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PREFACE TO THE FOURTH EDITION. 

IN this ed ition every endeavour has been made 

to bring the ,york up-to-date by incorporating the 

de~i :':i ions since 1891 withont interfering morc than 

necessary with the plan of the an thor as moc1itiecl 

by the Editor of the thil'll ellit ion. 

BAB LIBRAI1Y, 

Cali'titta, 1900. 

P. 1,. B. 





PREFACE TO THE THIRD EDITION. 

Trm fir,;t, edition of this work wa!; published in 
1881. The second was published in 1884, but it 
was merely a reprint of the first edition. It ha;; 

now been out of print for several years. Owin~ 
to the death of the author, I haye been asked t.o 

revise the present edition. 
The amount of Case-Law on Torts, ,,·hieh h[1.'; 

emanated from the Courts of thi!; country dnring· 
the ten years which have elapsed since the first 
appearance of this book, hasbeen very great. r t 
has therefore been necessary to makp yery exten­
sin~ alterations in, and additions to, the text of 
t he work. The passing of the Indian Easement~ 
Act. (Y of ISR2) has necessitated yel·Y considerable 
modifications in Chapter III. The plan of the 
oriO"inal ·work and as much of the orio·inal text as n 0 

possible, however, have been preserved, and every 
entlea.\"our has been made to bring the book up to 
(late and make it practically useful. 

H. F. It. 
Calcutta, JUlie 1st, IS!)!. 





PREFACE TO THE FIRST EDITION. 

Tms book contains the majority of the Indian rul­
ings Oil Torts by the Privy Council and the foUl" 
High COllrts, as reported in Sutherbnd's 'Weekly 
l{eporter, the Bengal Law Reports, the High COlll't 
Reports for i'lInc1ras, Born bay, Allahabad, and the 

Indian Law Reports (Calcutta, Bombay, l\I::tdras, 
and Allahabad ::ieries). I have also cited so me 

English cases, rnostly those (luoted in the Privy 
Council and High Court decisions, and have intro­

d uced here and there extracts ii'olll A ddi son on 
Torts, ,!tIl edition; Underhill all Torts, 2nd 
edition; Goddard on thc Law of Easements, 2nd 
edition; and Manly Smith's Law of l\Iaster and 
Servant. The book does not, in any way, pretend 
to l)e an exbrwstive treatise on the almost lln­
bthomable su~ject of Torts, but I thought tllat, by 
collectil~g together the Indian rulings on Torts for 
the last 18 or 20 years, :11!d arranging them under 
appropriate heads, I migllt be rendering so me little 
as"istance both to local tribunals and to ]a w­
students and members of the legal profession 
through out India. Should this anticipation be 

realized, my object ,yill have been gained . 

lL D . . AT,EXA~DER. 

A Zlflil!l!Jad, X o)" . 1881. 
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INDIAN CASE-LAW 
ON 

TO R TS. 

CHAPTER I. 

GENERAL PRINCIPLES IN TORTS. 

Denllition of Tort-The legally wrongful act will he presumed to bo inten­

tional-Damage iu legal contemplation-Slander-Imported damage-; 
Cases-Special damage must be proved in ea"e of infringement of right 
common to public-Cases-Concatenation of legally wrongful act and 
damage in legal contemplation -Remoteness of damage-Contrihution 
to damage-Acts of State-Cases-Sanction to tort by operati<>n of 
Statutc-law-Statutory powers to do a particular thing-C'ase.-General 
statutory powers-Cases-Judicial Officer3 protected loy Act XVIII of 
1850-Cases-Sanction to tort by act being dono inmlulltarilY-lIIalice 
in fact. and malice in law-Good faith-'Vithout reasollahk and probable 
causc-Ca!==cs-1\ egligencc-Con tri blltory nf'gligencc-Cn.se~-I·'rn 11(1 or 
falsehood-Acquiescence, express or implied-Effect in actions in tort­
Ca.. es-Liability for torts done by third persous-Ratifieation of tort­
Cnses-Liahility owing to relation of master and scrvant-Case,-Com_ 
pulsor), servant-Ca,e-lilClependent contractors-Cases-Injury to fel­

low-scrmnt-Liability of master-Cnse-Guurdians-Joint and several 
liahility in tort-Gase5-V arintion of strict rule-Cases-Separate nctions 

in tort-Cases-Rights of defendants in actions in tort-Cases­

Contribution between joint wrong-doers-Strict rule-Cnse- '"ariation­

Cnses-~rerger of trespa.<s in felony-Effect of death of injured per,on 

on nction for tort. 

TOHTS are such actionable wrongs as are independent 
of contract. To constitute a tort two things must concur: 
(a) A legally wrongful act or omission on the part of one 
person, causing (b) damage, in legal contemplation, to 

'r, IC ] 

Definition of 
Tort. 
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another person. Thus, in their judgment m Rogers Y. 

Rajendl'o Dutl,a and othel's, l the Privy Council, on appeal 
from the Supreme Court at Calcutta, said : "Where there 
i:; a legally wrongful act, if any damage in legal contem­
plation is the consequence, an action will lie." This act the 
Privy Council in the same judgment defined as " an nd 
prejmlicially affecting the person complaining in some 

legal right." 
The legal rights \yith which ,ye are almost entirely con­

cerned in torts are those of personnlliberty, personal secll­
rity, and private property; and it may be laid down, as a 
general rule, that any act or omission which prejudicially 
affeds the ]1er;;onal liberty, personal security, or private 
property of another, is a legally wrongful net or omission. 
Important exceptions to this general rule are to be found 
in acts done by Government as acts of State, amI in act~ 
done under the authority of Statute-law, which, though 
their nature may be wrongful, are not legally wrongful 
owing to their being sanctioned by Statute-law. Again 
an act done involuntarily, or under the influence of pre5"­
ing danger, which the law presumes to be done involun­

tarily, is not legally wrongful. But with these and a few 
similar exceptions the above rule will hold good, and the 
crucial test of a legally '\Tongful act or omission is its 
prejudicial effect to the legal right of another. Thus, 
the Prh-y Council, in the same judgment, said: "It is 
('ssential to an action in tort that the act complained of 
;:hould, under the circulllstances, he legally wrongful a,; 
regards the party complaining,-that is, must prejudicially 
affect him in some legal right; merely that it will, how­
('vel' directly, do him harm ill bis interest, is not enough." 

Tho legally In con~idering the legally wrongful act or omission, 
wrongful act . . • 
will be pl'~sum- It l11U;;t he l)or11e 111 1ll11ll1 that eyery person is presumed 
edtobclnten- __________________________________________________ _ 
tional. 

1 :2 W. R., P. C .• 51 ; 8 :1100. 1. A., 10il. 
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to intend the probable consequence of every volnntary 
act or omission of his not authodsed by law, and that 
it is no defence to an action in tort for the wrong-doer 
to plead that he did not iutend to cause damage, if dam­
age has resulted owing to an act or omission on his part 
which is actively or passively the effect of his volition. 
Whether the damage caused is the probable or natural 
effeot of the act or omission will have to be deter­
mined in each case. If it is not, then, no action will lie, 
beoause the damage is what is known as "too remote." 

The principle of theeommon law was stated by Pollock, 
C. B., in G1'eenlarul v. Chaplin, 1 as follows :-" I am 
inclined to consider the rule of law to be this, that a 
person is expected to anticipate and guard against all 
reasonable consequences, but that he is not by the law 
of England expected to anticipate and guard against that 
which no reasonable man would expeot to oocur." 

Damage in legal contemplation is not necessarily iden- Damage in 
• legal contem-

tical WIth actual damage, for though, mostly, wherever plation. 

there is a legally wI'ongful act followed by actual 
damage, there is an actionable wrong, still there are 
cases where, though actual damage follows, the law 
will not import damage; and, on the other hand, there 
are cases where, though no actual damage follows, the 
law will import damage, and there will be an aotionable 
wrong. The word 'damage,' which the Roman law 
called 'damnum,' signifies loss in its widest sense. It 
may~ be actual pecuniary damage, or actual damage 
without being pecuniary, as where a person receives a 
blow which costs him nothing, not even "a little diachy-
lon"-as Lord Holt said in Ashby v. Wltite; S but it is 
still actual damage; or it may be a fiction of the law, 
as when a man trespasses on his neighbour's land and 

1 5 Exch., 248. , 1 Sm. L. C. t 6th edit., 227. 
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does no damage, but thereby infringes on his neighbour'.­

legal right, for which the law will import damage. 
The cases in which actual damage is not damage in 

legal contemplation appear to me to be an arbitrary, 

hut often necessary, creat,ion of the law ; and it is curi­
ous to mark that while the faintest infringement of the 
right of private propert,y is actionable according to 
English law, though no actual damage has heen done, 
the right of personal security may be invaded without 
an action l,ving. I allude particularly to the case of 
slander. Slauder is clearly an invasion of the right of 
personal security in another; hut in England, as a 
general rule, unless special damage resulting from the 
r;landerous words used is alleged, no action lies. The 
exceptions to this rule are pointed out in Chapter VI. 
On the other haml, to tread on another person's gmssplot 
without his leave, is au actionable wrong. In India, 
the Courts appear to be more in favour of a remedy being 
given wherever actual damage, without being special 
damage, is alleged. ",Yith regard to slander, however, 
as shown in Chapter VI, it is now settled law in thi" 

country that a snit to recover damages for verbal 

abuse of a gross character will lie without proof of 
t'onsequential damage. 

As to imported damage, the Oalcutht High Oourt In 

some early cases, all decided by Jackson, J., have held 
that to entitle a plaintiff to a decree there must have 
been ::;orne actual infringement of his right and I:'ome 
actual lo:;s resulting therefrom and not merely a denial or 
an infringement of his right-Shama Charan Cltatal:ji 
v. Boido Nath Banal:ji; 1 Naba Krishna J[llkltal:ji v. 
Tlte CollectOJ' of Ilooghly;2 Sitaram v. Kamh' Ali.S 
Ot.her .Judges, however, have held differently. Thus, In 

, 11 W. R.,:l. • 2 B. L. n .. A. C., :JiG. • 1~ W. R., 2~O. 
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Pamsnatit Saha v. Brajo Lal Gosail/,t it was 8aid that 
,,,hen a cause of action was established, the plaintiff \YUS 

€ntitIed to some damages, whether large or small. 8ub-

5equently, in two cases, Ram Chand Chakmf,al'lti v . 

.l..Vadial' Clumd GllOsll,2 and Rampltal Salin v. Alis1,i Lal,3 

~Iitter, .T., expressed views exactly contrary to those of 
.Jackson, .J. In the former of the~e two cases, he said: 
" If there be a right, and it' tl]ere be an infringement of 
that right, it is not Ilece~sar'y to maintain an action to 
show that there has been any suhsequent injury conse­
~uent. on ~uch infringement." In the latter case, which 
,,'as a suit to haye a drain closed on the ground that it 
passed through the plaintiff's land, it was said :-" If 
it Le the plaintiff's land upon which the drain has been 
cunstructed or through which the defendant drains the 
water of his premises, it is quite immaterial in this case 
to enquire what is the extent of tha damage caused to thp 
plaintiff by this unlawful act of the defendant. If the 
plaintiff's llllLIonLted right Ims Leen invaded, he would he 
Pl1titled to a remedy, whether any damage had accrued to 
him or not." So, in ](allial'l'a .Kalll/dan Y. J 'a,ljapll1'i 

J\(wIHlul/. and anot/lel',~ the Madras High Court rule,d, that 
,,-hert' the defl']Hlants h:uI inft'inged the plaintift\; legal 
I'ight~, and the lower Courts had di~mis,;ell the ~uit on tlw 
<'roUllLl that the l,laintift' had <'i\"(~n no evidence that he 
t 0 

had snstained ~uustantial damage, the plaintiff was pnritleJ 
at lea,;t to it (Iccree without damages and ('ost~. 

In .I/o/wI! Das Y. (lo/wl ])(/8, D ttlf' Priy)" l 'on neil ruled 
that, in actions in tort, t.he plaintiff \\"n~ ]1('\"er pre<.:lude(\ 
from rt'covpring ordinary dalllage~ 1,:- rea;;on of hi" failing 

to prove the ~peeial damagt' laid, nnle~~ the "pecial damage 

• ,~\\" _ I:" i-I. 

:"2 :.!:~ \V. I:., ~:~O . 

:! ~ ·i ,r . l~.: f17. 

4 :! _\I",i. H. ". I:,,»., ii:' . 
• :, \\ .': .. 1'. C .. !1l:]0 :11 .. ".1. .. \ .• 
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was the gist of the action; allll they gave slander a,c 

an instance where special damage was the gist of the 

action. From the instance given by their Lordships tlll' 

principle of the ruling would appear to be that where an 

action is maintainable for either ordinary or special 

damages, or both, in respect of injury, failure to prove­

special damage does not preclude the plaintiff from obtain­

ing a decree for ordinary damages. Following this 

decision in lVilson v. I(anli.lJa Salm,l which was a suit for 

damages for obtaining without reasonable and probabk 
cause an injunction prohibiting the manufacture of indigo. 

it was held, that \yhere sperjal damage was the gist of the' 

action, a plaintiff was precluded from recovering onlinal'." 

damages. In this case, boweyer, ordinary damages wert' 

not claimed, and it appears doubtful if any claim could ban­

IJl~ eu made for damages other than the special damag<, 

c1aimell. Similady, in Jagat Lal Cltawlh?'i Y. l'asada/.' 
Jlli,2 in whicb damages were claimed for an act of 

trespass, but no specific in.iury was established, a decree 

was refuseLl on the ground that the essence of the plaint 

was a clemal1Ll for compensation for losses actually incurred, 

ancl no suggestion was made in it that there was malicc ill 

the alleged act of trespass. 

The case of Jadll iVatlt Mallil; v. Ketli KJ'ish na TagoJ'e,' 
which ultimately came before the Privy Council," is an 
inst ructi ve case in this connection . In this case the· 

plaintiff and defendant were proprietors of opposite bank;.: 

of :t tidal bnt unnavigabl e khal, or water-channel, and 

the plaintiff sueLl the defendant for an injunction for tit;· 
demolition of a wall , which the latter hall huilt for the 

protection of bis own !aud, hut which encroached to 

the extent of about fiv e feet 011 to the bed of the khal. 

I 11 II', r~" l ,l~ , 

2 :2;) \V. l~'J fJ· l ·'3- . 

a 22 \r. n., 73 ; ~.) \V. n.) r)~ · t. 

• I .. I:" G I. A. , 180: [,C, L. It"0, , 



Tlte High Uourt at fir~t held that though the plaintiff had 
not proyed that any actual loss to him haLl occurred, or 
that there was any immediate prosll('ct of damage, he \ya~ 

yet entitled to a decree, as he bad succeeded in ~howing 

that some damage might hereafter arise from an encroach­
ment. On the case going on appeal before the Priyy 
Council,1 however, t,heir Lordships reversed the decision 
of the Calcutta High Comt, and boltI that as the bed of 
tIll' water-channel did not belong to the plaintiff but to 
Government, and that, as he had neither claimed nor 
proved that he \\"as entitletI to the flow of the \yater a" 
it had Leen accustomed to flow, or that that flow \ya5 

"C'riously and sensiLly diverted so as to be an injmy to 

hi~ rights, he had failed to show either damnum or 

1J~jlll'ia, and therdore hall no right of action. Their 
Lordships in the conclusion of their judgment obsened ;­
•. There may Le, where a right i;; interfered \vith, il/­
juria sine damllo sufficient to found an action; but 
no action cau be maintainell where there i,; neither dalll-

Juon 1101' iJ~jH l'ia." 

The question of imported damage appeal's to be of le~~ 

importance now than formerly; for now dl·claratory 
decrees can be given under sec. -12 of the Sl,ecihc 1{(,lief' 
Ad, and such decrees, which, of (,OllrSt', as a rule, carry 
C(l~ts witb them, afford sufficient relid' ill 1ll0"t ('a;:t'~ in 
\\'bich there h'ls been merely an infringement of a legal 
right without actual con"eqnential damage, 

Tbe great cIa;:" of ca"es in \\"hich ~l'ecial damage lllust Special 
. . 1' 1 I 1 ' I 1. I damage m",!. \)(' allegeu, IS t. !at W [(,I'(>:L egally wl'ongfll aet ua~ )een be ['royed iii 

ff ' th II' I II . case of In-done a ectlllg e p(lJ Ie at argt', a~ ""C' as cau"lng fl'ingement of 
. . lIt tl . .. . I 1 T1. 1 right common IIlCOJ1VCJ1WIlCe alll l amageo Ie lI1<lLYll ua . ul' ru e t~' public, 

of law in th('se ca:';e;; is, that if tll(' illconH'niellC'e an(1 

(hmagp canse(1 to the individual he tbe ;;:IIlH' as the 
--_._. ----.--

1 L. H. U I. A., HlO : :, C. L. n .. ~)!. 
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public at large are exposed to, the individual has 110 

right of action, unless he can show that he has suffered 
some special and particular damage from the general 

inconvenience or damage caused. The following ca;,:ei; 
decided by the Calcutta, Bombay, Allahabad and Madm!" 
High Courts lay down this pL'inciple conclusively :-

Abdld Ifai Y. Ram Cltaran Singh,l BaJ'ocla PmBwl 
Jlost(lji Y. (]m'a Chand l1Iostafi,2 PiaJ·i Lal alld others v. 
Rooke,s J-lim Chand Bemarji v. Sltama Cltamn Cltattw;ji,'" 
Raj LaHti Debt v. Chalulm Kant Cltaudhri and otlwr .• /' 

Pm'bati ChaJ"an .Mllkhopadltya v. Kalinath i.1Inklwpadlt!Jlt,6 
Ram TaJ"ak Kttmti v. Dinanath Mandal and othel's,7 

Bhagimth Rislti . v. Gokul Cltandm l.1Iandal and others,8 

BltagiJ"atlt Das Kaibarto v. Chandi Cltam KaibaJ'to,9 

Raj Kumar Singh v. Sahibzada Rai,1O Clmni Letl 

v. Ram Krishna Saltu,1I Geltanaji bin Kes Patil Y. 

Gcmpati bin Letkslmman and othe·l's,t'i. Satk!t l'alatl 
[(adil· Y. IbJ"ahhn Aga mlad 1Jli1'za,lB Karim Baksh 

(wd anotlteJ' v. Bwlha,l4 J.Vat/tIt Y. JagJ'am Das,l& 
Fa::al Hal.; v. i.1lalta Chctnd,IG ... ldamson v. Amlllllgam,17 

In the Bombay case last cited, 'Vestropp, C. J., quoted 
Lord Coke, as to the reason of this principle being en­
forced in respect of highways. Lord Coke says :18_" For 
if the way be a common way, if any man be disturbed 
to go that way, or, if a ditch be made overthwart the 
way ;;0 as he cannot go, yet shall he not have an action 
upon his case; and this the law provided fOI' avoiding 01' 

1 11 W. R., ~45. 
2 :~ B. L. R., :29,, ; l:t W. 1-t., 160. 
• :3 B. L. R •• A. C. , 305 ; 12 W. R., 

199. 
• 1/,;". :351; 1:2 W. H. , :t7;' . 

• 14 W. H .• Ii ::. 
6 Ij B. L. It ., API'" 7:1. 
1 i B. L. R., 184. 
p 18 \V. H., f/S. 
9 :22 W. It, 462. 

,0 r. L. R., :3 ('ttl c., 20. 
11 r. L. R., Iii Calc. , JtiO. 
,. r. L. n.. :! BOIll. , ·IIi9. 
l:t 111t°d, -1r,7 . 
,. r. L. R. , t .'\'11. , :!JU. 

.. W. X .• All., ~. 
,. I. L. n., 1 All., ,,;.j. 

11 I. L. n., 9 )Iad. , 46:l. 
,. Co. Lit. L. J . , eh. 8, sec,. ti8, 

:;6 (,,) Hn' . and But. edit. 
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multiplicity of suits, for if anyone man might han~ all 

action, all men might haye the like." 
The legally wrongful act and the damage in legal con- HcmotclJc~, of 

. dama~c. 
templation must be Il1separably connected as came and 

effect, and it should be noted that while a wrong-doer is 
liable for all the consequences which flow in the natural 
course of things from his act, it is imperative that tlIP 
consequences complained of should be the natural 01H',-

of the act, as otherwise the damage sustained would not 
he damage in legal contemplation o\\'ing to its being what 
is known as "too remote,"-that is, not consequent. 
naturally on the wrongful act, but on some other cau~e 

which is really independent of the act, though it may not. 
have come into being but for the act. The que:-tion of 

damage being or not being too remote will be a question 

best deeicled in every caf'e by comparing the ordinary ancl 
well-known consequences of the act with the consequence;.: 
alleged in the case to have occurred, Imving due regard 
to the attending circumstances. If, under these circum­
stances, the consequences \\'hich occurred wel'f~ the ordinar.,' 
and natural CGnsequences, the damage is not too remotp, 
and an action lips. 

The case of Ramnsar Mukltmji y. is/WI! Cltandl'lt 

JIll f..:h a):ii' is an in~tanee of a case in which the damage,: 
claillled were held to Le too remote. In this "uit tIl(' 

plaintiffs sued for possession of certain iJol~ and prayed 
for damages on the grounl1 that they hall heen prevented 
froll! receiving certain sums, whieh they Illight hayp 
reeeived if they had had the cnstody of the idols, but 
it was held that no suit would lie for damages hasl'd 
on such uncertain and merely yoluntary payments. Bllt 

the lo~s of rents to a landlord re~u1ting frolll his raiyah 

nops b(·ing illjnrell and (lrstroyerl owing to a neigh Louring 

'10 W. It " 'J~7. 
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landholder's stopping the outlets by which surfaee drain­
age \yater had from time immemorial flowed from the 

plaintiffs' land, in consequence of which stoppage the 

plaintiffs' land was flooded and the crops llestroyed, 

has been held not to be too remote a damage: Anando 

ilIai Dasi v. Hamiilnnissa,l Ram CllCtndra Jana y. Jiball 

Chandra Jana. 2 Similarly, when the plaintiff was a 
cultivator and his land was flooded owing to the cutting 
of the bank of :1 reservoir on his lamI, he was held entitled 
as damages to the profits which he would have realised, 
if he had cultivatell the land: Panan Singh v. Meller 
Ali.3 In another case, too, .I(umari Dasi v. Bama Sum{a,/·i 
])(/.~i,~ in which the defendant had not only kept the 

plaintiff out of posses~ion of certain lanel, but had cut 
down all the fruit-bearing amI timber-trees, amI carried 

a way or destroyed by brick-making all the fertile soil, 
the High Court held that the plaintiff was entitled to 
damages for prospective loss in addition to that which had 
:ll't.llally occnrred. 

Another point mnst also be attended to in deciding as 

to damage, allll that i:3, whether or not the sufferer, by his 

own act or conduct, contributed to the damage. Thi~ 

point constant.ly presents itself in cases where Llamagle 

has heen cansed by negligence, the negligent wrong-doer 
pleading that the sufferer by his own ne~Iigence contri­
buted to the accident, anLl that t.he damage was partly 
cau~eLl by his act. The rule of law Oil this point i~, 

that the sufferer cannot recover if the negligence 011 hi~ 
part has been an immediate co-opcratiye eause of th,· 
injury of which he complain~, notwith;;tandill~ negligencp 
on the part of the wrong-t\ot'r, becau~p a man e:lllnot. 

eoml'lain of that \"hieh he ha" billl;;clf help!)(\ t.o brill~ 
- ,-------- ----,----------------

1 ~1 ar::h. j S;,. 
2 1 B. [,. It., A. C .. :<03. 

• \\'. n. , ISfH , '-l(i:" 
4 10 \\-. I: .. ~O~. 



Geneml Pl'inclpll:S. 11 

aLout. But the plaintiff will be entitled to recover if, 
notwithstanding his own contributory negligence, tbe 

defendant coulll by the exercise of care on his part haw 
avoided the consequences of the neglect or carelessness of 
the plaintiff (Addison on Torts, 7th Edit., p. 24, et sefJ.). 

In the case of ilIadltam Rcm v. Femandes l it was held 
that an act of one party can only be contributory to the> 
injury he complains of, if by the exercise of ordinary 
care the other party could not have avoided causing the 
injmy. 

To SUIll up, therefore, to constitute a perfect actionable 
wrong in the nature of a tort, there Illust be a legally 

wrongful act or omission, not an act of State', not excu~ed 
by Statute-law, or by its being done involuntarily, fol­
lowed Ly damage in legal contemplation, not too relllote, 
and not contributed to by the person complaining. 

I will now proceell to discuss what arc acts of State. 
and how Statute-law, and the involuntary doing of the 
act, excusc au act which woulLI otherwise be legally 
wrongfuL 

An act of State ha5 been defined to be (1) "an act Ads of State 

I .1 tIl tl' I f' f' . . I not cop;nizablc ( one or auop el )y 1e prlllCe or I'll ers 0 a orelgn Inl e- hy the'Court,;. 

pendent State in their political and sovereign capacity, 
and within the limits of thcir de j;uto :;oyereignty: (2) 
an act injuriolls to the person or to the property of SOllle 

person who is not at the time of that act a subject of' H er 
l\Iajesty ; which act is done hy any representative of Her 
Majesty's authority, civil or military, and i", either pre-
viously sanctioneu 01' :lllbseq nently ratified by Her 
:\Iajest~'" (Pollock on Tort:>, 2nd Edit., p. as ; Stephen \ 
History of the Criminal Law, ii, 61). Snch acts are not 
cognizable by courts of justice. "The transactions of 

Independent States betlvt'en each other," it lias heen said 

l I. L. H'l Ii -'Ltc!.. :{';::'. 
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by their Lordships of the Privy Oouncil in The East 
India Company v. I(amachi BO.lJe Sahiba,l "arc governed 

by other laws than those which municipal courts ad­

ministel' ; snch court~ have neither the means of JeciJing 

what is right, nor the power of enforcing any decision 

which they Illay make." The seizure of the R:~j of Tan­

jore with the property helonging thereto by the British 
Government was accordingly held in this case to be an 
act of State over whieh a municipal court had no juris­
tlictioll. Similarly, in The East TnditI COlilpany v. Syad 
Ali,2 the resumption by the MaJras Government of a 

jagil', granteJ by a former Na\Y<lb of the Carnatic, whose 

rights became vested in the Madras Government by a 

treaty, anJ the re-grant of this Jagil' to another for a life 

cstate only, was held to he sneh an act of ~overeign power 

as preclllJed the Supreme Court of Madras from taking 
eognizance of it in a :"nit hy the heirs of the ori­
ginal grantee in respect of such resulll ptioll. Then, in 
TIle Illlwhitants of JfallalinpjJOI'e v. .·1 ndason,R which 

was a snit brought ag:linst the Political Agent at the 

conrt of the Nati\'e Chief of ';\lodlJ1lI for prohibiting 

the [!11I'1t of the plaintiff's sed from being comIncted into 

the village of l\Iahalingpore anti solelllllizin g marriages 

betwf'en memhcrs of the plaintiffs castE', it was held that 
tilE' ortiers complained of hall heen pass('([ by the defendant 

in his capaeity of Political Agent, an<l that, therC'fore, 
there was no came of action. Bayley, .J., in this case 
said :-" It is quite settled that a Gc.vernor is not liahle 
to a suit in a court of law or equity for an action Jone by 
him in his political capacit.y as an ad of State." Another 

casp is that of Salif! Ram y. Till? Se('}'et(ll'!) (~!' State fOl' 

IIIIZi.a.·1 in which the plaintiff snell to recoyer a SlIlll alleged 

1 -1 \v. It) P. C., 42 ; 7 ~rou. I. 

. \ , 476. 
2 I \100. 1. .-\., fir) :;. 

a , B. L. n. J 4.-):2 . 

• 12 B. L. n., Wi : 18 w. n" :389; 

L. 11.,1. A. SUjl, Vol. ])fl. 
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to be due for principal and interest on certaiu mortgage 
bouds executed by the late king of Delhi, whose lauded 
estate bad owing to the mutiny been confiscated by the 
British Government. In this case it was sai(l that "muni­
cipal courts have no jurisdiction to enforce engagements 
betw-een sovereigns founded on treaties. The Govemment, 
when they deposed and confiscated the property of the late 
king, as between them and the king, did not affect to do so 
under any legal right. Th'eir acts can be judged of 
only by the law of nations; nor is it open to any other 
person to question the rightfulness of the deposition or 
of the confiscation of the king's property~" The most 
recent case on the subject is that of Bhagwan Sin[/h v. 

The Ser.1'etar!J of State fVI' India,l which was a suit 
for the recovery of certain land of which the British 
Govemment on the annexation of the Punjab took 
absolute possession. It was held the land had been 
seized by the Crown by its right of conquest aIllI not 
by virtue of any legal title, and therefore such seizure 
was an act of State, which was not liable to be ques­
tioned in a municipal conrt. 

But "as betweeu the sovereign and his owu subjects No ncts of 

th ' . b h thO ." S h ' State betwQen el e c,\n e no suc lng as an act of Stab'l (. tep en s a sovoreign 

History of the Criminal Law, ii, 64). Hence the legality ~~:ci~;~wn 
of the sovereign's acts towards his own subjects can 
as a general rule be questionew in the courts of the 
country. On this principle were decided the cases of 
In 1'e Ami1' [(han2 and Porest/!/' Y. The SeC1'etal'!J '?f State 

/01' India.s In the first of these cases · a Mahomedan 
subject of the Crown was arrested in Calcutta, taken 
into the interior, and there detainell in jail under a 
warrant of the Goyernor-General of Council in the 
form prescribed by Regulat.ion III of 1818; and it wa~ 

I L. R., 2 1. A., 38. 
• 6 B. I, . R., 3P2. 

• 12 B. L. R., 120 ; 18 W. R., 3-!P ; 
L. R .. l. A., S11p. Yo!. 10. 
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held that such arrest and detainer 'were not acts of 

State, but matter8 cognizable by a municipal court. 

The arrest was, however, held to be legal under Regu­
lation III of 1818, and Act III of 1858. In the seconll 

case, the British Government had resumed a certain 
estate which had been granted to the Begam Samru 
hy Seindia, whose territories suhsequently passed to the 
British Government, and a suit was brought to recover 
possession of it with mesne profits, and for a declara­
tion of a right to hold it free from assessment to 
Government revenue. It was held that the suit would 
lie, because "the act of Government in this case was not 
the seizure by arbitrary power of territories which up 

to that time had belonged to another sovereign State ; 
it was the resumption of lands previously held from 
the Government under a particular tenure upon the 
alleged determination of that tenure. The possession 
was taken under a legal title, that title being the un­
doubted right of the sovereign power to resume, and 
retain or assess to the public revenue all lands within 

ito territories upon the determination of the tenure, 

under ,yhieh they may have been exceptionally held 
rent-free. If by means of the continuance of the tenure 
or for other causE', a ri.ght be claimed in derogation of 
this titlE' of the Govrrnment, that claim, like any other 
arising between Government and its subjects, would 

T'i'ima. /arie be cognizable by the municipal courts of 
India." So, too, when the wrongful act is the act of an 
individnal and not of the State, Jlills v. Jfoodee Pes­

t01~ji J(lwl'se({ji., l or when neither ratified by, nor in 
conformity with, the will of the supreme authority 
of a State, and in contravention of' the royal mandate, 
TIll: Bomba.Ij-B1il'mah T1'ading {'01]iOi'ation v. ilIalwmed 

1 ~ ~\I00. 1. A., :]7. 
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Ali Sltaazi1 a suit for damages will lie in the Civil 
Court. In one case, lYoliin C1IUndm De v. Tlte Secl'e­

tal'!} of State fOl' India,2 the Calcutta High Court 
held the refusal of certain excise authorities to gl'Unt 
licenses to the plaintiff for shops or to return a deposit 
which he had made in respect thereof was an act done by 
the Government in the exercise of its sovereign power, 
and that, consequently, a suit for damages would not lie. 
This decision was, howe"er, dissented from by the 
Madras High Court in Tlte SeCl'etal,!} of State /01' India in 

Council v. Had Blwnji,S in which the plaintiff sued for 
the return of a certain sum of money alleged to have 
been illegally exacted from him as import duty on salt. 
In this case it was pointed out that the acts of State of 
which the municipal courts in India are debarred from 
taking cognizance are acts done in the exercise of 
sovereign powers, which do not profess to be justified by 
municipal law, and it was held that when an act is pro­
fessedly done under the sanction of municipal law, and 
in the exercise of po,vers conferred by that law, the fact 
that it is done by sovereign power, aIllI is not an act 
which could possibly be done by a private individual does 
not oust the jurisdiction of the Civil Court. This was 
followed in rigaya Ragat'a y. The SeCl'etal,!} of State 
lo]" India in COllllcil,4 which was a suit for damages 
'brought against the Secretary of State b)" a l\funicipal 
Commissioner for wrongful removal from office, and it 
was held that nnder the Towns Improvement Act (III 01' 
1871), the Governor in Council could onl)" remove an 
elected Municipal Commissioner for misconduct, and the 
(Iefendant not having proved misconduct, the plaintiff was 
entitled to damage". 

, 10 B. L. n., 345; 19 W. R. , 309. 

123. • I. L. n., 5 )Iad., 2i3. 
, T. L. R., 1 Calc., 11 ; 24 W. R. , 4 I. L. R., 7 lIIad., 466. 
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"tion of Stn· 
tnte·jr>w. 

Hi Indian Case-Law 0/1. T(}i'l.~. 

As to how far Statute-law protects from an action in 
tort, it may be broadly laid down that an action will not 
lie on behalf of a plaintiff who has sustained injury from 

t.he exercise of po\yers and authorities given by an act of 

the Legislature, th~se powers being exercised with judg­
ment and caution (Addison on Torts, 5th Edition, p. 33). 
[n India, the principal cases with respect to in.iurie~ 
caused by the exercise of statutory powers are found in 
relation to acts done by ~runicipal Commissioners, Rail­
way Companies, .J udges, 1\Iagistmtes, Police, ann minis­
t(~rial officers. With reference to acts done by officers 
acting judicially, the matter will be separately considered, 
a" those officers are protected by a special Legislative 
enactment, t"i::., Aet XVIII of 1850, as also are the 

,.;ubordillate officers carrying out their oruers. 

t to . As reO'ards statutory powers in general, the law aIJpears 
tita u ry '" 
power:; tjo do to be, that all who have powers under a Statute arc pro­
:l pnrtlCu at' 
"ct. tected only by the Statute which gives them the powers; 

and that the Statute will be construed strictly, and in 
eases of doubt in favour of the subject, and against the 
(l('r~on~ invested with the power~. 'When, by a Statute, a 

particular [lower is given to do a particular act in a· 

particular manner, the procedure laid down must Ill' 
adhered to most rigidly, otberwise the protection of the 
Statute cannot be claimed. These seem to be the conc1u­
~ions come to in Cltabildas Lallubhtti v. The JlunicipaI 
Cmnmissiol!e1'S of BOl/lba.,!,! and on this principle the 
important cases of Sinclail' v. BI'01lgltton2 was decided. 
In this case, an officer commanding in cantonments, 
acting bona ,ride in the discharge of his public duty, 
and under the belief that a person was dangerous by 
I'puson of insanity, had causeu him to be al'l'Csted and 
t\ptaillPd in o\'ll£']' that. IH' might hp pXHmined h,\" lllrJical 

1 11 B,,01, H. C. ilep., Sf>. 
1 I. L. n., 9 Cn]c., ~1l; }:3 C. L. n., 195; L. R., 9 1. A.,lij~. 
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officer~. It, however, afterwards appeared that he \yas 
not a lunatic. The Privy Council in this case said that· 
the belief that the plaintiff was dangerous by reason 
of lunacy, might have justified the defendant, who, as 
commanding officer of the cantonment, had the control 
and direction of the police, in directing proceedingI' 
to be taken by the police under the 40th ~ection of Act 
XXXVI of 1858 (The Lunatic Asylums Act), but it 
was clear that be did 1:ot proceed or intend to proceed 
under that Act. The plaintiff was, therefore, held to 
be entitled to a decree for damages. Sill1ilttrly, in 
Ashblt1'IW1' v. J(eshab Valwl Tl£kll PatiZ,! it was held 
that a Magistrate who makes an illegal order, which 
purports to be made undel' sec. 308 of Act XXV of 
1861, but is not made in acconlance with the provisions 
of that section, is liable to be sued in the Civil Court in 
respect of such order and to be restrained by in.iunction 
from carrying it into effect. 

'Vhen the Statute gives a O"eneral power, the 7,ona tide General 
• b • statutory 

and prudent exerCIse of that power can be called in powers. 

question in the Civil Courts: Brindaban Chandra Rai 
and otlie1's v. The llIllnicipaZ Gltail'mail awl T"ice- Glwh'-

man 0/ Seralnl'ol'e.2 In this case the decision of Lord 
,Justice Turner in Biddnlph v. The St. Geol'ge's r-estl',113 

wa~ quoted, where he said: "Now I am very far from 
thinking that this Court has not power to interfere 
with public bodies in the exercise of powers which ar(> 
eonrened 011 them by Act of Parliament. I take it, it 

lVould be within the power and duty of this Court so to 
interfere in cases where there is not a &01/(1 ;ide exercise 
of the power given by the Act of Parliament, and I 
should be very sorry to be supposed to entertain the notion 
that public bodies under the general powers giYeIl them 

I 4 Bom., A. C., 150. 

T, IC 

~ 19 W. R., 308. 3 ~$;) L. J. , l'hrlll., 417. 

~ 
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by Act of Parliament can do whatever they think right." 
On this authority, Markb)" J., ruled that it ;;:!Jould always 
be presnmed, till the cont't'ary was shown, t.hat a public 

body acting on behalf of the pnblic were ading: TIOna, .fide, 
-and that their whole conduct must be looked to to see 
whether they have substantially complied with the powers 
conferred on them by the Legislature. But some control 
was necel'sary, and their conduct was liable to be inves­
tigated both as to its good faith and as to its being within 
the lilUits of their power. 

In a recent case decided by the Bombay High Court, 
NagaI' Valab Na1'si v. The ilflinicipalit.'J of Dhandlmka,l 
West, J., said that public authorit.ies even acting within 
the defined limits of their powers must not conduct them­
selves arbitrarily or tyrannically, and cited a dictum of 
the late Sir G. Jessel, lVLR., in the Duke of Be4!,onl v. 
Daw80n,2 that "the public body are to be the judges, 
subject to this, that if they are manifestly abusing their 
powers, the Court will say that it is not a fair and honest 
judgment an'! will not allow it." 

Negligence vVhere there are statutory powers, and injury has 
must be proved 1 f' th . t' hId' I I if injury results oeeurrec rom e exerCIse 0 t em, t Ie or mary ega 
from exercise . . l' l l d t of statutory maXlIll oW ?Itel'e tuo ut a !enltln non aee as . oes no 
poww. apply, but negligence mnst be alleged and proved: Hal-

lewd v. The East Indian Railway Co.3 Thus, in Vaughan 
v. The Tall Valley Railway CO.,4 Cockburn, C .. J., 
saicl: "When the Legislature has sanctioned the use of a 
particular means for a given purpose, it appears to me 
that that sanction carries with it this consequence, that 
the use of the means itself for that purpose (provided 
every precaution which the nature of the case suggests 
has been observed), is not an act for which an action lies 
independently of negligence. But statutory powers will 

, J. L. R., 12 Born. , 490. • 14 B. L. R., 1. 
2 L. R., 20 Eg . C"., at p. 35S. • :l!l L. J . , N. S. Exch. , 247. 
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not (~ llabJe per:;01l5 to c:tu,;e or continne :l nUl:mnce unless 
the creation of a llui.-anee was cxpl·e;.;:ly contemplatecl by 

the ~tatute: R(~ilHo!t(tn Bam awl ILI/otlter v. The East 

!ndian Railway ('0. 1 

Tlw result of these cases secll1~ to be. that a per;;on 
claiming the protection of a Statute for :tn exerC'ise of 
po\Yer~ confer'retl by it, mmt, if the power be a particular 
one, have adhered l'igi(lly to the letter of the Statute; or, 
if:t general one, I11nst have acted in its exercise with I'onti 

ridl'.~ am! prudence. If he have done thi;;, the Statute 
will protect hi5 acts, . and the ordinary legal maxim sil' 

"'ere fllo lit alienwn /lon laedas will not apply. 

'Vhen a Statute (fives a rin'ht or creates a dub' 111 tiLVour lnf .. !ngemont 
;-, ~, " , of nght or 

of an indiYi<1l1al or class of individual;;, then, Ul.1less it breaoh of 
. duty created 

(>ntoree~ the duty by a penalty recoverable by the person by ~tat?-te is 
. 1 ., . b 1 f ordmanly a aggrleVel, auy lI1tl'lngement of such right or reac 1 0 tort. 

"uch duty will, if coupled with damage, lw a tort remedi-
able in the ordinal'}' way. Thus, it bas been held that 
wbere a Statutp impose~ a duty on a person, a suit will lie 
in the Civil Court to compel him to pedonll it, if be refn;;es 
to do so, Ponnusam.'/ J'ewa1' v. The Collectm' of J£adl/l'a, 2 

:md fur damage~, if he fails to perform it, and the plaintiff 
ha~ been injured in consequence: Tlte Corp0J'ationfl1' the 
TOll'n of Calcutta v. 11 nde1'soll.s 

Rut wbere thp Statute crpating a new tInt}' or obligation 
provides :'t mode for obtaining compen~ation for privutp 
;;pecial damage by llleans of a penalty rcC'overabJe hy the 
part.y aggrieved, then, j)i'imtt ,f(lcie, there is no other reme­
dy than the remedy prc;;:cribed by the Act. It deppnds on 
t.he intention of the Lt:'gi,,1atnre wbetber t.he party injUl"ed 
"hall in addition be entitled to sne for damagPi3: Atkinson 
Y. Xelr~astll' lValer Co.~ (Underhill on Torts, DI'U Edition, 

pr. 23-27). So. in Ram Chand Blwdl'o and ()thers 

1 10 B. L. H., O. C., ~41. 
2 :3 ~lad. ll. C. Itel' .. :~:;. 

• 1. L. R. , ]0 Calc., 445. 
4 L. n. ~ Ex. D. (C: --l.), 44-1. 
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v. The Col/ectoi' of Jessol'e awl olhe/'s' it \ya~ hellL 

tbat no suit again~t tbe Government \\'ould lie for taking 

up laml for public purposes nnder the Statnte, beeans(' 
cOJl1pematioll for the special pri\-atL· damage IIIl1st 1)(' 
claimed, if claimeu at all, untler the Statute under whil"h 
tile lalHl was taken up. by the person aggriev(,ll; and 
on the same ground, in JIll/to Y. Kali Chal'lwDll,,2 
it \ya~ bellI, that a lessee eoul,l not ~ue hi,.; lessor 
for damages when land leased to him was takt'n up for 
public: purposes, as the Act specially proyided cOJl1pen,.;ll­

tion for lessees. 
The sam(' principle was also i'ol1ow('d in S1wka/'((1II 

Sh?'ida?' Gadka?'i y. The CllCll?'man (~l the Jfllllil'i],alil,', 
of ](alyan,3 The Queen v. The Dean and Chaj,tn I!( 

BOI'heste?','" The Collector (f Pallia Y. Romallallt Ta(lol'!' 
and Ot/Il'I'S,5 Ste!'t:lls Y. Jeacod:e,6 and floe Dem Ihe .8is11O}1 

of Rorltestel' v. BI'idIJes.7 

But in Sat1'llghan Das[(ulIlal' Y. Hokna Salltcd 3 

it bas heen hel,l that a snit for compensation for 
wrongful seizure of cattle will lie ill a Civil Court, 

the proyi~iolls of Act I of 1871 being no bar to ~\1('h 

a snit; for the peculiar remelly for wrongflll ~eizul'(' 

of cattle anu Ule special limitation proyiued for it 1I1lLler 
Act 101' 1871 uo not exclude the ordinary rellleuy which 
:t man possesses lInder the law. So, in some cases it ha,.; 
heen held, as fnrther explaineu in Chapter II, that a per­
son illPgally di~po~se~s('d frollL land, is 'lOt ueb:uTP,1 hy 
the In'oyi~ions of sec. !J of the f)peeific Helief Act, \yhich 

proyitie that a Sll111mary omit for jlosse,.;sion may lw 
brollght withont proof of title within "ix months from 
t,ll(' uate of di~po~session, from recovering in a reglllar 

suit for pos~e~:3ion, not brought within ~ix months' time, 

I ;l W. n., Bl. 

e 8 W. R., 3;<i. 

• 7 Bum. II. C. Hep., :):3 A. C. 

• ;<0 L. ,J., Q, B. , 41;i. 

• -; W. H., 1\1], 

• 11 Q. B. R, 731. 
, Burn I< Adol., 847 . 
• r. [" 1\., 11l ('alc,. 1,,9. 
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lipan mere proof that he was in quiet possession at the 
time when he was dispossessed: IlIa!latltllalt Ollalldltl'i 
y, J(/'islma Sunda/' Sa1'malt;1 Kall'{t .lIanjlti v. ]Otawa= 

X(tSli!Jo;2 .lIaliabil' Pmsacl Singlt " .lIaltahh' Singh S 

.Judicial officers acting judicially,-alld officers of any Act ~VIII 
, ~~~ 

(~ourt 01' other person;; bound to execute the lawful war-

rant;; 01' orders of judicial officer;; acting judicially, are 
;;pecially protceted by Statute-law, t'iz" Act XVIII of 
1850, sec. 1, which enact:; as follows :-" No Judge, 
)Iagistrate, J u;;tice of the Peace, Collector, or other per-
:'on acting judicially, shall he liable to be sned in any 
Court fOl' any act. donc, or ordered to be done, by him in 
the discha.l'ge of his judicial functions, whether or not 

wit.hin the limits of his jurisdiction, provided that he, at 

the time, ill good faith, believe!l himself to have jurisdic-
tion to do 01' order t.he act complained of; and no officer 
<>1' any ('Olll't or other perSOll bound to execute the lawful 
warrants or oraers of any such Judge, Magistrate, Justice 
<>1' the Peace, Collector, or other person acting judicially, 
"hull be liable to be sued in any Ch·il Court fOl' the exe-
('ution of any warrant 01' order which he would be bound 
to execute if within the jurisdiction of the pel'son issuing 
th -, "I> I' ffi f, I t _I t' e ~ame. 0 lCe 0 eel'S are UI't leI' protec eu or an 
act (lone under the warrant of a Magistrate by the proyi­
~iolls of sec. ·M, Act V of 1861. 

The officel' Illust be acting judicially to claim the 1>1'0-
t(~dioll of Act :x: V In of 18;,)0, and the mel'e fact of his 
heing a .Tudge, :\Iagistl'llte, Colledor or OthCl' ,indicial 
officel' does not protect him, as he might be acting lIlini,,­
terially or prinltcly. TIm:;, in Cliwulm .1.Yal'a,lJalt Sil1!llt, 

De/IIIt,1f Jla!JistNtie of Kalwa, y. Bmjr> Ballall fi-'ll'" 
it \\'a~ hrId, that the rcmomI by a ~\[agistmte of 
.an ()h~tl'lIetjon in till' pxpl'ei~(' of ]lower,.; conf'p!'!'pr! 

1 ~ \Y. H., :J~fi. - ;j C. L. n .~ :?iX. 8 1. 1 .. H., i V:L1c., :lnl. 
• ] ·1 B. I., It. . :!:;l: :!l W, I:., l:!Il. :)91. 
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ut1l1er ;.:ched. K, clau;;e 1 of the Beng. Act VIol' 18lio, ,nt~ 
not a jmlicial act, so the tlefellclant was not protected 
by sec. 1, Act XVIII of 1850, frolll a suit in the Civil 
Court to try the question pf the right of tlll' per"on 
against whom the order ,,'as Illade, and to recover dam­
ages; for Magistrates, a" Municipal Com\lli:;sioner~, 

might, for the plll'pose~ of COnSel'yallCY, be invested with 
certain ministerial powers, but while exercising tho:'l' 
powers they do not act jmlicially. See abo illllalJl'lanto< 

of Jlalwlt1l9POl'f: Y. Andel'son,l Stllclah' ". BI'Ollfl!ttOIl,' 

and COl'llell v. ['£lett Tara Cltalullwz'ani3 So, in J-eldatll 

Sltl'tlliras Y. ~,t1'lIl.tl'Ollg~ it was held, that Act X VIn of' 
1050 llid not protect jUllicial officer", from being :med ill 
It ci"il suit except in resppct of act:' done by tlwlIl in 
good faith in the discharge of their jmlicial function:'. 
'When, therefore, a plaint was presented to :t Judge 
agaimt snch :tu officer which complained of :t wrongful 
act on the part of that officer, the J ndge "'as bound to 
receiYe the plaint aud to lean' it to the defendant to 

plead Act XVIII of 10;)0. 
If it be found that tIw j mlicial officer was al·ting 

judicially, the (ple~tion arise:; whether he had .inri~llic­

tion, and, if he had, no actiou lies. Thus, in JII'!lhl'aj v. 
Zaki,' Ilossein 5 it was held, that, under the proyi­
"ions ot' ;;ec. 1, Act XVIII of 1t);jO, no pl'r~Oll 

acting .indicially was liable for an act done, or Ol'llcrpd 
to he dOlle, by him in the di:;churge of hi;.; judicial 
functions within the limits of his j 1II'i:,c! iction, and 
that in slIch a case the question whether he uct.ed with 
gooll faith did not. arisl', and in Petl'ltlll': llsctm v. Stllart,6 

J "i B. L. Lt.! -!;-d llote. 

"l. L. It .. :Il'alc., :l.jj, 1:: t·. L. 

ft., 185 : L. I:., 0 r. A., ];',~. 

!I ~ \\~. R.: ~7:!. 

• :l g .. tll. H. c'. Ih·j> . • ·Ii, ,\. , . 

• I. L. n., 1 Ali., ~.'o. 

6 ~ "lad. II. l·. HOI'" :;;11;. " ... • 

C. Ii .. HI . 
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it was ruled that the refusing or accepting of bail 
is a ,illllicial and not merely a mini"terial duty, allll 
a mi~take in the performance of that duty by a l\1agis­
trate without malice will uot be snfficient to maintain an 
nction. The ruling in the case of The Colledoi' of 
IIoo[JM,1f v. Tam/math JIllkal:ji J is to the sallle effect. 
In thi~ case, the plaintiff sueLl a Magistrate for damages 
occasioned to him by the cutting of his "bund" at 
the l\Iagistrate's order. The case was at first decided 
adversely to the l\1agistrate implicatell, on the ground 
that he eould not be said to have acted jmlicially in good 
faith, believing himself to have jurisdiction owing to the 
extreme irregularity of his procedure; but of! review­
The Colll!ctol' ()f IIoo,qltl.1J and otlle1's Y. Tam/math 

l1flll.:hoJlcul1li/a2-the above decision was o:et asiuc, on 
the gl"Ollnd that the l\1agistmte having actell judieially 
al111 with .iuri"uiction, the irregularity of the proceedings 
wa,.: irrele\'nnt, being only material to show an absence 
of good faith if he had not had .iurisdiction, anu the 
protection of the Act \vas allowed. But wilful abll~e of 
hi", authority hy a .1 udge, that ii', wilflllly acting beyoml 
hi" jllri~diction, is a gOI)(1 cause of action by the per:"on 
who is thereh." in.iured: .Llmlllial'pa. JII/dali Y. ,1Ioha­
IIII·d Jlustaplw Saill, Artill:' j)i",t1'id J[I/ns~ll' ()f J[adll /'a. 3 

Beside" want of .iurisdidion. the want of hOlld .!ide IH'lief 
in juri,.:didion must Lp. all('geti beron' an action of thi" 
kiml \\'ill lie: I'mhlacl JIaltal'llda Y. Walt,~ wh('l'(' it wai' 
held, that a plaint again~t a ,Judge aVPl'l'ing that the 
.J llllgf' knowingly and maliciou:::ly i",sued an illegal urder 
to the plaintiffs injury di,1 not Iliseluse a ;;l1fficien t cause 
ot' action against the Jndg<" as it mn,.:t not. only aver that 
the .Juugl' hall no .inri~dietion, out abo that he hall no 

, 4 fl, L, 1: .. :3, A, l' , : I;) \Y . It.. \y, 1: .. O:l, 

):1, 3 ~ )1,,,1.11. t', I:el'" ·I~:l. 

• 7 B, L. I: .. 44~1 A. t', : fi, i' .. Iii • 10 g"'lI. II. t', Itel' .. ~41.i. 
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reasonable and probable cause for supposing that he had 
jurisdiction. 

Where the judge 01' jndicial officer has acted j11l1icially 
hut without jurisdiction, the case turns npon whethel' he 
in good faith believed himself to haye jnrisdiction ; and 
in the following cases this point has been very carefully 
amI elaborately discussed. 

Calder v. I-Ialket,l Halimuzwnah v. The Chail'lnan 
of J[llnicipal Commissioners Ctt Hoogltly,2 Sheis ~Ya.lJ­

yanga1' v. Raglwnatlw· Ratt and anotlte1',a Ragltttnada 
Rail v. .1.Yathamlilli Tltathamaflyangar,to The Collect01' 

of Sea Customs, .i.lfad1·as v. P1tnnia1' Chitltambamln,5 
Spoone1' v. Jttddow,6 Reg. v. Dalsuk1'am Ha1'ibltai,7 
l'itltoca Jialhal't v. C01:field,8 Vinayak Dit'aka1', Depllt;1j 
J.1Iagistmle (~f SlImt v. Bai itcha,9 Patton y. Ha1'iram,1O 
The cases of The Collect01' oj' Sea Customs, i.llad1·as v. 
Pllnnia1' Chitlwmbaram,6 and Raglwnada Ratt v. ~Vatlta­
muni Tlwtltalll(t!J.IJ{mgw',~ are especially interesting on 
this point. ;;0 a brief abstract of each, as far as the point 
llllder di~cu""ion is eOllcerned, will be in place here. 

In tht· tir~t ease, the Collector of Sen. Customs, l\Iadr:ts, 
had tined the plaintiff, Pnnniar Chithamlmram, for all 
alleged hreach of the cllstoms laws, having no jurisdiction 
over him, he being a resident of' Ceylon, and in Ceylon 
at the time. To realize the fine, he seized certain vessels 
(Palm//I'as), the property of the plaintiff at Madm>,. The 
plaintiff sued for damages in consequence, and as it was 
clear that the (lefendant had act.ed judicially without juris­
diction, what had to be decided was, whether in good 
faith he believed himself to have jurisdiction, becan"p. if 

1 ~ \IUV. 1. A., ~fl:3. 

2 1:3 W. It., :HII. 

" Ii Ilad. H. c. Hep., :lJIi. 
• Ii ~I,," . H. c. He". , 42:1. 

• I. L. n .• 1 '1«1. , .<9. 

• 4 ~Ioo. J. A., 353. 
'2 Bom. H. C. Rep., 40,: 211d 

Edit., 384. . 

.:J Born. H. C. Rep. , API'. l. 
9 Ibid, 36, A. C. 

,0 :j Agr", ~09. 
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so, he 'Ya~ protected by sec. 1, Act XVIII of 1850. On 
appeal, this point was decided unanimously against him. 
It wa~ shown that he had taken no legal advice and had 

held no forlllal trial whatever, merely telegraphing to the 

plaintiff, that he had been fined Hs. 50,000 for smugg­
ling opium fifteen months after the date of the alleged 
offence. This ,,-as followed by the almost immediate 
;;eizure of tile plaintiff's vessels at l\Iadras, the plaintiff 

himself being absent in Ceylon. Under these circum­
stances, it wa,; held, that though the defendant might 
have believed himself to have jurisdiction, such belief was 

not a belief in good faith, which must be a belief resting 

on reasonable and probable grounds for actiO!; such as 

would act on any man ,vith ordinary capacities, and that a 
reasonable amount of care and atteution in the performance 
of official duties on the part of the person doing or ordering 
the act complained of was always required before the 
protection of the Act could be claimed. 

In the second ca~e, the defendant (appellant), the 
Deputy l\Iagistrate of 'l'richinopoly, hacl ordered the 
demolition of the plaintiff's house, on the ground that it 
"-:l~ a public nuis:lnee, heing an obstruction to the public 
thoroughfare. Thi;; in law it most ccrtainly \Va:" not; 
":0 the entire absence of .iuriscliction to make the order 
,vas elearly ~ho\vn, and tbis case too tllrIwd on the belief 
in goo(1 faith of the d('fendant in hi.,; having jurisdiction 
to make the order C'omplainec.i of. It was held , that, 
(j\ving to the \yor(ling of tne provisions of t.ll() Criminal 
Proe('dnre ('ode, 1In<1('r which the defenllant had actrd, 

those provisions were open to a J11isullller~tanding and 
misapplicalioll by a l\Iagi:"trnte of onlinary c}1lalification~ 

in the way thp d('felllIant had 11lislInder,;tood an(l mi;;­

applied thplll; and t.hat, l'OllSC(lllC'lltly, he mnst Iw held 

to haye belieyeJ in good faith that he had .inri."cliction, 

and not to be liable 1-0 the action. 'Vlmt made the 
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defendant act as he had doue was apparently the objection­
ableness of the house standing where it (lid, to Iarg(' 

nUllluers of persons who a~sembled there at the Pagoda 

festivab, and he construed this to be equivalent to au 

annoyance to people generally, and hence to alllount to 

a common uuisance. This misapplication aud misunder­
standing of the law were ruled not to be ';0 gro;';s as to 

constitute lata clllpa, 1L negligence so gross as 12011 

intelli[leJ'e 'llloil intelligllllt omnes, and COnSe(lUently not to 
destroy the presumption of goo(l faith. 

A very recent case under Act XVIII of Ui50 is '1'e,1J1:1t 

y, Ram Lcd,! in which the law on the subject was 

sUlllmed up as laid down in these pages, In this 
casc the defendant was a Deputy iHagistrate, who had 
eomicted the plaintiff of thdt and the di,;honcst reten­

tion of stolen jlropcrty, allll had sentenccd him to two 
years' rigorons imprisonment ami to pay a fin e of 
Rs. 500. The conviction and sentence wer(~ set aside on 
appeal, but in the meantime the Magi,;trate attached ~1hd 

sold c:ertain moveable property belonging tn the plaintitf. 
In (loing so, he dill not make use of the form of notifica­

tion of salc prescrilJCd Ly the Oriminal Procedure Codc. 
amI he t'lll'tbel' held the sale before the date fixed by the 

notification , as the property attachell consisted ot' li Yl' 

,;toc:k, and it was neeessary to :;oJl it. so as to avoid till' 
"ost of its maintenance. It \\'as hcld in this ca;;e that the 
(lefendant was protected by the provisions of Act XVII[ 
of lti;jO, and the Court laid down, first, as pointed out 
above, that under this Act, where an aet done or ordered 
to be done by a jutlicial officer in the llischarge of hi,; 

.iudicial dnties is within the limits of his jurisdiction, h(~ is 

p1'ot('c:ted. whether 01' not he has discha1'g('d tho~(' dntie.' 

prr()I1l'ou~ly, il'l'cgnlarly or el-en illegally, or \\'itllOut 11<,­

li eving ill gOOll faith that he had jur!i'dictioll to do tllp 

1 I. L. fL l~ All, 11;,_ 
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act complained of, and ,,·here the ad done or ordered 
to be done in the discharge of judicial dutie;; is ,yithout 
the limits of the officer's jurisdiction, he is protected, if 
at the time of doing or ordering it, he in good faith 

believed himself to have jurisdiction to do or order it. 
The Court in this case further pointed ont that the word 
"jurisdiction," as useu in Act XVIII of ] 850, means 
authority to act ill a matter, alltl not authority or power 
to do au act in a particular manner or form. 

As to wroncrful acts done involuntarily, and the pre- ::iauctiou to 
• b •• tort by nct 

sumptIon of law as to acts done untler the Influence of !>eing don~ 
.. . L .1 h d L lllYoluntnrlly. pressmg danger, It may e stateu t at acts one y rea-

son of ris 1IIajor, 01' the act of Gall, are held· to he in-
voluntary. TllU~, in Ram Lal Sill,Qh and othel'S Y. Lit 
Dlta)"i ;]lU7ttOIl,1 where the defendant had a prescriptive 
right to maintain 11. 'bund' and all rea80nable and proper 
precautions Imu been taken, but owing to a severe an(I 
unaccustome(l inundation the' bund' broke and the water 
escapell and did dalllage, the defenda'lt was held not Ii~ 

able, 1111 the ground that the damage was cameu not by 
his own act or omi~sion, but by ris major, or thp act. of 
Gou; and the Jlladnts Hailwf.t!J ('{m1llctn.,! v. TIlt? Zemin-
da'}' of Cal't"cttenayw'{1111 2 awl ~Yit-lwls Y • ..lIars taJl(Z 3 \yere 
quoted as authoritic:; for this ruling. "'hen \yc come to 
consiLier, in the next chapter, the maxim sic uta£' fila lit 

aliell1l1n non laedas, we shall point ont the variation, that 
the damage being une to ris m(~jo}" or the act of God. 
makes in the interpretation of the above maxim. 

The right of ;,;elf-preservation, as far as it consists in 
the right of private defence. has its limits dearly defined 
in sees. 9t.i to lOG (inclusiye), [wlian Penal COlle, where 
the right is stated as a right to defend not o.nly a man's 
own hody and property, whether llloyeable or immoveable, 

ILL. H.) 3 Calc., iit) , 
• L. R., 1 l. A. , :) tH : 14 B. L. I: .. 

20n ; ~:2 I\'. n., :!,~\. 

• I •. I: .. Ex. D. I. 
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hnt the body and property of another, against any offence 
affecting the humar" body, and certain offences and 
attempts at the same affecting property,-t,lz., theft, 
robhery, mischief, and criminal trespass. 

Bnt as this would be the interposition of Statute-law 
to prevent the act being legally wrongful, and not an 
instance of the presumpt,ion of the act being involuntary, 
which the law draws from the existence of pressing 
danger, I would give as an instance of this: a man being 
pursueu t.)y a dangerous animal, and taking refuge on 
another's property or in his house; this would be no 
trespass. 

I shall now proceed to uiscuss the subjects of 'malice 
in law,' 'want of rensonable and probable cause," good 
fait,b,' , negligence,' and' fraud and falsehood.' 

There are acts in the doing of which the law requires 
the ingredient of malice before it pronounces them to be 
actionable. Malice is of two kinds, 'expre;;s malice' and 
'malice in law.' Now,' express malice' !leed not neces­
:"aril y be 'malice in law,' nor need 'malice ill law' be 
'ex press malice.' 'Express malice,' too, is what is popu­
larly known as malice, anu 'malice in law' is 'implied 
malice' a;; well as 'express malice,'-i.e., where, from the 
circumstances of the case, the law will infer malice. The 
general presumption of law i:-; in favour of innocence, but 
the law presume;; every act in itself nnlawf'ul to have been 
wrongfully intended till the contrary appears. Lord 
Mansfield, in Re,v. v. TV001Uizll,1 laid down very clearly 
the distinction between those case:; where a eriminal intent 
Illust be provd and those where it will be presumed :­
" 'Vhere an act in itself indifferent, if done with a parti­
eular intent, becomes criminal, the intent must be proved 
allll found; bnt. where the act is in itself unlawful, the 
proof of justification 01' excuse lies on the defendant, and 

1 .j Burn: 21jt37. 
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on failure thereof the law implies a criminal intent:' 
The same prcsumption arises in ciyil aetions, whert' the 
act complained of i~ unlawful. Thi~ means, tbat ,,-hen 
the act complained of is in itself unlawful, the law will 
infer malice; when lawful, malice ,,-ill bay!' to be proYed. 
In the leading case of Bl'(Jllwge L Pross!!r,! Bayley, J., 
~aid : "jUalicc, in the common acceptation, ll1!'ans i11-will 
again;;t a person; but., in its legal sense, it means a 
wrongful act done intentionally without ju;;t cau~e or 
excuse. . . .. If I traduce a man wbether I know him 
or not, and \vhether I intellll to do him an injury or not, 
I apprehend the la\V considers it as done of malice, be­
cause it is wrongful and intentional. It equhlly works 
an injury whether I mean to produce an in.iury or not, 
and if I had no legal excuse for the slander, wh~- is he 
not to hayc a rell1cd:" against me for the injury it pro­
duces and I apprehend tbat the law recognizes the dis­
tinction between these two Llescriptions of malice-malice 
in fact, an[l malice in law-in actions of slander." In 
(Jouti':l'e Y. Rount Chal'l'iol and ot1wI's,2 the Court said: 
"Malice, in its legal sense, is something less thau male­
volence or vindictive feeling. Acts Llone wrongfully and 
witbout reasonable and probable cause, allll acts Llulle 
vexatiously and for the purpose of annoyance, have been 
held by the law to be malicious." And "they added t,hat 
the act must be done \yrollgfnlly, for if done"in good' faith, 
though a cautious person would have abstained from doing 
it, it is not malicious; but in the ab~enl:e of sneh ("(luses 

as would influence a man of ordinary cantion, malice 
may be presumed at the option of the Court, the infer­

ence of malice not being compulsory upon the Court to 
dra\v, and being capable of being rebutted by goo(l faith 

being shown. 

-- ------------
1 4 B. & C., :<4/; 8. C.,6 D. & n., 2%. 
2 All. H. C. Rep., 1870, p. 35:.1. 
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In The Collectol' of Sea Customs, Mad1'as, v. Pannia1' 
Chithambhamm,1 before quoted, Kindersley, J., following 
Bayley, J., in Bl'omage v. P1'OSSe1',2 drew a distinction 
between' express malice' and 'malice ill law,' defining 
the former as an act done with ill-will towards an 
individual, and the latter as a wrongful act done inten­
tionally without' just cause 01' excuse. It may be laid 
down, therefore, that when an act unlawful in itself is done 
intentionally withont just cause or excuse, the law will 
infer malice. Practically speaking, in most cases when 
the law requires malice to be shown, there will be 
abundant evidence of express malice j but the High Court, 
Allahabad, no doubt, laid down, that where express malice 
did not exist, the Court was not bound to infer malice 
from want of reasonable and probable cause. Ann this 
view is shared in by the Madras High Court in Raglw.nada 
Ran v. j.Yathamuni Thathama.1J.lJanga1,,3 whet'e they said: 
" The inference of malice in civil cases is a matter of fact, 
and the mere absence of reasonable anrl probable cause fOi' 
an act does not justify the concluding as matter of law 
that the act is malicious." This shows that absence of 
reasonalJle and probable cause is not to be taken as 
identical with malice, though malice may, having regard 
to the circumstances of the case, be inferred from it. 
Circumstances may. no doubt, exist, where, thongh the 
act was done without reasonable and probable cause, a 
Court would be justified in not inferring malice j though 
these casE'S would be compara.tively rare. Between 
individuals express malice will ordinarily be foune:. to 
exist j but when it does not exist., or when the actions of 
public bodie;; or officers, especially judicial officers are in 
question, very nIce point;; may arise :l;; to whether, under 
the circnmstance;;, malice "bould be inferred from want of 
reasonable and proba.ble eause or not. In most of these 

1 J. L. R., 1 )hvl., 89. 2 .1 B. & C., :247. • 6 Mad. H. C. Rep., 42. 
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·ease;;, the \V hole question will turn, as the Madras High 
Court ;;aid in Goda./j Na1'a!Jan Gajpati v. Sri AnkitmH 

Fen/atfa Ga1'Il,1 " on t.he cogency of the inference t.o be 
derive(l from t.he absence of reasonable and probable cause, 
the be;;t test for which i;; partly abstract and partly 
concretp.. 'Vas it reasonable or probable cause for any 
discreet man? Was it so to the doer of the act? If 
these questions are answered in the negative, the inference 
of malice would appear to be irresistible." 

The case of Jagat Lal Chaudhll1'i and othel's v. Tasa­
dal~ A.li2 is an instance of a case in which malice in 
law was held not to justify the inference of express malice. 
In this case the plaintiffs sought to recover dal'nages for 
an injmy done to their property by an embankment raised 
by the defendant on their pl'operty, which bad the effect 
of causing it to be flooded and preventing their culti­
vation of paddy, alllI they pleaded that on a former 
occasion, on which they had sued the same defendant for 
a ;:;imilal' act of trespass, they had obtained a decree. 
But the continuance of the trespass was hold not to be 
evidence of malice, and as the suit was brought to recovel' 
actual loss alleged to have been sustained, but which the 
plaii'ltiffs failed to establish, their claim was rejecteu. 
. In libel, if the fact of [oublishing the libel is proved, 
the law infers malice from such publication. Should the 
drfendant then ~ucceed in proving the publication to be 
privileged, he bas :t good answer to the action, unless 
expt'esf' malice i;; alleged and proved; but if express malice 
is pl'ovelI, tbe publication canllot b0 deemed to be privileg­
ed. See Shephe1'd v. The Trustees of the Port oj Bom­

fla.'I,3 P,,~n v. Dld'Olt1'.'" 
Express malice is not necessarily malice iiJ. la,,, : for 

imtance, :t proseentioa set on foot with the most express 

1 Ii Marl. H. C. He!,., 85. 
~ 25 W. R., ii4i. 

• LL.R., lBotll.,477,perGreen, J. 
• 6 W. R., 9Z. 
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malice, but \vith rea~onable amI probable canoe, wonld 
give no ground for an action to recover damage5 for 

malicious prosecu tion. 
,Vhere the inference of malice is to be dnmn from thp 

want of reasonaLle and probable cause, there IllU;;t be all 
utter absence of good faith.' In The Collector 0/ Sea 

Customs, Jradnts, Y. PUJl1tiw' ChitlwmMwl'ttm l before quot­
ed, Sir ,Valter Morgan, the Chief ,fnstice, said: "A 
belief on no probable or plan sible ground. amI arrived at 
inconsiderately and \vithout due enquiry, cannot b(' con­
sidered a belief 'in good faith; ,,, and he added, that, in 
several cases, the "words' gootl faith,' used in Act XYIII 
of 1850, sec. 1, had been construed to require reasonahle 
care and attention in the performance of his official duties 
on the part of him who orders the act, for the error, whe­
ther of law or fact must, to be proteetel] or excnsell, be 
shown to rest on some foundation of reason. 

In Raglmnwla Rail v. ~Yatl/amllni Tlwthama.'l.ljangcu', 2 

the Court, following Pease Y. Cha7ltOI',3 anl[ Dour/las Y. 

C01'I)(:t,4 defined a Ldief in 'good faith' to 1)(' an honest 
persnasion, foumled after fair el1lpliry anll consideration, 
upon what might be mistakenly, either ill law or fact, 
consillerell a reasonable and prohable ground by a persoll 
possessing the ordinary qualifications for the office held by 
the Magistrate sought to be made liable; and in Radha 

pJ'asad Singh Y. Ram Jelccul Siil[lh ancl anotlun·5 

the legal meaning of 'gooll faith' (hona fides) wa~ 

declared to be 'with uue care amI after due enquiry.' 
'Vhat is done in ' good faith' therefore is, as a rule, done 
with 'reasonable and probable cause,' and what is done 
without 'reasonable amI. probable cause' can hardly ever 
be saiu to be done ill 'good faith.' Where that can lw 
said, it is because unuer the peculiar circumstances of the 

1 l. L. Jl., 1 ~lnc1., 89. 

2 0 ~lacl . H. C. Hep., 423. 

. 3 :3 B. and S., 6:20. 

46 El. and BI., GU. 

S II V·i. 11. , :)80. 
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case, the Court will not be justified in dnming the inference 
of malice in law. The best test, therefore, for implied 

malice lies in the presence Ot· ab~ence of those circum~tan­
Ces which woulu constitute reasonable or probable cause 
in each particular case; amI as Morgan, C .• J., ~aiu in TIle 
Collectol' of Sea Customs, lIIudms, v. Pit/mia'/' Chitlw1Il-

1,haraml :-" Each ca~e of the kiml nlll"t be judgeu aC'coru­
ing to its own set of circumstances;" and this too is the 
principle aavoeated in Goda.11 }{((1'ayan Gajpati v. SI'; 

Ankitaln renl.-c£la Gal'u.2 Honesty ami uOlla:;ides are to 
be invariably presunwd till the contrary is shown : LH~l 
Ali and olhej's v. rllm.3 

, Negligence' was defined by Alderson, n., in Bl!Jtlt Y. Kcgligence. 

The Birmingham HTalel'lCol'ks CO.4 as follows :-" Xegli­
gence COI15ists in the omitting to tlo something a 
reasonable man "'ould do, or in doil1'T ~omethin(l' that 

." t""I 0 

a reasonable llIan \Youlu not do, in eithel' ease uninten-
tionally causing mischief to another." The action' in 
tort founded 011 lwgligenC'e is based either (a) upon a 
duty imposed by Statute-law on the wrong-doer, .. nu a 
breach of it to the injury of the person complaining; or 
(b) on the idea of an obligation on the part of thc \\Tong­
doer towards the sufferer, ami a breach of that obliga­
tion to the injury of the latter. On this point, Under­
hill, in his Law of Tort~, p. 163 (3rd Edition), remarks: 
" It is a public dnty ineumbent upon en'r} olle to exer­
cise dne care in his daily life, :md any damage resulting 
from his negligC'nce is a tort." "'here hy ~tatnte-1:tw a 
duty is imposed upon a person, negled on his part to 
perform th;lt duty suhjed~ him to an action, \yithout 
l"xpress worus to that effect in the Shltute. This we 

have seen before in the case of Ponnusam,'f TelNo' Y. 

The CollectoJ' of Jladum. 5 In that ease the action "':IS 

1 I L. I:., 1 ~!ad., ~~. 815 W. 1l.,2113. 

• 6 ~Iad. H. C. l:cl'., S;.. • 2" L .. J., Exch., 212. 
s 3 :lIad. H. C. Uep., 3:;. 
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brou(fht to compel the defendant to perform the official 
duty ~)f registering and sub-assessing a zemillllari trans­
ferred in acconlance with Reg. XXV of 1802, and it 

. was held that the action would lie. Duties are imposed 
by Statute on Railway Companies, Municipal Conllni~­
sioners, and other public bodies; alld failurc to perform, 
or neglect in l1erforming, those duties rel1l1er the defend­
ants liable to an action, Loth to compel them to perform 
those duties and to recover uamages as compemation 
for any injury that has Leen sustaineu by reason of 
their ne(flect or omission. But apart from duties im-

'" poseu by Statute-law, in all cases where the obligation 
of care towards the interests of another is hel(l to exi;;t., 
an action for the breach of that obligation by negligence 
will lie, if injury occurs therefrom. Thus, in St-ami 
lYa!Jllda v. SlIU1'allW71ya 1111ll1ali,1 it was held, that, 
to sustain an action for negligencc, there must be an 
obligation on the part. of the defendant to use cure and 
a breach of it to plaintiff's injury. 

Illustrations of this principle are to be found ill the 
cases of The C01'poJ'ation of the Town of Calcutta v. An­
de1'son,2 and of Et'alls v. The Tl'ustees of the PO)'t of 
Bomuay and Diler DauZat Bahadu1"s In the former case, 
the Commissioners for the town of Calcutta had allowed 
an Executive Engineer of the Government of Bengal to 
open a road for the purpose of carrying off t.he surplus 
water of' a tank, subject to the condition that a contractor 
licensed to do such works for the ~iunicipality should be 
employed to do the work. The road was opened, but was 
left unfcnced and insufficiently lighted at night, and the 
plaintiff, Anderson, driving along the road after dusk 
Ut'oye into the hole in the road and was badly injured. 
He accordingly sued the COl'poration, the contractor and 

J 2 ~Ia(l. H. C. /lep., lr,~. • I. J,. It., 10 (Calc., HG, 

B I. L. R., 11 Bom., :.1:19. 
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t.he Seel"etary of State fOl" damages. It was held that 
there had been negligence in leaving the hole in the road 
nnfeneeu anu unlightell, fOl" which the fil"st 'lnu second 

defenuants were liable. The facts of the second case [Ire 
"imil:tr. Iu this case thc plaintiff sueu for damages sus­
tained by him in consequence of his lun-ing fallen into a 
hole uug on the land of the first defellliants by an employ(:, 
named Hewson, of the second (lefenuallt. The plaintiff 
occupied a house near the land of the first defen(}ants, 
aud had beeu in the habit of crossing this land daily in 
going to anu from his place of business. On the morn­
ing of the day on which be was injured he hat! crossed 
tbe hlllli anI I gone to his place of business as nsual. On 
j'cturning at night he fell into a hole wbich had been 

dug during the day acro:;s the path oYer the land by 
Hewson, who hau been permitted to make borings in the 
land, tOl" the purpose of ascertaining the suitability of 
the soil fOl' building purposes, for which purposes the 
.-;econd defendant had obtained an [lgreemcnt to lease 
the lallll from tho fir:;t dcfendants. The hole ,,'as proyed 
to be several feet deep, aml to haye been dug right 
aeross the pathway. It was unfenced and unlighted. It 
was therefore held that thcre had becn negligence on the 
part of HOIVson, for which thc person who employed 
him, 1'i:::., the secont! defellllan t, was lialJle. 

In actions for negligence, the negligence must either 
be clearly pl'oyed to be that of the defendant, or he such 
that, under the cireumstanccs, his negligence is to bo 
I're5umed. 'Where the evidence leaves it nncertain 

whether the neglig<:>nce arose from the dcfenllaut's or 
the plaintiff's fault., the action will fail. Thus, iu 
Koeqlel' alul CO. Y. A. Tule and Co.,l it ,,'as held, that 

the ' buruen of proying negligence lay on the plaintiffs, 

a11l1 that if the nrglig<'uee was llouhtfnl, tlH~~· could not 

, :. Ii . L., ·101, n, C'.; 11 W . P.., O. C., ·15. 
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recover; and tbat it was not necessary for the defend­
ants to show that there had been none. And in all Case.'l 
where it can be sbown that the plaintiff contributed 

to the accident by negligence on his own part, he cannot 
recover, because a man cannot complain of that ,,"hich 
he bas himself helped to bring about (Addison on Tort~, 
5th Edit., p. 23). The case of TVvodllOllse v. Tlte 
Calcutta and S. E. Railway Co. 1 was a case ill whieh 
the plaintiff, who was travelling on the dcfendants' rail­
way, sustained severe injuries from a fall he received in 
stepping 011 to the platform ,,"hen the train stopped. 
The defendants pleaded contributory negligence on the 
part of the plaintiff in getting out of the train when he 
did; but tbe evidence affording a presumption of negli­
gence 0n their part and showing no contrihutory negli­
gence on that of the plaintiff, he was snccessful. The 
Court (luoted Erlc, C. J., in Scott y. The London Dock 
CO.,2 where he said: "There mnst be reasonable evidence 
of negligence. But wben the thing is shown to be undm' 
the management of the defendant or of his servants, 
amI the accident is snch as, in the ordinary course of 
things, does not happen if tho,:e who have the manage­
ment use proper care, it affords reasonable evidence, in 
the ahsence of explanation by the defendant, that the 
accident arose from want of care." In IIa(fvl'd v. The 
East ]Ilciiwi Railway Co.,s wllich was a suit. brought 
against the defendants for negligence in that a spark from 
one of their engines set fire to dry gra:;s at the edge of 
the line, whieh spread and destroyed the plaintiff's proper­
ty, 011 the grounds (a) that they should not have allowed 
thr. dry grass to remain where it \YU>', and (I)) that they 
should not have driven their engine:; without due precau­
tions to prevent the expulsion of sparks, it was held, that 
neither in the state of the banks, nor ill the constrnction 

1 9 W. R, 73. ~ 34 L J., Exch., no. 
B 14 B. L. n., 1, O. C. 
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of their engines, was any negligence ~hown on the part 

of the (Iefenclant company. As to negligence, 'Williams, 

.1., in Fj'emantle v. The L. N. TV. R. CO.,l was quoted. 

He saill: "As to negligence, the company, in the con­
l'trnction of their engine~, are not only bound to employ 

all due care and all due skill for tbe preyention of mischief 

accruing to the property of otbers by tbe emission of 
sparks or any other ('ause, but they are bound to avail 
tbemselYes of all the discoveries which Fcience has put 

within their rcach for that purpose, provided tbat they 

are such as, ulllIer the circum~tances. it is reasonable to 
require the company to adopt" All'o Sir 1YilJiam Erle. 

C. ,J., in FOl'rl v. L. and S. JJ'. R. Co.,2 where he said: 

"A railway company is bonnd to lise the best prccau­

tions in known practical use to secure the safety of their 

passcllgers, but not ewr), possible precaution which the 
llighest l'cientific skill might haye suggested." And 
a.~ain, Dimmor1~ v. ~YOl'tA St({/i'(J1'(lshij'e Railwo!J Co.,s 
,,,herc, at the direction of Keating, J., the jury found no 
negligence on the part of the company for omitting means 
to preycnt the cmission of ~parks from their (>ngines, the 
menm l'ngge~t('d bcing sllch as practical men ~tated would 
impptle the engin(>s amI would not he dfectual for the 

o:).iect. 
In ca~es where the accident would not, in all prob­

ability haye happcned but for the want. of care on the 
Flrr, ~;. the defendant, the ]IJaintiff shoul<! be hel,l to 

han:. lllade out a l'i'ima. /itcie ('n~(' of Iwgligenc.p ; and it 
will lie on the (It,fendcnt to rebut. it. And in cases 

~\'hcl'e contributory Jlcgligence is J1leadecl, it must be 
l'hO\\'ll that ~u('h Jl(>gligence was co-operat.in) in causing 
the aecident, for Illere n(>gligence will not disentitle a 

~uffl'r('r to re1ipf, mJlp,s II} the exerci"e of ordinary eare 

he might haye :tYOilh,u til(' eOJlsequences of the wrong-

1 31 L. J., N. S., C. P. , I:!. ':l F. & F., 730. 34 [,'. & F., 10&8. 
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cloer's negligence. Similarly, if the 'Hong-cloer, by exer­
cise of orclinary eaution, might have aYoide(l the con~e­

quences of negligence on the part of the sufferer, he " ,ill 

be held liable if he do not exercise such caut.ion (Addi­
son on Torts, 5th Edit,., pr. 2:1 et sell')' The reports of 
our Indian High (;ourts contain but few ca~i'S of torts 
resulting from negligence. I have quoted the cases I 
have found, ancl for the propositions I haye laid clown 
::un mainly indebtecl to Addison on Tort.s, 5th Edit., 
Chap.1. There is a ease-JIJohamed Yusl~lv. The P. and 
O. Steam JYat'i,rfation Company'-but the question of negli­
gence was there discus~ecl chiefly in orcler to ascertain 
if the defendant company were liable for the negligpnc(' 
of a serr::mt (pilot) they ,,'e re compulsorily obliged to 
employ. This case will be referred to later on when I speak 
of the liablity of third parties for torts clone hy other:'. 

,Vhere, o\\'ing to fraucl, any person has sustained any 
injury, he can maintain an action to reCOH'l' compensation 

on account of snch injury. In IVlta?'/on v. illww Lal 

alld otl'(,l's,2 where the plaint,iff's property hacl been 
fraudulently tran~ferrecl, it was held that he was entitled 
to recover damages 011 such accocnt from the actual 
tramferor and from the person who ,,'as found to he the 
prime-moyer and instigator of the transaction as well a~ 

from his own agent who ha(l consented to such tran;;fer, 
and from the purchaser wbo, bcing aware of circum­
stances sufficient to create sU3picion~, dealt with pE'r~ol\ 

who hacl no autbority to sell. Thus, all who profit more or 
le~s hy a, i'r!1.ud, and all who aid and abet it, as well a~ 
those ·who c1irectly commit it, arc all liable in c1amat;es. 

But if the plaintiff's own conclllct has heen fraudu­
lent, he may not be entitled to r ecoyer. Thus, in Blw}l­
nal'ain C7tol,e and anot7t(!}' v. Ra~llwnat!t Gouind Rai,a 

1 G Bom . H. C, Hep" 98, O. C, 2 All. H . C, Itel'" 18130, p, %, 

318 W. It" :tlO, 
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in which two brothers had sold, as their own, pro­
perty belonging to themselvps ana to three minor 
brothers, and the minors on coming of age had sup.d for 
and recoyered their property from the purchasers, it was 
held that the latter could not recover damages from their 
vendors, as they had been aware from the first that they 
were dealing with the property of infants, and that they 
were obtaining possession of it in a manner calculated 
to injure the infants. 

Acquiescence, either express or implied, in a wrong Acquiescence. 

takes away the right of action; hence, the maxims con-
senslls taUit lnJlll'iam aud valenti non At lIYII1'ia. 

Such aC(luiescenee may be presumed from the plaintiff's 

slumbering on his right~. The following are cases where 
direct acquiescence was held to take away the right of 
suit :- JJadan Gopal 11IllkhCt1:ji awl otltl31'S v. .LYilmani 

Banal'li and otheJ's;l S'(/i'll and another y. Flltteh and 

others,2 Blwil'o Datta v .. Leklwani lCoer,s and Jamse~ii 

Blll:ial:ii Balltululji v. Ell1'ahim Vy,zina. 4 

In the first case, a dispute having been taken before 
a Magistrate, and he having visited tbe spot and baving, 
with the consent of all, altered an existing pathway into 
another more convenient to the parties gencrally, the 
plaintiffs were held bound by the act they had consented 
to, and were beld to have no right of adverse action. In 
tbe second case, a pl"Oprietor baving consentecl to the 
use of a honse of his as a house of prayer, his heirs 
were held debarred from claiming the hon~e for pri­
vate purpo~es after his decease. In the third case, as 
the plaintiff had countenanced the acts complained of, 
the Court was held bound to refuse redress. In the 
fourth case, the plaintiff hac! obtained a (lccree against 
the defendant fur possession of a cotton press, but 
- ------ ---- --------------------

I 11 \\". R, 304. 

• 15 w. R., 005. 

:I 16 W. R., 1:l3. 

• L L. H., 13 130m., 183. 
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lint! not executed Iii;; decree, and tho dcfentlant. re­
mained in possession and wOl·ked the pre;:s. A firo then 
brol,e out amI much damago "'as dOlH', an(i tIle plaintiff 

sued the defendant for tlamages. It was held, 11Oweve.r, 

that independently of negligenc(', tho defendant was 
not liable to tIle plaintiff for the loss occasioned by 
tlle fire. Down to the date of the first decree, the 
I}efendnnt in keeping possession of t.he press and work­
ing it was no doubt a tre!'passel'; but ~ubseqnent1y to 
t.hat decree lie remained in pOi!session anll worked the 
pr<.>l"s with the (~onSEmt of the l'laintiff. II ence tIle 
maximrolenti nOli fit injm'ia applied to the circumstances 
of tlte case. 

The following cases relate to indirt'ct or presumed 
acquiesct·nce: Belli JradTtab Da.~ Y. R'lIIt .Jai RoHt,1 
Rudlla JYutlt Balla1:ii v . .Jl..likl'islllla llfuUuo:ii. and otl/l!I'.~,2 
Slti"clu.~ Ballwji v. Baman ])as Jfn!.:hmji,a Hil'rt Letl 

l(oel' v. Pal'lIles.~a·r Klier and Of/UN'S,'" BralwlO Jrai 
Ch(wcllml'ani and othe1's v. KIlIIHlllilli Kant Bltnm:ji 
and otlle1·.~,6 and Gopi Chand Y. Lial'at lJo.~sein.6 

In the first case, the plaintiff having a right of way 
allowe(l the defendant to build a hOllse on the pathway 
and l.njoy it for seven years. He then sncd to open up 
the right of way hy demolishing the house; but his 
acrpliescence in its huilding being 1 11'<'>;; n lllC<1 , iii;; claim 
for the demolition of the house was refu:;cd. In the 
seeond, the plaintiff 110t h:wing oppose!l the making of 
a new road 011 his land till it was compltJtetl, hi" claim 
was held ilal'1'eu. In the thirtl, the defentlant, a t<.>nant, 
having built a house on his laml, and the plaintiff, hi;; 
landlord, remaining passive, anu allowing the hllihling 
to go on, he was not allowed to say that the <lefl!ndant 

'ID. L. fl., 213, A. C.; 10 W. 
H., 316 • 

• 1 W. R., 288 

8 15 W. n., 3UO; 8 B. (,. 1:., 23i. 
.. 15 W. R., 401. 

• Ii W. n., 466. 
• 25 W. n, 211. 
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had. done wrong, In the fourth, it was ruled that 
acquiescence in the interruption of an casement might 
safely be presumed if steps were not taken for a long time 
after the interruption to aS8ert tIle right. In the fifth, 
it was heltl, that the plaintiff haying bcen aware of the 

erection of a privy by tlle defendant on his (the plaintiff's) 
land seven years before. llis consent to thc erection should 
be presumed, and his suit for the demolition of the privy 
not allowcd. In the sixth case, in which the defendants 
l,leaded that they had pUl'dmHcd a huilding rigllt from a 
third party with whom the plaintiffs had settled the land, 
and that the plaintiffs had. seen thcm building the house 
in question without ofi'cring any objcctions, it was held 
that in the circumstances the plaintiff:! could not lmye the 
house removed. 

Anothel' lending case on this suhject. is thnt of Kicb"ll v. 
Tarini Cltaran BaslI,l in which the plaintiff sued for 
an injunct.ion restraininR; the dcfc)Hlants from making 
bricks, which they we~e making on land tlley lmd 
taken on temporary lcases from their co-defendants, who 
wel'e holders of small holdings within tlle plaintiff's zamin­
dari, ancl the suit was di8mi~sccl on tho ground that the 
evid.ence showed such a continued usc of the land for 
twenty-fh·e years as raisecl a strong }Ircsumption of ac­
qnit'scencc on the part of the landlord. 

In lYil Kant Sallai Y. Jc.~ilt SalLl/,s in which the 
plaintiff claimed a right of ea:"cment in the !>hnpe of a 
ill'nin passing over the land of the defendant, it was 8aid 
that he could not be allowecl, in (>(!1lity, to stan,1 hy and 
::ec his rights inf.-ingetl hy the Imil,ling of a house without 
eomplaining in any way of such infl'ingl'ment; hut was 
bound. at ollce to do his Ilt'~t to preycnt u permanent 
obstacle Leing put ill the way of the enjoyment of t.Iw right. 
The !'ame was al:>o heM in Belli Jfadluth Hallll1;ji Y. Jai 

I 23 W. R.. 208. ~ 20 W. R., 328. 
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Krishna J.lluHarji,l Kedamath Nag v. IOwtll'o Pal Shib­
mtna,2 and lllaina iVis1'a v. R1Ipilwn.s 

But there are cases-notably, where one person has built 
by mist,ake on the land of anot,her, and that other has not 
set him right-where the acquiescence has not been held to 
take away all right of action :-rlam Chand1'a AIulohm:ji 
v. rlalodhal'L1IllkhaJ:ii and Ralli Rama v, Jan Malwmea.6 

In the first case, the plaintiff had slumbere(l on his 
rights and allowed the t1efenuant to erect a ' pucka' build­
ing on his lant!. AC(luiescence on his part was presumeu, 
but he was referred to a suit f01' damages, or for rent of 
the land on which the bOll~c stood. In the second, the 
defendant haying built on the plaintiff's land, believing it 
to be his own, and the plaintiff not setting him right, it was 
helu, that the plaintiff could not assert his legal rigbt 
against thc defenuant without making him full compensa­
tion. In this case, tbe rule of eq nit}' on which the Court 
actell was, as stated by Lord Eldon in Dann v. Spll'l'1'iel',6 
that" the Court will not permit a man knowingly, though 
passively, to encourage another to layout money umler 
:tn erroneous opinion of title; and the circumstance of 
looking on is in many cases as strong as ming terms of 
encouragcment. 'Vbcn a man builds a bouse on land, 
supposing it to be hi" own or believing he bas a good title, 
and the real owner perceiving his mistake ahstains from 
setting him right, and leaycs him to persevere in his 
error, a Court of e(plity will not allow the real owner to 
assert his legal right,; again~t the other, without at least 
making full compensation for the monies he has expended." 

In a subsecluent case, Langlois y. Ratt-l'a,l)/ it was 
explained that ill order to prevent the owner of lal1lL-
------_. __ ._-- - -_.-- --_._----_._. -----_.-

1 7 B. L. n., 153; 12 W, fl., 49;;. 4 W. R., 1864, 166. 

2 L L. It. , 6 Calc., 3,1; 6 C, L. • 3 B. L. R., IS A. C., 11 W. R" 
R, 069. 5;,1. 

3 I. L. R., 9 Calc., 609; 12 C. L. • 7 Vc>cy, 6. 
R., 300. 1 3 C. L. Il. 1. 
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'who is charged with standing by and allowing another 
person ,,,ho believes he has a goocI title thereto, to enter 
on the land and spend money in improving it,-frolll 

recovering possession thereof, fraud ancI deceit on the 

part of the owner must be clearly proyed. 
In one ease-Sa/dar Ali fOwn and at Tiel'S v . .leo 

NaJ'a!)an Sm,qltl-the removal of a building, which the 

defendant had erected while the plaintiff stood by and 
looked on, was aUowell, because it was not substantial, 

cost little, and the materialseoul(l be easily removed. In 
another ease--ffal'o Sllnd(l1·i DeDi and othe1'S v. RalJldhan 

Bltallaclia?:ii"-it was heltl, tllat if the plaintiff brought 
his suit within tbe ordinary period of limitation, bis 

consent to tho aet complained of could not be inferred 

merely because he did not bring his mit immelliately 

or soon arlee the cOlllmission of the act. Tbis ",a~ 

also held in Ramplwl Sal!/{ v. JliS1'i LaP and in Cda 
Begam v. fillamlldill.... In this latter case, the Allahabad 
High Court said tllf'Y apprOyel] of the ilictllIH of the 
:lUndras High Court in Pedda JIlltlmZaty v. Til1l1Ha 
Redd!I' to the etfect that on the whole it mny be 
takf'n as tho law both of Courts of law amI equity that 
mere laches, short of the period proscribed Ly the statute of 
limitation, is no Lar wbatever to the enforcement of a 
right absolutely veste([ in the plaintiff,; at the period of the 
suit. "TIut where there is more than mere lac1les," the 
Alhhabad High Court go on to ~ay, ",,-here there is 

conduct or language inducing 11 rea~onaLlo belief that a 

right is for~gone, the party ,,-ho acts ujlon the belief i;O 

indueeu, and who~e position is altered by this belief i~ 

entitled in this country as 1Il other countries to plead 

acquiescence, aml tho plea, if ~l1ffic:iently proyed, onght 

I ]() \V. n., 1ti1. 

• 7 \1". I:., :!iti. 

D :2·1 \Y. It., 0,. 
4 1. L n..~ 1 All., 82. 

5 " ,,!:ttl . H. C. Hq,., ~iO. 
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to be helJ to be a gOOl] answer to an action, aHhol1gh 

the plaintiff lIlay llave brought 5uit "'ithin the period 

pre5cribed by the law of limitation." In a subsequent 

ca~e, Fateh,f/ab Kahn v. Jralv.lIllmarl FIlSI(f, I in which 

the plaintiffs sued for the remonLl of building wlllch 
the defendant" had erected, and which was an obstruction 
to the plaintiff:;' right to nse a court-yard alljoining their 
resiJences, it was held that as the only evidence of acqui­

escence on the part of' the plaintiff~ wa!'; that they did not 
immediately prote~t, they had not aeqnie~eed in the con­
struction of the buill]ing, and so were entitled to have it 
demo I j,;hccl. 

The legal effect of llelay and of lapse of time 
lC'ading to the inference of acquiescence is thus admirably 
put in The Lindsay Pelj'olellln CO. Y. JTuj'd,2 quoted 

in .Jamna Das Shankar Lal and another Y. AtmCtl'am 
.Hm:jiran.3 Their Lordship,- 5aid :-" 'Where it would 

he pradically unjust to gi"e a remedy, either beeau~e 

the party has hy his own conduct done that which 
might fairly be regarded as equivalent to a waiver of 

it ; o~ where, by his conduct or neglect, he has, thongh 
perhaps not waiving that 1"f~llledy, yet pnt the other party 
in a situation in which it would not be reasona.ble to place 
him if the remetly was afterwards to be asserted, lapse of 
time awl delay arc most material. But in every ca"e, 
if an argument :lgainst relief which ot,herwise wouM be 
ju~t, is foullllcll 011 mere dehy, that <lelay of course 
not amounting to a hal' hy any Statute of Limitations, 

the valitlity of that defence must he triell upon prin­

ciph' s substantially equitable." In NClI'Cl})an l,in RlIglu~ji 

Y. Bhollt!lir (iUI'1l Jlalljil" amI two other appeals, it 

\vas held, that where the defenda.nt, lmo\\'ing plaintiff 
to lay daim to certain land which tIl!:' plaint.iff knew 

1 I. L. H., !1 AI. , 4:3·J. 

• L. n., " P. I!.!., 2:'!1. 

" I. L. n. , ~ Bom., 13;3. 

4 ",m ... H , C. Hep., 11'G!1, p. SO, A. C. 
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to 1e his own, purchased tbe land from a third party, 
and built a houf'e on it, the plaintiff looking on, the latter 
was not entitled to recoyer the land ,,-ith ~he house on it, 

but the defem1ant might remove the h Ollse. 
1 shall now proceed to discuss the liability of the Lirtbilitdy of 

wl'ong- oers. 
wrong-doer in torts. This liability may either arise 

di?'ectl/f, as when tbe wrong-doer him5elfinfticts the wrong; 
or owing to abetment, as when the wrong-lloer abets or 
procures the wrong-doing; or o1l'ilul to ?'at~ricLttion, as 
when the principal ratifies the wrong done by his agent; or 
owing to ?'elation, as when tbe master i,; held liable for t.he 

wrong done by his serYant., or an innkeeper, wben hi:; 

guest's goods are stolen from hi~ inn. 
I slwJl abo consider, premi:;ing that the liability in 

tort is joint and ~everal, whether this .ioint and several 

liability may be varied on ocea5ion~, an~l wheth!'r there 
is a right as between the wrong-doer,; themselves of 
contribution-

On direct liability I need say littlp, as it is manifest 
that t.he actual doer of the wrong will always be liable if 
the plaintiff choose,;. 

A3 to abetll1(;nt, in the case of I{ashinath R.~II?I' \-. Abetment 

Dl'b I(yisto Ramanll;j and ()thers, l it, wa~ helt!, that., in 
actions of wrong, t.hose wbo abetted the tortiol1S aet" 
\yere equally liable with those who commit.ted the wrong_ 
This waS <L case in \vhich the defondants were snell for 
non-delivery of pos~essioll of ~ome boats. So, too, in 
Golab Chand ~Yaltlttklt.lJa v. Jil',mA-'lIIwri,2 which was 
the case of a sllit brought wit.hout any reasonable and 
probable canse, amI in which a third party came into the 
suit and carried it on from the yery first, the intervenor's 

conduct waS beld to amonnt. to can~ing the suit to be in;;ti-
tuted as well as to carrying it on,-ami he was found 

liable in damages to t.he plaintiff. See also H71a1'ton y. 

1 Hl W_ R., 2~O. ~ ~~ W_ R, '137 
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Jluna Lal, previously cited, and Jlalwmmad lU1'altim Y. 

Glllllam Alwuul,2 in which certain persons who had per­
suaded and procured the ,,"ife of a l\Iusulman, one beillg 

the father, and another, an allegellllllsbal1l1 of the gid, 

to remain absent from him and to live separately, ,yere all 
found liable in damages. 

i1;\t\l\c"titll1. As to ratification, ~lCconlillg to the English law the 

wrong must haxe been done by the agent for the princi­
pal's u~e and benefit, and the principal's agreement subse­
quent thereto will then amount to" a precedent command­
lllent" (Lord Coke), for omllis ratil,alJitio n:trot1'ahitI1l' et 

mandato priori cc'jlcipamtll1' (Addison on Torts, 5th Edit., 
p. 87). One of the leading cast';; ill India is Slcamsun­

dari Del,i Y. DllUtil J[alUlal alld otlieJ's.3 In this case 
the appellant (defendant), having obtained a decree for 
kllQS possession or' a ~ll:lre in a za mindari, had refused to 
recognize the raiyats ,\"hom the f~ll'lllerS under her eo­
sharers had settled in the estate, and her agents had 
-cut allll carried off the crops of those raiyats. Loch, J., 
held, that those acts were beyond the ordinary scope of 
her agent's duty, and that, ll11le~s it could be shown that 

the appellant ordered or ratifi ed the acts, ;;he was not 

liable. As, however, in the present case, the circumstances 
gaye rise to a strong presumption that the acts were done 
with her blOwledgr, ,\"hieh Pl't'Sllluption was not rebutted, 
she ,,"as held liable. Glon·r, J., held, that the appelJant 
\Ya~ liable for the acts of her agents which were done in 
fnrtherance of her known wi:;lles and for her benefit. 
Loch, J., (Iuoted Addison all Torts, 2nd Edit., p. 831 
(;'jth Edit., pp. 87-88), as to ratif-ication; and held, that, 
as it was yery difficult in tlJis country to get evidence of 

the authorization or ratification by a principal of' acts such 

as the above, a strong presumption, which required rebut-

J 1 .;\gr:l, ~Hi. 

2] nUIll., ~:jG. 

8 ~ H. L. H. A. c.'.: :?:27; 11 \r. n., 
101. 
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ting, was alw(lYs raised if the acts were for the principal's 

henefit, and if the acts were done with t.he principal's 

knowledge. In the case of Gl'islt Chandra Dcts v. Gillan­

de1.s, .A rlmtl!lwt alld Co./ the COl1yerSe was held. Here 

the plaintiff had let a cargo boat to one U. C., wbo 

was tbe agent of the defendants for the landing of some 

goods. A uispnte arose between U. C. and tbe plaintiff 
about the terms of the hiring, amI the latter refuseu to 
allow him to land 53 bales of goods still on board. "Where­

upon U. C. (lnd an as;,;istant of the defenuants forcibly 

took the goods without discharging the plaintiff's lien on 

them aml landed them, and the defendants received tbem 

into their god owns. As it was proyed that U. C. and the 

a,;sistant acted witbout the knowlellge or authority of the 
(\efendant:3, and that tbe defendants had received the goods 
into their godowns witbout knowing how they had been 
obtained, it was held that, in the absence of such know­
ledge allli authority, the mere receipt of the goods Jill not 
amount to a ratification on tbe defellllants' part of the 
tortious acts of their agen ts so as to render theIll liable to 
the plaint.iff's action. 

It. Illay be noted that a rat.ification of a tort by a prin­
eipal will not free the agent from his responsibility to 
third persons. 

As to liability by relation, this arises chiefly in the case of Master and 

t 1 t 1 I 1- 1."1 - - servant. mas er allL servan , alll t lC taul lty of the master for the 

tort~ of the sernlllt may be snmll1Cll up hriefly as follows :-

The master is liahle for the tortions acts of his servant, 

if those act;; nre done in the course of his employment in 

his master's sen"iee, on the maxims 1'espondeat slIjlaiol· 

and 'lui j~u 'it pel· aTil/1n jttcit )lei' se. 
Thi::: rule is of almost uniY('r~al application, and it. mak('s 

no llifferenee that the master did not actually authori7.e or 

('Y(,ll know of his sen-ant's act or neglect, for eH'l1 if he 
-"" ----~-------------------

1 :l13. L. n., 140, 0_ C. 
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di5appl'Oved of it or forbade it, he is equally liable if the 

act be done in the course of the servant's employment. 
(Manley Smith's Law of l\Ia~ter allll Servunt's, anI Edit, 
PI" ::160, &c.) 

The important point to remembel' is, that the act must 
be done in the COUl'Sfl of, 01' within the scope of, the 
employment; beyond that conl'se 01' scope the sel'vant is 
as much a stranger to his mastel' as any thinl per:;on. FOl' 
the act of the servant to be the act of the master, it must 
be done in the execnticn of the authority given by the 
master. (Ibid, p. :n.5.) 

Thus, in a case, Gl·islt Cltandra BallCt/:ii v. Collins, 1 in 
which the defendant. contracted with the plaintiff for the 

hire of certain cargo bo:tts, and while being towed by 
a steamel' which the defendant ucconling to ngreement 
had chartered, the boats sustaineJ damage by reason of 
gross negligence on the part of a l'ervant of the defendant 
whom the defenJant h:tu placeJ in charge, it was held 
that the defendant was I'esponsible to the plaintiff for the 
negligence of his Sel'l'ant. 

In tt case uecille1 by the Domb:ty High Court, The 
Bomba!) TJ'(tmwtt!) C<Jmpan!J v. Khairaj Tejpall,2-in 
which tbe plaintiffs sued the proprietor of a buggy fOl' 
damages sustained by them by reason of the negligence 
of the driver of the buggy who had run against and killed 
one of the plaintiff,' hOI'~es, it was held, 011 certain English 
authorities as well as under Bombay Act VI of 1803, that 
the relation between the proprietor and ddver of the bug­
gy was that of mastor and servant, and, therefore, that the 
proprietor was liable for the JI'i~'er's negligence. 

A nice point of law has ariseu out of the compulsory 
employmont of servants, slich as pilots, and that is how 
far a mastel', who has been forced hy law to employ a 
padicular person as his servant, and thus has baJ all 

'2 H ydo, 79. 9 I. L. R., 7 Bom., 119. 
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power of selection taken away from him, is responsible 
for the 'Hongful acts of the latter. The case of JIohamed 

FllSl(t'V. The P. aml O. Steam .Ll'aL'igation Co.I contains 
the law applicable to such cases. In this case, a steamer 
of the dcfenuant company, while under the charge of 
a pilot, ,,·hose employment was compulsory, ran down 
a nativ9 ve8sel belonging to the plaintiff. The Court 
held, that ,,-here the employment of a pilot was com­
pulsory, and an aeeiuent happened (the pilot being on 
board), through negligence in the management of the 
yessel, the owner::; of the yes scI would not be exempted 
frolll liability in law, unless they could show that the 
negligence was that of the pilot alone. If su~h negli­
gence ,ms partly that of the pilot and partly that of the 

master and crew of the ye~sel, the owners would not be 
Dxell1pted from liability. If it was proYed on the part of 
the owners of the yesscl that the pilot was in fault, and 
there wa~ no sufficient 1)1"oof that the ma~ter or crew ,,-ere 
also in fault in any particular which contributed to the 
acciuent, the owners would haye relieycd themselyes of 
the bUl'!ien of proof which the Jaw had cast on them. 

An inclcpenucnt contractor, howc,-cr, is not to be re- Independent 
.1 I t L • - t t' I 1. I h- Contrnctor< garUe( as ue seI,all a t 1e person Wuo cmp 0YS Ull, " 

:lI1d if a person has to cia a lawflll act, and he employs a 
competent per;:ol1 to do that la\\"flll act ancl damage occurs, 
tbe original {>lllployer is not liahle. In Ullman y. The 
Justices of the Pellce J()j' the TOlC1/. '!t CalcI1Ila,£ it was 
pointed out by Paul, J., that in respect of work impro-
perly (lone and negligently cxpcuted, the contractor would 
be liable and not hi;; {>lllployer. "Bllt if the original 
design be faulty, and canse an obstruction wben cOl11plet-
eu," it was said, " it is ohyious that the obstruction is caused 
by the 1)('1'8011 ,,-ho ordered and authori7,ed the original 
design to he carried into effect." In Ecans y. The 

1 G Hom. 11. C. l~e!,., U8, O. t'. g 8 B. L. H., 26D. 

T, IC 



Injury to fol­
ow-servnnt. 

50 Indian Case-Law on TOI·ts. 

T1'llstees o/tlle P01·t of Bombay and Dile!' DauZat Baha­
dm-,I it is ~aid tbat, "tbe general rule is that when 
one bas contracted witb a competent and fit person, 

exercising an independent employment, to do a piece of 
work, free from tbe control of the employer and accord­
ing to his own methods, he will not be liable for 
the torts of such contractor, his sub-contractors and 
his sen-ants: Steele v. S. E. Railway Company,2 B'I'olm v. 
Accl·ington Spinning and lIIanllfact1ll'ing Company,S jlII.lI'­
?'ay v. CIlI'I'ie,~ Qua1'lnan Y. BU1'Ilell," Laugher y. Pointel,.6 

Daniel v. i.1Ietro)Jolitan Railu:a.IJ Compan.y7 is an authority 
for holding that the employer is not bound to assume and 
provide against the possible negligence of a competent 
contractor. The test in some of the cases is 
whetber the employel' retained the powers of controlling 
the work, and whether he personally interfered: Sadler 

Y. Flenlock,9 Pearhey v. Ron'land;9 Story on Agency, s. 
454." In the case of The Corpomtion of the TOlen of 

C(liclltta v. Andel'son 10 tbe facts of which bave heen alreally 

stated, the Secretary of State for Illliia was on this prin­
ciple held not to be liable to tbe plaintiff. It was said by 
Pigot., J., that he came" within the estahlished rule that 
one wbo employs a contmctor to do what is perfectly legal 
must be presumed to employ the contractor to do this ill 
a perfectly legal way." The Corporation were, however, 
hel(l liable, for they were found to bave heen guilty of a 
statutory hreach of duty. 

A noteworthy exception to the general rule of the 
liability of the master for the tortious acts of his servants, 
is when an injury happens to one sen-ant through the 
negligence or wrongful act of a fellow-servant. Both the 

1 J. L. n., 11 Bom., 329. 
2 16 C. B., 5;'0. 

• 34 L. J., Ex., 208. 
4 L. H. li C. P., 24. 

• G M. and \Y., ·199. 

6 Ii B. and C., 54i. 
7 6 L. n., ::; H. L., ·15. 
824 L. J. Q. B., 138. 
9 13 C. n., 182. 

.0 I. L. R. 10 Calc., 445. 
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servant inJul'ed and the servant doing the injury must, at 
the time the injury was done, have been acting in the 
service of the common master, antI the wrong-doer must 
also be a person of ordinary skill and care, and the gear 
and tackle must be fit and sound. 'lVhen all these circum­
stances concur, the party injured has no remedy against 
his master. This was held in the case of TU1'lle1' v. 
Tlte S. P. and D. Railway CO.,l where the plaintiff's 
husband, a platelayer in the company's service, died 
from injuries received in an accident to a train he 
was travelling in while in the defendants' service, the ac­
cident being occasioned by the negligence of a fellow­
servant or servants of the company. Stuart, C. J., agl'eed 
to the judgment finding the company not liable, wit.h a 
good deal of hesitation; but TU1'ller, J., held, following 
Lord Cranworth, C., in 1'lle Bal,tonsltill Coal Co. v. Reid,2 

and Lord Cairns, C., in JT"ilson v. MerJ'Y,s that, as the 
deceased was at the time of the accident a servant of the 
company and travelling in their sCI'vice, and the accident 
was caused by the negligence of a fellow-servant, the 
company could not be held liable, as there was no failure 
on their part to proyide competcnt workmen and fit tackle 
and machinery. 

The rule as laid down in TVil"on v. Jle1'I'y is that "a 
servant, ,,,hen he engages to serye a master, undertakes, as 
between himself and his master, to run all ordinary risks 
of the ser"ice, including the risk of negligence on the 
part of a fellow-~ermnt when he is acting in the discharge 
of his dnty as servant of him who is the common master 
of both." 

Guardians are not per;;onally liable for torts done by Gllardian of 

minors under their charge-Lachman Das y. Na1'ayal1; 4 minor. 

but guanlians ('an sue for turts done to minors nnder 

I Not reported. 
s ,1 Jur. N. S., lUI. 

• I L. H. H. and Sc. ApI'. Ca., 326. 
4 All. If. C. Rep. lS(i(j, p. g6. 
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their charge on their behalf: l1fadlwslldan and another 

v. Kaimullah Biswas.1 

The liability of the wrong-doer in tort is, as a rule, 
joint and several; but nice questions arise as to whether 
in ere)'!} case of tort the Court is bound to pass a joint 
decree against the "Tong-doers, where there are more 
than one, making eaeh severally liable for the whole 
amount decreed; or whether, under certain circumstances, 
this strict rule may not be varied and damages in propor­
tion and of various amounts be awarded, each wrong­
doer beillg then only held liable to the extent of his share. 

As to the strict rule of. joint and several liability 
in tort, the case of Ganesh Sillgh v. Ram Raja and 

otliel's2 is the leading case. This was a suit for com­
pensation for damage done to property by rioters, 
and their Lordships held, that each and everyone of 
t.he "Tong-doers was equally responsible for the loss 
sustained, ,,"hen he happened to be a part of the common 
assembly and executed a common purpose, and not in 
proportion to his share of the plunder received or of the 

damage done by him. So, in Jlwnki Pan1'1 v. AJltdhya 

Dass which was a suit to recover possession of land 
from the enjoyment of which as a tenant in common 
the plaintiff had been excluded by tbe joint action 
of all the defendants, who had divided tbe property 
between themselves, it was beld by the Calcutta, High 
Court. that the defemlants were all e(lually responsible 
for the damage sustained by the plaintiff, amI that none 
of them could restrict their liability for mesne pro­
fits to that portion only of which they were in posses­
~ion. Similarly, in Shama Sanht1' Clwudllltl'i Y. Sl'inath 
Banarji,'\ in which the plaintiff had bought a house, and 

1 9 W. R, 327. P. C., 3S. 

, 3 B. L. n., P. C., 4! ; 1:J W. R.., • 19 W. R.., 218. 
• 12 W. R., 354. 
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the defendants in collusion with each other had prevented 
him from enjoying the rent, they ,yere all held liable for 
mesne profits. It has further been held that it is imma­
terial how the parties got into wrongful possession; 

Piamn Y. Ahmad Ali ]Otan.1 All parties ill wrongful 

possession, Satya ~Nand Glwsal v. Sal'llp Chandm Das,2 

even though in possession bona fide without knowledge 
of the defect in their title, illagna Chandm Glta/turaj 
v. SarlJtslwl' Chak1'aL'a1'tti,3 BaUnath Prasad v. Badll1l 

Singl, are jointly liable for mesne profits. A mortgagor, 
holding on after foreclosure, Sal'llp Chandm Rai v. J.lohell­
dm Chandra Ral,' an i)a1'ada}' who has taken an ~ja1'a of 
the property pending the litigation, Bid,lja Mr.!i Debi v. 
Ram Lal J.Jismo ilJtermediate holders who have COlll­

bined wrongfully to keep an auction-pUl'chaser out of 
possession, Ram Chandra Sal'ma v. Ram Chandra PCIF 
ami a person ,yho, though not in actual occnpation of the 
land, has leased the land to the actual occnpiers, illadan 
lJJohan Singh v. Ram flas Clwkmt'artti9 have all been 
held jointly liable for Illesne proHts. 

But in a certain class of' cases the strict rule of joint Vu:btion of 
strICt rulo. 

and seycral liability in tort has been varied. These were 
cases whcre the wrongful act ,ms more legally than posi-
tively '\Tongful. I mean caO'es of a vona jide possession 
of land lImIer an imperfect title, where the legal owner 
having recovered possession seeks mesne profits, :lnd 
the property has passed through more than one pair of 
h:lnd:". Thus, in Pa::al 11[alwl/led llIandal and anotlw}' v. 
Raj Kumar DelJi,9 The ..LYltwab ..LYu.::im (~t' Bengal Y. Raj 
Kit 1Jl(t1' ])ebi,IO 17te Collectll1' at' BO[I/'a Y. Shama Sltanka1' 

, 4 W. n., Mi,c., i. 
9 1-1 W. ll., 7G. 
o S W. 1:', 4i'H. 
4 10 W. R, 486. 

• 2~ W. H., 5;]9. 

• 17 w. n., 148. 
, 23 W. R, ~2(j. 

• 6 C. L. Ro, :lSi. 
p 6 W. R., 113. 
,0 G W. R, 113. 
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JVozllmdar and others,' the High Court of Calcutta, in 
awarding mesne profits against the defendants, who were 
legally trespassers, ordered them to be assesse(l rateably 
according to the amounts each defendant bad realized 

while his legally wrongful possession had lasted. Again, 
in 1(rislma 11Ioltan Balsal.. v. 1(1111)0 Biltart Baisak,2 

which was a suit for mesne profits against a number 
of defendants who had been in possession of distinct 
portions of a newly formed ellll?', and who had been 
proved to have had no title thereto, it was said :-" It is 
contended that the COlll't below was wrong in making 
the defendants in the present case severally liable in 
damages for the lands held oy them. It is urged that 
all the defendants should be made by the decree jointly 
liable for the whole damages, and that they should be left 
to assess their respective shares of these damages amongst 
themselves. It appears to us that this contention is not 
one which can be supported. It is no doubt true that in 
the common law courts in England, the jury were ooligcd, 
in cases of tort to assess damages jointly against all tbe 
defendants, and that where they united in the answering 

pleas and in the issues, if the damages, under the old 
practice, were assessed severally instead of jointly, the 
judgment would have been reversed. Even in England, 
however, there are not wauting indications that that prac­
tice either has come or will shortly come to an end. In 
the third edition of his work on damages, lUr. Mayne 
says :-' Now that actions may be brought against aU 
defendants against whom the right to relief is alleged to 
exist whether jointly, severally, or ill the alternative, and 
judgment given against such one 01' more of them as may 
be found liable according to their respective liability, it is 
possible that juries will be allowed to distinguish between 
defendants in according damages for a joint unlawful act.' 

, 6 W. R., 2.30. ~ 9 C. L. R., 1. 
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'Whatever may be the future practice III the courts in 
England, there can be no doubt that the courts in this 
country are in no way fettered n,s the old courts of common 
bw were by any rule similar to that above noticed, n,nd 

we think that it is quite open to courts in Indin, in a suit 
of thi;; kind to n,pportion the damn,ges in respect of de­
fendants severally. In the present case, the land for which 
mesne profits are claimed was a chul'; and our experience 
of the litigation of this country Leaches us tbn,t it is quite 
possible for persons to take possession of r:lwl' lantls with­
out being 'Hong-doers in the popular sense of this term, 
n,lthough they mn,y be wrong-doers by intendment of In,w. 
'When newly formed cltlll' lamls are taken possession of by 
neighbouring owners, it constn,ntly hn,ppens that these 

owners lJona fide believe the portions which they have 
occupied belong of right to their respectiye estates. 
A ca;;e has been rccently before us in which, until a care­
ful measurement anu demarcation had been macle, it was 
impossihle Lo ascertain which of the neighbouring owners 
were entitled to the newly formed lands and in what por­
tions. 'Ve think t!mt in such a case the rl'ason for treating 
as joint tort-feasors all persons who have occupied por­
tions of lands ultimately found to Lelong to neighbouring 
estates, and for applying tbe rnle of contribution or 
apportionment hetween joint tort-feasor:>, is wanting, and 
that it is fair and equitable that tbe defendant." ShOll III be 
seyemlly made liable for ll\e~ne proht-,s in re;;pect of tbe 
parcel~ occnpie(l by tbem respectiyely." 

To constitute a ioint liability, tbe acts compbined of '1'0 constitute a 
• . ' v . joint liability 

lllust be ]Olllt, not separate; for, If separate, separate act; complain. 
. ' t .. t b lIt 'rh . cd <)f must be 

actlOn~, and no <t ,lom one, lllllst e )l'Ollg 1 • llS, III juint. 

J.Yiimadhu.lJ JI"/c'hm:ji y. Dn!.--hil'am j{ottah and othel'S,l 

Pontirex, .L, beld, that an action fol' slalt(lrl" could 

not be IJrollght jointly against several defendants. In 
------ -~------ .----. 

1 lC, I), L. R., ltiL o. C. 
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UZi1'ltnnissa v. llIaltammed I-lu.min and otltel'S,l it ,vas 

ruled by Ph ear, .J., that this could only be done if it were 
alleged that the action wits based on the special damage 

arising from the slanderous woI'<15, such special damage 
being the conjoined act of the defendants. 

Plaintiff may 'Th I' . ff' . . tIll elect which e P amb may, III :tn actIOn on ort, ma;:e any 01' a 
~~-f;~~~e~e of the wrong-doers defendants, and torts being in theil' 
against. nature several, some defendants may be dismissed the 

suit, and others cast (Pollock on Torts, 2nd Edit., 178), 
though there is a dictuJn of Jackson, J., to the eontrary 
in S(~t.lja .LYand Gltosd v. Sm'up Chandl'a Das.2 III 
Nilkant Sarma and others v. SllllsTtila Delli and others,S 

which was an action against several defendants f01' 
having jointly misappropriated property, it wail held, 
that anyone defendant was not bonnd to entrust his 
defence to the counsel for the others, but that each defen­
dant had a right to a separate defence, and was entitled to 
separate costs, if successful. But, if a plaintiff elect to 
sue only one of several joint tort-feasor;;, he cannot after­

wards bring a suit against the rest. This was held in 
](in[1 v. IJow'e,~ and subsequently in Bl'illslIlead v. Ilm'-
1'isOIl,5 where it was laid down as a rule, not of procedure 
only, but of principle, that a judgment obtained against 
one or more of several joint contracto('s or joint tort­
feasors operated as a bar to fL second suit against any of 
the other;;: IIemendl'o I(umal' Mallilc v. R,~jendl'olal and 
others." This was a suit on a. joint contract, not on a 
joint tort, but the remarks of Garth, C. J., ar~ valuable 
as regards torts as well. 

Where the plaintiff has sued sevel'lll defendants jointly, 
and. it appears that a separate aetion should have been 
maintained against each defendant, the plaintiff lllay be 

• 1;, R r •. R., lu6 (fuot-note). 
9 1-1 W. R., 76_ 

• (; W. Ro, 32·1. 

413 M. and W_, 494.505; 
S L_ R., 7 C_ P., M7_ 
• 1. L. R, 3 Calc., 353, 363. 
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put to his choice as to which one defendant he will pro­
ceed against in the suit before the Court. This was done 
in the case of lYilmadlwb Mukha1:ji v. Dul;imm ](ottah 

and others, l before quoted; al1lI the plaintiff elected to 
proceed against the third defendant. 

There is a very interestina- que~tion connected witb Contribution 
'" between join t 

the subject of joint "Tong-doers or joint tort-feasors, as wrong-doers. 

they are called, and that is, whether, if one joint \Hong-
doer pays the compensation awarded against himself and 
the other joint wrong-doers, he i:; entitled to recover their 
proportionate shares from the others by an action for 
contribution . 

The general rule is that be is not, as \n~S decided 
in J]aJ'/wth v. fla/'i Singh and others,2 where it \yus 

held, that whcre one of :;evcraI joint wrong-doers 
li!plidates the whole amount of tbe damages awarded 
in sati5faction of a wrong committed by them all, he is 
not entitled to contribution from the rest. See also 
S<tppana Chad Y. Chaklw1'a Patlan." But stated thus 
the rule i;; too broad, and should be confined to those 
cases (of course the large majority) ,vhere the joint 
wrong-doers knew, or must be pre:;umed to have known, 
they \yere doing an unlawful act. The law on this 
point has been yery carefully laid clown in H(~ti Si I'd a I' 

and others .Y. Sajn Pamma!!il} in which the judg­
ment of the Full Ben()h of the Court in Sripati Rai Y. 

Lohal'aln Rai5 on a reference by the .J udge of the Small 
Oaust) Court at Krisllllagur was folIowecl, and more re­
cently in SUplit Sill!7/t v. ]I/u·it Tewal'i and others." The 
case of Hati Sil'da?' and ot/te/'s Y. Sajll Pa1'al/1an il,;~ wa;; 
as follows :-1'he plaintiff and defendants had jointly 

I 15 B. L. R , 161, O. C. • 7 W. R., 384; B. L. It., Sup. 
• All. H. U. Hel'" 1872, p. llG. YoL,687. 
a 1 Mad., 411. S I. L. n., 5 Calc., 720 ; 6 C. L • 
• II 13. L. Ro, 3·15, A. C.; 20 \r. IL,6:!. 

R. , 2:35. 
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opposed allLI prevented t,he amin of a zamindar from mea­
suring certain lands; the zamindal', thereupon, brought 
a suit against them to have his right to meilsure declared, 
and obtained a joint decree with costs. In execution of 
the decree the property of the plaintiff was attached, and 
he solely paid the whole amount due for costs. In a suit 
by tb.e plaintiff against the others for contribution, it was 
held, that the suit would lie, following the principles laid 
down in S)'ipati Rai v. LoTtal'am Rq,i.1 In that latter 
case, Peacock, C. J., said: "All that we can say is, that 
the plaintiff is not necessarily precluded from recovering 
contribution merely because the damages for which the 
decree was given were caused by a wrong in the legal 
sense of the word. The Judge, in such a case, should 
enquire as to the parts the defendants took in the trespass, 
and the benefits, if any, they respectively derived, and 
ednce the proportion of the damages they should pay; 
but if all were joiutly concerned in committing an act 
they knew to be illegal, the plaintiff is not entitled to 
contribution." He quoted JlleJ'I'!}weatlte1' v . .1Vi.ran,2 where 
it was held, that no action for contribution was maintain­
able by one wrong-doer against another, though one satis­
fies the whole damages. But there Lord Kenyon laid 
down, as a general principle, that the decision would not 
affect cases of illliemnity, in which one person may employ 
another to do an act not unlawful in itself. Peacock, 
U. J., also stated, that the true principle was laid down in 
.ildamson v. Jerl'is,3 where Best, U. J., said, that" the 
rule was confined to cases where the person seeking 
redress must be presumed to have known he was doing 
an unlawful act." In SU}Jllt Sing v. Iml'it TewaJ'1 and 

others,' the Court, following S)'ipati Rai v. Lolwmln Rai,6 

I 7 W. R., 384; B. L. Ro, Sup. 
Vol.,687. 

2 8 Term TIep., 1 SQ. 

8 4 Bligh., 72. 

4 1. L. R.., ::; Calc., 720. 
5 7 \Y. R., 384. 
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held, that tbe question to be determined was, wbetber all 
the defellllauts in the former suit were wrong-doers in 
the sense that they knew or ougbt to bave known that 
they were uoing an illegal or wrongful act. If tbat was 

the case, no suit for contribution would lie; but if they 
had acted unuer a llOna fide claim of right, and had reason 
to suppose that they had a right to uo what they had 
done, then they might have a right of contribution inte?' 

se; and in sllch case the Court should enquire what share 
they each took in the transaction, because, aceoruiug to 
circuIllstances, one or more of them might be excused 
altogether or in part from cont,ributing, as, for instance, 

one of them might have acted as a servant and by com­
mand of the others, or the others might have been the only 
persons benefited by the wrongful act, in which case 
those who were benefited, or who ordered the servant to 
do the act would not be entitled to contribution, but those 
not benefited or the servant might be. 

This principle was followed in a recent case in the 
Allahabad Higb Court; ](?·islma Rctln v. Rctkmini Sell'ak 
Singh ancl otlte7·s. 1 The facts of this case were that the 
l'laintift' had sold certain property in execution of a 
decree he had obtail';ed against the defendants. Subse­
quently, the sale ,vus set aside in a regular suit brought 
hy one Hingu Lal against him alHI the defenuants Ihk­
mini Sewak Singh and others. The plaintiff, however, 
had to pay all the costs of that suit, UPOIl which he sued 
hi~ co-uefendants for contribution. They pleaded that 
us Krisbna H.am and they hall been joint tort-feasors in 
respect of the matters out of ,,-liich the suit of Hingu 

Lal, in whicb the costs were recovered, arose, he could 
not require contt-ibution from them. The Court, how­

ever, f'aid that there was no evidence to show that the 

plaintiff III attaching and advertising the property for 
_ ._._-----_._- - --

1 I. L. R., 9 All., 22 
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sale in execution of his uecree knew he was doing an 
illegal act,-inJeeJ, the infet'ences were all the other 
way. Consequently, he was in their opinion fully en­
titleJ in law to maintain the present suit, and to recovel' 
the proportionate amount of the costs which he haJ had 
to pay for them. 

But in a case in the l\'Iadras High Conrt, JlIw!ja v. ](a­
dU,lJoclten, t where a decree for costs against two defend­
ants was executocl against one of them, who had set up a 
false defence in the snit in collusion with tho other, and 
the former brought a suit to recover one moiety of the 
amount paid by him from the latter, it was helJ that the 
suit would not lie. In this case the dcfenJants must 
have known that, in setting up a false defence, they 
were doing an unlawful act. In another casC', B'/'ajend'/'o 

Knmal' Rai v. Rash Bihari Rai2 which was a suit for 
damages for breach of a covenant not to open a ferry at It 
particular place, and in which a decree obtained against 
all of the defendants was executed against one of them 
only, it was held that the latter was entitled to contribu­
tion, as the defendants were not joint tort-feasors but 
were only gui lty of a breach of contract. 

No nlergcr of It has been sometimes said that accordin" to English trespass in n 
felonyinlndia.law, where an actionable wrong amounts to felony, the 

civil remedy is postponed until the criminal law has been 
put in force, and this is called" the merger of a trespass 
in a felony." Much donbt has recently been thrown on 
the correctness of this rule, ami in rVells v. Ab'l'altams,3 

it was held that the omission to prosecute conlJ not form 
the subject of a plea in bar of the action. In England, 
therefore, there is no means of enforcing the rule, if it 
exists (Addison on Tort. 5th Edit., p. 65). It is, how­
ever, (Illite clear that in India no such rule prevails. In 

ILL. R, 7 l\latl., 89. • I. L. R , 13 Calc., 300. 
a L. R, 7 Q. B., 55J. 
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India, a person can sne for damages for a wrongful 
:nct, even though it amounts to an offence, without 
in the first instance instituting criminal proceedings 

against the offender: Rupa Bell'Cl v. Ram I(zll1lal' San­

d.l)al,l Adram v. IIal'ballabh,2 Shama Chamn Basil v. 

BllOla Kath Datta,S S}'inatlt llIuldzal:ji v. I(amal I(al'lno­

X'a1',~ Clwitamw Paramanilc v. Zamil'lIdin,5 Vil'anna v. 

lYaga,IJ,lJah,6 Alii/Ill J(adll' v. llIahamad J.1Ie1'a,7 and Adam­

.son v. Al'wnugan.8 

Before concludinO" this cbapter the effect of the death Effect of death 
• . 0 • .• of injured per-

of the person lIlJured 1Il respcct of actions III tort may ~on on action 

be noticed. By Act XII of 1855, \\'hich is an Act to In tort. 

enable executors, administrators and representatives to 

~ne and be sued for certain \\Tongs, it is provitled that 
an action may be maintained by the exccutors, adminis-
trators or representatives of a deceased person for any 
wrong committed in the lifetime of such person, which 
lias occasioned pecuniary loss to his estate, provided that 
the "Tong be such as the deceased person might himself 
have brought an action in respect of, had he Leen alive, 
and that the wrong was committed within a year Lefore 
his death. Conversely, it is enacted that an action may 
he maintained against the executor:::, administrators, heirs 
or representatives of a deceased person for any \Hong 
committed by him in his lifetime, for which he \,"ould 
have been subject to an action, provided that such wrong 
sh::>.11 have been committed within one year before his 
death. Under this Act the Calcutta High Court has held 

in an old case, Gokul Cl/al/(l)·(~ v. Baril, Begam,n that a 

suit will lie agaiu:::t the representatives of a deceased 

J !\Im·sh., 2·18; 2 IIa)" 13, 

9 2 N. W., GS, 
a 6 W. R., <C. n., 9. 
4 16 W. R., 83. 

• IS W. R., 27. 
6 I. L. R., 3 ~Iad., U. 
, 1. L. 11., 4 IlIad., 410. 

B 1. L. 11., 9 ~lad., 463. 

• Mnr., 344. 
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person for damages for an act of defamation committed 
by him within one year of his death. This case is notice­
able, as in it it is pointed out that while under Act XII 
of 1855 the representatives of a deceased person can only 

bring an action for such a wrong as has occasioned pecu­
niary loss to the estate, yet they may be sued for any 
wrong committed by the deceased, whether it has occa­
sioneu pecuniary loss or not, the intention being, it was 
said, not to limit actions against personal representives to 
such wrongs as occasioned loss to the estate, but to 
permit of their being brought for all kinds of wrongs 
which might become the subject of a civil action. Th~s 

ruling as regards an action for defamation is not good law 
now, for by section 2G8 of Act X of 18G5 and section 80 

of Act V of 1881, all demands alllI rights to prosecute or 
defend actions or proceedings existing in favor of or 
against a person at the time of his decease surviye to or 
against his executors or administrators except causes of 
action for defamation, assault as defined ill the Penal 
Code, or other personal injuries not causing the death of 

the party, and except also cases where aftsr the death of 
the party the relief could not be enjoyed, or granting it 
would be nugatory. The Bombay High Uourt has held 
ill a recent case, IIal'idas Ramdas v. Hamdas ilIatllllra­

das,r that the provisions of Act XIl of 1855 do not apply 
to a suit for damages for wrongflll arrest and malicious 
prosecution, which suit was institutell by the perSOll 
injured himself before his death. Such it suit, it was 
pointed out., is a per50nal action, and is governell by the 
rule of common law that a personal action does not 
survive the death either of the person who did, ot' of the 
person who sustained, the injury, unless there be statutory 
provision to the contrary, or the estate is affected by the 

1 r. L. R., 13 Bom., 677. 
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tort. T!::lere is a furtber Act (XIII of 1855) which 
enables the families of a deceased person to sue for 
compensation for an actionable wrong which bas caused 
the death of' that person. The provisions of this Act are 

described in Chapter VII. 



Definition, of 
immoveable 
property. 

CH Al'TER II. 

OF TORTS AFFECTING DIlVlOVEABLI<} PROPERTY. 

Definitions of immoveable l 'roperty-Cases-Torts affecting immoveablo 

property-'Vasto-Cases-Dcstrnc:tivo r.rrcspas.s - Physicfll injury to im· 
movcaLlo property by act Llone outside property injnred-Ru!c bid down 

in R!Jla ncls y. l?lr:lcllel'-Ci"Lsc~-N ui;';.1.nccs -Cascs- Disturbance or :usurp::\.· 

tion of rigbt-Trcspas'3-Dcfcnccs in actions for P08:o;o.::;;:;.ion of immoyca.ble 

property-PIca of adverse pos::ics:.:ion-Cascs-Posscssion-Cascs-1\lodes 

of possession-Cases-Legal prcsnmptions in snits for possession-Ca~·;cs 

-l'ossesRion goes with title-Cascs-\Vastc, jungle and diluviatcd lancl­

Ca~cs-Chur land-Casc.:;-Posscssion of a portion may he presumed to 

cxtcllcl over whole of :mhjlJct·mn.tter of sllit-Cases-Po::;:;ession may be 

presu med to hn.\"e existed during antecedent period-- C;'lse-Cn.n plaintiff 
Hwceed on proof of possession nnd di:-:po~se :-;;.;io ll without proof of title­

Cases-Symbolical pos~e:-;s:ion -Cas;e~-Confirmation of pos:,c::::sion-Cnses 

-Di~continuance of po.-.;sc.<;;.;;;iOll.1.nd di:-:po:-isession-Cascs-Advcr::;c posscs­

:-;ion-Ca~cs-AdYcrse posses~ion by it co-sha.rer-Casc5-PoS5c~sion of 

tcnant not adycrse t.o bn(llord-Cases-Posse~~ion of mortgaged property 

when adverse-Cascs-Adver::.:c possession m:ly be pleaded in a.ddition to 

other title-Cases-~li,-,;(:el1ancon.s rulings as to trc.s.pass-Tl'e:-::pas.5 of 
hllilclin .~ on another' . .; lanel-GEes-Hight to remore trces planted on 

anot.her's land-Casc'3-Trcspa~:-; by co-sharers-Cases-" i llO mny sue to 

eject n.. trc:-:passcr-Cascs-Tre."pass nftot' decree-Cascs-.:\lesnc profits 

include intcrc:it -C:l:,,=cs- \Vhen mesne profit ::; ma.y be awal'(lcd-Cases­
Principle 011 which to be a55c~scd-C.lscs-Declllctions""'fol' cullection 
charges and Government rc,-cnuc-Cnscs. 

!1nlO\"EAllLFl property is define(llll the General Clauses 
Act (I of 18Gti) as including land, benefits arising ont of 
land, and things attached to the earth, or permanently 
fastened to anything attached to the earth. In the Suc­
cession Act (X of 186::» the term is said to include land, 
incorporeal tenements, and things attached to the earth, 
or permanently fastened to anything which is attached 
to the earth. In the Hcgistration Act (III of 1877) it 
is defined as including land, buildings, hereclitary allow­
ances, rights to ways, lights, ferries, fisheries, or any other 
benefit to arise out of lancl, and things attached to the 
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earth or permanently fastened to anything which is at­
tached to the carth, but not standing timber, growing 
crops or gl·ass. By sec. 3 of the Transfer of Property 
Act (IV of 1882), too, standing timber, growing crops 
and grass are excluded from the category of immoveable 
property. Huts hare be('n held not to be immoveable 
property within the moaning of both the Provincial and 
the Presidency Small Canse Court Ads of Bengal­
(Acts XI o~ 1865 aiHI IX of 1850) : lYatlm .Miah v. 
Nand Rcmi,l Kali Pmsad Sin.flh Y. ] {,dash Chand.2 

Standing timber and gro\ying crops are immoveable 
property: Gopal Chandra Bi.~l(·(Cs Y. Ramjan Sh'dar,s 

T(~t(7,il .. Ilmwrl Y. Beni JJwllwli J/,dJl(o:ji, Pandalt (}lLllzi 

v . .Tenuddi5, .Tal/l·ani Bif,i Y. (}ane.<7ti,6 Umerl Ram v. 
DOlilat Ram;7 but growing crops arc of course not 
immoveable property according to the Hegi;;tration and 
l'ransfer of Property Act~, ]{,cll.·u Pm.<ruZ y. Chandan 
Singh.s A lease-hold is imllloveable property, Ullman 
Y. The Justices of the Peace of CdC!llla;9 so is a printte 
right of fishery, JJaban J[ayacllCt Y. .i.ll.l,rrn Sl'(t(~llclta, l() 
Blwndal Panda y. Pandol Pas PaUL,!' and also a 
right of ferry: J(rislma Y. Aki!1l1!clll. 12 A ::mit for 
{,alate (rent in kind) or Cl.ylt (trillUtt,) is a claim in respect 
of a right bclonging to ant! forming the emolulllcnts of, 
all hereditary office amongst Hindus, and, therefore, one 
in respect of immoveable property: AJll'wlit v. ;'Yagia.13 

The doors and window-shutters of a house are immoveable 
property: Pint Baipa1'i v. ROIl'IO JIa~t((l'ash,u (Jlleen-

, 8 B. L. n., 50S; 17 W. R , 30B. 

• 10 B. L. IL, 448; 20 W. R , S. 
3 5 B. L. R, 1~4 ; ]3 W. It., 275. 

• 24 \Y. R., 394. 

• 1. L. n., 4 (,ale., tiUj ; 2C'.L.n., 
W6. 

6 I. I •. R., 3 All., -135. 

1 I. L. H., ;; All., 56!. 

'1', Ie 

• I. L. I:. , ]0 ,\11. . 20. 
07 n. L. 1:. , AI'. (j0. 

,0 1. L. U., :l B(llll., 19. 
Jl 1. L. 1:' , l:!:lh lU. , 221. 
:21. L. I:., ];) ~I:ll\., fi~. 

13 I. L. n., 6 BUill .• ;'12. 

.. 1. L. IL, 11 Calc., 16·J. 
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Emp?'ess v. ll!?'ahim.l A tree standin~ on land is im­
moveable property' SaHamln llIlllsllet ilIltadik v. Vish-

1'am.z It was held in Nasi?' IOwn v. I(aramat 10UI7l,3 
where the question was whether fruit upon trees was 

moveable or immoveable property within the meaning of 
sec. 6 of Act XI of 186.'5 that the interpretation clause of 
the Registration Act of 1877 supplied a definition of what 
was moveable and immoveable propcrty, which might JJe 
accepted as a ~uide. In jllalw1'alla Fatesrm,r(ji Ja .H·anl­

sa?l[(ji Y. Desai Kallirl7lr(t.7JaJi 1Jlllcalliatia!/i~ the principle 
was approved which prevailed in I(l'islmaU/wt v. R-apauhat 5 

and in Ball'ant?'Cw v. PllI'SllOiall! Sidh e.~ flt·((}',6 viz.:-t.hat as 
the term immoveable property is not defined in thc Act 
(XIV of 18;39) it must, when the question concerns the 
rights of Hindus, be taken to include whatever the Hindu 
law classes as immoveable although not so in the ordinary 
acceptation of that wonl. 

Torts affecting Torts affecting immoveable property arise either by 
imm oveable 
property. actual physical damage to the property, or by interference 

with, or impairing of, the enjoyment of it ; or by distur­
bance or usnrpation of the right to hold or possess it, 

whether such right be present or in expectation. 
Actual phpical damage may be eausell by acts either 

of commission or omission, and thesc may be done either 
on the property itself or from outside it ; hut in either 
case with actual physical damage to the propcrt.y. 'When 
these acts of commission or omission are done by tenant" 
or holders of the property for life or a term, they are 

Waste technically known as 'waste,' which Blackstone defines 
as "a spoil or destruction of houses, gardens, trees, or 
other corporeal hereditaments, to the disinherison of him 
that hath the rcmainder or reversion. It is either volun-

, r. L. Il., 13 Mad. , (i1S. 
2 19 Born., 207. 

8 r. L. R., 3 All., 1GS. 

• 10 Bom. H. C. Hep., 281. 
6 6 Bom. I-L C. TIep., B7 A. C., 7. 
e 9 Bom. H . C. Hep., 99. 
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tary, which is a crime of commission as by pulling down 
a house; 01' it is permissive, which is a matter of omis­
sion only, as by suffering it to full for want of necessary 

reparations. WhateveL' does a lasting damage to the 
freehold or inheritance is waste." All tenants would be 
liable, as well as all holders for life or a term, for volun­
tary or commissive waste; but a tenant-at-will, or from 
year to year, would not be liable for permissive waste 
(Addison on Torts, 5th Edit., pp. 381, ~S·c.). Actions 
for waste most frequently come before the Indian Courts, 
where a widow, who -is tenant for life of her deceased 
husband's property, alienates to the injury of the rever­

sioners; and where there is more properly a disturbance 
of the right to posscssion in expectation, amI not actual 
physical damage to the property. In Gol)ind illani 
Dasi v. ::illam Lal Baisaklt' it was held, that the rever­
sioner can, during the widow's lifetime, sne to obtain 
a uec1aration that the conwyance is not binding beyond 
the lifetime of the widuw, and also to prevent waste. 
This was also held, 01' the reversioner's right to bring 
such a suit was admitted in Rai Clw1'an Pal v. Pian' 
ll[ani Dasi,2 Clwlla1' J.Yal'ain v. CllW KlIIl1C(tl'i,3 Jlalllt-
1'ar,i Y. lYanda Lal Jli.~/'a,~ Radlta l1Joltan Dltar v. 

Ram Dlls De,S Grose Y. AOI1·ito ilIai Dasi,6 8/tama 
Swuial'i Cltalldlwmui v . .ft.t1HllIllt Chawl 1t1l1'ltni, 7 Clwttu 
Misl'tt Y. Jemah JliSl'tt,8 Ad; /Jeo Sill~h v. Dzt1. .. ha1'am 

Silly/t,9 Raglwpati v. Til'Ulllalai,IO allli Slteol,al'at I(uari 

v. BlzaglL'ali P 'l'ctsad,u 

, W. R (F. P.), 165 ; B. L. l~., 

Sup. Vol., 4.e. 
• ~:Iar5d., 622. 
• 8 W. H., 2i3. 
4 1 B. L. It. A. C., 27; 10 \Y. 

R,73. 
• 3 B. L. H., A.C., 3t)j; 2·1 w.n 

86, note. 

• 4 B. L. R., O. C., 1 ; 12 W. n., 
O. C., 13. 

, :2·1 W. n., 86. 

• 1. L. n., {j ('aJr., 1\18; G C. L. 

It, [J.s~ . 

• I. L. 11., GAll ., :'3:2. 
,0 I. L. R., Jii ~Iatl., 4:22. 

H 1. L. It., 17 All.. ;;:23. 
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In Hari Das Datta v . .ilPll1'lW Dasi and ctnother1 it 
was held, that a Court of Equity will not interfere, unless 
it is shown that there is danger from the mode in which 
the tenant-for-life in possession is dealing with the 
property. The mere fact of the tenant-for-life keeping in 
hand for about three months part of the C01'1)llS for the 
alleged purpose of an illegal iuvestment, does uot amount 
to waste, nor is in derogation of those entitled ill rever­
sion. Some act of waste threatening the C01'}JltS of the 
property must he provecl: Budhan Y. Fazl1l1' Ralwlan.2 

Again, in Lal Sanda?' flits v. 1fa1·i J(1·isll1la ])as,~ it was 
helcl, that where a Hindu widow, entitled to a life-estate, 
only grantecl u patni of the lands, this did not work a for­
feiture C'ntitling the reversioners to enter, and that they 
were not entitled to have the patni set uside. Also that, 
to jnstify divesting a Hindu widow of her possession on 
the ground of ,,-aste, there must be cleur evidence of 
acts on her part tending to injure the reversioners. A 
conveyance by a Hinclu widow for other thull uIlow­
able causes of property which has descended to her from 
her husband is not an act of waste destrovinrr her rirrht 

.J o · 0' 

and ycsting the property in the reversioners, but is 
binding only during the widow's lifetime: Uvbind Jlani 
DJ,si v. Sham Lal Baisakh,~ .1Yobin Chandm CTwh'a­
('((1,tti Y. IS8al' Clwndm Clwkl'aTI(t/·tti,5 J(amilcha P1'asad 

R.li v. Ja.1adamba,6 AntaJi v. Dattaji.7 In Raja ilfodlm 
Sudan Sill[!h v. Rooke,S it was helcl that a patni 
kase granted without Ipgal npcessity by u Hindu widow 
in possession of her husbund's estate as heiress is void­
able, the reversionary heir huying the right to treut 
it as valid. An attC'mpt at the false adoption of a 

I 6 :IT nn., 1. A., .{:3J. 
'!l W. lc., ;lfj~. 

3 Marsh., ll ;l; 1 Ind . . TuI'., O. f'. 
:U; 1 Hny, 3:19. 

4 W. H. (1-' . H.), 18fi: D. L . \.:, 

:-iUf'. Yol., 48. 
5 fl \V. n., f,05. 

• ,-, B. L. H., [)08. 

T 19 Bom., ;'G. 
• L. H. , ~! I. A., 1M. 
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80n is not an act of waste: J(wlIal JJani Dasi v. Alhad 
]lalli Dosi.1 

There bns been some eonflid of decision as to a HinJu 
widow's right to alienate accumulations from the income 
of her husband's estate. In some cases it has been !'aid 
that she has no right to Jo so: GI'ose v. Al1t1'ito illai 
Dasi,z Blwlanath Tltalwl' v. Blwgobati Dai,s B1Lagor,at i 
Dai Y. Blwlanatlt Tltal.!tl'.~ In the majority of ca5es, 
however, it has been that she has: Sit/jomani Dasi v. 
Dinobandltu llIallik,5 Cltandraboli Debi Y. BI'OI1.'1,6 

Padmamani Dasi Y. DU'arl'anatlt Biswas,7 Gl'islt Cltand1'a 

Rai Y. Broughton. s In the recent case of So~vdamillee 
Dossee v. Tlte rldministmlol'-Genel'al of Ben!fal,9 it was 
held that a HinJu widow who receivell from the executor 
of her husbaull's will a fund r!lpresenting the accumu­
lated income of his estate for eight years after his lleath 
was entitleJ to the same a~ her absolute property anJ full 
power to alienate it. 

Other cases of actual physical injun' to property Jone Dostructive 
0/ trespass. 

by stranger~ to the property itself are known as destruc-
tive tt'espass, as when the defendants either maliciollsly 
or from gl'OSS negligence allowed their eattle to trespass 
on the phntifi"s lam! and to destroy the indigo plants 
thereou: Sl'ilutl'i Rai Y. l1ills,lO and there Illay be destruc-
tive trespass by one co-sharer on the joint property; Gopi 
1(ishen Gosa.lJan v. Ilem CTtandl'lt Gl/sauan: 11 or by a cor­
poration, COlpnmtiolL of CaZcutltt v. Jailu Lall JIullicl •. 12 

Actnal physical injury i~ often done to immoveable Physic~1 inju-
. • ry to lIUruo\'e-

Property by an act tIone on or With the wrong-Joenl pro- "blo property 
by act done 
outside the 

, 1 W. n., 2fi6 . 

• 4. B. L. n., O. C., 1 ; l:l W. R, 
O. C., 13. 

• 7 13. L. R., !J3 : 15 W. It, 1i3. 
4 L. n., 2 I. A., ~56 ; :l4 W. R , 

168. 
, 9 Moo. I. A., 123. 

e 9 W. Ro, 5S·1. 
1 25 W. H., 335. 

a 1. L. R., 1* Calc., t'til. 

• L. g .. ~O I. A.o 1~. 
10 ~ W. R, 15li. 
" 13 W. R., 3:l2. 
l' I. L. R.o 11 Ca.!c., 5~S. 

l'roporty in­
Jured. 
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perty outside the property injured. The strict maxim of 
law applicahle to the enjoyment of all property is sic utere 

tuo ut alienwn n()n laedas, allll, according to this, whoever 

does any act, whether negligently or not, on or with his 
-own property, whereby damage is done to the property of 
another, is held responsible for it. This matter '\'as fnlly 
discussed in The illadras Baiin'ay Company v. '[lte Za­
mindw' of Cal'vetinagal'am.l The plaintiff in this case 
had sued the defendant without averring negligence, 
because a reservoir, which was the property of the latter 
had burst, and the floou caused by its bUl'sting had de­
stroyed the permanent way in places and done other 
damage. The plaintiff took his stand on the maxim sic 

ut e1'e tao ut alienwn non lal!llas and on the ease of R!Jlands 

v. Fletclier,2 where Lord Cairns had discussed the ques­
tion, and said :-" If a person brings or accumulates on 
his land anything, which, if it should escape, may cause 
damage to his neighhoUl', he does so at his own peril. If 
it does escape and cause damage, he is responsible, however 
careful he may have been, and whatever precautions he 
may have taken to prevent the damage. And this is good 
sense, for, if a person in managing his own affairs, eanses, 

however innocently, damage to another, it is obviously 
only just that he should be the party to suffer. He is 
bound sic uti SI.lO ut alienwn non laedat. " While admit­
ting the force of all that was said in Rljlands v. Fletchel'8 
and the high authority of the ease, their Lordships of the 
Privy Oouncil held, that the defendant ill the case before 
them possessed, as regards this reservoir, poweril analogous 
to statutory powers and could not, therefore, be held liable 
unless negligence were averred and prOyell. It would 

appear, too, that the doctrine laid down in R!JlalUls v. 

, 1-1 B. L. R., 20D P. c.; L. R., 1 
I. A., 264 ; 22 W. R., 2i9. 

• L. R.. 3 H. L., 330. 
B L. R. , 3 H. L. , 330. 
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Fletc/te1'l'will be varied, if the damage was due to an act 
caused by l'is majol', or "the act of God." This was laid , 
down in Ram LaZ Singlt and otliel's v. LiZ Dltal'i "lIultton,2 

in which it was held, that where a defendant showed a 

prescriptive right to maintain a 'bund,' and used all 

reasonable and proper precautions for its safety, he could 
not be made liable for damage caused by the escape or 
overflow of the water OIl to the land of others, and the 
consequent injury of the crops thereon, if the escape or 
overflow be caused by the act of God, or vis m ajo 1'. 

Ainslie, J" stated, that The llfad/'as Raillca!J Co. v. Tlte 

Zamindal' of Ca1'l'etinagal'am3 was the converse of the 
present case, but the principle was the same: He also 
referred to .1Yiclw{s v. lr[a1's{and,~ a more recent case 

than R!JZands v. Fletcher/' where an ornamental piece of 
water in defendant's lands burst its banks and inundated 
plaintiff's lands on the OCCULTing of an unusually heavy 
storm. This disaster was held due to ris 11l(~jOI'; and 
the defendant, haying been shown to have taken all 
reasonable precaution~, was held not responsible. So, in 
the present case, the damage was caused by an unusual 
inundation, and the defendants were silllilarly held not 
liahle. III another case, GIl'1'1t Clzaran Mallik v. Ram 

Datta,5 in which th0 plaintiff sued for damages caused to 
his land by the bursting of a 'bund' erected by the 
defel1llant, it was found that the 'bund' had been made 
in :1 bwfulmanner, and that the breach was owing to no 
fault of the defendant, so the defendant was held not to 
bp liable. Similarly, in Kadil' Baksh Biswas y. Ram 
l\Tag Clwudll1'i,7 in which the plaintiffs sued for damages 

for injury done to their land by the oYCl'flow of salt 

1 L, n., 8 H. L., 2:30. 
9 r. L. !t,:3 Caic" 776. 

a 14 B. L. R, 209 P. C. ; 22 W. R., 
379; L. R., 1 I. A, 3(j·J. 

• 2 L. R., Ex. n, 1. 

• L. R., ~ H. L" :330. 
6 2 W. H., 43, 
77 W. n., 44. 
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water from a river, which 'Yater entered the river from a 

Hwl or water-channel, and which overflow was said to be 

due to the defendant's not maintaining a dam with sluice 

gate so as to prevent the salt water from overflowing 

and damaging the cultivated Janus of the plaintiffs, it 

was held that the uefendants were not liable, as there 

was no proof that the !dwl had been opened by them, Ot· 
with theit' sanction or knowledge. or that there had been 

any wrongful aet or omission on their part. But ill 
ordinary cases the maxim will invariably apply, and no 
amount of' care or forethought will relieve a man of the 

responsibility for injnry he has done in this way to the 
propert,y of another. 

Nuisances. A nuisance is an interference with, or an impairing 

of, the enjoyment of imll10veable property. ;{ l1i~ances 
are of two sort~,-(l) public; (2) privatt'. The definition 
of a public nuisance gi ven by section 268, Indian Penal 
Code, is as follows :-

"A person is guilty of a puhlic nni~ance who uOPs 

any act, or is guilty of an illegal omission, which call~(,S 

any C0ll11110n inj llry, danger, or annoyance to the Jlublie 

or to the people in general who d well or occupy property 

in the vicinity, or which must necessarily cause injury, 

obstruction, danger or annoyance to persons who may 

have occasion to U5e allY public right. A common nui­
sauce is not excused 011 the gronnd that it causes somo 
convenience or auYantag(">." 

Public nui:'<lnces, as we haye ~een before in Chapter 1, 

are not actionable, unlc5s, apart from tbe inconvenience 

caused to the public at large, some special anu srparate 

injury is alleged. 

Obstructions to amI encroachments on puhli(~ roaus 

are common instances of stich nuisances, and when a 

person has suift'red damage and inconvenience beyond and 

in e:xceS3 of wllat his neigbbours IHlye suffered, it is cleat· 
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toat a suit for damage;; as well as for an injunction 
will lie in the Civil Court, Pu)'oZ,ashi Pal v. BlrulJ(tI1 

Chanlrra De,L Raj [(ullla)' Sill!Jh v. Sahiu::adlt Ral} 

1(a::i SlIjaudin v. Madhardas,3 Akul Miah y. Nasii' 

Mal!OmllJell.~ An instance of a suit relating to a priyate 

nuisance occurs ill The Land M01'tgage Bank of India 
v. AhmedMoy IIaZ,ibbhoy and allotheJ',~ in which compcn­
~mtion was obtained by the owner of a building against 
the proprietors of a. cotton mill on account of certain 
rooms in the building which remained unlet o\ying to the 
noise and smoke of the mill, an(l an injunction \\"as 

obtained prohibiting any increase of smoke, colton-fluff 
or noi~e of machinery beyond \y}mt subsisted at the date 
of the decree. 

The disturbance of a right of ferry was held to be a 
nuisance in jVityahaJ,i Roy Y. Dll1llle6 adopting the view 
held in Yard y, F01'd,7 In another case a plaintiff was 
held entit.letl to cut away the branches of the defendant's 
tree which overhung his lands: I-IaJ'i 1f:/'islllw Joshi Y. 

Slwnl'al' Vitlwl.s 

,Ve have also seen before that statutory powers can­
not be pleadcd. in extennation of a private nuif'ancp, 
imless the nui",ance complained of was expressly contem­
plated by the Statute. TIlll~, in Rajmolwn BaSil and 
anolhe}' v. The East Intlia Rail/t't!il CO.,9 t.he plaintitf:" 
who were owners and occupiers of a house in Ho\\'rah, 
snell for an injunction to l'f'shain a nui~lUlee C'reatl'lI 
by certain workshop;;:, forge~, and furnaces erectell 
by the (lefendauts, and for dall1agl'~ for injury sus­
tained thereby. The \\'orkshop~, &c., had b"en erected 
in lSG7, uUIler the sanction of the Bengal Gon·rnment, 

) 21 W. [1., ~O~. 

• I. L. n., 3 e,IIo., 20. 
• 1. I,. 1:. , IS Bum., ti0:1. 
4 I. L. n.) ~:2 l':l ~ l' •• :>fl1. 

9 ]0 

• l. L. n., 8 HUlll . , :.1". 
• I. L. It, ]g (·,tl c., 1.i5~. 

, :2 8a. ~lIld., 11~. 

• 10 Rum., -J~O. 
L. R, 2·11, O. C. 
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on Janu purchased by the Government anu made oyer to 

the defendants. A nuisance having been proyeu to e:s:ist, 

i.e., such annopnce as materially interfereu with the 
oruinary comfort of human existence in the house, anu 

having been proved to have causeu sensible injury to the 
property of the plaintiffs, it was heJu, that the defel1uants 
coulu not. succeeJ either on the plea of laches or acquies­
cence 011 the part of the plaintiffs, because the contrary 
was shown; or on the plea that the nuisance was causeJ 
by them in the reasonable exercise of the statutory powers 
conferred on them by the Legislature, because the Statute 
diu not expressly contemplate the creation of the nuisance. 

I now come to t"!Jose wrongs affecting immoveable 
property which are caused by disturbance or usurpation 
of right. -Whether the disturbance or usurpation of right 
is effected mal(t tide or bona .Tide, in either case the wrong­
doer is a trespasser-that is to say, whether A occupies 
B's property bona fide, or seizes it from B by force, as the 
same injury is inflicted on E, in either case, the remedy 

uncler the civil law is the same in either case, l li::., restora­

tion of' the property to n, together with compensation in 

the shape of mesne profits for the time he has been kept 
out of it, subject to the provisions of the Statute of 
Limitations, or damages according to the nature of the 
case. It was decided in Ro7'Inson v. Carey,l where the defenu­
ant, \yho \yas the officer commanding the station at Barrack-
1)111', qnartereu soJuiers in the plaintiff's premise:; by virtne 
of an allegeu right under the t.hen existing military regula­
tions, that the defendant was a mere stranger amI tl'es­
pas~er amI that the plaintiff was entitled to a decree 
agaimt him foJ' the damages sustained. 

In Bwj ~Nath Pmsad Y. Badlut Sill,qlt and otl,el's2 and 

.i.lfa£llla Chandra Chattol'o,i Y. Sw·l!esaj· Cftab'a7,al'lti and 

Ind .• Tnr. N. S. 88. • 10 W. R., 486. 
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others,1 dissenting from a ruling of the late Sudder Court 
at Calcutta, it was helu, that mesne profits 'were always 
recoverable from a person who has enjoyed them, even 

though he has been in bona Jide possession without lmow­

leu (Te of the defect in his tit! e; and in Ramsundar 
to 

Chab'ani1'tti v. Bechcith and others2 it W3S held, going 
further still, that mesne profits \yere recoverable from the 

yen dee of a trespasser. 
An attempt has heen made by the High Court, 

Allahabad, to draw a distinction between trespassers, 
l'o7t(~jide and others; for in the case of Altaf Ali v. LaUi 
llIall," the majority of the Full Bench (Stuart, C. J., 
tlissenting) held that in estimating the mesne profits 
which the owner of the land is entitled to recover from 
a trespasser, the latter may be allowed such costs of 
collecting the rents of the land as [1re ortlinm'ily incurred 
1y the owner, where such treopasser has entered and 
continued ort the land in the exercise of a bonet ;ide 

daim of right; but that where he h[1s done so without 
[1ny such ben(t jide helief that he \YaS entitled to do so, 
the Court may refuse to allow such costs, although he 
may still claim all necessary payments, such as Govern­
ment revenue or ground-rent. 

In treating of actions in tort brought to recover Dc~ence8 in 
. bl t . 1.' fl' h actlOns for lml110Vea e proper y, or lnterests tuerelll, rom w nc immoveable 

the plaintiff has been wrongfully dispossessed, or which property. 

hDse been wrongfully 'withheld from him, it may be noted 
that the defences are mainly twofold: (a) that the 
defendant has a better title than the pJaintiff; (li) that, 
by prescription, i.e., by defendant's having held the 
immoveable property or en.ioyed the intere~t for twelve 
years and upwards, the plaintiff's title h[1s become ex· 

tinguished and the defendant has [1cquired a good one. 

The first \ve are not particularly concerned with here; 

1 8 W. R., 479. • 1 W. R. , 255. 8 1. L. R., 1 All., 518. 
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the latter, as a mixed question of law and fact, uemands 
a careful study. 

Act XV of 1877 (The Indian Limitation Act), sec. 28, 
enacts, that "at the <letermination of the period herehy 
limited to any person for instituting a suit for possession 
of any property, his right to such property is extin­
guisheu." This goes further than sec. 29 of the old law, 
Act IX of 1871, which only enacted the above as regaru~ 
land (in which on the maxim quod hCl'l'et in solo cedit 

solo would be included what land covers) or a heredi­
tary office. Twelve years is the period limited by the 
Act (schel!. ii, Act XV of 1877) for actions in tort for the 
recovery of immoveable property or any interest therein. 
This period runs from various dates according to the nature 
of the suit. For instance, the time from which the perio(l 
begins to run, when a person has beon uispossessed frolll, 
or has discontinued the possession, of immoveable property, 
is the date of the dispossession or uiscontinuance (art. 
142, sched. ii of the Act), and where a suit is brought 
for the possession of immoveable property, or any 
interest therein, not proVIded for specially by the schedule" 
from the date the possession of the defendant becDlllP 
mjverse to that of the plaintiff (art. I±-!, schell. ii of 
the Act). In cases, therefore, where the plaintiff has 
formerly had possession, but has either been uisposscs5e(1 
or has discontinued possession, if he omits to sue within 
twelve years from the uate of his dispossession or dis­
continuance of possession, his title is extinguished, and 
the defendant has acquired a gooll title. In all ot,her 
cases of snits for possession of immoveable property or 
interests therein, unless specially provided for by arts. 
13,1" 135, 136, &c., &e., of sched. ii of the Act, the date 
at which the possession hecame adverse to the plaintiff 
is selected as the starting point for time to run to\vards 
limitation; and if he faib 0[' omits to sue within twelve 
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'y cars from that date, llis right is extinguished, and the 

defendant has acquired a good title. Thus, in Bi;jai 
Chandra IJullwji Y. Kali P?'asanno JIuk/wl:ji, I l\Iarkby, 

J ., ~aid :-" If by a<inC'rse possession tIle statute is set 

running, and it continues to run for twelve years, 

then the title of the true O\mer is extinguished, and the 

person in possession becomes the true owner." This 
doctrine of the extinguishment of title of the true owner, 
and the acquiring of a good title by the trespasser, ,,-as 

previously laid down in Gosain ]Jas C/UUHZ?'CL Y. Issar 

Chandra _Nath,2 where it was held, that t,velve years' 

continuous :llh-erse possession of land not on)y bars the 

remedy and extinguishes thc title of a rightful owner, 

but confcrs a good title on the wrong-docr. This deci5ion 

"'as ha~ell on the construction put by the Calcutta High 

Comt all the jndgment of the Privy Council in Ga1lga 

Goeind ilIawlal v. Tlte Collectol' of the 24-Pal'ganas,3 

\\"hl're it was held, that such continuous pos05ession for 
upwanls of twelve y ears bars the remedy: and Garth, 

U. J., in the Calcutta case above quoted, :::aid that the 
con~t.rudioll the Calcutta Court had given to the law as 

Jaill down hy thc Priy,Y Council was that a twch'c years' 
poss('s:-ion by rt wrong-doer not only extinguishes the title 
of the rightful owner, but that it further ~onfers a good 

ritlr UPOll the wrong-tIoer. This has also been laid down 
in BI!I'(Jlla f\~w,t Rai Y. P1'Wi 1(1'isllll Pal-oi,' Ram Saltai 
Sill'flh Y. A~lIldij) Sin.'llt,5 Amil'llIwissa 1{/U1.tlln v. Unun­

KlwlI,G Ham looe/wn ChaA-?'alnt?·tti v. Ram Sundar Chah-a­

',al'tti,7 BI-indahan Cltandra Rai Y. Tara Chand Banal'ji,S 
Xa1'sin[fh ])as Y. JIllslwl'll 131wndari,9 Gola!" Chandra 

1 L L. n .. 1 C'nlc. , 327. 

• T. L. n., :1 Cal L' . , 2~.1. 
3 11 ~ron. r. ,\., 3'1;); 7 W. R 

P . C., 21. 

':3 B. L. n. , A. C., 343; 12 
W. ll, 192. 

• 15 W. H. , SO. 
o R B. ],. IL, [,JO; Ii W. Ho, 119 
, ~O \Y. n., 104. 

6 11 B. L. H., 237 ; 20 W. n., 114. 

• :25 W . R , :2S~. 
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J.llasanta v. ;.Yundo llu III aJ' Rw} RadhaOlwi and R,ult 
Cftallllm Kunhel' Y. Allantl'a1! Bftagvant DesltpalUle,z 
BadesaTi v. Elanmanta,3 and Jagmni Gangeslti.~ The 

Calcutta Court has also gone further, and held that the 
title of the wrong-doer can be transferred to a third person 
whilst it is in the course of acquisition, and before it has 
been perfected by a twelve years' possession, so as to be 
perfected after the twelve years have passed by reckoning 
both the wrong-doer's and his transferee's possession: 
Bl'indaban Cltandm Hai v. Tant Chand BandlwpadTt!Ja.5 

Fl1l'ther, it was helll in .L7'\:amde1' v. Ramcltandm Gomaji 
11Ia1'll'adiG that where the plaintiff had purchased certain 
property at an auction salo in execution of a decree but 
had left the judgment-debtor in actual possession the 
defellllnnt who subsequently purchascli the property from 
the judgment-debtor could avail himself of the judgment­
debtor's possession which was adverse to the plaintiff: 
cl IlaJ:jican Y. ShiL'mm.7 

It will be useful here to discllss what is meant by th'Ol 
wonls 'possession,' 'uispossession,' 'discontinnance of 
possession,' ,Iml 'adverse possession.' The remarks of 
Peacock, C. J., in TVatson <). CO. Y. The Got'el'llment 

aml otlias,S as to what 'possession' is, are in point 
here. He said: "The marks of possession, therefore, 
with regard to property, depend upon the nature of 
the property. It is not necessary in order to prove 
posses~ion to prove an actual bodily continuous posses­
sion :" and he quoted DOlllat's Ciyil Law, p. 846, para. 
2130,-" Thus, olle possesses lands by cultivating them, 
reaping the fruits, going or coming through them, or 
disposing t.hereof at pleasure:" and again p. 847, para. 

1 J. L. lL, ,1 Calc., uG9; 3 C. L. 
11., 400. 

• I· L. R, 9 Rom., 19S. 
a :i1 Bom., 508. 

• I. L. fl., 3 All., ·135. 

511 B. L. n., 2:37; 20 W. R., 

1H. 

• 1. L. R., 18 Bom. 37. 
7 I. L. R., 19 Born., 620. 

• 3 W. R, 73. 
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2132,-" Although possession implies the detention of 
what we possess, yet this detention ought not to be 
so ullllerstoou as if' it was nece~sary to have always 
either in our haml or in Oul" sight things of' which we 

have possession. But after possession is once acquired 

it is preserved without actual possession." Thus, the 
owner of a thing may retain possession of it through a 
servant, trustee, or other representatiye. A lanulord is 
in constructive possession of' the soil through his tenant, 
and when he participates 1\1 the crops ,vitlt his tenant, 
who merely gets a share of the crops in lieu of wages, he 

may even be held to be in actual possession of it., so as t.o 
enable him to sue in trespass for loss of the produce or 

damage to the property; Venlwlaclwlam C'ltetti v . .Llndiap­
pan Amualam. l If, ho\vever, the interest of the tenant is 
heritable, transferable and perpetual, then his possession 
cannot be considered as the possession of the grantor of 
the lease or of' the true owner of the hnd, but it is clearly 
possession on his own behalf: Bljai ClwJl(lm, Ballal:ji y. 

]{ali Pl'asanllo llIuldwl'Ji.2 

There has been much disclTssion as to the various lllodes Mudes of 

in which the possession of lund can be enjoyed and ,yhat posswi.~_ 

evidence shoultl be accepted as proof of p08se:"sion. In 
SiraSlluramallya v. The Secretar.'1 of Stale ./<n' India,3 thE' 
Madras High Conrt has said that" when there is an in-
tention to hold a thing as owner, it io:; not necessary t.hat 
it shonld be enjoyed in any particubr way, bnt it is suffi-
cient if some overt act is done upon the thing in the exe-
cution of snch intention." 

The Calcutta High Court in TTTatson <S' Co. Y. Got'e1'n­
ment> has said :-" The exercise of such acts of ownership 

over jungle lands as would ordinarily be exercisCLl over 

propert,y of that description would be evidence of posscs-

J I. L. R., 2 Mad" 232, 

• 1. L, R., 4 Calc. , 327. 

8 1. L. R., D 1\Iad., 303. 
43 W, Ro, i3, 
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sion. Those who have to deal ,vith the facts of the easo 
must determine whether the acts were referable to thc right 

Df property or possess ion, or acts of mere right of ease­

ment indepenc1(~nt of possessioll." Again, in JlfaTwmad 
Ali khan v. Abdul Ghani,l it has obscrved that" posses­

sion is not nccessarily the same thing as ad,ual llser. 
TIw natnre of the possession to be looked for and the 
{lvillence of its continuance must drepcl1l1 upon thc cbarac­
te l' and condition of thc land in rli spute. Land is often 
either permanently or temporarily incapable of actual 
Bnjoyment in any of the cllstomary modes, as by residcnce 
Dr tillage or receipts of a settlcd rent. It may be inca­
pable of any lleneficial use, as in the case of land covered 
with sand by an inundation; it may produce some profit, 
but trifling in amount, and only of occasional occurrencc, 
as is often the case with .i ungle land. In such cases it 
would be unreasonable to look for the same evillenee of 
possess ion as in the case of a hou oe or of a culti vated field. 
AJI that can be required is that the plaintiff should show 

~llch acts of ownership as are natural under thp. existing 
~ondit. i on of the lanLl." In ll["hini 11I01wII Das y. J()'ish­

net ](i.,TIO )' ]) rtlta Z which was a snit for the possess ion 

of a plot of land coverell with water, the plaintiff proved 
that he hall exercised rights of fishing o\'er it, when it 
was so coyered. It was thereupon held that in the absence 
of proof that the exe rcise of sneh rights \\'as referable to 
~0ll1 e other righ t, such ('xe rcise was an act of possession 
and o\\'nership. So, in 8iras llli1·amCtny a v. Seenta)'."/ 

4 State /01' India," previously cited, the plaintitf proved 
t.hat he and his ancestors had cut wood, pastured cattle, 
and gathered forest pro(luce in certain forests for fifty 
years, and it was helll that as these acts had Leen done 

, r. r. . r~ .. ~I Calc. , / ,11 : l ~ c. L. • l. L. IC, 9 C;lic. , 80~; U c. r.. 
Il.) '2:) (. n." :3:)"7, 

;"\ I. L. Il., !) ::\]ad. : ~ ,.:::;; . 
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under the belief and assertion that the forests fonneu 

portion of the zamindari, and that the plaintiff and his 

:J.llcestors were owners of them, these acts \yere evidence 

of possession. "In principle," it "'as sait!, "1.he act done 

is one of ownership or evillence of easement according 

as the per;;on doing it asserts ownership or a particular 

right in another's property- anll, huther, the enjoyment 
of any right of ownership o\-er the soil, whether it bfl 

the cutting of timber or of turf or the gathering of 

produce is }J I'i nUl. facie proof of owncl'"hip of the soil." 

In Gangamln v. The Secl'etaJ'!J nf State .tei)' India l neither 

side was able to proye any title to the lan ll in dispute, but 

t.he plaintiff proyed that he h'lll been in po~scssion for tell 

years and had built a :;hed upon it, upon which facts the 

Court held, following the ruling of their Lordsbips of the 

Privy Council in Ismail AI'(!I' v. JI(t/wllled G/wllse,2 that 

though no declaration of the plaintiff's title could Le m;Hlc, 
he was entitled to the land and the ;;hed upon it. Pos;;es­
I'ion is l-H'im(i, jttcie evillence of title ami is primarily 
(>xelm;ive, nnt! it is for him who impngns the exdusiye title 
tu show that tho poss(;'s,;ioll originated in a way not to 
affect his own right: ](.I'is/lilltl'/UO'/)1t Y. Liilgalc(t .3 

I will now nllulle to certain PI'(~"ulllpti()ll~ with r('.~ard Leg-nlpre-. 
. . :mmptlO05 In 

to p0,"SeSSlOll, wh!ch tho Court;; haye helll llIay be lWHlc. ""it~ for I:O~-
1 I . 1 I ~""':-:."lOn or Im-

The genera rn e IS til,~t W lCll a phintitl· Sill'S for po,;- 111 ''''"''010 pro-

f I 1 t' ,. - I ,. II - 1 1. l' 1,0rty. se:,sion 0 anl rom \HllC 1 lie a eges to ns ueen ll:;-

l'os~(;'~sc d, he must not only prol-o title, but possession 

anll dispos~o~sion within the tWl'h-c year,; preyious to 

the suit, or Jllllst show that his c:mole of <ll:tiUll accrned 

within that period. Tile ll"tllillg case 011 the subject is that 

ofXitI'Pss,ll'Singh v. lYand Lal Siil:!h.1 There [tre llUIller-

Oll;'; other ('asp:=; to the same effect: Sid/Ii J.Ya.:il' Ali IoChem 
v. Um('.~h Ch ,uull'a J/ittnt,5 ]J,di Siil:Jh y. H<!l'ol,ans .Y((1Ylin 

2 L. !t., :lJ I. A., !ID. 

• s }["". 1. ,\., IDJ; I W. It., P. C., (II. 

'1', W 

" I. L. It., :W Born., 270. 

• :< W. it., 75. 
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Sil!!lli,l ~al Sill//It v. 11fwlllll Sudall R,(. ;,~ Pi'l.ddwl Sell V. 

Bud/Ill Sill!jh,3 Bil' ClwJI(l1'(( v. DCIJllty ColieriOl' of Bltal­
lllah,4 BasiJ'lllmissa Chaudll1t1'an£ Y. Lilanawl Sin[llt.,5 AmiJ' 

Ali Y. Il1d1'<~iit l(oe1',6 Gosain Das Kllllllu v . 8im 
l(wna1'i DeiJi,1 iTiljaTi Y. ilI(~iiiJ/{llah,8 Kali l \ ramin 

Baslt v. Anctnll ilIat GIIJlta,9 LIU:lw 1Gtan v. Pole.,!,lo 
jl{alwmecl JCd,iT v. Al,dlll A=im,ll f(/Illda -,,-Yelw:: Chawl"?'t 

v. B?'ajl'lldl'o J{UI11((l' Rat Chaudlo'iP Ral~jit Sill[lh v. 
ScllOene, l(ilbltJ'n <mcl othel's,13 1l[alwmed Ibrahim Y • .1101'­

?'ison/' an<l Secl'etar!) of Stale for India Y . B.-ota Bapan­

amillet GaJ'IlY" As sbted in Lachho v. Ilal' Sa!tw:,16 it i~ 

usual for the plaintiff who seeks ejectment to prove his 
title, the presumption of law being thltt possession il1llicates 

ownership. 
Posses~ion . On the other hand, where tlw qne:3tion of possession is 
goes With title. . . . . 

doubtful, a presumptIon will ltnse III favour of the party 
who proves title: R (wjit Ram Pande v. GobaTdhan 

Pande,H J[ohimrt Chand1'a De Bidcar Y. Ila1'o Lal Bi1'­

kal', IS Dlwnn Bill,lllt v. lIar P1'aswl Bingh. 1a In the first 

of these cases, their Lordships of t.he Privy Council say :­

" In the miust, therefore, of this conflicting eviuence, their 

Lordships think it right to consider whether there i~ any 

presumption to be uel'ive<l from the other parts of the case 
in favour of the one side or the other. Now, the oruinary 

presumption would be that po~session went ·with the title. 
The presumption cannot, of course, be of any avail in the 

'7 W. R, 212. 
~ 8 W. R., 426. 
B 12 ~! oo. 1. A., 275; 2 B. L,R., 

P. C" III ; 12 W R" P. C., 6. 

• 13 W, R., P. C" 23, 
• 11 W, n., 1!35. 
• 15 W, 11., 43. 
1 19 W. K, 102; 12 B, L, R., 219, 
B 19 W. R., 209. 
9 21 W. R., 79. 
,. 24 W, n., 273. 

" 24 W. R., :315. 
12 21 W. Ho, 4li. I. 4 C. L. n" 390. 
14 I. L. Jl. , 5 Calc., 36. 
15 19 ~!"d . , 165, 
,. I. L. n" 12 All" 46. 

" 20 W. H., 25. 1. 1. L. R" 3 Calc., 768 ; 2 C, L, n., 
364. 

,~ I L. R, 12 Cnle., 38. 
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presence of cif'ar cvi<i('nce to t he contrary; lmr, ,,,J1('re 

there is strong eYidt'nee of po~~e~~ioll, a~ there is lH'r(l 

on the part of the respondellt~, opposed by eyideuce, 

apparently strong also, on the part of the appellants, their 
Lonlships think that in estimating the weight due to the 

evidence on both sides, the presum ptiOIl may, under the 
peculiar circumstances of this case, be regarded; and that 
with the aid of it there is a stronger probability that the 
respol1llonts' ca~e is true than that of the appellants." 

A similar presumption Illay be made with regard to Presumpti:>n 
of possesslOn 

waste and jungle land, lVatson and Co. v. Gore1'nm('nt,t in case. of 
• • • {I' -, . waste, Jungle 

llIa1wmed BasII' Y. 1(al'lJn B:1ksh,- Ldanaml /:)wgh v. and accreted 

B · . 3 '1' .. S' 7 PIS' 7 4land . aSl'I'ltItnlSSa, 1, dl'ojlt lI1p t Y. Radlw }'asat Ill£! I, 

J1Iocltinlin v. 13issamMuw R<GI: (,lwlld /11'1,6 J1IolwIJled 

Ibrahim v. 11Io),l'ison,6 Ram Bandlw Y. Kllstl Blwttll.,7 

11[alwmed Ali ]Own Y. Abdul Glwni,8 to land formed 
by the gradual drying- np of lakes or water channel~, 
Radha Gollind Ro.,! Saheb v. Inr/lis,n SUI/ad Ali Y. 1(a1'im­
unnissfI,lO Mahini JIohan Das Y. ]{1'lslllla 1(isllOl' Datta,:l 

and to land diluviatecl and tben reformell by the gradual 
action of a ri yer ; ](ali Clw'mn SIt/til Y. Sccreto1'.'/ of State 
f01' India, L~ JIan JIolzan Ghosh v. MatlwJ'a ll/ohan RlIi,:3 
Gunga ](umal' JIittw' Y • . Aslwtoslt Gassami.H 

In one of the above cited cases, pi:::., RalulL~ Gobinil RO.I! 

SaheZ, v. Inglis, however, it would appear as if the Privy 
Council had gone so far as to lay down that in suits for 
th6 possession of land, when the title of the plaintiff is 

' 3 W. R., 73. 
g 11 W. R., 26i. 

• 16 W. H., 102. 
4 23 W. R, 368. 

• 2! W . .R., 410. 
e I. L. R., 5 Calc., 36. 
1 5 C. L. IL, 48l. 

• I. L. n., 9 Calc., 744 ; 12 C. L. 
IL,25. 

• 7 C. L. R, 30-1. 
,0 9 W. Il., 12·1. 

11 l~ C. L. It., ~S7 ; 1. L. R., 9 
Cnlc., 802. 

" 1. L . .R., 6 Calc., 725; 8 C. L. 
R.,90. I. 1. L. IL, 7 Calc., 225; 8 C. L. 
IL,126, 

14 1. L. R., 23 Cnlc., 863. 
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admitted or established, the burden of proof is then on 
the defendant. Tllis suit related to land, which at one 
time had formed the bed of a large Mil or lake, but which 
had become dry and culturable, and it was said by their 
Lordships that, as the plaintiff had proved his title, the 
onus of proof lay on the defendant and that it was for the 
defendant to prove that the plaintiff had lost his title by 
reason of his (the defendant's) adverse possession. Vari­
ous attempts have since been made by the Courts of this 
country to reconcile this decision with their Lordships' 
earlier decision in the case of Nit1'essaT Singh v. Nando Lal 
Sing.1 See Kali Cha1'an Sahu v. SeC1'etaTY of State,2 Man 
Mohan Ghosh v. Matltum :Mohan Rai,s AlIalwmed Ali Khan 
v. Abdul Ghani,'" The Sem'etaryof State v. Vira Ra,1/an,5 
MOI'o Desai v. Ram Chand1'a Desai.6 In The Secretary 
of State v. Vim Rayan, the Madras High Court said that 
the probable explanation of the ruling in Radha Gobind 
Roy Saheb's case is that when a plaintiff proves title and 
possession, it is to be presumed that his possession continues 
till the defendant proves that the title was interrupted, but 
that where the plaintiff can prove title only and not posses­
sion, he must prove that the adverse possession of the defen­
dant, or the acts of which he complains as impugning his 
title, occurred within the period prescribed by the Limi­
tation Act. Garth, C. J., in llfahomed Ali Ialan v. Abdul 
Ghani,7 approved of this mode of reconciling the two 
decisions. The Bombay High Court, however, in M07'0 

Desai v. Ram Chandra Desai, overcame the difficulty by 
observing that in their opinion the Privy Council by their 

1 8 Moo; I . .A.., 199; 1 W. R., P. 
1J.,51. 

~ 1. L. R., 6 Calc., 725; 8 C. L. 
R.,90. 

• I. L. R., 7 Calc., 225; 8 C. L. 
R.,126. 

4 I. L. R., 9 Calc., 744; 12 C. L. 
R.,257. 

6 1. L. R. 9 Mad., 175. 
e I. L. R., 6 Bom., 508. 

7 I. L. R., 9 Calc., 744; 12 C. L. 
R.,257. 
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decisioii' iu Radha. Gouind RO!J Saheu v. Inglis, di(lnot mean 

to interfere with tbe general rule tbat, wben a plaintiff 

claims Iaml from which he has been di spossessed, the 

burden is upon him to prove p05sess ion and dispossess ion 

witbin tweh-e years, or at least tbat the cause of action 
arose witbin that period. 

Tbe question of the presumption as to possession whicb Presu mption 
. . . . as to po..;,-:cs-

may be made III favour of a plallltIi:f ha.s been mucb dls- sion in co,c o f 
chu,r bnd. 

cusselI in cases in whicb the subject of dispute was elllli' 

laud, or lamI formecl by aIltn-ion. In Goral ](I'ishna 

Sen v. Da vid, l which was a suit in wbicb Chill' land 

was daimelI partly as a r eformation on the origin:,l site of 

diluviatellland, and partly as an accretion t~ the main-

land, amI in \yhich adverse possession was pleaded by the 

defendant, it was lwlli that the plaintiff must prove that 

tbe land in di-pute before it cliluviatcd or disappeared \yas 
in tbe possess ion of his YCIllIor. III JJalwlIlcd ] fJl'ahim v. 
11fol'l'ison,2 which was also a suit in re"pcct of rhlll' land, 
WIitter, J., said: "It is a settlell rule of law in this 
country, tint whenever the pIe:, of lilllitation is raised, it 
is for tile phintiff to show lJl'ZlIla facie that the cause of 
aet.ioll on which he i5 su ing is not barred . But the case 

of clwl' hnd (land formed by ::t1Im-ion ) has been sa id to be 

an exception, and the reason suggested for the exception 
is, that Chili ' lands, during the first fc,,- year3, are not 
generally enltiyated. To a certain e;,otent this appears to 

u S,to be eO tTect. ,rhere limi tatio n i3 p1cadelI ill a "nit, 
the subject-ma tte r of which is rlllU' Ian,1 not bronght 

under eultiYatioll, it is for the defendant, before he can 
succeed in hi s plea, to est:liJ li."h th:lt he has exercised 

adverse righ b of o\Yllersllip oyer the disl'utCll Ian (1 for 

more than l\l"cl\"o years. nut \\"b en tbe suit rohtes to a 

pieee of elf/II' land all"cach- ])l·ought under c ulii vat ion, the 

plaintiff, in order til g(·t o\·cr the plea of limita tion, mnst 

'::?3 w. n. , 4":~ . 2:r. L. H. , :j Cal c., ;~li . 
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at least establish that either the land in suit forllled within 
twelve years or 'was not in a fit state of cultivation within 

that period." 
In 1(alichamn Salm and olhe1's v. The Sec1'etCt1'y (~f' 

_ State f01' India, 1 in which ca8e also the question arose 
on whom the burden of proof lay in a suit to recover 
possession of diluviatedland, it was held pe1' Garth, C. J., 
that where the plaintiff could show that he held possession 
of certain lauds prior to diluvion, his posse:3sion must be 
taken as continuing during dilnvion until he became 
dispossessed, and that the onus by un the defendant, the 
dispossessor to show that he had acquired a title under the 
law of limitation 'which had put an end to the rights of 
the original possessor. The defendant in this case ,,'as, 
ho wcver, able to show that he had taken possession of the 
land in dispute under a claim of right, and had held it for 
four or five years before it again dilnviated. It was ac­
cordingly decided that his possession must be presumed 
to h:lve continued during the period of submcrgence, and 
as he took possession again as soon as the land became 
culLurable, and the toLal period of his possession in this 
way exceeded twelve years, the plaintiff's title was ex­
tinguished, and the defendant had acquired a good title 
to the land. 

In the subsequent case of l'oIan ilIa!wn Ghosh v: 
Matlml'a 11{ohan Rai,2 which was also a suit in respect 
of chll1' land, ,\Tilson, J., bid dOlVn as undoubted 
the following propositions :- lst, tliat, as a general rule, 
when the plaintiff elaims lanel from whi<..:h he alleges 
be has been dispossessed, the burden is upon him to 
she';; possession and dispossesO' ion withi 11 twelve years; 
2nd, that '.,.'hen the dill1via!.ion h~lS been more than 

'1. L. R., 6 C~lc., 725; 8 C. L. R. , ' I. L. R., 7 Calc., ~25; 8 C. L. n., 
0(" 126. 
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twelve years before suit, the claimant, unles5 he can 

show possession since reformation, must at least show, 

that he was in possession down to the date of diluviation ; 

3rd, that when the true owner is in possess ion at the time 

of diluviation, hi s possession is presumed to continue as 

long as the land continues submerged, probably also after­

wards nntil he is dispossessell. "This proposition, how­

ever ," it was s:tid, " would not be sufficiellt to shift the 
burden of proof. It would leave i t upon the plaintiff; 

but woul ll enrLble him to prove his C:lse either by showing 
the d is possess ion to have been i ll fact within twelve ye:trs ; 

or that the submergence has continuell down to within 

twelve years ; so that his possession cannot haye been 

interfered with more than tweh'e years ago. But then," 
it was alI<l ed, "arises the <]nestion whether we ought not 

to presnme wlI1cthing further in fa vor of the plaintiff, 
whether when he has pro\'ed his possession down to the 

period of diluviatiGll, and has sho wn the diluvia tion to 
have occurred at such a date, and under such circuIll­
stances as in this case, we ought not to pre~ullle the sub­
mergence, anLI witit :t t he pl:lintiff's possess ioll to have 
con lin uell until the contrary is shown. If thi s presump­

tion can properly bc made, the bun len is sbifted to the 
def'cndant of showing ad vcrse possess ion for t welve years. 

Upon principle, I think such a prcsulll ption Jl1ay properly 
be maLIc." Afte r e~:lInillin g the authori ties upo n the 

s ubject, 'Wilson, J " held tuat t hey t oo were in favor of 
the making of snch a pre;:; Llm ptioll, In tIl(' ~:llll C ca~e , 

Field, J" obser ved th,Lt the principle to be gatherell from 

the cases is that althou gh accordin g to the geneml rul e it 

lies upon the plain t iff, who is met with the plea of limi ta­

t iOll to show hi s own possession within twelve years before 

the insti t nt ioll of the sui t, when the jlroper ty in tbe sui t 

is c; lpable of ad ual and visible possess ion, yet from the 

nature of the thing an exception mll .'i t be 1l1:111 e to this 
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general rule in the case of propcrty \\"bich is no t capable 

of actllal <LillI vis ible posse;:sion. In respeet of this lattcr 

class of ca:::o;:, it appears to bc only reasonable to say that, 

when the t.itle amI po;:session h :we been proyed up to a 

certain point of tinw, when there has been no transfer of 

title to any third person, amI ther e is no evidence that 

possession \\-as exc rcised by a per.'<on otll e l' than the person 

Laving the title, so lung as actual visible posses"ion was 

possible , the possession of th o pe rson La\-ing the t itl e will 

be presnmell to cont inl1o t ill tLe property has again be­

come snsceptible of actllal visible [lGs;:ess ion. Again, in 

ilIalwllled ~ Lli J{!wn v_ Aflll1l1 G/Wltt,l in which the snbject 

of dispute \I-as .illngle lanl!, but in wh ich the case of land 

in genor:tl either permanently or tempo rarily incapablo of 

actual enjoymont was considered, it was held by a Fnll 

B ench that tbe rule on this sllbject was a follows :­

" ,Vhere land has been sholnl t.o 11al-e been in a condit.ion 

nnfi tti n~ it for :?.ctuaI (·n.ioyment. in t.he nsual modes at 

snch:t tinw allll under sllch circlllll"tances that that. state 

naturally \\-ollld, and probably dill, continue ti ll \yithin 

twelve year.; before suit., i t lll:ty properly be presllmed that 

it did so continue, allll that the plaintiff's p03ses"ioll con­

t inued a1."o, till the contrary is showll." It was, ho wever, 

added tbat the presumpt ion spoken of was in no sen;;e tl 

conclusiyc one, and that it-; ue:ning on each part-icular 

case must, depend upon the circulllctances of the case, aUlI 

was always liable to be rebut.ted byeyilIence. The rule 

laid dO\YIl in thi s ca'3e was follo wed in Jlioitini JIo/wll Dass 

v. iD'ls/liIa J(ishor Datta," whieh was a suit for possession 

or lanel which was cove red \yith water more than tm:, lve 

years before the instit.uti on of the Slli!, allll 111 whieh the 

plaintiff pro,-cd t!Jat lw had C'wrci"ed :Iets of o\YI1ership 

'r. L. n., n Calc ., 741 ; 1:! C. L_ 0 T. L. le., D Calc., 802 : 12 r'. L. 
R.,'2:J7. H.,3il. 
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as by letting out the jalkar to tenants \yhen the land WDS 

coyered with water. It was therefore hel(I that, unle5s 

the defendant could make out a twelve years' statutory 

title by ad verse possession, the plaintiff's possession mmt 

be presumed to Lave continned, amI that it was Dot nece."­

sary for him to show a possession b:- acts of ownership 

within tbe twelve years.IVhere the plaintiff sned to 

recover possession of certain land all eging that he had 
obtained possession as purchaser and that his posses'<ion 

was obstructed by tbe defen (bnts, it W,tS held tbat the 

ease fell umler article 142 of the Limitation Act (XV of 

1877) and that the plaintiff must show that be or tllOse 

froll1 whom he claimed had been in posses3ion within 

tweh-e years before suit aIllI coulll not rest merely on 

proof of title: Faki A711111lla y. B a7ICtji GlillflCl;ii. 1 

Another presumption which has been heltl to :uis() in P",se,siotl " 
. . . . portIon 111[1.'­

smts for possessIOn IS that ,,-hen a party proves IllS posses- be presumer! 
. to ex tend 0 \- ( r 

sion of a certain portion of a tract of l:mcl with a defined "'hole of 
. . suhjc l:t-ma Hcr 

boundary, hl5 pO."5e""I011 may be presllmPl] to extend 0\"1'1' of suit. 

the remainder of the tract; Simsuhi'(t J['tll.'/" v. Ser'l'ef!.ll'.i/ 

of Stale rm' Indifl,2 Sllllad Ali Y. I(al'inwlln issa,3 i.J<iai 

.LYalh Clwtw:ji v. B ellflal Coal Co. ~ 
Finally, it. may be ]lointed out tlwt when pos;;es;: ion P o"c,,;on 

Ill;1\· be 
at a certain .time IJ:;l.s been satisfactorily proved, a pl'e- pre';umeo to 

h :1\"8 eXl:.:t e d 
snmption of po;;sessioll at an anteced ent period may in at'mteee-

. . -t - . 'rl . 1 1 r ,. dent perIue!. Cerblln cHcnmsances arise. lllS, III I }I({l/fl,1 • f(!;".IeU I' 

Clu/ll(lll1ll'cwi y. T1'/'Plll'a Slllldal'; Clltllldhlll'ani,5 tlJ(: ir 
Lordships of the Privy Conncil rem:lI'ke(1 :--" ,Yhcn the 

state of possession for a long perio,l has beell satisfac­
toriiy jll'oyed, in tbe absellce of nidence to the contrar}". 

}Jl'I'SIIIIIr'tw're[ro." 

~~~~~~---~~- ----~~--.--~-------

J r. L. R., 1-1 R)m., -1',8. 

o I. L. R., 0 'hel., 23;; . 

• 9 W. n., In 

4 2:3 W. R .. c. R .. . j;'. 

• l. L. r:., ]., l'aiL".,I-IO. 
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Can pbintiff An important point on which the Calcutta, Madras 
;.;uc<.:ccd on 
I.roof of pre· and Bombay High Courts are at variance i~ as to whe­
VlUllS posses-
,ion and dis- ther a plaintiff in a suit for possession of imllioveable 

~~;~~:~t' property oHler tban a suit under section 9 of tbe Specific 
proof of tit!c? R l' fAt' t' lIt I Iff e Ie c IS en It ec 0 Sllcceec merc y upon proo 0 

previolls possession and dispossession h)' the dcfellllant, 

or whether he is bound to prove title. All the earlier 

cases of the Calcutta High Court arp, in faror of the 

plaintiff'~ right to sllcceel1 in slIch a suit upon merc proof 

of previolls pe,lceable possession and of c1isposse~.;ion :­

J euialmath v. Ram Swulal' Sarma/I, I illcujatu/l({h Claw­

dhri Y. J{,.isluw SUlldal' SW'II;ali,2 B ari ll a Ballauh Gosailt 

Y. }"-rliiluw GuDiml Gosain,3 Dal',}i Sahu Y. Tallli::lldin, 

A !Jeslw Y. J{anlwi l1Jllllali,5 Slwllw SUJI(/art D e/ii y. The 
Collectol' 0/ Jialdal,," TI'iloclul/! Glw.ilt v. I(ailasluwill 

Blwltaclim:ii,7 GaitI' Paroi v. [JiHa SlIndari ])efli,S ~Ya:Jol' 

;llani Del)i Y. Smitlt.9 In the case of Jet/va ;l/w~i/ll: Y. IOw-

7('(~i ~ \'({s ll,'Jo,10 however, tlw Bench plorris and Prinsep, 

JJ.), cli;;'lgreed. Tile opinion of l\Iorri,;, J., \vhich as­

that of the senior judge prCl'ailed, was tLat as tLc plain­

titF lWli proved that he had Leen in posses:;ion of tLe lanel 

in suit, and had been ousted by th e defendants be was 

entitlcd to succecd, as po."session is ]JI'/ .wi, licit: evidence 

of title, and callnot be clisturbeclulll ess tbe I"lrty so lIis­

turiJin£!; it can :;how a beLter title. , Prill';(,p, J., ItO\VCH'r, 
(1i ssentc(1, and ltd ,1 tllat proof of prior possession and 

of ill egal di"posscss ion is not sufficient eyitlenee of title 

except in a jlo."sesso ry suit under the :::lpecific Helie[ 

Act. He further expres"ecl an opinion tbat tue pre';lllllp­

tion of a goo,l title whieh section 110 of tlte Evi ,lcnce 

'7 W. g., 171. 
2 R \V. n., :1 ~ {j . 

3 \i \V. l-t., 71. 

• 10 W. E., 102. 

• ]~ IV. J1., l,JG. 

o l2 W. 11 .. lUI. 

'1 12 \\", IL ) 1 ~;j. 

" U W. I:., ,]72 . 

923 W. n., 201. 

}o ;, C. L. r.., ~7,~. 



Act gives 1:0 one who i~ in pO~~ E's" ion of land IS only 

to be made in favor of actnal :ll1cl pre-ent possession, 

the section not declaring generally tllat po,3se:-sion 

sball always he jJl'imd /«(cie evidence of title. Subse­

quently, in two other cases, ri::., ;1fa/'al,il" Prasad Sinp/t v. 

Jfa/'af,il' 8ill[II,,1 allll ]]1'(/,jO SUllda>' Gosami v. Kailaslt 

ClwlldraJ(al'," it was held that proof of quiet possession 

at the time of disturbance is sufl:lcient to estaLlish a 

JI1';mii ,/ucie case against :t trespassET. After this, the 

views of the Calcutta High Court cllangecl, and in Dcbi 

Charon noido v. IslUll' Clwndl'ct Jlanji,' and EJ'tfl::a 

IJossain v. ]Jeni Jlistn"," it was held that lllere rccent 

possess ion \,"oull! not cntitle a plaintiff to oLtai'n a decree 

for recovery of pos,'C:'SiOll except under tbe Specific nc­

lief Act, which entit.Jes him to recover possession if the 

suit i, bronght within six. months from the date of dis­

po,,"e-sion. These decisions wcre fonnd er] on a pa3,,~\ge in 

the judgmc·nt of their Lorcbhips of the Privy Couneil in 

IFis/! y. Amil'lilmissa I(fl(~t"I1,5 in which it \\':\s saiel :­

"If the phintiff~ had \\'i sl]( ·Ll to contend that the dn­
fendants had been wrongfully put in po:' ,-ess ioll and that 
the plaintiffs were entitled to recover on the str ength 

of tbeir previous posSCS:,iOll \\·itllOnt enterinCf into a 
'" qnestion of title :tt all, tlwy ongld to han' brollght their 

action \yitllin six months uncleI' section 1:) of Act. XlV of 

1839; hut tIle." dill \1\)[, do "0. The High Court \yith 

refercJ]ce to thi s point; !'ay (:Il1(], in tll('ir Lonlc:Li!,'s 

Ol/inion correctly say): '1:ll1l1s to "hieh the plaintitf is 

unable to make ont a title c:ll1not 1.1(' reC'o."ercd on the 

grollnd of preyious pos:;e""ion lllcreh·, C'x('ept in a suit 

un<l er section 13 of Act XIV of liij9, wllich IIll1,t, be 

1 1. L. 11", 7 C;tlc . ) D91: !) C. L. n., ;j·t:? 

R,164, • I. L, l~., 9 C,dc., 130; 11 C. L. 
~ 11 C. L. 1\.., ] 33. n., 3D;3. 

a I. L. H .. , 9 Calc., 3~1; 11 C. L. 5 L. n., 7 1. A. ,. 73. 
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brought ,,,ithin sis: months from the date of dis posses­

~iOll.'" This late r view bas been allherell to in the 

r ecent case of Pa?'lnes11ct1, Chcwdlll'i v. E )'((jo L al Chall­
dlt)'i,1 

The views of the J\Lulras Higb Court on this qne"tion 

appeal' to be in aeeol'll with t he recent rulin gs of tbe 

Cal cutta Hi gh Court: Rassollcula v. Sil/w)'ama2 and 
T i1'l{))wlasami v. R amasami;3 but there have been no 

cas~s 011 tbis point recently dec:illed by the l\1adras 
High Courr. 

The course of opinion ill Bombay b:l5 been the op­
posite to that in Calcutta. The Bombay High Conrt 

at first hel ll views similar to those now held by the 

Calcutb High Court. In D culalilw i Na)'siiZas v. Sub­

Colleelo)' of E)'oaclt,' it W:1S said that" the law of India 

r pfjll ires that in an action for ejectment we should 

alw:l:p enfo rce the ordinary rul e that a plaintiff shoulll 

always reco\-er by the streng th of Iii, own legal ti tle. 

My r(' :,,,on fo r this is chat the law of this count ry gi\'cs 

to a per:'o ll who is cl ispossc,,-ecl of property a remerly 

whil~h the law of Enghl1l1 does not pro\"ide; an,[ that 

if he does no t ch oose to a\-ai l himself of tLis remcrl}" 

he has no claim to tbe advantages which i t ,,,o uld 

baTe secu rc,] to him." This lYas followetl ill j ,(u;'shmi­

Mwi y . T'il 1tal R am C1111ndm. 5 Sllbsequently, ho\\·e\,e l', 
in :1, Fill! Beneh judgment cleliyerell by W estl'opP, C.J., 
in P emraj LillCw(tllil'am v. ~t\Ta )'fI!.Jan Shic(t J'am 101l'sti6 

i t was laid clo wn that posse;:sion is a gooll t itle against 

all persoll;; but the l'iglltful o \\'11er, :mel entitles th e­

possesso r to m:tinbin ejectment against any other per­

son th:1 Il snch owne r who dispossesses him, This was 

fo1l 0'''8,1 111 KI';s //lIW·/t l' ] ~(sln-ant v. r-MIl/Teb Apa.fi 

1 r. L. H.., 17 C:tl r: ., 2.-) (j , 

2 ~ '10 ,1. II. C. n ep. , 17 1. 

B 6 ~H;1 l:. 11. c. Hl) i.1 . , :1:20. 

47 131)<11 . H. C. no, S"2 . 

" 9 Bom. H. C. H., ;):3. 
61. L. Ft., G HO]11 . I 21~. 
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Ghoti/,a1,j"'in which DadaMwi -,-Yw'sidas y, Til e Sull- CoZ­

lectOi' of Bl'oach 'was dissentcd from, and it W85 said that 

the pa8sage in the Privy Council judgment in Wise Y. 

Ami/'wlni55a lOwtlln hall no t the effect attributed to it by 

the Calcutta High Court. 

The question was a 1.-; 0 raised, though not expressly 

dccided, in a recent case, Lacldw \'. lla1' Salta? in the 

Allahabad High Court. In this case, which was a suit 
for the possession of immoyeable property, the p1:tintiff 
provell th:Lt he allli his predecessors in title had been in 

undisturbed possession for thirty or forty ycars preyious 

to his dispossession by the defendant. The llefel1lbnt 

allegell but failecl to prove that the plaintiff had t)aiu him 

rent as a tenant at \l'ill. Maumuu, J., beforc whom the 

case came, remarked that this ,,"ould go far to proye that 

the pl:tin tiff's possess ion was adver;;e. He abo ob:'en-­

ell :-" It seems to me that it is usually for the plaintiff 
who seeks ejectment to prove his title. But I aLo hold 
that when possession for thirty or forty years is proved to 
have been peaceably enjoyed, the p erSOll who has recently 
clispossessell such pl:tintitl' has to meet the presulllPtion of 
law, tuat the plaintitl-s long possession indicates his 
ownership of the property." As the lower court had 

el'roneoll"ly rega rded the plaintitl' as only a licensee of' 
the defc!l(l:lllts, the case ,,,as acconlillgly remanded for 

dispo,;al on the merits. The vie\ys ot' nIl'. JU:iti ce 
I1Ialullml ill this case wOllld f:CCll1 to b,;' in faYOllr of the 
view taken by the C~t!elltta Hi gh Court of this (Ine,it,ion, 

for long possession wO ll ld certainly be regarded by the 

Calcnttn. High Court as good evidence of title. Accord­

ing to the ruling of the Privy Council in Lmwil .AI'I/!, v. 

11IalIOmed GllOuse,3 lawflll possession of land is surncient 

1 L L. R, S Bom., 371. • L L. R., 12 All., ~6_ 
3 L. n., 20 LA" 99, 



Symbolical 
pussusslOn. 

94 Indian Case-Law on T o)'i" . 

evidence of right as owner as against a person who has no 

title wLatever and is a mere trespasser. 

It is clear that wLen a plaintiff in a snit for possess ion 

proves only previous possession and fails to prove a 

forcible ou ster by the defendant, he is not entitled to 

succeed: A?'ullw[jam v. Pel"l'i.,!amwm. 1 

The question bas arisen whetber form:!.! or symLolic:ll 
possess ion_ given by a Court ill execution of a decree in 

accordance with the provi:iions of the law, can Le lookeu 

upon as such possession as will ddt'at lilllitation. III 
A ml)/fa Clw1'an Gupla v. JJladlwb GllOsal and ot7U!1'S, 2 

it was h eld that formal posses:,ion, given to a decrroc­

holdror by an officer of the Court in execution of bis 

decree, was sufficient to give him a frcsb cause of 

action, no twit:hsb nding that he might never h:1I"e obtained 

actual possession at any time within twelve years from 

the timro wIlen such formal possession was given. In tbis 

ca'Oe a former dccision of the Uourt.-Piari Jlo1wn 

Poddal' v. Ja!;laT)alUllw Sen3 was di :i~en te d from on the 

grounu that i t was 0ppo3ell to the decision of the Privy 

Council in Gan[,la GoDind illantlal v. Bhupal Chandl'a 

Bis/['as,~ where their Lordsh ips observed: "Joykristo 

exeeuted the decree, under which a five-anna share \vas 

delivered to hiln in the mann er in wLieh delivery is 

made unller executions of dec re es for bnel ill tbc possession 

of ryots,-viz., by beat of drUIll and the affixing of bam­

boos, amI he fil ed a receipt for the same in the Court of 

the Principal Sadder Ameen. The decree and e:s:eeution 

put :m enu. altogether to limitation. It is immaterial 

whether J oykristo obtrt ineu. actual posses:3i on or not." 

This was also the view taken in K Ulljo JlJolwn Das v. 

NaTJo K uma?' Salta" But in Sholinath Jllu'/cilCl?ji and 

1 25 W. R, P. C., 81. 

• r. L. H., ·1 C,,1c., SIO. 
8 24 W. R) 418. 

4 18 W. n., lOt. 

• T. L. R, 4 Calc., 216. 
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otln'I'., Y. '~lb1wi .lYalUl Rat and ot/'C}'S,l it wa,s held, that 

symbolical possession, snch as may be given by the 
Kazir of a Court, by sticking a bamboo on the gronnd, 

or the' like, of a dwelling-honse, or of a share in a 

dwelling-honse, of which actual possession might baye 

been gl'ilnted, was not snch a Don,t fide possession as 

to save limitrrtion. In this case the phintiffs, in 1863, 
purchased a half share in a dwelling-holl se, at a sale 
in execution of a llccree. In 1SGD, the N nil' of the 
Court gaye them symbolieal posse~ sion. In 1S71, \"itb 
the aid of the Nar,il', the plaintiffs entered the house 
and for the space of about a minnte remained in posses­

sion of one of the rooms of the hon,sr, when the defen­

llants tumc!] thcm onto It was held, that neither tbe 

"ymbolica] possession given by the Nazir ill 1~6[), nor the 
momentary possession attain ed in IS71, conlLl :;;aye limita­
tion ; and as the suit was brought more th:l!l byelvc years 
from the 31st January IS63, when the plaintiffs fir,;t be­
cam e entitled to possession, it was brrrred by limitation. 
Jackson, J., also considered that the 1\1 unsiff had no 
jurisdiction to give orders for the plaintiffs to be put in 
possession in ISGD, or in IS71, sis: and eight years after 
the suit was deeided in their favour. (But see coniJ'a on 
this point, K glasa Goundan v. R amasanll} Villwl 

Jana?'d,w v. Vitlwji1'CW Putlajimt',3 D et'iclas v. Pil:jada,4 

In ?'e La1.:shman. ") As there coul<J. be no doubt that 
this' dee ision cOl1flieted with the first deci~ion quoted, 
the Judges of a Division Bench of the Calcutta, 
High Court III the case of Jagabandlw JJu/JW?:ji 

v. Ram Chand?'a BaisakhG made a reference to a Full 
Bench, stating that there was a conflict on this point 

1 I. L. R., 5 C"Ic., 331. 
2 1. L, R., 4 ilIad., li2. 
8 1. L. R., 6 Bom., 586. 
4 1. L. R., 8 Born., 3ii. 

6 1. L. R., 9 Hom., 472. 

• 1. L. R., 5 Calc., 58!; ;; C. L. 
R.,54S. 
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bct'\veen decisions or the Division Den.ehes,. and that it: 

wUS JesiraLle to seHle it. So loll(! IlUlttel' wag reCerred to 

t,he Full Bench for decision, the point mainly to be consi­
dered in tLeir opinion being whether the words of the 
decision of the Privy Council ill the Mandala' case, a8 it 
is called, were to be taken as an exposition of the law 
generally, or were only to be considered with reference to 
the pal'ticul:u' facts on the record of that case. On this 
the Full Bench, after carefully perusing the judgment of' 
tlJe Privy Council, and referring to the fitct~, §taterl that 
they did not consider that the lJIanrl(tls' case was in pOint, 

aml in the mu;e bef'ore theIn beld, without Laking tlmt ca:;e 

into congiuerlLtion, that delivery of possession by going 

through the process prescribed by sec. 22,1 of Act VIII 

of 185U was the only way in which the decree of the 
Court awarding possession to a plaintiff could be en­
forced; and as in contemplation of law both parties must 
be considered as being present when the delivery was 
made, such delivery must, as against the judgment­
debtor be deemed equivalent to actual possession. As 
against third parties, it was said, such symbolical posses­
oion would be of no avail, because they were not parties 
to the proceedings. But if the defendant subsequently 
disposscHsed the plaintiff by receiving rent and profits, 
the plaintiff would have twelve years from the date of 
disposses~ioll to bring his suit. 

This ruling was followed by the Calcutttt High Court 
in ~l[ozatfa1' ~Va7tid v. Abdus Samad,l Lolcess(J,1' ](oe1' v. 
Pa1'gan R:Li,2 Dayam'dhi Pandav. Kalai Panda,3 Ranjit 
Singh v. Ban'lJ)ari Lal Salw., ~ Sltll1na Charan Cftata1ji v. 
lI[adhab Clutnd1'a 1II"I.:ha1)i,& Gossami Dall1UW P'll1'i v. 
iJel)in Beharz; )laUer,'" by the Allahabad High Court ill 

, (i U, L, R. r.n8, 
~ 1. JJ. n .. 7 L'nlc., IJIB. 
D 11 0, J.", !t., ~W5, 

4 L L, n" 10 C,,!d., \~gn . 

6 1. L. !t" 11 Calc., !)3. 
• I. L" n., IH <;019., 0:'0. 
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('l- {)j Jal JJ~;s Y . 'J'/IlUl ,g/nylf,t i ly j IH'" r~nl1"l lla y J-I ig ll (J uur(, 

in J/nluJn lfr//n Y . J};'.lIf.J, {J }'S/ut/J, Q, ]r,fJ:j/I 'rlJ1 "'. Slu'l oraln,B 

alld hy tho Madl'[ls Hlgb Co ud In I C<'nX-aimmal1l1a v . 

Vil'Wllill ll.~ It may, ttcl'cfol'c, bo now I'cglll'decl ns seUled 
law. 

In n SL1 bseq ll ent cnsc ./agabandhll Jl!i/'1'a v. PUl'nanand 

f TOSS(lllli,b the prin cipl e laid <10"' 11 ill Jagabandl111 1lfllkltaJ:ji 

v. Ram Clwndl'Ct B aisakh was extended by anothel' Full 
Bench of the Un lell It it 1-1 igh Court to tile case of an 
;uwlion-pnrch:t:iel' who lInd oiltaiped ani,)' R)'l1lboli on\ 
1'(J ~,, ' ~ , i(J1l ul ' i.lw properly [lIlr " hased ",r him , Jt·, ,,"a s 
ll e ld t ba t tlli s s.' -lldJoli cal l'u .'3~ u ::;~ i\l1l g ave hill ! a g ood 

('all ~ l ~ oj' :I c ti o ll ll g: liJl ~ /' :I pt'I'~O Il \yllu 11 ad takell all Ijal'Cl 

/'rolll the ~o n of' t he ,j nd g llIC'Jlt-t1 () i>tol' in tbe original case. 

By tlti~ Full Hell cb decis ion a prcviou s rllling to t,he 

contrar.)' effecl in 101 'IS/III a Lal D aila v. R adlw Kl'isllll (t 
' ,S'ul'kltel 6 \,"as oyerruled. 

B efore leaving the ~ 1I bject of "possession" it ma}, be Confi rmation 

1 d tb t tl " I 1. • b d b of pos;cSSJOn. o )serve ' a 011 l e pnnclp e tllat a party IS oun y 

hi ::; pl eadings in the case it has bee n held that when a 

plaintiff SHes for cO lllirllla tiOIJ of pO~8essioll, his suit will 

he diRJlIi ssf' rl if hi " allegation of po ,,~('~s i on be found to be 

false: 'i'el'id/,al Sill,'11i v, ("/osall/ SlIdaJ'.I'aII l/as,' 

and ill a ~lliL I'llI' cO lliirlll:dioll of pos;:es~ i o ll by de­
claraliun or tille, it wa s hdd insu flic iull t ror the plaintijf~ 

to "ho\\' i:ha t I'0:,so"" io ll i.-< \\ilb llwm l",the), are bound to 

mak(.' o ut thei,' titl e : C.;.il' . l li v. Jlaklwl Jlli.S Bllt 

accordin g to the la te r anthoritie;<, 1:l\d'nl p ossession b 

sufficient ev id ence ot' ri ght as owner as aga inst a person 

1 1. L. R, 4 All" 18·1. 

• T, L. /1" uIlOIlJ " O;,U, 
o ID BOlll., () ~O. 

" I. L. 11.,IU :'IJaJ., 17. 

6 J. 1. It" JIi ( ', li,'" f):j l1 , 
e I , l L 1\ ' 110 Cnlc., .j02, 

----------------. 

6 W. n" 6,1 ; 10 \ \", n., l~ti; 2" 

\V. H., b: :1nri I'tll/()'ft, Hi \V. lL, 

~H Ii ; 10 W , n" ~ 7 ; TJ, n" 1 I. A" 
l Ll~ j :.:!4 \V. H . , ;30 1 i ~;; \V, H" 1GS ; 
I! ( '. L, 11., ,1!:), 1"1. 

• 10 \1', H,,282. 
, 1. L. n., ·t C:dc., ·16. S c" ak:J 

T, IG 1 
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who has uo title whatever, and in such a case the plaiutiff 

can obtain a declaratory decree as to his right; Ismail 

A/'W' v. l11alwllled Glwuse:1 and that, though no declara­

tion of his title can be made, yet he is lawfully entitled to 

the laud in dispute; Gangam Chimna Patel y. Sm'eta?'!J 

of State f01' India.S 

Discontillu. I now come to consider tbe words 'discontinuance of 
ancc of po:sscs· f • 

• ion, a;,o dh,· possession' and 'dispossession.' In Palleill/'wlg Got'md 
PO" SOSSIOIl. • • h 1.1 h ' t' l' 

Y. Ball,l'ishna I-Ial'l," it ,,"as e u tat, 111 an ac IOn 01' 

l'jectment, tbe plaint,iff, though he could not prove tbat 
lIe bad been in pm;session of tbc land he claimell 
within twelYe years before the datc of' the institution 
of the snit, must not, ou that account, of necessity, 
fail. He must, however, show that his cause of' action 
had accrued within tbat period, and a plaintiff's cause 
of action arose when another person took possession of 
his land, but not before. If any question of limitation 

arose, the burden· of' sbowing tbat the cause of action had 

arisen within the legal period of limitation lay upon the 

plaintiff. Reference was made to the observations of 
Blarkbul'l1e, J., in McDonnell y, J[cKint!J,4 'who saill,­

"'fhc word 'discontinuance' means an abandonment of 
po~se;;8ion by one persoll followcd by the actual p08~es­
Hion of anothcr person. This I think must be its mean­
ing, for if no one succeed to the pos~ession yacatcd or 
alJUudoned, there could be no one in whose favour or 
for whose protection the aet (Statute of LimitatiGl1s) 
could operate. To constitute 'discontinuance,' there must 
be hoth dereliction by the person who has the right to be 
protected, and actual possession, whether adverse or not," 

and to those of Parke, B., in Smith y. Llo!Jd,b who said: 

1 I. L. R" ~o l'nk, 8:31 : I). fl., A. C. 

:.!O l. A., D~, • 10 II'. L, 1\. , 510, 
• 20 Born" in~ . ' 0 E>:ch " ~il. 
• Bom. H. l'. Hor" H>3g, 123, 
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" There must be both absence of possession by the person 
who has the right to be protected, and actual possession 
by another, whether adverse or not, to bring the case 
within the Statute." On these authorities the Bombay 
Court held, that the date of 'discontinuance' was not the 
date the plaintiff abandoned the pmperty, for then the 
discontinuance was not complete, but the date on which 
another person took possession of' the abandoned property 
whether adversely or not; because on that date disconti­
nuance ,vas legally complete. 

In Gorilld Letl Sil and others Y. De[,ellcZ1'o JYath 11falli!.; 
a!ld otlwl's,l it wa" hPld, that, where the owner of property 

has allowed permissive occupation on the ground of 
charity or relationship, he cannot be said to have' dis­
continued' the possessiJII. Lord Justice Bramwell, in 
Leiglt v . .lacl.:,2 was quoteLI. He said as to entry by the 
real owner: "After all it is a question of' fact, and the 
~mallest act (i.e., of ownership) would be sufficient to 
show that. there was no' discont.inuancc.''' Garth, C. J., 
S~till: "I think the words' dispossession,' and 'disconti­
Iluance' apply only to ca~ps where the owner of land has, 
eit·her by his own act 01' that of another, been deprived 
aItogethet· of hi~ dominion over the land itself, or thc 
receipt of it" profits; but where the owner, in the exercise 
of his OWII proprietary right~, perll1ib some other person 
to occupy his land or receive his rents then, whether t.Jll' 
relation of lanulol'll and tenant. exi~ts between t.he parties 
or not., I consider that the pos5ession of the owner is not 
di~continued, because, under such circumstances, t.he pos­
session of the occupier is the possession of the owner." 
In Kali Chal'an Salw alld others v. The Secretal'Y of Stale 

.tin· Inciia,a White, .}., held, that the JispossessiVll or 

1 1. L. H., ti Culc., 311 j 7 C. L. 8 1. L. H., li Ctdc •. 7~~; II C. L. 
R. , .381. H., 90. 

• L. R., 5 Ex. D .• :!72. 
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di,;(Oontillll:tnl:C of' J1o .~s()ss ioll 1l1 e Jlti o n(~ d III art. 14:3, 
~cb e r1. ii , Act IX of' I Sil (co rre."polluin g \yitb arL 142, 

:,ched. ii , Ad, XV of 1877), "a~ tLal \\"Licl occlIlTrcl 

\\'here t he property wa~ takrn adllal )lo ."~ cs .~ jon of hy 

another, anu did no L apply to t.11(' ca,e \yherr the property 

was submerged by the act of God and :'0 made impos~ibk 

of occupation and adn;tl posses.,; ioll. 
A mere ad of trespass, "ncb as fi shin g ill t.he plaintifI"s 

Mtil, doe~ not amount to a co mplete onster of the plaintifF, 
unless it be ;:11own that he has be(,11 exclnded from parti­

cipation in the enjoyment of hi:, property . J,aclullI)JCt t 
Singh v. 8adalllla Kas!J(~ ; 1 Lakhimani JJ(( si Y. ](ai'WW 

j{anth Moitro,Z 

Excepting the ease of di "continnan cC', w1J('re tIle ;;u1-

sequent posses;: ioll mayor Illay no t he adYerse, :mel that. 

of dispo,sess ioll , ,,"here the suh:,equent po."se;;"ion is mani­

fes t.\y ael verse, in all othrr cases, where the ple:t of posses­
sion for t\veh -e years and 1110re is rai :,e(l in defence, the 

pm',e;;~ion mll,t be acl\-e ri'e to s ll cceed. In Blja/ C'1w71dm 

Banai) i Y. K ali P/'(( ,mnilO M ldlllii:ii,3 JUarkby, .J" defin ed 

" aelver:,e posses:,ion " as posse~sion by a per.-;on holding 

the lanel on hi , o\\"n behalf or of :'Oille other person 

other than the true owner, the tnw owner haying a 
right to immPlliate po,;se,;;; ion , and , again, in j\-hil'od 

JIe""i Da.)i v. DUl'ga M ani Dasi,l he llPlineel it as po ,,;:cs­

sinn of that, which the plainti ff is entitled to posse;;", 
held llOt on behalf of the plaintitf, but 01' some other 
p ('.rwn. In .lIadhaw \'. jYamyaila,D :M.uttusami Ayyar, .1. , 
hns said :-" As regards an interest in i1111110yeable pro­

p," rtv, 1 take adverse possession to mean possession by 

a rerson claiming that interest against the true owner, 

who is entitled to repudial.e it and to recove r immediate 

'L L. R" a c".Ie" 68S, 
, 3 C. L B., 509. 
"I. L. R , 4 Calc., 32i. 

• l. L. R, 1 Calc" 455; 3 C. L. 
R, 315. 

I. L. R, D ilIad., 2H. 
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possession." Possession is }J1'imli facie adverse to the 

person out of possession unless that persoll can 

show the contrary, as for instance that the possession is 

permissive, ns in Ganga Din Cltaudltj·i v. £:Ia1" Saltai 

Singh/ Tulsh'am v . .1Yalwj' Singh,2 Ali Ba1csh v. Rup 
/(oel·,3 or thnt of a co-sharer, or is referable to some right 

subordinate to that of the person out of possession, such 

as the right of a te nan t or mortgagee. "Possession is 

evidence of titl e," it has been said by 'Vest, J., in l 'it/wki 
v. jVit j·a.ljitil ,' ilml •. is primarily exclnsiye. It is for him 

who opposes the exclusi \Ie title to sbow that the possession 

originated in some way, which has preserved his own 

right; otherwise we must attribute a lega l origin anel the 

usual incillents to adual continued and peaceable posses­

sion ... The man who is ont ll1ust make out some l-J1'/JW(, 

(£(,Ie t itle an(1 some agree nlC'nt or acknowledgment of that 

title. sneh that possession of his ael \'el'sary is deprived of its 

ordinary effect through being beld on a joint right or on 
one subordinate to tbe right set up." ''''hell the person 
ont of l,o;:s(';;sion can /"'ove this. it is fo r the person 
in possession to show that th is joint or ~ubonlinale right 

has been put an ('lilt.! to. "As long as a possession can 

he referred to :L ri g bt consistent with the subsistence of 

an owner,hip in being at ii's con llll encemen t, so long must 

tbe pos':C;; ,-iOll be referred to that ri gh t ratber tban to a 

right which eontr:ltiieb the ownership. As the rig b t to 

possession exists, the oW lwr is not called on to take an? 

,tel' towards putt ing an end io it , anc! hence no presump­

tion arises a.gainst him from hi s fluieseence, nor does the 

I'0sse~sion become ad verse to him": Ram Chandl'a rash­

l'(Wt Si}'/loldctJ, y, Sudcishh L l"~il Sil'Jlotdal·." In l Val1i­
IUlill. v. Jhan[JOI'i alld olhl'l's," i t \\";1;< ]wld, that" to make ont 

I .-\ 11. H. c. Ire" ., I SGQ, '?Gl. 

~ ~~ :\ g-1':1, 27l. 
• :, '\. IY., lOti . 

• 1. L. n.., 11 BOIll ., 221. 
• 1. L. 11 .. , 11 Bom., 422. 
• ,1.11. Il . C. [10"., IS70. lG. 
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n, complete Ie gal bar, the occupation shoulll be p royed to 

be adverse during the whole of the twelve years before 

suit, and it should be ascertained with what persons the 

actual possession has been during that time. 

In one case, POJ'esh JYa m tn Rat v. TVatson &: CO.,l the 

Calcutta High Court had helel that even dishonesty in 

obtaining possession \\'ill not make the posses,ion the less 

adverse 01' prevent the possessor from availing himself 

from the law of limitation (see conlm, I !iJ'a/a! Salw Y • 

. hulal, Chand/'a Chenchke.,)).2 

The possession of a co-sharer mayor may not be 
n,dverse to the rights of his other eo-sharers: Iram 

}la?'ain Swglt v. Baikanl1w ;Yal'Clin Singh,3 .Ialwabi D eu 
iVa1'atn Singh v. Amuil,a P)'((sad ~Yal'Ctill Singh;1 v. ::31(((1'((­

fWUlissa v. 1{ailash C/wnd1'C( Gall,ljapadh,,)a,5 "Lcul " Iii 

Khan v. "lHa?' Ali X/W /l,G Many acts \\'hich \\'onlcl 

clcarly be adverse and might amount, to uispo."session a~ 

between a stranger and the true owner of lallll, he tween 

joint owner, naturally iJea r a different construction: prl' 

Wilson, J., in JIa/w})!ad A Ii X/wn v. ADdul Ghal/i. i 

Possession of a plot of land lloes not constitute allver;;(' 

posse~sion in relation to 'L co-sharcr, unle:.:s thc latter 

claims or asse rts some right 011 the laml, which is deniel l 
by the sharer in posse~ ,; ioll: S!1((I'(~lllllll;SSIi v. 1\~<lil((s!!. 

C/wndl'a Gall!Japadh,'Ja,5 ("aelulleslwI' Sing!! v . .lIlllimow' 

rlussain.s In the case of a joint property, it may be that 
there is 'L sole possession of a particular portion or the 

property without a cessation of ownership of the joint 
owners. It does not follow that occupation and enjoyment 

by one share!' is adverse to ilis co-sh:uers. Such sole P05-

I ;) \\-_ l~. , 28:3. 

• I 'or. , ll\l. 

3 I t- \\". n., Gl. 
417 \\-, 1:. _ 71. 

5 :.';J \\" 1 I: '; fj:~. 

• 1 C'. L. I: .. :aiL 
1 I. L. \{., \1 l':dc., 7·14: 1:! C. L. 

.n .. :!..-II. 

B I •. I:. , 1 ~I r. ,\.., .JS. 
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session would not be adver5e unle.o;s there was some distinct 

act of denial of the rights of the co-sharers, so as to pnt 

an enu to the original joint ownership: Asad Ali Khan Y. 

A kbal' Ali ]OWIl,l and \\"hen one co-sharer sets up as 

against another adverse possession of bnd \\"hieh had pre­

yjomly been waste, but at a former tim e had been occupied 

and had then adlllittedly been held jointly, it is for him 
to ~how that be has beld posscs.-;ion in snch a way as to 

.!,;ive di~til1e t no tice to hi ~ other co-~hare rs of his intention 

to "et. llp a title ;lIher5e to them: HII1.://(ddas B awlopadh.'/((. 

Yo I udI'll Jiuni Ddli.2 

The possessio n of a te nant is in the eye of the law Po,.-c'3ion of 
. ~ . tena nt not 

the possessIOn of hi s bncllonl: Gl'is /t ClulluZm B at Y. nd ,'er.;c to hi, 

1:> . •••• I land l,)!',\. 
)/W[jlcall. C/"uul'l'll aat .3 HI S possessIOn IS not ac verse 

to his landlord evon if he lloes not pay rent for many 

years: llal"ollatlt Rat y. J ogelUlra Chal/lim R ai,' Tmilol,-

I'/Ia '/CII'llIi ]),lSI Y. l~{o"ilila Clwwl 1'Ct .If,dak,5 B ango/al 

Jf(uulal v. Al,dal Gl/(~jlll',6 Jhulolm v. }Cl'islllw awl otliel's,7 

l cdi" Y. Srldasllic ,3 a'w!/armi L I\-allll)(t ])(61'1 Jl1Ih:,!Cl.9 

Oncc the rela t ion of landlord :lIlLI te nan t i~ establishcd, it 
i, for tho tonant to e.otab lish ih determinatio n by affirllla-

t i\'(~ 1'1'001' over anrI aJJoH,the Illere non-paYlllcnt of r ent: 

Pl'em Sllkh /)as v. Bltllpia, 11) Adilllllfc~1I/. \'. P h· Ravllt lw lI ,lI 

7JllllySI '[~i Blm/cla Y. JIeUIt L al PI()'i,:2 Ralllllhan Santm Y. 

_\'o{,in Clwilllm Chcwllluli'i,J2 L'(ll'uali Dasi Y. Ram C/Lawl 

Blial't/ac/IIII:ii.l-I Bu t if a ten:lnt upe nly sets up an 

adycr.oo title, :lIlcl llOld ,.; :1l1l'or,,;ely, limitation runs : 

J l a l'onath B ai \-. JO!/{!I!.d h) ClwlHlm Ra iY' The :lSsert ion 

1 1 (' , L. Ii " ;"iJ, 

2 ] C. L. 1 :' ) 1:,,1, 

• ];; \\'. 1: .. 1"'1. 
• G II', Ii .. 2].Q. 

, 7 W, I: .. ·\00. 

6 I. L. I:., \ ""k .. ;11 ·\ ;;j 1", 1" I:" 
lHI, 

7 !. L. l;. ~ 'I H'IJJl. , :~ - t. 

~ r. L. I: .: 7 13n11t. , JO. 
Q J. I.. U .. f) Bom .. ·n~) . 

10 I. L, I: .,:.! All., ;" ,. 

II I. I.. I: .. ~ ;lIad" ·I~l. 

1 ~ :.W \r. 1: ., :10~ . 

13 l~ \\', I:.: ~;-)o. 

14:~ ~ ', L. H .. :I/ti. 
l~ Ii \\', 1:" ~ 1 8 . 
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of an adverse title by a tenant, however, docs not make 

his possession ael\'erse unless maue to the kno\declge of 

his lanellord: Gallgauai v. [(aZap(t Da/·j UUh'JC! .l 

Similarly, so long as the relation of mortgagor alHl Possc3sion of 
mortgaged 
property mortgagee subsists, the possession of the 1llorrg~gor c~n-
when ad':erse, 

not be ach'erse to the lIlortgagee : Glu'nal'a/n v, Ram 

Ilfana},(tth Ram,;~ ami so long as t,hose \\'bo claill1 ul1llet' 

the mortgagor assert a title to redeem, and alhance no 
other title inconsis tent with it , then possess ion 1llust, 

jJl'imu facie at least, be treated as perfectly recooc ileable 

with, and not adverse to, the title of the mortgagee : 
Pmn iVath Cltalldhl,i v, Ram Ratan R w:.3 The posses; ion 

of a mortgagee does not becollle adverse whenever :l 

mortgagee cbooses to style hilmclf or i,s sty led proprietor 

of the mortgaged properr,y ; for the )]wre as,;ertion of an 

adverse title will not e nabll~ :t mortgagee in lJO::'sessioll 
to abbreviate the pe rioll of !' i:d,\' years which the Jaw 

allows to a mortgagor to pro;;ccllte hi s right to relleem and 

seek his remedy by suit: Ali Jlalwlluul v. Lalta B ,tA-,,/t:\ 

On the otber band , on t.he anthority of C/wfmol!del,.'J Y. 

Clinton," it was held ill PnU'tpCt v. Tillllll(~i;,(; that 

there can be an ad verse pOSSP.":SiOIl of an eC[ uity of l'eclell1 p­

tion as against the tl'lle owner. Whell a person ha ::, 

obtained possession of mortgaged proped ,y by asserting 

a right of pre-emption and purchasing it from the mort­

gagor, his possession does not become ad versc to the 
mortgagee, until there arc conflicting claim." in respect of' 
the mortgage from which the assertion of an adverse 
title on his part against the mortgagee ca n he gathered: 

])u)'ga Pmsad v. SamMm ;'v,tlh .7 The Pri\'}' Council ba\'e, 

1 l. [., H., 9 Bom" ·119, 

, 1. L, R" 6 Calc" 060; 7 C, L, I~" 
[,80. 

s 7 ~roo . I. A. , 323; 4 \V. n. ; P. 

C, ,37. 

4 I. L, J:" 1 All., 6::;:; , 

• ~ .J. &: \ \", 1. 
• r. L, £1" l! 8 0m " 17 G. 
1 I. T<, ]{,' S All., SO, 
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howewl!', held in Anand ilfai'Das~ v. DltaJ'elldm Chal1d'l'a 

llfuklta/;ji I that the possession of a. purchaser at a sale in 

execution of a decree without notice of a mortgage of the 

pl"Opert.y is the posses;:ion of an owner and adverse to 

the mortgagee, and also in B1'OjO lYatlt Knnilu v. Khilat 

Chandm Glw.~7t,z that the possession of a person who bona 
fide purchased from another land in fact mortgaged, and 

obtained possession and lllutation of names, was ml"el'se 
to the mortgagee, as his posse~sion wa~ in no sense posse:::-

sion by permission of the mort.gagee. 
'Where the defendnnt wm: llnnble to prove his title by Ad"erse pos· 

. ... ~m;sion may he 
purchase, it was held still opell to him to eslahlish his title plcaded in ad· 

. • clition to other 
\YIthout purchase, on the ground of an adyer;:e pO:::Se~SlOn title. 

of'the premises for oyer twelve years: SamMw Bltai ]\-al'-

.~ancla.~ Y. Shidaldas Sadasltil,das Desai.a A plaintiff, too, 

on failure of the particlIlal' title fiet up by him in his plaint 
Illay Jet succee(l on proof' of hy€'lve years' adverse po;::ses-
~ion, provided his titll! to the laml on this ground also has 
h€'(Hl pleaded by him with sufficient cleal'lle~;; in bis plaint: 
Ram Lo,1tan 01/(/.I.,/,(/111(1·t': Y. Ham Sllndal' Clta!..'I'a1Jal'ti,~ 

Nal'sin!lh Das Y. J[US/Htl'/{,5 Bhai[fO .JILtti v. llIaJlOmed 
J rll.Sil,6 Shil'o l\"ulIlrtl'i .Del,i v. G'H'indo S/Hlfw,7 Gossain .Das 

C/I!t1l1l,·(t v . . Is.~al· C /wlld I'it ~\(tf Ii, 8 Golal. Gltalld 1'a Jlll sanla 

v. ~Kand() KumaI' Rat} A-n's/Illa Clw'I'an Baisal.:1t Y. F"atal) 

Chandl'a Sal'lI/alt,1O Jaitlll'u l)as': v. ilIallOllled Jlo[,ol'al.:, II 

SllIllhtl ,i .!Jetsi y • .l/iull///. Challdra Sil'l.'II. ".12 

I .. will now give a few Illi~cellaneous rulings about tl'es- i\1i' celioncotls 

I I ' · t d . 1 A h . rulings as to pas,:, am 811 ).H:' C .s cOlluecte ' Wit 1 trespass. ppre ellStOn tl'cspas •. 

1 8 B. L. R , 1:22 ; H :l IDO. 1. A. , 
101; 16 W. ll. , P. C., 19 . 
. 28 B. L, R , 10~ ; 14 ~Io". J. ~\ .• 

14-1 ; 16 \Y . H., p, C. , :l:l. 
a I. L. H. , 4 Bom. , 89. 

• :20 \1'. H. , 10,1. 
s :?5 \V . n., ~S~ . 

e :.!;i \Y. R., 31:;. 

7 T. L. IL :2 Caie" oilS. 
B r. )" R. , :1 ('ak" :Z~4. 

• r. L. 11.. , 4 Cal",., tJ99 : :1 C. L. 
11.. , 4,,0. 

.0 I. L. n... 7 ('alc., !i60. 
Jl I. L. n .~ S (I:ll e. , !1,:i : 11 C. L. 

n .. :109. 

" j. L, R .. H Calc. , :.fI:2. 



106 Indian Case-Law on Tin'ls. 

of trespa~s gives no gl'ound for an action: Pa1'wn Suklt v. 
Sitanllll.,l Gibbon v. Jibdl/.1' Raltllwn Klwll,2 PUNtn Chand 
Galil'lw v. Pll7'eslmatlt Singh.a 

A lesseo bollling on after expiry of lease, without con­
sent of the owner, is a trespasser: jl{ackintoslt y. Gopi 

J[oltan Maznmd(w," and parties entering on the land as 
cultivators are not called upon t·o show the ex-lessee theil' 
authority: Gale y . • Valut}'(tni S}'///Htli.6 These ruling!', 
howeyel', will not apply to agricultural tenants in pro­
yinccs in which a special rent law pl·evails. 

It bas been ruled that the owncr out of posse::;;;ion can 
sne the trespass for mesne profits without suing for pos­
session: Da!Jamoyi Dayi wul otltel's y. Madlm Sudan 

Malumti.G 

A trespasser callnot allege fraud in acquiring his title in 
the owner 01' in the owner's venuor;;, so as to resist hi;; 
right to re-entry: Ral1wt/wi Sin[llt v. ](llldip Singh.7 

'Vhere the trespass was fOllnd to be malicious, i;ubstan­
tial uamages were held to be recoverable: Sl'ilutl'i Ral Y. 

Hills.s No suit for trespa,;;; again~t the Government 
will lie for taking 11 p lands under thr, Aet for the acq ui"i­
tion of land for public pUI'po~es : Rain Chandm Bltadl'/J 

and otltel's v. The Cnllectol' 'l Jess01'8 and othep.~.9 

But in a case in which lanus were occupied by Govern­
ment fOl' the purpose of' making an embankment without 
the observance of the formalities l'eqnired by Reg. I 
of 1824, the owner of the land was held entitled to 
maintain :t suit for the rent of the land during the time 
he was kept ont of possession: Collecto)' of 24.-Pa1'galla,.; 
Y • . .Tai ,,-Ya/'aill Ba.~11.10 

1 All. H. C. Hep., 18"i, 11f!. 

• :\ n. fJ. I{ . , A. C" ·111. 
" 1:1 W. Roo ~:i . 
• . j IV. 1:. , :! .I, 

• F' \\'. 1:.,1'1:3. 

• :lW. It ., Ui. 
1 ];j W. It., 80. 
S !I W. n .. ];,0. 
p :1 \\", n., 1:11 . 

19 W. IL, F. ll., 1S. 
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An action will lie by tho owner of n. house against It 

tro~pnsscr on adjoining property who obstructs Li~ light: 
l)fmman 1(lIan v. llIlthalnlHwl 1{/Htl!.1 

There Lave been a grcat many cases about building Tl'o"pn"" of 
. 1 r ,bnilrling- on 

on anothcr perSall H land. As we hn.ye seen )erore In nn(lthe."" 

CLaptel' I, when the acquiescence of the ownel' of the Innd. 

land is either ex press or to be inforrcll from the circum-
stances, he has in f:'ome cases been held to be debarred 

frolll bringing hi" snit. The rule of English Equity 

is stated hy the Bomhay High COl1l't to be that ordinarily 

the- owner of the lm~d can recover the land with wlmt-

ever is on it, J.Yam,lJw1 bin Raglwji Y. BllOlagl1' OW'l/. 

Jl[all,ih,;2 but in this case they declined to )lpply the 

English law, because, while the defendant wn,s building 

his house on the plaintiff's land, the plaintiff well know-

ing that it was his land, and the defellllaut only knowing 
that the plaintiff laid claim to the land, the plaintiff 
took no steps to stop the bnildiIw and ",et the defendant 
right. The tlefendant was, the I':fo re, allo\yed to remol'f' 
the honse. 

In ThalLI/I' Challd"a PlU',wllml/.; and a/hel's Y. Ramrllwll Btlildil1!.!-' rio 

B 7 7'" • I . . not 1''''' with 
IULtl(lCI!Ctl:}I," It wa~ leld that buzldlllg;; and other snch land ill the 

' 111111·0,-elll"llt ·' I 1 I' 7 - 'l I t 1 tl lllof"",i\ "f I . , .,.. Ina<. e on ant lit ttle 1I!i?//ISSI , <. 0 no, )y 1<' Beng-"I. 

merc accident of their attaehment to the soil, become the 
property of the ownrr of the soil. If he ",110 makes tlw 

improvement j~ not a bare tl'e:"pa;:;:er, but i;: in POs~(';;sion 

11l1~.er any DOlli)' ,ide eLl.im of titlt', he is rntitled pit.hel' 
to l'C1ilOYC the matel'iab, I'f'storing tlw land to t,he statr 

in ,"hich it was lwfol'c t.he improvenH'nt. was made, or to 

obtain compensation fOI' the nine of t,h(' bnilding, if it 

be alloweJ to remain for the beneIlt of the O\\'I1eI'S of the 

soil; the option of taking the building Ol';llJowing the 

rr1110\':11 of tlw lllajC'rial~ rC'maining with the omlor of 

119 All " 1','\. • Il, L. It_, F, B.o [,9;, : l; W, It. , 

, BlIm. ll . l.'. l~ el'.: H~t)!-\ .:\. t' .~ SO. ~~S, 
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the land ill those cases in which the building is not 
taken down by the bnilder dming the continuance of 
any estate he may possess. This was followed in Shib 

Das Bandopad!t!Ja Y. Baman nas Mltklwpculll!Ja, 1 the 
cause of action in which also arose in the mofussil of 
Bengal, in which it was said that "apart frol11 :l.l1y 
particulal' relation between the partie", the ownership and 
right of possession in the ::ioil does not necessarily carry 
with it a right of possession to the buildings erected 
thereon." No donbt, in GopaZ illallil.: ct/ul othe1's v. Anand 

CllCtndm Chatct/ji2 it was held that a persoll occupyiug 
the land of another was not entitled to remove additions, 
which he had made to a building belonging to that other, 
but at most to compensation for present value or fOl' the 
expenses incurred in making the addition. But it was 
atlded that he might. in ::;olUe cases be allowed to remove the 
ad{litions if he could do so without injuring the building. 
This rule, however, does not apply to cases in which 
the person who erect:; the building i" a mere trespas;;el' : 
Gajacllwl' Sinyh y. jVandram} GIll·1t Dets Dha}' Y. 

BUai Gobind BCt/'((I/ R{~jendl'o LaZ (}os(tllli v. Sltama 
Cllcbmn LaTtil'i'; (both case of trespass by a co-sharer), 
KaZi Prasad DaU(t Y. Gall.ri P1'asad Datta,G GM'illll 
Pa7'amanik v. Guru Chal'Ctn D.:ttta.7 Nor will it apply 
tf) cases in which a man makes improvements upon the 
premises of another entirely for his own convenience 
und such :15 the rightful owner would not have made; 
lVahidttllalt v. Glwlam AI,bct7.,s nor to cases in which a 
man erects buildings on another's land otherwise than in 
good faith and believing the land to be hi!; own: Fa1'-

1 8 B. L. R., :<37; I;' W. H" :)60. 
s ]5 W. R. , 3[,3. 

• All. H. C. ncp., 1866, 24·1. 

• 1 B I". n., A. C., lOS: 10 W. 
n.,7L 

• I. L. R. , ij Calc. , 188; ·1 C. L. 
H .. 417. 

• ~ W . . R. , ]0:;. 
1 3 W. R. , ,1. 
p 2;j \y. H. ~ 20:!~ 
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and A It Khan Y. ..4/,a Ali Jlalwllled. 1 'Where the 
owner of property aIlo\yed another to enter thereupon, 
build and subsequently ~igned a rent-note, it \\"as held that. 
the owner could not reco\'or possession of the land or 
require removal of Lhe buildings \yithout recouping the 
other the m,oney he had expended. He \\"Us estopped 
fron1 denying the claim by standing by in silence while the 
tenant spent his money on the land: Dattatl'aya Raya)t 
Pat v. Sltl'id!t~7' J..Yal'a/lan Pai.~ 

In the Presidency to\Yll of Calcutta the law is different, B~ltibldit'h,gslPasds 
J WI, . C an 

and the rule of English law applies. This was decided in in Calcutta. 

the case of Jagat .lloltini Dasi Y. Dlcarl,anath Baisakh,5 in 
which the assignee of the interest of a tenant-for-life 
\yho had huilt a house upon the lallll \vas held not to be 
entitled either to compensation for it, or to be allowed to 
remove the materiak There arc two earlier cases to the 
contrary, CI-:., Pm'oatl: Bewa v. Cmatam Debt and RasiA' 
Lal Madak v. Loknath ](annokw·.6 In the former case 
the plaintifI was, by virtue of the cnstom obtaining in 
Calcutta, held entitled to 1'emove certain buts from the 
land of' the defendant, alllI cnstom apart, she was also 
held entitled to do so, as she had bouo'ht the hnt~ from n ' 

the llefellLlant:-; outp;oing tenant, whom she had succeeded 
in the tenancy, \\'ith J efenrlant'~ knowJeJge, and had abo 

partially pulled thl'lll down :tllclrebuilt them, and \\"ith her 
knowledge. But thi,; \\"as a case ~tatcel 1'01' the Court, and 
the custom in qnestion wa:-; admitted. The latter case, 
Basil" Lal Jladak Y. Lolmallt i(aJ'lIloktll', \\'as consiJered 
by the Judges (Garth, O .. J., and Pontifl'x, .J.) who deli­
vered the judgment in Jagat 11101tilli Dasi Y. Dwal'l~anath 

Baisakh, and must therefore be considered as over~ 

ruled. 

1 3 C. L. R., 194. 
, I. L. R., 17 Born., 736. 

• 1. L. R., 8 Calc., 592. 

'14 B. L. R., O. c., 201. 
• 1. L. R., ::; Calc., 688 : 5 C. L. 

R.,492. 
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lIIadras case. In illahalatchmi Ammal v. Palani Chetli and othel'.~,. 

which was a suit to eject the defendants, who held 
under a lease, from a house-ground, and to compel 
them to remove the buildings thereon erected, the defen­

dants pleaded that the lease was a permanent one, and the 
plaintiff had no right to eject. Tho lca:'ic expressly 
unt.hori7.otl the le8flM to build. The lVlunsitf helt! that tlw 
lcrr90 war,! not H pel'll1nnellt one, {tllcl decreed H§ prnycd, 
The Appellate Court, whilo concurring with tho l\'I\1n~itf 
us to the lease not being 4 pormanont 0\10, gave t.he 
plaintiff the option of paying ('O!' "he hunse anu l'mllllninp; 

the land, or of receiving the value of the land from the 
defemlant8 ; and this was held the right course by tho 
High Court. A zamindar, in anothel' case, was held to 
be entitled to an injundion to compel the defendant who 
held agricultural lands comprised in the zamindari with 
occupancy-right, to demolish a dwelling-house erected 
thereon for pnrposes not connected with agriculture and 

to restrain him from altel'ing the clmracter of the laml : 

Rwnanaclhan v. ZemilUZttl' 0/ Ramnacl.2 

Whon trees The maxim '11wd ltael'et in solo cedit solo, has been hold 
planted in . 
,,"othel"" htnd to apply to trees, Ram Btt1'an Ram v. Sal/!JI'am and ot/Wl';;,S 
Illny he re·. • 
Illoved. where It was held that trees accede to the 5011 and pass to 

the landholder with the land on the termination of a tenancy, 
tLnd unless the tenant uses, during the term of his tenancy, 
his privilege, where he has it, to remove the trees, he cannot 
do so afterwards; he would then be a trespasser. This 
followed ji'aki?, SUM?' v. Khandemn and othe1's,4 where 
it was held, that trees, so long as they were not 
severed, were, p?'ima facie, to be taken as passing with 
the land on which they grow. In Kasim ;.lfian v. Banda 
Husain," too, it was said that the presumption of law 

1 ti Mud. H. l!. Rep., 2-13. 

! 1. L. R., 16 Mad., 407. 
11.1" R., 2 All., 896. 

4 All. H. C. Hep., 1870, p. :l5l. 

• 1. L. R., 5 All., 616. 



.A.tJ'ect/ll.[J Illllllol'eafJle Property. 111 

and the general rule is that pl'Operty in timber 011 a 
tenant's holding rests in the landlord in the same way 
as, and to no les5 an extent than, the property in the soil 
itself. In Ajllllhia Natft Y. Silal,1 it was pointed out 
as an easement and as of right, without intorrlll'tion, and 
for twenty year8, the right to such a(;ce~s anll u~e ot' light 
or air, way, watereour.,e, u:=;e of water, 01' other easement 
f;hall be absolute awl indefeasible, Each of the saill 
periods of twenty years ~hall b2 taken to be a period 
ending within two years next before the ill~titlltioll of the 
Huit, wherein the daim to ",hidl snch period relateti is 
Lalman Y. f,lfl1l1//I /,a.l,s 

'l'Ilfl {;alcnHa High Uourt. too, has heliI L1llLt a zaluill­

ullr has II right ill the tree:; gl'OWIl 011 the lallu by the 
tenant, and although the tenant has a right to enjoy all 
the benefits of the growing timber during hi,; occupancy, 
ho hu:! 110 powel' to cut the trees down amI conYe!'t the 
t.imhm' to l1is own ll,;(', The 7.umindul' mny HH' to hnyc 
hi~ title ill the growing hees lleclal'd: .I!.d/ll .Ral,man 

Y. /)a!ttl'lI./IL JJtt.~hi,~ C//(tftIlI'MII~i 'l"'I/.·Mi \', I'illtt/t .llii 
Klwll,6 ('/utiIl!ClIt Khajah v • .rail .ltli C!twltlltlt1·i.6 Bul 
where a lea~(' iH grantc(l in l'<'l'pdnity at, a fixed rcnt., 
and the lC~SOI' re~erve8 110 reYel':>ionary interest. in the land 
or ill the trees growing 011 it, the lessees are entitled 
to the ownership of the trees: S,tl'od<t Swulal'i lJebi 

v. GOlli.7 So, in the ease of a grant at a ([uit rent 0[' 

homestcad anrI wa~te land, a~:-;ignillg a heritable right in 
a tract of a land capable of yielding fruits, hy virtue of 
,~hich the holder during the continuance of his right 
possessed absolutely the entire use and fruits thereof, 
it was held that the lessor or grantor had nc more right 

1 I. (,. 1:., ~ .\11., ;'1;;. 

2 J. L. R., 8 All., -11;" 
I I. L. R., I; All., I~. 

4 W. 1\ .. I-SG4, 36,.. 

• \\". I:" 186·1, :l:l;l. 
• 1 \Y. H., 46. 
1 10 W. R., 419. 



i12 llUlian Case-Law on TOI'ts. 

to the trees planted by the lessee than he had to the crop.; 
sown by him: Gala!" Raila Y. lYabo Sundari Dasi.1 

But a lease which gives the lessee the produce of 

certain trees does not give him the trees themselves: 

lIalwlIled Ali v. Batiul" D eo J.Val'ain Singlt,2 though 
a lease of the land all which a tree stands is to be 

presumed 
Bltar/at.s 
who had 

to include the hoe: Malulillell -,Hi v. Bolaki 

In a suit by landlords against their tenants 
a right of occupancy for appropriating some 

mango trees growing on their land \yhich they had 
cut do\yn, it was held that the tenants had to prove the 
eustOIl1 they allegecl giving them the right to sell the 
trees, and on failure to prove such custom they were liahle 
in damages for appropriating them : li;-(~f(ll ' Cltandl'a Pal 

Clwu:dltl.ll'i v. Ram Lal Pa[,4 But uncleI' section 23 of the 
Bengal Tenancy. Act the onus is on the bnlllord to show 
that a tenant \yith occupancy right i5 debarred from cut­
ting clown trees: Cf. SamS(LI' lOUin Y . Locltin Dass:; 

The Bombay High Court has also held that the occupier 

of bncl 'who does not come under section 40 of the Bombay 
Survey and Settlement Act., 1865, ha5 not in the absence 
of agreement any proprietary right to the trees growing 

on his land: Godltd PIII'slwltwn A"olathu' v. Sub-Collec­

tOI' alld Deput/I Canse;'rafol' of FOl'ests of Cola/,a.S So, 
too, the Privy Couneil in a Bam b~ty ea~ e, Rlltto}!ji L'dll(ji 
Shl't Y. Tile Co lle('l 0 I' 0/ Talllln,' has held that in the ca~e 
of a lease grallte(l for a limited period for the purpose of 
the cultiyntioll at' a large trad of' :;Wllmp land in the 
island of SalseUe on which there were forest trees, that 
the lessee could only cnt trees growing on the lands 

demised for the purpose of clearance and cultivation, Of 

I 21 ,v. n., 34·1. 
51 1 'Yo R., 3.!j~. 

• 24 W. R. , 330. 

• 1. L. R., 22 Cal., H 2. 

• I. L. R., 23 Cal., 85·j, 
e 6 Bam. , A. C. , 188. 
T 11 Moo. 1. A. , 293; 10 W. R. , 

P. c., 13. 
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for repairs, and that he had no right to fell and carry 
mvay for sale unassessed timber growing on the forest 
lands. But where there was no reservation in a lease 
of land granted for the purpose of clearing and bringing 
it under cultivation, it was held that the lessee had the 
right to appropriate the trees when cut: .Jloltini Goopta 
v. RagllOonatlt 11Iisse1 .. 1 It was held by the Allahabad 
High Court that in the case of the fallen timber of self­
grown trees within an occupancy-holding, the claimant 
must prove his right to it by showing a general custom 
of the district which gives him the right., and their lord­
ships expressed the opinion that the law in England as to 

fallen timber could not be accepted as respresenting the 
law in India on the point: Nathan v. Kamla Kuar.a 

That co-sharers can commit trespass inte1' se on the Trespas~ by 
.. co~sharers. 
Joint estate has been held in Dil'gpal Rai v. BllOndo 
Rai,s .llIehdee Hossein lOwn v. Au.:ad Ali and 
()thel's,4 Guru Das Dlta1' v. Bijai Gorind Baml,5 
R,~jend1'o Lall Gosami v. Shama Cltaran Lahil'i and 
others,G Gopi Kl'isltna Gosain v. IJem Chand1'a Gosain 
and anothel',7 lIolloway v. illallOmed Ali and otlwl's.8 
In Gopi J(1'ishna Gosain v. lJem Chandra Gosain it was 

pointed out that a Court of Equity will not interfere when 
a tenant-in-comlllon acts reasonably for the purpose of 
enjoying the property held in common in any way in 
which an owner can enjoy such propedy without injury 
to his co-parcener; but the case is different where there 
has been a direct infringement of a clear and distinct 
right. So, in Sheo P1'asad Singh v. Lila Sinyh,9 and 

J I. L. R., 23 Calc., 209. 
91. L. R., 13 All., iii3. 
• All. H. C. Rep., IS6i, 3-11. 
.. All. H. C. Rep., ISH, 259. 
5 1 B. L. R., A. C., lOS; 10 W. R., 

IiI. 

'1" lC 

e 1. L. R., 5 Calc., ISS; 4 C. L. 
no,4li. 

, 13 W. R., 322. 

• 16 W. R, 140; 12 B. L. R., 191, 
note. 

9 12 B. L. R., ISS; 20 W. R., 160. 

3 
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Stana?'t v. Copal Pande,l it was laid down that one of 

several co-sharers has no right to take exclllsiye posses­

sion and alter the condition of any portion of the joint 
property without the consent of his cO-8harer5, and the 

Court will grant an injunction to restrain him from doing 
so. He call, therefore, be re5trained from growing in-­
digo on the joint land without the consent of all the 
proprietors, as indigo as a crop is valueless for purposes 
of distraint: Cl'Owlie v. Bltileda1'i Sillglt,2 IJanwn an Singh 

v. C1'owdie,3 Llo.'jd v. SogJ,Ct,4 l)eDi PrCtsad Sa711l Y •. 

Gajadhal' Pmsad lYamin Singh,5 F!ollolL'Ct,'J v. llfadan 

fifohan Lcd," l(anna/~Ct.IJa v. ~Yal'asim 7LUlll.7 ..LY(~jll IOwn v. 

Im tiaz-wl-din.s But in one such case, CI'OlNl!) v. Ind1'o · 

R aia an injunction was r efused, and it was h eld that the 
plaintiff's r emedy lay in an action for damages: Cf. 
TVatson g' Co. v. Ramclullul Dlltt.10 So, too, he can not 
erect a factory, J-Jo l101Ca!) Y . llfa7lOmed Alill or other 
building, SileO Prasad Singh v. L ilah Singh12 on joint land, 
.ilfe1uli Ilossein IOwn v. A ujad Ali 13 \vithOl1t the consent of 
his co-sharers. In jjfllhammad Ali J/wn v. Faiz B aHsll, U 

it was held that certain co-parceners who had purchased a 
building erected on land jointly held by several co-parcener:; 

by a stranger to the property were rzuoad the building 
in suit trespassers, and could be sued by the remaining 
co-parceners to be put into joint possession of the building .. 

In several cases the Courts b:we ordered the demoli tion 
of buildings erected on joint laud. In many others, 

1 12 B. L. R . , 197 ; 20 W. R., 1G8. 

• 8 B. L. R., Ap., 45; 16 W. n., 41. 
3 23 W. R., 428. 

• 25 W. R., 313. 
t 25 W. R., 374. 

• I. L. R., 8 Calc., 446; 10 C. 
L. R, 381. 

, 19 Mad., 38. 
B 18 All ., 115. 

9 18 W . R" 408 . 

10 1. L. R. , 18 Calc" 10; L. R ., 17 
1. i\ ., 110. 

II 16 W. g ., 140; 12 J3. L. Ie., 
191, noto. 

,. ~o '\1'. R., 160; 12 E. L. R, ISS. 
18 All. H. C. R., 1874, 259. 
14 18 All., 361. 
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however, they have refused to do so. The following cases 
are instances of such buildings being ordered to be 
removed: Gw'u Das Dhar v. BUai Gobind Baral,l 

BissamDltar Sltaha v. Shib Chandra Shalta,2 Rajend1'o Lal 

Gossami v. Sltama Chm'an Lahil'i,3 Shadi v. Anup Singh,~ 

J(annal.:a!Ja v. lYarasimlmlu.5 In Rajendro Lal Gossami 

v. Shama Cltm'an LaTti'l'i and ot/tel'S6 one co-sharer had 
erected a "naubatkhana," or platform to accommodate 
musicians, on the land of a small joint property, the 
extent of which was very limitell, without the consent of 
all his co-sharer5, and the act was held to impair the 
enjoyIllen~ of the property and cause considerable annoy­

ance and discomfort to the other co-sharers. 
In the following cases the Conrts have refused to ol'del' 

the demolition of buil(lings erected on joint land: It'obin 
Cltal1dm J1Dtm v. Jfaheslt Cltandra lIfitra,7 BisTtambar 
Lal v. Rajaraln,S Sl'ichand Saltlt v . .l..Yim Chand Sahu,9 
DWal'!cal1atlt Blmiyah Y. Gopinath Blmiyah,lO lvIasim 
lIIollah v. Panjo Gha1'Ctmi,ll JIohim Cllandl'a Ghosh v 
.lfadh~tb Clwntil'a Na!J,12 Dltl'!l(t L cd v. Halw::tnt SlZhai,13 

NocltI'!) Lall Cltuckl!l'lJUtt.'1 v. BI'hdLt'lUn Chunder Cltuclcel'­
butt.,!,14 Paras Ram v. SherjitY In most of these cases the 
Courts proceeded on the ground that the act complained 
of was not proved to be destructive of, or detrimental to 
the enjoyment of the joint property. In Mohim Chandra 

Ghosh v. Madhab Chandra Nag,16 in which the plaintiff 

lIB. L. R.; A. C., 108; 10 W. 
R., 171. 

• 2~ W. R., 286. 
3 I.L. R.,5Cn\c.,18;4C.L.R.,4li. 
~ I. L. R. , 12 All., 436. 
• 19 !\Ind., 38. 
6 I. L. R., 5 Cn\c., 188; 4 C. L. 

R..,417. 

1 3 B. L. R, Ap., Ill; 12 W. 
R.,69. 

8 3 B. L.·R., Ap., 67; 13 W. R., 

37, note; 16 W. R., HO, note; 21 
W. R. , 373, note. 

9 5 B. L. R., 25 ; 13 W . .R., 337. 
.0 12 B. L. R., 189, note; 16 W. 

Roo 10. 

" 21 W. R., 373. 
J' 24 W. R., 80. 
,3 25 W. R. , 306. 
14 I. L. R., 8 Calc., 708. 
" I. L. R., 9 All., 661. 
.6 24 W. R., 80. 
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alleged tbat tbe plaintiff bad dispossessed bim by digging a 
tank, building a ~cbool-room and manufacturing bricks for 

his own use upon tbe joint property, a doubt was expressed 

as to wbether these acts constituted dispossession. "It 
requires consideration," it was said, "whetber, in oruer 

to maintain a suit for possession by one sbrtrebolder 
against another, something more tban wbrtt is strtted in 
this plaint must not be done, somelbing amounting to an 
actual turning of the co-sbarer out of possession, or a 
refusal to let bim enter." 

In tbe last cited crtse, .1YoCll1'/! Lall Clmckerbutty v. 

B1'illdabw~ C/wILde?' Clwclw?'blltty,1 it was said :-" There 
is a considerable difference between a case in which the 
other co-sbrtrers acti l1 g witb diligent wrttcbfulness of their 
rights seek by an iujunction to prevent the erection of a 
permanent buildiug, and a crtse in which after a per­
manent building has been erected at considerable expense 
he seeks to have that building removed. In a case such 
as thrtt last mentioned, the principle which seems to have 
been settled by the decisions of this Court is this, that 
though the Court has a uiscretion to interfere and direct 
the removal of tbe building, this is not a discretion which 

must necessarily be exercised in every case; anu, as a 

rule, it will not be exercised unless the plrtintiff is able to 
show thrtt injury has accrued to him by reason of the erec­
tion of the building, and perhaps further that he took reason­
able steps in time to prevent the erection." In one case, 
the Slwmnaga?' Jute Facto'!'y Co. v. Ram lYamin Clwtm:ji,2 

the Calcutta High Court refused to grant an injunction 
at the instance of a co-sharer in a patni tenure, restrain­
ing the lessee of other co-sharers in the patni from build­
ing on land appertaining to tbe paLni, following the Eng. 

lish rule that in granting or withholding an injunction, 

1 I. L. R., 8 Calc., 708. • I. L. R., 14 Calc., 189. 
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the Courts exerci"e a judicial discretion, and weigh the 
amount of substantial mischief done or threatened to the 
plaiutiff, and compare it with that which the injunction, 
if granted, would inflict on the defendant. "We are not 
aware of any decision," it was said in this case, "which 
establishes the broad proposition contended for by the 
plaintiff, that one co-owner is entitled to an injunction 
restraining another Co-owner from exceeding his rights, 
absolutely, and without reference to the amount of dam­
age to be sustained by the one side 01' the other from the 
granting 01' withholding of the injunction." This was 
followed in .Tai Chrtndl'a Raldtit v. Bip1'O Chamn RalchitL 

in which it was held that before a Court will, in a case 

of co-sharers, make an order directing that a portion 
of the .ioint family property, alleged to have been dealt 
with by one of the co-sharers without the consent of 
the other shall be restored to its former condition, the 
plaintiff must show that he has sustained by the act he 
complains of some injury which materially affects his 
position. In this case the act complained of was the 
excavation of a tank, and it was held that the fact that 
a portion of the land on which the tank had been 
excavated was fit for cultivation, did not render the 
excavation of the tank an injury of such a substautial 
nature as would justify the Court in putting the defendant 
to the expense of refilling the tank. In some cases, 
however, it has becn said that when the enjoyment by 
a co-sharer of his property has been interfered with 
by his other co-sharers, his remedy lies in a suit for 
partition: Bindubashini Debi v. Pettit PaTlan Chattopa­

dh,1!a,2 Dwal'kallath Bl!1li!/ah v. Gopinath Blllliyah,S Golml 

j{'rishna Sen v. lshal' Chandm Rai.4 

, 1. L. R, 14 Cnlc., 236. 
~ 3 B. L. R., A. C., 2tli. 

• 12 B. L. R., ISO; 16 W. Ro, lO. 
41 W. n., 12. 
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Who may sue. Anyone of severa l joint tenants of laml may sue to 
to eject a tres- . _ . 
pa"ser. eject a trespasser. The consent of one ,lOll1t tenant as to 

the possession of a trespasser does not make him less a 

trespasser with regard to the other joint tenan ts: Tilak 

Rai and othel's v. Ramjus Rai and othel's,! Lachman 

Prasad v. Debi Din.2 So, too, the Calcutta High 

Court has held in Radha P1'Clsad TVast/ v. Isqt:3 that, 
where a tenant has been put into possession of joint 
property with the consent of all the co-sharers, no one Ol' 
more of the co-sharers can turn the tenant out without 

the consent of all the others; but no person has a right 
to intrude upon such property against tbe will of the co­

sharers or any of them: if he does so, he may be ejected 
without notice either altogether, if all the co-sharers join 

in the suit, or partially, if some wi"h to eject him. The 
legal means by which such a partial ejectmellt is effected 
is by giving the plaintiffs possession of their shares jointly 
with the intrllller, as explained in Halodlw1' Sen Y. Gum 
Dets Rai.4 See also .lIadan Singh v. ~YIII'Pat Singh," and 

G"anslwin Singh v. RanJit Singh," and contm, Lachman 

Salwi Chettulhul'i v. S eami Jha.7 

That the reversioner can sue for tre:3pass only, where 
there is a permanent damage from trespass to the reyer­
sion, is the rule of English law: and thm, as a rule, 
the tenant or holder should sue in all cases of' tre:<pass 
unless there is permanent damage to the property. In 
Dlti1'lnani Dasi v. e1'o/t,a it was held, that. the 
lessor (reversioner) might sue a thinl party for damages 

caused by excavations on lands leased out to a les~ee. 

Here there was a permanent damage to the reversion; 

• All. H. C. Rep., 18i!3, 182. 
I 3 Agra, 264. 

• 1. L. R., 7 Ca1e., 414; 9 C. L. R., 
76 

4 20 W. n., ]26. 

• 2 W. R., 290. 
• 4 W. R ., Act X, ;19. 

, 5 W. R, Act X, 03. 

• :3 W. R., S. C. C. Ref., 20. 
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nnd so too in 1lianind1'o Chandra SiI'ka1' v. Mani1'udin 
Biswas and another,1 where the lessor sueu the sub­

lessees of his lessee to compel them to fill up a bnk 

they had excavaterl on land leased by him and sub-leased 

to tbem by the lessee, or in lieu to recover damages, it 
was beld, that the plaintiff had a direct remedy against 
the sublessees. Also, in the case of Ram Cltandm Jana 
v. Jiuan Chandra Jana,2 where the uefendant erect­
·ed an embankment across a river, whereby lands let 
by the plaintiff to tenants were flooded, and the crops 
lost-the tenants only paying rent to plaintiff when they 
managed to reap the crops from these lands-the plaintiff, 

lessor, was held to have such an interest as to entitle him 
to sue for damages. 

In Venkata Chalam Clwtti v. Andiappan Ambalam,3 
it was said that the rule of English law that a land­
lord who has parted with his possession to a tenant 
cannot sue in trespass for damage to the property, 
unless the wrongful act complained of imports a damage 
to the reversionary interest, rests upon the ground that 
the landlord has for the term of his tenancy parted with 
his interest, and that temporary damage, the consequences 
of which cannot be prolonged beyond the term of his 
tenancy so as to affect his reversionary iuterest, does not 
concern him. This rule, however, does not apply to sucb 
landlords in IndIa as participate with the cultivators in 
thtl crop, and who are therefore, as it were, partners with 
their tenants. 

As to trespass after decree: in i.1Iadan i.11ohan Singh Trespass after 
. ., decree. 

v. ](anal Das Oltakmbal'ttl,4 It was held, that where 

a perSGn, who had obtained a decree for lnnd, had, by 

his own act and not by the act of the officer of the 

1 11 B. L. R., App., 40 ; 20 W. R., s 1 B. L. R., A. C., 203. 
:230. • 1. L. R., '2 ~Iad., 232. 

4 12 B. L. R., A. C., 201. 
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Court, taken possession of more land than the decree­

gave him, a suit would lie to recover possession of any 

land taken in excess of that given by the decree; this 

was also held in Sa1'at Sllnda1,i Devi v. Onwa1' Prasad' 

lYamin Rai.l In Ram .l.Yewaz Singh v. ](ishen Raia 

it was held, that if a person in whose favour a decree 
for po~session of land had been passed, peaceably 
obtained possession of the land without executing bis. 
decree, and was subsequently dispossessed, be migbt 
maintain a fresh suit for possession. On tbe otber band, 
in Jagend1'0 J.Yal'ct,llan Y. Sct'I'noma,lji,a it was beld, that a 
suit would not lie, if such dispossession was the act of the 
officer of the Court; but it would be a question between 
the parties relating to thc execution of the decree. This 
was in accordance with tbe general rule tbat questions 
relating to tbe execution of a decree must be determinecl 
by the Court executing the decree and that no fresb suit 
will lie in respect of sucb matters: Krishna Sundal' Rai v. 
PI'aSW1nO lYath Blmttaclla1:ji; 4 Slw111a Sundari Debi v. 

BUa; Gol,illll Baml ; 5 Radlut Gooind Slwlw v. B1'ajendm 
](umctl' Rai CllaHdln'i.G 

In SUligaret Netnlyetl/a Pilla; v. Sandim Pillai,7 tbe 
plaintiff bad got a decree for the possession of certain 
land with the crops on it. The plaintiff asked for the 
execution of tbe decree in respect of tbe land and of 
tbe crops 'wbicb be alleged bad been unlawfully taken 
away by tbe defendants. Possession of the land was. 
given to the plaintiff, but he was referreu to a separate 
suit for the value of the crops removed. It \yas helJ tbat 
no such suit lay, but plaintiff's remedy was by a proceed 

1 12 B. L. R, 207 (note); 12 W. 
R.,8;;. 

~ All. H. C. Itep., 18i4. 13i. 

• 12 n. L. IL, 203 (note); 14 
,Yo n., 30. 

• \V. R., 186·1, 208. 
• W. n., 1~64 , 331. 
til 7 ,Yo Ro, 37:2 . 
• G :I["rl. H. C. Hep. , 13. 
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ing III execution of the decree under sec. 11, Act 
XXIII of 1861, all:d in Basant Kawal v. F01·th,l that 
where R had obtained a decree to be maintained in 

possession of land leased by N to F and to cancel 
the lease, and subsequently to the date of the decree 
entered on the land, which had been already sown with 
indigo by F, and F, on the ground that he was still in 
possess iou, sued B to recover damages for trespass and 
injury to the indigo sown by him, it was held, that B was 
at liberty to enter upon the land and cultivate it notwith­
standing that he had not taken out execution of his decree, 
and that if any injury occurred to F from B's occupation 
of the land after his deoree, F had no claim on B for 
damages. So, in Jawit1·i v. Emile,2 in which the 
plaintiff had obtained a mandatory injunction for the 
removal of a wall which the defendant had built 011 his 
land, but which decree he did not execute, he was held not 
entitled to sue for damages for non-compliance with the 
mandatory injunction, to compel performance with which, 
it was saiu, the plaintiff had his remedy in execution. 

The last subject in connection with trespass on il11- ~Icsne profil• 
mcIude mtcr. 

moveable property to which attention will be directed est. 

is that of "mesne profits." Mesne profits are defined 
by law (explanation to s. 211, Act XIV of 1882) to be 
•. those profits which the person in wrongful possession 
of snch property actually received, 01' might with 01'-

dimu:y diligence have received therefrom, topet/le)' with 

interest on such pl·ofits." The corresponding section of 
Act X of 1877 did not contain the words printell in italics, 
but they were added to it by the anwnrling Act, II of 
1879, in consequence of the rulings of the Calcutta 
High Court aWlmling interest in cases where the lower 
Conrts had failed to award them: LaHi ~Yal'ayan v. 

1 All. H. C. Rep., 18,5, 47. ~ r. L. R., 13 All., 98. 



122 Indian Case-Law lin 1 cwts. 

Kali Poddo Bwwl'ii,1 ancl I1aro Dm'ga Chaudhumni v. 
Samt Sunda1'l' Debi.2 In another case, K?'ishnanand 
v. Pratab Karain Sillgh,3 in which interest on mesne 

profits was allowed, it was said by their Lord~hips of 
the Privy Council that under the fonner Procedure 
Code, there being no rule of law obliging a Court to 
allow interest upon mesne profits, it is a matter for the 
discretion of the Court upon consideration of the facts to 
allow interest or not. Compound interest may Le awarded 
as an essential portion of the damages recoverable by 
a person wrongfully kept out of immoveable property, 
but the term "mesne profits" does not include COI11-

pound interest, and so such interest cannot be allowed 
on mesne profits, unless claimed in the plaint and awarded 
by the decree: Pmtap Chandm Ban(.ali v. Scamo Jlla!)i,4. 
11a?'o DUl'ga Chaudharani v. Sarat SllIulal'l Debi,6 
Bmjendl'o Kuma?' Rai v. Madhab Chwulm Glwsh.6 

When mesne Mesne profits cannot be claimed or awarded except in 
profits m",y he 
awarded. suits for the recovery of possession of immoveable proper-

ty yielding rent or other profits. 'When a larger amount 
is found to be due for mesne profits than that stated in 
the plaint, the p1aintiff is not bound down to the amount 
claimed in the plaint, though it may be used as evidence 
against him in favour of the defendant. If ultimately more 
is found due to the plaintiff, he is entitled on p:tyment 
of further Court dues to the larger amount so found due: 
11a?'o Gobind BhalceLt v. Digambal'i Debi/ Pia?'i Sundari 
Dasi v. lshan Chandm Basu,8 Jadumani D ebi v. Mahomed 

1 T. L. R, 4 Calc., 882 ; 4 C. L. 
lL,60. 

~ 1. L. R., 4 C",lc., 674 ; 3 C. L. 
R, 617. 

o 1. 1,. R., 10 Calc., 785 ; L. R., 
11 J. A., '8S. 

4 14 W. R, 151. 
• 1. L. R., 8 Calc., 332; L. R, 9 

I. A., 1. 
8 I. L. R, 8 C",]e., 343. 
1 9\\'. R., 21i. 

• Hi W. R., 302. 
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Ali [Own, I Galll'i P l'asacl ]iundu Y. Reily.2 Mesne 
profits can only be recovered if they are awardo(l in the 
decree: n'ise v. RaJend·/·o lilt/Hal' Rai,3 EHaul'i Singh 

v. BiJainath Clwltopadhya,4 Raisllllliissa Begam v. Sa?'oda 

SllIulal'i Challdlllll'ani,5 Amh' .Ahmad v. hami?' Alllnad,6 

Brou[Jhton v. Prahlacl Sen,1 Blmuaneslw?'i Chawllllll'alli v. 
JIallson,8 Sadasiva Pillai v. Hamaliuoct Pillai,u Abdul Ali 
v. Asitl'((/i.m,lO Rwn Rup Singh v. Shea Ghulam Sill[Jlt,ll 

Fakhl'lt(lin 11Iahamed Ahsan v. The Official Tl'ustee of 
BeJl[JaZ,1z Ram Glwlwn v. DWa?'l.;aRai,lS Gannu Lal v.Ram 

SahaiH Chandm lilll/lal' Singh Y. Gonesh Chandra Das.16 

But in one case, Kalinath Das y. Raja JlJiah,16 in, which an 

auction-purchaser who prayed for possession, as ,veIl as 

meme profits, obtained a tlecree for po~scssion which sai!I 
nothing about mesne profits, and no reason appeared why 
mesne profits should be refused, the Calcutta High Court 
allowed mesne profits in execution. 

I t · .1 fi h f Terms of n execu mg a uecree for mesne pro ts t e terms 0 decree for 

the decree as to tho }leriod tIut'inn- which ll1e~ne llrofits mesne pro.fi ts 
'" mu,t be stnct. 

are to be allowelmust be strictly adhered to : Ila/'ol/atlt Iy adhered to. 

Rai v. Intilt Bhusan Deu,17 Rain Loc7wll v . .1I((I1S1I.1' Ali 
Clw I LLllulI'i, 13 Jano!.:i lYath JIuUtal:ii Y. Rai J{1'I'shllct S;II.'7h,1~ 

Ram Manil.·!Ja De v. J~(.ga/ll/((t1t GOjl.20 But a decree 
a,Yarding possession with memo profits from the date of 
the suit was held to be rightly construct] as a \YareI ing 

• 1. L. R., SCale., 295. 
II 1. L. R., 9 Calc., 112; 12 C. L. 

R.,41. 
8 11 W. ft., 200. 
4 13 W. R., 11; 4 B. L. R., 

A. C., Ill. 

• 16 W. IL, 25. 
6 18 W. R.. 1:l2. 
719 W. R, 15 ... 

" 22 W. H., 160. 
92,1 W. R. , 11,3; 15B. L. R., 383; 

L. R., 2 r. A., 219. 

10 2.1 \V. It.: 21;). 

n 25 'V. R., 327. 
B r. L. Ho, 8 Calc., 17S; L. R., 8 

I. A., 197; 10 C. L. R., 170. 
13 1. L. R., 7 All., 170. 
:4 1. L. Ho, 7 AI;., 197. 

u 1. To. n., 1:3 Calc., :!83. 

'6:l~ W. It., ·IOU. 
11 (j \Y. H., ~lisc ., 3:3. 
l ' ll W. R, 3;J(). 
,9 Iii W. H., :2H:l. 

.0 1. L. n., & l'ale., 563. 
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mesne profits up to the date when delivery of possessioll 
was effected: Banslti Singh v . .lYaza/ Ali Beg.! And 
when in a suit fOl" recovery of' possession amI mesne 
profits a decree fOl" possession is given, which is silent as 
Tegards mesne profits which have accrued between the 
date of' the institution of the suit and the deli vel")' of 
possession, a separate suit will lie for such subsequent 
mesne profits: iVan llIahan Sil'kctl, v. The SeCl'eta1'Y of 
State/a!' India in COlllwil.z 

As to the principles on which mesne profits are to be 
profits should assessed, in LaHti .lYal·ayan v. Itali Padilla Ballct!','i,3 it 
be uS3essed . . 

was held, that, in determining the amount payable to the 
hollier of a decree for mesne profits, a Court is bound to 
consider not what has been or what with good manage­
ment might have been realized by the party in wrongful 

possession, but what the decree-holder would have realized 
if he had not been wrongfnlly dispossessecl. This sounds 
very like a contradiction to wh~t is said in the explan~tion 
to s. 211 of the Civil Procedure Code; and I should 

almost fancy tbat, according to law, the principle adopted 
by the lower COUl"t (whose judgement was dated 1st .1une 

1878, after Act X of 1877, in 'which the expression" mesne 
profits" was defined in the same terms as it i~ in Act XIV 
of 1882, had become law) was the correct one. The lower 
Court said: "The point I have to consider is not what 
the decree-holder might, by anothel' course of manage­
ment, have realized during the period in question, but 
wh~t the party in wrongful possession did realize, or 
might, with good management, have realized." Surely 
this is word for word what the law says too. In Ganga 

Pmsctd v. (J(~jadhal' P 'I'rtsad alHl others,· it was held, 

that where parties to a snit for mesne profits were 
co-sharprs in the e~tate in which the lanel for which 

1 :1~ 'v. n ... :328. 
2 I. L. n., Ii Calc., 968. 

• r. L. R., <.I en]c., 8,92; 4 C. L. ll., 60. 
41. L. n., :1 All., 651. 
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mesne profits were claimed was situated, and the defendants 
had occupied and cultivatell the land themselves, the most 

reasonable mode of assessing mesne profits was to ascer­

tain what would be a fair rent for the land if it had been 
left to an ordinary tenant anel not been cultivated by the 

defendants. Here, again, we have a ruling after the passing 
of Act X of 1877, anel in a case decided originally on the 
18th June 1878, opposed to the plain words of the explana­
tion to s. 211, Act X of 1877. This ruling followed a, 

ruling of the Calcutta Court-Asmed I(oel' v. Indrajit 

I(o{!}'l-where the plaintiff, a ;mminelar, sued to recover 

land from the wrong-eloers, who held and cult,ivated it 

themselves; and the Court held, that, in such cases, the 

proper damages would be the amount of rent payable by 
a tenant for lanels of the kind. In lVatson and othel's v. 
Piw'i Letl Slwlw," where the plaintiff5 were cultivators, 
mesne profits were assessed at the net profits of cultivation 
acconling to the various capabilities of the soil in an 
average season, deductions having been made for expenses 
of cultivation, rise and fall of prices, and price of seed,­
following the principle laid down in SawZamini Devt v. 
Anand Cltetnd1'(t llalda?} where l\Iarkby, J., said: "The 
collections of the land may be a very proper criterion where 
the plaintiff is not him:3elf the cultivator, but where he is, 
or where he himself u:,es or wi:;he.3 to use the land, the 
principle on wuich lllesne profits ought Lo be calculated is, 
I thillk, what he would have made by himself holding 
possession of' the land." These rulings, too, take as the 
sbndanl what the phintiff might have maue, not what the 
defendant actually receiveu, 0[' with good management 
might have received. There are other cases, however, more 

consonant with tue present law. In DIl)'git Sl{ndal'i Devi 

1 B. L. R., F. B., 1003; 9 W. R, 8 7 B. L. R, liS, A. C. (foot-
445. note) ; 13 W. R., 37. 

s 7 B. L. R" 175. 
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v. Shibeshari Debi,] it was held, that, in a case of '\Tongful 

dispossession, the principle on which mesne profits should 
be assesseu, ,ms to ascertain the actnal rents or pl'O­

ceccls of the estate, ancl to make the wrong-cloer account 
for them to the person disposse'lsecl, everything being 
presumed against the wrong-cloer; and in Dwal'l,a lYath 

1I1itl'a v. Ram Dhan Biswas wul ntlwl's,2 mesne profits 
were defined to mean tbose profits wbich the person in 
actual wrongful possession of tbc land did actually receive, 
or might, witb ordinary and due diligence, haye received, 
from that land. This was followed in De Silw and 

othel's v. Teherani and othel's,3 and in Rlllonini I(oel' 

and others v. Ram Taltal Rai and othel's." See also Tlwlwl' 

Das Rai v. Nobin ](I'ishna Glwse,5 Jai KI'islma Dets v. 
TUl'nlmll,G Gllnt D!Jal ilIal'dal' v. Gopal Singh.7 In 
BI'Ltjendl'o Kllmal' Rai v. ilIadhab Chandm Glwsh,s it was 
said that it lies upon the wrong-doers to sbow ,ybat were 
the SUIllS realized as rent during the time of their possession. 
Where a cultivating raiyat is dipossessed by his lamllord, 

tbe mere rent of the land realisecl by the lanulonl is not 
necessarily the measure of the damage sustained by the 
raiyat and recoverable by him as mesne profits: Bltaipo 

CllCtndm Jla:::nmdal' v. Bamandas llIukha1:ii.D In such 
a casc thc !amllord is liable to make good the loss which 
the raiyllt sustains by being dispossessed: IJamklal Salta 
v. SI'inibash ](w'IJWka1'.1O 

In calculating mesne profits, collection chargcs and 
payment;; on account of Government revenue are ac­
cording to the Calcutta High Court to be deducted: 
BissctllesllCtTi Debi v. Tam Suncial'i,ll Dinabandlm 

J 8 W. n., 101. 

• 8 W. n., 10~. 
3 9 W. R , 37·1. 
4 17 W. n., 156. 

• 22 W. n., 126. 
6 24 W. R., 137. 

1 2'1 W. R., 271. 

• I. L. R.., 8 Calc., 343. 
9 3 B. L. R., A. C., 88; 11 W. R., 

461. 
.0 15 W. R., 428. 
11 Marsh., 201 •. 
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1.Yandi Y. ]\-eshav Clll.lndm G1LOSh,1 Ram Dltal Sillgh Y. 

P(t}'a meshCt1'i Prasad Sillglt,2 Palma Y •. Bal GolJ1~nd Das,s 

E1/lliwissa C/uwdlwl'ani v. R((l~ibllnllissa:~ The Privy 

Council too, in one case; 1](0'0 DlIl'!la Cltawlll1lrani v. 
Sal'at SUlldal'i D ellis has ailowed colledion charges 
to be deductell from mesne profits. The Calcutta High 
Court has, further, in a suit f01· the me,.,ne profits of 
endowed lands, held the judgment-dehtor to be entitled to 
a dednction 0[' the expenses incurred by him in calTying 
on t.he worship of thfl idols: TllCtl~IlI' JJas Acllfoji 
Clud mba I'lt i y. Saslli Blwslwl! C1Wftll:ii.6 But the 
Allahabad High Court, as already pointell ont (ante, 

p. 7;;) in Altat' At,; Y. Lay; J1al,7 has made a dbtinctioll 
betwccn the ca~e of a trespasser !JOlla ,ride and that of one 
mala ,fide, and has held that collectioll chnl'g:es may be 
allo\ycd, if the trespas!"er has entcred on 01' continucd on 
the lauel in exercise of a VOIl« Jide cla im of right, bnt that 
they should be disallowed if when he (Jlltcre<1 01' C011-

tinue'll on .the land, he was aware of thc defect in his title, 
although such necessary payments as GOYernment revenue 
or ground rent may be deducted. In TiZak C/wild v. 
Sa1ll1amini Dasi,s it ,,'as held, thnt a trc,:,pas~e r was 
entitle!l to a deduction of Government revenue so as 
to 8how there were no profits at all, but could not 
1'eco\'er any sum so paid ill excess of the profits 
claimeJ, either by plea of set-off or in a separate .,;uit, but 
must be content to bear the bunlen of his 0\\"11 wrong. 
" In a suit fOl' mesne profits," it was said in this case, 
"the plaintiff is only entitled to reCOYOl· the actual loss 
which he bas sustained by being kept ont of actual posses-

, 3 W. R., ]IIi,"., 2'j. 

• 7 \Y. R., is. 
• 7 W. R., 230. 
49 W. R., 457. 
S I. L. Ro, 8 Ca.lc., 332; L. R, 9 

1. A., l. 
8 17 w. R., 208. 
7 1. L. R., 1 All., fi18. 

o I. L. R., '1 Calc., 5GG ; 3 C. L. R., 
456. 
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SlOn ; and therefore in asccrtaining the amount of snch 

loss, it is right to take into consideration the receipts on 

one hand and the necessary payments on the other . But 
it does not follow from this that if a man lias wrongfully 

taken possession of property and held it adversely to the 

tn~e owner, and has been a loser in consequence, he has 
a right to recoup himself for his losses againsr, the true 
owner." In a recent case in the Allahabad High Court, 
Shitab Rai v. Ajwlhia Vmswl and others,1 the pIan tiffs 
were lessees of certain land and their lallelloi'd wilhont 
giving them such a notice as would legally determine 
their tenal:cy, let tho land to the defendants, who tOok 
possession, demanded rent from the sub-tennllts and re­
ceived the rents and profits. The plain tiff then sned for 

possession and subsequently sued for mesne profits. It was 

held that the defendants were wrong-doers in uslll'ping 

possession and taking the rents and profits of the land, 
and being tort-feasors were not entitleel to deduct the costs 

of the collection of money they had wrongfully collected. 

They were, however, entitled to a deduction of a sum 

paid by them for Government revenue. 

I I. L, R., 10 All., 13. 
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I NOW come to consider torts as affecting those rights ~ntural 
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perty, and which are known as naturall'ights, easell1ent~ 
properly so-called, and rights resembling ea~e1l1ents, and 

pm/its it ]J1'endre. 
T, Ie 



Definition of 
t:llsement. 

130 Indian Case-Law on T01·t.~. 

A natural right is a right e,!: J1I1'e natUl'CI!, inherent to 
the possession of land, and given by the law to evel'Y 
owner of land as a matter of course. These rights 
"secure necessary support from the adjaccnt and subja­
cent soil" (to the conterminous ani1 surface soil), "and 
the due enjoyment. of air, light amI water, which, hy the 
provision of natlll'e, flow over the soil of one land-ownel' 
to that of anothel' for the cumlllon benefit of each." 
(Goddard's Law of Eascments, onl Edn., p. 3.) 

An easement in English law may be defined to be "a 
privilege, without profit, which thr owner of one tene­
ment has a right to enjoy in respect of that tenement in 
01' over the tenement of another person, by reason where­
of the latter is obliged to SUffCi' 01' refrain from eloinO' ... 
something on his own tenement for the advantage of the 
former ." (Goddard's Law of Easementt', 3rd Edn., p.2.) 

By section 4 of the Indian Easements Act (V of 188.2), 
which, up to the 6th March 1891, was in force only in 

l\Iadra~, the Central Provinces and COOI'g, but which, by 
Act VIII of 1891, passed on the lith March 1891, has 
been extended to Bombay, the .N orth-W cst Province~ 

and Oudh, an easement is defined to be ;, a right which 
the owner or occupier of certain land possesses, as such, 
for the beneficial enjoyment of that land, to do and con­
tinue to do something, or to prevent and continue to 
prevent l!omething being clone, in or upon, or in respect 
of, certain other Janel not his own." 

In Indian law t.he word" easrmcnt " ha" a much wiele I' 
signification thau it has in English law, as by scction 3, 
Act XV of 1877 (tIle Indian Limitation Act), it includes 
also a right, not arising from conb'act, hy which Olll' 

person is entitled to remove anlI appropriate for his own 

profit any part of the soil belonging to another, or any­
thing gro\ving in, or attacheel to, or subsisting npon, the 
land of another, and in the E'xplanafion to section 4, 
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Act V of 1882, the expression" to do something is defineu 

as including removal :mu appropriation by the dominant 
o\yner for the beneficial enjoyment of the uominant heri­

tage, of any part of the soil of the servient heritage or 

anything growing or subsisting thereon." The woru 
" easement in Indian law, therefore, incluues not only 

a real servitude, but what is known in English law us It 

jlJ'o,lit ,t jJ1'endJ'e. 
A p.1'orit it jJTelllll'e is a riaht "ye~ted in one lUun of' Profits 11. pren-

•. 0 dre. 
entering upon the land of another, and taking therefrom 

a profit of the soil." (Addison on Torts, 5th Edn., p. 

255.) In India, wben Act IX of 1871 was in fQrce, the 

right of J11'o,titS it lwencZl'e was known as " an interest in 
imllloyeable property" -Pad/ati .LYath Rai Chal£dhl'i Y. 

ilI"d/1it Pal'oi,! where it was held, that a jalkal' (in this 
(:asc a right to fish) in the tank of' another was not 

an 'easement' within the meaning of section 27, Act 
IX of 1871, but an "interest in immoveable property" 
within the meaning of clause 115, schedule ii of that Act. 

Tl1at the word' easement' as used in Act XV of 1877 
inc:ludes a Pl'(~(it ,i p1'elldl'e has been pointed out in Chandi 
Charan Rai v. Shil, Chandl'" }.fandal,2 from which it 
is further apparent that pl'o,fits it pl'endl'e in gross as 
well a" tho."e appurtenant to lami are included in the 
term 'easement,' as used therein. In this case a pre­
scriptivC' right of' n;;hery in gross and not appurtenant t.o 
any property wa~ held to be an 'easement,' and if enjoy­
eel for the time ::tnd in the manner prp.seribed by section 26 

of the Act, the p"rson enjoying it was helel to have 

acqllirell an inC/rfea"ibl(' righL although he could not 

prove that he POS;;PS;;('LI. pnjoyl'cl, or occu pied any domi­

nant knl'lllenj,. TIl<' word' ea;:PI1l('nt, ' in Act IX of 1871 

-------------------------

1 r. L. n., 3 Calc., 2iG ; 1 C. L. R., 
692. 

• 1. L. R., 5 Calc., 945 ; 6 C. L. R., 
269. 
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was not defined as it has been in section 3, Act XV 
of 1877, and hence this conflict in the rulings. The defi­
nition of an • easement' given in Act V of 1882, however 
is fl'amed so as to exclude all rights in gross. 

Buspenoion of Natural rights may be suspended by an inconsistent 
nlltnml rights • 
by ensements. easement,-that IS to say, by an easement acquired which 

suspends the action of the natuml right; but the natural 
right is not thereby extinguished, and revives at once if 
the easement ceases. This suhject will be fully consider­
ed when we come to ['peak of the rights of riparian pro­
prietors in natural and artificial water-conrses. As natural 
rights and inconsistent easementll over the same property 
cannot co-exist, that is, belong at the same time to the 
~ame person, a plaintiff cannot sue to establish his owner­
ship in a plot of land and in the altcmative an easement 
over it. In such a case, the Ualcutta High Uourt has 
held, he must be called on to elect which bl'lLnch of his 
case he will proceed with and to abandon the other: 
Bi;jai Kesllab Rai v. Abhai Clwl'an GllOslt;1 Dltanpat 

Singl! v • .J..Yamin PraslId Sillg,,;2 and Tulsilllrmi Debi v . 
• logesl! Cllandl'a Sltalw.3 Evidence of immemorial nser 
adduced in snpport of a right founded upon ownership, 
does Dot, when that right is negatived, tend to establish an 
easement: Cllllnilal Fulclumd v. Mall[Jaldas Gova1'lllwndas.4. 

Inconsistent Inconsistent easements, too, caunot co-exi~t according 
~~~e':::~cn:i:;-nn. to Goddard (Law of Easements, 3rd Edn., p. 32), because 
Unie"8 8uburdi· t t . ht t th··1 • • t nBted. n man canno gran a l'lg 0 a U'u person lDCOnSH! ent 

'with an existing easement he has already created. Nor 
cnn such a right be acquired by prescription, because, 
UIlcol'ding to English law, an easement can only be acquired 
by prescription when a grant can be presumed. But 
casemcnts apparently inconsistent may co-exist in subol'-

I IG W. IL, 198. 
II :lOW. R.o 94. 

• 1 C. L. R., 425 • 
.. I. L. R., 16 Bom., G01. 
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dination to one another. Thus, where one man has the 
right to an uninterrupted flow of water for his mill by 

virtue of one easement, another may also have the rignt 
to divert the water, when not required for the mill, by 
virtue of another easement: Rolle Y. lVltyte.1 (Goddard's 

Law of Easements, 3rd Edn p. 34.) 
Easements may be acquired by­

(1) Grant. 
(2) Contract. 
(3) Prescription. 

(4) Implication of hiw arising out of­
Ca) Necessity. 

(b) Severance of tenements. 
(5) Local custom. 

(6) Long user. 

Acquisition of 
casements. 

A grant 01' contract not being required by the law in Grant. 

India to be in wl'iting Illay be either verbal or in 
writing. No instrnment in writing is, therefore, requisite 
for the imposition of an easement :-l{l'isllll!t Y. Rayappa.2 

However, verbal grants and contracts require yery strict 
proof; and ('asements acquired in this way are difficult, 
though not impo;:sible, to prove. 

Before the passing of Act IX of 1871, the acquisition of Prcscriplion. 

easements by preseription was regnlated in the Presidency 
towns by the Ellglish la IV as it wa~ prcyious to the passing 
of' the Prc~rription Act (2 and 3 '\'111. IV, c. 71) : Eng-
ram v.Klzel1·oIHtlh IGu:ti}/'lIlah;3 DllUl,on JJ;J/l(ln iJallel:ji 

v. Elliott;4 UadllllswZan D e Y. Di8sonath De." This Act 
never applied to this conntry: Baymm v. Klletronath 

Kal'fill'lnah;8 Ja£ Pmkaiih Singh v. AmiI' Ali.G Prescrip-

tion at common law has been abolished by the IlHlian 

Easements Ace and the aCfJui5ition of easements by pre-

1 L. n .. 3 Q. D. , jO~. 
2 .j }Iad., !IS. 

8:3 B. L. R, O. C., IS. 

• 6 B. L. Eo, O. C., 85. 

51" B. L. H., 31H. 

• !l 'Y. I{., \11. 

1 Whitley Slukc,', Anglu.Indian 

Coc1c~, Yol. T. , p. SSJ. 
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scription is now regulated by the provi;;iolls of :;ection 15, 
Act V of 1882, and in those parts of India where the 

Easements Act is not in force by Act XV of 1877, sections 

26 and 27, which mainly re-enact the old law (sections 27 
and 28, Act IX of 1871). They nm as follows ;-

Section 26.-" Where the acees~ anll me of light or ail· 
to and for any building have bepn peaceably enjoyell 
therewith, as an easement, and as of right, without inter­
ruption, and for twenty years, and where any way or 
watercour~e, or the use of any water, or any othcr ease­
ment (whether affirmative or negative), ha" been peaceably 
and openly enjoyed by any per~on claiming title thereto 
as an easement and as of right, without interruption, and 
for twenty years, the right to such acce,,;; anll u,;e of light 
or air, way, waterconr.'ie, u;;e of water, 01· other (';tsemcnt 

shall be absolute anll indefeasible. Each of the saill 
periods of twenty year" ~hall b2 taken to be a period 
ending within two year;; next before the in;;titlltion of the 

Huit, wherein the eluim to which snch period relates i" 
contested. 

"E,vplanatioll.-Xothing i,: an intpLTnption within the 

meaning of this section, unll'':'' where there i~ an actual 

discontinuance of the po:;ses:;ion or enjoyment b,'· rea,:on 
of an obstl"l1ction by the act of some per~on other than 
the claimant, antillnle,s :mclt oh-;trnetion i~ ~llbmittt't! to 

or acquiesced in for one year after the claimant. has lIotit:1l 

thereof and of the per~on making or <lnthorilling thl" ~allle 
to be made. 

"Section 27.-Proyidp,1 that, when any lanil 01· W<lt.er 

upon, over, or from which any ea~ement. has bern I'lljoyrtl 
or derived, has been held untIl·r 01· hy yirtnc of nil,)" ill­

tereRt fOI· life or any term of yenr;. c:xc('l'ding three year5 

-from the granting thereof, thee tilll(' of t.lw enjoyment of 
such easement during the continuance of Rl1ch interest 01' 

term shall be excluded in the computation of the said 
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last-mentioned period of twenty years, in case the claim 
is. within three years next after the determination of such 
interest or term, resisted by the person entitled, on such 
determination, to the said land 01' water." 

The provisions of section 15, Act V of 1882, are similar, 
but they do not require the access and use of light 01' ail' 
to 01' for any building to have been enjoyed as of right, 
because it was considered that every person has a right 
to as much air and light as can come in at his windows. 
They provide expre;;sly for the easement of support, which 
is not mentioned in the Limitation Act, and they substi­
tute the words" right of way" for the words" any way 
01' \vatercour5e 01' the use of any water," occurring 'in sec­
tion 26, Act XV of 1877. 

U ~er for twenty years as an easement is not alone 
~l}fficient for the acquisition of an absolute :md inde­
feasible right, but in the casc of light and ail', the user or 
enjoyment 1l1\1;;t be (CL) peaceable, (b) as of right, accord­
ing to Act XV of 1877, and Cr.) without interruption 
and in the case of ways, watercourses, any use of water 
or ltny other easement- (a) peaceable, (z,) open, (c) as of 
right, and Cd) withont interl'uption. In both Acts it is 
dearly detinet! in wbat 'interruption,' in the sense in 
which the term is used in the Act, consists and does not 
conl3ist. It will, therefore, he my task, with the aid of 
the deci~ion;; of the Uourt,;, to explain what is meant by 
peacenbly and openly enjoyell,' 'as of right,' and I shall 

also comment on the ,Yord" 'without interrnption.' 
III Shallw Ch(tl'wl. Addi v. 1'a'l'illi Chal'ttn Banal'ji,l" Peaceably 

" • and openly 
wherc the owner of the domll1ant tenement had hllnself, enjOyed." 

with the intention of preventing the use of the way, 
created a permanent obstruction, which rendered such 
use impossible, it was held, that the wa}' could not be 

I 1. L. l{., 1 ('"Ie., ,1:.!~; 25 W.R" 228. 
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said, during the continuation of the obstl'uction, to have 

been' openly enjoyed' within the meaning of section 27, 

Act IX of 1871 (the old law exactly corresponding 

with section 26, Act XV of 1877) ; and that, accord­

ingly, though there had been no interruption withili the 

meaning of the section, a right to the way had not 

been established uncleI' the Act. The facts were, that the 
owner of the dominant tenement had blocked up a door 
to ,,·hich the lane, over ,vhich the right of way was claim­
cd, led, with the express intention that the right of way 

should not be used, and kept it so blocked for several 

years, which pedod the plaintiff 'wrongly included in the 
time reekone(l to\\:mls the alleged acquisition of the 

easement. On the other hand, in JJatlw1'ct ])as lYandva­

lault v. Bat Amtlti,l it \Yl1S held that the enjoyment by the 

plaintiff of' light and air through apertures, ten inches 

square, in the back wall of his llOuse for more than twenty 

years was open and manife;;t, and not furtive 01' invisible, 

and therefore sufficient to establish an easement. 

Where a right is alleged to exist by custom no fixed 

period of enjoyment is laid down by law as necessary to 

e~tablish it, and in Palaniwuli T'emn v, Futlti1'anyondlt 

~\-adan,2 it was heJJ that a customary right to use a well 

may exist apart fro111 a dominant heritage. 

Knowl edge or In AI':an v. Rakltal Clwndra Rai3 it was pointed 
, crdent owner . h f" . . Itt· 
not neeo" ",·)". out that for t e purpose 0 acqmnng a rIg 1 0 way or 

other easement under section 26 of the Limitation 

Act, it i~ not necessary that the enjoyment of' the ease­
ment should be known to the servient owner. "So 

long," it was said, "as the right of' way is enjoyed as an 

easement peacefully and quietly, as of right, and without 

intclTlll'tion for twenty years hy a person claiming right 

Lhereto, his right at the end of that time becomes absolute 

11. L. n .. 7 BUilL , ;)~~. !J :W ~Jad" :JSD. 
a I. 1,. 11. , 10 ( ·"Ie. , :!1-l . 
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and indefeasible. Nothing is said in the Act as to the 
knowledge of the servient owner being necessary to the 
acquisition of the right, and as the right to be acquired 
is not a prescriptive one,l the rule which obtains in Eng­
land with reference to prescriptive rights," (according to 
which an easement cannot be gained by prescriptioll 
without the knowledge of the servient owner), "seems 
inapplicable here." See contra, BltulJWl Jlollan BanCt1'ji 

v. Elliolt;9 but this 'was a case, the cause of action of' 
which arose in the town of Calcutta, alll] was decided 
under the English law which, as already pointed out, was 
in force in Calcutta before Acts IX of 1871 and XV of 
1877 came into operation. 

The meaning of the cxpression "as of right" was" As of right. " 

discui;sed in Madltllswlan De v. BissonatTt De.3 In this 
case the plaintiff sued to restl':tin the defendants from 
obst.ructing t.he access of' light and air through certain 
windows of the plaintiff's house, but it appeared that 
during part of the period in the course of which the 
plaintiff alleged he had acquired the right of easement, 
he, though not the owner of both houses, had bePIl 111 

possession of both, and it was held that the unity of 
possession in the plaint.iff f'01' part. of the period of 
twenty years excluded the oppration of section 27, Act. 
IX of 1871, as the enjoyll1rnt liming that time was not 
"as of right." "The qua~i-possession 01' enjoyment of 
an easement, as of right," it was 8aitl by l\Iarkby, J., 
"just like the possession of land or goods depends accord-
ing to tbe best authoritie;; partly upon faet~, hut partly 
also llpon intention. The possef'~oJ' of land 01' goods 
must intend to hold them ou his own behalf to tbe ex-
clusion of any otber person, or luh-ersely, as it is called. 

1 Uarth, <.'. ~J. ) here ll1ean~ pl'C ~ 

~criptiun-at-COlllIl10n law, whic ~h im­
port an implied grant. 

a (j B. L. B. , i:'''. 
• 15 B. L. n.. ;;61. 
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The quasi-possessor of an easement must intend to enjoy 
it as claiming a right thereto as against all persons, and 
especially as against the owner of the servient tenement. 
It seems to me impossible that a per;:on can intend as 
dominaut owner to enjoy an easement as of right against 
himself as servient occupier." The rule laid down in this 
case has been embodied in illustration Cb) to section 15, 
Act V of 1882. In order to acquire an easement nuder· 
section 26 of' the Limitation Act (XV of 1877) the en­
joyment mllst have been by a person claiming title 
thereto as an easement as of right for twenty years: 
Cltunilal Fulchancl v. JlJallgaldas Got'a1'''hamlas.1 

Enjoyment" as of right" does not mean merely user 
without trespa,s ; it means user in the assertion of a 

right: J[allik J:J,w(l!(l-ul-IIII'l v. Rampmscul Das,2 Him 
Lal J{oel' v. PaJ'lllessa1' ](Of.1' ,e ;llilllllll;1I Y. TVa.:-il' AZi . .J. 

It does not illlply a right obtained by ;..:rant. from the 
owner of the servient tenement: llIatllUl'a Das lYandralaf,!t 

v. Bai A.mtlti. 5 It clearly does not mean mere permissiye 
u;:er, and permissive user has been held as not counting 
towards the acquisition of' the right: .ilsutuslt C/wb'abal'lli 

v. Tit'/l, llaldw',r' Askm' Y. Ram "llanik Rai,' A kiwi 
l(l/mal' CltaA:mbal·tti v. J.Yabi J.Yawa::,8 Jlahallled Ali Y. 

Jugal Ram Clwlldl'a,o Falelt Ali v . • ·!sgaJ· Ali.10 Illustra­
tion (c) t.o section 15, Act V of 1882, cxpreEsly lays 
tbis down, for it ;;ho\\";; that IVhen a plaintiff has been 
in peaceable and open en.ioyment of' a right of way for 
twenty :Y'~ari!, if the defendant proves that t.he plaintiff 
on one occasion admittell that the mcr was not of right, 
and asked his leave to enjoy the right, this is sufficieut to 

... -----.. ------~--.. - .------------
1 J. L. fl. 16 Rom., ;'92. 

~ :"J B. L. R., A. C. , 281. 
8 1;' W. II. , ·IOJ. 

• ~j w. n .. fi:l. 
& I. L. Ho, i Bom., 5~2. 

6 W. n., l~i.iJ, 2\J3. 

1 1:3 W. !t., ja. 
s 1:1 W. n., .j.!!). 

9 I.J IV. n., 1~-t. J. 17 W. R., 11. 
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show that tLe enjoyment has net been of right, and the 
suit sball be dismissed. 

To constitute' interruption' within the meaning of the" Interrup. 

explanation to section 26, Act XV of 1877, and of ex- tion." 

planation 2 to section 15, Act V of 1882, there must be 
an actual discontinuance of the possession or enjoyment 
by reason of an obstruction by the act of some person 
otLel' than the claimant, and a submitting to, or acquiesc-
ing in, the same for one year after notice. In Slwma 
Cltaran Adcli v. Ta1'ini Chm'lm Banmji,l there 'was clearly 
no interruption, because the blocking up of the door 
was the act not of some person acting adversel)!", but 
of the owner of the dominant tenement himself, whom 
the plaintiff represented; nor was there 'abandonment,' 
uecau5e, as Garth, C. J., sai!l, this term, as applied to 
easements, means generally" the voluntary and permanent 
relinquishment by the dominant owner of a right which 
he Las actually acquired;" and here the plaintiff had 
neyer acquired the right. Garth, C. J., was of opinion, 
that' discontinuance' was the proper word for what had 
oecurred, which was not a discontinuance by adverse 
obstructIon, but such a voluntary discontinuance of the 
l'ser of the easement as woulll prevent the statutory right 
being acquired. He then proceeded to state, that the 
reason why such discontinuance preyellted the right be-
ing acquired, was because the enjoyment could 110 longer 
be saij to be 'open,' when as a matter of fact, it was 
impossible. 

The case of Elliott v. Blwuan JI"lwn Bana1jiZ afforus 
a clear illu~tration of what is an interrnption within 
the meaning of the Act. In this case the defendant 

had commenced a building before the expiration of the 
period of twenty years for the express purpose of creating 

'LL. R., 1 <';,,}c., '[:l:l;:l5 W. R, 9 12 B. lJ. U., ·106; 10 \Y . H., 19·1 
228. L. n., 1. A., Sup. Yo1., li5. 



140 Indian Case-Law on Torts. 

an obstruction to the acquisition by the plaintiffs of an 
easement of light through their windows, and it 'was, 
therefore, held, both by the Calcutta High Court and 
by the Privy Council on appeal, that there had not been 
an enjoyment of the right for twenty years by the 
plaintiffs so as to entitle them to maintain the suit. 

Discontinll In section 26 of Act XV of 1877 and section 15, Act V 
:lOce (If actunl 
u,er doc, not of 1882, it is laid down tbat the period of tweuty years 
amount to /! b .. '. h II b I 
interruption. 101' t e acqUiSItIon of an easement S a e ta ,en to be 

a period ending within two years next before the insti­
tution of tbe suit, and in an illustration to the former 
Act it is pointed out that if a suit is brought in 1881 
for obstructing a rigbt of way, and the plaintiff merely 
proves that he has enjoyed the right peaceably and 
openly, claiming title thereto as an easement, and as 
of right without interruption from 1858 to 1878, his 
suit should be dismissed, as no exercise of the right by 
actual user has been proved to have been taken place 
within two years next before the institution of the suit. 
Accordingly, in two cases, Gopi Chand Setia v. Blmuan 

"lIoltan Sen,! and Lachmi P,1'((sad .NaPflin Singh v. Tilak­

dltari Sill.q7t,2 it ,vas held with reference to the pro­
visions of section 27, Act IX of 1871, which were the 
~ame as those of section 26, Act XV of 1877, that to estab­
lish a right of way it was not sufficient for a plaintiff to 
prove user for twenty year~, which ended more than two 
years next before the institution of the "uit, but he must 
show exercise of the right by actual user within such 
period of two years. So, too, in Ilal'idas Nandi Y. 

J(Jeiunatlt Datta3 it was helll that a right of way over 
the land of another must be kept up by constant use, 
and that after a. diseontinuance of six: year:", no suit 
eoulJ be brought to re-establi~h it. But in Kailash 

, ~:l W. H. , 40l. 

2 ~.! \Y . H., :W[i . 

3 5 B. L. R., App., 06 ; 1-1 W. R. , 
iD, 
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Clut/ull'a Ghosh v. Sonalan Chal/!! Barlli,1 Garth, C .• J .. 
dissented from the rule laid down in the above cited 
illustration, amI held that iL was not necessary for a 
plaintiff in a suit to establish a right of way to prove 
actual user within two years previous to the institution of 
the suit; it was sufficient if he proved continuance of the 
enjoyment of the right. This suit was one in which the 
plaintiffs claimed a prescriptive right of passage for boats 
over the defendant's land when it became covered with 
water during the rainy season. The argument of the 
Ohief Justice in this case is as follows: "The 26th section 
of the Limitation Act renders it necessary, as far as we 
can see, that the enjoyment of the right claimed ,should 
have continued till within two years before suit. The 
section says not a word as to any actual user 01' exercise of' 
the right within the two years. It is obvious to us, that 
the enjoyment intended by the section means something 
very different from actual user. In order to establish the 
right, the enjoyment of it must continue for twenty years; 
but in the case of discontinuous easements, this does not 
meau that actual user is to continue for the whole period 
oftwenty years. On the contrary, there may be days and 
weeks and months during which the right lIlay not be exer­
cised at all, and ye,t during all those days and weeks and 
months the person claiming the right may have been in 
full enjoyment of it. The easement with which we have 
to deal in the present case afforus a remarkable illustration 
of this. The right which the plaintiffs claim can only be 
used by them during the two or three months of the year 
when the defendant's land is flooded; and if there were a 
lack of ruin, it is probable that even for twenty or twenty­
one mont.hs, t.he right might not be exercised at all; and 
yet, so long as t.he plaintiff's right ,\'Us not interfered with, 
wheneyel' tilry had occasion to use it, their enjoyment 

1 I. L. R., 7 Cnlc" 132 ; S C. L, R. , 281. 
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must, we conceive, be considered as continuing all the year 
round. Unless this were so, a person in the plaintiff's 
position, who coulJ only use his right during a short period 
of the year could never gain a prescriptive right at all. 
Illustration (b), therefore, which would seem to make 'enjoy­
ment' equivalent to 'actual user' must, we think, be 
rejected, especially as the latter clause, wllich follows the 
words 'the suit shall be dismissell,' is obviously quite 
unnecessary for the purpose of the illustration." The 
result of this case is that in such tt suit it is sufficient for a 
plaintiff to prove enjoyment of the ea;:ement claimed for 
twenty years and absence of interruption during the two 
years next before suit. '1'here can be no doubt that this i,; 
now the law, for there is no sueh illustration to section 15, 
Act V of 1882, it haying becn omitted when the Act 
was passed owing to this decision ot' the Calcutht High 
Uourt. 

In Jamnadas Shankar L(tl and allother y. Atmamm 

]fa11it.(tn,1 the effects of drhy all,l acquiescence on the 
acquisition of an easement were di~cussell. The law is, 
however, yery clear now, as any submission to the 
obstruction, as well as uC'C].uicscence ill it for It year after 

notice, is fatal. 
of The question by how many year,,' user an easement by 

prescription can he acquired again~t Government is all 
important one. In A )',:WI v. Jtakhal C//(wdj,(t Nlli £IneZ 
The Sel'j'r"'I/'.'1 ,~/ Slttte ,lo)' ]//(li((,2 it wag a:;~l1111i',l 

that ra~l'm('nt~ ('c)11111 1m ' HClluirp(l againf;t Goyrrllllwnt. 
by prcsl:l'iption in the !'lamp 'my fi::l thr)' nre acquir­
ed again"t priYlltt, individuals. In Vi,'es,( y. Tata'!J,lJa~ 

on the other hall,l, it. was fi,;:;Ulllt'd that ,.:i:dy :"cars' n~el' 

is reC].uirpcl to e,.:tahli5h n right by pre:,,(·ription against 
Governmcnt, anel ill the recent ca,.:p of Tlte Sec?'etal'!J 

I T. L. n., 2 nom., 133. 8 1. L. R., 10 (',,1~., :21-1. 

8 1. L. R" 8 Mo.cl., 46i, 
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oj State fa?' India v. l1Iatlw1'Ct Blwi,l it was pointed 

out that it is a ,Yell e"tablished rnle in England that 

the Crown is not includell in an Act lInle,s there be 

,yords to that ciTed, and that in Gal/pat Pllta!Jrt Y. 

Tlw Cv l1ect a l' I~l j(al/a1'((,~ it lIall l)('ell ~aid that "thi;; 

rllk of interprdatioll is \yC'll (',"tabli~l1l'd, allil applies not 

only to Ihl' Statute'" ]la,'sl·ll b.'- the Briti,h, 1m! abo tu 

tlw Ad~ of tl1l' Indiall Legi~l:duj"(' frallH'd \\'ith constallt 

rc'I'I'1"('II(:I' to tlw I'ul(, rC'co,!!nized in Ellgland." It was ae­

eonlingly held that the proyi~ion~ of ~ection :!G, Act XV 

of' 1877, do not apply to die CI'Om1, for tbe ;:edion 

is l'1C'arly ill ]ll'l',indicp of til() Crown's right~, amI t1w 
otlwr proyisiolls of tbe Act do not afford snffil:ient eyi­

dl'llce of an intention that thi~ sl~ciioll ~llOllld apply to th(' 

Crown. There C:11I be no qnestioll that this i" the law ill 

t,ito,"p parts of India in which Act. Y of 1.')82 is ill forc!" 

hi'r, h.Y tIll' last para,graph of ~l'dioll L!, it. is ('x]1re""I,\-

1'l'Oyidl'll that I1S('r for t\\'I'nty ,Yl'ar~ "itall not ('.;laLli,,,h an 

easemcnt when the property oyer \yhidl the rigltt is el:tilll­

ell belongs to GuYernment, anLl tltnt 11 51'1' for "ixty year" 

111l1st lIe proYl'd IJcfore an eaSI'lIIl'nt can he prescribell 

against Gon'rnmcllL 

Eascments may be aClluin',l b." illlplieatioll of b\y arj~- Eoscmcni;; of 
, ' '1'1 1 . . t I ncc8ss1t\-. ing oul', of neel""'lty. Ill;;, \\' lere :1 proJlI'rty b ~lt\la 1'1 -

so :15 t'Ll be inaecI'"sibk ()Xl'l'j,t 0\' (' 1' :t neigldlOlll''s land, 

thl'r!' Illa} be :t right of \\'a'y uf nl'c{'~sity oycr thai; land, 

A(~ I'ordilig to Engli"h Ll IV, in the,'1) cascs (It) the IIC'l'I'",it.', 

Illllst be cle:Lrly appare nt, and (Ii) a grant 1Il1l~1 \'1' c:lpa!Jk 

of being prcsumcd. TllIIs:L \\':1\' of nc C'cs-.ih' (':111 (1I11,\' bl' 

acquired when :L land U\Yl1el' Itas I/O vll" ,,' /I'IU/ to his 

ground: if lie, han' anotlll'l' \\:1\- ho\\'('\'('I' il1l'llnH'ni .. 'nt, 

tlw kd:mcc or anlllOril.} is :Ig:lillst :dIO\\'ing' him til pass 

0\'1'1' his neigbbonr's soil: llolm (!s y. GOl'llIfl,:; P 'l'Oct01' Y. 

I I. L. n., 14 BOlli " ~l~, ~ 1. L. n., 1 Bnm" l. a :2 BinQ'" 76. 
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IJotigson,l Dodd, v. Bm'clwll :2 (Gouuaru',; IJaw of Ease­
ments, 3ru Eun., p. 317.) This was the pl'inciple of the 
decision in :Mllnicipality of tlte City of Poona Y. Vaman 

Rajam/n Glwlap,s where it was helJ that a person pmchas­
ing a plot of land adjoining his ownlanu, and having access 
to the plot through his land coulJ not acquil'e a way of 
necessity over his yendor's land, of which the plot fOl'med 
a part. But had the plot been sold to a third person it 
might haye been otherwi:;;e. Fmthel', a grant must be 
capable of being pre;;um('d, for, in Ballw·ll Y. IIm·/·isoll;' 
Lonl Ellenborongh, C. J., said :-" The plea seems to 
suppose that, whenevel' a lllan has not another way, he hm; 
a right to go over his neighbour's close ; but that i~ not 
:<0, as It way of necessit.y is a thing founued on grant. 
Thus, if inacce:;;:;able land has been acquh'ed by eseheat, 
there has bcen held to be no way of necessity-Pmctol' Y. 

IIodgson :5 (Goddard's Law of Easement"" 3rd Eun., p. 
318.) 

Though a tenant cannot., as against his landlord, acquire 
by preseription an easement of way in favour of the land 
occupieu by him as tenant over other land belonging to his 
landlord, yet he may be entitled to a way of necessity 
over the adjoining land of his landlOl'd : Jenabali Y. Ali­

lmddin.G 

Easeinents may also be acquired by implication of law 
al'ising fl'om the severance of tenements. The case of 
~Vm'!Jan v; Kh'by,7 is an authority in Inuia on this point. 
This was a case in which the plaintiff SUl~d to restrain the 
defendant from interfel'ing with and diverting the flow 
of water in a channel, anu for damages. The fact!' 
were as follows :-111 1860, 1\It-. Rae, whom the plain-

I 10 t;xch., 1'24. • 10 t;xch., 824. 
~ 31 L. J ., Exch., 364. • 1 C. W. X., 151. 
• I. L. R., 19 Bom., 797. , I. L. R., 2 Mad. , 46. 
• III. d: S., 38i. 
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tiff n'presented, agreed with the Government for the lease 
of a plot of ground, and got possession. In 1865, Mr. Rae 
took a lease of the estate from Government for 999 years, 
to enure from 1860, when he entered into possession. The . 
defendunt's estat,e adjoined the plaintiffs, and his title, also 
derived from Government, dated from 1869. A formal 
lease was granted to his predecessor in 1874 in similar 
terms to that to plaintiff. In 1864, Mr. Rae opened 
an artificial channel for the conveyance of water for 
the use of his estate. This channel was taken off from 
a ravine in Government waste land, and before reaching 
the plaintiff's estate, passed throngh land which, in 
1864, belonged to Government. but which suhseqltentIy 
formed part of the defendant's estate. When the lease, 
under which defendant claimed, was made in 1874, the 
flow of waters through the channel was enjoyed Ly the 
plaintiff. Tn this case Innes, J., in a most elaborate 
jndgment, discussed the subject of easements and rights 
analogous to easements, though not strictly easements. 
He pointed out that easements might be acquired by 
prescription, or might be the subjects of grant or contract; 
and that, in the present case, an easement must have been 
acquired by grant or contract under the lease, or by 
implication of law arising out of the severance of tene­
ments under the lease. As the plaintiff was lessee, though, 
fOt, 999 years, which was almost equivalent to absolute 
ownership, he could not strictly acquire an easement, 
beeause in initio an easement requires the existence of 
two separate tenements in the ownership of two distinct 
persons. The lessor, however, might convey by the con­
tract of lettino' rio'hts of the nature of easements to enure 

'" M 
fOt, the term of the holding. Such rights were: (1) 
Rights of easement already existing and held by the 
lessor ovet· the property of neighbouring proprietors, 
which by the lease he passes for the term of the lease to 

~ro W 
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the lessee; (2) Easements of necessity: such easements 
arise on the severance of tenements, when the convenience 
claimed is one without which the vendee or lessee 
could not have the use of the tenement then severeu off 
from the main heritage ; (3) Continuous and apparent 
easements, which have, in fact, been used by the owners 
during the unity of possession for the purpose of that 
part of the united tenement which corresponds with 
the tenement conveyed. The first did not apply in this 
case, as the property leased to the plaintiff was couti­
guous, at the time of lease, to no third person's property, 
but was surrounded on all sides by waste lands belong­
ing to the Government. Nor did the second apply, 
because the plaintiff could U5e the tenement beneficially 
without the so-called easement, though perhaps not as 
beneficially as he could have done with it ; hut it eame 
under the third head,-that is to say, the right claimed 
was a ri~ht in a flowing stream running from the lessor's, 
to and through the lessee's, tenement, which existed as [\ 
flowing stream prior to the lease, and which was made 
expressly for the purpose of the tenement leased to Mr. 
Rae. It was, therefore, a continuous easement requiring 
no language to pass it, but which passed by implica­
tion of law. Innes, J., drew the distinction between 
continuous and discontinuous easements as follows: "A 
discontinuous easement, as a right of way, not being a 
way or" necessity, cannot be implied from the disposition 
of severed tenements, and will not pass under a deed of 
grant of land or a lease, such as t.he present, without 
express words showing that it was the intention to pass 
it along with the property granted." AmI he quoted 
ErIe, J., in Polden y. Bast(ml,1 which was approved in 
Watts v. Kelson,2 where he said :-"There is a distinction 

_ .. _-_ . . _------------------

, L. R., 1 Q. B., 156. S : •. R., 6 ("han., 166. 



Affecting lncorpo?'eal Rialtts. 147 

between easements, such as a right of way or easements 
used from time to time, and easemellts of necessity or 
continuous easements. The cases recognize this distinc­
tion, and it is clear law that, upon a severance of tene­
ments, easements used as of necessity, or in their nature 
continuous, w:U pass by implication of law without any 
words of grant; but with regard to easements which are 
used from time to time only, they do not pass unless the 
owner, by appropriate language, shows an intention that 
they should pass." Innes, J., therefore; found the plain­
tiff entitled to a right to the flowing water within the 
ambit of the property leaseu to him,-that is to say, a 
right to use the water and pass it on ; and that the de'fend­
ant, who held land r"th "h""" and below plaintiff's land, 
was not entitIeu to interrupt it; but he too might use it as 
it passed through his grounds. Each was entitled to a 
re~sonable use of the flowing water. Kernan, J., while 
not prepared to say that this right did not pass under the 
general word 'easement' used in the lease of 1865 to 
Mr. Rae, because an easement, in fact, existed when the 
lease was made, considered the right, one by implication of 
law to an open, apparent, and continuous easement, in fact 
existing before and at the time of the lease and that the 
extent of such right was as expressed by Wilde, B., in 
Ewart v. Coc/tmne/ where he said: "It seems to me that, 
in cases of implied grant, the implication must be confined 
to a reasonable use of the premises for the purpose for 
which, according to the obvious intention of the parties, 
they are demised." 

So, too, in RatanJi H01·ma.~ji Bottlewala v. Edulji 
Hormasji Bottlewala,2 where two honses were originally 
held jointly by several owners deriving their title from 
a common ancestor, and one of the houses enjoyed a 

1 lI1ncq. , H. L. C., 117. • 8 Born. H. C. Rep. , O. C., 181. 
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continuous ea:,ement over the other, it was held, that such 
easement would, upon partition of the premises, pass to the 
dominant tenement both by implication of law and also 

uncler the general words contained in the deed of partition. 
The subject seems first to have been discussecl by the 

Calcutta High Court in Amatul Rasul v. Jhwnach Slngh,l 

which was a suit in respect of a "paIn," or water­
conr~e which had been dug for the joint benefit of two 
villages at a time when they both belonged to on e and 
the same person. Both villages had then enjoyed the 
br'nefit of irrigation from this ·watercourse. Subsequent­

ly, the two villages were sold at auction, ancl the plain­
tiff bought one and the defendant the other. It was held 

that both plaintiff and defendant purchasecl subject to the 
arrangements for irrigation made by the former owner 
of both properties. i\ recent, case is that of Cha1'1(' 

Sa?'7wka?' v. DokaH1'i Chandra Thah('?'.2 This was a 

su it, to restrain the defendant from using a path on the 

plaintiff's Jand. It appeared that the land held by the plain­

tiff and defendant had originally belonged to one owner, 
and that the plaintiff and the defendant had obtained their 
respective tenements more than twenty years previously. 
The path had been admittedly made by the original owner, 
but the plaintiff contended that when he purchased the land 
he had closed the path. In this case it was said by Field, 
.J. : " In the present case the defendant did not allege that 
he had acqu ired an easement by twenty years' enjoyment 
as of right. His case was that the two tenements ori­
ginally belonged to the same owner; and that while this 
1ll1ity of possession continued, the path and the ghat were 
constructed by the single owner; and that when the two 
tenements became the property of separate owners, this path 
oyer the plaintiff's tenement continued to be used by the 

1 2.1 W . R, 340. • 1. L. R., 8 Cnlc., 956: 10 C. L.R., 577. 



owner of the other tenement; in other words, the defend­
ant alleged an im plied grant. This implied grant might 
arise in one of two ways: (i) The use of the path and 
ghat might be absolutely necessary to the rnjoyment of 
the defendant's tenement, in which case there would Ix> 
an easement of necessity; (ii) The me of tlw path and 
ghat, though not absolutely necessary to the enjoyment 
of the defendant's tenement, might be necessary for its 
enjoyment in the state in which it was at the tinH' of 
severance ;-and in this case, if the easement were ap­
parent and continuous, there would be a presumption 
that it passed with the defendant's tenement. This lattrl' 

case is discussed in the books under the principle of 
the disposition of the owner of two tenrlllents (destin­

ation dlt pere de famille) see GaJe on Easements, 5th 
Edn., pp, 96, 97, and following pages; am] as to right 
of way, p. 103 note p. 124 note, and P!Iel' Y. Cal'ter. l 

This principle is just and fair and accord;; ,yith common 
sense. It is in consonance with the rule of justice, equit~·, 
and good conscience which must guide the Conrts in the 
absence of positive direction of the Legislature. In a 
still more recent case, Bolai Oftandm Ben v. Lallll(lIIi 
Dasi,2 the parties had obtained shares of a joint family 
dwelling-house by a decree of Comt, which provided 
that. they should take their shares by mutual convt'Y­
ances with liberty to the defendant to raise a partition 
wall. No conveyances \vcrp executed, amI the plaintiff 
sued to restrain the defendant from erecting walls so 
as to interfere with his easements of air and light. 
It was contendE'd that although in a case of a sale 
or other transfer inter pal'tes a grant ot' the ea~emrnt 
claimed by the plaintiff would be prol)('rl), i11l plied, no 
such right could be implied in a case of a partition by 
the act of a Court of law. ThE' Court did not decide this 

I H. ,md N., 916. 9 I. L. n., 14 C"]c,, 797. 
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question, which it observed was one of considerable diffi­
culty It said that the defendant had entered on the 
share alloted to her on the strength of the original parti­
tion decree, by which either party eould insist upon 
mutual conveyances. She was, therefore, bound to exe­
cute a conveyance whenever required, and she could not 
in equity be allowed to deal with the land in such a way 
as would defeat any conveyance called for. Further, the 
terms of the order which authorised her to raise partition 
walls went far to negative the right to raise any other 
obstruction. The last reported case 011 the subject is that 
of PU1'Shotam Sllkha?'aln v. Du?'goji Tuka?'am,! in which 
the parties were originally in joint possession of certain 
land. In 1865 they divided the land, and ten years later 
built at their joint expense a partition wall between their 
respective portions, leaving a hole and a drain in the waU 
for the passage of water from plaintiff's land to defen­
dant's land. In 1885 the defendant stopped the flow of 
water by the drain, and the plaintiff sued him to re_strain 
him from causing the obstruction. The lower Court held 
that the plaintiff had not shown that the water must of 
necessity be carried off by the drain in the wall, and tlmt 
there wa~ no express agreement for the water to be so 
carried off. But the High Court held that the plaintiff 
would be entitled to the easement claimed by him if he 
could show either that it was necessary for his share of the 
property, or that it was apparent and continuous and 
necessary for enjoying the share as it was enjoyed when 
the partition took place. It, therefore, remanded the case. 

The acquisition of easements of necessit.y and of quasi-The acquisi­
tion of ea:;e­
ment, of no- ea~ell1ents, that is, apparent awl continuou~ easements 
cosRlty and uf .' • " 
qua,si.easc- Ilece~sary for enJoYll1g property as It was enjoyed when 
ment'i 'accor(l· • . 
ing to the If, was separateu by grant or hequest, is proVided for by 
Easements 
Act. -----------------

a r. L. 1: . , 14 Bam., 452_ 
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"ection 13, Act V of 1882. It is to be remarked that in 
sub-section Cd) of this section, it is enacted that if the 
transferor of a property subject to an apparent and conti­

nuous easement wishes to transfer the property without 

the easement, his intention to do so must be expressed or 
necessarily implied. This i~ in accordance 'with recent 

English cases on the subject, in which Pye1' v. Cm'te1', 

quoted by Field, J., in Cham Sa1'no/.:w' v. Dolcaul'i Chand­

-J'{t Thaklll' was considered, and in which, acconling to 
GoJdard (3nl Edition, p. 172), " the principle is main­
tained that if a grantor wishes to reserve any right to 
hilllself at all inconsistent or at variance with the grant. 

or iii any way ill derogation of it, he must do so in plain 

allLI express terllls, and that such a reservation cannot be 

implied. " 
An easement can be acquired by local custom. This Acquisititol1 JOf casemen s )y 

l~ laid down in section 18, Act V of 1882, and is the law in local custom. 

other parts of India as well as in those to which Act V 

of 1882 applies. 
In the case of The SeC1'etw'y ()f State for India v. 

llIatllll1'CtbTlCli and others! the possibility of acquiring an 
easement by local custom was admitted. In this case the 

plain tift's claimed a right, as the inhabitants of a certain 
village, to graze their cattle on the banks and dry part 
of a village tank. They thus claimed a ),I'O/it ({ pl'endre, 

which ~Y Il1llian hw is an easeUlent. n was said that 
the rule of English law that a claim to a p1'ojit it }Jl'end1'e 

cannot be acquired by the inhabitants of a village, does 
not a.pply to a right of pasturage claimed by a village 
in the Presidency of Bombay as against the Goyernment, 
for the right of free p:lsturage had always oeeH recog­
nized by Government as a right bclonging to certain 
villages, and must have been acquired hy custom or 

, 1. L. R , 14 BUl"" ~1 3. 
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prescription. The suit was, hO\yever, dismissed, af' it 
~was held that the plaintiffs had not established their right 

to graze their cattle on the particular piece of land 

claimed by them, for it was said, this right of free pastur­

age which certain villages enjoyed according to the recog­
nized custom of the country, and which was admittedly 

enjoyed by this village, did not neccssarily confer tl1f~ 

right of pasturage on any particular piece of land. In the 
case of The Collecto}' of Thana v. Bal Patel,l a claim to 
graze cattle, not only in a particular village, but in every 
other village in the district of Thana was rejected. 
Another instance of an easement acquired by local cus­

tom is to be found in tht' case of 11Iohlln Lal v. N1I1' 
Almwd,2 in which a piece of land had been used from 

time immemorial by the inhabitants of a molllllla as a 
burial-ground, and such use was held to exclude any claim 

to exclusive possession by the zamindar, which would 

interfere with that use. In tht' case of lYamsayya v. 

Sami and others,3 the plaintiff~ were fishermen residing 

in a village Oil the banks of the tidal river U pputeru 
~md, by virtue of a local custom, they claimed the exclu­

sive right of fixing stakes and nets for the purpose of 
catching fish at a certain point in thc river. Tht'y S11C­

ceeded in proving thirty years' USCI' of this right, but 
it was contended that sixty years' user was required to 
establish such a right. The Madras High Conrt, however, 
held that t,his was not necessary, and the plaintiffs obtain­
ed a decree. A right to place ta~ias 011 a certain plot 
of land during the JIohw'i"'Jn was held by tho Allahahad 
High Court to be a right of the nature of the customary 
easements referred to in section 18 of Act V of 1882, 

amI may be acquired as such by prescription: K<la}' SI?Il 

v. JJlfllllman.4 In the same ca3e it was held by Edge antI 

1 I. L. n., 2 Born., 110. 
• All. H. C. Rep., 1869,116. 

3 1. L. R., 12 !)b.d., 43. 
4 r. L. R., li All., Si. 
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Bannerji, JJ., tbat wbere a local custom c:-;cluding or 
limiting the general rules of law is ~et up, a court sbould 
not decidc that it e:-;ists until satisfied of its reasonabl("­
ness, and its certainty as to extent and application, and 

that the enjoyment of the right has not, by leave granted, 
or by stealth, or by force, and that it had been openly 

enjoyed for such a length of time as suggests that origin­
ally by agreement or otherwise the usage had become a 
customary law of the place in respect of the persons and 
tbings it concerned. It was held in Palal/ia1ldi TeVlI1l 
v. Puthil'gonda 1Yadan,1 that no fixed period of enjoy­

ment is laid down by law as necessary to establish a 
customary right. 

In addition to these modes of acquirino' easements, it AC'1ui ,ition bof 
;::, casements y 

is clear that in those parts of India where sections 26 and long- ,,,er. 

27 of Act XV of 1877 are in force, easements lllay also 
be acquired by long user or enjoyment of such a charac-
ter and duration as to justify the presumption of a grant 
or other lawful origin of the right claimed. 

In Mlldlmsudnn De v. Bissonoth De2 it was beld. 
tbat the provisions of Act IX of 1871, did not exclude 
other mod es of acquiring easements besides the mode 
the Act prescribes; and tbe sallle will bold good with 
regard to Act XV of 1877. A recent ruling of the 
Privy Council in R',;jl'lIp .[(oe?· v. Abul Jlossein and 
otheJ'S,3 also clearly lays tbis clown. In this case mon' 
tban twqnty , and possibly fifty or sixty, years before suit, 
the plaintiff's ancestors and predecessors in estate hall 
constructed and used an artificiaJ watercoursn (' paIn ' ) 
on the defendant's lanel, making compen, atiol1 to them . 
The "paIn," by a channel at one part of its coursE', 
contributed to tJJe water in a 'btl,' or rese rvoir, belong­
ing to the defendants, and 1>y a channel ;It another part 

J 1. L. H., 20 Mod., 389. 
9 l~ B. L. R, 361, O. C. 

a J. L. R .o (j (';11(:., :3£H ; L. n., 7 
I. A., 2,10 ;"i C. L. F~. , 5:29. 
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took the water which overflowed from tho 'ttll' after the 
defendants had used as much as they requireLl. Less 

than twenty years before the suit, the defendants, without 
authority, obstructed the flow of water along the' palll' 
in several places. The Courts below differed as to whe­
ther some of these obstructions had not been made more 
than two years before the suit, the rest having been made 
within that period; and the result w:tS, that the claim 
was heM to be barred by limitation. Their Loruships 
held, tbat the provisions of Act IX of 1871, a remedial 
Act, anLl neither prohibitory, nor exhaustive, did not 
exclude or interfere with the acquirements of rights other­
wise than under them. A title might be acquired under 
the Act by a person having no title at all, but it Llidllot 
exclude or interfere with other titles antI modes of acquir­

ing easements; and section 27, hy allowing a user of twenty 
ye:u"s, if exercised until within two years of suit, under 
the conditions prescribed, to give without 1I10re a title, 
did not prevent proof of an easement founelecl on another 

title independently of the Act. Such:t long enjoyment 
as the plaintiff had proved should be referred to a legal 
origin, and the long use of the ' pain,' an(1 of the super­
fl.uous water of the 'ttil' afforded evidlmce giving rise 
to a presumption that a grant or an agreemcnt had been 
made creating an easement. And although, on the assump­
tion that some of the obstructions in question existed for 
more than two years before the suit, the plaintiff might 
not have shown a right under Act IX of 1871, section 27, 
yet he did not require its aid. And it was further held, 
that such obstructions being continuous acts, as to which 
the cause of action accrued de die in diem, Act IX of 

1871, schedule ii, part 5, clause 31, fixing two years from 
the date of the obstruction as the period of limitation" for 
'obstructing a watercourse," did not preclude a suit com­
plaining of obstructions, though made more than two 
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years precediltg the Jate of the conlluencement of the ;;mit. 
The latter point was very similarly decided in Ponnusmny 
Tavel'v. Tlte Collecto'/' of Jfad71'l'a lind othel's,l where the 
diversion of water was helJ to be a continuing injury 
down to the time of the institution of the suit. 

In Ach(d Jfalita and othel's v. RaJan J! aida and 

otlte1's2 it was helJ, that the propel' issues to frame when 
limit.'1.tion was pleaJed in a suit to estahlish an easement 
were-(1) Whether the easement in question was peace­
ably, openly, and as of right enjoyed by the plaintiff 
or those through whom he claims, within two years of 
the institution of the suit; and (2), in the event of the 
above issue being found in the negative, whether there 
is evidence of enjoyment on the part of the plaintiff, or 
those through whom he claims, of such a character and 
duration as to justify the presumption of a grant or other 
legal origin of the plaintiff's right inJepel:Jent of the 
provisions of Act XV of 1377, section 26. This ruling 
was based, as far as the second issne fralned went, on the 
decision of the Privy Council h('foro quoted. 

Then, in Punj£t J(ava?ji '-. Bai /(IIV£lI',5 in which the 
plaintiff proved that fl"Olll time immemorial and certainly 
for more than twenr.y years prior to the date of the 
obstruction by the Jefendants, he had enjoyed the right 
of baving an egrcss for his rain-water through It drain 
in the defendant's land, and in which more than two 
years from the date of the obstruction he sued the de­
fendants for its removal, it was held that, though ulllter the 
circumstances he had failed to proye a title acquired under 
section 26. Act XV of 1877, yet he, having a title eviJenc­
eJ by immemorial user, did not require the ail I of that 
Act, !lll!l inasmuch as the obstruction complainc!l of con­

stituted a continuing nuisance as to ,vhich the cal1:;!'l of 

I 5 ~lnd. H. C. Rop., 6. ~ r. L. n., 6 (,,,Ic., 812. 
3 1. L, R., 6 Bam., 20. 
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action was renewed de die in diem, the plaintiff's claim 
was not barred by any provision of the Act, but on 
the contrary was saved by the express provisions of 
section 23. 

In one case, however, Subl'amaniya Ayyal' v. Rama 
Clwndm Raul decided when Act IX of 1871 was in 
force, the JVIadras High Oourt has said that as the Legisb­
ture has fixed twenty years for the acquisition of "n 
easement, and as there is no common law on the subjed, 
the only way in which an easement can now apparentlY 
be acquired is by the fulfilment of the requirements ot' 
section 27, Act IX of 1871. But in a subsequent case, 
S1,inibas Rall v. The Secretary of State (01' Inclia,2 it rulrd 
that a right to the uninterrupted flow of water along a 

defined channel over the lands of others may exist ind(~­
pendently of the provisions of section 27 of the Limitation 
Act of 1871, and that when such a right is claimed as a 

hereditary and customary right and evidence is given in 
support of long ll ser, such evidence may be sufficient to 

justify the Oourt in presuming a grant of the easement, 

and the Oourt is not justified in dismissing the suit on the, 
ground that there has been no user within two years prior 
to suit. 

How many It is, however, by no means certain how many years 
years n~er will . . ., J 
justify the user must be proved to Justify a Oourt III making t l e 
presumption. I tl 
of a g rant i , presumption of the grant of an easement. n ,1e 
uncertain. p' t t t ' h b I I l resIdency owns, wen y years use r as een Ie l 

to be necessary: Ba,r;?'Ct?n v. 10Wtt1'O Natlt Karfo1'mah,3 

Elliott v. Blmban llIohan Banarji,4 P1'Clnjivan Das Y. 

Maya1'Clm.5 In certain cases, the cause of action in 
which arose in the province of Bengal, twelve years' 

user has been held to be sufficient: Jai Prakash 

. 1 1. L. R., 1 Mad" 335. 

2 I. L. R., 5 ~lacl" 226. 

B 3 B. L. Ro, ; O. C. , 18. 

4 19W.R,J94; 12B. L.B ,,40b; 

L. K, I. A., 8111' . Vol., 175. 
s 1 Bom ., [-I. C., 148. 



157 

v. AmiI' Ali,l Jlohima Ohandra CftakmlJa/,tti v. Chandi 
Chamn Gulw,2 J(a1,tik Chandra Sh'l.:a1' v. ](al'ti/~ Chan­

d/'ll De,s Bijfli Keshllli Rai Y. Abltai Cfta/'fl//. Ghosh.~ 

In ](1'ishna llfoltan llIttkha1',ji v. JIIgan .1Y"th Rai6 

and illalli/~ Kfnim Baksh v. ]{a1'iha1' lJfandfl1',6 Jackson, 
.J., pointed out that under the law no particular period 
was necessary for the establishment of an easement by 
lono' and continnons enjoyment. In Ponltusmni Tavel' v. 

Co 

17w Collector of Jladura7 it was held that a grant might 
be presumed from a twelve years' user, and in ](u1'ltpam 
Zalllindal' v. iJllea1'ngi Zaminda'1'8 eighteen years' user was 
held sufficient. In the mofussil of the Bombay Presidency, 
proof of more than thirty years' user was held to be reqyired 

under the provisions of clause 1, section 1, Regulation V of 
Itl27 : Ram Rau v. Babushet,9 Anuii v. MO)'l(s/ud. lO No de­
finite rule can therefore be laid down on the subject. All 
that can be said is that enjoyment of the easement claim­
(,d must be proved for such a period as to justify the 
(Jonrt in presuming a lawful origin or a lost grant of the 
right: GtWU P1'asad Rai v. Baikantlw Chandra Rai,1l 

PII/!iLt KUl'w',ji Y. Bai KUZ'(lj,.12 Further, the Oalcutta 
High Oourt has expressed its disapproval of findings of 
user for indefinite periodf:, such as " all along" (ba1'aba1') 

and" from before." Such user does not necessarily prove 
a right: J{uktaram Bhattacharji v. Hal'O Oltand'I'Lt Rai.I3 

AH to the acquisition of easements by tenants, Innes, Acquisition of 

.J., ill KI'/'stna Ayyan and others v. Venl.:atta ClU'lla ~:~,:::.~t. by 

J["dali and otltm's,14 has said: "An e~Lsement implies 
- ------_._-------- --------

19 W. H., 91. 
• 10 W. R, 452. 
" 11 W. R, 522; 3 B. L. R., A. 

C., 166. 
• 16 W. R, 199. 
• 11 W. R, 236. 
8 13 W. R, 440; !) B. L. R., li4. 
1 :i iliad. H. C. Rep., 6. 

• 1. L. R., 5 Mad ., 253. 
• 2 Born. H. C. Rep., 333. 
10 2 Born. H. C, Rep" 3:34. 
11 6 W. R, 82. 1. r. L. R, 6 Bom., 20. 
18 7 W. R, J. 

" 7 Mad. H. C. flep., GO. 
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an absolute outright grant to some person of an incor­
poreal right as · appurtenant to his corporeal property. 
Such a grant cannot be conceived as made to a mere 
tenant in respect of a tenement in which his interest is 

precarious. A grant of this kind cannot, therefore, in 
such a case, be implied; or, in other words, there cannot 
be an easement claimed by a tenant as against his land­
lord." This being so, the question arose whether, under 
the contract of letting, the plaintiffs could claim to pre­
vent any diversion of the water for the use of defendants, 
the tenants of the same landlord in other villages. It 
was held, that they had not this exclusive privilege; but 
that their right was limited to reasonable enjoyment of 
the water for the purposes of irrigation and the like, 
which right hall not been invaded. By section 12 (3) of 

Act V of 1882, no lessee of immoveable property can 
acquire, for the beneficial enjoyment of other property 
of his own, an easement in or over the property com­
prised in his lease: cf. Udit 8£ng1l v. Kashi Ram.l A 
right of IIser of a drain or passage may be exerci"ed for 
the owner by a tenant: Arnjadi Begam v. Ahmad I:Ios­

sain.2 

Bnrd~n of In the casc of an easement, the burden of proof is upon 
proohncasesof 
infringement the party claimina such a riaht but in the case of natural 
of natural .0.0 , 

rights and rights, the burden of proof will lie on the party alleging a 
ea~cmcnts 
. . right to reslrain another from exercising them: L _paet v. 

j(pisltna 8unda}'i Dasi,s Abltai Charan De v. La1chi lIfani,4 

and IIari Jlohan Thalcul'V. K1'is1uw 8undal'i.6 In one 
case, Pachai Khan v. Abed Si1'dar,6 in which the plaintiff 
sued for a declaration that the defendant had no right 
of way over certaiu land, it was held that the onus of prov­
ing an easement did not lie with the defendant, hut that it 
-- -- ._---- ---------------------

·1 1. L. R., 14 All., 185. 
2 oW.H. , 314. 

• 1& W. R. , 83. 

4 2 C. L. R., fi55. 
s 1. L. R , 11 Calc., 5? 
6 21 W. R., 140. 
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was for the plaintiff to prove that he was entitled to ex­
clusive possession. This ruling was, however, dissented 
from and overruled in Abltai Charan De Y. LaMi J£ani. 

The extent and mode of use of easements will, when Extent nnd 
• mode of use 

granted by deed, be ascertamed from the ,,'ords of the of easements. 

deed, and where acquired by prescription, from the accus-
tomed use of the right. (Goddard's Law of Easements, 
3rd Edn., pp. 320, 321; Act V of 1882, sections 20, :l8 : 
Zami'l' Ali v. DU1yahim.1) 

No easement can be used to such an extent as to destroy 
the servient tenement: Zami1' Ali v. Durgaoan,2 Gm'u 
Charan G1.tn v. Ganga Gobind Chata1ji,3 Jai DUTya 

Dasi v. Jagannath Rai4 ; Act V of 1882, section 17 (u). 
There can be no prescriptive right to injure another, 

even though such injury has the warrant of very ancient 
user: Sl'idlta1' De Y. Adoyto Ka1'moka1' and othel's.s The 
defendants in this case used to throw the burnt earth, of 
which their crucibles were made, into the plaintiff's tank. 
and were gradually filling it up. 

As to right accessor~' to easements see Pal'solam Glzela 

v. Gandrap Fatelal Gokuldas,6 Hayagreem Y. Sami.7 

No length of enjoyment can legalize a public nuisance: 
l'lte Municipal Commissione1'.~ of tlte Su{m1'Z,s of Calcutta 
v. llfaltomed Alis and in Ha1,i K1'islma Joslli v. Sltanka·1' 
Vitlwlg it was held that the private nuisance caused by 
boughs oVi3rhanging land of another could not create a 
right by prescription though it had existed for more than 
forty years. 

The right to easements appurtenant to a property goes Tran.fer of 

'th 1 t h ld b th t' Q easements. WI t 1e proper y 'wen 1'0 y e owners; sec IOn 0, 

Act IV of 1882, and section 19, Act Y of 1882, Nobill 

I 2 W. R., 212. 
~ 1 W. R., 230. 
8 8 W. H., 269. 
4 15 W. R., 295. 
• 20 W. R, 237. 

6 I. L. !t., 17 Ban!., 74;;. 
7 r. L. R., 1::; Mad. , :!S6. 

• 7 B. L. R., 499 ; 16 W. r..., Cr.,Ii. 
• I. L. R., 19 Rom., J20 . 
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Olland?'Ct BallaMt Y. Bhuban Ohandm Mandal,l This rule 
applies al~o wben the property is sold by the Oourt in 
execution of a decree against tIl(' owner: fla?'; lvfadhab 

J~(/hi'l'i v. Hem O/wlldm Gossami.~ 

But a lIlortgagel' may not be bound. Thus, where A 
had brought a :mit against B to have it declared that B 
had no right of way over his laml:>, and the suit was dis­
missed, and E's right pronounced to be established, it was 
held, that ..:1, having mortgaged the lands to 0 before the 
~uit, amI 0 ]un'ing, after the suit, caused the lands to be 
sold and having b('come the purchaser, 0 was not bound 
by the d('ci~ion against .A. from again raising the question 
of the validitT of the right of way: Bonomali Nag v. 
J(ailas Ohancll'lt De.3 

In O/wnd I'(t Kuma)' J.lfu1chw;ji v. KailasA Ohand1'a 

Sett,.J. the meaning of the words " appurtenant or 
belonging" was discussed, and it was held that these words 
will ordinarily carry only actual existing easements and, 
therefore, will carry no right of way over the land of the 
grantor, Where further words are used, such as "there­
with held or used, " such words will carry a way formerly 
enjoyed as an easement, but as to which the right has been 
suspended by unity of possession. But such words will 
not carry a way made by the owner of both properties 
during the unity of possession for his own greater con­
venience in the use of the two properties jointly. ,Vhen, 
however, during the unity of possession, a way, which 
has never existed as an easement, is in fact used for the 
convenience of one of the tenements afterwards severed, 
the authOrIties show that the words in question are large 
enough to carry it. 

An easement is extinguished when either the dominant 
or the servient heritage is completely destroyed. Tikrll1n 

1 15 W. H., !,,~lti . 

" 22 W. 1: .. :.~~. 
• 1. L. R., 4 Calc., 692. 
• I. 'L. R., 7 Calc., 665. 
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v. Durga P1'asad;l section 4;), Act V of 1882. Land 
taken up uuder the Land Acqui~ition Act is discharged of 

all easements : Collect01' of the 24-Pa;'ganas v. lYobin 

Cltandm Ghosh;2 In tIle matte/' of the petition of Fen­

u;ick ; < Taylor v. The Collect01' of PU1'I/mh." 

An easement lllay be abandoned. The abandonment may Abo.ndonment 
. I b of easement •• be eIther by express agreement )etween t e owner of the 

dominant land and the owner of the servient bud, or it 
may be implied from a long and continuous interruption 
on the part of the owner of the servient land, submitted to 
by the owner of the dominant land: Khettmllath Ghosh v' 
Pros/tnno Glwsh,5 ]{~ella illalwmed v. Eolwtu Sil'kar.6 

IVhen a party suing for the use of a 'waterway was found 

to have allowed it to be filled up without objection, and 

another of the same description to be constructed, which 

he had used for a year or two, he was held to haye aban-

do;ed his right to the former waterway: Jagabandltn 
Chakmba1,tti v. Jagat Chandra Clwudl!lli'iJ So, in 
Raj Bihari Rai v. Tam Pmsad Rai,s where a new 
way hall been substituted for an old one with the consent 

of the person entitled, and the non-user of the old way 

was accompanied by acts which warranted the Court 
in inferring an intention to release, it was held that 
the right of resnmption was lost, and that the non-nser 
need not extend over any defined period. In oue case, 
11a1'i Das Nandi v. Jadunath Datta,9 the. Calcutta High 
Court said that a right of way over the land of another 
must be kept up by constant USf', and that after a dis­
continuance of such use for six years no suit, can be 
brought to re-establish it. This, however, would seem not 

I All. H. C. Rep., 1866, p. 196. 

• 3 1\'. H., 27. 
• 6 B. L. R .. App., 47 ;14 W. R., 

Cr., 72. 
4 I. L. R., 14 Calc., 423. 

• 7 W. Ro, 498. 

T, Ie 

• Mar., 506, 
, 12 W. Il., 519, 

B 20 W. R., 188. 

9 fJ B. L. B .. AI'P., 66; 14 W. 
R. , 79. 

Jl 
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to be gcod law now, unle~s there were circumstances to 
justify the inference that the party discontinuing the use 
of the right intended to abandon it. It is to be remarked 

that the dominant owner may abandon the easement 

whenever he thinks proper. The servient owner cannot 

prevent him from doing so: JOw1'shed I-Jossein v. lH-
1w1'ain Singh. l 

Rig)1ts of ri- ,"!if e will now consider natural rights, easements, and 
panan pro- , 1:' l .1 • 1 I' 1. .]. 
prietors in PI'O)'ts a p1'en~}'e as connecteu Wit 1 water, Igut anu utI', 
natural water- I h 11 fi ] . . 
courses . and support. s a rst proceeu to dIscnss them 111 

connectioll with water, and especially as to the rights 
of riparian proprietors in natural and artificial water­
~ourses. The natural right p05sessecl by each successive 
riparian proprietors in a natural water-course, is a right 
to use the water and pass it on : llIanowa1' I-Jossein v. 
Kanh!Ja Lal," The COIl}'t of TVCl1'lls v. Lilanand Singh,S 

Clwmrll Singh v. illallilc IOwimt Ahmad. He has no 
right to pen back the water or divert it or the like, unless 
he has acq uirecl that right by an easement inconsistent 
with the n:ltu ral right, amI thereby the natural right 
i-; suspended. The subject was discnssed by the Madras 

High Court in the case of Pe1'lllllal v. Ramasami Chetti,r' 

in which it was said tha t riparian proprietors are entitlecl 
to use and consnme the water of the stream for d rink­
ing amI household purposes, for watering their cattle, 
for irrigating their land, ~1lld for plll'poses of manufacture, 
mbject to the co ndi tions (i) that the use is r easonable, 
(ii) that it is requ ired for their plll'poses as owners 

of the land, and (iii) that it does not destroy or render 
useless, or materially diminish or affect the applica­
tion of the water by riparian owners below the stream 
in the exercise either of their natural right or their 

1 ?, C. L. R.) 1:11. 

• :3 W, fC., 218. 
B 13 W. 1[" 48. 

4 18 W, R" 525. 
5 I. L; R., 11 ~brl ., 16, 
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right of easement, if any. There is also a Bombay case, 
The Assistant Collect01' of lVnsik v. Shamji Dasmth 

Patil,I which illustrates the rights of riparian proprietors 
in natural streams, and the extent to which they can be 
interfered with. In this case the plaintiff,; were inhabi­
tants of a village on the banks of the rivet· Girna. A dam 
had been in existence across this river for upwards of 280 
years, and during all that time, the plaintiffs' village D, 
and another village P, had received an equal supply of 
water from separate sluices in the dam. The Government 
authorities being of opinion that the village D required 
less water than the village P, reduced the size of the D 
sluice, and consequently the amount of water flowing to 
the D village. The village D was held immediately of 
Government. The inhabitants of D accordingly sued 
Government, and Wwas held that Government had no such 
right of interference; neither (1) as riparian proprietors, 
supposing them to be such, since the right to the enjoy­
ment of the water of a river belongs to the occupant of 
the river bank, whatever the nature of his tenancy; nor 
(2) by any imaginable rights existing in the Government 
as such, since, if any such rights ever existed, the long 
user of upwards of 280 years of the water from the dam 
by the village of D woult! be amply sufficient to justify 
a presumption of an original animus dedicandi in the 
Government. 

But in an artificial water-course there is no natural Rigohts of 

f h 'l'h -~ d riparian pro· rip;ht to the use 0 t e watcr, us, in RlUnessal' L rasa I)ri?~oors in 
., r.-' BOO, 0 d 7 2 motlficlai 

J.Yal'a!Jan Sm[J1l Y. AU/yo irian Patlalc all anotnl?1', "o"ter. 
. h 101 th t th . ht t fl' th h COllr<e8. It was e u, a e rrgo water owmg roug 
an artificial water-course constructed on a nei!!hbour's 
land, must rest. on some grant or arrt'ongement proved 
or presume!l from or with the owner of the land from 

0 ___ 0 __ 0_ 0 0 _ 

ILL. R., 7 Bomo, :?09. 

, I. Lo R., 4 Calc., 633; Lo R., 6 I. A., 33. 
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which the water is artificially brought, or III some 
other legal ongm. Such a right might be presumed 
from the time, manner, and circumstances under which 

the easement had been· enjoyed. Successive riparian 
proprietors in the water of a natural stream were declar­

ed entitled,pl'imajiwie, to an uninterrupted flow of water 
in the natural COUl'se, and to reasonable enjoyment thereof 
as a natural incident of ownership; but where the stream 
was artificial, then a right of easement must be proved or 
presumed either by grant or arrangement, or by some 
Dther legal origin, such as prescription. Wood v. lVaud1 

was quoted, where the Court said :-" The l'lght to 1uti­
ficial water-courses as against the party creating t.hem 
surely must depend upon the character of the water-course, 

whether it be of a temporary or permanent nature, and 
upon the circumstances under which it was created. The 
enjoyment for twenty years of a stream diverted or penned 
up by permanent embankments clearly stands upon a 
·different footing from the enjoyment of a flow of water 
(Jriginating in the mode of occupation or alteration of a 

person's property, and presumably of a temporary nature 
and liable to variations." Also G-reatre.v v. IJaywanZ,2 

where Parke, n., said ;-" The right of :1 party to an arti­
ficial wa.ter-courso as against the party creating it must 
depend upon the character of the water-eOlll'Se and the 
circumstances nnder ·which it was created." 

A similar distinction between the rights in the two 
kinds of streams was drawn in Blwp .Namyan Singh 
and anothe1' v. Knamat .. Ali; 3 and rights a.s defined above 

in natural water-courses were laid down in Khettronath 

Ghosh v. P1'OSWt1W Ghosh,4 Sardowan and others v. IIar­

bo.ns .:Yarayan Singh,5 :1l1d Slt1II·(tIlwniya A.1J.1/{ll' and otlters 

J :) Exch., 748. • 7 w. R., 49~. 
• B Exch., 291. • 11 W. n., 254. 
• 6 W. Ro, 99. 
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v. Ramachand1'a Rau and others/ as well as in the cases 
already cited; and in artificial \yater-courses, in Indrojit 

1(oe1' v. Lacltmi 1(0131,.2 'Where the claim was to erect a 

"bund" in a natural water-course, it was held incumbent 

on the plaintiff to prove the acqui sition of a legfll right 

by user-Hiranalld Sallll v. 1(lwbi1'1I1l1llSSa,3 even if the 
" bund " were erected on his own land, thflt is, it is to be 
presumed, even if the beu of the streflm belonged to him: 
Ram Dass Sormah Y. Sonatcln Gulw.4 

Intermediate riparian proprietors cannot stop the flow Rights of ripa-

I t 1 h . d ria n proprie-of a natura s ream un ess they aye acqmre an ease- tors as to flow 

ment to do so: Chani1'u Singh and othe1's v. 111allilc of water. 

10wlrat Ahmed and others,5 Su711'al1wni'ya A!J'yar and others 

v. Ramaclwndm Rau and otileJ'S.l There is no right to 

tap flU artificial water-course unles~ by grant or prescrip-

tion : Ran Bahad1l1' and otlie}'s Y. Pudhi Rai and othe1's.G 

But a presc riptive right to irrigation from ~nch a ~b'ealll 

once established cannot be interfered with: Badan Thakur 

Y. Slwllkal' Das;7 and an action will li e for an act which 
deprives a party of a ri se in the water of snch a channel: 
Sha nl"al' Salw Y. Ga)'blm Salm. q An ea-ement may also 
be acquircd in the surplus water of a tank flowing through 
lL Jdinc,] cltanllE'l, whether natural 01" artifidal: Na.,,)Cll'pan 
v. ]-;",ti,lllull·(/,.g 

'I'll(' right, to ~1Il"f:IC'(, \I-8tr'l" ,ta ndillg on t,Il(' .<oil i ~ in Hi g-hb as t.o 
. _ . ~ll'rfnce Wlttel' 

the O\\ll!' J" of tIll" "oil: Ballst: Saltll alld allo/he!' Y. A ali . 
P 1'(ts(ul ; 10 and in ,llani!Jan lYal'llsiliww and otTiel's Y. 

A.1J!Ja !(l'islI11ClmCl ChCl)'i,ljw' allll otitas,ll :Jlld Tile Collectol' 

of .1.1'01'111. .J 1'('01 V. A!J!JeL 1'-1·,·slwallw C1Ial"l.'/07I' and ot1lel's, II 

IL L . Ft. , 1 Mild., 3:1;') . 

• II 11-. !C. , 349. 
B IS 1\-. F., ,-,1 6. 

4 \V. Ft ., I SG·I, :273, 
• 18 II". n., "~5 . 
6 IV. n., 1504, 310. 

7 IV. H., 186-1, l OG. 
R I:) IV. R., 216. 

9 l. L. n .. 7 ~Iad. , ,,30. 

u 1:3 W. 1"-, 414. 

" /' \I ad. H. ('. lle p.~ 0/. 
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where the plaintifrs claimed a prescriptive right to throw 
back water from their tank on to the defendant's land, and 
keep it there till it was gradually absorbed into the tank, it 
was held, that there was no object over which such :t right 
could be exercised, and that water not running in a defined 

stream was the absolute property of the owner of the land 
of which it forms part, and before it reaches a defined 
stream he might draw it off and put it to what purpose he 
pleased. This followed Rawst1'on v. Ta!Jlor1 and Broad­
bent v. Ramsbotham.2 It was further held, that a prescrip­
tive right to throw back and keep water standing on the 
land of another existed only where the water flowed 
n a defined stream. It did not apply to surface water, 

though it might ultimately, if not arrested, flow into a 
tank. For similar rulings, see Ram Ratan lYeogi and 

othe7's v. Pltul Sin:Jh,3 and Bansi Saltll and others v. 1(ali 
Prasad.~ 

In J(ena kIolwmed Y. Bohatu SlJ'kal',5 the converse 
was held, namely, that a man has no prescriptive 
right to the flow of surface drainage ·water from another 
man's land into his own, unless it flows in a definite 
channel In Pe1'wnal v. Ramasami CltettiO it was point 

ed out that it is undoubtedly the natural right of every 
owner of land to collect and dispose of all water on the 
surface which does not pass in a defined channel, and that 
both under s. 17 (c), Act V of 1882, and English cases 
surface water not flowing in a stream and not permanently 
collected in a pool, tank, or otherwise, is not a subject of 
easement by prescription, but may be the subject of ex­
press grant or other contract. But the proprietor of land 
on a higher level has a right to have the water which falls 
therp-o!, rnn off OYel' adjoining land of a lower level: 

1 25 L. J. Ex"h., ":3. 
• Jbid, 115. 
3 W. n. , 1861, 147. 

4 1~3 W. R. , 414. 

• lIlarsh, 506. 
• 1. L. ft., 11 ~1ad., 16. 
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Hamidunlli.ssct v. Allundomoyee Dasi,1 I(Jtettronllth Ghosh 
v. P.rasunno Glwsh,2 Kopil Puri v. .Alani!.; Salm,3 
Imam Ali v. P01'eSh 11£andal,4 Abdul Hakim v. Guneslt 
Datta,S Sull1'amaniya Ayyar v. Ramachandra Rau.6 In 
Imam Ali v. Pores/t l1iandal,4 it was said that ilot only 
was there a well-recognized servitude of lower lands to 
receive the natural drainage of adjoining lands on a higher 
level, but it had been established that fOI' a long series 
of years the watel's from the plaintiff's lands had been 
accustomed to escape in a particular direction and by 
.certain separate passages across the defendant's land, so the 
defendants could not do anything which would interfere 
with the plaintiff's rights in that respect: Hamidunnissa 

v. Anundomoyee Dasi, l Kltett1'OIiath Ghosh v. Pmsunno 
Ghoslt,2 Kopil Puri v . .A£anik Saltu,3 Sllbramaniya Ayya'l' 
v. Ramacltandra Rau,6 and Abdul Hakim v. Guneslt 
Datta,& in which last cited case it was laid down that 
this right was one incident to the ownership of land in 
this country and not merely a right to be acquired by 
long user: Cf. Parslwtam Sakltamln v. Dlt1'goji Tukamm,7 
.and Bala v. llIalta1'u.s 

I will now deal with rights of fishery, which accord- Rights of fish-

E l'hl ' H~ ing to ng IS aware not easements but P1'Ojit.s a pren- -
.d1'e, but which are ea!'ements according to Indian law. 
Under Act XV of 1877 rights of fi~hery are easements, 
whether appurtenant to any land or in grog,;. According 
to Act V of 1882, they are only easements if annexed to 
the ownership of immoveable property. They may be 
considered according as they are to be exercised in (1) the 

1 w, n., F. B" :!fi ; :llar"h" ~:;. 

• 7 W, R., 498. 
3 :;0 W. n., 2S7. 

4 L L. H" 8 Calc" 4GS : ]0 C. L. 
R., 3%, 

s 1. L. 1:., l<! Cale" 32:3. 
6 l. L. R., 1 )Ind" 3:3:'. 
, 1. L. n., 1,1 Bom., 452. 

• 1. L. R. , 20 Bom. , 7S8. 
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sea; (2), tidal navigable -...ivers ; aud (3), non-tidal rivers, 
Mils, tanks and other sheets of water, 

Rights of fish. The law of rights of fishery in the sea has been settled 
err in the sea. 

by the Bombay High Oourt by its decision in Balian 

Jfayacha and otlte1's v, Naglt Sravltclta and othe?'S,l in 
which the rights of the Orown and of the public in the 
waters and subjacent shore of the sea below low watel'· 
mark, and within three miles of it, were discussed; and it 
was held, that the right of the public to fish in the sea, 
whether it and its subjacent soil were vested in the Crown 
or not, was common, and was not the subject of pmperty. 
Also that, in cerbiu parts of the' sea, that right might be 
regulated by local custom, and that members of the public 
exercising the common right to fish in the sea were bound 
to exercise that right in a fair and reasonable manner, and 
not,so as to impede others fmm doing the same; and that 
conduct which prevented another from a fair exercise of 
his equal right, if special injury thereby resulted to him, 
was actionable, :iYIerely preventing the enjoyment of 
the right was not a suffic;ient gro~nd of action, as the 
right interfered with was a public right,-hence, as we 
have seell before, special damage would have to be alleged. 

In Vi1'esa v. Tatayya,2 it was, however, decided that the 
right of the public to fish in the sea, as well as in all 
navigable and tidal waters, may be restrained by the 
Legislature, as well as by an exclusive privilege ac­
quired either by grant or prescription, "Although the 
general, if not the universal, law of all civilised nations," 
it was said, "recognises in all citizens a common and 
general right of fishing in the sea and in all bays, coves, 
branches, and arms of the sea, and in all navigable and 
tidal waters (Angell, chap, 3, para. 65(t), this right within 
the territorial waters may be restrained or regulated by 

• J. I •. It. , :l Hom., In. Z T. L. H., 8 libel., 467. 
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the Legisbtm-e, and it may be curtailed by an exclusive 
privilege acquired either by grant or prescriptiou by cer­
tain persons within certain limits ..... There is no law, 
nor do we know of auy custom," it was added, " which 

distinctly determines the period of exclu;:ive possession 
necessary to prove a title by prescription to snch a COIll­

mon of fishery; but as an infring!:'m!:'nt 011 the geueral 
ri,rhts of the public, it is cloar that the right could be ac-

b 

quired by a period of enjoyment which would suffice for 
the acquisition of an easement again~t the Crown." 

Tidal navirrable riyer~ heloll<Y to th!:' Crow11, ,yhich ha~ Rigbts?f . 
• " • b • tisbery III tIdal 

a freehold 111 the bed of such rIvers, as well as III the land n.nd navigable 
rivers. 

between bigh and low-water mark: Doe dem 5Mb ](?,ishna 

and others v. The East India Company,l SateolL'}'i Ghosh 

J[ondal v. Secreta?'y of State f01' liulia.2 In Pmsanno 

l{uma?' Sirkal' and others v. Ram Kumar Parol} it was 
held, that a private right of fishing in a public navigabl!:' 
riYer could only be derived from the Crown, if im.leed it 
could be acquired at all, which was extremely doubtful, 
and must be proved by the cleare8t eyidenc!:'. In SatcolVl'! 

Ghosh ilI()ndal v. SeC?'etal'!/ of State fa)' lildia ('1' 1'. s.), 
tIl!:' value of the thaklmst map as cyidence in such case~ 
was discus,:ed. In Chandra Jallah and othas v. Ram 

Clwmn Mllklltl1:ii awl others,4 it was held, t.hat the right 
of fi~hing in a, tidal navigabl(~ river did not belong to thp 
public, nor was the Government prohibitell from granting 
to individuals the exclusive right of fi~hing in :"neh a 

rivl'r by any law. In B (tg1'a1ll Y. The Collecto)' (~l Bhulllluir 

and othe)'s,5 it was hclll, that where tIll' excln~iye right 
of jalkitl' in :t public navigablr rin'r was ~et np against 
the on1inary right~ of tlll' 8tntl' and the public, it must. 

he l'stabli~lH'cl by drar and ~h'oJlg proof. 

1 0 :-100. I. A., 2(ji. 

9 1. L. 11., n Cnlc., :!,,~. 
3 T. L. 1: .. 4 ('alc. , ;,3. 

4 ];; ,Yo H., :!1~. 

• \Y. 11., 1864, :lJ:3. 
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The subject of Jalkcw rights in tidal navigable rivet·" 
was, however, exhaustively dealt with by the Oalcutta 
High Court in the Full Bench decision in the case of 
Ela1'i Das Mal v. ilfahomed Jaki,1 in which it was point­
ed out that by the law of England the public have the 
right of fishing in all tidal navigable rivers, and since the 
passing of the Magna Charta the Crown has no power to 
interfere with that right by making exclusive grants to 
private imlividuals in derogation of it. But the English 
law on the subject is a part of the tenitorial law of Eng­
land, and it has been held over and over again that thp 
territorial law of England does not prevail in the Indian 
MofussiI. 'Whether or not the proprietary right in the 
soil of British India is vested in the Crown or not, it is 
clear that the Crown has the power of making settlements 
or grants of all unsettled and unappropriated lands. It 
follows, therefore, that in India the exclusive right of 
fishery in tidal navigable rivers may be granted by the 
Orown to private individuals, an<;l such a right must ordi­
narily be proved either by proof of a direct grant from 
the Orown or by prescription. 

The Madras High Court. has come to similar conclusions. 
In Viresa v. Tatayya2 which deals with the case of tidal 
navigable rivers as well as of the sea, it is pointed out 
that in England in the case of navigable streams the 
maintenance of a fishing weir which interrupts navigation 
cannot be claimed, if there is eyidence that it came intu 
existence subsequently to the Statute of Edward 1. But 
"in this country," it was said, "w'e know of no law which 
prevented the Sovereign from making a grant of a com­
mon of fishery." It was then addecl, as already ex­
plained, that there is no law or custom which determines 
the period of exclusive possession necessary to prove a 

1 r. L. n ., 11 eale., ·134. • r. L. Ro, 8 Mad., 467. 
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title by prescription to such a common of fishery, but 
that it was cleareLl that it coulLl be acquil'cd by such a 
period of enjoyment as would suffice for the acquisition of 
an easement against the Crown. There is a subsequent 
case, Na?'asa!J!Ja v. Sami,I which at first sight appear~ 
to be at variance with the ruling in Vi?'esa v. Tatayya 
as to the period of prescription necessary to establish 
an exclusive right of fishing in a navigable and tid a 1 
stream. In this case the plaintiffs claimeLl a right te, 
.catch fish in a tidal stream, vi:;., the river U pputern, by 
fixing stake nets at a certain spot. The lower Court,; 
found that the plaintiffs haLl fixed the stake nets at thi~ 

spot for more than t} irty years in their own right, amI 
that there existed a custom for the fishermen of the village 
in which the parties resided to make nse of a particular 
spot for putting up theil' nets. It was contended in tbl-' 
High Court that thirty years' user was not sufficient to 
·establish such an easement against the public and the 
Crown. The Court, however, did not decide this point. 
but proceeded on the custom found by the lower Conrt,: 
to prevail. J\1uttasami Ayyal', J., held that the plaintifl'~' 

and the defendants' rights of fishing in the riYer wert' 
subject to a regulation evidenced by a custom obtaining 
in the village for upwards of thirty years, and said that 
he saw no reason why it should not be enforced as creat-
ing an obligation not to interfere WIth each other ~ 
privilege founded on such custom. 

The question of the effect of a chanO'e in the course of Effect of a 
' .1 I . 11 . . '"' . . h change in a bua llavlga) e nver upon the nghts of fishery 111 It as Course of tidal 

b ' _1.1' th G l ~r 7 navIgable een COnSLUereu III ree cases, l'e.,! v. AnalU J.VLO La'1- river. 

MoitJ'O,2 Sldbesha1't Debi v. Lakhi Debi,3 and Tarin': 

Chamn Sin.f)h v. TVatson cS' CO.4 In the first of thes(' 
cases it was said that if such a riYer lIlerely changed its 

1 1. L. R., 1:< Mad., ·1~. 

9 W. R" 1864, 108. 

81 W. R , 88. 
4 1. L. R. , 17 Cnlc ., 963. 
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course, the old bed of the river must be taken to have 
become private property, and as incident to and part of 
the same, the owner of the soil would be rl1titled to all 
Mils, ponds or gulf5, in which water remained, but which 
did not communicate with the river except. in time of 
flood. The right of the defendant in that suit to the 
fishery in the water in qnestion, being merely granted out 
'"If and a part of' the right of' Government to the river, 
could no longer exist, it was said, when the right of 
Government itself' was gone. The case of' ~hibesltal'i Del,i 
Y. Laklzi Debi was one in which the plaintiff alleged that 
certain lands of her taluk had been flooded hy the incur­
~ion of the river Hooghly in which tho defendant had a 
right of fishery, and she sned to dispossess the defendant 
from a tllt/ttt Ot· streamlet, of whieh she hall taken posses­
SLOn. In this case the doctrine was laiel down that if the 
flooding of the plaintiff's bluk had occurred by impercep­
tible decrees, her right of ownership in the portion covered 
with water might be lost, but that if the flooding was 
cau5eu by a sudden irruption of the river, ~o that a definite 
antI ascertainable area was submergecl at. once, then that 
area woulll not breome lo~t to the talukclar, nor would the 
owner of the rights of fishery in the river become entitled 
to pxtend hi;; fishery rights oyer it .. The ca;:e of Tal'ini 
Clta1'an Singh v. lVatson <$" Co. was the conwrse of G?'ey v. 
Anand ilIohan Moitl'o. In thi,; ca~e a tidal navigabl!' river 
had changed its course and flo,,"ed over thl' plailltiff~' land, 
ami the plaintiff.;; f'\wd to !'staLli~h their right oyer the 
portion of the riYer which flowed through thpir laud. 
Th!' Subordinate Jndg!' before whom th(' ca~1' first came 
held on the authority of Shibeslwl'i Del,i y. LaVII' Del,i that, 
a~ tlw incnr~ioll of t.he riw'r was f'ndd!'ll anll not. ~radual , , 
the defendants were not entitletl to exer(,j,,!, their rights 
of fbhrry over the ri yet· in its preaent course, and that the 
right of fishery over that portion of the riwr had become 
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vested in the plaintiffs, they being the owners of the bad 
of the river. The High Court, however, approved of the 
principle laid down in the case of Grey v. Anand JJIoltan 

JJIoitro, viz., that, so long as the river retains its navigable 
character, it is subject to the rights of the public, and the 
riO"ht of fishery remains in the person who holds it under 

o 
a grant from Government. It accordingly held that the 
defendants in the suit had a right of fishery over the river 
in its present course to the same extent and under the 
same limits as they possessed previously to the change in 

its channel. 
As to fishery rig:bts in non-tidal rivers Mils tanks and Ri!4"~ta of lish· 

'... "CI'V In noo-

other sheets of water, it has been said that a person hcb! waters. 

owning the right of fishery in a river is entitled to exercise 
that right in the open channels, and also in all closing or 
closed channels abandoned by the river up to the time 
when the channels become finally closed, that is, so long 
as fish can pass to and fro: Kl'islmend7'o Rai Cftaltdhm·i 
v. Sarnomoyi. I 

But the owner of a right of fishery in a river is not 
entitled to take fish in pools of standing water formed by 
inundation on or near the banks of the river. His rights 
are confined to the river itself. If, however, a person i~ 
the proprietor of the rights of fishery in a whole pargana, 
he is entitled to catch fish in any natural water-course or 
any,ihil or pond not made by human agency: Ka1'l1ila 

llIayi Chaudhumni v. Jai San/car Chaudllllri. 2 

A person has no right to erect a 'bund' in a natural 
stream even on his own land, that ii!, even if the bed of 
the stream belongs to him, ~o as to intercept the passage 
of fish in it, and thereby render the right of fishing of 
another per~on in that stream less profitable. "But if the 
" bund" has existed for many year;;, the first person's 

J 21 W. H., :!i. 2 \V. It., lS64, 267. 
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right of fishery must be deemed subject to the other 
person's right to keep up the' bund:' Ram Das Sal'mal! 
v. Sonatan Gulw. 1 

A right of fishing in a river, Mil or tank, whicb is not 
appurtenant to any property was, as already pointed out, 
not an easement according to Act IX of 1871, but an 
interest in immoveable property, and, hence, when a 
Ilefendant proved that he had been exercising tbe right 
of fishing in certain water adversely to the plaintiff for 
more tban twelve years, it was beld that the plaintiff's 
suit for a declaration that he was entitled to the exclusive 
right of fishing in such water was barred by limitation: 
l'arbati NatlL Rai v. 11£adlm Pal·oi.2 So, too, it was 
held under Act IX of 1871, that when a person exercises 
his right of fishing in a tank adversely for twelve years, 
his right to fish becomes absolute and indefeasible: 
Lakhimani Dasi v. Kal'ltna Kant .i.1I()it·1'o.3 Such a right, 
as said before, is not an easement under the Indian 
JDasements Act, as it does not appertain to any dominant 
heritage. It is also not an easement according to the 
Transfer of Property Act, as it is an incorporeal here­
ditament, F01'bes v. JIh· JIalwlned Hussain, ~ and immove­
able property, Bltundal Panda v. Pandol Pos Patil,5 

and so capable of being transferred apart from any 
Ilominant heritage. It is, however, an easement under 
Act XV of 1877, and therefore Ullll~r that Act requires 
twenty .years' unintelTnpted eojo}'lllf'ot as of right to 
p~tablish it: C/twuZi CII(t1'al! Rai Y. Sftit. Clu.mdl'a ilialldal.6 

The right must further he exerciseu by ~ome particular 
person for that p{'riod; so a fluctnatinp; body such as 
the tpnant~ of a pargana, rlaiming to have a presCI'iptive 

1 W. It ., [xli-l, :lif,o 

• T. L. R., 3 eo.lc. , 2i6: 1 C.L.n., 
592, 

• 3 U. L. R., 509. 
4 12 R. L. R., P. C., 210: 20 

1:., ·JI. 

• I. L. R., 12 Born., 221. 

• 1. L. fl., 5 ('"Ic., 945; 6 C. L. 
R., 2G~. 
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right to fisk in a Mil cannot acquire such a right by 
prescription. No grant can be presumed in such a case, 
for there can be no ascertaineu grantee or grantees, 

:tnd it cannot be gained by custom, for a custom under 
which there is no limitation as to the number of 

persons entitled to enjoy the right to fish is unreasonable, 
and, therefore, invalid: Lachmipat Singh v. Sadalllla 

~Vashyo.l 
There is an easement known as sen,itlls stillicidii which S!,r.:itus stilli-

cldll. 
is a right to drop the rain-water from the house, which is 
the dominant tenement, on to the property constituting 
the servient tenement. This was one of the urban ser­

vitudes under the Roman law. There have been a few 
cases connecteu with this right in 1ndia. In Al,ilandam-

mal and another y. Venl.:ata Cltala 1lfudali 2 it was held, 

that where the alteration of a buildino' created stilliei-
l:> 

dill/II, or rendered more burdensome an existing .sen·itus 
stilliridii, it would be very dangerous to hold that this 
justified the demolition of the building. In Lala Malli 
Dasi v. Jai lYamyan ShCih 3 it was held, that the senitlls 

stillieidii claimed in that suit being permissive, no action 
lay to maintain it. There is also a Bombay case, ilfoltan 

Lal Jeclwnd v. Ammtlal iJer/ut/'(Zas/ in which the 
plaintiff songht to establish his right as against the de­
fendant of compelling the uefendant to receiYe npon the 
roof of his house the rain-watpr which flowed from the 
hOllse of the pbintiff, which he had newly erected. It 
was held that the plaintiff could only huye aeq'1ired such 
an easement by contract or prescription, on neither of 
which he relied, and so his claim was rejected. 

We now come to the subject of natural ri o·hts and ease- Natural rights 
. d . I I' 1 . '" and easements 
llH:nt" eonnecte. \\'It 1 19 It and all'. conuected with 
_ _ _________ ._________ light and air. 

'LL. n., 9 (',,\c., 698; 12 C. L. 3 11 W. n.., ;,OS. 

R., ;3S~. • I. L. R., 3 BOIll., 174 . 
• fl ~Iad. H. C. Hep., 1l~ . 
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The right to light and air is a natural right as to the 
light and air flowing over property, and an easement in 
other cases. The remarks of Littledale, J., in J1Io01'e v. 
Rawson,l quoted in P,'anjivandas I-Ja1jivan£las v. Mayaram 

8amaldas and anotlte1',2 on the subject of the natural rights 
to, and easements in, light and air, appeared to contain 
almost the whole law on tho subject. He said:-" Every 
man on bis own land has a rigbt to aU the air which will 
come to him, and he may erect even at the extremity of 
the land buildings with as many windows as he pleases. 
In ordor to mako it lawful for him to appropriate to hilllself 
the usc of the light, he does not require any C011::;ent from 
the owner of tbe adjoining land. He, therefore, begins to 
acquire tbe right to the enjoyment of the light by mere 
occupancy. After he has erected his building the owner 
of the adjoining land may afterward:;, within twenty years, 
build upon his own land, and so obstruct the light which 
would otherwise pass to the building of hill neighbour; 
but if the light be suffered to pass without interruption 
during that pel'iod to the building so erected, the law 
implies from the non-obstruction of the light for that 
period, that the owner of the adjoining land has consented 
that the person who has erected the building upon 
his own land shall continue to enjoy the right, without 
obstruction, so long as he shall continue the specific mode 
of enjoyment which he has been used to have during that 
period." The docb'ine, that a landowner may build what 
hc pleases on his own land, so long as he does not inter­
fere with an easement which has been acquired by another, 
was laid down in Ral1t Ritch and anothe)' v. Deokee ~Van­

dan and otTterss and in Pll1'an Madak Y. Udaichand jfallik.' 

In Elliott and ot/lel's v. Blmlian JIo/mn Ballal:ii (lIul othel's,6 

whel'o a building, obstructing the aeces!' of light and nil' to 
I 3 Bram. and Cress. , 340. 

• 1 Born. II. C. Rep., 148. 
8 All. H. C. R., 1870, p. 169. 

43 W. R., 29. 
• 12 B. L. R., P. C. , 406; 19 W. R. 94; 

L. R., I. A., Sup. Yol., 175-. 
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the plaintiffS"' building was, commenced after notice to the 
plaintiffs before the expiry of the twt'nty ycars necessary to 
the acquisition of the easement by the plaintiffs, it was held 
that there were not twenty y('ar~ of enjoyment with the 
acquiescence of the defendants, such a~ to entitle the plain­
tiffs to maintain their suit for til(> right, although the 
defendants' building did not in point of fact amount to an 
obstruction to the access of light and air till after the 
twenty years had elapsed. In Pml~jivandas Ha1'jivandas 
v. J.l1y(wam Samuldas awl a not/Ie)', 1 it was held that to 
acquire by prescription a right to uninterrupted access 
of jioht and air, it was sufficient if the buildino' had n n 
assumed the appearance of a dwplling-house for mOl'e than 

twenty years before the institution of the suit; though 

the house were not com pleted or used a~ a dwelling-house 

for twenty years before that in~titution ; and in Elliott ((lid 

ntlte1's v. Bhuban Mohan BanaJ:ii alld othel's,2 it was held 
that the date of the plaintiff~' beginning to acquire the 
easement was to be taken to be the 14th April 1850, 
because the windows 'were then in a snfficiently finished 
state to create the right. The owner of a house, the 
light coming to which is obstructed by a building on 
adjoining land erected by a trespasser thereon, may pos­
sibly have a right of action against him even though he 
had not acquired an easement by prescription; but unless 
he has acquired an easement he wOllld l1elt, in the case of 
a similar obstruction, have a right of action again~t the 
owner of the adjoining land or his licpnsee: D!lIlmall 
Khan v . . Mulwlllmad Khan.s 

In Rata1~ii HO?'ma~ji Bvttlewala Y. Eda~jiHomza~ji 
Bottlewala,4 it was said that the Court would not merely 
look at the lise to which rooms in a house fro111 whieh 

, 1 Born. H. C. Rep., 148. 

• 12B. L. It. p. C., 406; 19 W. R, 
191; L. H., 1. A., Sup. Vol., 175. 

'1', Ie 

• I. L. R., 19 All., 153. 
4 8 Hom. H. C. Hep., O. C., 181. 

]2 
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the light IS obstructed are actually put at the time of 
obstruction, but also to the use to which they may be' 
put for all reasonable purposes of occupation; and that 
it was immaterial whether light was admitted through a 
window for a door, as in either case, in event of obstruc­
tion, the owner of the dominant tenement was I:'ntitle(\ 
to protection. 

In Jfo7tanlal Jedtand v. Amartlal Beclutl'llas/ tIlt'· 
defendant had built the roof of his housd in such a 
way as to project over the plaintiff's land, and it was 
held that by an interrupted user of thirty years he 
had established a right to the column of space, both 
upwards amI downwards, resting on tbe plaintiff's lan(l 
and to the extent by which the roof projected oyer it. 

An important point in connection with tbi,; subject i~ 
as to the quantity of light anll ail' to which the occupant 
of a building is entitled. In Bagl't1.1n v. Kheftl'ltJlath 

Ka1iorll1ah,~ the rule on this point as to light was laid 
down by Peacock, C. J., who ~aid that the only amount 
of light fo), a Ilwf'lling-house which can be claimed by 
prescription or hy length of enjoyment without :wtual 
~rant is sucb an amount as i;; reasonably nece~~:lry for tlw 
convenient ami comfortable habitation ot' the hous£:'. 
"Principles of general convenience," it was ::;aid, "upon 
which the presumptions of right to light by prescrip­
tion or gl':1nt depend, require that lights in a dwelling­
house, which have been uninterruptedly u~ed for a long 
time, should not be darkened so as to render the hOlls!' 
unfit for habitation, but they do not require ~uch a 
presumption as would impede the erection of lmilding::; 
on the sel'vienr tenement, which would not deprin-' thl:' 
tlominant. h(llI~(-, of :In~' <11-"2"1'1'1' of ,,·hat. W:l~ r(,:l~:)ll:l],I~' 

neep:'!':lry for ('( ; Illf()rt;dd(~ 1.;.hitalioll.:· 111 t~!I' ,alll(> (';I~" 

I 1. L. R., 3 Bom., 1,·1. 11 ;~ :L L. R., O. (! .• 1<";'. 
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the rule as 4;0 air was laid down by Norman, J., as 
follows :-" To give a right of action (iu a case when 
there is no express contract ou the subject) for an inter­
ference with the access of air to dwelling-houses by 

building on adjoining land, the obstruction must be 

such as to cause what is technically callec! a nuisance 
to the house; ill other words, to render the house unfit 
for the ordinary purposes of habitation and business." 
These rules were followed in jlladlmslldan De Y. 

Bissonath De, I in which it was said that the law 
of Calcutta with regard to light and air was that "by 
enjoyment only the right to so much air can be gained 
as is necessary to avoid a nuisance, and only the' right 
to so much light as is necessary for cOl11fort~tble habita­
tion." In Tlte Delhi and London Bank v. I-Jem Lal 
Datta,2 the Calcutb High Oourt again followed the rule.') 
laId down in Bag'l'am's case. In this case, Trevelyan, J., 
alluded to what is known as the "4;'i-clecrree rule," first 
enunciated in B eadel v. Pe'l''l'!;3 by the °Vice-Chancellor 
Sir John Stuart, who said: "It seems to me that when 
opposite to ancient lights a wall is built not higher than 
the c!istance between that wall and the ancient lights, 
there cannot, under ordinary circumstances, be such a 
material obstruction of the ancient lights for this Court 
to interfere by way of injunction." Trevelyan, J., ob­
served that this was not a positive rule of law, but it is 
a circUl:gstance which the Court may take into considera­
tion, and is especially valuable when the proof of the 
obscuration is not J efinite or satisfactory. In Bala v. 
lJ;[aha'l'u,~ it was held that an easement of light to a 
winelow only ::iive, a right to have buildings that obstruct 
it removed, so as to allow the access of sutliciont light to 

the window. 

I 15 B. L. R., O. C., 361. 

• 1. L. R., 14 Calc., 839. 
3 L. R, 3 E'1., 465. 

• 1. L. IL, :20 B,'m .. 7S8. 
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But the extent of the obstruction will further be con­
sidered in considering the relief to be afforded. III 
Ghanasham lYillwnt lYudkal'ni v. Jfol'ol)a Ramchand·l'{(' 

.?ai, l where the plaintiff's light had been sensibly dimin­

ished by the d6fendant's building, but the damage had 
not been sufficient to require interference by injunction, 
t,he appeal court varied the decree of Starling, J., and 
refused an injunction, ordering the defendant to pay 
Rs. 500 as damages. This case was followed and approv­
ed in Sultan lYawaz Jung v. R1tst()lI~ji lYanuZ,h0,Y.z 

It is to be remarkeu that Act V of 1882 does not follow 
this case-law, but allows of the acquisition of an easement 
with regard to air ill the same way as with regard to any 

other natura] right, and in section 28 Cc) of the Act, it is 
laid down that the extent of a ]wescriptive right to the 
passftge of light or air to a certain window, door or other 
opening is that quantity of air or light which hag been 
accustomed to enter that opening during the whole of the 
prescriptiye period irrespectively of the purposes for which 
it. has been used. 

By section 17 CD) of the Easements Act, it is enacteu 
that no prescriptive right can be acquired to the free 
passage of light or air to an open space of gronnd. This 
i~ also the law in England, Robe1'ts Y. J.lfaconl,3 anu in 

those parts of India where Act V of 1882 is not in force, 
Act XV ot' 1877 only providing for the acquisition by 
prescription of the access and use of light or air to and 

from any l!ll£lding. 

Whetl!el·." An importnnt matter in India is the right to uninter-
p.rescrlptlYC . . . 
rIght t{) wind rnpted enJoyment of the wmd or breeze. In those parts 
or bre""e can I l' 1 A"{T f' 882' . t' h bo "e(IHired, of n( m W Icre ct vol . IS not In orce, no sue 

right cnn hr nCf}nirrd by p\'(>~crirtion. 1'hi~ wn~ ruled 
in nlLl'I'OI(' v. AI'chel'~ and ill IJay}'<w! v. A/wtiranath 

, I. L. H., 13 130m .. 474. 
2 J. L. I:', :20 Bom., 701. 

3 1 ~I 00. and Rob., 230. 

• 2 Hyde, 12". 
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1~a1'1'ol'mlll by Peacock, O. J., who said: "I am of 
opi~ion that oy the use of the south window uninter-

ruptedly for upwards of twenty years, the plainti~ did 
not acquire a right to enjoy the ~outh breeze Without 
obstrnction. Such a right may be acquired by express 
grant, but it cannot be acquired merely by pre~umption 
arising from user, whether the presnmption is a presump-
tion of prescription or not." This was followed in the 
Delhi and London Banlc v. Hem Lal Datta.2 It would 
seem possible, however, though the terms 'wind or breeze' 
have not been mentioned in Act V of 1882, that under 
that Act such a prescriptive right may be acquired. For 
though section 7 of the Act recognises as incidental to the 
ownership of property only a right to ~o much air as Illay 
pass vertically thereto, yet as Mr. ·Whitley Stokes has 
pointed out, the "section has been ."0 drawn as not to ex-
clude any other natural right (as for example a right to 
the latemi passage of light ~tnd air), should such be shown 
to exist in any part of India, or to exclude an easement 
in derogation of snch right." e Then, as already pointed 
out, the Act allows of the acquisition by prescription of a 
right to the ar:!ce:'iS of air in the same way as an}' othel' 
easement lllay be acquired. The provisions of section 28 
(c) are al:,o in favour of the Hcquisition of ~uch a right, 
while explanation :1 to section 33 expressly points out 
that where the ea~ement disturhed is a right to the fre~ 
passage of air to the opening~ in a 11011;<<->, the damage i!' 

substantial within the meaning of the f'ect.ion, if it inter-
feres materially with the physical comfort of the plaintift~ 
though it is not injurious to his health. 

Another important mattm' i~ what rellleclie~ are open Hemedics in 
t h · h' .J 1 caso of in. o a person \V o~e ng ts III regaru to ight and air baye f~ingement of 

b . f' 1 I}) r ' D 7.' M rIghts to light 
p(m 111 l'\ngc( on. .11 · '/'Om IIlttl I:ul. v. a}lI:nd'/'o Lal and air. 

--------- .-----------. . 

1 :3 B. L. R., O. C., 18. 
s 1. L. It. , It C,i r .• R:l9. 

3 \Vhitely Stokas's Anglo-Indian 
COIle:::; T: 8Sl. 
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Baw,l it was held, following Tapling v. Jones,2 •• that 
if a man has a right to light from a certain window 
and opens a new window, the owner of an adjoining honse 
has a right to obstruct the new opening, if he can do so 
without obstructing the old, but if he cannot obstruct the 
new without obstructing the old, he must submit to the 
burden." In this case the plaintiff was entitled as of 
right to light and air through a certain window, and subse­
queutly enlarged it. The defendant obstructed it, and the 
plaintiff gave him notice to remove the obstruction two 
days after it had been completed. It was held that the 
plaintiff had been guilty of no deJay in taking steps to 
prevent the ohstructiou, an!l she was entitled to a manda­
tory injunction requiring the defendant to remove it. In 
the following cases mandatory injunctions for the remoyal 
of obstructions to easements of light and ail, have been 
granted: 11Iahamed Hussein v. J(~fa7' Ali,S Jamnadas 
Shanka1' Lal Y. Atmamm Hw:jivan,4 Nand Kishol' Balgovan 
v. Bhagllbltai P1'anmlabhdas,5 /(ada1""tai v. Rahim 
Bhat,6 Bala v. Mahal·Il.7 In the following cases they 
were not granted :-Bihw·i Salm v . .L~inas /(oe1',8 Dhan­
jibllOy aowa.~ji Um1'i.qa1' v. Lisboa,9 ~il1lant Nadkw'ni Y. 

:AIorolia Ramchand1'a Pai,lo Sultan .iYawaz Jung v. Rustolllji 
..:.Vanabhoyll and Binod ](uma1,i Dasi Y. Salida mini Dasi.12 

In this last mentioned case, the law regarding relief by 
mandatory injunction was explained. It was said by ·Wil­
son, J., that the leading cases on the subject fall "undt·\' 
one or other of two cla~ses. The first kind of case is that 
of a man who has a right to light and air, which is ob­
structed by his neighbour's building, and who brings his 

• I. L. R., 7 Calc., 453. 

" 11 H. L. C., 290. 
B 4 W. R., 23. 
4 L L. n., 2 BOlI1.: 1:3:1. 
• 1. L. R., 8 Bum., 91i. 
o 1. L. R., 13 Hom., 674. 

f I. L. R., 20 Born., 788. 
86 W. R., 86. 

9 I. L. R •• 13 Born., 252. 
"18 Rom., 47·[, 
11 1. L. B., 20 Bum., 70!. 
" l. L. R., 16 Cnle., 2,,2. 
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suit and applies fOI' an injunction as soon as he can after 
the commencement of the building, 01' after it had become 
apparent that the intended building will interfere with 

his light and air." Leading cases under this head 

" establish that although the remedy by mandatory in­
junction is always in the judicial discretion of the Court, 
and the circumstances of each case may be taken into 
consideration, still, as a general rule, and in the absence 
of specinl circumstances, if the injured man comes into 
Court on the first opportunity after the buildings have 
been-commenced, or on the first opportunity after he has 
seen that they will injure his right, an injunction being 
necessary, :m injunction is granted. On the other hand, 

howeveJ', there may be circumstances which will lead the 
Court to refuse the injunction, as has certainly been done 
in two cases--Senio1' v. Pawsonl and Holland v. IVo1'ley. 

The other class of cases comes unrler a different J1rinciple. 
When a plaintifl has not brought his suit or applied for 
an injunction at the earliest opportunity, but has waited 
till the building has been finished, and then asks the Court 
to have it removed, a mandatory injunction will not 
generally be granted, though there might be cases where 
it would be." It was further ruied in this ca~e that mere 
notice not to continue buildings so as to obstruct a plain­
tiff's rights, when not followed by legal proceedings, j, 

not a sufficiently ~ peci:ll circumstance for granting (lIp 

relief of a mamlat01'Y injunction. 
Natural rights and easements connected with support., Katnral rights 

nnd easements 
will now have to be considered; but these rights have not connected with 

b h b· t f . I d' A support. een t e Stl .lec 0 many reported cases JU n w. S 

mining operations extend, t.he right of support from the 
subjacent to the surface ~oil may become a subject of' 
greater importance than it is n t present. It will be use-

, L. R., 3 Eq., 330. S L. R. , 26 lh. D. , f" s. 
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ful, howevel', to st{1te, that the natural right of support to 
land consists in a right that one person's land shall not 
be uistnrbed by the removal of the support nuturally 
rendereu by the subjacent and adjacent soil, and that 
the owner of this right cannot increase it suudenly or 
impose a new 01' additional burden on the servient tene­
ment by erecting builuings. It would in that case be 
a question if the laml would haye sunk owing to the 
withdrawal of the support whether the building had 
been erected 01' 1l0t--B1'Ow7I v. Robinsl and Stl'o!)an v. 
Knowles. S The natuml right of support exist in re­
spect of land, and not in respect of buildings; but a right 
of support for builuings from both adjacent and subja­
cent land may be acquired, and when aequired, the right 
is an easement-Bide v. Tlwrnbo'l'ouglt,8 Part'ridge v. 
Scott,~ TJ';ljatt v. Ilal'l·isoll.b There is one Indian case, 
Anando Lal IJa,~ v. Bllikal1t11O Ram Raia which would 
seem to afford an iIlu;;tration of this principle. In this 
case the plaintiff 'was owner of a house, anu he sueu 

the uefenclant for damages in digging the foundations of 
an adjoining house in "uch It way as to cause the west 
wall of the plaint.iff':; hOllse amI certain godowns attacheu 
to it to fall. But. ill thi~ case no question of an casement 
of support was allegeu or consiuereu. The defendant was 
said to have been guilty of negligence and was sued for 
consequential damages. 

It may be mentioned that section 26, Act XV of 1877, 
does not expreEl'ly provide for the acquisition of an 
easement of support by prescription. Section 15, Act V 
of 1882, however, does so. But the easement of' snpport 

14 H. ILnd N., 186; 28 J". J., 
Exch., 250, 

• 6 H. ILncl ~ •• 4;'-1; :30 L .• J., 
Exch., ]02. 

N. S .. Exch., 101. 

• 3 B. amI Ad., 8il; 1 L. J., 
X. S" K. R, 23i. 

e T. L. IL, 5 Calc., 283; 4 C.L.R., 
• 2 Car. ancl K., 250. 4i2. 
4 3 ~1. and W., 220; i L, ,1., 
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is no doubt included in the words" any other easement" 
occurring in section 2~, Act XV of 1877. 

The- mere fact of the contiguity of buildings imposes 
an obligation on the owners to use due care and skill 
in removing the one building so as not to damage the 
other, even though no right of support has been acquir­
ed-Dodd v. Holme.· A right to deprive land of the 
natural right of support may be acquired as an easement 
-Rowbotham v. TYilson,2 and }.11t1,cltie v. Blac/L,3 where 
Lord ,¥ ensleydale, in the Rouse of Lords, said : " I do 
not feel any doubt that this was a proper subject of a 
grant, as it affected the land of the grantor; it was a 
grant of the right to disturb the soil from below,> and to 
alter the position of the surface, and is analogous to the 
grant of a right. to damage the ~urface by a way over it ; 
and it was admitted at your Lordships' bar, that there 
is no authority to the contrary." (Goddard's Law of 
Easements, 3rd Edn., pp. 51-64.) 

The removal of the meaus of support to which a 
dominant owner is entitled, does not give rise to a right 
to recover com pensation, unless and until substantial 
damage is actually sustained (s(>ction 34, Act V of 1882, 
and section 24, Act XV of 1877). 

I will now speak of rights of )vay. There is no natu- Ri"hts of 

ral right to rights of way. Rights of way, as we have wlty. 

seen before, are discontinuous easements, and may be 
acquired in the same ways as other easements are ac-
.quirecf. As to the precise nature of a right of way, there 
is no difference in principle between a publio right of 
way and a private right of way, as it is in either case 
the mere right of passing ovel' the soil of another per-
son uninterruptedly, though in the one case the right 
is for every individual to pass, while in the other it is 

• 1 A. and E., 506. 
t 8 H. L. C .. 359. 

3 19 C. B. , N. S., 190 ; 34 L . . 1., 

C. P. , 33i. 
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for a particular person only. The right is not a right 
to the land, nor to any corporeal interest in the land, 
and the soil is in nc way the propert.y of the owner 
of the right. From this it follows that, so long as 
the owner of the right of way is not prevented enjoy­
ing his easement, he has no right to prevent the Iancl­
ownel' doing anything he pleases with the soil (Goddard',; 
Law of Easements, art! Edn., p. 99). Rights of way 
may be general in their character, or in other words, 
usable for all purposes, 01' they may be limiterl to a parti­
cular purpose. Thus, a right of way lIlay be limited 
for agricultural purposes only, or it may be limited for 
the purposes of uriving cattle or carriages, or it may be 
:L horseway or merely a way for foot-passengers; but the 
extent of the right mud always depend upon the words 
of the instl'llment creating the right, if any written 
instl'l1ment exist, or it must he measureu by the accus­

tomed mer, if the right has been gained by prescription 
(Goddaru's Law of Easement:::, 3rd Edn., p. 10i). 

In India, there are three classes of rights of way; (1) 
public rights of way, the source of which is ordinarily de­
dication; (:2) rigbts of way belonging to certain classes 
of persons; and (3) private rights of way, vested in parti­
cular individuals or the owner;; of particular tenements, 
which commonly have their origin in grant or prescrip­
tion : Clmni Lal v. Ram K1·isltna Sahu. l 

The cases relating to the first class of right~ of way, 
i.e., public rights of way, may be classified under two 
sub-heatl~, t'iz. (1) tho~c in which it is sought to 
establish that a certain way is or is not a public high­
way, and (:2) tho;;e in which the public rights are 
undoubtClI, but there i:; a dispute as to the extent of those 
rights or as to the remedies available for interference 
with them. 

1 I. L. R., 15 Calc., 460. 
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In order to establish that a road is a public road, it is 
sufficient if acts of user by the public are shown to have 
been acquiesced in by the owner or owners of the land 
over which the road passes, and that those acts are of 
such a character as to warrant the inference that the 
owner or owners intended to make over to the public 
the right to use the land as a public highway: Anderson v. 
Jagadamba Debi.1 If a lDan owns land, and anybody 
trespasses on it, claiming a right to use it as a public 
highway, there can be no doubt that a suit for damages 
will lie. Under special circumstances, and if the injury 
likely to result were of a grave nature, an injunction 
might be granted to restrain the threatened iny~sion of 
a man's property under a claim of public highway. A 
suit for a declaration of right under section 42 of the 
Specific Relief Act will also lie on the part of an owner of 
land against anyone who has formally claimed ·to use the 
laud as a public road, and thereby endangered the title 
of the ownet·. Such a suit could not haye been maintain­
ed before the Specific Relief Act was passed, because no 
consequential relief could have been claimed, and on this 
ground the decision proceeded in Madltah Cnandm Githa 
v. Kamala Kant CltaJ.:mbartti.2 But the law in this 
point has been altered by the Act. The declaration 
given would be absolutely binding only on the defendant 
to the suit, but it would be admissible a,l;ainst a stranger 
ullder section 42 of the Evidence Act; Clmnilal v. Ram­
kl'ishna Sahu.s 

In the Bombay Presidency, by s(>ction 37 of the Bom- Rights in 

l. A V f 1 '79 b '1 f bl' I . t soil of public uay ct 0 ti ,t e SOl 0 every pu IC rom IS ves- roads. 

ed in the Secretary of State. The ca~e is the same in 
Calcutta under section 202 of the Qalcutt:L l\Iunicipal 
Comolidation Act, 1888, which vest:; the soil of public 

1 6 C. L. R. 282. 9 6 B. L. n.. 643; 15 W. ll., 233 . 
• 1. L. R. 15 Calc., 460. 
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streets in the Commi~sioners, and in the mofussil of Ben­

gal under section '10 of Bengal Act III of' 1884. Thi" 

however, ... vas not the case under Act V of 1876, B.C. 

(The Bengal Municipal Act): Cltah'man of tlte Nailwli 

Jllunidpalit!J v. Kishol·i Lal GossamU But though public 
highways may be vested in Municipal Commissione l'~, 

this does not ipso facto give them, nor (t /01·tiori, their 
Vice-Chairman alone, power to stop up or divert such 
public Liglnmys : Empress on the prosecution of Jadu­

?lath Ghosh v. B)'((jo .{Yalh De.2 There is a presump­

tion that a highway or waste land adjoining to it 
belongs to the o\mers of the soil of the adjoining land. 
Section 38, Act XV of 1873 (N.-W. P. and Oudh lHuni­
~ipalities' Act), was not intended to deprive persons of 
any right of property they might have in the land used 
as a public bigh way or to confer snch rights on the 

Municipality. In a case, therefore, where such land 

ceased to be used as a public highway, and was granted 
by the Municipality to thinl persons, who proceeded to 
builll t.hereon, it 'YaS held that the owners had a goorl 
cause of action against such persons for the demolition 
of the buildings, and the restoration of the property 
to its original conditions: lVihal Chand v . ./!zmat Ali 
}Own.3 In a Calcutta case, "1iobam/c Slwh Y. Tofani,~ 

there was rlllOted ,,,itll approval a rule of English law 
to the effect tbat where a road has been for many years 
the boundary between two properties and there is no 
evidence that the owner of either property gave lip the 
wbole of the land necessary for it, the site of the road 

ll1\1f't be presumed to belong to the adjoining proprietors, 
half to one and half to the other, up to the middle of 
the road. So, in Jagamani Dasi v. lYilmani Glwsal& 

. • 1. L. R., 13 Calc., 171. 

• l. L. ROo :2 Cole., 4~ii. 
• T. L. R , I All., ;JG:!. 

4 1. L. R., 4 Calc., 206; 2 C. L . 

n. , 446. 
• I. L. n., 9 Ca lc. , 7[,. 
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where the plaintiff's ancestor had built a temple, a bathing 
ghat, a room, and a ghat close to it, to which persons 
on the point of death were removed, and where certain 
ceremonies 'Yere performed, and the defendants used 
the last mentioned ghat for the purpose of landing goods, 
it was held · by the Calcutta High Court that the plain­
tiff's ancestor, when he erected the buildings, intended 
to grant to the Hindu community merely a right of 
easement over the property, and not to transfer the 
ownet:ship therein to the commnnity, and, therefore, the 
plaintiff was entitled to maintain a suit to restrain the 
defendants from using the ghat for trading purposes. 
In Rup Lal Das v. The Chai?'l1um 4 the 11Iullicipal Com­
mittee of Dacca,l it was said that the bank of a river 
is not regarded by the law as public property. It may be, 
a!ld constantly is, private property, though there may be 
public rights of passage over it for purposes of navigation. 

A suit will not lie for obstructing a public road without No suit Ii," 
. t' 1 " . . . for obstruct· 

~howlllg any par leu ar Illconvp,menee to the plamtrff III ing a public 

f h b t t· B d P roa.d unless eonsequenee 0 sue 0 s rue IOn: a1'0 a. 1'asad lJlosta/i there is spe-

v. Gom Chand lJIostafi,2 Raj Laklti Debi v. Gltan(l1'a cia! damage. 

Kant ChCtudlL1'i,a Bhagimtlt Rislti v. Gokul Chan(lI'a 

Mandal,4 Bltagil'ath Das v. G/wlldi Ghamn Koiba1'-

tho,& Pa1'1Jati Gha?'all llfllkllOpadh/Ja v. Kali iYat!t J.lftt­

khopadbya,6 Ram Tamlc I(amti v. Dinanath Mandal,7 
Raj R.wn(/1' Singh Y. Sahikada Rai,i Ghuni Lal v. 
Ram Kl'ishna Sahu,9 Ka1'im Baksh v. B1tdha,lO Fazal 

Hak v. Jfaha Chand,11 Sat1m mlad Kadil' Sallsa1'e v. 

Jf,mhim mlad lJfi1'za Aga,l2 Gehenaji bin Xes Patil v. 

1 22 W. R., 276. 

• 3 B. L. R .• A. C. 295; 12 W. R., 
160. 

• 14 W. R., 173. 
418 W. R, 58. 
$ 22 1\' . R .• 463. 
• 6 B. L. R., App. , 7:3. 

• 7 B. L. R., 184; 24 W. R., 414. 
e I. L. R., 3 Calc., 20. 
• r. TJ. R., 15 Calc., 460. 

,. 1. L. R., 1 All., 249. 
Jl Ibid, 557. 
" J. L. R., 2 Born., 457. 
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Ganpati bin Lakslmman,l Adamson v. A1·amu.gam,2 Siddes­

wam v. f{1'lslma,5 Sujaudldn v. 1I-ladliavdas,'" Abzal iJIial! 

v. Nash·lltIalwmmed. 6 In the last case quoted the prin­

ciple was held to apply, but the plaintiffs who, by reason 
of the obstruction of the way from their village to their 
pastures, were deprived of the only means of grazing their 
cattle, and had lost some cows thereby, were held entitled 
to maintain an action for the removal of the obstruction. 

In Sivappacha1'i v. l1ifalzalinga Ohetti and othe1'S,6 it 
was held that the right to conduct a marriage proces­
sion along the public highway could only be ques­
tioned by the Magistrate, and that an action would lie 
against persons forcibly stopping such procession, even, 
semble, where it was unusual for the persons of the plain­
tiff's caste to conduct one. The right to usc the public 
streets for religious processions has been discussed in 
two other Madras cases: Pa1·thasd1·a,di Ayyan,r;a1' v. 
Oltinnak1·islllw Ayyall!Ja1',1 and Sund1'am Ohetti v. Ponnu­

sami Ohetti.8 In the former of these cases it was said that 
persons of whatever sect are entitled to conduct religious 
processions through public streets, provided that they do 
not interfere with the ordinary use of such strects by the 
public, and subject to such directions as the Magistrates 
may lawfully give to prevent obstructions of the thorough­
fare, or breaches of the public peace. But, in Sujaudltin 
Y • • Ma(lI!flt'(las,~ it was held that a civil action will not lie 
to enforce a right to conduct (t religious procession along 
u public road without an allegation of some personal loss 
or damage to the plaintiff. Cf. Sat/~u v. Ibmltim,9 l1Iolza­
med Abdul Ilajiz v. Latif IIossein. 10 

J 1. L. IL, 2 Born., 409. 
2 T. L. R., (l ~Jnd., 463. 
B r. L. R., 14 'Jad., 177. 
• 1. L. ft., 18 Born., 693. 
• I. L. R. 22 Calc., 551. 

• 1 IIInd. H. C. Rep., 50. 
• 1. L. R., 5 Mad., 304. 

8 T. L. H.., 6 \lad., 203. 
8 1. L. R., 2 Bam., 457. 

,0 I . n., 24 Cal., 524. 
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Where special damage is caused to any person by an A pe~son wh? 
. . . sustmns speCl' 

obstructIOn placed upon a publIc thoroughfare, he IS al injury hy an 

. I db' t" h O' '1 C' t h tb obstruction to ell tIt e to flng an ac IOn III t e IVI ·our to ave e a highway may 

nuisance abated, notwithstanding the provisions of the bring a suit. 

Orimmal Procedure Oode for summary proceedings before 
a Magistrate, and notwithstanding that he may be enti-
tled to damages: Raj f(uma1' Singh v. Sahibzada RaU 
Anyone who sustains special injury by reason of an 
obstruction to a highway may bring a suit, claiming 
damages amI any other appropriate relief: Chuni Lal 
v. Ram K1,islma Sahll.2 . An Allahabad case, Fazal Hag 
v. Maha Chand,3 affords an illustration of the relief to 
which a person whose right to use a public thorough-
fare has been obstructed is entitled. The plaintiff in this 
case, had, ·while certain land formed part of a public 
thoroughfare, a right of access to such thoroughfare and 
the use of a certain drain. The Municipal Committee 
sold such land to the defendant, and constructed a new 
thoroughfitre. The defendant used and occupied such 
land so as to obstruct the plaintiffs access to the new 
thoroughfare, and his nse of the drain. The plaintiff, 
therefore, sued the defendant, and it was held that, as 
the plaintiff had suffered special damage from the 
defendant's acts, he had a right of action against him, 
and that there was nothing in the circumstance that the 
defendant's title was derive<l by pnr('ba~e from the Muni-
cipality, which could affect the plaintiff's right to relief. 
Although by the Municipalities Act, it was said, th .. 
Committee could with the sanction of the Local Govern-
ment, sell any portion of land resteu in them, which was 
not required for the purposes of the Act, yet there was 
nothing in the Act which Jebarretl the Civil Oourts from 
giving relief' in respect of' any civil right which might be 

• l. L. R., 3 Cal.,)20. • I. L. R., 15 Cal., 460. 
3 I. L. R., 1 All., ;,;;,. 
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shown to have been infringed through the exercise by the 
Mnnicipality of its powers under the Act. It was further 
said that the relief which the plaintiff sought, viz., that a 
cart-road, nine feet wide, communicating with the high­
way, should be reserved, and that the exi~ting course of 
drainage be not interfered with, was very reasonable, and 
the Court gave him a decree accordingly. 

Rbigl hts. of "t'''')" Instances of the second class of rights of way alluded e onglQg 0 

cert."in cL'1.S,es to by -Wilson, .J., in his judgment in Chuni Lal v. Ram 
of persons. . 

](1'islma Sahu1 are to be met with in Shama Sunda1' Bha1·t-
tachaJ:ii v. Mani Ram Das,z Fateltyab K.1~an v. l1:Ialwmed 
1'1lSllj,8 Kali Das v. 17!e 11htnicipality of Dltandlmka,4 

and Ranch01,das Amtltabltai v. jltIaneklal G01,dhandas.6 

In the first of these cases it was said that it was absurd 
to say that a road used only by a particular section of a 
community is a public road. In the Allahabad case it 
was held that a right of way across a court-yard, which 
was confined to the people dwelling in a particular part 
of the town, and going to and from the houses in that 
part of the town, was not a public road, and that, there­
fore, a suit brought fo'r the removal of an obstruction in 
the court-yard was a suit in respect of an interference 
with a private easement and could be maintained with­
out proof of special damage. In the Bombay case, the 
plaintiff was ownel' of three houses out of a set of six, 
which were built round an open court, across which the 
occupant of each house bad a right of way, and which 
was used as a means of access to the houses by persons 
having business with the householtlers. The plaintiff built 
a vemndah and put-up a wooden bench in front of his 
hon~e, and the Municipality ordered them to he removed. 
17 1'011 thi~. tile plaintiff'sned t.o ha ve t.ilis order set aside, 

• I. L. R., 1 Ali .. 557. 
~ i!5 W. I{., 233. 

• 1. L. R.. 9 All., 4:34 • 
4 I. L. ft., G BOIl1., 686. 

• I. L. R, 17 Born., 618. 
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and it was held that such limited right of access as the 
public had to the court WclS not sufficient to show that the 
court ceased to be pri vate property or was converted into 
a street ,resting in the Municipality, and t.hat, therefore, 

the Munioipality had no righ~ to in terfere with the 
plaintiff's erection, whatever liahility he might have 
incurred to an action by any of the other householders 
who occupied the court. 

With regard to this class of rights of way, Wilson, J., 
ill Clmni Lal v. Ram K1'islma Balm has said that it 
is important to obser.ve that b(\sides the civil remedies, 
available in the case of strictly private ways, there are 
some additional remedies open for asserting such rights 
of way, on the one hand, and for resisting them on the 
other. "First," it is said, "where such a right is claimed, 
it would seem that a member of the class entitled might, 
by taking proper steps under section 30 of the Civil PI'OCe­

dure Code, obtain permission to sue on behalf of himself 
aUll of the other members of the class anyone who dis­
turbed or sought to disturb the right of way. Upon the 
other hand, in section 42, illustration (a) of the Specifio 
Relief Act, it seems to be distinctly pointed out that where 
such a right is claimed, a suit will lie by the owners of 
the soil for a declaration negativing the right, and I 
presume, unuer section 30 of the Civil Prooedure Code, 
a suit might be so brought with th~ permission of the 
Court, against one or more members of the class as re­
presenting the rest. Section 54, illustration (P) of the 
Specific Relief Act further shows that if the owner of the 

soil obtained a declaratory decree against several villages 
negativing a right of way, this would be good ground for 
restraining by injunction suits subsequently brought by 
the others." 

We now come to rights of way of the third class, i.e., Classes of 
. t . ht f Th f II . .pec t k' d f private rights pnva e ng s 0 way. e 0 owmg ulueren m S 0 0f way 

T., IO 13 
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private rights of way are recognized by Indian case law :­
(1) Rights of way for general purposes: Raj Manile SinglL 
v. Rattan Mamie Basu,l LoknatlL Gossami v. Man Mohan 
Gossami,s Imambandi Begam v. Slteo Dyal Ram.s In 
the first of these cases, a general right of way, and 
in the second, a general right of way and passage for 
boats, was held to include a right to conduct marriage and 
general processions; (2) Rights of way for foot passengers: 
Golale OlLandra OILaudhri v. Ta"ini Cllaran OlLakrabartti," 
Hamid Hussein v. Gervllin,6 Tulsimani Debi v. JogeslL 
Ollandra Saha6 and Arzan v. RaMal Olwndra Rai Ohau­
dhri.7 In the first of these case, it was pointed out that a 
right of way over land imports etc t·i termini a right 
of passing in a particular line and not the right to vary 
it at pleasure; and in the second, it was ruled that if 
a person has a right of way from one place to another 
over a particular line, he cannot be compelled to lise 
a different and substituted way. But where the right 
is simply to pass from one point to another, the plfrty 
desiring to exercise the right cannot claim to pastt in 
a particular tortuous and indirect course between the 
two points. In the third case it was held that a person 
who has a right of way cannot claim more than that 
a reasonable exercise of his right shall not be obstructed, 
as it is only ownership of the land that carries with 
it the owuershi~ of everything usque ad ccelum ; (3) 
Rights of way for the passage of sweepers: Jadulal 
Mallilc v. Gopal Olwrulra MllkIlarji.8 In this case the 
plaintiff established a right of passage for his sweepers 
several times in the year for the purpose of cleansing a 
cess-pool. The facts indicated by way of limit to the 

I 16 W. R' t 46. 
• 20 W. R. t 298. 

• 14 W. R' t 199. 
• 4. W. R., 49. 
". 16 W. :a. t 496, 

• 1 C. L. R., 425 . 
• I. L. R' t JO Calc., 214. 
• I. L. R. t 9 Calc., 778 ; 13 Cllic., 

1»6 ; L. R., 18 I. A., 7. 
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user of tho passage only show!'!l that it must be a reason­
able mer for the aboye pa~sage. There was no agreement 
f'pecifying timrs or occa~ions of acceS8, and the inference 
"'as that if the plaintiff's had thought fit to use the passage 
more fre!luently than they did, they were at liberty to do 
so, Subsequently, in IS7 G, illstrad of thc plaintiffs' 
sweepers, those employed by the Municipality came and 
,rent upon the pas:;agl', not at distant intelTals but daily, 
the plaintiffs being bound under the iUunicipal bye-laws to 
give them access, and the system being to clean the place 
daily. It ,,'a~ held that the above was neither a discon­
tinuance by the plaintiffs of their user nor an aggraYation 
of the servitwle, alll! al~o that although a seryituue gained 
for one purpose citnnot bo used for anotllPr, yet the purposes 
hnforo an!l aftel' IS7G being identical, the user proved 
prior to that year supported a right ill the plaintiffs to 
usc the passage for giving accco" to the sermnts of the 
i\Innicipality for the above purpose at reasonable and 
convenient time;;: Cf. E'silbai v. Damodal' L~ltl'al'llas;l (4) 

nights of way for dri ring cattle: Jai D'lI'~/(~ Dasi v. 
Ja.qallllalh Rai,2 l.[(dwilled AIISto' Y. Se}ltllllaTt.s In tho 
foriller ca:;() it ,Ya" said that no length of time could 
give a party a straggling right to tho promiscuous use 
of a whole property fOi' the purpose of driying cattle 
on'r it, as such a right would d!.'~troy all the ordinary usc 
of the scrvit'nt property: Ui) A right or way for the 
I'a~"age of boat3 OYI"'I' wat('r : Lo1.'natlt Gossllllli Y. MOI!­

mohan (;0.<8,1111;, ,A~lila.,h CfI,Wd"" Ghosh y, Sonalan 

Cl/1/)/[I BII/'I/i," ])/II'!ltl ChI/ron ])hal' Y. K,di I\/tlllal' Sell.6 

1 n the Ja;;t of th('~r ta~(' " it wa~ ~ai(l that a right of passage 
r(}t' boats in th,' rain.'" sea~on O\'('r a channel wholly in 
allot 1[('1' mall',; Jall!! i~, ill ]"('~P('..t; of ('xtl'nt, analogoll~ to 

J T. L. I!.~ lG l;lIlll.! f·[.:!. 
2 1;; \r. n., :W.i. 
:1 ~:! \\r. lL~ :3.10. 

4 :!o \v. It., :!tl:J . 

5 l. L. It, i Calc., 1:J:2 ; S C. L. H., 
:!81. 

o l. L. IL,; Cak, 1-15; 8 C. L. n., 
.~-:, 

.)/~. 
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an ordinary right of way ; and the dominant owner 
cannot complain of the servient owner's narrowing the 
channel, so long as the latter by so doing does not prevent 
the former from passing and repassing as conveniently 
as he has always been accustomed to do. It was further 
held that a right of passage for boats in the rainy season 
over another person's tank must be claimed in a particular 
direction to be valid; (6) Rights of way in particular 
seasons of the year only: Ram Sll71da?' Ba?'al v. Umakant 
Chakmoa?,tti,l Omal' Shah v. Ramzan Ali,z Kailas" 

Chandm, Ghosh v. Sonatan Chang Ba1'lIi,s D1l?'ga Olwmn 

Dha?' v. Kllli 1(uma?' Sen.4 

The imaginary right of prospect and the right of 
privacy now remain to be treated of. It has been asserted 
that one of the principal rights in connection with land is 
a right that the prospect or view should not be impeded 
by the erection of interposing buildings. But as long ago 
as Ald?'ed's case,6 the legal possibility of such a right was 
discussed; and in this case, which is one of the oldest on 
record, Wra.y, U. J., said :-" That for stopping as well of 
the wholesome air as of light, an action lies, and damages 
shall be recovered for them, .f0?' both are necessa?'y . •. but 
that for prospect, which is a matter only of delight, and 
not of necessity, no acti0n lies for the stopping thereof, 
and yet it is a great commendation for a house if it has 
a long and large prospect. .... But the law do not 
give you an action for slich things of delight." The 
only Indian case that I can find, in 'which the right to 
prospect is referred to is Bagram v. Khettm ~rath ](a't'­

.fo·l'mah,6 in which Peacock, U.J., said :-" Ar. action upon 
the case for a nUIsance will not lie for the obstruction of 
a prospect." 

1 1 W .. R., 217. 
g 10 W. R., 363. 

• I. L. R., 7 Cnlc., 132; 8 C. L. R., 
281. 

4 I. L. R., 7 enlc., 145; 8 C. L. R., 
375. 

• 9 Coke's Rep., [,8. 

• 3 B. L. R., O. C., 18. 
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As is n[1,tul'Ul in [1, country where domestic interior Right of 

t t . 1 1 lId f' . privacy. arrangemen .s are mos Jca OU8 y sec ue e rom prymg 
eyes, the right to privacy i::; one which has be0n most 
keenly striYCIl for in IIlllia: but until of bte ycars in 
yam. The earli0r rulings of the Calcutta allu Allahabad 

High Courts on the point are conflicting; but until 
recently it was adopteu as a general principle of law, 
that no action lies to ll1[1,intain privacy. In Gll1' Das v. 

J.1Iano/ttl '/' Das l and in Ram Baksh v. Ramsuklt,2 it ,,-as 
held, that the doctrine that the injury caused by the in-
vasion of [1,nother'::; privacy \Va::; a sentimental grievance 
rather th[1,n a substantial injury for ,,,hich relief could be 
granted at law, hau not receiyeu sanction from the Indian 
tribunab, and was 0PP0f;0U to the feelings, and unsuited 
to the habits of the natives of this country. But in Jugal 

Lal Datta y. Jasoda BiM,s these rulings and the prao-
tice of the old Sadr Court were held to be wrong, and it 
was decided, that where a man dill an act consistent 
otherwise with the legal rights he 11<lS of enjoyment of 
his property, which gtwe him a wider range of vision 
tb[1,n before, no legal right is given to his neighbour on 
the other siue of the roau to complain of loss of privacy. 
In Sl'inatlt Datta and otltel's v. Xand KisllOl' Baslt and 

otlll:1 's,~ where the plaintiff built up his wall so as to 
overlook his neighbour, and the defenuant, th0 n0ighbour, 
in turn erect.eu [1, ,m11, which h0, plaintiff, alleged, derriv-
eJ him of necessary light and air, he, plaintiff, was held 
to have no right of suit, b0ing the greater wrong-doer 
in that he hau invaded the pl'h-ac,Y of the def0ndant first: 
but in Randal v. }.Ioltesh Balm," and Glmlam Ali Y • 

.LllallOmed Zahal' Alam,6 it was rul{'d, that 110 suit to 
maintain a right to privacy lay in law so long flS the yioIa-

• All. H. C. Rep., 1867, p. 269. 
• Ib id, 253, 
8 All. H. C, Rep. , 1867, p. 311. 

4 5 W, R., 208. 

• 5 B. L. n., Gi7 (foot-note). 
e 6 B. L. R., App" 76, 
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tion of that privacy was caused by the legal enjoyment by 
another of his own property. In KOlnatlti v. GU1'!lnada 

Pillai,l the same principle was adhered to. 
In ilIalwlned Abdu1' Rahim v. Bh:ju Saha,~ however, 

it was held that a right to privacy was not a right 
inherent to property, but might be gained by pre­
scription, grant or express local usage. In 1{ali Pm sad 
v. Ram P1'asad Saha,a it was said it required to be proved 
by local usage, permission or grant. 

In Bombay the case was different, where the alleged 
invasion of privacy occnrred in Gujerat. Thus, in Mani­

shan/.a1' I1a1'govan v. Tl'ikam Na1'si and ot7te1's,~ 1{eshav 

Ha1'kha v. Gunput Himcltand,6 it was held that invasion 
of privacy in Gujerat was, according to the custom of 
that province, an actionable wrong. And in KUt'IO:ji 

P1'emcltand and others v. Bai .True1'," it was held action­
able in Glljerat, even when there was a public road between 
the dwellings. In S/winiras Udph'flv v. The Magistl·ate 

of Dha1'loal' and othel's/ however, it was ruled, that 
invasion of privacy in Dharwar was not an actionable 
wrong, there being no local custom to that effect in that 
province as in Gujerat; and that it, therefore, fell there 
under the customary designation of a sentimental grie­
vance. 

In Allahabad it was held that the customary right of 
privacy which prevails in various parts of the North­
Western Provinces is a right which attaches to property 
and is not dependent on the religion of the owner of 
such property: Abdul Rahman v. Emile, Emile Y. Abdul 

Rahman.s The invasion of the right of privacy by the 

I 3 ;\Ind. H. C. Rep., 141. 

• ;; B. L. R.. A. C., 6iGj 14 W.R., 
]03. 

I 18W.R,14. 
4 (; Bom. H. C. Rep.: 42. 

• 8 Bom. H. C. Rep., A. C., 8i. 
e 6 Bom. H. C. Rep., 143. 
7 9 Born. H. C. Rep, 266. 
• T. L. R., 16 All., 69. 



Ajfectmg I nCOI'pol'eal Riglds. 199 

opening of windows was held in AZ1if v. Ameel'a Bibi l not 
to be a wrong for which an action would lie, cf. Komathi 

v. GU1'llllada Pillai.2 

But by section 18, illustration {b) of Act V of 1882, 
the law has been changed so far as those parts of India 
where the Act is in force are concerned, for this illus­
tration expressly points out that a right to privacy can be 
acquired in virtue of a local custom, and in Lachman P1:asad 
v. Jamna Pmsad6 the AIlaLabad High Court found the 
plaintiff' entitled by local custom to an easement of privacy. 

The leading case on the subject is now the case of 
Gokal Pm sad v. Radho~ in whicn Edge, C.J., in an 
exhaustive judgement reviewed the whole Indian case­
law relating to the rigbt of privacy. His conclusions 
are tbat such a right of priva:!y exists and has existed 
in these provinces, apparently by usage, or custom, 
a~d that substantial interference with snch a rigbt of 
privacy where it exists, if the interference be without 
the con,ent of the owner of the dominant tenement, 
affords such owner a good cause of action . . . . . 
"Every case," it was said, "must depend on its own 
facts. A primary question mu~t in all cases be :-Does 
the privacy in fact and substantially exist, and has it 
been, and is it in fact enjoyed? If it were found that 110 

privacy substantially exists or is enjoyed, tbere would 
be no furthel' question in au ordinarr case to decide. 
If, on' the other hand, it were found that privacy did 
substantially exist and was enjoyed, the next question 
would be:-W as that privacy substantially or materially 
interfered witb by acts of the defendant alone 'without 
the consent or acquiescence of the person seeking relief 
against those acts? In the case of old buildingi, wbat 
can an owner of one of the old buildings Lave to complain 

• 1. L. R., 18 ]lInd., 163. 
I I. L. R., 3 Mad., 141. 

• I. L. R., 10 All, 162. 
4 1. L. R., 10 All., 358. 
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of, if a usage or custom exists, by which he cannot so 
altel' his buildings, as to deprive his neighbour's old build­
ing, of the privacy ",hic:h has been enjoyed, and make it 

una vailable as a zenana, or in other words, deprive it of all 

residential value, and in this way depreciate its market 

valuc. Such a custom, where it exists in India is merely an 

application of the maxims 'Sic 1del'e tuo lit alienllln non 

laedas,' and 'aedifica7'e in tltO propl'io solo non licet 'Juod 

alteri nocef/t.' . . . . In the case of a building for petl'da 

purposes newly erected without the acquiescence of the 
owner of au adjacent building siLe, it appears to me that a 
custom which would prevent the owner of such an adja~ent 
site from building so as to interfere with the privacy of the 
first new building would be an unreasonable and conseq uent­
ly a bad custom iu law. If, however, the o,mer of such 
an adjacent building site were without protest or notice 

to allow his neighbour to erect, amI consequently, to iwml' 
expenses in erecting buildings or premises for the 'usc of 
pa1'lla-nishin women, I think, a custom which would prevent 
him subsequently interfering ,vith the privacy of such 
Dew 1:Juildiug, would not be unreasonable in this country." 

I 'will conclude this chapter with a few rulings relat­

ing to licenses and customary rights. l'>- licen~e is de­
fined in section 52, Act V of 1882, as a right granted to 
another, or to a definite number of other persons, to do, 
or to continue to do, in or upon the immoveable property 
of the grantor, something which would, in the absence of 
such right, be unlawful, and which right (loes not amount 
to an easement or to all interest in sl1c:h propert.y. An 
excellent illustration of a license, and of the respective 

rights and liabilities of the grantee and grantor of a 

license, is to be found in the case of i:.;wns v. 17te 
Trustees of tlte Port T1'Iist of Bom/Jcty,J the facts of which 

'LL, n., 11 Born., 329. 
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case are cletaileu in Chapter I (ante, p . 3-1). The plain­

tiff in this case \yas a licensee, having received the bcit 

permi:isioll of the Port Trus tees, the fir:3f, defendant s, to 

cross their land, and h e \ya s in.iured by falling into a 

hole du g uy one H ewso n, who ll:lll been employed by 

the EPeo lld defendant, thc le.-:'ee of the fir st defendan t.s, 

to make borin g:; in th e land, but \yho had, la te in t he 

at'IC'l'll oo n, imprope rly dug the Lole right across the p:ltb 

u :;ed by the pl:tin titf. III thi:i ease it \\"as h eld that tbe 

plaintitf \\",IS ,L u:Lre li Ge lbee, and that the first c1 efenuants 

were uuder no obligation or duty to him to k ee p tIle 

paih ill a safe state or ill good order. The plaintift' t ook 

the perll1i s:; ioll to lI .. iC th e path \yith its concoI;lit:.lI1t 

circumstances and perik ]Horeo\"er, the fi rst defendants 

were not liabl e fo r t iJe ads of He\yson, for he ha ll bern 

perIlIi ttcLI to make Lorin gs and had dug a hol e ins tead, 

all~l it \yas said there was no authority und er ",hiGh an 

owner or occnpier, who without n egligcn ce licenses a 

proper p8r::;o n to enter on hi ., bill! to do a Ltwt'ul act can 

be held liable in damage:; if tbe p erso n so li ce nsed does 

something of a differcnt kin d, unkno\yn to tbe o\yner 

or oCGupier, whieu m:ly m:Lke the person \yll o does it 

or Li,; cm ploye r or principal liabie for negli geecc . The 

second defe mLtn t \\":l", how cycr, hel d lia ble in damages, 

for it \\as foullLl that H ClY30n \\"as his sel'Yant, and the re 

\Yas a du ty to the plaintiff to llSC ord inal'Y carc allll sk ill 

to <lyoid. doing hill! all injury . A per:'olJ comin g on 

bnd . .; by liGen:'e, i t \\as said, b:t ::i a ri gb t to su ppose 

that the per.-oll \yho g ives the li cen!'0, anu lIlu ch m or e 

a perso n \\ho is a \\Tong-do er , \yill not do anything 

whieh will do hilll an injury. (See u1so sc(tif)/I:58 , Act 

V of 188:2). The case or Snadden v. MahWili e and 

Agx 8.!JwZ AVelal 1108Sel /l, 1 is nbo another instance of a 

1 2 13. L. R, A. C., 292. 
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license. In this case the plaintiff had by license obtained 
an exclusive rigbt to cut and to authol·ize others to cut 
timbel' in a forest. It was held that this right did not 
vest in him the timber in the forest, and while he might 
have. a right to recover damages f!'Om any person, who 
by cutting timber should interfere with his exclusive right, 
tbis would not vest in him the timbet· cut by others. 

In a recent Calcutta case, PI'((sanno 1[umal' SingA 
v. Ram ](ulIla1' GllO.~h,l the right to revoke a license 
was considered, and, following lVoocl v. Leadbitte1',2 it was 
laid down that the license to go upon another man's bnd 
unless coupleu with a grant, is revocable at the will of tbe 
grantor, subject to the right of the other to llamages if 
the license is revoked contrary to the terms of any express 
or implied contract. A license may be deemed to be 
revoked when the licensee releases it, expressly or implied­
ly, to the grantor or his representative: Gunl Clzamn 

Sm' v. Sri Cltal'an Gl1OSlt,3 section 62 (b), Act V 
of 1882. 

A cu~tom is a usage attached to a locality, and a cus­
tomary right belongs to no indiviuual in particular, but 
may be enjoyed by any who for tbe time being inhabit 
the locality to which the right is attached, or who belong 
to the particular claSti entitleu to the benefit of the custom 
(Goddard on Easements, 5th Editn., p. 2.1). The two 
English cases usually citeu as examples of customary 
right:; are Ll/olillse.1J v. Isma!l anu AldJott v. lVeel.:l!J.b In 
the former the right to holu horse-races on certain lanu 
was claimed by freemen of the city of Carlisle, amI, in 

the latter, the right to dance on a certain close by inhahit­
anb of the parish of Dale. Instances of such rights are 
to be met with in Indian case-law. In the case of Asltmf 

.- _. _ .. - - - - - - ---------
., I. L. R , 16 C,,1c. 6,10. 
~ 13 ill. & W., 838. 
I Hi W. R., 308. 

4 1 H. & C., 729; 34 L. J. Exch., 
52. 

I 1 Levinge, 176. 
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Ali Y. Jagan lYath l the phintiffs claimed the right 
to go upon certain land and celebrate the IIoli festival 
there, and it was saitl that the right set up by the 
plaintiff could not be regarded as an easement, as it was 

not said to be appurtenant to any dominant tenement, but 
was a claim of the nature described in Jlollnsey v. Ismay, 
and A~~ott Y. TVeekly. In Lachmipat Sin,r;h Y. Sadaulla 
lYashyo,2 the defendants chimed a right to fish in certain 
Mils under a custom according to which all the in­
habitants of the zamindari had a right to fish in them. 
Such a right, if established, would haye been a right of 
this nature, but it was disallowed on the crround that the '" , 
alleged custom was unreasonable, as under it the defend-
ants could carry off the whole of the fish stocked in the 
bltils, leaving nothing for the plaintiff, who was admittedly 
the owner of them, and therefore could not be valid. The 
rights set up by the accused in Mad//lt Mandal Y. Umesh 
Paruis and In the mattei' of tlte Petition of Mad/lab IIal'i~ 
in accordance 'with which they alleged that, as inhabitants 
of certain villages, they were entitled to fish in certain 
Mils on a particular day in each year would appear 
to haye been rights of this nature. Another instance of a 

customary right is to be lllet with in the case of Chilllla­

nam Pilla.1} v. MamljlllttUl',5 in which the inhabitants of 
a village claimed to have a customary right to bat4e 
in a tank. It was pointed out that the Easements 
Act did not affect such rights (sce section 2 eb), Act V of 
1882) and that such a right mllst be confined to the 
illh;tbitants of a p;trticular plaCE', :1.11(1 l11nst otherwise 
be a reasonable one. 

As to the evidence required to eBbhlish the rxist,rure 
of a customary right., it was helll by tho Allahabad High 

, 1. L. R, GAil ., 497. 
9 I. L. R., 9 Calc., 698; 12 C, L. 

R., 382. 

• 1. L. R., 15 Calc., 302. 
4 1. L. R., 15 Calc., 390. 

• l\ladras Law Journal, 1,47. 
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Court, in !(ual' Sen v. Mammall, I that where a local custom 

excluding or limiting the general rule of law is set up, 
a Court should not decide that it exists unless such Court 

is satisfied of its reasonableness, and its certainty as to 
extent anu application, and is further satisfied by the 
eviuence that the enjoyment of the right was not by leave 
granted or by stealth or by force, and that it had been 
openly enjoyed for such length of time as suggests that 
originally by agreement or otherwise the mage had 
become a customary law of the place in respect of the 
persons and things which it concerned. 

1 I. L. It., li All., 87. 



CHAPTER IV. 

OF TORTS AFFECTING MOVEABLE PROPERTY OF ALL 
DESClUPTIONS. 

Definitions of moveable property-Cases-Injuries to goods hailed by wrong­
doing third pnrties-Cases-Couversion-Cnses- 'Vrongful soizure of 

cattle-Ca.,es -Stolen notes-Cases-Liability of innkeeper where gnests' 
movea.bles a.re stolen-Casc-?\IeasllTe of damages in ca.ses of conversion­

Cases-Omnia }Jl'aeSll1l1untw' ('oJltj'a spolil!lorem-Cases-Dn.mage from neg­

ligence-Case-Imitation of trade.mark-Cases-Infringement of patent­

Cases-Infringement of copyright-Cases. 

" MOVEABLE property" is defined by the General Olau;;es Definitions of 

A [I f IS 'S' . 2 (6) ] d th S . A (X f moveable pro-ct 0 6, sectIOn' an e ucceSSIOn ct.i. 0 perty. 

IS65, section 3) as meaning property of every description 
except immoveable .property. The definit:on of the term 
given in the Penal Code (section 22) is substantially the 
same, for it is tbere said to iuclude corporeal property of 
every description except land and things attached to the 
earth or permanently fastened to any thing which is attacb-
ed to the earth. For the purposes of the Hegistration Act, the 
term includes stalllliug timber, growing crops and grass, 
fruit upon, and juice in, trees (Act HI of IS77, section 3), 
and according to the Transfer of Property Act (Act IV of 
18SJ, section 3), it include's standing timber, gro\Ying 
crops and grass. Following the definition giYell in the 
Registration Act, the Allahabad High Court has beld that 
fruit growing upon trees is moveable property: iYasir 

Khan v. 1(((mmat 10wn.1 In one case, JVa1'/t Pim Y • 

. Naro Sltid{:slwa1',2 the Bombay High Court beld tbat a suit 

for haluta was a suit for a share in produce severed 
from land, and, therefore, for moveable property. But 

1 I. L. R., 3 All., 168. • J. L. R. 3 Born., 28. 
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subsequently by a Full Bench, Appana v . .LYagia,l it 
decided that snch a snit was one for a right forming the 
emolnments of a hereditary office amongst Hindns, and, 

therefore, one in resped of immoveable property. 
A.ddison, in his Law of Torts, treats of bailment" and 

breaches of bailments as torts; but, by the law of India 
(Act IX of 1872), all matters between the bailor and 
bailee are matters of contract, and all breaches of the 
bailment are, as between those parties, breaches of con­
tract, so that, as far as bailments are concerned, we have 
only to do, in a work on Torts, with injuries done, to the 
goods bailed, by third parties, who, under the provisioI13 
of' Act IX of 1872, section 180, as wrong-rIoen, are liable 
to a suit, by either the bailor or tbe bailee for wrongfully 
depri ving the bailee of the me or possession of the goods 
bailed, or for doing them any injury,-the bailee being 
entitled to use such ren1eLlies as the owner might have 
used in a like case if no bailment had been made. Thns, 
in Bhi,~ji Gobindji v. illanohal' Das and Sewilamin,z 

in which case in execufon of a llecree obtained by A 
against B, the goods of B were taken out of the posses­
sion of C, a bailee, C was held entitled to recover posses­
sion of the goods. So, too, wben from the collusion, or 
fraud, or misconduct of the bailee, he has been deprived 
of the use of, or has parted with, the goods bailed, the 
owner may sue the tbird party who has benefited 
by snch collusion, framl, or misconclud. It will be 
observed that, in all these cases, the action, as between 
the owner and the third party is purely an action on 
tort, as there is 110 privity of contract whatever between 

them; and sneh actions it will be proper to consider hen" 
althongh bailment is hy the law a contract. Thus, in 
Balcleo J-Yal'lIin v. SCI'.IJIHpeol{)',3 where the plaintiff 

, I. L. R., 6 Born., 512. 25 B. L. R., Ap" :n; 14 \Y. R., 303. 

• 6 B. L. R., o. C., 581. 
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entrusted certain valuable securities to one B, a broker, 

to purchase Company's paper with, and B gambled them 
away to C, the Jefenuallt, the plaintiff was held to be 

entitled to recover from C, because C was not a bona 
fide holuer for value,-that is to say, he had wrongfully 

Jepri ved B, the bailee, of the possession of the notes. 

Greenwood v. JJolquette1 and j(a1'til~ Clwran Setty v. 
Gopallwisto Palit2 are also cases where the owner (bailor) 
recovered the goous bailed from a third party, into whose 
possession they had wrongfully passed from the bailee; 
anu the cases of' Biddomo,lJi Delli v. Sitw'am3 and Biddo­
moyi Deld v. SulmZ Das Mallik,a sbow that wqere a 

servant, enb'mted with Lis mi~tress' property, illegally 

pawlle!l it, the pawnees, !lefellllants, were beld liable to 

her action for recovery. In JJw'l'is v. itailash C7twuZJ'Ct 
Banl1a1:ii,~ where plaintiffs husband Lad sold her separate 

moveable property to the defendant, she was held entitled 
to recover it uirectly from him. 

The more ordinary furms of action for torts to move- Conversion. 

ahle property arise where there is no bailment, antI where 
the goods are forcibly 01' fraudulently removed from the 

owncr's possession. and either debined or converted to the 

wrong-doer's use, or where wilflll damage out of malice is 

done to moveable property, or where damage is done to 
It/oyeable property by negligrnce. In all cases where 
there is a contract of Imil meni, the detention or ('oln-e1'-

~ion of ' the goods by tire bailee is a breach of contract. 

allfl not a tort properly so callecl,-that is to say, the 

bailee doe;; not become, by his COlllluet, a wrong-doer in 
t]le eyes of the law, but a breaker of his contract. It is 

vcry necessary that this distinction should bc borne in 

mind, ant! that tll(> position of the defendant as a bailee or 

1 12 B. L. R, 4~ ; 20 W. fl., 407. 
• 1. L. R .• 3 Calc., 264. 
8 J. ,L. n.,:1 C~\lc.) ·:1£17 ; 3 C. L. R., 

;3~lS. 

4 1. J,. R., 1 en!c. 285. 
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as a wrong-doer should be carefully determined, otherwise 
the COUl'ts wiII be treating as torts acts which by law are 
mere breaches of cont.ract. 'Where, for instance, a pel'son 
iii in lJOna fide possession of goods, but witllOut the consent 
of, and without delivery by, tLe true owner, and not 
having contmcted to hold them as bailee, the action to 
recovel' those goods would be an action on pure tort ; 
but where the goods have been delivered by one perROn 
to another for some purpose upon a contmct, that they 
shall, when the purpose is accomplished, be returned or 
otherwise disposed of according to the directions of the 
person delivering them, or when a person already in 
possession of the goods of auother contracts to hold them 
as bailee, the subsequent detention or converilion of the 
goods would give rise to an action for breach of contract, 
and not to an action on tort,-that is t{) say, the l)laintiff 
would have his remedy under section 73 of Act IX of 
1872. 

An illustration of an action for tort where there was 
merely conversion lind no bailment is to be found in the 
case of J.YaditJ,1' Oftwul Balta v. Pmltllatlt Salw,I in which 
the plaintiff sued the defendant for reco\'ery of possession 
of two boats, and for damages for having taken them 
out of his possession and for having placed them in such 
a position that in consequence of the drying up of the 
ri vel' they could not Le taken back and replaced in the 
rive I' uutil the ensuing rainy season. Another illustration 
is to be met with in the case of Klllll'sedji Rustomji Oolalt 
v. Pe,~to/lji OO/('(lsji BIIl'lttJ,, 2 which was a suit for the recoy­
ery of two Goyernment Promissory Notes wrongfully 
taken away or for their value. 

A rern:'al to delivel' up an idol wllereby the plaintiff 
was fJl'evellted enjoying his turn of worship, has been held 

121 W, R., 8. • J. L, R., 12 130m., 573. 
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to be actionable: Debend1'onath },fallik v. Udit Ohand 

MaUik,t Ishan Ohand1'a Rai v. Man Moltini Dasi,2 Gopi 

K1'ishna Gossami v. Thakur Das Gossami.3 

Where the title to goods is contested, a lien on them 

canlJot be set up by the defendant as well: Jagannath 
Das v. B1·ijnath Das.4 

It has been held by the Calcutta Rig 1 Court in Shatrll- Wrongful 

ghan Das KumaI' v. Kokna Slwwtal,5 that a suit for ~~~\':~ of 

damages for wrongful seizure of cattle will lie in the Civil 
Court, the provisions of Act I of 1871 being no bar to such 
a suit. In this ase the Court approved and followed 
Namaz 1r1ollah v. Lal 11Iohan Tagadgir6 and dissented 

from Aslaln Khan v. Kala Darji,7 in which the contrary 
had been held. 

Any meddling with the property of another would Stolen notes. 

seem to render the wrong-doer liable. Thus, in Kissori 
l1fohan Rai v. Raj ~Na1'ain Sen,s in which two notes 
had been stolen from A, which B (not being a bona 
fide holder for valuable consideration) tendet'ed to 0 in 
payment of certain articles, C, not knowing B, refused 
to deal with him, whereupon B brought D, who was 
known to 0, and the pm'chase was made by him. It 
was helJ that the part which D performed in this trans-
action amounted to " a conversion of the notes to his own 
use, " and that he was liable to A. But it would seem 
t.hat the notes themselves cannot be recovered, if they have 
come honestly into the hands of the holder, for in the 
criminal case of Jlichell v. Ja,qeshar J/ochi,9 ill which a 
Government Currency note had been stolen from A and 
cashed in good faith by B for C, on the conviction of C 

1 1. L. R., 3 Calc., 390. 
g 1. L. R., 4 Calc., 683. 

• I. L. Ro, 8 Calc., 807. 
• T. L. R., 4 Calc., O. C., 322 

3 C. L. R., 375. 
• I. L. R., 16 Calc., 159. 

T, Ie 

• 15 \Y. R., 2,9. 
, 2 C. L. R., 344. 

• 1 Hydo, 263. 
9 1. L. R., 3 Calc., 379 ; 1 C. L. It., 

39. 
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for theft, the Magistrate ordered the note to be given to 
B, and it was held that the order of the Magistrate was 
right, as the note had come honestly into the hands of E, 
and thourrh under section 108, Act IX of 1872, no seller 

o 

can give to the buyer of goods a better title than he has 
himself, yet a currency note is not goods within the mean­
ing of section 76 of the Contract Act, and the change of 
a currency note for money is not a contract of sale. 
In Ganesdas Ramnal'ayan v. Lachmina1·a!Jan,1 the plain­
tiff bought a shahjo[J hundi drawn on the defendant which 
he endorsed to R to whom he sent it by post for collection. 
It was stolen in transmission and the name of D substi­
tuted for that of R. D presented it for payment to whom 
the defendants paid the money. The defendants were 
held guilty of conversion of the hundi and liable in trover 

to the plaintiff. 
Liahilityof The liability of an inn or hotel-keeper, when his guest's 
inn-keeper 
whero g-ucsts' property has been stolen, was elaborately discussed in 
moveables are 
.tolen. TYhatel!J v. Palonji Pestonji. Z The plaintiff brought 

a suit to recover from the defendant the value of 
certain articles that were stolen from his (the plaintiff's) 
rooms at an hotel in Bombay, of which the defendant was 
the licensed proprietor. The defendant was in the habit 
of entertaining for longer or shorter periods all comers 
willing b pay tI,e usual charges, and the plaintiff was an 
insurance broker doing business at Bombay, who had 
lived at the hotel for more than a year, paying for his 
board and lodging at first by the day and afterwards by 
agreement at the rate of so much a month; but neither 
was the plaintiff under any obligation to remain, nor the 
defendant to accommodate him for any fixed time. It 
was held, that the relation of inn-keeper and guest 
subsisted between the parties, and tllUt the defendant 

1 1. L. R., 18 Bom., 5,0. 9 380m. H. C. Rep., O. C. , l3i. 
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,~-as p1'ima Jacie, and without proof of actual negligence, 
liable to make good the loss sustained by the plaintiff. 
Burn's Justice, sec. 16, was quoted to the following 

effect: "It is necessary to render the innkeeper thus 
liable that the party leaving the goods should, at the 
time of the injury, be a guest at the inn. One who goes 
casually to an inn aud eats and drinks or sleeps there is a 
guest, although not a traveller. So is one who remains 
at the end of his journey at an inn without a special 
contract even for half a year." Thi~ was a case of liabil­
ity owing to relation (see ante, p. 45) for a tort committed 
by a tbiru party. 

A~ to the measure of damages in cases of conversion, lIIeasure oC 

, I Id . t' l' I f I 'f damages in It was Ie III an ac IOn 101' t 1e wl'ong u conversIOn 0 ca..cs of COil.. 

t ' b ' h' h th I' t'ff I' d t version, IIll er, III ,,- lC e p am 1 c alIne 0 recover as 
damages the market value of the timber at the town of 
Rangoon to which it was being conveyed at the time of 
the conversion, that the cost of carriage to Rangoon from 
the plaee where the wrongful conversion OCCUlTed must 
be deducted: Bondnt,l/-BIlI'II/(th Trailill!1 COl'jio1'1ltion v. 
J/r.t/II)/lIl'd Ali.l In a case in the Allahabad High Court, 
B ctl/sidhal' Y. Saut Lal,2 which was a suit for the wrongful 
conversion of a crop of indigo which was hypothecated, 
and whicb the tlefentlant knew to hp hypothpcatcd to the 
plaintiff, but which he nevertheless appropriated and 
sold, it was hel(l that the drfendant was a wl'ong-doPl', 
and the plaintiff hatl a right to damagps, the measure of 
which would, under ordinary Cil'CUlmtances, ,,-here a fair 
price had been rpalised, be the amount he had realised U} 

the sale, 
In all cases where goods aro wrongfully detaineu or 0",";" 1"'''''-

. . . ,unlttlltm' 
cOllvert(>(I, the ml1.XlIll Oll1lUa jll'aesUmllJdlll' contl'a spolta- contm 'pol;«· 

'II I hI ' I 'b' .1 t '.1 toren!. lO/'em WI apl' Y W Cll t Jell' Y:l ue IS cmg UC erllllileu : 

I 1. L, R., 4 Cnlc" 116, • I. 1., H., 10 All, 133. 
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Sunda1' Jlani Chaudhmni v, Blnt1!an Mohan Challdkl'i,l 

where, it having been proved that the defendant wrong­
fully took the property, it was held, that, unless he 

produced it and showed that it was not of the value stated 

by the plaintiff, the strongest presumption should be 
made against him and the highest value assumed. In 
Fntmji I-Jol'masji v. The Commissiollel' and Deput!/ Com­

missione'l' 0/ Customs, Bomll(l!/,2 which was an action 
for wrongfully detaining a vessel, t1~e property of the 
plaintiff, the High Court, on the maxim omnia }Jl'ae­

SUlnu.ntU'l' cOlltnt spoliatOl'em held, that where a vesscl was 
seized on suspicion of having a greater quantity of salt 
on board than was allowed by its permit, and immediately 
afterwards a number of men boarded the vessel, and with 
the assistance of the agent of the owner (the plaintiff) 
threw a considerable qnantity of salt oyer board, a pre­
sumption arose that therc was an excess of salt on board 

at the time of the seizure beyond the alllount allowed by 
the permit; amI. that where, under a permit to PJ.ss a 
I'flrtain number of maunds of salt, on which duty has been 
paid, an amount in excess of such number is removed, the 
whole of such salt must be considered as removed contrary 
to the provisions of the Salt Acts, XXVII of 1837 and 
XXXI of 18;iO, and that the whule of such salt, and not 
merely the excess, was, under these circumstancei', liable 
to confiscation under the Acts. Russell on Crimes, V 01. 
III, page 217, 4th Edn., was quoted, where he 
says ;-" \Vhere a person i~ proved to have suppressed 
any species of evidence, or to have defaced or destroyed 
any written instrument, a presumption will ari.';e that, 
if the truth had appeared, it would have been against 

his interesl, and that his conduct is attributable to 
his knowledge of this cirCllmstance." Delt~lIlil'ie Y. 

'11 w. R, 536. a i Born. H. C. Rep., A. C., 89. 
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A1'm01Y,1 Dalston v. Coalswol·th,2 and The Hunte1',3 an 
Admiralty case, were also cited. In the latter J,ord 
Stowell said: "It is certain by the law of every Mari­
time COUl't of Europe, that spoliation of papers not only 
excludes further proof, but does per se infer condemnation 
founding a presumption, juris and de Jure, that it was done 
for the purpose of fraudulently suppressing evidence, 
which, if produced, 'would lead to the same result; and 
this surely not without reason, although the lenity of our 
code has not adopted the rule in its full vigour, but has 
modified it to this extent, that if all other circumstances 
are clear, this one alone shall not be damnatory, particularly 
if the act was done by a persoll who has interest of his 
own that might be benefited by the commission of this 
injurious act. But though it does not found an absolute 
presllmption jUJ'is and de jtl1'e, it only stops short of that, 
for it certainly generates a most unfavourable presump­
tion. A case, which escapes with such a brand upon it, is 
only saved so as by fire. There must be that overwhelming 
proof arising from the concurrence of every other 
circumstance in its favour that forces a conviction of its 
tl'Uth in spite of the powerful impression which such an 
act makes to its entire reprobation. " 

In Koegler g' Co. v. Yule g' CO.4 the plaintiffs let Dall'!age from 
• neghgence. 

the defendants a godown on an upper story o\'er theIr 
own for the purpose of storing goods, the only stipula-
tion in writing being that no combustible or hazar-
dous goods should be stored. The plaint alleged that 
the understanding was that the defendants should use 
the premises in a tenant-like manner, whereas they did 
not do so, and overloaded the floor, which broke down, 
and thereby damage was done to the plaintiffs' gocds in 

J 1 Str . . 505. 4 5 R L. R., 401 ; 14 W. I1.., O. C., 
• 1 P. Wym"., 7:3l. 45, . 

• ~ Dods. 480, 486, 
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the godown below. The evidence showed that the defend­
ants had stored heavier goods than the previous tenants, 
but that the floor ought to have been able to bear a 
heavier pressure per superficial foot than it was beadng 
when it fell down, and there was no evidence of improper 
storing. Under these circulDstances, it was held that the 
plaintiffs had failed to make out their case, and the suit 
was dismissed. In CllOutmull Dooflll1' v. Rh'el's Steam 
Nal'iflation Companyl the plaintiffs had deli,-ered to the 
defendants certain goods for carriage by river under a 
special contract. The goods were destroyed by fire on the 
defendants' flat. It was held that the defendants were liable, 
as the occurrence of the fire was of itself evidence of neg­
ligence and they had not discharged the onus cast upon 
them by law of showing that there was no negligence. 

Imita.tion of There have been several cases ill the Indian Courts 
trade-marks. 

which show how far the Courts will protect a person in 
the use of hade-marks. In Gmlul'ln 9' CO. Y. J(el', 

Dads (5- CO.2 the defendants sold goods bearing the 
same trade-mark as the plaintiff'!' merchandise. The 
r,ourt obserYe(1 that obviously there was a close imitation 
of the plaintiffs' trade-mark, and that it was not sufficient 
to show that there was no fraudulent intention. It there­
fore granted an injunction. 

In Ralli v. Flelllillff,s which was a suit brought to 
restrain the defendant from using an imitation of the 
plaintiff's trade-murk, it was held, that the trade-mark 
used by the defendant was a eolourahle imitation of 
the plaintiff's tralle-mark, and calculated to mislead the 
public. On appeal, Garth, O. J., held, that if the imita­
tion of the plaintiff'R trade-m:u'k generally or the u~e of 
the No. 200H in partieular, would be ('alculated to decriye 
OJ; mislead the public, the defendant ought to be re:-tl'ain-

J I. L. n., 2·1 Cnlc., iS6. 
, 3 B. T,. R., Ap., 4. 

8 I. L. R., !l Calc., 417; 2 C, Ij 
9!l. 
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ed from the use of them, and that, as such was the case in 
the suit before tho Court, an order to that effect made by 
the Court below should he continued. ]\farkby, J., dis­
sented as to the effect of the use of the particular 
No. 2008, but agreed generally to the injunction granted 
by the lower Court being continued. In a somewhat 
similar case the Bombay High Court held that the plain­
tiffs were entitled to an injunction restraining the defend­
ant from using a label which was a colourable imitation 
of the label on their goods: Badische Aniline and Soda 
Falm'l,; v. ilfaneckji Sltapm:ji [(at7'al,;.1 

l'here are two cases decided in the Madras High 
Oourt, which relate to trade-marks. In Tayl07' v. 'Vi1'a­
sami C!tetti, 2 it was said :-" The general principles on 
which the Court gives relief in cases of trade-mark. 
are applied to different classes of cases-first, to those 
of imitation of the entire trade-marks, about which no 
question could exist; secondly, to imitation so nearly 
resembling the original as to be colourable, though not 
fraudulently so ( llfillillgton v. Fo;c,8 of which C1'o.(t v. 
Day is an example) ; thirdly, to a class of cases where 
the entire original was not very closely copied, as dis­
cussed in Leather Cloth Compal1y v. American Lea­

thel' Clot!! Company." 6 The Court held that the case 
in question came within the third cbss, and was govern­
eu by the principle ennnciated by Lord Clranworth in 
Sei,"Co v. P'1'ot'e;;ende,6 1'iz.-" I do not consider the ac­
tual physical resemblance of the two marks to be the sole 
question for consideration. If the goods of a mannfac­
turer have from the mark or device he has used b~come 
known in the market by a particnla.r name, I think the 
adoption by a rival tmder of any mark which will 

I I. L. R. , 17 Bam., 584. 
• r. L. Ft., 6 ~rnrl., 108. 
a 3 M. & C., 338. 

• L. Ft., 1 eh. App., 196. 
• 7 Betw., 8,1. 
6 11 H. L. , 538. 
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cause his goods to bear the same name in the market 
may be as much a violation of the rights of that rival 
as the actual copy of the device." The plaintiff was, 
therefore, held to be entitled to a perpetual injunction. 
In Lavergne v. Iioope1',l it was laid down that such 
possession and use of a trade-mark in one market as to 
constitute a right in it, establishes in the owner thereof 
an exclusive right to that trade-mark in other markets, 
although the owner may not have used it in such 
markets. To constitute a trade-mark it must have been 
adopted as a symbol devised to distinguish a particular 
cluss of goods as the goods of that class manufactured 
Ol' selected by a particular manufacturer or merchant. 
The plaintiffs in this case, however, had by theil' conduct 
led the defendant to believe that they claimed no right 
to a certain trade-mark, and that it was open to the 
defendant to adopt it us his own, and the defendant had 
adopted it, and by his industry had secured a wide po­
pularity for it in the Indian market. It was, therefore, 
held that the plaintiffs were estopped from denying the 
defendant's right to use it in the Indian market. In a 
Bombay case, Tlte Manoclc;ji Petit Afam!factuTing Com­
pany, Limited v. The J1Ialtala.vllli Spinning aml TVeat'­
ing Company, Limited,2 the defendants wilre found to 
have infringed the plaintiffs' trade-mark, and to have 
cllUsed loss to them by cuuiling the goods sold by the 
plaintiffs to be solll at a diminished price. It wa.~, there­
fore, held that the defendants were liable for the loss 
sustained by the plaintiffs, and that the amonnt of the 
reduction in the price of the goods was the measure of 
damages. 

But the right to the exclusi ve user of a trade-mark 
01' number is largely a question of fact, and it is only when 

1 ~ . L. It, 8 Mnd., 149. • 1. I •. Ro, 10 Bam., 6li. 
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tbe use of tbat name or number dcceiyc, or is reasonably 
likely to dcceive tbc public tbat it can be interfered witb 

or prevented: Ba1'low v. Govind1'aln. 1 

In Sheen and anothel' v. Johnson 2 tbe plaintiff sued the Infringement 
of yatents. 

defendants for damages for tbe infringement of a patent 
the plaintiff's assigIlor bad obtained under Act XV of 1859, 
and which he was entitled to enjoy exclusiyely for fourteen 
years. It appeared that in June 1870, one Richard .J ohnson 
had acquired the exclusive privilege of making, selling, amI 
using a new kind of tbermantidote for fourteen years, and 
tbat in September 1875, he H8signed tbis exclu~iye privilege 

over to the plaintiff, bis son. The defendants pleaded 

that prior to Ricbard J obnson's patenting his invention 
they had made a similar tbermantidote, and the 10'wer 

Court found this to be the case, but tbat such therman-
tidote bad not been "publicly or actually used" witbin 
the meaning of sectIun 23, Act XV of 1859. On appeal, 
Spankie, J., said :-" Now the meaning of public use is, 
tbat a man sball not by his own priyate invention which 
be keeps locked up in bis own breast or in his own desk 
and never communicates, take away the rigbt another 
man has to a patent for the same inyention." The prior 

me of an invention need not be general. It has beeu 
held that a single instance of use woul,l be sufficicnt, but 
it must be public. In Lhe ca~e of C[lI'pellta v. Smith,S 

Ahlerson, B., saill tha.t 'public u,c' means "a use in 
public so as to COIlle te> the knowledge of other5 than the 
inventor as contmdi,;tinglli,;hed from the use of it by him-
self ill bis ch~tmber ;" anll Lord Abinger 5aid: "The 
public use and exercise of an invention nwans a use 
and invent.ion in public, not by the public." The [parnpd 

Judge, after commenting en tlw eyitit'nce in thp ease 
before him, consiclerecl that it was not sati~f'actorily pl'oYPll 

'LL. R., 24 Calc., 3ti4 ; I C. "T. 
N •. 281. 

• r. L., R., 2 All., :lGS. 
8 ~l. & W., ~OO. 
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that there was a public aud actual use of the defendants' 
thermantidote prior to the patent being taken by R. J ohu­
son. The Court, therefore, held that the patent had been 

infringed, ami a remand having been made that damages 

might be assessed, damages were fi nally awarded to the 

plaintiff in addition to the injunction he had already 
obtained. 

In I(inmoncl v. Jackson,1 which was a case of an alleged 
infringement of a patent for a tea-rolling machine, it was 
found that the defendant's machine, though it contained 

improvements, was substantially tbe same as the plaintiff's 
earlier patented machine. The defendant, however, had 
not patented his improvements, but had patented his 
machine as an entire invention. It was therefore held 

that he bad infringed the plaintiff's patent, and the 

plaintiff was held entitled to an injunction, but not to 
both an account of profits and to damages. It was said 

that he must elect between the two remedies. In another 
Calcutta ca~e, In tlte IJwttfl' of Jloses,~ it was ruled, 
following the English ca-e of Clark v. Adie," that a 
licensee under a pDtent cannot, as between himself and 

tbe patentee, challenge the soundness of the patent during 
the continuance of hi,; license. In the case of P et man 

v. Bllll,~ the plaintiffs suit was at fir,t di:'mi,,:'eLl on 
the ground that J1(; had not given in his plaint slIffi­

cient particulars of the brpaehes of his patpnt complained 
of; but on appeal to the Pri,'.l' CouIlciJ,5 it was ~aid that 
the sole objed of Ad X V of 188~ was to giye the defeIl­
dant fair notice of the ea,e which he had to mee t, and it 
was quite immaterial whether the requi;;ite infol'mation be 
given in the plaint it~('lf or in a separate paper. It was 

1 I. L. n., :3 Cale., 17; 1 C. L. It.: 
(ir,. 

9 1. Tj. R., 1;-) Calc., 2·1 ·1. 

:J L. n.,:l H. L. , 4~;3. 

4 r. L. n., ;; AlL, ;3il. 

• l. L. IL, !) AIL, J!'J: L.I:., J;l 
I . ,\., 1;1 ~. 
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further pointed out that particulars of breaches must he 
distinguished from particulars of objection from want of 
novelty. In the latter case, the p:uticular instances may 
not be within the knowledge of the patentee (i.e., the 
defendant), and must be specified; in the former, the 
defendant must know whether and in what respect, he has 
been guilty of infringement. It was finally held on a 
consideration of the plaint, that the plaintiff had suffi­
ciently complied with the Act. 

There have been a few cases concerning the infringe- InfringAment 
of copyright. 

ment of the copyright of. books. The law relating to the 
copyright of books is to be found enacted in 5 & 6 Vict., 
c. 45, Act XX of 1847, Act XXV of 1867, and Act X of 
1890. In In tlle mattei' oj tlte petition of Ilimidttllali,l 
the Caloutta High Court ruled that cases of infringe-
ment of copyright arising in the mofnssil should be 
tried by the Court exercising the highest original civil 
jOl'isdiction, that is, in the Court of the District 
Judge. In JIacMillan ~. 00. v. 81t1'eslt Ohand/'" .Deb,2 
many questions relating to the law of copyright were 
considered. The plaintiffs WE're the publishers and pro-
prietors of a book called "The Golden Treasury of 
Songs and Lyrics," which was a selection made by Pro-
fessor Palgrave fl'om the poems of numerous English 
authors. The first edition 'was published in 1861, und a 
new euition was publisheu in 1882. It was pl'escribeLI as 
a text-book by the Calcutta and Bombay Uniyersities. 
The defendant pubIishE'd the !!'ame selection of poems and 
song~, but ultered their nt·rangelllE'nt. He also published 
many of Professol' Palgraye's notes, some with acknowledg-
ment and !lome without. It wa~ held hy "rilson, J., that 
such a selection could be the subjl'ct of eopyright. 
"In the case of works not original in the proper sense of 

I I. L. n. 6 Ct\lc., 499 ; 7 C. I.. R., 4(1. S T, L. R., 17 ('l\le., 9;i~. 
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the term," it was said, " but composed of or compiled or 
prepared from materials which are open to all, the fact 
that one man has produced such a work does not take 
away from anybody else the right to produce another 
work of the same kind, amI in doing so to use all the 

mateJ'ials open to him. But, as the law is concisely stated 
by Hall, V. C., in Hogg v. Scott,t the tme principle in all 
these cases is that the defendant is not at liberty to use or 
avail himself of the labour which the plaintiff has been 
at for the purpose of producing his work, that is, in fact, 
merely to take away the result of another man's labour, 
or in other wor~s, his property." It was further held on 
the pleas raised by the defendant (1) that, though the 
plaintiff's book was registered in 1861, and the inft'inge­
ment complained of was of an edition puhlished in 1882, 
yet it was reasonable to assume that successive euitions of a 
book of this kind, under the same name, arethe same book; 
(2) that it was unnecessary to show an assignment of the 
copyright by Professor Palgrave to the plaintiffs; (3) that 
the registration was not bad because it contained the name 
of the firm antI business address of the plaintiffs and not 
the illdividualnames and addresses of the partners in the 
firm; (4) that the title to copyright is complete before 
reo'istration, which is only a condition precedent to the 

>:> 

right to sue; and (5) that the suit was Dot barred by the 
one year's rule of limitation laid down ill sec. 2G, 5 and 

6 Vict., c. 45. 
Thel'e al'e also two Bombay cases on the subject. In 

the case of Ganga Vishnu Shl'ikisondtls v. Jlfol'eslwa1' 

Bapllji Hegishte,2 the plaintiff had published a new 
edition of a Sanskrit work, witll additions fl'om other 
wOl'ks introullce.l and foot-notes appenueu. The defend­
ant subsequently printeu and publbhed an edition of 

• I, I,. n., 13 Born., 3~8, 
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the same work, which was substantially a copy of the 
plaintiff's euition. It was held that the plaintiff's edi­
tion was such a new armngement of old matter as to 
be original in the sense that it entitled the plaintiff to 
the pl'Otectiou of the law of copyright, and that the 
defendant was liable to pay to the plaintiff as damages 
the price of the copies of bis book sold by him. In 
Af,dul'ra7t11!ltn v. lllalwmell 81th-ad, I it was ruled tbat 
a translation into Persian of a book originally published 
in Urdu did not constitute an infringement of copy­
right, as it was a translation and not a copy, and under 
English law a translation has Leen always considered to 
be an original work. Un<ler 15 and 16 Viet., C. 12, if 
an author wishes to rp,serve the right of tr:lllslating hi5 

work, he must notify such an intention on the title-page 
of the work. 

The principle that translations are not copies was main­
tained in 1l11.t('Jlillan v. Slwl1ls1wl-Ulwna JL ZU!.:".2 

.. - --- ----- ------------
1 I. L. R., 14 Born., 586. • I. L. R, 19 Rom., 5['i. 
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OHAPTER V. 

OF TORTS ARISING OUT OF l\,IALICIOUS ABTJSE OF LEGAL 
PROCESS AND OUT OF TRESPASS IN EXECUTION OF 
PROCESS-MALICIOUS PROSECUTION-WRONGFUL AR. 
REST-FALSE IMPRISONMENT. 

Abuse of legal process-Rule of English law-Cases-Rnle different in India 
-Cases-Proof of Dla-lice and of sufferance of collateral injury cssential­
Cases-When costs of civil nction can be sued for-Cases-Trespass in 
execution of decree-Cases-Who is liable-Cases-\Vhat must be proved 
in suits for damn.ges for malicious prosecution-Proof of both malice 
and want of reasonable and probable cause nece;;sary-Cases-Maliee and 

want of reasonable and probable caURe need not be expressly pleaded­

Case-\Vhether in India it is necessary tbat the proceedings should ha.e 
terminated in the plnintift"s favor-Cases-Damages in suits for malicious 

prosecntion-eases-Costs incurred in prosecution in Criminal Court 

cannot be recovered-Case-vVrongfu} a.rrest-ease-False imprisonment 
-Cases. 

IN considering malicious abuse of legal process and 
trespa~s in execution of legal process, I lllay begin by 
stating that the former occurs chiefly in cases where thc 
person complaining is a party to the proceedings in the 
execution of which the process is taken out; the latter, 
usually in cases where the party complaining is a stranger 
to the proceedings in the execution of w,hich the process 
is taken out. 

The rule of English law with regard to the former class 
of cases is that" the malicious assertion of' a legal right 
is not actionable. If one man prosecutes a civil action 
against another maliciously, and without reasonable and 
probable cause, an action for damages is not maintain­
able against the prosecutor .of the action. So, if one 
mall slanders another in an action in a proper Conrt, 
rio action will lie for it. There is a great differcnee 
between the bringing of an action and indicting mali-



Arising out of l11allcious Acts. 223 

ciously and' without cause. "When a man brings an 
action, he claims a right to himself, or complains of an 
injury done to him; and if a man fancies he has a cause 
of action, he may sue and put forward his claim, how­

ever false and unfoundeu it may be ... , . No actio!} 
will lie for improperly promoting a civil action in the 
name of a third person, unles~ it is alleged and proved 
to have been done maliciously and without reasonable 
and probable causc ; but if there is malice and want of 
reasonable and probable cause, the aeLion will lie, provided 
there is also legal damage." (Acluison on Tor ts, 7th 
Edn., p. 29.) The rule of English law on this subject 

was followed by the Bombay High Court ill Pran Sltankcu' 
v. Govindltlal PaJ'MwZas, L in which it was held that no 

action is maintainable fo r damages occasioned by a civil 

action, even though brought maliciously and without 
r ~asonaole and probable cause. In olle case, })o,1J'e v. 
D warkanath Chatal;jI: ,2 i t has, however, been said that if 
a Court should attempt to exec ute a decree in a case in 
which the Court passing the decree had no juri:;diction, 
the plaintiff who app lied for that executioLl would be 
liable to be sued in an action for damages for executing 

the decree. 
But i t is clear that, according to Indian law, an action 'l'he r ule 

. . f' t L . • t' u L 1 I rlitfe rcnt in WIll Ite or ue ILllproper Issue 0 mesne an or,uer ega lncl ia . 

process. Sec. ,191 of the Civil Proeed..,re Code (XIV 
of 1882) expresslr recognizes snch a right of action, for 
it empowers a Coart which has issued an order for arrest 
or attachment ill the co urse of a su it to award compensa tion 
not exceeding one thousand rupees, if it should appear 
that such arrest or attaehlll ent was applied for on in-

snfficient g ro unds. It then provides that the Con r t shall 
no t award a large r amount t han it could do in a su it for 

1 1. L. R., 1 Bom., 407. • 8 W. R., 88. 
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compensation, and that an order under this section shall 
bar a suit for compensation in respect of such arrest or 
attachment. Sec. 497 contains similar provisions with 
regard to compensation for the issue of an injunction on 
insufficient grounds. Accordingly, there are nnmerous 
instances of such snits having been brought: Hm'o Bun­
dal·i Dasi v. Bangslli llIohan Das,l Moltamed Rea::;udin v. 
IIussain Bal.slt, Khan,s Gobal·dhan Manjhi v. Bent 
Chandra Das,s IVilson v. Kanh!Ja Salm," J.Yanda Kumar 
Shalta v. Gaur Sltankar.& 

The circumstances in which such suits will lie have 
been consiuered in several cases. In Goutiere v. Robe/·t 
Chal'l'iol alul others,6 it was held that pl'Oof of legal, 
not actual, lmtlice was sufficient to support a suit for 
damages for the wrongful suing out of mesne process. 
In Dlta/'Illa Na1'ayan Salm and othel's v. SI·imati Dasi,7 
it was held that where a Court had issued mesne process 
after being satisfied that tlIe defendant was about to 
remove or dispose of Lis property with intent to obstruct 
or delay the execution of a decree which might be passed 
against him, it must be presumed tiiat there was reason­
aule and probable cause for the plaintiff to have moved 
the COUl't to issue the lllesne process, even though the 
suit was eventually unsuccessful, a.nd that unless the 
contrary was shown, damages could not be recovered. 
But in Raj Cltandl'a RI1,t v. Sha1lta. Slt/tela/·i Debi 8 

it was held on the authority of TYren v. TVeitll,g tlIltt 
a suit to recover damages for an injury caused by an 
arrest in aecOl·dance with the execution of a decl'ee of a 
competent Court could be maintained under special cir-

I 3 W. R., !\lisc., 28. 

• G W. fl., !IIisc., 24. 
s 21 W. n., 3iG. 
411 W. R., 1-13. 

• (i B. L. R., Ap., 4 ; 13 W.R,,305. 

e 1\.11. H. C. Rcp., 18iO, p. 353. 

• 18 W. R., 440. 
B I. L. R., 4 Calc., G83. 

• 38 L. J., Q. B., 327. 
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cumstances, and that the plaintiff must sho\\--(l) that 
the original action out of whieh the alleged injury arose 
was decided in his favour; (z) that the atTest was pro­
cured maliciously and without I'ea~onable and probable 
cause by the defendant; (3) that the injury sustained was 

something other than an injur}' which has been, or might 
have been, compensated for by an ttwaI'lI of the costs of 
the suit, i.e., that he has suffered' some collateral wrong'; 
Savile v. Roberts,l per LOI'lI Hult : 1'01', under section 201, 
Act VIlI uf 1859, the creditor hacl his option of enforcing 
his decree against the property or the person of his debtor, 

and that the decree was e,); parte made no difference. 
Also, that where a plaintiff must show an absence bf rea­

sonable and probable ca ,e, malice was not alone suffi­

cient to entitle him to a v. diet. 
It was further ruled in Pmn Shankal' ,'3hirshanf..al' v. When cost of 

civil action 
Govindltlal Pal'Mwdas,2 following Chen[Julw Raya Jfcldali can be sued 

V. Tltangatchi Ammal,s that no suit will lie to recover fnr. 

costs awarded by a Civil Court, though it may lie for 
costs which could not be so awal'Jed. In Jl,tlll'llln Das 

v. Ajlldhia", l\Iahmud, J., after pointing out th[tt there is 
some conflict of authority on this point (see JaZam Punja 
v. Klwda Jal'j\L," and Kaui?' v. Jfalwdu6), has laid down the 
following rule on the subject :-" Where a Court has juris-

diction and orders costs, that order is final an.l Linding. But 
where the former Court is not entitled to or<+er cost~, and costs 
are incurred, they may be made the subject of cOll5idera-
tion as to damages in a subsequent suit." This was followed 
in the subsequent case of ](adir Bablt v. Salig Ram.7 

In cases where process is executed against a third Trespo.ss in 

t th .1" hI' execution of person not a party 0 e proceeulllgs, It as been ra ed 111 decree . 

11 Ln. Raym., 374. 
2 I. L . .R., 1 Born., 46i. 
• 6l\Ind. H. C. Rep., 192. 
4 r. L . .R., 8 All., 452. 

'1', IC 

• 8 BOIll. H. C. Rep., A. C., 29. 
ft 1. L_ R., 2 Bam., 360. 

, 1. L. R., 9 A~1., 4i4. 

1;) 
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the following decisions that an action for damages will 
lie, however innocently and mistakenly the dccreeholder 

may have acted: RaynO?' v. Salljlli1' Singh,l Sa1dan and 
others v. Sariatulla,2 Kanai Pmsad Busu v. Him Chmiel 
Manu,! Kissory Molmn Roy v. Ha1'Sukh Das,~ Damodlul1' 

Tuljamm v. Lallu Klwshaldas,6 Goma JtJa/tad Patil \". 
Gokaldas Kltim)i and another.6 In the Calcutta case first 
quoted, Norman, J., said :-" It isa settled rule of law that 
every person who directs, orders, or procures the (·ollllni,.­
sion of a trespass is liable as a wrong-doer or a trE'~pas;:er 
If a decree-holder, having obtained a warrant authorizing 
the attachment of the goods of A, points out to the offict'r 
of the Court and causes him to attach and remove goods 
belonging to B as the goods of A, the decree-holder 
is a wrong-doer and cannot in any way justify his pro­
ceedings under the warrant. In causing B's goods to 

be attached and taken out of his possession, he procures 
a tre!;pass to be done to B. 1f a man, for his own profit 
and advantage wrongfully or without. any warrant in law 
trespasses on the land of another, takes away his goods, 
or procures his goods to be seizeu and taken out of 
his possession, he is responsible even though he acts 
innocently or mistakenly. A party to a suit is liable if by 
his order the officer takes the goods of the wrong person. 
a stranger in execution; and, in like manner, he is I"P­

sponsible if his attorney or agent, in taking a step ncees­
sal'y to enable his clipnt to get the fruits of the dN·J"('t'. 

inauvertently or ignorantly canse the person or property 
of a stranger to be seizeu by the officer of the Court." 
'rhe cases of Jarlnuin v. lIoopel'7 and lValle!J v. J.lcConnell' 

I All. H. C. Rep., 1873, p. 211. 
• 3 B. L. R., A. C., 413 ; 12 W. R , 

329. 

• G D. L. R., App., 71; 14 W. R, 
120. 

4 I. L. R. , 17 Cnl., 436; 1,. R., 

Ii 1. A., 17. 
I 8 Bom. H. C. Rep., A. C., 17i. 
8 1. r.. R, 3 Bom., 74. 
• 6 M. & G., 82i. 

• 13 Q. H., 903. 
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were quoted as authorities for the rule laid down. The 
learned Judge then proceeded to point out that neither 
under Act VIII of 1859, nor undel' Act XXIII of 1861, 
did any enquiry appear to be contemplated as to whether 
the property sought to be attached was that of the jmlg­
ment-debtor or not; and then went on to say,-" Of 
course, if, after having all the facts as to the right of a 
defendant to particular moveables brougbt before it, the 
Court, after adjudicating on the materials before it, were 
to order the attachment of specified property, or decide as 
to the right of such attachment, the order would be the 
act of the Court, and if the decree-holder had acted bona 

fide in bringing the facts fully before the Court, he would 
not be liable." On this principle Jai Kali Dasi v. Cltand 
J1/alla1 was decided. The case of Lock v. Asltton2 was 
quoted as a good instance of the distinction between the 
liability of a man for his own acts and bis responsibility 
for those of a Court which he sets in motion. The defen­
dant in this case gave the plaintiff into custody on a 
charge of felony, and had him taken to a Police office. 
The Magistrate remanded the plaintiff, and on a subse­
quent examination the plaintiff was discharged, it having 

been discovered that the charge had been made by mis­
take. In the suit brought it was held that the defendant 
was not liable in damages for the detention of the plain­
tiff under the remand, such detention being the independ­
ent judicial act of the Magistrate. Coleridge, J., said :­
"Suppose the defendant took the plaintiff to the Police 
office on a day when he knew there would be a remand." 
It was answered, "that would be evidence in an action 
for malicious prosecution." Also the case of Edgell v. 
Francis,S where the defendant improperly gave the plain­
tiff into cnstody on a charge of felony; and Tindal, C .• J., 

• 9 W. R., 133. , ~2 Q. B. , 871. • 1 M. & G. , 226. 
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held, that the der'pudant was responsible for all that was 

done by the officer in the ordinary discharge of his duty. 
In two other cases, Raj Ballablt Gop v. Issan Chandra 

Hazrah,l and Dular Chand Shaltu v. Ram Shai Bhagat,2 
the Calcutta High Court seems to have proceeded on this 

principle. In the latter case, the defendant had a decree 
against a third person, who was a boat-owner, and who 
had let three or four of his boats to the plaintiff for the 
purpose of taking down a cargo of goods to Calcutta. 
The decree-holder applied for the attachment of the boats, 
but not for their actual seizure. The officer of the Court 
entrusted with the duty of executing the order of attach­

ment, however, s.;ized the boats, and detained them from 
proceeding on their voyage. While so detained, one of 
the boats sank and its cargo was destroyed i-upon which 

the plaintiff sued the decree-holder for damages. It was, 
however, held that unless it could be shown that the de­
fendant or his servants personally interfered and cansed 
the offieer of the Court to attach the boats by seizure, 
the decree-holder was not liable for damages. "When 
a proper application for process has been made, and a 
proper ortler granted," it was said," the officer of Conrt 

cannot be considered to be the agent of the person for 
whose benefit the process of Court has issued. The de­
fendant is, therefore, not responsible for the mistake or 
miscon(luct of the officer, unless her or his servants have 
personally interfered, and have superintended or directed 
the action of the officer." The Oalcutta High Court 
has further held that when process has been taken out 
against a third party not only wrongfully but also mali­
ciously, this is an aggravation of the trespass, and calls 
for exemplary damages to be awarded: Vilait Ali Khan 
v. Matadin Ram.s 
--- -- -_ .... _ _ ..... _-_ .. .•• - --------_ . ... _-

7 W. R. , 355. " 2~ IV. R. , 139. 8 13 W. n., 3. 
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The Bombay High Court seems disposed to hold the 
wrong-doing decree-holder responsible to a much greater 
extent than the Oalcutta High Court has held him to be. 
Thus, iu Goma Mahad PatiZ v. Gokaldas Khimji and 
another, I certain unthreshed rice belonging to the plaintiff 
had been wrongfully attached by the defendants under a 
money-decree obtained by them against a third party. 
The attachment had been made under a warrant which 
specified the rice iu qnestion, and which had been issued 
upon an application presented by the defendants, in which 
they prayed for the attachment of this particular rice as 
theil' judgment-debtor's property. The rice, while in the 

eu:;tody of a bailiff of the Court in the phce where it had 
be(;n attached, was clandestinely threshed and carried off 
by thieves, who left the straw. The plaintiff thf'reupon 
sued to recover the value of the unthreshed rice from the 
defendants, but the lower Oourts dismissed his claim on 
the ground that the theft was not the immediate or pro­
bable result of the attachment, and that the conduct of 
the defendants had not in any way conduced to the loss 
of the rice. The Bombay High Court, however, held 
that the defendants were liable. ·When the wrongful 
seizure was made at the instance of the defendants, it was 
said, the plaintiff's cause of action was complete. The 
tneft might have rendered the defenuants ullable to res­
tore the rice in specie, but could not purge, and was no 
satisfaction of, the previous trespass which rendered the 
defendants liable for the full value of the rice. The 
measnre of damages should be the value of the rice as it 
stoot! at the time of the wrongful attachment made at the 

instance of the defendants. If, however, the plaintiff 
accepted the straw left by the thieves, it was added, the 
value of the straw, as it stood at. the time of sueh accept­
ance, should be deductp<l from thp ynlne of the st.raw 

----~-----~---------.--- ~--

, 1. L. n., 3 Born., , .j. 
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and flce when unsevered from each other. In this ease 
the Bombay High Court alluded to the case of Sabjan v. 
Sa1'iatulla,1 in which the Calcutta High Oourt had held 

that the decree-holder was not liable for the value of three 
bullocks, which had died while in custodia legis, and 
expressed an opinion that in that case it lay upon the 
decree-holder to "how how he was not responsible for 
their value. 

In another ca"e, Mudvimpa Kullw1'ni v. Fakimpa 
Kenardi,2 .il complained to the Magistrate that B 
had committed theft of his grain. The Magistrate, 
then, of his own motion, attached the grain. He 
subsequently dismissed the complaint, but continued 
the attachment pending the decision of the Civil Court 
to which he referred the parties. .il then sued in the 
Civil Court to es tablish his title to the grain, but his 
suit was rejected, and B at last got back his grain but in 
a damaged conditiou. B then sued A for damages for the 
wrongful detention of' his grain aud for its consequent 
det~ rioration in quality and value. West, J., in this case 
said that though the action of the defendant began and 
ended with his complaint to the Magistrate, he could 
not escape all responsibility for the subsequent proceed­
ings of the Magistrate as a basis on which damages were 
to be estimated. He, however, held that B's cause of 
action arose on the date of A's complaint, or at the latest 
on the date of the attachment of the grain, and that as B 

had not brought his suit until more than two years from 
the latter date, his suit was barred by limitation. 

In Kallai Prasad BaSll v . .fIim Chand lIfanu,B it was 
argued that where the plaintiff's ea third party's) goods 
had wrongfully been attached and sold in execution of 

. I 3 B. L. n., A. C. , 413 ; 12 W. H., 8 [; B. L. R ., ApI'., 71 ; 14 W. R., 
329. 120. 

o 1. L. R., 7 Born., 427. 
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process, the plaiutiff's remedy lay against the purchaser 
and uot against the decree-holder; and Mal!anand 
Halda?' v. Akial Meltaldar l was quoted in support of this 
contention. But this case only de:!ided that, under simi­
lar circumstances, the plaintiff had a right to follow his 
property into the hands of the purchaser, and not that he 
was bound to sue the purchaser and him only. So 
Mitter, J., in the case before the Court, held on the autho­
rity of Sabjan Bibi v. Sa?'iatulla, which has just been 
discussed, that the dem'ee-holder as well as the purchaser 
was liable to m:~ke good the loss caused by such sale. 

In Blteema Of/arlu v. Donti MU1,ti,2 where a third 
person had been arrested ill execution of a decree to 
which he wa::; no party, it was held that the decree­
holder not having taken an active part in his arrest was 
not liable, unless he had obtained the issue of' the pro­
cess fraudulently or improperly. In India no attachment 
or arrest is ever made, in the mofussil at all events, 
except at the instance ami in the pt'esence of the decree­
holdet·, or of his agents or servants. They invariably 
accompany the officet· of the Court to point out the pro­
perty to be attached, or to identify th(, pt'r~on to be 
arrested. An instance, therefore, where property waf'< 
attached or a person arrested without the dect'cc-holder 
having taken an active share in the attn.chment Ot· arrest, 
will most rarely, it may almost be said neyet·, occur. The 
only instances would be foun!\ in cases where persons had 
wl'Ongfully represented themselves to the officers of the 
Court::; to be the agent,; or set'vants of the decree-holder 
and had pt'ocured attachments or arrests from private ill­
will and malice; but though in practice I have heard of 
suoh cases, I have never come across one in the reports. 

Malicious prosecution is a favourite form of action in What must bo 

India. In Ganesh Datta Singh v. Magniram Cllaudlt?'i f:~\'d~~,!:!its 
_________________________ fo, malicious 

• !l'V. n., 118. • 8 Mad. H. C. Rop., 38. prosecution. 
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and othe1'S,l the law as to what the plaintiff must allege 
and prove in an action of the kind is clearly laid down. 
Their Lordships said that the plaintiff in a suit for 
malicious prosecution woulU have to prove-(l) that the 
defendant was the prosecutor in the criminal proceedings 
against him (plaintiff); (2) that he (defendant) was 
actuated by malice; and (3) that his (defendant's) proceed­
ing was without reasonable and probable cause. 

In Underhill on Torts, p. 140, et seq., 5th edition, four 
essentials to the successful maintaining of an action for 
malicious prosecution are laid down, viz.-(l) malice; (2) 
want of probable cause on the part of the defendant; 
(3) that the fOI'mer proceedings were determined in the 
plaintiff's favour; and (4) damage by reason of the 
prosecution. 

As I shall show later on, it is a matter of doubt whether 
in India the thij·J. circumstance is essential. The Privy 
Council at all events do not lay it down as one of the 
things necessary for a plaintiff to prove. 

As to malice and want of reasonable and probable 
cause, the Calcutta High Court has in some cases held, 
that where the plaintiff has been acquitted in the Cri­
minal Conrt ancI the charge has there been pronounced 
false, this is sufficient proof of want of reasonable and 
prohable cause, and that it will lie on the defcllLlant to 
rebut tbis proof: Him Chand Banarji v. lJeni illad­
hau Chafa1:ji,2 BisllOnath Rakltit v. Rrnndlwn Si1'km,3 
and Ganga Prasad v. R(zmpltal Saltu.4 But the major­
ity of the decisions are to the effect that it is essen­
tial for the plaintiff to prove both maliee :mcl want of 
reasonahle antI probable cause: lY(tul.:alll'i CIU.llld1'a 

Sa1'l1lalt v. Emll/nomai D eM,6 J1a.'lnl1'llm rlut/ullI1,i v. 

• 11 B. L. [~., P. C .• 3~1; Ii W . 
n .,2,3. 

• G W. R., 29. 
B (; H. L. n., 375, noto; 11 W. Ro, 

• 20 W. r..., 177. 
• 3 W. R., 1G~1. 
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Ganesh Datta Sin.qh,1 Brajonatlt Rat v. Kl'tslma Lal 
Rai,2 .llohendm lYath Datta v. J(ailash Clwndl'tl Datta,S 
D:lngmssi Baid v. Gil'idlwri M~al Dugal',4 (Ja Il l' rlal'i 

Das v. rla.'lagl'ib Das/' Roshan Sir/,ar v. lYobin Clwndm 
Ghata,k,6 Kaibatlilla v. Moti PeslwA-ar,7 Ag 110 l' .Natll 
Rai v. Radhik,t Prasad Basu,B Ram Badetn Singh v. 
Sirdar D!Jal Singh (tnd anot7tP1',9 Dunne v. Legge,lO 
[{ishori Lall v. Enayat I:lossein Khan,11 TVeatherall v. 
Dillon, \2 Svami lYayudet v. Sllbl'amaniya JIlidali,13 
Vengama .Nai/w.,' v. Raghat,achari and othel's,14 llIoonee 
Ummalt v. The Municipal Commissionel'S of Jlladl'as,lI' 
Girdlwr Lall D!Jaldass v. Jagewnath Gh'dhal' Bltai and 
anothel-,I6 Acworth v. SltaJ'aksfta Dhunjibha,17 RaghaDen­

dl'a v. Kashinath Bhat.1S 

The Calcutta High Court in Rai Jung Bahadllr v. Raz 

Gudor SallOi9 appeared to adopt a middle conrse, infer­
ring malice from the abseuce of reasonable and probable 
cause-" ordinarily the absence of a rea50nable and pro­
babl'l cause in instituting a proceeding which terminates in 
favour of the plaintiff would give rise to the inference 
of malice." 

The snbject has also been considered in Hall v. Ven1.:ata­
kl'islma,20 ill which the defetlllant had prosecuted the 

plaintiff for misappropriating certain SUIllS, which he 

had to collect for him as renL The phintiff was tried 
and acquitted, and thereupon he sued t,he defendant for 

, 5 W. H., 134. 

o 5 W. R. , 2S:2. 
3 6 W. R., 2jj. 

• 10 W. R., 439. 

• 6 B. L. n.. 371. 
6 G B. L. H.., 377, note; 1:2 \V. n., 

402. 

1 13 W. n" 270. 

• 14 W. R" 3;30. 
9 17 W. R., 101. 
10 All. H. C. Rep" 1S0G, 1'. as. 

" All. H. C. Hop., ISG~ (Feb,), 11 . 
12 All. H. C. Hop., 1 ~74. p. ~OO. 
1 '12 ilIad. H. C. Rop., l"S. 
14 ~ :110(1. H. C. Bop., ~81. 

" 8 ~Ind. H, C. Bop .• 1,,1. 
,. 10 Bom. B. C. Rop" 18~. 

11 I. L. R, 19 Bum., ·1,%. 

>. 1. L. R., 19 130m., 717. 
" 1 C. W , N., [,37. 
20 1. L. R., 13 21lctd., 3DL 
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damages for the false and malicious prosecution which he 
said had been instituted against him. In this case the 
n.-Iadras High Court quoted with approval tbe rule laid 
down by Lord Bramwell in Abratlt v. North-Eastern 

Railway Company I to the effect that to maintain an action 
for malicious prosecution, it must be shown that tbere 

was an absence of reasonable and probable cause, and that 
there was malice or some indirect and an illegitimate motive 
for the prosecution. It accordingly held tbat it was not 
;;ufficient for the plaintiff to prove absence of probable 
cause for the prosecution against him, for the essence of 
the wrong lay in putting the criminal law into motion 
without reasonable cause against an innocent persoll from 
lIIalice or some indirect and illegitimate motive. It further 
held that the burden of proving both that the defendant 
had not used proper care to inform himself of the facts and 
also that be did not honestly believe the case which he laid 
hefore the Magistrate lay upon the plaintiff. Ultimately, 
:I"; the findings on both these points were against the 
plaintiff, the suit was dismissed. 

But though necessary to prove both malice and want 
of probable cause in a suit for damages for malicious pro­
secution, it does not appear that it is absolutely necessary 
that both should be expressly pleaded in the plaint. For 
in Ramasami A ,,///an v. RanHt Mltpan,z it was held, that 
where the plaint alleged as the cause of action, the prose­
cution of a false charge of forgery, and the statements of 
the subject-matters imported that the charge was false 
to the knowledge of the defendant, the omission to allege 
ex.pressly malice and want of reasonable and probable 
eaUS9 was no good ground for objection to the suit. 

The test to discover want of rea~onable and probable 
" ma.lice " and 
"want of rea- cause, and how a11lI when to infer malice therefrom, were 
sonable and 
probable -admirably laid down in the case of Gorla,ll Nara,yan 
cause" mny he _ _____ ~ ____ .. ____ _ _ 
inferrod. J L, H., II ApI'. Case;;, 251. • :1 Mafl. H . C_ Rep., 372. 
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Gajpati v. S1·i Ankitam Venkata Gam; which was an action 
to recover damages for a malicious prosecution and which 
has been referred to in Chapter I (see ante, pp. 31, 33). 
An application made in good faith to a Magistrate on which 
he acts and orders a prosecution does not form a ground for 
a suit for malicious prosecution, because the prosecution is 
the act of the Magistrate: Pariag Singh and otllers v. 
Jagessa1' Sahai.s Again, in Cltintamani Bapttli v. Digam­
bar Mitm and others,S it was held that the bona fide institu­
tion of proceedings in a Magistrate's Court was no ground 
of action, and that the plaintiff was not bound by the sub­
se'luent illegal act of the Magistmte. So, in Ammani 
Ammal v. Sellaye Ammal~ in which a dispute 'having 

occulTed regal'ding the possession of certain land, an 
order was passed by the Magistrate forbidding both plaintiff 
and defendant to interfere with the land until either 
established his title in a Civil Court, in conseqnence of 
which order the land was not cultivated the following year. 
The plaintiff then sued anu establish eli her title to the 
bnd, and also claimed damages for loss of profits owing to 
the land having lain waste. The COUl·t following Loc/" Y. 

Asftton6 helli that the phi ntiff was not entitled to such 
Ih\mages, as they were not the pl'obable result of the 
wrongful act of the respondents, but the consequences of 
a ,iudicial act proceeding from the l\Iagistrate. 

The case of Weatherall v. Dillon6 is one of the leading 
Inuian cases on malicious prosecution, and affords an 
illustration of what the Indian Courts regard as suffi­
cient proof of "malice" and "want of reasonable and 
probable cause," so that it will not be out of p1a.ce 
to give a slight sketch of it here. The plaintiff made 

1 6 Mnd . H. C. Rep., 85. 

• 8 W. R., 111. 
• 10 W. R, 409; 2 B. L. R., s. n., 

Hi. 

4 r. L. R. , 6 Mad., ~26 . 
• 12 Q. B., 871. 
e All. H. C. Rep., 1874, p. 200. 
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and delivered to the defendant a punkah with iron sup­
POl'ts, and charged the iron in the bill as weighing four 
maunds. The defendant paid something on account, and 
promised to pay the rest if the charge for the iron was 
not exorbitant. The plaintiff sued the defendant in the 
Small Cause Court for the balance due, and the claim 
was dismi:13ed on the ground that the paymeut made al­
l'eady was sufficient, and it was proved that only two 
mannds of iron had been nsed. The defendant then 
applied to the Judge for sanction to prosecute the plain­
tiff, and the next day, without any inquit·y and without 
waiting till the .J udge had investigated the matter, ac­
cused the pbintiff of cheating in the Magistrate's Court. 
Th3 J ndge investigated the matter aud refused sanction, 
but th'.l defml'lant did not withdraw the charge in the 
Ma.gistrate'~ Conrt, which was dismissed. It was pl"Oved 
that the plaintiff had given out four maunds of iron to his 
workmen for the punkah, and that his store-keeper had 
entered that amonnt as expended. The plaintiff then 
suer! the defendant for damrtges for a malicious prose­
cution, and it was held that the institution of the charge 
in the Magistrate's Court after the defendant had brought 
the matter before the Judge of the S mall Cause Court, 
and knew it was under the Jndge's consideration, and his 
pet'sistence in the charge in the Magistrate's Court when, 
after investigation, sanction had been refused to a pro­
selJution by the .J udge of the Small Canse Court, were 
sufficient proof of malice, and that on the facts there was 
no reasonable and probable cause for criminal proceedings. 

It has been ruled that a conviction unreversed 011 appeal 
bars an action for malicious prosecution : Bhail',~1J Chandl'a 

Chal,mhafti v. Jfahentlro Chal,mbatti and nt/tel's, l S va mi 
Naynda v. SulJ]'(tmaniya llludedi ; Z while in IGtiliUtulla v. 

, 13 W. R, 118. ~ 2 ~la.rl. H. C. R ., p., 15S. 



A rising ou.t of Malicious Acts. 237 

Jloti Pesha1ca1' and others, land Pa1,imi BaZJ1l1'azu. Y. 

Bellamkonda Chinna Venkayya and othe1's,2 it bas been 
held that a conviction, even though reversed on appeal, is 
very strong evidence in favour of there being reasonable 
and probable ground for the charge. III the latter case the 
Oourt said :-" We do not know any instance of a suit of 
this kind being ~uccessfully maint.tined after a conviction 
of the plaintiffs by the sentence of one competent tribu­
nal, altbough that convicLion was rcverseu on appeal. It 
was tried in tbe case of Reynolds v. Kennedy,S but failed." 
Still, the Oourt went on to say, special circumstances 
~l1cb as the defendant kceping back information from 

the Oourt convicting the plaintiff, might rebut the other­
wise almost irresistible presumption created by a convic­
tion in favour of there being reasonable and probable 
cause. It may be noted that the Privy Oouncil in Ganesh 
Datta Singh v. 1.fagniram Chaudhri and othe1's~ do not lay it 
(lown as essential to the maintaining of an action for mali­
cious prosecution that the plaintiff should allege and prove 
that the proceediugs in the criminal case did either origi­
llctlly or eventually terminate in his favour. In Baseue v. 
J[atthews,6 this was held to be an essential if the proceed­
ings were capable of such a termination, and it was held 
not to be sufficient to allege that the plaintiff was convict­
ed, and that there was no appeal by law from such convic­
tion. This opens up a very nice point of law. It has 
been laid down that no fact found proved in a Criminal 
Court shall on that account be taken to be proveu in a 
Civil Court; see Bishonath' Neogi v. HMO Govind 
~Yeogi and others,6 where it was held, that a conviction 
for an offence by a Oriminal Court could not be taken as 

1 13 IV. R., 276. 
o 3 1hd. H. C. Rep., 238. 
o 1 Wilson, 232. 
4 11 B. L. n., P. C., 321: 17 W. 

R., 283. 

• L. R., 2 C. P., 684. 
e 5 \Y. HI, 27. 
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conclusive evidence of the fact of the offence in a Civil 
Court: Dlt1'ga Das Lalta v. Dm'ga Cltaran Slta,l 
where it was held, that acquittal by the Criminal Court 
for robbery did not bar a suit in the Civil Court 
for money alleged to have been forcibly taken: STtambu 
Chandm Cltaadlwi v. Madlm K:J.iliarto and others,S where 
it was held, that a plea of guilty in the Criminal 
Oourt was evidence of the fact in a Oivil Court, but 
not a verdict of conviction : Ali Baksh v. Sami1'ltd­
din,S where a conviction for assault in the Criminal 
Court was held to be no evidence of the 'factum' of 
the assault in the Civil Court: AgllOrnath Rai v, Radhi­
ka Prasad Baslt,4 where, in a suit for malicious pro­
secution, it was held, that the proceedings of the Cri­
minal Court were not evidence in the s.uit in the Oivil 
Oourt. Again, in Gunga Ram v. Hulassl} it was 
held that in a suit to recover damages for loss of char­
acter owing to a maliciously false charge having been 
bl'ought against the plaintiff, if the plaintiff had been 
convicted on the charge bl"Ought, that might be regarded 
as a weighty circumstance to show that the defendant acted 
with some adequate cause and not maliciously. Here 
a conviction was not considered as a complete bUl' to the 
suit, but only as a piece of evidence strongly in favour 
of the defendant. In the face of these rulings it is :t 

little c.lifficult to see why a conviction of the Oriminal 
Court unl'evcrsed on appeal should be looked upon as con­
clusive proof of reasonable and probable cause for the 
charge; and as the Privy Council, as has been said before, 
did not lay down that the acquittal of the plaintiff was 
essential to his succe~sfully maintaining an action fOl' 

malicious prosecution, it may be doubted whether this 

1 6 W. R. Civ. Ref., 26. 47i. 
I 10 \\'. R., 56. • 14 W. R., 339. 
B 4 B. I.. R., A. C., 31 ; 12 W. R., • All. H. C. J:ep., 1870, p. 88. 
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conclusion is not perhaps a little arbitrarily arrived at, 
ant! whether, conviction or no conviction, the plaintiff 
should not be allowed an equally fair field. In India 
especially, where numbers of cOllvictions made by an un­
trained ant! inexperienced l\fagistracy are unappealable, 
I am not sure of the wisdom of this ruling, though it i~ 
true, it follows the law as expounded by the Judges in 
England, where the unpaid Magistracy are as liable to en 
on tbe plainest facts as our Magistracy out here. 

It is to be observet! that a discharge, not amounting to 
an acquittal ant! which is capable of being set aside is 
such a termination of the prosecution as entitles the ac­

cused to maintain an action for malicious prosecution: 
Vena v. Coorya Narayan. 1 

A plaintiff's feelings may be taken into account in Damages in 
'.1 I! l' . . suits for mali-aSSeSSIng uamages 101' a rna lCiOUS prosecutiOn: Haro cious prose cn-

Lal BiS1DaS V. Haro CTtand1'a Rai and othe1's.2 He tiOD. 

is also entitled to recover the costs necessarily in-
curred by him in defending himself on the criminal 
charge: Slwma Cltarflll Halda1' v. Bihari Lal Koilay,3 
Bonomali .l.·Yandi v. Ifari Das Bairagi,4 inelud-

ing the fee paid by him to his pleader: Sllbba Rail 
v. Vimppa. b Such costs are recoverable only by a suit 
for damages for malicious prosecution: AIalwmed Ali 

v. Bayama.6 But in a case in which the plaintiff in :l 

suit for damages on account of malicious prosecution 
had not been summoneu, but had employed counsel in 
anticipation of an application for sanction to prosecute 
for offences under the Penal Code, which application was 
unsuccessful, it; was helt! that this did not afford sufficient 
cause for such an action: Ezid Bakslt v. Ifal'sllkh Rai. 7 

1 1. L. R., 6 Bom., 376. 
, 12 W. R., 89. 

• 14 W. R., 443. 
• 1. L. R., S Cal., 710; II C. L. R., 

265. 
• 1. L. H., 5 ~l"d., 162. 

• l. L. R., 14 Bom., 100. 
f I. L. n., 9 All., 5~ . 
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In the recent case of Rai Jung Balzadur v Rai Gudor 
Salwy,1 it was held that damages in this form of action 
were to be given on two bases, first , on the ground 
of .~olali1tm for injury to the feelings of the party prose­
cuted; secondly, as a reimbursement for legitimate expenses 
incurred by him in hi;: defence. 

Costs incurr In Fazal Imam v. Fazal Rasul,2 the Allahahad HiO'h 
in prosecuti • • 0 

in Crimin Court has rnled that when a plmnhff has prosecuted the 
~~~~:e~:d~' clefendant in a Ol'im inal Conrt and the latter has bpen 

Wrbhgful 
arrest. 

Falseim­
prisonment. 

convicted, he cannot sue the defendant in the Civil Court 
for the expenses incurred by him in prosecuting the 
defendant in the Criminal Court. In this case t.he 
previous ruling to the contrary in Ram Lal v. Tularflm! 
was expressly overruled. 

As to what amounts to an arrest; where the person 
submits to the process or to the commands of the officer 
intimating that he is in custody, there is a pel'foct arrpst. 
Actual contact is not necessary to constitute an arrest 
(Addison on Torts, 7th Edn., p. 1.46). So, when a fal!'e 
charge led to a person being prevented going to his 
honse until he had furnisllPd bail, he was held entitled to 
damages: Madhao Oltarul'ra Sh'ka1' v. Beni "~ladltab Rai.t 

False imprisonment is a trespass committed by one 
man against the person of another by unlawfully arrest­
ing him amI detaining him without any legal authority. 
F:very confinement of the person is an imprisonment, 
whether it be in a common prison or a private house, 
or in the stocks, or by fOl'cibly detaining anyone in the 
llublic street~. False imprisonment may also arise from 
tne arrest or detention of the person by an officer without 
a warrant or by an illegal warrant, or by a legal warrant 
executed at an unlawful time. (Addison on Torts, 7th 
Bun., p. 146.) 

I 1 O. W. N., 537. 
S I. L. R., 12 All. , 166. 

81. L. R., 4 All. , 97. 
4 15 W. R., 85. 
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Indian law is not rich in cases of false imprison­
ment. The best known case is Patton v. Harim1n. l 

The appellant (defendant) who was the commanding 
officer of a regiment stationed at Allahabad had unlaw­
fully caused the respondent (plaintiff), a contractor, t,o ne 
arrested and kept in confinement on a reasonable suspicion 
of fraud entertained against him, believing himself to be 
lawfully possessed of the authority to do so, and not 
acting with malice nor in conscious violation of the law, 
nor for the furtherance of any unlawful purpose. He had 
failed, however, to establish the fraud imputed, so the 
Court held that, nnder the circumstances, the plaintiff was 
entitled to substantial damages. In Parankusam Nara­
saya Pantltla v. Stua1·t and another,2 it was held that 
the retaining of a person in·a particular place, or the 
Dompelling him to go in a particular direction by force 
of an exterior will, overpowering or suppressing in any 
way his own voluntary action, was an imprisonment 
on the part of the person exercising that exterior will. 
The plaintiff was suspected of an offence for which 
he could not be arrested without a warrant, and which 
was baih1ble. The first defendant sent a letter to the 
plaintiff ordering him to go to th"l second defendant, a 
Magistrate, and sent two constables with the letter who 
saw him there. This was held to be false imprisonment 
on the part of defendant No. 1. See a 150 Sinclair v. 
Broughton and Fisher v. Pearse.~ 

In RajalL Pedda Vencatapa v. Aruvala Rudrapa Naidu 
and anothe1',6 it was held, that a zamindar had no power 
to restrain the persons of his officers, and that, if he 
were proved to have done so, substantial, not nominal, 
damages should be awarded. 

1 All. H. C. Rep., 1868, p. 409. 
~ 2 Mad. H. C. Rep., 396. 
• 1. L. 11., 9 (:ale., 341 ; 13 C. L. R 

T, IC 

185; L. R., 9 r. A., 152. 
4 1. L. R., 9 Born., 1. 

• 2 Moo. 1. A., 50 . 

16 
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,Vhere the plaintiff was imprisoned for not paying a fine, 
which 'was ultimately recovered from him and paid over 
as compensation to the defendant, it was held that the 

plaintiff could not sue to recover the fine, as the imprison­
ment he undenyent was not in lieu of the finc', but 
because it was not paid at once: JJanullah v. Clanesh. l 

, ,\ J1, J I. C, I:e]>,. l~ti.S, :)\10, 



CHAPTEH VI. 

OF THE TORTS, LIBEL, SLANDER AND SLANDER OF TITLE. 

Defamation-Definition of libel-~Iatter 1ll11,t be libellous-Cases-Public,,· 
tion-Cases-The law infer, malice from publication-Cases-Truth of 
libcl bars action-Cases-Pri,ilogeu communications-Cases-Prhilege 
of witnesses-Cases-Privilege of parties-Cases-No absolute priviloge 

in criminal prosecutions-Case--Damage from libel-Cases-Slander when 
actionable according to Eug-li,h l:tw-Cn$cs-In India suit for damages 

for verbal abuse lies without proof of actual damago-Cases- Remedies 

for defamation-Joint action for slander when maintainable-Case­
Action must be brought by person defamed-Cases-Defamation of a 

dcccased person-Cases-Slander of title-Cases. 

THE use of the word 'defamation,' indifferently for Defamation. 

either slander or libel, in the earlier reports makes it a 
little difficult to be certain whether the action before the 
Court was one fOt, defamatory words spoken, or for de-
famatory matter written and published, This was prob-
ably due to the fact that the Indian Penal Code uses 
the term 'defamation' to embrace both slander, or in-
jurions wortIs spoken, and libel, or written and pnblished 
defamatory matter. 

Every false and unprivilege(l publication by 'writing, Definition of 
., . t ffi th fi d t t' h libcl pl'lntlllg, pIC ure, e gy or 0 er xe ' represen a IOn to t e . 

eye which exposcs any person to hatred, contempt, ridicule 
or obloqllY, or which causes him to be shunned or avoided, 
or which has a tendency to injure him in his occupation, 
is a libel. An action is maintainable against the writer 
and publisher unlcss the publication ranges with the class 

of communications which are termed privileged communi­
cations, or unless the libeller can prove the truth of the 
Iihpl. (Addison 011 Torts, 7th Edn., p. 167.) 
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The plaintiff in an action for libel must first satisfy the 
Court that the matter complained of and set out in bis 
plaint is libellous in law. The matter must be libellous, 
though it is not necessary that the words should be libellous 
in themselves, as they might have been used in an ironical 
sense. 'Whether they are libellous or not, the Court 
must decide, and the plaintiff is bound to show, that 
their natural meaning under the circumstances is libel­
lous, and not that the words are merely capable of such 
a meaning. Thus, in Wyman v. Banl.:s,I it was held, 
that on the presentation of a plaint for libel, the Oourt 
must see if the alleged libellous matter set out in the 
plaint is really libellous or not; if it is not, there is 
no ground of action, and the plaint ought not to be 
admitted. Also that, if the words set out in the plaint 
are not a libel, the plaintiff cannot, by alleging that 
they were printed and published by the defendant witb 
int.ent to injure him, and bring him into public scandal 
and disgrace, and to expose him to public scorn and 
ridicule, and to cause it to be suspected that be was a 
dishonest person, and had been actuated by sinister and 
fraudulent motives, make them a libel; nor can the 
plaintiff by alleging that the words were used ironically 
make them libellous, if they do not appear to the Oourt 
to be so. On appeal, Oouch, U. J., said that the English 
Judges were unanimous as to the same doctrine in 
lVl'ight v. Clements,2 where Lord Tenterden observed:­
"In actions for libel the law requires the very words 
of the libel to be set out in the declaration in order that 
the Oourt may judge whether they constitute a ground 
of action, and unless a plaintiff professes so to set them 
out, he does not comply with the rules of' pleading; " 
and Holroyd, J., said :-" 'Where a charge, either civil 

, 10 B. L. R , O. C., 71; 18 W. R., ,,16. • :3 Barn. & Ald., 506. 
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or criminal, is brought against a defendant arising out 
of a publication of a written instrument, as is the case 
in forgery or libel, the invariable rule is, that the instru­
ment itself must be set out in the declaration or indict­
ment, and the reason of that is, that the defendant may 
have an opportunity, if he pleases, of admitting all the 
facts charged, and of having the judgment of the Court 
whether the facts amount to a cause of action or a crime. 
For it is clear that when it can be shown distinctly what 
the instrument is upon which the whole charge depends, the 
instt'ument must be shown to the Courts in order that 
they may form their judgment. A defendant is not bound 
to put the question as a combined matter of 'law and fact 
to the jury, but has a right to put it as a mere question of 
law to the Court." This was followed in Bla[J[! v. Stw,t,l 

aud the rule that the plaintiff cannot extend the meaning 
of words beyoud their natural import was clearly laid 
down in WheeZe?' v. Haynes,S where it was held, that the 
plaintiff could not b.r alleging that words were spoken 
ironically make them libellous if they did not appear to 
the Court to be so. In Shepherd v. The T?,/tstees of tlle 

Port of Bombay,S the first question was, whether the 
words of the resolution passed by the defendants reflect­
ing on the plaintiff amounted in law to a libel or not. 
The resolution ran :-"lVIr. Shepherd's offer of Rs. 520 
in full of all claims should be aC{'epted, but any further 
transactions with him should be avoided, it possible." 
This was held to amount in law to a libel, because the 
Court considered the words calculated to deter other 
persons who had or might have business relations with 
the plaintiff from continuing or commenqing such rela­
tions, and that they, therpfol'e, were libellous in law. 
Green, ,T., laid down that in thi~ countl'y it was for the 

• 10 Q. B. Rep. , 899. • 9 Ad. &: Ellis, :.lSO. 
8 r. L. fl. . 1 Rom., 477. 
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judge to determine from the plain and ordinary meaning 
of the words used whether they were libellous or not, and 
that witnesses could not be called to state what they 
understood from the words used, and he said: "It is for 
the plaintiff in a suit for libel to establish that the words 
in question did in fact mean what he alleges, and not 
merely that they were capable of bearing such meaning ;" 
and "in any case it is for the plaintiff to establish 
that the alleged libel does in fact bear the meaning 
ascribed by him to it in his declaration or plaint:" 
and again :-" It is, I think, quite clear that in the 
case of libel or slander couched in ordinary English 
words, not words of art or slang, it is not admissible to 
ask witnesses in what sense they understood them." 

Publication. Thus, fint of all, the plaintiff must convince the Oourt 
that the matter alleged by him to be libellous is really 
libellous in law. If the Oourt accepts that view, the 
qnestion whether there wa.s an uttering and a publica­
tion in law will arise. As to this point, Green, J., in the 
Bombay case before alluded to quoted Mr. Justice Hol­
royd in Re,?; v. BU1'{Zett,' where he said :-"1'ho mere 
delivery over or parting with the libel with the intent 
to scandalize the party is deemel a publishing. The 
making of matter known to an individual (other than 
the plaintiff) only is indisputably in law a publishing ;" 
and again: "The mere parting with a libel with an in­
tent to soa.ndahze by which the defendant loses his con­
trolover it is an uttering;" and Green, J., remarked, 
that the intent to scandalize need not be an expres, 
intent, but it was enough if that were the natural result 
of the JefendalJt'~ act in parting with the libel, and that 
the meaning of ' scandalize' was that the plaintiff should 
thereby to a greater or less degree lose his good fame. 

4 B. & 1\1<1., ~;,. 
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On the facts adduced 011 this point he held that the act 
of the Trustees ill transmitting the copy of their resolu­
tion to the Government, in which copy this resolution 
found a place, was a publication of the libel, although 
the Trustees were bound by a law to tl'!tnsmit such a 
{)Opy. A question was also raised as to whether the fact 
that the resolutions were given to clerks to copy did not 
~lso constitute a publication. The defendants pleaded 
that the acts of the clerks must be looked upon as the 
acts of the Corporation itself, and that so long as the 
defamatory matter did not pass beyond the eustody and 
the control of the employes, there was no parting with 
or uttering of the libel by the Corporation. The case of 
1Jer-klol'd v. Galstin l was considered and distinguished. 
That was an action for libel brou(Tht a(Tainst th& defen-

" " dant, who was manager of Gregory and Co., contained 
in a letter written by defendant to plaintiff, and copied 
by one of the clerks. This was held to be evidence 
of publication, hut then the defendant wrote till' letter 
in his private capacity, and not on behalf of Gregory 
and Co. Green, J., however, declined to decide thi~ nice 
point, having already held, that the sending of the copy 
of the rEsolutions to the Government constituted a pub­
lication of the libel in law. 

That there must be a publication of the libellou~ matter, 
that is, a parting with it to some person other than the 
plaintiff, has also been held in illaltamed Ismail Klwn 
v. },.L.thamed .1(/1111',2 and Kamal ChandJ'(t Baslt v. No11in 

Challdl'a Glwsll,s where the defendant~ wrote letters 
abusing the plaintiffs, and hurting their feelingf', it was 
helJ, that no action for libel would lie, because there had 
not been any publication of the libellous matter. In Queen. 

1 2 Hyde, 2i,j. • 10 W. R., 184; 1 B. L. R., S. N., 
All. H. C. Hep., lSi4, 1'. :38. p. 12. 
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Empress v. Sadasltit· Atmamm,l it was held that the mere 
sending of a notice to a person albeit containing matter 
of a defamatory nature cannot be held to be equivalent to 
making or publishing an imputation intending to do harm 
to the reputation of the person to whom it is addressed. 

It is to be observed that the repetition of a libel pub­
lished in the first instance by another is sufficient to 
render the person repeating the libel liable in an action 
for defamation. This is pointed out in Kaikhus1'U Nao-
1·oji KaomJi v. Jehangh· Bymmji MU1'ZOCtlI,2 in which the 
defendant was the editor of a newspaper and had reprint­
ed in his paper an article libelling the plaintiff, which was 
copied from another newspaper. The defendant endea­
vom'ed to guard himself against the consequences of this 
publication by commenting on the article and observing 
that it was evidently untrue. It, however, appeared that 
the defendant for years past had been writing of the 
plaintiff in opprobrious terms and calling him by offemive 
names, It was therefore held that, upon reading the 
article as a whole an d in its natural sense, and taking it 
in connection with the previous articles appearing in the 
defendant's newspaper with reference to the plaintiff, it 
was in itself defamatory of the plaintiff, and that the 
defendant was liable; aho the editor of a new~papel' 

who prints defamatory articles in one city and permits his 
printer to send copies to another city is responsible in t.he 
absence of proof to the contrary for the publication of the 
defamatory matter in the latter place: Qw:en-EmJwess v. 
Gi7;jashanlca7' i(ashimln. a 

rho 10. ... in· If the second stage, therefore, in a libel case, is passed, 
fers malice h' fi b h t b I' b II from publico.. and the matter avmg rst een sown 0 e I e OUS, 

tion. per se, its publication is also proved, the law will infer 

1 I. L. R., 18 BUIll. ; 205. !J I. L. n., ]4 B(IflI., 5:~~. 

• r. I,. R. , 15 R"m., 236. 
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malice, Peter v. lh!foU1', l and it will lie on the defen­
dant to clear himself. This has also been laid down in 
Sltepltred v. The 7;'ustees 0/ the Pm't 0/ Bombay,2 

in which it has been said: "From the fact that a per­
SOil has voluntarily parted with, uttered, or published 
maUel' in a written, printed, or pictorial form, the effect 
of which, when it comes to the knowledge or notice of 
a third person, is likely to be injurious to, or defamator.\· 
of, the person referred to iIi such publication, the law 
l)1'esmnes, on the part of the person so publishing, un 
intention to injure or defame the person so referred to, 
or, in other words, presumes the publica.tion to haw 

been malicious." 
The person who has published the libel, however, Truth of libel 

may plead the truth of the libel, and the onus of pro\ - ~l~~. the nc­

ing the truth will lie on him: Altai IIossain v. 7'asadvk 
.fJossain,s Dlza1'/ll0 Das J(ttndu v. J(ailaslt J(amini Dasi.~ 
If he succeeds in proving the truth of the libel, no uation 
will He in a Civil Court, because the law will not permit 
a man to recovel' damages in respect of an injury to 
character which he either does not, or ought not tu. 
possess: pe1' Littledale, J., in L1icPhnsoll v. Daniel.~o 

(Addison 011 Torts, 7th Edn., p. 212). This is al"o 
shown by the case of Aminudin Ahmad v. Kltal1'unnissa 6 

This was an action to recovel' damages for defamatioll 
of character brought by the late mukhtar and manag!'1' 
of a pa1'dalmashin lady, who, in a petition to a :M:unsif, 
had represented that she hall discharged the plaintiff 
from her service, because he had 1l0t managed her pro-
perties tl'Uthfully and correctly, but had acted corruptly 
and in frand. The suit was dismissed by the lower 
Court, and it was held by the High Court that, looking 

'6 W. R., 92. • 12 W. It., 372. 
• I. L. R., 1 Bom., 4ii. • 10 B. & C., 272. 
• All. H. C. Rep., 1867. 8i. • ~O W. R., 60. 
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to the conduct of the plaintiff, who had rendered no 
accounts aud had allowed a year to pass before resent­
ing the libel, the defendant had reasonable grounds for 
making the statement, and in the absence of evidence 

of malice the suit was rightly dismissed. 

The defendant may also plead that the publication was 
pri vileged. Should he succeed in that plea, the plaintiff 
must allege and prove express malice in making the com­
munication, otherwise the plea will prevail. The subject 
of privileged publications or communications is thorough­
ly treated in SheJlltel'd y. The Tnlstees ,~t' the Port of 
BomlJa!). I Green, J., began by stating that if the publi­
c~ltion of this libel wa~ held to be privileged, the pre­
sumption of malice, whieh the law made from the 
volnntary parting with to another of defamatory matter, 
-wonld be exclUlled ; and quoteu Parke, B., in Toogood v. 
Spl'/jing,2 who said :-" In general an action lies for 
the malicious publication of statements, which are false 

in fact and injnrious to the character of another, and 
the law considers snch -publication as malicious, unless 
it is fairly malle by a person in the discharge of some 
public or private lIuty, whether legal or moral, or in 
the condud of his o\\"n affairs in matters where his 
interests are concerned. In such cases the occasion pre­
yents the inference of malice, which the law draws from 
unauthorized communications, and affords a qualified 
defence depending upon the absence of actual malice. 
lf fairly wal'l'antecl by any reasonable occasion or exi­
gency and honestly made, ;;uch communications are pro­
tected for the common convenience and welfare of society, 
and the la w h[l~ not restricted the right to make them 

within any narrow limits." Also Cockburn, C. J., in 
lla1'1'ison v. Bltsh,5 who 8aid :-" A communication made 

----- ------ -- -----
• 1. L. R., 1 Born., 47i. • 1 C. M. & R. , 193 . 

• 2[, L. J., Q. B., Z~. 
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"ona fide upon any subject in which the party commu­
nicating has an interest or in reference to which he has 
a duty, is privileged, if made to a person having a cor­
responding inte rest or duty, although it contains crimi­
natory matter which without this privilege would be 
~landerous and act.ionable." Cockburn, C. J., also went 
on to define duty not only to include legal duties which 
may be enforced by indictment, action or mandamus, 

but also moral duties an,l social duties of imperfect 
obligation. Green, J., thereupon held that for a defama­
tory statement to be privileged, it must be bona fide, 

i.e., made with an honest belief in the truth of what was 
~tated, whether in itself it be true or fabe. If true, 

there was an answer to any suit to recover damages for 

libel; if untrue, but made \yith an honest, fairly grounded 
belief in the truth, and if made on an occasion and under 
circumstances which would of themselves make it \yhat 
is called a privileged cOllllllunication, then the statement 
though false was not maliciou~, and there \yas a good 
defence on that ground, unless the plaintiff could show 
that the defendant was actnated by ('x press malice in 
making the statement. On the facts he found that the 
publication in question was priyileged, the defendants 
acting llonaJide in discharge of a public duty, and that 
the plaintiff had failed to prove the expres~ malice he 
had alleged. He therefore dismissed the suit. 

A recent case on the subject is that of Leishman v. 
Holland,! in which the plaintiff \ya" a brewer, recently 
employed by a brewery company, and the defendant 
was the local manager of the company. The defamatory 
statements complained of consisted of' u remark in a 

letter addressed to a brewer subordinate to the defendant, 

telling him that" IIiI'. Leishman had failed most utterly," 
and directing him to take charge of his duties, and 

- ---- - ---- -------
'.1. L. R., 14 ~lad. , 51 (1890J. 



Prhil~gc 
of Judgo.; 

Privilego of 
witnesse8:. 

Indian Case-Lan' Oil 7'Ol't.~. 

of statements in letter::; addressed to director>; of the 
company imputing mismanagement and neglect of orders 
to the plaintiff. It was held that all these sbtement;: 
were in the nature of privileged communications. 

An action for defamation cannot be maintaine(l 
against a Judge for words used by him whilst trying a caU8~ 
in Court, even though such words are alleged to be false, 
malicious, and without probable cau,;e. Rama/l Naym' Y. 

Suu7'amanya .11Y!Jall.1 

A suit to recover compensation for defamation (libel 
or slander), contained in defamatory statements made hy 

witnesses in a judicial proceeding will not lie; if their 
evidence be false, they must be proceeded against by all 
indictment for perjury. This was held by the Privy 
Council in Ganesh Dattct Singh v . .ll:lagnimln Chaudlm' 

and othel's,2 and according to English law, an action for 
defamation will not lie for anything sworn or stated in 
the course of a judicial proceeding before a Oourt ot' 
competent jurisdiction, such as defamatory bills or pro­
ceedings filed in Chancery or in the Ecclesiastical Court,. 
or in affidavits containing false and scandalous assertiou~ 
against others: Ram v. Lamle!J,s Weston v. Douniet,~ 

Astley v. Youl1ge,5 unless the Court has no jurisdiction 
in the matter and no right to entertain the proceeding, 
and the charge be made recklessly and maliciously, under 
which circumstances it will not be absolutely privileged: 
BucHey v. lVood,o Lewis v. Lev!J.7 (Addison on Tort~, 

7th Edn., p. 181.) A suit is not allowed to lie in 
these cases, because, as the High Court, l\iadras, put it 
in Ilinde v. Bawl)'!} and otlte1'S,8 "considerations uf 
puhlic policv overcome the private right,"-that is to 

1 r. L. 1:., 17 iliad .• S;. 
lJ 11 B. L. n., P. ('., 3:!1; Ii W. 

R.,283. 
I Hutt, 113. 
4 ero. ,/ no., 432. 

• :! Burl'. , RO:I. 

e 4 Cu., 1·1 h. 

':li L. J., Q. B., :!S:!. 

• r. L. n.,:! ~lad., 13. 
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say, such communications arC' absolutely privileged on 
grounds of public policy. In other cases, the party sued 
must fall back on the qualified privilege the High Court, 

Madras, speak of a~ enjoyed by persons acting in good 
faith and making communications with the fair and 

reasonable purpose of protecting their own interests. 
In the case of Bltikamva'i' Singh v. Beclwram Sirka1', 1 

the Calcutta High Court, following Seaman v. lYether­
clift2 has laid it down as the law that :-" a witness in a 

Court of Justice is absolutely privileged as to anything 
he may ~a}' a~ :twitness, having reference to the enquiry 
on which he is called as a \vitness." The A.llahabad High 

Court in Dall'an Singh v. Jialtip Singh,~ has held the same, 

Mahmud, J., in his judgment pointiug out that insulting 

and abusive statements when made in the witness-Lox are 

privileged and protected, even though made maliciously 
and falsely, so long as they are relevant to the enquiry, or 
have reference to the enquiry in the broadest sense of the 
phrase, and that even where they have no reference to the 
enquiry, the defendant may prove tLe absence of malice, 
and that stlch ~tatemcnts were made in good faith for the 
public good. Th<:' Madras High Court has held that this 
rule applies ill criminal as well a~ in civil cases, and that 
in both classes of cases witnesses are free from any other 
con seq uellce~ ,dth respect. to sbtements made by them as 
snch, except t.hat of indictment for perjury: .lIanjaya v. 

Sesha Sltetli.~ 
\Vhethel' in India, however, this absolute privilege ex- l'rivilcgc "r 

t ,J 1. I" (f' tl' . t p artie.-, tll1us uey011l WItnesses or ·lelr exemptIon lUUS now 
be looked upon as ~ettled law in India), is doubtful. 

In llinde and others v. BalldJ'Y and others,O the defen­
dal1t~ had pre"ented a petition to the Court, where a suit 

1 1. L, R., 15 ('nl., 264. • I. L. n., 11 Mad., ·177, 
• L. H., :l C. P. D. , (;3. • 1. L. R, 2 Mad ., 13. 
• I. L. R., 10 All., 4:1:,. 
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between the plaintiffs and un absconded debtor, B, was 
pending, containing statements to the effect that the plain­
tiffs had prejudiced them by suing B for sums greatly in 
excess of their just claims against him. The plaintiffs 
brought a suit to recover damages for libel, and the lower 
Court found that there was no malice in fact, but that the 
statements were untrue and calculated to injure; so the 
plaintiffs got a uecree. On appeal this decision was 
reversed, for the Court helu that, as the defendants were 
the creditors of the abscondeu debtor, B, and were ueeply 
interested in seeing that his estate was not swept off in 
satisfaction of an excessive claim maue by the earliest 
suitor, they, in presenting a petition to the Court, point­
ing out what they considered to be suspicious elements in 
the plaintiffs' case, were at all events entitled to the 
qualified privilege of persons acting in good faith and 
making communications with the fair and reasonable 
purpose of protecting their own interests. The Court 
doubteu whether the defendants could be looked upon as 
parties to the suit against the absconded debtor or 1I0t. 

H they coulu, anu were rightfully making an application 
in that suit, the Court saiu, "the principle of public policy 
which guarus the statement of a party or witness against 
an action woulu protect them, whether the statement was 
malicious OL' not." If they could not, then the Court 
considered it clear that they were entitled to the qualified 
privilege of persons acting in good faith amI making 
communications with a fail' and reasonable pnrpose of 
protecting their own interests. The Court concluded their 
judgment with the following valuable dicta.' "The law 
reganls statements of certain kinds as libels prima facie. 

If made malieiously in the common understanding of the 
term, they render all makers of them liable to compensate, 
unlesR they stand in a position (such as a party to, or 
witne;;~ in, a suit) in which consiLlerations of public policy 
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overcome the private .right. Even those who make them 
in good faith, but wrongfully, will be liablfl, unless entitled 
to the more qualified privilege of which this case is an 
example. If entitled to such qualified privilege, they 
will not be bound to pay compensation, even if the state­
ments are erroneous, because they are guilty of no 

injury, unless they have u~ed the occasion, not for the 
fair protection of interests of their own or for the satis­
faction of duties, moral 01' legal, but for the gratification 
of private ill-"wiIl." 

Another case is that of reI/kala lYal'asimha v. ](ota!J­

ya,l in which the plaintiff was a zumirdar who had 
:tpplied to a tahsildar, praying that a certain village 

JHunsif might be removed from his office. Upon thi" 
the defendants, who were raiyats of the village, pre­
sented a petition to the tahsildar praying that the l\1unsif 
might be retained in his office. This petition contained 
statements reflecting on the plaintiff's character, and so 
the zamindar brought an action for libel. It wa~, however, 
held that the petition was a pri,·ileged commuuication. 
The questions of when in the ca"e of a defamatory com­
munication malice is to be presumed, and when express 
malice may be proved and the privilege is at end, were all 
discus:=:ed in this case,-the .J ndges generally following 
the English law as expounded in IfaJ'1'ison Y. Blish. 

But in .lHdullfakim Y. T~i Chand1'a llIukhm:ii,2 where 
the llefendant presented a petition to the l\1agistmte by 
way of defence to a charge of criminal trespass brought 
against him by the plaintiff, containing matter defaming 
the plaintiff, the Court said that the English law vms not 

suited to the circumstances of the country, and that they 
ought to appeal to the principles embodied in the Penal 
Code to supply the tests by which the liability or otherwise 

: T. L. ll., 12 Mad., :ll~ . 2 I. I.. I{,:j All., 815. 
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of defendants to civil suits should be decided. They 
therefore held that the fact that the petition had been filed 
in a judicial proceeding in a competent Court by way of 
defence did not make the defamatory matter complained 
of absolutely privileged, aud that all the defendant could 
claim was the qualified privilege which the Madras High 
Court speak of. Again, in Gm'dlltt Sill[tlt v. Gopal Das,! 
where the defendant had with sinister motives and mali· 
cious intentions presented a petition to the Magistrate in his 
administrative capacity containing statements defamatory 
to the plaintiff and irrelevant to the occasion, it was held 
that such petition could not be looked upon as a privileged 
communication made in the course of juclicial proceedings. 
In Sltilmatlt Talapat1'o v. Sat Kauri iJeo,2 where the de­
fendant had petitioned the District Judge to transfer his 
case from the Court ofthe plaintiff, who was a l\lullsif, antI 
accusing the plaintiff of borrowing money from his adver­
sary and falsifying the evidence in another case, it was 
held that the communication was not privileged in the 
absence of any proof of rea~onahl(' ground for believing 
these charge" to be true, though as a mattel' of fact there 
was abundant reason for applying fOJ' t.he transfer of the 
ease. The ~ubject calliI' I)('fore the Bombay High Court 
in Natl~ii Jllllesltul1' v. Lalbluti Rcwidat,S in which 
the plaintiff claimed to reeovel' damage:, from the defen­
danb; for publishing defam:ttory matter in an application 
they had filed in a suit brought again,.;t them by one JU, 
in which the plaintiff was described as a person "whose 
occupation was to obtain his living hy getting up such 
fraudulent actions," and that he was induced to make fL false 
claim by the plaintiff. The application appeared to have 
been made with the object of Imving other per~on;; made 
partil's to that f'lJit. 'fhl' Court. in thi;; case following the 

I All. II. C. Rep., 1866, 3:3. II 3 W. R., 19S rl~65J. 

• I. L. fl. , 14 Bum., HI [1~90J. 
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English law on the subject, and the JHadras Court's ruling 
in Hinde v. Balill/'y,l expressly dissented from the Allaha­
bad view and clecided that the defendants were privileged 
against a civil action for damages for what they had said 
of the plaintiff in the application they had presented III 

the suit. 
In a criminal prosccution for defamation, there is of No absolute 

h b . '1 1 'd d prlvilege in Cot1r~e no suc a solute p1'1 VI ege, as was (eCl e in The criminal pro-

Queen Y. Delauney,2 where it was held that the act secution". 

of filing a petition containing imputations concerning 

a per>'on calculated to harm his reputation with the inten-
tion that it should be read by other persons, amounted to 

making or publishing that information \yithin' the meaning 
of i'ec. 4,99 of the Indian Penal Code. 

Actnal peenniary damage Heml not he pro\'eu in libel, Damage from 

as the aetnal damage can~ed by the injury to the repnta- hb.l. 

tion of the per~()n complaining of the libel is damage in 
}('gal contemplation: Ramji{,an 11fu1.:Ita/:ii v. Uma Cltaran 
Ilajl·a.~ But a Civil Court i~ not bound to give 
damages for defamation when the plaintiff has suffer-
e:1 no actual damage, and the defendant has already been 
convictf'd and finpu fOl' the offence in a Criminal Court: 
Uma Cltal'all ilIazumdaT Y. Gil'ish CllUl/dm Bana1:ji.4 

Th!:' Calcntta High Oourt have now adopted the "iew 
taken in Allahabad, (lissenting from that of the Bombay 
High Court. In Angada RlPn Saha v. ~Nelllai Chand 
STlaha,6 the defendants in a suit for recovery of money 
against. the second phintiff designat!:'d him as Bro}o 
llfoll1tll Slw with the object (as the plaintiff.~ contended) of 
di~gracing them in society. The first Court passed a 

decree for one-anna dall1age~, whicb wa~ npheld on appeal 
h)" tIl(> Distrid, .T nrl!.(r. On:1 1'11(':11 to the Hi,!.(h Conrt. ?IT r. 

1 1. I,. R., ~ Mad., l'l. 

, 14 W. R. Cdm. TIul., '.!7. 
B i W. R., 11i. 

T, 10 

• ~5 W. R, 22. 
, r. L. R, 23 enlc" SGi, 

17 
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Justice Hill observed: "The weight of authority appears to 
be in favour of the absolute privilege accorded to such 
statements in the English cases, and the reasoning of the 
learned Chief Justice in the case of lYathji Mulesltva?' v. 
Lal Bhai Ravidant1 commends itself to me rather than 
that employed by the learned Judges, who decided Abdul 
Hakim v. Tej Chanda?' Mukerji."2 But this opinion was 
overruled by Petheram, C. J., and Rampini, J., in Letters 
Patent Appeal. Their Lordships holding that it was 
doubtful whether any remedy for defamation was known to 
the Indian Law before the passing of the Penal Code, and 
that with reference to the Privy Council decision in Gonesh 
Dutt Singh v. lJ£ugnee?'am Chaudh?'y,B although their 
Lordships of the Judicial Committee did not mention the 
Penal Code, yet it might have been present to their minds, 
as the statement of a witness would fall within exception 
9 to sec. 499. In the result therefore the Calcutta Court 
has held that an irrelevant defamatory statement in a 
pleading is not absolutely protected and that the party 
making that statement must allege and prove good faith. 

A convenient summary of the law of libel is to be 
found in the case of Shepherd v. The T?'ustees of the PO?'t 
of Bombay,~ which is a leading Indian authority on the 
subject. The questions as to whether the matter in that 
particular case was libellous, whether it was published, 
whether it was privileged, whether there was express 
malice, and whether the libel was trne, were all raised 
and decided. A thorough insight, therefore, into the 
depths of the actionable wrong of libel will be obtained 
by a careful study of this case. 

Verbal slander next claims our attention. It consists 
in abuse or vituperation by word of mouth, and according 
to the English law, no action will lie for it, unless special 

, I. L. R., 14 Born., 97. 

• 1. L. R., 3 All., 815. 
• 11 B. L. R., (P. C.) 1:21. 
• I. L. R., 1 Born., 477. 
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damage be alleged, except where it is spoken of a profes­
sional man or tradesman in the course of his profession or 
business, where it imputes an indictable offence or a 
loathsome disease, or where it imputes official misconduct 
to a person in an office of profit or trust. Defamatory 
words concerning professional men and tradesmen spoken 
of them in the way of their .trade or profession will 
sustain an action, when such words would not be action­
.able if spoken of a person having no trade or profession: 
Harman v. Delaney.l To call a man' a thief' would 
prima facie be actionable without allegation of special 
damage; but if it be in evidence that the words were used 

merely as abuse and not as conveying the imputation of 
actual theft having been committed by the plaintiff, there 
is no cause of action: Thompson v. Bernard,S Cristie v. 
Cowell,s To impute to a man that he is affiicted with a 

.contagious disease is actionable per se: Bloodwo1,th v. 
Gmy,4 James v. Rutlech.6 To say publicly of It man 
who is in the enjoyment of an office of honour, profit, or 
trust that he is wanting in integrity in his office, 
or that he habitually neglects his official duties, or 
that he is a corrupt man aud takes bribes is action­
able, but if the words merely impute to him want 
of ability and general unfitness for his post, the words 
are not actionable without proof of special damage. In 
cases other than the above, where special damage has 
bee-n sustained by the plaintiff in consequence of the 
utterance of slanderous words, an action is maintainable 
but not otherwise. (Addison on Torts, 7th Edn., p. 174 
et seq.) 

In India, however, as pointed out in Ohapter I (ante, In India a suit 
p. 4), the rule is different. No doubt in the cases of ~~~v~~b~!g:a: 
________________________________________________ li~without 

proof of actual 
damage, 1 2 Str. 898; 1 Barnard, 289. 

~ 1 Campb., 47. 
·8 1 Peake N. P. C., 5. 

4 7 M. & G., 334. 

• 4 Rep., 17b. 
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Plwtbasi I(oer v. PtI1:ian Sln(!II,l C/lC!nilra ~Yat!t Dlta?' 
v. Issa)'i Dasi,2 and ~Yil 111acllwl; 11[uH(o:ii v. Dllkltiraln 

J(otlah,3 it has been helel by thc Calcutt. Biah Oonrr, 
" . 0 

tbat an action for slander dop~ not li e withont proof of 

special damage, and in [:lIla Clw)'an Y. Gl'lSft Clwndm 

Banal:ii,' it was sai,\ that a C'iyi\ COl1l't is not bound t.o 

giyc damages for Je[';L111ation, wIlen the del'endant ha~ 

been convicted amI fined for the ofFcnce in the Crimin :t1 

Conrt, and the plaintiff has ~llfFt"red no aeblal damage ; 

but a contrary rule has I)(' en bi,l llown in tIle follo\ying; 

cases :-Calc\ltta: Mil" IiI/ sse/I! V. Mil" B ,dil' .i lll',5 Xalllr 
},iwulaZ v. Rull CtlHlIlIah Malldal,6 GIIII/cun III/sse/II Y . 

Bal' (JocilUl n,cs,' TaU Y. IOIl/slu/iZ Bi,</(' [('s,9 OSi/llIl'/111 

v. Putteh JJ(/ILOlll eJ,~ Gall)' Cl/ll/ul/'{/ I'u/ltil/Illi Y. Cla,II,IG 

A-ali {(lIlIl a l' J/iUm Y. R am Ga/I BIl(iUCu'c/iUl:iI,ll SI'I/I ' lll, 

.ilJuVulI:ii Y. A-a/ll al I{«1'lllOlcal',12 SI'II.'alit R al Y. S,lt 

Knu)'i Salia,13 1/1/'11 HI/ssain Y. 11aid,7/', I' T )'ailokh,/a­

nath Ghosh v. C/wncll'll ~ral// Dalla ;1 5 B Olllha\' : !\,{.<Tti 

Ram v. BI,ad/{ Ball1~ji ;16 i\ladras: P ai'wt!/I' v . .lfiWI1 ({.1·, 17 

and Allahabad: Dal['((I1 Sin/7 li Y. J[ahip Sil1gh. 13 In a1l' 

these C:l;;es it h:1:' bee n hel,i a snit will li e fOI' damages 

for verbal abu:,c \yithout proof of conscc[nclllial damage. 

In Pal'vathi y, ilIa III W 1', the suhject was fnlly di;;cm;,cc\ 

by Turner, 8. J. , who observed: "Th" Engli,:ll bw re­

cognizes that defamatory \yord,-; are actionable, e\'en with­

out proof of "pecial danmge, altllOllgh the:' may not 

impute a felony 1101' :d'f~c t l"'o t'l"""ional (,ll:mldc'r, pl'oyid,"d 

I 12 '\T. R.) 31;9 . 
~ I S \Y. R., D31. 

B ];) n. L. n .. 161. 
.. 2;-, \V. n., 2~. 
• W, H., 18G J, :30~ . 

B W, ft., I SG ~, ~ G) . 

, 1 W. n" 19. 
B 6 IV. fL, 1:'1. 

" 7 W. R., 259. 
,0 S W. H. , 256. 

II G R. L. n., Ap}>" !I!I ; 10 \\T. n., 
81, note . 

'· 16 IV, K, 8:3, 
18 3 C. L. n., 181. 
\4 r. L. R. , ]'2 ('ale .) 10:\ 

"I. L. fl., 12C"lc. , 4~4. 

Ie I Hom . If. C. Hop ., A. ('., 17. 

l1 r. L. Ft., S ,\hd., 17.-). 

18 r. L. 11., 10 A II., 4:':;. 
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that they are written or printed and published, although 
the same words are not actionable, if ut.tered vzm voce. 

This distinction has been defended on the ground that 
the committal of the words to writing Implies more 
deliberalion and that their publication in writing or in 
print is likely to be mOl'e extensive than a publication 
by oral utterance. Legitimate exception may be taken 
to both these grounds ..... The civil law does not 
recognize the distinction, nor does the law of Scotland, 
aud the recominendations of Lord Macaulay's Commis­
sion were approved and accepted by the British Indian 
Legislature. We, therefore, feel j nstified in giving effect 
to our conviction, that the rule we are considering is not 
founded on natural justice, and should not be imported 
into the law of British India. . . . . , . . Mere hasty ex­
pressions spoken in anger 01' vulgar abuse, to which no 
hearer would attribute any SE't purpose to injure charac­
-ter, would of course not be actionable, but when a person 
either maliciously or with such carelessness to enqnire 
into truth as is somel;imes described as legal malice, de­
liberately defames another, we conceive that he ought to 
be held responsible for damages for the menbLl suffering 
his wrong-doing occasions. -Without accepting the very 
wide rule of the Scotch law tllat anything is actionable 
which produces uneasiness of miud (Starkie, p. 30), we 
consider the action should be allowed where the defama­
tion is such as would cause substantial pain and annoyance 
to the person defamed, though actual proof of damage 
estimabl& in money may not be forthcoming. " 

A recent case of an action for slander is that of Vallablta 
v. Madusudanan, in which the plaintiff sued certain 
persons for damltges for defamation for baving in the 
course of a caste enquiry declared him an outcaste. In 
this enquiry the plaintiff had not been heard, and it was 

• J. L, R., 12 Mad,. 425, 
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therefore held that the belief in which the imputation was. 
made was not formed with due care and caution or bam, 
.fide, and so the plaintiff was held entitled to recover. 
But in the case of the South Indian Railway Company 
v. Rama K?'islma,l when a railway guard came to the. 
carriage of the train in which the plamtiff was travelling 
and asked the plaintiff to produce his ticket, f'tating that 
he, the guard, suspected the plaintiff of travelling with a 
wrong or false ticket, it was beld that no action would lie 
either against the guard or the Railway Company, as the 
words complained of were spoken bona fide, and wpre· 
not in the circumstances defamatory. 1\loreover, the· 
harm, if any, caused to the plaintiff's reputation, was 
very slight. 

Making the effigy of a person and insulting it, beating 
it with shoes and the like, were held to be defamatory to 
the character of the person represented: Pitambm' Das Y. 

Dlca1'!.a Pmsad.z No suit for slander or libel arises out 
of the omission of titles of courtesy in addressing the plain­

tiff: S1'i Raja Sitamma v. S?'im,ja Sanyasi, cS·c.3 

Malice is inferred in the same way, and communica­
tions are held to be privileged in the same way in slander 
as in libel, and if the slanderous matter be true, no ciyil 
action will lie on the same principle that none will lie for 
libel. In fact libel is written slander, and what is usually 
called slander is verbal slander, or slander by word of 
mouth. 

As to the remedies for defamation, not only maya suit 
for damages be brought, but the publication of defama­
tory statements, which would be punishable under the· 
Indian Penal Code, may be restrained by injunction, 
even though it may not be shown that they are injurious. 

I I. L. R., 13 ~Ind., 34. • All. H. C. rrCI'. , 1870, ·1:35. 

8 H. C. nep., 3 Mad., A. C., 4. 
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to the- property of the plaintiff (Act I of 1877, 5ection 
55, ill. e) . 

'Where the slanderous words ,yere used by several Joint action 
for sland er 

person8, separate actions, not a joint action, must be "hen main· 
tainable. 

brought: lYilmadhab ill1l1cha1ji v. Dllkl11ra1n K ottah and 

others / unless the special damage rrrising from the slan-
derous words used is the conjoint act of all the defend-
ants: TVa,Zl:l'llnissa v. Malwmed I-Illsein and othe1's.2 

'Vhere femrrle r elatives were sbndered it was held Action must 
'. '. be brought by 

thrrt theIr mrrle relatIves hrrd no ground for action: Udal person defam, 
7 ed . 

and otllers v . Blwwani P}'asad,o SlIDbaiya1' v. I(1'istnaiya1' 

and anotheJ'.~ If the rule were otherwise, the sbnderer 

would be liable to as many action s as there' are rebtions 

of the persons defamed: B m lwwnna v. R amahisTmanLa ;' 

see also L uc1wmse.1J v. Elw·lmn lYu 1'se.IJ .6 So, in Dalla v. 
P cu'am S u7:h,7 it was ruled that ~t suit for defamation 
of his daughter could not be maintained by a Hindu 
father suing in his own rig ht and uot as general rrttorney 
or on behalf of the daughter: for, as said by Edge, 
C.J., an action for defamation can only be brought by 
the persou actually defamed, if the person is sui jlwis, 

and if the person defamed is not SIIi juris , then under 
the provisions of the Civil Procedure Code, by the guar­
dian or next friend. In Baswnati Ad7tlka1'lni v. BwZl'am 

K olita,8 the nbove question does not seem to have been 
considered. Here the gU1'll of a . crrste to which pbintiff 
·belonged issued au ajna palra to the vilbge rs to the effect 
tha. t the plain tiff's wife had been g uilty of improper 

conduct a.ncl should be outca.sted. The High Court 
held that the conviction was wrong inasmuch as the state­
ments were macle ill good faith for the protection of the 

, 15 B. L. R., O. C., 161. 

• 15 E . L. R., O. C., 16G. 
BAll. H. C. Eap , 1866. 26 !. 
4 1. L. Rep., 1 nlad., 383. 

• 1. L . R., 18 \Iad., 2;;0. 
6 1. L. H. , 5 Bom ., 580. 

1 I. L. H., 11 All., 101. 

• 1. L. R., 22 Calc .. 4G. 
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community and was justified by the [ltl1'U'S position as its 
spiritual head. 

An acLion for damages for defamation does not survive 
to the executors or administrators of a deceased person 

(sec. 268, Act X of 1865). A person may be liable 
criminally for defaming a deceased person (sec. 499, 
1. P. C., expl. 1), but not civilly, unless pecuniary loss has 
thereby been caused to the estate of the deceased persall, 
in which case he would be liable under the provisions of 
Act XII of 1855, but the action must be brought within 
one year from the death. So, in Luchlilsey Rowji v. Hw'lmn 
NU1'sey,1 it was held that a snit brought by the heir and 
nearest relation of a deceased person for defamatory words 
spoken of such deceased person could not be maintained. 

An action for slander of title, as defined by Tindal, (l. J., 
"is not properly an action for words spoken or for a 
libel written and pnblished, but an action on the case for 
special damage sustained by reason of the speaking or 
publication uf the slander of the plaintiff's title :" "llalachy 
v. Sopel,.2 The plaintiff, therefore, to snstain sneh an 
action must prove special damage, and there must be an 
express allegation on the face of the declaration of some 
particular damage resulting to the plaintiff from the 
slander. (Addison on Torts, 7th Edn., p. :2;)~.) In 
Sini Thi1'lwenf;adathiell!Ial' v. San,r;ili l'il'eeJ'aPll(L Pandya 
and others,S it was held that the i~sne of pruclama­
tions and orders by the defendant to the raiyats of the 
plaintiff's estate to pay their rent to him as the right­
ful owner of the estate, and an application by him to the 
Collector to he regi~tered as the owner and other like acts 
of pretension to the title and threats on his part, were not 
~ufficient to eutitle the plaintiff, dlO \Vas in posf'es­
sion ani! enjoyment of the estate as rightflilowner, to a 

J I. L. R, 5 Bam., 580. ~ a Se , 737-730. 

• I. L. R., 1 ~lnrl., 65. 
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declaratory uecl'ee that he was the rightful owner. This 

is the nearest approach to slander of title that I haye come 

across in the Indian cases, and is described under that 

head in the Indian Law Heports Index. lUau Ie, .J., 
defined slander of title ordinary to mean, "a statement of 

something tending to cut down the extent of title, which 

is injurious only if it is false. It is essential to give a 
cause of action that the statement should be false. It is 

essential also that it should be malicious, not as Lord 
'Ellenborough observes malicious in tbe worst sense, but 
with intent to injure the plaintiff. If the statement be 

true, if there be really the infirmity of title that is 

suggested, no action will lie, however nm1icions the 

defendant's intention might be. The jury may infer malice 

from the ahsence of probable l'anse, but they are not bonnu 

to do so. The want of probable cause does not necessarily 

lead to an inference of malice, neither does the existence 
of probahle cause afford any :11Iswer to the action:" 
.Patel'v. BaA·e't,.l (At1(li~ioll on Tpl't!'1, 7th Edn., p . 2Gl.) 

, 3 C. II., 8GS. 
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CHAPTER VII. 

ASRAULT AND BATTERY, WOUNDING. KILLING, IN.JURIES 
TO LIFE AND THE PERSON FHOl\I NEGLIGENCE AND 
FRAUD. 

Injuries to person-wilful-by negligence- by frnud-A" ault-Definition 
in Indian Penal Code-Cases-Damages for assault-Ca,eR-Battery­
Cases-Other intentional injuries to per50n-Ca,e~-Injuries by neg· 
ligence-Cases-Cases under Act XIII, 1855-Lycll v. O""[Ja Dai­
Adopted son-Case-!lleasnre of damages-Case. 

WE now come to actionable wrongs fl·om injuries to 
the person caused either (a) wilfully and intentionally, (b) 
by negligence, or (c) by fraud. 

The first wrong under thi" head, c1. (a), which has to 
be considered is assault. To explain what an assault is, 
I cannot do better than give the definition of assault in 
the Indian Penal Oode, sec. 351-" Whoever makes any 
gesture or any preparation intending or knowing it to be 
likely that such gesture or preparation will cause any 
person present to apprehend that he who makes that ges­
turc or preparation is about to u~e criminal force to that 
person, is said to commit an assault. E.vplanation.- Mere 
worus do not amount to an assault. But the '\Yords 'which 
a person uses may give to his gestures or preparat,ions 
such a meaning as may make those gestures or preparations 
amount to an assault." 

In Cama v. J.l101',rJan l assault was considered and 
defined. It was held there that any gestures calculated 
to excite in tbe mind of the party threatened a reasonable 

apprehension that the party threatening intended imme­
<liately to offer violence, or in the language of the Indian 

I 1 Born. H. C. Rep. , 205. 
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Penal Code, was 'about to use criminal force' to the perSOll 
threatened, constituted, if coupled with a present ability to 
carry such intent into execution, an assault in law. Mere 
words were held not to amount to an assault, but the 
words which the party threatening used at the time 

might either give his gestures such a meaning as might 
make them amount to an assault, or, on the other hand, 
might prevent them being held to amount to an assault. 
In order to have the latter effect, the words must be such 
as clearly to show the party threatened that the party 
threatening had no present intention of using immediate 

criminal force. This clearly lays down all the law as to 

what is necessary to constitute an a5~anlt. Thei'e must be 
that threatening of it which ,,"ould excite a reasonable 

apprehension of coming violence in thc party threatened, 

coupled with an ability to Citl'l'y the threat into immediate 
execution. The words used by the threatening party 
might show either that he was about to proceeu to 'do­
lence, or that such was not his intention, and it must he 
shown that the party threatened clearly ,,,as aware 

that such was not his int.ention. 
In Pmtab D(~ji v. The BomT)((.'j , B ,t1'oila, awl Celltral 

India Railway Company,' where the plaintiff COlllmitted 
a trespass by riuing in the train without a ticket and 
was assaulted and forcibly remoyed, the assault and 
forcible removal were held to be jmtificd hy the fact 
of the plaintiff being a trespas:oer. The conyictioll of 
the defendant for assault in a Criminal Court is no proof 
of the 'factum' of the assault in a Civil Court: Ali 
Bakslt v. Sami1'lIddin. 2 ,Vhere part.ies proceedcll to­

gether and acted in conjunction as to time and place, 

an assault committed by them was helll to be a single 

act, and a separate suit a~ainst each as~ailant not 

1 I. L. R., 1 Bom., 52. • 4 B. L. n .. A. C., 31 ; 12 W. R., ·11i. 
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necessary: Ralnesh'L1' Bltattacharji v. Sltib lYamyan 
Chxkl'aba1'tti and otlte1·s.1 

Male relatives cannot sue for damages for an assault 

committed by the defendant on their female relatives: 
Udai v. Bhowani Pmshad.2 

Special damage need not be proved in a case of as..; 
sault; Hussain v. Ba!.:il' Ali.3 'Where there has been 
no serious injury, still damages commensurate to the in­
jury and annoyance caused should be awarded: Ramjai 
Maznmdal' v. Russell.4 

But though compensation, commensurate with the in­
jury of abuse and assault, should be awarded, that is no 

ground for giving a decree against the defendants for an 
amount beyond all possibility of theil' ever satisfying, 
simply on account of the plaintiff being a man of a some­
what high position in life: Jaipal Rai v. Mahuut RCli.& 
So, in Jlac/t-el' v. Slt a ngedta I' Datta Kunwa1·,6 as the 
damages awarded in compensation for an assault were 

beyond the means of the defendant, the Court reduced 
them on the defendant's tendering a written apology to 
the plaintiff expressing hi" regret for what had passed. 

A battery, as distinguished from an assanlt, is where 
the persoll of a llJan is actually struck or touched in a 
violent, angry, rnde, or insolent manner: Rawlings v. 
Till,7 "But every laying on of hands is not a battery. 
The party's intention must he considereLl, for people will 
~oll1etill1es by wa.y of joke or in t'l'iendshi p clap a man 
011 the back, antI it woulJ be riJiculous to say that every 
such case con~titntes n. battery:" lVilliams v. .Jones,8 

pe1' Lord Hanlwicke. In order to prove a battel'Y or 
heating, it must l)(l shown that thp, person of the plaintiff 

, J·1 W . It, 419. 
; All. H. C. !tep., 1866, 264. 
• W. It. , 18(i-!, 30:l. 

4 W. Ro , lS61, ~;O. 

• 17 W. n., 280. 
• ti W. R., 95 , 

, 3~!' & W., 28. 

• lIard, 301. 
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was actnally touched or struck. But it is not the ad 

of touching or striking that is to be regarded, but tbe 
act and intention together, for one man may push another 
merely in joke. (Addison on Torts, 7th Edn., p. 138.) 
In Bhyran Prasad v. Ishm'l,l it was held, that n. plaintiff 
might be entitled to substantial damages for a beating 
with a shoe, notwithstauding that he may not have lost 
his caste or SU8tuined a peetmiary loss, or even physical 
injury, by such beating. 

Intentional injuries to the person may, of course, be Other inten-
• tionru injuri". 

much more serIOUS than assault or battery. They ex- to the person. 

tcnd up to, and incllllle, murder, hut after paS!ing beyon(l 
the phase of battery, become more usually subjects fo\' 
the criminal law tu deal with than the civil. But they 
are none the less torts, and it should be borne in mind 
that a civil action fOl' damages will lie fOl' any inten-
tional injury to the person, grave or slight. Even muruer 
is under the provisions of sec. 1, Ad XIII of 1855, 
actionable by certain near relatiyes of the murdered 
man, as well u.s other cases where death results from 
injuries caused by a wl'ongful aci;, neglect, or default. 

In English law the most serious kinus of wOUlHling, 
attempts at murder, and muruel' are felonies. As we have 
seen before, in Englallu, where the tort is also a felony, 
the civil remedy may be postponed till the criminal law 
hllfl been put in force, but in India, tbere is no such rule. 
'Vhere, therefore, an attempt bas been made to murder a 
man in India, or where he has been robbet!, he has a right to 
bring an action on tort in a Uivil COUl't at once without 
waiting till criminal proceeuings have been taken: Sltam(t 

Chamn Basn v. Blwlanath Datta.s (See ante, p. 61.) 
We now come to injurie;; to the person and injuries Injuries hy 

caUSilliJ: tleath owing to negligence. Negligence has lll- negligence. 

1 All., ~. C. Rep., 1811, p.313. • 6 W. n. ~Civ. Ref.), 9. 



Act XIII of 
1855. 

270 indian Case-Law on T01'tS. 

ready been fully treated of in Chapter I, so that aU that 
remains to be done is to give the Indian reported cases 
where negligence has caused injury to the person. ,Ve 
shall then deal more at length with injuries to the person 
causing death owing to negligence. 

In TVoodlw!tse v. 171e Calcutta and South-Eastem 
Railway Co.,1 the plaintiff, who was a passenger by the 
train of the defenllant company, received injuries to his 
person on alighting from the saill train, and as those in­
juries were traceable to the negligence of the defendant 
company, he recoverelillamages. 

Another case is that of Evans v. TAe Port Tnlstees of 
Bombay and Dilel' Daulat BahadU1'.2 The facts of this 
case are fully set forth in Chapter I (ante, p. 49). The 
plaintiff in this case was held entitled to substantial 
damages for inj uries sustained by him in consequence 
of his having fallen by night into an excavation llug on 
the land of the first llefendants by an employe of the 
second defendant. 

Act XIII of 1855 introduced a provision whereby, 
when the death of a person is caused by wrongful act, 
neglect, or default, and the act, neglect, or default is 
such as would, if death had not ensued, have entitled 
the party injured to maintain an action and recover 
damages in respect thereof, the party who would have 
been liable, if death hall not ensued, shall be liable to 
an action or suit for damages notwithstandiug the death 
of the pel'son injured, and although the death shall have 
been caused under such circumstances, as amountell in 
law to felony or other crime; and it further enacts that 
such action shall be for the benefit of thc wife, husband, 
parent, ailtl child, if any, of the person whose lleath has 
been so cansell, and shall be brought by, and in the name 

> 9 W. ft., 73. 9 1. L, R., 11 Born., 329. 
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of, the executor, administrator or representative of the 
person deceased, and that the Court may give such 
damages as it may think proportioned to the loss result­
ing from such death to the parties respectively, for whom 
and for whose benefit such action shall be brought, and 
that the amount recovered after deducting all costs and 
expenses, including the costs not recovered from the 
defendant, shall be divided among the before-mentioned 
parties or any other in such shares as the Court by its 
judgment 01' decree shall direct. Further, that only one 
action shall be brought for and in respect of the same 
subject-matter of complaint, and that within twelve 
calendar months after the death of such deceased person. 
Also that the word 'parent' shall include father and 
mother, grandfather and grandmother. and the word 
'child,' son and daughter, gl'andson and grand-daughter 
and step-son and step-daughter. 

The best known case under this Act is that of Lyell Ly~ll v. Ganga 
J)(!t. 

(defendant-appellant) v. Ganga Dai,l Full Bench. In 
this case the plaintiff sued under Act XIII of 1855 to 
recover Rs. 9,360 damages for the death of her husband, 
Babu Ganpat Rai, under the following circumstances:­
The plaintiff's husband was in the service of the East 
Indian Railway Company at Allahabad, and his duty 
was to despatch goods. On the 29th November 1872, 
the defendant, through his servant, W. H. Pollard, 
sent a box containing combustible and dangerous 
substances to the Allahaball Railway Station for de­
spatch to Gwalior without notifying the contents as he 
was bound by law to do, and this box was placed near 
where the plaintiff's husband was at work. It suddenly 
exploded, and the plaintiff's husband sustained such in­
juries in consequence that he died from tue effects of 

J I. L. R., 1 All., F. B., 60. 
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them. The defendant pleaded t.hat the box did not con­
tain combustible or dangerous substances as alleged, and 
that the explosion of the box was a mystery to all ex­
perts in chemistry. That there wa:s no reason to believe 
that even if the box had been markeu dangerous, the 
plaintiff would not haye lost his life, as there would Le 
evidence to show that the bpx even if marked 'danger­
ous' would have beell placed ill exacily the same place 
before despa~ch by the Railway authoritie5, and that 
the deceaseu woulll have dealt with it presUluably in 
no diffeL'ent manner than 116 did when the explosion 
unaccountably took place. Also. that the damages were 
grossly excessive. The Court of First Instance held it 
proved that the box contained some dllngel"OUS chemi­
cal pL'eparation ; that its d,l11gel'olB character was fully 
known to the uefenuant anlI his scrmnt; tlmI th::t 
the omission of the defenJan.t to mark tho box 'dan­
gerous' amounted to wrongful neglect or default which 
·entitled the plaintiff to maintaill the suit, and that the 
death of the ueceaseu \Va;; due to such wl'ongf"ul neglect 
or uefu.ult; so it gave the plaintiff a eleCl'eo fOL' Rs. 5,253. 

On appeal the Judges of the Division Bench (Stuart, 
C. J., amI Pearson, J.) differetl in opinion: Stuart, C. ,T .• 
dismissing the llppeal suLstantially, while modifying the 
decree of the low('r Court by aWllnling R:-;. 3,000 uam­
ages only, find Pearson, J., dl·creeing the appeal and dis­
missing the snit. The defendant acconlingly appealed 
Ullucr c1. 10 of the Letters Patent to the .FlIll COtll't. 

It was there held (Pearson, .T, dissenting) that a per­
son wbo sent an article of a dangorous und explosive 
nature to a Railway Company to be carried by such 
Company wit.hout notif)"ing to the servants of the COIll­

pany the uangerou.s nature of the art.ide, wail liable for 
the consequences of an explosion, whether it occurred in 
a mamwr which he coulu not have for(';:('('n a;; probable 



injuries to the Pel'son. 273 

01' not. Also, (Pearson, J., dissenting) that such person 
was liable for the consequences of an explosion occur­
ring in a manner which he could not have foreseen if he 
omitted to take reasonable precautions to precluJe the 
risk of explosion. Turner, Spankie, and Oldfield, JJ. , 
who concurred in a judgment, quoted the case of Lynch 
v. Nurilin,l which, they said, "establishes the principle 
that a person may be liable for the consequences of an 
accident resuiting from his own negligence in combi­
nation with other causes which he did not contemplate. 
In that case the defendant left his cart and horse un­
attended in the street; the plaintiff, a child of !;even years 
old, got upon the cart to play, another child incautiously 
led the horse on, and the plaintiff was thereby thrown 
down and hurt; it was held the defendant was liable 
to make compensation fOl' the injury sustained by the 
plaintiff." They also said: "Furthermore, assuming the 
explosion was spontaneous, it could not haye occurred 
had the appellant followed the practice he had hithert() 
pursued of sending the ingredients in separate bottles. 
'With a knowledge of the highly explosive character of 
the preparation, he omitted a precaution which his own 
practice proves he considered reasouable to preclude the 
risk of accident." 

In a recent casp, Kall!J Dass Jlul.·el'jee v. TIle East 

Indian Railll·a.'J Compan!J,2 an explosion of fireworks occur­
red in a pas~enger carriage, and it 'was held that the onus 
was upon the defendants to show they had exercised due care 
and caution to prevent them being carried. Bec[l.U~e the 
carriage of fireworks in a passenger carriage is penal, and 
every man is presumed to know the law ; it cannot be pre­
sumed that a pa3~engcr woulJ wilfully conceal the carriage 
of fireworks from officials of the defendant company. 

I 1 Q. 13., ~g. 

'f, Ie 
• 1 C. W. n., 6011. 

13 
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There are also two reported Bombay cases under this 
Act- Vinayak Raghunath v. The Great Indian Penin­
sula/' Railway Company I-where it was held that a son 
adopted by the widow of a deceased Hinuu was the 
legal representative of the deceased, and as such was 
entitled to maintain a suit under Act XHI of 1855 for 
the benefit of the persons, if any, entitled to compen­
sation for the injury occasioned to them by the death 
of the deceased against those whose negligence caused 
such death, but such an adopted son was not, however, 
entitled to have any portion of the damages awarded to 
him as a child of the deceased; and a doubt was ex­
pressed whether a son adopted by the deceased in his 
lifetime even would be entitled to damages under the 
Act: and Ratanbai v. The Great Indian Peninsula?' 
Railway Oompany,2 where the question of the measure 
of damages to be given to the family of a person whose 
death has been caused by wrongful act, neglect or 
default was considered. By the law of England (Lord 
Campbell's Act), the jury are to give damages propor­
tioned to the injury; and by the law of Illllia, the Court 
must award damages proportioned to the 'loss' result­
ing froll1 the death. In Blal,e v. The .1Iidland Railway 
ComjJ(tn!),3 it was held, that the principle on which 
damages uUller Lord Campbell's Act were to be assessed 
was that of a lo~s of which a pecuniary estimate could 
be made, and that, therefore, cOlllpen~atjon in the shape 
of a '~olatiul1l' coul(l not be given. In Dalton v. Lon­
don and SOlltlt-Eastem Rail/l'ay Co mpa 1l!) , 4 and in 
FJ'allklin v. London and SOllth-Eastel'1l Railtwy Com­
pany,5 it was held, that the pecuniary all vantage was 
not. ol1e only for which the deceased would be legally 

1 7 Bom. H. C. Rep., O. C., 113. • 18 Q. B., 83. 
s 8 Bom. II. C. Rep., O. C .. 130. • 4 C. B., N. S., 296. 

H . .I: N., 214. 
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'liable, but might be one of which the claimant had a 
Teasonable expectation, and this W[lS followed in Pym v. 
G1'eat N01'them Railway Compauy.l The Bombay Court 

,thought that, perhaps, according to the Indian law, under 
very special circumstances, damages as a ' solatium' 
.might be awarded, but not in the case then before them. 

In another Bombay case, .1Ya1'ayen Jetlta v. lIfunicipal 
Commissionel' of Bombay,2 the plaintiff's unmarried 
daughter, a child between five and six years of age, fell into 
a manhule of a seWel' in a lane in Bombay, and was killed. 
The sewer was vested in the defendants, and it was the duty 
-of the Municipal Commissioner to see that open manholes 

were properly fenced. The hole had been fenced, but 
hetween tbe fencing being taken llown and the hole closed 
for the night, the accident occurred. It was proved that 
the mother of' the child was some four yards away at the 
time, and admitted that she knew the fence w .. s down and 
said she would not have let the child go to it had she been 
playing beside her. On these facts it was held that the 
defendants were guilty of negligence, and that they were 
liable for the negligence of theil' servants, although the 
latter acted contrary to the express order:" given by thei. 
superior, that though the mother might hayc been guilty of 
contributory negligence, yet it would not excuse them if the 
defendants could have averted the accident by the exercise 
of ordinary care, and that distinct evidence of the loss 
sustained or benefit expected was not necessary. In asses­
sing damages the circumstances of' the case and the position 
of the child and parents were to be looked at, but deductions 
might be made on account of the cost of_maintenance 
during the years the child might reasonably expect to live. 
It was further held that in an actIOn under Act Xln of 
1855 no sum can be awarded for funeral expenses. 

I 32 L. J., Q. B. 3i7. • r. L. R., 16 Bom., 254. 



CHAPTER VIII. 

MISCELLANEOUS. 

Powers of Magistrates in preventing and removing nuisances-Whether a 

suit will lie in Civil Court to set aside order of Magistrate declaring place 
to be a public highway-Cases-Orders of !lIagistrate for removal of nui­
sances not duly made or made without jurisdiction can be set aside by Civil 
Court-Cases-Orders of Magistrate relating to tangible immoveable­
property cannot be set aside by Civil Court-Cases-lliarkets-Cases­

Magistrate cannot issue perpetual injunction under sec. 144, Act X of 
1882-Cases-Higb Court can set aside illegltl order of Magistrate under­
sec. 144, Act X of 1882, by sec. 15 of its charter-Cases-Ferries­
Cases-Snits against Municipalities-Suit lies in Civil Court to recover­
tax illegally imposed-Cases-Acts done by ~Iunicipal Commissioners 

cannot be set aside by Civil Court if they do not exceed powers 
conferred upon them-Cases-Civil Courts can set aside orders of Muni­
cipal Commissioners if they exoeed their powers - Cases - ~1 unicipal' 

Commissioners can he sued for a breach of their statntory duty, which­
result, in an injury-Cnse-Limitation in suits against Municipal Com­

missioners-Cases-A suit will not lie to assert a mere dignity uncon­
nected with emoluments-Cases-A suit will lie to determine question of­
rigbt to receive emoluments or profits for religious services-Cases-A 

suit will lie to contest right to an office whether emoluments are attached 
to it or not-Cases-Suits relating to caste questions or religious cere­

monies-Cases-Revenue s"les-Cases-Omission to sue for bond-debt_ 
-Cu,se-N 0 action will lie for harbouring a person under contract of 
service-Case-N 0 notion will lie against witness for failing to attend or­
for giving false evidence-Cnses. 

BEFORE concluding the subject of Torts, I have thought 
it worth while in this, the last, chapter to discllss the re­
medies persons have whose rights are interfered with by 
1-lagistrates under the powers they possess to put a stop 
to nuisances, prevent breaches of the peace, and the like, 
Rnd I shall consider these cases under the heads of (a) 

prevention and removal of nuisances, (b) orders relating 
to tangible immoveabJe property made with a view to 
prevent breaches of the peace, (c) markets, and (d) ferries. 
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I shall then oonclude by giving miscellaneous rulings re­
lating to suits against J\:[unicipal Committees, suits for 
llsurpation of office, suits for dignities and suits about 
caste and religious ceremonies, and the like, and other 

miscellaneous topics which may interest the student. 
With regard to the prevention anu removal of nui- Pow~rs of 

.. b 1 I h h . . f lIJrtglstrate sances, It IS to e 0 )SerVel t at t e proVIsIOns 0 SPC. 133 in preventing 

of tbe Criminal Procedure (Joue (Act X of 1882) in- ~~~!L~~:::'~ving 
vest certain classes of l\Iagi~trates with power to order 
(a) the removal of any unlawful oL~truction or nllisance 
from any way, river or channel which is or may be law-

fully used by the public, or from all~' public place; (b) 
that any trade or occupation or the keeping of any 

goods or merchandise, by reason of its heing injurious 
to the health 0[' physical comfort of the commnnity, 
shall be suppressed or removeu or prohibited ;~c) that 
the construdion of any building 01' the uispo;<al of any 
substance likely to occasion conflagration or explosion 
shall be prevented 01' stopped; Cd) that any building in 
such a condition that it is likely to fall all11 thereby 
cause injnry to persons living or carrying Oil bu"iness 
in the neighbourhood Ot· passing hy shall be removed, 
repaired, or snpported ; and (e) that any tank, well, or 
excavation adjacent to any such way or public place shall 
be fenced in such a manner as to prevent danger ari<ing 
to the public. It is further provilled in t,he section that 
no onler dnly made unller thi~ section ~hall bp, callr,d in 
question in any civil snit. Snb;:equent ~('ctions of t.he 
same cotle provide that a person to whom snch an order 
is directed may either (a) comply 'with the order; (b) 
show canse against it ; or (1') apply for the appointment 

,of a jury to tlecide whether the Magistrate's ortler is 

reasonable antI proper. Section 140 eltlpower~ a l\1agi~-

trate to take steps hiIl1~elf for enforcing any final order 
.that may be passed in the matter, if the party to whom i.i:. 
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is addressed neglects to comply with it ; and sec. 142 
invests him with PQwer to take immediate steps to pre­
vent any imminent danger or injury of a sel'ious kind to· 
the public. Both tbese latter sections provide that no suit 
sball lie in respect of anytbing done in good faith by a 
Magistrate under their provisions. 

W}>et~ellrl:" A very important question upon whioh there have 
.Ult WI te In 
Civil Court to been numerous and conflictino- decisions is how far, not-
set aside an , '" 
o~der of lIIa- withstanding the provisions of these sections and of the 
gtStrate de- d" 0' , 1 P d 
c1aring a piace correspon lllg sectIOns of former rllll III a roce ure 
to be a public 0 d 't '11 I' . h O' 'lOt 'd highway. 0 es, a sm WI Ie III t e IVI OUl't to se aSI e or 

to nullify the effect of an order absolute passed by a 
Magistrate under the powers which they confer upon him. 

The law on this point has been summed up in the cas~ 
of Cltltni Lal v. Ram K,'ishna Salw,l decided by a Full 
Bench of the Oalcutta High Oomt, tbe judgment in which 
case was delivered hy Wilson, J, In this judgment it is 
pointed out tbat both on principle and authority no suit 
will lie in tbe Oivil Oourt directly to set aside the Magis­
tt'ate's ordel': Rooke v. Piari Lal Coal CO.,2 Ujeila Mayz 
Dasi v. Cltandm Kumar Neogi,3 MaclTtab Ohandm Guha 
v. Kamala I(allt CltCt/'1'abal'tti,4 and J[oti Ram Salm v. 
MoM Lat Rai.s 

N 01' can a Magistrate who has passed snch an order 
be sued personally; for he has only acted in the discharge 
of his legal duty iu a judicial charaoter: UJala Ma.y. 
Dasi v. Ohandm 1(~tmet1' jVeogi,6 "Afichu Cltandm Sil'kar 
v. Rat'enshaw.7 Neither can the person who has instituted 
the proceedings be sued for damages, for he only sets th~ 
law ill motion: Bal.:sh Ram Salm v. Clutman Ram,8 Oltinta-

J. L. R., 15 Calc., 460. 
'3 B. L.R.,App. 4:3; 11 W,R. ,434, 
• 4 B. L, R., ~', B., 24. 
46 B. L. R., 643 ; 15 W . Ro , 293. 
• I. L, R., 6 Calc., 291; 7 C, 

._--------
r" R., 433, 

" 4 B. L. R., F. B., 24 . 
, 11 iI. L. R., 9; 19 W. R., 345 

• 7 W. R" 11. 
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mani Baplili v. Digamua?' JIitl'a. 1 But as to whether an 
order absolute by a Magistrate for the removal of an 
obstruction from a place held by him to be a high"'ay is 
final and conclusive on the question of highway or no 
highway there has been considerable conflict of decision. 
Under Act XXI of 1841, in Goeemmellt v. Clwni Lal,~ 

P?'an !(?'isltna Sa}'mall Y. Ram Rlld"a SU},lIlalt,3 and Kedw' 

JYal/t JIulJwl:ji Y. Pal'llCttti Peslwkal', ~ it was held that 
such a suit would not lie; ,,,hile, on the other hand, in 
Anando lIfohan Khan v. SamMtzt lYalli Cltahabal'tti & 

and Sham Das Y. B!lOla Das,6 it was held .that a civil 
suit did lie to establish that a place which the Magis­
trate had held to be a highway was not one. Again, 

under Act XXV of 18Gl, some observations of Peacock, 
C.J., in BwwZa Pl'asad llfustqti v. Gora Chand i1l1lstqli 7 

are against the jnri~diction of the Oivil Oourt. In Him 
Cltand Bana}'ji y. S!u"lIlla C!w/'a/t Cltata}'ji,S Norman, J., 
said the question of opening or closing a public rO'Id 
he longs to the Oriminal, and not to the Civil, ()ourt. And, 
in Miclt1l Cltand?·(t Sil'l.·(l}' Y • . Ral·ensllltw,9 Conch, C .• ]., 
expressed a decide(l opinion that a l\Iagistrate's deci~ion 

bars a civil snit. On the other haml, in Bal.'slt Ram Salw 

v. Chaman Ram10 t.hc question was treated as an open one, 
but it ,vas sairl that if a suit lay, the Government mu~t 
be a party; while in J\wlh' JIctlwmed v. Malwmed S,~t~!}', II 

A:..ir:ulla Glta=i Y . Ball!.·o Billa}'t R ,zi,12 Relm S!wdai Glw.,1t 

Y. Jatladhro'i llald<lI',13 and Jfa,zltau C!wlldm GUllO Y 

[{Willa Kallt Cltahaf,ctl'tti,U the .iuri~dictioll of the Ciyi" 

, 10 W. R., ~09; 2 B. L. n., s. n., 
U. 

, S. D. A. (J S:;;)), ~2P. 

• ~larsh., 214. 
42 W. R, ~tli. 

• S. D. A., lS;iS, 9~S. 
• 1 W. H., 32·1. 

• 12W. R., 160; :3 n. L. n., A.C., 
%. 

• 3 B. L. n., 351: 12 W. n., 275. 
• 11 B. L. H., 9 ; 19 \\". n., ;).\5. 
'07 W. H., 11. 
II 1 W. R., '27/. 

lS i '''. It., 48. 
:18 7 \Y. H. , 9f). 

14 G B. L. n., A. C., 643: 1 
\Y. ]~'t ~~l;J . 
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Oourt was expressly upheld. Under the present Oriminal 
Procedure Oode in Xlwda Baksh Alandal v. l1Ianglai 

},landal,l Primep and Beverley, JJ., decided that a 
ci viI suit is barred by the Magistrate's order. On the 
other hand, in A£oti Ram Sahu v. Mold Lal R::d, 2 

White and Field, JJ., held that the Magistrate's deci­
sion did not preclude a (Jivil Oourt from enquiring into 
the question of title. This view was also taken by the 
Bombay High Oourt in Lalji Ukheda v. Jowba Dowba,3 
lYillcanthapa Malkapa v. 11Iagistmte of SllOlapul',~ and 
SeC?'eta1'Y of State for India v. Jethabhai ](aliclas,5 Bala­
mm Chal1'ukalal v. Magistmte of Taluka Igatpll1'I.6 The 
opinion of the Full Bench of the Calcutta High Oourt 
in Clwni Lal v. Ram K1'ishna SaInt was that the decision 
of a Magistrate in a summary proceeding is not ordi­

narily final and conclusive on a question of title, and 
does not exclude the jurisdiction of the Oivil Oourts 
to enquire into the matter, unless the intention of the 
Legisbture that it shall have effect is shown. But no 
intention to make a conditiunal order for the removal of 
a nnisance fin:11 and cOllclu"ive is expressly declared, and 
such indications of intention as are tv be found point in 
the other direction. It is expressly said that a preli­
minary order under sec. 133 i" not to be caJled in 
question by a Civil Oourt, and that no suit shall lie (which 
means 110 suit for damage.s) for anything done iu good 
faith under sec. 140 or sec. 142. But nothing is said 
as to the order absolute which effects the title. It was 
therefore held that a suit would lie in the Civil Oourt 

to set aside an order absolute of a :lVIagistrate, directing 
the removal of an obstruction, aUlI thus finding a place 

to be a public high-way. It was further held that the 

I I. L. n., 1-1 C"lc., 60. 
!i 1. L. H. , 6 Calc., ~91. 

• 8 Born .• A. C. , 9J . 

• 1. L. [{., 6 Bum., 670. 
~ I. L. H .. , 17 Bom" 29:3 . 

• I. L. P.., 6 Bum., 672. 
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Secretary of State could not properly be made a party 
to such a suit. But in Bombay, it would appear to be 
necessary to make him a party under sec. 37, Bombay 
Act V of 1879 : Nilkanthapa jJlalkapa v. The .Llfagist'rate 
of Slwlapu1' Taluka,I and Balaram Cltat1'llkalal v. Tlw 
.Ll.Iagistrate of Talllka Igatpuri. 2 

It iii to be noted that under sec. 133, Criminal Pro- Orders of 
• . lIIagistrate 

cedure Code, It IS only an order duly made under the for removal of 
. . f b . h b II d . nuisances not prOVISIOnS 0 t e sectIon t at cannot e ca e III ques- duly made or 

t · . C"'l C t S . A 7 b • r' ,I made without 'IOn In a IYl our. 0 In Sfl llTner, 11.l.aglstl'ate oJ jurisdiction 

Khandesh v. Kes7ICw Valad Tllku Patil and others,3 ~:W~~;e6ivil 
it was held, that a Magistrate, who made an illegal order Court. 

purporting to be made under sec. 308 (Chap. XX), 
Act XXV of 1861, but not made in accordance with 
the provisions of that section, was liable to be sued in 
the Civil Court in respect of such order, and to be 
restrained by injunction from carrying it out. Similar-
ly, the Calcutta High Court has in several cases held 
that the Civil Court has a right to set aside the orders of 
a Magistrate for the removal of nuisances, not duly made 
under tbe provisions of the Criminal Procedure Code, as 
well as orders not strictly within the powers of a ::\Iagis-
trate uuder that Code. Thus, it has been held that a 
regular suit lies to the Oiyil Oourt to set aside an order 
of a Magistrate, ordering the removal of an encroach-
ment, which he bas not treated as a local nuisance: 
Anand C/, (,nd I'(t C/tatalji v. Rakho Taran r;lHltaTji.~ In 
another case, lsltan Chandra Banalji v . ..:..Yando 1(llmar 

Bana1:ji,5 in which a Deputy :l\fagistrate had passed an 
order purporting to he under sec. 308 of AcL XXV 
of 1861, restricting the plaintiffs from the free use of 
their share of a joint family dwelling-house, the Civil 

I I. L. P B num., 6iO. 

• 1. L. R., 6 BOIll., Biz. 
8 -1 Born. H. C. Rep" A. C., 1.30. 
42 W. R, 287. 

58 W. R, 289. 
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Court was held to have power to set it aside, Then, 
where a Deputy Magistrate in a case of wrongful res­
traint made an order directing the accused to open a 
road three cubits wide, the Civil Court was held to have 
jurisdiction, as there was nothing to show that the road 
was a public thoroughfare, that the order had been passed 
under the provisions of sec. 308 of the then Oriminal 
Procedure Code: GW'1l P'l'asad Rai v. P?'abhu Ram 
Cltattopadk!Ja.1 A suit fo\' ejectment was also held to lie 
on the allegation that the defendants had dispossessed 
the plaintiff of private pl'operty under colour of an order 
of a Magistmte not properly passed undel' sec. 308, 
Criminal Procedure Code: Deb Chandm Das v. Jai 
Cltanclm Pal.2 

Orders of Under the provisions of sec 145 of the Criminal Pro­
~j;fti~:~s cedure Code, when a dispute likely to cause a breach 
~~;!~hi:~;,o. of the peace exists about any tangible immoveable pro­
I::r;!t ~!id:ty perty or its boundaries, a Magistrate can decide which 
Civil Court. of the parties is in possession, and issue a declaratory 

ol'der as to the possession of the parties, and forbidding 
all disturbance of possession until the question of the 
rights of the parties has been settled by the Civil Oourt. 
Under sec. 146, he can attach the subject of dispute, 
if he cannot determine which of the parties is in pos­
session. It has been held that an order of a Magis­
trate undel' the former section cannot be set aside by a 
decree of the Civil Court, but is by terms good to retain 
the p:1.l'ty in whose favor it is passed in possession of the 
land until the opposite party has established his right 
thereto by civil suit: Kali }Yamin BaSil Y. Anand 
Jla; Gupta.s Moreover, the party against whom such · 
an order has been passed cannot sue for restoration of 
posses:,:ion on the sole ground of previous possession with-

• 19 W. R., 426. , 22 W. R., 461 
I 21 \Y. R., 79. 
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ont r eference to title: R Ulli Rattail Rai Y. Fa1'1'akullllissa 

B egam, I R(~jeslt(() ' i Del,i Y. B)'ind,dwlti D elli,2 aIlll Larlunan 

Prasad v. Mult{(")'(wi (!t' Burdlcall. s 

,rbere a decree has becn obtaineLl fraudulently, it would 

appear that no suit ,yill li e for a declaratory decree to 

that effect. In ]CII1I1"WIeiI Y. ]{IIII;,~ where the plaintiff 

alleged that the defendant lW11 bribed the Judge, the aboye 

,,,as helLl to be the (,:1~e . The re llll'dy \yoldd appear to ue 

by wa)' of injunct ion re:,training tbe decree-bolder froIll 

executing the decree. 

,rith regard to markets ill i ll 1'1' till' pelition 4 Bylc'lllil- ;'brkch. 

1'WIl S haha Rai alld ollias,o i t ,ya;; held , that a Magis-

b'ate ha" po\\'('r under ;;cc . G2, Act XXV of 18G l 

("ec. 518, Act X of' lSi:!; sec. IH, Act .x. of 11;82), 
to prohibit a particuhr lallllbold er from holding a /alt 

(market) 011 a particular :,pot on a particular d:,,\-, at 

least for a temporary period, if he i:, ~ati .. ;/lecl upon rea:,oll-

able grounds that tIll' order is like ly to pre\'cnt, or temj,; 

to preycnt. a rio t or all :tA'rn.". 111 A'I'tiu),lIat/I, Y. RII,"'/w-

netth," it was h r l.], th:l t :111:- 1'1' 1'.':011 \\';(5 entit lr ,] to 

establi~h a Illal'kr t Oll hi~ o\\'n land. :Inc! tL:lt the O\\'11CI' 

of a lJeigbLolll'ing llIarket had no right of snit for th r 

lo~s which might ell;:ne frolll the e~tabli~h lll ent of tl,,' 

new market. AI:3O tha t the ( 'i\-il . i 'ourt~ conIc! {lue~tiol1 

the lrgalit,\' of' an o rder Illade under ;.:ec. ::'10, Ad 

X of 1872, but were bound to rl'~l1E'ct till' ord er of 

a 1\'1agi~trate pa"sed \\' hil e h I' \\'as ;ll:lin~ \\'ithin hi, 

jnrisdiction, i.p., within the po\y er;: conferred on him h,\-

law; and if hi s procrrclings obo\\-ed dil l' dili.!.;rlll'e in 

sat isfying himself of the neC'('s-:it:- of till' ortirr, they 

could 110t qllP ,< tion hi..: (li ,..:crptiol1. In a :'lIit, 10('1'1'['01'(', 

I .j ~roo. T. A., :!~~:1 . 

, 7 \V. H., :21~. 

8l i \\". I{., 181. 

4 I. L, R .. 1-1 \I ad .. 1o" 
• 10 B , 1'.. R, F. 13 .. ,1:~ ,!. 

• All. Fl. C. Rep" 1874, 10,1. 
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brought to establish a right to continue a market allll to 
hold it on certain fixed days by cancelment of the oruer 
of the j\1agistrate, directing that it should not be held on 
those days for fear of riot and of loss to the owner of 
another market, the plaintiff's right to hold the market 
on the uays named in the plaint was decreed, subject to 
the prohibition created by the order of the Magistrate. 
As to the order of the Magistrate being capable of being 

reversed by the Civil Court, the decision follo"ed a pre­
VIOUS one: Thalwl' Singh and others v. Sheopmsad 

Ojha and others.! In 1'e the petition of Bykantm1n alul 

othe1's2 was referred to in this case; and Spank ie, J., 
said :-" The Magistrate is responsible for the peace of 
his district, and where, for the purpose of securing it" 
he makes an oruer under a particular section of an Act 
giving him large discretionary powers, and his proceeuings 
show due diligence in satisfying himself of the necessity 
of his oruer, it appears to me that it is not for the Courts 

to question his discretion, but they should assume that the 
danger, which the Magistrate states did exist, existed. 
Snch an oruer, if within the terms of the section, would 
be unassailable ;" anu he went on to say, that he did not 
think a ~lagistrate's order should amount to a perpetual pro­
hibition, as the circumstances which led to its being made 
might cease to exist, when the prohibition woulll be no 
longer necessary. And Turner, J., said :-" The Civil 
Courts are bound to respect a Magistrate's order passed by 
him when he is acting within his jurisdiction, by which I 
mean within the powers conferred on him by law." 

In Gopi ,'Jolwn Jfallil" v. Ta1'amani Cha1lll/wrani,s 

it was held, that a Magi,;trate bad no power under sec. 518, 
Aet X of 1872 (sec. 62, Act XXV of 1861), to pass an 
order which was more than a tempomry injunction, and 

I All . H. C. Hep., 1873, 8. 
o 10 B. L. H. , F. D. , -134. 

• 1. L. n., ii Cnlc., 7 : 4 C. L. R., 
309. 
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tbat \V bere the plaintiff alleged that he had held a market 
on his own lands for many years on Tuesdays and Fridays, 
and that the defendant had set up a rival market on his own 
lands on these days preventing people attending the 
plaintiff's market, whereon disturbances arose which ended 
in the Magistrate's prohibiting the plaintiff's holding his 
market on those days, whereby he suffet'ed cl"m'''l'A if 

the5e facts were true, the plaintiff was entitlec 
against the defendant, declaring his right 
market on Tuesdays and Fridays. 

One of the questions submitted to the Full Bencb was, 
wbether the Civil Courts could ~et nside the order of a 

Magistrate passed with jurisdiction under sec. 518, Act 
X of 1872? This the (iourt considered unnecessary to 
answer. They stated that the fifth question was the im­
portant one, t·iz., whether the Magistrate was competent 
to pass the ordet' complained of in tbis case under the 
proyisions of sec. 518, Act X of 1872? The Court con­
sidet'ed he had no jurisdiction to pass so wide an order 
as he had done, ri::., that the plaintiff should not in 
future eyer hold his market on Tuesdays and Fridays 
as the grant of what was in effect a perpetual injunction 
was beyond his powers. He might haye prohibited the 
holding of the market on auy particular occasion or 
occasions, but he had no right to deprive the plaintiff 
for evel' of a right to which he was by law entitled. 

This too is the keynote of the judgment in Kedarnath High Court 

v. RU.fJhunatlz/ but the Allahabad Court has gone further fl~Zg:~to:~: 
than the Calcutta Court, both in this caso and in Tllalwl' °llfnd)Jagistrnte or sec. 

SinHh v. Sheopmsail Ojha,1 in ruling that under certain I1 t4S:) A1ct ~ of 
o .... , )y Vlr~ 

circum"tances the Uivil COUI·ts can cancel an ordor made tllO of powers 
• _ r _ conferred by 

by a 2.\Iaglstrate unuer sec. ;)18, Act X of 1812 (sec. 62, S?c. 15 of 

A t XXV f 1 "1) l'h 1 l'd' Chartor. 
C ~ ~ 0 tili. e ru e al down III the case of 

I All. H. C. Rep., 1814, 101. • All. H. C. flcp. , lSi3, 8. 
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Gopi Mohan Mallile v. Tammani Cltaudhrani was followed 
by the Calcutta High Court in Sarat Chandra Bana1:ji v. 
Bama Charan Muklta1:ji l and Bradley v. Jameson,2 in both 
of which cases the order of the Magistrate was set aside on 
the ground that he had no powel' to pass a perpetual injunc­
tion. These rulings are not of so much practical import­
ance now, as under the present law (sec. 144, Act X of 
1882) the order of a Magistrate directing a person to ab­
stain from a certain act or to take certain order with cer­
tain property in his possession or under his management 
shall not remain in force for more than two months from 
the making thereof, but they establish the principle that 
such an order, though not a judicial proceeding (sec. 
520, Act X of 1872, sec. 435, Act X of 1882) yet when 
illegal and made without jurisdiction can be set aside 
by the High Court under the powers conferred on it by 
its Charter (sec. 15, 24 and 25 Vict., c. 104). The High 
Court in two other cases, Empress v. Pm:'}ag Singh,3 
and AMwiyesltari Delli v. Sidheshal'i Debi,4 has set 
aside similar orders passed by Magistrates; so that now 
the question of the High Court's jurisdiction in such 
cases must be regarded as settled. 

Suits as to 
ferries against 
Government. 

With regard to ferries, in The ColleclO1' of Patna v. 
Ramanath Tagol'e and othel's,S it was held, that where 
a ferry having previously been helll under private manage­
ment had been declared to be a public ferry by the 
Government under sec. 3, Reg. VI of 1819, an individual 
claiming compensation for the loss alleged to have been 
sustained by him in consequence of the extension of the 
authority of the Government coulll not maintain an actioll 
in the Civil Courts to enforce his claim. This was 

1 4 C. L. R., 410. 4 I. L. R., 16 Calc. , 80. 

, I. L. R., 8 Calc., 580; 11 C. L. • 7 W. R., 191; B . • L. R. :'iup. 

• ,414. Vol. , 630 • 
8 1. L. R. 9 Calc., 10~. 



ilIis cella neOliS. 287 

because compensation could be claimed specially under 
the Regulation, and Stevens v. Jeacocke 1 and D06 dem 
The Bishop of Rochester v. Bridges 2 were quoted as 
authorities, the Oourt of Queen's Bench having ruled that 
if the Legislature creates an obligation to be enforced as 
a general rule, in a special manner, performance cannot 
be enforced in any other way. In Ram Jewan Singh 
and othe1's v. The AIagistmte of Shahabad,3 it was held, 
that a suit to re-opell a ferry which had been included in 
the settlement of an estate obtained by the plaintiff from 
Government, but which had been closed by the orders of 
the Magistrate nnder sec. 2, Act I eB. C.) of 1866 and 
Reg. VI of 1819, the ghat where plaintiff wished to 
re-open it being within two miles of the place at which 
a public ferry was established, was not maintainable. 
In Ram Gorilld Singh y. Tlw Magistrate of Ghazip01'e,~ 
it was held, that while the section (3) of Reg. VI of 
1819 empowered the Government to invade rights of 
private ferry by establishing a public ferry, it did not 
debar the Oivil Courts in giving relief in cases where a 
Magistrate might, without the sanctiou of Government, 
have invaded a pl'iYate right of ferry, nor did the Regula­
tioll prohibit Oivil Courts from taking cognizance of 
matters cOllnected with public ferrie8. In this suit, 
which was one to maintain the old boundaries of a 
ferry, the plaintiffs did not assert that they enjoyed a 
right of private ferry which had been invaded by un order 
Qf the Magistrate extending the boundaries of a public 
ferry, but only that they had heretofore, without charging 
toll, trausported in their own boat;;, or in boats hired 
by them, their labourers and cultivators, and that in the 
·exercise of that right au order of the Magistrate was 
injurious to them. It was held that such damage was 

• 11 Q. B. R. , 731. • 15 W. R" 132. 
• 1 Barn. and Ado., 847. 4 All, H. C. Rep., 1872, 146. 
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much too remote to entitle them to relief, and that the 
order of the Magistrate extending the boundaries of the 
public ferry was an invasion of their ancient right, in­

asmuch as by sec. 6, Reg. VI of 1819, persons are 
prohibited from employing ferry boats plying for hire at 
or in the vicinity of a public ferry without the sanction 
of the Magistrate. 

There are a few cases relating to disputes between rival 
owners of ferries and landholders owning the lands on 
which people embark and disembark, which will be in 
place here. In Kishol'i Lal Rai v. Gokulmani Chaud­
IlHralli1 it was held, that there were proprietary rights 
in a private ferry of such a nature that another party 
might not interfere with the profits arising therefrom by 
runlllllg a boat almost in the same line. Preventing 
parties from cros~ing at a person's ferry and driying 
his men away, amounted to dispossession. But to justify 
the prohibition of the setting up of a rival ferry, it must 
have been set up under circumstances involving direct 
competition with an existing ferry: Narain 8i.'1.gh Rai v. 

l'varendl'o ~Yamin Rai.2 In Gopi Thakul'ani and othel's v. 
Sheo Sevalc JIisra,3 it was held, that the right to the 
jalkal·,-that is to say, the produce of the water in a 
river, did not nece3sarily include a right of private ferry. 
Nor does the mere fact of being owner of both banks 
of a river give a, right of ferry: Sofia' Jfi,'dha v. ~Nabo 
](ishol,.4 The right to ply a ferry may include also a, 

right at certain seasons of the yea,r to land upon or start 
from the side of the river belonging to another: Bl'ajo 
]{ishol'i Chawllwl'ani v. Rilaslunaai Chaudltllmni. 6 But 

this is not nece~sarily the ca~e, and where the starting 
point of a ferry is changed o\\"ing to a change in the course 

, 16 W. H., 281. 

9 2~ W. Ro, :<0G. 
B .~ 11. n. c. Rep., 18i :3, 9;'. 

• 2 W. ll., :<86. 
• 5 W. R., 195. 
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of a river, there is no right to follow the starting point, 
unless the new position is within the possessor's own 
land: GOI'clon v. Gopl Sundal·i Dasi. l In Lnchmessa/' 
Singl, v. LiZalland Sillgl/, a the plaintiff, who was the 
owner of a feny, gmnteu llim under a Government 
settlement, and on which he levied tolls, sued to re­
strain the defendant fl'OI11 running a ferry over exactly 
the same spot. The defendant levied DO tolls on his 
fen'y, but it was DOt shown that it was solely for thl" 
conveyance of his own servants and cultivators. So, the 
suit was held to be maintainable, because gratuitous 
ferrying over would cause damage to the plaintiff. In 

Pm'IIles/tart Pmsad lY£l1'lt!Jan Sill!7" Y. JIa/wIIled S,lJed 
and otltel's,s it was held, that the right of establish­
ing a private ferry and levying tolls wa.s recognized 
in British India; and jle7' Garth, C. J., and White, 
J., that twent:r years was the shortest period within 
which such a. right of ferry could be established by user. 
l\fitter, J., held, tlmt whel'e the existence of a private 
right of feny plying between tho landil of A and B was 
admitted by E, no question of user aro~e, as the i;:sue 
raised between the parties was not whether a private felTY 
existed, but whether the rflcogniiled private ferry which 
existed wa" the pl'opert)' of A or B; but, s{'mbl{', suppo,;­
ing such qlJ('~tioll of user to ari:;(', a right of privatE' fl'rr,r 
cannot be est.abli,;hl'll as an indefeasible right by long user. 
In .J.Yit.lJ,t/lUl'i ROIl Y. nltllll(',~ which wa;; a suit to estab­
lish the right to a ferry franchi';;(' anI I to re:"train the 
working of a riml ferry, it was held that a monopoly of a 
right or ferry can be only by grant from the Crown amI 
that the grant of sueh right would not he Ile:<tl'Oyell hy 
mere non-u~(,I' without wai,"er. The franchi,;e would 

1 25 W. R, 53. • r. I,. n., 6 ('nl~., 60S; 7 ('. J,. Ro, 
~ T. L. n., ·1 ('ale., :'!In ::1 ('. r.. n., 504. 

427. 4 r. L. R., .IS ('"lc., Gr.:!. 
T, )0 19 
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continue as long as the grant continued, and until the 
person who set up an opposition ferry could show a Orown 
grant or give evidence from which a Crown grant could be 
presumed, the cause of action would remain. 

I will now give a few rulings relating to suits against 
Municipal Committees. 

Firstly, as to taxes, in Bhimavamptt Balaml11aya v. 
I-Iodson,l it was held, that a suit could not be maintained 
to recover an assessment wrongfully levied by Municipal 
Commissioners under Madras Act X of 1865, as the plain­
tiff was bound to appeal 'Cnder section G9 to a Board of 
the Commissioners; and in J.llanessa"I' Das and anothel' Y. 

The Collector and J.lJullicipal Commissioners of Cltapra,2 
it was held, that a suit to set aside an order made on 
appeal under sec. 33 of the Bengal Act III of 1864 
to the l\Iunicipal Commissioners to reduce the tax, on 
the ground that they had tried the appeal improperly 
and had exceeded their powers and had acted contrary 
to the Act, could not be maintained in a Civil Oonrt, 
there being a special provision in sec. 33, that no person 
could contest an assessment in any other way than by 
the appeal provided in the section. But in a Madras 
case, Leman v. Danwdal'u!Ja,a which was a suit by a 
IJlcader to recover a sum with interest collected fl'om 
him as professional tax, it was held that the tax had no 
legal existence at the time when the amount was collected 
from the plaintiff, and that therefore the plaintiff was 
entitled to recover. In another ca~e uuder the same Act, 
Kama.'lya v. Leman,' the result was different, as it was 
held the procedure for the imposition of the tax had been 
conformed to by the Commissioner, and that consequently 
the tax had a legal existence, and no !'uit would lie to 
contest it::; incidence. The Bombay High Court has also 

• 3 ::'!nd. H. C. Rep., 370. • I. L. R.. 1 )!nd., 158. 
• I. L. R., 1 Calc., 409. • I. L. R., 2 ?If:lI1., 87. 
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held that when a tax has not been legally imposed, a suit 
will lie to recover an amount wrongfully collected: Joslti 
I(ali Dits Sevaham v. The Dalw)' Town Municipality.l 

In this case it was said that the jurisdiction of the Oivil 
Oourt to decide as to the validity of any fresh tax or 
impost is well esbblished, and that there is nothing in Act 
VI of 1873, the Bombay District Municipal Act, which 
afford sufficient ground for supposing that the intention of 
the Legislature was to take away that jurisdiction. The 
case of The Municipality of Poona v. JIohanlal Lilacltand,2 

illustrates the same principle. 
As to acts done by .Municipal Commissioners under the Acts.d.one by 

i!' d h b 1 . l\1f " MUnICIpal powers COlllene upon t em y t 1e varIOus l.uOlClpal Commi,sion· 

A t 't '111' . h I h ers under C s, no sm WI Ie agalllst t em as ong as t ese powers p"wcrs 

t d 1 '1'h . ' 11 l' t . t f' conferred .are no excee ec . us, a smt WI not Ie 0 III er ere upon them 

with the bona fide exerci~e by a Municipality of its dis~ ~~id~ol;'~'C~:i~ 
cretion to refuse permission for the excavation of a tank: Cnurt, "if the; e 

powe l'~ il rc not 
Bltairab rhandm Banar)i v. 1l1akgill ; 5 and when l\1Ul~i- exceeded. 

-cipal Oommissioners are invested with a discretion as to the 
necessity of cleaning and filling up tanks and wells, and 
are empowered on neglect of the owner to comply with a 
requisition to uo the necessary work, to get the work done 
and to recover the co:" ts, it is not open to the O\YD(;'r to 
prove in :t suit brought by the l\Iunicipal Commis~ioner:; to 
recover the cost of uraining and cleansing a tank, that the 
tank was not likely to prove injurious to the healtl! of the 
neighbourhood: The Municipal Commissioners of Madras 
v. Pal"t7tasal'adi.~ So in Moti Lal Bam v. The }[olOl'alt 

Municip::tlity, b when the Howrah lHunicipa.Iity hud 
pt'osecuted the plaintiff for allowing a piece of land 
of his to be covered with jungle and night-soil, a.ntl 
had procured the iufiietion on him of a fine, which 

i I. L. R. 7 Born" 399. 
, T. T, R. , 9 Born., 51. 
8 17 W. R., 215. 

4 I. L. R., 11 Mad., 34.1. 

• 23 W. R., 22~. 
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had been realized by the attachment and sale of his. 
moveable property, and the plaintiff thereupon sued 
the Corporation for the value of the goods sold and for' 
damages, it was held that the suit could not be main­
tained. In a Bombay case, Ollivllnt v. Rahimtnlla lYw' 
Jlfalwillecl, l the plairitiff had, nnder Act HI of 187?-, been 
oro.ered to remove the eaves of certain buildings belonging 
to him, which projected over the public roao., as being" a 
projection, encroachment or obstruction" within the mean­
ing of the Act. It was held that these eaves \\~ere an 
obstruction, and that the Municipal COll1mis~io'1er was 
entitlell to remove them. In another case, ~Y/lgal' 

ralah Nal'si v. The 111llnicipalit!) of Dll(lndl{ka,2 under 
Act VI of 1873, the pLtintiff wished to make a bal­
cony projecting over the public road, but the :Jluui­
cipality objected to the work as an encroac;hment on a 
public street. The plaintiff, accordingly, sued the l\Iulli­
cipnlity to establish his right to build the proposed bal­
cony. It was held in this case that the ,yord " strcct ,. 

in the Act mean:; and includes, not merely the surface of 
the ground, but so much above it and bclow it as is re­

qui~ite and appropriate for the prescrvation of the street 
for the usual ,mel intended purposes, and that ";0 far as 
the column of ~[l:tce standing over the sit'cet was vestcd 
in the :i\Iunicipality, the plaintiff had no right to occupy 
it with a balcony which by intcrcepting air ano. light 
would greatly impair the usc of the arc a as a street; 
abo, that the Bombay District Municipal Act gives 
the i\Iunicipality a discretion to issuc such order as it 
thinks proper with reference to a building, and Civil 

Courts cannot interfere with such discretion unless it is 
exercised in a capricious, wanton, and oppres;;iye man­
ner; and that the authority of the Municipality was 

1 r. L, n., 12 Bom., ·174. 2 1. L. n., 12 Bom., ·100. 
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not in any way affected by the circumstance that the 
proposed erection might be an encroachment on private 

rights, subjecting the plaintiff to an action by the per­
son injured. There was :t recent case in the Calcutta 
High Court, JIoran v. Tlte Chai1'man of the lI:foliltari 
lIfunicipality,1 under the Bengal Municipal Act III of 
1884, B. C., which is to the same effect. In this case the 
Municipal Commissioners of l\lotihari had refused to 
grant to the plailltiff a license for an ancient market 
situated within the town of l\Iotihari, anll had com­
pelled him to close it. He thereupon sued them to 

compel them to grant him a license and fOI' compensation, 

but it wa~ held that the l\Iunicipality had acted within 
their powers, and that the action could not be maintained. 

On the other hand, when Municipal Commissioners Civil C01J~ts 
i th I! d h (" '1 C" can set asIde exceec . e powers con,erre upon them, t e ,-,,1 VI ourt~ the orders of 

h . t . t ~ d . h' t' Municipal ave powel 0 In el',ere an to restraIn t elf ac .lons. Commissioners 

Thus, in Bl'indallan C!wndl'(t Rai v. Tlte CltatJ'man of whendthtehy · 
. excee . ell" 

tlte lIfunicipal CommissioneJ's of Serampore,2 it was powers. 

pointed out that the Bengal Municipal Act does not 
aut.horize Municipal Commissioners to close a burning 
gronnd which has been used for very many yearil, merely 
because they think that the burmng of dead bodies is 
offensive. It allows them to interfere only when it 
shall appear to them upon the evidence of competent 
persons that any burning ground is in sl1ch a state as to 
be dangerons to the health of persons living in the neigh­
bourhoo<l therpof. In this case it wa" further said that 
the restraining and regulating juri~diction of the Civil 
Courts of the countl'y f'xtends to municipal as well as to 
other public boal'ds. It wonld be dangerous to leave the 
power conferred on Municipal Commissioners free of' all 
control, and it is for the ()ivil Court to determine whether 

• I. L. It., 17 Calc., 3:l9. • 19 W. It., 309. 
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the Commissioners have acted in excess of the statutory 
powers entrusted to t.hem. 

Again, in S1Inde)' Lttl v. Baillie,l in which the 

plaintiff had obtained a license from the Secretary to the 
Municipality to burn a certain quantity of bricks, and 
the defendant, the Vice-Chairman of the Municipality, 
being of opinion that the liceme was granted without 
authority, had caused the plaintiff's bricks to be removed 
and many of them had been destroyed in the removal, it 
was said that, as there was nothing in Act III of 1861, 
B. C., which authorised the Vice-Chairman to remove the 
brick~, both he and the overseer who had acted under him 
were personally respomible for what they hall done, as· 
their acts were in no seme authorizeLI by law or within 
the scope of their duty. 

The :Haclras High Court has also held that a suit ,yilt 
lie against Municipal Commissioner>', who, professing to· 

act under the Town Improvements Act, 1871, had remov­
ed a projection which pro.iected beyond the main \Yalls of 
a honse alllI abutted on a lane whieh was usc{l by the pub­
lic, but which was proved not to have been erected on the 
street but on private property, IJamwi<l!J!Ja Y. ROl!pell,2 

The case of Kalidas Y. The Jluilicipalit!! of Dhalldlwka3 

is to the same effect. In another case under the Bombay 
Municipal Act, VI of 187;3, J,yil' Sahil, Y. EadiJ' 
R'lltiman,4 in which the plaintiff prayeu for an injunction 
restraining the defendant from erecting a privy so close 
to his honse as to be a nni~ance, and the defendant plead-· 
ed that he had acteu UlH]er the orelers of the l\f.unicipality, 
it was held that the clcfendant \yas not C'ntitlt'd to raise this 

plea, as the ::\Innicipalit.v hac! on a prOlWl' construct.ion of 
the law no authority to order the defendant to erect a 

privy ilTespectiYe of' the plaintiff'~ rights. The in.innction, 

I ~! '''. It., ~S7 . 
• I. L. n., S .'lnd. , G.\. 

8 r. L. R., 6 Bom., ti8G. 

• 1. L. R., 12 Bom., 634. 
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prayed for was therefore granted: cf. !(l'islilw,1I.'la v. 
BellaJ:1J Municipal Couneil,1 Sl'I'nimsa v. Rlltltnasaz,apatlu',2 
!(1·islul1tji J.Yal'ayan Pokslw v. jlfllilidpality of Tasgaon g. 

Municipal Commissioners are also liable to be sued for Munic~p,,-l 
Comm 1~51Oncr:-, 

damages for any breach of their statutory duty which re- call be sued for 
. . . ,. h' b' . h a breach of 

suIts 111 111Jury. 1he leadll1g case on t IS su .led IS t e their sta~utorr 

C . t' 1 l' f C l A I ~ . h' h duty whICh ,01'lJVlYttlOn ~ tile Olen l? it cnUa v. nt ,el'son, In ". IC restilts in all 

the plaintiff Anderson when driving along a street in Cal- injury, 

cutta by night had fallen into a hole opened in the road, 

which was left unfenced and insufficiently lighted, and had 

been badly injUl'cd. The road had been opened by an 

Engineer in the employment of the GOH'rnment of Ben-

gal, who had applied to and obtained permission from the 

Corporation to open thc road, subject to the condition that 

he employed onc of the contractors licensed by the Muni-

cipality to dosnch works-and snch a contractor had ac-

cordingly been employed. The plaintiff sued for daJl1age~. 
making the Secretary of State, the Corporation and the 
contractor parties defendant. It was held t.hat the Recre-
tary of Stat.e was not liable, for he came within the estab-

lished rule that one who employs another to do "'hat is 
perfectly JE·gal must be presumed to employ that other to 
do this in a perfectly legal way; but the Corporation were 
held liable, as they had a statutory duty imposed upon them 
to repair amI maintain the roads and were consC'quC'ntly 

liable to the plaintiff for a bn'ach of their f'tatutory dut.'-. 

Moreon~r, wlwre there was a dangerous ob"tl'uction, anel 

(/ /c)?'tio"i wherc such dangC'rou;; obstruct.ion l'e;mltC'cl 

from a pC'l'l11i;.:sion granted hy the r01l1I1li;;"ioner;:, the:-

\\'f'rc liable fur damages cam;eel by it. The ('ontradol' 

al;:o was lwId li:l ble: ct'. .1.Ya l' a:/(UL .letha v. JlJ II 11 icipal 
C01lllllissiollel'S of Bomha.tl" (1I1)i 'lIlp1'rt). 

J 1. L. R., };j Mad., 20~. 
• 1. L. Ro, III ;\Tnd., ·174. 
a I. L. H., lB Bum., [)-17. 

• T. L. n., 10 ('alc., ~·lii • 
51. L. n., 16 Bom., ~;I·1. 
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Li!'litati~n in As to what rt:Jle of limitation applies to suits brou<rht 
SUIts agmnst . 0 

)[unicil'alities. against ]U unici pal Commbsioners for tortious acts, there 

are a few cases which put the law very cleat·ly. 

In Abltai JYath Basu v. The Chairman of tile Muni­

cipal Committee of Kl'ishnagha1', t it was held that a 
month's notice was necessary where the plaintiff sued to 
restrain the Commissioners from interfering with a road 
which he claimed as his private road. But in Gopi 
K1'islmlt Gosain v. Rylands anll others,2 it was held that 
l\:lunicipal Commissioners were entitled to one month's 
notice of action under sec. 87, Bengal Act III of 1864' 
only when they had been acting vona fide in the belief 
that they were exercising powers given to them by 
the Act, but not if their proceedings were not justi­
fied by the Act and were only colourably done under 
cover thereof. And in PIIl'nO Chandra Rai v. Ba{foll1',s 
it was said by PheaI', ,T., that sec. 87 would only 
protect :Municipal Commis;-;ioners if they were sued for 
damages consequent on a wrong done by them in the 
reasonable beli~f that they were exel'cising their lawful 
powers, and not if they were supd by parties kept out. 
of pos~ession by their eontinuf'll wrong-doing. Tilis was 
followed in The Cllltil'man (?t' the JJowmh JJulli('ipality 
v. Khelat Cl/(l!ub,lt Ghosh} in which it was held, that 
in a suit to recover posses~ion of a pol'tion of hmd of 
which the Municipal Commi~siont'l',; lm!l upprived the 
plaintiff by heaping stones thi'l'(>on and evicting his 
raiyat, the provi~ion;; of s('c. 87, Act III (B. C.) of 
18G!, requiring suit~ under the Act to be brought within 
three months, applied to actions brought against acts of 

1\J llnieipal Commissioners done under that Ad and for 
111f' JlUl'po~(,:4 thf'l'(>of, and that it was nen'l' intended to 
takp. away from illllivi(lllals the right which thf'y lu\(l 

'7 W. R., !l~. 

• 9 W . R., :279. 

8 9 'Y. R., !i~5. 
413 W.lt., 461; :; B.L.n., Apr.,W. 
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"Under the general law of the land of bringing suits to 
recover possession of immoveable property on proof of' 
their title within twelve years. 

The Allahabad High Court also adopted the same 
view :-TI,e .lwmicipal Co III mittee of MOl'adabad v. 
Cltat1'i Singlt,l JIanlli KasaulldllCtn v. C,'ool~e.2 The 
question was subsequently referred by a Division Bench 
of the Calcutta High Court to a Full Bench, which in 
Cltandl'a Sikllar BalldopacllLya and othel's v. Abltai 
Clw,,'an Bagcld,8 decided that sec. 87, Act~III (B, C.) 
of 1864, was applicable only in those cases where 
the plaintiff claimed compensation or damages for some 
wrongful act committed by the lIIunicipal Commis­
sioners or their officers in the exercise, 01' honestly 
supposed exercise, of their statutory powers, The notice 
in the early part of the section was meant to give the 
defendants an opportunity of' making some pecuniary 
amend~ for the wrong without incurring the oost of 
litigation. "'Ve think," it was said in thiscasc, "it could 
hardly have been the intention of the Legislatl1re to 
allow the Commissioners (even by mist.ake) to appro­
priate the land of private persons withol1t paying for 
them, and to hold those lands for eyer as against the 
true owners, unless the latter should nappen to be suffi­
oiently watchful to diseover the aggn'si'ion in time to 
take steps to protect their property within 80 short a 
period as two montlHl." 

In a later case decided by the Allahabad High Court­
BrU J/ollan Sillg" and otll(,1's v. 17,e Collector of Allalta­
bad as P,'esiclent of the M1/l/.i(·ipal COIHmittee'-Duthoit, 
.J., laid down the law as to this somewhat vexed question 
of limitation with great clearneHs. He rnled that the 
quest.ion whethel' the spf>cial limitation ]lJ"oyide(1 hy 

J T. L. R, 1 All., 269. 
• I. L. R, 2 All., 296. 

• I. ] •. R •• 6 C,,)c., S. 
• I. L. R .. 4 All., 102. 
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sec. 43, Act XV of 1873 (the N.-W. P. and Oudh Muni­

cipalities Act), applied or not was to be determined by 
deciding whether the suit was brought in respect of any­
thing done under the aforesaid Act 01' not. If it was, then 
the limitation provided by sec. 4:~ prevailed; if it was 
not, the ordinary law of limitation was the one to be ap­
plieu. As in the suit before the Court the act complained 
of was done under the Act, the special limitation of sec. 43 
was to be applied, and the suit was held to be barred_ 
So, in Johal'lnal v. TIle lIIltIliripality of Ahmedllaga1·,1 

the Bombay High Comt said that sec. 86 of Bombay 
Act VI of 1873 was not applicable to suits in the nature­
of actions of ejectment, but only to suits for damages, amI 
in RanclzllOcl Val"aj"'wi y. The lI[ullicipalit,1J of Dako1',s 
they fnrther explained that this section was not confined 
to an action for damages, but was applicahle to every 
claim of a pecuniary nature arising out of the nets or 
Municipal bouie~ or officers, who in the bOlla ftde dis­
charge of their public duties may have committed ille­

galities not justified by their powers. Hence, they held 
that a person suing a Municipality for a refund of money 
illegally Icvio(1 from him as hou;:e tax was bound to serye­
n previous notice on the Municipality. 

A ~uit will not 
lie to 3~l-lert n. 
mere dignity 
llnconnccto!i 
with cnwlu­
lllcnt~. 

I now come to suits relating to the withholding or 
ceremonies 01' dignities, the usurpation of office, and 
tbe like. 

One of the earlie;;t cases on recor(1 is S/·i Sankar· 
B/w/'ti Swami y. Sidliit J~ill!fwllt" Clltl/·LUlti.~ In this case 
tbn chirf prirst (Swami) of thc Smartaya ~ect of Brahmins 
had brought a snit agaimt tur chip£, priest of the Lingayats, 
claiming lIy virtlle of a grant fl'Oll1 the :<npreme power or 
the state the exc:ln"iyc priyilege of 'adayi palki,' or being 
(':t\'l'i(',l on cpromonial occa~ion" in a palki horne cro~s\Yays, 

1 I. L. It.. (j Hom .• ;.~J. 

g T. L. It., 8 Buu •. , ·l1J. 
3 :] ~l()o. T. A .• JnS; 6 W. H., P. 

C., :30. 
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so that the poles traversed the line of march. Their Lordships 
doubted if such a suit could be maintained in the Oivil 
Court, and remanded the suit to Bombay fur this point 

to be ascertained with the following remarks :--" In Eng­

land an action could not be maintained by the grantee 

of a dignity from the Crown against a person who with­
out a grant should assume the like dignity, but it does 
not necessarily follow that this is the case in Bombay. 
The usurper of the dignity is guilty of a wrong which 
is to a certain extent prejutlicial to everyone who has a 
just title to tile dignity, and tile manner in 'which such 

a wrong is to be redressed must depend upon the Muni­

cipal law of each particular country." In '.LYambll1'i 

Setapati v. Kanlt Kolanu Pullia,l their Lordships ex­

pressed a similar doubt. After the remand in Sri Sankur 
Bha?,ti Swami y. Sidlut Linga!Jah Cha"l'ailti, the Suuder 

Court of Bombay held on the 6th February 1845 tbat, 
the suit would not lie. 

It is settled law now, therefore, that a suit to assert a 
mere dignity unconnected with emoluments, or to obtain 
certain ceremonies ullconnected with emoluments, wil 

not lie. 
Thus, in St1'lman Sadagopa y. [(?'I'stllet T,ttac/tari!la1' 

and anotlLe1'2 and in Gosain Dets GllOslt and others 

v. Glint DetS Chah'mbcwtti and ot/,eJ'S,S it was held 
that no suit would lie to enforce l"pligious ceremonies 
and cokens of respect which hacl been omitted to be paid 
to Hindu priests; in Sallgapa Y. Gall[lapa,~ that a suit 
to vindicate a mere dignity would not lie; ill Rama y, 

Shivmm6 that a snit <loes not lie for a declaration of 
the plaintiff's right to pamde a Lullock on the last day 
of Sraban of ol1e yeaI' aile.! of the cl!'frncl:tl1t's righi; t(} 

1 3 Moo. r. A., ;;59. 
• Mod. H. C, Rep., 301. 
• 16 W. R., 198. 

4 r. L. R., 2 Rom" 476. 
• I. L. R., 6 Bom., 116. 
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p[trade it on the corresponding day of the next, tor 
damages for the invasion of plaintiff's right in a given 
year, [tnd for an injunction restraining the defendants 

fWIn interfering with the said right; in KaI'lIppa Goun­

dan v, KvlantTw.7Jan,' that a suit would not lie for a 
de~laration of plaintiff's right to receive before others 
s[tcred ashes, s[tndal, betel and nut, flowers, &c., [tt 
cert[tin p[tgodas on festiv[tl and other days, and for an 
injunction perpetually restraining the defendants from 
receiving the same; [tnd in .Nal'a!Jan Vithe Pal'ab v. 
K?'ishnctji /~'arlashiv,2 th[tt no suit would lie to estab­
lish the plaintiff's right to certain mans consisting of 
the right to be the first to worship the deity on cer­
tain occ[tsions and to receive trifling gifts made by the 
priest of rice, a coco[tnut, [tnd betel-nut on the occasion 
of worshipping the deity, and of a piece of venison on 
other occasions, as the;;e mans were mere dignities to 
which no profits or emoluments were attached, being 
merely symbols of recognition [tnd marks of respect of 
and to the holders of the mans. But there is one c[tse, 
Vellganwtlw Y. Pandaeeswa1'a Glll'nkal,s in which a 
dancing girl';; offerings to an idol having hen rejected by 
the officiating priest on the ground th[tt she had been 
gnilty of miseonduct, she sued for dmnages for loss of 
honor, and for a perpetu[tl injunction against the defend­
ants, and it was held that a suit would lie, and th[tt if 
the plaintiff h[td heen \\Tongfully prevented from bking 
part in publie \\'ol"sl1ip, she would be entitle(l to relief. 

On the other haml, if there is a question of the right to 
receive emoluments or profits for religions services, a 
suit will lie: Khedl'U Ojha v. flea Rani KllInal';~ and 
if to determine the right thereto, it hecomes nece~sary 

to determine incidentally the right to perform certain 1'e-

1 1. 1,. R., 7 :'[ad., 91. 

~ 1. L. R., 10 Born., 2:3:3. 
• 1. L. R., 6 :lIad., 151. 
4 :i W, n., 222. 
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ligious serviceg, the Court has jurisdiction to do so: Tinl 
l(n'slmama Cltarial' v. l(n'slma Sami Tala Chariar. 1 

Again, in Xctli 11:a11((t Sarma v, Ga1l1'i Prasad &uma 

Ba1'deu1'i,2 it was said that a suit claiming a right to 
goats sacrifice on certain days which were not the volun­
tary offering of pilgrims, but regular offerings made out 
of the temple funds, was a civil suit "'ithin the meaning 
of the explanation to sec. 11 of the Code of Ciyil 
Procedure. 

With regard to offices, the same rule seems at first A ,uit wi1llifr 
•. . to conte;,t 

to have been held to prevaIl, Vl':., that no SUIt for right to an 

th . f ffi '11 l' h 1 office, ,,"bethcl' . e usurpatIOn 0 an 0 ce WI Ie ". en t lere are cmolument.. 

I t t 1 'th't S" B' Me attached no elllo muen s connec e( WI . 1: Itan,,'q,1'a In to it or not. 

lJlal'abasapa v. 1lanma Bin Bltima. s On the other 

hand, it has generally been held that such a snit will 
lie when there are emoluments connected with the 
office. Thus, in Sila1'aln Bhat v. Silamm Gan€sh awl 
anotl'er,4 and in ritlwl 101'islma Joslil' Y. Anallt Ralll 

Chwulra,o I"here offices were usurped, the emolument" 
of which were not gratuitous, the usurpation was held to 
be an actionable wrong: Sheo Saluti Dltami Y. BIIlI1,i 

llIulttall.6 In Sital'a/n Blwt v. Sita1'am Ganes" awl anotlle1',4 

Couch, C. J" said :-" It is settlecllaw that if a person 
usurps the office of another and recein's the fees of the 
office, he is bound to account to the rightful owner of them." 
The same rule was laid down in 1(alilalam Y. Sadagopa 
Samj,7 and RL~ja Valad Sltiml'a v. 1(1'lsllllaMtat.B In one 
case, however, lJIlIl'al'i Y. Saba, 9 it was said tbat a claim to 
a taste office ant! to be entitled to perform the honorary 
duties of the office, or to enjoy priviJege~ and hOllours at 
the haulls of the members of the caste in virtue of such office . 

• L. R.,6 I. A., 120; I. J,. R., 2 
IlIad., 62; I. L. Ro, 5 nlad., 313. 

~ I. L. R., 17 Calc., 906. 
o I. L: · H., 2 Born'., 470. 
4 6 Bom. H. C. Hcp., A. C. , 250. 

• 11 Bum. II. C. Rep., 6. 
d 3 W. R., 33, 
T I. I,. H., 1 Mad., 3;;6. 
o 1. L. H., 3 Hom., 232. 
• I. L. 11., G Bom., 72(;. 
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is a caste question and not cognizable by the Ci \'il Court, 
and that this rule ought to apply even when there are fees 
appurtenant to the office. But there can be no doubt 
that under sec. 11 of the present Civil Procedure Code 
(Act XIV of 1882), a suit in which the right to an office 
is contested, is a suit of a civil nature, whether there are 
emoluments attached to the office or not. AccOl'dingly, 
in llI"amat Ram Ba!Jltn v. Bapll Ram Atai Blll'a Blut/wt, l 

it 'was helJ that a suit for the establishment of a 
right to the hereditary office of lllu~iciall would lie 
under sec. 11 of the Code of Civil Procedure, notwith­
f'tanJing that the right sought to be established was one 
which brought in no profit to those claiming it. This was 
followed in JJasltim Sahib v. Illisseinsha ;2 in which it was 
,;aid that under sec. 11 of the Civil Procedure Code a 
!'uit for an office woulJ lie, eyen though the office were a 
religions one to which no fixeJ fees were attached. See 
also the Adcomte-Genel'al of Bomll(t.'1 Y. David IIailn 
Deral.:e1,.3 

};nit" rcktting As to caste cluestions, the Calcutta High Court has 
to C.lsto 
Clllcstiull> und in one case helJ that a snit will lie for restoration to 
rc1igiuu:-i . 
ccrcmonice. caste, and for damages and compen:3abon for the cost of 

the re~toration: Gopal GIII'ain v. Gumill, 40 But in 
a sulJsequent case, 811rl/UI1'am Pat1'o v. Sud/wNwl,6 

'which 'nlS a suit for a decree declaring the plaintiff's 
rights to membership of the Sltlllaj or society of which 
the (lef'cndants and he were meJ1lher~, it held that no 
right of action lay in f;uch a case, as on principles 
cOl11mon to Engliiih ami Hindu law, Courts of law have 
no .iurisdiction in matters of a purely social natUl'e, The 
Calcutta High 00urt has also beld that no suit lies to 
ellforce the ~(,J'Yices of harber;:, even though the plaintiff., 

1 1. L, R., ]5 Calc., 1;'9. 
2 T. L, P..., 13 Rom., 429. 

• I. L, ll., 11 Bom" 185. 

47w.n.,2D9. 
• 11 IV. 11.,457; 3 B. L. R., 91. 
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~lleged they would lose their caste if the services were 
not performed: Rl\jh·isluia alUl othel's Y • .:..Yaba Sil al1d 

others;l and that no suit lies to compel Hindus against 
their will to ask other Hindus to their houses 01' entertain­
ments : Jai C1Wllil1'(t Sh'dw' ami allother v. Ram CI/a1'a1~ 

and otltel's.2 They have also held that no suit lies to 
~ompel a member of a Hinuu sect to employ a particular 
priest to perform t.he ceremonies at the burning of Hindu 
bouies, nnless there is a question of the right to enjoy the 
profits accruing from such ceremonies: Becltamln Ballwji 
v. Tlta!.:ll1'I1HWi DeM;3 anu that one priest cannot sue another 
newly appointed by a worshipper simply on the ground 
of hereditary right to perform the ceremonies of a parti­
cular family : .Jft.l!~jll P(twlaen v. Ram Dayal Te/CLu'y.'" 

The Bombay High C01lJ't has, 11o\ycver, held that a 
village priest can maintain a suit against a worshipper 
who has employed another priest to perform eeremonie:::, 
and ean reeoyer the amount of the fee, whi('h would 
properly be payable to him, if he had been employed to 
perform the ceremonies: Dinallatlt .,.Jl,aji y. Sadashib 
}[ari Jfadl/{t('(!." 

The Calcutta High Court held in Jl!;/(/I/Ilatlt Cltll1'n Y • 

.IUali Dassia,6 that a suit was maintainable by certain 
Makats 0[' members of a religions fl'ab'l'Ility \"ho had 
been justly escluued from the Kirtaugbal' or prayt'r hall till 
certain fines due from them were paid, anu that the rules 
applicable ill Englaml in ca~e:; as to eXl'ubioll from clubs 
or voluntary associations are not applicable to ca~te unions 
or religious fraternities in India. 

In Bombay, by sec. 21 of Uegulation II of 1827, 
the Civil Courts are prohibited from interfering in caste 
questions. The Courts in Bombay baye, therefore, as a 

• 1 W. R.. 3[.1. 
s 6 W. H., 3:25. 

8 10 W. H.. 11·1. 

• ] ;; W. R., '-;31. 
5 T. L. n., 3 Bom., 9. 

6 I. L. H., 21 ('ale., 463. 
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general rule, refrained from deciding disputes about caste: 
Slul1Z1w1"fl Bill J.1IIl1'(tvflSfllla v . .Ell/wI/a Bin Bhimfl,l­

as well as suits as to religious rites or ceremonies, which 

involve no question of the right to property or an office: 
r~as1/(lel' v. TTamll((ji,2 Gh·dlwl' Y. Kalya,3 lYem Chand 

v. Sctt'ai Chand.'" On this ground in llIu/'((ri v. Suva6 

they abstained from granting a declaration of the 
right to perform the duties of the office of guru, even 
when fees were appurtenant to the office, as well as 
from giving a decree for damages for withholding fu­
neral presents, ,,,hich was held to be a mere breach of 
social etiquette: ilfayashanlc(t I' v. IIa1'islwnkw,.6 On 
the other hand, it has been held by the Bombay High 
Court that, where an exclusive right to worship has 
been infringed, a suit will lie to recoyer damages: .LYa-
1'It!}W/, Swl<tll(lJul ]JIl/'1t v. BIt! !.'I'isllllit Shidesk,·i/.I' Will 

othe1'S;7 and that a suit for a declara tion of the plaintiff's 
exclusive right of entry and "'orship in the sanctuary of 
a temple and for an injunction re::;training the defendants 
from entering the sanctuary and \vorshipping therein, was 
within the cognizance of the Civil Courts: AllandJ'a1J 

Bhik«(ji PluuUe y. SlwlIJar D«ji Clwl'!Ja.8 In this lat­
ter ca~e it was said that the right of exclusive worship 
of an idol at a particular place set up by a caste is not 
a caste question, and that the meaning of sec. 21 of 
Regulation II of 1:::,27 is that internal economy of a 
caste is not to be interferell with by the Courts, not that 
no possible matter of litigation in which a question of 
caste llsage, or right, or privilege may arise, can be taken 
cognizance of. So in Pl'il[lji Kalan Y. Gobind Gopal,9 

in which certain members of one division of a caste bor-

1 r. L. lL, ~ Bom., 4,0. 
91. L, It, 5 Botll., 80. 
S l. L. n., G Hom., 83. 

4 1. L. n., " Rom., 8~. 
5 1. L. It: 6 130m., i:!{i. 

e r. L. R., 10 Boru., Gti!. 
f 9 Bom. II. C. Rep., 413. 
B 1. L. R., 7 Born., 321. 
8 r. L. R., 11 Born., 53-I. 
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rowed vessels for use from the priest of that division, and 
then seceding to the other division refused to return 
them, it was held that a suit to recover possession of the 
vessels in question was cognizable by the Civil Court, 
notwithstanding that incidentally a question as to the 
relations of the caste divisions might arise for decision. 
Similarly, in ilIeMa Jethalal v. Jamiat Ram Lalllbltai,l 
a suit for lands purchased by certain members of a sec­
tion of a caste was held cognizable. In I-Iasliim Sahib v. 
I-Insseinsha,~ it was pointed out that sec. 21 of Regu­
lation II of 1827 had no application to suits between 
Mahomedans, and that a dispute as to the right to an 
office, such as the office of khatib (or preacher) is said to 
he among l\fahomedans, is not a caste question within the 
meaning of the term as used in the section. 

In Kanji Barla v. A?jlln Slwmj,3 the plaintiff~ a Hindu 
and Kharva by caste, alleged that he, in accordance with 
the usages of his caste, called upon the defendants, his 
caste-fellows, to assist him, on the occasion of his child's 
death, in removing the body and performing caste cere­
monies, that they refused and induced others to refuse, 
whereby he was injured in his caste status. The 
plaintiff prayed for an injunction against the defendants, 
and a declaration that these acts were unlawful and that he 
was entitled to exercise and enjoy all his caste rights and 
privileges. It was held that the plaint tli .• closetl no cause 
of action. 

The Madras High Court have decided that a cbim to 
an exclusive right to perform certain portions of the re­
ligious worship in a Hindu temple and to restrain a riyal 
sect from joining in such wurship otherwise than as 
ordinary worshippers can be enforced by a decree of a 
Civil Court, but not :t claim to damages for tilt! loss of 

11. L. R., 12 Born., :2~5. 2 I. L. fl., 1:3 BOIll •• . 129. 

• 1. L. R, 18 Born., 115. 

'1', Ie 20 
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honor;" and voluntary offering~ : 1{1,ishnasami v. [(1'ishna­

ma,l and if a dancing girl has been wrongfully prevented 
from taking part in public worship, she is entitled to 
reli8f in a Civil Court: Vengamlltlm Y. Pwulaceswltra 

(ju1'ulwl." In another case, 1(1'is/u!Ctsalll£ Chetti v. Fira­
sam; Chetti.o which was a case relating to the manage­
nwnt of the common property of' the members of a 
Hindu caste, in which the plrrintiff's right to sue was 
denied on the ground that, having violated the rules of 
the caste he had been expelled from it, it was held that 
it was open to the Court to determine whether or not 
the alleged expulsion from caste wa,; valid, and if the 
plaintiff had not in fact violated the rules of the caste, 
the expulsion was illegal, and could not effect his rights. 

In conclusion, I note a few rulings on miscellaneous 

topics . 
.l{eyeune salci'. The sale of a joint estate owing to default in paying 

np Government revenue by some of the co-sharers, gives 
no right of suit for damages by the other co-sharer or 
eo-sharers against the defaulting co-sharer or co-sharers: 
Odoit Ra; and others v. RandlUt Pande!J and otitel's4 

~tI1d Ramessai' Dayal Singh v. Bislwil Da.ljal aild othe1·s. 

In this last case it was pointed out that the plaintiff was 
himself to blame, for he might have saved his share by 
registering it as a 'mokal'ai'i' tenure under t.he Act, 
or the whole estate by paying the arrears Us. 100 only 
(11H'. At a sale for default of payment of Government 
revenue, a Collector is bound to sell to the highest bidder, 
and can be sued personally if he fails to do so. In such a 
ease in which the Collector sold the estate to the second 

highest bidder, because the highest bidder was the 
husband of the person in arrears, it was held that the 

. . _ --- -_ . . __ .... _---_. __ ._-----
'1 .1. L. R., [, l\fad ., 31 3. 

• f. L. R., 6 ~hd. , liil. 
;} I. L. R., 10 ~'1ad., 1:33. 

4 7 \v. It., 7'2. 
• 1. L. fL, 1 Calc., 406 : :25 W. R., 

];,0. 
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propt'r measure of the plaintiff's loss was the difference 
between the two bids, and not the actual or probable value 

of the estate: Cornell v. Udai TW'(l Chaudhumni.1 

Where a bond is pledoaed as security for a loan, a suit Omission to sue for bond 

will not lie against the holder for omission to sue, till debt. 

limitation had barred the suit, unless there was a special 
contract that he should so sne : M,tkalld Lal v. Raglmpat 

Da.~.2 

Au action will not lie for the mere harbouring or shel- No action wiII 
. lie for harbour-

tering a person, who is under a contract of serVICe to ing n person 
... . under contrac~ 

another even aiter notICe of snch contract: B1'ukowskyof service. 

v. Thacker, Spink g- Co . . ~ 
A plaintiff is not entitled to recover damages from a No action will 

. lie ngninst n 
wltnes~ who has made default in attendina in a former witness for 

. 0 failing to at-
smt, unless he can prove he was endamarred by the omis- tend, or for 
. . t' h d f . '" . ghing false :;lOn 0 tee endant to appear and give eVidence. The evidence. 

mere failure of the defendant to attend, is not pe1' se a 
sufficient cause of action: Dwaj'ka Natl! and otltej's v. 
Analldo Chandra Sannel.~ No action will lie against a 
witness for making a false statement in the course of a 
judieial proceeding, and the proper remedy is a prosecu-
tion for giving false evidence: Bislwnatlt Rakltit v. 
Ramdilltit :::Jirka1',6 Clddamba1'a v. Tlth'lIInani.6 

1 S W. R., 372. • 5 W. R., S. C. R., 18. 
• All. H. C. Rep., 1867,83. • II W. R., 42 . 
• 6 B. L. R., O. C., 107. • I. L. R , 10 lI1ad. , 87. 





ACQUIESCENCE, 39-42. 
presumption of, 39,40. 
1'olenti non fit injun'a, 39. 

ACT OF STATE, 11. 

AUT XIT! OF 1855-
measure of damages,.274. 

See IN.fURY. 

A1>VERSE POSSESSION­
hy co-sharers, 102. 

INDEX. 

possession of tenant not adverse to landlord, 103 
pleaded in addition ' to other title, 105. 
of mortgage property, 104. 

A RltEST-
suit when maintainable, 224. 
false imprisolllllent, 240. 
wrongful, 240. 

ASSAULT­
definition, 266. 
joint action for, 267. 
jm;tiliable, 267. 
hattery, 268. 
measure of rlamages, 268. 
damage to be proved, 268. 

ATTACHMENT. See EXECUTION or DECllE~;, LEOAL Pr.on;ss, 

HATTERY. Sea ASSAULT. 

BONDHOLDER-
'nit against fOI' olllission to sue, 307. 

HUILJ)INGS-
prected on land of allother by trespas~t!I', Ill. ,IOU, 
do Hot pass with t11.e la,nd in the mofll~~il of Bengal, lO., 
pas;; with the land In Calcutta, lOD, 

('ABTE-
811it, relat.ing to religious ceremonies, 302. 
sHit relating to, 302. 

COMMON EMPLOYMENT­
doctrine of, 51. 



310 I~DEX. 

COMPENSATION, 20. 

CONTRIBUTORY NEGLIGENCE, 10,36,37. 

COPYRIGHT-
infringement of, 219. 

CO-SHARERS-
8uit again~t, by reason of default of co-sharer, reSUlting in sale by Goverll­

ment, :306. 

COSTS-
when cost, of civil action can be sued for, 225. 
costs incurred in prosecution in C"iminal Court cannot be recovered, 240. 

CUSTOMARY RIGHTS, 202. 

DAMAGE-
must be in legal contemplatioll to be actionable, 3. 
imported, instances of, 4-7 . 

. in case of slander, 4. 
special, the gist of the action, orflinary damages not obtainable, 5, G. 
remoteness of, 9. 
fraudulently obt.ained, suit for fleclaration that, 283. 
da1itn1.on sine i71j1.0· ~·('-, 7 

DECREE-
fraudulently obtained, suit for declaration that, 283. 

Sec EXECUTIO~ OF DFCREE. 

DEF Al\IATION­
remedies for, 262. 
of deceased person, 264. 

See LIBEL AND SL"~DER. 

DIGNITY-
suit to assert, will not lie, 298. 

EASEMENT­
definition, 130. 
profits (f. p)'end;-!', 131. 
natural rights by easements, suspensioll of, 132. 
inconsistent, 132. 
acquisition of, 133. 
by grant or contract, 133. 
Statute law as to acquisitioll of, by prescription, 134. 
peaceably and openly enjoyell, 135 
knowledge of servient owner not n~ces8ary to acquisition of the right, 136. 
"as of right," meaning of expression, 137. 
"interruption," meaning of, 139. 
discontinuance of actual user does not amount to intelTllptiou, 140. 
acquisition of, against Government, 142. 
oj necessity, 143. 
by severance of tenements, 144. 
the acquisition of, of necessity and of '7n{{si-easements according to tlw 

Easements Act, 150. 
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EA SEMENT-(continued). 
acquisition of, by local custom, 151. 
acquisition of, by long user, 153. 
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how lllany years user will justify the preSulllptioll of a gr;lIIt is "ucertain ; 
Calcutta High Court ruliu~, 156, 157. 

acquisition of, by tenants, 157. 
burden of proof, 158. 
ellsement granted by deed, ascertained by words of deed, l.-,!). 
~xtellt and mode of use of, lIi9. 
no prescriptive right to injure another, 159. 
right accessory to, 159. 
extinction of, 160. 
meaning of words" appurtenant or belonging," 160. 
transfer of non-liability of mortgagee, 160. 
abandonment of, 161. 
rights of fishen", 167. 
servitua 8tilliculii, the right to (irop, rain-water from roof of house on to 

property of another, 175. 
light and air, 175. 
wind or breeze, whether prescriptive ri,ght to, Ciln he Required, ISO. 
support, 183. 
right~ of way, 185. 

See RIPARIAN PROPRIETORS; vV ATER-l"oURSES; W AnR; FISHr:RY. 

EXECUTION OF DECREE­
wrongful attachment, 223. 
trp.spass when actionablE', 225. 

FALSE JMPIUSONMENT. See ARREST. 

FERRY-
suits as to, against Government, 286. 
suit as to, against private individuals, 288. 

FISHERY-
an elUlement according to Indian law, 167. 
in the sea, 168. 
right of, 168-174. 
in tidal and navigable rivers, 169. 
eifect of a change in course of tidal navigahle river, 17l. 
in non-tidal waters, 173. 
in gross, 174. 

FRAUD, 38. 

GOOD FAITH,32. 

GOODS. See MOVEABLE PROPERTY. 

GUARDIANS-
suits against and by their wanl" 51, 52. 

HIGHWAY-
suits as to, 278, 279. 
no Buit will lie to set aside Ma rr i8trate's order declaring a IJlaee to be a. 

highway, 278. 0 
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HINDU WIDOWS-
right to alienate accumulation of income of husband's estate, 69 .. 
possession, 78. 

IMMOVEABLE PROPERTY­
definitions, 64, 65. 
tort affecting, 66. 
waste, 66. 
voluntary and permissive waste, 67. 
snits by reversioners to prevent wnste, 67. 
destnlctive trespass, 69. 
injuries to, by acts done outside the property injured, 70. 
trespass, 74. 
defences in suits to recover Act XV of 1877, 75, 76. 
adverse possession, 76. 
quod lu.eret in solo cedit solo, 76. 
presumption in suits for possession of, 8l. 

INDEPENDENT CO)l"TRACTOR-
liability of employer for negligence of, 49, 50. 

IN JUNCTION-
power of Magistrate to issue perpetual, under Act X of lR82, 284. 
such order illegal, can be set aside by High Court, 285. 

IN.JURIES TO PERSON­
death of person injured, 6l. 
Act XII of 1855, suits by executors, 61. 
Act XIiI of 1855, suits bv families of deceased, 63. 
by negligence, 266--269. • 
resulting in death, suit by relation or legal personall'epresentativE's lInder' 

Act XIII of 1855, 270, 27l. 

IN.JURY-
no prescriptive right to injure property of another, 159. 

INN-KEEPER­
liability of, 210. 

J ALKAB. See FISHERY. 

JOINT TORT-FEASOR-
to constitute joint liability, acts must be joint, 55. 
contribution between, 57. 
plaintiff may elect against whom to proceed, 56. 
jointly and severally liable, 52. 
the above rule varied in certain cases, 53. 

JUDICIAL OFFICERS, 21-24. 
Aet XVIII of 1850,21. 

LACHES, 43, 44. 

LEGAL PROCESS-
rule of English law as to abuse of, 222. 
l'ule different in India, 223. 



INDEX. 

LIABILITY-
of master for act of pilot compulsorily employed, 48, 49. 
of master for torts of servants, 47. 
of employer for acts of independent contractor, 49, 50. 
direct, 45. 
of master for injury to fellow-servant, 50, 5l. 
by abetment, 45. 
by ratification, 46. 

LIBEL­
detinitioll, ;);43. 
matter ll1ust be shown to be libellous, :?44. 
JJU blication, 246. 
inference of malice, 248. 
justification a good defence, 249. 
pri \·ileged communication, 250. 
pri\-ilege of judges, witnesses and parties to snit, 2(>2-256. 
no absolute privilege in criminal prosecution for defanHttiol1, 2ii'. 
damage, 257. 
irrele\'ant defamatory statement in pleadings, 2;,8. 

LICENSES, 200. 

LIGHT AND AIR-
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quantity of, to which occupant of building is entitled, 178. 
by Easements Act no prescriptive right to a pa.<sage of, t .. an open 'pace 

of ground, 180. 
remedies for infringement of rights to light and air, 18I. 

MALICE-
express, and malice in law, 28. 
inferencp of, 31, 32. 

MALICIOUS PROSECUTION-
what must be proved in snits for damagee for, 23I. 
proof of both malice and want of reasonable all(! probable ~onrBP Ill'ce."-

sal',\", 232. 
both nee,! not be expressly pleaded, 234. 
when they lllay be iufened, 234. 
whether in India it is necessary that tile proceedings ,hollid haH' tenui­

nateci in plaintiff's favour, 236. 
'!amage.' in snits for, 239. 

MARKETS, 283. 

MEHGER. OF TRESPASS IN FELON\"­
Ill> "lH.;1t rule in India, 60. 

MESNE PROCESS-
proof of legal malice inwfllcient to support a ""it for \\T(lllgfnl, 224. 

MESN b; PROFITS­
illclude interest, 121. 
when awarded, 122. 
tt'rms of decree for, to be strictly adhered tu, 12:3. 
principles Oil which assessed, 124- 126. 
d"dllctiollS for col\edioll ch,u-ge;; 'lIle! Cfo\'ernnJelit n'n'nlle, l:li. I ~8. 
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MINORS-
suits by aud against, 51, 52. 

MORTGAGEE-
non.liability of, on transfer of easements, 160. 

MOVEABLE PROPERTY­
definition of, 205. 
injuries to goods baileeI by wrong.doiJl~ third parties, 206. 
conversion of, 207 
stolen notes, 20!) 
wrongful seizure of cattle, 209. 
liability of inn-keeper for, 210. 
goods wrongfully detained, omnia pi"<WSWnwltw· contj·a spoliatore;;b, 211. 
measure of damages in cases of conversion, 211. 
damage to goods from negligence, 213. 
order by :Magistrate as to Civil Court cannot interfere, 282. 

MUNICIP AL COMMISSIONERS­
acts done Ultl"Ct <, ii"e.~, 293. 
if not acting ultra vires, Civil Court cannot interfere, 291. 
limitation of suits against, 296. 
suits against, for breachef! of Rtatutory duty resulting in injury, 295. 

MUNICIP ALITIES-
suits to recover taxes illegally imposed, 290. 
suits against, 290. 

NATURAL RIGHTS, 12H. 

NEGLIGENCE­
contributC'ry, 10. 
presumption of, 35. 
definition of, 33. 
where duty imposed by statute, 33. 

NUISANCE­
definition, 72. 
public ancl private, 72. 
statutory powers in extenuation of, 73. 
power of :Magistrate to remove amI prevent, 277. 

OBSTRUCTION --
conclusiveness of order for remov'LI from highway by Magistrate, 27. 
no suit lies for obstructing public road unless special damage, ISO. 
order for removal by Magistrate without jurisdiction, 281. 

PATENTS­
infr.ingement of, 217. 

PILOT-
negligence of, 48, 4!J. 



POSSESSI'()N -
confirmation of, 97. 

INDEX. 

presumed to extend over whole subject-matter of suit, 89. 
symbolical, 94-97. . 
presumption in case of "chur" lands, 85. 

iU5 

High Courts differ as to whether plaintiff can succeed on proof of rre\'iou~ 
possession and dispossession without proof of title, 90.93. 

adverse, 100-105. 
presumption of, in favour of party proving title, 82. 
presumption of, in case of waste, jungle and accreted lands, 8:3 
presumed to have existed on antecedent period, 89. 
proof of, 79-81. 

PRESUMPTION-
as to possession of immoveable property, 82, 83, 85. 
of negligence, 35. 
of intention, 2. 
of pos.3essioll, R!). 

PRIVACY­
right of, Wi. 

PROCESSIONS-
right to use pu blic roads for, 190. 

PROPRIETORS-
rights of, as to lioJw of water, 165. 

PROSPECT-
no right of, ex:sts, 196. 

PUBLIC ROADS­
obstruction, 189. 
procession8, 190. 
injury by obstruction to highway, suit will lie, 191. 
rights of way belonging to certain classes of persons, 192. 

REASONABLE ,tIld probable cause, 30-32. 

RELIGIOUS CEREMONIES. See CASTE. 

REVENUE SALES. See CO-SHARERS. 

RIGHT OF WA Y­
pu blic, I H6. 

RIGHT TO AN OFFICE­
suit will lie to contest, 301. 

RIGHTS OF' WAY-
belonging to certain classes of persons, 192. 
classes of, ill India, 18G. 
classes of private rights of way, 193. 
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RIPAHIAN PROPRIETORS-
rights of, in natural water·courses, 162. 
rights of, in artificial water-courses, 163. 
rights of, to flow of water, 165. 

RYLAN DS ~'. FLETCHER­
rule in, 70. 

SANCTION-
to torts by operation of Statute-law, 16. 

SLANDER-
damage in case of, 4. 
inference of malice, 262. 
joint action for, 263. 
of title, 264. 
when actionable according to English law, 258, 25!). 
when special damage must be proved, 258-260. 
when actionable according to Indian law, 25!l, 2fiO. 
who mnst bring suit for, 263. 

SOIL-
right~ in, of public roads, 187. 

SPECIAL DAMAGE-
mnst be proved in case of illfrin[!PlUent (If right. cOllllllon to public 7,9'. 

STA TUTORY POWERS­
to do a particular act, 16. 
prinl.te nuisance, 73. 

TORT-
act of GOlI, 27. 
definition, 1. 
act dOlle involuntarily, 27. 
infringement of right on duty created b." Statnte, l!l. 

TRA DE-MARKS­
imit:ttion of, 214. 

TREES-
plant.ed on land of another, llO-11:3. 

TRESl'Al:lS-
TWj/(f. fide and mala fide, 74, 75. 
in execution of decree, 22;;. 
damages, 106. 
reversioner can sue only where permanent ,langeI' til re\'!'r~i()ll, 118. 
miHcellaneons rulings on, 106-121. 
by c',-Rharers, 113. 
by bnihling on another's land, 107. 
after decree, 119. 
snit by owner for mesne profits, 106. 
who may sue to eject trespasser, 118. 

S"P. ALSO b!~!oVEABLE PROPERTY. 
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W ATER-COURSES-
natural and artitical water, How of, 162-165. 
water, right~ as to surface rain-water, 17!). 

'V.A Y. See RIGHTS OF 'V AY. 

WIND OR HREEZE­
right to, 180. 

WITNESS-
suit8 ag:tinst, :307. 

'VRONGFfTL ARREST. S ee Anlm' T. 

WRONGFUL ATTACHMENT­
who i.~ liable ill such case, 230. 

See EXECUTIO~ OF j)eClmK 

;-;17 
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