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PREFACE TO THE FOURTH EDITION.

Ixn this edition every endeavour has been made
to bring the work up-to-date by incorporating the
decisions since 1891 without interfering more than
necessary with the plan of the author as modified

by the Editor of the third edition.

Bar LiBrary,
Calcutta, 1900.






PREFACE TO THE THIRD EDITION.

Tur first edition of this work was published in
1881. The second was published in 1884, but it
was merely a reprint of the first edition. It has
now been out of print for several years. Owing
to the death of the author, I have been asked to
revise the present edition.

The amount of Case-Law on Torts, which has
emanated from the Courts of this country during
the ten years which have elapsed since the first
appearance of this book, hasbeen very great. It
has therefore been necessary to make very exten-
sive alterations in, and additions to, the text of
the work. The passing of the Indian Easements
Act (V of 1882) has necessitated very considerable
modifications in Chapter III. The plan of the
original work and as much of the original text as
possible, however, have been preserved, and every
endeavour has been made to bring the book up to
date and make it practically useful.

R. F. R.
Calcutta, June 1st, 1891.






PREFACE TO THE FIRST EDITION.

Tuis book contains the majority of the Indian rul-
ings on Torts by the Privy Council and the four
High Courts, as reported in Sutherland’s Weekly
eporter, the Bengal Law Reports, the High Court
Reports for Madras, Bombay, Allahabad, and the
Indian Law Reports (Caleutta, Bombay, Madras,
and Allahabad Series). I have also cited some
English cases, mostly those quoted in the Privy
Council and High Court decisions, and have intro-
duced here and there extracts from Addison on
Torts, 4th edition ; Underhill on Torts, 2nd
edition ; Goddard on the Law of Easements, 2nd
edition ; and Manly Smith’s Law of Master and
Servant. The book does not, in any way, pretend
to be an exhaustive treatise on the almost un-
fathomable subject of Torts, but I thought that, by
collecting together the Indian rulings on Torts for
the last 18 or 20 years, and arranging them under
appropriate heads, I might be rendering some little
assistance both to local tribunals and to law-
students and members of the legal profession
throughout India.  Should this anticipation be
realized, my object will have been gained.

R. D. ALEXANDER.
Allahabad, Now. 1881.
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INDIAN CASE-LAW

OoN

TORTS.

CHAPTER I

GENERAL PRINCIPLES IN TORTS.

Detinition of Tort—The legally wrongful act will be presumed to be inten-
tional—Damage in legal contemplation—Slander—Imported damage—
Cases—Special damage must be proved in case of infringement of right!.
common to public—Cases—Concatenation of legally wrongful act and
damage in legal contemplation —Remoteness of damage—Contribution
to damage—Acts of State—Cases—Sanction to tort by operation of
Statute-law—Statutory powers to do a particular thing—(C'ases—General
statutory powers—Cases—Judicial Officers protected Ly Act XVTII of
1850—Cases—Sanction to tort by act being done involuntarily— Malice
in fact and malice in law—Good faith—Without reasonable and probable
cause—Cases—Negligence—Contributory negligence—Cases—Fraud or
falsehood—Acquiescence, express or implied—Effect in actions in tort—
Cases—Liability for torts done by third persons—Ratification of tort—
Cases—Liability owing to relation of master and servant—Cases—Com-
pulsory servant—Case—Iadependent contractors—Cases—Injury to fel-
low-servant—Liability of master—Case—Guardians—Joint and several
liability in tort—Cases—Variation of strict rule—Cases—Separate actions
in tort—Cases—Rights of defendants in actions in tort—Cases—
Contribution between joint wrong-doers—Strict rule—Case— Variation—
Cases—Merger of trespass in felony—Effect of death of injured person

on action for tort.
Torts are such actionable wrongs as are independent Definition of
1 3 Tort.
of contract. To constitute a tort two things must concur : ort
(a) A legally wrongful act or omission on the part of one
person, causing () damage, in legal contemplation, to

T, IC 1



Tho legally
wrongful act
willbe presum-
ed to be inten-
tional.

2 Indian Case-Law on Torts.

another person. Thus, in their judgment in Rogers v.
Rajendro Dutta and others,! the Privy Council, on appeal
from the Supreme Court at Calcutta, said : “ Where there
is a legally wrongful act, if any damage in legal contem-
plation is the consequence, an action will lie.”” This act the
Privy Council in the same judgment defined as “an act
prejudicially affecting the person complaining in some
legal right.”

The legal rights with which we are almost entirely con-
cerned in torts are those of personal liberty, personal secu-
rity, and private property ; and it may be laid down, as a
general rule, that any act or omission which prejudicially
affects the personal liberty, personal security, or private
property of another, is a legally wrongful act or omission.
Important exceptions to this general rule are to be found
in acts done by Government as acts of State, and in acts
done under the authority of Statute-law, which, though
their nature may be wrongful, are not legally wrongful
owing to their being sanctioned by Statute-law. Again
an act done involuntarily, or under the influence of press-
ing danger, which the law presumes to be done involun-
tarily, is not legally wrongful. But with these and a few
similar exceptions the above rule will hold good, and the
crucial test of a legally wrongful act or omission is its
prejudicial effeet to the legal right of another. Thus,
the Privy Council, in the same judgment, said : “ It is
essential to an action in tort that the act complained of
should, under the circumstances, be legally wrongful as
regards the party complaining,—that is, must prejudicially
affect him in some legal right ; merely that it will, how-
ever directly, do him harm in his interest, is not enough.”

In considering the legally wrongful act or omission,
it must he borne in mind that every person is presumed

12 W.R.,P.C,51; 8Moo. I. A., 103.
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to intend the probable consequence of every voluntary
act or omission of his not authorised by law, and that
it is no defence to an action in tort for the wrong-doer
to plead that he did not intend to cause damage, if dam-
age has resulted owing to an act or omission on his part
which is actively or passively the effect of his volition.
Whether the damage caused is the probable or natural
effect of the act or omission will have to be deter-
mined in each case. If it is not, then, no action will lie,
because the damage is what is known 4s *too remote.”
The principle of the common law was stated by Pollock,
C. B, in Greenland v. Chaplin,! as follows :—“1 am
inclined to consider the rule of law to be this, that a
person is expected to anticipate and guard against all
reasonable consequences, but that he is not by the law
of England expected to anticipate and guard against that
which no reasonable man would expect to occur.”
Damage in legal contemplation is not necessarily iden-
tical with actual damage, for though, mostly, wherever
there is a legally wrongful act followed by actual
damage, there is an actionable wrong, still there are
cases where, though actual damage follows, the law
will not import damage ; and, on the other hand, there
are cases where, though no actual damage follows, the
law will import damage, and there will be an actionable
wrong. The word °damage,” which the Roman law
called ¢ damnum,’ signifies loss in its widest sense. It
may be actual pecuniary damage, or actual damage
without being pecuniary, as where a person receives a
blow which costs him nothing, not even “a little diachy-
lon”—as Lord Holt said in Ashby v. White ;® but it is
still actual damage ; or it may be a fiction of the law,
as when a man trespasses on his neighbour’s land and

1 5 Exch,, 248, 31 Sm. L. C, 6th edit., 227,
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does no damage, but thereby infringes on his neighhour’s
legal right, for which the law will import damage.

The cases in which actual damage is not damage in
legal contemplation appear to me to be an arbitrary,
hut often necessary, creation of the law ; and it is curi-
ous to mark that while the faintest infringement of the
right of private property is actionable according to
English law, though no actual damage has heen done,
the right of personal security may be invaded without
an action lving. I allude particularly to the case of
slander. Slander is clearly an invasion of the right of
personal security in another; but in England, as a
general rule, unless special damage resulting from the
slanderous words used is alleged, no action lies. The
exceptions to this rule are pointed out in Chapter VL.
On the other hand, to tread on another person’s grassplot
without his leave, is an actionable wrong. In India,
the Courts appear to be more in favour of a remedy being
given wherever actual damage, without being special
damage, is alleged. With regard to slander, however,
as shown in Chapter VI, it is now settled law in this
country that a suit to recover damages for verbal
abuse of a gross character will lie without proof of
consequential damage.

As to imported damage, the Calcutta High Court in
some early cases, all decided by Jackson, J., have held
that to entitle a plaintiff to a decree there must have
been some actual infringement of his right and some
actual loss resulting therefrom and not merely a denial or
an infringement of his right—Shama Charan Chatazji
v. Boido Nuath Banarji;* Naba Krishna Mukharji v.
The Collector of Ilooghly;* Sitaram v. Kamir AlLSB
Other Judges, however, have held differently. Thus, in

11 W.R, 2 22 B.L.R.. A. C,, 276. 8 15 W. R., 250.
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Parasneth Saha v. Brajo Lal Gosain,! it was said that
when a cause of action was established, the plaintiff was
entitled to some damages, whether large or small. Sub-
sequently, in two cases, Ram Chand Chalrabariti v.
Nadiar Chond Ghosh,? and Ramphal Sahu v. Misyi Lal,?
Mitter, J., expressed views exactly contrary to those of
Jackson, J. In the former of these two cases, he said :
« If there be a right, and it there be an infringement of
that right, it is not necessary to maintain an action to
show that there has been any subsequent injury conse-
quent on such infringement.” In the latter case, which
was a suit to have a drain closed on the ground that it
passed through the plaintiff’s land, it was said :—* If
it Le the plaintiff’s land upon which the drain has been
constructed or through which the defendant drains the
water of his premises, it is quite immaterial in this case
to enquire what is the extent of the damage caused to the
plaintift by this unlawful act of the defendant. If the
plaintift’s undoubted right has been invaded, he would he
entitled to a remedy, whether any damage bad accrued to
him or not.” 8o, in Kalliappa Kawndan . Vayapur:
KNuundan and another,* the Madras High Court ruled, that
where the defendants had infringed the plaintiff’s legal
rights, and the lower Courts had dismissed the suit on the
ground that the plaintiff had given no evidence that he
had sustained substantial damage, the plaintiff was entitled
at least to a decree without damages and costs.

In Mohan Das v. Gokul Dus® the Privy Council ruled
that, in actions in tort, the plaintiff was never precluded
from recovering ordinary damages hy reason of hix failing
to prove the special damage laid, unlexs the special damage

4 2 Mai. H. ¢ Rop., 442,
5 5 W.R.L P Cll 91010 Moo, LA,
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was the gist of the action ; and they gave slander a=x
an instance where special damage was the gist of the
action. From the instance given by their Lordships the
principle of the ruling would appear to be that where an
action is maintainable for either ordinary or special
damages, or both, in respect of injury, failure to prove
special damage does not preclude the plaintiff from obtain-
ing a decree for ordinary damages. Following this
decision in Wilson v. Kanhya Saluw,' which was a suit for
damages for obtaining without reasonable and probable
cause an injunction prohibiting the manufacture of indigo.
it was held, that where special damage was the gist of the
action, a plaintiff was precluded from recovering ordinary
damages. In this case, however, ordinary damages were
not claimed, and it appears doubttul if any claim could have
heen made for damages other than the special damage
claimed. Similarly, in Jagat Lal Chaudlei v. Tasadal:
A2 in which damages were claimed for an act of
trespass, but no specific injury was established, a decree
was refused on the ground that the essence of the plaint
was a demand for compensation for losses actually incurred,
and no suggestion was made in it that there was malice in
the alleged act of trespass.

The case of Jadu Nath Mallil: v. Kali Krishna Tagore,®
which ultimately came before the Privy Council,* is an
instructive case in this connection. In this case the
plaintiff and defendant were proprietors of opposite banlks
of a tidal but unnavigable ihal, or water-channel, and
the plaintiff sued the defendant for an injunction for the
demolition of a wall, which the latter had built for the
protection of his own land, but which encroached to
the extent of about five feet on to the bed of the Fhal.

11 WLRL, 143, 8 22 W. R, 73;25 W. R, 521,
2 25 W. R,, 548 [LoRG6LALTIN0:EC. L R, 97,
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The High Court at first held that though the plaintiff had
not proved that any actual loss to him had occurred, or
that there was any immediate prospect of damage, he was
vet entitled to a decree, as he had succeeded in showing
that some damage might hereafter arise from an encroach-
ment. On the case going on appeal before the Privy
Council,! however, their Lordships reversed the decision
of the Caleutta High Court, and held that as the bed of
the water-channel did not belong to the plaintiff but to
Government, and that, as he had neither claimed nor
proved that he was entitled to the flow of the water as
it had been accustomed to flow, or that that flow was
seriously and sensibly diverted so as to be an injury to
his rights, he had failed to show either damnum or
wjuria, and therefore had no right of action. Their
Lordships in the conclusion of their judgment observed :—
“There may be, where a right is interfered with, /n-
Juria sine damno sufficicnt to found an action ; but
no action can be maintained where there is neither dan:-
newm nor injuria.”

The question of imported damage appears to be of less
importance now than formerly ; for now deelaratory
decrees can be given under sec. 42 of the Specific Relief
Act, and such decrees, which, of course, as a rule, carry
cozts with them, afford sufficient reliet in most caszes in
which there has heen merely an infringement of a legal
right without actual consequential damage.

The great class of cases in which special damage must
be alleged, is that where a legally wrongful act has been
done affecting the pablic at large, as well as causing
inconvenience and damage to the individual. The rule
of law in these cases is, that if the inconvenience and

damage caunsed to the individual be the same as the

TLR6 L ALT0 5 CL L RLOT,
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public at large are exposed to, the individual has no
right of action, unless he can show that he has suffered
some special and particular damage from the general
inconvenience or damage caused. The following cases
decided by the Calcutta, Bombay, Allahabad and Madras
High Courts lay down this principle conclusively : —
Abdul ITai v. Ram Charan Singh,! Baroda Prasad
Mostasi v. Gora Chand Mostafi,? Piari Lal and others v.
Rooke? Hira Chand Banarji v. Shama Charan Chattarji,*
Raj Lakhi Debi v. Chandra Kant Chaudlvi and others,?
Parbati Charan Muklopadlya v. Kalinath Mukhopadhya,®
Ram Tarak Kurati v. Dinanath Mandal and others,’
Bhagivath Rishi v. Gokul Chandra Mandal and others?
Bhagivath Das Kaibarto v. Chandi Charn Kaibarto,?
Raj Kumar Singl v. Sahibzada Rai'® Chuni Lal
v. Ram Krishna Salw,!' Gelanaji bin Kes Patil v.
Ganpati bin  Lakshuman and others® Sathu valad
Kadir v. Ibrahim Aga valad Mirza,'® Karim Baksh
and another v. Budha'* Nathu v. Jagram Das1®
Fazal Hak v. Maha Chand,'®  Adamson v. Avamugam."?
In the Bombay case last cited, Westropp, C. J., quoted
Lord Coke, as to the reason of this principle being en-
forced in respect of highways. Lord Coke says :18—¢ For
if the way be a common way, if any man be disturbed
to go that way, or, if a ditch be made overthwart the
way so as he cannot go, yet shall he not have an action
upon his case ; and this the law provided for avoiding of

1711 W, R, 445. 10 [, L. R., 3 Cale., 20.
3 3B, L. R., 295; 12 W. 1., 160. 1§, L. R., 15 Cale., 460,
8 3B,L.R., A. C., 305;12 W. R,, 1 T, L. R., 2 Bom., 469.
199, 9 Jhid, 457
* Ihid, 351 ; 12 W, R., 275. 1 L. R, 1 AlL, 249,
514 W, I, 173, 15 W, N., AllL, 4.
6 6 B. L. R, Appe, 73 36 [, L. R., 1 All, 557.
7 7B. L. R, 184, 17 1. L. R., 9 Mad., 463,
* 18 W. R., 58, 1@ Co, Lit. L. J., Ch. 8, secs, 68,

8 22W. ., 462, 56 («) Has. and But. edit.
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multiplicity of suits, for if any one man might have an
action, all men might have the like.”

The legally wrongful act and the damage in legal con-
templation must be inseparably connected as cause and
effect, and it should be noted that while a wrong-doer is
liable for all the consequences which flow in the natural
course of things from his act, it is imperative that the
consequences complained of should be the natural onesx
of the act, as otherwise the damage sustained would not
be damage in legal contemplation owing to its being what
is known as ‘“too remote,”’—that is, not consequent
naturally on the wrongful act, but on some other cause
which is really independent of the act, though it may not

have come into being but for the act. The question of

damage being or not being too remote will be a question
best decided in every case by comparing the ordinary and
well-known consequences of the act with the consequencex
alleged in the case to have occurred, having due regard
to the attending circumstances. If, under these circum-
stances, the consequences which occurred were the ordinary
and natural consequences, tlie damage is not too remote,
and an action lies.

The case of Ramessar Mukharji v. Ishan Chandra
Akharji' is an instanee of a case in which the damages
claimed were held to be too remote. In this suit the
plaintiffs sued for possession of certain idols and prayed
for damages on the ground that they had heen prevented
trom receiving certain sums, which they might have
received if they had had the custody of the idols, but
it was held that no suit would lie tfor damages based
on such uncertuin and merely voluntary payments. But
the loss of rents to a landlord resulting from his raiyats
crops being injured and destroyed owing to a neighbouring

110 W, R, 457,
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landholder’s stopping the outlets by which surface drain-
age water had from time immemorial flowed from the
plaintiffs’ land, in consequence of which stoppage the
plaintiffs’ land was flooded and the crops destroyed,
has been held not to be too remote a damage: cnando
Mai Dasi v. Hamidunissa,! Ram Chandra Jana v. Jiban

Chandra  Jana.?

Similarly, when the plaintiff was «
cultivator and his land was flooded owing to the cutting
of the bank of a reservoir on his land, he was held entitled
as damages to the profits which he would have realised,
if he had cultivated the land : Panan Singh v. Meher
A3 In another case, too, Kumari Dasi v. Bama Sundari
Dusi* in which the defendant had not only kept the
plaintiff out of possession of certain land, but had cut
down all the fruit-bearing and timber-trees, and carrieil
away or destroyed by brick-making all the fertile soil,
the High Court held that the plaintiff was entitled to
damages for prospective loss in addition to that which had
actually occurred.

Another point must also be attended to in deciding as
to damage, and that is, whether or not the sufferer, by his
own act or conduct, contributed to the damage. This
point constantly presents itselt in cases where damage
has been caused by negligence, the negligent wrong-doer
pleading that the sufferer by his own negligence contri-
buted to the accident, and that the damage was partly
caused by his act. The rule of law on this point i,
that the sufferer cannot recover if the negligence on his
part has been an immediate co-operative cause of the
injury of which he complains, notwithstanding negligence
on the part of the wrong-doer, because a man cannot
complain of that which he has himselt helped to bring

 Marsh., 85. 8 W, R., 1864, 36,
21 B. L. k., A. C., 203. 210 W, R.. 202
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about. But the plaintiff will be entitled to recover if.
notwithstanding his own contributory negligence, the
defendant could by the exercise of care on his part have

avoided the consequences of the neglect or carelessness of

the plaintiff (Addison on Torts, 7th Edit., p. 24, et seq.).
In the case of Madhava Raw v. Fernandes' it was held
that an act of one party can only be contributory to the
injury he complains of, if by the exercise of ordinary
care the other party could not have avoided causing the
injury.

To sum up, therefore, to constitute a perfect actionable
wrong in the nature of a tort, there must be a legally
wrongful act or omission, not an act of State‘, not excused
by Statute-law, or by its being done involuntarily, fol-
lowed by damage in legal contemplation, not too remote,
and not contributed to by the person complaining.

I will now proceed to discuss what are acts of State,
and how Statute-law, and the involuntary doing of the
act, excuse an act which would otherwise be legally
wrongful.

An act of State has been defined to be (1) “an act
done or adopted by the prince or rulers of a foreign inde-
pendent State in their political and sovereign capacity,
and within the limits of their de facto sovereignty : (2)
an act injurious to the person or to the property of some
person who is not at the time of that act a subject of IHer
Majesty ; which act is done by any representative of Her
Majesty’s authority, civil or military, and is either pre-
viously sanctioned or subsequently ratified by Her
Majesty ” (Pollock on Torts, 2nd Edit., p. 98 ; Stephen’s
History of the Criminal Taw, ii, 61). Such acts are not
cognizable by courts of justice. “The transactions of
Independent States between each other,” it has heen said

AL R, 17 Madl =303
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by their Lordships of the Privy Council in The ILast
India Company v. Kamache Boye Sahiba,t ““are governed
by other laws than those which municipal courts ad-
minister ; such courts have neither the means of deciding
what is right, nor the power of enforcing any decision
which they may make.” The seizure of the Raj of Tan-
jore with the property helonging thereto by the British
Government was accordingly held in this case to be an
act of State over which a municipal court had no juris-
diction. Similarly, in T%he Jast India Company v. Syad
Ali2 the resumption by the Madras Government of a
jagir, granted by a former Nawab of the Carnatie, whose
rights became vested in the Madras Government by a
treaty, and the re-grant of this jagir to another for a life
estate only, was held to be such an act of sovereign power
as precluded the Supreme Court of Madras from taking
cognizance of it in a suit by the heirs of the ori-
ginal grantee in respect of such resumption. Then, in
The Inhabitants of Mahalingpore v. :lnderson,® which
was o =uit brought against the Political Agent at the
court of the Native Chief of Modhul for prohibiting
the gurw of the plaintift’s sect from being conducted into
the village of Mahalingpore and solemnizing marriages
hetween members of the plaintiff’s caste, it was held that
the orders complained of had heen passed by the defendant
in his capacity of Political Agent, and that, therefore,
there was no cause of action. Bayley, .J., in this case
sald :—“ It 1is quite settled that a Gevernor is not liable
to a suit in a court of law or equity for an action done by
him in his political capacity as an act of State.” Another
case ix that of Saliy Ram v. The Secretury of State for
India* in which the plaintiff sued to recover a sum alleged

YW, R, PG, 425 7 Moo, I 2 7 B. L. R., 432
A, 476 + 12 B. L. R., 167 ; 18 W. I., 389 ;
2 7 Moo. 1. A., 5ib. L. R.. I A, Sup. Vol. 119,



Geneval Pirinciples. 13

to be due for principal and interest on certain mortgage
bonds esecuted by the late king of Delhi, whose landed
estate had owing to the mutiny been confiscated by the
British Government. In this case it was said that “muni-
cipal courts have no jurisdiction to enforce engagements
between sovereigns founded on treaties. The Government,
when they deposed and confiscated the property of the late
king, as between them and the king, did not affect to do so
under any legal right. Their acts can be judged of
only by the law of nations ; nor is it open to any other
person to question the rightfulness of the deposition or
of the confiscation of the king’s property.” The most
recent case on the subject is that of B/méwan Singh v.
The Secvetary of State for India! which was a suit
for the recovery of certuin land of which the British
Government on the annexation of the Punjab took
absolute possession. It was held the land had been
seized by the Crown by its right of conquest and not
by virtue of any legal title, and therefore such seizure
was an act of State, which was not liable to be ques-
tioned in a municipal conrt.

But “as between the sovereign and his own subjects Noacts of
there can be no such thing as an act of State” (Stephen’s it:otfo;fi;een
History of the Criminal Law, ii, 64). Hence the legality .‘33%5;_"“’“
of the sovereign’s acts towards his own subjects can
as a general rule be questioned in the courts of the
country. On this principle were decided the cases of
In ve Amir Khan® and Forester v. The Secretary of State
for India?® In the first of these ecases'a Mahomedan
subject of the Crown was arrested in Calcutta, taken
into the interior, and there detained in jail under a
warrant of the Governor-General of Council in the
form prescribed by Regulation IIT of 1818; and it was

LR, 21 A, 38 812 B. L. R.,120; 18 W.R., 349 ;
26 B. L. R., 392, L. R.. I. A., Sup. Vol. 10.
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held that such arrest and detainer were not acts of
State, but matters cognizable by a municipal court.
The arrest was, however, held to be legal under Regu-
lation III of 1818, and Act III of 1858. In the second
case, the DBritish Government had resumed a certain
estate which had been granted to the Begam Samru
by Scindia, whose territories subsequently passed to the
British Governinent, and a suit was brought to recover
possession of it with mesne profits, and for a declara-
tion of a right to hold it free from assessment to
Government revenue. It was held that the suit would
lie, because “the act of Government in this case was not
the seizure by arbitrary power of territories which up
to that time had belonged to another sovereign State ;
it was the resumption of lands previously held from
the Government under a particular tenure upon the
alleged determination of that tenure. The possession
was taken under a legal title, that title being the un-
doubted right of the sovereign power to resume, and
retain or assess to the public revenue all lands within
ite territories upon the determination of the tenure,
under which they may have been exceptionally held
rent-free. If by means of the continuance of the tenure
or for other cause, a right be claimed in derogation of
this title of the Government, that claim, like any other
arising between Government and its subjects, would
primit jacie be cognizable by the municipal courts of
India.” So, too, when the wrongful act is the act of an
individual and not of the State, Jfills v. Moodee Pes-
tonji Khursedji,' or when neither ratified by, nor in
conformity with, the will of the supreme authority
of a State, and in contravention of the royal mandate,
The Bombay-Burmah Trading Corporation v. Mahomed

12 oo, I. A., 37.
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Al Sherazi' a suit for damages will lie in the Civil
Court. In one case, Nobin Chundra De v. The Secre-
tary of State for India}® the Calcutta High Court
held the refusal of certain excise authorities to grant
licenses to the plaintiff for shops or to return a deposit
which he had made in respect thereof was an act done by
the Government in the exercise of its sovereign power,
and that, consequently, a suit for damages would not lie.
This decision was, however, dissented from by the
Madras High Court in The Secretary of State for India in
Council v. Hari Bhanji,* in which the plaintiff sued for
the return of a certain sum of money alleged to have
been illegally exacted from him as import duty on salt.
In this case it was pointed out that the acts of State of
which the municipal courts in India are debarred from
taking cognizance are acts done in the esercise of
sovereign powers, which do not profess to be justified by
municipal law, and it was held that when an act is pro-
fessedly done under the sanction of municipal law, and
in the exercise of powers conferred by that law, the fact
that it is done by sovereign power, and is not an act
which could possibly be done by a private individual does
not oust the jurisdiction of the Civil Court. This was
followed in Vigaya Ragara v. The Secretary of State
Jor India in Council,* which was a suit for damages
brought against the Secretary of State by a Municipal
Commissioner for wrongful removal from office, and it
was held that under the Towns Improvement Act (III of
1871), the Governor in Council could only remove an
elected Municipal Commissioner for misconduct, and the
defendant not having proved misconduct, the plaintiff was
entitled to damages.

110 B. L. R, 345; 19 W. R., 309.
123. 8 L. L. R., 5 Mad., 273.
*I. L R, 1Cal.,11; 24 W.R, 4 L. L. R., 7 Mad., 466.
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Sanction to As to how far Statute-law protects from an action in

ggct);?f St tort, it may be broadly laid down that an action will not

tute-lavr. lie on behalf of a plaintiff who has sustained injury from
the exercise of powers and authorities given by an act of
the Legislature, those powers being exercised with judg-
ment and caution (Addison on Torts, 5th Edition, p. 33).
[n India, the principal cases with respect to injuries
caused by the exercise of statutory powers are found in
relation to acts done by Municipal Commissioners, Rail-
way Companies, Judges, Magistrates, Police, and minis-
terial officers. With reference to acts done by officers
acting judicially, the matter will be separately considered,
us those officers are protected by a special Legislative
enactment, viz., Act XVIIL of 1850, as also are the
subordinate officers carrying out their orders.

Statutory As regards statutory powers in general, the law appears

l{()lf\f-lt.:cu%?l do ¢4 be, that all who have powers under a Statute are pro-

act. tected only by the Statute which gives them the powers ;
and that the Statute will be construed strictly, and in
cases of doubt in favour of the subject, and against the
persons invested with the powers. When, by a Statute, a
particular power is given to do a particular act in a
particular manner, the procedure laid down must be
adhered to most rigidly, otherwise the protection of the
Statute cannot be claimed. These seem to be the conclu-
sions come to in Chabildas Lallubhui v. The Municipal
Commissioners of Bombay, and on this principle the
important cases of Sinclair v. Broughton® was decided.
[n this case, an officer commanding in cantonments,
acting lond jide in the discharge of his public duty,
and under the belief that a person was dangerous by
reason of insanity, had caused him to be arrested and
detained in order that he might be examined by medical

t 8 Bom. H. C. Rep., 85.
2 |. L. R., 9Cale., 3415 13 C. L. R., 195; L. R., 9 1. A, 152,
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ofticers. It, however, afterwards appeared that he was
not a lunatic. The Privy Council in this case said that-
the belief that the plaintiff was dangerous by reason
of lunacy, might have justified the defendant, who, as
commanding officer of the cantonment, had the control
and direction of the police, in directing proceedings
to be taken by the police under the 1th section of Act
XXXVI of 1858 (The Lunatic Asylums Act), but it
was clear that he did not proceed or intend to proceed
under that Act. The plaintiff was, therefore, held to
be entitled to a decree for damages. Similarly, in
Ashburner v. Keshab Valad Tuku Patil! it was held
that a Magistrate who makes an illegal order, which
purports to be made under sec. 308 of Act XXV of
1861, but is not made in accordance with the provisions
of that section, is liable to be sued in the Civil Court in
respect of such order and to be restrained by injunction
from carrying it into effect.
When the Statute gives a general power, the lond fide General
. statutory
and prudent exercise of that power can be called in powers.
question in the Civil Courts: Brindaban Chandra Ral
and others v. The Municipal Chairman and Vice-Chair-
man of Serampore.>  In this case the decision of Lord
Justice Turner in Biddulph v. The St. George’s Vestry*
was gquoted, where he said : “ Now I am very far from
thinking that this Court has not power to interfere
with public bodies in the exercise of powers which are
conferred on them by Act of Parliament. I take it, it
would be within the power and duty of this Court so to
interfere in cases where there is not a bond jide exercise
of the power given by the Act of Parliament, and I
should be very sorry to be supposed to entertain the notion
that public bodies under the general powers given them

! 4 Bom., A. C., 150, 2 19 W. R., 309. 3 33 L. J., Chan., 417.
T, IC 2
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by Act of Parliament can do whatever they think right.”
On this authority, Markby, J., ruled that it should always
be presumed, till the contrary was shown, that a public
body acting on behalf of the public were acting hond jide,

and that their whole conduct must be looked to to see

whether they have substantially complied with the powers
conferred on them by the Legislature. But some control
was necessary, and their conduct was liable to be inves-
tigated both as to its good faith and as to its being within
the limits of their power.

In a recent case decided by the Bombay High Court,
Nagar Valah Narsi v. The Municipality of Dhandhuka,!
West, J., said that public authorities even acting within
the defined limits of their powers must not conduct them-
selves arbitrarily or tyrannically, and cited a dictum of
the late Sir G. Jessel, M.R., in the Duke of Bedjord v.
Dawson,” that “the public body are to be the judges,
subject to this, that if they are manifestly abusing their
powers, the Court will say that it is not a fair and honest

Jjudgment and will not allow it.”

Where there are statutory powers, and injury has
occurred from the exercise of them, the ordinary legal
maxim sic wutere tuo wut alienum non laedas does not
apply, but negligence must be alleged and proved : Hal-
ford v. The East Indian Railway Co? Thus, in Vaughan
v. The Taff Valley Railway Co.* Cockburn, C. J.,
said : “ When the Legislature has sanctioned the use of a
particular means for a given purpose, it appears to me
that that sanction carries with it this consequence, that
the use of the means itself for that purpose (provided
every precaution which the nature of the case suggests
has been observed), is not an act for which an action lies
independently of negligence. But statutory powers will

—

, 1

7 1. L. R., 12 Bom., 490. g RS
2z , N.S. Exch,, 247.

4 B. L.
2 L. R., 20 Eq. Ca., at p. 358. 29 L. J.
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not enable persons to cause or continue n nuisance unless
the creation of a nuisance was expressly contemplated by
the Statute : Rajmohan Basuw and another v. The Fast
Iadian Ruilway (Co.!

The result of these cases seems to be, that a person
claiming the protection of a Statute for an exercise of
powers conferred by it, must, if the power be a particular
one, have adhered vigidly to the letter of the Statute ; or,
if a general one, must have acted in its exercise with long
rides and prudence. If he have done this, the Statute
will protect his acts, -and the ordinary legal maxim sie
utere tuo ut alienum non laedas will not apply.

When a Statute gives a right, or creates a duty, in favour Infringement

= of right or

of an individual or class of individuals, then, unless it E{Ii;cgrggted
enforces the duty by a penalty recoverable by the person l'uy]._stat%te is
aggrieved, any infringement of such right or breach of tort, >
such duty will, if coupled with damage, he a tort remedi-
able in the ordinary way. Thus, it has been held that
where a Statute imposes a duty on a person, a suit will lie
in the Civil Clourt to compel him to perform it, if he refuses
to do so, Ponnusamy Tewar v. The Collector of Madura,?
and for damages, if he fails to perform it, and the plaintiff
has been injured in consequence : The Corporation jfor the
Town of Caleutta v. Anderson.3

But where the Statute creating a new duty or obligation
provides a mode for obtaining compensation for private
special damage by means of a penalty recoverable hy the
party uggrieved, then, primi racie, there is no other reme-
dy than the remedy prescribed by the Act. It depends on
the intention of the Legislature whether the party injured
shall in addition be entitled to sue for damages : Atkinson
v. Newrastle Water Co* (Underhill on Torts, 3rd Bdition,
pp. 23—27). So. in Ram Chand Bhadro and others

110 B. L. R., 0. C., 241. 8 I. L. R., 10 Cale., 445.
3 3 Mad, H. C., Rey.. 35. 4 L. R, 2Ex. D. (C. A), 44,
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v. The Collector of Jessove and others' it was held.
that no suit against the Government would lie for taking
up land for public purposes under the Statute, because
compenszation for the special private damage must be
claimed, if elaimed at all, under the Statute under which
the land was taken up. by the person aggrieved ; and
on the same ground, in Minto v. Kali Charan Das®
it was held, that a lessee could not sue his leszor
for damages when land leased to him was taken up tor
public purposes, as the Act specially provided compen=a-
tion for lessees.

The same principle was also followed in Shakaram
Shridar Gadkari v. The Chairman of the Municipality
of ]\’alv)/a,n,3 The Queen v. The Dean and Chapter of
Rochester,*  The Collector of Patna v. Romanath Tagore
and others,® Stevens v. Jeacocke,S and Doe Dem the Bishop
of Rochester v. Bridges."

But in Sutrughan Das Kumar v. Hokna  Santal’®
it has been held that a sunit for compensation for
wrongful seizure of cattle will lic in a Civil Court,
the provisions of Act I of 1871 being no bar to such
a suit; for the peculiar remedy for wrongful seizure
of cattle and the special limitation provided for it under
Act I of 1871 do not exclude the ordinary remedy which
a man possesses under the law. So, in some cases it hax
been held, as further explained in Chapter II, that a per-
son illegally dispossessed from land, is not debarred by
the provizions of sec. 9 of the Specific Reliet Act, which
provide that a summary suit for possession may be
brought without proot of title within six months trom
the date of dizpossession, from recovering in a regular
suit for possession, not brought within six months’ time,

1 3W. R, 131,
28 W. R., 827.
s

s 7 W. R., 191.

611 Q. B. R., 731

7 Bom, 11, C. Rep., 33 A. C. 7 Burn & Adol., 847.

4 20 L. J., Q. B., 467. <L L. R, 16 Cale.. 159,
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upon mere proof that he was in quiet possession at the
time when he was dispossessed : Tnayatullah Chaudhri
v. Krishna Sundar Sarmah ;' Kawa Manjhi v. Khawas
Nashyo # Mahabir Prasad Singh . Mahabir Singh?®

Judicial officers acting judicially, and officers of any
(lourt or other persons bound to execute the lawful war-
rants or orders of judicial officers acting judicially, are
specially protected by Statute-law, viz., Act XVIII of
1850, sec. 1, which enacts as follows :—* No Judge,
Magistrate, Justice of the Peace, Collector, or other per-
son acting judicially, shall be liable to be sued in any
Court for any act done, or ordered to be done, by him in
the discharge of his judicial functions, whether or not
within the limits of his jurisdiction, provided that he, at
the time, in good faith, believed himself to have jurisdic-
tion to do or order the act complained of ; and no officer
of any Court or other person bound to execute the lawful
warrants or orders of any such J udge, Magistrate, Justice
of the Peace, Uollector, or other person acting judicially,
shall be liable to be sued in any Civil Court for the exe-
cution of any warrant or order which he would be bound
to execute if within the jurisdiction of the person issuing
the same.” Police officers are farther protected for an
act done under the warrant of g Magistrate by the provi-
sions of sec. 43, Act V of 1861.

The ofticer must be acting judicially to claim the pro-
tection of Act XVIIIL of 1850, and the mere fact of his
heing o Judge, Magistrate, Collector or other judicial
officer does not protect him, as he might be acting minis-
terially or privately. Thus, in Chandra Narayan Singh,
Deputy  Magistrate of  Kuatwa, v. Brajo Ballab (Fus
it was bheld, that the removal by a Magistrate of
an  ohstruction in the exercise of powers conferred

1R WL I, 396, 35 C L B, 278, 8 1. L. R., 7 Cale., 391

S 14 B, Lo R.254: 21 W, L, 126, 591,
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under sched. K, clause 1 of the Beng. Act VI of 1863, wax
not a judicial act, so the defendant was not protected
by sec. 1, Act XVIII of 1850, from a suit in the Civil
Court to try the question of the right of the person
against whom the order was made, and to recover dam-
ages ; for Magistrates, ax DMunicipal Commissioners,
might, for the purposes of conservancy, be invested with
certain ministerial powers, but while exercising those
powers they do not act judicially. Sece also Znhabitunts
of Mahalingpore v. Anderson,t Sincluir v. Broughton,®
and Cornell v. Udai Tara Chaudhurani®  So, in Venlatu
Shrinivas v. Armstrong* it was held, that Act XVIII of
1850 did not protect judicial officers from being sued in
a civil suit except in respect of act: done by them in
good faith in the discharge of their judicial functions.
When, therefore, a plaint was presented to a Judge
ugainst such an officer which complained of a wrongtul
act on the part of that officer, the Judge was hound to
receive the plaint and to leave it to the defendant to
plead Act XVIII of 1850.

It it be found that the judicial officer was acting
judicially, the question arises whether he had jurisdic-
tion, and, if he had, no action lies. Thus, in Meyhraj v.
Zakir Hossein® it was held, that, under the provi-
sions of sec. 1, Act XVIII of 1850, no person
acting judicially was liable for an act done, or ordered
to be done, by him in the dizxcharge of his judicial
functions within the limits of his jurisdiction, and
that in such a case the question whether he acted with
wood faith did not arvise, and in Parankusam v. Stuart,t

17 B LR, 452 note. S [ L. R., 1 Ali., 250,

2L Lo Re9Cale, 341015 ¢ L 6 2 Mad. H. C. Rep., 550 S
B., 185: L. 1, 9 1. A, 152, cotva, Queen vo Ntho, 11 W, R,

3 QW R., 372, TR

A5 Bom, HL (L Rep, 47, AL L
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it was ruled that the refusing or accepting of bail
is a judicial and not merely a ministerial duty, and
a mistake in the performance of that duty by a Magis-
trate without malice will not be sufficient to maintain an
action. The ruling in the case of The Collector of
Hooghly v. Tarvaknath Mukarj® is to the same effect.
In this case, the plaintiff sued a Magistrate for damages
occasioned to him by the cutting of his “bund” at
the Magistrate’s order. The case was at first decided
adversely to the Magistrate implicated, on the ground
that he could not be said to have acted judicially in good
faith, believing himself to have jurisdiction owing to the
extreme i1‘1‘egularity of his procedure ; but oh review—
The Collector of  HHooghly and others ~v. Taraknath
Mukhopadhya®*—the above decision was set aside, on
the ground that the Magistrate having acted judicially
and with jurisdiction, the irregularity of the proceedings
was irrelevant, being only material to show an absence
of good faith if he had not had jurisdiction, and the
protection of the Act was allowed. But wilful abuse of
hiz authority by a Judge, that is, wilfully acting beyond
his jurisdiction, is a good cause of action by the person
who is thereby injured : Ammiappa Mudali v. Moha-
med Mustapha Saib, Acting District Munsiff o' Madura.®

Besides want of jurisdiction, the want of bond jide beliet
in jurisdiction must be alleged before an action ot this
kind will lie 1 Praklad Maharuda v. Watt,* where it was
beld, that a plaint against a Judge averring that the
Judge knowingly and maliciously issued an illegal order
to the plaintiff’s injury did not disclose a sufticient cause
of action against the Judge, as it must not only aver that
the Judge had no jurisdiction, but also that he had no

P 4B L RL3TALC I3 WL R W. R.. 63.
13. 3 2 Mad, IH. . Rep., 143,
37T B L RLHY A S8 4 10 Bom. H. €. Rep.. 346,



24 Indian Case-Law on Torts.

reasonable and probable cause for supposing that he had
jurisdiction.

Where the judge or judicial officer has acted judicially
but without jurisdiction, the case turns upon whether he
in good faith helieved himself to have jurisdiction ; and
in the following cases this point has been very carefully
and elaborately discussed.

Calder v. Halket,) Halimuzumal v. The Chairman
of Municipal Commissioners at Hooghly,? Sheis Nay-
yangar v. [Llaghonathu ~Raw and another,® Raghunada
Ravw v. Nathamuni Thathamayyangar,* The Collector
of Sea Customs, Madras v. Punniar Clithambaram,®
Spooner v. Juddow,® Reg. v. Dalsukram Haribhai,
Vithova Malhavi v. Corfield? Vinayak Divakar, Deputy
Magistrate of Surat v. Bai ltcha,® Patton v. Harivam,°
The cases of 7'he Collector of Sea Customs, Madras v.
Punniar Chithambaram,® and Raghunada Raw v. Natha-
muni Thathamayyengar,* are especially interesting on
this point, so a brief abstract of each, as far as the point
under discussion is concerned, will be in place here.

In the first case, the Collector of Sea Customs, Madras,
bad fined the plaintiff, Punniar Chithambaram, for an
alleged hreach of the customs laws, having no jurisdiction
over him, he being a resident of Ceylon, and in Ceylon
at the time. To realize the fine, he seized certain vessels
(LPalmyras), the property of the plaintiff at Madras. The
plaintiff sued for damages in consequence, and as it was
clear that the defendant had acted judicially without juris-
diction, what had to bhe decided was, whether in good
taith he helieved himself to have jurisdiction, because. if

12 vgp, 1, AL, 203, 6 4 Moo. 1. A., 353.

213 W. R, 340. 72 Bom. H. C. Rep., 407: 2nd
# 5 Vad. H. (' Rep., 345. Edit., 384.

* 6 Mad. H. C. Rep., 423. 8 3 Bom. H. C. Rep., App. 1.

$1. L. R., 1 Mad., 9. 9 Ihid, 36, A. C.

10 3 Agra, 409.
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s0, he was protected by sec. 1, Act XVIII of 1850. On
appeal, this point was decided unanimously against him.
It was shown that he had taken no legal advice and had
held no formal trial whatever, merely telegraphing to the
plaintiff, that he had been fined Rs. 50,000 for smugg-
ling opium fifteen months after the date of the alleged
offence. This was followed by the almost immediate
seizure of the plaintiff’s vessels at Madras, the plaintiff
himself being absent in Ceylon. Under these circum-
stances, it was held, that though the defendant might
have believed himself to have jurisdiction, such belief was
not a belief in good faith, which must be a belief resting
on reasonable and probable grounds for action such as
would act on any man with ordinary capacities, and that a
reasonable amount of care and attention in the performance
of official duties on the part of the person doing or ordering
the act complained of was always required before the
protection of the Act could be claimed.

In the second case, the defendant (appellant), the
Deputy Magistrate of Trichinopoly, had ordered the
demolition of the plaintiff’s house, on the ground that it
waz a public nuisance, being an obstruction to the public
thoroughtare. This in law it most certainly was not ;
so the entire absence of jurisdiction to make the order
was clearly shown, and this case too turned on the belief
in good faith of the defendant in his having jurisdiction
to make the order complained of. It was held, that,
owing to the wording of tne provisions of the Criminal
Procedure Clode, under which the defendant had acted,
those provisions were open to a misunderstanding and
misapplication by a Magistrate of ordinary qualifieations
in the way the defendant had misunderstood and mis-
applied them ; and that, consequently, he must be held
to have believed in good faith that he had jurisdiction,
and not to he liable to the action. What made the
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defendant act as he had done was apparently the objection-
ableness of the house standing where it did, to large
numbers of persons who assembled there at the Pagoda
festivals, and he construed this to be equivalent to an
annoyance to people generally, and hence to amount to
a common nuisance. This misapplication and misunder-
standing of the law were ruled not to be so gross as to
constitute lata culpa, a negligence so gross as non
intelligere quod intelligunt omnes, and consequently not to
destroy the presumption of good faith.

A very recent case under Act XVIII of 1850 is Teyen
v. Ram Lal,! in which the law on the subject was
summed up as laid down in these pages. In this
case the defendant was a Deputy Magistrate, who had
convicted the plaintiff of theft and the dishonest reten-
tion of stolen property, and had sentenced him to two
years’ rigorous imprisonment and to pay a fine of
Rs. 500. The conviction and sentence were set aside on
appeal, but in the meantime the Magistrate attached and
sold certain moveable property helonging to the plaintiff.
In doing so, he did not make use of the form of notifica-
tion of sale prescribed by the Criminal Procedure Code,
and he further Leld the sale before the date fixed by the
notification, as the property attached consisted ot live
stock, and it was necessary to sell it so as to avoid the
cost of its maintenance. It was held in this case that the
defendant was protected by the provisions of Act XVIIL
of 1850, and the Court laid down, first, as pointed out
ahove, that under this Act, where an act done or ordered
to be done by a judicial officer in the discharge of his
Jjudicial duties is within the limits of his jurisdiction, he is
protected., whether or not he has discharged those duties
erroneously, irregularly or even illegally, or without he-
licving in good faith that he had jurisdiction to do the

1L LR, 12 AN 115
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act complained of, and where the act done or ordered
to be done in the discharge of judicial duties is without
the limits of the officer’s jurisdiction, he is protected, it
at the time of doing or ordering it, he in good faith
believed himself to have jurisdiction to do or order it.
The Court in this case further pointed out that the word
¢ jurizdiction,” as used in Act XVIII of 1850, means
authority to act in a matter, and not authority or power
to do an act in a particular manner or form.

As to wrongful acts done involuntarily, and the pre-
sumption of law as to acts done under the influence of
pressing danger, it may be stated that acts done by rea-
son of vis major, or the act of God, are held: to he in-
voluntary. Thus, in Ram Lal Singh and others v. Lil
Dhari Muhton, where the defendant had a preseriptive
right to maintain a ‘bund’ and all reasonable and proper
precautions had been taken, but owing to a severe and
unaccustomed inundation the ¢ bund’ broke and the water
escaped and did damage, the defendant was held not li-
able, on the ground that the damage was caused not by
his own act or omission, but by wis major, or the act of
God ; and the Madras Railway Company v. The Zemin-
dar of Carvatenagarum?® and Nichols v. Marsland 3 were
quoted as authorities for this ruling. When we come to
consider, in the next chapter, the maxim sie wtere tuo ut
alienum non laedas, we shall point out the variation, that
the damage being due to w's major, or the act of God.
makes in the interpretation of the above maxim.

The right of self-preservation, as far as it consists in
the right of private defence, has its limits clearly defined
in secs. 96 to 106 (inclusive), Indian Penal Code, where
the right is stated as a right to defend not enly & man’s
own body and property, whether moveable or immoveable,

1 [ L R, 3 Cale., 770, 2008 22 W R 2 0%
2 L.R.,11 A, 2641408 LK. 8 L R..oBx. DL
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but the body and property of another, against any offence
affecting the human body, and certain offences and
attempts at the same affecting property,—uwiz., theft,
robhery, mischief, and criminal trespass.

But as this would be the interposition of Statute-law
to prevent the act being legally wrongful, and not an
instance of the presumption of the act being involuntary,
which the law draws from the existence of pressing
danger, I would give as an instance of this : a man being
pursued by a dangerous animal, and taking refuge on
another’s property or in his house ; this would be no
trespass.

I shall now proceed to discuss the subjects of ¢malice
in law,” ‘want of reasonable and probable cause,’ ¢ good
faith,” ¢ negligence,” and ¢ fraud and falsehood.’

There are acts in the doing of which the law requires
the ingredient of malice before it pronounces them to be
actionable. Malice is of two kinds, ¢ express malice’ and
“malice in law.” Now, ‘express malice’ need not neces-
sarily be ‘malice in law,” nor need ‘malice in law’ be
“express malice.” ¢ Express malice,” too, is what is popu-
larly known as malice, and ‘malice in law’ is ‘implied
malice’ as well as ¢ express malice,’—i.e., where, from the
circumstances ot the case, the law will infer malice. The
general presumption of law is in favour of innocence, but
the law presumes every act in itself unlawful to have heen
wrongfully intended till the contrary appears. Lord
Mansfield, in Rex. v. Woodfall,! laid down very clearly
the distinction between those cases where a ¢riminal intent
must be proved and those where it will be presumed :—
“VWhere an act in itselt indifferent, if done with a parti-
cular intent, hecomes criminal, the intent must be proved
and found ; but where the act is in itself unlawful, the
proof of justification or excuse lies on the defendant, and

1 5 Burn, 2667.
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on failure thereof the law implies a criminal intent.”
The same presumption arises in civil actions, where the
act complained of iz unlawful. This means, that when
the act complained of isin itself unlawful, the law will
infer malice ; when lawful, malice will have to be proved.
In the leading case of Bromage v. Prosser,! Bayley, J.,
said : ¢ Malice, in the common acceptation, means ill-will
against a person ; but, in its legal sense, it means a
wrongful act done intentionally without just cause or
excuse. . . . . If I traduce a man whether I know him
or not, and whether I intend to do him an injury or not,
I apprehend the law considers it as done of malice, be-
cause it is wrongful and intentional. It equally works
an injury whether I mean to produce an injury or not,
and if T had no legal excuse for the slander, why is he
not to have a remedy against me for the injury it pro-
duces and I apprehend that the law recognizes the dis-
tinction between these two descriptions of malice—malice
in fact, and malice in law—in actions of slander.” In
Gloutiére v. Robert Charriol and others? the Court said :
“ Malice, inits legal sense, is something less than male-
volence or vindictive feeling. Acts done wrongtully and
without reasonable and probable cause, and acts done
vexatiously and for the purpose of annoyance, have been
held by the law to be malicious.” And they added, that
the act must be done wrongfully, for it done in good faith,
though a cautious person would have abstained from doing
it, it is not malicious ; but in the absence of such causes
as would influence a man of ordinary caution, malice
may be presumed at the option of the Court, the infer-
ence of malice not being compulsory upon the Court to
draw, and being capable of being rebutted by good faith

being shown.

14B. &C.,247;8. C,6D. &R., 296.
2 All. H. (. Rep., 1870, p. 353.
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In The Collector of Sea Customs, Madras, v. Punniar
Chithambharam,' before quoted, Kindersley, J., following
Bayley, J., in Bromage v. Prosser,® drew a distinction
between ¢ express malice’ and malice in law,’ defining
the former as an act done with ill-will towards an
individual, and the latter as a wrongful act done inten-
tionally without’ just cause or escuse. It may be laid
down, therefore, that when an act unlawful in itself is done
intentionally without just cause or excuse, the law will
infer malice. Practically speaking, in most cases when
the law requires malice to be shown, there will be
abundant evidence of express malice ; but the High Court,
Allahabad, no doubt, laid down, that where express malice
did not exist, the Court was not bound to infer malice
from want of reasonable and probable cause. And this
view is shared in by the Madras High Court in Raglunada
Rau v. Nathamuni Thathamayyangar,® where they said :
“The inference of malice in civil cases is a matter of fact,
and the mere absence of reasonable and probable cause for
an act does mot justify the concluding as matter of law
that the act is malicious.” This shows that absence of
reasonable and probable cause is not to be taken as
identical with malice, though malice may, having regard
to the circumstances of the case, be inferred from it.
Circumstances may. no doubt, exist, where, though the
act was done without reasonable and probable cause, a
Jourt would be justified in not inferring malice ; though
these cases would be comparatively rare. Between
individuals express malice will ordinarily be found to
exist ; but when it does not exist, or when the actions of
public bodies or officers, especially judicial officers are in
question, very nice points may arise as to whether, under
the circumstances, malice should be inferred from want of
reasonable and probable cause or not. In most of these

1 1. L. R., 1 Mad., 89. 2 4B.&C., 247. 2 6 Mad. H. C, Rep., 42.
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cases, the whole question will turn, as the Madras High
Court said in Goday Narayan Gajpati v. Sri Ankitam
Venkata Garu,' “ on the cogency of the inference to be
derived from the absence of reasonable and probable cause,
the best test for which is partly abstract and partly
concrete.  Was it reasonable or probable cause for any
disereet man? Was it so to the doer of the act? If
these questions are answered in the negative, the inference
of malice would appear to be irresistible.”

The case of Jagat Lal Chaudhuri and others v. Tasa-
dak Al is an instance of a case in which malice in
law was held not to justify the inference of express malice.
In this case the plaintiffs sought to recover damages for
an injury done to their property by an embankment raised
by the defendant on their property, which had the effect
of causing it to be flooded and preventing their culti-
vation of paddy, and they pleaded that on a former
occasion, on which they had sued the same defendant for
a similar act of trespass, they had obtained a decree.
But the continuance of the trespass was held not to be
evidence of malice, and as the suit was brought to recover
actual loss alleged to have been sustained, but which the
plaintiffs failed to establish, their claim was rejected.

In libel, if the fact of publishing the libel is proved,
the law infers malice from such publication. Should the
defendant then succeed in proving the publication to be
privileged, he has a good answer to the action, unless
express malice is alleged and proved ; but if express malice
is proved, the publication cannot be deemed to be privileg-
ed.” See Shepherd v. The Trustees of the Port of Bom-
bay,? -Peter v. Dufour.®

Bxpress malice is not necessarily malice in law : for
instance, a prosecuticn set on foot with the most express

1 6 Mad. H. C. Rep., 85. 8 1.L. R., 1 Bom., 477, per Green, J.
2 25 W. R., H47. 46 W. R, 92.
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malice, but with reasonable and probable cause, would
give no ground for an action to recover damages for
malicious prosecution.

Where the inference of malice is to be drawn from the
want of reasonable and probable cause, there must be an
utter absence of good faith.” In 7%e Collector o Sea
Customs, Madras, v. Punniar Chithambharam® before quot-
ed, Sir Walter Morgan, the Chief Justice, said: A
belief on no probable or plausible ground, and arrived at
inconsiderately and without due enquiry, cannot be con-
sidered a belief ©in good faith ; > and he added, that, in
several cases, the words ¢ good faith,” used in Act XVIII
of 1350, sec. 1, had been construed to require reasonable
care and attention in the performance of his official duties
on the part of him who orders the act, for the error, whe-
ther of law or fact must, to be protected or excused, be
shown to rest on some foundation ot reason.

In Raghunada Rav v. Nathamuni Thathamayyangar,?
the Court, following Pease v. Chaytor,® and Douglas v.
Corbet,* defined abelief in © good faith’ to be an honest
persuusion, founded after fair enquiry and consideration,
upon what might be mistakenly, either in law or fact,
considered a reasonable and probable ground by a person
possessing the ordinary qualifications for the office held by
the Magistrate sought to be made liable ; and in Radla
Prasad  Singh  v. Ram Jewan Singh and another®
the legal meaning of ¢ good faith’ (hond fides) was
declared to be ¢with due care and after due enquiry.’
What is done in ¢ good faith > therefore is, as a rule, done
with ¢ reasonable and probable cause,” and what is done
without ¢ reasonable and probable cause’ can hardly ever
be said to be done in ¢ good faith’ Where that can be
said, it is because under the peculiar circumstances of the

'LOL. I, 1 Mad., 89. " 83 B.and S., 620
26 Mad. H, C. Rep., 423, 46 EL and BL, 514,
511 W. R., 389.
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case, the Court will not be justified in drawing the inference
of malice in law. The best test, therefore, for implied
mulice lies in the presence or absence of those circumstan-
ces which would constitute reasonable or probable cause
in each particular case : and as Morgan, C. J., said in 7%e
Collector of Sea Customs, Mudras, v. Punniar Chitham-
bharam! :—* Each case of the kind must be judged accord-
ing to its own set of circumstances ; ” and this too is the
principle advocated in Goday Narayan Gajpati v. Sri
Ankitam Venkata Garu®  Honesty and bona-fides are to
be invariably presumed till the contrary is shown : Lutf
Ali and others v. Abu® ‘ '
¢ Negligence * was defined by Alderson, B., in Blyth v. Xegligence.
The Birmingham Waterworks Co.% as follows :—¢ Negli-
gence consists in the omitting to do something a
reasonable man would do, or in doing something that
a reasonable man would not do, in either case uninten-
tionally causing mischief to another.” The action in
tort founded on negligence is based either () upon a
duty imposed by Statute-law on the wrong-doer, and a
breach of it to the injury of the person complaining ; or
() on the idea of an obligation on the part of the wrong-
doer towards the sufferer, and a breach of that obliga-
tion to the injury of the latter. Ou this point, Under-
hill, in his Law of Torts, p. 163 (8rd Edition), remarlks :
“Itis a public duty incumbent upon every one to exer-
cise due care in his daily life, and any damage resulting
from his negligence is a tort.”  Where by Statute-law a
duty is imposed upon a person, neglect on his part to
perform that duty subjects him to an action, without
express words to that effect in the Statute. This we
have seen before in the case of Ponnusamy Tewar v.
The Collector of Madura® In that case the action was

11 L. I, 1 Mad., 89, 215 W. R., 203,
26 Mad. H. C. Liep., §5. 425 L. J., Exch., 212
5 3 Mad, H. C. Rep., :
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brought to compel the defendant to perform. the 'oﬁicial
duty of registering and sub-assessing a zemindari t-mns'-
ferred in accordance with Reg. XXV of 1802, and it
was held that the action would lie. Duties are imposed
by Statute on Railway Companies, Municipal Comumnis-
sioners, and other public bodies ; and failure to perform,
or neglect in performing, those duties render the defend-
ants liable to an action, both to compel them to perform
those duties and to recover damages as compensation
for any injury that has been sustained by reason of
their neglect or omission. But apart from duties im-
posed by Statute-law, in all cases where the obligation
of care towards the interests of another is held to exist,
an action for the breach of that obligation by negligence
will lie, if injury occurs therefrom. Thus, in Sram:
Nayuda v. Subramanya Mudali! it was held, that,
to sustain an action for mnegligence, there must be an
obligation on the part of the defendant to use care and
a breach of it to plaintiff’s injury.

Illustrations of this principle are to be found in the
cases of The Corporation of the Town of Calcutta v. An-
derson,? and of Iivans v. The Trustees of the Port of
Bombay and Diler Daulat Bahadur® In the former case,
the Commissioners for the town of Calcutta had allowed
an BExecutive Engineer of the Gevernment of Bengal to
open a road for the purpose of carrying off the surplus
water of a tank, subject to the condition that a contractor
licensed to do such works for the Municipality should be
employed to do the work. The road was opened, but was
left unfenced and insufficiently lighted at night, and the
plaintiff, Anderson, driving along the road after dusk
drove into the hole in the road and was badly injured.
He accordingly sued the Corporation, the contractor and

1 2 Mad, H. C, Rep., 158, 2 L. L. R., 10 Cale., 445.

8 1. L. R., 11 Bom., 329,
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the Secretary of State for damages. It was held that
there had been negligence in leaving the hole in the road
unfenced and unlighted, for which the first and second
defendants were liable. The facts of the second case are
similar. In this case the plaintiff sued for damages sus-
tained by him in consequence of his having fallen into a
hole dug on the land of the first defendants by an employd,
named Hewson, of the second defendant. The plaintiff
occupied a house near the land of the first defendants,
and had been in the habit of crossing this land daily in
going to and from his place of business. On the morn-
ing of the day on which he was injured he had crossed
the land and gone to his place of business as usual. On
returning at night he fell into a hole which had been
dug during the day across the path over the land by
Hewson, who had been permitted to make borings in the
land, tor the purpose of ascertaining the suitability of
the soil for building purposes, for which purposes the
second defendant had obtained an agreement to lease
the land from the first defendants. The hole was proved
to be several feet deep, and to have been dug right
across the pathway. It was unfenced and unlighted. It
was therefore held that there had been negligence on the
part of Hewson, for which the person who employed
Lim, viz., the sccond defendant, was liable.

In actions for negligence, the negligence must cither
be clearly proved to be that of the defendant, or he such
that, under the circumstances, his negligence is to be
presumed. Where the evidence leaves it uncertain
whether the negligence arose from the defendant’s or
the plaintiff’s fault, the action will fail. Thus, in
Koegler and Co. v. A. Yule and Co.! it was held, that
the burden of proving negligence lay on the plaintiffs,
and that if the negligence was doubtful, they could not

y 51T, 401, Q. C.; 11 WL R, 0. C., 5.
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recover ; and that it was not necessary for the defend-
ants to show that there had been none. And in all cases
where it can be shown that the plaintiff contributed
to the accident by negligence on his own part, he cannot
recover, because a man cannot complain of that which
he has himself helped to bring about (Addison on Torts,
5th Bdit., p. 23). The case of TFoodhouse v. The
Calcutta and S. L. Railway Co.! was a case in which
the plaintiff, who was travelling on the defendants’ rail-
way, sustained severe injuries from a fall he received in
stepping on to the platform when the train stopped.
The defendants pleaded contributory negligence on the
part of the plaintiff in getting out of the train when he
did ; but the evidence affording a presumption of negli-
gence en their part and showing no contributory negli-
gence on that of the plaintiff, he was successful. The
Court quoted Erle, C. J., in Scott v. The London Docl
Co.,2 where he said : ¢ There must be reasonable evidence
of negligence. But when the thing is shown to be under
the management of the defendant or of his servants,
and the accident is such as, in the ordinary course of
things, does not happen if those who have the manage-
ment use proper care, it affords reasonable evidence, in
the absence of explanation by the defendant, that the
accident arose from want of care.” In Ilulford v. The
East Indian Railway Co.? which was a suit brought
against the defendants for negligence in that a spark from
one of their engines set fire to dry grass at the edge of
the line, which spread and destroyed the plaintiff’s proper-
ty, on the grounds (a) that they should not have allowed
the dry grass to remain where it was, and (/) that they
should not have driven their engines without due precau-
tions to prevent the expulsion of sparks, it was held, that
neither in the state of the banks, nor in the construction

19W.R., 73. 2 34 L J., Exch., 220.
814B.L. R, 1,0.C.
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of their engines, was any negligence shown on the part
of the defendant company. As to negligence, Williams,
J., in Fremantle v. The L. N. W. R. Co.} was quoted.
He said.: “As to negligence, the company, in the con-
struction of their engines, are not only bound to employ
all due care and all due skill for the prevention of mischief
accruing to the property of others by the emission of
sparks or any other cause, but they are bound to avail
themselves of all the discoveries which science has put
within their reach for that purpose, provided that they
are such as, under the circumstances, it is reasonable to
require the company to adopt” Also Sir William Erle,
C.J.,in Ford v. L.and 8. W. R. Co.? where he said:
““A railway company is bound to use the best precau-
tions in known practical use to secure the safety of their
passengers, but not every possible preeaution which the
highest scientific skill might have suggested.” And
again, ZXmmock v. North Staffordshive Railway Co..t
where, at the direction of Keating, J., the jury found no
negligence on the part of the company for omitting means
to prevent the emission of sparks from their engines, the
means suggested being such as practical men stated would
impede the engines and would not he effectual for the
object.

In cases where the accident would not, in all prob-
ability, have happened but for the want of care on the
part of the defendant, the plaintiff should be held to
have made out a primd fucie case of negligence ; and it
will lic on the defendent to rebut it. And in cases
where contributory negligence is pleaded, it must be
shown that such negligence was co-operative in causing
the accident, for mere negligence will not disentitle a
sufferer to relief, unless by the exercise of ordinary care
he might have avoided the consequences of the wrong-

131L.J,N. S, C.P.,12 2R & F., 730, 34 F. & F., 1038,
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doer’s negligence. Similarly, if the wrong-doer, by exer-
cise of ordinary ecaution, might have avoided the conse-
quences of negligence on the part of the sufferer, he will
be held liable if he do mnot exercise such caution (Addi-
son on Torts, 5th Edit., pp. 23 et seq.). The reports of
our Indian High Clourts contain but few cases of torts
resulting from negligence. I have quoted the cases I
have found, and for the propositions I have laid down
am mainly indebted to Addison on Torts, 5th Edit.,
Chap. I. There is a case—Molamed Yusuf v. The P. and
0. Steam Navigation Company'—but the question of negli-
gence was there discussed chiefly in order to ascertain
if the defendant company were liable for the negligence
of a servant (pilot) they were compulsorily obliged to
employ. This case will be referred to later on when I speak
of the liablity of third parties for torts done by others.
Where, owing to fraud, any person has sustained any
injury, he can maintain an action to recover compensation
on account of such injury. In Wharton v. Muna Lal
and others?® where the plaintiff’s property had been
fraudulently transferred, it was held that he was entitled
to recover damages on such account from the actual
transferor and from the person who was found to be the
prime-mover and instigator of the transaction as well as
from his own agent who had consented to such transfer,
and from the purchaser who, being aware of circum-
stances sufficient to create suspicions, dealt with person
who had no authority to sell. Thus, all who profit more or
less by a fraud, and all who aid and abet it, as well as
those who directly commit it, are all liable in damages.
But if the plaintiff’s own conduct has heen fraudu-
lent, he may not be entitled to recover. Thus, in Bhu-
narain Chole and another v. Raghunath Gobind Rai}

' 6 Bom. H. C. Rep., 98, 0. (. 2 All. H. C. Rep., 18686, p. 96,
318 W. I, 230.
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in which two brothers had sold, as their own, pro-
perty belonging to themselves and to three minor
brothers, and the minors on coming of age had sued for
and recovered their property from the purchasers, it was
held that the latter could not recover damages from their
vendors, as they had been aware from the first that they
were dealing with the property of infants, and that they
were obtaining possession of it in a manner calculated
to injure the infants.

Acquiescence, either express or implied, in a wrong
takes away the right of action ; hence, the maxims con-
sensus  tollit injuriam and wolenti mnon fit injuria.
Such acquiescence may be presumed from the plaintiff’s
slumbering on his rights.  The following are cases where
direct acquiescence was held to take away the right of
suit :—Madan  Gopal Mukharji and others v. Nilmani
Banarji and others® Sufru and another v. Futteh and
others,” Bhairo Datta v. Lekhrani Koer,® and Jamsetji
Burjorji Bahadurji v. Ebrahim Vydina.®

In the first case, a dispute having been taken before
a Magistrate, and he having visited the spot and having,
with the consent of all, altered an existing pathway into
another more convenient to the parties generally, the
plaintiffs were held bound by the act they had consented
to, and were held to have no right of adverse action. In
the second case, a proprietor having consented to the
use of a house of his as a house of prayer, his heirs
were held debarred from claiming the house for pri-
vate purposes after his decease. In the third case, as
the plaintiff had countenanced the acts complained of,
the Court was held bound to refuse redress. In the
fourth case, the plaintiff had obtained a decree against
the defendant for possession of a cotton press, but

111 W. R, 304, 16 W. R., 123,
215 W. R., 505. 4 1. L. R., 13 Bom., 183.
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had not executed his decree, and the defendant re-
mained in possession and worked the press. A fire then
broke out and much damage was done, and the plaintiff
sued the defendant for damages. It was held, however,
that independently of negligence, the defendant was
not liable to the plaintiff for the loss occasioned by
the fire. Down to the date of the first decree, the
defendant in keeping possession of the press and work-
ing it was no doubt a trespasser; but subsequently to
that decree he remained in possession and worked the
press with the consent of the plaintiff. Hence the
maxim zolenti non fit injuria applied to the circumstances
of the casc.

The following cases relate to indirect or presumed
acquiescence : Beni Madhab Das v. Rum Jai Rokh,}
Rudha Nath Banarji v. Juikvishna Mulharji and others.?
Shildas Banarji v. Baman Das Mukharji? Hira Lal
Koer v. Parmessar Koer and others DBrakmo Mui
Chandhurani and  others v. Kumudini Kant Buanarji
and others,S and Gopi Chand v. Liakat Ilossein.

In the first case, the plaintiff having a right of way
allowed the defendant to build a house on the pathway
and enjoy it for seven years. He then sued to open up
the right of way by demolishing the house; but his
acquiescence in its building being presumed, his claim
for the demolition of the house wuas refused. In the
second, the plaintiff not having opposed the making of
a new road on his land till it was completed, his claim
was held barred. In the third, the defendant, a tenant,
having built a house on his land, and the plaintiff, his
landlord, remaining passive, and allowing the building
to go on, he was not allowed to say that the defendant

11 B, L R., 213, A. C.; 10 W. 815 W. R., 360; 8 B. L. R., 237.
R., 316. *15 W. R., 401.
21 W. R, 288 517 W. R., 466.
695 W. R, 211.
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had done wrong, In the fourth, it was ruled that
acquiescence in the interruption of an casement might
safely be presumed if steps were not taken for a long time
after the interruption to assert the right. In the fifth,
it was held, that the plaintiff having been aware of the
erection of a privy by the defendant on his (the plaintiff’s)
land seven years before, his consent to the erection should
be presumed, and his suit for the demolition of the privy
not allowed. In the sixth case, in which the defendants
pleaded that they had purchased a building right from a
third party with whom the plaintiffs had settled the land,
and that the plaintiffs had seen them building the house
in question without offering any objections, if was held
that in the circumstances the plaintiffs could not have the
house removed.

Another leading case on this subject is that of Nicholl v.
Tarini Charan Basu,! in which the plaintiff sued for
an injunction restraining the defendants from making
bricks, which they were making on land they had
taken on temporary leases from their co-defendants, who
were lolders of small holdings within the plaintiff’s zamin-
dari, and the suit was dismissed on the ground that the
evidence showed such a continued use of the land for
twenty-five years as raised a strong presumption of ac-
quiescence on the part of the landlord.

In Nil Kant Sahai ~v. Jaju Sakhn?® in which the
plaintiff claimed a right of easement in the shape of a
drain passing over the land of the defendant, it was said
that he could not be allowed, in equity, to stand by and
cee his rights infringed by the building of a house without
complaining in any way of such infringement ; but was
bound at once to do his best to prevent u permanent
obstacle being put in the way of the enjoyment of the right.
The same was alzo helll in Ben/ Madhal Banarji v. Jui

193 W, R., 208. 2 20 W. R., 328.
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Krishna Mulharjit Kedarnath Nag v. Khettro Pal Shib-
ratna,®> and Naia Misra v. Rupikan®

But there are cases—notably, where one person has built
by mistake on the land of another, and that other has not
set him right—where the acquiescence has not been held to
take away all right of action :—FHara Chandra Mulkharj
v. Halodhar Mukharji and Rani Rama v. Jan Mahomed.s

In the first case, the plaintiff had slumbered on his
rights and allowed the defendant to erect a ¢ pucka’ build-
ing on his land. Acquiescence on his part was presumed,
but he was referved to a suit for damages, or for rent of
the land on which the house stood. In the second, the
defendant having built on the plaintiff’s land, believing it
to be his own, and the plaintiff not setting him right, it was
held, that the plaintiff could not assert his legal right
against the defendant without making him full compensa-
tion. In this case, the rule of equity on which the Court
acted was, as stated by Lord Eldon in Dann v. Spurrier,
that ¢ the Court will not permit a man knowingly, though
passively, to encourage another to lay out money under
an erroneous opinion of title ; and the circumstance of
looking on is in many cases as strong as using terms of
encouragement. When a man builds a house on land,
supposing it to be his own or believing he has a good title,
and the real owner perceiving his mistake abstains from
setting him right, and leaves him to persevere in his
error, a Court of equity will not allow the real owner to
assert his legal rights against the other, without at least
making full compensation for the monies he has expended.”

In u subsequent case, Langlois v. Rattray,” it was
explained that in order to prevent the owner of land.—

7 B. L. R, 153;12 W. R., 495. 4 W. R., 1864, 166.

2 L. L. R, 6 Cale,, 34; 6 C. L. 53B.L.R,1SA. C, 11 W. R,
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who is charged with standing by and allowing another
person who believes he has a good title thereto, to enter
on the land and spend money in improving it,—from
recovering possession thereof, fraud and deceit on the
part of the owner must be clearly proved.

In one case—Safdar Ali Khan and others v. Jeo
Narayan Simgh!—the removal of a building, which the
defendant had erected while the plaintiff stood by and
looked on, was allowed, because it was not substantial,
cost little, and the materials-could be easily removed. In
another case—Ilaro Sundari Deli and others v. Ramdhan
Bhattacharji*—it was held, that if the plaintiff brought
his suit within the ordinary period of limitation, his
consent to the act complained of could not be inferred
merely because he did not bring his suit immediately
or soon after the commission of the act. This was
also held in Ramphal Sahw v. Misri Lal® and in Uda
Begam v. Imamudin® In this latter case, the Allahabad
High Court said they approved of the dictum of the
Madras High Court in Pedde Muthulaty v. Timma
Reddy® to the effect that on the whole it may be
taken as the law both of (lourts of law and equity that
mere laches, short of the period prescribed by the statute of
limitation, is no bar whatever to the enforcement of a
right absolutely vested in the plaintitts at the period of the
suit. *But where there is more than mere luches,” the
Allahabad High Court go on to =ay, *where there is
conduct or language inducing a reasonable belief that a
right is foregone, the party who acts upon the belief so
induced, and whose position is altered by this belief ix
entitled in this country as in other countries to plead
acquiescence, and the plea, if sufficiently proved, ought

116 W. R., 161. 8 21 W. R, 97.
3 7V, L., 276. 4 1L R, 1al, 82
5 2 Mad. H. C. Rep., 270.
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to be held to be a good answer to an action, although
the plaintiff may have brought suit within the period
prescribed by the law of limitation.” In a subsequent
case, Fatehyab Kahn v. Mahammad Yusuf,' in which
the plaintiffs sued for the removal of building which
the defendants had erected, and which was an obstruction
to the plaintiffs’ right to use a court-yard adjoining their
residences, it was held that as the only evidence of acqui-
escence on the part of the plaintiffs was that they did not
immediately protest, they had not acquiesced in the con-
struction of the building, and so were entitled to have it
demolizhed.

The legal effect of delay and of lapse of time
leading to the inference of acquiescence is thus admirably
put in The Lindsay Petroleum Co. v. ITurd?® quoted
in Jamna Das Shankar Lal and another v. Atmaram
Harjivan®  Their Lordships said :—¢ Where it would
be practically unjust to give a remedy, either because
the party has by his own conduct done that which
might fairly be regarded as equivalent to a waiver of
it ; or where, by his conduct or neglect, he has, though
perhaps not waiving that remedy, yet put the other party
in a situation in which it would not be reasonable to place
him if the remedy was afterwards to be asserted, lapse of
time and delay are most material. DBut in every case,
if an argument against relief which otherwise would be
just, is founded on mere delay, that delay of course
not amounting to a bar by any Statute of Limitations,
the validity of that defence must be tried upon prin-
ciples substantially equitable.” In Narayan bin Rughoji
v. Bholagir (turw Manjiry and two other appeals, it
was held, that where the defendant, knowing plaintiff
to lay claim to certain land which the plaintitf knew

3L LR, 0 AL, 434, 3 1, L. ., 2 Bom., 133.
2 L. R., 5 P. ¥, 230, 4 Rom. H. (", Rep., 1869, p. 80, A. C.
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to be his own, purchased the land from a third party,
and built a house on it, the plaintiff looking on, the latter
was not entitled to recover the land with :he house on it,
but the defendant might remove the house.

[ shall now proceed to discuss the liability of the f:z‘})l:gtg’ogﬁs
wrong-doer in torts. This liability may either arise
directly, as when the wrong-doer himself inflicts the wrong;
or owing to abetment, as when the wrong-doer abets or
procures the wrong-doing ; or owing to ratification, as
when the principal ratifies the wrong done by his agent ; or
owing to relation, as when the master is held liable for the
wrong done by his servant, or an inunkeeper, when his
guest’s goods are stolen from his inn.

I shall also consider, premising that the liability in
tort is joint and several, whether this joint and several
liability may be varied on occasions, and whether there
is a right as between the wrong-doers themselves of
contribution.

On direct liability I need say little, as it is manifest
that the actual docr of the wrong will always be liable if
the plaintiff chooses.

Az to abetment, in the caso of Aashinath Koer v. Abetment
Deb Kristo Ramanuj and others! it was held, that, in
actions of wrong, those who abetted the tortious acts
were equally liable with those who committed the wrong.

This was a case in which the defendants were sued for
non-delivery of possession of some hoats. So, too, in
Golah Chand Navlakhya v. Jiban Kumard? which was
the case of a suit brought without any reasonable and
probable cause, and in which a third party came into the
suit and carried it on from the very first, the intervenor’s
conduct was held to amount to causing the suit to be insti-
tuted as well as to caurrying it om,—and he was found
liable in damages to the plaintiff. Sce also Wharton v.

116 W. R., 240, 3 24 W. R., 437
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Muna Lal, previously cited, and Mahammad 1brahim v.
Glulam Ahmad,? in which certain persons who had per-
suaded and procured the wife of a Musulman, one being
the father, and another, an alleged husband of the girl,
to remain absent from him and to live separately, were all
found liable in damages.

As to ratification, according to the English law the
wrong must have been done by the agent for the princi-
pal’s use and benefir, and the principal’s agreement subse-
quent thereto will then amount to “ a precedent command-
ment ” (Lord Coke), for omnis ratihabitio vetrotralitur et
mandato priorvi cquiparatur (Addison on Torts, 5th Edit.,
p. 87). Onc of the leading cases in India is Shamsun-
dard Debi v. Dulhae Mandal and others® In this case
the appellant (defendant), having obtained a decree for
khas possession of a <hare in a zamindari, had refused to
recognize the raiyats whom the farmers under her co-
sharers had settled in the estate, and her agents had
cut and carried off the crops of those raiyats. Loch, J.,
held, that those acts were beyond the ordinary scope of
her agent’s duty, and that, unless it could be shown that
the appellant ordered or ratified the acts, she was not
liable. As, however, in the present case, the circumstances
gave rise to a strong presumption that the acts were done
with her knowledge, which presumption was not rebutted,
she was held liable. Glover, J., held, that the appellant
was liable for the acts of her agents which were done in
furtherance of her known wishes and for ler benefit.
Loch, J., quoted Addison on Torts, 2nd Edit., p. 831
(5th Edit., pp. 87-88), as to ratification ; and held, that,
as it was very difficult in this country to get evidence of
the authorization or ratification by a principal of acts such
as the above, a strong presumption, which required rebut-

1 1 Agra, 96. DB Tl I8 A\ (g 227 g 101 WY 1R,
2 1 Bom,, 236. 101.
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ting, was always raised if the acts were for the principal’s
benefit, and if the acts were done with the principal’s
knowledge. In the case of Grish Chandra Das v. Gillan-
ders, Arbuthnot and Co.}' the converse was held. Here
the plaintiff had let a cargo boat to one U. C., who
was the agent of the defendants for the landing of some
goods. A dispute arose between U. C. and the plaintiff
about the terms of the hiring, and the latter refused to
allow him to land 53 bales of goods still on board. Where-
upon U. C. and an assistant of the defendants forcibly
took the goods without discharging the plaintifi’s lien on
them and landed them, and the detendants received them
into their godowns. As it was proved that U. C. and the
assistant acted without the knowledge or authority of the
defendants, and that the defendants had received the goods
into their godowns without knowing how they had been
obtained, it was held that, in the absence of such Lknow-
ledge and authority, the mere receipt of the goods did not
amount to a ratification on the defendants’ part of the
tortious acts of their agents so as to render them liable to
the plaintiff’s action.

It may be noted that a ratification of a tort by a prin-
cipal will not free the agent from his responsibility to
third persons.

As to liability by relation, this arises chiefly in the case of Master  and
master and servant, and the liability of the master for the servants
torts of the servant may be summed up briefly as follows :—

The master is liable for the tortious acts of his servant,
it those acts are done in the course of his employment in
his master’s service, on the maxims respondeat superior
and qud fucit per alium fucit per se.

This rule is of almost universal application, and it makes
no ditference that the master did not actually authorize or
even know of his servant’s act or neglect, for even if he

12 B. L. R., 140, O. C.
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disapproved of it or forbade it, he is equally liable if the
act be done in the course of the servant’s employment.
(Manley Smith’s Law of Master and Servant’s, 3rd Edit ,
pr- 260, &e.)

The important point to remember is, that the act must
be done in the course of, or within the scope of, the
employment ; beyond that course or scope the servant is
as much a stranger to his master as any third person. For
the act of the servant to be the act of the master, it must
be done in the executicn of the authority given by the
master.  (Lbid, p. 275.)

Thus, in a case, Grish Chandra Banarji v. Collins,! in
which the defendant contracted with the plaintiff for the
hire of certain cargo boats, and while being towed by
a steamer which the defendant according to agreement
had chartered, the boats sustained damage by reason of
gross negligence on the part of a servant of the defendant
whom the defendant had placed in charge, it was held
that the defendant was responsible to the plaintiff for the
negligence of his servant.

In a case decided by the Bombay High Court, 7%e
Bombay  Tramway Company v. Khairaj Tejpall,>—in
which the plaintiffs sued the proprietor of a buggy for
damages sustained by them by reason of the negligence
of the driver of the buggy who had run against and killed
one of the plaintiffs’ horses, it was held, on certain English
authorities as well as under Bombay Act VI of 1863, that
the relation between the proprietor and driver of the bug-
gy was that of master and servant, and, therefore, that the
proprietor was liable for the driver’s negligence.

Compulsory A nice point of law has arisen out of the compulsory

servants, . o
employment of servants, such as pilots, and that is how
far a master, who has been forced by law to employ a
particular person as his servant, and thus has had all

1 2 Hyde, 79. 2 I. L. R., 7 Bom., 119.
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power of selection taken away from him, is responsible
for the wrongful acts of the latter. The case of Mohamed
Yusuf' v. The P. and O. Steam Navigation Co.l contains
the law applicable to such cases. In this case, a steamer
of the defendant company, while under the charge of
a pilot, whose employment was compulsory, ran down
a native vessel belonging to the plaintiff. The Court
held, that where the employment of a pilot was com-
pulsory, and an accident happened (the pilot being on
board), through negligence in the management of the
vessel, the owners of the vessel would not be exempted
from liability in law, unless they could show that the
negligence was that of the pilot alone. I{ such negli-
gence was partly that of the pilot and partly that of the
master and crew of the vessel, the owners would not be
exempted from liability. It it was proved on the part of
the owners of the vessel that the pilot was in fault, and
there was no sufticient proof that the master or crew were
alzoin fault in any particular which contributed to the
accident, the owners would have relieved themselves of
the burden of proof which the law had cast on them.

An independent contractor, however, is not to be re-
garded as the servant of the person who employs him,
and if a person has to do a lawful act, and he employs a
competent person to do that lawful act and damage occurs,
the original employer is not liable. In Ullman v. The
Justices of the Peace jor the Town or Calentta,?® it was
pointed out by Paul, J., that in respeet of work impro-
perly done and negligently executed, the contractor would
be liable and not his employer. ¢ But if the original
design be faulty, and cause an obstraction when complet-
ed,” it was said, < it is obvious that the obstruction is caused
by the person who ordered and authorized the original
design to he carried into effect.” In JFeans v. The

* ¢ Bom. I1. C. Rep., 98, O. . ¢ 8 B, L. R., 263.
1, 1@ 4

Independent
Contractors.
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Trustees of the Port of Bombay and Diler Daulat Baha-
dur! it is said that, “the gemeral rule is that when
one has contracted with a competent and fit person,
exercising an independent employment, to do a piece of
‘work, free from the control of the employer and accord-
ing to his own methods, he will not be liable for
the torts of such contractor, his sub-contractors and
his servants : Steele v. S. E. Railway Company,? Brown v.
Acerington Spinning and Manufacturing Company,® Mur-
ray v. Currie,* Quarman v. Burnett, Laugher v. Pointer®
Daniel v. Metropolitan Railway Company? is an authority
for holding that the employer is not bound to assume and
provide against the possible negligence of a competent
contractor. . . . . The testin some of the cases is
whether the employer retained the powers of controlling
the work, and whether he personally interfered : Sadler
v. Henlock? Peachey v. Rowland ;° Story on Agency, s.
454.” In the case of The Corporation of the Town of
Cualeutta v. dnderson ™ the facts of which have been already
stated, the Secretary of State for India was on this prin-
ciple held not to be liable to the plaintiff. [t was said by
Pigot, J., that he came * within the established rule that
one who employs a contractor to do what is perfectly legal
must be presumed to employ the contractor to do this in
a perfectly legal way.” The Corporation were, however,
held liable, for they were found to have been guilty of a
statutory breach of duty.

Injury tofol. A noteworthy exception to the general rule of the

ow-servant. liability of the master for the tortious acts of his servants,
is when an injury happens to one servant through the
negligence or wrongful act of a fellow-servant. Both the

! I. L. R., 11 Bom,, 329. 6 5 B. and C., 547.
216 C. B, 530. 7 6 L. ., 5 H. L., 45,
3 34 L. J., Ex., 208, 8 24 L.J.Q. B, 138.
*L.R.6C. P, 24, 913 C. B., 182.

5 6 M. and W., 499, 1 1, L. R. 10 Calc., 445.
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servant injured and the servant doing the injury must, at
the time the injury was done, have been acting in the
service of the common master, and the wrong-doer must
also be a person of ordinary skill and care, and the gear
and tackle must be fit and sound. When all these circum-
stances concur, the party injured has no remedy against
his master. This was held in the case of Turner v.
The S. P. and D. Railway Co.! where the plaintiff’s
husband, a platelayer in the company’s service, died
from injuries received in an accident to a train he
was travelling in while in the defendants’ service, the ac-
cident being occasioned by the negligence of a fellow-
servant or servants of the company. Stuart, C. J., agreed
to the judgment finding the company not liable, with a
good deal of hesitation ; but Turner, J., held, following
Lord Cranworth, C., in Z%¢ Bartonshill Coal Co.v. Reid?
and Lord Cairns, C., in Mlson v. Merry? that, as the
deceased was at the time of the accident a servant of the
company and travelling in their service, and the accident
was caused by the negligence of a fellow-servant, the
company could not be held liable, as there was no failure
on their part to provide competent workmen and fit tackle
and machinery.

The rule as laid down in Wilson v. Merry is that “:
servant, when he engages to serve a master, undertukes, as
between himself and his master, to run all ordinary risks
of the service, including the risk of negligence on the
part of a fellow-servant when he is acting in the discharge
of his duty as servant of him who is the common master
of both.”

Gruardians are not personally liable for torts done by ¢ aian of
minors under their charge—Lachman Das v. Narvayan;* mivor.
but guardians can sue for torts done to minors under

3 Not reported. 8 1L, R. H.and Se. App. Ca., 326.
2 4 Jur, N. S_, 767, 4 All, H. C, Rep. ISUU, . 96.
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their charge on their behalf : Madhusudan and another
v. Kaimullah Biswas.!

The liability of the wrong-doer in tort is, as a rule,
joint and several ; but nice questions arise as to whether

“in every case of tort the Court is bound to pass a joint

decree against the wrong-doers, where there are more
than one, making each severally liable for the whole
amount decreed ; or whether, under certain circumstances,
this strict rule may not be varied and damages in propor-
tion and of various amounts be awarded, each wrong-
doer being then only held liable to the extent of his share.

As to the strict rule of. joint and several liability
in tort, the case of Ganesh Singh v. Ram Raja and
others® is the leading case. This was a suit for com-
pensation for damage done to property by rioters,
and their Lordships held, that each and every one of
the wrong-doers was equally responsible for the loss
sustained, when he happened to be a part of the common
assembly and executed a common purpose, and not in
proportion to his share of the plunder received or of the
damage done by him. So, in Jhunki Panwi v. Ajudhya
Das® which was a suit to recover possession of land
from the enjoyment of which as a tenant in common
the plaintiff had been excluded by the joint action
of all the defendants, who had divided the property
between themselves, it was held by the Calcutta High
Court that the defendants were all equally responsible
for the damage sustained by the plaintiff, and that none
of them could restrict their liability for mesne pro-
fits to that portion only of which they were in posses-
sion. Similarly, in Shama Sankar Chaudhuri v. Srinath
Banarji,* in which the plaintiff had bought a house, and

1 9W. R., 327, P. C, 38.
33B.L.R,P.C,44;12W. R, 8 19 W, R., 218,
412 W. R., 354,
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the defendants in collusion with each other had prevented

him from enjoying the rent, they were all held liable for -

mesne profits. It has further been held that it is imma-
terial how the parties got into wrongful possession ;
Piaran v. Ahmad Ali Khan! All parties in wrongful
possession, Satya Nand Ghosal v. Sarup Chandra Das,?
even though in possession bond fide without knowledge
of the defect in their title, Magna Chandra Chatturaj
v. Sarbeshar Chakvavartt!® Baijnath Prasad v. Badhu
Singl. are jointly liable for mesne profits. A mortgagor,
holding on after foreclosure, Sarup Chandra Raiv. Mohen-
dra Chandra Rai,® an 7jaradar who has taken an jjara of
the property pending the litigation, Bidya Mai Debi v.
Ram Lal 3Misra® intermedi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>