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PREFACE. 

-+--

THE rules governing Equitable Assignments are 

to be found in mallY works. which treat of the 

principles of Equity. In the following chapters 

an attern pt has been made to discuss furth er 

the nature, requisites, and operation of such 

assignments. 

The authorities which have been consulted 

;cre, referred to specifically ill nutes t hroughout 

the text. 

[ desire to express my appreciation alld 

thanks to LORD JUSTIcE KENNEDY and to IIIi'. II . D. 

H ,\%ELTINE for tl lC' i r yaluablc suggestions a nd 

<tlhice with regard to the treatment uf the intro­

du ctory chapter for purpose::; 01 publication . 

IlimVLE TEMPLE . 

1912. 

FRANK TU DSBEH,Y. 
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EQUITABLE ASSIGNMENTS. 

CHAPTER 1. 

INTRODUCTOR Y. 

AT the outset of the present enquiry it is well to 
draw attention to the very marked di stinction \vhich 
exists in English Law between "legal" and" equit­
able" transfe rs of proprietary rights, and though it is 
with equitable transfers or assignments alone that we 
are here concerned, a reference to assignments at 
common law is essential to the full appreciation of 
this important distinction in our legal system. 

"An assignment is a transfer or making over to 
another of the whole of any property, \vheth er real or 
p er:o-onal, in possession or in action, or any estate or 
right therein" (0). In other \vords, anything \vhich 
can be described a s property or which can be the 
obj ect of ownership (b), is capable of being assigned; 
for it is inconcei vable tha t a 111.a n could have anything, 
be it tangible (e.g., a fi eld or a table) or intangible 
(e.g ., an interest in the fi eld or a debt), which he could 
not transfer to som eone else if h e so wished. There 
are, of course, rules of law affecting the extent a nd 
form of the disposition of every class of property, yet 
the right of free alienation is inherent in the very idea 
of ownership. 

(a) Bouvier's L~w Dictionary. 
(b) Th e meaning of th e word" property." as used ill the Cll)OYc defini. 

tion , would seem 10 be " the subject of a right of dominium (ownerswp) ." 
See Austin's Jurispmdence, p. 790 . 

T. 
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The alienation of r eal property was early (z,) recog­
nised by the common law, corporeal h ereditaments 
by a feoffment with livery of seisin, and incorporeal 
h ereditaments by a d eed of grant follo\,ied in some 
cases by an attornment (k). This statement, however, 
requires some qu alification; for though it is true of 
corporeal h eredita ments th c:. t they were freely tran s­
ferable by th e m ethod m ention ed above, there is a class 
of property of an in corporeal nature, which, wh eth er 
rig-ht ly or wrongly, is gener ally in cluded under the 
head of incorporeal h eredita ments, and which was 
never a lienable at common 1m\". It is imposs ible h(-!re 
t o investigate th e di sputed question of what may and 
what may not be an incorporeal h ereditam ent (I) ; 
suffice it to say that the particular class of rcal 
property with whi ch we arc here concerned as being 
unassignable at common law includes contingent 
r emainders, executory interest s, and possibilities 
generally (1ll). 

In equity, however, assignments of these interest s 
would always b e carri ed into efftcct when agreed for 
valuable consideration (1l). This equitable r elief was 
r endered unnecessary, though it was not discontinued, 
by the p assing of the R eal Property Act, 1845 (0); for 
by this Act" a cont in g'ent, an executory, and a future 
interest, a nd a possibility coupled with an interest in 
any t enements or h eredita ments of any tenure, wheth er 

(i) Broc fo . 39 b; Co. L itt. 9 a . 
(,(0 ) Br1c. fo. 52 b-5-, b; Co. Litt. 12 1 b. 
(I) The subjec t of "Incorp oreal H ereditaments" is deal t with fully ill 

Challis's R. 1' .• p. 51; sec also the :nt. in the L. Q. R. VoL 20, p. 29 ' , 
Oi1 H F ut ure I nterests in L and ," ill' Edward J cok;; , where he says, " It 
js fJ.irly clea r, .:: t 211Y rJ.te, th ::'~t , de:-::p: ll' diill cll lti(; s about :1 tt OrI'lllcn ts 
(ditTic uitics which have prohably been exag:<eratccl), a reversion was alien. 
able IOJ'~ befure a l elliaindcr. " H e is fur ther ve ry decided as to theil­
being illcorp orcZll hcrcdit <1men ts. 

(7Il 1 F earne. C. R. 550: \\-ens. It. P. 358; see also l-lubsOft v. Tre7.'of', 
2 P. - \\'l!~S, 19 ! ; al so If',,'!:c>n-,j v, U "c!/;o'('d, 2 Sim. 183 . 

(I' ) I I-ni: 1it v. IVn.~1I!, ! Yes. Sell . 40lj; C;ofts \-. i1:fiddldoll. 8 De G. 
M. & L. 1<)2 -

(0) Sta t. 8 & 9 Viet. c. 106 , s. 6_ 
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the object of the gift or limitation of such interest or 
possibility be or be not a scertained ; also a right of 
entry, whether immediate or future and whether vested 
or contingent, into or upon any tenements or heredi­
taments in England, of any tenure, may be di sposed 
of by deed; but that no such disposition shall, by 
force only of this Act, defeat or enlarge an estate tail." 

There are, therefore, still some a ss ignments of realty 
which are effecti,"e in equity, and as such are subject 
to the rules governing equitable a ss ignments. As 
regards other incorporeal h ereditaments it may be 
said that they were for the most part either inseparabl e 
from the land to which they were appendant or appur­
tenant, e.g., profits (l pre7ldre, easements, &c., or else 
they were tran sferable at law by a deed of grant as 
already stated, e.z., advowsons and tithes, and so the 
intervention of the Courts of equity was unnecessary. 
Lastly, it must be remembered that a contract r elating 
to realty creates a chose in action (7)ifra), which may 
be explained by the fact that at la ,v th e only r e medy 
for a breach of contract is in damages, which are 
personal property (p). 

The tran sfer of p er sonal prop erty was not r egarded 
so favourably by the common law. "Personal things," 
says \Villia ms, "are said to be in possession or in 
action; or they are called, in law French, choses in 
possession or choses in action" (q). This is a di s ­
tinction between things which actually exist and can 
be seen and handled, such as books and money, and 
things, such as rights and ohligations, which exist 
only in the eye of the law. It is a common di stinc­
tion as regards property, and though the titl es may 
be confusing, it corresponds with the divis ion of 
realty, already m entioned, into corporeal and incor­
poreal hen:ditaments, and also with the old Roman 

(p ) Goodc\"c, P. P ., p. 124. 
(q) \Villiall1s' P. P., p. 27. 

I (2) 
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dist inction b etween" res corpora les" and" res incor­
p ora les " ; thus, "res corp ora l is est quae t ang i p otest 
. . . res incorporales sunt quae t a ng i non possunt 
quali a sunt ea qu ae in jure consistunt "(r). This com­
parison with the di vision of realty h as b een critici sed 
on the g round tha t th ere a re so me ch oses in action 
which a re corporeal, c.g., certa in docume nts ; but I 
think that in alm ost every case such in st a nces can 
be sh own to b e n!erely ex t ensions of the m eaning 
of the phra se " chose in acti on " ; fo r instance, the 
term h as been ex tended t o in clude a docum ent only 
when it ex ist s as t he evidence of a r ight, whi ch is th e 
true " ch ose in acti on .'· 

Ch oses in p ossession being ta ng ible a nd movable 
thin gs h ave a lways been tra nsferable by m ere 
delivery , a nd have n ever been subjected to a ny 
restri ction s upon thei r a liena t ion. E quity h ad, there­
fore, no reason to extend or supplement such ali ena ­
tion, a nd choses in p o:;session are outside the scop e 
of our subject . 

Choses in a ct ion, on the other h a nd, were very 
e xtens ively influenced by equity a s regards their 
di sposition, a nd th e ass ignment of these chiefly 
occupies the investig ation s present ed in the p resen t 
essay (s) . It seems impossib le t o g ive a n ex a.ct 
definition of th e term chose in act ion , fo r there 
;.tppea rs to be no uni formity of usage a s to its m ea n­
in g ; a nd, as i:; so oft en the case with legal expres­
s ion s, th e only m eth od of di scovering if a thi ng is or 
is no t a chose in act ion is by reference to the dec ided 
cases. At com mon law its m eaning a pp ea rs to have 
b een a present ri ght t o sue for a debt or damages, 
but th e Courts of eq ui ty h ave ex te nded thi s mea ning 
so as t o include a ll ri ghts to sue for r elief which was 

(r ) G~i us, ii. q . 
(s ) St e ;ut . in L. Q. R. Vol ~ . ix, x, xi. :1. S to choses in :1.c tion generall y, 

by Sir 1-1. \ \T . El pilin ;:, iul!c . 
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not obtainable at common la \v, and it seems nmv to 
embrace property m er ely analogous to choses in 
a ction, c.g., legacies. In the case of the Co!onial 
B all/..: v. I V1n"1lI1L)' (I) Lord Ju stice L indley said, "The 
term chose in action has, then, wltate\'cr its original 
m eaning may h a\"E~ been, come to b e used ilS denot ing 
a certain class of property. Th ere b eing' no \\'orcl 
to de note in corporeal personal property, the m eaning' 
of th e e:-;.pression clloses in action was fSTadu a lly 
extended for the purpose of denoting it," and furth er 
on he continues, "Ko little confusion h as arisen fro m 
thi s extended use of the expression ch ose in action, 
and where these words are used it is n e(:essary t o be 
careful in a scerta ining whether th ey a re used in the 
wide sense of incorporeal p ersonal property, or in the 
n arrow and strict sense of a right to sue for a debt 
or damages. Though d ebts, mon ey in the funds , 
shar es in companies, copyrights and patents, are a ll 
incorporeal p ersonal property, they are so different 
in their nature and leg:al incidents that care must be 
taken not to be misled by giving them all a common 
name which conceals their differences." 

The common law did not, g enerally speaking, 
rccog ni:; e the assignment of choses in action. M a n)' 
vi ews have b een expressed as to the reason fo r thi" , 
th ough it must have b een very natural, insomuch as 
a similar rule ex iste(l in regard to thi s class of 
property in the early history' of m any European 
countrics. According' to Sir Ed\\"ard Coke, such 
a ss ignments \yere not p ermitted in tha t tlwy " would 
be a n occasion of multiply ing of con te ntions a nd 
suit s, of great oppression to the p eople, a nd ch iefly 
o f t errc-tenants, and the subversion of the clue and 
equa l execution of justice" (U I ; in other \\'ords, such 

VI 30 Ch. Div. 282. 
(u ) Lampd'S Cast, (0 Rep. 'IS .!: Coke' O il L itt . : H. &: Ii. Il . L. 3. 

C. 5, Sect. 377 (232 b, o. (). 
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as:iignments would tend to infringG the legal maxims 
rtgainst maintenance and champerty. 

Another suggestion which has been put forward is 
that, since the owncl'ship of chattels could only be 
trcmsferrecl by dcli\'ery of possess ion, if the owner 
himself had not possess ion he could not well deliver 
it to another (x; . The most probable reason, how­
ever, would seem to be thZLt ZL chose in action, b eing 
in reality a right or obligation uncler a contract 
hetween two p erson s, could not be disposed of, " for 
the duty of the one to the other crtn n ever be trans­
ferred, though it may be extinguished and replaced 
by a simi lar duty of the former to a third party" (y). 
This, of course, required the concurrence of all three 
parti es, and resembled the old Roman system of 
novatio: e,g" A, O\ves B. a certain sum; the only way 
in \vhich A,'s liability can be transferred to c., so as 
to make C. B.'s debtor in stead of A., is by the for­
mation of a n ew agreement to which B, must be a 
party, 

This being' the' sole metllOd by which choses in 
action could be transfe rred, it is cleelr that with the 
in crease of cOl11merciell intercours(~ g'reat incon­
vU1ience \\'as experiencerl th erefrom; in fact, with 
'Iur kllO\declge of tll e presc,nt faci lities for the inter­
change of d f;b t s imd accounts, it is rlifflcult to reali se 
tbat there ever was a time when such transfers were 
imposs ible. 

It \vZl .~ early III the seventeenth century that the 
Courts of Chancery, guicled hy the spirit of rectson­
abletl':ss, r ecognise(l this defi ciency in the common 
law and p r;rmittccl t l1e transfd of choses in action , 
From tlJat tim e forward a ll assignments of choses 
iil action, and assignments of trusts, and possibilities 
of trusts, a nd of 8\'("1')' ki ncl of future and cont ingent 

S,r; L. () . .1-':'. \i{)) , ii. p. ': :'T . " The l\Iys!cTy ofSei :::i n." 
\\~iJ l i Jm;' I '. f' " p. ,)0. 
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inte rests and po ssibiliti es in both real and personal 
p rop erty, were g i ven effect to in equity, if made upon 
va luable con sideration (:). 

Choses in action are di visib le into those wlli ch are 
legal a ncl those whi ch are equitccble, ccnd thi s di st in c­
tion is importa nt a s r egard s th eir a ss ignm ent; for 
\\·hereas an a ss ignee of property, over whi ch the 
Courts of equ ity th e mselves exer c ised an exclusive 
j uri sdi ction, c.Jt. , intere :-i t s in the p er sonal es tates of 
deceased p er son s, trust prop erti es, m oney in Court, 
w as p erm itted in equity t o su e in his o\\"n nam e up on 
a n a ss ignment of such prop erty ; o n the other h a m1, 
if the ass ig nment was in resp ect of property regula t ed 
by the common law a nd outside the juri :jdi ct ion of the 
Court s of equity , these latte r n a tura lly could not 
e.ve rride th e common la\\! rules, a nd the ass ig n ee 
w as compelled to sue in the n a m e of the assignor. 
In the la tter ca se equity gave it s support t o th e 
ass ig nee by compell ing the assignor t o co nsen t t o hi s 
n a m e b eing empl oy ed if h e h acl r efused so to do. 
A w l further, the a ssig"nor \vas a lways made a n eCCi­
sary p arty to a ny a ct ion by the .l.ssignee in equ ity, for 
if h e r efused t o jo in a:o; a co-p laint iff h e was m ade a 

de fendant, and so was in a ny case b ou nd by the ju clg ­
ml'n t of the Court. This rule \\" CCS ll ece""ary for the 
protection of the th ird party , for oth erwise, afte r the 
;],;sjgn e (~ h a d secured hi :"' ve rdi ct in eq uity, t h er e would 
h(~ nothing to prevent the a s.s ig nor froIll recO\-ering 
th e sam e a m ount at law, and the thil"cl p arty would 
have to pay th e d e b t a second t im C:' . 

nu t th ouS"h, as w e ha\"e n oti ced , ac)~ i S"l1meJ1b of 
choses in action were not gC il c rally recognisecl a t 
CC l11l1l on la w, tllere \\-ere cert a in ex ceptions, \\"11 ich 
m u c; t b e mentioned :-

(i) T he Cro\\, 11 coul (l a l\'-ilYS 2S5i~" n or receive a 
cho;;e in acti on or a p os::,ib ili ty ({/) (the 

S ec FC:-trne on COlltingcn t R e':l]" " by J> -;[C1" (;'l~l ('(l. ~ . rl' - .1 ]8-.1 50. 
C o . Litt. 23 2 b (tL I ) : :-TC S/ .. ~> F.t V. 1/ti[~';{~ I', 2 \ -(: S . :-) (' :-1. 177. 
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importance of thi :-; will b e recogni sed in 
connection with the forfeiture of a felon's 
property) . 

(ii) Foreig n contracts which w er e assignable by 
the la w of the country where they w er e made. 

(iii) By the law merchant, bill s of exchange and 
certa in oth er instruments (b) were not only 
a ssignable but even n egotiable. 

(iv) By operation of law, e.g ., death, lunacy. 
(v) The common law rule has further been modified 

by st atute, so that the following are now 
assig nable :-

(a) Promissory notes (c). 
(b) Railway bonds (d). 
(c) Exch equer bonds (c). 
(d) Administration bonds (/). 
(e) East India bonds (g). 
(f) Bail a nd replevin bonds (Il). 
(g) Bills oflacling, if inclorsed (2). 
(h) Mortgage debentures (Ie). 
(i) Choses in action of b a nkrupts (I). 
(j) Choses in action of companies (m). 
(k) Policies of life in surance (n). 
(1) Policies of m arine insura nce (0). 

(vi) Bya substituted agTeement (supra). 
(v ii ) The rule could practi cally be avoided by giving 

a power of attorney to the assignee to sue in 

(b) See under Negotiable Instruments (i"fra, p. 87) . 
(e) Stat. 3 & 4 Anne, c. 9; 7 Anne , e. 25. 
(d) 8 & 9 Viet. c . 16,55 .4[,46, <ti. 
(e) Vallie v. East Allg!. Ry. Co., 5 Exch. 280. 
(f) 20 & 21 Viet. e . i7 ; amended 21 & 22 Viet. c. 95 . 
(g) 5 [ fi co. 3, c. 64, s. 4. 
(h ) 4 Anne , c. 16 , s . 20; am! " Geo . 2, c. [9, s . 23 , respec tively . 
(/) I S & 19 Vict. c. 3. 
(k) 28 & 29 Vie t. c. JO. 

(I) 32 & 33 Viet. c. 71, S. 3. 
(lit) Companies Act [ 1862], 'S. 95 and lS i. 
:,,) 30 & 31 Viel. c . 14.1. 
H 3 1 & 32 Vict. c . 86. 
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the a ssIgnor's nam e . (This was frequently 
done in th e fourtee nth centUly , but later it 
\\'as di sallowed for some time on the ground 
of maintenance.) 

In all these cases, excep ti ng the last, the assIgnee 
might sue in hi s own name at law. 

Before proceed ing' to examine more exactly \\'hat 
may be the subjects of an equi table assignment, it 
will not, 1 think, be digressing too far to refer to that 
section of the Judicature Act of 18 73, which exercises 
so important an influence upon the a ss ignment of 
choses in action, and to notice how far equitable 
assignments have been affected thereby. Dy thi s 
Act it is provided that ;-

Any absolute assig'nment, by writing' under 
the hand of the assignor (not purporting to be 
by way of charge only), of any debt or other 
legal chose in action, of which express notice 
in writing shall have been giyen to the debtor, 
trustee or other person from whom the assignor 
\\lould have been entitled to rece ive or claim 
such debt or chose in action, shall b e and be 
d eemed to h ave been effectual in law (subject 
to all equities \\'hich \voulcl 11a\'8 b een entitled 
to priority oyer the rig'ht of the a ssig'nee if this 
Act had not passed) to p ass and tran sfer the 
legal right to such debt or chose in action from 
the date of such notice, and all legal and other 
remedies for the same, and the power to give 
a good discharge for the same, without the 
concurrence of the assignor (p). 

(p) Judicot ure Act [IS73J, 36 8.: 37 VieL c. 66, s. 25, l 6, sec 
Holland' s Juri sp ruden ce, p. 3 ro, wh ere he says In rcl erence to tJns Act: 
" Simibr provi~ion'i are cont ained in sc \-eral cont ll1L'I_lt:~ll codes, e.g. , in the 
,'russi,n Lo nd recht, i. 11., >s. 3i6- -~-H : Austrian Code , 5S. 139~-I396 : 
Gcnnon Civil Code,398-413." Further, ill Scoh Ln", the" ,ssigna­
tinn P C'orresponds c1o~e1y ,,-ith th e as:-:ignmen i under thi s .A .. ct. 
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From this it ,,-ill he observed that the conditions 
imposed by the Judicature Act are :-(a) That the 
chose in action shall be "legal"; (h) that express 
notice in writing shall be given to the debtor; (c) that 
tlw a ssignee skill t ake his interes t subject to all 
equities existing aC;ilin st the assignor; (d) that the 
assignmcnt shall be absolute, and not m erely by way 
of a chang-e ; and (e) that the assignment shall be 
in writing and signed by the assignor. These pro­
visions are thercfore more stringent than those 
required for a valid equitable assignment, which are 
only three in number: (a) that there shall be con­
sideration, (b) that n otice (not necessarily in \\Titing) 
shall be g-iven to the d ebtor, and (c) that the assignee 
shall take subj ect to all equities_ For this reason 
it is obvious that em assig-1ll11ent mClY be valid in 
equity though it may fail to be effective under the 
sub-section of the Judicature Act_ 

There hCls been much controversy as to what is the 
m eaning of the phrase « legal" cho'ie in action in 
the sub-"J'ctio l1_ It \vas the opinion of many that the 
word legal was opposed to the \\-ord equitable as then 
understoocl, anc1 this \\-as :;uhst:J.nti a tecl on the ground 
that the \\-orcll eg-ill \';as in serted so as to exclude the 
assignee of an equitZlble chose in action from recover­
ing at law \\-hen lli s a ssi;,;nor could not have done 
so_ But on examination of th e dec ision s upon cases 
\vhich are \\-ithin the 'itatnte, we find that a much 
wider inte rpretation has been put upon the term, and 
th at it includes all choses in act ion which an O\\"ner 
could now recovcr by an action in tIle King-':; Bench 
Di \-isio n, i1 pmt from any question of assignment (1/) ­
This i s, of course, only a hroacl principle, and there 
are se\-c ral clpcid c c1 cases \\-hic1l Zlppcar to be con­
trary ; for though assignments of trust funcls, leg-acies 

(1) Sec JVo l/chesl,,. n,e,:'o)' Co_ v_ Coombs , [1')01J 2 Ch_ 608_ 
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and claims against the estates of d eceased persons 
which are being administered in Chancery are still 
regarded as equitable and outside the operation of 
the statute, yet in th e Case of llardliz:; v. llanhllI; (1") 
it \yas held that the b a lan ce of a share clue to a 
residuary legatee in th e hands of trustees uncl e r a 
will was assignable either at law or in equity. In 
order, therefore, to determine whether a p articular 
chose in action is" legal" or not, within the meanil1~· 
of the sub-section, it is necessary to consult the 
decided cases and thus see what is the tendency 
of the Courts. 

It is to be remembered that the Judicature Act 
did not aboli sh the distin ction between legal and 
equitable assi~·nmcnts, but merely enabled a parti cular 
class of inte rests, which were already assignable in 
equity, to be assig·nec1 at l,nv, upon certain conditions. 
And so in the case of 7irrrzurz7ui v . FW7"Oll (5) it was 
decided that an equitable assignee of a debt can only 
obtain the benefits of Orc1. XVI. r. 2 (I) to add the 
nam e of the a ss ig·nor as a plaintiff, either with his 
consent or upon proof th a t all the t erms necessary 
for his protection have been offered to him. 

\;I,~e sec, then, that though the Act embraces a very 
\vide range of assignments , the re are ne \'ertheless 
some choses in action which were only assig·nable in 
equity before the Act, anc1, not coming within the 
provi sions of the sub-section, are still only assignable 

(,.) J7 Q. B. D. 446. 
(Sl [1 8 ~ 0J 4 Q. B. D. 2 ~O. "The r"3snn," seys Field . J., "why it is 

not just t o usc till' ;1':lsl~J1() r's rl:-,rnc \\'il l' 0 !l t h i;; l't:rmi~·:-.;,ion or seclll i i1;"; h i!!l 
is. that otherwise :lH attcmpt ll1:1y l it; ll1 :1dc to m~11~C' 111m liable to the 
dcfend:mfs co'-t5 OD the ground th~~ t he h : 'i hc ::. rd or th...: proccedill ,;":s .1.ud 
:1cquic:.;ccd in Llw ll1. ,. 

(I) T his prod(k::; that •• where :t1\ ;1cti o 11 b.1.<; , h~cll commenced in the 
n:llTlC of t l11; wrong lkr~()ll ~~s pbi n\ ;ir, l)r \I,'h e1"e It h dO': btlltl wh c th\T it 
h.1s been CO Il1ll1 cll(cci in th e n;UllC of the ri;...:ht phintin' the C(lurt ()r jl.i l l~:e 
m ;}y. iJ" S:1. t j. !lL'd th ;Lt it h as lL'cll ~o cnml1l ';: l~'L" ! l hrGl!.~ll ~ {;ONI( j,,"clf" 
mistal(c, ~nd that it i~ ll CCeS~ ,H\" (1)1" the dct fr!n!nal~ ()n of the re:11 In:1tt cr 
111 di5pute to do ~O, orde r :lny otber person to IJC substituted or added as 
pbintiiT upon such t Cl"tl!:-; ~! -.: rn: .. )" be jus t.! ' 
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in equity. Assignments of these, therefore, a re styled 
equitable assignments, and occupy considerable atten ­
tion in the ensuing discussion of the subj ect. 

Lastly, it must b e observed that there are some 
choses in action \\'hich a re not assignable at all (a) . 
Public policy forbids th e assignment of p en sion s and 
salaries of public officers, ancl such assignments as 
savour of maintenance or champerty (x). Nor a re 
policies of fire in su rance transferable without the 
consent of th e insuring firm ()!) . l\Ioreo\'er, rig'hts 
arising" e:-;: d eli cto," generally known as "torts," are 
not assignable . But all these maxims are qualified 
by certain e:-;:ceptions and are dealt with in detail in a 
subsequent chapter. 

(It) These 3re de~lt with in Ch"pter III. 
(x) See illfra , Chapler III. 
(y) Note thal pobeics of marine 3Ilt! life in sur~ncc arc assignable in 

equity, and further , hayc been made as,i"nable by statute (supm ). 



CHAPTER II. 

VVHAT IS AS S IGNABLE IN EQUITY. 

IT is not easy to alTive at a precise d efinition of 
an equitable assignment, and the majority of our 
text writers have avoided an attempt to do so. 
l\Ir. Coote d escribes such an assignment as " an 
appropriation, for the paym ent of a 'd ebt, of a chose 
in action or fund of th e d ehtor in the hancls of a third 
person " (a), and then h e proceeds to say th at it may 
be effected either by agreement between th e creditor 
ancl the d ebtor that the d eb t shall be p a id out of 
specific property b elon g- in.c; to the debtor but not in 
his possession (Rodlde v. GOlldell (b)) , or by an order 
upon th e holde r of the sp ecific property t o pay the 
creditor out of such property (c) . This definition 
would appear to fa il in t,,'o r esp ects: fir st, it is not 
sufficiently clear that futlire interest s and possibiliti es 

-are included; and secondly, an equitab le ass ignment 
may b e effected upon othe r con sideration than the 
payment of a debt. P e rh aps a desc ription which 
would re nd er th ese points ~lea rcr \,'ould b e, a transfe r 
upon consideratioll to another of a cbose in a ction m" 
other interest, whether ill r eal or p ersonal property, 
such inte rest b ein g· now \vithin the di spos iti on of the 
tran sfer or, or expected to come \Vilh in it.or cap able 
thereof. 

The Courts of equity have a lways enforced a ss ig n­
ments of choses in action wh en m a d e upon \"aluable 

(a ) C oot e on lIIortgogcs. ot p. ' 5 '3· 
\ c} ) I ~ Re: lY . 32 .~. 
(c; Bum v. «'1'0 "I!:" [r 83 L1]. .1 ?If\' . &: c. 690. 
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consideration, r eg arding them "as in their nature 
amounti ng to a d ecl a ration of trust and to an ag ree­
m ent t o p ermit th e a ss ignee to make u se of the n ame 
of the a ssig·nor, in order t o r ecover the d ebt or to 
r educe the property into possession" (d). For an 
ass ignment is in reality m erely a contract or agree­
m ent, and, just like any other a greem ent, the Courts 
,vill cause it to be p erformed sp ecifically, where it is 
possible , not leaving th e a ssignee to his action for 
damag·es wh en the assignor is in a condition to transfer 
the property or to GlUSe it to be tran sferred to the 
a ssig nee (e) . But at the same time it is to be observed 
that the Courts of equity a cted independently of the 
doctrine of s pec ific p erformance, and a ssignments 
would be enforced even where specific performance 
was imposs ible (f). 

Equ itable support, tllen, has been given to assign­
ments of three di stinct classes of interest s : (A) present 
choses in action; (B) m ere expectancies ; and (C) pro­
p erty which is n ot yet in exi stence, but to arise here­
after, z". e. , future choses in a ction (g). vVe proceed to 
d eal w ith each of these classes sepa ra tely, though it 
i s with th e las t two tha t we are especially concerned, 
seeing tha t the ir a ssig nment is entirely outside the 
jurisdiction of the common law, and is only effective 
in equity. 

A. 
A. large number of the interests which come under 

thi s h eQd of present ch oses in action have now been 
m ade a ;; s ig nabl e by st atute (Iz) , ancl debts, which afford 
of cours:; by far the most common examples, have, 

(d) Co. Lit t. 232 h, B utl er' s Dote. 
(c ) S eC L 01d ILrrlw:c kc in v n ~/' /1: [17i9J, I \lc s. 412, also 

L ord l\l a~ Il.: -l)-.:ht (: n ill Tailbl' v . R ec , 13 .\pp Cd. , a t p. 546 . 
Lf) ,\\ JJl t ~ ~ T ude!l', L . C . ill p. 105 (:lOtc) . 
C~n S.o mt::lllll ~ _:'; called " cho~ es ID l: quily. " 
(h) .'o IlP nt, ~. S. 
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togeth er with other" legal" choses in action, been 
made assignal)le by the Judicature Act, 1873. ~e\'er­
theless , insomuch as they are a ssignable in equity 
also, they must b e considcrecl h e re. 

Practically all legal choscs in action in t he nature 
of a d ebt or contrilct were assignable in equity so as 
to give the assignee a right t o sue in the assignor's 
name, and the assig'nmcnt of a clcbt did not even 
require the assent of thc d ebtor. If, however, the 
debtor did assent t o the tl' itl1 s fer of th e debt, the 
assign ee could l11:cintain a c1in~ ct ac tion ag'ain st him 
upon his impli ed promi;;c (I} All that is n ecessary 
to create a valid a ss ignment in equity as bet\\'een the 
debtor and the assignee is th a t h e (the d ebtor) shall 
receive n ot ice tha t the d ellt has been made over to a 
third p erson, and if he disregard s such notice h e does 
so at his peril (k). And furth er, an equitable assig'n­
ment when once created ,yill b e , 'alid as agai nst any 
subsequent a ssignment \\'he ther legal or equitable. 
Thus , in the case of Fa/lillY Y. Cl!/J'IIwdl, Brool:s (5' 

Co. (I), F. \\Tote to hi s creclitors, C. B . &. Co., inclos ing' 
all th e security h e could then gi \'e them , and say ing 
that VV. & Sons' d eb t wa~ gooel. F. had, at tllat tim e, 
~ claim again st \V. & Sons on bi ll s accepted by th em, 
and h e had instruct ed his solicitors, A. C. & Co., to 
take proceedings to sue \V. &. Sons for the amount 
due on the bill s, a nd to hold tIl e proceeds t o the 
disposal of C. B. &. Co.' On th e folloyving day 
C. B. &. Co. sent a copy of the letter from F . to 
A. C. &. Co. L ater, F. executed a d eed of a .ssignment 
to a trustee f<)r h is creditors; C. B. &. Co. agTeed to 
execute this d eed , which contained a clause providing 
that n othi ng there in was t o prejudice th e righls of 
any creditor of allY securiti ec; h eld by him, or a s 

(Ii B aron v . . l!u sb,znd . n. &. ;\J. 6TT. 

(k ; IJl'<llld! v. /)/O:!';I~ Cu., [r 90.;J A. C. 454· 
Il) [rg""J, 'lS L. T . 7SS. 
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against any person other than the debtor. A. C. & Co. 
received part of the sum due on the bills before the 
execution of the deed by C. B. & Co., and the 
remainder afterwards. Bruce,]., h eld that F. had 
created an equitable liability binding upon himself, 
and any interes t that the trustee took under the deed 
of assignment was subject to the equities which 
affected it in F.'s h a nds ; and that C. B. & Co. were 
entitled to the money received by A. C. & Co. m 
respect of the bills. 

When an agreement is made that a debt shall be 
paid out of specific funds b elonging to the debtor, or 
when a debtor gives a n order to a p erson who owes 
m onf'yor holds funds belong ing t o him (the debtor), 
dircct ing such person to pay over the debt or funds to 
th e creditor, such an ag-rcement will operate as an 
equitable assignment (Ill) , and the consent of the 
p erson upon whom the order is given is unnecessary. 
So in tIle case of Crouc!l v, lU (Z r iz"1l (n) , it was held 
th at a n assignment of wages as a security for money 
bou '1d the wages spec ifically, and that the money 
~ecure rl thereby must be paid in preference to all 
other debts. In Blirn v. CanNl/lto (0) , A ., who owed 
money to B., promised him by le tter that he would 
order hi s agent, c., to deliver over goods, which he (C.) 
lwld at a foreign port for A., to D., who was B.'s agent 
at th e sam e port. H e then directed C. by letter to do 
as he had promi sell. Before the delivery of the goods 
A. committed an act of bankruptcy whilst his letter 
was on its way to c., and was declared bankrupt. 
'[he goods were de1i\ ered to D. by C. in ignorance of 
th e bankruptcy. It was held that B. had a good title 
to th e goods in equity. 

But if the fund or deb t out of which the payment IS 

(m) R od icle v. Calldell [1 852J, ! Ik G. M. & G. 776. 
(i.' ) 2 -Vern . S'J.;. 
(0) [183'1],4 lily. & c. 690. 



VVHAT IS ASSIG~ABLE r" EQUITY. ' 7 

to be m ade is not sp ecified in th e order, no such 
assignment will he crcated; as in the case of Parz:'ril 
v. ])7tJZil (P) , where A. g·J.\"e to the pl a intiff P., to \dlOm 

he O\\-ccl money, a ll order on D., thus :-" PI case pay 
P. the amount of his accoullt, 47l" \Vhen tl lis order 
was gi\-en to th e defendan t D., he was in debt t o A . 
Held, there was no equitable assignment. 

\Ve have already;;een that c1sbts are no\\' as~ign­
able, both at law and in equity. It is questionable, 
however, wh ether p art only of a debt can be so 
assigned, and there appears to h J.\"e been no d ecis ion 
on thi s p oint in respect of an equitable ass ignment . 
There h ave been several case~ decided under the 
sub-sect ion of the Jud icature Act, 1873 ('7) , and from 
these it would appear that the tendency of the Courts 
is against such assig·nmenb. Pr\ )fessor Maitland, in 
hi s lectures all equity (r ), state;s that th e ohjecti on is 
based upon the k lnlship of per mitting a creditor to 
split the cause of action and so to subject hi s d ebtor 
to se,-eral action s a t I a\\" . [n thc case a:' 1VdsrJ JZ v, 

Nds071 Lz>zc, Lt,!. (s) , Cozen s-lbrcly, L.J., said" I 
feel disposed to a.gree \vitll tl](> yiew sug-~e~ted by 
Chitty, L.]., in j),ldI17ll1 B!"(ls. v.Rv,uatsOJ/ (t), to the 
effect tlwt there cannot be a ll a.~si.~·nment of part of a 
debt under t hat Act U·.c., the ]udieJ.ture J\.cr)" This 
view was also t akcll by Bray, J., in tlle reccl lt case of 
F'o!"sl.1" v. Bill'!"!' (II), but on app\'al tl1 e Court ; · \~s tri dcc.l 

it s deci "ion to tll[' qu estion ( I f a jwlcc'm e Jlt debt. holdi ng 
that there could nut be '·.Uell a.n ;c:os it:'nlllcnt all tllC' 
grounc.l that as a judgment creditor could not issue 
separate e:\.eeutiolls upun differen t parts of hi" j udg'­
m ent debt, he could not g i,-e tha t r ig'ht t o an assignee . 

T. 

(Pi 29 ell [) iv. [2 8. 
\ !] ) :i(' &. 37 '·iet. c. 06, s . 25 (,i l. 
( t' ) .\ / 2.1lbnd on" E qui l \' ," p. f4B. D. ii . 

. ["" ',1 ,T~. J; Ii . . ' 25 · 
[l (;qS j I ~2. H . U. ;()s . 

(:I; [1\)loJ 2 !-c .. B. D. IJ./, 
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In the case of S!ah~er & TuckO' v. Holloway & 
.!toward (x) , Darling, J., held that p a rt of a debt is 
a ss ignabb under the sub-s r:ction , but upon appeal a 
d ecision was ~i ven un other g roul1lls and this point 
w as !lot con sidered. The balance of opinion seem s to 
be in filvOur of the non-as si~-nabi l ity of part of a d c;bt 
un cler the Judica ture Act, and there is no reaso n for 
supposin g that such a ss ign m ents would h e treated 
m ore fa\-ourahly in equity. Certainly the objection 
of Professor 2\l a itlancl, \vhich appears to be very 
strong, is equally a pplicable to an assig-nmcnt in 
equity. 

It milY, however, be noticed in pa s:; in g , that this 
view applies only to p art s of a debt and not to p a rt s 
of rights g enerally_ For it is competent t o th e 
a ssignees of a portion of a p atent right to suc in 
r esp ect of a n infringement e)f thdt portion ()'). Al so 
in the case of !"aurz" v. R owci (::;) an a ss ig nee of a part 
of a copyrig ht was permittc~l to s ue in r espect the reof. 

Debentures of a joint .~ tu ck corn p any are as s i ~-Il abl e 

in equ ity by m erc in clor 'i (~ ment in b lank, anel an 
a ss ignee will therehy a cqu i ,'C; a good title as ag a inst 
th e t rustee in ba nkruptcy of' the a s:-; ig nor c\"en th ough 
h e m ay hayc g iven no notice to th e company before 
th e b'll1kruptr:y 

\Vhcre there is a n a ss iiC:'ilme nt by one inst rument 
of Ya l-iollS kincl s of prop",-t)", \\l1i ch arc c~lp a bl e of 
such cli"tinction tha t it Gli l Le n'Zl l l as two or more 
assig nHlcnts, the;] the as s i~-nrn c ll t , thollgh void in 

B. 1\. S. 20 ) ; .1.150 ' Falton 

()8S. (\ lhl i,S. ii, p . 11 2) 
j/ms h ut p :~r ts o f 

Sd in i. lle 
\" 11. . IZ. 30 Ch . Diy 2( [ " l'ry , L.J., -; :,ys that 

,'1:. rt"S L·J(jH~: n~r;is t rznio ll Yv c r(: "clw ."'i es in .'1C t iOll," b u t J.ftcrward . ., 
(, p '·o :)crty." 
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respect of one class of property, \\'ill nevertheless 
hold good in resp ect of another. So in the case 
Ex parte B)'1'lIc (b) an assignment was made by deed 
as a security for a deb t of "the several chattels and 
thing's specifically described" in a schedule to the 
deed. The schedule included "personal ch a ttels" 
and also a gas en g ine, which did not come \vithin the 
definition of p ersonal chattels according to the Bills 
of Sale Act, 1878 (I;). The deed was void by reason 
of a failure to comply "'ith th e Dill s of S ale Act, 
1882 (d) . Held, tllat the deed ,,'as void as to the 
personal chattels, t ho ug'h it remain ed \ 'alid as to tlw 
gas eng'ine. The decision in the case 9f Dllz'l'( s v. 
Recs (c), which at first sight appears to conflict with 
this view, rea lly rests upon a different footing', for in 
that case the two apparently separate p a rts of the 
assignment w ere both part of one bill of sale, and 
for that r eason the assign m en t was "aid 1>2 t (}/(} . 

",\Vith r egard to the g'eneral principle;' sa id i301H' n, 
LJ., in this case, " n othing is clearer t!l illl t hat, llnder 
the apparent form of a s ing'le agTccment or covenant, 
written on one p iece of paper and sealed with cne 
<.;cal, you may b a\'C~ ~e \-cral inckpcl1clent contracts 
or obligations, and in "uch a ca~e \ve lllust take care 
th,J,t the fa.!l of Olll; of those covenan t'-; or obliO;'at;ons 
docs n ot drag the othc rs with it. \Vh en :1n "\ct m ilkcs 
on e thing voiel, we mLlst see that w e do not ele:;!]';)y 
i n dc~pcnden t obI ig'atioll s :ncrd y hca U 58 t h ev ,! 1'(' 

COil ta in eLl on the .~all1 C' piece ()f P;l l!pl', or 1)(,C1Ll .~ C , 

apP;lrently, tlleY hang' t og'etber . 
Jt \I'ould seelll, i ndl~cci, th at equity is o\'e r-zealoLls 

ill guarding the intcrc:--ts of a n ilssigTlce, for ('\Tn in 
cases where the a:ssig'1ll11ent is ap p a rently void equity 

(b) 2 0 Q. B. D. 310. 
)_1 L\: ~ :; \' id . c. 31 . 

Vi i 1.)(~·lr) \ ~ i C l . C ·";'3· 

.' ! ' 7 lJ· E. Ll. -l08 

2 p) 
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will fasten upon it and make it effective at a future 
date if and when it can b e valid. So that if an 
assignor, who has a defective title to property, and 
who intends to assign property for value, effects such 
an assig'nm cnt, ilny interest \\-hich he subsequently 
acqui res in th(~ property will in equity effect th e a ss ign­
ment, even though the d efect in title is apparent on 
the face of the assignment (f). 

It is imposs ible to g'ive it complete list of the present 
interests which h ave from time to tim e bee ll h eld to 
be capable of valid a ssi g nment in equity, but in 
illustration of the general principles set out above 
the foll owing cho ses in action may be quoted;­
Patent rights (g) ; a misfeilsancc claim ag-ai nst the 
directors of a company (II ) ; the r eg-i stered titl e of a 
newspaper (z) ; the judgment of a Court of justice (k) ; 
a share of partn er ship property and prohts (l). 

B. 

\Ve now come to it second class of choses in 
action. Uncler the head of expectancies are included 
a ll those ri g h t s which cannot b e exerci sed u ntil some 
future elate, or upon the h a pp c; lling- of .some future 
event; yet the property wlli ch th ey g'overn is actually 
in existence, which fact (li :o till g ui oi h cs th(,m from our 
th ird cla,s s, w11 c r8 the property j c; not en)i1 in exist­
en ce, and even m ay not come iuto exi stence at al l. 
As examples of the vari(;ci type:; of interests under 
this h ead \\-l1ich ha-, e bl; C ll h eld to b e capable of valid 
a ssig nm ent ill equity the following m ay be noticed :--

e/ ) I" "( Bndg:iJrllcr's Stftlc' lll<Il I , [1 <) 10 ] 2 Ch. 342; uph oldi ng N od 
v,1):: =, '; .2 Sim. 

Bo,:; . 8.: PI ll. s(·.:;. 
Un!.',''; [1 :)9 "J, W, ,'i. 4. 

:~ :,:; . R . ~os " ~ ~\Il . 7u. 
( )t) 2. 

:- 03 · 
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Expectancies either as heir (m) or under a will of a 
living person (u); an expectancy as possible next 
of kin (0); contingent intere .~ts (P); interests under 
marriage articles (17); possible interests allowable 
by powers vested in trustees (1'). In the case of 

f,Varlils!n)! v. 7fmjidd (s), F., being possessed of the 
third part of a parsonage for the whole term to come, 
granted all his interc:st therein to A., in trust for the 
use of F. and his \\-ire during their lives, and after­
wards to the use of such issue male of thei r bodies 
as the said F. should by \\-ill appoint. F. appointed 
the premises on the death of his \vife to hi s son R., 
who during the life of hi s mother assigned the 
premises to the plaintiff; X. cla imed the premises 
under a lease macle by tlll~ s:l id R. two years after 
the a ssignment. Helcl, that though the assig nment 
was one of a mere poss ibility, dependent upon R.'s 
survlvll1g- his mother, it was valid in equity, and, 
therefo re, the plaintiff \\-as entitled to the property 
by rcason of hi s priority of interest. 

In the case of rhur/e v, Blake (t) a presumptive next 
of kin assigned th e share to \vhich he might become 
en titled in the personal estate of a lunatic who was 
then living, on tru st to pay the costs and any sums 
which might be advanced for the purposes of the 
trust, then to pay an annuity to the assignee, and 
subsequently to pay his d ebts. The trustees made 
some payments in advance, O n the death of the 

1m } iIob~' () J! v. Tre7'Jr, 2 P. \\'" rns . [ 9 1. In the case of If)'l~~l'ht v. 
Hrngl!t ~ l VC~_ -VY/', :1 di:s till c ti oll :l pl'l.',:.rs t u hJ.vt: been ~r2. \\·n bctW~C::l 
;1s '-, i,~ n lllent.c.; of a of an inh c ritJ.llce aud J.ss lg nnl c nt s ot ;). 
po~ :-i biliLy or ~! clJ ~l ttd Th e Ji stinct ioll was, howev(:L overruled. 
L o rd I-I::ncl l,\'icJ.~c rd"t' rr ill .£:" to th e Cl~c S 01" i)'(.'(. ).:Ir-)' v, lVc:i-'lilJld ;lud J-iobson 
V. TrtTO r :"!s concl lL:.:. j,.-C llpdll Lll C poin t. 

(11 ) Jimndl v. C""/,(F I ' 0 r.' ]' ') B uv. 252. 
(0) ililld, ,' v . 3 Ik:lL 234· 
(1' ) n-im/ \', ! 1'. \\:1115.572. 
(q) I,'t'llJldt v. . "uira . 
(r) 111 r,' Co/,'IIl (lJI, 3') Cit, Div. 4·13. 
(5) 2 W. & 1', L. C. 724. 
(t) 3 B eav. 234· 
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lunatic the trustees of the deed filed a bill against the 
administrator and the assig'nor for payment of the 
assignor's share, alleging that the assignor was 
d esi rous that it should be paid to th e m. H eld, that 
a g ene ral d emurrer by the admi ni strator could not be 
supported on these allegations. 

It is intere~ting' to notice that in the case of Junes v. 
R oe (Il) Lord K e nyon, c.J., held that an assignment 
by an heir presumptiye of hi s expectancy of su c­
cess ion was a void contract, on the g round of it s 
b eing but a bare p ossibility, and not the subject of 
disposition during the life of the ancestor. From 
this it may b e in fe rred that damages could not be 
r ecovered at law in r esp ect of non-perform a nce of 
such a contract. In equity, hO\n~ver, on the authority 
of ~HobsOiZ v . Th z'or (x) and Bal.;ft;y v. lVewlalid (y), 
effect \yill be g i\'en to su ch a co ntract if for valuable 
con sideration. "This," say s Fonblanque, "may be 
con sidpre c1 an in stance in \\hich a Court of equity 
will decr ee the specific p e rformance of a contract, 
thoug h clalll'l ;.;~e s could not lJ e recovered at law for 
the non-periimnan ce of it" (::) . 

An assignment, JlOwever, of a n expect ancy will not 
be effecti ve in equity u n less some CuneI or money is 
actually bound so as to create a d ebt. 

In the C il'iC or the Tr ,{'stcfiz TVa,;;'OJ! Co. v. I lest (a), 

P. ass i ~-liL ll to t llC company hi ,~ right u nder a mortgas 'e 
witl] th (~ clC'f(;nJant \Vest to furth e r a dvan ces whi ch 
form ed part of tll C con sideration for su ch mortgage. 
The company g ave notice of the ass i g~nment to the 
d efendant, who unwittingly advancecl a furth er 500t. 
to P . ] t WiL S h eld that as the contract in th e mort­
gag~e d eed ,va,s n ot a contract to lend out of a par-

(11) 3 T. n. SR . 
(X i 2 I:' . \\-nb . ! ') f. 

() '; ::: P. \\rm s . r32 . 
1\:::) J F l1llbb.nqEc on 'Equ ity ," B . I; ell.. iv, " .2 ) note (n) . 
1,1) [ 1892J I eh. 2i !. 
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ticular fund, no money or fund was bound by it, and 
that no debt was created by it; and that though 

the 500/' would be bound in the h ands of P., it would 
not in the hands of the d efendant. Also that the 
:ompany could only sue for damages in ri ~ht of P. 
If P. had sustained any d amages. "The d ecision of 
th e Court of Appeal," said Chitty, ]., "in Brice v. 
B onll1:,/a (0) , stron~'ly reli ed on for th e plaintiffs , h as, 
I th ink, no bearing on th e quc .s tion before m e. That 
was a case of an assig nm ent of part of moneys due 
or to b ecome due. In subsLlllce it \\'as an a ssign­
m ent of that which, when ascer tained, became a d ebt. 
It Was held tb at the assi g nment bound th e debt in 
equity, and tha t aft er notice of the a ss iv:nment the 
d eb tor COUll1 not, by anti cipating the til;1e for pay­
m ent lJr other dealing with the as.signor, d efeat the 
cbim of the equitable a so:ignce. In the sase before 
m e tlle contra ct to ma~~e the loan created no debt, 
nor dill any future d ebt ari se out of it." 

In connection with the subj ect of expectancies , it 
must be; observed that if an assignor becomes bank­
rupt before the suhj ect-m atter of the assig'nment falls 
in to hi .s 11a11c1::;, wllen the prolx;rty \Vas not in him a t 
the tim e of the transfe r, the re \\'i ll b e no equitable 
assignIllent created. For it is ob\'i ous th at a m a n 
cannot tra n ::; ier to anoth er something which he him­
self do[;s not PoSS (:~S , or \\-hich, II-hen it docs fa ll in to 
hi s p ossessi on, becomes, tO~dh er with th e re"t of 
hi s property, cha rs,·ab lc \\-iLlt his clcut s un cler the 
admin i, t ratio ll of the tnl "tce ill bankruptcy ((.). 

Policies of in surance afford another in st a nce of 
contin ,C;'ent illt en~ ::; t s \\'h ich aI' ,', a" a g-cn eral rule, 
a ssig nable in equity. Such p ol icies a rc u sually 
classed under three head s, z.c., Ii Ie, ti re, and m arine. 

Policies of life a ssurance have been held to be 

(z,) -' Q. B. D. 56,) 
(e) Ex parre Hail [ [8 78J , lCJ Ch. OiL 61 5. 
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assignable in equity, on the g round that as the Act 
of J 4 Geo. lII., c. 48, maue n o r eference to the assign­
m ent of policies of insuran ce, such tran saction s w ere 
p ermiss ible (d) . But what is commonly known as an 
ass ignment of the p olicy is r eally only a n assignm ent 
of the ri g"ht t o recover the proceed s of a policy and 
n ot a n a ss ignment of the policy it self. vor if the 
policy could ac tually be a ssigned, it woulu amount 
to an in sur an ce upon another life. Assig"nments in 
the form er sense h ave a lways been valid in equity (e). 
Further, an assignee is n ot affected b y the rule that 
no person may effect an in surance on the life of 
another unless h e has an insurZlble interes t in that 
life (f). The rCZlson for this is thZlt a life Zlssurance 
b ei;l g not m ej·ely Zl contrZlct of indemnity, so long a s 
th erf~ pxisted an insurable interest Zlt the tim e of 
effecting" the in surance, a subsequent loss of tha t 
int er est is immat eri al. 

Thl~ cla uses anLl condi tions embodied in a p olicy of 
assurance a re llincling· llpon Zl n assignee n o !e:;s than 
upon the party insured; a clause, t h erefore, rnZlking 
tl.18 policy void !ihould th e insured put a n end to his 
life, i 'i b i ndi!1 !C:" uJiun the Zl ssig·n ee ju :o t as upon the 
repre.~e ntati\·es of t:18 il1 .~u rccl . So in the case of the 
AlIll l.C{ [b/c L1Ssludizee Co. v . B ollalld (g), where a man 
who h a d ass is"ncrl a life a :osura ncc pol icy was con ­
victed of felo ny a lld ex ecu ted; it II'as h eld tha t such 
a contract was again st pllblic policy and must be 

constnwd a s containing· a clause avoiding it in the 
event (if the insured co mmitti ng" a capital felony. 
Also in the r eCC;J1t ca .sc of CV!j;-11iZ v. Til e EJZ/:lz"S!I , Gc. 

rd) A ,M,)' v. /I siz!'J' [ 1029], 3 Silll. 149. 
(e ) ('/l: I ';l ,' n ~' v. JJu h s [ [,)0 .2J, 31 !;(:~lV. 351; compc1re Griffin Y, Gri.i;.f!in J 

[ r')!o2 J 1 e ll . 135. 
(f ) l\ok t b~t :l creditor bo., :l11 ill sunblc in teres t in the life of hi, 

n ebtoT. 

(g) . m igh, N. S. 194. 
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Life Assurance .1ssocz'aholl (Ii); H. was entitled to a 
pol icy of in surance fo r 5,000 /. on hi s own li fe . The 
p olicy contained the following comlition, which made 
the policy void :-" If the Ii \'es a ssured died b y th eir 
own h ands . . .. but w ith out prejudice to the bond 
./ide interests of third p a rti es based u pon valua ble 
con s idera tion. " H. ex ecuted a d eed of a ss ig'l1Inen t 
of the policy t o VV. by way of mortgage to secure a ll 
m on eys O\\'ing to him from H. No noti ce of th e 
a ssignment "\vas gin~n t o '\T . or t o t h e in surance firm 
during II.' s life. H. subsequently di ed by h is own 
h anel . It was h c1<.l that the clau ses and conditions in 
the p olicy w ere binding', and that the m ere exist ence 
of an antecedent debt was not a va lu able considera­
ti o n within the meanin g' of tIte chlllse in this policy. 

Polici es of li fe a ssurance issu ed by fr ie ndly ~oc i e ti es, 

govern ed by th e "\..ct of 1875 (z'), w ere u ntil r ecently 
h eld not to b e ass ig'na b le in equity, In tIle case 
Caddld, v. l h g/i/Jil (k) , it was helel th a t S Uell ;J. p olicy 
\\' a s n ot a ss ig n ;J.ble , thoug h it might b e disposed of 
by n omination. This d ec is ion wa-, h o\\'e\'e r , over ­
ruled in th e C;J.sc of Gr~IfiJ! v, Gullin (I ), wh e n it was 
h eld tha t a p oli cy of Ii !(> a,.sur"nce issUl'cl by a fri endly 
soci0ty was ass ig na ble in equity, Cozen s-fhrcly, LJ" 
in hi s ju cl.c; m en t sZ' y ing': "Yuu must finel , if Pllilli­
more , J .'s (iii) view is n ,rrect, som e wonl s p reventing 
the O\\'ncr of prop e rty from di5p os in g' o f that whi ch 
did not bel ong to a nyone else ." From thi s \\'e may 
con clude th at it \\-ill r equire a vcry express co ndition 
to pre\'(~nt a n aC',; ig nIl1 e nt of;J. p oli cy of in sur a n ce from 
be ing g'iven effect to in equity . 

Policies of fire in ,;uran ce, or r a ther the b(;ileficial 
interest s und er such policies, w ere a ssignable in 

(Ii ) [ 1909J I Ch. 29 1. 
(/) 3'~ ~ 3') Y i(' l. c. uo. 
\AI [ 1899J , L. 'I' .. p . 31ll' 
(1) [ Ig02J 1 ell . 13:; . 
(m ) C'addici: v. iii/:; h tol! afJ d ot h ers , Ht-Pt'I.l · 
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equity, following the general principle that the 
b enefi t of a contract may be a ssigned in equity. But 
a fire policy being a contract of indemnity was only 
assignable with th e consent of the insurance firm. 

To make a p olicy of fire insurance binding it is 
necessary that the insured shall have an interest in 
the subj ect-matter not only at the time when the 
policy is m ade out but also .it the time when the fire 
occurs. :-)0 that if the insured party assig-ns his 
policy before the occurrence of the fire, the a ssignee, 
ha\-ing no insurable interest, will not h e able to 
enforce the policy ~ il). 

In the case of an a ssignment not of the policy, but 
of the propf.;rty in sured, the assignor will not have an 
il1 sl1 rablc interest, and so can only recover for loss in 
respect of any part of the property \vhich lie may h ave 
r etained : if h e aS 5i~'!lecl til e whole h e can r ecover 
nothin;;. Nor c!)ulcl the a:-;si g-nee r ecover anything 
unless tll,J(' hacl been some agreement, to which the 
insurini';- company \vould h e a n ecessary party. For 
it must be n ;m embercel that the p olicy attach e::; to the 
p er son ",hi) cffc:cb it, tu inri r-mnify llim "s·;Lin st loss . 
and ::;u will not p as',; nn " transfer oi" the subject­
matter . J II the cZ!::ie of H i/)"hT v. Pns/ul! a vendor 
contr;, ctccl with a purchaC'er for the Side of a house 
which had been insured a :~;lin:it fire by the vendor. 
The contract of sale contilin e d no rdi::rCllce to the 
l11 s urancc. c\..tter the (LI t ,; "f the cont ract, but b efore 
the tinw fi :,-ed lor compir;tiun, the h ou ::, c \Vas damaged 
by fire, and til e \-e:lclor n ' c"in:cl it s tlill of money from 
th e in S Lll"ZUH' c: firm . It Ivas h eld tha t th e purchaser, 
tllOUg]I lw hacl complet ed hi::, contract, was )lot entitled 
>.1.5 against the vendor to the ben efit of the in surance; 

(i ~) SldlcrJ' Co. \' , Eati'(('-:1 , ~ i.\ 11,: , )54. 
(0) I S ell. Iliv. ro . Jlidg mci:l Ly Lrd l and Cotlon. L.JJ. (effirming 

the deci,i on erf J c,seL 1II.R.): Jom es, LJ. , dissenting. ' 
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for in this case the policy never was assigned since it 
was not included in th e contract. 

A mortg'ag or, upon a lllortc;age of insured property, 
does not losc his rig'hts under a policy of fire insur­
ance, because he continues to h ave an insurable 
int erest in the property; but undei' the Com-eyancing 
Act, I S8 I (P), without prejudice to any obligation to 
the contrary imposed by law or by ::;pecial agreement, 
a mortgagee may requ ire that any moneys receiyed 
upon an in sUl-ance in r espect of the mortgaged pro­
p erty shall bl~ applied in di scharge of the mortgage. 

Policies of m arine insurance were ass ignable by th e 
custom of merchants, though tl oating policies could 
only be assigJlecl witlI the authority of the in s urers in 
the same way as fir e pol icies. 

Both life and marin e insurance p olicies h,n'c now 
been m ade a s::;ignablc by statute (q) , and the assignee 
of a 1iDc policy CCl.ll sue ill his (J\\"11 nai~1e. 

'file ordinary rules as to domicile apply to assig'n­
mCllt s just as to ,my otber legal tran saction, so th at 
an Lls~ign ll1 e nt of a p olicy (If Cl';~urancc by a man to 
his \yife \,-ill be Y(Jid in a eac<~ \I'hen; a:<, is'nl11cnts by 
a man to hi s wife are invalid by the law of hi s 
dlHuicile ~;;-) . 

A ssignrnents of pulie;;.'" or il1 .,u ral1cc a rc \-atil! in 
equity in spite of am CG11lliti ui1, to the contrary . So 
that a conditi oll that the COlTljXllly should 1l ot b e 
affected by notice of any trust, elluitai)le charge, or 
li en, and nl Sll the \vonl.~ "this pulicy sha il not be 
as,;ignab1c in any cas(~ wl1ab(lel'er' \i'ill not prev ent 
the P LJ liCY holtler from c:\'cclltin;.;· a tru st of th e' pol icy 
in favour of another person, th oug·!J it \\"ill not 

( 1' ) H ':\: ·f) Viet. c . . p . 
(q) "Lire" by 30 s.: 31 \· ~c t. c. 'i';'; .. m;H!llC i.) ~/ 31 IX 32 Viet. 

c. Su. 
(r) L, ... · y. cl!;dy, '7 Q. B. lJ . 309. 
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exclude the operation of the Policies of Assurance 
Act, 186 7 (5) . 

Finally, in reference to the subject of marine and 
fire in surance, the doctrine of" subrogation " must be 
m entioned. Subrogation is in effect very similar to 
an equitable a ss ignm ent, and has been d escribed as a 
tra nsfer to an undenvriter "of every right of the 
a ssured, wheth er such rig ht con s ists in contract ful­
fill ed or unfulfilled, Oi" in r emedy t'::Jr tort capable of 
b e ing insis ted on or already in s is ted on or in any 
other right, whether by "\V i ly of condition or othen\'i se, 
legal or equitable, which can be or h as b een exercised 
or has accrued, a nd "\\'heth cr such right could or could 
n ot b e enforced by tIl e in surer in the name of the 
a ssured hy the exerc ise or acquiring· of which right or 
condition the loss, a gain st \\"hicl1 the assured IS 

insured, ca n be or h as been dimini sllecl" (t ). 
Subrogation d iffer s frOIl] a n equi tah le ass ignm ent 

in that it t akes place lly operation of law amI not by 
agreement bet\\iel::n th e assignor a nd a ssign ee. The 
reas on of it s existence is that in a contr2.ct of indem­
ni ty the assured must b e fully indemnii jl'd in the case 
of loss, but not more than ful ly indcl1llli t1ed. Ii mu st 
b e noted tha t su1:J"wg·ation cloes llot g. j \"(~ to the insurer 
a ri g·ht to sue in a Court of law in hi s own nam e (u) . 

c. 
The nctturc: dnd operat ion of fu tu re choses in action 

will n ow b e con sidered in the l i\j·ht of a coll ect ion of 
cases illu strating the rul es and except ions g·ovcrning 
the assig ll abi lity (,f su ch choses in act ion as a r t: only 
to co me into existt:n ce at some future elate. Equitabl e 
support has been extended, as we have already stated, 

(j) }" ,·e 'Ii/ram. ell. Ll. 5. 
(t ) Castella In v. [I 8~ 3J, II Q. B . D., per Brell, L.J., at p. 388. 
(u) j(illg v. Viet . In s//,.. Co., ( I896J ApI'. Ca . 250. 
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to the transfer of th ese interest s just as freely as to 
th ~ other two classe.s of chos'"s in action. The foll ow­
ing example.'i of " future cho s'.:;s in c!.ction," ,yllich hayc: 
been h el d to be cap ;tble of ,',d id assignment in equity, 
may iJe noticed :-The future car:;'o (x) elm1 th e future 
freight of a ship ()' ) ; fu t ure p a tent rig'ht s (:) ; futur e 
profits from the ,vorking' of a p a tent (II) ; m:l t erials 
which m ay be brought in to ;L cer tain p lace (b) ; future 
dividends in beL11kruptcy (c) ; "goods and cl1attcl s 
now i 11 or about a part icular m essuage or housc, or 
which s hall b e so h (Teafter ' .' (d) . It will b e observed 
that all th ese interest s a re mcrc po,;sibilities, and there 
is no certainty that they \\ill c\'cr comc into exi 'i tence. 
The sllip mig'ht n ever carry another ca rgo, or the 
working of the patent might n ever yield a ny profit s , 
That, however, is quite imma t er ia l. If a man chooses 
to take such a chimc r; in p ayment of his debt, or upon 
other consideration, the Courts of equity will g'iYe 
effect to the transfer when and if th a t challce is 
realised, and the sul)j cct th ereof comes into exiO'tence . 

So, in th e case of 7~1I/br v. Til e Ollie /a! R e,n7J17 (f' ) , 
it was llPld tilat a n CL',sigilmc llt of "all th e h ook d ebts 
due a nd owing', or\\'li ich rnj;~'ht during' the continuance 
of the securi ty b ecome due or owin g' to tbe said 
ml;rt~;a g'or" is valid, il 1l il tiJat it pa :.,s(;~ a ll equi table 
interes t III eLl 1 th e 1'00k debts in curred a ft er tIle 
a ssignmen t, W11Ct llC'l' i ll th {~ husiness \\'hi c], tile mort­
gagor carried on at the tinw (It' th e assignl11'_' !lt or in 
any other iJu.siI](;sS ,vhi ch h e mi g'ht carry O Il in th e 
future. 

In fact J ny future chose in act ion m il.)' h e assigned 

(x) [n '} "(7 ,Ski,:? If:uTe, R Price. ::fJ9 . 
( y) ];'r):i.'i1 'I.: . 'ia i lil c")", 3 Cll . --:\1' p . 
(::: ) Pn·,'.'ti!l.~l·, <-,>/" , c ;; . v. ,\"liii /,S r!i ! L. lZ, 19 Eq. 4l1::~ · 
(a) jjJ~f~:":Hl.l ili .' \ ". J/, ?.- I ~ ~23· 
(b) .Drc',crn \" , L'd .f( 'JildJl~ L . 2 ( . 1), 2;"2. 

(r) ill rc' -: \ '11 . lJiv . . pg . 
Iri l .e1.: iii:' ",,,, . I ':: I, ' II D!\ 311 . 
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in equity provided that it is sufficiently identified; 
but if its t erm s are Cia imlellnite that it is impossible 
to ascertain exactly \\-hen it i::3 intended to tran sfer, 
the Courts will not enforce it. It does not mattcr, 
hO\vc\"(or, th at the a ssi l,;nment appeared to b e vague 
at tllC time of its formation, the importa nt point llf:;ing­
that it s hall be d efi nite at the time when the contract 
is to be enforced. Nor can it b e said tll a t a n a s::; ii-':11-
mf:nt iCi \'ague m erely becau ::;e it cover::; a g reat 
quantity of prop er ty; in the case of Ti/db)' v_ Jilt: 
Ollinitl R cco-vu Lord Hcrscll cll said, " I can find 
no tra ce of th e v iew that a Court of equity would not 
e;nforcc a contract r ela ting to future -acquired property 
if it was vague, ill t hc sensc of embracin g much witllin 
its t e rm s, for, as I h ave pointed out, Court s of equity 
haVe; frequcntlyenf(Jr cccl su ch contracts. I think such 
lang-uage only refers to that class of cases, when: it 
could not b e predicated of any sp ec ific g ood s that 
they f(;J] wi thi n the ,g-C'ncra l cle,sc riptive words of the 
grant J

' 

An cqui ~ab le charg-e upon property has thc S;:1111P 

att l'i lJutcs as an equ itabl (~ as~ ig-llm e llt, 

In t he case of Jfc/({ !!jt; v _ ,1 n/luls/IO;7 of y~);-,{ , (!,,)) an 
in c umbent cllarg-ecl h is ben efi ce \\-i th tll c paylill ' llt 
of a n a nnu ity, a nd coven a n ted that if h c ~~lw lll ll su lJ ­
seCjUf:nU y b e p refern 'll to ;In y other ben efice ill' would 
full y char[?,-(~ it wi th ti ll; ,,;:U lle annuity. ~\j'Lcrll'ard" h " 
W;I,S pr(;f-, .: r red t o a nothc r iH'ndicc, but n o l e~a l ckl, rge 
UpOjl it was e:~f-cut.cd ullt i l ,so mc YGlL; bh']', I [ del , 
that till:; deed con':ititutr ~ d ;L [l,-uo ,l equ itable cklrge 
Ivhich a tL ach e cl upu n tliC' !ww b enetice a,c; :ioon as it 
11';::03 acquinC' ll. B ut it i e-; tel ], 1.' llott,d t hat nu charg-(' 
wi ll he e nforc 'C' cl in equ l.:n ]csssomc par t icular 
pro perty to b p clla r c:-(' d i,." j)wllti ol1C'cl in tl ll' cunman t, 
or pro per ty has b een acquired pre :;umably wi t ll the 

f) ' 3 /\P]I, Ca _ ,)23-
Ig) [ID3GJ, j il ly_ &: c. 54 ; , 
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intention of satisfyin g th e cm'cnant (It) ; n or must the 
cha rge affect the whole of tll e prop erty ,\'hid the 
co\'enantor may acquire U). 

If a man attempts to assign prope rty of ,y h ich h e is 
not the O\n1<:'T, it is o])\·inu s tlnt h e d(w :-; not by SUl'll 

an act a{[cct: t llC true o\\'n e )"' s ri ght- :\ man canno t 
g i\'e to anoth er more th a n h e him self h as ;;·o t. But 
such an attempt ma.y act as a n ag-reenwn t to transfer 
the property whe n, or if, he does b ecome th e O\\' n er , 
and imm edia tely he does b ecome the owner such an 
a g reem ent ,yill in equity b e treated as an ~Lctua l 

a ssignment of th e equitable interest in it. Th at is 
t o s ay, any u07l1i .lid,; purch aser fo r, " ,tIue \\·it ll ollt 
noti ce \\'ill ha\' e the legal in te rest in the propert\', a nd 
will thu s have priority over an equitable inter ('s t 
th erein. So, in the ca se of l~? !!ils v. R ouz'/ls(!il (k) ". 
where, hy a b ill o f' s;clc in IS7') , R. g r.,ntecl to :\1 . th e 
after-acquired chattels \\'lli ch ,;houlc1 j)e upon cert ai n 
of hi.~ prcm isc.~ . l11 e tit le of ::\I. u ncle r the b ili sub­
sequcntly vested in X. R . broug'ht upon th e pr(>11li~e ,; 

ch a ttel,; which h e ilcq uire cl after IS75 ; but before th e 
coming into opera tion of the Bill s of Salc Act, I is,C:.' (i), 

h e g:ranted tl1E'~c cllClttds to l. by anot1lcr bill of ~al p . 

l . kL( l no notice ()f t he hill in t;,,'oU" of :.'Ir. I n r SS_f 
X. seized the ch a ttels tlwn upon };". 's prem iscs. 
Z. th f' r eupon hrou ~:'ht a n ;cetion fu r th l~ l'c'eo','c ry of 
the \alue of tlw (-h:tH!-l ::,. ll e\ci, t bG t ;~ . ,.\':;,; C'ntit led 
to Tceon'r t he ",tll!(, o f (.1,8 ~" ,()d s; fo r tl ll' ::;TTllt to ::\ /. 
was only a n equitab le in ter",,\. , \\ 'h e lT2s L:1J L to I. '\\'CI. :' 

a l e~' ,Ll intel'e~t 'I\·i; llout notice of the prior equitahle 
int c r e.~ l , a nd he t h c r l'[()re had a b c ttl; j' tick . 

Th e rule in equity , the(efo re, a s r\~~a n],.; futllre 
ch o'Ses ill action, i s that. so :'00 11 :1S thp property 
C()IlWS into c::-; i s\.(, 11('e, ali)' ; Ls ,.; ig·lleC '\'i ll, if 11(' h i1.~ 

(l!) \- , l\ -(ili.li' ,:? D e ~ ~ . &:.1 . '20 2 . 
( (' ) \' , R("j'i.'V/J'I , I -I? \\"' 111~ . 1 S J 

(i- [1' c' sl '.; (l ·' I" . i). ~:'~ . 
(I ) 0;[01. 45 & .! IJ Vide C . . f3 . 
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given valuab le con sideration, a nd if the property is in 
the h a ncls of the assig'nor, t ake exactly the same 
interest as if it h acl b elong-eel t u him, allll llad been 

wi thin h is d isposition and contro l at the time when 
the assig'Jllll ent was made, and if tl H=,re is no (IUestion 
as to it s ide ntification the bendi cial interest will 
imme dia tely v est in tlH~ a ss ig n ee (III ), 

An undisch a rged bankrupt milyassign hi s expec­
tancy of it ~:lrplu s (ll) . but an ass i .~ncc will not the reby 
acquire any rights of inter fe r e nce in the bankruptcy 
administration (0); and th t~ same applies to the ass ig n­
m ent of a share in il p artnership (Pl : a n assignee 
thereof d ocs not acquire a ny ri ght to p articipate in 
th e m a nagem e nt of the p a rtnership busin ess (1/) , 

The title of th e tru stee in bankruptcy, h(nn~ver, 

cannot be d e feat ed by an ass ignment of a ch ose in 
a ction which does not come into ex istence until after 
the b a nkruptcy, for in the case E x parle lVzdw!s (r ) 
.it w as decicl ed that a ll p ayments b ecomin g due after 
the date of th e bank ruptcy are tIle property of the 
tru stee. But it is importa nt to notice that this applies 
only to su ch choses in Zlction as d o n ot crHne into 
existencc until after th e bankrurtcv, an d a n a "sig n­
ment of it d ebt whi ch is actually duIC: will thcrcCore be 
g'ood as a;;'ain st the trLl.~tee c"en thoug-h it is not 
p ayab le u nti l "om,' future date In refe ren ce to 
thi s point, th e juc1g'1l1ent of Lord I':',;her in the ca"e 
Ex l in'!!' /((>7('/;';1::.1 (I) i" very c"" plic it :~" /\t th e 
commenCl~I11Cnt of th e iJ ilnl~ru ptcy Lllere \\'a s , there­
fore, exi"t in~' a n iL,.;~ i !<nme!1t by th f'~ b ailkrllpt .~ of 
certain p Zlymcnts which were to b('come due to th em 

Sec jlJ(I.r:mellt of Lord \V:l t ~on i~l 7;1ll!~~; \- . OJF. Ri'c., '3 A. C . 523. 
I/inl v . Flzil;'J,Jtt . [HY_' O] I Cll . S2 2. 
ll.' n: ./ 1u\·!t"/! , 10 ell . j)1\-, 

(J'czr:t' Ird V f''' ~;f'J!jtF. \ 

Parlnl'r ~h i l' ":\Cl . 181)0 '-: 
[d:~ ~ ?2 ( 'h . D iY, 7S7. 

r C11. :3 /) . 
53 6: 54 Viet. c, 3'!, 

1~:~ R (r,r//al:'"'\- ' 2 2 q. n "]). 193. 
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at certain fixed periods. These payments are by the 
ass ig'nment ch arged in favour of F., and he has a 
right to receive them. It is an entirely differ ent 
case fTom Ex parte: .Nlc/zols \u) . . .. T here the 
bankrupts ass ig ned, by way of security for a n 
advance made to th em, a ll the sums of money then 
due and owing, and th ereafter to b ecom e due and 
owing, from the r a ilway company to them 
The a ssignm ent was of the future profits of the busi­
ness of the b ankrupts." 

Having thus rev ie\ved the more important decisions 
bearing upon the n ature of that which is assi::,;nable 
in equity, we now pass on to discuss the prin ciples 
governing the non-assignability of choses in action. 

(11 ) 22 Ch. Di\". i8i. 



CHAPTER III. 

vVH,\T MAY KOT DE A SSI GXF:D. 

ALTHOUGH , as we h ave seen in the preceding 
chapter, equity h as g i\·en e ffect t o the ass ig nment of 
a la rge nu mber of choses in action, there a re still 
m a ny whi ch a re n e\"e r a ssi~·nab1c eith er b ecause of 
th eir very n a tu re or for some oth er reason, such as 
the inte rest s of public p olicy . B ut h ere again , as in 
the case of th ose choses in action which a re a ssig n­
able, it is impossib le to tabul a te tllf'm so that one 
could see at a g lance \\·!tether or not a particul a r 
int erest is transferable. ",ye m ust the re rore content 
ourseh ·es with a n inyestigati o l1 of the g e nera l prin­
cipl es a s d ra\\"J1 from and qU:l l ifi!;cl by the cl ccic1 ed 
cases. 

And fi r s t \\·ith rpgarcl to contracts. In every 
con t ra ct th ere a rc two clc l11 (' n t s of pa ra mOllllt impor­
ta nce-th e ri ~-ht or b enpn t (,n th e (j llt-! h a nd a n(l th e 
liability !J[" l, urclen on th e uLh f' r . \\ -hil c th e b21l e lit 
un der a C0 11ti"act C<Il1, th, ~ burden can n ut a ,., a gcnnra l 
rule b e ass i ~· ilccl in equity . 

It is intc·n>s tin:;;- to !lot<> tlnt th e rul e>" g'n-c rning­
th e tra n sfer of COi1trac tual ri !~·hts and li"h ili 1. iesQ,·nc­
ra lly in Ln~·li ~ h law rcsembl ,-· n, ry c insc1y thnse 
rd a ti ll f; to tIl!' sa nw sUi lj f' ct uncler th e R Oll1 :ln system . 
Tn tI w fi rst pl acf' , u ncl e r both system s the li aiJ ility 
under a cnntra r t W :l.S on iy tr;l nsfer a.hk \\·ith th e 
consent of a ll th e pa rtie ,; there to. A s ft'ga.rc1 s the 
hen efi l. of a contr:lc t, thi" a lso 0r ig- in a l1y could on ly 
he t ran ~ferrr-rl l "r "l1O\·at io· ' ; thus Ga ius o-a.ys i ll 
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speaking of contractual obligations, "Obligationes 
quo quo modo contractae nihil eorum recipiunt. Kam 
quod mihi ab aliquo clebetur, iel si ,'e1 im tibi deberi , 
nullo corum modo qu ibus rcs co rpor alcs ad aliulll 
tran sferun tur iel e fficerc possum, sed opus est, ut 
jubente m e tu ab co stipuleri, qUCle reo:; efficit, ut Cl m e 
liberetur et incipiat tibi t eneri, quae dicitur nO\'ati o 
obligationis" (II) . LClter, h owc\'cr, under the prae­
toriml influence, an Clssignment of t h e b e ne fit of a 
contract \\'as effecti \'e and became irrevocable if the 
original creditor showed a clear intention to t ransfer , 
as is th e case in a n equitClble assign ment \\'ith u~ 

to-clay. 
In Eng'land, the burden or liability under Cl contract 

cannot be assigned \,,[thout the consent of the pClrty 
entitled to the ben efit th ereof, unl ess there b e some 
benefit assigned a long wiLh the burden. Thi s is 
obviously a necessary principle; for if such liabilities 
could be transferred a debtor might a ss iS" n o\'e1' his 
eteht to a man of str:n\' and th ereby e\'ade his l'e spon ­
sibi litv. The ollly \va~' in \\'11ic11 the burden of a 
contract can be as si~'ned is by an agTeemen t het\\'een 
a ll the parti es , 

Th e benefit of a con trClct, 110\\,C' \'(or, can no\\', as a 
gen C' ral rule, b e Cl ss ignecl \\'ithout the rO!lS p n t of the 
other j)Clrty to the contract. Thu s, in the case of the 
J1Jailc!ILs/, j' BfI~i"')')' Ct!. v . C 1{1i!/s(Ii) , A . agTel'd to Ld.:::c 
an hotd as yea rly tenant to n. 0c Co., and CO\'" 'n ant,, cl 
t o purch asC' :1 11 h is b"l'r of B. ('~ C, •. , "and the ir SllC­

ces,:qrs in hll.siT1(">~O:; .· A. occnpi P,l the l' otej undel the 
agreenwn t , and purcl1ac;etl the I) eer in ;ICC()n~a ll l;e 

th f' j'c\\' ith. 11. t: Co. suhcpql1,'nt1y sold ,he ir bn ' \\'c r~', 

ti ed hou .~c s \vllirjl includ ed th E:: hotel ), ;l11c1 bu ·;in es':i 

(a) G::ius , ii, -", ~ , ~Cc ;11--\1 J U-';l , 1 1~."lL . iii, 2<.) \ 3)1 \.( !)r;l.r·lC1\? ll(:"::: t iul~ (, 
Y011itut ()l> li b:l~ i 0 . \ Tcluti :..,i id ql! ( II tu .~ .:io d~h,:; l ~ , ;1 Ti ti? ,1:i1 :, t iPll1::tW~ 
sit. N['!rn int cn' (>:Jt u Il(\ Y,:C I'L' \" -.;on ,,, 11('0 ,\'[1. n :'l.~c il1.!r () h1 !~::-"j.ln . d rll.n11l 

t ollitul" tr ,Il1,-Jat:) in Pt'>"ldirn m. " 
(0) [r(jo r] 2 Lh. ' ,03. 

3 (3' 
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to C. & CO., who in corporated B. & Co.'s business 
with the ir OI\'n _ A fter the transfer B. & Co. ceased to 
carryon business, a n d notice of the ch a nge was give n 
to A., \\,11 0 continued for a t im e to purch ase b eer from 
C. /3:( Co. It \Ira:.; h eld that the coven ant \,-as not 
p erson a l to H. & Co., but ra n with the la nd, <wd that 
C. & Co., a s s uccessor s of them a nd OWJ,er s of th e 
revers ion in fee of th e h otel, \vere entitl ed to th e 
b e nefit of it. "The present pla int iffs," sa id Far­
w ell, J., " a re the assign s o f the b e n efit of the agree ­
m ent, b oth b y impli cation . .. . ,md b y tIl e express 
w ords of the agreem ent. Th e pla intiffs could, th ere ­
fore, obta in sp ecifi c p erfo rma n ce of the contract in 
thi s Court so fitr as it is incomple te ." 

A s a g e n eral rul e agreem ents of a p ersona l nature 
cannot b e assig ned, th a t is to say, wh en an ag ree­
m e nt r equires o n the part of a n a rti zan or m a nufac­
turer some sp ec ia l skill or knowle clge so tha t it 
cann ot b e p er formed b y ('v(~ryone, it may b e said to 
b e of a p erson a l n a ture and n ot assigna.b le . Th e 
r eason fo r tll is seem s to he t llil t if A . agTPes ,,-ith D. 
th a t h e (11.) sh a ll d o ~;omethin g for h im, he h as 
probahly selectecl B. o n account of il cOll fic1~ ll ce in 
h is p er ,.;on a l ca p i1.bility, a n c! tl1erefore it would be 
u n reasonable t h at h e ,:houlcl he compeliell to accept 
the , ,'or ).;: of C. in stroad . Jr, h owever, the person a l 
Plementi" only in t , odu cecl "0 Ll r as superyis ion is 
con cerned, t h en t h e party ei1trustpd with t l}() wo rk 
m ay han d it to :111)' of h is employei':' or agen ts to 
execute, p rO\-iclecl that h e docs n ot attempt to a ssig n 
tlle , esp oll si1)ility. 

The rll le is s tated t llUS in t he cace of t1 J~ B nizsit 
Hlir;-oll C() . v. /~(fl (c) :-" \ Vh (~re it p erson contracts 

w ith ano\lwr t o do work or p er fo rm sen'ice, and it 
can 118 inferre, j t h a t t11 e p e rson (~ mpl()yed has b e,em 
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selected with reference to his individua.l skill, com­
p etency, or other p er sonal qualification, the inabi lity 
or umyillin g ness of the p a rty so employed to execute 
the work or p er form the service, is a sufficient ans",-er 
to any d emand by a st ranger to the original contract 
for the p erformance of it by th e othe r p a rty, and 
entitles the latter to treat th e contract as a t an end, 
n ot\\-ithstandin g that th e p a rty t endered to t ak e the 
place of the contracting party may be equally well 
qua lifi ed to do the sen-ice ." And, indeed, in that 
case, the Court not only held the p articul il r contract 
to be assig-nable, but intim a t ed a n opinion in fa\'our 
of extending the assignability of contracts genera lly . 

ilgain, in the case of 7~IZ!lI!rs! v. ' Tile /l ssoclalrd 
P odland CO}lud JI./(I!!I((arllf J'iJS (d) , the owner s of 
chalk qu a rri es undertook to s uppl y a company with 
750 ton s of chalk p e r Ivce).;:, and .-';0 much more, if any, 
as th e company should require fo r the \\'hole of their 
manufacture of cement upon their land, a t rs. y!. p er 
ton, and to provide a ll rolling stock, stipulating that 
th e ag reement shoulcl not preclude th em from sup­
pl v in g ch a lk from tlH::ir quarri c-; to oth er p ersons. 
Subsequently the COlll]1ilny c01n-eyccl allcl assigned 
the ir lanci, \\-orks , and busines,;, and purported to 
a ssig n tlle benefi t of th e agreement to a n e\\- company 
having a much L1n:;~r manuj~'lcture , giv in g n otice of 
the COllycyancc and assig'l1ll1en t to th e OIn1Cr of the 
qua rri es . TIll; [Iouse of L ords h eld that tIl e cont ract 
wa s ac;si(~-nablc , and that a n actio il coulcl be m a in­
t ained by the n e\\," company ag'a in ,; t the OIn1Cr of the 
quarri es for breach of the agreement to ~uppl y ckdk. 

But ill t l1C case of A-L'iil/! \ -. jJN1'Sljlllllll (e), the 
Court of .:\ppcal h elLl th a t the cuntract was of so 
p er sonal a nature that it wa s unas~ lgna ble. A. con-

(d) ['g03] App. C3S. 4 q. 
() l 190b ] 2 K. D. 60,+. 
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tracted with B ., a cake manufacturer, to supply him 
'with all the eggs " tha t h e shall r equire for manufac­
turing purposes for one year," B. undertaking not to 
purchase eggs from any other m ercha nt during the 
year, so long as A. was ready to supply them . During 
the y ear D. transferred his business to a company, 
whereupon A. refused to supply a ny m ore eggs either 
to B . or t o the company, on th e ground tha t they 
w ere di sch arged fr om the contract. H eld, A. was 
discharged from hi s obligation, the con tract being 
with B. personally, and ther efor e unassignable. 

In addition to these interests which we have just 
m ention ed, tllCre a r e other choses in action whose 
assignability is forbidden either by public p olicy or 
by statute. Salaries a nd p en :oions granted by the 
State to its servants in respect of duties which a re 
being p erform ed, or a rc to be p erformed, h ave been 
declared not to be capable of assignment; likewise 
alimony g ranted by the Court cannot be estranged 
from the object for which it is ordered to be paid; 
also assignments which would savour of maintenance 
or champerty arc not p erm iss ib le. Th e principles 
govern in g the non -assign ability of these several 
classes of int erests are qualifi.ed by numerous excep­
tior, s. IN e proceed then to discuss th em separatdy. 

The generzcl rule applicable to th is class may be 
stated th us: Public policy will not a llow a n assig n­
m ent of a sabry g ra nted by the SUIte to o ne of its 
servant .~ when th e public is intcre o, t ecl directly in the 
;;ervices of such servant, and h er e the « public ,. 
mean s the" State." The r eason for thi s rule seems 
to be that the State pays to its servants a salary of 
such a n amount as it deems necessary to keep them, 
hoth in health and app(~arance, in such a condition 
th at they may be capable of performing the duties 
with \\hich they a re en trusted. If they were p er ­
mitted to as.'iign their sala ries they mi ght not be able 
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to k eep themselves in such a condition, and the 
public would be the losers thereby. 

For this reason the pay of soldiers, sailors and 
other public officers cannot be assigned. In the case 
of A7bu!llIlol v. J-/oi"/OJl (/) it \\'as held that the salary 
of a judg·e could not b e assigned, insomuch as it was 
paid in respect of servi ces rendered, or to b e rendered, 
for the public benefit. So a l so, in the case of P,zimcr v. 
Bate (g) , it was clecid ed that the salary of a clerk of 
the p eace is not assi g·nable, for his is a freehold office 
connected with tIle administration of justice and paid 
out of the public funds. A gain, a similar d ecision 
has been g iven in the case of an assistant parlia­
m entary counsel to the Treasury (II) . 

But in order to make a n office a public office, so 
that publi c policy may be p ermitted to interfere in 
the priva te transactions made in r espect of the sala ries 
p aid thereumlpr, it is necessary that the payments 
shall be made out of the national funds and not 
m erely out or loca l or municipal funds, voluntary 
contributions, or private moneys . 

The salary, th e refore, which may be paid to a 
clergyman wi]] not be gO\'ernec1 by these restri ction s 
upon a li e;lation; for thongh th ere is the Establi sh ed 
Church, which is r ecogn isec1 by tIle State, and the 
public is i11l1irectly interested in the ~en'ices of its 
officers, yet it is not ;;ufticicntly in terested to enable it 
to control their clllo lumen ts, .for it does not p ay them. 

So w e may sav tllat a clergyman, though he has 
the cure of souls, is not a public offi cer in t]le sense of 
a "State"' officer, and h e may therefore assign his 
salary. In the case of ];1 rt Llhl"a lils V) it was h eld 
that the salary of the chaplain to a workhouse, which 

(f ) .s Tlloorc, P. c. C. 2[9· 
(g) 2.) lC I',-_ 515. 
(h) COJjJt'r \'. R e;'Zt)' , 2 Sim. 500. 
(I) [I8g[J I Q. B. D. 596. 
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is payable out of the poor rates, can be assigned. 
The case of Grenfell v. Tile Dean of TVzl?dsor (k) does 
seem to cast some doubt upon the point, for there it 
was held that an assignment of the emoluments of 
the canonry as a security was valid on the ground 
th at there was no cure of soul s and that the only 
duti es ,vere residence within the Castle and attpndance 
at the chapd on twenty days of the year; this would 
appear to imply that, had there been a cure of souls, 
the decision of the Court would have been different. 
This case is, however, reconcilable with the principles 
set out above, by the fact tha t th e salaries of officers 
to the Chapels Royal are p a id by the State, so that 
public policy may be said to have the requisite 
interest . 

Again, in the case of Pcz"stel v. /<:ziz!/s College, Ca1Jl­
b1'lrzo:e it was held that the emoluments of a 
college fe llowship are assignable in equity, and that 
effect will be given to any security thereon out of the 
d ividends appropriated from time to time to the fel­
Imvship, a nd it was further held that a recei\'er might 
be appointeci of future sums to be appropriated to the 
assignor, or any oth er mode of securing the assignee' s 
interest mig ht he adopted which might be more satis­
factory to any particular college. "There is nothing," 
said Lord Lanccclale, >\LIZ., "in the n a ture of the 
in come to which a fellow of a C(Jl1ege is entitled 
from which it can bp inferred that his in come and 
emoluments a rc not assignable in equity by r eason 
of a n uncertain amoun t or otherwise" ; ancl farther on 
he continues, "there is nothin g· in thi s case which 
appears to me, in any degree, to resemble any of the 
cases in which assignments of income have been held 
void on the grouncl of publi c policy." 

It m ay be observed that in the earlier case of 

(I,) [ 18.jo], 2 Bc~v. 544. 
(0 [J 8.j; J, 10 Be~v. 491. 
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B erkelq v. l<:hzg's C(!i!eg,;, CalJlbrzdgc (m) a motion 
"for a receiver o f the dividends and m oneys now 
due, and h ereafter to become due, in respect of a 
fellowship" \vhich had been a ssig'nec1 , was r efused. 

It is dimcult to draw a dist inction b etween these 
two cases, ane! perhaps unnecessary , for, though no 
comment was made upon the earlier decision, it was 
d efinitely laid clO\vn in tl,e later case th at an assig n­
m ent of such an interest will be effective in equity. 

A,n assignment of a sala ry, or of a p ortion of a salary, 
is not contra ry to public policy if it is not to take 
effect until after the death of the grantee. In the case 
of Arbl!!lZiZot v. iVol'lOIl (ill a puisne judge of the 
Supreme Court of M adras directed that a sum " equal 
to the amount of s ix months' salary," to \vhich he 
was entitled by statute (0) , should b e paid o\'(,r to his 
p ersonal r epresentat ives in tIle e H ent of his death in 
or after six months' pos s(..:c.~ io!l of 01'11.('(; . It \\'as helel 
th at this creat ed a va lid assig'n1ll ent of such amount. 

Pt.'lzszoJZS.~'nlC genera l ruk g'overning the assign­
ability of p ell sions is much the same ill ;,pi rit as that 
which we have just mentio'lecl in r e,c;'anl to the assign­
ment of salar ies . If the p nn~ i() il ic; g"\'antecl en tirely 
a s a re\vard for p~lc;t scrv i c(',~ it may be a :-;c;ignecl; it~ 

on the other hand, tlle pl'rlor!1lallCl' of duti e s in the 
future is contemplated, tIl(' pe11sion is not a::isignable. 
The reason for thi s rul e is precisely tlle "amc as \ve 
h a\'e a lready g'iH'1l fo r .t.hat \vith rctl"'CllCe to the 
a ssignment o' salari(,; e;. If th e pui)jic is no longe r 
inte rest ed in the s(TviL; ("o; uf its ofiicerO' an c! mak es a 
grant to the m in r eco,S'nit ioll c,f the ir past duties only, 
th ,::: n they m::ly di sburse sllch gTan t as ::;cem::; tu them 
b est. But if the public i" s tilt interested in duties 
which may possibly have to be p erformed in the 

(iii) 10 Bcav. 002 . 

(il ) .) ~rOOl-C . p. c C.2[<). 
(,,) Sut. 6 (' cO . 0), c. 85· 
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future, then again th e grant i ~ regarded as being 
made for the purpose of k eeping the grantee in a 
suitable condition to perform such duties. 

There is a noticeable exception to thi s general rule 
in that the pensions of solclir:rs and sailors have been 
declared to be unassignable by "tatute. 

(aj The Army Act, IS S! (P', made unassignable 
deferred payor military r ewC'rd payable to 
any officer or ~olcl ier of the Army, Royal 
l\Iarines, and Her J\[ajesty '" Indian Forces, 
and the Royal Malta F enciblc Artillery, or 
any p ension, a llowance, or r elief payable to 
any such officer or soldier, or hi s widow, 
child, or other relative, or to any p er son in 
respect of military "ervice. 

(b) The NZt\'al and Marin e Pay and P ensions Act, 
] 865 mad e UlEl<.signable nZt\'al pensions 
payable to an officer in the Navy, ~eam an or 
marine, or to an officer's widow, allo\\'ances 
from the compzlssiol1Clte fund, marine half 
pay, payments, etc. , in respect of sen'ices in 
tIlt; Kavy a nd Marines to a subordinate 
oiliccr, seaman or marine. 

[t must b e remembereel tl"ilt half-pa.y and pensions 
are very distinct fur nUi plirpose ; half-pay ranks as a 
salary, since tIle State is ;,til1 interc .s tccl in possible 
futur e :-,cl'yices to be n ·nderecl by the grantee' in so far 
as it may cal l UPOll hill! to perform duties at any 
time, and is, tlwj'C ·j~) re, ullassig·nable. }\ pension, 
on the oth er 11ancLi:i g'encrally assignable unless 
ex pres~ly proh~bitul 1»), statute. 

Though no longer of importa.nce in regard to our 
subj ect , it is interestin g to note tha.t in times past, 
when commissions in the Army were saleable, an 

(f) Stett. H 6: 45 Viet. e. SR. 
('1) SLIt. 28 & 29 Viet. 
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officer might, upon the sal e of hi s commission, make 
an equitable a ss ig'nment of the profi t s in the hands of 
his agent (1') . 

A grant made by the State to a public officer in 
recog nition of a great servi ce r end ered to hi s country 
cannot be alienated, on the ground that such grant 
is made that h e may maintain a certa in dig'nity in his 
office. It \Yill be obser\'ed that tllis is quite distinct 
from a p en sion gTanted to a public ofl1cer, in accurd­
ance with a previous agr eem ent, a nd not as a special 
mark of r ecognition. 

In the case of Dazns v . Tile Duke 0/ JiarlboJ'Oilg'll (s) 
a p e n sion had been g ranted to the Duke in r esp ect 
of the great services h e 11 a d rendered to hi s coun try, 
and as a m emento of tIle nation's gratitude. It \\' as 
held that thi;; pension \\' ao; inzllienablc, because one 
of the primary objects of the grzlllt, t'. e., tha t h e shou ld 
have it as a perpetual nwmorial of the nation's grati­
tude, \\'oulcl t h erc:hy b e c ntircly lo st. I n deed, the words 
of the g rant \\'i ll themscl\-e,; in mZl1ly case s guide the 
Courts in th ei r decision as to th e a"'"ignabili ty of sucl l 
pensions . For in thi.:-; l a ,~ t case it \\'as held that, 

thoug h th e e,tatc its( 'lf could not be tran::;ferred, the 
words used in th(~ g r imt f OT the supp ort of th e dignity 
could not be constru ed to pree n ', nt all alienation of the 
rents and profits ari ,;ing therefrom. 

A pension a ]]O\H'd to a retired clerk, under t he 
IncllJnbents IZeg'istratiOli Act, IS; I (I) , bas be(en b elel 
not to be as,~ig'llablc eithe r at ]a\\' (1r ill equity, it 
being' a ch arge ~lpon t he r e \ enucs of tIle benefice (u). 
Yet in the case of J11i;Bc'l7J! v. /)L'r!llL' (x) an annuity 

(;.) Coilyer v. ftl/ioll Ll S23,1, T. 6: K. -.t59· 
(s ) I S"'3D. 71). 
(I) St:ct. 3+ ," 35 Yiet. c. 44· 
(11) Gatlicnd,. v. 5o·mit! .. . Ii eh. Di\'. I, 

(x) 30 eh. Vivo 520. 
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granted to a retiring incumbent under the Union of 
Benefices Act, 18()0 ()-) \y:ts lleld to be so assignable. 

In the ca",c of in re JUac!wlL's Trusts (:) a sub­
scriber to the Customs Annuity and Benevolent 
Fund (a ) irre\'ocably assigneei , by an instrument duly 
executed and d(:posited with the directors, two-thirds 
or the portion payable Oil his cleath to mortgagees 
to secure an ad,'ance m:tcle to him, and the mort­
gagees were duly aclmittec1 by the directors as his 
nominees ; it was h eld that th e mortgage was ,'alid 
as against the widow, cllildren and rdations of the 
subscriber. 

But when a pen s ion is granted entirely as a reward 
for past services, anc1 there are no furtller cluties to be 
p erformed by the recipient in which the public has an 
interes t, sllch pension is fn;dy alienable. The pension 
granted to a County Court judge may be quoted as 
an exam ple of .SliCh an interest, and in the case of 
TVd/c(lck v.LInd ! (0) it \\' ~LS lll'ld to he a .~signable in 
equity; a nd further, it \\'ould appear to be immate rial 
\yhethcr th e .c;rant i::; Il1ild e for life or only durin g 
pleasure, so fa r as its il ~ :oi_:P1Clbility is concerned. 

Under tIl c Hanl;ruptcy "\ct, 1883 (r) , it is provided 
that the tru stee in bankruptcy shall take any saliuy, 
h a lf-pay, pen" jol1, or ()tll,:!' simila r income to which 
th e bankrupt m ay bc entitl cd, a nd shall .set a side a 
ccrtain proportion thercc-f fur the bankrupt' s support. 

1\10reOY8r, it i5 t o be observed th a t cycn the rules 
making- tlw as:"jgnabi iity of pensions depen dcll t upon 
their l)(c; ing' ah"olute iWcl not. condition a l will appa­
r ently b e rela:,-cd in th e (~ vei1 t of bankruptcy of the 
p en slOn er. For in th(~ case (Jf L"POUilC1' v. P aYJu (ti) 

(J'l Slot. 2) I.i.;. 2-1 Viet. c. 1.12. 
(:;) I ~ . l(. , -, Eq. 2~-1. 
(II ) Slat. sr' Gco _ 3, c . 73· 
(il) 3 Ex. l)i \'. 323. 
(e) _1(' &. '11 "iel. os . 4,1, 52, 53· 
(all De G. M. &. G. 383. 
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an :lllnuity awarded to a County Commissioner of 
bankruptcy, \\·hose office had been abolished by la\v, 
passed to the o.,, ~ i ~·n ec in bankrdptcy of the p t;r:;on tn 
whom it }10.,; bee n awarded, altllOu g h th e :lT111l'ity 
depended upon tlH' annuitant's m Cl kin~ ,m afllda\-it 
of certain fLt Cts h efore he bec :1 me <::1 titje,l to each 
payment . 

Again, in the case Fx j il i'/c I :luJ[gi;!s (' 'Y , it \\-as beld 
that the pen sion of :~ retired judg-c of a Crmvn 
Colony, gTantecl hy the S ecret:lry of Stat e for the 
Colonies Lmd looted ann ually by the legi slature of 
the colony , v ests in th e creditor's tru stee upon hi s 
becoming bankrupt. 

Ahmo71Y, \\·hich is an a llowan ce ord ered by the 
Court to b e paid from time to time to a wife by her 
husband for h er m aintenan ce, cannot be assigned ( f l· 
There \,"ould seem to b e two reason s for thi s ; first, 
the Court may alter the amount of s:.Jch allowance, or 
e \-en take it away altogeth er; a nd secondly, it is an 
amount \vhich, in t ile opinion of the Court, is ahso­
lutely necessary for the woman's proper support, and 
if it were n ot to be u sed fo r th a t purpose it \\-ould not 
be grantee!. [t may also b e m entioned h ere that 
alimony cannot h e m ad e l iable, a~ th e \\·oman' s 
separ ate proper ty, for her (kb j" U,' ), nor a re arrear s 
provl'ablc in b :l.llknlptcy , e,-e ll tJlOugh they m ay llave 
accrued du e befor e the dat. ' of t! lC' r e,;ei\-ing- ord er (h i · 
Yet a p en sion an'ardeLl in resp ect of sUTic'es ill th e 
leg-al de partme nt of tIll' C;'oye rnm ent could be charged 
with the p ayment o f arre ilrc; of alimony and cosh . 

A g-ain , puLlic p oli cy will not a llo\l' th e a s.si g nment 
of a chose in action, if such il. transfer \vould inti-ing-e 

(,') 2J ell . Diy . -'5 . 
(fj In rt I.! o/)in ,\',!,'! , '27 e ll . Di\". 100. 

ts') A Jidl'J"Sl )J] \", £Al ((I' I l,y , ~- T. L. n .. 113: nor c~n J. husb~Hld'S 
li.1. b ilitv to p :1V :dimo!1\" i)c dcll":ll cd hy hi::, b;}ll kr uptcy ( L O: t(li [ v. Ll',"otl 
( 5 Q. :n . . n. :":3" : :-JC;(') I ;; r c' !1,1:,1:;-,:;;;:; . [ IS,!.)] i Q. C. n. :?S1, 

(h" 1(>rr\" A~·n · . ~ ! '')' ' ~ J ~ ~J. L~. U . . }-.3' I. 
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the rules again s t main tenctllCe ctnd champ erty, "The 
doctrine of m ai nten a nce, " says P rofessor Ames (z'), 
"was pushed so far that it came to be r eg'arcled as 
the r eal r eason for the ina li en abil ity of choses in 
action, a nd the notion became current that no con­
tracts w ere a~sig-nable, not even covenants and 
pol icies of assu rance and the like, although expressly 
m a d e payable to the oblig-ee a nd h is assig'ns , Even 
bills and notes we re thought to de ri ve the ir assigna­
bility solely from the custom of m erch ants ," 

Th e offen ce of main tenance is committed whe n one 
mali ciously ass ists a party in it cil-il act ion with 
m oney or other aid (k) , but such a ss istance is not 
malicious if it be p rompted hy either kin sh ip or 
ch ar ity, It is clear that great injus tice would b e 
clone if per-sow', wholly u nconcerned with particular 
que.stions befun-' tl l C Courts, tilOug11 possibly inte rest ed 
in ancllikely 1:0 he affected by th e r e.sult, w ere a llowed 
to lend mo ney or uthcr aiel to one of the parties, 

It can be no hardsll ip, howeve ,-, but r a ther a praise­
worthy chari ty, to as')is t a poor m an in bringing- an 

action again c~ t hi') rich opprcssor, when but for SUell 
help h e \vollId be un ab le to assert hi s ri ghts, and in 
'-inch a case th' ;r c will be 110 m a in t enance; for it i.e; 
; LI1 essential elern en(: of m ccint f' nance that it shall bl; 

c()i!lHli tted with mali ,ioLL3 inte nt. 
There Cll- l~ 0(:11(:]" in.~tances of appar ,ent infril lgp­

ments of t"il', izl\ \ - zl.!'.-aiilst m ,l in t"n,"ilcf', whichlla\"(~ 
ht,c;n h e ld not to ;11ll0lll1t to thp offe nce. So, in t1)(> 
caseu[ Cool' v . /;;-~iri i!l , it \': ;1" held to b e no mdin­
te n ;lllce for a m ,cl l LO :cdl hi s poc;sihle interes t. as 
de; j,-;ee of a li \-iil g' ('\I:ncr on Llw t<-fl1l S that h e sllall 
rdurn the purcJlac,(, money if 11<' do(;:.; not becoll1 e tIle 

c1c\'ic;(;c, for tllen; i" llCJ (lJ1bIVi'ul i1lkrf' :,t created in ilw 

i tO) SeC Awes, JL-:. n- :J. rd L .\': l..zcy ic\\', Ill , 3--J. 1. 
1/») Sl' t' !~b cl( . Comm. lV, 1 3~ . 
'i) ' ,i 0 · J-:. l)_llj o. 
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present owner's d eath , nor is it a barga in for a pre­
tended title under the s tat ute, 

Although the la w (m; cn~tbled a ttorn ey s and solici ­
tors to make a rra n gements in certain cases with their 
clients as to remuneration in lieu o f co ~; t s , it has b een 
held that a n attorney m ay n ot purcl lase the subj ect­
matter of a ,mit /O!i!(;;!" Ide unle:;,; it b e merely by 
w ay of securi ty for Iii" costs (n) , In the case of 
D aiNS v, Fred/I) ' (0), llOWCyer, it was decided that the 
rul e preventing' a sfJlicitor who is condu cti ng a n 
action fro m purchas ing the subject-matter of t h e 
suit, does not apply if tl le ass ig'1ll1l cnt preece]::::; the 
employment as soli citor. The leal'l1'.:d judges in their 
d ec is ion distinguish ed thi s Cel se from that of SL>i!/SOiZ 
v. L amb (j) on the ground that l1L':'c the covenant 
was macle \\'hen the r elation of solicitor and cli ent 
did not exist, ,mel a contract so made could not 1)e 
invalidated by reason of that r e lation b eing' subse­
quently en tered into , 

In the case of Bi'i!l!/;u:;/; \' , _\~:l!(/I::;'l7k (~,), it was 
helcl t hat it is maintenance to indemnify ilg'ainst costs 
a. pcrson ,VJlO is sui n::;' [or a statutory penalty as a. 
CClInmml inful'lner. Bllt there is no m aintenance ,,0 

long' as there is no Zl!"T C('ilwnt to maill t ain an action 
in considerati on of sh, l rj ll~~' ill the proll ls to be dcri\'ecl 
fro m that a ction, So i;1 Ifar/7,y \' , R!I:cscI! . a 
creditor h;u,'inc;' cO l1l1ll pn cl'cl ag'a ill :;t hi s 
d eb tor agTccd \\' ith him tu ;llnnclon tiIU,';L' l'rocec' clinC;'s 
and to surrcnclr'r his s'J'uribe; ", in l'on~idel'"ti(lll cf il](' 
d (;b t C"r 's g-j\- i llg- h11.11 a lit; ll nIl nt1lt~ ~' :-:L' ~ ' uritc:~; \Ylti1 

au thority tc) ,,; Ule: the Plh,'I '> " \ ,r of tho~c a nd 
a,C;Teeing to 11SP h is IJl~-; t cnllca\'om' '; t o ~1~ s i-;t in the ir 

(iii) Sl"[ 33 & 3 f Viet. ,', "S , 
(n) i n r ,' .,itf'. ~~-' , ~. !. ""h-,' lIS;'O] , I Cli o Di\". S~·3 · 
Iu', 2'f Q, H. n , S"j, 
U,) b 3 ~, 
!q) II ~! , g D , I. 
I r ' :~ ~illl. (~~ <"'::'[\1. )_~; . 



recovery. 1-Ien~ there \va~ no semblance of main­
tenance, the agTeem ellt b e ing' nothing' more tllC1n an 
assignment of the equity of r edemption of the a~sig'nor 
in the s ecurities held by the creditor in exchange for 
prior securities h elel hy the assig'nec:, and lh e right to 

sue the creclitor being the usuD.l kgal prm'ision in the 
case of such an ass i ~·nment. 

It seems tllat it corporation cannot be held guilty 
of maintenance since" the ground o[ it is not so much 
an independent \\Tong a s p;uticulai:" damage resulting 
from a \vrong' founded upc.n a prohibition by statute" 
-a series of early statutes said to be in affirmation of 
the common law-" which makes it a criminal act 
and a misdemeanour" (.1'). 

By the Companies Act, 1862 (/), claims again;;t the 
directors of a company in respect of their improper 
dealings with the assets of the company Ivere choses 
in action saleable by th e liquidatOl', and even though 
they \vere unknown when the as :signment was effected. 
Though this Act has been repealecl l";Z toto, it is pro­
bable that such claims will come within the provi:sion 
of sect. 151 of thp Companies ~Consoliclalion) Act, 1908. 

An a ssignm ent of a slJare of prize money, which 
was the subj ect of an action in the i\ c1miralty Court, 
in conside ration of the a ss ign ee paying' the costs of 
the action ha s b een held to b e void for m a intenance (1£), 
a s also has the attempted assignment of a h a re right 
to tile a bill in equity (x ) . 

Champerty l.Y) is a form of mainte nance, and h,lS 
been described as " tI,e unl a wfui m ainte n a nce of a 
suit in con sideration of it barg ain either for part of 
the thing or some profit out of it" (::;) . It is an 

(s) Ld. S (' lho rnL' in J)',m /.· v. P,JOi,y lr SS,], ro A. C. 218: see 
P ollock, Ii ) _ ~t"\1: fl f T od s," p . . L1). 

(t) S t ~ l. 25 & 2 (, '·i e t. c . ti C) . 
(It ) 5 'h 'i' f;l.:; \ ' , I .~ \"L' S. "1" 3 '). 

(x i in n' j >a r is R iJd~ C'o., .i Ch. Di\' , o5q · 
( y) S n' BbeJ,: Cr n~!1 I . l V, 1 3 _~; <].: f i ,: ... c ~ m p , t iti!!" 
(:;) P(T GLll.lt, l\I.1'-. . i ll S /( v. Rilg 7.i_, t'lI, 
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aggraya ted form of maintenance, and a n essential 
element of the offence is tha t the party shall acti\-ely 
a ssist in the action, and n ot m erely g ive information 
to tlle other who is bringi ng the action (a) . The rule 
as to champerty was relaxed in the case of the assign­
ment of a legacy, by a p erson too poor to sue for its 
recovery, to another, who soug ht to enforce p ayment 
by an action (b). And it is to b e r emembered th a t a 
p erson who has originally a good title to sue \\·ill n ot 
lose it by making an agreement t a inted with cham­
p erty, which would otherwise preclude him from 
doing so (c). 

By the B ankruptcy Act, 1883 (d), it is prm-ided that 
the rules regarding maintena nce a nd champerty shall 
not affect an assignment of th e subj ect-matter of an 
a ction which has been commenced by a trustee in 
bankruptcy. 

l\.[oreover, in th e case of th e 11:fclr%lz'!a7Z Banie Y. 

P ooley (c), it was decided that th e ri g hts of a p erson 
affected by maintenance or champerty p ass t o his 
trustee upon bankruptcy, so tktt t he bankrupt cannot 
sue in respect of them until he has been declared 
solve nt. 

B efore passin g from thi s question of "lyh a t m ayor 
m ay not be ass igned in equity, rights of ;cction ari;, in g 
out of "tort ,. mu st b e mentioned. Originally such 
rig'hts \\'ere n e"l-er ass ignable, and there is no reason for 
supposi ng th a t equity would assist in their alienation. 
They h ave, nevertheless , b een helcl t o be "choses in 
action" within the interpretation of sect. 2;:; of the 

T. 

(a) Hart!,}, Y. Russell , 2 Sim . is: Stu. 2-\4. 

(I,) H arris ,' . Brim) , 17 Q. B. D. 50 -1. 
(e) /JiI!oll ,'. IFov,!s, 4 Eq. 'LF -
(d) Stot. 468£ ·+i Vie t. c. 52, SS . 44, 56. 
(e) IIJdn 'i . Ball/.: v. Pool,), [ 1885J, 10 ~-\pp . CJ. 2[ 8 . 

4-
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Judicature Act (J), but only when restricted to imply 
"rights to recover da mages for a tort." 

Though it is difficult to estimate how far such rights 
might b e assignable in equity, it may safely be said 
that rights of action in r espect of injury to the person 
are still never transferable. Actions in respect of 
injuries to property, however, may in some cases be 
capable of assignm ent, supposing that the measure 
of damages can be estimated by the extent of the 
injury done to the estate (g). 

The maxim usually quoted in reference to this 
subject is A dlO pcrsoiZahs m orLiIli" CU JJl persona, and 
thi s rule a pplies g-e ncrally (Il). There are, however, 
three statutory exceptions which should be mentioned 
h ere :-

(a) Under Lord Campbell's Act, 1846 (z"), if a person 
is killed as the result of another's wrongful 
act, an action is competent against the wrong­
doer for the b en efi t of the d eceased' s relatives. 

(b) By Acts passed durin g the reign of Edward 
III. (/e), provision was made that the executors 
or administrators of a deceased p erson may 
bring an action against a wrongdoer in 
r b pect of wrongs done during' hi s lifetime 
to p ersonal property. 

(c) By an Act onVilliam IV. (l) it was provided that 
the p ersonal representatives may sue, for 
the benefit of the p ersonal estate, in respect 
of injuri es to the real estate of a p erson com­
mitted within six calendar months before his 
d eath; and a man's estate may be made 

(f) A-ill:; \'. Viet. I J1slIr. Co., [1 896] App. Ca. 254, 256. 
(g) Sec P oll ock, " L 2W of Torts," 2t p . 62. 
(h ) P"ili!!,,; v. Gt. East,',"" Ry, Co" 9 Q. B, D. 110, 

(i) Stat. ') & 10 Vie t. c. 93; :;mended 27 & 2~ Viel. e, 95· 
(k ) Stat. 4 Ed. 3, e . 7; and 25 Ed. 3, c. 5· 
(t ) St2t. 3 & 4 Will. 4, c, 42, s. 2. 
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liable for wrongs done by him to another 
in respect of his property, real or personal, 
within six calendar months before his death. 
In these two cases action must be taken 
against the wrongdoer's representatives 
within one year and six months respectively. 

4 (2) 



CHAPTER IV. 

FOR~IALITIES. 

THE foregoing discussion has been concerned with 
the primary question of the nature of an equitable 
assignment and what mayor may not be the subject 
thereof. vVe now pass to a consideration of what will 
amount to such an assignment of a possible subj ect, 
the form necessary to it s completion, and the extent 
to which its application is qualified by the interest s 
of third p erson s. It is convenient to treat these 
several questions as di stinct though they obviously 
involve one anotller, a nd the present chapter is 
devoted to a discussion of the fir st of these considera­
tions. For thoug h equity has shown itself to be very 
favourable as r egards the a ssig nment of choses in 
action, it is necessa ry to see exactly where the line is 
drawn , since there are some transactions which at fir st 
sight n;it~ltt appear to amount to assignments in equity, 
yet which the Courts have helel upon clear and 
reasonable grounds not to be effective as such. 

The 1 egoality of ev·ery tran sfer of property is govern ed 
by certain fundam ental r equirements, and these apply, 
of course, to an equitable assignment. The more 
general rules bearing on property transfer scarcely 
call for discussion h ere, and we restrict our investiga­
tion to those formalities which have a particular 
bearing upon assignment s in equity. 

Any mere agreement, when made upon valuable 
consilleratioll, t o assign property will operate as an 
equitable assignm ent, and, as has a lready b een stated, 
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it 1S immaterial whether the property is in existenc(; 
at the time of th e assignment or is to come into 
exis tence at some future d a te; so that we find in the 
case of Diplocl: v.1JIlIlZIilOlld (II) an informal instrument 
in the following- terms was held to constitute a clear 
equitable assignment :-" I h ereby authorise you to 
pay B. 3651., being- the a mount of my contract, D. 
h aving advanced m e that sum," signed "A." j\Ioreover, 
even jf the subject-matter of the assignment (eg., a 
banker's d eposit book) bears upon the face of it '.yords 
to the effect that it is not to be assignable in any case 
whatsoever, it will nevertheless b e assignable 111 

equity. 
In reference to the yarieties of 'form which an 

equitable assignment may take, the ,,'oreIs of Lord 
l\Iacnag'hten in the case of Uht'lz'aiit Bralldt, ,<"'OI2S c:'" 
Co. v. Tile Duulop Rllbbcr Co. (b) are instructive:­
"It may be addressed to the debtor. It may be 
couched in the language of a command. It may be it 
courteous request. It m ay assume the form of a mere 
p ermission .... The language is imm aterial if the 
m eaning is plain. All that is n ecessary is tllat the 
debtor should be given to un cl erstand that the d ebt 
J:l:as been made over by the creditor to some third 
person. If the d ebtor ig nores such notice he does so 
at his p eril. If the a ssignment is for valuable con­
sideration and communicated to the third p er son, it 
can't be revoked by th e creditor or safely di sregarcled 
by the d ebtor.·' 

" vVherever a clear and d efinit e intention to transfer 
or appropriate a chose in action to or for the use of 
the assignee for valuable consideration is indicated, 
however informal may be the wording of such inten­
tion, there will thereby be creZltecl an aS5ig'nment 

enforceable in equity." 

(a) [18S.t], 2 Sm. & G. 141. 
(b) [1905] App. Cas. 454. 
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In the case of Row v. Dawson (c), which is the 
principal early authority on assignm ents in Equity, 
T. and C. lent money to G., who gave them a draft in 
the follO\ving terms: "Out of the money due to me 
from I-I . 'V. out of the Exchequer, and what will be 
due at Mich ae lmas, p ay to T. and C. ... value 
received." G. became bankrupt, and it was question­
able if a specific li en had been created upon the sum 
due to the estate by this draft. Lord Hardwicke held 
that, there being an agreement for valuable considera­
tion beforehand to lend money on the faith of being 
sati sfied out of the fund, the draft was a credit on the 
fund, and amounted to an assignment of so much of 
the debt; and that though the law did not recognise 
the assignment of a chose in action, equity did, and 
that a ny words \vould do, no particular form being 
necessary thereto. Nor does it matter, as we have 
se8n above, whether the assignment is addressed to 
the debtor or to the assignee (d), though notice must 
in any case be given to the debtor (e). 

Even a mere oral agreement will operate as an 
equitable assignment provided the intention to transfer 
can be shown, no writing being necessary thereto 
except in cases where it is demanded by statute, e.g'., 
the Statute of Frauds or the Companies /'..cts. So in 
the case of TVlzde v. Kzlgore (I) , where A. owed B. a 
certain sum on account, and B., already owing C. a 
sum of money on account, wi shed to borrO\v a furth er 
amount. j\ n ag reement was entered into whereby 
A. was to pay to C. on D.'s account what h e O\\'ecl to 
D.; it was h eld th at thi s created an oral assignment 
to C. of A.'s debt to B. with constructive delivery, and 
that the consideration ,vas sufficient. 

( ) [ W. & T . L. C. in Eq. (7th ed.), p. 93. 
(d) Brandt v. 71:e Dtm{op R"bber Co., slIpr" . 
(el See z'ilfra. C'J"p. \'1., . , ~oticc." 
I f) 77 Me. 571. 
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Moreover, the mere d e!i,-ery of the written evidence 
of it debt, \vithout any direct expression of intention 
to transfer such debt, may constitute a n assignment 
of the debt itself (g) ; but in such a case the latent 
intention must unquest ionably exi s t, for it is clear 
that a man would not, as he,'e, send such evidence 
of a debt to another unl ess he intencled that it should 
b e of some value. Yet no assignment will be cre­
ated even in equity in the case of an agreem ent tllat 
one man shaH receive a commission for collecting a 
sum due to another, nor will he th ereby have a ny 
rig ht of action against the debtor (II) . In th e case of 
the LOJldon and Yorkslzz>'c Brlill' \'. TVIIl/c (i) , F., in 
conversation with the m anager 011 ' December 7th, 
agreed to a ss ign to the bank, as a ;;ecurity, his interest 
in certain good s in th e ha nds of (r, On D ecem ­
b er 9th F. sent notice of the assignment to G" 
requesting him to se ll the goocls and send the pro­
ceeds of their sale to th e b a nk. H el(l, that the oral 
agreement on the 7th created a complete equitable 
assignm ent, and that the n otice t o G, on the 9th ,,-as 
unnecessary to complete the ti tle ; nor wa s it a bill 
of sale. 

The intention to a ss ig-n, however, wh ether e':prC'ssrxl 
or only implied, must' be presen t in e,,{-ry ca os e, fo r 
otherwi se p eople would be continu illly clJ.iming- th e 
ach-antages of a n a ssig nrn c, nt , \"hen in r eality th ey 
h ad m ere ly received in struct ions or authority to deal 
with certa in property, The line of cl cmarc Cltinn is 
ind eed very narrO\\-, ancl there h a"," heen r epeated 
attempts to construe as eq uit able a ssig'!1m ents i',htru­
m ents which h ave n e\-er been intel1ckci to operate ilS 

such, So, in the case of Jiorg'(!!? \", JAi";"'!i~l"{.· (Ie), th e 

(0) jlfo7U'Y v, Todd, 12 lib" . 28 1 
(h) Plater Y. Jfeg:]-, 3() Fed. Rep. 3:;8 . 
(i ) II T. L. R. S70. 
' k) L. H .. 7 H, 1.. 423 . 
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1llc:rc opening· of a credit for a particul a r ;1.1l1 0unt, 2-nel 
111 v. FOFSi:J (I) , a letter of in ~ truction to a 
b anLe r 11aY8 b een held not to c reate equitable ass ig n­
m ent-; , on tht~ ground that no inte ntion to that effect 
could be :;holnl; and, in the latter case, it ,vas further 
held th at a cheque is not an equitable a ssignment 
of th e clrall-e r ·.s balance at the h a nk. In Vimdlllbcr![ v. 
P f/!i;I:J (ilIl, hmye ver, it ,vas h elel that an instruction 
to charg e a p a rti cular a ccount in favour of a third 
p erson mi::;ht ope rate a s the crea tion of a trust, though 
the hll1d would n ot ther eby b e outs ide the control 
of the p erson giving th e in s tru ction . 

A[2:ain, a m ere instruct ion from a principal to his 
;l!2-cnt will not operate a s an equitable assignment 
unl e.s5 it is com muni cated to the third party, for it 
m ight easily h e rCI-oked b efore it was exccuted. As, 
for in st a n ce, if a m a n g ives an orde r to his banker:; 
tu p ay o\-e r it certa in s um to it third p er son, and, 
1)e[0,,; theLt sum is p:Lid, h e countermands the order, 
n o notice h ay ing been g ive n to the third p er son, th ere 
\vill l)(~ no a ssi g nment (ill . It must not be :;upposed 
that this is a rule Ivllich is p eculiar to an equitable 
il s"i~~ l1m ent, though it does seem to have special 
applicat ion 11 r,rc ; the rul e is in reality only a form 
o f th e J11;]::im which h old s good in every contract, 
nam ely , that a str a n ger to a contract has no interest 
th er 2in. 

\-\There the in struJ11 (~nt is m erely a r evoc-'lble man­
( 1,1 \ 8 a nd not an equitable ass ir';- llm ent, the b a nkruptcy 
(If the prin cip cl l ur p pr SOIl g iving- tIl(' authority will 
operate as a revocation. Thu s, in th e case Ex parte 
jIr7!! (IJ), l~'~l1;.; ers Zlcl\-ancell m oney to a customer on a 
lette r Ii·nm llim addressed to a t e nant of a ce rtain farm, 

(I) !9 b! . ;~. 
(m) 4 K. &; J. 204· 
(' I) ,lIorr"il v. .V;loien. rb BC:lv. IO ~ . 
in) [r~/8l !O ell . Di,. Grs_ 
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authoris ing and requc"stin!,; him wh en the next rent 
should beco me due to p ay ol'e r t o th e ba nkers 2001., th e 
le tte r containinc; no refe rence to th e loan nor to any 
consideration for the authority. Th e custom er \I'as 
s ubsequentl y d ecla red bankrupt. It was held th a t 
th e lette r amounted o,lly to a re l'ocab le a u thority to 
p ay th e re nt to th e ba nkers, and th at s uch authority 
was r e l'okecl by the ba,lkruptcy of th e customer; th e 
bankers, th erefo re, could n ot r eCO\'E;r th e r ent from the 
tenClnts (p) . 

Like\I'i se the death of th e prin cipal Il'ill operate a s 
a r evocation of any authority \I'h ich he m ay hal'e 
given during his lifetim e. In th e case of L rllilb0 v. 
Odult (Y') , whi ch at first s ig ht a ppea rs to conflict \vi tll 
thi s yi ew, a le tter orderin g an ex ecutor to pay o\'er to 
it third p erson ce rtain m oney s t o '\\'hi ch th e writer 
was e ntitl ed \vas held to be effective a s a n equitable 
ass ig nment, though it \\'a~ not acted upon unti l after 
the death of the \\Titer. III th e case I II rr R ussdt (r) . 
ho,,'e l'e r, Chitty, J., held that in the o.bsence of any 
absolute intention t o ass ig'll. a m ere i'w thority is, ipso 

.facio, r e\'okecl by death; moreover, he di stin g uished 
th e case of L illi/ue \'. Or/Uil on th e ground tha t there 
ther e Wo.s a d efi nite letter "hO\I'ing a di stinct inte ntion 
on the part of th e \\Titer ol1ce fo r all to make O\'er the 
property, whereas i:J the la ter Cl.se there \\'as no such 
absolute intention. 

Nen~rthe less . so soon as the agent communicates 
hi s manda te to tlw third p erson and agrees to exe rc ise 
i t for hi s benefit, he th C' reupon becom es the agr l1t fO l' 

and th e debtor to th a t p crson. S o in fi/:.g(Jrdd \ ' . 
StC7i'C!rt (s), B rougham . c., h c'hi tha t afkr such it 

communica tion h ad becll made and even payments 

l /'l ( '''''petre Ex fa,.!" R ",d:':._J [ 1f!88J. "~(!, B. D. HJ.) 
(q) 11860J. I Dr..y Sill. 125 , 
(r) ( 1893J, 37 .sol. J o . e I2 , 
(5) 2 Russ. &: M, -1-,7, 
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commenced in respect thereof, such payments could 
not be discontinued so long as the agent had charge­
able funds in his possession. And again, if the 
consignee of goods, against which a bill of exchange 
is drawn, directs his agent to realise the goods and 
payoff the bill out of the proceeds, this will only 
amount to a revocable mandate ; but if it is com­
municated to the bill holder, it \yill operate as an 
equitable a ssignment of the proceeds (t) . 

In the same \yay, where there is a clear intention 
of transferring a chose in action in respect of some 
particular fund, such will act as a valid charge upon 
that fund (It). A mere promise, hmvever, by a debtor 
to pay mon ey w·hen he receives payment of a debt 
clue to him from another person will not act as an 
equitable assignment a s r eg·ards the debt in the hands 
of that oth er (x). Nor \vill a statement by a debtor 
that the arrival of a certain cargo ,,·ill put him in 
funds (y) . 

Lastly, thoug h a creditor by directing his debtor to 
pay the debt to another person may in equity effectu­
ally assign the debt to such other person, a mere 
direction to a person to rece ive money and pay it to 
the party granting the authority will not act as an 
equitable assignment. In the case of Bdl v. Tlte 
L oue/oft C }I/or!it l<vcslcrn R(lzl~"'(lJ' CompallY (z), a 
railway contractor gave his bankers a le tter directing 
the railway compilny to pay on~r cheques to become 
due to him to his account with the bank. Held, that 
this did not constitute an equitable a ss ignment, 
though it would have clone so if he had directed that 

(t ) Ranf·en v. A Ilaro. 5 Ch. DiL iS6; see "Iso Brown, Shipt,y G' C~, 
v. Kough, 29 eh. Div. ~4S , 

(tt ) &orring c v. Irwelt, 3" Ch . Div. 13-}; al so Smith v. Ez'o'dit, of Bro. 
Ch. C. 64. 

(x) Fidd v. Jfegaw, L. R. 4 C. P. 660. 
(y) JOII(S v. Starlc',y, 16 Jur. 5 [0. 

(:01 15 B ea\". 548. 
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the cheques should b e paid over to the bank it self 
in stead of to hi s account. Similarly, in the earlier 
casc of R odtC/;; v. Galli/ell (a) , the defendant authorised 
the solicitors to a ccrtai n company to pay m·er money 
b ecoming due to him from th e company to his 
bankcrs, a nd the solicitors promised by letter to the 
bankers to pay it moer to them on rece iving it. H eld, 
that it was no equitabl e assignment; Lord Lon sdale, 
~1.R., in hi s judgment in this case, r emarked: "It is 
not con tend ed that ever}' power of attorney authorising 
a p erson to recei\·c money and directing him to pay it 
to a creditor of the party g ra ntin g the power ,,·Quld 
amount to an equita ble assignm ent, and I am unable 
to comc to the conclusion that this tra nsaction 
amounted to an equitable ass ignment." This decision 
was upheld on appeal. 

In ordcr to r cnder an assignment operativc in equity 
it must sati sfy thrcc ec;sential qualifications. These 
are:-

(I) Th ere must be consideration for the transfer. 
(It will be observed that this is unn ecessary 
for a valid assignm ent under the J uclicature 
Act.) 

(2) Noti ce of the assignment must be gi\·cn to th e 
party liable thereunder. 

(3) The assignee t akes his interest subj ect to all 
equities existing against the assignor, t·. c., a ny 
set-off ,\·hic]) th e deb tor migh t ha\·e ex.e r­
cisecl aga in st the original creditor before the 
ass ig nment, he m ay ex.ercise against th e 
a ss Ignee. 

It is interesting to note tha t, even as regards t hese 
essential features, there is an exact s imilarity between 
our equitable assignments and their Roman equiva­
lent; for (a) notice was necessary, as it is with us, 

(a ) (2 Bea'·, 325 
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to bind the Roman debtor; (b) the Roman assignee, 
just as the English, t ook his assig nment " subject 
to all equities" (e.g., the cxcc/Jizo doh) ; (c) under both 
systems valuable consideration was essential; and 
(el) uneler n either syste m was any set form neces­
sary (b). 

\V c pass, then, to a discussion upon the n ecess ity 
of consideration to a valid equitable assignment. 

(b) 1\'1r. Le~gc (Rom'lll Private Law, p. 3(5) or:lws :I distinction under 
this b -; t ~l c ad be hvccn th e two sys tems, s~lying that " ,d}(~reas in Engbnd 
an .1ssignm cot require,:; a certain form, z'.e., writing. at H.a me none was 
ncces:-:::1ry." This s ~ ;:ucm e nt seems not to be quite :1ccurate, for though 
"writing" is es sential for a \"alid :1s ;; ignmcnt under the Judic ature .Act, as 
we h3.\'(: shown above, no such form is necessary to an assignment in C(Flity. 



CHAPTER V. 

CONSIDERATION. 

"CONSIDERATION is th e material! cause of a con­
tract, without the which no contract can binc1e the 
partie" (a). 

Consideration is stri ctly a 1]1Ild :/!l'O I]uo, an d has 
b een defin ed by Sir "\Villi a m Anson as " somethin g 
don e, forborn e, or suffered, or promi sed to be don e, 
forb orn e or suffered, by the promisee in respect of the 
promise. It mu st necessarily b e in respect of the 
promise, s in ce cons id eration g i\'es to th e promise a 
binding force" (b). H e th en g i\'es four genera l rules 
which, h e says, "govern" considera t ion :-

(a) It is necessary to the yalidity of every prom ise 
n ot under seal. 

(b) It n eed not be adequate to th e p romise, bu t 
must be of some value in the eye of t he la w. 

(c) It must be legal. 
(d) It must be either present or futu re; it mu st not 

be p ast. 

The g enera l principl es of con ~iderati on, ("g., when 
it is legal, adequate, etc. , are so fully dealt \\·ith in 
standard treati ses on Contract that it seems unn eces­
sary t o di scuss these question s furthe r h ere. But 
b efore passin g to cons ider t he necessity of con sidera­
tion for a val id equ itable assig nn!ent, the relucta nce 
of the Courts to dep art from their early prejudice 

(a) Tcrmes de 10 L ey, i7. 
(b) Anso11, " Law of Contract," p. 88, 
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against enforcing gratuitous promises must be ob­
ser ved. 

Indeed, as late as the thirteenth century, it IS 

doubtful whether a purely gratu it ous p ro mi se, even 
thoug h mad e by a sealed in strument, would have 
been enforced if its gratuitous n ature had been de­
clared; and accordin g t o Pollock and ~Iaitland's 

History, it seems "that all along there is a strong 
feeling that, whatever promises the law may enforce, 
purely gratuitous promises are not and ought not to 
be enforceable" (c). 

N ow, however, it is possible to give effect to such 
promises by executing a deed of transfer, under which 
no consideration is n ecessary. This is certainly a 
step t owards the na tural principle expounded by 
Grotius (d) ; and it is p ossible that in the future purely 
gratuitous promises, informal and without sealed 
writing, may be established as binding a t law. 

Equitable assignments are no exception to this rule 
requiring consideration, and since, as we have already 
pointed out, no form or writing is n ecessary to their 
validity, consideration is an essential element in their 
execution. l\Iost of the authorities are reconciled in 
this view (c), though Mr. J enks holds the opposite 
opinion, say ing that the proposition is not only un­
fOlll1l1ed, but is actually contradict ed by the decided 
cases (I). H e st ates that the doctrine h as arisen 
from a mi sconception of the limits of two rules in 
equity ; first, that a yolunta ry assignment cannot 
prevail against a p er son with a better claim; and 

(c) P ollock :md :lIaitJand' s !list. of Eng. L aw, vol. ii, p. 211. 
Cd) See lirotius, "De belli pacisque," l ib . 2, c. ii. 
(t ) In th e case of Tal1by v. The OrT. R eceiver ( 13 App. Ca. 543), 

L ord \ V,,[son s:lid: " A s soon '" the)' come into existence , assignees 'iJho 
ha7}e ghNJl 1Jaluable cOllSidr! ra tirtl, if the new chose in act ion is in the 
di ' po , al of the assignor, take precisely the same interest as if it belonged 
to him." So also L ord J\1acoaghtcn: "It has long been settled that 
future properly, possibilit ies and expectancies, are assignable in equily 
f or value." 

(f) See L aw Quarterly Review, 1900, p. 241. 
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secondly, that equity will not lend its aid to complete 
an imperfect attempt at an assignment where there 
is no consideration. A s upholding his conten t ion, 
1\1r. J enks r elied la rgely upon the case of j(ckcwzdt 
v. l11amz/71g (g) , and here h e receives th e support of 
Joshua -Williams (II) , wh o says tha t, on the authority 
of J<[ekcwzClt v. l11all1ll'llg, it is n ow finally settl ed that 
an equitable chose in action may be effectually trans­
ferred by an ass ignment thereof though made without 
valuable consideration (t") . 

In the recent case of Trr.iJry LIl~v v. Burne (k) the 
decision in J<[ekCW1ClI v. Jl falllllJ1g was fully discussed, 
as a lso was that in JUcek v. J<[dlhzl'c!l (I) , which was 
th e previous authority on thi s p oint, ,and which, it 
was contended, h ad been O\'e;-rulecl by J{ClC~(llCll v . 
.IfIl1lllZJlg-. This contention was not, h owever, allowed 
to prevail, and it was h eld th a t the voluntary assign­
m ent of an exp ectancy, even thoug h under seal, will 
not be enforced in equity. In thi s case Buckley, J., 
dre,v a distinction between the t,yO earlier cases, gi,-ing 
it a s his opinion that the a ssig nm ent in J<[ekezut"cll v. 
MannzJlg was not of a n expect ancy, but of actual 
property. 

"The either cases," says Sir \Villi am Anson, 
" such as I-ta7'dillg v. l Iarthilg- (m) , which at fir st 
sight suggest th at cons idera t ion is not necessary to 
support a n equita ble a ss ig nment, prove on ex amina ­
tion n ot to be ca ses of assi~ nI11 e l1t at a ll, but of 
declara tion of trust; or else go merely towards show­
ing that as b etween a ss ig nee ami debtor the question 
whether the assig nor r eceived or did not receive 
con sideration does not concern the debtor." And 

l!7) I D.;\1. & G. Ij 6_ 
(It) 'Vill i~m s ' P_ P_ ( IGth cd.) , p. 3.9S. 
(i) Will iams' 1-'. P. ( Il,th eeL ), p. 398 . 
(1: ) [ 1003]. I ell . Di,. ()97. 
(I) I H 3re. 464. 
(m) 17 Q. B. D. 442. 
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as proof that this ,vas the lig ht in which the Court 
looked upon the transaction in this case, the judgment 
of vVines, J., may b e referred to :-" In my opinion 
the question of want of consideration h as no applica­
tion to such a case as the present. But there is a 
further fact in the present case : H. authorized his 
daughter to communicate his letter to the trustees; 
she did so, and the trustees assented to the assign­
ment ..... Under such circumstances the assignee 
is r egarded as the aslltz' que trust of the deb tor, if the 
d ebtor has assented to the obligation" (12) . 

H ence, though a Court of Equity would not enforce 
an assignment in favour of a mere volunteer, y et it 
,,-ould a lways give effect to it voluntary declaration 
of tru st. Tbis appears to be a yery fine di stinction, 
in view of its important result in regard to an intended 
tran sfer. For in stance, if a man E'xecutes an assign­
ment in f~wour of a m ere yolunteer, and does not 
transfer the subject-matter th ere and th en , equity 
would regard the transaction as an imperfect gift, 
and "would not enforce it; but if the man had executed 
a declaration of tru st of th e property in favour of the 
volunteer, equi ty would gi\-e effect to the declaration 
by compellin;; th e trustee to tran sfe r the stock to the 
eestZi/ 9!!C !n!st. So in the case of Budge v. Budge (0) , 
the pl ain tifC executed a yolunt ary deed, g ranting realty 
to A. and B. to the u"~e of himself Zlml .:\.. and B ., upon 
trust to sell, and directing th a t certain produce and 
bonds should he considered vested in him and A. and 
B. on trusts for voluntepr s. Th e realty and the pro­
duce and bonds w ere vested in trustees under the 
will of the plaintiff' s uncle. It was held that the 
d eed was valid as to the shares and bonds which had 
actually been transfe rred to the plaintiff and A. and 

(n ) £"iarding ,'. H~a,.di71!J, supra, at p. 445. 
(0) IG 13e~\ . 315. 
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B., but that it lVas ineffectual a s r eg a rds the foreign 
bonds and stock, \Vh icll had not b ee11 so tra n sferred, 
neither h ad there b een any a ccepta n ce o f tb e trust 
by the trus tees 0[' the uncle 's w ill, in whom they 
\\'ere v es tecl ; furth er, it was hel el tll a t t h ee deed \\'as 
ineffectual as regards th e realty, s ince th e leg'a1 
estate had not p assed . Ln tlw case of C(Jlhm'!)Jl '.' . 
P aine/: (p) it hond \\'as a ss ig n e e1 to trustees in trust 
for a married woman's sep a rate u se, subject to h er 
power of appointm ent. She, by a deed of indenture, 
appointed h er interest in the bond to certa in p er sons 
a s an indemnity to th em for a fra u d ul ent ilppropria ­
tion made by h er hushand, th eir solic itOl', of sum s 
belong'ing to th em. It W itS h eld th a t the assig'nm ent 
would b e supported, tllOugh made without con sidera ­
tion, as a trust execu ted. But in the case of B !',X/l ". 
,Kemp (I]) some con sob, bcloll ,£.;'jng ben efi ciillly t o "-i. 
with rem a inder to n., s tooel in th e n Cl. m es oft wo t r us tees, 
of the survivor of whom B. \\'as tlle r eprcsenta ti\'e. 
B. m a de a "olunta ry assig nment of the stock to A .. . , 
th oug'I! w ithout ac tuully t ransferring- it. The Cour t 
rcFusecl e ith pr to d ecla re B. a trll ,.; t ee of tIl[; stock to r 
1\ ., or to compel h cr to tr illl skr it. In hi ,.; jud:,:'mcnt 
in thi s Cilse R om iJ1y, :U.R., '<l id : " T a c1mit tha t there 
is it very t h i II cl isti 11 ct io n (letW('en a n assig'll m en t [o r 
t l'e ben efi t of a vollintef, [ ili l d a elecbrati oll of t rust 
in h is tJ-Yonr , hut it i" ' )ile which is t o be fOllnel to 
luve been t:1 k cn i ll el l! the ' CI."E'S Lf fiw absolute 
owner of a fu n d >Ll\:," , (J ho ld th is stock i ll tru '.; t fo r 
A. B ., ' tlw trust is compl ete; hut if there h e on ly a n 
;L,s ig J11ll cnt , :1 d ifflTI' l1 t r e lation exists b et \\"t'c l] t he 
parties, a nd it w o uld he destroy ing' the distinction 
b etween a n assign m ent a nd " d <-'c l el Llt iol1 of tnl';t t o 
s ay that a n a ss ig'ilm,'nt, heca use it i"1~ly C[,"':ttC' a 
tru st , is to iJe con si d ered th e ,sam e ;1S a d ec laration 

(/,) ~ J(l"L'll l I ~3 · 
\'l! [ISi4]. , S I ;, ;l V. 235 . 

T. 
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of trust. If I were t o hold that there was no di stinc­
tion between an incompl ete tra n sfe r and an express 
declaration of trust \\' ith respect to p e rsona l estate , I 
do n0t see \vhy the sam e d octrine \\'ould not apply to 
land. It would be contra ry to all previous d ecisions 
to hold tha t if a p arty yoluntarily executed a d eed, 
not passing th e legal es ta te, the r elation of trustee 
a nd CCShi l (FIC t rust h a d b een created." 

Another instan ce of wh a t appears to be an ex cep ­
tion to the n ecess ity o f consideration is, that if a man 
has done all that it is p oss ible for him to do in order 
to transfer a n inte rest to an other, e\'en th oug h h e b e a 
volunteer, equity will g i\'e effect to hi s inte ntion. This 
is illustrated by the case of I lt n : Gn/lill (1'), \\'here a 
fath e r indorsed a banker's d eposit receipt, "Pay my 
son," and sig ned hi s name to the indorsem ent. H e 
th en handed the document so indorsed to his son, 
saying, " H ere y ou ar e , m y lael; tl1 is is yours . ' The 
fath er a ppointed thi s son one of hi s executors . It 
\Vas held th a t there was a compl ete g irt or equitabl e 
a ss ig nm ent of the a mount on d ep o.c; it a t the b a nk, 
And so, a g ain, in the ca",c dl' BII/i ,' . S;;n//t (s) , a 
test a tor a few clays before hi s d eath boug'ht, throug h 
a brok er, certain stock s a nd shares. ()n the day 
before h is d eath , \\'h ich \-, 'as cd so nam e-clay on th e 
Stock [ xcllange, in accnrda nce \,-ith th e te"t a tor' s 
in structi ons, hi s ,",' iff"" na me WilS pa,;s('rl as th e tra n s­
fe ree of the "tacks a nd sh a n os , Th e: t l's ta tnr di ed 
before t1,e tri1 l1 sfer,; wer l' exc-cu ted . It \\-as 'hdd th a t 
tl le g ift of th e stoel,s a n d S11Cli.'C S wa,; com plet e , a~.; the 
testator ll ad left IJ o th jn ~~ undone \yhicli h e cC!uld h an : 
do ne in orl~er to complete th e t ra n ';i1c tion in Favour of 
hi s wife. 

it is n ecessary, therefore, to th e valid ity of a 
voluntary settlem ent, that the settlor shall have done 

(' J [ 18'lQ] I CII . . )08 . 
(J) [r<jfJ l j. '-: 4 L T . 83S . 
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everything which, according to thp !l a ture of the 
subject-matter of the settlement, ought to be clone in 
order to r ender th e tr~ n sr(:r cJ{ecti\'e i'.ml tll C settlement 
hinding upon 11im . 

"The reason," ~.ays \Vill e~ ., J. . "\': h y equity \\·ill 
not interfe re in favour of " ml~rc \'ulunteer, but 
reqUlres a v,tluable consideration to :,upport the 
a ss ignm ent, is th a t in sncll a case there is n oth ing 
wrong in the do nor chanc;-illg' hi s mind and with ­
drawing frolll. the object 0 [' hi ,; liiw rality the contem ­
plated ben efit. But if th~';r(~ is , 'aLu C' gi\''' ll on the on e 
side in exchange for the rl onor' ,; intent ion , then Cw re 
is a contrac t or somethillp: approaching-,to a cO. Cract 
uetween the parties, and tll(: clonor ca nnot '.vithc1raw 
from hi s exprc,ssed inte ntion.·' 

It m ay safely b e sai ll. t11 pre1'o1'e, th a t unless COIl ­

s ideratioll 1, as h eell gi \'tell, cqu i ty i',~i J1 11 nt ::;in, ('nixt 
to an assig-nm ent if it cl oes n ot 3 l!101l1lt: eitll er to it 

decla ration o f trust or to it volunta;-y ,;ettlement in 
the circumsLll1 cC's :iet oUl ;1 b()ve. eut tl H" cl8bbr or 
third p arty cannot claim the absence of con~iderat ion 
to r elieve him of hi s obli~-ation to pay the a.~sigill~c, 

unless h e 'can shO\\~ that the as~i g-nec is thereby 
di si.lblecl from gi\'in~- a ~~-oocl clisck1i~,",'c of the deh t. 
i \nd so in tIle CZl5(, (',f -,-:la(l!(.\' ;~ -l' \-. (/ ;? nlon cy 

clue to the '.-e neLl' r under ;1 conn"act 01 sale ,',as by 
COllllllon C0l1SCi,t p aiel by the [J L1iThas;::' t~) a third 
p arty, to whom th e \'CJl(lo)' e~,-('c Lltc c1 ;1!l assi.g-n1l1C'll t 
of th e contract. 1-\r\-lll.( '"nts \\:ere nl~~c1(' 1!"()IJ1 tiIllC to 

tim.; by th e [)UrClla :c er to th e; ,h, il~'i1el ' to be 2l'pJied 
fur a sp ecifi ed purpo:-ic . Th('T'c \\- a.~ i 1 r:lilure uf con ­
sideration on thc pal"t of th e \-cnc1or \\-hidl would llZLH: 

entitled the purC;la~er ttl rCp:1y ment ['1'<)[1) him . !t 
W;1S 11e1(1 tl1 ,l t the purckv-;(, f \\ia~ not CCl t;tlCJ to 

,-, )O~J. 1)l1 LT. TO!. 

5 (:) 
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r epayment from the ass ig"nee of the mon ey paid by 
common consent, n or of the peri odical paym ents in 
so far as they were in fact appropriated to the sp ecific 
purpose. 

'vVe now p ass t o th e second elem ent in a valid 
equitab le ass ig nm ent, na m ely, th e g i'"ing of notice to 
th e p arty li able th ereunder. 



CHAPTER VI. 

NOTICE. 

" IT d oes seem to m e," sa icl Bramwell, L .] ., in the 
ca se of Brice v. B rllIJllSkr (a), "a stra nge thin g, and 
hard on a m a n, that he sh ould enter into a contract 
with a nother, and th e n find th a t, becau se that oth 'r 
ha s entereu into a contract \\·ith a thil'd , he, the firs t 
m a n, is unable to do that \\·hi ch i ~ reasonabl e a nd 
just h e shoul d do fo r hi s 0 \\"11 good. But th e law 
seem s to be so, and a nyo nc wll(J enter s into a con tra ct 
with ) ... must uo so \\"ith th e und erstanding that B. 
may be th e per~on ,,·ith \\·ho l11 h e \\·ill ha\"e to r eckol1.·· 
Thi s ha rd ship, ho\\·e\·er, \\·o ldd seem to exi ~ t only in 
theory. For tIl pr e is a ru le, g e nerally kn o\\·n a s th e 
rul e in J]mrk (/1/,( Iflill (ii , ,,·h ieh am ply protects the 
in terests of. the thinl p a r ty or clelJlor, demand in g thut 
he c; h a ll not be compell ed to reck on ,,·ith B. in s tead 
of ,\"ith 1\ ., unies ,", a ncl until b e "ha ll ha\"l' recei\" J 
notice of th e tra nsfer of th e d ebt. I ndeed it is o l1ly 
fai r to the p erson li a1) le th a t he should kn o\\' t o whom 
his liabi lity i" clu e , a nd if h l' .rccci'·L' s 110 notice of a 
transfer h r· is enti tl ed l c' the bClletlt of any recko ning 
he m ay m a ke \\·i th ;\. ., \\·ith ,,·ho m he or ig· in a lly COll ­

tracted , rc;.;a nlle"" of a ny a,,!--- ignm ellt o r other agree­
m ents het\\·een A . a nd B. 

It mu ,., t be clea rl y understood t·hat t1lE' gi \·ing of 
noti ce is not a nece:;sary e lcm ent or a va lid equitable 

(a ) rr8i8J. 3 Q. B. D . .1(,9· . 
(hi [Iil23J. 3 Rus, . r. TI1<: ruk: ll1 Dc·arl" , .. jJa ll W:1o ll !cOJ por3ted '" 

the Judica ture J\ ct of I Qi S \\ ith l e SpcrL to I . l\'.'g~tl " t:ho~c .... in :2c tion. 
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assignment in the sam e sen se as in the last chapter 
w e haye sho\\-n « con sideration" to be. 

For an assignme nt will b e effective in equity even 
thougl] no notice is given to the p Z1.fty liable; that is 
to say, as bct.wcen the contracting parties (the 
assignor a nd the as ,,; ig-n ee) such notice is not n ecessary 
to th e \-alid ity of an assignment, and in the case of 
fr a.uel the assignee would h ave a r em edy against the 
a ssignor, \ \"110 would b e con sidered a s a trustec for 
the assignee (c). 

T her e have b een m a ny su gg'cstion s as t o the reason 
for t h is necessi ty of g-iving- n oti ce, ancl some of them 
an: quite mi'1cac1ing. It h as frcqu 8ilt1y b ecn said 
that n otice i" essentia l in order to "perfect" or 
"compl ete" the title of the assignee. But the assign­
m ent is complc:tc so soon as the agreem ent is made, 
anel, if for value, the Court wi ll enforce it in favour 
of" t] iC assignec without making- aay e nquiri es as to 
w11 ctl1C1" notice ]l:LS b een give n. Another view which 
has iJ een e:~prc:iscdi s th a t there (,,:~i :;ts a duty on the 
part o~- zm assigllcl~ to g'iH; notice to til e third p a rty in 
or(/cT to take the pruper ty out of the" orcle? a nd dis­
p usition -' of tile as :-;ig-n or, and to prevent him from 
lT p czlteclly tak ing- the "ilme sec urity into the m a rket, 
and inc1ucing- others t o buy under tl ,c erroneous belief 
th 'lt ll C i'l .~ti ll I:n tit ie cl to t h e JW)jJl:rty. :;\1r. l ; irth 
point:; (Jut 'r/ , emd I ve n ture to t l1ink righ tly, th a t if 
t lw 11octr-ine is suppor ted u pon these g rou nds, it mu s t 
b e as~um(;d first, that a ll assi~-\1<'e ()\\"es a d uty to 
po.ss ib lc futu re secondly, that it is an 
ab s()lu tf~ (cuty ur an intenLlinc;- a :-;::, i:';llCC to make 
(;!l CjUJrl C:-; of tl1P trustees; ;1llc1 tL,inily, that it is the 
du ty of the t['_,,;t(;('-; to answer tlw ('ll qu iric :' . H e then 

pnKeecb til show that n0118 of th ese duties do in fact 
exist, for (a.) a n a'ls l gn(~'~ cannot owe .',uch a duty to 

I . r , 
(<I L . \j. 

lJ I C;l . \,: . 
fJ - :i i ·' · 
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possible future a ssignees, and if there is no duty there 
can b e no negligence; (b) it is immaterial whether 
the enquiries are or are not made if they would not 
ha\'e led to the di scovery of a prior a ssignment; and 
(c) it is no part of the duty of trustees to answer any 
enquiries by intendin g assignees of the beneficial 
interest in trust property_ 

The true r eason for th e existence of this rule may 
be said to be, that notice is required in order to secw-e 
effectually the necessary substitution of a new duty to 
the a ssig nee on the part of the third p er son (c)_ For 
without some m eans of m aking the third party liable 
to the new creditor (the assignee), it is obvious that 
these assignment s could be of no prilctical usc; the 
m ere r em ec1y against the assig nor would in most 
cases put the a ssig-nee in no better position than he 
was in before the assig-nll1('nt was effected; or, again, 
the a ssignor mig h t be i!l so ln~ l1t, or he migh t haye 
disappeared, or other circumstances mi ght h ave 
arisen, which \vould m ake it impossible for the 
a ssign ee ever t o recoyer the amoun t to which he 
w as entit led_ H e could not require the d ebtor or 
th ird party to p erform 11 i ., ob] j f~-,~t ion a second time, 
for if he h a d rccein'<l no n ot ice of the assig-nment, 
and h ad p erformed 11 i s 0 h li g-aiion to the assignor, 118 

h ad acted p erkctly bUil,; .!i,le ill discharging the duty 
imposecl upon him by the mig-inal contract_ 

And so w e find the doctrine of" notice" established, 
not as a n eces:-ary e lement t o the \-al idi iy of an as.-.;ig-n­
m cmt, but for tl l(" purpose of PI-otcctin g the assignee 
ag-ainst the p an)' liable , tir o- t , in order to prevent 
his avoid in g li;lbiJiiy to th e assignee by p aying 
the assjgnclr: sccomlly, t ,) lJrc \'en~ any subsequent 

(c't ~cc SU.~d t.:!1 on :. L:1\v o f \-cn dor zlUd .P urch J :--("r ,', p. 700) where he 
say:=/: .i Notwirhs t:111rliug the rule (qni prl(1}" es t kmpore potior ('.'i t jUI~,' 
<-,quity would prt.:i·~r :1 '"iUI .;;;Lqll( ·nt pun · b J~t.: r \\-/10 1 1~H.t gl\"t~n it l'ropt r notICe 
to the tru <;kes to a pli oI' pllr('h ,'l~(' r \':11 0 lud llC'glccte,l to do ~o." 
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assignee from obtaining' a prior claim; and thirdly, 
to avoid the subject-matter of the a ssignment coming 
within the operation of the r eputed ownership clause 

of the Bankruptcy Act (/), 
Yet, though the g iving of notice has no effect upon 

the validity of an assignment as between the assig'nor 
and the assignee, the importance of the rul e cannot 
be over-estimated in its function of protecting' the 
a ssignee, anel, as was said in the judgment in [PanT 

v, DlI1lCOiilbc C:;) , " If the rul e in D cadc aJilt Hall had 
n ever been inl"ented it still would hm-e been necessary 
for an equitable a ss ii-;"nee, for his own protection, to 
g ive notice to the leg"al holders of the fund, the subject 
uf the assi:;nm ent, J\. solicitor employed in such a 
tr"an::;ilction wOlllcl s till 11 a n o; incurred se rious liability 
if Ill; n eglec ted so obvious a precaution, And I rilther 
cloul,t Ivhetlwr the existence of th e rul e has leel to 
notice being" g"iven in any case in\\'hicll it would not 
have been g"i \-en if th e nll e had b een unknown," 

Tlw effects of not ~"iving notice where it is n ecessary 
h ave, 1)een ;;li O Wll tu b(; ve ry se rious ; an d even if the 
a~,>ii-;"nee i c; ]J(!t depri vell entirely of the benefits of the 

a~:';";i1rr;cnt, hi' is in a llY case go\'erned by all equiti e,~ 

wLic]l may e):.LSL U1 h(; c reated prior to the actual tillle 
of 11 i s gi vi ng- not ice, 

Tlw ru].~ ill Dmrl, uucl' l/il/l (II) mar b e s tated 
thus :-An ds , ignee must in equity g"ivc noti ce of 
al l a ssig nment to th ,; d ebtor or other party liable ; 
a nd where Ulere are 111 0re than one ;l~ :; i g" nl11 e nt of 
t hl' :,ame sU].Jject-npUef prioritiec; of interest will 
r;:lilk acconl;Jlg t o the preced e nce in date of noticl:; , 
a nd not according to tlJat of assi,.;'nmellt, The fact.'> 
in tllis C<l :-,e lVere a s f,)llows :-l;r (;\\7n, Iwing" entitled 

Lor liCe to t118 y early " UUl of 931., th e dividend OIl CL 

./) ~_ 6 .~~. i7 V~ cL C'. ,~2_ :-'. : _~ (ii i ' . 
,,) [i ~ 'Jij _\ 1'1', Ca , 3')" 
II) L,S23J, s Kuos" l. 
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sum invest ed in the n a m es of the ex e cutors of his 
fa ther ' s w ill, a ssign ed it t o D ea rle by a n indent ure 
elat ed Decem ber, 1808, t o seCllre a n a nnuity g rant ed 
in con s ide ration of the sum o f 20-t1. B y a noth er 

indenture dated S ep t em b er, 180g, h e ass ig ned t h e 
sam e ye a rly s u m t o Sherring to secure a n a nnuity 
g r;}nteel in cons ider a t ion of the su m of I jOl. No 
n ot ice of eith e r of th ese a ss ig n m ents wa s g iven by 
D earie or S h err in g t o the ex ecutor ::; . By a n ind enture 
ela t ed .M a rch , 18 12, 1:>rO\vn a s::; ig ned the sa me sum 
a b sol utely t o Hall, in cons ideration of 7 I II. : 3s. 6d., 
w h o h a d p r e viously a sk eel for a ll infor m at ion r esp ec t­
ing th e fu nd a n d th e titk fro m the actin g' execu tor, 
a n d in Apr il , 1 8 1 2 , ::;erveu a written Il otice upon the 
execu tors t o pay to h im , as as::; ig nec of B rown, the 
cl iv id enu s d uring B row n' s life , a n d t h e:y accordin g ly 
pa id ll im a sum or mo n ey on acco unt thereof. In the 
fo llowing U ctober t h e cxecut o r ::; r ece i\'ed n otice of t h e 
assi,p l l1l e nts t o D earle a mI :"; h t:rrinc;, a nd refusin g- t o 
make allY morc: p aym en t-; u nti l the rig ht:-; of th e 
d iff~re n t p ,lrti ,:s \\'e re ascerta ined, the a ction e nsued . 
It lv-as h e ld t ha t H a ll h ad a bette r eq u ity t o t he 
pe ,ssession of th e fund th ~lll h a cl D ear Ie o r Sherrin g', 
a nd for tha t r eason llw a:,signme n t to him, thoug h 
post e ri or i 1] d ~l tc , \\';os t o be prefe rred t o the ear lier 

a ssi g nmen b . 

T he j Llllg'm cn t 01 l)lull1c r , 1\1..R. (I) , in t hi ;; case is 
so p rec ise· a n d e:"-p lanat,' ry or th L' po~ ; t i O I1 t hat 
e:"-t ], ~lc t s fr om it llllbt be .L;'iH 'll Y,~ rbat j lli :-" T h e 
qUC.,tiOll h e re i ;-. , n ot \\'hi ch ;lssigll lllcn t i.~ tirst in 
date , b ut \vl lc the r th ere i ::; no t , 0 11 lh (~ p a r t of l L d l, a 
b etter ti tle t o ca ll fo r t h e k g-a ] C.~ t : l te than Dcar1, ~ or 
.,:)h, ;rrin g' can ::iet up; or rath er th e q ue;:,t ion is , sh a li 
these pl a i n t iff~ n ow h a ve eq u itab le re lie f t o t h e inj ury 
of H a ll A ll th a t h as h appened is owi n g to 
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their n egligence, a negligence not accounted for, in 
forb eari ng to do "lvh a t they ou g ht to have d on e, \vhat 
w ould h ave h een a tte nded with no clif ilculty, and 
\vhat w-ould h a v e e ffectually pre \-ente cl a ll the mis chief 
which h as followe d. I s a plaintiff to be h eard in a 
Court of equity , who asks its interposition on his 
b ehoof, to incle mn ify him agail~s t th e effects of his 
own n egligence, at the eXjl Clbe of a noth er \vho has 
u sed all due d iligen ce, a nd who, if he is to suffer loss, 
w ill s uffer i t b y r e a son of the n egl igence of the very 
p erson who pray.s r elief a gain s t h im ; Th e ques tion 
h ere is , not as in Ez'aiZs v. Jh(/~ il dl (k) .... it i s 
s imply, \ \-h eth e r th ey ze re e n ti t le d to , e lief aga in st 
th c il' o\Y ll n ec;li gen ce . . .. They say t h at they were 
not hounel t o ~.;i ve n ot ic? t o t he t r u stees, fo r that 
notice does n ot form p a rt of th e n ecess a r y conveyance 
of a ll n lu it a ble in terest. 1 ad mit, th:lt, if you m ean 
to rel y on a contract wi th ti le in div idua l you do 110t 
n eed to give noti ce; fr o 111 th e m om e nt of the contract, 
h e \\' ith 'whom y ou a r e d palin g is p e r son a lly bonnel. 
B u t if y ou mean to g o fuTth (, r, and to nuk e y our right 
a tt a ch u pon the thing ,\"lli c h is the su bj ect of the 
conti-act, it i s n (:ces~;:: ry t " give n otice, a n d unles s 
n o t ice is given, yon do n o t clo that \d lich is essential 
in a 11 cases of trilnsfer of p erson a l lwo p erty . 
T h e d octrin e \\',b explained in R)',J// y . R crzelcs (!) . 
If you, h a vin g' t he righ t of po . .,'ession , do n o t exer c ise 
that r ig'ht, b ut k a ve anoth e r in actu a l p(l s;;ession , y ou 
e nal)l e that p C; ]" o Oll to gain d false an d rl c:1l1 sive credit, 
and put it in h is p ow er to o bta in m oney from innocent 
p a rti e.s, o n t he hyp ot hesis 01' llis b e in g the own er of 
tha t \\ll ich in fac t be lon gs to you . . . . It is t rue t hat 
a c lw:;e il1 acti on d ocs not a d mi t o f tan g ib le a ctual 
P OSs(';;sion . .. j ~ ut, in R)'!?!! v . R{)7tI/ts, t h e judge s 

h eld tr1at in the case of a cll ose in action, y ou mus t do 

(k; 5 1~. Iz.. 2+5-
(I) 3 K cp. 1)0 , 
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e verything towa rds h a v in g p osses sion wh ich th e 
subj ect admit s ; yo u m u s t do tkl.t \\-h ich is tantZI.1110u n t 
t o obta in ing p ossess ion by p L:tcing' e\-ery pl'fSOn \yho 
h as a legal or equ itable in te rc:s t i ll th e m a tter uilde r 
a n obliga tion to t reat it as your p roper ty. Fo r th is 
p urp ose y ou m u s t .:zive n ot ice to th e legal h older of 
t h e fund." ~ 

T his prin cip le \\'as d irectly followed in t h e m ore 
re cen t case liz Fe La/.:, (iii) , L. \v.:!.s a soli cito r a nc1 
trus tee_ H e approp ric-L t e c1 cer tain m o neys of a cli ent 
a nJ US/lit' Qlh' /U! S!, a nd c :.;: ecute cl in hi s fel\-ou r .:!. 

m ortgage of som e p ol icie s of l ife'! in sura n ce. :0,-0 

n o t ice \\'as g ive n to the in surit1l c(' co mpanies. Su bse­
quently L . excc ll t c cl a noth e r mo rtfi-age of t h e sam e 
p olic ies t o a cle rk in 11 i,; C'ffi ce .:!.s t r us tee fo r oth er 
d efrilud ed cl ie n t s. T he cl erk ~' : l\- C notice to t h e 
in s ura n ce com pani es and hi s c1a iI;l prn'a iled . 

Tn apply ing til e p rin c ip'i E's laid dow n lly th is rul e 
th e fi r ::, t q uestio n \\'lii ch naturally presen t s itself is, to 
wh o m m us t no t ice lx; given; It must, of COUT.~e, be 

,~'in n t o th e thi rd pa rty o r p " rty liable, bl,t in t he 
case of J.n a ssig'nl11 c n t of propl;rty \\'hicll is i n the 
h Ll n cl s 0[' tru s t ee . .; t h. 're 1us b een 111 uell cl iyjcl ccl 
opl!1!o n , 

I n th e Jir..,t p 1.wc.! it i .~ i1l11)(,rcJ LIt tlJa t notice 5hou lcl 
1)(, g ive n to th e tru ~U.!c' s of the il ~ o-i ,~'i1 (jr-to t h ose \\-110 
\\-ill h ".\' <:; t o Cll;,:OUllL tll l' t lt l' r'llli l J:... t u th e :b"i gnor­

a m1 this rul e !lo l d .~ good \\-ll l't il( I thE' funds <t ,'" in t il e 

h an d s of tll( ls(' trLl"'ll:C,~ o r not, <,~'. , 'if th!' funds 
as" i .~' n ed a re a Jfc'cb'd by .., ucccss in' tru "t,.; , t1J(' n()tice 
Sh llU1d be gi\ -(, 11 t() th ,' tru :.; t p,'S vi' tlw[ (c'dll !.' '/ 111: I i I 'S! 

w ho is the assigll "r, :L lld ilot 1l (' C'c ,~..,.1Ii l y to tll l~ t nhtu ),,; 
of 111 , · or ig inal sdt l("ili(:.'!lt. 

1.n th e case of Stc,Y i lS v, Gre 'II \11) a f ll n d w.:!.s ill 

(II.') [ 11)03] ! r.,;. 1\ , I) , ' 5 1. 
(l!) [ ' ~9 ,; J 2 ell, lli,· . 140, " f he C 0u rt 11<" t"e- ""tody \11' th, .' (UIlL.! 

for th\.:, pu rpo,-cs of t l,(' ;ll'tioT1 uIHk r \·:hit h it \\, :15 pai J in. hut Il I}1 (,) 1' :111y 

Ot h vr purp(',{~, . ·· ( Pe r ... t i rlill~ . J. , ibid. , p. IS S.)' 
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Court representin g certain legacies bequeathed by a 
testator, A., whose estate was being a dministered in 
an action, .Lt. v. ] 7. A.'s son was entitled to a rever­

s ionary inte rest in this fund, an d his estate was also 
bein g a dministered in a second action, Y. v. Z. The 
daught er of A.'s son was entitled to a sh are in the 
fund under h er father's will, and by a post-nuptial 
settlement had agTeed to a ss ig n h er share to a 
company without notice of that settlement. In 
X ovember, 1883, the compan y obtained a st op­
or<1er (0) in the first act ion, and in D ecember of the 
same year the tru steeci obtained a like order in the 
same action. r 11 J anua ry, I 88 _~ , the trucitees gave 
notice of the seUjpment to the leg'al personal repre­
sentatives of tl-Ie son. Held, that the trustees were 
ell titled to the primity. 

fo'urthe1', it is e.:-isential th at the notice sllall lJt~ given 
to a trustee who is tru .s tee at t h e time . [t is not good 
not ice if it is g i\-cn to :s om e p erson who is to b ecome 
t1'u ::; tee, even thouc;'h he actually b ecomes trustee the 
very next clay. H e mu::;t be a t1'ustel' at the time 
wh en notice is ,~.; i\ -cn (/~) . i:)ut it will lJC~ g'oodnotice 
if' it i .'i g-ivcn to a n age nt o r s oli citor of the trustee, if 
such ag,~ nt or .'iolicitor has b een expressly authorized 
to act in such capacity and for such purpose (q ). 

\Vh et11c[ 01' not, and if so to \V-hat extent, notice to 
one of several co-trustees is sufficient, would sti ll 
appear to he a ll op8n question , thou g-h the ,,-eig'ht of 
authority seems to b e in favour of its being sufficient. 

[n th e ea rly ca se of {I-lilt'S \-. Grell;!lll! (r), Lord 
\Vestbury ,:-iaicl, ('.it i:-; \I-e ll e~tablished that upon 
il.~s i gnmcnts or 1ll0rtg2~~\';S of equitable interests in 
property held I)), t r u st ees, th e duty devolves upon th e 

(0) Ord.XLVl.rr. J2, 13. 
(/)) ,';01Jl~'rsd v . C (l ,"t" , 3.3 j-ieav, 634. 
I'l) IVilles \' . Grewlllli, 29 Bea\,. 3qz: .f n . F. &].147 . 
(r) SujJra. 
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ass ign ee or mortgagee to g ive n otice to the trustee of 
the assignment OJ' mortgage .... . The whole quest ion 
(h ere) dep ends upon the kind of not ice required , and 
I entirely adopt \"hat \\'as d ecided in the case of 
S mzllz v. SWllIl (s) and th e rca so n~ l a id dO\\'n in that 
decision. rt was there held th at notice to on e trustee 
was sufficient ." 

In th e case of T;'ilISOil V . RllliISbo!!(J iiZ (t), h ow ever, 
the opposite opinion was t ak e n, b ut thi s case is not of 
great importance in that it was appealed, a n d be fore 
the appea l -was d ecided th e p a rti es came to a com­
promise, 

The most important case b earin g upon this point is 
that of ~VaJ'd v. DUJlcombe (1I ). The fact s \\'E~re as 
follows :-A. was entitled in remainder under a will 
to a share of a funcI in the hands of B. and C. as 
trustees thereof. A. married D. a nd settled h er share , 
reservin g a life interest. D. lwd notice of thi s settle­
m ent; c., the oth er trustee, h ad n ot. A. and h er 
hu sband proposed to mortgage h er share as unin­
cumbered. Th e intenciin g mortg'agees applied for 
information to the trustees D . ancl c.; B. ga\-'e a n 
evasive an s \\'er, but was not pressed furth er, a nd C. 
stated \\·ith truth th a t h e had not received notice of 
any incumbra n ce. Tlw m ortgage was completed a nd 
form a l notice was "enL to b oth tru stees . C. acknO\\'­
leclged the noti ct' , .13. dill not. 1\. di ed \\·ith out having 
in form ed C. of the "r:ttlcn;ent. c. , therefore, the sole 
trus tee of th e \\'ill, h ad notice of the mort~·ag·e but not 
of th e settleme nt. Then one' Lyitt \\'as appoi nted 
trus tee of th e will in place of D. clec.:asPd, ;:l1lcl 

together with C. Held, aHinn ing the judgments of 
Stirlint:;, J., a nd the Court of j\ppcill (x), tha t the 

(s) [ 1833J, ~ C . . R. So:;-1. 231. 
(I ) " K een, 3S· 
(It ) [ I S~3JAp l' . Co. 39~· 
: ,. ,"" .,. I" J', /i'v"! I , [ 1892 J I Ch. i88. 
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trustees of the settleme:' t were entitled in priority to 
t he mortgagees, for the (leath of n. could n ot d eprive 
the trust ees of th e :oettlem ent of the priority which 
they h a d a lready acquired durin g' hi s life . In thi s 
case the case of _D~'al1c v . Iial! was thor oughly 
examin ed, logeUler \,'ith otller ] •. ;acling· cases on th e 
p oint , ancl, to make a gener a l s tatement followin g the 
judg m ent, it m,l)' be said that th e kllc,wlcelge of one of 
the trustees of a fun d of an in cumbra nce affecting it 
amounts t o C}~prc s s n otice and for tll(' h en efi t of the 
incumbrance r. l <urther, priority over su ch incum­
brance ca nnot be .~~-a i n e cl by a subsequent in cumbrancer 
giving notice to on e or a ll of t b e trustees, so long as 
one of tbem h a'; k nowkclge of the form er in cu mbran ce. 
If, hO\·.,'e\,cr, snell trustee died or re~iglle cl, and on a 
furth er inclllll lJ r zll1ce being mack n otice was given to 
the e:.;. isting- tru ~tccs , n one of ""]1 om had knowledge of 
a p r ior incumLrance, it ,,'as a qUf, ,,tion "'heth er the 
subsequ cnt incumbrance wou lel OJ' would not gain 
prior ity over the e"rli er one by reascm of such notice. 
In hi s judgm ent on th is case Lord l\;[acnaghten 
concludes with th e words, "Certainl y I can imag'in e 
nothing more i1l con venien t them tha t it sh ould b e 
possible t o llave :1 ,:cramblc fo j' priorities on the 
appointment of n rVI! trustees . Notl1in g', 1 th ink, 
would be l e,,: li k ely t o conduce to th e security of 
equitahlr ~i tl (, ,; ." 

Thi s cl c c i ~ i o n \\',15 fo llowed in t h e mon~ n -; cent ca:oe 
of Eo/(p \' . j'adnd:;c (y) , wh ere tiw ,c< ll l1 C principle 
is upllC'lc, U IHl('1' what has b een t er!',lCcl th e n -';.; i stl'ation 
rule . H e re j\ . ;,nd D . were a ppointed ".ole tru stees 
u nder a \vi ll , lIndcr \yhi ch X, \\ :1, entitl ed t o a r ever­
sionary i llti'l'l stin ce rtai n prope rty . X . assign ed his 
in t erest to \' ., who g'2lV C notice of the ;l,:-:.s ign m cnt to 
A. a nd B., who :iubsequently died. C. and D. then 
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became trustees in their place. Later X. assign ed 
his interest to Z., who ~-!'an, notice to C. ~ll1cl D. 
\Vhen the interest idl into po:;~e:;,;i(1n it was claimed 
by both Y. and Z., hut it was helc1 tlEtt Y. h ad pri ority 

by reason 01 11is earlier n otice. 
In the else fit F(: P/lllIijJs' I)·m!.> ( the most 

recent ca::ie bearin<,;' upon this point, the vi e\'. taken 
in li'll/soll v. R ,lliISUO!tUiIl was uplw\J. It i·; surp,'jsing, 
and not a little cli~appointin~', that Kckc\\'ich , ]., docs 
not appear to IFln~ j'cfi; rrecl to the d ecis ion in the case 
of TV{ud Y. ])ItIICOII;(iL' (a), tl 1 oclg-il this case WitS urged 
in argum en t, illlli r"fcrcn cc WZLS m a d e to Lord 1\lac­
naghten's opinion. The facts \\'Cr.:~ these :-A. and 
B. were trustees of it sett lement lInde' r wl1ich C. was 
entitlnl to the rever sionary intere:-; t in a sum of 
10,0001. C. voluntarily charg" cl ll is interest for 
5,000t. in favour of hi s l11~ phe \\', \dw gil\"(' notice to 
A. A. did not COlll111Unicate the notiC(~ to n. before 

he (c\..) died, and!: . b eCZl1l18 a (,u:otee \\·ith B . C. 
subsequentiy il,;signe,l h ie; \\'hol e intC: l'(;st, \\-ithout 
giving notice of the charg-e in fayour of his nephew, 
to an insurance company in conC'icleratioll of an 
annuity .. Th e COnlpa!ly ~-an; notice of th e as:,;i,c;n­
m cnt to D. and E. H eld, that the in ~ urance company 
had the priority. 

This, th e[(,:'orc, is still it delntahlc question, and 
until ~L binding' d ecis ion is .~-in:,n it i .o sa:~ ; r to g';"" 
notice t o all tll (; trus tecs. j :utit C',oelll." prnb:1 i) le th at 
not ice to one uf ~cycr:.ll co-tru.' tccs or to (lj lC' of sC\-(Tal 

ob!i~-()rs is su{1~cicnt to g iH' ;1riority 0\-('1' al] :o uhs('­

qU()nt :ls:-;i!:,-n()cs (1]' inCllml)calHT r.s (li), and tllat :';UCl l 

pl'ic'rity, Yil1 c n once obt:tinec1 , \\- ill Le un:,ffl'ctecJ th,'ug-h 
there IJ '" :1 complete ch:mg(' ,)f trustees fr.]jowing such 
notice. 

(e) [[003J [ Cil. Di\,. ,B3. 
(a) : TK0 3 1 
(/)) IVrln!\" . (upn!. 
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It IS important, h oweyer, to observe tlElt if one of 
several co-trust ees be a b en eficia ry, notice to him 
alone will n o t a ct as con strl1ctiv(~ n otice to the other", 
seein g th a t it would be to his inte'res t to conceal the 

assignme nt (e). Yet, if such a trus tee assign s hi s 
b e n efici al interest to a co-trustee', the notice v: h ich 
that co-trustee acquires as assign ee is valid n otice t o 
the other co-trustees during his life (el) ; fo r it is 
obviou sly not to hi s inter est, as assignee, to concea l 
the ass ig'nm ent, Lwel su ch notice and ass ig'nment will 
therefore have priority over subsequent incumbra ncers 
with notice. 

Under 110 ci rcum stances will noti ce to one of several 
tru stees operate so as to m ake the other co-trustees 
p er son a lly li able for what t hey m,lY do in ig norance 
of su ch noti ce . 

It is not necessary that the noti ce .,;hall be in any 
\vay formal , c.X. , b y w rit in g; in fact, :tny info rmal 
notice will do so long as it is sufflcient (el , and it m ay 
b e r eceived b y tIle trust ee from other sources than 
from the a ssignec or incumbrancer. So in the case 
of ~!o)'il v. Ballks (f) it was h eld that r eilding an 
ann oun cement of a tran sfe r in A n ewspaper WilS 

sufficient n otice. j\nd further, it is imm ateria l for 
\yhat purpose t h e notice i:.; gi\-en, so th at A 111 er e stat e ­
m e n t mad e casuil lly in the coursc of a g,-,ne r a l con­
versat ioll \litS been held to be suffici pi lt C::). Such a 
"tat ement, 1Io\H~\'CT, 'xill not be hi ll cling as n otice to a 
compa n y . III or d,' !' to ~..;i\'(' g'ooLl llntic(~ to :l comp;,ny 
it is ll cn' s,,;,ry to g'ive' it to the propej- nflicer.s at a 

n v . . Dif i/f'uiNUc>,,\uj)ia.) Jt 
t he :1<"- 'i.~nnr i.o, llilll ~d ron\.' 01 the 

tnls l l"c:; , n o tice should eel uinh- 1](; :: jYU1 to hi.", cu -t rU't(: l S. (IJrlrd~s 
J/u n I:' I; . . ['((!rs,';,·, ! eh. ,S()~).) '. \ ~ 

(, .) N cz"iI!!!!! '.' [IC'l)j cell . q S : .5;'11111 ", SiJlith r IS3l], 
~ CL & 1 f. 23 ! ; al so JVdlr.'j" v. (,'n?t:Jllu"ll, 29 Hcav. 392. . 

L. lZ. cell. ' \Pl'. 
Sm l"/ !t \" . _""m/til, In It' Tl'clh)ftJ lI flG 5], 35 1~ l.: ;1.\" . 31~ . 
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time when they are engaged upon the busin ess of 
the company; e.g. , verbal noti ce to the directors at 
a board m eetin g \vill b e sufficient (It), or notice to the 
secretary during hi s office hours. 

A difficulty presents itself in the possible event of 
there b eing no person at the tinle of the assig nment 
to whom notice can effectively be given. Under such 
circumstances the notice should be g iven as soon as 
it is possible to do so, and priorities will obtain in 
respect thereof just as in any other assig nment. In 
the case In re Dallas (z'), A., an expectant legatee 
under the will of his father, who was then living, 
charged his expectancy first in favour of B., and then 
of c.; upon the death of hi s father, he, being named 
executor in the will, renounced probate. D. thereupon 
took out administration, and C. immed iately gave 
notice of hi s charge to D. B. also, when he became 
aware of the grant of admini stration to D., gave 
notice. It was held that C. had the priority by reason 
of his earlier noti ce. 

Where an assig nee is unable to g ive noti ce because 
of some legal inability, e.g., infancy or lun acy, it is 
probable. that his priority will not be affect ed 
thereby (k). All that one is required to do in respect 
ciT giving not ice is to do a ll that li es \\'ithin one' s 
power, and if, owing to some legal restri ct ion, it is 
impossible to g ive noti ce, equity \\-ill not a llow itself 
to operate in favour of anoth er person. 

There is no obligation on the part of a n assignee to 
enquire of the tru stees as to the existence of a ny prior 
assignment; and, where no noti ce of a prior assign­
m ent has been g iven at th e time of a subseq uent 

_ (h) In ,-, IVOT(ts{d" [ 1868] . 3 ClI. ApI'. 55.i - Rut. tbe f2Ct th:lt :I 

dIrect.or and actuary of the co mpany llJppcn to !JaH~, jJrIL"!.tC IlOtlcC at ;:1 

tnl st IS not notice to the compally . (Ex l'a rte 11 ~lt/:"J1'y , 2 ~l cqlt . & A.yr. 
34 8 .) 

('i [1 904] 2 Ch. Div. 385. 
(k) I,. re I)j.lh, [1 895) 2 Ch. 564. 
T. 6 
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assignm ent, the ILtter a ss ig nee obtain s h is priority by 
giving not ice eve n if a n enq uiry \\-ould h ave informed 
him of the earli er a ssig nm ent. In th e case of Fusler 
v. Cue/cadI (I) , A. co nveyed est a tes to trustees on 
trust t o sell a nd p ay the creditors of E., and subj ect 
th ereto on tru st for A. for l ifE' , a nd rem Ltinder to 13_ in 
fee. A_ died a mI B. granted a nnuities ch a rg ed on the 
estLtte a nd th en m ort g aged th e e st a te without notice 
of th e a nnuities . The tru stees sold th e estate, a nd 
th ", m ortgagees, wh o h ad n ot m ade any pnquiry of tI le 
trusU:es, ga\'e noti ce t o t h (~m fiv e y ear s after it was 
created_ It \\" a s h eld th a t the mortgagees h ad p riority 
over the a nn uita nts by reason of their notice. From 
this it is clear th at the conduct of a ss ig nees w ill not 
prejudice th em in the ap p li cation of the rul e a s to 
priority of noti ce, a nd it m ay be m ent ioned th a t in the 
case h I r e Frcsliftc!d 's T rusts (lit) , it \\-as h eld to be 
equa lly valid wh ere th e ass ig nee h as tak en his a ss ig n­
m ent from th e legal p er sona l r epresenta tives of th e 
ccslzu- que trllst, a nel n ot from the as/Itt' que trust 
him se lf. 

In the case of E lder v. J f ac!eall (il ), it was h eld th at 
where a trustee a clva nced money to a b e nefi cia ry and 
took a n equit Ltble Ltss ig nm cnt of th e trust fund, h e was 
entitl ed to p r ior ity over those who took a subsequent 
a ssig nm r n t , a n d furt her, such a trust ee does n ot lose 
his pri ority merely by om itt ing to inform a subsequent 
in cum br Lt nccr or Lt ss igncc th Ltt h e h as a prior ch Lt rge (0). 

Courts of equ ity will not, however, a ss ist a nyone to 
take advantage of th e fo rm ality of g ivin g n ot ice so as 
t o g a in a p r iori ty, wh e n h e \\-as awa re of a previous 
incumbra nce, if he knew of tha t incumbrance at the 
time of his takin g the a ssignment. 

(1) 3 Cl. & F_ -Isi)-
(m ; [ n' ; 9]. [ [ Ch. Di \-_ [9S­
(n ) 5 W _ K_ 44 7. 
ra) ex p" J'r<, C an _7,-J 5 Ch _ Dil'. 6 1. 
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This is m erely an application of the max.im that 
"he who seeks equity must do equity." Th'lS in the 
case of SPmccr v. Clarke (P) , X. advanced money on 
a policy which was deposited with him, but gave no 
notice to the company. Y. aftenvards advanced 
money on the same policy, which the assignor pro­
mised to deliver to him, and it was further expressed 
in writing that the policy was to be assigned to Y. 
Y. gave notice to the company of hi s loan and memo­
randum of deposit. H e frequently applied to the 
a ss ig nor for the policy, but the la tter made various 
excuses, and died, leaving it in the possession of X. 
H eld, that the circumstances of the case were such as 
to put Y. on enquiry at the time of the loan, a nd to 
fix him with constructive notice of X.'s securi ty, and 
that the title of A., as in p ossession of the policy, must 
prevail over that of Y., although Y. gave notice to the 
company and X. did not. But there is nothing to 
prevent a subsequent assignee, who is unaware of 
a previous a ss ignment at the time of the assignment 
but later di scovers that th ere is a prior incumbrance, 
defeating the priority of th e previous incumbran cer by 
giving noti ce so soon as he discovers the prior claim. 
For this is not a fraud upon the previous in cumbra ncer 
but merely an act of self-defence, a nd the previous 
in cumbrancer must pay the penalty for hi s own 
n egligence. 

,\Vhere there are several assignees, a ll of whom 
have given notice simultaneously, they will tab' 
thei r priority according to the order in date of th eir 
r espective assignments (q), and in the case of con­
flicting rights the law will take notice of the fraction 
of a day (r). 

Before leaving the subj ect of not ice we must mention 

(p) rr Si8l9 CIL Div. 13 7· 
(q) Calis"",. v. Forbes . L. R. 7 Ch. App. 109· 
(Y) Johnstont' ''' C,'x [ I O~"]. 1(, Ch. Div. 5io. 

6 (2) 
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the one or h,-o cases in which the rule in Dearie v . 
.l-Iall has been held not to apply. In the first place, 
notice is unn ecessary in th e case of n egotiable in stru­
m ents by reason of their very n a ture (5). Nor will it 
affect th e position of a judgment creditor, probably 
for the reason that he is really in th e positi on of the 
ass ig nor and so is bound by any prior ass ignment . 
This seems a very r eason able \-iew, for, as was said in 
the case of TVatls v . Porter (t), "The judf("ment creditor 
h as trust ed to no particular security; h e h<l.s ri g hts 
which may be made to cha rge a ll the available assets 
of the debtor, and a mon g the rest hi s s tock; but h e 
has advanced nothing on the stock, a nd has b een in 
n o way deceived in r esp ect thereof ; and th e judgment 
d ebtor, by suffering judg ment, has n ot used deception 
nor been guilty of a ny fraud. The reason, therefore, 
for giving priority to a second mortgagee over the first 
wholl y fails in respect of a judgment credi tor." 

Subsequent voluntary assignees can n eith er gain 
priority as against the original assignee nor even 
a mon g themselves by g iving' not ice (u). 

Noti ce is unnecessary in the transfer of sh ares in a 
comp,my (x) . Nor does the r eputed ownership clause 
in the B ankrup t cy Act apply to tl le case of winding­
up of companies ()-), and therefore equitable charges 
on sh ares in registered compani es are not thu s affected 

(s) In the case o f Bmee v. Shcarma" , [ [898] 2 eh. 582, it was held, 
rcve rsi n.~ a d e ci sion o f l"::' C' l{ c wich , J., tInt notice to a debt ur who h J.s given 
a nc goti:1b1c instrul1l 12nt in rnyment of :l debt , t ha t th e debt has been 
a ssignc r! by the creditor, l.\"hilL': rdaining t he ncgoti :.1blc in s trum e nt ill lli-.; 
possession, ca n b e disrc;~;udcd by the debtor" 

(I) [[ 8S~], 3 Ellis & Hl. 761. 
(ti) Justia Y . TV)'I1'" [[860J, [2 Jr. Ch. R . 289. 
(x) Rmdjord Banking Co. v . Brir:.~ :r , 12 l\pp . Ca. 29. A.nd thi s will 

prob<1 hly hold good \vhether th e company is registered o r n ot. It must be­
remembered lhJ.t cqllitJ. LJ lc ch:-: rgcs 011 sh:ucs ill regis tered compa ni es h old 
pri ority by dat e, irrcspccti';c or notice . (See Soc/:l6 G'(:J!,,:rale de Panos v. 
IFa/ker [1835J, I [ APi'. Cz. 20. 

(y) (;"rringe \'. j,." ,dl [[ 8SG], 3~ eh . Div. 128. Observe th at no 
notice t o th e comp::Uly i., n cccss2ry to eITeet ,!n equitable as~ignmen t o f 
~hJ.rcs ::' 5 .:::tg.-: in s t a jud g ment creditor of the ~ h an.:holdc r. (jJl'a~'an v. 
Ld. Oxford. 6 D. TIl. & G. 4q2; Arden v. Arden, 29 eh. Div. 702.) 
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by n oti ce , since they h ::1.\"e priority in order of date and 
n ot in orde r of notice (:) . In th e case of shares in a 
company th e equitable a ss ign ee should file an affidavi t 
and notice formall y a t the Cen tral Office of the Supreme 
Court, a nd serve copi ,~s of th ese upon the company; 
such noti ce will hil.ve the same effect as a writ of 
" di ;" tringas," and will prevent th e fund being dealt 
with in a ny way before the p erson who gil.ve the 
not ice h as an opportunity of putting fOf\,-ard his 
claim (a ). N eyerth eless , even after having given such 
noti ce it is necessary to obta in an order (0) to pre,-ent 
tI le compa ny from tra nsfe rring a ny stock or sll ares or 
p aying any dividends until a ll questions a rc settl ed (c) . 
But thi s principle does not apply so far as the company 
it self is concerned, th ough tll e directors may be per­
sona lly li able if they g ive effect to a transfer of sha res 
whe n they have notice of a pre\'ious equitabl e assign­
ment (d) . In the case of the Bank of En g land this 
sctm e result is effected by obtctin ing an injunction in 
an action aga in st the p erson interested in the stock (c) . 

0:" oti ce of an assig'nment to the debtor will t llerefo re 
secure th e assig nee 's ri ght ill FOil to the dt'bt, but he 
can further secure hi s position by ob ta ining a 
"chargi ng order" upon the fund ", or a transfer of 
1:1.l c m into Court (f ). 1f the fund is a lready in Court 
the assig nee can protect his security by obtaini ng a 
" stop order ,. C!,') , ,vhi ch h as the same effect as notice 
to a trustee while the fund i" in hi " hands (II) , bu t fo r 

Sty! t/ (/t:ll~'r{!h~ de F li rt'S Y. Tf:z !,~'n' [ l ~~S.~ J. I I ..:\pp. C '~ '. ~ O . 
]t Td/iJ!\' Y , Sit..;!)' , .~ C i O', .Ll() ... :\nt! it Ill U:;t . b~ n0t lCt~d ~h:: t J.. 

tnl ~ i.CI.': or' Sh:.hCS C;1 nnO! cr ...: .lte ;"in c'1 'Ji L:tblc title in pllon ty to Ill!' t.H Ie (Ii 
hi ~ (-I..' :," /"" que trusl , (.Shr(lDsh,·,'1' Ul:' /O!1. ':-'( , Co. \', Rt:.,". ; 1." 1~~ . 7 1-1. L. 
4910 .) . 

(ill S t c, t. 5 Vict. c . 5, s. 4· 
(,) In r ,' Blah!,}" 23 l ·b . niL 5·,9· 
(II) Sr/(l/t / C : Jlt-ra/" d e: j)ar:'J' \', Tru "Jl 7l' ,IYJ UJ.'l"OlJ CU . [ IS8-+J, 14 

Q. H. D .. 121. 
(c ) 39 8.: 40 Goo. 3, c. 36. 
U ) Ord. XLVI 
(g) Ibid. 
\ i: ~ .If c,!/,:fiM·,· Y . Gucd,z/h. [ 1')03J z Ch. c('. 
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such a n order to h ave the effect of notice it must be 
obtained in the proper suit (t'J. It must be rem embered, 
hO\vever, th a t b y obtaining such an order on e cannot 
claim priority over an assign m ent of which notice was 
given prior to th e p aym ent into Court (k). 

Fina lly, the rule as to n ot ice does not apply to 
ass ig nments of assurances or mortgages of r ealty or 
of chattel interest s in land. It docs appear th at in 
the case of Foster v. Cockerell (I) , in which case the rule 
in Dcarle and H flll was applied by the House of Lords, 
the con t ending' p a rties were th e a ssignees of chattel 
interest s in lan el. Gut s ince the d ecis ion of Shadw ell, 
V.-c., in the m ore recent case of J ones v. J ones (lIZ), it 
has never been doubted th a t th e rule docs not apply 
to the assignment of such in terest s. It does, however, 
apply to as;;ignments of equitable interests in money 
secm'ed upon or to be r a ised out of real estate (1l), a nd 
a lso t o the tr,l11 sfer of m oneys secured hy d ebentures 
on or the p)'oceecl s of th e sale of rca l estate (0). 

In reganl to the appli cation of th e rule it must be 
observed that, thoug h the validity of an a ssignment 
h as t o be determin ed by the law of the place where it 
was executed, the priority of a ssignees will b e deter­
m ined by the la,y of England, n otwith standin g the 
doctrin e of notice may not be recognised by th e law 
of the place where th e ass ignment Vias executed (jJ). 

(I) ___ c"'tt7't'i!J \ -. G're(n, [1895J 2 e h. 14-8. 
(1') 1.i7)(S',)· \'. IIn.rdin/! [I BoG] , 23 B C3v. '41 . 
(II 3 CL .Y /' .156. 
(1JI ) ;3 S im . ('39. 
(n) _.drd~Jl v. Ardr.:n, '29 Ch. D iv. i02. 

10 ) Cltristi., v. Tawltun, [ [893] 2 eh. [is . 
( P) X,1~v ". Sd",)'" , [lgoS] 2 CII. 1 [~. 



CHAPTER VII. 

S UDJECT T O EQUITIEs. 

THE principle upon which equity has im'ari ably 
a ct ed in g i\'in g effect to assig'nments of choses in 
act ion has been tha t b y the tra nsfer the a ss ig nee 
stepped into the sh oes of th e ass ig nor. .:,rot on ly did 
he acq:.Jirc th e benefi t of a ll th e as!->ign or's r ig h ts in 
respect of the subjec t-m att r, but he \\'a,; bou nd by a ll 
the assig nor' s ob li gations in r ela tion th ereto. It is 
wilh regard to th ese obl ig-at ions that th e th ird rule 
qualifying equi tab le ass ig nm ents exi sts, namely, that 
a n a ss ignee takes hi s inte rest su1Jj ect to a ll trw 
eq uiti e:j \\'hich would, f'xccp t for the a;; :; ig· llll1cnt . 
obtai n again st the a, s ig nor rif!h t up to the time of 
t he third par ty's rece iving noti ce . F or, a:j \ \ 'e 11a\'c 
SClm in th e preced in g- chapter, in reference to th,~ 

j):' sition of th e p a rty li ab](" th e tim e \\'11l'1l tl18 as::. ir;· n ee 
i" ;lssum ed to take upon hil1l ~elf tlH'sC r ights an d 
.I iah il ities is not the m oment " 'hen the a.';signm ent is 
com pleted, but the m omen t a t \\'h ir l1 th e tl1ird party 
rcceiH'<; noti ce of the transaction. 

EqLlit if's. or ri g hts of set-ofT. et re r ig'h ts of whi ch a 
debtor is permitted to aya i[ himsr'lf \\'hen m et Ling' a 

sdtlement \"'it ll h is creditor. h ,r in "tanc(', if a ckht< ,r 
has a claim agai n"t hi s creditor a ri sing out of th e 
"et ll1 C tra nsaction as 111 (~ (h.: h t, ill a ny act ion by tb c 
!"red ito ',' he sha ll be a ll o\\" C'd to c1Ctlclct th e et l11 011nt of 
hi s cla im from tha t of l ll!' dcbL ill Ct ]J:lynH'nt thereof. 
Thi s prin ciple is hy no mean '" a m odern in <; titution. 
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and it existed und er the Roman system-compensatio 
est debiti et credi t i inte r se contributio (11) . 

And this r ight of th e party liab le \v-as not extin­
gui shed by an a ss ignment of the d ebt or other chose 
in act ion. J a mes, L.J., in the case of R oxbltrglt v. 
Cox (b) , expressed the rule as follows :-" An a ssig nee 
of a chose ill action takes subj ect to all rig hts of set­
off an d other d efe nces \\'hi ch a re ava il ab le again st the 
assignor, s ubj ect on ly to thi s exception, that after 
n otice of an assig n ment of a chose in a ction, the 
debtor cannot, by pay m e nt o r otherwise, do anything 
to take away or diminish the righ t s of th e assig nee as 
they stood a t th e tim e of th e no tice" (c). 

As regards d ebts, th e refore, it may be said that an 
a ssig nee is b ound by th e s t:lte of accounts between 
th e a ssig nor and the d ebtor a t the date of the d ebtor's 
r ece i\'ing notice of th e :lss ig nment (ancl not at the date 
of th e a ssig nm ent, a s is stated in \Vhite a nd Tudor' s 
L eading Cases (d)) . Supposi ng , then, that a credi tor 
ass ig ns o \'er a debt on the 1st J a nuary and the 
assignee d oes not g ive notice of th e a ssig nm ent to 
the d e bto r until th e 1St F eurua ry, th ere a rc three 
w ays in wh ich the amoun t of the d eb t m ay vary from 
tha t d ecla red upon th e face of the a s ::; ig nm ent a nd to 
the d et rim ent o f the ass i .~ Tl ec . Firs t, th e debt may 
ha\'e b een p :l rti a ll y satis fi ed b efore the a ssig nm ent 
w ith out th e knowledge of th e a"s ig nee (e) ; secondly, 
t h e d ebtor m ay han~ m a de a paym ent to the cred itor 
durin g the month of J a nu ary (/); and thirdly, a d ebt 
m ay have accrued due to the d ebtor from the assig nor 

(a ) J ust. Dir:. I G, ii. l. 

(0) 17 eh . D. 520. 
(c) \ Vh(; re ~ deb t i ~ k~:tlly ~l s"ignah lc .1pJ rl from the ] wl ic;1t url: ~·\ ct. 

lh e ,J s<' igncc. fJl\cs fl(,c from cqui ti e> So t'?;1( in David v . Sabin, [1 893J 
J ell. 523, It W:lS !lcld th:tt all ;:l.~s l g nec slllng for a breac h of cove n3.nt 
whieh runs wi th th e bnd ot law is Do t subjec t to a clefcnec person al to th e 
oti gina l CQvenar:t ec, 

(d) 'White &. Tud or, L. C. in E quity , a t p . qt. 
(e) Ord v. W Mtc,3 Beav . 3Si. 
(I. Stocks v. Dobson. "I D c G. :-r. 6: G. II. 
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during that month, th e a mount of which the debtor 
m ay deduct from the amount of the orig inal d ebt in a 
settl ement thereof (g) . 

So th a t if a mortgagee assig ns a mortgage debt 
without the knowledge of the mortgagor, the rights 
of the a ssignee are subj ect to the s ta te of account 
between the mortg'agor and th e a ss ig nor at the date 
of notice. in the case of TurJler v. Slllilll (II) a mort­
gagor gave mon ey to h er so licitor with which to pay 
off h er mortgage d eLt. The soli citor fraudul ently 
r e tained the money, ;:l11cl later attempted to take an 
a ss ignment of the d ebt to him self a nd a ss ign it to the 
d efe ndant without the knowledge of the mortg·ago r. 
It was h eld that the right of the d efendant was subj ect 
to the state of accounts between th e mortgagor and 
the a ss ignor, and that, s in ce as bet\\"een them no debt 
existed, the defendant ha d no right against the 
mortgagor a nd th erefore must reconyey . 

In another case (z' ) it ha s been h eld that if a bond 
is given by a custom er to hi s bankers, and the firm is 
a lter ed, th e bonel b e ing a ssign ed by the orig in a l 
obli gees to the new firm. th e customer i::; in equity 
entitl ed to set off any ba lance due to him again ;; t the 
bond d ebt due from him (k ,l . And in the case of the 
B link of IVC,U S ou/it l/ rlks \ '. Gou!boll7'll Valli)' BlIttt: ), 
Erzc/my (I) , it was held th a t a banker i;; entitl ed to 
set off what is due to z. custom er on one account 
aga in ;,; t what is clue from him 011 another, even thoug h 
the m oneys clue on th e fonner account may in fact 
belon g to other person;;, unl ess the banker has noti ce 

of fr aud. 
Again, supposin g a debt is contracted which is 

'6) H " tso" v . ,111.1- IVa!rs R)'. Cu. [ 18b iJ, L. R. 2 C. P. 593: ,,1 50 

/" re Goy, [ 1900] 2 lh . DiY, qn. 
(Ill [ 1')0 1] I ell . 213, 
(i) Sec Cavendish v. Grra'l':;J, 24 Be3-v. 163-
(k) D oeyt'ng \'. D u,'ring. 4Z Ch . 203, 
(f) [1902) A. C. 543· 
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payable only upon the fulfilment of a condition, that 
condition will, upon an assignm ent of the debt, be 
bindin g upon the assignee just as it would have been 
upon the assignor (in). 

A s has been sil. id, an assignee of a debt takes his 
inte rest subject to the s ta t e of accounts existing· as 
behveen the assignor and the clebtor at the date of 
the latter's receiving notice of the a ssignment, so that 
it is imma te rial whether the set off arises out of the 
same transaction as the original debt or not (Jl) . 

But a set off \vhi ch cloes not accrue clue until after 
noti ce is goo d only if it arises out of the same con­
tract (0). 

So in th e case Ex parte i1fadxnc,lc (p) it was held 
that a com pany m ight set off subsequent calls upon 
shares which had been assign ed after the commen ce­
ment of tlle winding-up, because the liability to 
contribution accrued with the winding -up and before 
til ," assignment. \Vitll this may be compared the 
case of Cfznslze v. 7illtntuJZ (q). T., who h eld shares 
a nd debentures in a company, d eposited in J\Iarch, 
18CJo, debentures with the plaintiff bank to secure a 
d ebt. The clebentures \\"ere not p ayable until th e 
3 I st December, 1890, but in the case of a winding-up 
the deb entures became clue at once. On the 3rd 
Kovember a call \vas made, and immediately became 
a d eht due to the company. On the 6th November 
the plaintiff bank gave notice to the company of T.'s 

(Ill) T, )Oth ,:. Ifalleli,1 Cil. 2.p . 
(ll) , .. N o,,',,'!", /I/I("!rf, Ltd .. [1 2,)Gl 2 Ch, 93 . 
(0) \', .LYc,:,-I JUiidlll):d 1(.1', Ca, [ 10SSJ. 13 j '\. C. 

J ~)!) ; ;11so Y . ..'l~·fa jjaJtJ: [J 8u()], L. IC 2 Eg. 6j-.j.; and JVatts v, 

Dri.\[tlL!. 
()!) [ 1 ~69]. L. H. 7 Eq. 2.)0 . 

(9) 2 Ch. 175. ]t Illust i' e noticed th~t sct ofT diners fro Ill "counter­
cla im . So tl!,ll if ;1 deht be ;1ssigD.~d 2.11d the dehtor h.15 a ri ght to set off 
another d e bt ag;Jill_"t the th e amolln t o( which exceeds the amolln t 
of th e origir:2.1 deht~ th e C211 o Dly set otT lip to th 2. 1 ",moun t an d 
ml:st bring an ac tion 3g~il1st the assi;:T1or for the balance. (See Youn;; v. 
R~ztrl!fil [ISi S] . 3 Ex. Di\', T27: .1ppro\'ed in l\/c;i-~fc;oldland Go'vt., &c. 
[1 8R8J. 13 ,\., C. 19')· 
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assignm ent. On th e 12th November the plaintiffs 
commenced a d ebenture-holder s ' action against the 
compa ny, and on the 19th Kovember th e company 
w ent into voluntary liquidation and furth er call s were 
m a d e upon T. It was held th a t th e company were 
entitled to set off in respect of the ca ll s made b efore 
the winding -up but not in r espect of those m ade after, 
for a n ass ig nee will only t ak e subject to equit ies 
arising out of th e sam e tra nsaction as the debt 
assigned. 

In th e case Iu l'C l11zlon Tl'o lllaJo), Co. (1') , wh ere 
creditors, h ,n-ing proved th eir d ebts in th e liquidation 
of a company, ass ig ned them to X., and X. ass ig ned 
them to Y., a nd the official liquicbtor afterwards 
recovered 2 ,000 /. aga in st X., Y . was held entitl ed to 
th e dividend on hi s debt, and it was held th at the 
official liquidator could not clai m to set off the 2,0001. 

again st the dividend. 
But a debtor, afte r h av ing r ece ived noti ce of a n 

ass ig nm ent, cannot asse rt a ny equity ag-ainst a n 
assig nee which has a ri sen out of a subsequent tran s­
action with th e ass ignor; a nd thi s s tatement holds 
good even if it is th e re~;u Jt of a contract entered into 

__ previously to the receip t of such noti ce. u nless it can 
b e shown th at it was the intention of the orig ina l 
pa rti es th a t the one should be set off agai nst the 
other. So in th e case of H'Iz/soll v. Tile i1/?d- rVa!cs 
R ml;(}(/)' Comjl/lll)1 (s), th e a~sig-nees of a bond sued the 
makers in the nam e of the origi nal b undholder, there 
b eing a rrear s of r ent clue from the original bonclh older 
which h ad beco me due since the notice of the a :-;s ig n­
m ent upon a lea se g ra nted after the m akin g of th e 
bond; the m aker s soug-ht to set thi s off, but the Court 

h eld that thi s was imposs ibl e . 
\Vh ere by tl1f' a rti cks (\f a " ~()Ciil ti( ' 1\ of a ccm pa Jly 

(y) 2\ Lh. D i\. sb4 · 
:' 1 [ 1 8 fj~ J, L. R. 2 C. p - 593 · 
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it is provid ed that the company shall h ave a prior 
an d perman ent ch a rge, available at law and in equity, 
on every sh are, for all debts clue from the shareholders 
to the compa ny, the company cannot cla im priority 
over subsequent incumbrances on shares in respect of 
m oneys whi ch become due fro m th e shareholders after 
the company has received notice th ereof (I) . 

It is clear that a man can not ass ig n to a nother 
something which h e does not in fact possess. If by 
chance such an assignm cnt is effected, e ven thoug h 
the assig- nee acted bond fide , hav ing no notice of the 
invalidity of the purported a ss ignment, a nd gave value 
in respect thereof, h e will n ot obtain a ny t it le to the 
suoject-matter of such assignment. And furth e r, if 
the a ss ignm ent is liable to be set a side a s against the 
a ssignor by r eason of fraud, mi srepresenta tion, or 
other g round of r eli ef, the assign ee will acquire a 
ddeasible t itl e , and any relief which could be obtained 
again st th e assignor \vill be obtainable again st him (u). 

B efore p assing to the exception s to this rule a s to 
the righ t of set off it may as well be mentioned th a t 
an ass ig nee for value of a r esidue t ak es that interest 
subj ec t to th e legaci es p ayable and to the genera l 
cost::; of a ny action in r esp ec t of the administration of 
th e estatc ; he also tak es c;ubject to the testa m enta ry 
expenses and debts (x) , and th e provision ()') that 
such cost s ar e payable out of the legacies and not out 
of th e res icluc is ra rdy of yalue to the residuary legatee 
or hi s assignee (::). 

There are, hmvcver, tluee classes of exceptions to 
thi s rule th at a ll equitable as,si;.,;'n ce takes his interest 
subj ect to all equiti es. First, n eg-otiab le in strum ents 
are not only assignable , but mu st al so, from their very 

(t) JJradj~ ) ,.d Ean/..:/nJ[ Co. v . BnjgJ' , 12 A. C. 29. 
(u) llJang/t's y. Dixun, 3 JI. L. C :1s. 702. 
(x) H oope1' v. Sma,.t, I ell. Div. 90. 
()') Ord. LXV, r. 14 O. 
I, ) hooty v _ G1'oom, [IB9iJ 2 ell. -,07. 
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nature , ca rry with them a title free from any equities 
or cross claims. A n egot iable instrument 111 ity b e 
defined a s one which is such, a nd in s uch a condi­
tion that the rights u nde r it are tra nsferred by 
m ere delivery to a bona fide tra nsfe ree for value. Its 
essential characteri stics are tha t the hold er for the 
time being , if h e is a bond jicic tra nsferee for value, 
has all the rights of owner, includin g the ri g hts of 
m a inta ining a n action in hi s own nam e, a nd th ere­
fore noti ce n eed not be given to th e p a,-ty liable ; he 
m ay a lso have a better title than the tra n sferor, The 
r ecognition of these instruments w as broug ht about 
by the law m erclunt by r eason of th e inadequacy of 
a m ere a ss ignment for th e purposes of commerce; ,for 
th ere were two in surm ou nt:lble incoll ve niences in 
the ordin ary a ss ig nm ent which r endered it practica lly 
useless for such purposes- (a ) th e a ss i~'n ee had to 
prove his own title, a nd (b) he took the assig nm ent 
subject to all equities . B oth of these a ttri butes w erp 
eliminated by the r ecognition of n egot iabili ty. 

It is difficult t o say exactly what con stitutes a 
negotiable instrument, but the foll owing have b een 
recog nized as such :-Ba nk notes , bill s of ex chan g e, 
indor sed bill s of l ad ing , fore ig'J1 scr ip , fo re ig n b onds, 
prom issory n.o tes, ch eques drawn on bankers, ex che­
quer bill s, di vid end \varra nts issued by the B a nk of 
Englan el on gO \,(:'fi 1111 ent s toc k; a lso deben t ures (a) 
anel r a ilway bonds pityab!e to bearer, \y11 en t hey a rc 
sufficiently clear to sh ow th a t the tra nsac tion is t o b e' 
reg arded a nd p erform ed irresp ecti vc of a ny equities 
whi ch m ay subsist between th e ori g in a l contrac tin g' 

(a) In the C.1se of the B:,' ; '/:!(i]J!.I/( li ~d Explj)r( z//oJ.' C~( ). v. L ONdon 7'rild/J!tr:" 
./JIW!' , Ltd., [1 ~q~J 2 Q. J ~.D. 6"S, it \\." held, lIpOIl pWll f that tile' 
moJ cru U:<lge of Il1 l.: r cluI! t :-; h :l d :1:11]0.',\('. 1 t h \.~ (']ur:lckr ()f negotiJ.i1i i ity to 
d ebentures p3YJ.bl e to hc;1 rcr by all Ell~li ;, h company in E llgbnJ, tha l s uc h 
debentu res were ncgo ti Ju! c. ~'\nd it 11,1S since been held t !l2.t cvidc!lCC of 
u::;3.ge is unnecessary . the COll rt~ t:1J.:ing notice o f the [:-le t tha t they Were 
negotiClble . 
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p arti es (b) ; for a docum ent may b ecome negotiable by 
estoppel so long' as it is consistent with the term s of 
the document. But bills of exchang-e indorsed when 
overd ue are not so treated, and p ass subj ect to all 
d efec ts of title wh ich affected them a t maturity (c) . 

In orde r to acquire the b enefit of equities the d efen­
d a nt must show some equitable g round for r elief 
against the plaintiff's full d emand (d) , and if any 
equity interven es, t he later equity will not b e allowed. 
S o, a sh a r eholcler in a limited co mpany, if he is a 
creditor, will not b e a llowed to set off his d ebt against 
calls made upon him, for the other creditors have a n 
in tervening equity (c) . But, on the other hanel, a 
company which has received n otice from a particula r 
a ss ig nee fr om a sh a rehold er of a d ebt cannot set off 
ca ll s made subsequently to the receipt of such notice 
a g-ai nst the assignee (f). 

S econcll y , if th e origin a l parties to a contract have 
stipulated tha t the d ebtor shall not, upon an a ss ign­
m ent, set up any counterclaim against the assig nee 
which he might h ave aga in st th e assignor, h e will 
thereby lose his ri g ht to such equity after an assign­
m ent has b een effected C.r:). For in such a case the 
a greem pnt form s part of the original contract, and its 
b enefi t passes to the a ssignee al ong with the debt. 
So, in th e case Ex parte Ille ./I s/aile Bank (11) , a bank 
gave to T. & Co. a l ett er addressed to them as follows: 
"You ilre h ereby authori zed to draw upon this bank 
to th e ex tent of 15 ,000/., and such drafts I undertake 

(D) In FC Biakeley On/!wl/(l' Co .• 3 eh. J 54. 
(e) Ifui!)!, 'S v. ,Ie'ii/d,.3 H. & N . 89<. 
(d) B,'s! v. lliU, L. K. I) C. F. 10. 

(!') C'rissd' s D lSI'. L. R. I Ch, App. S2S , 
(f) Clu'is!if \'. J;/Io:lolt 0~ Cu., [ 1093J 2 Cll. 175; also R oxlJll!glz v. 

Cux, 17 ell. IJ iv . ,~ 20. 
CR) ,. T he re is nothi ng to p re"cnt a d eiJto r fr olll contrac tin g \I'ith his 

credito r t hat he will not a\'"Ji Illlll seif against a tran sferee of allY rig hts 
which lie may possC'..;s :l~am st t he c rcdli<?r or :Ifly a'-ls ignce of his ." {Per 
St lrling, J., In I'e (i,)y &> Co., [J9 r)O] 2 Cll , p. lSi.) 

(hl lI SiJ7], 2 ell. II pp. 391. 
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to honour upon presentOltion. This credit will remain 
in force for twelve months from its date, and parties 
n eg-otiatin g- bills under it a re r equested to in dorse 
parti culars on the back h ereof." T. &: Co. drew bills 
to the amount of 6,0001. under thi s lette r and indorsed 
them to X., who duly indorsed particulars on the 
letter of credit. The bank 'was subsequently wound 
up, T. &: Co. being' indebted to it to an amount greater 
than that due on the bills. H elel, that the letter 
con stituted a contract to the b enefit of which all 
p ersons taking and paying' for bill s on the fa ith of it 
w ere entitled in equity, without reg'ard to the equities 
between the bank and T. 6: Co., and th at X. could 
prove for the amount dUf: on the bills, r egardless of 
th e stOlte of account between tllr; ballk and T. &: Co. 

Also a third party may lose hi s rigbt to enforce his 
equities ag'ainst an assignee by neg-lecti ng' to g in> 
him n otice of any fact, to wllich thr;y ll ilve been 
accessory, t ending to mislead him as to the r ca I 
interest of the assigno r (1-"). And so if a third p arty 
who h as a secret equity does not di sclose such equity 
wh en he knows that the ass ignor is dealing with the 
assign ee a s if no such equity e:\.i st ecl, he will not be 
allO\\"ed to set up the secret equi ty against the innocen t 
assignee (k). 

Another circumstance which will op era t e in fa\-our 
of an assignee and r elieve him of th e burden of 
equities, \vhich would otbenvi se qualify th e a s" ign­
ment, is lapse of ti me. If a L1c:btor docs not declare 
hi s grounds of rel ie f at the t ime wh e n action is being 
take n to r ecO\'er the debt, the n it see ms that h e \\'i ll 
lose hi s right a ltogeth er by reason of hi s o\\"n n eglec t 
or careless ness. And so, in tIle case of ,llzll v. Ca71-
lovcl (f) , where a bill for relief was broug'ht by the 

(i) Ex pa;-!,' City jJ,u:k, L R, 2 Ch . ;62, 
(/..) T r o!l :,:'//;J ll v. c"://tY, ...;\mbl. ()~3· 
(i ) ! y c ~ . Sell. 121. 
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executrix of a man, who had entered into a bond upon 
certain conditions, against the representative at a 
fourth hand of the obligee and also against the 
executor of an assignee for value, Lord Harclwicke, c., 
said: "The rul e is ri ght that whoever takes the 
assignment of a bond, being a chose in action, takes 
it subject to all the equity in the hands of the original 
obligee, but length of time and circumstances may 
vary that, and make the case of the assignee stronger; 
for why was not the bill brought when the facts were 
recent'" 

A man must take all reasonable care and precaution 
to assert his rights under an assignment , and equity 
will not a ssist him to assert them if he has not done 
so. For instance, if a person takes from another, 
without making any enquiries, an instrument signed 
in blank by a third party, and fills up the blanks, he 
cannot claim the ben efi t of being a bom! fide purchaser 
for value, even if the instrument were negotiable, and 
he will obtain no bette r title than the person had from 
whom he received it. In the case of France v. 
Clark (JJl) it was held that a man who received a 
blank transfer as security for a debt could not give 
authority to a third p er son to fill it up for purposes 
other than those of the original contract. 

In conclusion, there are one or two rules governing 
the effect of assignmen ts as rf;garcls "stoppage z'n 
transz/u." Tllis may be d escribed as a right existing 
in favour of an unpaid vendor, upon learning of the 
insolvency of the purchaser, to re take the goods sold 
b efore they reach the purchaser's possession. It is a 
right basell upon the" law merchant." 

The assig'nment of a bill of lading gives a title t o 
the property, but it cannot give a better title than is 
possessed by the assignor, though the assig'nee's title 

(m) 26 Ch. Div. 2Si. 
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d oes override th e vendor's ri g'ht of stopp:1g'c I 'U Ir.'llSlhl 

which might have been exercised ag:1inst the original 
consignee, But it is to b e noted, in contrast w ith 
this rig'ht, th at th e stopp~ge ;";1 /nllls;/ll is not lo,st in 
the case of a purchaser's selling th e goods and th e 
bill of lading b eing made out in the n a m e of the 
secon cl purcJl aser. 

The principle is d eady laid down by Cotton, L.J., 
in the case Ex jorie GO/I//lIg- Daz.'l:\' (11) , "that the 
vendor cannot exercise hi s ri g ht to st op during 
the tra n sit if th e inter ests or ri ght s of any other 
person s , which they have acquired for value, \\·ill b e 
d efeated by his doin g so. E xcept so far as it is 
n ecessary to gi\'e eiTect to interests \\"hi c11 other 
p er sons ll ave acquin;cl for value, the ycnc10r can exer­
cise his righ t to c;top 1~1l !rrllls;/u . ... Can the vI 'nclor 
make effectu al hi s righ t ofstopp ag'e;"n /i"ll!Isz/;, \\'it h out 
d efeo.ting· in any way th e ri ,c;'llh of the ~ull -purcJlil, c;er; 

In my opinion h e can. H e Cilll ",I)' 'l \\ 'ill not defeat 
the r ight n l' the "u h-run:h;]~e r, but \\·klt T cla im is to 
defcilt th e r ig-Ilt of Un, purcha~ci ' from me, that ie', to 
intercept th e purch Zl"e-m clil cj7 \\ · 11ir~ h 11(' \\ ' i1 1 g'ct, ,,0 

far as is n ecessary to pay lllf ' , 

This is but it furthe r illu strat ion of tlw ,·l :1 sti citv of 
equitilb1c prin ciples in mr:et in ,,~' the ohYiu :L~ F ''luir e ­
ments of tracle usa~'e; for an assig'nmcllt could n e t be 
said to lw eq uitable if comme rcial interests \Y(' j"e 

h ilmpered in its operation . 

(II) ' 3 eb , Di" 6c S, 

T. 7 





99 

[N D EX. 
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