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i Revenue (Agriculture) Départment, Pebruary 1913, Noa, 11:35.

. - . . O .- A S SRS ¥
vt ' fessgm S No. 4710; dated Maultan. 28th Oe(obq&_lg_ll.' .- ‘._ - * ”t:l n. ao
Tl T Fom=C. ) Hatuesx Esqu'rs, 1.C.5.. Conmisslaner, Multan diviedom, =~ ;- . v >
o ot To=The Junior Sec e ary ta the Finangia| Commissioness; Puafaly, = . - . . .

e WIrH reference to your. endorsement No. §47 S., dated 1oth Octobeg 1912 “.
. fdins the draft Biil for the red-mp:ion of mortgages:in th¢ Punjab, | have the honour to
«Joewa:d the opinion of Diwan Bahadur Diwan E‘lamdrq, Nath, submjtted"ign bis letier
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.NA 56’. dated 24“‘. Oclqber !9l,’.‘ -....,l.'--. l-‘.i_:. Y N PR
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4, iy - 3. Lhave carelully considered the-Bill, and bave no criticism to offer, o) "
R BT FT IR @ PRVRNEC PRI N RRRE i D oL deen,

2 - C.]. HALLIFAX,"

b vt e e et R U T _Camu:':u'an'q'r.:dllluﬂqn,dl'lii’:iqn...

Yoo oo . _ > (DM

P PTNE . No. 567. dated a4th Octobe- 1912 ' W A ot

Frim—Dlwsa B.hedus Diwan Naezuoas Narw, M.A., Deputy Commisgloser, Multan, N Fe. £1
. *i ' To=The Commnissloner, Multan divisioa. ‘ ' i <
. WITH relerence to your office endorsement No. 4519, dated 17th October 1912
forwarding for mv opinion a Bill to provide a summary procedure for the redemption of
certain mortgag:s in the Punjab, I have the honour to state that after reading the State-
- ments of Objects and Reasans, | have hardly anything 10 say ageinat the Bill. My personal
. view is that notking will be gained by giving an interim finality to Collector’s orders, and
. that the procedare pr scrihed by sec ion 11 of the prev.ous Bill, received with yo\;r en-
,dors:ment No. 38 :g—168, dated ist November 1909, was more sound. A dissatisfied
, party, specially the martgagee, it bound to go to civil court, and if the civil court finds
-in his favour, the mortsagor will be burdened with “costs without any. fault of his. and
.owing to summary nature of the Collector’s eaquiry. IR '

P ‘ NAREVDRA NATH,
Vo= ' emo s Deputy Commissianer, Multan,
Sl v o7ttt No gos, deted Delbi, aBth October 1pts. .
=Nl Wrom—The Hno'ble Mr. A. Manzpirn, C S.I. LC.S., Commlissiooer, Amb s divis‘en, N . "

To—The Junior Secretary to the Fioanc al Commlisslaners, Pun jab,
s DT T DA .

" WiTH reference to your letter No. 547, dated 10th October 1913, [ havé the

.howour_to forw .rd copy of the opinion of the Deputy Commissioner, R htak, on the draft

1 Bill to provide a summary procedure for the redemption of mortgages. [ have already

twice .given my opinion on this Bill in ity previous stages, and as all the ohjections I took

in my first letter No. 24, dated 18th Janpary 1gng, have been covered by the p-esent Bill,

. 1 have nothing. further to add. [ think two of the sugge tions of the Depaty Commissioner,
. Rohtak, might well be incorporated in the Bill: — *

* (1) That a suit should not be permissible under section 10 unless Aled within
" 30 davs of the date of the Collector's order, subject to the usual allowance for time.
* required to o5tain a copy of the said ordec. * Unless some such condition is inserted, the
" Binal decision of the case is likely to be much delayed. . i

(3) The deposits with the Collector of the sums alleged to be due by mortgagres
.#hould be exempted from attachment by the civil courts, The whole object of this Bill
- will be defeated, it seems to me, unless a proyinion is made to thif effect.”

N o " " A.MERENITH,

Commisstoner, Ambala division .

r :‘: ~
N '. e B vNo. 169 G., dated 18th Octaber 1919, _

D From <H. Cacvrar, Esquire, 1.C.S, Deputy Commissloner, Rohtak, NO 3
v i To—The Commissioner, Ambala division. !

A I AAvE the honour to forward the opinion called for in your No. 1775, dated the
" 33th Ocrober 1913, on the Redemption of Mortgages Bill. _

3. 1t so hap -end that owing to the bumper\rabi there has teen a marked move.
ment towards redemption of mortgages in this dis-rict. A very large number have besa
redcemed by setticncat hetween the parties ; a furthec large hamber bave formed the
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. ; Mavasse (Azriouitusc)Dagartmest, Fohranas Wy Nasar3s

‘gabject of ‘suits. for" redemption, in; thas Mramlis) aouststy with thase the proposed Bill has

"mothing to do. Besides these, 66 applications: were made: to. ma fpx atalsance in dealing
with' obatinate owdtgagees. ' i aig' ‘thrse cases ¢ Mavin; wene maye to; bring: the parties to
_pgreement,. the ’ﬂahtéld‘dirl_i!ihg@‘ dfrected ta arbitrath “histiween” them: on ?qm spot. In
 canps \aren offoues; peawed apnorsslul 3im twe maok cassed waisi agrevd”to ie@Eem next
- 11, Uy sax g oage s the: mnrtgagese isiiditosspmear:  Thus dm sy vases-out' of 68 the
‘guevisiana of the, peesenk Bilk wepa net.aoquised). le_wng 29. ol it phe' mmga@v'..
iled to-appeas in three, refused altogether to silgw redumgution iw-five] peadud: -tlial tife
Jand wes’ under: caltivation in. three, and claimed’ more-maney thap w:_;g.o_ﬂgeti'in' 18 cages.
In the -majosity ef: thosti-last: coseai thiei marigager-in- pumesslén” AN jnterest in
* addition tg the: Q:’?m..qlfqie land and the wortgagor refused to pay- e

% A\l these . procendinggywere purely exeentive’ and were carried. cut under ‘my
imabenectioriv’ without' any legal aathority. . Bill would regu'arise ruch proceeding+ and
-\ -give mortgagors a right d‘PP“m swhepet diattict officers are disinclined to
"Yaterfere ex-cutively on the lines. adapted by, me, Whaeee;. s in 18 casés here, the
fivrtgageercoild claim intecest as well as the prafisg-af the lapd, the; [BUlswould not be. of
““fnuch . value, because the Collector is not empowercd [as he is in segtion 6 (s) (4) and
" jaation. g, (2}, Land Alienation: Act] ta,fiw a-cateof interest or the tiin” die‘according ta
“whiay hy thinks reasonable. He appeacs to,besbaund by the terms of thé ot fgige; though
11 ba could: wmade tbq' mortgagee toradcept a. """m. he could ordet f‘,edempt]bn.""gh
aeems to.me that the Bill does not go, far ennugh-in:thim respect.” 1 the'Cecllector, is ‘bourd
by: the terms of tha deed, he is merely burdeniog bimeelf with work-and' epving the ‘partits
costq; Considering that the,aggrieves pasty has a right.ito1 apply te the' civil courts’ for
the: fulf sum due, it seemA ooly {air that the-C olectar ahou'd be' empowerad to'fix a'sum
: which, hie: congiders reasonable, payment _°'i which: by the mortgagot-will secure redemption,
unlesg the mortgagre apphelrlp-tha.cw\l\ court: withim 40 ﬂays. In the' latter contin eney
‘the Callector’s order would be modificd \a,the extent decided 1 thercivil codre.” O'fdiﬁaf'ﬂy
it would be found that the mortgagee would accept the Collector’s deciaion, if really
_reasanable, rathes than go: to the expense of a civil suit. |y such a grovisicn is not
" inserted”in’ the Iill, it will megely rrgularise what already can be done without it. | do
notttiip W this peoposat cantbie cosidered ul ra radical ; it'ia op the lines alicady adcpted
in the Lanc ﬁlienaticn lhict. a;d‘mdb:;:dgfhl&e&g‘enemly udmitted fact that most
mortgagars do not really unde dalhot ' Dorgige and are yi i
. g,teutgergcralt of the mortgagee, . ‘ - " vxctimnud by the

.

. The Bill would kave proved‘useful in.the three cases mentioned in pasagraph 3
ahove, :uhete- the- mortgagee fsued to'appéar ‘wnd’in the live ¢ases wm-&gm‘:d to"
discase the question of redamption st:alll - Winy proposal in' P"‘gﬂl‘f“"":{"ﬂbé = i met
nacepted,.. these: 8. casss are the only owee out ofitie 00 engqalte ot in which the Bl
might bavs-lod.ta-acesult. diflcrent froon that obtaitied by the exocutivaaction aco, ted. .

. s Theve is one: dizeetion im wivicly.- the-Bill' might prove a sgures off damaga to ' \he
morfﬂlgbrm‘ It not s-1dom happecs tirat e morthagee Ras an‘unseciured debt in” addi.
tion to-the one secured by the "!ortzaz{,= and wheo, the martgagar desires to'irddeem, the
nortgages-attémpts to credit past of ghe money: tosthe: ursacured debit and ouly a part

" yowards the moregage debt and so contrives to hold: tha: Ised. etill- in, mortgage, while

' gocusing: peyment of ‘his book account, If-the mo ‘deposits: the redemplion mandy
in. court, it will be open to the mottgagee ro.institute haetily 3 civi) suit for his took
dehs, or. exen.for the, fulk sum dud owthe mortgage and! have thedeponit: ‘attached ! in .part’
‘savisfaction ofi the - decree ; he might ewom bw abler tovebtadn' attaement befure’ decree
in the money suit.; Qurastute madajunscuyidinoy We.slowte discover this ' advahtage,
and [ think a proyjsida should be inserted exempting |u;,h deposits from attachment by
poy cisil.couetis - . '

6 There is an_ozh;r' ‘provilicl:‘n which pggm; to me desirable to insert with a view to
\_encoura‘gi“B compromise eiween the parties; Any unacgepted offer by either part
.shonld be  considered as hawipg- m"‘:"'mw“{”‘“"hfcjudice to any pyroceed_ingr in{
.. eivil suit. An offer made and accrpted. “\Iidiadimmm;.-hmbmdhw But it is probable
;. that a moOrtgager, Lo escape the troublg: and' qests afia, aimilisuby, nsight agree to accept a
.- um less than that legally due and lecs.than what he wyld sye bor if driven t9 the regular
. . . o

amural. | Hw 7 showld "ney l’h"dhtetred‘fifpmima‘uih whaba@iiartiy tho Toar that be would

. thereby: bestopped from claiming thix falkager Tisree VB TR (hak he wad
"I ¥ ' ‘ ot Ce LS ' IR E I
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. 1“',._:“ W’l;n o rdcrc.nqe, to. 'yaur' letter> No.. . 3004 S. . (Rew &ﬁ; Aam,)t
I 3 s dated’ the: 7vh of Qotabey | ]
mn . At ‘pwdnﬁ "”’ "" 5“ ‘l' ’ "C - desired to forwardeg: gopyc oﬁ'?l:;’l‘:pic:r::
g-‘-\ Fole RS 7 reeorded by'the Hontble J?u 83 ‘of the
LD ' Chief Court on''the’ Bill 't~ owde
tirdry‘ #rbtedure for. the’ redempt)bh" of certhm. mactgagga QLW‘ k
.ﬂ-fria
5.- C‘A'MP‘E‘ELE.,

c.;l: - o v

:1-‘.

f‘)'xn.': . L. P TSI

o, pimions: vesrded- by, the. Mowsie Fudges ol tha Chief Count: of Miv p...,..u L ¥6 27
" ona Bill ta pravide s sy pricsase for he eSS of ol o
...! P mbFigapes of It i the Pinyad -

S a» 1y AM not:in. !auoun - of xbm propased: lemlauon, nnln.,un my" m Likeely to
: 49 00 good and much hPrm "
3. The provisions of the Bill which deal with cases hen thers is. no digpute
betweeni mE pa';tnes are innocuous but unne.ce;:ary b:' there id gdlt i ’?eﬁva!':n?;t:e -
ti d th t one upon all poliits; it will not be nec~ssary for them to see e
f!r?:tlu'-i:te!:|:lt‘:our agyt;l:‘: ;cvcnnbpoﬂiﬁchgdin 'order to- effect the: redunﬁm o a'particular
lmrgagn But if they choose to do sa, |- see ne reason why; aa thelaw niow stands; ‘they
~alioqid. vot. sppean -before the Collct:thr or othe:r Revengpe: Olﬁcu' uﬂ‘w haﬁmd hiim
mnbe ngmcmom betweon them.. - '
. i (/] hbwever. the partics are nog &g{:dd. and thera in dﬁj’mtc hel’ween Ihe&n

“ﬁlﬁt!’r u td the right of the mortgagor "’d° m, ¢ " .D‘ﬁ' for
.,rlegempuon. llall to sce what ‘good” 'ooject ‘will' be' ‘secured” %;H I‘g\)llldhm of tlic
b

I

o The Collector (or Auutant Cnll&thl‘o an W cana may; .‘Q"Nn 'Pf“‘b CP‘!S l'lllke

T gmma y enquiry-into the subject matter’ of the dﬂlg“%b "!d this. e "‘wlh be. gop-
ducted by him as a Revenue ‘Officer and not ag a Revenae ourt. will necessarily be
,auperficial, and the degision is to be “ conclugive ” in tha senge that ‘ Qfe i, to- be no
-pgear thetelrom? Now, ‘s’ the parly™ ag?neveﬁ by wc’ﬂ \décision'ak n“l,l)‘e% t:r be

4 § at. in

' 1 " mogt certainly not, and I ‘no  doubt m
ﬁedeye‘:; l::w:;:l::tgg?{nﬁ)z: lc:keﬂ of the provméns n c1hué§ ;;). r‘hl;lch epable 'the

h-decision to*have resort to' the Civil Court. & anticipation
z:‘;ye;ggl;::gdry:::! btf!:;’z wloll reshit fom the:proposed-logistltibn. ?") 'N,\iu‘ Civil suit
nvlubnmmulu in: the ordingry: aunm!o; ‘ﬁmg" wilbbe ape W i thet fatdpe,
'..". - { L!-q v . "‘1.“ ’I
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Revenue (Agricuiture) Departmont, february-1913, Hes. 12.35:

but the parties will have beea. put to extra expense, and the party who has to srek the
aid of the Civil Courts will have the additional disadvantage of haviog the burden of

roof thrown s il ‘more beavily upon him, and ‘this, tos, though’ the decisiop of the
‘Revenue Offices was. given .after a mere summary enquiry,  But any such decision,
given by a Collector of a District, will necessarily carry great weigght at all events with
the Muusif. who will in the ordinary course have to determine the Civil suit in -the first
‘instatice, and the result will in very many cases be that the A

-llate Couart 'will have 1o
remand the suit for further enquiry, thus putting th: parties to millonal expense.

‘4 liis the mortgagee, however, who wil have most reason to complain of the
ions of the-Bill, for it is improbable that the Revenue Office-’s decisida will
frequently be in his favour. Indeed the proposed legislation will add very seriously to
the difficalties, alreadv sufficiently numerous, of the money-leading class,—a class whose
usefulness to the.Punjab a ‘ricultucist is perhaps somewhat overlookel now-a-days. 1
quite admit that cases often occur where the moncv-lender takes advantage of the
agriculturist and succeeds in fleecing. him  But there. is anither side of- the' pictures
.The Punjab peasant i3 not the simple-minded bucolic he is sometimes painted, on the
contrary, he is (in my opinion) usually well able to loak .after himssif, and the money-
lender whn hopes to d-lude him very 'Irequent‘y tind; that he has caught a Tartar.
First of -all, he may find himself hopslessiv involved in the pitfalls provided by the
Alienation of the L.and Act. Then, if he succeeis in evading these pitfalls he will

robably have to run the rigk of expeniive litigation in the form of declaratory suite
brought bv the sons ar other reversionary heirs of the mctggor, acting in the majority
of . cases in collusion with the litter, and in these suits he will have. the difficult task of
proviog (contrary to the mortgagor's own evidence' that money advanced by him was for
necessary purposes and not for purposes of debauchery and extravagance. The lot of a.
mortgagee who has to prove  necessity ” js very hard “and un=nviable ‘when he has to
'defend a suit hrought by an infant of two or thres years of age whn charges his own

fathet, the mortgagor, with debauchery of the worst possible kind and relis upon: his
:father's evidence to substantiate his allegations.

_ position is even now oue of great difficalty,

provis

But if the ordinary mortgigee's
) ! . oL his position, il the Bill bacomes law, will be
far worse. In the malorl'.{ of eases, when thereis a dispute between the pacties, .the
“contention between them will be as to the real amount in dispute, ‘The mortgagre: i
support of his pleas will necessarily have to depend upon the entries in his da4ss, an i it 's:
with no desire to d-spa-age the-enquiry that a Revenue Officer will make, that | ven:ure
to aay that it is almost impossibls for full justice to be done in & summary enquiry bf this
kind to the mortgagee's claim which dep.nds upon a thorengh investigation into elabocate
and complicated accounts. "And yet the d- cision so given will make it still harder for the
mortgagee to induce the subordinate Civil Courts to li-ten to his pleas, and the result
will be to make him very reluctant to dssist the agriculturist b

: y those'advances of money.
. without which the peasant communitv as a whole could hardly subsist, .

§ 1 have not dealt with minor objections to the specific provisions of the Bill,
though many such might be urged. The whole -priaciple of the Bill *is, in .my hamble
* opinion, ¢o unsound that | do‘not consider ‘it necessary to take exception to detaila. I
S L o e 1, He Ao Bo RATTIGAN,

| The ageh October -1913.

. .- b e e n ?“d!‘. ‘J
,,1|' L. —t—d———

~ 1 1 wAVE had the advantage of reading Mr. Justice Rattigan's opinion on this BiiF
- and 1 concur in the reasons recorded by him for the conclusion that it should be abandon@d.
- ¥t is. an attempt 'at a ghert cut and its eflect will, in' my opinion; be merely waste of time
and of money. Many redemptions are effected without recourse to- the Courts ‘and' a
_pasty to a .mortgage, .who dors pot accept the opposite party’s allegations as to.
the terms on which redemption may be effected, i not likely to accept them merely
_because the procedure prescribed by this Bill has been adopted. ' ' o
The enquiry provided by the Bill will be summary and not ealcyla i
both “parties. Then who i« to adjudicate ? The Collector is also Distric‘: lezi;?rl:::a
* miny District Magistrates already state that they are so hard worked that they have not
“‘time’ for the very moderate amount ‘of crimindt work which this Court demaqdp of
" them. ‘ : o o
‘ -1t cin hardly be asserted that the duties impesed on the Co'lector by this Bill are
of s great importance as the suppression of crime in his district.  Io }nany districts
. therefore the du'uu under the Bill must be discharged by the Assistant Collector, fre-
_ quently inexperienced and probably Jittle interested in such work. ' ‘
: “The result is that the summary enquiry will indeec . nd i '
. pe _asserted that the rerult is m ve Dkl e T and it can hardly

) Tes ore likely thana trial in a Civil C i
parties. One party will in all probabili'y have recourse to a CivllzlI C:::tt t:u;n::‘!z ?)?\'Il;’

result of the proceedings under this Bill will be that one party may be prejudi i
G Cout ™3 vy “porily by +u8 Shcomderd pbmen St i o

[T

Reveaue Officer.
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IR [Revepue {Agriculture) Departmeant, Pebruary 1913, Nos, 1135, .-

» " The objects and teasons for ths Bill are, on their face, plausible, bwut"do aot b.ear:
looking into, - A i ' o
The Bill is; in my opinion, not only superfluous but mischievous, and- it should’

be abandoned. . R
- , ) A. H, S, REID,
¥y he 3(:!/:‘(.7:!05357' 1912, S Chisf Fudge.

I t——
"~ 1D0 not go quite to the length of my-brother Rattigan in condemning the Bill rost
and branch, In my opinion it will still serve a useful purpose if confined to non-conten-
tious matters in connection with mortgage redemptions. It may be said that where there
ip- no dispute between the parties they “can earily s-ttle the matter themselves, but it
certainly used to be, and probably still is, a common experience that this is not so. The
parties though agreed on all essential points raise difficulties about receipt and payment
of money, and even go to the absurd length of remitting money throogh the Post Office to
3 resident of the same or a neighbouring village in order to secure that there shall be
some gu:si-official record of the transaction. In the meanwhile, before matters reach that
stage, time has slipped away over futile haggling, and the complication arises that another
agricultural season or year has begun. 1 believe that in these non-coatentious cases a sum-
mary procedure such as is contemplated by the Bill would be useful both in bringiog the .
parties pfomptly to the point and in securing official record of money payments,

2. It is within my recollection that so far back as 1886 or thereabouts propasals of
this nature were made with reference to the Land Reveope Bill then dnder discussion. It
wag definitely suggested that sections should be introduced into t,he.Bill. to deal with these
non-contentious cases very much in the manner now prqpoaed.. I think it probable that the
same’ necessity still exists and that as it was f. uad impossible to provide for matters of

the s¢rt in the Land Revenue Act the opportunity may well be taken of dealing with them

by a separate Bill, e .
' 3. When, however, we turn to the cant.entious cdses contem la.te'cl by the present

BillJ am entirely at cne with my brother Rattigan and the learned Chief Judge. Thecom-
"plications in regard {o mortgages of land are many ?,nd [ cannot conceive that a decision given
summari'’y by a Revenue Officer on dis uted points would ever be acceped by. the party
aggrieved, without taking the matter further to a Civil Court  Apart from th2 objeztions

. already stated forcibly, to the proposal to give Revenue Officers summary powers (o deal
with disputes there appears to me to be a farther very rcal objection which has b-ew
altogether overlooked by the framers of the Bill. If the Revenue Officer declines to deal
with disputes nothing will have been jyained and some time and money will have been
wasted in useless application to him, If, on the other hand, he does decide a contentious
matter and thereon proceeds to hold that the mortgage has been redeemed and puts hthe
mortgager into- possession, and if, as will almost invariably haPF’e“Ir_ the {“0"3?8'33 t f“
takes the case to a Civil Court, a sure foundation is laid for fresh |tlgat.|§ln % a muhsit
harassing character. The mortgagee, if syccessful, as he-may quite passibly be, in the

i justifiably ousted from possession for a period which may w- Ii
Sivil Court will have()b:iggug{:la’lt:i:::is}i,o(l; si the Civir():ourts in his favour he will be faced

extend into years. r W will be faced
b TeE hat he has again to resume possession and to recov is mesne
pgoﬁtl:iordllﬂtﬁec?r‘\tl{rvinaing period. I'?e will probably be harassed in obtaining substantiat

justi s, «nd on the other hand he wi!l presumably not n_mdgr eiti-
Thate bis Ao e s, There will alinost certainly be [resh litigat'on to

mate his demand for mesne profits. ! .
decide 'sl_he mq:eh‘tionl of nl))esne profits and it is difficult to sce where the troubles of both

mottgagor and mortgagee will eventually end.
. " . of citting oat altogether the propt:sel power to the
Lo ex.:mfy in favour of < w?th contentious po nts, and in the interests of

‘Re Officer of dealing in any wa .
all 'i’l':'teies mcg:):erned ll tgrust th{at lhcyfutilitv of expecting Revenue Officera to be able tn
with difficult questions of the sort, to the satisfaction of the pariies, will

deal efﬁcient:{ s Bill
bs recognized to thg extent of recasting the Bill, A. KENSINGTON,
The 315¢ October 1911, Fudge.
Y P ] . .
MYV views are sute'antially the same as t'ose expressed by Me. Justice Ken-
sington. F. A. ROBERTSON,
The 315¢ October 1912, Fudge.
A .._n-n——- . .
I ALSO agree with all that has been said oy Mr. Justice Kensington.
' ' . W. CHEVIS,
Fudge,

'

The 315 October 1911,
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"Revenue (Agriculture) ‘Department, Rabryary 1913, Nos. 11:38.

: - .Endonunﬁnt‘by.ih 'P.unlnb,.Govornm'oh( Dot .
No. 28 No. 372 (Rer. & Agri. —Agrl ), dated Lahore, 13th November 1913, o
Cory of letter No, 5032 G., dated ‘15t November 1912, from the
" Registrar, Chief Court, Punjab, with
OPro. No. 26 supra. 30 spare copies, forwarded to the Secre-
tary, Legislative’ Coupncil, Punijab,
$Pro. No. 04 supra.

. contmuatlon of Pun)ab Govemmcnt
endorsement No. 266f dated 7t11 Novetnbgr igl E .

N o! 29 No. n73'(Rc"v' & Agr[—A‘g:l’)‘ _ .
' - CopY of above endorsement with 6 spare comes ‘of the paper noted:in

. the margin, forwarded to the Junior
ourt, P b)l 1 G !
by St O R S0, Secretary”to the. Financial | Comis
sioners, unjab, for the information of the
1.Pro No. 1§ supn i .

Financial Commissioner, in contingatien
"of Punjab (.;overnment cndorsement No. 267,} dated 7th Noyembér 1913, = ~

T e

y & dated
no. ‘80 , 0. |z4. &t L-hure, |9|h ].“.,”9.3

I"lom—'l'he Hou'ble Mr. S. W GMC"J C.S. Sauellry to the Legidlative Couneif Pnnilb,
To—Tke Chinf Secratary to Goummcm, Pan iub

IN continuation of this office latter No, 244 S.,§ dated 11th Oétober 'g13,

I have the honour to submit, for the
, No. 8 A, file Ng. 2p, ’
g proceedings, October 198 T 9 necessary assent, two copies of the Bill
—_ to provide a summary procedure for
geie

the redemption of certain mortgages
of land in the Punjab which was passed in Council at a mesting held on hho
14th December 1912.

2. 1 aleo send spare copies of —

2 infra, (1) Report{ of the
WPro. Nox gaand b dnfre Belect Committtee,
together with the

annexure to it 200 copies,
. No. 33 infra, (2) The Bill{ as
% Pro. No, 33 infra, passed in Council 200 "
®*Pro. No. ;{4 infra, ' (3) Extract*® from '

an abstract of the
proceedmgs of the

. Council - meeting
held on t4th. De.

cember 1913 e 715 i;.



| PUNJAB GOVERNMENT.
A LEGISLAT;VE DEPARTMENT.

S att—
-

Tre following Re})ort of the Belect Committee on the Bill to rovide

a summary - procedure for the redemption of certain morteaces of. i
Punjab was presented to the Council on the 14th Dec.ombgr_glslz-pf endin the

. Beport of the Select Committee.on the Bill to provide for a summary pro-
cedure for the redemption of certain mortgages of land in the pu;fgf.' ’

WE, the undersigned members of the Seleat Committee on the Bill to
rovide b summary procedure for the rodemption of certain martgages of land
in_thé Punjab, have considered the Bill at a meeting -held on the 19th
November, and récommend that it be passed subject to the amendments_ghown
in’italiog in the annexed draft. “With reference ta these amendments we would

explain as followst— ~ =
" Clause 1 (8).—We have exoluded from the operation of the Bill mort-
gages under seotion 6 of the Land Alienation Act for which a separate redemp-
tion procedure is provided in seotian 7 of that enactment. We¢ have provided
that “shamilat rights, which in so many mortgage deeds are included as inci-
dental interests appurtenant to mortgaged land, shall not be taken into
" account for the purpose of reckoning the limit of 30 acres prescribed by this
clause. The ascertainment arithmetically in & summary proceeding of the
aoreage corresponding to the skamilat rights appurtenant to a specific area
of proprietary land would presenf difficulties which, if not removed in the
manner now proposed, might go a long way towards defeating the object of the
Pill. The amendment will dispel all uncertainty on this gocount as ta the

Jurisdiotion of the Oollectar.

‘We have also provided an alternative peeuniary limit of jurisdiction to

meet the case of districts in the west of the Province, such as Mianwali, where
owing to the cheapness of land considerable areas are often mortgaged for

comparatively small sums,

Clauses 9, 10 and 11.—The amendments in these clauses (corresponding
to clause 9 of the Bill as introduced) are not designed to effect any change of
policy, but only to indicate with greater olearneps and precision the several
contingencies which arise in gontentious cases and the course of procedure
_epprepriate to each,

Clause 15.—We have, as in the Pre-emption Act, provided for the
exemption from attachment of sums deposited with the Oolleotor undor tho
provisions of the Bill.

The Bill was published in the Punjab Gazelte of the 4th October 1912.
As naw amended, it will be published in the Punjab Gazeste together with
this report in sccordance with rule 10 of the rules for legislation. The
Committee do not consider that the Bill has been so altered as to require
puy further republication.

D LAHORE : v'M. W, FENTON.
SR SAT } VH. P. TOLLINTON,

The 28¢h November 1912, “M. MUHAMMAD SHAFIL.

¥ sign the report subjact ,tﬂ,,lpr-_ note of dissent,
v NHADI LAL,

No.



’ ~
Nors or DissEnt.
T recRET I am unable to agres with my ocolleagues as to the principle underlying the -
Redemption of Mortgages Bill. But before stating the reasons for my view, I consider it
my duty to point out that the publio did not have sufficient time to express their opinion on
the Bill as introduced in the Council with the result that the Select Committee did not have

a single non-official opinion for consideration, The only officials-whose. opinions were receiyed
‘and Jaid _before the Select Committee were :—

~'(1) The Hon’ble Judges of the Chief Court ; ,

~(2) The Director of Land Records, who saya that the Craft Bill only reached him
on 18th October and a reply wase asked for by October 83rd, and he did not
therefore have time to consider it very thoroughly ; :

¥ (3) The Registrar of Joint Stock Companies, who stated that he had not been able
to loon‘sider the Bill in detail so as to be able to give an opinion of any
value ;

’ &(4,) Five Deputy Commissioners, one for each division, and the Commissioners
of the divisions making remarks on the opinions of the Deputy Commis-
sioners, ' :

1t is thus clear that the Bill sinoe its introduotion in the Council on the 2nd October
1012, has not baen fully considered by the officials and the non-officials, and as it is & measure
of far-reaching consequences and involves & very important principle, 1 am decidedly of
opinion that no necessity has been shown for undue heste in passicg the Bill. The fact that
more than 2 years ago, official and non-official opinions were received on a Bill dealing with
the redemption of mortgages which the Government was preparing for submission to the
Government of India for sanction to introduce it in the Council is, in my humble judgment,
not a sufficient ground for not inviting opinions on a Bill which Aas deen snfroduced in the
Council with a view to its becoming law and which, in several important matters, is different
from ite prclsldecossor;l 1 wouI% :}liereg)_ll'f ‘l"equtehsb CHis l-llonom- the Lieutenant-Governor to

ostpone the oconsideration o e Bill by the Counoil until i ini

'l;eceilved and considered by the Select _Commigtge. non-official opinions have been

2. I differ entirely with the other members of the Select Committee in accepting

the principle of the Bill which aims at transferring to a Revenue Officer the legitimate
functions of a Civil Court In 1910, His Honour the Lieutenant-Governor appointed a
“committee of officials end non-officials to consider a Draft Bill which was prepared for
submission to the Government of India and I was a member of that committee. That Bill
embraced within its scope all immoveable property without any restriction as to area. I was'
not then impressed with the necessity for a legislation of this kind and did not like the olicy
of investing the Revenue Officers with summary juriediction to decide disputes as to T emp-
tion of mortgages which in other Frovmces aro decided by Civil Courts and was of opinion
that we should follow the practice of other provinces and extend to this Province sections 83
and 84 of the Trunsfer of Property Act whioh dealt with the redemption of mortgages.

My opinion was not accopted and the Draft Bill after important changes as to details was

gent to the Government of India for sanction. I am glad to find that they bave ordered

that the Bill should not deal with urban a.nd' village immoveable roperties and be confined

o mortgages of agricultaral land not exceeding 30 acres in area. - The majority of the Select;
Committee have now gone beyond this limit of ares by adding & P_l:avisioﬁl{l‘clnuse 1 that

the Bill applies to all mortgages in which, whatever the “area, the principal ‘money secured

under the mort?:ﬁ: doca not exceed Re. 1,000. This is an indireot method of extending

“Ihe operation o Bill and I am opposed to the proposed oxtension.

8. Though the Bill is restricted in its scope, yet the prinej .

In all civilised co%mtries and in all other provinces P:f {his ooull::lr;clﬂ;tt‘;l:m:?ai e s:meé
mortgages are decided by the presiding officers of Civil Courts. Tn ' this Pr°Vin:eg,- e°u t:d
efforts have been made to confer upon Revenue Officers juriediction to desl with d i};oz ed
rolating to land. I have not yet been sble to understand the rationdle of these sp cial
legislations. I have heard a remark repeated very often that the Revenue Offcers ar, Pien a8
better position to deal with disputes concerning agricultural land than the Civil Court ] o g
‘must confess I bave not seen the force of that remark. In other provinces of thig ’g ‘-.lt.

there ss agricultural land and zAere the Civil Courts are fully competent to decide all dqun Zy,
with respect to land. Either there is something peculiar in the character of the land .‘GP‘;hﬁs
province or the Civil Courts of the Punjab are incompetent to discharge the dutie: assig}:ed tlg
;;olh :3:;?3:‘1' other provineces. If the lahtex. i6 the oase, it is time that we should take steps to

4. 1 am wholly opposed to this Bill and muat protest gtron

. k ) 1 : . .
directs that the laws oI this Province should be different from tho gly against the policy which

se obtaining in ofher proe



8 .

vinces. Saotions 83 and 84 of tho Transfer of Proporty Act which provide simple p-ocedure

. for relemption of martgages in other provinces should be extended to this Province. I do

’

not see why_the Uolleotor should be brought in in redemption of mortgages, more especially
when there is & dispute as to the right of redemption or the amount dus on the footing of the

.mortgage.  Complicated questions of law and facts then arise and can not be properly

disposed of by a Revenue Officer. The Bill not only confers upon - him the power
to decide contentions cases but authorizes him to dispossess the m r'gages and put
the mortgagor into possession of the mortgagad property. This will, in the majority
of cases, be a sourco of long and useless litigation, The dispossession of the mortga-
gee by the Revonue Officer will, almost “invariably, be followed by a suit by the
mortgages to recover possession and then to quote .the words of the Hon’ble Mr.
Justice Kensington, “a sure foundation is laid for fresh litigation of & most harassing
oharacter. The mortgages, if successful, as he may quite possibly be, in the Civil Court
will have been unjustly ousted from possession for ‘a period which may well extend into
years. On the final decision of the Civil Courts in his favour he will be faced by the
difficulty that he has again to resume possession and to recover his mesne profita for the
intervening period. He will probably bs harassod in obtainiag substantial justice on both
these matters, and on thq other hand he will presumably not under-estimate his demand for
mesne profits. There will almost cortainly be fresh litigation to decide the question of mesne

> profits and it is difficult to seo where the troubles of both mortgmgor and mortgagee will

eventually end,

5. T have read very carefully the few opinions on the Bill which have been received so
far and find that the weight of sufhority is distinctly against the Bill. The learned Judges
of the Chigf Court gre unanimously against the proposed power to Revenue Officer of dealing
with contentious matters. The Hon’ble Mr. Justice Rattigan says “ the whole principle of
the Bill'is, in my humble opinion, 80 unsound that I do not consider it necessary to take
exception to details, ’ The learnod Chief Judge is of opinion that “ the Bill is not only
superfluous but mischievous and it should . be abandoned. ** The opinions of the Press (vide
snter alia, the Pioneer of 31st Qetobar 1912, the Civel and Military Gazette of 17th November
and the Panjabee of 23rd November) are against the proposed legislation, and I haye not
‘come across & single newspaper which has written in favour of the Bill. The onus ison the
Pronoters of the Bill to make out o strong case for introducing in this Province a law which
18 difforont from that obtuining in other provinces, and in my humble opinion no such _cn8o
has been made out. The onus becomes heavier when it is to be remembfsred ellaj; the Bxll_ is
drafted solely in the interests of the mortgagor and will, as Mr. Justice Rattigan_forcibly
ints out, “ add “very seriously to the difficylties, already sufficiently numerous, of the money-
F:nding olass —a class whose usefulness to the Punjab agriculturist is perbaps somewhat
overlooked now-a-days, *’ As_pointed out in the Ciwvil and Milstary Gazetie of the
17th November 1812, it is & class legislation and ¢ yo legislation which hits at a class
is legitimate unless it is absolutely necessary, not so much in the interests of the class itself
ﬁ'ihgfhﬁg_of the State. >’ 1 fail to sec any neccssity of tl.us'kmd. No cogent argument hag
been advanced to eonfer om the Revenue Officers jurisdiction to decide disputes whioh ars
properly within the cognizange of Civil Courts. I am of opinion that the Bill does noth servz
any useful purpose, has got sll the dieadvantages of a class legislation, is an Bnﬁ‘oa{: tmi:
upon the juriediction of the Civil Courts, and adds to the burden of sttnc}f ,aglbs ? 8
who are, to quote the words of Sir Arthur Reid, “ 8o hard worked that they bave no dnlme
for the moderate amount of criminal work which this Court (s.e., Chisf Cqu{'_t) demands of
them, **
The 5tk December 1912, v SHADI LAL.
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Annerxure to the Beport of the Select
| Committee.

No. 32

-
—

B No. 4 or 1912,

4 Bill to provide a summary procedure for
the redemption of certain morigages
of land sn the Punjul,

‘WeERRAs it is expedient to provide &
Preamble. summary procedure for the|
redemption of certain mort-
gages of land in the Punjsb;

1t is hereby enacled as follows : —
1. (I} This Act may be called The Re-

_demption of Mortzages
Tide. (Punjab) Act, 1011,
(2) It extends to the
Extent. Punjab.
(3) It shald apply anly ta martgages of
Limitation  of 1949

#c0pe of Aot $o cer-
tain marigages,

(a) in whiok, whatever the mortgage maney,
-the land mqrigaged, alter excluding
the area of any sharesn the comman
land of the village or of a sub-dsvi-
sion of the village appertaining theres
to and mortgaged therewith, does nat
exoced tn area 80 acresr ; of
" (B) in which, whatever the area, the prin-
cipal money secured wuder the morts
gage does not exceed 1,000 rupecs ;

Provided that ¢ shall not apply to any
Indla Acd mortgage madawnder seotion6 of the Punjab
XIILof1000. gisenatiom of Land Act, 1900.

9. In this Act, unless there is something
Definitions. repugnant in the subject or
oontext,—

(' the expression “land’’ means land

Cf. section § Which is not ocoupied as the site of any build-
(®), Indis " ing in & town or-village and is opcupied or let
?os(tnl.(lu °¢ for agricultural purposes or purposes sub-

servient ta agriculture or for pasture, and in-,

(a) the sites of buildings and other!
structures on suoh land ;

(%) o ehare in the prafits of an estate or
bolding ;

(¢) any dugs or any fixed perpentage
of the land revenue payable by

an inferior landowney to a
superior landowner ;

(d) a right to regeive rant ;

{#) anpy right ta water enjoyed by tha
owner or the occupier of Jand eg
such ; und

(5 pny right of ogcupaney :

- (@) the expression ¥ Collactor »’ shall mean
the Collector of the distriot in which the mort-
gaged property or any part thereof is situated,

and shall iuclude an Assistant Collector of the
1st grade :

(3) *“prescribed >’ shall mean prescribed by
rules made under this Aot.

8. Bubject to the provisions of this Ao

Application of cer- 80d -the rules thereunder,
tain sactionsof Punj: the provisions of sec-.
sb Tenaucy Act. . {iong 79, &5, 86, 87, 89,
90, 81, 82 and 101 of the Punjab Tepancy
Act, 1887, shall, co far s may. be, apply to
sll proceedings of a Collector under  this

Act,

4. The mortgagor or other person en-
titled to institute & suit
for redemption may, at any
time after the principal
money becomes payable and before a suit for
redemption is barred, present & petition to
the Colleo.t,or applying for an order direot-
ing that his mortgage be redeemed and where
the mortgage is with possession that he be
put in possession of the mortgaged propert{.

Y

Petition for re.
demption.

Verification, The petition shall be du
. verified in the manner pre-
soribed by law for the verification of plaints,
ond shall state the sum which the petitioner
Devoult deolares to the best of his
posit. belief to be due under the
mortgage. The petitioner shall at the same
time depoeit suoh sum with the Colleotor,

The retitioner shall state in his petition

Particulare to be 6uch partioulars and file
contained ln peti- herowith such documents
tion. as may be presoribed.

5. When the petition has been duly pre-

sented and the deposit has

m::;'m” 0 % hean made, the Collector

) shall ineue to the mortgngee

a summons o appear on & date %0 be therein

specified. Every summons shall be gecom-

panied by a copy of the petition, with the date
of deposit endorged thereon.

8. Where the mortgagee appears and tho

Procedure when Petitioner doe.s.not appear
petitioner is ebsent wlen thﬁ petltlon is ca“ed
and mortgagee pre- on for hearing, the Collector
sons, gball, unless be adjourns the
proceedings, make an order that the petition
be dismissed, unless the mortgagee admits the
olaim, in which case the Collector shal]l make
an arder— -

(¢) that the mortgage be redeamed ;

(%) that where the mortgage ig with
osseusion the mortgagor be put
in possession of the mortgaged
property 88 sgainet the morta
gogee; '

i

t Indla Act
7 XV1 ot 1887,

0f.section 83
Todls Act IV

of 1882,

"



REVENUE AND AGRICULTURAL DEPARTMENT.
AGRICULTURE. )
_ FEBRUARY 1913, NOS. 11:33. -

BILL TOEROV[DBA SUMMARY PROZEDURE FOR THR REDEMPTION
OF CERTAIN MORTGAGSS Of LAND IN THR PUNJAB. '
!/ : ——
File No. 8. .
: : No. 731, dated Lahore, g1st Ooctober 1913,

No. 11

From—H. A. SuiTh, Esquire, 1.C.S,, Janlor Secretary to the Financlal Comm’ssioners, Punjab,
To—The Ravenne Secretary to Gavernment, Puajab. '

IN reply to Punjab Government letter No. 3091 S.,* dated 7th October

1912, regarding the Bill to provide a

®Procaedings, October 1917, No- 5 A, file No.23, summary procedure for the redemption
R. & A. of mortgages in the Punjab, I am direct-
Agri. - ed to forward, in ariginal, the corres-
The Hou'ble M. M. W. Fanrom, C.S.1. pondence noted in the margin, and to say
that as the Financial Commissioner is a

g;'l';";;;_"l‘;‘ﬁf' Member of the Select Committee, he
—_— would prefer to reserve his own opinion

1. Commissioner Jullundur's No. 5447, dated 18th H
October 1913, and e llo,m__l,m_ N Cimfra. for the present and also his comments on
2. Commissloner Rawalplndi's No. 5228 dated those submitted.
gist October 1912, and enclosure.—Pro. No. 14 infra.
3. Director of Land Recorde® No. 45 C., dated
a220d October 1912.—FPro. No. 16 infra.
. Commissioner Lahore’'s No 799, dated o3rd -
©ctober 1913, and anclosure.—Pro, No. 17 infra.
s, NReglsirar Co-operative Soclet es’ No. 684’
dated 29th October 1912, —Pro. No. 19.infra.
6. Commlssiorer Multen's No- 4710, dated 28th
October 1912, and enclogore.—Pro. No. 20 infra.
Commiaesioner Ambal.'s No. 705, dated aBth
Qctober 1913, and ecclosure.—Pro. No. 22 infra.

2. | am to say that it will be convenient if the opinions are printed by
a very early da‘e and copies supplied to each Member of the Select . Committee.
When these and all other opinions received from other sources have been so
supplied, Mr. Fenton will summon a meeting of the Select Committee.

H. A. SMITH,

Sunsor Secretary to the Financial Commissioners, Punjab ..

(™)

No. 5447, dated Jullundur, 18th October 1912, }:'0 1

From—P, ]. FaaN, Esquire, 1.C.S,, Commissioner, Jullundur division, -
To - The Junior Secrctary to the Financial Commissloners, Punjab.

IN reply to your No. 547 S., dated the toth of October 1913, I have the honour to

mit herewith a copy of letter No. 334, dated the 15th of October 1912, from the Deputy
he Redemption of Mortgages

ed on more than one occae
r. Millar in thinkiog that it
Bill and the provisions em-
itself a most

sub ; ) - )
Commissioner of Ludhiana, in which he gives his opinion on t

Bill. The propcs-d measure has been already so fully discuss
gion that it seems needless to say much now. 1 agree with M

romises to be a useful one. The machinery provided by the
podied in it are, 1 thiak, well adapted to secuce the end in view’ which is in

desirable one,
e P. . FAGAN,

Commissioner, Fullunduy diviston.

No..354, dated Ludhiana, 15th October 1912, No‘ 13’
From—T. MiLLAR, Esquire, 1.C S., Deputy Commisstoner, Ludhiana,
To—Thes Commissioner, Jullundur division.

W11H reference to your endorsemént No. §347, dated the r4th instant, 1 have the
honour to §ay that | eotirely approve of this short and simple Bill for facilitating the re-
demption of small mortgages. All the points which occurred ta me while reading the
P'°"“°“° correspondence have becen dealt with in the Bill, | consider it a boon to the



No. 14

Fo. 16

Revenue (Agriculture) Department, February 1913, Nos, 11-35.

mortgagor who will thus in many cases avoid expensive litigation and also consider that
there is nothing in the Bill to which any straightforward straight dealing mortgagee can
possibly take exception. The rights of both parties are amply safeguarded, and if there is
any objection to the Collector's decision, the parties are no worse off than they would
have been before the passing of the Bill; they can have recourse to litigation.

) T. MILLAR,
Deputy Commissioner, Ludhiana,
A ——
No. 5215, dated Rawalpiadi, a1at October 1913,
From=H. }- Mavniap, Esquire, 1.C.8., Commlssioner, Rawalplodi division,
To—The Junior Secretary to the Financlal Commlnloneu, Punjab,_

WITH reference to your endorsement No. §47 S, dated 1oth October 1912, | have
the honour to forward a copy of a letter No. 470, dated 16th instant, from the Deputy
Commissioner of Mianwali, containing Mr. Kettleyve\l's opinion on the draft Bill providing
a summary procedure for the redemption of certain mortgages in the Punijab.

2. I concur in the opinion that the value of the mortgage is a better criterion than
the area of the land.

H. ]J. MAYNARD,
Commissioner, Rawalpindi division.

No. 470, dsted Minnwall, 16th October 1912,

* From=—A. B, Kermiawstt, Esquire, 1.C.S,, Deputy Commissioner, Nianwall,
To—The Commissioner, Rawalplndi division.

1 HAVE the honour to acknowledge the receir
14th October 1913, asking for my opinion on a dra
for the redemption of mortgages in the Punjab,

tcf your en'dorsement No. 5157 of
t Bill providirg a summary procedure

2. In reply, | have only a few remarks to make. In the first place, the scope fth
Bill might, 1 think.'suitably be enlarged to at least fifty instead otpthiri P Morte”

g | ) y acres, Mort-
_gages are generally made in this part of the world with kanals as the unit of measure-

meat, and in a district like this, where holdings, though intrinsically of small value, often
run into large areas with scattered patches cf cultivation, mortgages even by comparatively
small proprietors often run on paper into large figures, although the actual area of cultiva.
tion and value are quite small. Instead of 30 acres, which represents 240 kanals, I would
make the Bill cover at least 50 acres or 400 kanals, a round number. It is also a questioﬁ
for consideration whether a money limit based on the mortgage money would not be more
-uital;le than a limit oft area. 'll‘hirtyhncrea of land close to a large town might be wortha
very large sum in mortgage value, whereas 400 or ¢co acrcs i .

dis!ytict Ere worth very%ittle. 4 3 o say the Thal tract of this

There is nothing in the Bill to show whether any evidential value will attach to
the Collector’s enquiry and decision, if a suit is subsequently filed in court. The Collec-
tor’s enquiry is of course of a summary nature, but his decisicn might reasonably be
given the same presumptive value in cases under say section g of the Bil] as attaches tn an
entry in the revenue records. This will assist the “¢civil court in adjusting the burden of
proof as between the partics nhen issues are framed.

4. 1 should be irclined to exclude legal practitioners frcm a
ings under the Bill. It is true that they are allowed to a
in caees of rede mpt{ion the ?-nain chance of eflecting a se
and the mortgagee face to face with as little intervention by third parties as pogs; d
I doubt whether the appearance of legal practitioners will fend to 5 settlemegt ?:,‘btlﬁé baunlk

of cages. Under the Bill as it atands section 86 ¢f the Tenaney Act applies, and conee-
quently appearance by a legal' practitioner is permissible. As the parties ha.ve,full power to
vesort to the regular courts, it dissatisfied with the Collectors order, Lhe necegsity for
countel in proceedings under the Bill ia rot apparent, ' y

LM appearance in proceed-
ppesr in revenue proceedings, but
tilement is to bring the mortgagor

A. B. KETTLEWELL,
Deputy Commissioner, Mianwali.



Revenue (Agriculture) Department, February 1913, Nos, II-35.

. - - No. 45 C,, dated 2and Octaber 1912,
‘Fiom—B, T. Ginson, Egquire, I.C.S., Director of Land Reoords and lnlpector-GenerAl of Registration Pupjb
. To—Tha Junlor Secretary to the Finanelal Commissloners, Punjab. ' '

© " WITH reference to your endorsement No. 549 S., dated the 1oth instant, I haye
the honour to forward the following opinion after consulting my Personal Assistant,

... 3 The Bill in the proviso to section 6 makes provision for mortgages of which the
" deeds contain a clause specifying the season or p:riodpof the year when redemption will
" take place,- Provision might also be made for land mortgage under no - such condition
but which at the time of the presentation of the pstition for redemption has been sown m:
prepared for sowing by ths mortgagee, or in respect of the cultivation of which he bas
entered into a contract with any tenant, -

3. Sectfon 10—A period n.ight be Frescribed within which applicetion under this
section must be prepared.

4. As the craft Bill only reached me in October 18th ard a reply is asked for by
October 23rd, | have not had time to consider it very thoroughly.

B. T. GIBSON,

- Director of Land Records and Inspecior-General
of Registration, Punjas..

No 7¢9, dated Lahore, 23rd October 191a. No. 17

Fram —H. A. Cassov, Bsquirs, C.S.L., [.C.5. off;. Cammigsioner, Lahare division,
To —The Junior Secretary (o the Financlal Commissioners, Punjab,

T HAVE the honour, in febly {o your No. 547 S,, dated the Icth instant, to forward
an opinion by Diwan Tek Chand on the Bili for summary redemnt.:on} of mortzages, and
to submit the following remacks upon this opinion and upon the Bill in general.

2. Diwan Tek Chand's opinion is not very ‘hel.pfu‘. His proposal to hand ovar
the summary powers conferred by the Bill to the District Judge can be nothing new. The
expedience or otherwise of this course must have bzen fully considered already. From
the print of view of the convenience of ths administration [ agree with him, but | have
no doubt that mortgagors anxious to redeem ' land ” would prefer the court of the Collector
or Assis'ant Ccllector to that cf the District Judg?. * I do not agree with the propssal to
make the order of the Collector appealable ta the Commissioncr,

. hat the present Bill makes no provision for the summa-y rede mption
of morléagtlssogtsl:::il:a: thoseprelating to “land.” I think that this is rather a pity anld
may give rise to allegations of class legislation, Occasional .over-p.aymclafntsh matyh result
from the fact that no provision is made for the Cellector satizfying hlmst'a that : e sum
deposited by the mortgagor is not in excess of that rightly due; appirent’y even dl '?s stuhr:
Pﬂﬁ)ably in excess is deposited, the Callector has no option. If the morlga.gez admi  the
claim to redemption, the Collector must hand over the full amount deposnt; » evgn
knows it to be excessive. This seems a little one :.-uded. However, cages o sug ; excdess
deposits will be rare and need not perhaps be legislated for. 1also observe that under

i laid down in section 6, if the mort-
section g the Collector has no power to make orders as lai Ly section dlue. e mort-

i ich the (Collector cons
o claima 2 sum larger than that whic rnoe doubt celses from the date when the

Soctlon 13. full sum found Il‘)y the Collectc:r to bet (z:e
ie deposited, and in most cases this should suffice to force the mortgigee to accep N
sum aprdl:o acqnu?elsn:e intthe cons=quent redemption. He would still lrec;atm h:Ss right rtr)
sue under section 10 for any balance which he considered h:'"ls‘f!flen(;li.clh o he ucpapnosvl::é
. however, a mortgagee is making more from the usufruct °¢fl tl?c tan ilful’ a‘lr'llame a sum in
by foregoing interest subsequent to the date of degoslt, will ne "of wl: ulaynd The whole
‘excess of what he knows to be due in order to retain posgession o the I v;ould rovide
object of the Bill is to-defeat euch tactics and to provide for sach hclase:is.e and thatpeven if
- that the Collector may determine the sum which appears to be rightly due, and that even |
this is less than the sum claimed by the mortgagee, he may still on ha it the ugm cplaimml'
make the orders laid down in section 6 : such ordera in cases w er.f th es iration -nf
exceeds that found. by the Collector to be due, not to take effect unti th elh:Pmort a6
three mon ths from the date of the orders. R W'llhlll these th;'ee mon ZI e ﬁxegd E'b-y'
" brings a suit under section 10 to establish hu.rlg_ht toa sum In excess
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Révenue(hgxi-culture) Department, February 1913, Nog. 1§-35.

b Collector,.the effect of the orders to be further post;_:o_necll] urzzhl":ctg:c::o:o ht:lllse .bde:t:
obtejned on such auit. There is nothing ia the Act to guide the ?be adviaable to iaclude
Between which redemption orders may be °‘e‘§“t°d' Would it D:!on 3 of the.Bill?

‘gection 47 of the Tenancy Act among the sections mamed in secti

. 1 R
No provision has heen made in the Bill sgairst attachment of sums placed in
ceposit. Thia is animpottant matter ; and unless it is held t “to forestall the danger that
prevented-otherwise than under the Bill, steps should be taken“ sive applications Stac the
the object of the Bill may be defeated bg-ﬁpnd fide or co L:-emarks I approve of the”
attachment of syms so placed in deposit. - Subject to the above o :

Bill,

H. A. CASSON,

Oft' Commsssioner, Lahore division,
s e ' ‘

No. 413, dated anst October 1912,

“.From'—Div.n Tex Cuano, B. A, I C.S., Deputy Commissloner, Gujeanwals,
To—=The Commlssioper, Lahore divlslon, ’

Co
' h instant, calling for my ecpinion
t No. 563, dated 18tl ) )
on-the, ':"a?:'g{l;.o pm::fn ?;:s:ge;rovide a summary procedure for -the redemption of
VR bl A L RE Al

. Oectalamarigagesiaf Inad imabe Bucnah, Lbp¥eshha PPBRYS #. 0B erYE. 28 IO e tiiat

{a) antagonism betw

i j ini i hich™ strike

' ing features of the Punjab Administration w
every l{;ve'::l:raai?é:wo_[?:elsé:::ll?sg tehat Deputy' 99mmissnoners are overworked, and
the second that the Punjabi agriculturist is a very litigious person.

. . Commissioner
3. The Bill under ‘consideration throws more work on the Dtep;iubtzﬂy to institute
and the provision of section 10 by which all agzrieved parties are ah long run tend to
civil ruits, in spite of the summary orders of the Collector, \YI“ in t :lto in paragraph 2.
foster litigation. Both these results will aggravate the evils refer‘:c in other provinces,
everue courts in the Punjab already exercise far preater powers t anchments ghould be
and it is a serious question for consideration . whether further encroa its
allowed on the jurisdict.on of the civil courts. . Beneficial to
4. At the same time the provision of a summary remedy twll b;i;lerze saved. Te
Pelty mortgagors, and the enormous trouble of exccution p_roceedmg: b3, 1 would propose
Stcure this end, and to remove the objections enumerated in parage l';e ::onferl'cd on the
Thatthe powers of summary d'spcsals emb-<died in the Bill néa);lect";' and the Assistant
District Judge ard Subordinate Judge, 13t grade, instead of the : summary orders of the
ollector, rst grade, If this is not considered acceptable, then_t.‘e arts debarred from
“Collector should be made appealable” to Commissioner, and civi 1120 m anxious to avoid
adjudication on points disposed of by Collector and Commissioner. I

he aggrieved
8en revenue and civil courts, and (4) eagerness e e
- Party to rush to cjvjl

Mo. 19

ecision against
Il courts after the Collector has passed an adverse dee! ¢
im,

5. As the
at first inclined to

the cdlony_"squar
stand,

. . ly, 1 was
Bill is intended to provide a summary remedy in De:[yg::tsi?noln. Y But as
Suggesta smaller limit than 30 acres in clause (3) ay be allowed to
e’ imeasures about 28 acres, the proposed maximum Irnnfls the area of
In the province. cxelpding village common and Government lands,
average holding is less than |

13 acres. TEK CHAND,

"Defuty Commissioner, Gujranwaja.

No. 684, dated Lahore, 28th October 1§12,
From—A. LaxoLay,

Boquire, 1Cs,, Reg'lstmr, Co-operalive Societies, Punlab,
To=The Jusior Seoretary to tha Financi.| Commissioners, Punjab.
WITH reference 1o

your No. 548 S, dated 1oth ingtant, forwarding for opinion a
. copy of Bill No. 4 of 1g12, [ h

ave the honour to say that | very much regret that, having
been travelling about in connection with the two

Conferences in which 1 am engaged, [
have not been able to consider the Bill in detail 80 as to be able to give an opinion ef any
oYalue. 1 very much regret this,

as the measure ig one in which | have lang been interested
.. and which I consider te be very

Receasary for the agricultural classes.

A. LANGLEY,

\ Registrar, Co-operative Societies, Punsab.



(c) that the mortgngeo deposit with the
Collector the mortgage-deed, if
any, if then in his possession or

- power, and that it be delivered
to the petitioner ;

"(d) that eubject to the mortgage-deed,
if any, being so deposited by the
mortgagee the sum in deposit be
paid to him; -

Provided that no such order shall be made
inconsistent with any condition of the mort-
gage whereby a season or period Jf the year
ig fixed for redemption or for surrendering
_possession. -

7. When the

Procedure
] etitioner is present

petitioner appears, but the
mortgagee does not appear,
when the petition is called
and mortgagee sb- on for hearing, the Collec-
sznt, C tor shall, unless he adjourns
the proceedings, enquire in a summary manner
{a) whether the petitioner is entitled to redeem
the mortgaged property, and (&) whether the
sum deposited by the petitioner is the sum
rightly doe under the mortgage, C

when

. If the Collector is not satisfied that the
petitioner is entitled to redeem, he ghall die-
miss the petition.

1f the Collector is satisfied that the peti-
tioner is entitled to redeem, and that the sum
deposiled is the sum - rightly due wunder
the mortgage, he shall make an order as
laid down in section 8 (a), (4), (¢) and (d) of
this Act. -

1f the Collector is satisfied that the peti-
tioner is entitled to redeem, but is of opinion
tbat & sum larger than that in deposit
is due under the mortgage, he shall fix a
period not exceeding 30 days within which
the petitiouer shall deposit the difference,
together with any further surm which may be
due on account of interest up to the date of
deposit. If the petitioner makes such deposit
within Buch period. or such further period
not exceeding 30 days as the Collector may
fix, the Collector shall msake an order in
manner aforesaid.

If the Eetitioner fails to make such deposit
within the period fixed, the Collector shall
diemiss the petition.

8. Where both parties appear when the

Procedure  when PEtit.ion is called on for
both dll)‘nrtieo are din hearing, the Collctor shall
ttondance order : -
;or rede:np':ion. enquire from the mort-

gagee whether he admits
that the petitioner is entitled to redeem,
whether he is willing to accept the sum
in ‘deposit in full discharge of the mort-
gage debt, and where the mortgage is with
possession whether he is willing to surrender
possession of the mortgaged property.

If the mortgagee replies in the aff i
the Collector shall make an order :u aln.il:im?i‘::;l
1n section 6, (a), (4), (¢) and (@) of this Act,

_If the mortgagea admits iti
title to redeem, but demands pay?::nfe :}r_txoner’.
larger than that in deposit, the Collectos. :ﬂnﬁ
enquire from the petitioner whether he %
willing to pay euch larger sum, ang if I:S
replies in the affirmative, the Col]ec’bor shall ﬁ;
:.hpenod. not exceeding 80 days within whj
e petitioner shall deposit tch

. the di
ether with any farther sum ﬁwgl{cﬁfre:;ge, to-

ue on aocount of interest y be
deposit. 'If the petitioner l::zkeio s'ﬂ::% ‘313&_, of
thhm. such period or such’ further perio ;POSxt
exceeding 30 days as the Collector mg E;t
the Colleotor shall make an order ag laid ﬁowﬁ

in section 6 (a), (3), (c) and (&) above,

If the petitioner fails to make such deposit

within the period fixed, the Coll
dismiss the petition, ’ ollestor  sball

9. If the morlgagee raises objeciion on
any ground otker than the
amount of the deposit, or
. £f the pelstioner 53 not will-
sng to pay the sum demanded by the morigagee
the Collector may either (a) for reasons to s re.
corded dismiss the petition, or (6) make a
summary enquiry regarding the objection raised
by the mortgagee or 1egarding the sum due.

Procedure sn.con-
tentious cases.

10. If on enquiry regarding amy objection
Engquiry into od- 30 Ta1sed by the morlgagee
joction raized by the Collector €3 of opinson
mortgagee. that it Bdars redemption or
18 a sufficient cause for not proceedsng further
with the pelition, he shall dismiss the pets-
tion ; but of he 43 not of that opinion, ke shall,
unless Re dssmisses the pelsison wnder section 11,
make an order an lafd down sa section 8 a;, (0),
(0) and (@) of thrs Act.
P
11. If on enquiry regarding the sum due
. tha Collector 33 of opinson
“'z"g::" regarding 2.t the sum depossted is the
) sum rightly due wauder ihe
mortgage, ke skall, unless ke dssmssses the petls-
tion under seetson 10, make an order as lasd down
sn section 6 (a), (b), (c), and (3) of tAss Adct, but
sf Ao 93 of opsnvon that a sum larger than the sum
deposited -should be depossied by the petstsoner,
ke shall, unless ho dismisses the petition wunder
seetion 10, fiz a period not exceeding 30 days
within which the petitioner shall deposit the
difference, together with any farther sum which
may he due on account of interest up to the
date of the deposit. If the petitioner malkes
such deposit within such period or such
further period not exceeding 30 duye as the
Collector may fix, the Collector shall make an
order as laid down in eection 8 (a), (4), (¢) and
(@) of this Aot,

- If the petitioner fails to make such deposit
within the period fixed, the Collector shall
dismiss the petition.



C7. sectlon B,

12. Any party aggrieved by an order made
Baving of sults to  2RJEF section @, 7, 8, 9, 10
uhblilh‘ﬂsh“- or 11 of this Act ma insti-
tute n suit to estabhish his

rights in respect of the mortgage, but, subject
to the result of such suit, if any, the order

shall be conolusive. \

Notwithstanding anything in this section a
mortgagee against whom an
ez-parte order under section 7
has been made or a peti:
tioner whose petition has
been dismissed in defuult under section 6 may
apply to the Collector to have such order
or dismiseal set aside and the Collector mniasy
in his discretion set aside, such order or
dismissal on such terms as to coste or other-
wige ns le may deem fit; provided that
the order or dismissal shall not be set aside
anless notice of the application has been served
on the opposite party.

13. The dismissal of a petition under this

. Act shall bar any further

Nosecond pelitlon.  po¢itinn _under this Act by
the same petitioner or his representative in
respect of the same mortgage,

14. If the Collector dismisses a petition
. . under this Act, he ehall

Retorn of deposit-  order that the sum deposited
by the petitioner be returned to him,

16. No sum gdeposited with the Colleotor

Deposit Bot  be by a petitioner under the
attached. provisionsof this Act shall dg
oitashed by any Cowrt or Revenue Officer.

Bettiog aside e2-
parte orders or ordors
of dismissal.

16. When the titioner has deposited
: with the Collector the sum
tomcpmation of 43 geclared by him to be due
' on the mortgage, and such®
sum is accepted by the mortgagee, or is found
by the Collector to be the sum actually due,
interest on the mortgage shall cease from the
date of the deposit.

. Where the Collector finds that & further
sum is due and the petitioner deposits such
further sum, interest shall cease from the date
of such further deposit : ,

Provided that nothing in this seotion shall
be deemed to deprive the mortgagee of his
right to interest when there existse a contraot
that he shall be entitled to rensonable notice
before payment or tender .of the mortgage
money :

Provided also that wheré a suit is instituted
under section 12, the court may pass such
order as to interest as it deems-fit.

17. The

Power to
ruloa,

Local Government shall have
power to make rules, con-
sistent with this Act, for
carrying out the purposes of
this Act.

moke

'S. W. GRACEY,
Seey., Legislative Councsl.

~

P -
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" PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.
(BILL 48 PASSED 1N COUNOIL.)

Buir No. 4 or 1018,

4 DIl to provide a summary procedurs for
the redemption of certain mortgages -
of land ¢n ‘t/ta Punysad.

‘WHEBEAS it is expedient to provide’ a
summary procedure for the
redemption of certain mort~

gagos of land in the Panjab;
" It is hereby enacted as follows :—
1. (1) This Act may be oalled The Ite-
Title, - demption of Mortgages:
(Punjab) Aot, 1011,

Preamble,

: (8) It extends tor the
Exteat, Punjob.
(3) It shall apply only to mortgages of
Limitation of’ —

scope of Act to'eers

tain morigages.

(@) in which, whatever the mortgage
money, the Iand mortgaged, after ex-
cluding the area of any share in the
common land of the villago or of a
sub-division: of the village appertain-
ing thereto and mortgaged therewith,.
does not exceed in area 30 acres ; or
(¥ in which, whatever the ares, the prin-
oipal money ssoured under the mort-
gago does not exceed- 1,000 rupees ;

; Provided that it ehall not apply to any

'.'.l'.‘.

lod ot * mort ade i jab-
gage made under sectiort 8 of the: Punja

"lu of 1000: Alienation of Land Act, 1900..
, 2. In this Aut, unless there is something
" Definitions: repugnant in:the subject or

context,—
(1) the expression *land* means: land
:—"f. seetion' g Which.is not ocoupied ae the site of any bufld-
&h)t' Ixndl- ing in & town or village and is ccoupied or let
;,00.111 °f for agrioultural purposes or purposes sub-
E servient to sgrioulture or for pasture, and in-

oludes—

(o) the sites of huildings and other
etructures on such land ;

/

\ (3) a share in the profits-of an estate or
bolding ;
? ‘(o) any dues or any fixed' percentsge

of the land revenue payable by
an inferior landowner to a
superior landowner ;

(d) a right to receive reut ;
(¢) sny right to water enjoyed hy the:

owner or the ocoupier of land as|

such ; and
(7) sny right of ocoupanoy ;.

(2}‘ the expression “ Colleotot *’ ghall me
the Collector of the distriot in which the mo:t!: N
gaged property or any part thereof js situated)
dnd shall include an Assistant Collector of the

u. 33

"11st grade :

(8) *presoribed *” shall mean presoribed by.

rules made under this Aot,

3. Subject to the provisions- of this Act India Act’
Application of cer- 8nd the rules thereunder XVI of 108%
tain sections of Punj- the prowvisions of” seo:
ab Tenanoy Act. tione 79, 85, 86, 87 . 89
90, 91, 92 and 101 of the Pimjab"- Tenancy
Aot, 1887, ehall, e0 far ae: may be, apply tz'
illt._proceedings of a Colleotor under ~thig-
of,

4. The mort'gagor" or’ Ot'b-el‘. person" en- Of.scotion 83,'.
Petition. for” ox titled' to  institute a syt g;‘dl’;ea"c‘“"

for redemption may, at any
time _after the principal
money becomes payable: and before a' suit for
redernption is barred, present a’ petition to
the Collector applying for an order: direct-
ing that bis mortgage be redeemed and where
the mortgnge' is with possession that he be
put: in possession of the mortgaged property.,
Yorlfcation: The petition’ shall be duly-
' verified'in the manner pre-
geribed by law for the ‘verification of plaints,
and shall statethe sum which the petitioner-
L deolareg'to- the best of his
Dopostt.. belief to be due under the-
mortgage. The petitioner shall at the same-
time deposit such sum- with:the'Colleotor.

demption,

The petitioner shall state in his petition:
Particalars to be such particulars and file:

b|contalned in: peti- herewith such documents

o, gs may be presoribed:.
5. Whon the petition has been' duly" pre-
gented and” the deposit has
Mortgegee to be Loy mads, the Collector
sommoned, ghalt issue to the: mortgagee-
a snmmons to appesr on & date to be therein
specified. Every summons shall be accom--
panied by a copy of the petition; with the date
, of deposit endorsed thereon.
i

6. Where the mortgagee sppears and tho
etitionor does not appear’

when the Petit‘;ion is called’
on for hearing, the Collector
sant. shall, unless he'adjourns the

oceedings, make an order that the petition:
l[:; dismis;‘a],', unless the mortgagee admita the:
olaim, in which case the Colleotor shall make:

an order— _
(a) that the mortgage be redesmed ;

(5) that where the mortgage 1s with

possession the mortgagor be put
in possession of the mortgaged
property os aguinet the mont-

Procedure  when
petitionps is sbecnt
acd mortgagee pré-

»

Bages
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¢) that the mortgages deposit with the

@ Collector the mortgage-deed, if
any, if then in his possession or
power, and that it he deliyered
to the petitioner ;

) that subject to the mortgzege-deed,
@ if any, being so deposited by the
mortgagee the gum in deposit be

“paid to him :

Provided that no such order shall be made
fnconsistent with any condition of the mort-
gage whereby o season or period of the year

ts fixed for redemption of for - syrrendering
poesassion.

7. When the

Pmcedure  when
yetitioner is present

petitioner appears, hut the
mortgagee does ngt appear,
when the petition is galled
and mortgages ab- on for bearing, the Collec.
peut. tor shall, unless he gdjourng
the proceedingy, suquire in & summery manner
{a) whather the petitjoner g entjtled tq sedeem
the mortgaged property, and (4) whethar the
pum depgeited by the petitioner ig the sum
rightly dye under the mortgage, '

If the Gollector is not satisfied that the
Petitioner is entitled tq redeem, he' ghall dis-
mign the petition. K

1f the Collector is satisfed that the peti-
tioner is entitled tq redeem, and that the sum
deposited is' the eum rightly dpe wunger
the mortgnge, ho shall malko an order Y

laid down in section 8 (a), (3), (¢) and
this Act, ), 8), (e) (d) of

1f the Collector is eatisfied that the peti-
" tioner is entitled to redesm, but ig of opinion
that a sum larger than that in deposit
ts due under the mortgage, he ghall fix a
period not exceeding 80 ds

the petitioner “shall depomit the difference,
together with any further sum which may be
due on account of intereet up to the date of
deposit. 1If the pefitioner makes such deposit
within such period or such further period
not exceeding 30 days as the Collecto
fix, the Collector ghall make ay order in
manner aforesaid. ' ’

1f the patitioner fails tg make euch depasit

within the period fixed, the Collector ghall
flismise the petition. o

8. Where both parties appear whon the

Procedure  when tlt:ion ig onlled on for
both pertiop are in hearing, the Callector shall
;z‘::i:;c‘;aom oder enquire from the mort.

.. Bsgee whether hg pmite
that the petitioner s entitled to redeem
whether he is willin

ju deposit in full dieg
gage debt, and where the mortgage is with

ssession whother he is willing to "surrender
guesuion of the mortgaged property, ~

to accept the¢ sum
arge of the mort.

y8 within which |

r may!

If the mortgageo replies in the affirmative,
the Collestor shall make an order as l.md down
in section § (a), (8), (¢) and (3) of this Act.-

If the mortgagee admits the petitioner’s
titls to redeem, but demands payment of a sum
larger than that in deposit, the Colleotor shall
enquire from the petitionor whethor lge is
willing to pay sech Jarger sum, and if he
replies in the affirmative, the Collector shall fix
8 period not excoeding 80 days within which
the petitioner ehall deposit the difference, tor

ether with any further sum which may be
gue on acount of intsrest up to the date of
deposit. If the petitioner makes suoh deposit
within guoh period or ruch further period not
exceeding 80 days as the Collector may fi,
the Collector shall make an order as laid down
i gection 6 (a), (8), (c) and (d) above,

If the petitioner fails to make such deposit
within tlI:g period figed, fhe Cnllegl;or pbal]
dipmisa the petition,

0o palses objectlon on
O T the mor?:yg ground other than the
amount of the deposit, or
if the petitioner is not will-
ing to pay the sym demanded by the mortgagee,
the Coﬁéotor may either (a) for reasons to be
recorded dismiss the petition, or () make a
summary enquiry regarding the objection raised
by the mortgagee or regarding the gum due.

Procodure in cons
tontious oarep.

. nqujry regarding any objection
0. 1o eng p;{) rn.igs:d by the mortzagee
jeotton rtied by the Callector is of opinion
mortgsgoes. that it bars redemption oz
is a sufficicnt cange for not proceeding further
with the petition, he shall dismise the peti-
tion ; but if he is not of that opinion, he shall,
unless he digmieses the petition und_er section 11,
make an order as laid down in section 6 (a), (8),
(¢) and () of this Act.

11. If on enquiry regarding the sum due
“the Collector is of opinion

Enquiry segarding  (hat the eum deposited is the
i du. gum rightly due under the
mortgage, he shall, unless ho dismisses the peti-
tion ynder gection 10, make an order aslaid down
in seption 6 (a), (8), (c}, and (d) of this Act, but
it he ie of opinion that a sum larger than tl.m_ sum
deposited siould be deposited by the petitioner,
he shall, unless he dismisses the petition undes
section 10, fix  period not exceeding 30 daye
within which the petitionar shall deposit the
difference, together with any further sum which
may be due on ncoount of interest up to the
date of the dgposit. If the petitioner makes
such doposit within such period or such
further period not exceeding 30 days as the
Collector may fix, the Collector shall make an
order ag laid down in section 6 (), (4), (¢) and

Enquiry into ob-

!1(d) of this Aot.

. . it
If the petitioner fails to make such depopi
within etl?g period fixed, the Collector shal)

dismijgs the petition.



Cf. pection 8,
At IV of
1883.

)

12. - Any party aggrieved by an order made
under section 6, 7, 8,9, 10
or 11 of this Act may insti-
tute n suit to establish his
rights in respect of the mortgage, but, subject
to the result of such suit, if any, the order
shall be conclusive,

Notwithstanding anything in this section a
mortgagee ngainst whom an
ex-parte order under section 7
has been made or a peti-
tioner whose petition has

Saving of sults to
establish rights,

Setting aside ex-
parte orders or orders
of dismiseal.

" been dismissed in defsult under section 6 may

apply to the Collector to have such order

- or dismissal set asido and the Collector may

in his discretion set aside, such order or

" dismissal on such terms as to costs or other-

wise as he may deem fit; provided that
the order or dismissal shall not be set aside
unless notice of the application has been served
on the opposite party.
13. The dismissal of a petition under this
Act shnlr bar any further
petition under this Act by
the same petitioner or his represontative in
respect of tho same mortgage.
‘14, 1If the Collector dismisses a petition
. under thig, Act, he shall
Beturn of deposit. der that the sum deposited
by the petitioner be returned to him
16. Nosum deposited with the Collector
Deposit not tobe by o petitioner under the
attached. provisions of this Act shall
be attached by any Court or Revenue Officor.

No second petition,

16. When the petitioner has deposited
. . with the . Collector the sum
tomeation of in-  goclared by him to be due

. on the mortgage, and such
sum is accepted by the mortgagee, or is found
by tha Collector to be the sum actually due,
interest on the mortgage shall cease from the
date of the deposit.

Where the Collector finds that a further
sum is due and the petitioner deposits smoh
further sum, interest shall cease from the date
of such further deposit :

Provided that nothing in this section shall
be deemed to deprive the mortgagee of his
right to interest when there exists a contract
that he shall be entitled to reasonable notice
before payment or tender of the mortgage
money :

Provided also that where & suit is instituted
under section 12, the court may pass such
order as to interest as it deems fit.

17. The Local Government shall have
power to make rpules, con-
mll::“' to make igtent with this Act, for

carrying out the purposes of
this Act.

S. W. GRACEY,
Secy., Legislative Councel,

Punjab Goverrment Press, Lahore—11-1-13—64—3oc—T. W L.

Cf. section 8,
Act 1V of
1913.






-Eztlract from an Abstract of Proceedings of a meeting of the Legislative
Council ¢f the Punjab, held at Lahore, on the 14th December 1912.
" e ' ] L] ® [} . .

THE REDEMPTION OF MORTGAGES (PUNJAB BILL)

Tap_Hon'ble Mr. FeNTON:—* Your Honour, I beg to prese
Report of the Select Committee on the Bill to provide & summary prcl))cedurxl‘g tég:
the redemption of certain mortgages of land in the Punjab ; and "at -the same
time to move that the Bill be taken into consideration. I notice that there are
& couple of amendments on the agenda paper, of which the Hon'ble Mr. 8g ADI
Lav has given notice. These amendments do not go very far; the first ig g
trifling matter. The second no doubt is of some importance, but it does not
embrace the whole question of whether the Bill should or should not be passed.
In conneotion with these amendments it will be possible to confine the scope of
the debate, but it is just possible that the Hon’ble Mr. SHADI LaL may have in
contemplation a‘motion that the Bill be rejected in connection with the motion,
which I shall subsequently move, that it be passed into law. Our legislative
rules do not require any notice whatever to he given of a motion that a Bill be
rojected, although it does require notice to be given of specifio amendments.

“ However, I cannot overlook the fact that, appended to the Report of the
Boleot Committeo, thero is a lengthy Noto of Dissent by the Hon’ble Mr. SEADI
LAL, and it is just possible that he may follow up that Note of Disscnt by an
attack on the whole prinociple of the Bill. On the other hand, it is just
‘possible that he will consider discretion to be the better part of valour and
. shrink from exposing what I may call the weak and defeotive arguments.in
that note to the full criticism of the Council. However, I am not going to
antioipate any arguments which would bo advanced to meet and defeat those of
the Hon'ble Mr. 8gapr Lar. It will be tim2 enough to do so when he does
resent them. Meanwhile, in moving that the Bill be taken into consideration,
T think it will suffice to expross the anticipation that the particular arguments
which he may advance will be amply mat when the time comes. My motion
therefore is that the Bill be taken into consideration. ”

His Honour the PRESIDENT tothe Hon'ble Mr SHADI LAL:—“T sup-
pos? your amendmonts would come on when the Bill is taken into considera-

tion ? "

The Hon'ble Mr SgADI Lar: * Yes, but may I repeat the requost I
have madé In my Note of Dissent that the discussion of the Bill be
postponed and that official and non-official opinions be invited ? The
measure i3 & very important one and involves a principle of vital import-
ance, and it is, therefore, necessury that we should give the public sufficient
time to express thoir views. Tha Bill, aftar its introduction in the Council, has
not been circulated to non-officials and only a limited number of officials wero
solootod to givo their opinions, and they too ocomplained ol tho shortuess of
time within which thoy had to roeord thoir views. This is hardly a satis-
factory state of affairs.

“ It will porhaps be urged that before the Bill was submitted to the Gov-
ernmont of Indin it was subjected to the criticism of officials as well as non-
ofﬁcla.l.s. ) My answer to thut is two-fold. In the first place, the Bill before the
Council is materinlly different from the Bill which was circulated. In the
secqnd place, it is one thing to give opinion on & Bill which is yet in a pre-
liminary stage and about which there is no knowing whether it would be
accepted by the Governmont of India and whether it would be introduced in the
COouncil at ell, and it is quite a different thing to give opinion on a Bill which

, has been introduced in the Counecil and is about to become law. Tho two
frames of mind are quite different,

“ I, therefore, submit that there is no necessity to rush the Bill through
the ?3;1:0}'1. and that the Bill be returned to the Select Committee for obtaining
opinions. *! '

~
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The Hon'ble Rai Ba r Hari €aaND. —* Your Honour, I respectfully
submit that the Bill 1s a very important one. It affects of ~course no doubt
one very important class and I submit we are not is a position to. know what
opinions have been taken ; Members of the Select Committee know. But as1
hear from the Hon’ble Member that no non official opinion has been taken
on the Bill ; only five Deputy Commissioners were consulted ; so, as the Bill

is & very important one, it should be postﬁoned and circulated, and the opinions
of the non-officials, as well ‘as officials, taken.”

_ T 'ble Mr, MyHAMM I:—“It will be within the re-
collection of the Hon'ble Members that this Bill, as originally drafted, was
circulated throughout the province to a very large body of persons, official and
non-official. As regards non-official opinions, opinions of thoroughly represen-
tative persons were sent to Government in oconnection with the Bill. That
Bill was placed before a committee of officials and non-officials. I might
remind my learned friend that he and I were the two non-official members of
that committee, and the committee fully considered the opinions of the officials
a8 well as of the non-officials which had boen submitted to Government And
perhaps it will be within the recollection of my Hon'ble friend that the
majority of non-official opinions pointed out that the Bill as originally framed
would not carry out the objeot of avoidance of wunnecessary trouble to
the mortgagor or the mortgagee as both the parties would appear before
the Collector and only in case of mutual agrroment will the GCollector
order redemption to take place. The majority of non-official opinion, so far
as I recollect— and I think the Hon' ble Mr. FentoN will bear ,me out that
my recollection is prabably correct—was strongly to the effcct that something
more than that was needed in order to facilitate the redemption of
mortgages. It was in deference to the opinions, which were expressed
by the majority of officials and non-officials of this province, that the Bill was

drafted on the lines on which it now stands and was fully considered by the
Committee. With your

permission I would submit one fact that my learned
friends, who represenis the non-agricultural Hindu commumti; aﬁs Exﬁgglf,
who might be said to have a claim to represent to tai te uhgms
madan communify of this province, were members of that! committee. Suab-
sequently the Bill, after having been approved by the Government of
India, was intraduced in this Council in Scptember last and has been pub-
lished in the Gazette as well as in the principal newspapers which taleacy
fucther intereit in this measure. Itwas drafted in accordance with tho
opinion of the majority of the people of this province and has been circulated.
1t is not the fault of Government that only so very few opinions have now
been sent. The fact that so very few opinions have been sent up leads ta the
conclusion that the Bill as now framod represents the majarity of public opinion

in this province and the public opinion is satisfied that the Rill as at present
framed does nat require any further comment.”

of which is as followa: —'“The Bill, which has bedn introduced by the Hon’ble
Mr. FoN10N, is & very useful one. It deals with the redemption of mortgages
of lands with which the Reyenye Officers have the most to do. I think I
can speak  with some authority and after full consideration I can say that
the powers conferred upon the Revenue Courts by the present Bill will be
very useful and the Oollector will be s batter man for this purpose than the
Distriot Judge. ~ ven intricatp oases can he disposed of by the Decputy
mmigsjoners and Assistant Commissioners who have revenue owers better
than the Distriot Judge who is always at thehepd-quarters. The Deputy
Sg:n;lﬁzm:lﬁ;&giluAﬁlt;n? Commiggioners will possess an additional advant-
olng on tours an i

R uence to auttle the disputes i spi) t.’-’d would thus be able through their

. ar SUNDAR Sixgn jithin—* Your Honour, I
think I. may say a few words in connection with this Bill, belonging as I do to
the agncultm"a.l community of the Punjab. I think the measure put forward
by my Hon'ble friend Mr. ¥ENron is a luudable moeunsure which provides a

great want of the agricultural pommunity, particularly of {hose who havoe
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mortgaged their lands. As the Hon’ble  Mr. FeNTON put it when he intro-

duced the Bil, %%%ﬁ@&ﬂﬁgfﬂwgmﬂl@&l‘%n?d tof;}-:deem their lands,

ey groaf, and T think it is mainly to the_good that fhers {a. somoty
OFW'E‘— . T0 my mind this Bill is a very good one, and I th?;i!;m““wg

u
'Eé"ﬁk—é“dfb the agricultural community. Under the circumstances I respect-
Fally submit that the Bill should e passed.” P

The Hon'ble Lala SurtaN SINGE :—* Your H. onour, this Bill intro;
duces an imporfant principle of transferring the power of the Civil Court to
the Revenue Officers. This is also a measure which I belieyo does not exis in

any other province in the country.”

. The Hon'ble Mr. FENTON :—* I rise to a point of order. The sole
' quqstion is whether the Bill be referred back to the Select Committee.”

.~ His Honour the PRESIDENT : —* Or whether it be taken into considera.
tion. I think the Hon’ble Member is in order.” °

The Hon'blo Lala SurLtaN SiNGE :—* Sufficient publicity to this Bill
has not been given, and asto the fow opiqious reoorded, ’the woight 'of these
opinions sesms to mo to support the motion of the Hon’ble Mr. SHADI LaL
that the Bill be reconsidéred.” '

. The Hon'ble Mr. FENTON : — * Sir, I would respectfully and emphati-
cally traverse the contentions of the Hon’ble Mr. SHADI Lay that the Bill in
its present form is very different from the previous Bill Whlch.was_l widely cir-
culated throughout the province. 'I'he main principle of the Bill is to provide
& summary procedure for redemption of mortgages of land and to bring the
mortgagor and the mortgagee together. In rega,.rd to that. prmc1ple there has
been ample o ortunity for examination and scrutiny by critics qf every class,
officials as weIiP a3 non-officials. I would just like to .ca,ll attention to a few
of the non-official opinions which have been received, Lalas Gola. Rax_n a,nfl
Payare Lal, Pleaders, Muzaffargarh, say that_ the proposed leglsla,tloP is
extremely desirable as it provides in the first instance a summary process in
the way of the settlement of the dispute as to the mortgage money.

. . . der

* Munshi Ghulam Bari, Pleader, Lyallpur, says :—‘The measure now un
consideration of the Punjab Legislative Council will surely check gudl htlg:" ‘g{,’:
which is rcally unnecessary and the real cause of _wluch can t e secn a,.l [the
outcome of the mortgagee's unfair attempt to go on with the mortgage as g

more as possible.’ " h b
(24 a
“ Lala Prabh Dyal, Pleader, Lyallpur, says :—* I have gone through th
draft Bill of Redemption of Mortgages of immoveable property 1n ?higﬂtﬁ%ﬁ
and have considered the seotions of the Bill carefully. . Th(f Pﬂzvﬁ‘l laudable
to have been considered well, The object of the Bill is no dou

one indeed.’ .

“ Rai d, Rais and Honorary 'l'faoistra.te,
Fo—e T oot et Par:;?osed is & good one and will bo appre-

Delhi, says : —¢ I think the legislation ¢ ;
ciated by the ¢lass of persons whom itlI; intended to benefit.

“e . Ghani, Pleader of Karnél, is of opiziion that a
summary ;?r{c;tl;z]ll:ré& :Jodg}:able the mortgagor to gat back-his propersy has long
been needed in the Punjab. ’ puniab. Simla, says it In my

" i ) ief Court, Punjab, Simia, 8ays i— ‘
opinion é‘lzlap{g;,g;gflf ll)elg?ﬁngo?lhlii a real necess@ty’ which is often folt by the
mortgagors and I strongly support the proposed Bill. ' |

“ Lala Barkat Ram, Ploader, Chief Court, Punjab, “'néi gg‘:ﬁ:?]w
Sub-Registrar, Gujranwala, says :t—* ......There is no qucstlondatsheo mortrazes
and prospective beneficial effects in bringing the mortgagor an "5

to an easy settlement, or to enable the mortgagors tf) u’ldtql'Staug3tgiI5 ginotfm:ht:
by the enactinent of some law on the lincs of sections

Transfer of Property Act......
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Lala Goppl Dy, Bhandari.. Pleader, Amritsar, saya i—* The new Aot
shall prove in every respect a most useful provision for the, mﬂ‘éﬁ;‘rx’jj t_tho
mattérs between the morfgagor and the mortgagee in a most conyenient, spedy
and less expensi\ié"wax-.. St mortga Ly )

R Pt e N

“ Mr. A Muir Masson, Secretary, Punjab Banking Company, says :—

‘ That in the opinion of our Managing Director all the provisions of the Act
scem Just and reasonable.’

“ Sardar Kharak Singh, Pleader, Ohief Court, says :—‘ It cannot be

denied for & moment that there is & pressing need for the proposed piece of
legislation to be brought into force in the Punjab, inasmuch as the present

legislation does not provide any means for redemption of mortgages and for
ejection of the usufructuary mortgagees.’

“The Manager, Punjab National Bank, Limited, Lahore, says :—* I
agroe with the principle and the procedure adopted in order to facilitate Mo
redomption of immoveable property in the Punjab.’

“ Rai Bahadur Ram Saran Das of Lahore says : —* I beg to say that

in my opinion the measure proposed will be a very useful one, and will in
many cases afford to mortgagors a speedy way of getting back the mortgaged
property.’

‘*“ and s0 on and so on.

“ There are perhaps 5) or 60 opinions\ of this sort in fav our of the
principle of the Bill. 1t is impossible therafore to say that there has been no

consideration by non-official persons of the main principle which this_Bill
designs to enforce. There is no wonder then that the Government of Indis
have said that ¢ after careful consideration of the provisions of the draft Bill
they ‘are ready to accept the general outlines of the draft and that the need of
a summary means of coming to & decision in cases between small peasant
‘mortgagors and their creditors is very generally acknowledged, and there

appears to be no more satisfactory method of meeting the want than that put
forward in the Bill.

“ The only change of importance that has been made in the Bill since
all these numerofm non-goﬁiciaJ I?ersons have seen it has been the _subgtltunqn
of Collector for the District Judge and the reasons for the substitution will
be referred to later as the Hon’ble Mr. Spapr LaL will move an amendment
for the restoration of the original court. I think the contention cannot ab
all be maintpined that the principlo of the Bill has not !)een _suﬁclentl{;
discussed and canvassed by non-official critics. I should just like to as
:,‘c')hat are the non-official members of this Coancil for. Is it mot their duby

to ascertain between the date of introduction of the Bill and the datl;g
of its coming forward for debate, what is the opinion of the qon-oﬂicml_ wor

with which they are in touch and to represent in this Council any
Views 80 ascertained ? Furthermore, do the Deputy Commissioners, whose

opinions have been received, not represent non-official opinion P Are they not

“11101‘0 in touch with the classes for whose benefits the Lill is to be passed than

the representatives of what may be calied non-rural constituencies. I think
every one knows that the Collector as tho head of a district is in & better
position for voicing the opinion of the agricultural population of his district 1n
regard to a legislative measure of this sort than the great majority of those who
never move outside the circles of their urban constituencies. I thereforg ve'l“y
strongly deprecate any further consideration of the Bill under consideration.

The motion that the Bill be taken into consideration ywes put and
agreed o

The How'ble Rai Bahadur Smapt LAt moved that sub-clause 3 (1) .of
clause I he omitted.  Iio snid —¢ The amendmont, Sir, which stands in my
name deals with an important change which has becn effected by the Sellect
Committee in the Bill as it wasn introduced in the Council. As the Hon'ble
Members are aware, the Bill is confined to morligages of land where the aren
does not exceed 30 neres.  LThat was the order of the Government of India, and
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o one-square grant in a colony, consisting of about 27 acres, the value of {hot
runs from Rs. 8,000 to Rs. 7,000, so that it would be quite feasible to effect a
mortgage of property up to Rs. 7,000 without going outside the scope of the
Bill. That being so, what objection can ‘be taken'to a money limit of a thou-
sand rupees simply because the area oxceeds 30 acres. The practical effect
will be that where the value-of the mortgage mdney exceeds Rs. 84 an acre,
the acreage limit will apply, and it is only where the land is very cheap, for
- instance when a large portion of it is uncultivated, that the money limit will
come into operation. The addition that has been made is not of very great
importance. It is only an expedient for meeting this objection of Mr. Kettle-
well.  If the Council think that another pecuniary limit would be preferable,
or that the acreage limit should be raised, I have no objection. But I do think
that the ownors of the poorcr land in the West of the progince ought not to be
excluded from the scope of the Bill. Ther fore I am in favour of adlering to
the recommendation of the Select Committce.” C T —

His Honour tho PrESIDENT : - “ I think the matter is entirely one on
which Hon'ble Members should pronounce an'opinion as thcy feel advised.
When the Bill was under discussion, the question as to whether an acrcage
limit should be taken or a pecuniary limit of value should be taken was fre-
quently debated. Personally, I was myself rather in favour of the pecuniary
limit of value so as to securc some equality throughout the province but it
was pointed out to me that the whole of this procedure ig intended to be sum-
mary and simple and can in no way trench on the province of the Civil Courts,
and that if we fixed a limit of value, we might be involved in very long and
intricate enquiries as to what was the real value, and that thereby the provi-
sions of the proposed measure might to a certain extent be defeated. It was
also pointed out that it was highly desirable in the case of the colonies, as
Mr. FENTON has told you, to assume some limit which would cover the one~
sctluu.re grant to the peasant abadkars. On the whole I deferred to the majority
of opinion in favour of having an arbitrary limit of avea. -C_)f course: the diffi-
culty that a limit of arca introduces, which is now wunder discussion, was fore-
seen at the time ; but on the whole we thought that 30 acres might possibly
meet the casd. It now appears that in the West of thie province very large
areas in that diroction are mortgaged for very small sume, and the question
really now before Council is whether we should still adhere to the arca of 30.
acres which the Government of India has approved, because it has this merit that.
it does include the small peasant colonist, or whether we should try to modify
slightly the Bill so as to confer.the benefits, if there be benefits in it, upon the
proprietors of these poorer lands in the West of the province which are mort-
gaged at emall amounts. I do not think I necd say any moro; - I have only
made these remarks just to make it clear why this clausc has come into exist-
ence in its present form.”

- ¥ The amendment was gut agd Jost. .

The Hon'ble Mr. Smap1 Lar moved that sub-clause 2 and clause 3 be
omitted"and tho Words ¥ Disiiict 'J'tﬁga“ha substituted Tor the word * Collector ’
m”s&&.mu 9210711712, 14, 16 and 16.. He said :—* Your Honour,

eg to propose my sccond amendnient. The object” of that amendment is to
substitute the Oivil Court for the Revenue Officer. The Hon’ble Mr. FENTON
mentioned a few minutes ago that the Bill, which was originally drafted and
which was submitted for opinion to the officials and non-offcials, did not invest
bhe_Revenue Officer with jurisdiction to decide those matters which had to be
decided in the Civil Court. That ohangoe was made ly the sub-committee
which sat at Simla. I regret to say that 1 was agninst that chang_e, but it was
carried and the Bill, as altered by that committee, was submitted to the
Government of India. Since the change has been made, it must be admitted,
that the Bill has not been circulated to the non-official persons of this province.
No non-official opinions have been given and my contention is that the change.
makes all the difference in:the world so far as this Bill is concerned. If it was
the Civil Court that was invested with jurisdiction to take this summary pro-
cedure, I would be entirely in favour of ' the Bill. My point is, you are taking
away jurisdiction of the Civil Courts, and you are investing Revenue Officers




in pursuance of that order the Bill was conflned to thoss aress. ' Now the
Belect Committee has gono beyond that, The Select Committee has taken not
‘only the area a5 the test of jurisdiction, but has also taken the mortgage money,
T should say the principal mortgage money, as the test of jurisdiction.
This clause, which I want to be deleted, lays dowa that, ir;espective of areca, if
the mortgage money does not exceed Rs. 1,000, then the provisions of the
Bill will apply. My humble coutention is that, in a measure of this great
importance, tha Sclect Committee ought not to have gone beyond__ the lignit
which has been laid down by the Governmant of India, more especially with-
out obtaining the previous permission of the Governmont of India, and without
obtaining ths non-official opinion with raspect to the chango.. It is & very
importa#it matter and should not be lightly considerad. There was ouly ome
Deputy Commissioner®who made that suggastion, and on the strength of that
suggestion, this change has bean made inthe Bill. His argument, as fg.r as .I
understand it, was to the effact, that in soms plices there is land which is
not very valuable and a larger area than 80 acres is sometimes mortgaged
for less than one thousand rupees, and it is necessary that this Bill should,
apply to those mortgages. That argument overlooks the fact that there are a
large number of mortgages which were executed long ago, which affuct large
areas in places where the land is by no means oheap, but as those mortgages
were effected a long time ago, the principal mortgage money is one thousand
rupoes or loss than that. Since then it is quite possible thaf tfle amount due
has become much more than Rs 1,000. In oonnection with those mortgages
complicated questions of law and fact arise, and it is very undesirable that the
Ravenus Officers should go into all these disputes hetween the mortgagor and
the mortgagee and settle thom at once and should turn out the mortgagee and
ask the mortgagor to tako possossion of the property. Therefore I think that
this change which has been effsoted by the Select Committee should not be

ac3apted and the Bill should be. confincd to the original purpose for which it
was intended.” '

- The Hop'ble Mr, MGREDITH : —* With your permission, Sir, I should like
to ask tho TIon'Llo Momber in charge of tho Bill whether it has beon con-
sidered that this clause may afford inducement to mortgagors to enter fictitious
sums as the consideration. There seems to be every inducement for poople to
enter a sum just over the thousand rupees, so as to~ bring it outside this Bill,
I imagine that the number of deeds for Rs. 1,001 will possibly be very numer-
ous. We have precedents for this in the Law of Pre-emption, and also in the
Law of Registration, whore the numbor of deeds executed for Rs. 9918 very
large ; and in pre-emption cases it is a very common thing for fictitious sums
to _be entercd as consideration money, and it seems to me that thore is that
objection to the introduction of this clause in the Bill.”

The Hon’ble M, FeNTON ;- —*¢ With referenca to the HOn’bIe Mr.
MuREDITH'S enquiry, T would remind him that the clause is not operative at
ell if the ar a mortgaged is 30 mcres or less, Itis only when the area
mortgaged is over 30 acres that the question of the thousan -rupee limit las

been imposed. - The rensons for this additi imi i in Mr. Kettle-
well’s opinion on the Bill. onal limit are given in

> L Ho saye’ in the fir e of the Bill
m\ght'nmtn:bly be enlarged to 50 iistea.d of 30“&3?3’ L’Egl?tg;?eg are generally
mad(_a in this part of the world with kanals and in o district like this, where
holdings, though intrinsic xlly of smnll value, often run into large arens with
soattered patches of cultivation, mortgagos even by com ura.tiw%y small’ pro-
prietors often run on paper fnto large figures, although the actual area of
?ultlvatlon and value are quite small. ' Instead of 30 acres which represents
f{&(l)n}ammls }I wou}d mallce the Bill cover at least 50 acres or 400 kanals, a
ound number, It ig i i i imi
bl om the morts also a question for consideration whether money limit

Thirt wrigags money would not be more suitable than a limit of area.
Ahir Y‘MI‘GS of land close to a large town might be worth a very large sum
llq mortgage value, whereas 400 or. 500 acros in say the Thal tract  of the
;stqct are worth very little.” The limit of 30 acres was suggested by the

unjah GOVGrn}nent simply as a round figure and because it would cover the
‘ouo-square holdings in the colonics. Now, if a peasant proprietor mortgages.
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with powers which ought not to be with them. In all other provinces of India
w: Lava got Revenue Officers and we have got Civil Courts, and suits in respect
of mcrtgages are decided by the Civil Courts. There are two sections of the
Tcansfer of Property Act, sections 88 and 84, which provide summary proce-
dure for the redemption of mortgages. Why not apply those sections to the
Punjab ? There is a contention that the Civil Court acting under the sections
of the Transfer of Property Act does not decide the matter summarily, but the
mortgagor is asked to go to a regular court and file a suit for the redemption of
mortgage. "If you want to make an advance in that direction, by all means
give the Civil Court summary power to decide these contentious matters; but
I am certainly opposed to giving these powers to the Revenue Officers,
Revenue Officers, if I may be aliowed to submit, have neither the time ror, if
I may say so, the experience to decide these complicated questions of law. and
fact. This matter has bheen considered by the Hon’ble Judges of the Chief
Court, and may I be allowod to read the opinion of the Ilon’ble Mr. Kensington.
Hesays: ‘I em eontirely in favour of cutting out altogether the proposed
power to the Revenue Officer of dealing in any way with contentious points,
and in the interests of all parties concerned I trust that the futility of expect-
ing Revenue Nfficers to be able to deal efficiently with difficult questions of the
gort, to the satisfaction of the parties, will be recognized to the extent of
recasting the Bill’ Thia is a very weighty opinion, and it has been agreed to
by other Judges of the Chief Court.

“ Thero is no precedent in other provinces of this country, and I havo
not been able to find out any argument at all, why this departuro is going to
be made in this province. I am entirely in favour of the view that the laws in
this province should not materially differ from the laws of other provinces and
‘we'should not makoe legislutive exporimonty, If thero is really a caso Tor
helping tho morigngors in redooming their lnnds, by all mosns invoest the Qivil
Courts with summary jurisdiction. But what is the case for taking away that
jurisdiction from the Civil Courts and conferring it on the Revenue Officers ? .

must say I have not been able to find out any cogent argument in favour of
that contention. The Hon’ble Mr. FENTON did not mecntion any reason why
the change has been mado, and so far I myself have not becn able to find out
‘ono, I therofors beg to proposo this amendment.”

His Honour the PrRESIDENT :—* This is a matter that the Hon’ble Ar.
8urray BINGH might speak on if he likes.”

' The Hon'ble Lala SuLTaN SINGH: - “In view of all the remarks which

have fallen from the Hon'ble Mr. Smapr Lax, I beg to accord my hearty
SUPpOrf.” }

- The Hon’ble Mr. MEREDITH : —* May I make a few remarks. In re-
ferring to sections 83 and 84 of the Transfer of Property Act it seems to me
that the Hon’ble Mr. SEADI LAL bas ignored the references in the opening
speech of the Hon'ble Member in charge of the Bill, in which it was distinctly
said that these sections did not confer possession upon the mortgagor, and that
there was a reason why it was considered that the application of these two
scctions to this province would not afford a remedy for tYle evil that the present
Bill seeks to remedy. He also objects that the reference of this question to
Revenue Officers is not advisable because the officers who will deal with the
questions have neither the time nor the experience to deal properly_ with t].lem.
I must say that my experience of the Deputy Commissioners of this province,
who will be the' officer to deal with these questions, does not correspond with
that of the Hon’ble Member if he considers that they have mnot sufficient,
fxperienge to deal with the question. I have always seen that the care and
Pains which they take to elucidate difficult revenue questions is deserving of all
praise, and.I think they may be safely trusted with the decision of this point.
(As to their _not having sufficicnt time I presume that may be left to Govern-
'ment, who will afford them relief in other departments if it is found that the

! fiecimon of these questions leayves them no time for other work.

.  With regard tp the objection that there is no reason why the Punjab
- - . y the Punja
f’l-muld have a different procedure from other provinces in Ind'a, that argument,




appears to me to bo somcwhat misleading. Suroly we may lenve other pro-

vinees to set their own house in order,and if we find 2 measure that will relicve
a large number of the poorer mortgagors and. which is considered necessary for

-this - province, it is our duty to introduco it and to leave other provinces to

gottle their own affairs, or to follow our own example if they think fit.””

Tho ITon’ble Mr. FeNToN :—* I havo to thank the Hon’ble Mr. MEREDITH
for pointing out that the Hon'ble Mr. SEADI LAL has ignored what I have said
*in my remarks in introducing the Bill as to the reasons justifying the me:sure.

I there pointed out that the Bill is needed in order to avoid the delay and alco
'the expense involved in the present procedure of redemption by suit in the
- Civil Court. But as regards’ his contention that the procedure under this

Bill is more appropriate to the Civil Court than to a Revenue Officer, I would
‘ask ‘whether it is not the case that ithe procedure under this Bill differs but
“little from that already carried out by mutation officers. In other words,
" this is nothing more than a special kind of mutation procedure. Decisions on
‘questions of title in a very large number of cases are now given by the muta-
' tion officer and, but for one circumstance, there is nothing in the present Bill

which could not be effected in the course of mutation proceedings; but
that one circumstance is quite sufficient to justify a special measure. Now
in mt.roducing the Bill, T pointed out how very important it was that all
questions connected with redemption should be settled promptly, and how very
often it is the case that time is of the essence of the situation. Our muta-
-tion 1ules do not roquire Revonue Officers to visit a village more than once

a year. Thero is no provision for mutation at other times, and accordingly
the mort; a sor who is in a hurry to redeem before the expiry of the month
or two m n‘hs during which, under tho terms of the contract, redemption

' 14 permissille, cannot afford to wait on the chanco of the mutation officer
coming round to his village in time. It would be a very serious inconve-
nicnce if he had to suffer another year’s delay in consequence of the Revenue
Officer not coming round in time. It is for this, and mnot for any
other reason, that tho existing mutation procedure is insufficient to meet the
wrequircments of the situation in which mortgagors aro so often placed.
»Qtherwise there is nothing in this Bill which is not already part and parcel
of our present mutation procedure. Throughout the province _muta.tion
officers every day are passing orders in summary procecdings in which ques-
tions of title arc decided, and in the courso of those proccedings they are, as in
this Bill it is contemplated that they should he, empowered to place in pos-
session the persons whom they may consider best entitled. Now in connection
with such mutation proceedings we are not told, as we are now being told by
Mr. SuADI LaL, that the functions of the Civil Courts are being encroached
upon. As a matter of factthey are not encroached upon, and they are not en-
croached upon undor this presont Bill. Tho provisions of this Billin every way
safeguard the Civil Courts and ompower them to set aside any orders that may
be passed by Revenue Officers, just as Civil Courts are empowered to pass orders
which conflict with the decision of mutation officers. It is, therefore, a strange:
misreading of the provisions of the present Bill to describe it, as the Hon'blo
}\‘h' SitanI LAt doos, 08 an oncroachment upon the functions of the Civil Court.

Then he proceeds to say that we are departing from the ractice of other pro-
vinees, and that there is no precedent in other provi'nces ?or logislation of this
Lind. ~This idea that in the Punjab we are departing frém the policy of other:

_provinces by allowing the Revenue Officers to encroach upon the functions
of the Civil Courts is entirely without foundation. There is not 2 single Act
“% °“1ilﬁtﬂtut0 Look for which a counterpart could not be found in the codes
‘t)he 0';'. ‘T Pprovinces. OQur revenue jurisdiction is practically identical with
hOVi;zgSnueTl]lunqdl'ctmn exercised %y the Revenue Courts in the United
isa f(‘ﬂt:lll: £ ¢ glvin of decisions on questions of title in mutation cases.
ton Act 1 e 0] the legislation of, I believe, every province. Our Land Aliena-
port of ¢ ﬁas been copied. In the United Provinces in four districts and in
Lion of T, © dﬁﬂh—_-t}le Sadr district of Allahabad—the Bundelkband Aliena-
1900 i T{];n Act is 1 foroe, and is a,lmost, an oxact copy of our Act XIIT of
o ere are Acts and enactments which go very far beyond anything
we liave ever done in this province in the way of ousting the jurisdic-
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tion' of 'the Civil Courts. ‘I refer to the Sind Encumbered Estates Act, the
Bundelkand Encumbered Estates Act, and Kaijra and Broach and the Chota
Nagpur Encumbered Estates -Acts. These all provide a most drastic procedure
for liquidating the debts of proprietors without any interference of the Ciyil
Courts ; and in the course of such procedure Revenue Officers are empowered
to dispossess mortgagees without paying any redemption money.

* Other examples of what the Hon’ble Mr. SEADI LAL would doubtless
regard as objectionable encroachments by the Revenue Department could be
cited from the Provincial Codes. I may just refer to one such— a recent piece
~of legislation, the Bombay Mamlatdars’ Courts Act of 1906—which in some
respects resembles the Bill now under consideration, as it empowers the Re-
venue Officers, who correspond to our Tahsildars, to decide certain questions of
title and give possession in accordance with such decisions subject to the right
‘of the dissatisfied party to bring a suit in a Civil Court. '

* I would also like to remind the Council that, so far from the tendency
of legislation in this province being to enlarge the jurisdictien of Revenue
Officers, it has been quite the reverse. For some 40 years all civil cases were
decided by Assistant Commissioners and Tahsildars and appeals went to Deputy
Commissioners and Commissioners ; and in those days the Chief Court Bench
was reocruited from the ranks of Commissioners, and very good judgos they
made. It is only necessary to mention the names of Barkley and the two
S8miths. For nearly 40 years that was the condition of the province. But
gradually the Judicial Department began to be specialised ; first of all came
the Munsifs, and then Extra Assistant Judicial Commissioners and Ad-
ditional Commissioners. * In 1884 a wholesale transfer of work from Revenue
Officers to specialised civil officers took place when District Judges and
Divisional Judges were created. Quite recently we have gone in for
further specialisation, and above the seventh grade of Extra Assistant
. Commissioner in the Provincial Service the line has been kept quite apart.

It is therefore impossible to say that our tendency has been towards enlarging
the functions of tEe Revenue Officers. What the policy has been is that each
department has been enabled to specialise in particular work, and as Revenue
Officers are best qualified to dispose of a particular class of cases, it is most
desirable that they should do so.

“ The Hon’ble Mr. SEaDI LAL in his Minute of Dissent says that °he
does not see the force of * the remark that Land Revenue Officers are better
qualified to dispose of such cases. It is really not the force of the remark, it
is the éruth of the remark that is important, and that Revenue Officers
are best qualified to dispose of such cases is, I think, the verdict of all ex-
perience.”

The Hon'ble Nawab Sir BAERAM KN spoke in Urdu, a translation of
_which is as follows :—=% Your Honour, I have to say something in connection
with the Bill for Redemption of Mortgages which the Hon’ble Mr. FENTON has '
introduced and the Hon’ble Rai Bahadur SHADI LAL has opgosed. The Hon'ble
Mover has in his tours been impressed with the necessity of such a law and has
therefore brought farward this Bill in its present form. The Select Committee
hag after consideration admitted its necessity and has introduced the necessary
amendments, I have considered the Bill in all its aspects in the capacity of a
zamindar and canhot find anything tQ Justily.Ais Postpone £ ““Though it has
been-published ifi ths Gazétfe a.ﬁaE the papers also, the public has not so far in
any way opposed it. It is just possible that its postponement might create
fiotitious difference. 8o far as my experience goes this Bill would he equitable
and useful for both the mortgagar.and 1l : o. erefore respectfully
and strongly recommend that this Bill be passed.” -

The Hon'ble Mr. SHaDI LAL :—¢ I would like to make a few remarks
in answer to the Hon’ble Mr. FENTON. - I am aftaid perhaps I did not make
myself quite clear. There is no argument advanced in the Op,elllx]:‘\-% speech of
the Hon’ble Mr. Fenton as to why jurisdiction has been conferred on tha
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Revenne-Officers, and why the District Judges are not invested with that juris-
.diction. " We- were told by the Hon'ble 'Mr. FENTON that the original Bill,
which' 'was. circulated - for ‘opinion;.-conferred that::jurisdiction on the Civil
'COurt%" ' '

" The Hon'ble Mr. FenToN :~" Also on Revenue Officers,~ section 23 of
the original Bill.” ' :

. The Hon'ble Mr, SHADI Lal :—* In any .case.the Civil :Courts were
.suthorised . to deal with these matters. Why is the.:jurisdiction. of the:Civil
Courts- taken away ? No answer has been given to 'my:-question. My
contention again is that in. other provinces you will not.find a single instance
where the Bevenue Officers are -authorised to deal with mortgage -disputes.
Disputes in connection .with: mortgages raise complicated questions of law
‘and fact. The question of limitation arises, the -question of right to re-
deem arises and there is the question of how much money is due, and
‘these.questions are not properly within the cognizance of the Revenue Officers.
'The Hon'ble Mr. FENTON has ‘suggested ' that in other provinces also the juris-
diction of:the Revenue : Officers: 18° very much the 'same as.in this province,
“With all due.deference to him, I beg to. demur to that statement. If the
Hon’ble Mr. FENTON Will qomﬁa.re' the Punjab Tenanoy Act with the Tenan
Act of the United Provinces, he will find that the jurisdiction in the FPunja
is much more extensive than the jurisdiction of the Revenue Officers in the
United Provinces. Then he ‘cited several Acts which deal with encumbered
estates. I submit- the analogy does not apply. Encumbered Estates Acts
correspond to what is -called .Court of Wards Aot in this provinco, and
I submit that Oourt of Wards. in this province has got similar powers to
those which are exercised by the Courts under the Encumbered Estates Act.

“ Then he safd that, in this province, far from there being a tendency
to transfer jurisdiction to the Revenue Officer, the tendency has been just-the
other way, and tho Hon’ble Mr. FENToN used these words:—°That there has
been a transfer of work by the Revenue Officers to the Civil Courts.” With all
possible respect to-him, I must say I was rather surprised to hear that remark
from him. The mere fact that certain functions, Civil as well as Revenue,
were united in one person, and since then there has been & separation of
those functions, does not mean that there has been a transfer of jurisdiction
‘from Revenue Officers to the Oivil Qourts. - We even now flud that the
Deputy Commissioner is: the District Magistrate and Collector. That does
not mean that the Revenue Officer is exercising magisterial jurisdiction—
far from it. The only thing that happens is that the same functions are
united in one person. T}ley may be separated at any time, but that does not at
sll mean, if their separation takes place, that there has been a transfer of jurie-
_diction from the Revenue Officers to the Courts, That fransfer has taken
place in man other places' and' many countries, but -this certainly does not
mean & transier of work from the Revenue -Officers to the Civil Courts. I still
“hold that no sufficient ground has been made out for making a change in this
province. There are' other provinces -of this country which have gone on
yory welf-'l mtf;ti thelrlmortsas(f liedﬁmpti:m.v * In this provinee also redemptions

ve so far taken place, and I do not gee - i ‘year of e 1912,
we should be taking this retrograde atep.” why in' the 'y grace 19

His Honour the P I might  eagily painkont that there are
very B&nm"‘“ reasons %M&F&vﬁﬁ..m-nd%ﬁng..wmm Jhich are perhaps
somowhat sfecial, nd _M&g.j -$he proyinge s a, prevince of peasant pro-
J¥Tetors, an oonsequenﬁy ere 18 an enormous amount of petty litigation and
pﬁgdinputes concerning land, ‘which is very largely in excess of that which
exlata {n any other provines~ Also'the agrioultural classes unfortunately,pre
singilarly ignofant in this proviics ; at any rate as far.as education goes, and
gnﬁ therefore stand “in" neéd” of special ‘protection in the matter of disposal
‘O

of larid,” T think those two reasons. are amyly sufficient, to {etify any special

meaures wo fnay take in thie province .in Tegard to_land legislation.” The
Hon'ble M¥, S5apr Laz; notwithstanding the Hon’ble MI. FENTON'S remarks,
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bas said that he does not -find any argument  put forward o :
change made in the Bill as amended, providing- I%or Collectors blllait})ge l;z})fst?tfuzgg
for the Oivil Oourt.' I must confess that I:thought the Hon’ble Mr. FrxToN'S
remarks on mutation:procedure were singularly to the point.in that respect. - If
the Hon'ble Member will again refer to the provisions of the Bill dealing with
the procedure which - takes place ‘after: the “parties “have -appeared before th
Oolleotor, he will find that it is:almost- exactly the-same-as‘when the artie:
go.-before the mutation officer; and further, in section 9 ¢If the mOrPi;oa, ee
raises objection on any ground other than the amount of the depdsit, or if tghe
{)etitioner is not willing to pay the sum demanded by the mortgagee’ the Col-
ector may either () for reasons to be recorded dismiss the petition, or '(b) make
a-summary enquiry regarding the objection raised by the mortgagee or regardin
the sum due.” Now if'any of these very difficult points of law in regard to %
particular case, which the Hon’ble Judges and tEo Hon’ble Member have
raised, do-oceur, it is really almcst inconceivable that the Collector will, with
the possibility of the whole of the facts being gone int¢ again in a regular Civil
‘Court, worry out the case. This Act is -intended to deal with the more simnple
olasses of mortgage ; indeed there are probably 99 of them to perhaps one of theso
difficult cases. As Settlement Officer of Gurdaspur, which has perhaps the largest
amount of mutation work in the province, I had to deal with literally hundreds
of thousands of these mutations. The number of petty disputes that are disposed
‘of in these mutation cases and never come into court at all, is really very large,
and I apprehend that if this Bill becomes law, the same thing will happen in
rogard to mortgages. There will probably be 99 out of a 100 mortgages in which
the question which will really be about the amount of money or about some other
‘petty matters whioh the Colleotor would be perfectly able te dispose of, and
probably these cases would never come into Court at all. There will perhaps be
-one per cent. of difficult and intricate cases involving very lengthy enquiries
-and difficult points of law, in which the Collector will very probably and pro-
perly refuse to proceed with the enquiry, and refer the persons to a civil suit.

“ It is stated, for the sake of argument, that the Collectors are desirous
of gathering into their net, not only the .revenue of the Government, but all
‘'other functions. I do not belicve that that is the attitude of Collectors at all.
If we have an officer who is desirous of amusing himself and wasting his time by
going into these intricate questions, and if he gives a wrong decision, it is per-
fectly open to the party to go to the  Civil Court and get his decision upset. -
And as regards the dreadful things that are anticipated as to the loss of prestige
‘of tho Collector on his order being u&)l:et by the Civil Court, I am afraid that
these things would not in the least distress him, He passes orders in mutqtmn
cases which are very often upset and yet his prestige has not been very serious-
ly ‘affected, and I do not thi& it will be very seriously affected if, under this
Act, his orders are upset by a Civil Court. 'Pherefore I must confess that,
personally, I am rathex inclined to agree with. the arguments which have heen
‘adduced why, in this summary procedure, the jurisdiction of the Collector is in
s¥usrespects preferable. to that of the Civil Court, without

oing in the sTightest
Mg o the merifs of i, 50 SR 3. rsbusal 8 fo whiek ol ool bt
WAtE initricete questions.” 7 ;

i ¥*The motion wag put.and rejscted.

The Hon'ble Mg, Fexroy :—*Lhave now,. Sir, .t xeys. theh the Rijll

- —

" The Hon'ble Mr. SHADI LAL : —* Bir, the amendment which I cansidered
the most T m‘*&ft@b&fﬁi‘é‘hﬁﬁéﬁ’ema, and I am afraid I.have no alternative
but to oppose the Bill. I do not want to repeat what I already stated in my
Note of Dissent, and in spite of the very pertinent observations which have been
made by Your Honour, I am still of - opinion that this is & matter'which ought
to be decided by Civil Oourts and not by Revenue Officers. I therefore endorse

-every word stated by the learned Judges, and I am of opinion that thiy measure
' sed. © I know myview is not -acceptable .to the Member

ought
in charge of the Bill'and & large number of thé Members of this Oouncily but
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I feel that I have a duly to perform, however unpleasant that duty may be;
and however infructuous my attempt may prove to be, and it is-in discharge
of that duty that I venture to place my remarks before the Council. ' One -of
the Hon’ble Judges, the Hon'ble Sir Arthur Reid, has gone so far as to describe
this Bill not only as superfluous but as mischievous. Having regard to these
remarks coming from such a high authority and to the remarks the other
Judges have made, I am still inclined to think that we must give due weight

to the opinion of the learned Judges and should not pass this Bill ; therefore
I oppose this motion.” )

The Hon’ble Mr. MUHAMAI_AAM%FI :—*“ Your Honour, I have great
Pleasuré in supporting the motion now before the Council. An examination
of the opinions recorded by representative gentlemen -of all classes, official
and non-official, upon the Bill as originally framed and again upon its modified
form on the lines agopted by the Committee which sat at Simla in September
1910, discloses n preponderance of opinion in favour of the necessity for the
enactment of a law calculated to facilitate redemption of mortgages in this
province. Those who have expressed opinions against the proposed enactment

constitute a small minority. But in. view of the weight which ordinarily

attaches to the opinion of some of the high judicial authorities who have
pronounced against the adoption of this measure, it is necessary ta analyse the

grounds upon which their opposition is based. Now, the main arguments
advanced against the enactment of the proposed law are-—(a) that it constitutes
an unjustifiable encroachment upon the jurisdiction of the Civil Oourts; (&)
that in view of the complicated nature of -the questions involved in redemp-
tion suits, the handing over of these disputes to Revenue Officers for summa

decision is open to serious objection ; and (¢) that the ¥ro osed enactment wij

necessarily result in further injury to the money-lending classes who are
already suffering considerable hardship in consequence of certain principles
of the Punjab Customary-Law as well as of recent legislation. . -

“ Now, as regards the alleged encroachment on the jurisdiction, of the
Civil Courts, it must be obvious to all Hon'ble Members that if there were any
veasonable fear of such an undesirable result being brought about, I would
be the first Member of this Council to move the rejection of this Bill. But

_if what is meant by this objection is that, as a result of the enactment now
before the Council, there will be a substantial decrease in the number of re-
demption suits which, under existing conditions, are instituted in and decided
by the Civil Courts who will thus be deprived of the pleasure of adjudicating
upon the interesting issues involved in such cases, I have no hesitation in
admitting that this result will certainly be produced by the operation of the
law which we are about to place upon the statute book of ‘this proyingce.
These, however, are suits which, but for the tenacity with which the mortgagee
sticks to the land in his possession, ought never to come before the Courts at
all and, in consequence, their disappearance from the battle-fleld of the Civil
Courts will not constitute an unbearable disaster either to the Courts them-
selves or to the population at large. Curtailment of unnecessary and frivolous
htagatmn is an object which the Legislature should invariably have in view,
and the substitution of a summary remedy for prolonged and ruinous litigation
a.bso}utt_aly. uncalled for, can, in no sense, bé regarded as an encroachment upoI;
the Jurisdiction of the Civil Courts. Cases of real bond fide contest between
the parties to & mortgage transaction will still find their way into the ordinary
courts of law and, in consequence, no one need be apprehénsive that thegp
tribunals will, by the enactment of this measure, be deprived of the legitimate
exorcise of their powers in deciding questions which arise in really contentioys
suits for redemnption, - :

* Turning now to the second objeotion raised against the Bill, i, that
the complicated nature of the questions involved in these cases makes it un-
desirable to confer summary jurisdiction upon the Revenue Courts in respect
thereof, a careful examination of the position thus taken up by the opponenta
of the Bill will make its fallacious character abundantly clear. The questions
involved in redemytion suits may, generally speanking, be divided intq twq
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-groups,—(a) those relating to the right and title of the person seeking redemp-

tion, and (4) those concerning the settlement of accounts between the . parties
to these proceedings. . : :

" “Now, in the first place, section 9 of the Bill empowers the Collector
to refer the parties to their ordinary remedy at law in cases involving decision
of really complicated questions. But what, after all, is the real nature of the
so-called complicated questions which ordinarily present themselves for deci-
sion in disputes with which the proposed enactment is concerned ? Suits for
redemption between the original mortgagor and mortgagee seldom involve a
determination of the plaintiff’s right to redeem, for it is a well known rule of
law that tho mortgagee cannot deny the title of his mortgagor. It is only
where the claimant for redemption is & person other than the original mortga-
gor that it, sometimes, becomes necessary to decide questions of this description.
Generally speaking, these may involve adjudication upon the locus standi of
the claimant or may raise a bar to redemption on the ground of limitation.

. ‘ As regards the claimant’s locus sfandi to redecem what the opponents of
the Bill rorlly lose sight of is the fact that the Bill does not seek to confer upon
the Revenue authorities summary jurisdiction which they are not already pos-’
sessed of under the existing law. The plaintiff, in such cases, will almost invari--
ably be found to be either one who claims to be the representative of the
mortgagor on the ground of inheritance or who seeks to redeem as transferee of
the equity of redemption. In either of these two cases, the claimant’s right,
whether as heir of or transferee from the originsl mortgagor, ha.s.a.lready been
summarily determined by the Revenue authorities under the provisions of the
Land Revenue Act relating to mutations. Section 34 of Act XVII of 1887
makes it incumbent upon a person acquiring by inheritance, purchase, mort-
gage, gift or otherwise, any right in an estate as a landowner...... or tenant
having & right of océupancy-to report his acquisition of the right to the Pafwari
of the cstate. And after the proceedings specified in sub-section (3) of that
section have been gone through, a Revenue Officer is, under sub-section (4)

" empowered to inquire into the correctness of the entries made and to pass such,

[}

orders &3 he thinks fit. And under section 36 of that Act, the Revenue
Officer ‘is, in disputed cases where he is unable to satisfy himself as to which
of the parties thereto is in possession, empowered to ascertain by summary
inquiry who is the person best entitled to the property and to direct that that

erson be put in possession thereof. A caroful study of these provisions makes
it perfectly clear that,.in this respeot, the jurisdiction sought to be conferred
upon the Kevenue authorities by the present Bill is practically already vested
in them pnder the Land Revenue Act and, at all events, 18 in no way wider
in its mature than that which they, at present, enjoy under the existing
Revenue law. :

“ And the plea of bar by limitation stands on no better footing. In the
first place, to those who have practised at the Bar as long as I have done, it is
a well-known fact that suits in which limitation is pleaded by the mortgagees
as. o _bar to redemption are extremely rare. In the whole of the Punjnb Re-
cord from the year 1866 to 1911, ocovering a period of 45 years, there are only
16-judgments in which the question of bar by limitation in redemption suits
came before the Chief Court for decision, 14 out of these judgments dealing
with the question of sufficiency of acknowledgment within the meaning of
section 19 of the Indian Limitation Act. And experience ghows that, W1th_ the
lapse ‘of time, the number of such cases has been growing less and less. Since
the beginning of the year 1901 only 2 redemption cases have been published
in "the Punjab Record involving questions of limitation. The reasons for this
state of things are obvious. With increased material 25)51153{%_1,_13,@3 .9_%1.}1‘51'?
due to conditions brought into existence o British rule, \.__0.;?'917 Ing Xpgw-
Y6 of their rights by the agricultural clagses and tho ﬁéwf\.mug of ?‘,%“0“.1'
tural land ()w_in'% yextended irrigation, landowners will no longor permi tbeir
right of redemplion ¥ Tapse by eglecting fo redeem within the 1ong period of

60 years allowed by statute.




14

« Moraover, there ia another aspect of this question which ought to be
borne in mind. ~Questions of limitation involved in these suits are not always.
80 very complicated as not to be éapable of being correotly decided in.a sum-
mary proceeding.” The determination of the original date of mortgage 18,
generally, a simple question of fact and, that having once been ascertained,
the rest is, in the majority of opses, & simple. matter of arithmetical cal-
cilation. ’ ' '

“ For thess reasons, it seems to me to be abundantly clear thaf the posi-
tion taken up by the opponents of the Bill on the ground of the alleged compli-
cated nature of the legt_n._}') questions involved in redemption suits is absolufely

untenable, particularly when the Bill.does not seek todeprive the Collector and
the parties of the benefit of legal adyvice and help.

‘ - Your Honour, in the vast majority of redemption suits the principal
point in issue hetwaen the parties will be. found to be one of settlement of
accounts. Now this, in the majority of contentious cases, is not so complicated-
as to be difficult of decision in a summary inquiry by the Collector, which term
includes also an_Agsistant Collector of the 1st grade, On the contrary, it is the,
Bevenue Officer who is in. the best. of positions to determine_ the question
correctly. The reasqns for this statemont are not far to seek. In all usufruc-
tuary mortgagedunder the terms of which the mortgagee in- possession does not:
receive the ;iqlq ~of the income in lieu of the. entire amount of interest duo
upon ‘the principal mortgage money, he is bound by law: to keep a correct,
account bf.&@ income and expenditwe, and. it is his duty to take as much.care
of. the mortgaged lands as a prudent. owner would, if the lands were in his own
possession, -But experience shows that the so-called accounts kept by many a
mortgages consist of & maximnm of expenditure and 8 minimum of income 80
as.to swell the balance in order to make redemption impossible or, at any rate,
highly expensive. And, in thesq aases, Courts. have to institute independent
inquiries as to the income whijch the lands are capable of yielding. Whois ina
befter position to make a orrrect estimate. of this than a Rovenue Officer P
Does not the Chief Court, even now, when remanding cases to original Courts
for the determination of this matter often direct them to appoint an experi-’
enced Revenue Officer to make this inquiry. on the spot ?  Obviously theén, the
Reyenue Officor is the proper porson to deal with this all important question,
and the very fact that the Ciyil. Courts often refer this matter to him for
inquiry shows that while these matters. may he too complicated for themselves,
they are not so for the officers whom this Bill.seeks to invest with summary
jurigdiction. And the same process of reasoning applies, hutatis mutandis,
to cases in which the mortgagee in possession claims, under the conditions
embodied in the mortgage-deed, compensation for improvements alleged to have-
bepn made by him in the land durjng the period of Lis possession. '

¢ The next contention advanosd by the o
humble judgment, equally unsound. The a

quarters as to the injurions. effectqy o

pponents of the Bill is, in my
prehe Tl "

B _aslo U : g, enpotment npon the professignal
monoy-lendér is, to my mind, the respit .91_.a¢aem$f;ﬁﬁqﬁmff$ﬁﬂn
r#ﬁq"grognd whaisoever,  ai sed B ASS] :

.

: bas i9n...eatirely un-
justified by facts, The restrictions im %WL w of this
PIOVITor Aid By tho Puniah AlionaGion of Land ASt hate o svansy Wint:
sogver 9 the real issug’inyolved in this part of the ~discussion.™ All that the
morfgageo 15 entitled 19 is the recovery. of his debt, secured upon theland in his
posgession, and upo_n8 'fhle Pﬂgymjein,t ’g)lteaneofﬂliﬁ is leggll)% i11)ou£1 tbo rg:atmtth;lﬁ%d

Siiiortgagor. S0 loiig as He obtaing hispound o flesk it is tmmaterigl to
M Wiethier - tho agency vgvhioh uses tho kﬁifgfishd Otvil or e Revenue Court.
mmmmmeﬁummaryf“fn%gifyf‘b"tha ‘Collector, he fails to get:
W‘r’.@@u‘f@e‘tﬁ‘m the deors of the. Gix![ﬂnurt‘will. still be open”{ Jym
% ajiestion tha validity of the order passed Ly the Revenug snthoriies.
“ But what I desire, in Particular, to im_press upon the Council in this
connaction is the entirely one-sided nature of this untenable position, The
advocates of this view lose sight of the injuriog whigh the unfertunate mortgagora
have %o suffor ynder the existing copditions. After the exercise of striot
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ecopomy extending over a number of years or by borrowing money upon_ some-
what easier terms the mortgagor manages to collect funds sufficient to redeem
his lands. The conditions embodied in the mortgage deed allow redemption
only in the month of Jeth. By resort to various subterfuges, of which he is a
ast master, the astute money-lender avoids the final settlement of accounts
uring that month. His books happen to be in Court in connection with a
pending litigation ; he himself is away at the head-quarters of the District
attending to a case or has gone on a pilgrimage to Hardwar! And if the
mortgagor issues n registered notice, the postal peon returns it with the usual
report that the addressce is away from home! The mortgagor is thus com-
pelled to institute a suit for redempt-ion. He must pay full court-fee on the
‘principal mortgage money ; the suit takes its weary course through a number .
of courts, original and appellate, and several years must elapse before the
unfortunate zamindar-obtains his decree for redemption. Then comes what has
often been truly characterized as the beginning of the litigant’s real trouble, i.e.,
the execution of decree. And very often the decree thus obtained is of no use
to the poor agriculturist. For, the money scraped together by the mortgagor
has been spent in this protracted litigation, and the decree being conditional on
payment of the sum found due by the Court, he is not in a position to execute
it. The result is a second suit for redemption after the lapse of a further term
of years. Meanwhile, the mortgagee continues in pcssession and is thus
sucoessful in defeating the ends of justice by keeping the mortgagor out of his
estate. All this will, in the majority of cases, becomo impossible if the pro-
posed enactment receives legislative sanction, and this is the real reason of the
opposition to the Bill by those of our Indian friends who have tho interests of
e money-lender at heart.

* That tho enactment of the proposed law will curtail civil litigation does
not admit of any doubt.” The execrcise, by the Colilector, of 'the summary
jurisdiction vested in him under the provisions of this ]a.w.wﬂl, ip80 fuacto, shut
out all frivolous litigation of the type I have just described from the Civil
Courts of this province, and from this point of view the pl:oposed enactment
will prove of the highest benefit in reducing agricultural indebtedness. The
majority of the agriculturists in this province are small farmers, and it is they
who need most the relief which this Bill is intended to afford. The larger
landowner will, in no way, be affected by its provisions, and his dealings with
the money-lender will continue as before, It is the smaller agriculturiet of this
province who forms the backbone of the country. This enactment, while in-
volving no real hardship to anybody, will release him from & tyrrany under
which he has been groaning over since the intricacies of our legql system have
enabled certain classes to hold him tight in their clutches aqd will bless the first
Ctﬂn;cil under the Reform Scheme for. having afforded him a much-needed
relief.

** Your Honour, I have consi st necessary to meet, at some length, the
criticism advanced against this 8111;12::1(}1-1; nfor the'{"e&son that I feel a certain
amount of porsonal responsibility in connection with this Bill. _When some three
years ago the Bill as originally drafted was circulated for opinion, I ventured
to tpomi: out that to enable the mortgagor to have the wmortgagee summoned
before the Collector and to obtain redemption only if the two were agreed as to
the sum under the conditions of the mortgage deed, would mnot only fail to
achieve the end in view, but would create unnecessary trouble and worry for
both parties. And when that Bill was placed before & Committee which met
at Simla in September 1911, T pointed out that the existing Civil and Revenue
Law of the land afforded precedents which ought to be adopted in the present
instance if it was intended really to provide & speedy and an inexpensive
remedy for redemption of lands held in mortgage. 1 instanced the cases of
objections to attachment of property in execution of decree under the Code of
Civil Procedure and of contested mutations under the Land Revenue Act,
and proposed that the adoption’ of a summary inquiry of the kind with
similar consequences was t%e proper remedy to be adopted in the case.
All the members of that Comimittee, with the single exception of my fricnd
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the Hon'ble Mr. SEADI LAL, accepted my suggestion and the Bill was drafted
accordingly. The adoption of the present measure, therefore, is a source of
peculiar gratification to me, and I rejoice to have had a hand in the enactment
of a law which, I am convinced, will be of the utmost benefit to the majority -
of the population of this province. ” '

\

His Honour tho PRESIDENT :—* Thero is only ono slight romark I might
make before I put this motion to the Opuucil, and that is from some of the
remarks that fell from the Hon’ble Mr. Hani CrAND, it seems he is under the
impression that this is class legislation,— a charge which has also been made

asuinat the Bill clsewhero, 1 would only point out_that the Bill refers tc;;
.all agricultural land, and thaf it has Deen frequently.i a
tlicre arc money-Ionders among the agriculturists a the non-

AgTToaturigls. Consequently 16

o . * . !
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Punab Governinent Press, Lahore —2-4 (.83 —35—T. W. L.,
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No. 52 (Rev. & Agri.~Agtl), dated Lahore, 17th Febraary 1913. . N c 3 5

From=The Hon’ble Mr. H. P. ToLLINTON, 1.C.S., Revenue Secretary toGoveroment, Pusjab,
To=The Sacretary to ths Governmeat of Indis, Leglslative Department.

WITH reference to the correspongencg ending with your letter No. 2418,°

. .4 A, fila No. ated 1ath August 1919, | am directed t
R I:.:MInFl, Odotober |9|.|, No. 4 A 29, submiﬁi@‘_tb_e_as_sengt 2 G’b},‘e;n—a;(_)
Agel.- General under_section 4o of the Indian
- - Councils Act, 1861, an authentic ¢épy
.of the Bill to provide a summary procedure for _the redemption of ceriain—ﬁ,—o}n_
gages of land in the Punjab as passed by the Council of the Lieaténant-Governor
of the Funjab on the 14th December 1913, and assented to by the Lieutenant-

Governor on the 8th February 19: 3. ' R L

. a. The mc-:et'm’_gi of the Council in connection with the Bill were held
the and October 1912, and 14th December rgiz. on

‘(- Blll as introduced on snd October 1912 3 Forty copies each of the papers
. (¢) Statement of Objects and Reasons. l_jgtgd in ﬂ]e margin_ “ate. . LOL\Y.,LLded

(5ii) ‘Repor e Select Committee together .
. Wnl:.h t|‘l)|!e!.hnmxure to it. ge EES_E_WLS!'I.
(19) Blil as passed In Cooncil.
(v) Extracls from Proceedings of Councll
* relating to the Bill st mee:ings held on
the sud Ogtober-1912 and 14th Docember

g

Panjab Government Press, Lahore—7-4.83=3108—135-—T. W. L.
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