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Rutledge, C. J. and Brown, J. 

First Appeal No. 236 of 1928, Decided 
on 30th J a.nua.ry 1929, a.ga.inst the judg­
ment of original side in Civil Regular 
No. 364 of 1926. 

for sa.le by Ex. 2, dated 9th April 1927, 
which stated that the . sale would take 
place on the spot on the morning of 26th 
April 1927. The proclamation is stated 
to be under S. ·4 7, R. • 95, Direction 176 
of the Lower Burma La.nd and Revenue 
Act, 1876. The proclamat.ion further 
stated that 

Abdiir Rauf Ohowdry-Appellant. 
V 

N, P. L. S. P. Ohettyar Firm-Res-
pondents. , 

Transfer of Pro11erty Act, S. 52 - Ra,igoon 
M1micipat Act (G of 1922), S. 192 - Mortgage 
not notified to corporation - Prop~rty sold for 
clefai,lt in payment of property·tax-Pzirchaser 
eve,, after institution of suit on mortgage gets 
it free from mortgage - Lis penclens does not 
apply-Burn~,- La1id ancl Reve1rne Act. (ll of 
1876), s. 47. 

A mortgagee . who had given no notice of 
hie mortgage to the municipal corporation 
filed a, suit on his mortgage. In the mean­
while the property was sold under Burma. 
Land a.nd Rsvanue Aot, 8. 47 by the oorpora,• 
tion after due notioe to the mortgagor, . for 
non-payment of property taxes. Mortgagee 
joined the auction purchaser as defendant, 

Held : that the property was sold free from 
the mortgage because the tax in respect of 
which the default was made was a ptoperty 
tax and the corporation were entitled to put 
into force the summary method given in the 
Lower Burma. Land -and Revenue Act against 
the immovable property itself, which was 
quite independent of any remedy against the 
defaulter personally : A. I. R. 1927 Rang. 289, 
Appr. 

"the right offered for sale will be free from all 
enoumbranoes created over it, and from all 
subordinate interesh derived from it, except 
euoh as may be expressly reserved by me at 
the time of sale." 

The bailiff of the corporation con­
ducted the sale, which wa.s knocked down 
to the appellant for Rs. 700 on 26th 
April. 

We may here note that the respandent 
filed his mortgage suit against the mort­
gagor and her husband on 22nd July 
1926. If he had made an~ enquiry h& 
would have found that the taxes had not 
been ps.id on the mortgaged premises for 
over a. year, and, by not having given 
notice of his mortgage to the corpora.tion, 
the latter ha.d no means of giving him 
notice of the mortgagor's default. After 
the sale the respondent amended his 
plaint, joined the a.uction·purohaser and 
ple11o9-ed fraud and collusion, while the 
a.uotion-purcha.ser became the bena.mida.r 
of the mortgagor. 

Held further: that the doctrine of li3 pen• 
dens does not apply to this oase a.t all, as it 
would indeed be a dangerous extension of the 
doctrine to hold that neither Government nor 

The learned trial Judge makes aa 
initial mistake in the beginning of his · 
judgment by saying tha.t the appellant 
'was the purchaser of the property at a. 
Court auction sale." If this had been an 
ordinary Court a.notion sale; · all that. 
co~ld be sold in execution was the right, 
title and interest of the judgment-debtor. 
On the face· of the record, this was not a. 

a local body could recover its taxes· or rates 
from a , defaulter ao long as a, • law suit was 
pending betwaen the defaulter and some 0·1 his 
other creditors. 

K. 0. Bose-for Appellant. 
S. 0. Das-for Respondents. 
Judgment.-This is an appeal from 

the judgment and decree of the original 
side of this Court. The fa.cts are as 
follows: 

By a. registered deed (Ex. B), dated 7th 
December 1922, one Ma. Aye Nu alias 
Fatima. Bi Bi mortgaged to the respon­
dent firm for Rs. 3,000, premises known 
as No. 190, F Street, Ta.tmye Quarter, 
Rangoon. The mortgagee did not give 
a.ny notice of his mortgage to the Ran­
goon Corporation. The mortgagor ma.de 
default in pa.ying the property-tlloxes from 
the second qna.rter of 1925 to the fourth 
quarter of 1926. After due notice to the 
mortgagor, the premises were procla.imed 

I. R. (R~ng.) 5 & 6 

Court auction sa.le at all, but a sale under 
· $. 4 7, Lower Burma Land and Revenue 
Act, which provides a summary method 
of proceeding against the land itseH 
where the revenue · officer finds that 
there exists '.any permanent, heritable~ 
and tra.nsfera~le tight of use and occu· 
pancy by selling it at a. public auction. 
By 8. 194 (1), Ra.ngoon Municipal Act. 
1922 
"any arrears of tax or any fee or other money 
claimable by the oorporation under this Act 
may be recovered as if they were arrears of 
land revenue." 

Oases have arisen in whioh the Courts 
ha.ve refused to construe similar words 
a.s giving 11, local body oi' the income-tax 
authoritie3 the right to resort to th& 
summary method by the sale of immov-
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able property for the recovery of dues of 
a. personal nature. 

On this question we have been referred 
to a lucid judgment of Cho.ri, J., in the 
case of R. M. V. V. M. Ghettyar Firm v. 
M. Subramaniam (l). On p. 466 (of 5 
Rang.) the learned Judge after reviewing 
a number of a. cases, observes: 

"I am, therefore, cf opinion that, so far as 
"property-taxes," as defioed in 8. 80, City 
of Rangoon Municipal Aot, are concerned, 
it is open to the properly autboriz?d officer of 
the municipality to direct the recovery of 
arrears in the manner prescribed by Ss. 46 
11ond 47, Burma Land and Revenue Act, and 
that, to a sale held under thdse sections the 
provi~ions of S. 48 of the .Act will apply. I 
am strengthened in the conclusion I have 
arrived at by the fa.ct, to which my attention 
has teen drawn by the learned advocate for 
defendant 2, that the provisions of the Burma 
Municipal-Act and the Burma Town and 
Village Lands Act whereby lands paying mu• 
nicipal taxes are exempted from land tax, in 
lieu of the capitation-tax, show that the mu· 
nicipal "property-taxes" were meant as a kind 
of substitute for land tax, and that the legis· 
lature intended to put the municipal "pro· 
party-taxes" in the same position as land 
taxes." 

We are of opinion that the view is 
oorrect. The learned trial Judge bases 
his judgment in the ma.in on the doctrine 
of lie pendens. We do not consider that 
the doctrine applies to this case at all. 
It would, indeed, be a dangerous exten­
sion of the doctrine to hold tha.t neither 
Government nor 11, Local body could re­
cover its taxes or rates from a defaulter 
so long as a law suit was pending bet­
ween the defaulter- and some of his other 
creditors. For the reasons already given 
we are of opinion tha~ when as in this 
-case the tax in respect' of which the 
default is m':l.de is a. property tax the 
corporation a.re entitled to put ir:i.to force 
the eumtnary method given ip. the Lower 
Burma. and and Revenue Act against 
the immovable property itself, which is 
quite independent of any retnedy againso 
.the defaulter personally. 

The only question remaining is: Has 
the respondent established fraud and 
collusion on the pa.rt of the a.uction-pur­
ohaser and the mortgagor ? In our opin­
io? he has complet~ly failed.. The only 
witness called on his behalf 1s his clerk 
Shanmuga.m. In examination-in-chief h~ 
-says: 

"I think she, (the mortgagor) had pur­
chased it in the U8!me of defenda~t 4, May 
this because defendant 4 is related to defen· 
,dant l." 

(1) A. I. R. 1927 Rang, 289=5 Rang. 458, 

In cross-exo.mina.tiou he admits .tha.t 
he does not know personally how defen­
dants 1 and 4 are rels.ted; that he has no 
personal knowledge ab.-,ut the sale of the 
house by tho corporation; and that he 
has no witnesse; to show that the hous·e 
was purchased by defendant 1 in the 
name of defendant 4. The appellant 
denies that he is in any way related to 
the mortgagor or her husband. He ad­
I!lits that she occupies one of the rooms 
of the building and pays him Rs. 15 a 
month as tenant. The corporation bailiff, 
Maung Aung Hla, who held the auction 
sale, states that the house was an old 
house, worth about Rs. 1,000. Accepting 
this a.s the value of the house, Rs. 700, 
at an auction sale for non-payment of 
rates, seems to be a very fair price. 

The appellant states th'l.t he went to 
Pazundaung on the morning of the auction 
casually and there saw · a man beating a 
gaung. This is not very likely ; and, if 
the respondent had had ll,ny evidGnoe 
connecting the appellant with the mort­
gagor, this would be of some weight. 
But in the absence of any such evidence 
and in ".iew ~f a rea.so~abl~ pric_e having 
been paid, this adm1ss1on 1s quite inade­
quate to base a finding of fraud and 
collusion. There is no reason whatever 
for thinking that there had been collusion 
o? the part of the officers of the corpor a., 
tion. They had been more than usuaHy 
forhe::1,ring in respect of their unpaid 
taxes. The responq.ent's clerk ad'mits 
that in other c:1.ses his firm had given the 
corporation notice of their mortgages 
and, in o:o,r opinion, they have onl; 
themselves to blame for not doing so in 
this case and, for not ma.king any enquiry 
as to whether the rates were being pa.id 
We accordingly allow the appeal acd 
dismiss the suit, so far as the appellant 
is concerned, with costs in both Courts. 

Appeal allowed. 

Rutledge, C. J. and Brown, J. 

First Appe::1,ls Nos. 160 and 162 of 1928 
Deoide:l on 22nd May 1929. ' 

Ma On Kyi and another-Appellants. 
v. 

Ma Thaung May and another - R33• 
pondents. 
l 
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B1,ddhist Law - (Bi~nnese) - Aclopti,m -
.Monk. . 

A mutual adoption by persons who have n_o 
-bond either by rolo.tionship or in any other 
way is impossible. 

A Burmese Budhist monk cannot adopt. 

Zeya-for Appellants. . 
Ba Maw-for Respondent. 
Judgment.-These a.re ~\:'o appe~ls 

from a judgment of the Additional Dis­
trict Judge at Pyapon dismissing the 
.plaintiff-appella?-ts' suit_s. The plain· 
-tiffs minors claim certarn property as. 
:theirs by reason of the fact that th~y 
were adopted with the right to i~herit 
,b-y one U Zawtipala, a rahan and Ma 
·Thaik deceased, bv adoption deed. Ap­
pellants' advocate admits that the ad­
-option of young children by a Burmese 
Buddhist monk is invalid but contends 
that the joint adoption by Ma Thaik is 
-4uite legal. The adoption deed (Ex. A) 
•in the case of Ma On Kyi runs as fol­
:lows: 

11 When monk U Wiz~ya of Rmngoon said 
·to monk U Zawtipa.la, resident of Bhamo 
·Ywa. Kyaung: It _is very diffi.c~lt for me alone 
.to bring up the girl Ma. On Ky1, whom I have 
.in turn obtained outright and brought up I 
wish you to bring her up, jointly with Daya.· 
,ka.ma.gyi Ma Thike, resident of Bhamo vil· 
Ja.ge mutually adopt Ma. On Kyi to inherit 
·both good a.nd ba.d inheritanc_e a.nd execute 
-the deed in the house of Ma. Th1ke . at Bha.mo 
-village. " 

(Sd.) _U. Wiza.ya. 

The other deed (Ex. B) runs as fol­
llows: 

· 
11 This deed is executed on a Za.ya.t in the 

compound of Oho Kya.ung Tha.yetta.w Taik, 
Rangoon in respect of a girl on the 8th Wan· 
ing Pyo.the 1284, as follows : The surviving 
mother Ma Mai Mya after the death of her 
husband Maung Hmyin, says to Ko Po Kyin, 
-the husband and Ma Hmen, the wife, resi• 
-dents of No. 57, 11th Street, Rangoon : "As 

ing maturity; Ma Thaik was no rela,,­
tion of his but was a. supporter and · is 
referred to as a " Soon-a.ma.. " Accard-
i ng to the evidence on behalf of the 
plaintiff U Zawtipala, though a. Phongyi 
had inherited his share of family pro­
perty, which was undivided and he was 
pa.id by other members of the family his 
share of the income of the property and 
at any rate in the . latter yea.rs either 
brought paddy land in Ma Thaik's name 
on behalf of the minors or gave money tQ. 
Ma Thaik with which to purchase la.ncl for 
the minors. We have already me:i­
tioned that Mr. Zeya admitted that it. 
is impossible for a .Burmese monk to 
adopt children. We agree that, bound 
as a mpnk is by the Vina.ya, such a pro. 
ceeding is quite impossible. It is ad­
mitted that the two minor children were 
entrusted to Ma Thaik's ca.re and lived 
with her. The adoption deeds have 
never been signed by Ma Thaik and the 
plaintiff's evident'.!~ represented her 
as having no property of her own and 
being maintained by U Zawptipala. Th~ 
adop\ion from the deeds on the face of 
it looks as if it were a mutual adoption, 
but such a one would be impossible 

cit is.too burdensome for me, who am a woman 
:to bring up my natural daughter, plea.so 
·bring up the said child for good ag your 
<laughter. Having undertaken that here· 
after there shall be nobody who will claim 
to take ha.ck the child : the child wa.s deli· 
vered in the presence of local elder, Sa.ya Ba 
and witnesses Ma Kwe Ma., Daw Ii, Ko Ba 
'Thaw, Ko Po Myin, and Ma. Hmon, those who 
had asked for the child for good, delivered 
the child to U Zawtipa.la., resident of Bha.mo 

··Ywa Kyaung, Moulmeingyun Town, Myaung· 
•II!-Ya District and Ma Thik9 resident of the 
-same village, with consent for !1,doption witb, 
,the right of inheriting: writer U. Za.wtipa.la. 

· since there seems to have been no bond 
either by rela.tionf;!hip or 11,ny other way 
between U Zawtipa.la and Ma. ':Cha.ik. In 
fa.ct, Ma- Tha.ik seems to have been used. 
by the Phongyi as an agent or servant._ 
He could not keep the female children 
in his kyaung, or kyangdaik and accord•' 
ing to his own statement he employed 
Ma Thaik and supportetl . her af;! his · 
agent or employee in looking after - the . 
two little girls. There is no evidence 
before ns tbat Ma Thaik of her own voli­
tion ever wished to adopt the two girls'.. 
as her daughters with a view to inherit. -
tn fa.ct we have never come across a case, 
where two persons unconnected · with 
each other either by relationship or 
marriage purported to adopt and became 
the . p1rents of minor . children. The 
only question argued before us was that 
of the adoption of the two minor ap­
pellants by the late Ma Thaik. An is• 
sue was framed namely : •• wa.s Ma Thaik 
a trustee or benamida.r · of the plain­
tifl;? -" • This _was :not argued probabty 
for the reasons gtven on: p, ·3 of the judg:. ; 
ment appealed .from, .Y¥hic]1. sho;ws · th~t. 
t.he a.ppellants' , advqo~t!'.l io, t-4e trial : 

The monk U. Za.wtipala, gave evidenc~ 
.11,t the trial. It appears that he had 
adopted a number of children, mostly 
rfema.les but they had died beforti · reach~ 

Coutit abanqoned __ tlie,. plea ~ha.~ the pro .. 
tierties in qispute •~~long , to the · minor-
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appellants absolutely in their own right 
and tha.t Ma. Tha.ik was only their 
trustee or benamidar. The learned 
Judge goes on to say : 
• " He prays only for a declaration that the 

properties belong to the plaintiffs as the sole 
];ieirs of the deceased Ma Thaik, being her 
adoptive daughters. There is therefore no 
necessity for us now to give a decision on the 
fourth issue. ,,. 

The position then is that the plain­
tiffs have failed to establish that they 
were adopted with a right to inherit by 
Ma Thaik. It is also clear that while 
U Za.wtipala purported to adopt them, 
in fa.ct he could do nothing of the kind. 
That being the case, their suit was 
rightly dismissed by the trial Court. 
These appeals are dismissed with costs. - . 

Appeal dismisied. 

Brown, J. 

r;-specia.l Second Appeal No. 585 of 1928, 
Decided on 8th May 1929. 

Ko Ma,mg Nge-4ppella.nt. 
v. 

Lalmaw-Respondent. 
Civil P. C.; S. 11-Decree-holder applying Jo,· 

,:ucution of 'preliminary morfga,ge·decree -
Judgm"tnt·debtor not objecting to exect£tability 
of decree and al.lowing it to be satisfied to 
c"tain e;rfent-Judgfl~ent·debtor cannot be said 
to adnwt that decl'U could be exe_cuted to any 
larger e~tent. 

Although orders in e::1:ecution proceedings 
operate as res judicata, nevertheless the fact 
that exi,-cution has been O!dered as regards a 
certain s~i;n 4oes µot operate as res judicat'lt 
with regard to the amount due under the de· 
oree. 

Where a decree-holder applied for execution 
of a prelin:dnary mortgage decree for a certain 
amoun·t and the judgment-debtor -did not raise 
objection that the decree was not executable 
at all and allowed it to be satisfied to a cer­
tain extent, it cannot be said that the judg­
ment· debtor admitted that the decree oould 
be executed to any larger amount so as to hold 
that the exeout~bility of the whole decree ·had 
been adjudicated upon. 

P. K. Basu-for Appi>lla.nt. 
S. Ganguli-for Respondeat. 

. Judgment.-In Snit No. 196 of 1925 
ai the Township Court of Toungoone U. 
Tbp, Ma.ung sued for a decree for Rs. 
572-8-0 with costS" and interest against 
the respondent, La.lma.w. He. set forth in 
liis plaint that his debt wa.e secured by a. 

·mortgage but that the mortgaged pro­
perty had already besn sold for default of 
payment of fishery revenue. He asked: 
not for a mortgaged decree but for simple· 
money deoree. A written a.dmission was 
filed on behalf of the defendant, and the· 
Judge passed judgment to the effect that 

"There will be a preliminary mortgage-de· 
oree for Rs. 572·8·0 with costs and interest at­
lihe stipulated rate frcm the date of the suit; 
till the date of payment, gayable w-it-hiu- s-i»: 
months from this dalie- against· the defen· 
dants," 

An ordinary preliminary mortgage de­
cree was drawn up. The amount payable­
under that decree was shown to be Rs-. 
500 as priucipal, Rs. 162-8-0 as interest 
and Rs. 63 as costs, and the total was 
stated to be Rs. 825,8-0. The date of 
the decree was 17th June 1925. On 19th.. 
June 1925 U Tha Maung filed an appli.­
cation for execution. In his application. 
he stated the amount of the decree was 
Rs. 572-8.Q and the costs were Rs. 56-4-0. 
As a result of his application he realized-­
a sum of Re. 4{')0 on 30th July 1925.. 
Not~ing further seems to have happenew 
for over two years until on 10th Sep­
tember 1927, the present appellant Ma­
ung Nge filed an application for exeoution, 
as transferee of the deoree from U The. 
Maung. In his application, he showed.­
the a.mount due under the decree to be 
the same as on the previous application 
of U Tha Maung. This application was 
ultimately infructnous o,ving to the-­
failnro· of both sides to appear on a. day 
on which the case was fixed for hearing._ 
On 3rd Nove.)llber 1927, the transferee of 
U The. M.aunsi filed another application­
for execution and in that application he­
showed the amount due as Rs. 662-8-0 
for principal and interest and Rs. 63 
costs. The judgment-debtor contended 
that the decree had been satisfied in full­
The trial Court at first held in favour of 
the transferee. The judgment-debtor ap­
pealed to the District Court and that 
Court ordered further enquiry to be ~eld ... 
The Court h_~ld further enquiry and again 
passed orders that the dec1:ee had net 
been fully satisfied and was executable. 
The judgment-debtor_ appealed again to .. 
the Distr~ct_ Court and the learned Judge 
of that Court then for the first time dis­
oovered that the actual decree was not. 
one which could be executed at all. That. 
he was correct in this view, there can be.. 
no .. doubt. 

/ ,. 
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The decree is not a. decree for the pa.y­
ment of money, but merely o.n ordinary 
.preliminary mortgage decree. It is clear 
.tha.t it is incapable of execution. In view 
of this finding the District Oourt set 
aside the order of the trial Court direct­
ing execution against the judgment-debt­
or. Against this order the present appe:1ol 
has been filed. It is not contended that 
the decree is in fact ca.pa.ble of execution 
but it is contended that in view of the 
previous proceedings and in accordance 
with the general principles of res judi­
.oata, the judgment-debtor cannot now 
raise this question. The provisions of 
S. 11, Civil P. C., do not specifically ap­
ply to execution proceedings, but it is 
settled law taa.t the general principles of 
res judicata must be follow~d in dealing 
:with such proceedings. The contention, 
before me is that in the execution pro­
,oeedings of 1925, the judgment-debtor 
might have opposed the e:s:ecution on the 
ground that the decree was not execut­
able at all, and that as he did not raise 
this contention and as the decree was ac­
tually executed it must be held that it 
had been finally decided by that Coud 
. that the decree was ca.pable of execution. 
The difficulty in upholding this conten­
tion seems to me to lie in the interpreta­
tion of the effect of the previous order for 
execution. In the 1925 proceedings the 
.applica.tion shows that there was a 
money decree for Rs. 634-4-0. But it is 
-0lear that the decree-holder himself bas 
not claimed that the Court decided that 
that was the amount to be ex~cuted. He 
himself now claims that the decree was 
for Rs. 725-8-0 and in the circumsta.nces 
I do not see how it can be held that the 
-effect of the previous decision was. that 
.the decree was executable .for any specific 
.amount. It was not in fact executable at 
a.11. The judgment-debtor by his action 
,a.llowed it to be satisfied to the extent of 
Rs. 450 ; but it ca.nnot be oontended as a 
.result ol that that he admittsd that it 
-could be executed ~o any larger amount. 
If the principle of res judicata were ap­
plied 11.t all, I think it is clear that the 
.plaintiff would be limited to claiming 
Rs. 634-4-0 less the amount already exe­
cuted. 

There is authority for the view 
that although orders passed in execution 
npera.te as res judicata neve1theless the 
fa.ct that execution has been ordered as 
-rEiga.rds a certain sum does not Qperate as 

res judicata with ·regard to the ainounfl 
due under the decre.e, and the amount ac­
tually due under the decree in the present 
case is · precisely nil. It does not seem 
to me that the previous proceedings re­
ally decided as between the parties any­
thing more than tha.t the sum of Rs. 450 . 
could be realized under tha.t decree. That 
being so, the question a.s to whether the 
decree is further executable has not been 
adjudicated either directly or impliedly, 
a.nd I do not think that the principle of 
res judicata can be applied in this case. 
The appellant's remedy, if any, would ap­
pear to be to take steps to have a proper 
decree drawn up. I dismiss this appeal 
with-costs. 

.ippeai dismisseck 

-
Chari, J. 

· Special Second Appeal No. 548 of 1928, 
Decided on 25~h April 1929. 

(Ma1rna} Ba Tha,i and anothe,·-Ap­
pella.nts . 

v. 
(Maung) Sein Win and another-Res­

pondents. 
Eviden~e Act, S. 116 - Riglits of ·vendors · of 

plaintiff exting idshed by ad·v,rse possession by 
defenda,it-Defendant, after purchase of lan.i 
by plaintiff taking his permission to occupy 
land-He is not estopped fl'Om pleading 11equi,i­
tion of title by adverse possession-.Ad·verse Pos­
sessio1i-Defendant in possession of plot of lanli 
for nearly 15 years prior to · ·,ts ptirchase b11 
.plai_ntiff-It win be asstUlltd, in suit bro:aghl 
to eJtct deje,idant, that hi., possessiott to/U acl­
vei·se till dale of conveyance to plainfiJ/ in ab­
sense of edde1ic1 thal such possession was ~er­
missive . 

Where the rigMs of the vend~rs of°the pla.in­
tiil ha.d become extinguished by adverse pos­
session of plot of la.nd by defenda.nf; for more 
than 12 yea.rs, the defendant will uo\ be estop­
_ped from plea.ding acquisition of title by 
adverse possession a.nd denying plaintiff's title 
to plot even though the defendant, after pur­
chase of the plot by the pla.intill ha.d obtained 
his permission to occupy the plot. 

Where the defendant wa.s in possession of a 
plot of la.nd for nearly 15 yea.rs prior to the 
p11rch&se of the land including 11he plot by 
the plaintiff and where there wa.s no evidence 
tha.t the possession of \he defendant wa.s per­
missive, in a. suit brought by the plaintiff after 
purcha.se to eject the defendant, it \vjll be 
a.asumed tha.t pos11ession of the defendant wa.s 
a.dverse till the date of the conveyance to the 
_pla.inHff : Special Secon<i Appeal No. 121 ~/ 
1~16, Ril-. on. 
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E. v'"illa-for Appellants. 
· S. Ganguli-for Respondents. 

·.Judgment.-The plaintiffs in the ori­
ginal suit sued to eject the defendants 
from a small portion of land, measuring. 
·0:1: anre; forming part of a larger plot of 
· land which they had purchased from Po 
·Kya.w and Daw Hoit. The map shows 
that this portion of the land is abutting 
oil the creek and is presumably used by 
the defendants as a dwelling site. The 
trial Judge gave a decree in favour of the 
plaintiffs in the suit, whose case was that 
after be bad purchased the land, the de­
fendants obtained their permission to 
occupy this land. The learned To"r.iship 
Judge b~ieved the evidence on this point 
aria· though he · was of opinion that the 
defendants had been living in the suit 
land for over 15 years, -since it bad been 
proved beyond all reasonable doubt that 
the defendants ·asked the plaintiff's per­
mission, their subsequent possession 

· would not be adverse to the plaintiffs, 
however long the defendants may be in 

. possession. _ He therefore held that the 
defendants could not claim adverse pos­
session, even if they had been occupying 
the land for over 12 years. I am not 

·sure what the learned Judge means 
exactly by these remarks, but in 'the result 
be gave a decree in favour of the plain-

. tiffs, as I have stated above. The matter 
· wa.s taken up in _p.ppeal to the District 
Judge, who held that the defendants had 
been in possession of the land for over 

th~m in aenying the plaintiff's title and 
asserting their own title to the Ian?· 
There is ample evidence and I am on this 
point in agreement with the District 
Judge that the defendants had been in­
possession of the land for nearly 18 years. 
That is for nearly 15 years prior to the­
purchase of the land by the plaintiffs. 
It is not alleged that their possession 
originally started permissively. Though 
the presumption of law is that every pos­
session starts legally, where a plaintiff 
wants to establish that the defendant's. 
original possession was permissive it is 
for him to prove this allegation and if he­
fails to do so it will be presumed that 
the possessi~n was adverse : see Maung· 
Gri v. u· Shwe Gyo (1). It must be· 
therefore assmumed in the absence of ap.y 
evidence to the contrary that . the posseg: 
sion of the defendants was adverse till 
the date of the conveyance in favour of 
the plaintiffs. Ma Hnit, one of the per­
sons who conveyed the land, states that 
the defendants built the house because­
the land was th-eir own. This is possibly 
an error beca.uee the land clearly forms 
part of the holding sold by her and her 
husband to the plaintiffs, but the defen­
dants themselves state what is prolrably­
true that they never asked auybo~y•s­
permission when they built the house-;on­
the land . 

It is in accordance with probabi­
lUy beca.use in places like the place· 
in question where the land is very che'<l.p., 
no orie ever thinks of asking anybody's 
permission when he builds a house on a,. 
portion of t t e land ; If an objecting land­
lord takes steps to eject him from the, 
land, he would be thought to be vary· 
unneighbourly. If the defendants had· 
been in possession of the land prior to­
the purchase of the land by the plaintiffs 
for over 12 years, then the rights of the· 
vendors of th9 plaintiffs whatever they 
were had become extinguished by oper­
ation of S. 28, Limitation •Act. The, 
result would be that at the iime of the­
date of the sale, the ve"-dors of the plains 
tiffs had no right, title or interest in the­
land . Any statement by the defendants, 
therefore must have been made based upon_ 
a mistake and misconception of the legs.I. 
rights of the plaintiffs, and such an ad­
mhision could not operate as an estoppal~ 

i5 years and that they could claim to 
have been in adverse possession, and, 
therefore the plaintiff's suit must fail. 
·He therefore allowed the appeal and dis­
missed the plaintiff's suit. The plaintiffs 
oome op to this Court in second appeal. 
Their evidence is not of a very high 
quality that the defendants did ask for 
permission from the plaiotiff s to occupy 
the land. What really happened pos­
sibly is that the plaintiffs having bought 
.ihe land told the defendants that they 
had become the owners of the land and 
wanted to remove their house, and the 
defendants possibly had replied that they 
would do so next year or so. I have 
dotxbts whether anything more transpired, 
but assuming that the evidence on this 
point is as found by the Township Judge, 
the question still rnmains whethei: the 
possession of the defendants is on that 
account permitsive and wnether their / 
seeking permission of:the plaintiffs estop,r 

(1) Special Second Appeal No. 121 of 1916., 
Decided by Maung Kin,.J •. 

I 
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nor could the permission if any by the 
plaintiffs to the defendants estop them 
under S. 116, Evidence Act, from denying 
the plaintiff's title. They would un­
doubtedly be licensees but they sought 
the license under a. mistake. Therefore 
even assuming that the plaintiff's evi­
dence on this point is true, it is still 
open to the defendants to plead that they 
acquired title• by adverse possession, and 
on the evidence it must be held a.s the 
District Judge held that they . had so 
acquired title to the land. The appeal is 
therefore dismissed with costs. 

Appeal dismissed. 

- ·--'-

Heald and Mya Bu, JJ. 

Civil Miso. Appeal No. 55 of 1928, De­
cided on 30th January 1929, against order 
of Dist. Oourt, Tharrawaddy, in Civil 
Miso._No. 99 of 1926. 

K. P. S. P. P. L. Firm-Appellants. 
v. 

G. A. P. G. Firm-Respondents. 
BurmtJ, Ooiirts Mam,al, Para. 807 (A) I -

Prot>incial Insolvency A:t (5 of 1920), Ss. 56 
(2) b 41 and Gl-No commission on realization 
by s~le nf mortgage money-Proceedings do not 
necessarily end-Discharge of insofoent does not 
affect Court's power of distributing assets, 

In Burma the receiver i3 not entitled to 
commission on the amount of the modgage 
money reillized by the sale of the mortgaged 
property : A. I. R. 1928 Rang. 28, Foll. 

An order under S. 41 does not necessari·Iy 
put an end to the proceedings in foG insolven­
cy : A. I. R, 1925 Ra,~g. 105, Foll. 

The insolvency Court undoubtedly has 
power to give direotions as to tbe distribution 
of the assets am:ing the creditors who have 
proved in the insolvency. The discharge of 
the insolvent' does not put an end to the 
Court's power to give such directions : A.I.R. 
1925 Rang. 105, Rel. o,~. 

B. K . B. Naidt,-for Appellants. 
Venkatram-for Respondents. 

Judgment.-The present parties are 
creditors of · one Kyin Sein, who was ad­
judicated insolvent on his own petition 
in Civil Misc. Ca.se No. ,99 of 1926 of 
ihe District Court of Tharrawaddy. 
The insolvent possessed only the follow­
ing properties : 

(1) A bouse at ·Tbarrawaddy. 
(2) Two holdings of paddy land said to 

be Nos. 33 and 35 of 1925-26 of Thanat-

pyit kwin, measuring together 37-67 
acres. 

(3) Two holdings of paddy land said to 
be Nos. 33 and 35 of 1925-26 of Tawya­
gon kwin, measuring together 22·99 acres. 

(4) ·Two holdings of paddy land said to 
be Nos. 52 and 53 of 1925-26 of Ashe 
kwin, measuring together 29'00 acres. 

T~ M. T. T.K. M.M.S. M. ~ & 
Chettyar Firm proved in respect of a first 
mortgage over the house for Rs. 8,152-15. 
The K. P. S. P. P. L. Firm, who are the 
present appellants, proved in re11pect of a 
seoo~d mortgage on the house and the­
la.nds in Thanatpyit kwin for Rs. 7,917. 
The M. L M. R. M. Firm proved in res• 
pect of a · first mortgage on the la.nds in 
Thanatpyit kwin and a first mortgage on, 
holding No. 52 in_. Ashe kwin for 
Rs. 7,307-4. The 0. A. P.O. Firm, who• 
are the present respondents, proved in 
r~spect of an only mortga.ge on the land·s. 
in Tawyagon kwin and on holding No. 52 
in Ashe kwin, and a. second mortgage on 
holding No. 52 in Ashe kwin for 
Rs. 6,557-8. There were other creditors 
whose debts were unsecured. By an 
oversight the C. A. P. 0. Firm, . that is 
the present respondents, were omitted 
from the schedule of creditors. The re­
ceiver sold all the properties -free of mort­
gage, as shown below : 

Rs, a.p. 
(1) The house for 8,6l)l;i O 0 
(2) ,, Thanatpyit paddy lands for 10,900 0 0 
(SJ ,, Tawyagan ,, ,, ,, 620 0 0 
(4) ,, Ashe kwin ,, ,, 1,150 0 0 

21,805 0 0 

From this amount the receiver deduc:.. 
ted Rs. 1,065-4 as his commission, leav­
ing for distribution Rs. 20,239-12. That; 
a.mount was divided among the creditors. 
as follows : 

Rs. a.p. 
To the .hI.T.T.K.M.M.S.M.A.R. Firm 8,208 4 0 

1, K.P.S.P.P.L. ,, 4,489 4 0 
., " M.L.M.R.M. ,, 7,597 4 0 

20,28912 0 

1 The C. A: P. C. Firm, who :i-eceivoo no­
thing, na.turally complained and t~ 
Oourt said that because the lands which 
were mortgaged to them and were not 
mortgaged to any of the other creditors­
had been sold for Rs. 1,770, they were 
entitled to recover that amount from the 
K. P. S. P. P. L . Firm who ha.d ta.ken 
the money out .of Court. The K. P. S. P. 
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P. L. Firm appeals against tha.t finding 
on_ grounds tha.t the insolvency Court 
had no jurisdiction to decide in insolven­
cy proceedings such a question as tha.t 
a.rising between them an:l the C. A. P. C. 
Firm, that if it had such jurisdiction 
generally, it had no such jurisdiction at 
the time when the order was ma.de be­
-ca.use an order for the discharge of the 
insolvent had already been made, that 
the application of the C. A. P. C. Firm 
was res judicata by reason of the rejec­
·tion of similar a.pplicatious made at 
-earlier eta.gas of the proceedings and · that 
on the merits the C. A. P. C. Firm was 
not entitled to recover the sum of Rs.1770 
from them. 

There is clearly no force in the first of 
these grounds because the insolvency 
Court undoubtedly has power to give 
directions as to the distribution of the 
assets among the creditors who have pro­
ved in the insolvency. Similarly, there 
is no force in the ground that the dis­
charge of the insolvent put an e.nd to the 
Court's power to give such directions; It 
was ea.id in the case of Rowe and Co. 
Ltd. v. Tan Thean Taik (1) that : 
· ''One of the main objects-of every adjudica· 
tion of an insolvent is to make hie estate divi· 
J!ible amongst the creditors and it must often 
occur that valuable assets are still in the 
'hands of the Official Assignee and in process 
of realiHtion for tha• purpose at the date 
-when the insolvent applies for his final dis· 
oharge," 

and we agree with the conclusion of the 
learned Judge in that case that an order 
under S. 41 of the Act does not necessari­
ly put an end to tee proceedjngs in th 3 

insolvency. We have no doubt that in 
this case the Court still had power to 
make the order against which appellants 
appeal. There is clearly no question of 
res judicata. It is true that respondents 
-had made va.rious prio:i;- applications for 
the proceeds of the sale of the properties 
mortgaged to him, but there was no final 
order adjudicating on their claim before 
the order which is miler appeal. As for 
the merits, it is clear that appellants' 
case has no merits of any sort; The sum 
of- Rs. 1,770 mentioned in the lower 
Court's order represents the sale proceeds 
of the Tawyagon lands aud of both the 
boldings in Ashe kwin. The Ta.wyagon 
1a.nds were mortgaged only to respondents 
and as the sale proceeds al. those lands 

were insufficient to satisfy respondents' 
mortgage respondents were clearly enti tle'.l 
to the whole of those sale proceods, none 
of the other creditors having any inter~ 
est of any sort in them. The a.mount of 
those sale proceeds was Rs. 620. As for 
the Ashe ·kwin lands respondents held a 
first mortgage over holding No. 53 and a 
second mortgage over holding No. 52, the 
M. L. M. R. M. Firm having 11, prior 
mortgage over holding No. 52. The M. 
L. M. R. M. Firm's first mortgage over 
holding No. 62 was satisfied by the sale 
of the Thana.tpyit lands, which were also 
included in their mortgage, without re­
course to the sale proceeds of holding 
No: 52. and therefore the sale proceeds of 
holding No. 52 as well as those of hold­
ing No.53 were wholly avai.lable for satis­
faction of respondents' mortgage debt. 
Appellants held no mortgage over any of 
the lands which were mortgaged to respon­
dents and· in respect of which respondenbs 
claim the'l sale proceeds, and since those 
ee.le proceeds were insufficient to satisfy 
respondents' mortgage debt, neither ii.ppel­
la.nt nor any other creditor had • any 
rights in respect of them. 

The only matter In which the lower 
Court's order was mistaken is that .. it 
ordered appellants to pay the gross s84e 
proceeds to respondents, disregarding ttie 
fact that the receiver had already ta.ken 
his commission out of them. The order 
must there.fore be varied by deducting 
from the sum of Re. 1,770 the a.mount of 
the rcc.eiver's commission on the sale of 
these propprties. That eommission 
a.mounted M' Rs. 88-8 a;nd therefore the 
sum payable by a.ppellante to respondent& 
is Rs. 1,681-8. 

The receiver had, however, no right to 
any commission : vi.ie the ruling of this 
Oourt in the case of R. M. M. Chettyar 
Firm v. U Hla. Bu (2) and the rules con­
tained in para.. 307a. (1) of the Burma 
Courts Manual, and therefore be must 
refund to respondents the sum of Rs. 88-8 
which he has wrongly ta.ken. On appli­
cation by any of the oth'l!r creditors who 
are interested in the matter he should be 
made to refund the balance of his com­
mission so far as such commission was 
not paid in respect of the surplus of sale 
proceeds over the mo:i:tgage debt due on 
the particula.r lands sold. 
I . . 

<1) A, I. B, 1925 Rang. 105=2 Rang. 6~. .,/ (2) A. I. R. 19'Z8 Rang, 28=6 Rasg. 623, 
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We note that the conduct of the insol­

ivency proceedings in the lower Courh re­
flects no credit on either the Court or the 
receiver. The Court clearly framed the 
schedule of creditors carelessly, since it 
-omitted to notice that respondents had 
proved their mortgage debt and it failed 
-to enter them in the eche:lule, a.ad both 
the Court and the receiver seem to have 
been entirely ignorant of the provisions 

-of S. 47, Insolvency Act, and of the fact 

Oo1itract Act, S. 78 - Person ettgagid as 
tu1,cher by mo1ith - No provision for notice to 
leave - Contract can be terminated by one 
moiitn's notice. 

Where a person is engaged as a· teacher by 
the month and there is nof;hing in the agree· 
meut, providing for notice to leave on either 
side, the contract would be terminated by a 
reasonable nof;ioe and one month's notice is 
reasonable : .Allen: In the matter of, (1910) 
K. B. 597; 13 Bur. L. T.-168, Rel. on. 

E. Maung-for Appellants . . 
Ba Thein-for. Respondents. -that the receiver is not entitled to com-

mission on the. amount of the mortgaged 
money realized by the sale of the mort­
gaged property. 

Judgment.-This is an appea.l under 
the Letters Patent which arises under 
the following circumstances. The plain­
tiff who is a school master brought a suit 
against the members of the Natiobal 
School Committee of Einme, claiming 

In the result the order of the lower 
-Coor~ is varied by the substitution of the 
amount Rs. 1,681-8 for Rs. 1,770 as pay­
able by appellants to respondents and by 
the addition of an order for the payment 
of Rs. 88.8 by the receiver to respon­
dents. In view of the fa.ct that the 
,greunds for the a.Iteration of the order 
wqre not mentioned by appellants in the 
appeal, appellants will pay respondents' 
.costs in this Oourt, advocate's fee to be 
.five gold mohurs. 

damages for wrong!ul dismissal. The 
learned Sub-Divisional Judge was of opi­
nion that the plaintiff h·a.d been engaged 
on a month to month contract and awar­
ded ~im one month's salary by way of 
damages. The District Judge, however 
seems to have agreed that the plaintiff 
was engaged upon a monthly ha.sis, but 
he was of opinion that six months' salary 
would be 8' reaso_nable compensation for 
_his dismissal. Upon appeal to this Court, 
the learned Judge o.ppears to have agreed 
with the finding of the two lower Courts 
as to the terms upon which the plainti-ff 
was engaged but he said that he was not 
prepared to disagree with t.he "opinion 
of the lower appellatri Court that six 
months' sala.ry in lieu of notice is not 
excessive." He subsequently granted a 
certificate enabling an appeal to be ma.de 
to a Bench of-this Court. The respondent 
entered into the service of the appellants 
on or about 26~h July 1926. On 15th 
October of that year, he received a letter 
terminating his employment, "within 
one month" from his date and offering 
to pay the sum of 225/- being as we 
understand it 150/- by way of salary for 
that month and the balance 75/- being 
in respeot of fifteen days in October. The 
respondent refus-ed to accept this offer 
and wrote on 22nd October cla.iming 
3757/- and included in this 1:1um was 
3?00~- as damages consequent upon his 
d1sm1ssal. The first question to be de­
termined is : What was the agreement 
for the hiring of the respondent? We 
need say no more than that we agree 
that he was employed b-y the month at a 
salary of 150/- per month. It is clea.r 
that there was nothing in the agreement 

The respondents have .filed a. cross-ob­
jection claiming ·that the Court ought to 
have allowed them interest on the amount 
-awarded. The learned Judge .in the 
lower Court considered respondents' 
olaim to interest and rejected it, and we 
~re of opinion th!!,t in refusing interest he 
exercised a right discretion, because res. 
pondents were negligent in not seeing 
.that they were brought on to the sche­
dule of creditors. They were present at 
the sale and raised no objection to the 
.sale of •he properties, which were mort­
gaged to tb.em, free of their mortgage. 
We therefore dismiss t'be cross-objection 
without orders for costs. 

Order varied. 

Otter and Heald, JJ. 

Letters Pa.tent Appea.l No. 111 of 1928, 
.:Decided on 25th February 1929, against 
Judgment of Doyle, J.," in Special Second 
,Appeal No. 95 of 1928. 

Tht1in Pe and others-Appellants. 
v. 

J. P. De Souza and another-'-Reepor.:­
;Jents. 
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(wbl.cli was a verbal one) provided for Where a plaint was headed " Suit valued a.t 
Rs. 86 for enforcing an award " and nd 

notice to leave on eithe"r side, nor was valorem Court-fees had !:eon paid accordingly, 
there any evidence at the trial of the though at the conclusion of the plaint tl,10ro­
existence of any custom in such a. oase. was a prayer that 'the award may be ordered 

f • to be filed but the prayer further asked that-
As hn.d been laid down, there ore, 1D a a decree be passed in nocordance with its 
number of cases, the contract would be terms. 
terminated by a reasonable notice. Upon Held: that there was a suit for the enforce­
this '(loint, we need only refer to the case ment of the award and not an application to 
of In the matter of. the African 4-ssocia- file an award before the t·rial Judge aud that 
tion, Ltd. and Allen (1) A David v. St. a second appeal did therefore lie: 7 Biir. L. T ·. 
Anthony's High School (2) a decision of 279• Ref. 
the Chief Court of Lower Burma, ap- N. N. Sen-for Appellant. 
pa.rently upon a somewhat similar facts. Bhattacharyya-for Respondent. 
In the latter case [following M. E. Moala Judgment.-The appellant, Gunnu 
v. K . . C. Bose (3)] the learned Judge Meah, filed a suit in the Township Court 
thought that thirty days wages war, suffi- of Insein for the enforcement of the terms 
cient. In the present case, the respon- of an award directing the defendant to 
dent wah engaged by the month, and in convey a certain house to the plaintiff. 
the absence of special agreement, it seems The plaint set forth that the matter was 
to us reasonable that he should be given referred to an arbitration consisting of 
one month's notice. We observe he was 11:ahomedan elders of Insein and that an 
not turned out forthwith . He had an a.ward was made by them on 25th August 
opportunity while still keeping his ap- 1927. The defendant, while not denying. 
pointment to look for other work. We that the matter had been referred to arbi­
have no"doubt that the committee have tration, pleaded that the award was in­
acted reasonably and the appeal is-there- valid as it had not been signed by all the­
fore allowed. As the appellants have arbitrators and also that the award was 
been all along willing to pay 225/- men- bad on the ground of misconduct and cor­
tioned in their notice respondent must ruption of the arbitrators. The written 
pay the costs of the appellants in all statement did not specify what the mis-
Couds. conduct and corruption complained of 
, Appeal allowed. were. Evidence was called to show l hat 

(1) [1910] 1 K. B. 897=79 L. J. K. B. 259= 
26 T. L. R. 294=102 L. T. 129. 

(2) [1920] 13 Bur. L. T. 168. 
13) [1916] 8 L. B. R. 420=33 I. C. 981=9 

Bur. L. T. 63. 

Brown, J. 

Second Appeal No. 434 of 1928, Deci­
ded on 30th January 1929, against judg­
ment of Dist. Judge, Insein, in Civil 
Appeal No. 22 of 1928. 

Gunnu Meah-Appella.n~. 
v. 

A'. Rahman-Respondent. 
Oi L'il P. 0., Sch, 2, Para. 15-Arbitration -

Suit f or e1iforcement of award - Sig1tature of 
1Jartu 111ay not estop hvm from disputing cor· 
r eclness - Civil P. 0., Sch. 2, Para. 20 and 
S . 100-Sz,it f or ~nforcement of awar<l praying 
also that award•bi, filed-Secon<l appeal lies. 

The mere signature by a. party to an awa.ra 
does not necessarily in all ca.see estop him from . 
afterwards disputing the correctness of the/ 
ward : A.I.R. 1923 Rang. 187, Dist. / 

the arbitrators refused to examine two of 
the witnesses named by the defendant. 

The trial Court held that the arbitra: 
tors to whom the matter was referred 
oon~isted of some 30 persons and that­
only 12 of these persons signed the award. 
The Courtf further, held that the arbi­
trators had refused to examine witnesses­
named by the defendant. The suit was-­
therefore dismissed. The findings of fa.of; 
by the trial Court were accepted by the 
lower appellate Court, which dismissed· 
the appeal ; and the present appeal ha.s ­
heen filed under the provisions of S. 100,, 
Civil P. 0. 

A preliminary objection has been taken 
on the pa.rt of the respondent to the effec• 
\hat no further appeal lies. It is con­
tended that there wat'no suit to enforce, 
an award but that in fact the matter 
before the Court was an application to 
file an award under the provisions of 
para. 20, Sch. 2, Civil P. C. If that con­
tention is correct, then no second appeal 
would lie ; but I do not think that the· 
contention can be upheld. The distinc­
tio11 . between an application to file an, 
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a.ward and a suit to enforce a.ri a.ward is 
pointed out in the case of Nga Hla Gyaw 
v. ~fi Ya Po (1). In the present case 
·the plaint is headed "Suit valued at 
Rs. 86 for enforcing an award " and ad 
valorem Court-fees have been paid ac­
cordingly. Iii is lirue that at the conclu­
sion of the plaint there is a prayer that 
the award may be ordered to be filed ; 
but the prayer goes on to ask that a decree 
be passed in accordance with Hs terms 
for the conveyance of the said house to 
the plaintiff. The plaint was accepted 
as a plaint in a suit and appears to have 
been treated as such throughout. 

I am of opinion that there was a suit 
for the enforcement of the award before 
the trial Judge and that a second appeal 
dotis therefore lie. But in th is second 
a.ppea.l questions of fa.ct cannot be raised 
and it has not been contended before me 
that the findings that only some of the 
arbitrators signed the award and that 
the witnesses were not all examined can 
be challenged. The only point argued on 
behalf of the appellant is that the res­
pondent signed the award himself and is 
therefore now estopped from challenging 
its validity. 

I have been referred on behalf of the 
appellant to the case of U G'Unawa v. 
U Pyinnyadipa (2). In that ca.se there 
bad been a reference to arbitration and 
there had been an irregularity in the pro­
ceedings in that at one of the sittings of 
the arbitrators when witnesses were 
examined one of the arbitrators was 
absent. This was the second of the three 
sittings and no objection wa.s taken at 
the time, nor was it raised in the plea.d­
ings of the ca.se. It \Vas held that by 
continuing the proceedings without ob­
jection to this irregularity, the parties 
must be held to have condoned the ir­
regularity and could not seek to set aside 
the a.ward on the ground of th~t irregu­
larity. I do not think that that. decision 
is very relevant to the pr!3Sent case. 

The whole arbitration in the present 
case was conducted at one sitting. There 
was no evidence to show that the respon­
dent condoned any irregularity during 
the course of the arbitration proceedings. 
It was when proceedings were all con­
cluded and the award had been delivered, 

(1) (1914] 2 U. B. R. 26=27 I.C. S1=7 Bur, 
L. T. 279, 

(2) A. I. R. 1923 Rang. 187=1 Rang, 15, 

that his signature was appended to the 
awa.rd. It was stated in U Gunawa's · 
case (2) 

" o. party having knowledge of an irregularity 
cannot lie by without objection and take his 
chanco of an a.ward in his favour and then, 
when he finds that the a.ward has gone against 
him, seek to se_t it aside on the ground of the 
irregularity to which he failed to object. " 

The signature of the respondent in the 
present case was appended when the 
terms of the award were known to him 
and there was no question therefore of 
hie taking a chance that the award would 
be in his favour. His case is . that be 
wa.s practically compelled to sign the · 
award. I am not satisfied that his mere 
signature of the award necessarily re­
moves all objection to the irregularity in 
the award. The chief difficulty in the 
way of the plaintiff seems to me to be 
this, _ that there is no mention iu the 
pleadings of the defendant having signed 
the a.ward at all. The suit is based on 
the award itself and not on any agree­
ment by the parties whereby they mutu­
ally ·accepted the s.ward. The question 
therefore of t)le acceptance of the award 
by the defendant was not in issue. If 
both parties to the award signed the 
award after it was delivered it may be -
that a suit could be filed to enforce the 
terms of the a.ward on the ground that 
there was a definite contract by the par­
ties by virtue of their signatures ; but 
this was not the case for the plaintiff 
here and I am not prepared to hold that 
the mere signature by a party to an 
award necessarily in all cases estops him 
from afterwards disputing the correctness -
of tbe a.ward. In all the circumstances 
of the case I am not satisfied that there 
is sufficient ground for interference. I 
therefore dismiss this appeal with costs. 

;Ai;peal dismissed~ 

Rutledge C. J. and Brown, J. 

First Appeals Nos. 207 to 209 of 1928, . 
Decided on 4th January 192J, against 
judgment of original side in Civil Regu­
lar Nos. 353, 398 and 399 of 1927. 

E. M. Joseph and others-Appellants. 
V, 

Samsunder and othgrs-Respondents. 
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Registration Act, Ss. 2 & 17(2),(v)-Lat,dlord's 
letter to te1ia1it infonning him "As long as, y_o~ 
occupy roo1n ·toe shall not ask you to vac;a.e ,t 
.does not amount to lease or agreeme1it to . lease 
.and is exempt from registration. 

In a suit for specific perform~nce on the basis 
-of a.n ora.l agreement to lease, the pla.intifl filed 
,a letter written to him by the landlord. The 
letter recited "This is to inform you tha.\ a.a 
long a.a you occupy the room •••••. we sha.11 
not a.sk you to va.ca.te the "sa.id room the rent 

-of which will be Rs. 5 per da.y." 

Held : tha.t the letter did · not operate as .a 
lea.Be or a.n agreement to lease, It was a uni· 
lateral letter whioh a.t the most ga.ve right to 
obtain another document, the formal lease. It 
wa.s therefore exempt from registration under 

·.S. 17 (2) (v), and so could b9 admitted in evi· 
..dance though unregistered; A. I. R. 1927 Rang. 
169;,a.nd A.I.R. 1925 Cal. 1087, Dist. 

Banerji-for Appellants. 
Paget-for Respondents. 
Judgment.-The property in dispute 

in these three appeals consists of three 
rooms Nos. 3, 4 and 5 of house No. 68, 
Frase; Street, Rangoon. The house in 

~question is pa.rt of a.n estate of which the 
beneficial owners a.re the four appellants. 
The four a.ppellants a.re brothers an'd a.p­
pelle.nt 1, E. M. Joseph, is trustee for 

-the mane.gement of the estate. The rooms 
in question ha.ve for some yea.rs been 

. occupied by the respondents · a.s tenants. 
The respondent, Dwe.rka Pra.sa.d ha.s oo­

-onpied room No. 3, Samsunder and 
'Dwa.rka. Pras11,d have occupied room No. 4 
a.nd Sa.maunder ha.s . occupied room No. 5. 
Appellant 1 as •tl'tlstee of the estate brought 
three ejeotment suits in the Small Ca.use 

• Court age.inst the respondents. 
It is alleged by the respondents that 

. during the pendency of these suits a.n 

. agreement wa.s come to whereby they 
were to be permitted to continue in occu­
pation for the rest of their lives on the 
payment of Rs. 5 per day rent and of a. 
Jump sum·of Rs. 1,000sa.la.mi for ea.ch room 
This agreement was never reduced to the 
f.orm of a. legal document, and the respon-

. dents sued for specific performance of the 
agreement. As a. result the ejectment 

•.suits in the Small Cause Court were dis­
missed. 

The appellants, whilst admitting that 
·there was some discussion as to a settle­
ment and admitting that the s3,l11omi of 
Rs. 1,000 fnr each room was actually pa.id 
to them, deny .that there was ever any 

. I. .R. 1929 

a.ga.inst these decrees that these three ap-
pea.ls a.re filed. . . 

Tbe first question for consideration ~n 
these appeals ha.a reference to certa.m 
letters written by three out of the four 
appellants. That these th;ee a.ppell~n~s 
signed those letters is a.dm1tted; but it 1s 
argued on their behalf that the letters 
conta.in on the face of them an agreement 
to lease, that they a.re, therefore,. comp_ul­
sorily registrable under the Registra.ti?n 
Act and that as they have not been regis­
tered they cannot be a.ccepted'in evidence. 
The letter to Dwarka. Prasad reads as 
follows: 

"Sir This is to inform yeu that a.s long as 
you oo~upy room No. S of house No. 68, Fraser 
street, Rangoon, we sha.11 not. a.Bk Y<?U to vacate 
the ea.id ro·om the rent of wh1oh will be Rs. 5 
per day from let February 1927, You a.re not 
to sub-let the premises." 

The letter to Sa.maunder with raga.rd to 
room No. 5 is couched in similar terms 
and the letters to Dwa.rka Prasad and 
Sa.maunder jointly with regard to room 
No. 4 is a.lso simila!;lY worJ.ed except 
tha.t the la.st sentence You a.re not to sub­
let the premises,' is omitted. 

In a.ocorda.nce with the definition given 
in S. 2 (vii), Registration Act, the term 
"lease" includes an agreement to-lease, 
and under S. 17 of the Act a. lea.ea o.f im­
movable property for a.ny term exceeding 
one year requires registration. • The 
letters in question state the a.mount of rent 
a.nd also declare that the appellants do not 
propose to evict the respondents. · 

We have been referred on behalf of the 
appellants to the ca.s~ of Ramjoo Maha­
mad v. Har,j das Mullick (1). In that case 
the defendant bad written to the plaintiff 
11, letter in which be said that he a.greed 
to take a. certain house on lease and set 
forth the terms under which he a.greed to 
accept the lea.se a.ntl the pla.intilI in reply 
wrote a. letter to the defendant in which 
he said that he eonfirmed the defendant's 
letter. As a. result of these two leUers 
the plaintiff occupied the premises and 
paid the rent a.greed on. Some 18 months 
la.tE!ll' a notice was served on him to quit 
a.nd he then brought a, suit for specific 
performance. It was held that the lett?rs 
in question a.mounted. to a present demise 
of the premises a.nd were compulsorily re­
gistrable. We do not, however, foink that 
tha.t case is analogous to the case before 

. definite agreement a.s to a. lea.se. The 
, trial Oourt has granted a. decree for speoi- _ 
;fie performance in ·ea.oh case and it is/ 

us. In one letter in tha.t case there wa.s 

(1) A, I, R. 1925 Cal 1087=52 Oal. 189!i, 
_/ 
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a definite statement of an agreement to 
take tho premises cin lease subject to defi­
nite terms set forth in the letter a.nd in 
the letter in reply there was a, definite 
acceptance of the offer a.nd the parties had 
acted on the letters as creating a. lease for 
18 months after the letters were written. 
The letters in the present case do not 
show any mutual agreement. They do 
not on the face of them contain any agree­
ment at all. The three plaintiffs merely 
state in them that they will not ask the 
respondents to vacate the rooms. There is 
no mention whatever in the letters of the 
payments of sale.mi and the letters a.re 
entirely unilateral letters. It seems to 
us clear that the letters were never really 
intended in themselves to operate as a. 
le.i.se or an agreement to lease, but tha.t 
they contemplated execution of a. forma.l 
agreement at a late stage. . Formal assent 
to a proposal is clearly required before 
there can be any binding agreement. 
That assent is not con'ta.i'ned in the letters 
at all and if these letters can be said to 
create a right at all, it seems to us, that 
was merely a. right to obtain another 
document which would, when executed, 
create a lessee's interest in the property 
a.nd that, therefore, the letters were ex­
empted from registra.tion under the pro­
visions of S. 17 (2) ( v ), Registra.tion Act, 

We have been referred also to a. ca.so of 
this Court Maung Ba StJin v. Maung 
Htoon Shive (2). but there age.in the docu­
ment which wa.s held to be compulsorily 
registrable we.a a. forma.l document which 
set forth definite a.greements by both 
landlord and tena.nt. · We a.re of opinion 
that the letters in question ha.ve rightly 
been admitted in evidence by the tria.l 
Judge. It remains then to be considered 
whether the plaintiffs did iu fa.ct establish 
that a definite contract to enter into a. 
lea.se was ma.de. (Here .the judgment 13.is­
oussed evidence a.nd concluded as below). 
The learned trial Judge appears to have 
given the decree : in somewhat too vague 
terms but we consider that. he was right in 
granting a decree for specific performa.noe 
a.nd the orders we a.re passing a.re substan­
tially in fa.vour of the respondents. They 
must therefore be allowed their qosts. 
We alter the decree of the trial Judge in 
ea.oh case to a. decree that the defenda.nts 
or defenda.nt 1 on their babe.If sha.11 exe­
cute a lea.se in favour of the several pla.in-

(2) A. I. R. 1927 Rang. 169~5 Rang. 95, 

tiffs, the con di tians of the lea.se .to be that 
a rent of Rs. 5 a. day be pa.id, -that the 
lease shall continue for the lives of the 
plaintiffs, that the plaintiffs shall have no 
power to sublet the premises. The defen­
dant-appellants shall pay tb!3 costs of the 
respondents in both Courts in all the 3 
oases. 

Decree altered. 

Brown, J. 

Second Appeal NJ. 532 of 1923, 
de 1 on 8th J a.nua.ry 1929, a.ga.inst 
ment of Dist. Coul"t, Ba.ssein, in 
Appea.l No. 78 of 1928. 

Ma Shin-Appellant. 
v. 

Deoi­
judg­
Civil 

Maung Han a.nd others-Respondents. 
Oivil P . 0., S. 11, Expfo. iv - Plaintif! a,id 

defe,idant in prese,it suit being co·defen.da1lts­
in former s1iit-P/ain,tif/ in former suit claim­
ing parti lio1i 01i basis of agreement - Prese1lt 
plaintiff aclmittfog his claim b1,t suit dismissed · 
on gro1md that other defendants •in that suit 
treq_ted laiid as their own and that agreement 
/or partition was not . proved - Plaintiff in 
prese,it s1,it allegfog that land was jointly 
olOiied by her husband a,id defendant 1 who· 
tra,uferred it toitl, condition to repiirchase -
Defendant 1 repurchasing it-Plaintiff claim­
ing I.al/ share on paymmt of half p1,rchase · 
money - Preu,it S1' i t was not barred b11 res 
j1,dicata . · 

The plaintiff as well as defendants in the 
present suit was co-defendants in a former 
snit, inwhich the plaintiff sued for partition ­
of land on the basis of an agreement to that ­
effect. The plaintiff in the present suit ad­
mitted the claim of the plaintiff i1;1 that s,uit 
but the suit was eventually dismissed on the,· 
grountl ~hat the other -defendants were deal­
ing with the land as their owu and that the ­
contrac~ of partition was not proved, The 
present plaintiff alleged in :the · present -

, suit that the land really belonged to he·r 
husband and present defendant" 1 but was. 
transferred by them with a condition to pur­
chase and claimed that as defendant 1 had 
purchased- it, she was entitled to half share 
on payment of proportionate price money. 
The defendants contended that as this ground­
of defence was not raised by the plaintiff in. 
tho _for!11er suit, the present suit was barred by 
res Jud1oata, 

~el~ : . that as the r~llef claimed by the 
pla1nt1.ff 10 the former suit was en,tirely inde-· 
pendent of the present claim, the raising of 
W:hioh in the former suit could · have made no­
difference to the decision in the former suit 
and as also it. was not necessary to decide i;. 
the form9r sUit the question raised in the pre­
·sent suit, the present suit would not be barred: 
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by the principle of res judica.ta. : A. I. R. 1925 
Rang. 228, Rel. on.; a.nd A. I. R. 1928 Rang. 
-289, Exp!. . · 

S. 0. Das-for .Appellant. 
Thein Maung-for Respondents. 

S:Judgment.-In Civil Regular No. 42 
of 1927 of the Sub-Divisional Court of 
Kyonpyaw one Maung Aung Ban and two 
others sued the parties to the present ap­
peal and one other for specific perform­
ance of a contract. Their allegation was 
that the land in suit had originally be­
longed to the parents of the plaintiffs 
and of all but one of the defendants. 
About 1914, the present respondent, 
Maung Han, and Maung Nge, the hus­
band of the present appellant, Ma Shin, of 
on behalf of a.11 the heirs made over the 
land id" satisfaction of a. mortgage debt, 
reserving the right of repurchase. About 
iour years later, with the consent of all 
the heirs, Maung Han and Maung Nge 
repurchased the land on behalf of all 
thesf;! heirs, and it wa.s a.greed amongst 

· the heirs, that, when the purchase money 
was repaid to Maung Han and Maung Nge 

· the land would be divided amongst · all 
the heirs. They, therefore, asked for a. 

. partition of the land on payment of their 

. proportionate shares. 
The present appellant, Ma Shin, ad­

mitted the plaintiffs' claim in that suit, 
but the suit was contested by the pre-

. sent respondents, Maung Han, Maung 
Myan and Po Hla. The snit was eventu­
ally dismissed, · It was held that Maung 
Han and Maung Myan had been deal­
ing with the land as their own. As 
regards the alleged promise to partibion 
the land at the time of repurchase, 

·the finding was somewhat vague; but 
apparently it was held tha.t the c:>n­
tract was not proved. In the present 
case Ma Shin has sued the three respon­
dents with regard to the same piece of 
land. She now says that the land in 
question was purchased by her husband, 
Maung Nge, and Maung Han from a 
Chettyar firm; and that, in 1914, Maung 
Nge and Maung Han mortgaged the land 
to Po Hla. Later on they transferred 
the land outright to Po Hla with an op­

. tion of repurchase. 
In the year 1919 this option ·of repur­

chase was exercised by defendant 1, 
Maung Han. ,, Maung Nge has since died 
and Ma Shin claims that Maung Han 
must be held to have repurchased for 
-:lliimself and for Maung Nge. and she a.ska· 

; ' 

for half of the la.ad on payment of ho.if 
the purchase money Rs. 920. 

The suit is contested by Maung Han 
and Maung Myan and has been dismissed 
on a preliminary point. The trial Court 
has held that the suit is barred by the 
princi pie of res judicata on account of 
Civil Regular No. 42 of 1927, and this 
decision has been upheld on appeal by 
the District Court. It is against this 
decision that the present appeal has been 
filed. 

The learned District Judge was of 
opinion that the case now set up by 
the appellant was a case which ought to 
have been set up as a ground of defence 
in the earlier snit. It is difficult to see 
how the present case would have been a 
good defence to the earlier suit. The 
question in that suit was whether the 
plaintiffs had the right to obtain a share 
in the land· by virtue of a contract en­
tered into by them and the other heirs. 
Ma Shin's present case is that the land 
actually belonged to her husband and to 
Maung Han, and it is on that ground 
that she is now claiming a share. But 
this ca.se is not necessarily inconsistent 
with the case set up by the plaintiffs in 
the former suit. Even if the land were 
actually owned by Maung Nge and Maung 
Han only that fact would not necessarily 
negative the possibility of a coneract. 
whereby they a.greed to partition the 
land on payment of the proportionate 
shares by the other heirs. Further, the 
District Judge does not seem to have 
given sufficient attention to the fact that 
in the former suit the contesting parties 
were Mau., g Aung Ban and two others 
on one side and all the present defen­
dants on the other : 

The conditions requisite for an adjudi­
cation to be res judicata as between co­
d&fendants were discussed in the case of 
Ma Tok v. Ma Yin (1). It was there 
laid down that the .following conditions 
should be fulfilled before the .principle of 
res judicata could apply: 

(i) that there should be a conflict of 
interest between the co-defendants; 

(ii) that it should-+>e necessary to de­
cide on that conflict in order to give the 
plaintiff relief appropriate to his suit, 
and 

(iii) that the judgment should contain 
a decision of the question raised as bet­
ween the co-defendants. 

(1) A. I. B. 1925 Ra.ng, 228=3 Rang. 77. 
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Now, there is a conflict in the present 
-0ase between the persons who were co­
defendants in the earlier suit; but in 
that suit the relief claimed by the plain­
tiffs was based on an alleged contra.ct 
which is entirely independent of the 
claim now put forward by Ma Shin. 
Their success depended on whether they 
-could prove that contract. A decision 
on the· points now raised by Ma Shin 
-could have been of no avail whatsoever 
to them in that suit, and the raising of 
.the present claim by Ma. Shin could have 
made no difference whatsoever to the de­
cision of the earlier case. It was not ne­
cessary to decide this point in the earlier 
-suit; nor can the judgment either directly 
or impliedly be held to contain a decision 
.of the question now raised. 

I have been referred on behalf of the 
respondents to the case of Maung No v. 
Maung Po Thein (2). In that case the 
following observations by a Bench of the 
Calcutta High Court in an earlier case 
were quoted with approval with refer­
.ence to Expln. 4, S. 11, Civil P. C. : 

"A matter whioh ought to be raised but 
whioh as mntter of faot is not raised in a suit 
-0annot be deoided in specifio terms in that 
suit. But this faot cannot be fatal to the plea 
of res judicata, for in that case it is obvious 
that Expln. 2 (of S. 13 of the former Code) 
would be mea.nin&less. We must take .it 
therefore that if the effeot of the decision in a 
former suit is neoessa.rily inconsistent with 
the defence that ought to have been raised 
but has not been raised, that defenoe must 
under S. 13 be deemed to have been finally 
decided against the person who ought to have 
xaised it." 

With these remarks I entirely agree. 
But they do not seem to me to be of any 
assistance to the respondents in the pre: 
sent case. The decision in the former 
Buit was to the effect that the plaintiffs 
fo that suit had failed to prove their 
1,·ights as heirs on a contract to a share in 
the land. · It is quite impossible to hold 
that this decision is necessarily incon­
sistent with the case now put forward by 
Ma Shin. It is true that when the claim 
of res judicata is based on Expln. 4, S. 11 
it is not necessary that there should have 
.been any express decision on the matter 
which ought to have been made a ground 
of defence or attack. But for the provi­
sions of the sections to be operative at 
all, the issue, or the matter in issue, 
must have been heard an l finally decided 
in the earlier case; tha.t is to say, the 

{2) A. I. R. 1923 Rang, 239=1 R!l.ng. 863, 

decision in the el.rlier case must have 
been such as to imply an adverse finding 
on the matter which ought to have been 
made a ground of defence or attack. These 
conditions are not fulfilled in the present 
case; and, in my opinion, the present 
suit is not barred as res judicata. 

It has been suggested by the learned 
ad voca.te that when Ma. Shin was exa­
mined as a witness in the earlier case her 
statements were not entirely consistent 
with the case she now puts forward; but 
I am not now concerned with the merits 
of her present case. The sole question 
for decision at present is whether the 
suit is barred as res judicata, and on that 
point I must hold that the appellant is 
entitled to succeed. I, therefore, set 
a.side the judgments and decrees of the 
lower Courts and direct that the suit be 
reopened and and tried on its merits by 
the trial Court. The appellant will be 
entitled to a refund of the Court-fees paid · 
by her in this Court and in the District 
Court. The balance of her costs in the 
District Court and in this Court will be 
paid by the respondents. 

Suit remanded. 

Pratt, J. 

Second Appeal No. 99 of 1928, and 
Civil Revn. No. 142 of 1928, Decided on 
24th January 1929, ag!l.insb order .. of 
Dist. Judge, Manda.lay, in Civil Appeal 
No. 68 of 1928. 

Ramdas-Appellant. 
v. 

KannamaZ-Respondent. 
Oivil P. 0., Ss. 151 a,.a, 115-Non-appealable 

order in execution, withoz,t jurisdiction likely 
to caus" Judgment-debtor irr.,mediable injury­
High Court sho1tld i,.tu/ere ·zmder S. 115 -
Ss, 51 a1iil, 47 - O,·der of committal to jail 
passed without jurisdiction - Objection to its 
legality,not taken-No app.,al lies-0, 21, R. 2:.1 
-Execution after one year - Notice to judg­
me1.t·debtor essei.tial ·1rnless rl!!asons for not 
issziing notice are recorded - Failure f.o recorcl 
reaso1.s renders pl'oceedings void. 

· Where the existenca of a non·appea.lable 
order on execution, from which e.n appeal was 
filed may do the judgment-debtor a.n ir· 
remediable injury, since he was never given 
any opportunity of showing ca.use against exe­
cution and the whole of the proceedings were 
without jurisdiotion the case is one where the 
unusual course of interfering under the revi-
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sional powers conferred by S. 115 should · be 
taken. 

An order committing a judgment-debtor to 
jail was passed without jurisdiction. But no 
objection was made to the committal to jail 
and tho question of its legality was not then 
raised : 

Held : that the order was not under S. 47 
and, there.fore, oot appealable. 

When execution is saken. out after one year 
from the date of the decree it is compulsory 
under 0. 21, R. 22, to issue a notice to show 
ea.use to the judgment-debtor before ordering 
his arrest. If no such notice is issued, 
11nder Sub-S. (2) Oourt can issue process, for 
reasons to be recorded, . if it considers issue 
of notice would cause unreasonable delay or 
defeat the ends of justice. But if Judge re­
cords no reasons for issuing process and 
overlooks the provisions of R. 22, the failure 
to issue notice to the judgment-debtor is not 
a mere ircagularity but a defect which goes to 
the very root of the proceedings and renders 
them void for want of jurisdiction : 44 Cal, 
954", E'oll, 

Sanyal-for Appelle.nt. 
Tha Kyaw-for Respondent. 
Judgment.-In Civil Executioµ Case 

No. 37 of 1928, of the Township Court, 
Amara.pura., orde_rs were passed on . 26th 
Me.rch 1928, committing the judgment­
de\:>tor to jail. Execution was ta.ken out 
over one year from the date of the decree 
and it was, therefore, compulsory under 
0. 21, R. 22 to issue a. notice to show 
ca.use to the judgment-debtor before 
orderfng his arrest. It is common ground 
that no such notice was issued. 

The District Court on appeal held 
that the failure to issue notice was 
merely an irregularity which did. not 
vitiate the subsequent arrest. Sub-S. (2) 
allows the Court to issue process for 
reasons to be recorded without first is­
suing notice, if it considers issue of 
notice would cause unreasonable delay or 
defeat the ends of justice. The Judge 
recorded no reasons for issuing process 
and obviously overlooked. the provisions 
of R. 22, 0. 21. Under the circumstan­
ces the failure to issue notice to the 
judgment-debtor was not a. mere irregu­
larity, but a. defect which goes to the 
very root of the proceedings and renders 
them void for want of jurisdiction as was 
la.id down in Shayam Mandal v Sati­
nath Banerjee (1). There is a. consensus 
of opinion on this point in the High 
Oourts. There oe.n be no doubt tha.t the 
order for arrest, of the judgm~_!-),t-debtor 

(1) [1917] 44 Oal. f954=24 C. L. j, 52S=S8 
. I. O. 49S=2l C. W. N, 776, ,· 

an:d all the proceedings in executioa 
were void in consequence of the initiaf 
failure to issue notice. 

For the decree-bolder in this Court,. 
however, the objection has been taken 
that no appeal lies against the order in 
question, which was passed under S. 51. 
and cannot be considered as a question 
arising between the parties to the suit 
in which the decree was passed relating 
to the execution or satisfaction of the 
decree. It is contended accordingly that 
no a.ppea.l lies. This contention must 
prevail. No question a.rose bet\veep the_ 
the parties for · determination. No ob­
jection was made to the committal to 
jail a.nd the question of its legality was. 
not then raised. 

Had the judgment-debtor e.t the time­
challenged the jurisdiction of the Judge 
to pa.es orders in execution, then the 
order deciding the question of jurisdic­
tion would ha.ve been a.n order under 
S. 47 and would have been a.ppealable. 
I hold, therefore, that no appeal lies and. 
the appeal is dismissed, but as the point 
should have been taken in the District; 
Court there will be no order for costs. 
It is conceivable, however, that the exis­
tence of the order on execution ma-y do­
the judgment-debtor a.n irremediable, 
injury, since he was never given any -QP­
portunity of showing cause against exe­
cution. As the whole of the proceedings 
were without jurisdiction the ca.se is one­
where I feel bound to take the unusual 
course of interfering under the revi· 
siona.l powers conferred by S. 115. The 
order a.pife~led age.inst is, therefore,· 
set aside. J! notice, the decretal a.mounfr 
was subsequently paid into Court. By­
consent it will remain there for a reason­
able time, say one month from receipt of 
this order, to enable the decree-holder to 
ta.ke fresh proceedings by wa.y · of exe­
cution, if he wishes to do so. 

... 
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Percival, J.C., and Rup­
chand, A. J.C. 

. . 
Second Appeal No. 7 of 1926, Decided 

on 24th January 1929. 

Nainomal-Appello.nt. 
v. 

. Bashomal Sanicaldas-Respondent. 

Co-m11romise - Plailttif/, 1rn cle of def wda,it 
passing dud of gift of p,:overty to him - S1Lit 
broitght to ccmcel deed compromised vravidfog 
plaintiff shoitlcl 1·ecova prop"erty if he paicl 
certain sitm to de/e11da11t"and if not his rights 
over pruver/y sho11/d cease - S11ch compromise 
wpersedes dud of !]if!. 

A plaintiff, who was the uncle of the de­
fendant, passed a deed of gift of property in 
his favour on condition of his receiving 
maintenance. A snit brought to cancel the deed 
was settled by a compromise which provided 
that if the plaintiff paid certain amount to 
the d<Jfendant, he should re9over tho property 
and become its owner, and that if the money 
was not paid, he ·should ceaso to have any 
right over the property. 

Held: that the compromise superseded the 
deed of gift and a suit brought for mainte­
nanca on the strength of the gift deed was not 
maintalna blP.· 

. Dipchand Ohandumal-for 4ppellu.nt. 
Sriktishindas H. Lulla_;..,.for Respon-

dent. · 

Judgment.-In this case, the plain­
tiff, who is the uncle of the defendant, 
passed a. deed of gift in favour of the 
defendant and it is contended that one of 
the terms of the deed of gift in respect 
of the house was that the defendant 
should maintai.n the plaintiff. The suit 
in the original Court was .for mainte~ 

I R. (Siad) 1 & 2 

nance being Rs. 1,000. The Joint Sub­
Judge of Shikarpur decreed the suit in 
favour of the plaintiff. On appeal to ~he · 
District Judge this decree was revt:Jrsed 
on the ground that tbore had been a suit. 
to ca.noel the gift, and that suit had been 
settled by a compromise which in super­
seded the deed of girt. The compromise 
provided that the plaintiff should pay 
Ee. 2,125 to the defendant within five 
months: and that if he paid this amount 
he should recover the property from the 
defendant and become the ow,ner thereof. 
But if ho failed to pay the amount with­
in five months, the defendant was to re· 
ma.in the absolute owner of the house in 
question and the plaintiff's rights were 
to cease. It is true that in the first 
Court the question o·f the compromise 
superseding the gift was not expressly 
brought out. At the same time, the 
thir3. issue was: · 

"Whet.her the suit is not maintainable 
on the strength of · the gift deed." If 
the1e(ore, it is held that the compro­
mise superseded the deed of gift, it fol­
lows that tho suit -was not maintainable. 
In regard to.the compron;i.ise the learned 
District Judge has observed as follows: 

"It was clear on the terms of that compro­
mise that no futur~ rights or obligations 
based on the gift deed wore kept a.Ii ve between 
tho part'ies beyond what was provided in the 
compromise itself. There is not a word about 
future ma-intenance for the plaintiff even if he 
failed to pay the stipulated amount, and in 
case the d ifendant became the absolute owner 
of the prope1ty. To my mind it is clear that 
the effect of that compromise was to render 
the original deed of gift simply non-existent 
and to make the mutual rights of the . partie~ 
dependent solely on the terms of that compro­
mise between them." 

It is contended by the learned pleader 
for the a.ppella.nt that the effeot of the 
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compromise was simply that, if the 
money was not pa.id, the defendant 
should remain the owner: but that at 
the same time he should remain liable to 
maintain the plaintiff. It seems to me 
that this is a. contention that the com­
promise should stand good, and that at 
the same time pa.rt of the deed of the 
original gift, should stand good; which 
-contention cannot be accepted. It ap­
pears therefore that the view ta.ken by 
the learned District Judge is correct. 
The suit was for cancellation of the deed, 
and the plaintiff with his eyes open a.g­
reed to cancel the deed; and the simple 
agreement was that, if certain money 
was pa.id, he should obtain the house in 
.question, and that, if the money is not 
pa.id, be-should cease to have any right 
over the house. I agree therefore that 
the view taken by the learned District 
Judge, that the compromise superseded 
the deed of gift, and that the plaintiff is 
not entitled to maintenance. H appears, 
however_, that the plaintiff has to a cer­
tain extent suffered hardship, a.s the de­
fe,ndant, who is his nephew has failed to 
maintain him. It may be noted that in 
the deed of gift it was not directly stated 
that the maintenance should be paid, but 
it contained a moral obligation that the 
defendant should pay the maintenance. 
For these reasons, we are of opinion that 
this appeal should be dismissed, but that 
each pady should bear his own costs 
throughout. The order of attachment is 
cancelled. 

Appeal dismissed. 

Percival, J. C., and Rup­
chand, A. J.C. 

First Appeal No. 36 of 1928, Decided 
on 21th January 1929. 

J iwandas Virbhandas-Appellant. 

v. 

Khemchand Ramdas-Respondent. 

pa,rte ortlu not operating as res judicata can 
be reviewed by successor of Judge mal,ing it­
Civil P. 0., S. 11 . . 

Security for the full amount of the decree 
under 0. 21, R. 29, being within th3 discre­
tion of the Oourt, High Oourt will not in­
terfere in revision, unless the discretion was 
improperly used. 

Where a judgment-debtor against whom a 
warrant is issued appliea to the Court for an 
enquiry into his pauperism after the issue of 
a warrant against him without notice and be­
fore he is arrested, it is not necessary to in­
voke the provisions of S. 151, as it is still open 
to him to surrender himself in Oourt and then 
to mov,3 it to pass an order under R. 40 (S). 

Where the order is an ex pa.rte order is­
sued without hearing the opposite party, it 
cannot opera.ta as res judica.ta and can be re· 
viewed by the successor of the Judge who 
ma.de such ex pa.rte order: A. I. R. 1921 P. O. 
11, Dist: 

Dipchand Ohandumal-for Appellant. 
Kimatrai Bhojraj--for Respondent. 

Rupchand, . A. J.C. - The facts 
lea.ding up to this a.ppeal are some­
what as follows : The plaintiff-respon­
dent obtained a decree against the de­
fendant-appellant for Rs.5,500 odd on the 
strength of certain hundis executed by 
him in their favour. The defendant in 
his own turn filed a suit against ·:the 
plaintiff for settlement of partnership ac­
counts and valued his suit for the pur­
poses of Court-fees at Rs. 5,100. The 
second suit is pending in the Court of 
the First Class Sub-Judge, Shikarpur. 
The plain.tiff applied for execution of his 
decree for _,Rs. 5,500 and on certain 
statements made ex-pa.rte, he was able to 
induce the then presiding Judge to issue 
a warrant against the defendant without 
notice. The defendant then put in an 
application purporting to be one under 
0. 21, R. 40 and S. 151, Civil P. C., re­
questing the Court to stay the warrant 
pending an inquiry into his pauperism. 
He alleged that besides his claim for 
settlement of pa.rtner~hip accounts 
against the plaintiff on which he expect­
ed to get a. decree for.40\:L very large sum 
he had no other property and was not in 
a position to pay the decrelial debt. On 
that application, the learne:i Judge 
passed the following ex pa.rte order : 

Ci·vil P. 0., 0. 21, R. 29 - Rei:i.sion - Civil 
P. G., S. 115-0. 21, R. 40 - Jwlynient-debto1· 
applying lo Court after iss1,e of warrant with· 
01£t nu/ice antl before his arrest to enq1iire into 
hi_s pat£perism-~. 151 ~loes not a.ppl71 as he can "Issue notice to the other side. Pay costs. 
sl~ll .s1,rre:ider lmnself in Court and move it to , Hearing 12t_h J?eoember 1927. If security for 
pas~ <Jrcle1 tmcler R. 40 (S) - 0. 47, R. 1 - Ex/ appearance 1s given, warrant to bo stayed." 

// 
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At a subsequent hearing, the learned 
Judge recorded some evidence adduoed by 
-the defendant and then adjourned it to 
•1st May 1928. On that day his successor 
ipassed the following order : 

"Ploa.deTS.of tho parties hoard. O. 21, R. 40, 
•Civil P. 0. does not apply because no notice 
under O. 21, R. 87, Civi,l P. 0., has been issued 
nor tho judgment-debtor has been arrested 
under a warrant of this •Oourt. Under 0. 21, 
,R, 29 Oivil P. 0., I order that security be 
.giveO: of the decretol a.mount within 'i days 
<When proceedings will be.atayed." 

·Now it is a.gs.inst tbe;t 2nd order that 
ithe present appeal 'ha.a been filed. The 
;first point argued by the learned pleader 
·is that the lea.rued Judge bad no jurisdic­
tion to review the order passed by his 
predecessor which operated u.s res judi­
,oato. - He has relied upon the ruling in 
Hook v. Administrator General of Bengal 
·(1). The obvious answer to that argu­
ment is that the first order was an ex 
iparte order issued without bearing the 
.opposite party and that it could not 
;therefore operate as res judicata. 

'The next argument urged by him is 
·that 0. 21, R. 40, Civil P. C .• provides 
.. only for two cases where the Court can 
hold an enquiry into pauperism of a 
debtor: first, where a notice is ordered to 
issue and the judgment-debtor appears 
-in answer to that notice, and 2ndly, 
where a warri\nt is issued and the judg­
ment-debtor is brought under arrest in 
.execution of the warrant. Jt is said that 
.there is a third case where a judgmen·t­
debtor against whom a warrant is issued 
applies to the Court for an enquiry into 
his pauperism after the issue of . a 
warrant against him without notice and 
before be is arrested as in the present 

,case and that there is no express pro­
vision in that behalf the pr.Jvisions of 

·.S. 151 apply. But again this argument 
is not based on any substantial founda­
tion. In such a case it is open to the 

judgment-debtor to surrender himself in 
-Court and then move the Court to be re-
-leased pending proof of his poverty. That 
being so there is no occasion for invoking 
the provisions of S. 151, Civil P. 0. 

We are not prepared to hold that the 
nlearned Sub-Judge was in error in holding 

(1) A. I. R . 1921 P. 0. 11=!18 Oal, 499=48 
I. A. 187 (P.O.). 
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that in the circumstances of this ca.se 
where the appellant ha.d not surrendered 
himself in Court the proviaions of 0. 21, 
R. 40 applied or that S. 151, Civil P. C. 
could be invoked. It is still open to 
the judgment-debtor, if so advised, to 
surrender himself before the learned 
Sub-Judge and to move him to pass an 
order under Cl. (3), R. 40, 0. 21, Civil 
P . C. 

The third point urged by the learned 
pleader is that the learned Judge was in 
e~ror in asking for full security to be 
given under 0. 21, R. 29. Now again 
there is in the first place no appeal pro­
vided by the Code against that order 
a.nd in the second place, it was discre­
tionary with the learned Judge to order 
that security should be given for the full 
amount of the decree and no grounds 
whatsoever exist for our holding •that 
the learned Judge had so improperly ex­
ercised bis discretion as to call for an in­
terference. The appeal is therefore di!!­
missed with costs. 

Appeal dismissed, 

Percival, J. C., and Rup· 
chand, A . J. C. 

Misc. Appeal No. 33 of 1925, Decided 
on 22nd January 1929 • 

(Pi r Sidik) Mohomed Shah-Appel­
lant. 

v. 
Nihalchand and others-Respondents. 

Civil P. 0 ., Sch. 2, R r. 1 and 2 - O01,rt lia'l 
n o j1,risdiclio1i lo refer disp1,tes o,i award made 
by arbilrawr 01,tside O01,rt so as to m odify 
award . 

When' ii.n award is ma.de by arbitrator out· 
side Court and a fterwa rds an application is 
ma.de to the Court under R. 20 to file the 
same,. the Cour~ has no jurisdiction to refer 
the disputes on the award to arbitration so as 
to modify the award inasmuch as it oannot it· 
seli do so, but has oitb.or to order the a.ward 
to stand filed and to pass a decree iu accord­
ance with it or to order that.the application to 
file a.n a.ward be dismissed: .4.. I. R. 1925 P.O. 
008, Rel. 01i. 

Dipchand Ohandumal-for Appellant. 
Tolasing K. Advani-for Respondents. 
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Judgment.-The facts of this case 
are somewhat complicated. It appears 
that •there were several disputes between 
three different .~eta of parties referred to 
as Banias, Othas and -Pirs. The Othas 
and the Pirs claimed to be owners of 
certain agricultural land. They had dis­
putes inter seas to their respective shares. 
Pendin" settlement of those disputes the 
Otho.a had leased an eight anna share iri 
the land to the Banias and the ~irs had 
likewise given a lease of the remaining 
eight a.nnas share to them. Some of the 
Othas executed a mortgage in favour of 
the Bania·s. They also borrowed carte.in 
money not secured by any mortgage. The 
litigation between the Otho.a and the 
Pirs re!!ulted in the Othas getting six 
annas and ten pie sbare in the land. 
Thereafter they disturbed the possession 
of the Banias and subsequently trans­
ferred their six a.nnas and ten pie share 
which they had succeeded by establishing 
in litigation to the Pirs. At that time 
the lea.Se of the Ba.nias was still continu­
ing and the Pirs were anxious to get back 
the land and to have the unexpired por­
tion of the lease cancelled. On the other 
hand the Bania.s were anxious to get 
comp

1

ensa.tion for disturbance of posses­
sion and also further compensation for 
the cancellation of the lease. They also 
wanted payment of their secured and un­
secured claims, against the Otho.a. The 
parties entered into one si ogle reference 
for settlement of all those disputes in 
favour of one Wala.bdas who passed an 
award dated 29th January 1923. 

According to that award he ordered that 
the unexpired period of the lea.se be can­
celled and awa.rded a sum of Rs 15,000-0.0 
from the Otbas and the Pirs jointly as 
compensation both for disturbance of 
their possession · during the continuance 
of the unexpired period of the le.i.se which 
was cancelled. He also passed u.n award 
against the Othas for Rs. 3,500-0-0 in 
respect of the mortgage and for Rupees 
5,000-0-0 in respect of tho money claim. 
An application was made by the Banias 
to the Court under Sch . 2, R. 20, Civil 
P . C., for filing the reference and the 
awa.rc1 aud for a decree being passed i.n 
terms thereof. Several objections were 
filed to the maintainability of the appli­
cation and the validity o{ the award . 
On the date fixed for bearing all the par,­

-ties except one Ibrahim, defendant 8 ; ·n 

the ca.so who is an "Otha" put in a peti­
tion to the Court asking that their dis­
putes be referred to the arbitration of 
Messrs. Gopa.ldas and Motiram who were-: 
acting as pleaders for them in those pro--· 
ceediugs. This petition is in the ordi­
nary form as prescribed and inter-alia. 
recites as follows: 

"The parties who are all interested in the­
disputes have agreed te> refer the matter to tho­
arbitration of Messrs. Gopaldas and :i\Iotiram, 
pleaders, who . will have . power to confirm, . . 
modify, or alter the a.ward in any manner­
they think just and proper. Defend,1nt 3 is. 
givc:n up for the purpose of this reference." 

On that petition the Court passed the­
following order : 

"Parties agree to the reference. Suit is re-
ferred to arbitrators. Awar.d. due on 25th. 
August (1914)." 

The arbitrators passed an award hold­
ing that the fi.r13t award be filed subject. 
to certain modifications namely that the­
amount of Rs. 15,000-0-0 Rs. 3,500-0-0· 
and Rs. 5,000-0-0 be reduced to 
Rs. 8,200-0-0 3,200-0-0 andRs. 2,750-0·C> 
respectively. They · also allo\ved certain . 
instalments to the Othas a.nu the. 
Pirs which were different from. those, 
provided in the first award. Se:veral 
objections were filed against this­
second a.ward which have e.11 been dis- ­
allowed and the Court bas passed o. decree. 
in terms of the first award as modified. 
by the second award. It is against that. 
de.cree that the Pirs have come to us iu. 
appeal. :t",ow one of the main objections 
urged on behalf of the Pirs is that assum­
ing that a petition to file an award under: 
R. 20, Sch. 2, Civil P. C., is a suit with­
in the meaning of R. 1 of that SchedulB.. 
and that disputes arising in proceedings. 
filed under the pl'ovisions of R. I, the'. 
only award which tho Mbitrators coulcl 
have passed in pursuance of the mlindats 
issued to them by tile Court was either 
to bold that the first award was valid. 
and the decree should follow thereon or to­
hold that the applicMion to file the refe­
rence and the award should stand dis­
missed. It has been urged that notwith­
standing· the wide powers conferred on 
the arbitrators by the pa.rties to alter or 
amend the 1st award, the arbitrators 
had no jurisdiction to exercise such 
powers while acting under the. reference, 
issued by the Court and the Court. 
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"he.d likewise no jurisdi~tion to o::-der th.3.t tha.t order properly interpreted.It wa,s a.n order 
-the 1st award as modified by the arbi- ma.de in pursuance of Ss. 1 a.nd 2 of ·.Sch. 2 to 
1; t d t d fil d · th the Oivil P . 0., 1908, a.nd in the exercise of a 

ra ors O s an . e _m . ese prooeedings. power thereby given to the Co~rt to ref.er 
· Now ~o doubt.it he~ ill in the mouth to a.rbitra.tion matters in difference in 

· of the Pirs to raise this objection when a suit defined by itself in the ~rder of re~er­
they find_ tha.t the second award i's no'- ence, It ie incumbent upon a.rb1tra.tors act!ng 

th " under such an order strictly to comply wtth 
· so benefici3:l t? e_m as they expected its terms. The Court does not thereby part 
· But the obJectwn r a.tsed by them relates with its duty to supervise the proceedings of 
-to jurisdiction of the O:mrt and of the the arbitrators acting under the o_rder. An 
·arbitrators to pa.ss" a decree in term~ of a.wa.rd ma.de otherwise tha.n in accordance 

d d d · with the authority by the order conferred 
:-the modifie a.war an If that objection upon them, is, their Lordships ca.n not 
is well founded, _we are afraid, we must doubt, a.n a.ward which is "otherwise invalid" " 
give effect to it. Now the question of and which ma.y accordingly ba set aside by 
-the scope of the authority of an atbi- tho Court under S. 15 of the same schedule;'' 
-trator appointed by the Court under the 
,provisions of R. 1 of Sch. 2, recently 
-0ame up for consideration before their 
Lordships of the Privy Council in the 
,case of Ram P_rotab Chamria v. Durga 
Prosad Ohamria (1). In that case a suit 
had been brought on the original side of 
.the Calcutta High Court, praying for a 
dissolution of a family partnership and 

_accounts. During the pendenoy of that 
. .suit, the parties to the suit and one 
.other person entered . into an agreement 
,for the settlement of all matters in dis­
pute amongst themselves, that is to say 

.,not only matters in suit but certe.i~ 
-other subsidiary mattere. They further 
.agreed to accept whatever the arbitrators 
.might decidG with respect to the said 
.disputes. In pursuance of that agree­
_ment they applied to the Court for an 
order of reference and praying in effect 
that the matters alluded to, in the agree­
ment, arrived at, by them outside Court 
,should all be referred to the arbi­
.tra.tors in acc.:>rdance with its terms. 
,On th'l.t petition, the Court passed the 
.usual order to the effect that all matters 
.in difference and others between the par­
-ties to the suit be referred to the persons 
named as arbitrators in the petition. The 
.arbitrators se:it in an award in Court 
.which dea.lt with matters which were 
.the subject-matter of the suit .. .and also 
.other matters. The award was held to 
be "otherwise invalid'' wfthin the mean­
fog of Cl. 15 of the suhedule. In de!!.ling 
.with the effect of the order of reference 
made by the Court and the jurisdiction 
of the arbitrators to make an a.ward in 
pursuance thereof their Lordships have 

4!aid : 
"In their Lordships' 'judgmenb the decision 

,of bhie a.pp9a.l rea.lly turns upon the effect of 

· (1) A. I, R. 1925 P, 0, 298=5S Cal. 258=5S 
· I A. 1 (P.O.), 

If we examine the facts of the present 
ca.se in the light of these observations 
what do we find? . Had the disputes not 
been referred to arbitration the only 
legal order which 'the trial Judge 
could have passed wa.s either to order 
the award to stand filed and a decree 
be framed in accordance therewith or 
to order the applic:Ltion to file the 
award be dismissed. It was not open to 
the trial Judge to vary the award, or to 
modify the award and pass a decree in 
terms of the modified award. If that be 
so, can it be said that the trial Judge ha.d 
jurisdiction to issue a mandate to the 
arbitrators giving them jurisdiction to 
adjudicate upon points which he himself 
could not adjudicate in view of the na­
ture of the proceedings which were thAn 
pending before him ? If he had no power 
to do so the consent of the parties either 
made outside Court or contained in. the 
petition filed before the learned Judge 
asking him, to refer the disputes to ar­
bitration was of no avail. It is to be 
noted that the mandate issued by the 
learned Judg3 to the arbitrators is that; 
the " suit is referred to them" that is to 
say, the points in dispute in the suit and 
nothing more. That the award can be 
modified or that it should be modified 
in that -auit was not a point in dispute 
in the suit. 

We think that the award cannot, 
therefore, be maintained as a valid award 
ma.de in pursuance of the limited mart­
date issued by the Court to the arbitra­
tors. It was argued in the lower Court 

· that the a.ward should be treated as a.n 
award made in pursuance of an oral re­
ference made out1:1ide Court and be ac­
cepted a.s an adjustment of the disputes 
of the parties under 0, 23, R. 3, Civil P.O. 
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. ant also foand fa.voar with the 
This a.rgam H h · d . 
lea.med Judge below. e as sai . 

. th agreement to be invalid as 
" assumi~g e t'll take effect as an agree· 

a reference it can 9 1 mise by parties to abide 
mentor lawful compro . d t " 
by the decision of a t bir par y. 

H ha.s relied upon the case of Raj­
kurn:r Lal v. Bulak M iyan . (2), where 
the reference an_d the awa~d m respect 
of certain exe?ation proceedmgs were up­
held as an ad1ustment. It would appear 
that in that case th~ judgmant_-debtor 
was arrested in execution proceedmgs on 
Sth January 1916, but. he was released 
on his furnishing security. On 7th Fe­
bruary 1916 the decr~-ho}~er and. ~he 
judgment-debtor put rn a. Jomt petition 
stating that the disputes between them 
have been referred to three persons 
named in the petition. On 18th Febru­
ary 1916 these persons gave an a.ward 
to the effect that the judgment-debtor 
ahould pa.y Rs. 83 to the decree-holder 
on the following da.y, and in the event 
of the decree-holder declining to accept 
it, the money be deposited in Court. On 
the following day the decree-holder put 
in a. petition asking that the proceedings 
in execution might be pressed. The 
judgment-debtor then offered to pay the 
sum of Rs. 83 in Court and contended 
that the decree-holder could not recover 
a.nytbin g more than that amount . 

Now the facts as stated above a.re 
quite consistent with the reference and 
the a.ward having been made outside 
Court. If that be so, there w-a.s no objec­
tion to the award being pleaded as au 
adjustment and no question would arise 
as to its being in excess of the mandate 
issued by the Court. The only point 
dii:cussed in the case is whether the 
a.ward could be pleaded as an adjustment 
in execution · proceedings. The obvious 
answer to the argumqnt of the learned 
Judge is that the aroitrators have not 
proceeded on an alleged oral refei·ence 
outside Court but on the mandate issued 
by the Court and that it is, therefore, not 
open to any of the parties to plead that 
it is so based _; and we are not prepared 
to treat the a.ward as based on any such 
oral referen'ce. It is worthy of note that 
though the award which was the subject­
matter of the appeal before their Lor,<l-

/ (2) [1917) 3 Pat. L. W. 146 = 42 I, C. 467. 
I 

ships of the Privy Council was a fair and' 
equitable award and there was a pri~r­
agreement in writing . dated 11th .M9.v 
1922 outside Court which was ma.de bet­
ween the parties to the suit and other­
parties who were not parties to the suit 
that the disputes between them be refer-­
red to arbitration, still no attempt was­
made to support the award on the ground· 
that the prior agreement and the awa.r<i 
constituted a v1111id, adjustment of tha 
suit. 

In view of our finding on this- main· 
objection it is not necessary for us to go, 
into the question whether the disputes 
arising · in proceedings instituted under· 
R. 20, Sob. 2 could· be the subject of a,_ 

valid reference under R. l or not and, 
we wish to express no opinion on that 
point or on the further question whether 
in the circumstances of the present case, 
respondent Ibrahim Wl!oS· a party inte­
rested in the subject-matter of the refe­
rence and could be given up for the pur­
pose of the reference. It is no doubt 
true that a good deal is to be ea.id in 
favour of the Banias. They have been, 
kept out of their money for a long time· 
and were it not for the fact that tbe Pirs 
and the Othas consented to refer- the­
points in dispute to the pleaders of th& 
piuties and expressly empowered· them­
to modify or alter the award, the objec-• 
t-ions filed by them against the first ­
a,va.rd would have been disposed of a.bout 
four ye.a.rs ago. It has been urged and 
not witl:ij)Ut some reason that the Otha.s. 
and the Pirs wanted a reduction of the, 
amount awarded against them by way of 
equitable relief and that it was for that 
purpose that they induced the Bania.a to• 
refer but sub1:equently raised certain• 
technical objections in order to put off 
payment and to get further reduction and• 
that they should not be permitted to do 
so. We are afraid that we cannot a,0 • . 

cede to this argument. All that we are, 
-prepared to do to help the Bania.a is to 
give directions so IWil to safe-guard their 
interests in the event of the Oourt hold- ­
ing that the first award was a valid 
award and one which should be filed 
under R. 21. We are told that the stay 
of execution of the d~cree was disallowed 
and it is likely that the Bania.a have ­
been able to recover a portion of the-· 
amount due to them. If that is so we, 
think that one of the oo,E-ditions which, 
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we should impose is that the Otba.s ·and 
the Pirs should not get restoration of 
this money without giving seourity and 
that in the event of suoh seourity not 
being furnished the amount, if restored 
by the Ba.nias should remain in Court 
pending the disposal of the objeotions 
to the first award. The other direction 
which we propose giving is to request 
the Judge below to dispose of the objec­
tions to the first award at as early a date 
as possible. 

We have notioed that defendant 3 was 
given up in consegnenoe of the second 
award. He is not now before us. We do 
not, therefore, wish to say any thing 
whioh might prejudioe him. But we have 
no doubt that the learned Judge after due 
notice to defendant 3 will consider whe­
.ther he still oontinues to be on the re­
oord for the purpose of the first award. 
With regard to costs, we think it is a fit 
case in which we should mulot the Pirs 
and the Othas with all oosts through­
out. We aooordingly set aside the decree 
of the lower Court a·nd direct the lower 
Court to proceed with the objeotions filed 
to the first award and we order that the 
Pirs and the Othas exoept defendant 3 
should pa.y all oosts of the lower Court 
and this Court upto date. 

Decree set aside. 

Rupchand, A. J.C. 

Suit No. 612 of 1926, Deoided on 18th 
February 1929. 

Rambhabai-Plaintiff. 

v. 
Doongersi Nagji acd others -Defen­

dants. 

H ·i11cl1t L aw-Mainlenanee - Oovarceners of 
differrnt branches of /ofnt family_ <lo not cow_ 
tinite tu be re , vo1isiole for mairite11a11ce of 
widows of other branches lho1,gh_ lh_ty ~eparat_e 
witho1,t their consent-Widow inslit1,t·ma s1ut 
before pa1·tition for charge on prop~rly for her 
maintenance - Lis ve1iclens applies to s1,bse· 
g_·1u11t vartition - Transfer of I',·overty .Act, 
S. 52 (Obiter). 

The right of evidence is a right to a provi • 
sion for residence and is included in the 
general righn of maintenance : .4 S. L. R. 
278, Foll. 

SIND 7 
Oopa.rceners belonging ~o different branches 

of the joint family do not continue to be res· 
ponsible. for the maintenance of widows and 
of persons, who a.re entitled to a. share belong­
ing to another branch even though they do 
not make provision for them a.t the time of 
partition or obtain their consent to it : 35-
Mad. 147, E:,;pl, 

Where a. widow of a. copa.rcener h!!.s i~sti· 
tuted a. suit for a declaration that her right. 
of maintenance should be made a charge on, 
the joint family property before partition, 
the doctrine of lis pendens would apply, and 
any partition which takes place subsequent to­
the institution of her suit cannot a.fleet her 
right. 

L . P. Ferro-for Plaintiffl 
Kimatrai Bhojraj-for Defendant!1J 

Judgment.-This is a snit in forma 
p!l.uperis. The plaintiff is the widow of 
one Ragbunath Nagji. She claims in 
this suit oertain pa.st maiotenanoe and a 
declaration that she is entitled to future 
maintena.noe which should be made a 
charge on the joint family property and 
that she is entitled to reside in· the 
family house. Defendant 1 is her hus­
band's brother. Defendants 2 and 3 are­
his sons. Defendants 5 to 7 are the 
cousins of defendant 1 and their sons. 
Defendants 8, 9 and 10 are widows be­
longing to the same family. The plain­
tiff has based her case on the plea that 
all the defendants form members .of a 
joint Hindu family and possess joint 
family property which has desoended to 
them from a oommon anoestor, and that, 
therefore, sbe is entitled to a deore& 
against all of them. The plaintiff has 
further olaimed the return of her orna­
ments valued at Rs. 3,000. The defend­
ants have inter alia contested her claim 
on several grounds. Their case is that. 
defendant 1 and his cousins severed 
their joint family f:ie in the -year 1906-
and that after that date they messed and 
lived ·separately and carried on a sepa­
rate business. In 1913 they exeouted a 
deed of release reciting the family his­
tory up to that date. Acoording to that. 
deed of release defendant 1 alone is liable, 
to maintain the plaintiff. 

From 1923 to 1924 or thereabouts, 
defendant 1 and the other defendants 
continued as tenants-in-oommon of cer­
tain a.noestral properties. In that year 
defendant 1 and his cousin Tejsi who 
carried on business in partnership sus-
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to.inod bei.vy loMas. They reoeivod 
monetary help from the derenda.nts 
Tike.mji e.nd Khirnji and in consideration 
of suoh bolp they exoouted n. deecl of con­
veyn.noe trans(ering their right, title 
11,nd interest in the family property, 
which had up to tLa.t date remained un­
divi<lod in [a.vour o! Tik!un~i a.nd Khin:1ji. 
The defendants deny that she deposited 
any ornaments with them, and say that 
the plaintiff is in possession of those 
ornaments . n.nd other property from 
which she can maintain herself and that 
her right for mainteng.nce, if any, is 
against Doongers.i only, n.nd tqn.t she can 
not claim atly relief against any of the 
other defendants or· against the family 
property which has been validly trans­
ferred. 

The following issues have been raised 
by the ·Court : 

(1) " "\Vas there on or about Srd December 
1906, a partition of joint family ·pr·operty as 
·alleged in para. 6 of written statement of 
·-0efendants 4 to 10? · · 

i2) Has the family dwelling house referred 
· to in para. 10 of the plaint. become the sole 
.and absolute property of defendants 4 and 6 
for reasons alleged in para. 8 of the written 
statement of defendants 1 to 10 by virtue of 
alleged conveyance of 31st May 1922? 

(8) What jg the effect of the aforesaid two 
transactions on plaintiff's right of mainten· 
ance and residence? 

(4) Is the plaintiff entitled to a right of 
residence in the house referred to in para. 10 
of the plaint ? 

(5) Ia the plaintiff entitled to receive main· 
tenance and if · so, at what rate and from 
whom? 

(6) What amount, if any, is the pla.intiff en· 
titled to recover on account of arrears of 
maintenance and from whom ? 

(7) What amount, if any, is the plaintiff en· 
titled to recover and from whom oil account 
of · her pilgrimage, funeral and other death 
expenses? · 

(8) What is the amount of deb~s, if any, 
which the plaintiff has incurred? 

(9) Is the plaintiff entitled to a chargs on 
the property mentioned in para. 10 of the 
plaint on account of various sums claimed 
by her? 

(10) Did the plaintiff deposit ornaments 
mentioned in the schedule to the plaint or 
any of them with defendants 4 to 6 and what 

· is the value thereof? 

I. R. -1929 
(12) What roilel, ii o,n y , Is ~ho pld.\nUit ctl• 

m 1.,, 11 ~11 7 

(18) General." 

There is barclly any dispute about the 
fo.o~s which l111vo beon oonolusivoly 
proved by cloc:umenlary evidence. It 
o.ppon.rs Crom the rocitu.ls conta.incJ in 
the deed of release that one Umersi died 
about 60 years ago. He had seven sons, 
namely, Morarji, Nagji, Tbakursi, Veiji, 
Ro.mji, Ano.ndji n.nd Jethn.hbai. Morn.r­
ji, died about 22 years ago leaving his 
son Tikamji defendant 4 in the suit. 
Tiko.mji's son is Moolji defendant . 5. 
Nagji died about 32 years ago leaving 
two sons Rughnath and Doongersi. 
·Rughnath died about 25 years ago and 
the plaintiff is his widow. Doongersi is 
defendant 1 and his two sons are defend­
ants 2 and 3. Thakursi died a.bout 45 
·yea.rs ago leaving a son Jivraj, who 
separated from bis brother prior to 1906 
and whose heirs are not on tbe record. 
-Velji died leaving no issue. Ramji left 
two sons Tejsi and Jadhowji. Tejsi died 
in 1925 leaving a widow defendant 10, 
and a son defendant 7. Jadhowji died 
about 20 years ago lea.ving his w.idow 
Jivibai, defendant 9. Anandji died 
about 25 years ago leaving as his wi~o:w 
defendant 8. Jetha.bhai died about "22 
yea.rs ago leaving a son Khimji defen­
da.nt 6. 

(11) If so, what reHef is e he 
respect of them ? 

After the severance of the joint family 
tie between the different branohos of 
the fa.mil f , Doongersi and Tejsi ca.rried 
on busines in partnership in Khata.oo 
Ma.:kan Cloth Market in the uame of 
Nagji Umersi, while Khimji and Tikamji 
carried on business in partnership in 
sundries in the name of Morarji Urnersi, 
a.nd also in cloth in the same name. 
The release deed Ex:. 10/1 expressly pro­
vides that Doongersi has been and shall 
continue to pay Rs. 10 per month to the 
plaintiff for her maintenance. It has 
been proved by the evidence of Doongersi 
and the rent-book kept by him on behalf 
of himself and his tenants-in-common, 
that from 1906 to 1913 the amount of 
maintenance pa.id by him to the plaintiff 
was debited to his own personal account. 
He states that he likewise maintained 
the plaintiff up to 1922 when his busi­
ness failed, and the entries for that 

entitled to in? / period were in a book kept by Tejsi 
_ which is missing. For the purpose of 
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'pt ovl11s thu.t o'leb n.Her tho oxeoution of 
t;l:i~ fg}c 11.$(> clood bbo c1o[enc1n.nts uotiblnued 
separate, entries have been put in from 
the account ol the parties from 1913 right 
-up to 1924, to show Lhn.t tho firm oonsist-
-inG o[ Doongersi and Tejsi bra? mo1;1,etary 
dealings with the firm of T1k11m11 and 
Khinji, and that in 1924 Tikamji and 
Khimji helped Tejsi and Doongorsi with 
large sums of money, a p11,rt of wbioh 
they b::irrowed from the banks. On 30th 
Mo.y 1922, Doongersi o.nd Tejsi executed 
a sale-deed £or the sum o{ Rs. 1,35,000 
-0onveying half sharo in tho properties 
owned by them as tenants-in-commons, 
to their cousins Tiko.mji and Khimji. 
lt has been proved from the entries in 
the books that over and above this am­
-0unt for which they sold their half share 
they a.re liable to Tikamji and Khimji 
ior a further sum of about Rs. 35,000. 
Against this mass of evidence, we have 
-0nly the word of the plaintiff that all 
the defendants continued as members of 
,the joint Hindu family up to the date 
•of suit and continued to maintain her 
out of the joint funds. • • It is, therefore; 
.abundantly clear that the plaintjff .oan 
not succeed on the case as set up by her 
in the plaint. Her suit for maintenance 
~s against the joint family property is, 
therefore, liable to be dismissed in 
Jimine. 

Certain points have, however, been 
mged on her behalf. I shall deal with 
them though they do not strictly arise 
.on the pleadings. It is contended in the 
.first place that as the plaintiff's husband 
-died at a time when all the defendants 
-formed members of a, joint Hindu family, 
her claim for maintenance and residence 
was a charge upon the family property, 
-at lea.st in the sense that it was incum-
-bent upon the members of the different 
•branches of the joint.family property 
to maintain her so long as they re­
mained joint and at the time of partition 
-either to make due proyision for her 
maintenance or at any rate to ob­
tain her consent to a partition 
which made no such provision but pro­
vided that only one member of the joint 
family should maintain her. My atten­
tion has been invited to the case of 
T. S·ubbarayadu Ohetti v. T. Kamala­
valli Thayaramma (1), and to the passage 

,1) [1912) 35 Mad. 147=21 M.L.J, 493=10 
1.0. 947=(1'311) 2 M, W.N. 148. 

of West and Buhler at p. 791, which bas 
been referred to in tha t oa.se. Now there 
Ofl.n be no doubt tba.b BO long [1,8 bbtl f11imily 
oontinues to be joint, a widow of a. co­
p11.rconor hl\s to look up to the mane.gar 
o{ the family for her maintenance. It 
is therefore open to her to enforce her 
right against any part of the joint family 
proporty in tho hn.o cl a o( euuh mtln o.gor. 
In that sense her right is enforceable 
against the whole family property and 
against every member of the family who 
cl11.ims a joint interest in such property. 
Where she has instituted a suit for a 
declaration that her right of maintenance 
should be made a charge on the property 
before partition, the doctrine of lis pen­
dens would apply, and any partHion 
which takes place subsequent to the in­
stitution of her suit cannot affect her right. 
It is no doubt true that in the above case 
their Lordships did not proceed on the 
doctrine of lis pendens but on certain gene­
ral principles discussed therein. But it 
is worthy of note that the learned Chief 
Justice was careful in stating that he 
preferred to deal with the facts of that 
case which had actually arisen and that 
he was not prepared to go into the fur­
ther-question as to the effect of a parti­
tion taking place before the institution 
of a suit by the widow for a declaration 
of her right of maintenance and residence. 
That case is therefore no authority for 
the proposition that there is an obliga. 
tion upon the members of the joint family 
belonging to different branches to make 
due provision for the maintenance and 
residence of the widow of a coparcener of 
one of the branches. The passage in 
West .and Buhler reads as follows : 

" Other l \'8.bilities, tha.t is provision for the 
maintenance or portions of persons not entit­
led to shares, may be distributed by agreement 
amongst tho cosharers . But the estate at 
large ie liable at lea.st in the ha.nds of the 
members of the family making a partition a.nd 
copa.rcenere who desire to limit their responei• 
bilitiee must obtain the n.esent of the persons 
mentioned, " 

Though this passage is entitled to great 
weight, it does not expressly provide that 
the responsibilities of oue branch con­
tinue for the maintena.nce of the widows 
of another branch. Further-more it does 
not appear to be supported by any autho­
rity either from the Hindu texts or from 
the oase law. If this passage is intended 
to mean that coparceners belonging to 
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different branches contiaue to be respon­
sible for the maintenance of widows and 
of persons who are entitled to a share 
belonging to another branch, unless they 
make adequate provision for them or 
obtain their eonsent, I am of opinion that 
it c3.nnot be accepted as sound law, and 
is one which is likely to lead to anamo­
lous results. For insta.nce where a co­
parcener dies lea.ving a widow and a son, 
it is somewhat difficult to see how his 
brothers can compel the son to make 
separate provision for the maintenance of 
the widow as a. condition precedent to 
effecting a partition on pa.in of rendering 
themselves liable to the widow at a 
future date in the event of her son getting 
bankrupt. Again it is difficult to see how 
coparceners belonging to one branch can 
be compelled to make provision for the 
maintenance of a. person \Vho is congenit­
ally deaf and dumb and who is living 
jointly with his own brother, both bro­
thers belonging to different branches, 
and to run the risk of maintaining such 
person in the event of his brother becom­
ing a bankrupt notwithstanding the fa.ct 
that the partition effected by them was 
absolutely fair and square. It is hardly 
necessary to develop this point any fur­
ther as it would a.ppear that the plaintiff 
kne~ for no less than 18 years tha.t 
Doongersi had separated from his cousins 
o.nd she remained content to receive her 
maintenance. from him. It is not open to 
her now to cou tend that as her assent was 
not obtained to the partition, the members 
of the different branches continue to re­
main liable for her maintenance. If she 
objected to the arrangement ma.de for her, 
it was her duty to have sued for decla­
ration of her rights at once and probably 
h13r maintenance would have been ma.de 
o. charge on the share of Doongersi in the 
a.nceetral property. Not only did she 
remain silent· but received increased al­
lowance from Doongersi in subsequent 
years. She is clearly estopped from fall­
ing back on the members of other bran­
ches after Doongersi has become a pauper. 

Th~ next poi1;1t urged is with raga.rd to 
her right of residence. My attention ha.s 
been invited to a passage in Gour's Hindu 
Law, p. 481, S . 84, and thecommentaries 
thereon. It 'has been argued that as the 
plaintiff was living in the family house 
up to the date of the sale to the know-/ 
ledge of Tikamji and Kbimji, her rig)t't 

of residence cannot be defeated by the­
sale to them of the right, title a.ad in­
terest of Doongersi. On the other ha.ad, 
my attention has been invited to a deci­
sion of this Court on its High Court side· 
in the case of Thanwerdas v. Mt. Vani· 
(2), ,vhich has been followed with ap­
proval by this Court 011 its High Court 
side in Kawalmal v. Issribai, A. I. R. 
1926 Sind 135. In the case of Thanwer-­
das, Pratt, J.C., said : 

"The right of residence is therefore a. right; 
to a. provision for residence o.nd is included in 
the genera.I right of maintenance, Like the· 
right of me.intone.nee it is e.n equihble and 
not a. loge.I right • • • It is e.n equity bind­
ing on the conscience of the cope.rceners, but 
it me.y be dcfoa.t1Jd by hon:• fide e.liene.tion· 
which is not so justified or whieh is merely a.. 
pretext to shuffle off the obligation of mo.in· 
tene.:iee. In th9 cn.se of n.n improper a.liene.· 
tion the equity is enforceable against the 
a.lienee under the same conditions that ·apply 
to any other equity i. e., the transferee ta.kes­
snbject to the equity unless he has ta.ken for 
value and without notice of the right. This,.. 
is the law la.id down in Lakshma1~ v. Satyt1.­
bht1.mabai (8) and now codified .in S 89 T P . 
Act. " ' ' . . 

Whatever may be the law in force out­
side Bind, I am bou11d to give efrect to,, 
this ruling. If the right of residence of 
the plaintiff is included i11 her ge11eral 
right of maintenance, it would appear­
that unless it could be proved that the, 
transfer by Doongersi of his interest in 
the fa.wily property was a mere pretext. 
to shuffle off the obligation of her main­
tenance or was not otherwise bo11a fide 
she has· Qo right of residence either. rf­
that be s , there is no doubt that in this. 
case there is no question that the alie­
nation was i11 no way brought about with, 
the object of defeating her rights. It. 
was a bona. fide alienation made at a time , 
of great need when on account of the-. 
flu?t~ation in exchange, Doongersi and 
TeJsI had suffered heavy losses i11 their · 
trade and were obliged to trc1,11sfer their · 
propedy to avoid insolvency. ft is no­
doubt true that Doongersi still continues 
to live in the family Jiouse and receives . 
an allo~a~ce of Rs. 100 from Tikamji 
a.,ad Kh1mJ1 who are both well off. But 
T1kamji and Khimji hive done this out 
of charity, a11d as a matter of fa.ct out of 
the same motives they have thr;ughout. 
the suit offered to maintain the plai11tit1· 

(2) [19101 4 S.L.R. 278=10 I.C. 935. 
(a) [1877] 2 Bom. 49!!. 
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but under the evil advice of her brother 
she has refused to accept their offer and 
has insisted upon her legal rights, if any, 
being declared by the Court. Every en­
deavour ma.de in Court to make her rea­
lize her position has failed, and though 
I regret very much that my decision 
might result in her having to depend for 
her maintenance on the charity of others, 
I am afraid I cannot help it. I hold that 
she has no right to reside in the family 
house as no pa.rt of it belongs at present 
to Doongersi. The plaintiff's right to 
her maintenance by Doongersi depends 
on his being in possession of ancestral 
property. If the plaintiff failed to sue 
for a charge being created on such pro­
psrty before it was sold in payment of 
Doongersi's debts, the plaintiff is with­
out any remedy arid her suit must fa.ii. 
She has claimed maintenance at the rate 
of Rs. 100 per month :md ha.s claimed 
certain other 19.rge sums of money . As 
evidence bas been led on those points, I 
propose to deal with them. 

It appears that though up to 1913 the 
· plaintiff received only a sum of Rs. 10 
per mensem from Doongersi, her main­
tenance was increased from time to time 
and in 1924 it was increased to Rs. 25 
per month. The cost of living is at pre­
sent somewhat less. A sum of Rs. 20 
per month would at present be ample for 
her ; she is expected to co:>k for her­
self, and though one of the witnesses said 
that she would require a person to buy 
foodstuffs for her and that this would 
cost her Rs. 10 per month, I am inclined 
to the view that she can easily arrange 
to get her foodstuffs without any such 
charge. The witnesses called on her be­
half seemed to be inclined to exaggerate 
the cost of expenses, but on the whole I 
am inclined to the view that Rs. 20 
would be sufficient for her maintenance. 
I am also inclined to the view that she 
would require Rs. 5 . more to secure a 
room for herself to live in. 

With regard to her claim for expenses 
of pilgrimage, I think · there is no ?vi­
dence to show that there is any obhga. 
tion on a widow to go on pilgrimage 
more than once. She has admittedly 
been to pilgrimage on one occasion, and 
therefore she is not entitled to a. further 
provision in that behalf. 

SIND 

With regard to prov1s1on being made, 
for her funeral caste feast, I think it is 
clear from the evidence that this is not 
obligatory and that she is not entitled 
to the same. 

With raga.rd to the return of her orna­
ments, it is sufficient to observe that- .. 
except her own word, there is no evi­
dence to prove that she handed over orna.- ­
ments to any of the defendants and they 
have denied receipt thereof. I hold that ­
she has failed to prove that she entrusted. · 
the ornaments to the defendants. I shall 
now proceed to record my findings on the•· 
issues: 

Issue 1 :-In the affirmative ; 

Issue 2 :-In the affirmative; 

Issue 3 :-The effect of these two,, 
transactions is that the plaintiff's right~ . 
if any, for maintenance was against the.­
property a.Hotted to defendant 1 at the,-­
pa.rtition and that all that she is entitled 
to in respect of her claim for residence is · 
a fair allowance for getting on rent a . 
house to live in ; 

Iss1,e 4 :-In the negative· 

Iss1,e 5 :-The plaintiff is not en-­
titled to receive ma.intena.nce as her suit-· 
is for maintenance and subsequent t·o the,­
sale by Doongersi there is no evidence to-· 
show that there is any pa.rt of the ances­
tral property from which she could re- ­
ceive an allowi.nce. (Part 2) : 

· That if she has any right to receive,· 
any maintenance including residence, it--
is at the rate of Rs. 25 per month and · 
from defendant 1 ; 

Issues 6 to 8 :-As there is no ~ 
property in the hands of defendant 1 and , 
as the plaintiff has no right to fall b:J.ck . 
on the property of defendants 3 and 4, no -­
finding is necessary on these issues. 

Issue 9 :~In the negative; 

Isrne 10 :-In the negative; 

Issue 11 :-:-In the negative; 

Imte 12 :-The plaintiff is en tit-­
led to no relief. 
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Iss1,e 13 :-The -plaintiff's suit is 
--dismissed: 

As the defendants do not press for cost£", 
· I make no order as to costs. 

Suit dismisse,J. 

Percival, J. C., and Rup­
chand, A. J. C. 

First Appea.l No. 113 of 1925, Decided 
-.-on lat February 1929. 

Dayaram Gidumal-.-\.ppella.nt. - v. 
Nabibux and others-Respondents. 

Oo,itract Act, S. 74-S. 74 does not penalize 
; party making concession to debtor by acceptfog 
.. smaller s1rn1 than due if paid in strict co1tfor­
. mity to concessio1t - Oo1ise1it decree pro·viding, 
in defa1dt of payment by defe1ida1it on certafo 
.date of smaller s1wi tha1t dzie, defe,idant · to pay 
larger sum claimed a1td due to vlainti/f­
Time is whole consideration of such · contract 
aitd s1ich decree cannot be venal, 

Section 74 does not penalise a party who is 
prepared to make a concession in favour of 
his debtor by accepting a smaller sum than is 
due to· him provided it is paid in strict con­

.fo~mity of tha concession shown to him. 

Where a consent decree provides that in 
• default of payment by the defendant on oer­
· ·tain dates of a certain smaller sum of money 
· -than is claimed to be due, the defendant shall 
- pay to the plaintiff the larger sum claimed 
and which is really due plus the costs of the 

· suit -with interest at 9 per cent. per annum, 
Time is not cnly the essence of such contract 
but it is also its whole consideration and such 

• .decree cannot amount to a penalty which 
means something which the debtor is to pay 
over and above his orh:inal liability as a 
punishment : Thompson v. Hudso1t, (1869) SS 
L, J. Oh. 481; Ex parte Bzirden, In Re Neil 

{1881) 16 Oh. D. 675, Rel. 01t; A. I. R . 1924 Pat'. 
. 887, Cons. and not Foll.; 8 M. I . · A. 289 

Dist.; Ford v. Earl o/ Chesterfield, 105 R. R. 
201; A. I. R. 1928 P.O. 27, Ref.; 10 Oal. 305 

· {P. 0.), Expl. 

Dipchand Ohandumal-fo,: Appellant. 
Ohubermal Valiram-for Respondents. 

Rupchand, A. J. C.-This appeal 
a.rises in execution proceedings of a. con­

. .sent decree which provides as follows: 

claim a.nd costs in t·wo equal instalments, the 
first being payable on 15th Janu:uy 1924, nod 
the 2nd on 15th January 1925. That in cue 
of default in the p:i,yment of any of the 
instalments the defendants do pay to the 
plaintiffs the whole amount; of claim viz., 
Rs. 9,000·0·0 and costs of the suit amounting 
to Rs. 729·6·9 with interest at 9 per cent. per 
annum." 

The trial Court held that the defen­
dants had ma.de de~ault in payment of 
the first iusta.lment, and that the pay­
ments made by them to plaintiff 3 
of Rs. 2,000-0-0 on 2nd February 1924 
and Rs. 500-0-0 on 11th February 1924, 
towards the first instalment were not 
only out of time, but were not a valid 
discharge of their liability to pay the 
amount to the plaintiffs who were joint­
ly entitled to receive the same; but held 
that a.s the decree provided for a penalty, 
it was open to the Court to relieve the 
defendants of such penalty. Tlie defen­
dants having paid the second instalment 
in time during the pendency of these 
proceedings, the Court ordered the 
defendants to pay an additional sum of 
two third" of Rs. 2,500-0-0 with interest 
due thereon to plaintiffs 1 and 2 in full' 
satisfaction of their decree. 

The main point ra.ised befora us ·· is 
whether the decree provides for a pen­
alty. Now, there is a broad distinction 
between an agreement which provides 
that in default of payment of a certain 
a.mount on a particular date or dates, 
the defaulting party shall pay a. muoh 
larger amoll'Clt than is admittedly due by 
him, and an agreement ,vhich provides 
that in default of payment on certain 
dates of a certain sma.ller sum than is 
admitted to be due or is claimed to be 
due, the defaulting party shall be liable 
to pay the larger sum admitted or claim­
ed to be due. In the former case, the 
provision for payment of the larger sum 
is clearly in the nature of a. penalty. In 
the latter ca.se, where the larger sum 
is admittedly due the agreement to en­
force the payment of such sum does not 
oome within the purview of that expre3-
sion. It would appear that where a. 
larger sum is claimed, but not admitted, 
the question whether such larger sum 
was agreed to be pa.id in the event of 
default is a penalty or not would greatly 

· " 1. That the defenda.nt do pay to the / depend upon the nature of suoh claim 
1 ·pla.intiff Rs. 5,000·0·0 on account of the entirf

1 and on what transpireil at the time of 
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the n.greement to accept the .smaller sum 
in satisfaction thereof. 

The leading English case on this point 
is Thompson v. H1,dson (l). In that case, 
H was indebted to T and S on several 
accounts to ascertain which three sepa­
r11te suits were pending against him. 
In one·suih a fin1l decree w11s ma.de fix­
ing the liability of H 011 one account and 
ordering him to pay by a day named. H 
wanted further time n.nd it was agree:l 
between him and T and S that .the terms 
of the order as to payment should be 
v11ried I1 agreeing not to appea.l against 
the fin~l decree already made, to admit 
the amounts claime:l in the other two 
suits, and on a certain dJ.y to pl.y a fixe:l 
sum and to execute a mortgage, for secur­
ing payments in a pa.rticuh-..r manner of 
another sum; and T and S a.greed there­
upon to take a lesser sum than they 
claimed with a proviso that if H m1de 
any default they should be at liberty to 
recovdr their whole debt. He carried out 
his agreement in part and mil.de default 
in payment of the amount due by him 
according to the m1nner utipulated. and 
on T and S enforcing payment of the 
full amounts claimed by them plea,ded 
that the proviso in that behalf was a 
penalty which could not be enforced in 
equity. That proviso \Vas in the follow­
ing terms; 

"In ca.so Lord Downe, or the defendants 
shall riot pay and secure the ~aid s~ms to the 
plaintiffs in manner aforesaid, or 1f a good 
and satisfactory mortgage shall not be execu­
ted to the plaintiff for the said sum of £ 25,fHS 
15s. and interest, or if tho defondants 
shall fail in . performing all or any of tho 
stipulations on their part hereinbefore con· 
tained, then the plaintias shall be at liberty 
to recover the said principal sums, interest and 
costs decreed or claimed to be du 3 to them in 
the s:i.id several suits, and to adopt all such 
proceedings in tho said several suits or o~her· 
wise for aiding their recovot'y of their said 
several claims as they may be advised. " 

. It was held that the plea th.at the said 
proviso was in the nature of a penalty 
could not be sustained. At p. 441 Lord 
Westbury has observed as follows : 

"In answer to the questions which they 
were required to answer in the chambers of 
the !\faster of the Rolh they thought that it 
was very rational and very right to say, if a 
creditor, tells his debtor: 'provided you 

(1) [1869] 38 L. J. Ch, 431=4 H, L, 1. 
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pay me half the debt, or two·thirds- · 
of tho debt, on an appointed day I will 
reloasa you from the rest' and will accept· 
the money so paid in discharge of the­
whole debt, but if you do not make- payment 
of it on that day, th:m ths whole debt sba.11 
remain due to me an:i I shall be a~ liberty to­
recover it'. There would be no doubt at ali. 
that the proposition was both reasonable and 
accords,nt with common sense. But the . 
principal has not been accepted by the t v 1 
tri!>unals before which tho ca.so has be,en 
heard. " The !IIaster of the Rolls appears to· 
have thought that the residue of the debt in the• 
ease I have put would be converted into o, . 
pJna.lty, and that the psnaHy could not be 
enforced. It is impossible to hold that 
money due by contract c_an be converted into ·. 
a p_e n~lty. A penalt~ 1s a punishment, an· 
aftltct1on,. for not dom~ something. But if· 
a man claims to be entitled to receive at a. 
fut1_1re tim9,_ on the defa~lt of his debtor, that 
~h1ch he 13 now ,entitled to receive it is­
impossible to understand how that can be.• 
ragarded as a penalty. I have not, therefore 
the least hesitation in . stating that if th~ 
Master of tho Rolls is rightly report;d there 
wa.s a strange confusion at the mome~t pre--­
vailing in bis Lordship's mind, and that it 
could not have been present to him at the­
moment when he delivered his judgment that ­
the rest of the debt still remained due by 
contract, a.nd that what wa.s due by oont1aot , 
could not b9 a penalty. " 

At p. 435 the Lord Chancellor has said: . 

" It is equally clear on the other hand that 
where there is a debt actually due, and at the· 
time when the debt becomes due and is not · 
paid, an a.greomont is eutered into for grant· 
ing ~o th_e de~t<;>r further ind_ulgence, a.nd the 
creditor 1s w1lhng to allow him certain advan­
tages and deductions from tha.t debt as well 
as to extend the time for its payment if 
adequate and proper security in tho mind of 
the creditor be afforded him as his part of· 
the bargain in respect of which he is to make 
those concessions then it is perfectly compet­
ent for tho creditor to uy: "If the payment 
bo not made mode et forma. as I have stipul­
ated, then forthwith the right to the whole 
original debt shall revert to me, and it shall 
be open to me to proceed and to exorcise all 
those powers which I have for compelling 
payment of the original debt; in other words, 
I am entitled to be replaced in ths position in 
which I was when this agreement which has-· 
been 1:iroken was entered into. Therefore, as , 
far as the law of tho case is concerned, there 
can be no difficulty in tho matter. " 

In this case H was disputing the vali­
dity of the final decree passed in one 
suit and the amount claimed in the other 
two suits, but in coneideration of the .. 
agreement to pay a small sum on certain. 
conditions he waived his right to file an. 
appeal in the suit which W9.S decreed andi 
submitted to decrees for ~he sums claim 
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•ed in the other two suits, and he was 
made to pay the sa.id sums. 

In the later case of Ex pa rte Burden 
In re Neil (2) a. creditor who bad issued 

, a debtor's summons in re$pect of a. judg­
··ment debt of £344 a.greed to accept a 
-cheque for £105 and three bills of ex­
. change for £50 each accepted by a. third 
:party, and on payment of the cheque 
and bills in due course to give a receipt 
in full settlement of the judgment debt, 
but that in default of payment of any or 

"either of the cheque 0r bills, the creditor 
was at liberty to proceed for the full 
a.mount. The Court consisting of James 

·Cotton and Lush, L. J. J., unanimously 
held that the creditor was entitled to 

,-proceed for the full amount. Cotton, L. 
.J. expressed his view thus : 

" It is ea.id tha.t the provision for the re­
· vi vor of the original debt is in the nature of 11, 

-penalty. I know of no c'l.~e in which the 
-equitable doctrine about penalties ha.a been 

,. applied to 11, case in which a creditor agrees 
to reduce th"e a.mount of his claim on certain 

-- conditions but that on the failure of -the 
-debtor to fulfil any one of those conditions 
the original rights of the creditor shall revive, 

.,and in my opinion the doctrine- ought not to 
be applied _to such a ca.se, " 

Lush, L. J., has expressed the same 
--view in-different terms as follows : 

"Is there a.ny equitable ground for reliev• 
ing: the debtor? It ha.s been argued 

·that the provision for the revivor of the debt 
·is a penalty. I understand penalty to be some­
· thing whlch a debtor is to pa.y over a.nd a.oove 
his original liability, a.s a punishment. But 
·tha.t is not so in the present case. 11 

It would follow from both these cases 
·that where a party claims to be entitled 
to receive a. larger sum which is really 
-due to him, in the event of default in 
payment of the smaller sum which he 

-·has a.greed to take subject to certain con-
.. ditions, the claim for money really due 
· to him cannot be converted into a penalty 
which means something which the debtor 
is to pay over and a.hove his original 
liability a.s a punishment, and no such 

. question can therefore arise. 

Now, it is no doubt true that S. 74, 
•Contract Act, has done away with the 
.distinction between a. penalty and ligui-

dated damages, but there is nothing · in 
that section or in the illustrations there­
to to show that it was ever intended to 
lay down any different law than was la.id 
down in the two cases cited above, and 
to penalize a party who was prepared to· 
make a concession in favour of his debtor 
by accepting a smaller sum than was due 
to him provided it was paid in ·strict 
conformity of the concession shown to 
him. 

Our attention has been invited to Mt. 
Nand Rani Kuer v. Duraa Das Narain 
(3), where a compromise decree pro­
vided that if the defendant pa.id to the 
plaintiff Rs. 1,000-0-0 immediately and 
Rs. 12,000-0-0 on or before 31st March 
1923, the claim of the plaintiffs would 
be discharged in full, but that on failure 
to pay the above instalments, the plain­
tiff would be entitled to realize her full 
cla.im for Rs. 20,989-9-0 with costs and 
future interest, the defendants had made 
default in payment of Rs. 12,000-0·0 on 
the due date, the Court condoned the 
delay. 

It appears that the attention of their 
Lordships was not dra.,vn to th'e ab.ova 
decisions. The judgment · is a short one 
and a.11 that it says on this point is : 

" On the othe·r ha.nd, it seems to be now 
settled that where the agreement is for the 
payment of money on a, prescribed date, and 
that upon default ·of payment ·on that da.te 
money or la.nd is to be forfeited, time ia not of 
the essence of the contra.ct. 11 

Now, these·'observations are perfectly 
correct, and perfectly intelligible, if they 
are applied to a c11,se where the party in 
default is made to pay a. larger sum than 
is due by him. But wi~h all respect, I 
fail to see how time could be treated to 
be a non-essential term in the contract in 
the case where the creditor agrees to 
forgo part of his admitted claim provided 
he gets the lesser sum on a particular 
date. In such a case time is not only the 
essence of the contraot1a, but the whole 
consideration of it. It is in consequence 
of the promptness of payment of a part 
of the debt at once that the creditor 
agrees to forgo the remainder, and it is 
not a case in which equity relieves 
age.inst time, for if it did, it would be 

(2) [1881) 16 Oh. D. 675=29 W, R, 879= 
UL. T,525, / (S) A. I. R. 192! Pat. 887=2 Pa.t. 906. 

/ 
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volating its rules, as per Master of the 
voile in Ford v.·Earl of Chesterfield (4). 

~ ur atliention has also been -invited to 
the ca.se of Ram Gopal Mookerjea v. 
Sanrnel Masseyk and Thomas J. Kenny 

{5) ; but in that case the point which 
their Lordships were required to adjudi­
•-Oate upon, was whether there had been 
-0.ny failure by the respondents in the 
substantial performance of the contract 
and if there had been any default to whom 
such de£ault was attributable (p. 258). 
In that case the offer of p:i.yment had 
been ma,de in time by the respondents 
but it was urged before their Lordships 
that that offer was no valid offer on three 
.grounds : first, that the offer did not 
include the interest which ought at that 
time to have been paid, second, that the 
.person to whom money was offered had 
-no authority to receive money on behalf 
of the appellant, and third, that the res­
.pondent was bound to seek out the appel­
lant on the date of payment and to tender 
•him the exact amount and interest then 
-due (p. 259). As to the first objection 
their Lordships observed that the omis• 
-sion to include interest arose from a 
misapprehension of the ambiguous words 
.of the agreement, and that such omission 
was not the reason why the money was 
refused. As to the second objection, their 
Lordships observed that they were by no 
means satisfied that the person to whom 
the money was tendered had no authority 
to receive the money As to the third, 
it was said that there seemed to have 
b:;ien uncertainty on both sides as to the 
place where the ikrarnama.h wa.s to be 
produoe:l and the money pa.id. After 
discussing the evidence their Lordships 
held that they were satisfied that there 
was a bona. .(ide endeavour on the part of 
the respondent fairly to perform his 
.a.greement. 

The case of Ford v. Earl of Ches~erfield 
{4), was cited before their Lordships as 
good authority but an attempt was made 
,to distinguish it on the ground that in 
:the case before their Lordships a third 
.person had undertaken the liability of 
the ~ebt and to incur the penalty. But 
dih~ Judgment of their Lordships of the 
l?r1vy C,:mncil is silent on that point. It 

14) 105 R. R. 201. 
5) (1860) 8 M, I. A. 289=2 W. B. 48 (P.O.). 
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cannot therefore for a moment be sug· 
gested that the principle bid down in 
Ford's case was considered as inapplica­
ble to India. 

The case of Rai Balkishindas v. Raja, 
Run Bahadursing (6), is an authority 
for the proposition that a penal clause 
contained in a consent decree may be 
relieved by the Court, though it does not 
so expressly decide, and proceeds upon 
that assumption. But it goe:i no further 
and if carefully analysed, it, on the con­
trary, helps the plaintiffs to a certain 
extent. In tl;iat case certain instalments 
were allowed on certain conJitions. Art. 
2 of the solehna.mah provided for payment 
of interest at eight annas per cent. and 
further provided for the amounts pa.id 
being appropriated in a certain manner 
and how they were to . be paid. The 
third article which is the important one 
ran as follows : 

" If the first instalment be not pa.id on S0th 
Bha.don 1281 Fa.sli, the two ccnsecutive insta.l• 
ments be not pa.id, then the pla.intift sha.11 
ha.ve the power to ta.ke · out execution of the 
decree a.nd realize his entire decreta.l money 
with interest a.t the ra.te of one -rupee per cent, 
per mensem from defendants a.nd their pro­
perties. In _oa.se of default, the decree-holder 
shal_l b~ entitled to take ont execution, aad 
realize rnterest on the entire deoretal money 
fro~ the date of such default to tha.t of reali­
zat1on, at ~he rate of one rupee per cent. If 
the first msta.lment be not pa.id noth 
Bha.don 1281 Fasli, then t·he decre:~ho~der 
s~all .have the powor to realize the princip.,1 l 
with rnterest a.t the rate of one rupee per cent 
per m~nsem from the date of this solehnamah • 
to which y_our_ petitioners, defendants, she.Ii 
have no obJect1on. If at any time within the 
term defendants desire to pay any sum over 
and above _ Rs_. 80,000·0·0 the plaintiff shall 
have nQ obJect1on to receive the same." 

In dealing with the effect of these 
?i~ere~t clauses in the decree, at p. 165 
1t 1s said : 

" • • • t~eir _Lordships a.re of opinion tha.t 
the . cons£ruction of the decree wa.s subs­
ta_nt10.lly oo~rect, though they do not concur 
with the High_ Court tha~ the payment of a. 
double rate of mterest wa.s in the nature of a. 
pe~alty. The sol:3hna.m11h was an a reement 
fixing the rate of mterest whi"ch gt b 
th t f 6 • was o e at e ra e o per cent under t . . 
eta.noes and 12 cer am cucum-

' per cent. under others," 

And at p. 170 it is said : 

(5) [l884] l0 Oal. 805=10 I.A, 16ll=18 O.L,R. 
892=4 Sar, 465 (P.O.). 
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" H is scnrcoly necessa ry to refer to the 
argumo u t thnt tho atipulu.Uon for p1>yiuoot ol 
interest at 12 per cent. per annum upon the 
1vhole dccrotal money was a. penalty from 
which the parties ought to be relieved . It wa.s 
not a penalty, and even if it we.re so, the 
stipulation is not -unreasonable, 10a.smu~h­
as it was a mere substitut ion of interest at 12 
instead of 6 per cent. per annum iu a gi,eu 
sta.te of circumstances.'' 

It would, thererore, appeo,r that tho 
mere fact that a higher rate of inte ·est 
was provided by a consent decree, would 
not necessarily render the payment cf 
such higher rate a penal rate . Different 
clauses of the decree must needs be con­
strued as a whole; Bissessar Das Daaa 
v. Emanuel Vas (7). If both the clauses 
of the decree in suit are construed toge­
ther, iE'would appear that it was intended 
to provide that there was to be a decrtie 
for the whole amount due with foterest 
and costs, but that if Rs. 5,000-0-0 was 
paid in certain inst:l.lments no further 
sum ,vas to be recovered and tha.t it pro­
ceeded on the admission that the sum 
claimed was really due to the plaintiffs. 

No attempt bas. been made to prove 
that Rs . 9,000-0-0 was not the sum really 
due or that the claim in suit was ex­
aggerated a-nd so excessive that the res­
pondents could not possibly have agreed 
to a, .. decree for that amount except on the 
basis of the excess over Rs. 5,000-0-0 
being by way ot a penal provision for 
non-payment of the amount really due by 
the defendants on the dates stipulated by 
them. · On the conttary, it would appear 
that the sum of Rs. 9,000-0-0 was ap­
proximately the amount justly due by 
the defendants and. that the defendants 
were securing a substantial concession by 
agreeing to pay the sum of Rs 5,000-0-0 
promptly. A reference to the pleadings 
makes it abundant! y clear that the 
minimum sum which the plaintiffs bona 
fide believed to be due was Rs. 9,000-0-0. 
They had asked for a decree for this 
amount or such further sum as was found 
due to them. The respondents were the 
accounting parties and had suppressed 
their books. A commissioner had been 
appointed to ascertain what amount 
should be decreed to the plain t iff, and 
there was a chance of the defendants being 
made to pay more than Rs. 9,000-0-0. 
L astly the de fendants 2 were minors, and 

<l'LihraQ' IIAS, Shimla 

11~Miiliil11 
00056042 

the Court's sanction was . duly obtained 
uororo tho comprorniso dooroo W I\S pn.ssed. 
It is hardly believable that the CoJi.1:t 
agreed to be a party to a conseo.Ji dodWe 
which rendered the minors liab le to a 
peualty o[ paying about R~. 5,000-0-0 o~ a. 
just claim of an equal amount, unless the· 
amount justly due .was paid in two equal 
instalments within a period of a.bout 
eighteen months from the dato of the• 
decree which was 15th May 1923. If, on, 
the other hand, it is borne in mincC'ttiaf 
as the defendants were agriculturi.sts .~pa 
the recovery of the money under t,he 

1
pro~ 

visions of S. 29, Deccan Agricu!turil!,tit.; 
Relief Act, would mean any amo,y4( ot • 
delay in its recovery, the plaint\f.fp. ;i E!r&i 
prepared to make n, substantial red!U)ti,op, 
of the amount due provided the defen-· 
dants paid the sums agreed upon • on the­
stipulated · dates. I am of opinion that; 
on a true construction of the decree read· 
as a whole, and in the light of the other· ; 
circumstances of the case, the decree was.' 
not a penal decree and that it could no·6. 
therefore be .relieved agn,inst, and t'li. ' 
decree of the lower Court cannot the¼~~ 
fore be maintained. The defendants 9~~-~ 
paid Rs. 2,500-0-0 to plaintiff 3 and h~ve' 
deposited a further sum of Rs. 2,50Q 0-0' 
in Court. The share of the plain"Eilt i: 
in the full amount decreed is ove!-' 
Rs. 3,000-0-0. The defendants a.re there­
fore entitled to full credit for Rs. 2,500-0-0· 
paid to plaintiff 3, the plaintiffs being. 
at liberty to settle their equities inter se. 

I hold that plaintiffs . 1 and 2 ar& 
anti tied to proceed with bhe execution: . 
applica.tion under 0. 21, R. 15, Civil 
P. C., for ecovery of the full amount of 
Rs. 9,000-0-0 and costs as provided in the­
decree less Rs . 2,500-0-0 pa.id to plaintiff 
3 and Rs. 2,500-0-0 and such further sum 
as has been deposited in Coud with in­
terest at the stipulatetl rate, such inter-• 
est being charged on the sums actually. 
dQ.e from time to time . . I would accord­
ingly allow this appeal and order th& 
learned Judge below to deal with , t,~{') 
exec1:1tio~ a~plication according to ,.!•,r: , 
and Ill the light of th,e above fiudrp:gf,J 
Taking into considert'tion all the circum~ 
stances of this case, I would order :t~~lq 
each party should bear his own ~ ~fj 
throughout. . .i 1;1 

Percival, J. C.-I concur. . . 

AppeaZ allowed. 
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