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PREFACE

The three types of deviance discussed in this book lie at the borderline of
crime. There has long been dispute as to whether they should be con-
sidered crimes, sins, vices, diseases, or simply as patterns of social deviance.
In each case the offending behavior involves a willing and private ex-
change of strongly demanded yet officially proscribed goods and services;
this element of consent precludes the existence of a victim—in the usual
sense of the word. Each of these problems also has certain medical—as well
as legal, psychological, and sociological-—aspects. Although this complexity
has fostered useful research and analysis by specialists in various fields, it
has also produced a somewhat confusing range of views as to the methods
with which such behavior should be dealt. To the extent that sociologists
have studied these borderline problems at all, their goal of detached
scientific observation (of “ethical neutrality”) has inhibited whatever in-
terest they might feel in directly challenging substantive criminal law pro-
visions. Yet, as this volume tries to suggest, key aspects of the problem
being studied may be directly or indirectly attributable to such legal pro-
scriptions. Policy is not merely a reaction to an existing problem; rather,
the relation between policy and problem is reciprocal. A specific policy
may cause new problems, or make existing ones worse, and the sociologist
must take this into account.

It is partly to illustrate this interrelation of problem and policy that three
“crimes without victims” are discussed here. The discussion should have
the further value of focusing on some topics which have been largely ne-
glected by sociologists. The social problems of abortion and homosexuality
are almost completely by-passed in existing texts; drug addiction often is
discussed, but in such instances the role of policy is usually considered only
as an afterthought. It is hoped that the present study will prove useful in
supplementing conventional textbooks in criminology, deviance, and social
problems, and be of interest to the general reader.

Although this volume deals with some basic questions I have been work-
ing on for a number of years, the actual manuscript was prepared while I
was on a year’s leave of absence from Tufts University, and in residence at
the Center for the Study of Law and Society, University of California,
Berkeley. I am grateful to the Russell Sage Foundation and to Tufts for
making that opportunity possible. Throughout the course of this work I
have benefited especially from extensive discussion with, and critical com-
ment on early draft materials by, Sheldon L. Messinger and David Matza

v



vi Preface

At various stages 1 have also received helpful criticisms and suggestions
from the following persons: Jerome E. Carlin, Lewis A. Coser, H. Laurence
Ross, Jerome H. Skolnick, Neil Smelser, and Albert D. Ullman. I should
like to thank Mary Ann Gisondi, Peter Grenquist, and James M. Murray
of Prentice-Hall, Inc. for their many helpful suggestions and careful atten-

tion to the manuscript, and Joan Smith and Lois Karp for their diligent
work in typing it.

E.M.S.
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Deviance and Public Policy

The “Creation” of Deviance

In the study of deviant behavior and crime, much more atten-
tion has been focused on the deviating individuals than on the
social “definitions” of the deviance. Yet, as Howard S. Becker has
pointed out:

Deviance is not a quality of the act the person commits, but rather a
consequence of the application by others of rules and sanctions to an
“offender.” The deviant is one to whom that label has successfully
been applied; deviant behavior is behavior that people so label.t

When definitions of deviance take the specific form of criminal
laws, the sociologist may be particularly likely to neglect their bear-
ing on the behavior in question. Understandably, sociologists are
somewhat less interested in law than lawyers are. Furthermore,
there has been a general tendency for sociologists to focus greater
attention on informal mechanisms of social control. In many in-
stances, however, no real sociological understanding of the deviance
problem being considered is possible unless the role of legal norms
is examined. This is not to suggest that the sociologist need engage
himself in detailed or technical legal analysis; rather, he must
consider the important ways in which specific legal definitions and
law enforcement policies influence the development of such prob-
lems.

Sociology has expanded the analysis of deviance well beyond the
narrow individual-centered (even body-centered) schemes that once
prevailed. Attempts to relate deviance to the general social struc-

1



2 Deviance and Public Policy

ture have helped to balance the treatment (even by some sociolo-
gists) of deviant and criminal acts as though they were aberrations
rather than integral elements of social life. Yet the particular forms
of deviance are frequently ignored. They are considered mere
symptoms of underlying social strains and disruptions—in a way
that may reveal the impact of psychological theories in this area.
And the researcher or analyst is likely to be more concerned with
developing a theory of deviance than with understanding any
specific form of deviant behavior. This has been evident in the
tendency to seek research populations of “criminals” or “delin-
quents” (as such), with little concern for the varying categories of
behavior subsumed under such a rubric. Certainly it is natural for
sociologists, in their search for generalizations, to seek out the
common elements in diverse behavior patterns and processes. At the
same time, however, the search for correlates of deviance should not
be allowed to obscure other related sociological concerns. Thus, the
very existence of a particular deviant behavior pattern in a society
is an important datum for research, as is the nature of the socia]
reaction to that behavior and the interplay between the two.

The concept of deviance has itself exerted a helpful influence—_
especially in underlining the point that deviance can be full
understood only in relation to conformity. On the other hand, j¢
would be most unfortunate if it inadvertently served to perpetuate
the preoccupation with deviating individuals.2 A difficulty has beep
that in those social problem areas in which deviant or offending
individuals are reasonably identifiable, research has concentratedq
on the question of cause, narrowly construed. It has been the com.
pelling concern, for example, to determine why some individua]g
turn to crime though others do not. When attention is almost ey.
clusively focused on the underlying forces pushing individuals intg
deviance, there jis relatively little consideration of just what the
deviance itself is. Indeed, various specific forms of deviance are
often viewed as being caused by the same underlying forces.



Deviance and Public Policy 3

Deviance as a Process

The notion of deviance as a social process suggests an alternative
approach. This concept reflects the basic recognition that deviant
behavior, like other forms of social behavior, is learned through
social interaction. This is not a new idea, even if it is now being
given new emphasis by one group of sociologists. A classic statement
of the view, as it has developed in the study of crime, was made by
Frank Tannenbaum:

No more self-defeating device could be discovered than the one so-
ciety has developed in dealing with the criminal. It proclaims his
career in such loud and dramatic forms that both he and the com-
munity accept the judgment as a fixed description. He becomes con-
scious of himself as a criminal, and the community expects him to

live up to his reputation, and will not credit him if he does not live
up to it.3

A central thesis in this kind of analysis is that self-fulfilling-prophecy
mechanisms? help to explain deviance.

One of the most systematic efforts to elucidate a theory of deviance
in interactional or processual terms has been made by Edwin Lemert.
A key feature of his analysis is the recognition that deviance cannot
be understood without reference to the societal reactions it invokes.
Viewing deviance as but one aspect of social differentiation, Lemert
goes on to examine the interplay between the deviant and his
judges, highlighting the significant ways in which the deviance comes
to be shaped by the attitudes and actions of others. He particularly
notes the impact of societal reactions on the organization of deviants,
and also draws a highly important distinction between primary and
secondary deviation:

When a person begins to employ his deviant behavior or a role based
upon it as a means of defense, attack, or adjustment to the overt and
covert problems created by the consequent societal reaction to him,
his deviation is secondary.5
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A valuable elaboration of this approach—as seen in recent
writings of Erving Goffman and Howard Becker—has involved the
application of the “‘career” concept to deviant behavior. The idea
of a criminal career—to describe the actions of professional and
habitual offenders—is not new. But there is a broader sense in which
every deviant has a “career.” This is not simply a sequence of dis-
crete events in the individual’s life history; it is the subtle and
continuous interplay that Goffman describes as a person’s “moral
career”—*"the regular sequence of changes that career entails in the
person’s self and in his framework of imagery for judging himself
and others.” ¢

Also highly useful in this regard is the concept of “career con-
tingencies.” Just as it can be said that mental patients “distinctively
suffer not from mental illness, but from contingencies,” 7 deviants,
too, may be generally viewed as displaying contingencies. The
actions of others have crucially shaped the deviant outcome. This
fact has been recognized by sociologists, who are now increasingly
turning their attention to the administration of criminal justice and
the intricacies of correctional organizations and techniques.

Important emphasis has been placed on the impact on the indi-
vidual of being caught, labeled, and publicly “processed” as a
deviant. And, as Becker has stated: “Whether a person takes this
step [or steps] depends not so much on what he does as on what other
people do, on whether or not they enforce the rule he has violated.” 8

The societal reaction to the deviant, then, is vital to an under-
standing of the deviance itself and a major element in—if not 3
cause of —the deviant behavior. A related point of some significance,
long realized by sociologists, is that the definition of some behavior
as ““deviant” serves positive functions for the conformists, enhancing
group cohesion and strengthening the sense of group membership
among such individuals.? An appreciation of these functions is alsg
necessary for a complete explanation of deviance.

In his perceptive study, Stigma,1® Erving Goffman discusses some
problems of identity and of interpersonal relations which face many
stigmatized individuals. For purposes of that analysis, the fact of
stigmatization is assumed as a point of departure. Certain personal
characteristics are such, of course, that other people can very easily
use them as bases for social stigmatization. Highly visible physical
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handicaps and disfigurements, and membership in a minority racial
group, fall into this category. Because of the crucial relevance of sex
to questions of personal identity, confirmed homosexuality (if recog-
nized) seems also to carry a built-in stigma. But not all kinds of
“differentness” or deviating behavior are equally stigmatizable, nor
is being easily stigmatizable the same as actually being stigmatized.
In any case, as Goffman himself rightly notes, “the perceived un-
desirability of a particular personal property, and its capacity to
trigger off these stigma-normal processes, has a history of its own, a
history that is regularly changed by purposeful social action.” 11

The Criminalization of Deviance

The definition of behavior as “criminal” is an extreme form of
stigmatization. Defining behavior as “deviant” has profound effects
on those individuals engaging in it; what might be termed the
criminalization of deviance pushes the process one step further. As
already indicated, public branding as the perpetrator of a specific
“criminal” act is a crucial step in the individual’s progress toward a
criminal “career.” Criminal conviction—perhaps even mere prosecu-
tion—may automatically and retrospectively effect crucial modifica-
tions in a person’s identity. Criminal proceedings are, in Harold
Garfinkel’s phrase, status-degradation ceremonies:

The work of the denunciation effects the recasting of the objective
character of the perceived other: The other person becomes in the
eyes of his condemners literally a different and new person . . .
the former identity stands as accidental; the new identity is the “basic
reality.” What he is now is what, “after all,” he was all along.12

But the impact on the deviant of this criminalization of his behavior
transcends any actual experience of official reaction. Even when he
is not publicly identified and officially dealt with, he is only too
aware that his behavior is legally proscribed as well as socially dis-
approved. Sensing that he is different or is doing an unusual act is
one thing; feeling that his act is strongly disapproved is another;
and knowledge that he has become a lawbreaker yet another
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Just as the mere knowledge that he has become a “criminal” may
alter the individual’s self-image, so too may legal proscription drive
him into various behavior patterns that reinforce this image and
that create new problems for himself and for society at large. As
will be seen in the specific examples that follow, the formation of
deviant subcultures, as well as the occurrence of certain types of
secondary deviation (including secondary crime), may be crucially
related to the criminalization of particular forms of socially dis-
approved behavior. And beyond the significant impact on particular
deviating individuals, criminalization may also produce broader
alterations of a deviant behavior situation—as when it establishes
the economic basis for black-market operations or helps to produce
situations in which police efficiency is impaired and police corrup-
tion encouraged. With respect to these latter points, the direct
influence of the law may be fairly clear. On the other hand, the
influence of criminalization on the self-image, the secondary devi-
ance, and the subcultural involvement of the offender are more
elusive. It is, after all, extremely difficult to separate (even for
purposes of analysis) the influence of the law itself from that of the
social disapproval inevitably accompanying it. Only rarely is it
possible to make a partially controlled comparative analysis—for
example, of the behavior and outlooks of a particular class of devi-
ants in a jurisdiction where social and legal proscription prevail with
those of the same class of deviants in a comparable jurisdiction in
which there is only social disapproval of the deviance in question.
In the discussion of three specific deviance problems, it will be seen
that there is some such comparative evidence available. But such
data do not provide a basis for concluding that particular effects stem
definitely or exclusively from the law. At the same time, it would be
foolish to believe that the fact of legal proscription is meaningless.
Much of what is said in this book about the effects of law is meant to
be primarily suggestive in nature—to show how criminal law
provisions may influence particular deviance situations, to mention
data already available which throw some light on this question, and
to suggest some key points which require further research.

Sociologists have, perhaps, been too much impressed by the fact
that criminal laws do not always effectively curb the behavior they
proscribe. One must be on guard against assuming that, because a
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law does not prevent certain acts from occurring, it is therefore
without effect. The instances examined in this book all involve laws
which are highly ineffective from the standpoint of sheer deterrence,
yet they may have pronounced impact—through their influence on
the social meanings read into various acts or behavior patterns, and
through their role in structuring total problem situations. Indeed, it
is precisely the criminal laws which fail to deter which may be of
greatest interest to the sociologist. In a sense, no existing criminal
law ever fully achieves its stated goals. As Sutherland pointed out:

Laws have accumulated because the mores have been weak and in-
consistent; and because the laws have not had the support of the
mores they have been relatively ineffective as a means of control.
When the mores are adequate laws are unnecessary; when the mores
are inadequate, the laws are ineffective.13

But some criminal laws are a good deal less enforceable than others.
Unenforceable criminal law serves as an indicator of inconsistencies
in a society’s value system; it may reveal conflicts of interest (both
economic and more general) underlying the legal structure and may
serve to pinpoint significant loci of social change.

Latent Functions

The persistence of manifestly unworkable criminal laws provides
an interesting illustration of the key role which latent functions*
may play in underpinning legally institutionalized norms. Such
latent functions of unenforceable laws represent really just another
facet of the functions of crime. As already noted, crime or other
deviance promotes solidarity in the group. It may serve psychological
functions for conforming individuals and, may also serve quite
definite economic functions which may—in turn—give rise to a
variety of vested interests in its continuation (on the part of
specialized law enforcement agencies, for example, as well as on the
part of professionalized offenders). As Willard Waller pointed out
some years ago: “Social problems are not solved because people do
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not want to solve them. . . . Solving social problems would necessi-
tate a change in the organizational mores from which they arise.” 16
This realization should strengthen the conviction that problems of
deviance are rooted in a great deal more than the characteristics of
deviating individuals. Such considerations suggest also the value of
attempting to bring the legal reaction into the sociological analysis
of deviance. In studies of this sort, the basic unit of analysis should
be what may be called a “specific deviance complex.” Specific,
because more attention must be paid to particular types of offending
behavior; complex, because neither the behavior itself nor the legal
norm-and-process is to be considered separately. Rather, the entire
sociolegal problem situation must be viewed as a complex of inter-
related elements. As the Preface emphasizes, the relation between
deviance and public policy is reciprocal.

Perhaps because of their special interest in offenders, as distin-
guished from offenses, criminologists have focused mainly on major
crimes—violent crimes against persons and serious crimes against
property. As a result, they have been dealing primarily with those
criminal laws which are in fact relatively well enforced. Probably
the main exception has been white-collar crime, which has interested
sociologists precisely because it raises some of the general points
mentioned above.16

The three types of deviance examined in this book illustrate a
type of unenforceable law that has also created some special interest,
on the part of criminal law specialists as well as sociologists. The
attempt to control, by criminal law, the willing exchange of socially
disapproved but widely demanded goods or services seems particu-
larly likely to create secondary deviance and to set the stage for
police corruption and demoralization. There will be occasion, in the
concluding chapter, to consider whether this category of crimes with-
out victims does really constitute a meaningful sociological entity, or
whether such cases simply illustrate the more general problem of
criminal laws on which public consensus is lacking. At the very least,
however, the thiee problems focused on in this volume are interest-
ing and challenging examples of unenforceable law.
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Sociologists and the Law

So far it has been suggested only that the provisions of the sub-
stantive criminal law should be of interest in the sociological analysis
of certain types of deviant behavior. There is the further possibility,
however, that sociologists may have a direct interest in contributing
to the formulation of such law. One legal expert has stated: “The
question, what sorts of behavior should be declared criminal, is one
to which the behavioral sciences might contribute vital insights.
This they have largely failed to do, and we are the poorer for it.” 17
Sociological inattention to this task derives largely from the recog-
nition that law is part of the normative realm, that legal formula-
tions and decisions invariably involve making basic value choices.
Because the sociologist knows he cannot “prove” values, he may
conclude that he is unable to answer the basic questions posed in
legal issues and that therefore any contribution to legal policy-
making falls outside the proper scope of his professional activities.
This argument can be turned around, however. Because a value
choice must always be made, and because there can never be any
scientific proof of the “right” choice (by the sociologist or by any-
body else), should not the sociologist feel fully justified in offering
any evidence he can provide which will help establish a sound basis
for policy decisions?

Another problem is posed by the fact that typically the lawmaker
must decide now, whereas the scientist may be unwilling to advise
until all the evidence is in. Actually, of course, all the evidence will
never be in; it is the very nature of scientific findings that they are
provisional. At the same time, policy is continuous, and if the so-
ciologist withholds whatever contribution he could make, he may
in a sense implicitly lend support to existing laws. As the analyses
that follow make clear, it is quite true that the sociologist can never
prove what the “‘proper” or “best” policy in any problem area might
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be. Yet broadly based sociological analysis of a deviance problem
can throw considerable light on the evident or likely consequences
of alternative legal policies. Thus policy considerations as well as
sociological questions should direct the sociologist’s attention to the
substantive criminal law as a key aspect of problems of deviance.
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ABORTION

Abortion is the termination of pregnancy before the unborn
child or fetus attains viability—i.e., capacity for life outside the
womb. In this discussion the term abortion refers only to induced
or intentional abortion; it does not include miscarriage, which is
technically designated spontaneous abortion.

According to an authoritative anthropological survey, it appears
that abortion is a universal phenomenon, and that “it is impossible
even to construct an imaginary social system in which no woman
would ever feel at least impelled to abort.” ! There have always
been women who became pregnant against their wills, and different
cultures have chosen different ways of dealing with this problem.
Abortion has been incurred for almost every conceivable reason,
and through a vast array of techniques. Cross-cultural evidence also
reveals tremendous variation in the acceptable grounds for abortion.

In the United States, legal norms regarding abortion are highly
restrictive. A well-publicized illustration of this fact was provided
in 1962 by the case of Mrs. Robert Finkbine, a thirty-year-old resident
of Arizona and the mother of four children. Early in her preg-
nancy, Mrs. Finkbine had taken some tranquilizers containing tha-
lidomide—a drug later revealed to lead to a high rate of birth de-
formities when taken by pregnant women. Believing that the birth
of a deformed baby would impose an undue hardship on the other
members of the family, Mrs. Finkbine and her husband sought medi-
cal advice. Although at first reluctant to have an abortion, they
eventually decided that such a step would be best for all concerned.
A panel of staff physicians at a local hospital agreed that the opera-
tion should be performed, and this decision was concurred in by
examining psychiatrists. At the last minute, however, the doctors

11



12 Abortion

were overruled by the hospital administrator, who demanded clari-
fication of the operation’s legal status. Mrs. Finkbine then sought
from the Arizona courts a declaratory judgment certifying that her
abortion would fall within the statutory exception (‘“when necessary
to preserve the mother's life”). She was unable to obtain it. As a
result of this setback, Mrs. Finkbine decided “to seek help in a
more favorable legal climate,” and eventually obtained a legal abor-
tion in Sweden, where the laws on this matter are much less restric-
tive.2 Although the Finkbine case generated great public concern
regarding adequate testing of drugs prior to their release on the
open market, it led to surprisingly little pressure for the reform of
American abortion laws. Apparently there was but slight dismay
that a respectable mother of four should be required to go to an-
other country to obtain socially and legally sanctioned medical help.

Although Mrs. Finkbine's specific problem was an unusual one,
there is nothing very unusual about the demand for, and the ob-
taining of, abortions in this country. Summing up extensive research
on a sample of over sooo white nonprison females, the late Dr. Al-
fred Kinsey reported that, by the time they were forty-five years of
age, 22 per cent of the married women had had one or more induced
abortions.3 According to careful evaluation by an expert statistical
committee established by the Planned Parenthood Federation’s 1955
conference on abortion, the number of induced abortions in the
United States each year is probably at least 200,000, and may be as
high as 1.2 million.# Available evidence indicates that the women
seeking abortions are of all races, religions, and socioeconomic
classes; many are married, and often already mothers. Under the
laws of the various American states—which generally permit abor-
tion only when medically necessary to save the mother’s life—most
of these abortions are illegal.

Because inducing abortion does usually contravene existing legal
norms, it may be considered a form of deviant behavior. Yet abor-
tion often is undertaken to prevent serious family disorganization
and economic hardship or to cope with major threats to the preg-
nant woman’s physical or psychological health. Thus although its
legal status as deviance may be established, abortion must also be
viewed as a mechanism of social control.5 (Perhaps this merely illus-
trates the broader contention that definitions of deviance always
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tend to be relative and that deviance is not primarily a quality of
particular acts but rather a way of describing rules about which
there is always disagreement.)

Therapeutic Abortion

The intentional termination of pregnancy for reasons of medical
necessity is called a therapeutic abortion. Though a few states allow
interruption of pregnancy on fairly broad medical grounds—"to
preserve the mother’s life or health,” or ““to secure the safety of the
mother”—most prohibit abortion except when it is necessary to
preserve the life of the mother.® It would seem that medical prac
titioners should be the ones to determine when an operation is
therapeutic and when it is not. Yet the doctor’s freedom to make
such determinations is severely restricted by the narrow statutory
definition of this term. As will become clear, the phrase necessary
to prescrve the life of the mother has little relevance to most appli-
cations for medical abortion today. Furthermore, many leading ob-
stetricians would favor the granting of abortions under conditions
not now recognized by the law. As one recent legal analysis noted,
if one defines as “therapeutic” those abortions regularly performed
by licensed physicians in the course of their medical practice, one
must still ask to what extent these operations are (strictly speaking)
legal. On the basis of a survey of 2g California hospitals, this study
concluded that “many routinely performed therapeutic abortions
fall outside any possible statement of the legal justification, while
more are at best of dubious legality.” 7

Not only are reputable doctors and hospitals breaking the law,
but at the same time hospitals are severely constrained by the statu-
tory requirements; hence very few abortions are now performed in
hospitals. The laws restricting such operations are modeled essen-
tially after an English law of 1803—and have undergone little
change despite the tremendous medical advances and social changes
since that time. It is worth emphasizing at the outset that concern
about medical complications is definitely not the major reason for
unwillingness to perform hospital abortions. The real dangers of
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the clandestine operation, crudely performed by an untrained per-
son, have tended to obscure the relative safety of a careful abortion
operation. The usual hospital procedure is dilatation and curetage:
the physician dilates the cervix, introduces a curette (a long, semi-
sharp spoon-like instrument), and scrapes the uterine cavity. Al-
though this technique must be restricted to the first few months of
pregnancy, during that period it is quick, simple, and quite harm-
less. An acknowledged expert has stated:

There is little scientific evidence that in the United States today

. . any marked deterioration in the physical condition of women,
aborted for therapeutic reasons in a hospital setting, will take place.
. . . If the operation is properly performed so that no infection or
laceration of the cervix results, it will have no eflect on either the
health of the woman or her reproductive future.®

In recent years there has been a pronounced decline in the rate
of therapeutic abortions. For example, a report on such operations
noted that in New York the rate of such abortions per 1000 live
births had fallen from 5.1 in 1943 to 2.9 in 1953 (a decline of 43
per cent). Similarly, the rate per 1000 deliveries at Los Angeles
County Hospatal fell from g.4 during 1931-35 to 0.3 by 1946-50.°
Recent statistics on 26 California hospitals show a rate of one thera-
peutic abortion for every 386 deliveries in 1952, dropping to one
for every 431 in 1956 (with a total of 115 therapeutic abortions for
the 26 hospitals during that year.)1® Figures show an over-all decline
in hospital abortions in other localities as well. Both early and re-
cent studies also reveal considerable variation in the rates of thera-
peutic abortions for particular hospitals, even within the same city.

The general decline in hospital abortions is largely the result of
medical advances in the treatment of conditions that once consti-
tuted major threats to pregnancy. Women with heart disease, hyper-
tensive renal disease, tuberculosis, and other serious conditions are
increasingly allowed to fulfill the term of pregnancy. Severe vomit-
ing was once considered an indication for abortion; today this is
rarely the case. Of course, a very serious medical condition may still
call for abortion. Yet increased medical knowledge and improved
techniques have meant that abartion is now seldom “necessary to
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save the life of the mother”—if such necessity is construed in nar-
TOw terms.

At the same time medical progress has unearthed a new and im-
portant eugenic indication. Since 1941 it has been known and widely
accepted in the medical profession that at least go per cent of chil-
dren whose mothers have German measles before the twelfth week
of pregnancy are born with congenital abnormalities—such as car-
diac lesions, microcephaly, congenital cataracts, or deafness. Many
physicians feel that a case of German measles warrants abortion,
even though the disease clearly presents no danger to the mother’s
life. Hospitals do perform therapeutic abortions on such grounds;
this is one of the instances in which their practice directly violates
the statutory proscriptions. Prosecutors appear to be aware of such
practice, but apparently accept it, in effect concurring in the hu-
manity of such a medical interpretation of the law.1!

Another recent development has been an increased willingness to
grant therapeutic abortion on psychiatric grounds. This should not
be attributed solely to any supposed increase in mental disturbances
during pregnancy, nor even to mounting public awareness and ac-
ceptance of psychiatry. These may be relevant factors, but is is also
probable that the tendency of obstetricians to limit the granting of
abortion on medical grounds has led more and more women to look
to psychiatrists for help. A survey of therapeutic abortions performed
in 61 California hospitals during 1950 disclosed that the largest
number, approximately one fourth, was performed for reasons of
nervous and mental disease.!? In New York City hospitals, the per-
centage of therapeutic abortions performed for psychiatric reasons
increased from 8 per cent in 1943 to 40 per cent in 1953.13 The rise
in abortions for psychiatric reasons, however, has not been great
enough to offset the pronounced over-all decrease in the granting of
hospital abortions.

The evaluation of possible psychiatric indications for abortion
poses some extremely perplexing problems. A hospital that wishes
to abide by the letter of the law—in a necessary-to-save-the-mother’s-
life state—may grant an abortion on psychiatric grounds only in
cases in which the woman presents a very convincing threat of sui-
cide. Needless to say, there is no completely or even highly reliable
way of determining which of the women threatening suicide would



16 Abortion

really execute their expressed intent. Furthermore, frequently—if not
typically—a woman desperately secking an abortion will claim life
is no longer worth living, even if she has no strong self-destructive
intentions or tendencies. On the other hand, because pregnancy is
a period of both physiological and psychological reorientation, the
possibility of serious depression is always present. Such a reaction
may well be exacerbated when inadequate financial means or other
pressing socioeconomic difficulties cause the woman to seek an abor-
tion. Usually a mere state of depression will not be accepted as suffi-
cient grounds for abortion. Yet, as some psychiatrists stress, the
hospital’s refusal to grant an abortion doesn’t mean that the woman
will then decide to have the child after all. Frequently the psychia-
trist will encounter a woman whose psychopathological symptoms,
as such, appear minor but whose determination to have an abortion
is strong. Most hospitals will not take such determination into ac-
count in considering an application for abortion. To do so, it is felt,
would amount to stretching the psychiatric indications to permit
abortion on request. Yet it can be argued that the determination to
abort at all costs, at least where evident to the psychiatrist at the
time .of consultation, might well be considered a relevant factor in
the assessment of such cases. On the other hand, as one psychiatrist
who has emphasized this point notes, there are some patients who
are—through superficial supportive psychotherapy—readily enabled
to carry the child to term. He mentions a case in which the woman
came to him even though claiming to have already made arrange-
ments for an illegal abortion. He suggests that she probably would
not have done this if her wish to bear the child had not been
stronger than her wish to abort—despite the fact that on impulse
she might have actually gone through with the abortion.14

In recommending legal abortions, the psychiatrist faces the addi-
tional problem of hostility—or at least scepticism—on the part of
the other medical men who may be involved in ruling on his cases.
Thus obstetricians may feel that psychiatric diagnoses are being
used as subterfuges in instances where abortion is not really justiﬁed,
and they often are particularly unconvinced by assertions (which
the psychiatrist may feel compelled to make) that the patient is
likely to commit suicide if pregnancy is not terminated.1®

The question of whether or not socioeconomic factors should re-
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ceive consideration complicates the determination of psychiatric
grounds for abortion. Some medical men feel that it is improper to
allow such factors to influence the decision. It has even been sug-
gested that doctors considering applications for abortion should do
so without reference to any nonmedical data, so that a medical deci-
sion cannot be used to solve a social or economic problem. Others
recognize that medical diagnoses, particularly psychiatric ones, must
take account of the patient’s total life situation. As one gynecologist
puts it: “Admonishing physicians for permitting social and economic
factors to influence their decisions indicates a blindness toward the
modern concept of social medicine which embraces all aspects of
sickness and health.” 16 It may be worth noting that in Scandanavian
countries there has been a willingness to grant legal abortion for
“worn-out housewife’s neurasthenia”’—which is recognized as a fairly
well-defined and serious psychosomatic disorder.’” Such a diagnosis
would not justify abortion under American laws, although similar
conditions are taken into account by some practitioners in this coun-
try and the diagnosis of “reactive depression” may sometimes refer
to essentially the same sort of condition.

Many individual practitioners also favor granting abortion on
“humanitarian” grounds—as when pregnancy results from rape or
incest, or among young unmarried girls—even though such abor-
tions are illegal under current statutes.!® In their recent survey of
California hospitals, Packer and Gampell asked respondents to ap-
prove or disapprove therapeutic abortions in a number of hypo-
thetical cases. One involved a fifteen-year-old minister’s daughter
who was raped (while on the way home from school) by an escapee
from an institution for mental defectives. Psychiatrists had described
her emotional distress and had recommended an abortion. As the
authors note, there is no particular legal justification for abortion
in such a case. Yet, fifteen hospitals approved a therapeutic abor-
tion. Seven disapproved, three of these reporting that the case would
stand a good chance of approval at another reputable hospital.
Twenty-seven individual doctors approved, and only four disap-
proved. Of course it is true that this is a hypothetical case, that the
situation is “loaded” by inclusion of numerous justifying factors,
and that the responses may reflect personal inclination and not offi-
cial hospital policy. Nonetheless, when asked specifically about the
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actual performance of illegal operations, eighteen of twenty-four
hospitals replied that they believed they had authorized therapeutic
abortions which did not strictly conform to their understanding of
the law; only six reported that they had never done so.1?

Under existing legal norms, then, hospital staff will often be
driven into either of two undesirable situations: performance of an
operation in deliberate violation of the law; or refusal to perform
an operation which, according to their best medical judgment, is
indicated. There are no systematic data regarding the extent to
which hospital decisions on abortions reflect pressure from enforce-
ment authorities or other public agencies. Some such pressure un-
doubtedly exists. It may be general and indirect—as when hospitals
exercise constant caution lest their abortion rates elicit notice and
critical comment by local or state officials. Or there may be more
specific and direct pressure—as when a prosecutor warns a particu-
lar doctor to be more “‘careful” in granting abortions.2? Guttmacher,
a vociferous opponent of existing laws, has noted that even if the
hospital administrator personally feels that his right to make medi-
cal decisions is improperly limited by an existing statute, he must
attempt to adhere to the law. Caution in this regard may enable
him, without jeopardizing the hospital’s reputation, occasionally to
depart from the letter of the law—as is frequently done, for exam-
ple, in the German measles situation.2!

ADMINISTRATIVE CONTROL

Many hospitals have now established some administrative ma-
chinery for dealing with requests for abortion, although there re-
mains considerable variation in the specific procedures adopted. A
survey of hospital requirements for permission to abort a patient
during the year 1950 in California revealed the following proce-
dures: consultation with one other physician (13 hospitals); consul-
tation with two or more other physicians (41); review by special
committee (11); and review by chief of staff or medical director (12).
More recent statistics from California (published in 1959) showed
that fifteen of twenty-six reporting hospitals (58 per cent) used some
form of abortion committee, six having instituted such a device “in
the last five years.” 22 Illustrating the operation of abortion boards
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is the set of procedures introduced at New York City’s Mount Sinai
Hospital in 1g52. There the chairman of the committee is the di-
rector of the obstetrical and gynecological service. The other mem-
bers are the chief or a senior physician from the departments of
pediatrics, medicine, surgery, and neuropsychiatry. In support of an
application for abortion there must be two letters from consultants
in the field involved. One of these consultants must also come be-
fore the committee, as must the obstetrician-gynecologist who will
perform the abortion. If any member of the committee votes in the
negative, the application is denied. As the former chairman of this
board has pointed out, the board system—wherever introduced—
has brought about a material reduction in the number of requests
for therapeutic abortion because it becomes known that cases of
questionable merit are unlikely to receive accreditation. He con-
cludes: “No system to handle therapeutic abortion is ideal, but the
board system has the advantage of consultation among several senior
physicians and does not depend upon the views of one or two who
frequently may have personal interests in affirmative decisions.” 23

From a sociological standpoint, this device for the self-regulation
of legally questionable professional behavior is an interesting one.
The procedure is efficient and objective, but it also is a technique
for easing the uncertain position of the hospital administrator and
emphasizes the need to preserve the reputation of the hospital and
the obstetrical service.

Confronted with recurring demands for abortion, the medical
practitioner is placed in a situation of “structured strain”—involv-
ing, among other things, “the tension between client interests and
community interests.” As Goffman notes, in this case “there is an
out, an abortion often being defined as not in the ‘best’ interests of
the person seeking it. . . .” 2* Many physicians, however, agree with
the patient’s assessment of her best interests rather than with the
conflicting legal interpretation. For such physicians, the legal defi-
nition may not provide a satisfactory out, and recourse to admin-
istrative control is necessary to relieve the strain of decision. In the
recent California study, hospital respondents were asked their views
on the functions of abortion committee procedures. The function
most frequently cited was that of policing the activities of the physi-
cian who might otherwise bring himself and his colleagues into
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disrepute. A large number of respondents also saw the committee
as a device for insulating the individual obstetrician from the pres-
sures of patients and colleagues, and for transferring to a collective
body the onus of rejecting abortion applications. Some respondents
agreed that the committee served to curb overly liberal obstetri-
cians; only one viewed the committee mainly as a device for pre-
venting the performance of illegal operations.?> The board system
may therefore prove highly functional for the physician who faces
pressure from all sides on the abortion question. On the other hand,
knowledge that the woman turned down by the board may well go
on to obtain an illegal abortion prevents even this system from lift-
ing the burden from the conscientious and ethical physician.28

So far, therapeutic abortion has been considered only as a hos-
pital problem. Actually there is nothing in the law governing abor-
tion that specifically precludes therapeutic abortion by an individual
practitioner, provided the stipulated medical necessity is present.
But even if he obtains prior approval from several consulting physi-
cians, the individual doctor can never be certain that his decision
would be upheld in court should any legal action be taken against
him. It is true that in an abortion prosecution, the state must usually
prove not only that the operation was performed but also that it
was not necessary to preserve the mother’s life. However, lenient
rules regarding evidence in abortion cases considerably lessen the
state’s burden. Usually it is enough to show that the woman was
healthy and in a normal condition prior to the operation to raise
the inference that the operation was not necessary to preserve her
life. In one federal case the court even required the physician to
prove necessity as an affirmative defense:

The performance of an abortion for any of these purposes [to avoid
social disgrace, poverty, or illegitimacy] is so offensive to our moral
conception that it does not seem unjust to put on the defendant who
has committed an abortion the burden of producing evidence that the
act was justified on therapeutic grounds.27?

Abortion cases seldom come to the attention of law enforcement
authorities except when death or hospitalization results. But since
both dangers are always present, individual practitioners are often



Abortion 21

reluctant to take a chance and risk discovery, even when they are
sympathetic to the woman’s request. They are particularly reluctant
to act when they can pass on the responsibility for decision to a
hospital board, thus demonstrating to the patient a desire to help
but running no personal risk. Of course the case of a woman whose
application seems justified but has no chance of approval by a
board, or who has already been turned down by such a board, con-
tinues to pose serious ethical dilemmas for doctors. In such sit-
uations, some frequently refer the woman to known abortionists;
others will, on occasion, perform the operation themselves. The
Kinsey data on illegal abortions revealed that many of the reported
operations were performed by reputable physicians—as personal fa-
vors for relatives, friends, or other patients. “It is our conclusion
that almost every general practitioner has been asked to perform an
illegal abortion some time in his practice.” 28

INEQUITABLE TREATMENT

Not all unwillingly pregnant women have an equal opportunity
to receive hospital-approved abortions. For one thing, socioeconomic
status seems to make a difference. One report on therapeutic abor-
tions in New York City hospitals noted that the ratio of such opera-
tions to live births in private hospitals is almost double that in vol-
untary (nonproﬁt) hospitals. Furthermore, a similar difference is
found between the private and clinical services of voluntary insti-
tutions. The city hospitals have the lowest ratio—about one fifth
that in the private hospitals and lower even than that for the gen-
eral service in the voluntary hospitals. Similarly it was reported that
at one particular institution, New York Hospital, there were no
abortions for psychiatric indications on the ward service during
1941-44 and o.1 abortion per 1000 live births during 1951-54. On
the private service of the same hospital (for the same two periods),
abortions performed for psychiatric indications went up from 1.8
o 4.1 per 1000.2 According to competent reports, the private pa-
tient almost invariably receives greater consideration than the clinic
patient, even though the former has the money to secure a relatively
competent and safe illegal abortion should that need arise.s°

Various observers have also noted that the unmarried woman
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: ance of obtaining a therapeutic abortion than
the married one. This is not surprising, given the prevailing outlook
on unmarried mothers. Not only does the social definition of their
condition as “shameful” deter such women from seeking hospital
help, but if they do seek such help the likelihood is they won’t get
it. Most hospital abortion boards will be extremely wary of granting
abortions in any cases where the primary indication is nothing more
than the humanitarian one of avoiding unwed motherhood.
Another practice viewed by some commentators as inequitable or
harsh is the insistence, in many cases, that the woman obtaining a
therapeutic abortion agree to undergo sterilization at the same time.
Relerring to some patients who had obtained illegal abortions and
who had subsequently borne children, one psychiatrist stated:

22

stands much less ch

If they had been therapeutically instead of criminally aborted they
would probably have been sterilized. I would like to point that out,
because the package (therapeutic abortion-sterilization) deal is so fre-
quent. I therefore consider them fortunate to have been illegally rather

than therapeutically aborted, and thus spared sterilization.31

This “package deal” has been variously interpreted. In th_e case Otf
a poverty-stricken woman who has already borne many ch.lldrerl; :
can be viewed as a humanitarian and sensible contraceptive mead
ure. On the other hand, reluctance to perform the abortion, a
resentment against both the woman and the psychiatrist for puf_f;’g
him in a position where he must do so, may induce unconSC_;iza_
punitive attitudes among some physician.s. T-he comPelled sterl
tion may sometimes be a form of retaliation in such instances.

Self-Induced Abortion

e 0
manc
perfor ;

es attemPt

One of the great dangers of severely limiting the
may

hospital abortions is that many women will.thems(t;lvabom_orl
terminate their pregnancies. To some, self—mdu.ce A pro
seem a less shameful and frightening way of solving
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than visiting a criminal abortionist. In other cases, lack of funds or
knowledge of just where to turn may lead the woman to attempt
the abortion herself. Although the popular press frequently paints
a lurid picture of the professional abortionist and his activities,
many women are probably unaware of the greater dangers involved
in self-induced abortion. Such techniques as severe exercise, hot
baths, falls down stairs, and manipulation of the abdomen are rarely
successful in accomplishing their purpose unless undertaken so vig-
orously that they also seriously endanger the life of the woman her-
self. Chemicals taken orally—purgatives, pelvic and intestinal irri-
tants, drugs stimulating contraction of the uterus, and poisons—
are equally hazardous if taken in dosages large enough to abort the
fetus. Attempts at laceration with a sharp object, obviously perilous,
demonstrate the extreme desperation of some women. An early ac-
count of postabortal hospital patients cited the use of crochet hooks,
nail files, syringe tips, nutcrackers, and knives, introduced into the
uterus. A more recent report mentions hatpins, umbrella ribs, and
Pieces of wire.32

FREQUENCY OF ATTEMPTS

It is obviously very difficult to estimate the number of attempts
at self-induced abortion. There is reason to believe that successful
self-induction represents only a very small proportion of completed
abortions. The Kinsey study of over 650 induced abortions noted
that only 8-10 per cent were self-induced. It also revealed that few
women deliberately attempted to injure themselves (by falling down-
stairs or by having somone hit them in the abdomen) in order.to
Produce an abortion. In all the reported illegal abortions (self-in-
duced and other) drugs effected the termination in only about g per
cent of the cases, although there were, in many instances, Unsuccess-
ful attempts at drug-induced abortion before resorting to an opera-
tion. The evaluation of self-induced abortion is complicated by t'he
fact that, according to much medical evidence, the woman who 'wnh
any real ease induces her own abortion often could have been likely
to abort spontaneously anyway. The Kinsey researchers refer to a
Particularly confused category of cases among Negro women of the
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lowest socioeconomic group, a high percentage of whom reported
successful abortions through the drinking of such substances as wa-
ter in which rusty nails had been soaked, ginger tea, turpentine, and
laundry blue. Generally, in determining whether an abortion was
really self-induced rather than spontaneous, the researchers went
along with the woman’s interpretation of the event. In these par-
ticular cases, however, the rather fanciful reports were treated as
inaccurate though sincere, and the abortions involved were classi-
fied as spontaneous.33
If relatively few attempts at self-induced abortion are successful,
it does not follow that such attempts are not frequent. Many of the
cases in which women enter hospitals because of complications from
an attempted or completed abortion appear to have involved self-
induction. This group includes not only those women whose inten-
tion it is to abort themselves, but also those who simply try to in-
duce bleeding or other symptoms which would justify or require sur-
gical completion of the abortion. One doctor, reporting on some
New York cases, noted that three quarters or more of seventy abor-
tions reported to the legal authorities were self-induced. Similarly
a medical report dealing with the District of Columbia stated that
In that area most abortion cases resulting in serious complications
were self-induced, and that increased efforts to suppress abortion
might raise the rate of self-induction and possibly the abortion death
Tate as well.3* The most experienced abortionist encountered by the
Kinsey researchers stated that about 8o per cent of his patients had
attempted, in one way or another, to induce abortion themselves
before coming to him.35
It is unfortunate that the Kinsey study dealt mainly with cases of
completed abortion, and hence threw only indirect light on the
question of attempted self-abortion. At the very least, however, one
can confidently say that women frequently attempt self-abortion
before resorting to an illegal operation. Data from the study suggest
that such attempts may be especially likely among women of lower
socioeconomic status. Given the dangers inherent in self-induced
abortion, and its evident relation to the availability of other (legal
and 1llegal) abortion opportunities, it is clear that prevailing abor-
tion policy discriminates most severely against those unwillingly
pregnant women whose situations are the most distressing.
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The Abortionist

Society’s unwillingness to provide social and legal sanction for
abortion has led to the growth of a thriving illicit traffic in such
operations, and to the emergence of the “professional” criminal abor-
tionist. An early discussion nicely summarized the strength of the
abortionist’s position and the way a social need propelled the de-
velopment of illegal abortion machinery:

An endless circle was . . . set in motion. The ready willingness of
women to visit an abortionist brought him immense profits. A frac-
tion of these profits made it possible to cause an abortion with a
greater degree of safety to the woman and a smaller chance of ex-
posure of either the woman or the doctor. This led to a further
appeal to women who wished to bring an abrupt termination to their
pregnancies. And so the chain was complete.36

There is little doubt that the abortionists’ practice is extremely
widespread in the United States today, although estimates on crimi-
nal abortion (which would include self-induced abortions as well as
those performed by ‘“professionals”) are uncertain. One writer in
1951 estimated a minimum of §30,000 criminal abortions each year,
of which at least §oo,000 involved an abortionist.3? This figure was
based on an assumed grand total of a million abortions, about two
thirds spontaneous and one third induced. Yet, as the abortion con-
ference estimate cited (see p. 12) suggests, the total of induced abor-
tions alone may be as high as a million; in that case the number of
criminal abortions would be much higher than §g0,000. It has been
reported that police consider criminal abortion the third biggest
illegal endeavor in the United States, surpassed only by gambling
and narcotics,?® and experts claim that criminal abortionists exist
in almost every city (perhaps even every town) throughout the
country.

Conflicting statements have been made concerning the training,
skill, and motives of the professional abortionist. Some accounts in-
sist that most illegal abortions are performed by persons who have
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no medical training, and refer to such persons as ‘“butchers” or
“mechanics.” There is little doubt that some professional abortion-
ists do fall into this category. On the other hand, there are abor-
tionists who are fully trained physicians. It is well-known that the
physician who for one reason or another has lost his license to prac-
tice medicine, and the foreign-trained doctor who experiences diffi-
culty in being admitted to practice in this country, may be especially
likely to turn to an illegal abortion practice. There are also trained
physicians who drift into illegal abortion work gradually, usually
beginning with the performance of abortions as favors to their legi-
timate patients. Some physicians simply enter the field because of
the lure of easy money.3® It is sometimes suggested that there are
special psychological reasons which propel a given physician into
abortion practice, but the substantiation of such claims appears
rather meager.

VARIATIONS IN SKILL

There is no way of accurately gauging the relative proportions
of physician and nonphysician abortionists. In the Kinsey survey,
women reporting illegal abortions indicated that about 85 per cent
had been performed by physicians. Probably there were some in-
stances in which women reported as physicians persons who were
not actually licensed practitioners. Furthermore, Kinsey's general
sample was biased toward those groups of women who would best
be able to obtain competent abortion services. In addition, many
of the illegal abortions reported in this study were performed with-
out cost, or at least by doctors who had legitimate medical practices.
As a result, the findings may exaggerate the actual participation by
licensed physicians in regular abortion work. Nonetheless, the data
from this study do suggest that some abortionists are well-trained,
skilled medical men. On the basis of interviews with a limited num-
ber of professional abortion specialists, the Kinsey team reported
being impressed with their technical ability and with the low num-
ber of reported deaths and other complications from their opera-
tions. They even cited the case of one specialist (with a fairly well-
supported claim of having performed 80,000 abortions without a
single death) who tried, unsuccessfully, to hire a psychiatric social
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worker to counsel prospective patients. More generally, these re-
searchers emphasized that although the profit motive obviously may
lead a doctor into an abortion practice, those they interviewed dis-
played a higher degree of medical qualification than earlier accounts
had led them to expect.20

These conclusions, however, might not apply to a true sample of
professional abortionists. As the Kinsey researchers pointed out, it
would be highly useful to secure data from a large number of such
practitioners, but the difficulties involved in doing so are fairly
obvious.

Even if it is impossible to determine the extent of medical accred-
itation among abortionists, it is clear that at least the more skilled
among them can claim an indirect link with legitimate medical prac-
tice—in that a considerable proportion of their patients have been
referred to them by licensed physicians. This point was discussed
at the Planned Parenthood Federation’s 1955 conference on abor-
tion by a once-licensed doctor who for some twenty years had car-
ried on an illegal abortion practice in Baltimore. He asserted that
there were g5g doctors in that community whom he had served for
many years, and from many of whom he actually had signed letters
of referral. He claimed further that when he had been brought to
trial on abortion charges, he refrained from implicating any of these
physicians. They, on the other hand, refused to support him in any
way, and a few were actually instrumental in bringing about his
conviction.4! If this story is true, and there is little reason to doubt
it, it nicely points up the ambivalent attitude of the medical pro-
fession on the abortion issue.

This case also suggests the highly ambiguous professional status
of the skilled abortionist. The nonmedical abortionist, who clearly
defines himself as an illicit practitioner and who is so defined by
the public at large, may experience somewhat less role confusion
than the one who is medically trained. The nonmedical abortionist
is less concerned about being labeled a criminal, he has no formal
medical credentials to lose, he makes no pretense to medical com-
petence. He may associate with various disreputable individuals who
serve to confirm and support his deviant self-image. The medical
man who takes up an abortion practice, however, may often be torn
between conflicting images of his professional and social self. He is
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more likely than his nonphysician counterparts to desire the esteem
of, and contact with, legitimate practitioners. He still considers him-
self a doctor, and only with the greatest reluctance can he accept
the fact that many consider him to be a criminal. He feels some real
concern for the plight of his patients, and is anxious to exercise due
care in their treatment—something he is not always able to do if
he is at the same time to insure his own satety from detection and
prosecution. Although he feels he performs a useful function both
for his patients and for his legitimate professional colleagues, he
knows that when the chips are down he will receive little open sup-
port.

DANGERS OF ILLEGAL ABORTION

It may be useful at this point to comment briefly on the ques-
tion of the deaths that occur in illegal abortions. Early estimates
placed the annual number of such deaths in this country at 8ooo or
more. As late as 1951, one expert suggested there still might be gooo-
6000 such deaths annually.#2 The use of antibiotics and the exercise
of increased care have clearly decreased the likelihood of death from
criminal abortion. Statistics on known abortion deaths in New York
City show a steady declining trend, from 144 deaths in 1g21 to 15 in
1951. Commenting on these figures, the city’s chief medical examiner
stated: “I believe there are just as many abortions being done, but
that they are being done under better conditions.” He also noted
some interesting breakdowns of these statistics: a disproportionate
number of the women who died from abortions were Negroes, and
although more of the women who underwent abortions were mar-
ried, there were “more deaths from crudely done criminal abortion
with very severe injury” among those who were single.48 These data
indicate the relatively more desperate plight of the single woman.
She is more likely than the married woman to expose herself to a
crude abortionist, and if postabortal complications develop, she is
apt to wait longer before seeking medical help.

There are cases in which the inept technique of an unskilled
abortionist directly leads to death. But even the fairly conscientious
abortionist works under imperfect conditions, and must for his own
safety get the woman to leave his place of work as soon after the
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operation as possible. Hence the inadequacy of aftercare, the
frequent lack of necessary medicines and emergency equipment, and
the dangers inherent in the abortion itself (at least when the abor-
tionist has not had the proper training) combine to make criminal
abortion highly dangerous even today. The immediate dangers and
primary causes of death are shock, hemorrhage, embolism, infection,
and poisoning.

Certain illegal abortion techniques may pose special dangers. For
instance, injection of potassium soap compounds into the uterus by
pressure syringe may be extremely dangerous. These pastes have
been available “on the open market, . . . being sold ostensibly for
use as antiseptics and not as abortifacients . . .” despite federal
prosecutions under misbranding provisions of the federal Food,
Drug and Cosmetic Act.i*

Another popular abortion procedure has been the insertion into
the uterus of a catheter—an elongated, tubular instrument often
made of rubber or fiber. Left in the uterus, it acts as an irritant.
This technique is sometimes used even in the late months of
pregnancy. It has been widely used in New York City, often in such
a way as to facilitate “getting around the law.” The abortionist
inserts a catheter and, knowing that bleeding may not start for some
time, immediately sends the woman home with instructions to
return when she begins to bleed. If by chance his office is raided
during her return visit, the abortionist can claim that he was merely

treating her for the bleeding. Usually the woman will uphold his
story.4%

FEES

In the Kinsey sample most illegal abortions were reported to
have been operative (i.e., dilatation and curettage) and, as already
noted, performed by physicians. These factors would minimize the
risk of death or serious complications, but the limitations of the
sample make it impossible to infer that most criminal abortions are
now being performed under these relatively favorable conditions. As
suggested earlier, the woman's socioeconomic status will help to
determine the legal and illegal treatment she receives. One com-
mentator has suggested that the distinction between ‘“therapeutic”
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and “illegal” abortion represents merely a financial artifact: “in
many circumstances the difference between the one and the other is
$300 and knowing the ‘right’ person.” ¢ The opportunities for
illegal treatment are also determined largely by finances. As
Guttmacher has emphasized, the quality of illegal abortion services
varies directly with the amount paid. While a five-dollar job (per-
formed by an untrained operator) is quite likely to be bungled and
to lead to serious complications or even death, the patient able to
pay a large sum of money (say, a thousand dollars) can obtain the
services of a skilled physician.*?

Not only does this ability-to-pay criterion lead to less competent
and safe treatment for working-class women, but it also introduces
the irony that the well-to-do woman with “‘connections” may be more
likely to encounter the sympathetic practitioner who will charge
only a reasonable (for her) fee. It is noteworthy that the Kinsey
sample, which overrepresented the higher socioeconomic categories,
contained quite a few cases of abortions performed free of charge—
presumably as a favor by a family physician. The fees paid by these
women do not appear excessive. Excluding all abortions secured
without cost, the median amounts paid for illegal operative abor-
tions were: $84 for single women, $77 for the married ones, and
$98 for the previously married.*® The working-class or lower-middle-
class woman, on the other hand, will often obtain the services of an
unscrupulous operator who is really out to get all he can. Thus
although the fees may increase in absolute terms with increases in
the clients’ socioeconomic position (some of the Kinsey data indicate
that this is the case), the relative deprivation may actually be greater
in the lower strata.

The woman seeking an abortion is usually in no position to argue
strongly about the fee:

Criminal abortionists charge as much as $2000—whatever the traffic
will bear. Today the average fee in Chicago is $400 or $500. It is more
in New York. In Los Angeles a midwife charges $25; a male nurse,
$100; a chiropractor, $150 to $200; and a medical doctor or osteopath,
at least $500. The highest price known there in recent years is $1800,
and $1000 is not uncommon. . , .49
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One report asserted that in 1941 an abortion specialist with a normal
business could be expected to earn about $25,000 a year, while
doctors with higher-income clientele were earning from $150,000 to
$200,000.59

Illegal Organization

It is not at all surprising that an illegal business with such po-
tentially high profits should, at least in part, be well organized. The
modifying phrase at least in part is necessary to indicate that illicit
abortion services are not controlled by a monolithic criminal organi-
zation and to take into account that different types of individuals
perform these services under a wide variety of circumstances. Except
for the legitimate practitioner who occasionally performs an abor-
tion for a patient or friend, it should be evident that the nature of
abortion practice invariably implies a certain amount of organiza-
tion. To be successful, the abortionist requires adequate equipment,
a place in which to work, and some technical or other assistance.
Potential customers must learn of his existence and location, yet at
the same time a certain amount of anonymity must be maintained.
Some means of avoiding police interference must also be developed
—whether it be the elaboration of an extremely convincing front, a
continuous shifting of location, or a direct or indirect financial
arrangement with the authorities.

Given these imperatives, highly elaborate behavior systems have
developed in the abortion profession. One report noted the existence
in New York City of two “fairly complex social structures,” the abor-
tion “mill” and the abortion “ring.” The mill involved one or more
abortionists permanently located and aborting about a dozen women
daily. The ring consisted of “a number of interacting abortionists or
mills working intermittently at several occasionally changing loca-
tions and aborting an even more considerable number of women
daily. . . . Clients are accommodated at the various locations
depending on the pressure of referrals, the availability of operators
at the moment of need, and the ability of the client to pay. . . .5
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Although mill may not seem a properly nonmoralistic designation,
this term, apparently adopted {rom enforcement parlance, does point
up the organized nature and continually high rate of activity of
even the smaller of the two types of enterprises. According to Bates,
the physician whose abortion practice is large and well-organized
enough to fall into the mill category is likely to employ a business
staff as well as medical assistants. Besides a secretary-receptionist,
there may often be a business agent or manager. The business agent
handles dealings with the landlord, and the payment of salaries,
bills, bribes, and split fees. He may also function as contact man
between the abortionist and the various sources of referral. Some
large mills have also been known to employ ‘“runners” to bring
sources of referral into contact with the business agent. Bates notes
that because of the confidential nature of the job, the abortionist
may employ as business manager a relative or closely trusted friend.
In the cases he studied, the business agent invariably had either a
degree in law or at least some legal training (probably to provide
for future contingencies).52

Bates lists the local druggist, the general practitioner, and previous
patients as the primary sources of referral to a mill, and includes
taxidrivers and bellboys as secondary sources. The role of the
legitimate physician in effecting referrals should not be under-
estimated; recall the case of the physician-abortionist who had
“served” over gs0 practitioners in his city (see p. 27). Individual
patterns of referral are determined largely by the prospective client’s
economic and social situation. The woman of means obtains better
illegal services partly because she gains the assistance of a reputable
doctor who can often refer her to a competent physician-abortionist.
The woman of lower socioeconomic status will usually have to rely
on general word-of-mouth referrals in her neighborhood or on the
secondary sources mentioned above, and is correspondingly more
likely to be referred to a less competent abortionist.

Frequently some sort of respectable front is used to shield the
illicit practice. The abortionist may adopt some seemingly proper
designation to cover, yet also hint at, the real character of his activi-
ties. According to Rongy office gynecology was once the ‘“casually
accepted medical term for the abortionist,” recognized by every
practitioner.5® Similarly, in a California case, a card on the door of
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the defendant’s apartment indicated that he was engaged in “phys-
iotherapy and spot reducing.” 3¢ At times the front becomes ex-
panded, as in the case of an enterprise conducted by two women,
one of whom was a Peruvian doctor, though neither had a license to
practice medicine in New York:

The Peruvian led a double life. She posed as a respectable director
of the Inter-American Cultural School which she operated at her pa-
latial private residence on Fifth Avenue. This fancy front was main-
tained with revenues derived from the performance of abortions at
her co-defendant’s home. The abortion clientele consisted almost en-
tirely of poor, Spanish-speaking people, who looked up to the affluent
Peruvian because she lived on Fifth Avenue and associated with lead-
ers in the Latin-American community.

The conspirators had a complicated code system for telephone con-
versations. Patients were packages. Six pairs of nylons or eight pairs
of nylons meant that the patient was six to eight weeks pregnant.
Information concerning a patient’s financial status was imparted by
terms such as special delivery, which indicated ability to pay double

the usual fee, or parcel post, meaning a moderate increase over the
usual charge.55

A code of this sort is but one of many precautionary measures
utilized by abortionists. Equipment may be kept under cover—a
portable folding operating table, a sterilizer ingeniously hidden
somewhere in the office. This office may, as already mentioned, be
shifted from place to place, and often the abortionist comes to his
place of work only for scheduled operations. Anonymity is a per-
vasive concern, in the interest of which the patient may be blind-
folded, various devices such as surgical masks or operating table
screens may be used to shield the abortionist’s identity, and direct
conversations between the two will be avoided. Under the system
recently described by a New York observer, a woman wanting an
abortion calls one doctor, who arranges for another doctor (whom
she does not know)—perhaps accompanied by a nurse—to come to
her home by appointment and to perform the abortion there.®® This
technique seems roughly analogous to the modus operandi of call
girls. Although it may represent a relatively costly procedure for
obtaining illicit services, a mobile and anoriymous pattern of this
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sort certainly minimizes the risk of legal interference. Whatever the
specific procedures adopted by a criminal abortionist, his behavior
will always exhibit elements of what Bates calls ““defensive social
adaptation.” As he notes: “Since attack from any legitimate or
predatory source threatens the social and economic adjustment of
mill functionaries, one is not surprised to find them taking energetic
countermeasures both on a planned and emergent basis.” 57

POLICE CORRUPTION

One type of countermeasure involves the payment of “protec-
tion” money to law enforcement officers. It seems reasonable to
assume such payment on the part of abortionists who operate
“undetected” for any length of time in a metropolitan location. On
the other hand, the abortionist who is constantly on the move and
who utilizes numerous intermediaries and elaborate codes probably
has not purchased police protection—if he had, such measures would
not be necessary. One commentator has stated that, on the whole,
abortion is probably less protected than either gambling or prostitu-
tion.® There is no way of knowing what proportion of abortionists
fall into these different categories. It may be that there has been an
increase in the mobile system, which abortionists might find safer
than reliance on regular police protection. However, according to
another account, supposedly based on an abortionist’s own experi-
ences:

One reason fees are high is because the patient must absorb the pay-
off to police and top officials. Abortionists tell of judges, lawvyers,
jailers, and police whom they pay for protection, some of whom have
brought their wives, daughters, or mistresses to the abortionist. Graft
is accepted by all abortionists as a necessary annoyance and added ex-
pense passed on to the patient.59

Many law enforcement personnel share the widespread belief that
the abortionist is in fact performing a useful service, and are also
well aware of the public indifference to strong enforcement of this
particular law. Under such conditions it is relatively easy, as an
early analysis pointed out, “for officials to convince themselves that
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there is nothing morally reprehensible in accepting bribes or protec-
tion money from abortionists.” 8 Some law enforcement officials
insist there is no longer widespread police corruption connected
with abortion. But there is little doubt that the abortionist continues
to present an inviting prospect for extortion by the police as well as
by others.

Quite elaborate procedures may be used to exert pressure on the
illegal abortionist—one of which involves a female decoy and a care-
fully rehearsed “raid” of the premises by actual or impersonated
detectives. The abortionist has no way of knowing whether the
raid is legitimate or not, and often he will jump at the opportunity
to buy his way out. Payments made on such occasions have been
known to run as high as a thousand dollars per “raider.” 6

Law Enforcement

It is widely recognized that the laws against abortion are highly
unenforceable. Over the years, the annual number of prosecutions
and convictions has been negligible. Along with his estimate of over
300,000 criminal abortions performed annually, Fisher held that the
annual number of convictions might be less than 1000. He con-
cluded: “It is doubtful if any other felonious act is as free from
punishment as criminal abortion.” 62 Occasionally law enforcement
authorities in a particular area will make a special effort to appre-
hend criminal abortionists. For example, during the years of 1946-53
the office of the District Attorney in New York County prosecuted
136 cases of abortion, a very high proportion of which resulted in
conviction on one or more of the offenses charged in the indictment.
However, as has been pointed out elsewhere, this figure must
represent but a tiny fraction of the abortions occurring in the
country during that period. Furthermore, in a high percentage of
the cases, the defendants received suspended sentences.6?

Even such a concerted effort, then, can only be expected to scratch
the surface of the illegal abortion problem. Most law enforcement
officials recognize the determination of unwillingly pregnant women
to obtain abortions, law or no law. As a result, law enforcement goals
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are—in practice—limited to the control of abortion rather than to
its elimination. As has been shown, self-induced abortion is probably
widespread. Yet the prosecutor ordinarily does not consider it a
phenomenon with which he must be concerned. Likewise, although
some states make it a crime for a woman to submit to an abortion,
women have traditionally been immune from prosecution in abor-
tion cases. There is no record of reported American cases involving
conviction of a woman for submitting to an abortion. Hospitals,
which contravene the abortion laws from time to time, also are—
within broad limits—free from prosecution. Similarly, the legitimate
medical practitioner may perform an occasional abortion without
anticipating legal difficulties—provided the operation does not
result in the woman's death or hospitalization. A large number of
professional abortionists may also manage to avoid detection. The
fact is that the extent of abortion practice is so great, and available
police manpower is so far below the level needed even to try to curb
it, that the urban prosecutor confines his efforts to building up a
case against a few of the more notorious offenders.

OBTAINING EVIDENCE

To uncover and prosecute successfully the organized abortionist
is a formidable task. Women who visit abortionists do not want to
talk about the experience. Even when they feel no compelling
desire to protect the abortionist, they fear adverse publicity for
themselves. In some states they may also fear self-incrimination,
notwithstanding the fact that they would rarely encounter serious
legal difficulties. Newspapers in some cities have aided prosecutors
by adopting the policy of omitting the names of the patients from
their stories on abortion cases. Furthermore, in some jurisdictions a
woman who is known to have submitted to an abortion may be
compelled to testify provided she is granted immunity from sub-
sequent prosecution.® But few women come voluntarily to the police
to tell about their abortions, and usually an illicit operation comes
to light only when hospitalization results. Ordinarily a hospital will
report the admission for treatment of a patient who seems to have
undergone an abortion. In New York City a special regulation
requires hospitals to report *“any case of abortion or miscarriage
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where criminal practice is discovered or suspected.” 85 Aside from
the ethical considerations involved in making such reports of
medical information, this practice is subject to the fallibility and
variation of individual reaction. In the absence of definite signs of
instrumentation, doctors may very likely disagree as to whether or
not a particular woman has undergone an abortion. This uncertainty
is heightened by the unwillingness of most women to admit, even to
doctors, that they submitted to an illegal operation. For example,
postabortion patients in New York appear to know about the
special reporting requirement and are reluctant to answer the
doctor’s inquiries fully and truthfully. As a result, it is unlikely that
much reliable information has been obtained through this pro-
cedure. 06

Most abortion information comes to the prosecutor through the
death of the woman or through clear evidence of criminal abortion
in a woman who has subsequently been hospitalized. Once such a
lead is obtained, female investigators may be sent to the suspect’s
office to see whether he will agree to perform an abortion. However,
willingness to perform the operation is usually insufficient for
criminal liability. In a California case, for example, the court
dismissed convictions on three counts of attempted abortion because
defendants had gone no further than “mere preparation.” 67

The most fruitful device for obtaining the necessary evidence is a
well-timed, well-organized raid, as illustrated by the comprehensive
technique developed by District Attorney Frank Hogan in New
York.%® Once a lead is obtained, detectives keep the suspect’s office
under constant surveillance. In one case where a series of raids
eventually smashed a $500,000 a year abortion mill, investigators
masqueraded as taxi drivers and maintenance men in order to watch
the apartment house in question. After a careful watch has indi-
cated that the suspect is performing abortions, detectives, an assistant
district attorney, the district attorney’s medical advisor, and other
staff members may join in an unexpected “visit” to the suspect’s
place of business. If their timing is off, the raid may uncover nothing
suspicious. But if an operation is in progress the chances of getting
evidence are good. The medical advisor is on hand to give the
woman any treatment she may need and to locate any instruments or
other telltale signs of abortion. A female member of the staff may
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also go along—primarily to be with the patient, who is likely to
become somewhat upset by the raid. Several detectives are assigned
to look for records and files—a particularly important procedure,
for records may disclose the names of other patients who could be
called to testify, the dates of operations already performed, the fees
collected or due (probably not often the latter, for abortionists
usually demand advance payment), and any sources of referral.
Efforts may be made to get a blood sample from the woman and a
urine specimen for a pregnancy test. If the operation has already
been performed, the blood sample may be particularly helpful for
comparison with blood stains found near the operating area.

Through such a procedure the prosecution may come into court
with a fairly strong case. Yet abundant evidence does not necessarily
insure a conviction. As noted earlier, the state usually will have to
prove not only that the operation was performed but also that it was
not medically necessary. This will be particularly difficult when the
defendant is a licensed physician. Although most abortion laws do
not specifically distinguish between operations by physicians and by
laymen, in practice the courts do tend to make such a distinction:
a presumption of good faith may be extended to a physician defend-
ant. Juries are loathe to convict doctors and judges do not like to
impose harsh sentences on them. Hence, as seen in the New York
data cited above, many of those convicted may receive suspended
sentences. A similarly empty gesture is the revocation of a physician-
abortionist’s medical license: an abortionist’s reputation depends on
his operating skill, not on his formal credentials. Nor is he likely to
be cowed by the new possibility of prosecution for practicing medi-
cine without a license, for he has already faced the far more serious
charge connected with his illegal abortion practice.

UNENFORCEABLE LAWS

Unsatisfactory experience with the laws against abortion points
up some of the major consequences of attempting to legislate against
the crimes without victims. As an English legal authority states, un-
successful laws against abortion illustrate “the inherent unenforce-
ability of a statute that attempts to prohibit a private practice where
all parties concerned desire to avoid the restriction.” ¢ It is evident
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that large numbers of persons, otherwise quite respectable, find
themselves compelled—for a variety of reasons—to violate the pro-
scription against abortion. Abortion is a private consensual trans-
action, a willing payment of money for (illicit) services rendered.
Although some persons may view the aborted woman as the “victim”
of the abortionist, the woman herself does not share this definition
of the situation. Even where she has found the experience extremely
distasteful or frightening—perhaps especially in such cases—she is
most unlikely to wish to bring a complaint against the person who
has performed the operation.

From a law enforcement standpoint, this lack of a complainant is
crucial. The only possible law enforcement approach, particularly
in view of the widespread reluctance to convict abortionists, is to
concentrate on a small number of the more flagrant violators of the
law, and to build up an airtight case in each instance. This involves,
as shown earlier, long-term surveillance of selected suspects—a ques-
tionable use of valuable law enforcement manpower. It may also
involve compelling the testimony of former clients who had thought
that an extremely unpleasant life experience was over and done
with. In cases of overzealous investigation, there may be searches
and seizures of evidence that border on infringement of the suspect’s
constitutional guarantees.

As noted also, such a situation holds a clear-cut invitation to po-
lice corruption and to illegal exploitation by others as well. Because
there are no data indicating a decline in the over-all abortion rate,
and because there is a known tendency to grant fewer and fewer
legal abortions, the only possible conclusion is that the demand is
being deflected into illicit channels. Under current hospital policy,
even the sophisticated woman of means and influence, who might
once have been able to secure a “therapeutic” abortion, is now
driven to the illegal abortionist. Because she can afford to pay an
especially high price for his services, the entire illegal process may
be enriched and strengthened. It is difficult not to conclude that the
thriving illicit market is largely a direct result of the current re-
strictions on legal abortion. The efforts to combat abortion and the
protective measures adopted by the abortionist provide a clear ex-
ample of what Sutherland termed ‘“the competitive development of
techniques of crime and of protection against crime.” 7 Repressive
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laws have nurtured the development of a well-organized criminal
profession, which provides strongly demanded services at a high
profit, using part of the profit to improve the services and to insu-
late itself from the negative reaction of official agencies.

Aftereffects of Abortion

Under proper hospital conditions and in the first few months of
pregnancy, abortion is today a relatively simple procedure which
should have no adverse medical consequences. Although there have
been no empirical studies of public and professional attitudes in this
area, widespread uncertainty about the safety of abortion tech-
niques may well persist. In part, this uncertainty has been promoted
by conflicting medical statements concerning the results of the pro-
gram of free, legalized abortion instituted in the Soviet Union™
shortly after the Bolshevik Revolution. The Soviet aim was to free
women from the need to bear unwanted children, thus to enhance
women’s rights, and at the same time hopefully to reduce the num-
ber of illegal abortions and the high rates of mortality and mor-
bidity associated with such operations. Some of the early reports
concerning the program were highly favorable. On the other hand,
by the 1930’s even some of the Soviet medical statements indicated
a high rate of undesirable side-effects attributable to the operations.
There is still considerable doubt as to the actual extent of these
complications, but at least one leading American commentator as-
serted that—despite a great decrease in abortion deaths—there was
“a marked deterioration of the physical condition of the aborted
woman.” 72

In 1936 the Soviet government sharply reversed its abortion policy,
and the termination of pregnancies once again became illegal—ex-
cept in cases of clear-cut medical necessity. The reasons for this shift
in policy are not entirely clear. Many interpreters tended to attrib-
ute the change to the alleged bad aftereffects of abortion. Yet it i
noteworthy that most such allegations were retrospective—state-
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ments such as that quoted above were made after the announcement
of the shift in Soviet policy. It is also significant that this particular
policy change was but one element in a broader pattern of reversal
of policies relating to various aspects of family law—a pattern which
also included, for example, tightening the regulations governing
marriage and divorce. This fact lends support to the alternative
thesis that the reversal of abortion policy was primarily a reflection
of over-all changes in Soviet social policy rather than of specific
medical consequences; a desire for increased population may well
have been a major factor underlying this particular change.

In 1955 Russia once again legalized abortion. Asserting that
henceforth the state would rely on education and propaganda to
encourage motherhood and prevent unnecessary abortions, the gov-
ernment’s 1955 edict also stated that ‘“unceasing awareness and the
rising cultural level of women” in every way of life made the policy
change possible. A news account of the new law noted that, “‘by the
end of 1gy5, the Government's drive to step up the birth rate
through bachelors’ taxes, family allotments, and other devices ap-
pears to have met with signal success. Indeed, the population in-
crease is far outstripping the Government’s ability to provide more
housing, schools, and other facilities.” 73

The main issue raised in discussions of the Soviet experience has
been the physical or physiological effects of abortion. It should be
stressed that even if there was, in fact, a high rate of complications
under the early Soviet program, many of the operations were per-
formed without anesthesia under conditions which modern Ameri-
can practitioners would hardly approve. Hence such adverse reports
are of questionable current relevance, and most experts assert that
strictly medical complications from abortion now are rare. There
is still, however, a strong current of professional opinion empha-
sizing the likelihood of adverse psychological consequences. One
psychiatrist has gone so far as to insist that abortion “runs counter
to the biological stream of life” and that therefore any abortion
(except perhaps those performed to terminate pregnancies resulting
from rape or incest) is likely to produce serious and adverse psychic
aftereffects.™
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PSYCHOLOGICAL CONSEQUENCES

This may be a somewhat extreme position, but psychiatrists of
various orientations agree that abortion can, in many instances, have
serious adverse psychological consequences. In her influential study,
The Psychology of Women, Helene Deutsch notes that abortion
may often produce immediate or delayed guilt feelings. For exam-
ple, she cites one case of a woman who, on giving birth to a defec
tive child two years after an abortion, became convinced that her
“criminal deed” was responsible for this event. In another instance
a woman who had undergone two abortions because of a physical
condition later felt the need to erect tombstones for the fetuses.
Deutsch concludes, on the basis of a large number of cases, that “at
bottom there is hardly a woman who reacts to it [abortion] with
complete realism even when the rationalization is the best possible
one.” It is significant, though, that the same author nonetheless re-
fuses to view all decisions to abort as psychologically unsound. The
decision of whether or not to preserve the child must often involve
primarily an assessment of short-run favorable and unfavorable con-
s€quences; “the later dangers may be equally unavoidable whether
the decision is positive or negative, and it is impossible to estimate
in advance which danger will prove greater in each individual
case.” 7 Most psychiatrists seem to agree that every abortion is a
psychologically disturbing event. Beyond that, their views cover a
considerable range—f{rom the belief that often the trauma of abor-
tion will be less severe than that of bearing an unwanted child to
the view that every decision to abort (with the possible exception
of those involving cases of pregnancy through rape) constitutes a
symptom of psychopathology.

It should be kept in mind that psychiatric reports of the adverse
effects of abortion tend to be based on a rather selective sampling
of aborted women. The psychiatrist usually learns only of the cases
involving psychic complications. Research into the reactions of a
broader range of aborted women is necessary in order to develop an
accurate picture of the various types of consequences. To some ex-
tent this defect has been rectified by studies of women legally aborted
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in the Scandanavian countries. One such study—a follow-up on 479
women who had undergone therapeutic abortion on psychiatric
grounds in Sweden—showed that two to three years after the op-
erations, 75 per cent experienced no self-reproach, 14 per cent felt
mild self-reproach, 11 per cent serious self-reproach, and 1 per cent
had suffered an impairment of working capacity (but these were
cases in which there were other contributing factors).”® In another
survey of 84 women aborted in the Stockholm area (it is not clear
whether there was any respondent overlap in the two studies), 39
declared they were perfectly happy and satisfied at having had the
abortion, and 45 were not completely happy about it—4 were em-
barrassed and distressed and did not like to talk about it, g were
classified as consciously repressing feelings of guilt, and 10 were
reported to have really suffered an impairment of mental health.
A similar Norwegian study covering a carefully selected group of
88 legally aborted women disclosed only two cases in which the
women showed any negative psychological reaction to the opera-
tion.”?

These data suggest that when abortions are performed legally and
in hospitals—at least in countries where a nonpunitive attitude to-
ward abortion is widespread and even official—no serious adverse
psychic consequences need be anticipated. Data collected by the
Kinsey research group provide information about the reactions of
a group of 442 white, nonprison women who had undergone ille-
gal operations within an over-all context of strongly professed social
condemnation.’ About three fourths of the women reported that
there were no unfavorable consequences—physical, psychological, so-
cial, or legal-—resulting from the operation. A total of about 16 per
cent reported some unfavorable physical consequence—only %7 per
cent of which were classified as severe. A special comparative analy-
sis of women aged twenty-six to thirty who had and who had not
had previous abortions revealed, for this age group at least, no sig-
nificant relation between induced abortion and subsequent sterility.
Adverse psychological reactions were reported by less than 10 per
cent of the women. Such reactions were usually described in gen-
eral terms, as “emotional upset,” “depression” or “guilt feelings”;
a few women said they were “nervous” for some time after the abor-
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sciously wishing they had not obtained them. On the other hand,
the operation invariably is viewed as a lesser evil rather than a posi-
tive good, and may almost always be a basis for considerable nega-
tive feelings expressed or felt in one way or another. The degree of
negative feeling varies from individual to individual, and depends
partly on the woman’s general social position and the particular
type of situation which impelled her to resort to abortion.

Abortion as a Social Situation

The picture of the abortion problem will be incomplete unless a
further attempt is made to understand the behavior of those indi-
viduals involved. Unfortunately, there has been almost no syste-
matic research into just how women think, feel, and act while they
are engaged in the process of obtaining an abortion. Nor is there
any detailed information about the sequences of steps taken by vari-
ous categories of women in this process. Existing knowledge does,
however, provide a considerable basis for constructing at least tenta-
tive formulations about these matters.

SOCIOECONOMIC STATUS

To begin with, it should be clear that the woman’'s socioeco-
nomic status is significant in determining both her general reaction
to the unplanned pregnancy and the specific steps she takes in deal-
ing with it. In upper-class, “sophisticated” circles, an unwanted
pregnancy may be viewed merely as an inconvenience. There may
be some women in this category who can “handle” such a problem
with relative ease and dispatch. As already noted, such women are
In the best position to secure competent and perhaps even legal
termination of pregnancy. The woman of less means and worldliness
is much worse off. Although some women in the lowest socioeco-
nomic levels may be so inured to misery that they accept unplanned
pregnancy with resignation, it seems likely that there are many cases
in which the woman is both deeply distressed by her pregnancy and
well aware of her inability to “handle” the situation by herself. Such
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a woman finds herself in a position of great vulnerability. Not only
is she dependent on others for help, but she faces the likelihood that
those to whom she turns will prove inadequate to the task. As has
already been shown, she may be especially likely to attempt self-
abortion, often relying on old wives’ tales about abortion methods.
She may finally, and often at a dangerously late stage, make her
way to an incompetent and unscrupulous abortionist operating in
sordid surroundings. With either procedure, she faces a relatively
strong chance of ending up with complications and possibly even
in a hospital. In the latter case, she may be treated with less con-
sideration than her upper-class counterpart. The nature of such an
abortion-seeking process is, then, quite different from the somewhat
less frantic, sordid, and dangerous (if no less determined) sequence
of steps followed by the well-to-do woman. It would seem to follow
from this difference in social procedures that women of differing
socioeconomic positions would tend to define the process of seek-
ing and obtaining an abortion differently. Given her usual high
level of advantage and independence, the upper-class woman may
regard the need to get an abortion, in some sense, as relatively more
disruptive than the lower-class woman would. Yet the objective con-
ditions facing the less affluent woman are certainly much harsher.
In the absence of evidence to the contrary, it seems justifiable to
think that—all other things being equal—negative feelings about

the abortion situation will increase as one goes down the socioeco-
nomic ladder.

MARITAL STATUS

Similarly, the woman'’s marital status will influence her reac-
tions. By the very fact of her pregnancy, the single woman becomes
a social deviant. As such she may enter the abortion-seeking process
with special bitterness and desperation. This is particularly so be-
cause society has sanctioned, even encouraged, behavior of which
premarital pregnancy is a foreseeable result. Of course the fact of
premarital pregnancy must be considered together with socioeco-
nomic status—the interaction or intersection of these factors pro-
duces a complicated set of differing responses to the situation. For
example, a study of pregnancy outcomes among 572 nonprison
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Negro women by the Kinsey team revealed that the single women
with less than college education were far more likely to have live
births and less likely to resort to induced abortion than were white
respondents (in the main Kinsey sample) of the same educational
level.80 Similarly, in a special sample of goo white female prison
inmates, whom the Kinsey team regarded as representative of the
lowest socioeconomic level (for which their sample was otherwise
inadequate), they found a high premarital live birth rate and a low
rate of induced abortion. This they attributed to a less strong dis-
approval of illegitimacy, as well as to the high cost of abortion, and
a general distrust of physicians.8!

Although this study did find a clear-cut inverse relation between
educational level and premarital conception, the extent of the
problem of premarital pregnancies should not be underestimated.
Thus, among the total sample, it was found that by the age of
forty, roughly 10 per cent had had a premarital pregnancy, regard-
less of their ultimate married status. As the authors noted, it is
“clear that premarital pregnancy is an enormous social phenomenon
that has involved not merely a few unfortunates, but millions of
women. . . .” 82 For most unwillingly pregnant single women, abor-
tion is the preferred *‘solution.” In the Kinsey study, of g5y preg-
nancies that ended while the women were unmarried, 316 (89 per
cent) terminated in induced abortion. Among the total sample of
women aged thirty-six and over (“who may be said to have com-
pleted their premarital reproductive lives”), 8 per cent had experi-
enced a premarital induced abortion. Of the women aged thirty-six
or more who had premarital coitus prior to age thirty-six, some 18
per cent had had an induced abortion.8?

The unmarried woman tends to be at a disadvantage both in her
attempts to secure legal abortion and in her dealings with illegal
abortionists. Because of this, and given her general desperation, the
unmarried woman may find the abortion-seeking process a good
deal more unpleasant than the married woman would—the latter,
at any rate, always has the “respectable” alternative of bearing the
unwanted child. The previously married woman who is unwillingly
pregnant also is in a very awkward situation. As the Kinsey study
noted, society makes no special provision for the pregnant divorcée
or widow. Compared with the single woman, she has less opportu-
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nity and perhaps less desire for a “solution” through marriage, and
she encounters strong social pressures driving her to the abortion-
ist.84

INTERPERSONAL RELATIONS

All abortion-seekers face certain highly unpleasant experiences,
whatever their social or marital status. One area of common experi-
ence concerns problems arising in connection with pre-existing close
interpersonal relationships. When the father of the unwanted child
is known and has been anything more than an incidental sex part-
ner, the undesired pregnancy challenges the harmony of whatever
relationship has existed. This is obviously so when the man disa-
vows responsibility. In other cases the man may insist that the
woman bear the child even though she does not really want it (this
situation is probably rare). More often, the man convinces the
woman to have an abortion, when her own feelings about the op-
eration are at least mixed. In such cases, even though the woman
may have felt from the start that an abortion is what she really
wanted, some alteration in the relationship may occur.

Even if both have weighed all the pros and cons and taken the de-
cision together, their communion is broken afterward. Suddenly, the
previous simple reasoning proves wrong; the woman realizes now that

her agreement with her husband or lover regarding the abortion had
an ambivalent quality,85

The woman may develop a strong resentment against the man in
question or against men in general. A man, after all, was at least
equally responsible for the predicament in which she found herself,
yet she was the one who paid. Simone de Beauvoir has persuasively
emphasized that the woman in this situation often sees herself as
harshly victimized, soiled, and humiliated.86

This is not to say that bearing the child is necessarily a preferable
choice either for the woman or from the standpoint of the relation-
ship. And certainly the undesirability of bringing an unwanted child
into the world is an important factor which must be taken into con
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sideration in reaching a decision in such a situation. But it does
seem evident that the decision to abort—even the need to consider
abortion—will almost always place some serious strain on the rela-
tionship. Other interpersonal relationships may also pose problems
for the woman contemplating or deciding upon abortion. Thus, the
attitudes and behavior of close relatives and friends can have a cru-
cial impact. A case has been cited of a woman whose father told her,
following an induced abortion, that she had done a terrible thing
and that as a result she probably would never be able to have a
baby. Her subsequent guilt led to a succession of serious psychoso-
matic disorders and to two miscarriages.8? Although this case seems
extreme, it points up the significance that the reactions and com-
ments of others may have.

DEALING WITH THE ABORTIONIST

Another common problem area for most women who seek an
abortion involves the actual locating of, and dealing with, an illegal
abortionist. The woman who is blindfolded and taken to a strange
place where she must submit to a frightening ordeal at the hand of
a masked stranger is bound to find the experience threatening and
degrading. One psychiatrist notes that some such women determine
that they will never again go through such an ordeal, “even if this
means renouncing sexual activity.” 88

The Kinsey data suggest that such a strong reaction need not oc-
cur, but again it must be recognized that respondents in that survey
probably had access to better-than-average abortion facilities. In any
case, the absence of pronounced psychic disturbance does not mean
that the experience itself was not a harrowing and demoralizing one.
Just as there are many different kinds of persons performing illegal
abortions under widely varying conditions, there is bound to be
considerable variation in the kinds and degrees of shadiness and
sordidness to which aborting women are subjected. However, apart
from those women who obtain the abortion as a favor from an
otherwise legitimate practitioner, at the very least a high degree of
unpleasantness can be expected in all illegal abortion situations.
Much of this unpleasantness stems from the inescapable fact of the
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woman’s extreme dependence and vulnerability. The woman is pre-
pared to do almost anything to achieve her purpose, and as a result
she is open to various types of exploitation.

Undoubtedly the dominant type of exploitation is financial. A
large proportion of illegal abortions appear to be preceded by con-
siderable haggling and bargaining over fees, and the unscrupulous
abortionist will “take” the woman for all he can get. Apart from
any actual financial hardship this process may cause, it can hardly
help but be demoralizing to the woman that her pregnancy and her
difficult decision to terminate it are now treated as the basis for a
not-even-courteous business transaction.

Sexual exploitation is another real possibility. Although there are
—understandably—no systematic data on this point, cases involving
improper advances and actual sexual demands have been mentioned
by some observers.

Threats, cruelty, and various sorts of manhandling, as well as a
good deal of pain due to inadequate facilities or incompetent pro-
cedures, may be the woman’s lot if she is unfortunate enough to fall
into the hands of an untrained and unscrupulous abortionist. Because
the dangers of illegal abortion have been highly publicized, the
woman also lives with the strong fear that she might well die in the
process or suffer serious complications afterward. When a relatively
competent and safe practitioner is consulted, at least the direct un-
pleasantness of the surroundings and the procedures—and probably
of the contact with the abortionist himself—will be reduced. But the
fear may still persist. Furthermore even the well-intentioned and
well-trained abortionist must take steps to protect himself, particu-
larly by getting the woman out of his office as soon as possible after
the operation. He may also find it necessary to employ various de-
vices to preserve his anonymity. There are no substantial data indi-
cating the degree to which women are affected by the conspiratorial
and secretive nature of the proceedings, but this factor would seem
to enhance their general uneasiness and the ambivalence frequently
felt about the decision to abort.

Similarly, it is not possible to state with certainty the significance
of the woman’s knowledge that the behavior in which she is to en-
gage is officially designated as “criminal.” The fact that millions of
women resort to abortion would seem to suggest that the label means
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little. And it is very likely true that there is “hardly any other sec-
tion of the criminal law that is so completely out of touch with the
feelings of the masses as the law of abortion.” 8 On the other hand,
lack of deterrent effect does not necessarily imply a total absence of
more diffuse influence. As Simone de Beauvoir has noted, “many
women are intimidated by a morality that for them retains its pres-
tige even though they are unable to conform to it in their behavior;
they inwardly respect the law they transgress, and they suffer from
their transgression. . . .20 To some extent this ambivalence results
from the fact that the decision to abort does represent a thwarting
of a natural process of great physiological and psychological sig-
nificance; it is often said that the aborting woman is conscious of
the fact that she is killing something of herself. At the same time,
cultural conditioning to the view that abortion is a “crime.” to-
gether with the objectively sordid conditions under which the ille-
gal abortion is obtained, must be influential in shaping negative
feelings. Further research both into cases of strong postabortal guilt
and on the attitudes of less severely disturbed women who have
had abortions is needed in order to determine the extent to which
these negative reactions are ‘‘natural” or “cultural.” It seems safe
to say, though, that any unpleasantness and danger inherent in the
termination of pregnancy is enormously increased by the conditions
under which most illegal abortions take place.

Religious and Ethical Aspects

Although most Protestant and Jewish spokesmen (with the excep-
tion perhaps of extremely Orthodox Jews) appear to uphold the
morality of therapeutic abortion—at least as it is presently defined
by the law—the Roman Catholic Church’s strong doctrinal opposi-
tion to all abortion is well-known.?® Catholic policy forbids even

therapeutic abortion, as indicated in the major pronouncement of
Pius XI:

As to the “medical and therapeutic indication” to which, using their
own words, we have made references, Venerable Brethren, however
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much we may pity the mother whose health and even life is gravely
imperiled in the performance of the duty allotted to her by nature,
nevertheless what could ever be a sufficient reason for excusing in any
way the direct murder of the innocent? This is preciscly what we
are dealing with here. Whether inflicted upon the mother or upon
the child, it is against the precept of God and the law of nature:
“Thou shalt not kill.” The life of each is equally sacred, and no one
has the power, not even the public authority, to destroy it. It is of no
use to appeal to the right of taking away life for here it is a ques-
tion of the innocent, whereas that right has regard only to the guilty;
nor is there here question of defense by bloodshed against an unjust
aggressor (for who would call an innocent child an unjust agressor?).
Again there is no question here of what is called the "law of extreme
necessity” which could even extend to the direct killing of the inno-
cent. Upright and skilled doctors strive most praiseworthily to guard
and preserve the lives of both mother and child; on the contrary,
those show themselves most unworthy of the noble medical profes-
sion who encompass the death of one or the other, through a pre-
tence at practicing medicine or through motives of misguided
pity. . . .92

Historically, one basis for Catholic objection to abortion has been
the belief that the child who dies unbaptized cannot enter Heaven.
This has led to various Catholic medical directives prescribing pro-
cedures for emergency baptism of the fetus when necessary. Nowa-
days, however, it appears that the major ground for Catholic policy
is simply that emphasized in the statement by Pius XI: the com-
mandment against killing.

The one slight concession to medical necessity appears in the
application of the rule of “double effect.” Under this doctrine, an
act is sometimes construed as having two consequences: one good,
one evil. If the act is undertaken in order to attain the good conse-
quence, it is moral, notwithstanding the fact that the evil conse-
quence may also result. In his perceptive discussion of the legal and
moral issues connected with abortion, Glanville Williams suggests
that extension of this rule of double effect—or “indirect killing,”
as the variant relating to abortion has been called—might well be

relied on to permit therapeutic abortion in many cases of medical
necessity.?3
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Thus far, the Church has applied the rule to only a few types of
situations. The most recent extension has been to the case of Fal-
lopian pregnancy, in which the fetus grows in a Fallopian tube. In
such a case, the death of both mother and child can be predicted if
the pregnancy is not terminated. In such a case the Catholic doctor
is now permitted to remove the fetus on the ground that this is but
an indirect and unintended effect of the necessary removal of the
tube.

Restrictions placed on Catholic doctors and nurses are, as Wil-
liams points out, a highly significant element in the abortion situa-
tion. Whereas the Protestant doctor may follow his individual con-
science and best medical judgment, the Catholic doctor is enjoined
to adhere to what the Church considers to be theologically sound
practice. “Hence arises a lamentable gulf between the practice and
attitudes of Catholic and non-Catholic physicians, and the fate of
the patient will frequently depend entirely on the religion of her
adviser and the denomination of her hospital.” 94

Most medical practitioners who support the practice of thera-
peutic abortion refuse to accept the assertion that they are uphold-
ing immoral action. Their major argument lies in the belief that if
a choice between the two must be made, the fetus should be sacri-
ficed and the mother saved. Critics contend that the Catholic posi-
tion really evades, rather than solves, this problem. There are situ-
ations in which the physician sees that it will be possible to save
only the fetus or the mother. The Catholic doctrine, it has been
argued, actually represents a preference for the life of the fetus over
that of the mother—despite the fact that presumably the two have
equal merit. As Williams points out, this preference may have made
sense at a time when the Church stated its opposition to abortion
primarily in terms of the importance of baptism, but it is not so
convincing now that that argument is no longer central.?

This objection to the Catholic stand seems valid even if one grants
equal value to the lives of mother and fetus. But many experts
would distinguish sharply between the different levels of life in-
volved here, questioning whether abortion really involves killing a
human being. Even in theological circles there is debate as to just
when “life” begins; but perhaps one need not answer that difficult
question to feel that the mother’s life should be given preference
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when a choice is necessary. As seen earlier, many would extend the
preference to include the mother’s health as well as her life.

The moral basis for distinguishing between the levels of life in-
volved is pointed up by the comment of one medical observer ré-
garding attitudes toward abortion in Japan, where the practice is
legal and extremely widespread: “A people who have had the sub-
lime opportunity of experiencing firsthand the full expression of
modern war do not appear too compunctious over the removal of
a few grams of fetal protoplasm from the uterus.” 26

Of course there are other religious and cultural reasons for the
ease with which the Japanese have accepted abortion. Yet critics of
Catholic abortion doctrine have long pointed to the discrepancy
between the Church’s position on this subject and its stand on kill-
ing in wartime or in self-defense, and on capital punishment. An-
other moral issue is raised by proponents of therapeutic abortion.
Many consider that the likely adverse impact on such a child of
maternal rejection should be taken into account in weighing the
morality of abortion.

Further arguments against the restrictiveness of the Catholic po-
sition combine ethical evaluations with an appreciation of empirical
realities. A crucial point is that, although reliable statistics are not
available, it is well-.known that large numbers of Catholic women
do in fact undergo abortions. Religion may well be an important
factor in determining the individual’s atritude on this issue, but
degree of religious feeling rather than membership in a particular
religion appears to be the controlling element. The Kinsey project
found that for all religions there was a fairly clear inverse relation-
ship between degree of devoutness and incidence of induced abor-
tion. This was quite pronounced in the figures for Protestants. Al-
though the Catholic and Jewish samples were rather small for
meaningful subdivision in some instances, they revealed the same
general relationship. Thus, in their discussion of abortion among
married women, the researchers report: ‘“The percentage of devout
Catholics with induced abortion experience is extremely low and
[that] of the religiously inactive rather high.” 97 As is often noted,
the Church’s combined prohibition of abortion and the use of con-
traceptive devices puts the devout Catholic woman in a peculiarly
difficult position if she is at all desirous of controlling pregnancies.
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Whenever Catholic doctrine does deter some Catholic women
from obtaining abortions, it may serve a definite function from the
Church’s standpoint. At the same time, public pressure by the
Church for restrictive abortion laws indirectly helps to support
the traffic in criminal abortion. To the extent that these laws sim-
Ply drive many women (Catholic and non-Catholic) from the hos-
pital abortions they desire to the infinitely more perilous and sordid
illegal operations the outcome (as a practical matter and not just a
doctrinal one) can hardly be viewed as “moral.” Furthermore,
Catholic doctors and hospitals have been known often to refer
abortion-seeking patients to non-Catholic practitioners or facilities.
This matter of referral poses an ethical dilemma for all legitimate
practitioners. As one writer puts it: “From an ethical standpoint,
I see no difference between recommending an abortion and per-
forming it. The moral responsibility is equal.” 8 The Catholic doc-
tor's avoidance of direct personal involvement is, in a sense, insti-
tutionalized. He can argue and even feel that he has no choice in
such a situation; at the same time, he can hardly evade the ethical
implications of referring the patient elsewhere.

Policy Alternatives

There has been practically no change in American abortion laws
since Taussig wrote, in 1936: ““Ostrich-like, we have buried our
heads in the sand and refused to look facts in the face.” ® The
realization that such laws are ineffectual and may in fact have posi-
tively bad effects has created considerable professional support for
pProposals to widen the legal indications for therapeutic abortion.
One approach to abortion reform might be through judicial inter-
pretation of the law. To a certain extent, courts may be hampe:red
by the specificity of statutory directives—as where a law provides
an exception only “when necessary to save the life of the mother.”
However, courts can and do sometimes extend the exception by
broadening their interpretation. Thus, in a 1959 California deci-
sion, the court held that there is a presumption of necessity when
an abortion is performed by a licensed physician, which presump-
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tion cannot be overturned merely by showing prior good health.
The court also stated:

Surely, the abortion statute . . . does not mean by the words .unlcss
the same is necessary to preserve her life that the peril to life be
imminent. It ought to be enough that the dangerous condition be po

tentially present, even though its full development might be delayed
to a greater or less extent.100

In jurisdictions where the statutory exception extends to “lift? or
health,” there are further possibilities for liberalization by judlc‘al
decision. .

Such action might be objected to, however, as constituting 1M
proper “judicial legislation”—that is, as allegedly thwarting the will
of the legislature and, indirectly, the will of the people. But in any
case it is questionable whether significant short-run change can be
effected in this area through judicial action; in the absence of nu-
merous ‘‘permissive” decisions, doctors would continue to feel ex-
tremely uncertain as to how subsequent cases might be decided.
This point is illustrated by the British experience following the
well-publicized case of Rex v. Bourne in 1938.191 There, a fourteer”
year-old girl had been impregnated as the result of a brutal rape-
Bourne, an eminent obstetrician, performed the operation OPG_”TIY
in a London hospital, asking no fee and informing the author1t1€s
of his action. Charged with unlawfully procuring an abortion n
violation of the Offenses Against the Person Act, he was acquitted-
Judge McNaghten concluded:

. . if the doctor is of opinion, on reasonable grounds and with ade-
quate knowledge, that the probable consequence of the continuanc€
of the pregnancy will be to make the woman a physical or mental
wreck, the jury are quite entitled to take the view that the doctof,
who, in those circumstances, and in that honest belief, operates, 13

operating for the purpose of preserving the life of the woman.

Although the broad phrases probable consequence and physical 07
mental wreck would seem sufficient to have effected a considerable
liberalization of the basis for therapeutic abortion, no new legisla-
tion was introduced to formalize this new, liberal basis. As a result,
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doctors continue to be uncertain as to when abortions would and
would not be “unlawful,” very few such operations have been
granted by hospitals, and illegal abortion continues to flourish much
as before. Of course courts, in America as well as in Britain, can
influence abortion policy by refusing to impose stiff sentences in
such cases, but this does not solve any of the immediate problems
of the woman who is secking an abortion.

Statutory revision, then, would scem a more hopeful means of
reform. In Great Britain, there has been considerable pressure for
such reform through the well-organized activities of the Abortion
Law Reform Association—which since 1952 has introduced several
abortion bills into the British parliament. Although no similar or-
ganization exists in the United States, various reform proposals
have been advanced.

The Planned Parenthood Federation’s 1955 conference on abor-
tion called for the drafting and eventual adoption of a model abor-
tion law. Drafters of such legislation were urged to recognize the
growing approval of broadened indications (psychiatric, humani-
tarian, and eugenic) for therapeutic abortion, and to consider the
desirability of permitting doctors to give such factors greater weight
in reaching decisions on applications for abortion.102

The American Law Institute, in its Model Penal Code, has now
drafted a model provision which provides in part:

A licensed physician is justified in terminating a pregnancy if he
believes there is substantial risk that continuance of the pregnancy
would gravely imperil the physical or mental health of the mother or
that the child would be born with grave physical or mental defect,
or that the pregnancy resulted from rape, incest, or other felonious
intercourse. All illicit intercourse with a girl below the age of sixteen
shall be deemed felonious for purposes of this subsection. Justifiable
abortions shall be performed only in a licensed hospital except in
case of emergency when hospital facilities are unavailable. . . 103

An alternative approach to statutory revision involves primary at-
tention to, and legal recognition of, the hospital abortion commit-
tee as a control device. Under this proposal, statutory standards for
such committees would be established, and whenever abortion is
deemed “medically advisable” by a committee adhering to such
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standards, all persons involved would be granted immunity from
criminal prosecution.104

OBJECTIONS TO REFORM

It is difficult at present to state definitely what impact such
proposals are going to have, but it seems likely that no widcsPread
or radical revision of the current restrictive laws can be expected
in the near future. There is, of course, considerable religiously based
opposition to any proposals for the lcgalization of abortion. Fur
thermore, there is a belief—at least in some circles—that such 1€
form would lead to a vast increase in the abortion rate. It cannot
be predicted with assurance just what would happen to the over-all
ar-ld illegal abortion rates under limited legalization. There is som¢€
dispute among students of the Scandinavian abortion policies, for
example, as to whether legal permissiveness there has or has not
appreciably reduced the incidence of illegal abortion.105 It is always3
possible that, when broad indications for abortion are legally san¢
tioned, the over-all abortion rate will increase and a substantial
number of illegal abortions will continue to be performed. None-
theless, a vastly increased proportion of abortions would then be
performed under optimum conditions.

Furthermore, liberal abortion legislation may be accompanied"‘
as it is in Sweden, for example—by welfare measures designed to
encourage child-rearing. Similarly both Sweden and Denmark have
established abortion consultation centers, a major aim of which 18
to convince women not to terminate their pregnancies, and there
is evidence that such efforts are successful in a good many cascs.
Likewise, widespread free distribution of contraceptive information
and devices may be used along with lenient abortion policy, and it
is believed by many experts that some day full knowledge and easy
availability of low-cost contraceptive techniques may largely eliml1-
nate the demand for abortions (obviously, however, some types of
cases would persist).

It should be noted too that even where there is broad statutol’y
authorization of abortion, careful administration of the law and
other factors may render unwarranted fears about “opening the
floodgates.” For example, it has been found that the extremely vague



Abortion 59

indication “anticipated weakness” (referring essentially to the like-

hh90d of severe strain in giving birth to and caring for a new child),
which was added to the Swedish law in 1946, has been used in only
a small proportion of the Swedish appliczltions for abortion. Again,
although the Swedish law permits abortion on “humanitarian”
grounds where any girl under fifteen is impregnated, some studies
suggest that “legal abortion is not used very extensively to prevent
illegitimate births in Sweden, at least among young girls.” 196 Of
course the more lenient attitude toward unwed motherhood in
.Sweden partly accounts for this latter finding. It is sometimes argued
in the United States that liberalization of abortion laws would some-
how constitute a sanctioning of “immorality.” The suggestion seems
to be that proscription of abortion acts as a deterrent to premarital
and extramarital relations. Although this may be true in a small
number of cases, it is difficult to believe that the possibility of legal
abortion would by itself radically alter the sexual behavior of many
women. Certainly with the growing knowledge of contraception,
which eventually should extend to most social circles in the coun-
try, availability of abortion becomes an even less significant factor
in influencing sex activity.

Since present abortion laws have clearly failed to curb the un-
sanctioned termination of pregnancy, their persistence must be at-
tributable to some latent function they serve for society as a whole
or for certain groups and individuals. One of the major requisites
of a social system is that it adequately maintain its membership. As
a result, no society has allowed uncontrolled termination of preg-
nancies. In this sense, some control over abortion may be viewed as
socially “natural,” even if a particular control system is in fact not
very effective. It may be also that the members of our society feel
some illusory satisfaction in maintaining a formal and ideal stand-
ard in this area, even if they are largely unable to conform to it. As
Radcliffe-Brown has noted: “The application of any sanction is a
direct affirmation of social sentiments by the community and thereby
constitutes an important, possibly essential, mechanism for main-
taining these sentiments.” 197 Perhaps, as in this case, the mere ex-
istence of the sanction serves a similar, if diluted, function. It is not
even clear, however, just what the normative ideal embodied in
present abortion laws represents. If it is primarily a prohibition of
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illegitimacy and promiscuity, the situation is greatly confused bY
the fact that the law affects more than just illegitimate pregnaﬂaes‘
One expert has estimated that in the United States nine tenths of
criminal abortions occur among married women with three or IIlOr""8
children, and the same proportion may apply in England also-.10
If the proscription basically represents a direct prohibition on kill-
ing the fetus, then at least there is a certain coherence about -the
ideal standard, even though it diverges greatly from actual behavior-
Another factor that definitely seems involved in laws against abor”
tion is the insistence that woman shall not with ease voluntarily
renounce motherhood as a major social role. This could be intel
preted as an institutionalized support of the “maternal instinct,” _'“
necessary sex division of labor, or a reinforcement of the subordl”
nate social status of women. Feminists cite woman’s right to m?i_ke
her own decisions regarding the bearing of children as an essentid
element of sexual equality. And as Glanville Williams notes: "1}11
'flbortion laws have been made by males, and when feminine opin”
lon i3 tested it is found to be in support of modification.” 19°

Summary

Society’s disapproval of abortion seems to be related to the need
to perpetuate itself, to the value obtained through professirlg a
moral ideal even where it is widely contravened in practice, and
to the emphasis on the woman’s child-bearing (and, some would
maintain, subordinate) role. The demographic significance of abor-
tion could be explored further through the comparative study of
abortion policies as they relate to other population trends and con-
trols in various specific societies. In the present study, however, d}e
primary focus has been on how present abortion laws operate€ n
one particular society, their place in the abortion problem 25 a
whole, and their meaning for the woman who is seeking an abor-
tion.

The strong demand for termination of unwanted pregnzlflCies
cuts across various social categories. It is voiced not merely by “im-
moral” women secking to erase the evidence and results of their
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“sin,” but also by large numbers of married mothers who, for vari-
Ous réasons, feel unable to carry through their present pregnancies.
The legal prohibition on abortion has not significantly stifled this
demand. It has, however, inhibited hospitals and individual medi-
cal practitioners from performing the operation. Hospitals today do
perform some abortions which, according to the strict letter of the
law, are illegal (as when the woman has contracted German measles),
but generally legal abortions are kept at a minimum. The major
result has been to divert abortion-seekers to illegal channels, and
to f?st:ablish the economic base for an illicit traffic in such operations.
Criminal abortion has become a highly profitable and well-organized
enterprise. Police action against abortionists is, in most instances,
impeded by the lack of complainants. Law enforcement authorities
must rely on elaborate and intensive surveillance and raiding tech-
niques when they do get a lead, and still face the problem that courts
are often unwilling strictly to enforce the abortion laws. Like other
criminal activities which flourish because of public demand, the
illegal abortion activity has given rise to serious problems of police
graft and extortion.

By being forced to resort to illegal facilities, the pregnant woman
faces serious dangers which would not be involved in a hospital
abortion. She may attempt self-induced abortion, which is either
highly ineffective or extremely dangerous. Serious complications, and
sometimes even death, may also result from an illegal operation.

An abortion may also have adverse effects on the woman’s self-
image, although these effects have not been clearly defined. Psychi-
atrists often cite cases of severe guilt feelings following abortion, but
it 1s not known to what extent these are related to basic psychic
contradictions or to cultural conditioning. The fact that the woman
is forced to engage in a “criminal” act should not be ignored. In
undertaking this type of deviant behavior, the woman usually re-
ceives little direct group support. The kind of situation she faces,
and the specific treatment she receives, will depend partly on her
marital and social status. But in almost all cases hers is in an ex-
tremely unpleasant position, one which leaves her vulnerable to
various kinds of exploitation.

The futility of attempting to curb abortion by law has led to
proposals for more liberal laws aimed at insuring that a substantial
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proportion of abortions will be properly performed under safe and
less demoralizing conditions. Although there is probably only slight
support for the proposal to allow abortion merely on socioeconomic
grounds, there is strong professional approval for proposals to
broaden the psychiatric grounds and to add humanitarian and
eugenic indications. The Roman Catholic Church opposes any
legalization scheme, but other religious groups appear to accept the
medical profession’s right to establish criteria for therapeutic abor-
tion. Although no responsible student of the subject approves of
abortion as a positive good, many argue that often it is a lesser evil
than the sacrificing of the mother's life or health.
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HOMOSEXUALITY

Theories and Misconceptions

In 1957 a committee of experts appointed to survey the prob-
lems of homosexuality and prostitution in Great Britain included
among its major recommendations the suggestion that homosexual
behavior, between consenting adults in private, should no longer be
a criminal offense.! Even though this proposal was never enacted
into British law, it contributed to a heightened interest in the prob-
lem of sexual inversion—in the United States as well as in Britain.
A similar recommendation has been included in the American Law
Institute’s Model Penal Code, and in 1961 Illinois exempted such
private acts by consenting adults from that state’s statutory prohi-
bitions.

Given the emphasis on public policy adopted in this study, it is
quite appropriate that this proposal should be taken as a point of
departure in discussing homosexuality as a social problem. One
writer recently complained that there has been too much attention
to the legal aspects of the subject and not enough to its sociological
dimensions.2 Although such an objection is warranted when fine
legal points are considered to the exclusion of sociological aspects, it
is worth stressing that patterns of legal definition and control should
be of great interest to the sociologist. Such matters are not outside
the scope of sociological analysis of deviance; rather, they constitute
a key element in such an analysis.

In treating homosexuality as another illustration of crimes without
victims, it may be useful to suggest a few of the ways in which it
differs from the previously considered problem of abortion.

67
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In the first place, the question of cause has come to take a much
more prominent position in analyses of homosexuality. Why an
individual becomes a homosexual is viewed as an important question
requiring an answer. The abortion-secking woman, on the other
hand, is much less likely to be viewed as sick or even troubled than
as a victim of circumstances, a person in a difficult situation.

Then, too, the rationale of restrictive legislation differs in the two
cases. The ostensible basis for prohibiting abortion is the wrongness
of taking human life; the statutes are aimed at protecting one
“person” (i.e., the unborn child) against the damaging act of
another (the mother or the abortionist). Antihomosexuality laws,
by contrast, are concerned essentially with harm done by a person to
himself. Wrongdoer and victim are the same person in this case; each
of the parties to a homosexual act may be viewed by the law as
playing both roles simultaneously.

A third area of significant difference concerns the specific con-
sequences of a punitive policy. In the case of abortion, perhaps the
most pronounced impact lies in the economic supply-and-demand
cycle that repressive law sets in motion and the professionalized (if
illicit) supply mechanisms such demand summons forth. As will
become evident, the strictly economic aspects are not so pronounced
in the case of homosexuality. On the other hand, the problem of
exploitation of the deviant is greater and the deviant's self-con-
ceptions come to the fore perhaps even more strongly. Furthermore,
the pervasive nature of the deviants’ shared problems gives rise to
the development of a specialized subculture, quite unlike any bonds
that might exist among women seeking abortion.

Thus abortion and homosexuality may be seen as representing
somewhat different types of victimless crime situations; drug addic-
tion, to be considered in the next chapter, would represent yet
another variant. In all, however, the central element—a willing
exchange of desired goods or services—is present, and unenforce-

ability of law and the development of secondary pathology are well
in evidence.
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DEFINING HOMOSEXUALITY

Although neither the cause (in the narrowest sense) of homo-
sexuality nor its prevalence and distribution need be central con-
cerns in the present discussion, such matters are of evident relevance
to public policy, and particularly require some comment because
they are subject to widespread misconceptions.

Psychiatrist Robert Lindner has succinctly criticized some widely
accepted yet inadequate definitions of homosexuality.? As Lindner
states, a very popular definition is based on overt appearance and
mannerisms—that is, the homosexual is conceived of as a person who
looks and acts like a member of the opposite sex. Actually, this is an
erroneous notion. Although some homosexuals do adopt some man-
nerisms typical of the opposite sex, there is no simple correlation
between effeminacy and homosexuality or between masculinism and
lesbianism. Both scientific studies and informal accounts by partici-
pants in homosexual life confirm that the most obvious types com-
prise but a tiny percentage of all sexual deviants. In fact, blatant
displays of effeminacy are viewed with scorn by many male homo-
sexuals; similarly, in some cases it may be an exaggerated display of
masculinity that makes one man an object of sexual desire for
another. Reporting on some observations of homosexuality in New
York City, a journalist recently expressed his strong surprise that so
few of the men he saw dancing with one another in “gay (i.e., homo-
sexual) bars “looked” homosexual.t

A second misleading definition of homosexuality Lindner de-
scribes as “pseudoscientific and statistical.”” According to this ap-
proach, one could examine the sort of data presented in the Kinsey
report (for example, cumulative incidence figures for various types
of sexual activities) and classify as homosexual those individuals
reporting a certain frequency of homosexual activities. Lindner
asserts that such statistics confuse “outlet with inclination, activity
with psychic tendency.” They do not, for example, take into account
whether other sexual outlets were available, or whether the activities
engaged in were really satisfying to the participants. Lindner con-
cludes that the term homosexual should be applied only to “those
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individuals who more or less chronically feel an urgent sexual desire
toward, and a sexual responsiveness to, members of their own sex,
and who seek gratification of this desire predominantly with mem-
bers of their own sex.” As he goes on to comment, this definition
recognizes inversion as “an attitude basic to the personality wherein
it resides, as a compulsion with all the urgency and driving energy
that account for its persistence despite the obvious disadvantages of
homosexuality as a way of life.” 8 The Church of England Moral
Welfare Council, in its statement to the Wolfenden Committee,
similarly sought to distinguish between isolated homosexual acts
and homosexuality as a basic sexual condition or inclination:

Although most males and females exhibit that decided propensity
toward members of the complementary sex which is rightly regarded
as normal and natural in human beings, it is incontestable that a

minority display an equally marked orientation toward members of
the same sex.9

Homosexuality, then, can—and often does—take the form of a
basic personality orientation rather than a particular type of sexual
activity. An alternative definition, suggested by Erving Goffman,
would limit the term homosexual to “individuals who participate in
a special community of understanding wherein members of one’s
own sex are defined as the most desirable sexual objects, and socia-
bility is energetically organized around the pursuit and entertain-
ment of these objects.”” 7 This definition has the merit of focusing on
a collective or socially structured aspect of the problem which, as
will be seen, is extremely important. However, given the possibility
that legal policy may significantly reinforce or even indirectly
generate the development of such restricted social organization and
collective orientations, it would be a mistake to consider such aspects
as being necessary elements in all homosexuality.

CAUSAL THEORIES

Just as there are different definitions of homosexuality, there
are also highly conflicting explanations of its causes. There have
long been attempts to explain homosexuality in terms of “innate”
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characteristics, but the results of research along these lines have been
very unimpressive. According to one recent and careful report,
“there is so much evidence on the side of the nurture hypothesis,
and so little on the side of the nature hypothesis, that the reliance
upon genetic or constitutional determinants to account for the
homosexual adaptation is ill founded.” 8 It may be worth noting
that such “internal” explanations have often been voiced by homo-
sexuals themselves. This may occasionally represent an effort to find
some plausible meaning for an otherwise inexplicable compulsion.
On the other hand, the value for the deviant in using such state-
ments as a defense against moral blame is obvious.

Today the view is widely accepted that homosexuality constitutes,
or at least reflects, some kind of psychological disturbance. The
rather vague phrase some kind of is used intentionally—for there
is wide variation in the particular factors emphasized by different
experts. Oral fixation, castration anxiety, and numerous other psy-
choanalytic and psychological rubrics abound in the professional
literature on homosexuality. Psychoanalytic theories tend to em-
phasize that adult homosexuality is rooted in childhood situations.
In reporting on a recent comparison of over 100 homosexual patients
with a matched group of nonhomosexual patients, a team of psycho-
therapists stated: “Our findings point to the homosexual adaptation
as an outcome of exposure to highly pathologic parent-child re-
lationships and early life situations.” ® Analysts also stress that homo-
sexuality may represent a fear of the opposite sex as much as a desire
for persons of the same sex. Another key element in some explana-
tions of male homosexuality has been the concept of a flight from
masculinity, an actual or feared inability to live up to malerole
expectations. This concept is expanded, by some of the more
sociologically oriented interpreters, to relate male homosexuality
generally to changing sex roles in modern Western society—that is,
to formulate a structural explanation of the condition, rather than
merely to uncover predisposing factors in individual cases.1?

The psychoanalytic literature suggests that although there may be
difficulty in pinning down the exact dynamics underlying any indi-
vidual case, confirmed homosexuality invariably represents a basic
psychosexual orientation—whether or not one chooses to call it a
clear-cut disease. The Wolfenden Committee expressed its uneasiness
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about applying the disease concept to this condition, and indeed a
similar approach seems to have been taken by Freud himself in his
“Letter to an American Mother™:

Dear Mrs.

I gather from your letter that your son is a homosexual. . . .
Homosexuality is assuredly no advantage, but it is nothing to be
ashamed of, no vice, no degradation, it cannot be classified as an
illness; we consider it to be a variation of the sexual function pro-
duced by a certain arrest of sexual development. . .

By asking me if I can help, you mean, I suppose, if I can abolish
homosexuality and make normal heterosexuality take its place. The
answer is, in a general way, we cannot promise to achieve it. . .
The result of treatment cannot be predicted.

What analysis can do for your son runs in a different line. If he is
unhappy, neurotic, torn by conflicts, inhibited in his social life, analy-
sis may bring him some harmony, peace of mind, full efficiency,
whether he remains a homosexual or gets changed. . . .11

This statement illustrates the considerable pessimism with which
therapists usually approach the matter of conversion. There is defi-
nitely no sure and simple cure for homosexuality, and the dominant
view is that in most cases therapy at best can only make the patient
a better-adjusted homosexual.

Freud's concept of basic human bisexuality, which has since been
frequently criticized, complicated the analysis of inversion and has
led to such notions as the “homosexual-heterosexual continuum’—
accepted by some commentators and utilized in the Kinsey reports.
According to these schemes, the individual’s degree of heterosexual-
ity or homosexuality is determined by measuring his sexual activities
and inclinations against those of other individuals. Certain writers
have taken the view, also, that the “abnormality” of homosexual
behavior is largely a function of adverse value judgments in the
society. Cross-cultural and cross-species research has been cited as
suggesting that “a biological tendency for inversion of sexual
behavior is inherent in most—if not all—mammals, including the
human species.” 12 A recent psychoanalytic report, however, suggests
that such formulations may confuse capacity and tendency; that
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whereas man may have a capacity for homosexuality, his normal
tendency is toward heterosexuality. According to this analysis,
homosexuality, far from being either inborn or natural, is “acquired
and discovered as a circumventive adaptation for coping with fear
of heterosexuality.” 13

Not surprisingly, many homosexuals insist that they are in no
sense sick, and several disinterested students of the problem also have
questioned the alleged invariable pathology of the homosexual.
Thus Lindner has viewed homosexuality as a form of rebellion
generated by the conflict between an urgent sexual drive and the
repressive measures of conventional sex morality.14

Another perspective is offered by Simone de Beauvoir in her
discussion of lesbianism. She asserts that homosexuality is “no
more a perversion deliberately indulged in than it is a curse of fate.
It is an attitude chosen in a certain situation—that is, at once
motivated and freely adopted.” Refusing to single out any particular
type of determining factor as being crucial in individual cases, de
Beauvoir states simply: “It is one way, among others, in which
woman solves the problems posed by her condition in general, by
her erotic situation in particular.” 15

Perhaps even more unorthodox is the view of Albert Ellis. He
would go so far as to suggest that under certain circumstances
exclusive heterosexuality could be “just as fetichistic” as exclusive
homosexuality.16

Possible research support for the view that homosexuality need
not always be considered psychopathological is found in the work
of Evelyn Hooker. She submitted a sample of thirty homosexuals
—drawn from the general community, rather than from insti-
tutions or private therapy—and a matched sample of heterosexuals
to a battery of projective techniques, attitude scales, and intensive
life history interviews. When two expert judges examined the test
results (knowing nothing about the individual subjects), they ex-
perienced great difficulty in distinguishing between matched pairs
of homosexual and heterosexual records. Hooker reports that neither
judge was able to do better than guess: “In seven pairs both judges
were incorrect, that is, identifying the homosexual as the hetero-
sexual, and vice versa; in twelve pairs, correct; and in the remaining



n4 Homosexuality

eleven they disagreed.” (At least half the homosexual cases also were
rated as exhibiting high degrees of adjustment.) From such results
Hooker concludes that “some homosexuals may be very ordinary
individuals, indistinguishable, except in sexual pattern, from ordi-
nary individuals who are heterosexual,” and that homosexuality,
hence, “may be a deviation in sexual pattern which is within the
normal range, psychologically.” 17

From a sociological point of view, one would expect that situa-
tional elements and learning processes are of importance in causing
homosexuality. As noted above, most psychoanalysts stress the signifi-
cance of family relations in childhood in the formation of such
patterns. Beyond that it must be recognized that a homosexual
orientation invariably reflects an interpersonal process in which
some individuals define others as “homosexual” and react to them
accordingly.1® It is sometimes suggested that seduction is 2 crucial
factor in homosexuality, but it should be realized that most homo-
sexuals have no desire to engage in sexual acts with very young
children. Such inclinations are viewed by psychiatrists as Symp-
tomatic of a specific and quite different psychic disturbance. As to
the apparent seduction of adolescents by adult homosexuals, one
must be cautious in appraising the meaning of such activity where it
does exist. In the psychiatric research study mentioned earlier,
twenty-five homosexual patients and eight control patients claimed
to have been homosexually seduced prior to age fourteen. But
the researchers comment that “whether an actual sduction took
place is open to question, since the burden of guilt and responsi-
bility may have been projected to the partner.” They also mention
that several of the psychoanalysts reporting cases to the study ex-
pressed skepticism about such seduction claims.?® The writers went
on to note that even if the claimed seductions had in fact occurred,
that would account for only twenty-five of the 106 homosexual cases;
furthermore it would not explain the heterosexual adaptation of the
eight heterosexual patients who also had allegedly been seduced.

Every pattern of sexual activity has a starting point. It is all too
easy in retrospect to focus on the first incident as causing the later
developing pattern. It is also worth keeping in mind that although
many heterosexuals are seduced into heterosexuality, seduction 1s
seldom suggested as a cause of their (normal) sexual adaptation.
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Prevalence and Distribution

There are no satisfactory statistics regarding the prevalence of
homosexuality. The closest approximation to a statistical tabulation
is in the Kinsey report data. Projecting from his sample, Kinsey
concluded that 4 per cent of adult white males in America are
exclusively homosexual throughout their lives after the onset of
adolescence, and that g7 per cent of the total male population has
had some overt homosexual experience between puberty and old
age.20 Such statistics, as has already been seen, are open to criticism.
They are, nevertheless, much to be preferred to haphazard non-
empirical estimates which suggest that a vast and powerful homo-
sexual tide may soon engulf the entire country. Such an approach is
taken, for example, in a quasisensational (though, in spots, un-
objectionable) account, The Sixth Man—the title of which derives
from the “one out of every six” estimate a homosexual gave to the
author.21

Although there may well be more homosexuality than the average
heterosexual imagines, estimates by individual homosexuals are not
likely to be very accurate. Apart from their lack of systematic data,
many homosexuals have a psychological stake in exaggerating their
number—in order to impress nonhomosexuals that a sizable minor-
ity is being mistreated, and in order to bolster their own morale.
It is also very difficult to evaluate police figures or other official
statistics on homosexuality, fluctuations in which may reflect differ-
entials in law enforcement effort or success every bit as much as
they do actual variations in behavior rates.

One point on which all observers are agreed is that official statistics
reflect but a fraction of the homosexual behavior that is, in fact,
occurring. Most specialists also appear convinced that there has been
some increase in homosexuality in recent years—though it is ex-
tremely difficult to be sure that such apparent increase is not
primarily a reflection of greater research on the problem and more
open consideration and discussion of the subject. Kardiner, writing
in 1954, found that homosexual patients at that time did, as com-
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pared with patients interviewed twenty-five years earlier, report a
relatively easier time finding homosexual partners,?? but even this
could reflect an increased openness toward the problem rather than
an actual rise in homosexuality. Perhaps the conclusion of the
Wolfenden Committee would apply equally well to the American
situation—that although the amount of homosexuality might well
be “large enough to present a serious problem,” such behavior is
“practiced by a small minority of the population, and should be seen
in proper perspective, neither ignored nor given a disproportionate
amount of public attention.” 23

In line with the prevailing misconceptions regarding the appear-
ance and overt behavior of the homosexual (and the corresponding
mistaken assumption that homosexuals are easily and quickly
identified), there is a widespread belief that most homosexuals are
members of a particular social stratum and are engaged in a narrow
range of occupations. Research has shown—and homosexuals them-
selves arec quick to confirm—that homosexuality cuts across all
boundarics of class and occupation, race and religion.

Although the discussion thus far has rclated largely to male homo-
sexuality, many of the general points would apply equally well t0
homosexuality among females. Perhaps even less is known about the
prevalence of lesbianism than is known of male homosexuality. The
Kinsey investigations uncovered relatively less lesbianism, yet some
writers have asserted that there is as much homosexuality among
females as among males—or even more. American society holds a
relatively casual attitude toward the range of acceptable female
attire and mannerisms, and toward the idea of women embracing in
public or even living together. Whatever bearing this may have on
the existence of female homosexuality, its more general significance
is considerable. Lesbians are relatively free to practice their homo-
sexuality, even to the extent of forming more or less permanent
homosexual relationships.

Numerous possible reasons have been cited to explain society’s
greater tolerance of the lesbian. One of the more intriguing is the
suggestion of a psychiatrist that “the male ego does not wish to
recognize that women could possibly secure sexual satisfaction with-
out the participation of the opposite sex. The tendency for judges
not to prosecute [sic] female homosexuals, perhaps, is an unconscious
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expression of denying its [lesbianism’s] existence.” 2* Another inter-
esting thesis is set forth in a recent book by two male homosexuals.
They note that society generally evaluates maleness more positively
than femaleness; hence, the man who acts in an effeminate manner
exhibits “weakness,” whereas the woman who acts in a masculine
manner—in a sense—displays “strength.”?% This view relates nicely
to that of Simone de Beauvoir, who sees lesbianism arising, in large
measure, as the female’s protest against her sex’s subordination—an
expression of her unwillingness to play the subservient role to the
male. Cultural emphasis on female narcissism may also be involved.
From this standpoint, a certain amount of lesbianism may be toler-
ated as the price society pays for encouraging women’s constant
preoccupation with feminine allure.28

The exact meaning of certain characteristics of lesbian behavior is
also unclear. For cxample, leshian relations seem more affectionate
and enduring than those of male homosexuals; there is much less
recourse among lesbians to promiscuity and homosexual pwsutu-
tion, and blackmail of female homosexuals (by sexual partners or
non-homosexual exploiters) is rare. Some analysts seem to find in
these facts a basis for the relatively tolerant societal rcaction. It
could be suggested, however, that these characteristics may partly
stem from that reaction, rather than produce it.

Laws and Law Enforcement Policies

Although it is not a crime merely to be a homosexual, all Ameri-
can jurisdictions (with the recent exception of Illinois) proscribe ho-
mosexual acts—among adults as well as between adults and minors,
and in private as well as in public. The homosexual, in other words,
has no legal outlet for the kind of sex life to which he is drawn; his
only alternative to law-breaking is abstinence. These legal provisions
constitute, many observers feel, but one aspect of a more general
overabundance of laws governing sexual behavior. Statutes pro-
scribing fornication and laws establishing the crime of “statutory
rape” (intercourse between an adult male and a girl below the
““age of consent”’—even if she does consent) are striking examples of
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this tendency. Indeed it can be said that all unmarried adolescents
and adults in our society—male and female, heterosexually inclined
as well as homosexually oriented—are forced to choose between
abstinence and “criminality.” Although some statutes provide sepa-
rate definitions of and penalties for particular homosexual offenses,
others set forth a vaguely phrased, catch-all offense.2” Thus the law
books are full of such phrases as unnatural crimes, the infamous
crime against nature, any unnatural copulation, the abominable and
detestable crime against nature with mankind or beast, unnatural
intercourse, and any unnatural and lascivious act. These terms ob-
viously reflect an attitude of moral condemnation; they do not dis-
play the degree of specificity usually required in the statutory defi-
nition of crimes.

The penalties theoretically imposable for homosexual acts are
harsh ones. Quite a few states, for example, provide a maximum
penalty (for some homosexual offenses) of ten or more years in
prison. Since 1951 at least six states have reduced penalties in this
area; on the other hand, during the same period several states have
increased the maximum sentences for certain homosexual offenses.
The tremendous variation in statutory definitions and prescribed
penalties in the different jurisdictions has been described as

“chaotic.” #8 Judge Morris Ploscowe has stressed the incongruities
resulting from this statutory variation:

[Penalties can range] from one-year maximum in New York for 2
crime against nature with the consent of a person over eighteen years
of age, to life imprisonment in Nevada. Delaware and Virginia decree
a maximum of three years’ imprisonment for this offense. On the
other hand, the maximum in Connecticut is thirty years. Four states—
Louisiana, New Hampshire, New Jersey, and Wisconsin—provide 2
five-year maximum for sodomy. In four other states—Montana, Idaho,

Arizona and Tennessee—however, five years is the minimum for this
offense.29

In some jurisdictions the homosexual may also be subject to long-
term incarceration, ostensibly for treatment, under special “sex
offender” or “sexual psychopath” laws. These laws—which establish
an extremely vague “waste-basket” category of offenders and allow
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for commitment with less than the usual criminal law safeguards—
are often applied against minor sex offenders, and not just as a
means of isolating dangerous sex criminals.

Of course, statutory possibilities alone do not provide a realistic
picture of the homosexual’s legal status. The attitudes of judges and
juries are of considerable importance, and—although these tend to
vary greatly—there does seem to be a reluctance (in the absence of
the use of force, the involvement of a minor, or participation in
blatantly inappropriate public display) to impose stringent sanctions
against homosexual defendants. For many inverts, however, the ex-
posure involved in arrest and trial may be almost as damaging as
actual conviction. As Peter Wildeblood stated, with reference to his
own case: “I felt that it did not much matter what the verdict might
be; it was a trial by smear, not a trial by jury, which I was about to
undergo.” 30

ENFORCEMENT TACTICS

It is safe to say, though, that the average homosexual does not
face a strong likelihood of harsh punishment at the hands of the
law. This so primarily because of the tremendous difficulties the
police face in seeking to enforce these laws, and the attitudes they
consequently adopt. Here again is seen, as in the case of abortion,
the significance that the problem of obtaining evidence holds in
relation to control of deviance. Because there is a willing exchange
of services involved, there is no complainant—except, occasionally,
in instances when force has been used, an indecent assault on a
nonhomosexual has been made, or a blatant public display has taken
Place. When the behavior occurs in relative privacy, it usually does
not even become known to law enforcement authorities. As a result,
the police are placed in an intolerable position. Under great pressure
from some segments of the public to eradicate the offending behav-
ior, and at the same time knowing full well the essential unenforce-
ability of this type of law, law enforcement officers fall back on an
amalgam of unsavory vice-squad techniques and “looking the other
way.” In the large cities, there tend to be fairly routine patrols of
public places frequented by homosexuals, with intermittent arrests
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made in those situations viewed as being most offensive to the
public at large.

The typical technique for effecting arrest involves the use of
plainclothes detectives as decoys to draw indecent proposals; these
proposals then provide the evidence against the offender. As a
British police expert has stated:

. . . the term agents provocateurs is a justly pejorative name for young
police decoys, whose squalid hunting ground is the public urinal. . . .
I should have thought it apparent that the time had now come to dis-
continue this miserable stratagem in importuning cases, rather than go
on denying that it exists. If the importuning is as difficult to detect as
all that, it can’t matter much to “public decency.” 31

Apart from the possible danger that otherwise innocent bystanders
could be trapped into compromising statements, such spy techniques
may be viewed as abhorrent to the democratic way of life. The police
sometimes argue that such techniques represent the only way of
enforcing the existing laws—a statement that can be used as an
argument for statutory reform. Some protection against abuse is
afforded by the legal doctrine of entrapment (under which police
decoy practices are sometimes ruled improper), and at least one im-
portant federal court decision reversed a conviction based on the
uncorroborated testimony of the arresting officer where the evidence
as to actual guilt was equivocal. Pointing to the severe nature of the
accusation and the varying possibilities for others to exploit it for
their own gain, the court stated:

Any citizen who answers a stranger’s inquiry as to direction, or
time, or a request for a dime or a match is liable to be threatened
with an accusation of this sort. There is virtually no protection, €x-
cept one’s reputation and appearance of credibility, against an un-
corroborated charge of this sort. At the same time, the results of the
accusation itself are devastating to the accused. . . , The gratuitous
solicitation of a total stranger for a perverted act is a phenomenon on
the outer fringes of behavior . . . in the practical world of everyday
living it is a major accusation. . . .

. . . the testimony of a single witness to a verbal invitation to
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sodomy should be received and considered with great caution. The
great public interest that charges of this offense be not preferred with-
out solid foundation requires that there be a known strictness on the

part of the courts which will serve to deter prosecutors in dubious
cases.32

Law enforcement activity is also directed at such known homo-
sexual meeting places as ‘‘gay” bars. Plainclothesmen are often
stationed as decoys in such establishments, operating in a fashion
similar to that adopted in public parks and toilets. But legal action
is also periodically taken against the bars themselves. The legal basis
for this action varies—it may be a special statute or ordinance, or
the general prohibition against “disorderly conduct” or conduct
“contrary to public welfare or morals.” State liquor authorities have
been particularly active in this regard.

The judicial decisions in such cases have been conflicting. Whereas
the authorities may have no difficulty in closing down an establish-
ment if they provide proof of actual illegal or immoral acts on the
premises, their position may be less certain if they merely establish
the nature of the bar's general reputation and clientele.33 Actually,
the policy toward homosexual bars seems to be one of regulation
and irregular harassment, rather than one of full-fledged opposition
flimed at eventual elimination. Although the threat of official action
1s always present—and may give rise to “a complex system of graft,
bribery, payoffs, corruption, and underworld skulduggery” 3¢—it

0€s not seriously interfere with ongoing activities. A report from
New York states: “A police cruiser was parked in front of one of
the dancing bars I visited and its driver was standing inside the
door talking to the proprietor as I entered, but no one in the back
room, where about twenty-five male couples were dancing, paid any
notice to this.” 35

The typical over-all law enforcement policy on homosexuality,
then, appears to be a fairly pragmatic one. Police realize that they
must, to a certain extent, adopt a live-and-let-live outlook. They act
as vigorously as possible in cases involving force or minors; further-
more, public outrage over any type of sex crime may be an occasion
for stepped-up activity against known homosexuals and their gather-
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ing places. Although some law enforcement personnel certainly
harbor sadistic attitudes toward homosexuals, today such attitudes
may not be widespread. A handbook for plainclothesmen notes:

In recent years the terms fag, fairy, and queer have fallen into the
discard [sic] in law enforcement circles. The general term degenerate
has had the same fate. The homosexual is now called a sex deviate,

and degenerate is now used as a term to describe the more bestial
molester of women or children.36

Admittedly, the labels in themselves provide no reliable indication
of attitude, yet this change seems to reflect more than a trend toward
euphemisms. Even if the police do not engage in continual and all-
out persecution of homosexuals, however, it may be questioned
(given the relatively meager results) whether the use of policemen as
decoys and for other surveillance of homosexuals is justified—

particularly when there are more urgent social problemis to which
such efforts might be directed.

Patterns of Exploitation

The homosexual, although the danger of direct police action is
not overwhelming, must be constantly aware of his precarious posi-
tion vis-a-vis the law, and of the fact that he himself has little
recourse to the law should such need arise. As a result he finds him-
self highly vulnerable to exploitation, by the police as well as by
others. This vulnerability manifests itself particularly in the danger
of blackmail, often cited in discussions of homosexuality. There is
little doubt that the law, as it now stands, encourages the blackmail
of homosexuals. In a House of Lords debate in 1954, The Right
Honorable the Earl of Jowitt remarked that, during his term as
attorney-general, “at least g5 per cent of the cases of blackmail
which came to my knowledge arose out of homosexuality.” 37 There
is every reason to believe that this situation is at least as bad today,

and that such an assessment may apply as readily to the United
States as to Britain.
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The technique may be informal or quite elaborate, the individual
act of a male prostitute or other delinquent or the carefully planned
system of professional criminals. Professional thieves have long been
aware of the potentialities of the shakedown, a particular form of
which (the “muzzle”—described below) has been applied to homo-
sexuals since the early 1goo’s. “Arrests are so rare that when one
does occur it is a matter for much discussion among thieves. In order
to complain to the police, the victim would admit his part in the
action, and few will do that.” 38 Such shakedown operations can be
extremely well organized, with a supposedly homosexual “steerer”
luring the victim into a compromising situation and with other
participants pretending to be policemen. These activities have
proved highly lucrative; there are numerous instances on record of
individuals paying out thousands of dollars in extortion money.

His lack of recourse to the law, which makes him vulnerable to
blackmail, also leaves the homosexual prey to theft and violence.
Indeed there has developed in recent years a fairly distinct sub-
cultural pattern of delinquents dedicated to “baiting queers” and
“rolling queers.” Although some law enforcement authorities insist
that homosexuals should report all exploitation to them, most
homosexuals are unlikely to find this advice very reassuring. Cer-
tainly enlightened enforcement officers are more interested in catch-
ing extortionists than in persecuting inverts. Yet the fact that some
police officers have themselves victimized homosexuals is enough to
make the latter wary. The payoffs by proprietors of “gay” bars
represent an indirect form of exploitation, but sometimes a more
direct approach is used. In fact, one writer asserts: “There are such
large numbers of corrupt policemen who victimize homosexuals that
some law enforcement agencies actually have secret members en-
trusted with the task of discovering extortion practiced by the
officers of the law.” 39 It is not difficult to see why the police officer
may be tempted into such practices. The strong public disapproval
belicved to attach to homosexuality, the extreme reluctance of
homosexuals to report victimization (particularly at the hands of
the police), and the discretion the officer may exercise in deciding
when homosexual behavior is an “offense,” all serve as inducements.

The homosexual’s lack of legal status has been further impressed
upon him by various rulings stating that he is ineligible for service in
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the armed forces and employment in other government agencies. A
valid argument may be presented regarding the undesirability of
placing homosexuals in the all-male military setting. More difficult
to defend is their dismissal from military service with less than
honorable discharges and their exclusion from benefits under the
GI Bill of Rights after they have actually served. With regard to
other government employment, two reasons have been given for the
dismissal of homosexuals: their general (moral) unsuitability, and
their peculiar susceptibility to blackmail (which is believed to
constitute a security risk).

The preconceptions of the Senate subcommittee that investigated
this matter are indicated by its listing among its primary objectives
an intention “to consider why [not whether] their employment by
the Government is undesirable. . . .” As to general unsuitability,
the subcommittee referred to the importance of “acceptable stand-
ards of personal conduct”; yet it did not develop clearly the reasons
for singling out this particular form of unacceptable or immoral
conduct as requiring a special personnel policy.*® The allegation that
homosexuals pose security risks may have more validity. As has
already been suggested, homosexuals do seem highly vulnerable to
blackmail. It is true, as Goffman has pointed out, that any person
in possession of a “discreditable secret” may be subject to such
exploitation.! As the recent Profumo-Keeler scandal in Britain and
other such incidents suggest, heterosexual as well as homosexual
behavior can easily establish a basis for extortion. Nevertheless,
although circumstances will vary greatly in particular cases, there is
probably reason to believe that the imputation of homosexuality
(in cases where the condition has hitherto been successfully hidden)
is more damaging than many other possible types of personal dis-
crediting. The combination of threats to legal status, to occupational
and economic security, to various interpersonal solidarities, and to
an often-precarious management of major personal identity prob-
lems is 2 formidable one. Homosexuals themselves seem to arguc
both ways on the issue of their vulnerability to blackmail. On the
one hand, they describe at length their victimization by extortionists.
On the other hand, in claiming that the security-risk label is un-
justified, they insist they are no more susceptible to blackmail than
other persons are. It is unlikely that both these positions can be
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maintained simultaneously. What can be said, however, is that the
societal reaction to homosexuality (including labeling them as
“security risks”) itself actively promotes the discreditability of the
homosexual. Thus the government’s claim of easy blackmail is self-
confirming.

The Homosexual Community

Although legal stigmatization and harassment make the homo-
sexual’s life difficult, they rarely push him into a life of sexual
abstinence. Often, however, such pressures do significantly color his
sexual and social relationships. An important aspect of the problem
of homosexuality in our society is the development of a special
homosexual subculture—not merely the gathering together of homo-
sexuals, but a more general culture-within-a-culture, with its distinc-
tive values and behavior norms, modes of speech and dress, as well
as its special patterns of interaction and social differentiation. To the
extent that a homosexual immerses himself in this subculture, he
must undergo a particular socialization process. Homosexual incli-
nation, at least where it js exclusive, may reflect a basic personality
orientation. But living as a homosexual, in the sense of the Goffman
definition cited earlier, involves the learning of a special social role.
This element is suggested by the phrase coming out, which is used
among homosexuals to refer to “‘one’s recognition of oneself as a
homosexual or one’s entrance into the ongoing stream of homo-
sexual life, specifically into the bar system and the privately organ-
ized social affairs.” 42

Albert Cohen has written: “The crucial condition for the emer-
gence of new cultural forms is the existence, in effective interaction
with one another, of a number of actors with similar problems of
adjustment.” 43 If this is so, it is easy to see why homosexuals develop
a subculture, whereas some other types of deviants (such as women
who have illegal abortions) do not. Homosexuality is a continuing
orientation, not merely an isolated act. The homosexual shares with
similarly inclined individuals significant problems of adjustment~—
some would probably exist under any sociolegal status, others are
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created by the pressures directed against homosexuals. Above all, it
is the very nature of their particular deviance for homosexuals to be
drawn into interaction with one another. The “services” the homo-
sexual demands can, it is true, sometimes be provided by nonhomo-
sexuals, but this will not always be a fully satisfactory solution. In
any case, the homosexual can find a solution among like-minded
individuals in a way the abortion-seeking woman cannot. The homo-
sexual is, in a sense, the source of supply as well as the locus of
demand.# This is why legal proscription does not lead to a pro-
nounced development of professionalized illicit traffic in homo-
sexuality, as it does in the case of abortion. It is partly this particular

type of supply-demand nexus, then, that generates the homosexual
community.

GATHERING PLACES

One important feature of homosexual life is the congeries of
“gay” bars and other establishments which cater—exclusively or
mainly—to homosexuals and which now exist in most large Ameri-
can cities. Given our society’s disapproval of any public manifesta-
tion of homosexual inclination or behavior, it is not at all surprising
that homosexuals have sought out (and the larger society has en-
couraged) special places in which to congregate. Such establishments,
of course, serve the very important function of providing a meeting
place at which sexual contacts may be initiated. But they also serve
the vital function of enhancing group cohesion and morale in the
face of persistent moral condemnation by the society as a whole.
For the individual homosexual, such places provide a much-needed
opportunity to drop the mask he is often obliged to wear in the
“straight” (nonhomosexual) world.

For the individual living a double life—and it should be em-
phasized that probably most homosexuals pass as heterosexual in
much of their social interaction—there must be a spatial as well as
behavioral division of his two worlds. These special establishments
are “back places, where persons of the individual's kind stand
exposed and find they need not try to conceal their stigma, nor be
overly concerned with cooperatively trying to disattend it.”” 46 The
homosexual, an outsider everywhere else, is here the insider and
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may even be able in this setting to subject nonhomosexual inter-
lopers to extreme discomfort—that is, to “a status-degradation
ceremony, with the outsider as the denounced participant.” 4 Yet
even here the homosexual is not entirely at ease: he runs the slight
risk of a chance encounter with someone from his other “world,”
and he is not completely free of legal interference.

Although such establishments are sometimes condemned as breed-
ing grounds of homosexuality, the charge is not convincing. Most of
the people who go there (apart from tourists and some ‘‘straight”
friends) already are involved in the homosexual life. Anyone who
wanders in and who is offended by what he sees is perfectly free to
leave. The authors of a recent *“view from within” emphasize that
although an increase in homosexuality may increase the demand for
homosexual bars, the bars can scarcely be said to produce homo-
sexuals. Indeed, as these writers go on to suggest, the bars serve to
keep homosexuals “in their place”—out of more public places and,
to a certain extent, beyond the public view.47

It is difficult to say to what extent such establishments have been
generated by antihomosexual pressures. It is very likely that homo-
sexuals would want to gather together anyway, though were they
more accepted by the larger society such bars might not play so
dominant a role in their organized life. It is true that there are
persons who benefit economically from such enterprises, but the
nature and extent of these benefits do not seem to merit the designa
tion “illicit market”—such as would be used in describing the supply
of illegal abortion services or drugs. Of course a crucial point is
that, notwithstanding occasional legal harassment, the service pro-
vided in this instance is, in itself, a legal one.

There are other types of establishments also catering to homo-
sexuals. Some coffeehouses and Turkish baths have come to be
recognized gathering places, and—according to recent reports—
certain gymnasiums draw a predominantly homosexual clientele
from among that group of inverts who are attracted by and dedicated
to a kind of overcompensated masculinity. As is well-known, particu-
lar beaches, sections of parks, and street corners may also be
frequented by homosexuals—and certain localities may even become
homosexual centers (as part of Fire Island, New York, is reputed
to be). One writer refers to a number of clothing stores, restaurants,
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barbershops, tailors, and even some stationers (who “carry a line of
greeting cards for ‘gay occasions’”), all in New York City, but he
goes on to make this comment: “Some homosexuals feel enough
group loyalty to patronize mainly those establishments considered
‘gay,” usually because of their employees, but others are indifferent
to the point of calling them ‘fruitstands.’” 48 These references are
not intended to suggest either an extensive web of homosexual
activities or any kind of conspiracy to take over particular businesses
or neighborhoods—as has been hinted at or directly alleged in some
of the less responsible journalistic treatments of homosexuality. On
the other hand, it is noteworthy that when such deviants are not
permitted to mix freely and openly with the general public, alterna-
tive institutions do develop.

HOMOSEXUAL RELATIONSHIPS

In all this, the need most homosexuals feel in much of their
everyday existence to pass for normal, and constantly to guard
against any exposure of their “discreditable secret” features signifi-
cantly. This same factor significantly affects the nature of homo-
sexual encounters. It is generally noted that most sexual relation-
ships among inverts are short-lived and relatively anonymous and
that homosexuals are, correspondingly, highly promiscuous. Homo-
sexual “marriages” do exist, and some have been known to last for
many years, but such an arrangement is clearly the exception rather
than the rule. It is not difficult to see why this should be so. Public
suspicion of adult males who “set up house” together runs high, and
for homosexuals who attempt to “pass” (in, say, the occupational
sphere) an arrangement of this sort is likely to create new problems.
Furthermore, there is really nothing to prevent or make difficult a
break in the relationship. The elements of security, status, and
children, which help to strengthen the bonds of heterosexual mar-
riage, are absent. And whereas a supportive ideology operates to
counteract divisive tendencies in normal marriage and to impel the
partners to avoid disruption at almost all costs, a homosexual couple
is unlikely to feel any such compulsion.

Most homosexuals claim to be seeking love in their sexual rela-
tionships, or at least to view this as an ideal. Yet they express some
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uncertainty as to whether permanent relationships, even under
better conditions, would always be the preferred pattern. Cory and
LeRoy claim for example, that because the bearing and rearing of
children is a crucial function of normal family life, even a permanent
(socially accepted) homosexual union would be bound to fall short
of the full attainments of a real marriage. Indeed, they suggest, in
his search for sex and companionship the homosexual may be
mistaken even in seeking to imitate the heterosexual ideal.4® At
least, then, the homosexual cannot expect from a serious relation-
ship all the satisfactions of normal family life. Suggestions that
homosexual couples be permitted to adopt children have been
seriously advanced, but it seems clear that this would run so strongly
counter to existing norms as to be totally unacceptable.

Not only are permanent relationships infrequent, but even less
lengthy affectional-sexual links tend to be overshadowed in homo-
sexual life by the predominant pattern of “cruising” and relatively
impersonal one-night stands. (A roughly comparable situation in
heterosexual life would arise if most sexual intercourse occurred on
blind dates.) Again, there may be various explanations of this
phenomenon. An interesting point reported in one study was that
among homosexual acquaintances there may sometimes be an in-
formal prohibition on sexual relationships within the primary
group “in a manner suggestive of the incest taboo”; this, in turn,
drives the members outside their own circle to the known homo-
sexual meetingplaces in search of sexual partners.5® But all accounts
agree that at least one important factor promoting the one-night
stand is the “problem of evading social controls” that almost all
homosexuals face in one degree or another.

The Homosexual Prostitute

In this pattern of one-time sexual encounters, the homosexual
prostitute plays a significant role, providing services which—for one
reason or another—a homosexual cannot or does not wish to obtain
freely and anonymously elsewhere. The image of aggressive mascu-
linity projected by the prostitute may genuinely attract some homo-
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sexuals, who for that reason—and perhaps also because the increased
sordidness of the encounter fits their personality needs—actually
prefer contact with the hustler (as homosexual prostitutes are called)
to a less exploitative relationship. The older and less attractive
homosexuals are especially likely to need the hustler—youthfulness
and physical attractiveness being highly valued in the homosexual
life. Married homosexuals from out of town and ultrasecretive
homosexuals who seek the ultimate in anonymity may also be
among the hustler’s customers. Another possibility is that the hustler
will be “kept” by a wealthy customer. Such an arrangement may
sometimes enhance the benefactor’s status; it may also bring con-
siderable material benefit to the hustler. Frequently the hustler
exploits such an arrangement for all it’s worth, notwithstanding any
beneficent or friendly motives activating the other partner.5!

There is also as in heterosexual prostitution a sense in which the
customer may feel superior by virtue of his ability to buy the
other’s services. Hustlers seek to offset this humiliation by a
contemptuous attitude toward their clients and by “making them
pay’—not only in direct fees, but also through frequent robbings
and beatings.

There appear to be at least two major types of prostitutes: hustling
delinquents who do not conceive of their activity as a career, but
simply view the homosexual as fair game, and hustling as another
way to make money; and male prostitutes who are definitely
oriented to hustling as a career.52 Both types typically insist they are
not themselves homosexual, and seek to regulate their behavior with
customers in such a way as to sustain this impression. Thus the
relationship (or more accurately, the act) is strictly impersonal—a
commercial transaction. The customer gets only what he pays for,
and the hustler, as businessman, obtains no sexual satisfaction (or at
least seeks to convey that impression). The hustler also may limit
himself to those particular varieties of sexual act that he finds least
humiliating—typically those popularly considered more masculine
(what some accounts term the “active” as distinguished from the
“passive” role). Notwithstanding these attempts to insulate them-
selves from the imputation of homosexuality, it is widely believed
that most—if not all—hustlers do have strong homosexual tenden-
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cies. Thus, two knowledgeable writers insist that “these hustlers do
enjoy their homosexual encounters” and that their professed con-
tempt for the customers often ‘““is actually projected self-hatred.”
And they note: “In ‘gay’ circles there is a proverb which states:
“T'oday’s trade [i.e., professed nonhomosexuals willing to engage in
homosexual acts] is tomorrow’s competition.” ” 53

Whatever the psychological makeup of these individuals may be,
there is no doubt that the role of hustler has become a well-insti-
tutionalized element in homosexual life. In speech, clothing, gesture,
and other behavior, the hustler adopts the standardized model de-
manded by the situation.5* As several researchers have pointed out,
most hustlers are not “seduced” into this activity by confirmed
homosexuals; on the contrary, the prospective hustler usually learns
about it from his peers, and then takes up the role, knowing quite
well what is involved.

Some amount of homosexual prostitution could probably be
anticipated even under a less punitive approach to homosexuality.
On the other hand, were concealment not a major preoccupation
of homosexuals, one might expect a reduction in such practices.
Given the impersonal, mutually exploitative, contemptuous, and
hasty nature of these encounters, it is extremely unlikely that they
are highly satisfying to many individuals. Even if homosexuals
exhibit some personality obstacles to uniting affectional and sexual
impulses (as some psychiatrists suggest), free and at least friendly
modes of sexual expression would seem preferable, from the invert’'s
standpoint if not from that of society as well,

Status and Occupation

Immersion in the homosexual subculture does not render the
homosexual immune from social influences emanating from the
larger social order. Even if homosexual becomes a major status and
role for those who are “in the life,” it is not the only one. Such
persons will most likely have to interact or be placed according to
“straight” standards in some significant spheres of their nonsexual
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behavior. For instance, the Negro homosexual is a Negro as well as a
homosexual; the homosexual lawyer cannot restrict his behavior and
identity to that which centers on his sexual orientation.

Homosexuals sometimes assert that race and social class are of no
significance in the “gay” world. Of course it is true that a person in
any social group or category may, in his early years, be subjected to
conditions which generate an exclusive homosexual orientation.
This does not mean, however, that the respectable society’s status
order has no acceptance in homosexual life. It has been noted that
Negroes often seem quite acceptable to whites as homosexual
partners: “even many white homosexuals who will not accept
Negroes socially nonetheless are ‘quite democratic in bed.’ ” 55 That
such behavior implies equal acceptance of the Negro is anything but
clear; in fact, the statement just quoted suggests the opposite. ‘What
may often happen is that a Negro exploits his homosexuality (or
his willingness to engage in such behavior even if not a confirmed
homosexual) for social advantage he could not otherwise maintain,
while the white homosexual exploits the Negro’s low social status for
sexual advantage. Hustling, and even being “kept” by a homo-
sexual, may sometimes be a last resort for the destitute Negro (or
white) who cannot obtain other work, or for the alienated who may
be contemptuous of ordinary work—*a few beat men hustle them-
selves a couple of nights a week in uptown homosexual bars, making
enough money to stay straight in the Village the rest of the
week. . . .” 5 Undoubtedly some white homosexuals are genuinely
tolerant, but others may actually be engaging in exploitation while
professing their freedom from racial snobbery.

It is likewise frequently reported that homosexual encounters cut
across lines of socioeconomic status. This is undoubtedly true—
particularly as regards contacts with male prostitutes. But, again, it
is unlikely that the reason for this freedom is status tolerance, or
that it always leads to a significant reduction of social distance
between partners of different class positions. As has been seen, an
exogamous rule may cause the homosexual to seek sexual partners
outside his own circle of homosexual acquaintances. Because greater
social distance implies increased anonymity, and because in any case
the proportion of lower-class members is probably greater among
hustlers than among homosexuals generally, it stands to reason that
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a good deal of interclass contact will occur. The situation of a
lower-class hustler and a middle-class homosexual engaged in sexual
behavior may nicely illustrate the point that a primary group and a
primary relationship are two different things. There need have been
no tolerance of different statuses for the encounter to take place and
there need be no likelihood that social intimacy or identity of view-
points will result.

In this respect, the transaction is similar to that found in hetero-
sexual prostitution—which would hardly be cited as showing the
customers’ tolerance of lower-status persons. Much of the same
reasoning could also be applied to many of the noncommercial
homosexual one-night stands; preservation of anonymity and accessi-
bility of partners are the governing factors, not social tolerance. It is
also noteworthy that, according to several reports, status differences
and a status hierarchy within the homosexual community are
recognized by many homosexuals. This would at least be true with
regard to circles of acquaintanceship and preferred meeting places,
even if not to all sexual encounters.5?

Although it is well-known that some occupations provide greater
acceptance of sex deviance than others, it must be emphasized that
every occupational category probably includes some homosexuals.
The situation relating to those particular occupations which tend,
in our society, to be defined as relatively effeminate, is a complicated
one. It could be argued that men of homosexual inclination are
“naturally” drawn to these occupations—or, alternatively, that any-
one seeking such work with knowledge of the prevailing social
definitions must tend toward a homosexual orientation. On the
other hand, it scems indisputable that anyone becoming interested
in these fields, whatever the reason, will face a strong likelihood of
being socially defined as effeminate. A boy who at an early age
develops a predominant interest in ballet dancing is probably going
to experience considerable difficulty in sustaining a masculine self-
image. For whatever reason, it is in fact now probable that there is a
higher proportion of revealed homosexuality in certain job cate-
gories—such as interior decoration, ballet and chorus dancing,
hairdressing, and fashion design—than in others. The adjective
Tevealed is important, because the true proportions for those occu-
pations in which greater concealment is necessary are not known. It
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has been suggested that the extent to which homosexuality is
tolerated in his particular occupation is probably the major factor
determining whether an invert will maintain a secret or an overt
adaptation. Relatively tolerant occupations include those that “have
traditionally accepted homosexual linkages in the popular image”
(such as the ones just mentioned); there may also be considerable
tolerance in certain low-status jobs (counterman and bellhop have
been cited as examples). For their sample of twenty-five secret and
fifteen overt homosexuals, Leznoff and Westley found a relationship
between type of adaptation and occupation: “The overt homosexual
tends to fit into an occupation of low status rank; the secret homo-
sexual into an occupation with a relatively high status rank.” %8 In
any case, it is quite clear that undisguised homosexuality is at pres-
ent considered incompatible with many types of work in the busi-
ness world and in the traditional professions. As Becker has pointed
out, the pressures on such deviants may not even be fully met by
successful concealment—as when the homosexual encounters the
expectation (sometimes a prerequisite for occupational success) that
he marry or demonstrate heterosexual prowess one way or another.%?

It must be re-emphasized that the homosexual invariably must
come to grips with the larger society. With rare exceptions, he faces
the Cver-present possibility (if not acute threat) of police action. In
most 1nstances there will be some spheres of interaction in which he
finds it NEecessary to conceal his condition. Even those homosexuals
who do not attempt concealment cannot avoid all contact with het-
erose::fual individuals and values; on the contrary, they continually
€Xperience the sting of society’s disgust and derision. It is hardly
Surprml_ng, then, if homosexuals seek to carve out a social and even
territorial niche within which they can interact largely with their
own kind. As Goffman notes, those who share a deviant’s stigma are
singularly equipped to provide him “with instruction in the tricks
of the trade and with 5 circle of lament to which he can withdraw
for moral support and for the comfort of feeling at home, at ease,
accepted as a person who really is like any other normal person.” %
The “tricks of the trade” and an entire “way of life” have arisen
as a result both of the imperatives of the homosexual condition and
the social and legal pressures driving homosexuals into back places.
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Homosexuals: A Minority Group?

Discussions of the problem of homosexuality sometimes suggest
an analogy to the position of racial and ethnic minority groups.
Although such a view could be dismissed as having obvious value
to the homosexual apologist, it is difficult to overlook the close
similarities that do exist—the pejorative labels, the stereotyped hu-
mor, and the relative tolerance in particular occupations. The sex-
ual deviant faces some of the same pressures encountered by the
minority group member. He has open to him roughly the same
directions of adaptation—assimilation through “passing,” accommo-
dation, or militant conflict. From the standpoint of societal regula-
tion of minority-majority relations, it can be seen that a policy of
fairly rigid subcultural and occupation segregation is in force in
the case of homosexuality. The public may complain about the
“gay” bars and about the congregation of homosexuals at certain
parks or beaches, and writers may express alarm about the “take-
over” of particular occupations by homosexuals. But in fact this
segregation proves highly functional for the dominant majority. In
homosexuals, as Cory has suggested, society “finds itself with a group
of people who cannot be assimilated, cannot be wiped out, and
cannot be recognized.” ot

Homosexuals have not all accepted the decision of society that
they shall remain segregated. Many homosexuals do pass for nor-
mal; this, however, does not disrupt the segregative mechanisms—
it actually supports them. At the same time, the individual involved
surrenders his chances for militancy and succumbs to the dominant
norms. Some homosexuals have chosen the path of militant opposi-
tion, which often must take collective form. The homosexual lawyer,
for example, could conceivably refuse to practice concealment, but
the consequences would simply be loss of job and—probably—dis-
barment. By banding together in formal action organizations, homo-
sexuals may see some slight hope of influencing the over-all course
of events to their advantage. Thus there has arisen what is some-
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times called “the homophile movement,” comprising organizations
that seek to create better understanding of the homosexual, to work
for legal reform, to aid homosexuals in trouble with the law, and
to help homosexuals themselves (through group discussions and or-
ganization publications) come to grips with their own problems.
These organizations reportedly exist in many countries; hence, there
has been some tendency to speak of a “worldwide” social movement.

Such terminology appears, however, to exaggerate both the size and
the influence of such groups.s?

HOMOSEXUAL ORGANIZATIONS

In the United States, there are several of these homophile or-
ganizations. The most active are The Mattachine Society and One,
Inc.,, which emphasize the problems of the male homosexual, and
the Daughters of Bilitis, which operates on behalf of the lesbian.

These groups must be sharply distinguished from any informal
homosexual rings that may exist primarily to promote sexual con-
tacts and their publications (such as Mattachine Review and One)
are serious efforts to bring together facts, commentaries, personal
opinions, and literature on the topic—they have no connection with
the male pin-up magazines (containing photographs or drawings of
lightly clad musclemen) aimed mainly at a homosexual market.
Meetings of these organizations—which often feature lectures by
distinguished nonhomosexual experts or panel discussions of homo-
sexual problems—may, of course, serve as a decorous occasion for
meeting other individuals of like inclination. But the aim is clearly

not proselytism. In fact Mattachine members are quoted by one
reporter as saying:

“On the basis of our own experience—the embarrassment, shame, and
humiliation so many of us have known—we would definitely advise
anybody who has not yet become an active homosexual, but has only
misgivings about himself, to go the other way if he can.” 63

Whatever their public influence, these groups appear to function
for some homosexuals as a symbol of hope and reassurance of the
worthiness of their cause, and to provide some solace to those iso-
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lated homosexuals who may have felt left out of homosexual life as
well as heterosexual society. For a few individuals, the organizations
provide jobs, become their dominant interest, and absorb the bulk
of their energies. There are a few “professional homosexuals”; pro-
test movements within any category of the stigmatized may lead to
“professionalization.” 64

Thus far the organizations, at least in this country, have extremely
small memberships. According to one knowledgeable estimate, no
more than 1 or 2 per cent of all homosexuals in the United States
are even aware that these organizations exist.® Furthermore, fear of
detection, apathy, and lack of conviction about the cause have all
been cited as reasons for the relatively low level of support. Simi-
larly, although there has been talk of developing a homosexual vot-
ing bloc, little has come of this political aspect of the movement.
On the other hand, the gradually increasing freedom with which
the organizations distribute their publications and otherwise com-
municate their views is cited as evidence of the movement's prog-
ress. In general, though, the evidence to date seems to support the
comment that “homosexuals, as a group, aren’t going to lead any
revolt because the last thing they want is to get involved in any
real struggle. They just want to be let alone. . . .” 68

Identity Problems

Both in the process by which an individual recognizes himself to
be a homosexual and 1n the reactions he has to such a realization,
the responses of significant others must be crucially implicated. As
Kitsuse has stated: “The critical feature of the deviant-defining proc-
ess is not the behavior of individuals who are defined as deviant,
but rather the interpretations others make of their behaviors, what-
ever those behaviors may be.” 7 Although actual encounters with
law enforcement agencies and other punitive experiences often
establish or strongly reinforce a deviant self-image, more subtle
processes may produce the same result. An exclusive homosexual
orientation in adulthood must be viewed as an outcome of the in-
dividual’s entire interpersonal development and reflects the initial
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expectations of others, the behavior he has exhibited, and the reac-
tions of others to such behavior. Official definition as homosexual
will, of course, strengthen the likelihood of a deviant outcome.
Evelyn Hooker reports that she has encountered in her research
many cases in which it appears that confirmed homosexuality was
partly attributable to the individual’s having—at one point—been
labeled as homosexual (and even advised to accept the label) by
some official agency.%® There are also reports of individuals who did
not realize they were basically homosexual until late in life. But,
whenever the realization occurs and however gradually it develops,
it must ordinarily be a disturbing one.

As Goffman has emphasized, the stigmatized individual shares
many of the beliefs and understandings regarding identity that pre-
vail in his society. His general conditioning in the culture alerts
him to his own failure to meet the dominant criteria for social ap-
proval, and may even cause him to feel shame because of this short-
coming.®® The “failing” of the homosexual must indeed be quite
clear to him. Sex is one of the several “master status-determining
traits.” 7 Sexual orientation goes to the very heart of social and
personal identity. It must be evident to the confirmed homosexual
not only that his sexual inclinations disgust the “normals,” but also
that he is unable—or, at least, unwilling—to meet socially prescribed
masculine-role expectations. Although some studies do reveal indi-
vidual cases of “good adjustment,” it is most unlikely that many
confirmed homosexuals can view this state of affairs with complete
equanimity.

‘There may be some individuals who can sporadically engage in
bomosexual behavior without finding the possibility of homosexual
lmputation seriously threatening. This appears to be true of the
“beats” described by Polsky, who “accept homosexual experiences
almost as casually as heterosexual ones.” These individuals neither
define themselves as homosexuals nor give up heterosexual activity.
“Beats not only tolerate deviant sex roles but, to a much greater ex-
tent than previous bohemians, display a very high tolerance of sex-
role ambiguity.” 7 Very likely this casual bisexual orientation is
possible in part because of the general social and political disaffilia-
tion of these people. When one is almost totally alienated from
prevailing values, when one hardly cares at all what people think
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(i.e., what “respectables” think) about one’s behavior generally, so-
ciety’s disapproval of certain sexual behavior need not be a matter
for concern. But this would seem to be a rather atypical outlook.
Most confirmed homosexuals must find themselves confronted with
a highly disturbing life situation. The ability to cope with it will
depend not merely on the deviant’s inner resources, but also on the
extent to which he can obtain support from his fellow stigmatized
and from significant others, avoid traumatically humiliating experi-
ences, and still achieve satisfaction of his basic desires.

Group support cannot, however, entirely neutralize the factors
working to undermine the homosexual’s self-acceptance. To begin
with, as just noted, the homosexual must experience confusion re-
garding his general identity as a male. The situation might be eased
if homosexuals were simply men who would have preferred to have
been women. This is not at all clear, however, from their behavior
or their attitudes. Sometimes efforts are made to distinguish between
the “passive” and the “active” homosexual—and some psychiatrists
assert that the former really feels himself to be a woman, whereas
the latter’s disturbance is limited to inappropriate choice of a sex-
ual object. Other observers feel that such a distinction is highly
questionable. There is evidence that many homosexuals alternate
between active and passive roles, and that there is no perfect cor-
relation between masculinity or effeminacy and the assumption of
one role or the other. According to Cory and LeRoy, most inverts
“identify with and think of themselves as males at least as much
as do their heterosexual counterparts. . . .” It is their recognition
that society judges them to be not “real” men that fills them with
insecurity, and that leads some homosexuals to a compulsive mas-
culinity.” The behavior of, and the reaction of many homosexuals
to, the “drag queen” or “swishy” invert illustrates further the con-
fusions relating to sexual identity. It has been noted that the
*queen,” who looks, walks, and talks not like a woman but like a
man masquerading as a woman, seeks to arouse “as much derision,
indignation, condemnation, and official chagrin as possible without
actually getting arrested as a public nuisance.” 7 Conceivably, such
flaunting behavior might represent spirited defiance. An equally
likely interpretation, however, would emphasize a need for self-
degradation and a wish for punishment. This type of homosexual
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is looked down on and often considered ‘sick” by many in the
homosexual community as well as by heterosexuals.

Even when homosexuals are drawn neither to compulsive mas-
culinity nor to extreme effeminacy, self-acceptance is still continu-
ally threatened both by contacts with “normals” and by certain
aspects of homosexual life. The need for concealment becomes a

key fact of existence, if not a constant preoccupation. As one invert
has put it:

I was forced to be deceitful, living one life during my working hours
and another when 1 was free. I had two sets of friends; almost, one
might say, two faces. At the back of my mind there was always a nag-
ging fear that my two worlds might suddenly collide. . . .74

Goffman has properly suggested that passing need not always be
accompanied by great anxiety.”s Yet in the case of a homosexual
with any considerable position in the community the anxieties will
be very real, and there is evidence that such feelings are prevalent.
The fact that the discreditable secret is a “criminal” one, and that
its revelation might have significant legal consequences, increases
the anxiety. (It is interesting that the term straight is used by homo-
sexuals to describe the nonhomosexual way of life—just as it is used
by professional criminals to describe the law-abiding way of life.)

In some instances, anxiety over exposure and legal action may have
dire consequences indeed:

One recent case, that of a seventeen-year-old boy awaiting trial on
a homosexual charge who hanged himself in his cell, prompted the
judge to observe: “In a decent world an adolescent would not be
prosecuted on a criminal charge arising out of a sexual offence. He
would be handed over to some intelligent, sympathetic person who
would help him out of his difficulties.” In a research study of a group

of suicides and attempted suicides selected at random, a homosexual
element was discovered in half of them.78

Without doubt, such reactions are extreme, but at the very least the
need almost continually to play a role, “to be on,” 77 in any mixed
settings must place a severe strain on the individual homosexual.
Exacerbating this strain is the danger of inadvertent exposure to a
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law enforcement officer. The entrapment technique means that the
homosexual must often interact within what has been called a *“vul-
nerable frame.” ™ Thus even when he is not passing for normal,
the homosexual can never know when he may undergo the inter-
personal humiliation as well as suffer the adverse practical conse-
quences of discovering suddenly that the interaction he’s engaged
in is not really what it seemed to be.

In addition to problems posed by the possibilities of exposure,
the homosexual is continually aware of the heterosexual's extreme
contempt for his condition. Not only must the homosexual encoun-
ter this contempt, but usually there is little he can do about it.
Describing a situation in which he felt compelled to smile at a “queer
joke,” Cory states: “I had debased my character by giving tacit con-
sent and even approval to the abuse of which I felt I was personally
the victim.” 7 Although there may be some individuals so well
adjusted to their deviance that they can take such incidents in their
stride, more often Cory’s conclusion would seem to hold true:

A person cannot live in an atmosphere of universal rejection, of
widespread pretense, of a society that outlaws and banishes his ac-
tivities and desires, of a social world that jokes and sneers at every
turn, without a fundamental influence on his personality.80

That the homosexual is in fact disturbed by such contempt is sug-
gested by the need he may feel to retaliate. The technique of ren-
dering uncomfortable the “straight” visitor to a homosexual bar
has already been mentioned. Rechy provides a fictional example—
a Mardi Gras incident in which an unsuspecting male is led to kiss
a homosexual in “drag” (i.e., dressed as a female), who then reveals
his true gender.8!

Certainly there is no simple or universally applicable description
of the dominant feelings of homosexuals about their homosexuality.
In her perceptive analysis of guilt and shame, Helen Merrell Lynd
has noted that usually the former concept is applied to feelings
about a specific act in violation of a social code; the latter concept
relates more centrally to a generalized sense of deep personal inade-
quacy, of failure to live up to an ideal.82 Negative self-conceptions
arising from homosexuality would seem to fall in between, or in
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both, these categories. Homosexual behavior does involve specifi-
cally proscribed acts, yet ordinarily the “offense” is not discrete but
rather a continuing one. At the same time, as suggested above, the
condition of homosexuality is likely to give rise to general identity
difficulties and considerable feelings of inadequacy. Whether one
says that many homosexuals experience shame or guilt or both, at
least it seems valid to assert that many suffer from some form of
low self-esteem. Such poor self-acceptance relates partly to the very
central matter of sexual identity, as such, and partly to the social
condemnation and humiliation which invariably confronts homo-
sexuals. It is also reinforced by the very patterns of sexual behavior
to which homosexuals are driven by the need for concealment. One-
night stands and commercial sex transactions have been said both
to reflect and to increase the considerable ambivalence of the homo-
sexual about his condition and his behavior.

In a very general sense the psychological impact on the homo-
sexual is not unlike that experienced by the oppressed Negro:

. . . his self-esteem suffers . . . because he is constantly receiving an
unpleasant image of himself from the behavior of others to him.
This is the subjective impact of social discrimination. . . . It seems
to be an ever-present and unrelieved irritant.83

“Adjusted” Homosexuals

Findings in the Hooker studies (see p. %74) suggest that some
homosexuals may be relatively well-adjusted individuals. The same
researcher reports that many of her homosexual subjects displayed
no indications of severe guilt. There does seem to be evidence here
that, given relatively favorable conditions, some homosexuals may
avoid serious psychological disturbance. Such findings are corrobo-
rated by the knowledge that many homosexuals are, in fact, func-
tioning reasonably well (except, by prevailing standards, sexually)
in modern society. Neither the self-destructive reaction nor the ex-
tremely antisocial reaction (where the homosexual breaks with all
dominant norms) seems to represent a major adaptation. But this
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does not mean that identity ambivalence and low self-esteem may
not still be present in many or even most cases. It is interesting that
homosexual life is called “gay,” but it would seem a mistake to
infer from this that the invert society is a predominantly happy one.
Homosexuals may feel genuine relief and some considerable pleas-
ure in being able to drop the mask and meet with fellow inverts.
Yet many observers have noted a forced gaiety in such activities,
and in any case it is questionable whether the pleasurable aspects
of the invert’s life can often outweigh the frequent loneliness and
insecurity. An informal survey among 100 male homosexuals found
that while 75 per cent considered themselves generally well-adjusted,
57 per cent did admit to some adjustment difficulties, and go per
cent reported some concern about exposure. In another study of
300 male inverts, all but a handful stated they did not want to
change their own sexual orientation, but the same respondents over-
whelmingly stated that they would not want their sons to be homo-
sexuals.84

It has been suggested that a deviant is “adjusted” to the extent
that there is a convergence between society’s view of him and his
view of himself.85 From this perspective one can see the difficulty
the homosexual has in adjusting to his deviance. Acceptance of the
fact that he is homosexual would be an important first step, and
apparently many inverts are able to take this step without extreme
difficulty. It is unlikely, however, that many homosexuals can easily
accept society’s definition of them as inadequate males, nor can they
gracefully slip into the circumscribed and often stereotyped role
society would allow them. The homosexual can neither fully accept
nor completely disavow society’s judgment of his sexual inclinations
and activities. The deviant social organization developed by homo-
sexuals does help the individual adjust to his situation, but this
group support is considerably more limited than that provided for,
say, the professional criminal. The professional thief can convince
himself that everybody’s crooked, that everyone is out to get some-
thing so he might as well get it first. And whereas he is an outsider
in the law-abiding world, he is an insider in the community of
thieves. He knows full well, however, that in many important re-
spects he is much like the people of the upperworld. The homo-
sexual, on the other hand, is not merely an outsider in respectable
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society; he is labeled “sick” and “disgusting” as well as ‘‘immoral.”
He can engage in a protective fellowship with other inverts, but
many of his fellow stigmatized are themselves not at all sure they
are not ‘“sick.” Given this situation, it would seem likely that the
fully adjusted homosexual is a rarity. The activities of the homo-
phile movement, in developing an ideology supportive of homosex-
ual behavior, may help some homosexuals to grapple with their

problems; for many others an extremely uneasy self-acceptance is
likely to persist.

Prevention and Treatment

Conceivably one could argue that no special public policy toward
homosexuality is needed at all; an individual’s sexual inclinations
and behavior are strictly his own business, and inversion is just one
of the possible alternatives from which people can choose. This
view, according to which any attempt at controlling homosexuality
is uncalled for, will be acceptable to few people in our society.
There is a strong and sound belief that heterosexuality is the pref-
erable adaptation (both for society and for the individual) and that
homosexuality should at least be discouraged—to the extent that
discouragement is possible. Furthermore, notwithstanding differ-
ences of opinion about the degree of psychopathology involved,
there is good reason to think that full inversion is not simply an
alternative that some people have freely chosen.

It is not at all clear, however, just what can be done to discourage
or to prevent homosexuality. Although the causes are somewhat ob-
scure, it seems likely that major alterations of social structure and
culture would be necessary in order to reduce homosexuality to any
significant degree. And if it is true that inversion is on the increase,
then probably the stemming or even the reversal of broad social
trends would also be required. A sharpening of sex-role differentia-
tion, and an accompanying relaxation of the multiple burdens of
the male role, might be seen as helping to curb any flight from
masculinity. Yet, even assuming that this would be effective and
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that it could somehow be encouraged by policy, the strong current
of social change in the opposite direction (i.e., toward “equalizing”
the roles of men and women) would be a major obstacle. Prevention
in individual cases may be a more realistic goal. The sympathetic
counselling of young persons who seem to be heading in the direc-
tion of homosexuality may sometimes inhibit that adaptation. If
such persons are reached early enough, the likelihood of success
would be increased.

Along with preventive measures one can expect therapists to un-
dertake treatment efforts in cases of confirmed adult homosexuality.
Discussions of treatment have sometimes become misdirected owing
to the belief that homosexuality might be completely or largely
eliminated. This appears to be a highly unrealistic hope, and in-
deed there is some reason to think that overconcentration on cure
(in the sense of complete sexual reorientation) has often hampered
treatment attempts. Hormone therapy has not proven of significant
value in altering homosexual desires or behavior. According to one
report, aversion therapy (in which the patient is conditioned to re-
act negatively to homosexual stimuli and positively to heterosexual
ones) may hold out some possibilities.38

A PROMISING REPORT

Most psychotherapists remain pessimistic about the likelihood
of effecting complete reversals of sex orientation. One recent treat-
ment-research program, however, has provided some basis for greater
optimism. Of the 106 homosexual cases treated psychoanalytically
by Bieber and his co-workers, twenty-nine patients (27 per cent)
became exclusively heterosexual during the course of treatment.
Though this is a higher success figure than has usually been re-
ported, it is still noteworthy that in 73 per cent of the cases the
treatment was unsuccessful. It is also significant that the initial
status of fifteen of the twenty-nine “cured” patients was reported
as “bisexual,” that a much higher proportion of those who were
cured than of those who were not had expressed the wish to over-
come homosexuality, and that the duration of treatment was a cru-
cial factor influencing the outcome (eighteen of the twenty-nine
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successes involved 350 or more therapy hours each). A history that
included attempts at heterosexual intercourse prior to entering
therapy was also found to be prognostically favorable. Another note-
worthy finding—one which would stand despite these limitations on
the “‘cure” data—was that in g7 of the homosexual patients, therapy
did produce general improvement not directly related to sexual
problems.87

Even assuming that the Bieber patients represented a reasonable
sampling of homosexuals (an assumption for which there is little
or no basis), it seems clear that any “‘cure” requires lengthy and
ordinarily very costly treatment, that it depends crucially on ade-
quate motivation and probably on certain aspects of past history,
and that in any case the probability of full success remains small.
But even the initiation of such a process is unlikely for the vast
majority of inverts, many of whom appear to be uninterested in
changing. Though few may be fully convinced that they are as nor-
mal as anybody else, many definitely resist the claim that they are
demonstrably suffering from a psychic disorder. And as some of the
Bieber case histories show, there are adult homosexuals who have
never attempted heterosexual intercourse, do not report hetero-
sexual dream content, and in general do not even find women Very
attractive sexually. There is every reason to believe that Cory and
LeRoy are correct in asserting that “the vast majority of homosex-
uals cannot or will not see a therapist for any effective length of
time in the course of their lifetime.” The same writers suggest fur-
ther that, for those individuals who have integrated homosexuality
into their general pattern of living, psychiatric interference may
actually be harmful—in that it may remove their only basis for a
fairly stable personal identity.58

Under such circumstances, it seems evident that the impact of
voluntary treatment must be limited, and that the efficacy of com-
pulsory treatment—assuming it were possible to locate and forcibly
to treat a large proportion of existing inverts—would be practically
nil. Both preventive measures and voluntary therapy, aimed pri-
marily at increasing the patient’s over-all adjustment and only sec-
ondarily at reorienting him sexually, deserve continuation. Neither,
however, can be expected to provide any ultimate solution of the
problem, or to lead to its total or even substantial elimination.
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The Law

What are the prospects for controlling homosexuality through the
criminal law? Under present laws and law enforcement measures,
only a slight incursion is made into homosexual life. It is difficult
to see how a policy of more stringent penalties and stepped-up en-
forcement would improve the situation. Presumably the chief aim
of such a policy would be deterrence, and although harsh sanctions
might effectively deter some individuals who now engage sporadi-
cally and noncompulsively in homosexual acts, it is most unlikely
to affect those who have an exclusive homosexual orientation. But,
above all, the low visibility of homosexual behavior and the mixed
public reaction to the punishment of homosexuals would make such
a policy unworkable. As it is, the police are not fully enforcing ex-
isting provisions and the courts are not imposing maximum penal-
ties. And almost everyone agrees that imprisonment is no sensible
treatment for the homosexual; in fact, a well-known criticism of
the prison system is that it breeds homosexual behavior. Perma-
nent isolation of untreatable homosexual offenders might partly
prevent the “contamination” of the public, yet—apart from hu-
manistic and civil libertarian objections to such a step—there would
simply be no practicable means of putting it into effect.

One is left with the conclusion that neither present policy nor a
stiffer enforcement of that policy can significantly curb homosexual
behavior. The fact that present laws may contribute to certain sec-
ondary features of the problem gives importance to the Wolfenden
report and similar proposals for partial legalization of homosexu-
ality. It should be emphasized that these recommendations are of a
limited nature: only homosexual acts between consenting adults in
private would be placed outside the legal proscriptions. Male pros-
titution, the use of force, the involvement of minors, and public
displays would still be subject to punishment. Furthermore, it would
be a mistake to consider such proposals highly radical; on the con-
trary, such an exception is written into the criminal law of most
continental European countries, and as one survey has pointed out:
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“Abolition by no means implies indifference to the phenomenon
and the problems of homosexuality.” 89

RESISTANCE TO LEGAL CHANGE

There are many reasons why there is strong resistance to the
adoption of such reform proposals. It is often argued that homo-
sexuality is both unnatural and immoral. It has been shown that
there may be some anthropological basis for believing that the ca-
pacity for homosexual behavior is, in fact, quite natural. On the
other hand, many would assert that the actual tendency toward such
behavior is, at least, less natural than that toward heterosexual be-
havior. But in any case “unnaturalness,” alone, would not seem to
be an adequate basis for legal proscription. Nor is immoralit.y a
satisfactory ground for legal proscription. Actually even theologians
disagree as to the invariable immorality (or at least the moral
culpability) of inversion. Sherwin Bailey, in his careful analysis of
the theological and moral aspects of homosexuality, concluded that,
although all homosexual acts are themsclves “intrinsically sinfu.l,"
there are instances (usually involving the genuine invert) in which
“homosexual acts must be considered as committed in a state of
invincible ignorance [ignorance refers here Lo lack of full and proper
understanding of the moral import of the conduct], and for these
the agent cannot morally be blamed. . . . %0

But the overriding objection to the ‘“‘immorality” argument COIl-
cerns the effort to make the criminal law coextensive with the realm
of morals. The Wolfenden Committee asserted that it was “not
charged to enter into matters of private moral conduct except in SO
far as they directly affect the public good. . . .” It saw the function
of the criminal law in the field of sexual behavior as being “to pré:
serve Public order and decency, to protect the citizen from what is
offensive or injurious, and to provide sufficient safeguards against
exploitation and corruption of others, particularly those who are
specially vulnerable. . . .” It went on to assert: “It is not, in our
view, the function of the law to intervene in the private lives of
citizens, or to seek to enforce any particular pattern of behavior,
further than is necessary to carry out the purposes we have out-
lined.” #1 It is significant that in statements presented to the Com-
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mittee, both the Church of England Moral Welfare Council and a
British Roman Catholic advisory committee had subscribed to this
distinction between immorality and crime—as have numerous in-
dividual theologians in both Britain and America. At least one emi-
nent jurist, Lord Devlin, has argued against this line of reasoning,
asserting that “the suppression of vice is as much the law’s business
as the suppression of subversive activities,” and that sometimes a
function of the criminal law is “to enforce a moral principle and
nothing else.” H. L. A. Hart, a leading legal philosopher, has in
turn been highly critical of Devlin’s reasoning. As Hart has empha-
sized, “there is very little evidence to support the idea that morality
is best taught by fear of legal punishment,” nor is there any reason
to feel that “the mere expression of moral condemnation [is] a thing
of value in itself,” to be pursued at any cost.92

It is sometimes maintained that public opinion would not accept
more permissive legislation, and indeed this was the declared basis
for the British government's decision not to implement the Wolf-
enden recommendations. Actually, knowledge of public attitudes
toward homosexuality is extremely meager. The Wolfenden Com-
mittee stated that it relied on “our estimate of the standards of the
connnunity in general,” but provided no indication as to how such
an estimate was made. Likewise, it has been noted that in the fram-
ing of the American Law Institute’s recommendation on this issue,
the crucial determination was reached through council vote (35 to
24)—with proponents of opposing views differing sharply as to their
estimates of the community’s moral evaluation of the behavior in
question.®® Further research clearly would be helpful to policy for-
mulation in this area. Opponents of reform frequently assume pub-
lic punitiveness toward homosexuality, but some research findings
suggest that public attitudes are not at all clear-cut. Thus Kitsuse,
reporting on a study involving more than 700 subjects, notes that,
“while reactions toward persons defined as homosexuals tend to be
negatively toned, they are far from homogeneous as to the forms or
intensity of the sanctions invoked and applied,” and concludes: “In
view of the extreme negative sanctions against homosexuality which
are posited on theoretical grounds, the generally mild reactions of
our subjects are striking.” 9 In a small-scale study undertaken by
this writer, only 16 per cent of the student respondents chose reac-
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tions considered punitive (“‘should be punished, but not severely”
or “should be severely punished”), when asked to evaluate the cir-
cumstance: “Two unmarried adults engaging, by mutual consent
and in private, in homosexual acts.” 93

Even if it be assumed that the dominant public opinion in our
society strongly opposes any liberalization of homosexuality laws, it
must be recognized that such opinion is not merely the basis for,
but also partly a reflection of, existing policy. Furthermore, some
analysts would suggest that legislation on such matters should oc-
casionally be used in an effort to spur changes in public attitude:

It is not and should not be a principle of government that social
reform must wait upon a favorable plebiscite. No plebiscite dictated
the reform of the Factory Acts in the 1870’s. It is possible even that,
had a vote been taken, a majority would have been found against
reform: for many people believed that it was wrong and futile for
the state to interfere in such economic questions, and many of the
factory workers themselves were against the abolition of child labor,

because they did not see how they could survive without the money
that their children earned.?8

In any case, the gradual breakdown of the conspiracy of silence
which often surrounds such topics as homosexuality will both pro-
vide greater access to existing public attitudes and effect certain
changes in such attitudes. As the chairman of the Wolfenden Com-
mittee has written: “I believe that the fact of our having reported,
and reported in the sense in which we did, has helped to create a
more informed public opinion than existed before.” 97

CONSEQUENCES OF LAW REFORM

Some observers seem to feel that the relaxation of laws on ho-
mosexuality might seriously threaten the central role of the family
in society. It is quite true that control over homosexuality serves to
strengthen the position of the family and to reinforce sex-role dif-
ferentiation.?® But this fact hardly provides a basis for wholesale
legal and social persecution of inverts. Surely it is fantastic to think
that enactment of the proposed reform would impel hordes of in-
dividuals immediately to discard their current heterosexual incli-
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nations and activities for a life of homosexuality, thus precipitating
the decline and eventual demise of the conventional family and of
civilization as we know it. Apart from the erroneous assumption
that the homosexual impulse is the more compelling or attractive,
this reasoning is quite out of line with the evidence from the many
countries which have held private adult homosexuality to be a mat-
ter with which the law should not attempt to deal. The situation
is complicated, too, by the fact that a good many homosexuals do
actually marry and even have children—notwithstanding their pre-
dominantly inverted inclinations and their occasional or frequent
part-time involvement in the homosexual life. Similarly, concern
about the recruitment of minors by the so-called predatory homo-
sexual,®® is probably exaggerated. As has been shown, there is a
likelihood that the causal significance of seduction may be overem-
phasized. Anyway, it is not clear why elimination of the legal ban
on the private acts of consenting adults should increase the dangers
of seduction. Since acts with like-minded adults would become some-
what freer, acts with minors might be expected to decrease.

Of course there is no authoritative basis for a prediction of the
specific long-range consequences of legal revision in this area. In his
statement of reservations to the Wolfenden Report, one Committee
member, James Adair, expressed grave concern regarding the ele-
ment of condonation possibly implied by relaxation of the homo-
sexuality laws. Adair also suggested that those proposing elimina-
tion of a long-standing criminal law provision must sustain the
burden of proof regarding justification of such a change.®® The
majority of the Committee, on the other hand, appeared to accept
the contrary notion—that the burden of proof lies, rather, with
those seeking to control behavior by means of the criminal law. It
must be admitted that the proposed reform would seem to imply
less disapproval of homosexual practices than is currently institu-
tionalized through law. At the same time, it must be stressed that
less disapproval is not the same thing as positive approval. And the
argument, made by Lord Hailsham in the British debates,!o! that
retention of the repressive law might be justified precisely because
it is not rigorously enforced, will strike many as both hypocritical
and inadvisable from the standpoint of maintaining a sound legal
order.
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One can argue that, given the highly incomplete nature of pres-
ent knowledge, any new legislation should await further research:

Although the history of legal control of sex conduct is largely one
of failure, this fact is a commentary on the problem of enforceability
of the law; it does not, of itself, establish anything about the degree
of social danger of the conduct. It is always possible to argue . ..
that conditions could be worse were the laws not on the books.102

On the other hand, the failure of current policy lies not merely in
unenforceability (i.e., its failure to curb homosexuality). Repression
does more—it reinforces some of the social dangers involved, and
very likely creates others. Furthermore, it is highly unlikely, no
matter how much research is undertaken, that there will ever be
any real semblance of empirical proof regarding long-term conse-
quences. At the same time, because policy is ongoing, policymakers
cannot in good faith insist that they are waiting for the fruits of
further research; if they resist change, they must at least recognize
that they prefer to go along with present policies rather than to take
a chance on new ones. Short-run comparative evidence from the
countries that have adopted more permissive legislation suggests
that, under such laws, overt antisocial behavior is unlikely to in-
crease. It would seem that the policy decisions depend upon the
placement of burden of proof. Advocates of reform cannot demon-
strate uncontrovertibly the over-all benefits of change; yet those
who support retention of the present laws have been far from effec-
tive in justifying public interference with private conduct in this
area.

The discussion of policy has thus far focused largely on ‘“‘rational”
arguments pro and con. But it is important to recognize also that
present policies may serve significant latent functions for society
and for particular individuals. As just noted, such policies may in-
directly help to strengthen the family as a social institution. Also,
the present institutionalized reactions to homosexuality establish a
segregative pattern that proves functional for the dominant yet
somewhat ambivalent majority. This structural ambivalence, if it
may be called that, undoubtedly has roots in individual outlooks.
It has frequently been noted that the punishment of any “‘criminal”
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or deviant is an opportunity for the socially sanctioned release of
hostility and aggression among the “law-abiding” citizens, as well
as for a relief from guilt concerning their own deviant impulses. It
has also been suggested by various writers that Americans seem un-
usually preoccupied with, or concerned about, homosexuality. And
many psychiatrists assert that those who speak out most loudly for
harsh treatment of the homosexual often do so because they them-
selves are plagued by doubts and fears suggestive of latent homo-
sexuality. If this is so, the invert may provide not merely a con-
venient scapegoat for free-floating aggression, but also for some in-
dividuals a significant vehicle for vicarious punishment: “By pun-
ishing him we are not only showing him that he can’t ‘get away
with it’ but holding him up as a terrifying example to our own
tempted and rebellious selves.” 103

Summary

The present discussion has included relatively little consideration
of possible causes of homosexuality. This is intentional. Research
into the causes of homosexuality should continue, as should what-
ever preventive and therapeutic measures can be taken in individ-
ual cases, but not in the expectation that any startling breakthrough
will provide a widely applicable “cure” or a general “solution” for
this social problem. The position taken here is that it is more use-
ful to focus on the question of public policy in this area and to
seek control over any secondary aspects of the problem that specific
policies may breed.

Even if the exact nature and extent of its influence are not known,
there is little doubt that society’s reaction (both informal and for-
mal) significantly shapes the problem of homosexuality. The causes
of inversion-—i.e., confirmed homosexuality, as contrasted with ho-
mosexual acts resorted to in sex-segregated situations or performed
occasionally in quest of variety—are somewhat obscure, but a key
feature is the process by which others identify and deal with the
individual in question as a homosexual and through which he even-
tually comes to view himself as one. Whatever identity problems the
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invert may have as a result of his sexual condition are exacerbated
by his being labeled a criminal, and being forced to conceal his
condition if he wishes to participate in respectable social activities.
The homosexual subculture provides some collective support and
comraderie, but even the organized homosexual life exhibits char-
acteristics that may undermine the invert’s self-acceptance and mo-
rale.

Laws against homosexual acts do not significantly control the
proscribed behavior. The extremely low visibility under which the
acts may occur, the lack of a complainant, and the ambiguous na-
ture of public support combine to make these laws highly unen-
forceable. Given the peculiar supply-demand situation, repressive
law does not in this instance (as it does in the case of abortion)
primarily breed a large and profitable illicit traffic supplying the
demanded service (unless the development of male prostitution may
be partly attributed to this repression). The most evident results of
antihomosexuality laws are the heightening of the invert’s vulner-
ability to blackmail and other forms of exploitation, and the en-
couragement of police corruption and repressive enforcement pro-
cedures. Secondary results consist of the impact on the homosexual
himself—his attitude toward his sexual inclinations, his view of so-
ciety generally, and of course the specific types of practical discrimi-
nation he experiences and the demoralizing and humiliating be-
havior into which he is pushed.

These laws, in short, make a good many individuals more un-
happy than they would otherwise be, without showing any short-run
signs of effectively dealing with the problem of homosexuality. They
help to create an aggrieved minority, and nurture the kind of public
reaction that unwittingly promotes the more disapproved types of
homosexual behavior. The long-run consequences of a less repres-
sive policy are not absolutely clear, but there is no evidence that
such a policy need result in either a substantial increase in homo-
sexuality or in any of the associated problems. Recent years have
seen a distinct trend toward a more humane and sensible attitude
toward the invert, and this has involved not only specific proposals
for legal reform but also a more general breakdown of the con-
spiracy of silence that has traditionally surrounded the topic.
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DRUG ADDICTION

The “Dope Fiend” Myth

In recent years there has been considerable repudiation of the
once prevalent “dope fiend” myth!—which depicted the drug addict
as a degenerate and vicious criminal much given to violent crimes
and sex orgies. More and more people are coming to understand the
nature of opiate drugs and the meaning of addiction. This discus-
sion will be concerned primarily with that class of pain-killing and
soothing drugs derived from or equivalent to opium. Morphine and
heroin are the best known of these drugs; others include codeine,
meperidine (Demerol), and methadone (Amidone, Dolophine). Such
pain-killers are the drugs of choice of most persons who are fully
addicted in the sense described below. This is an important point,
because the continued use of these opiate-type drugs (to which the
term narcotics may also be applied) produces characteristics and

behavior quite at odds with stereotyped conceptions of the dope
addict.

EFFECTS OF OPIATES

Central to the various common misconceptions is the belief
that the addict is dangerously “hopped up.” Actually, opiates are
depressants—that is, they produce a general lowering of the level
of nervous and other bodily activity. The effects of these drugs have
been summarized as follows:

The depressant actions include analgesia (relief of pain), sedation
(ireedom from anxiety, muscular relaxation, decreased motor ac-
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tivity), hypnosis (drowsiness and lethargy), and euphoria (a sense
of well-being and contentment).?

Although the relation between addiction and criminality will be
examined, there is nothing about the operation of these drugs which
would incline a user to commit criminal offenses. In fact, the spe-
cific effects of opiates, serve to decrease the likelihood of any violent
antisocial behavior. Similarly, opiates produce a marked diminish-
ing of the sexual appetite—long-term addiction producing impo-
tence among most male addicts; hence, concern about “dope fiend
sex orgies” is quite unfounded. Indeed, perhaps the most striking
characteristic of addicts is their general inactivity—on the basis of
which they might be considered unproductive or withdrawn but
hardly fearsome.3

It has also been widely believed that opiates produce definite and
extreme organic disturbance and deterioration in the users. Yet, as
an authoritative report recently emphasized, there are no known
organic diseases associated with chronic opiate addiction—such as
are produced by alcohol addiction, regular cigarette-smoking, and
even chronic overeating. Although opiate use does produce such
effects as pupillary constriction, constipation, and sexual impotence,
none of these conditions need be fully disabling, nor are they per-
manent.# Similarly, many characteristics and ailments, such as un-
kempt appearance and symptoms of malnutrition, which often are
exhibited by addicts in our society, are attributable to the difficul-
ties they experience in obtaining drugs rather than to the drugs’
direct effects.

There is also considerable misunderstanding about the supposedly
positive feelings the addict receives from the drugs. As noted above,
a sense of well-being and contentment is often produced by opiates.
As a young female addict has put it:

You simply do not worry about things you worried about before.
You look at them in a different way. . . . Everything is always cool,
everything is all right. It makes you not feel like fighting the world.

... I mean it's that sort of a thing, you know, when you're not
hooked.b

Some discussions of addiction have exaggerated the positive nature
of these euphoric effects, and this has led to the widespread belief
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that addicts take drugs solely for ‘kicks.” The crucial misunder-
standing is suggested by the addict’s express limitation of the above
description of euphoria to when yow're not hooked. In most cases,
positive feelings about the drug are largely restricted to the early
stages of addiction. In the later stages, a reversal of effects occurs,
in which the drug is no longer taken primarily to obtain positive
pleasure but rather to avoid the negative effects of withdrawal.®
As the addict just quoted goes on to say, the user’s feeling about the
drug changes drastically once real dependence upon it is reached:
“Suddenly, the character of taking off [injecting the drug] changes

. all you're trying to do is keep from getting ill, really. . . .”7
Indeed, the theory of “’kicks” may be inadequate even when applied
to the early stages of addiction. As one major research report has
noted, the “kicks” adolescent addicts seek may reflect their over-
whelming general unhappiness. To the extent that the drug com-
bats this unhappiness, it primarily offers relief rather than positive
pleasure. The same report also refers to interesting laboratory find-
ings of wide variation in individual responses to an initial injection
of opiates. These data suggest that even if such drugs tend to pro-
duce some euphoria, the nature and extent of this feeling may be
greatly affected by the user’s personality characteristics.8

THE ADDICTION PROCESS

The process of becoming addicted involves a developing bond-

age to the drug. According to a World Health Organization defini-
tion:

Drug addiction is a state of perjodic or chronic intoxication pro-
duced by the repeated consumption of a drug (matural or syn-
thetic). Its characteristics include: (1) an overpowering desire or
need (compulsion) to continue taking the drug and to obtain it by
any means; (2) a tendency to increase the dose; (3) a psychic
(psychological) and generally a physical dependence on the effects of
the drug; (4) an eflect detrimental to the individual and to society.?

The term intoxication may not be the most appropriate to use In
describing the effects of opiates, and there is at least some dispute
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about the nature and extent of detriment necessarily associated with
addiction. However, the rest of the definition does highlight the
crucial features of the addiction process. Tolerance and dependence
are the characteristics which distinguish the confirmed addict from
other drug users. Tolerance refers to the process through which the
body adapts to the effects of a drug. Because of such adaptation,
the dose must increase in size if the same effects are to be produced;
likewise, with the growth of tolerance the drug user becomes able
to safely take doses which might be dangerous or even fatal if taken
by a nonuser. It is important to note that addiction exhibits a tend-
ency to increase the dose. As will be seen, there is considerable dis-
pute about whether this tendency is virtually unalterable or whether
it is possible for some addicts to be maintained on a stabilized dose.

Once tolerance to opiates reaches a certain level, a distinct physi-
ological (as well as psychological) dependence on the drug is pro-
duced. When this dependence has developed addiction is complete
and the user is properly referred to as an addict (although the term
addict sometimes has been used more broadly to cover regular use
even of nondependence-producing drugs). The user’s bodily system
now, in effect, requires the drug to function smoothly, and if it is
withdrawn the addict experiences acute symptoms of distress, known
as the “abstinence syndrome.” This syndrome includes a variety of
both somatic and psychological symptoms, the severity of which is
directly related to “the nature of the narcotic, the daily dosage used
and the intervals, the duration of the addiction, the rapidity with
which the drug is withdrawn, and the intensity of psychic and so-
matic dependence. It is inversely related to the resistance, vigor,
and well-being of the addict.” As this same report notes, despite the
likely variations just indicated, “‘all recent authorities agree that the
withdrawal syndrome has an organic basis.” 10 It also seems clear that
withdrawal of the confirmed addict from drugs is always at least
an extremely unpleasant experience. Although in some cases the
physical symptoms (which reflect disturbances of the neuromuscular,
gastrointestinal, and respiratory systems) may be no more severe
than a bad case of the flu,!! in other instances the addict may be
acutely and violently ill. And the psychological impact of the ex-
perience should not be overlooked:
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I thought I would go mad. I was on the verge of insanity. I prayed
for help, for relief, for death. My clothes must have been wet with
sweat. I cursed the habit. If anyone could have seen me they would
have thought I was a raving maniac.12

The phenomena of physical dependence and withdrawal distress
are important to an understanding of the addiction problem. How-
ever, it would be a mistake to think that physical dependence fully
explains the confirmed addict’s need for drugs. Any individual ad.
ministered opiates in sufficient dosages over a long enough time will,
when administration is stopped, experience withdrawal distress.
Thus many persons receiving such drugs in the course of medical
treatment for the relief of pain become addicted to them. Yet not
all such individuals revert to drugs after withdrawal. The term
drug addict is ordinarily applied to those persons who, over some
period of time, feel the “overpowering desire or need (compulsion)”
mentioned in the WHO definition; a recent study has employed the
term craving in discussing this important aspect of addiction.1?

At the same time, the fact that the long-term addict has a physio-
logical as well as psychological need for his drugs helps to put his
condition and his behavior in proper perspective. Dependence also
provides a basis for distinguishing truly addictive drugs from those
which may be said to be only habit-forming—or to which users ordi-
narily develop merely a psychological habituation or dependence.
Tobacco and coffee would be good examples of such habituating
drugs. Stimulants such as cocaine, marihuana, and peyote (mescaline
and LSD are similar) may produce striking effects on the users and
sometimes strong psychological habituation, but they are not truly
addicting. Amphetamines (such as Benzedrine) also fall into this
category. Barbiturate drugs can, in prolonged use, lead to actual
tolerance and physical dependence, but despite the danger of such
addiction the medical use of barbiturates (primarily to treat in-
somnia) is widespread and socially approved in our society. Simi-
larly, social approval of alcohol exists in the face of the well-known
dangers of excessive drinking. Many experts insist that the condi-
tion of alcoholism is far more harmful to the individual than i
opiate addiction. The unhappy lessons of the Prohibition experi-
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ment point up the key role negative social sanctions on drug use
may play in creating secondary problems.

Causes of Addiction

According to a large body of psychological and psychoanalytic
literature, addiction is but a symptom of an underlying psychic dis-
order, and certain types of individuals are psychologically pre-
disposed to drug addiction. Despite variations reflecting different
schools of psychological theory, psychologists and psychiatrists seem
to agree on one central point—that the personality type typically
exhibited by addicts involves strong dependency needs and pro-
nounced feelings of inadequacy.14

Sociologist Alfred Lindesmith, who highlighted the popular mis-
conceptions embodied in the “dope fiend” myth, also provided a
detailed critique of the psychiatric approach to addiction. He was
especially disturbed by the prevalent diagnosis of the addict as a
“psychopathic personality” or as a person with *“psychopathic
diathesis or predisposition.” One early and influential report, for
example, had found that 86 per cent of the addicts studied had been
affected “‘with some forms of nervous instability before they became
addicted” . .. the largest category comprising “care-free individuals,
devoted to pleasure, seeking new excitements and sensations, and
usually having some ill-defined instability of personality that often
expresses itself in mild infractions of social customs.” 15 Lindesmith
insisted that an inordinate emphasis was being placed upon the
gratification the addict supposedly received from drugs and insuffi-
cient attention paid to his need to avoid withdrawal distress. His
basic criticism, though, was that the psychiatric approach failed to
develop a specific, self-consistent, and universally applicable theory
of addiction. It evaded the problem of explaining how some psy-
chologically “normal” persons (14 per cent in the study cited)
become addicted. Nor did it explain cross-cultural and group vari-
ations in addiction rates. Early diagnostic studies, furthermore, made
no use of control groups of nonaddicts, so a finding that 86 per cent
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of the addicts were psychologically disturbed could not really be
evaluated. Even the use of control groups, however, would not
remove the objection that the psychologists used as subjects only
those who were already addicted—and in many cases, for many
years. Such studies do not distinguish those traits which were the
result of addiction from those which had caused it. Finally,
Lindesmith contended, the very fact of addiction led the psychiatrist
to find some underlying psychic difficulty. He noted the apparent
tendency of psychiatrists to treat almost any trait exhibited by an
addict as a possible indication of psychopathology. Thus some cases
of addiction were held to be caused by lack of self-confidence; others
by the pleasure-seeking drive of carefree individuals. He concluded:
“The addict is evidently judged in advance. He is damned if he is
self-confident and he is damned if he is not.” 19

On the basis of his own extensive interviews with addicts, Linde-
smith developed what is perhaps the only distinctly sociological
theory of addiction. He took as his goal an explanation that would
include all cases, on the assumption that the only true causal ex-
Planation is one that is applicable to all instances of the phenome-
non being explained. (This approach is rather different from that
employed in most sociological research, where association between
variables usually is stated in terms of probability—that is, statements
are made about the likelihood of certain events, based on statistical
outcomes in past observation.) Lindesmith began his research with
a working hypothesis, which he revised to take account of negative
cases wherever he encountered them. His final thesis, to which no
exceptions could be found, was that “‘the knowledge or ignorance
of the meaning of withdrawal distress and the use of opiates there-
after determines whether or not the individual becomes addicted.” 17
(This refers to the persistence of a craving for the drug after with-
drawal; continued use may result in physical dependence, regardless
of the presence of this knowledge.) Essentially what this explanation
provides is a retrospective description of the learning process
through which all addicts go. A major criticism of the theory has
been that it does not afford a basis for predicting which particular
individuals will become addicted. Although this criticism seems
partly warranted, Lindesmith’s thesis has the merit of calling atten-
tion to the important element of learning involved in becoming an
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addict, and of suggesting that anyone could be susceptible to such a
learning experience. (As another writer notes, in the current Ameri-
can drug situation this learning process involves not only knowledge
of withdrawal and dependence but also important changes in the
individual’s over-all self-concept, gradual preoccupation with the
need to obtain drug supplies, and likely involvement in a drug-
addict subculture.8) Howard S. Becker’s processual analysis of
marihuana use has described the way in which, with that drug too,
one learns to become an habitual user.1?

Another approach to the causes of addiction lies in the extensive
findings from research into the nature, extent, and distribution
(spatial and social) of narcotics use in various large metropolitan
centers. These area studies derive, in part, from the ecological
approach developed some years ago by the Chicago school of soci-
ologists. Indeed, it had already been found by Faris and Dunham in
their classic study, Mental Disorders in Urban Areas (1939),2° that
in Chicago at that time addicts were highly concentrated in the
deteriorating and generally disorganized “zone in transition” near
the center of the city. Recent studies in New York, Chicago, Detroit,
and other large cities show a persistent and clear relationship
between ecological structure and the distribution of known addicts.
Addiction is invariably found to be concentrated in those areas of
the city that are most dilapidated and overcrowded, inhabited by
persons of low socioeconomic and minority-group status, and charac-
terized by high rates of other types of social pathology. One writer
notes: “Such ecological studies of drug-users known to courts and
hospitals reveal a higher degree of concentration of teen-age drug-
users than is found for almost any other type of psychological or
social problem.” 2! This type of research has also disclosed the
emergence in the larger metropolitan areas of a distinctive addict
subculture,

A recent report has summarized the large body of data obtained
in a ten-year study of juvenile drug use in New York, undertaken by
the Research Center for Human Relations at New York University.
This research, conducted under the guidance of social psychologists,
combined an interest in the dynamic psychology of the individual
deviant with an awareness of the importance of the socioeconomic
and even legal aspects of the drug problem. The findings indicated
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that the areas with the highest drug use were those that were most
overcrowded, had the highest poverty rates, and were populated
largely by minority group members.22 Not only was drug use found
to be correlated with significant socioeconomic variables of that sort,
but the New York researchers also concluded from an attitude survey
that the high-use neighborhoods were characterized by a cultural
climate conducive to experimentation with drugs. (They found a
pervasive outlook on life which might be summarized as pessimistic
antisocial hedonism.23)

A major theoretical problem for such studies is posed by the fact
that not all individuals in the areas of addict concentration take up
drugs or even orient themselves to this dominant cultural climate.
In seeking to explain the nonusers in high-use neighborhoods, Chein
and his associates revert in some degree to a psychological-predis-
position approach. They note certain functions the use of drugs may
serve—such as relieving various personal and interpersonal strains
and in general “establishing distance from the real-life demands of
young adulthood.” 2¢ A comparison of the family backgrounds of a
group of addicts with those of a group of nonaddicts suggested that
such background might constitute the basis for susceptibility to
addiction. The unstable and disharmonious family milieux in which
the addicts were reared contributed, they felt, to “the development
of weak ego functioning, defective superego, inadequate masculine
identification, lack of realistic levels of aspiration with respect to
long-range goals, and a distrust of major social institutions.” They
also found that the fathers of the addicts had either been absent
much of the time or were themselves highly disturbed or deviant.2

LIMITS OF THE CAUSAL APPROACH

These findings may suggest some of the practical limitations of
past and present studies of causes of addiction. It is not too difficult
to summarize these findings in a very general way. To begin with,
it is now known that there is no single “type” among addicts—the
physician who succumbs to addiction, for instance, is a quite
different type sociologically (and perhaps psychologically) from the
poverty-stricken minority-group member enmeshed in a delinquent
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and addict subculture. However, individuals in certain socioeco-
nomic categories run a relatively greater risk of encountering and
using narcotics than do those in other categories. Also, it seems
likely that of those individuals in the high-risk categories it is the
more troubled or the more disadvantaged, situationally, who are
especially likely to take up drugs. (Although in another sense they
could be viewed simply as those most fully socialized into the
prevailing, if deviant, pattern.) The specific policy implications
stemming from conclusions of this sort are not very clear. On the
one hand it seems that addiction is partly caused by other general
social disorders and that one way to deal with it is to attack the
various socioeconomic ills which constitute the breeding ground of
drug use. Similarly, various types of family life are highlighted as
being detrimental, and presumably measures should be taken (as-
suming it could be determined just how this might be done) to
improve the quality of interparent and parent-child relations. And
if those individuals who do become addicted have certain person-
ality problems, some kind of therapy or counselling should be aimed
at treating the addicts themselves.

It seems clear that pursuit of all these types of treatment is
desirable. At the same time, in the absence of any theoretical or
therapeutic breakthrough that could be expected to result in a high
rate of prevention or “cure” (the relapse rate in addiction cases is
extremely high), it may be useful to approach the question of
addiction in a somewhat different way. Whatever the causes of
individual cases of addiction, the broader dimensions of the addic-
tion problem may be amenable to improvement through variations
in public policy. As one expert has stated:

The prevalence and consequences of addiction in any society depend
as much upon the social and legal definitions placed upon the non-
medical use of narcotics as upon the nature and effects of narcotics
or the nature of the persons who become addicted.26

To some observers, attempted reforms of the legal policies on
addiction never reach the core of the problem. Indeed most psy-
chologically oriented students of addiction maintain that, without
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individual treatment, persons succumbing to addiction would—
even in the absence of drugs—be involved in some kind of problem-
atic behavior. Yet few responsible students of the problem view
psychological treatment of susceptible individuals as offering a
complete solution of the addiction problem. Attention to narrowly
defined causes cannot lead to a full understanding of addiction as
a social problem. Such an understanding requires consideration of
the legal policies which define and seek to control that problem.

Drug Laws and Enforcement

NARCOTICS LEGISLATION

The practical effect of American narcotics laws is to define the
addict as a criminal offender. This result has stemmed largely from
the interpretation given the Harrison Act passed by Congress in
1914. This law requires registration of all legitimate drug-handlers
and payment of a special tax on drug transactions. It thus establishes
a licensing system for the control of legitimate domestic drug traffic.
In this respect the Harrison Act has been extremely successful, and
it seems clear that originally the statute was intended merely to
serve this function. It specifically provided that the restrictions
would not apply to dispensing of narcotics to a patient by a physician
“in the course of his professional practice’” and “for legitimate
medical purposes.” As a recent and authoritative report concludes:
“Clearly, it was not the intention of Congress that government
should interfere with medical treatment of addicts.” 27 Yet, through
a combination of restrictive regulations, attention only to favorable
court decisions, and harassment, the Narcotics Division of the U.S.
Treasury Department (and its successor, the Federal Bureau of
Narcotics) has effectively and severely limited the freedom of medical
practitioners to treat addict-patients as they see fit—in particular, to
provide addicts with drugs when that is believed medically advisable.

An early test of the Act came in 1919 (Webb v. U.S.). The facts
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showed flagrant abuse of the law by the defendant, Dr. Webb, who
had sold thousands of narcotics prescriptions indiscriminately, for
fifty cents apiece. The government, however, presented the issue to
the U.S. Supreme Court in the following form:

If a practicing and registered physician issues an order for mor-
phine to an habitual user thereof, the order not being issued by him
in the course of professional treatment in the attempted cure of the
habit, but being issued for the purpose of providing the user with
morphine sufficient to keep him comfortable by maintaining his
customary use, is such order a physician's prescription [under the
specific exemption in the Act]?

Accepting this restrictive definition of “professional treatment,” the
Court asserted that “to call such an order for the use of morphine
a physician’s prescription would be so plain a perversion of meaning
that no discussion of the subject is required.” 28 Another case three
years later (U.S. v. Behrman) also involved obvious abuse of the
Harrison Act; here the doctor had given to an addict a huge quantity
of narcotics for use as he (the addict) saw fit. In what one student of
these decisions?® has termed a ‘““trick indictment,” the government
glossed over the doctor’s quite evident bad faith, acted as though the
drugs had been provided in good faith for the purpose of treating
the addict, and obtained a ruling to the effect that any such whole-
sale prescriptions (in good faith or not) violated the law. At the
same time, however, the court indicated that the prescription of a
single dose or even a number of doses—made in good faith—would
not be punishable under the Act.30

To this day, the Federal Bureau of Narcotics quotes with approval
the Webb and Behrman decisions, making little or no mention of an
important 1925 ruling (Linder v. U.S.) which would seem to
challenge and greatly limit these earlier judgments. In the 1925 case,
the government prosecuted a well-established Spokane physician
who had prescribed a small amount of narcotics for a patient who
was actually an agent of the Bureau. (The defendant claimed that
the “patient” had said she was in great pain from a stomach ailment
and that her regular physician was out of town; she claimed that
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she had said she was an addict). In a unanimous opinion, the
Supreme Court reversed Dr. Linder’s conviction, stating:

The enactment under consideration . . . says nothing of ‘addicts’
and does not undertake to prescribe methods for their medical treat-
ment. They are diseased and proper subjects for such treatment, and
we cannot possibly conclude that a physician acted improperly or
unwisely or for other than medical purposc solely because he has
dispensed to one of them, in the ordinary course, and in good faith,
four small tablets of morphine or cocaine for relief of conditions
incident to addiction.

The Court also specifically held that the Webb and Behrman rulings
should not be extended beyond the facts in those particular cases.3!

The acceptance of medical discretion embodied in this decision
has in no way been reflected in federal narcotics regulations:

An order purporting to be a prescription issued to an addict or ha-
bitual user of narcotics, not in the course of professional treatment
but for the purpose of providing the user with narcotics sufficient to
keep him comfortable by maintaining his customary use, is not a
prescription within the meaning and intent of the act; and the person
filling such an order, as well as the person issuing it, may be charged
with violation of the law.32

The Linder decision did not prevent the Bureau of Narcotics from
carrying out what a recent account has termed a “persecution of the
physicians”; at least during the period 1925-38 there were numerous
prosecutions and convictions of physicians for narcotics violations.s
There are probably few such cases today, partly because doctors
have been so effectively cowed by the early prosecutions and
stringent regulations.

The Bureau of Narcotics insists that it does not attempt to inter-
fere with legitimate medical practice. Yet the physician’s position
remains tenuous. As a joint committee of the American Bar Associa-
tion and the American Medical Association has noted, a physician’s
prescription of drugs for an addict will probably be upheld if it is
in “good faith” and if he adheres to “proper medical standards.” But
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these very questions can only be determined in the course of an
actual court trial of a specific case:

The physician has no way of knowing before he attempts to treat,
and /or prescribe drugs to an addict, whether his activities will be con-
demned or condoned. He does not have any criteria or standards to
guide him in dealing with drug addicts, since what constitutes bona
fide medical practice and good faith depends upon the facts and cir-
cumstances of each case. . . 34

Over the years the Harrison Act has been supplemented by many
other antinarcotics statutes under which the unauthorized possession,
sale, or transfer of drugs is severely punished. Rather than constitut-
ing a rationally planned program for dealing with the narcotics
problem, this legislation has mainly represented an emotional
response to periodic crises. For example, public concern about
narcotics—aroused by the Kefauver Committee’s 1951 investigation
of organized crime—resulted in a federal law (the Boggs Act)
imposing severe mandatory minimum sentences for narcotics of-
fenses.35 Another congressional investigation four years later, focus-
ing entirely on the drug traffic, led to the enactment of the Narcotic
Control Act of 1956, which raised the minimum sentences for
offenders and which permits the death penalty for those who sell
narcotics to persons under eighteen.3 In addition to the federal
statutes, the various states have enacted their own antinarcotics
laws.37

Many observers, including some prominent jurists, have con-
demned the harsh penalties imposed by recent drug laws—objecting
particularly to the fact that such statutes typically draw no distinc-
tion between the nonaddict peddler and the addict. Illustrating
these objections was the 1956 statement of Robert Meyner, former
governor of New Jersey, vetoing a bill which would have increased
mandatory minimum sentences for narcotics violators and barred
suspended sentences and probation even for first offenders. Stating
that he would have unhesitatingly approved if such penalties applied
only to nonaddicted suppliers of drugs, Meyner noted:

. although the deterrent quality of punishment may be conceded
in certain areas, the question remains whether deterrence may not
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also be achieved by severe sentences where the facts so warrant, with-
out the inherent self-defeating weakness of laws which are excessively
severe in cases involving individuals whose offenses do not merit the
punishment commanded by the bills. . . .38

THE FAILURE OF ENFORCEMENT

What have these legal policies accomplished? Law enforcement
officials often assert that addiction is being kept under control, yet
even government estimates have placed the number of addicts
between 45,000 and 60,000, and almost all nongovernmental experts
feel these figures greatly understate the problem. In any case, it is
certain that these laws have not come anywhere close to eliminating
addiction. They have, however, greatly influenced the narcotics
problem. Cut off from legal supplies of narcotics, the addict naturally
seeks illicit drug sources. The strong demand of addicts for their
drugs means that there are huge profits to be made in the black
market, and this in turn makes the risks involved in such an endeavor
worthwhile. According to one account, the retail value of one thou-
san.d dollars worth of heroin may surpass three million dollars.3?
It is understandable, then, that the endless circle of supply and
de.mand alluded to in the discussion of abortion should also be in
evidence here. The addict’s Position in this exchange is so vulnerable
that not only must he pay exorbitant amounts but typically he must
settle for a highly diluted Product; the repeated adulteration of
narcotics as they go down the line from the original importer to the
various distributors and ultimately to the addict is well.known.
Many experts contend that no amount of law enforcement effort
could reasonably be expected to stifle the black market in narcotics.
Such observers ‘believe that, given the extreme and continuous
demand of addicts, some way always will be found to make the
drl_,lgs avallable.illegally. For, as Robert Merton has suggested: “In
strlct'l).r economic terms, there is no relevant difference Between the
provision of licit and of illicit goods and services.”” 40

Mf)st enforcement officials admit that the task of significantly
curbing the smuggling of narcotics into the country is a pretty hope-
less task. The former U.S. Commissioner of Narcotics himself has
been quoted as saying that the combined efforts of the Army, the
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Navy, the Narcotics Bureau and the FBI could not eliminate drug
smuggling. As a customs agent has pointed out, discussing his
agency’s operations in New York City:

On normal passenger arrival days it is the policy of the collector of
customs at the Port of New York to examine baggage 100 per cent,
but when the passenger arrivals are heavy, a spot-check of baggage is
performed. Under these circumstances it is not difficult to understand
how a passenger using a false-bottom trunk or a suitcase with a false
compartment might be able to conceal narcotics and get by the ex-
amining inspector; searches of persons are infrequently made and
then only as a last resort and only based on substantial reasons.#!

Again, as in the case of abortion, there occurs the competitive
development of enforcement and antienforcement techniques.

But, basically, it is the supply-and-demand element and the lack
of a complaining victim, rather than the cleverness of the law
violators, that render the drug laws so largely unenforceable. Pre-
dictably in such a situation law enforcers must resort to special
investigative techniques. A major source of evidence in marcotics
cases is the addict-informer. Though the addict-informer faces grave
danger of underworld reprisal, their eagerness to stay out of jail
(and avoid sudden withdrawal from drugs) or simply their need
for funds with which to purchase drugs impels many addicts to
assume this role. The Bureau of Narcotics is authorized to pay the
“operating expenses” of informants whose information leads to the
seizure of drugs in illicit traffic; hence, the Bureau at least indirectly
supports the addiction (and the “crime”) of some addicts in order to
uncover others. Despite this fact, and the questionable legal aspects
involved in trapping suspects through informers, enforcement
spokesmen insist on the propriety and even the necessity of such
practices. According to two enforcement experts:

The police officer who by methodical planning, supplemented some-
times by happy accident, is able to set up and maintain listening
posts in the underworld, represents one of the finest professional de-

velopments in the unceasing war of organized society against under-
world forces.42
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Often the informer o1 even the narcotics agent himself will directly
attempt to obtain a prescription or a supply of drugs from a sus-
pected doctor or peddler or through an addict. Thus narcotics
investigations frequently tread the fine line between detection and
entrapment. As in the case of antihomosexuality operations, the
courts will not uphold prosecutions based on acts or statements
directly planned or instigated by enforcement officers. There is even

the danger that enforcement activities may hinder attempts by
addicts to curb their addiction:

The case at bar illustrates an evil which the defense of entrapment
is designed to overcome. The government informer entices someone
attempting to avoid narcotics not only into carrying out an illegal
sale but also into returning to the habit of use. Selecting the proper
time, the informer then tells the government agent. The set-up is
accepted by the agent without even a question as to the manner in
which the informer encountered the seller. Thus the government
plays on the weaknesses of an innocent party and beguiles him into
committing crimes which he otherwise would not have attempted.
Law enforcement does not require methods such as this.43

The use of informers and agent-decoys are not the only unpalat.
able police techniques used to combat the drug traffic. Perhaps more
than any other category, narcotics cases have notoriously given rise
to grave issues of constitutional law—as witnessefi by major U.S,
Supreme Court decisions dealing with alleged infringements of
suspects’ constitutional safeguards against improper arrest, illega]
search and seizure, self-incrimination, and the like. One of the best.
known of these decisions was in the case of Rochin v. California
(1952). There the police, suspecting the defendant of dealing in
narcotics, illegally broke into his room. During the course of 3
struggle with the intruding officers, the suspect managed to swallow
two small objects which the officers had attempted to seize from a
table near the suspect’s bed. The police then rushed him to a
hospital, where—despite his protests—a physician pumped his
stomach. As a result, the investigators found morphine which was
later used as evidence against him on a narcotics charge. The
Supreme Court held unanimously that conviction on the basis of
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such evidence violated due process of law. Writing for the Court,
Justice Frankfurter stated:

. the proceedings by which this conviction was obtained do more
than offend some fastidious squeamishness or private sentimentalism
about combatting crime too energetically. This is conduct that shocks
the conscience. Illegally breaking into the privacy of the petitioner,
the struggle to open his mouth and remove what was there, the forc-
ible extraction of his stomach’s contents—this course of proceeding by
agents of government to obtain evidence is bound to offend even
hardened sensibilities. They are methods too close to the rack and the
screw to permit of constitutional differentiation.4+

In addition to the questionable nature of enforcement activities,
the efforts required to obtain evidence in narcotics cases may lead to
an unwarranted expenditure of police energies (and hence, indi-
rectly, of taxpayers’ money). In one case five detectives spent a month
in Greenwich Village disguised as “beatniks”; one was reported even
to have achieved a slight reputation as a poet. According to a news
account the entire New York police narcotics squad (then number-
ing 140 men and women) participated in resulting arrests.#5 If such
efforts led to the conviction of leading figures in the drug traffic,
they might be worthwhile. Yet it is widely-known that current en-
forcement activities more often serve to ensnare minor violators.
The American drug traffic involves at least four classes of sellers:
importers, (rarely addicts themselves), professional wholesalers (also
rarely addicts), peddlers (who may be addicted), and pushers (addicts
who sell to get funds for their own drug supplies). As numerous
commentators have noted, it is the addicts, pushers, and perhaps
some peddlers who are most affected by antinarcotics enforcement.
The Bureau of Narcotics and other government agencies protest that
they have in fact managed to convict some of the major figures in
the illegal drug traffic. But, as Judge John Murtagh has pointed out:

The Bureau itself admits that there is a new dope ring to take the
place of every one it smashes and that periodic round-ups, even if
conducted on a national scale, while they may serve to weaken the
racket never effect a killing blow. Perhaps the biggest round-up in
American history was that staged in 1952 . . . which netted a total of
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nearly five hundred suspects. But was the syndicate affected by this
round-up? Hardly at all.48

In short, it is evident that the police face an impossible task 1n
seeking to enforce current drug laws. The laws are inherently 5.€1f‘
defeating. Even to approximate efficiency in their adminis‘tratlon
would require the wholesale violation of legal rights, which fhe
courts will not permit. Likewise, judges are often unwilling to 1m-
pose maximum sentences on addicted drug violators, and even
prosecutors sometimes proceed against them under the less stringent
of several possible charges. At the same time, enforcement personnel
are under considerable pressure from segments of the public and
from higher officials to produce results. It is not surprising, under
these circumstances, that they exhibit strong hostility toward 'the
addict, and view themselves as engaged in a “‘war” against addicuor:
With a sharp attitudinal dividing line separating the “good guys
(law enforcers) from the “bad guys” (those involved in the world of
drugs), important distinctions such as that between the addict and
the nonaddicted drug violator, blur or disappear.4” These puﬂiti"’e
attitudes, in turn, lead to increasingly brutal treatment of the

addict, without any corresponding increase in the effectiveness of
antinarcotics measures.

Addict Crime and Subculture

These laws do not merely fail to curb addiction, they also vitally
influence addict behavior. The issue of crime by addicts has long
concerned students of addiction. (The criminal behavior being con-
sidered here, of course, is not the mere possession and use of drugs—
which may or may not be defined as criminal.) One point alluded t_o
at the beginning of this chapter must be underscored here: there 13
no evidence suggesting that crime results from the direct eftects of
the drugs themselves. Also, the addict is much more likely to comunit
nonviolent crimes against property than violent crimes against
persons. This is to be expectefl from the depressant nature of the
drugs. In an early study, psychiatrist Lawrence Kolb suggested even
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that “one is led to believe violent crime could be much less prevalent
if all habitual criminals were addicts who could obtain sufficient
morphine or heroin to keep themselves fully charged with one of
these drugs at all times.” 48 There is strong evidence that most
crimes committed by addicts are undertaken in order to obtain
funds with which to purchase illicit drugs. The statements and
records of individual addicts amply corroborate the relationship
between drug use and “crime for profit.” Furthermore, the New
York studies have shown that in high drug-use areas there are
relatively high rates of cash-producing delinquencies (robbery, bur-
glary, procuring, and the like) and relatively low rates of violent
crimes and other nonprofit offenses.*® Similarly, a study of arrest data
for Chicago in 195t (comparing cases handled in the Narcotic
Bureau with those processed by the municipal police department)
indicated that “the number of arrests for nonviolent property crimes
was proportionately higher among addicts. In contrast, however, the
number of arrests of addicts for violent offenses against the person,
such as rape and aggravated assault, was only a fraction of the
proportion constituted by such arrests among the population at
large.” 50

A recurrent issue with respect to addict criminality has been
whether addicts have criminal records antedating their addiction.
Pescor, in a 1936-37 study of the records of over a thousand addict-
patients admitted to the Lexington, Kentucky, U.S. Public Health
Service Hospital, found that a substantial majority were not antisocial
prior to addiction.5! In recent years, however, the Bureau of Narcotics
has contended that most American addicts were involved in criminal
activities prior to becoming addicted. Because drug use is concen-
trated in neighborhoods in which crime and delinquency also
flourish, it is not surprising if there is some truth to this claim. But
the most significant facts about addict-crime in the United States
today seem to be that addiction reduces the inclination to engage in
violent crime, and that persistent involvement in petty theft or
prostitution (in order to support the drug habit) is an almost inevi-
table consequence of addiction. It is noteworthy that in Great
Britain, where the addict usually can obtain needed drugs legally
and at low cost, there is practically no crime associated with addic-
tion. This is certainly in sharp contrast to the situation pointed up
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in the following statement by the Police Commissioner of New
York City:

The facts are that of our major crime arrests, about 7 per cent of the
people arrested are addicts, users of drugs. We know many crimes are
committed where no arrests are made, or an arrest is made after sev-
eral crimes have been committed by the same person . . . probably
three times that 7 per cent—21 to 25 per cent of all crime results
from the necessity to maintain the habit. This is particularly true in
prostitution and petty larceny.52

Another apparent consequence of the illegality of narcotics is the
expansion of, and immersion of most addicts in, a specialized addict
subculture. Cohen’s statement (see p. 85) of the conditions necessary
for the emergence of a subculture included the effective interaction
of a number of persons with similar problems of adjustment. In
drug addiction, as in homosexuality, this condition is present. It has
been argued that the addict benefits psychologically from knowledge
of and contact with others who share his plight. Furthermore,
certain forms of subculture which develop among addicts might exist
even if drug use were not an important part of their lives. This
reasoning is in line with the belief that a particular cultural climate
underlies drug use and is also suggested by Harold Finestone’s
analysis of the *“cool cat” pattern found among young male Negro
addicts in Chicago.5® Because all reports on known drug-users in
the United States indicate that young male Negroes are highly over-
represented, this particular study may be of special importance.

The drug-users interviewed by Finestone varied, of course, but a
dominant type emerged: these addicts had developed a way of life
through which they could conceive of themselves as belonging to an
elite group, a society of ““cool cats.” The “cat” tended to be a sharp
dresser, a smooth talker, and a clever manipulator—someone who
could stay “‘cool” in the face of difficulties. He viewed himself as an
operator, and in general held “squares” in contempt. His relations
with women tended to be exploitative, sometimes leading the “cat”
into pimping or at least into admiration of the pimp role. The “cat”
prided himself on getting by without working, and each “cat” had
some “hustle”—a nonwork way of “making some bread” (obtaining
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money). Every cat also had his “kick”—and the appeal of heroin was
that it provided the ultimate kick. In short,

The *“cat” sceks through a harmonious combination of charm, in-
gratiating speech, dress, music, the proper dedication to his *“kick,”
and unrestrained generosity to make of his day-to-day life a gracious
work of art. Everything is to be pleasant and everything he does and
values is to contribute to a cultivated aesthetic approach to living.
The “cool cat” excmplifies all of these elements in proper balance.
He demonstrates his ability to “play it cool” in his unruffled manner
of dealing with outsiders such as the police, and in the self-assurance
with which he confronts emergencies in the society of ‘“‘cats.”” More-
over, the “cat” feels himself to be any man’s equal. He is convinced
that he can go anywhere and mingle easily with anyone. . . .54

Finestone’s interpretation of the factors underlying this pattern high-
lights elements that would pertain even in the absence of addiction,
and in fact he states that the basic features of the “cats’” orientation
very likely preceded their introduction to heroin. He suggests that
“the ‘cat’ as a social type is the personal counterpart of an expressive
social movement,” and states that this phenomenon must be viewed
in the broader context of the social segregation and discrimination
experienced by these Negro youths. The “cat” may represent one
type of adaptation to the various frustrations felt by this group, one
attempt to develop a separate social system in which security and
status can be achieved—while repudiating the norms and values of
the discriminators (the larger society). Finestone also notes that
some features of this way of life (such as concern with dress, music,
language, and pleasure-seeking) are characteristic of the adolescent
world generally. But in addition to the typical problems of ado-
lescence, the “cat” is “confronted by a special set of problems of
color, tradition, and identity.”

REPRESSION BREEDS SUBCULTURE

Addict subculture also reflects the pressures produced by anti-
addiction policies. That is brought out in an analysis of addict life
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prepared by Seymour Fiddle, a sociologist working with the East
Harlem Protestant Parish in New York:

While certain patterns of addict life may have been in existence be-
fore the Harrison Act, the conversion of addiction into a mass crim-
inal activity appears to have given special form and meaning to

addiction, so that we may speak reasonably about an addict culture
operating as a system.%%

Fiddle cites the existence of two major aspects of this subculture: the
“circulatory system” and the “survival system.” The former term
refers to the system of roles and interrelationships through which
addicts secure illegal drugs. With the exception of physician-addicts
and some other well-to-do addicts who may obtain narcotics (il-
legally, but with slight risk) from “legitimate” sources (such as
doctors and pharmacists), all addicts in the United States must
enter into the complex underworld network distributing illicit
drugs. The addict, then, is of necessity thrown into contact with
drug peddlers or pushers, he may very likely become a pusher him-
self in order to support his habit, he invariably comes to engage in
fr(.:quent interaction with other drug-users as well as with dis
tributors. It is to his practical as well as psychological advantage to
engage .himself in every aspect of the drug-distributing and drug-
consuming world. Fiddle makes this clear in discussing key features
f‘nd functions of the “survival system,” which he lists as follows: (1)
1fleology of jgstiﬁcation; (2) the “reproductive” process; (3) defen-
sive _commu.mcation; (4) neighborhood warning systems; () Titu-
alistic, magical and cyclical patterns; and (6) the attractiveness of
personal relations.58
) Like other oppressed minorities, drug addicts adopt a justifying
ideology to support their morale and lessen their feeling of
1solat19n. A'lthough this might be true even in the absence of legal
replzfassxon, it is. all the more important in the face of such repression.
By .reproductlve_” process, Fiddle refers to the {act that the system
cont{nually requires new members in order to maintain itself. The
considerable involvement of addicts in the drug-distribution process
?ea]i, i:dwr;n:pil;:celr\;;zs ;1?, tz:is[selz;t that it is basically t'he.add.icts them-
5 . , and that therefore elimination of the
professional” peddler would not appreciably alter the problem of
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addiction. In this view, the subculture and the addict-pusher are
seen almost as causes of the addiction problem. Yet the evidence indi-
cates that they are at least partly caused, in turn, by the supply-
demand cycle and the pattern of legal repression. In any case, it is
obvious that behind whatever distribution addicts themselves engage
in are professional illicit suppliers who are motivated solely by the
desire for profit. As one addict has put it: “The trail always leads
back to the same direction, to the peddler who was originally around
to turn somebody on [introduce him to drug-taking]. . . .57

Addict argot and special speech and gestural habits may serve
practical as well as morale-enhancing functions. The need for
cohesive ties in the face of strong adverse reaction is especially
conducive to the development of such argot among deviants. But
defensive communication means more than just a special addict
jargon. Another aspect is the “grapevine system’:

Information about the coming of the police, or about the kind of
heroin being sold, in different parts of the city, are said to pass rapidly
and accurately, with what is said to be greater safety than that fur-
nished by the telephone. . . . Information is sifted out according to a
consensus concerning the reliability of different individuals. In par-
ticular, there is a belief that informers can be spotted so that they can
be excluded from the grapevine or sent onto a fake grapevine. In
some periods, information can be so valuable that it is paid for by the
addicted.o8

It is also reported that in some neighborhoods (particularly where
there is an ethnic or other communal bond) even nonaddicts may be
more or less willing to protect addicts from police interference.
Despite the usually strained relations between addicts and their
nonaddicted neighbors, “a residue of loyalty may continue to keep
the local populace from any active cooperation with the police.” As
part of the “ritual, magical, and cyclical patterns” Fiddle discusses
the addict’s use of time—which reflects the bondage of addiction and
the need for addicts in our society to devote almost all their energy
to the search for illicit supplies:

There is a time, or some time, for getting money; a time, or some
time, for getting drugs; a time, or some time, for using the drugs.
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(An interesting point is the way in which the term scoring [purchas-
ing] has been inflated to cover all phases of the process.) This triadic
pattern may be repeated several times a day, or may be abbreviated
according to the skill and fortunes of the addicted person. But what-

ever the combination, the day is ordered according to a detectable
perspective.

Through police intervention this perspective may well lose its clar-
ity, so that the day is increasingly freighted with despair, bitterness,
and confusion. These experiences themselves act as secondary sources

for drug use as the drug is called upon to perform sedative func-
tions. . . .09

Finally Fiddle notes that addict “life” serves a general function
(presumably more psychological than practical or defensive) in
fostering intense interpersonal relationships between addicted indi-
viduals.

It should not be thought that the addict subculture engulfs every-
one coming into contact with it. In all high drug-use neighborhoods
nonusing “squares” live alongside the addicts. Although drug dis-
tribution is closely related to the underworld, delinquent gangs as
such are not a key factor in the promotion of addiction. In New
York it was found that although some gangs provided “an arena in
which the use of narcotics can develop,” gencrally the gangs not
only discouraged and inhibited drug use but also satisfied needs
“which may otherwise lead to earlier use. . . .” % Another type of
misapprehension about the addict subculture may be inadvertently
created by “inside” accounts of addict life in America. It is not true
that addiction to narcotics automatically makes the individual a
member of an addict subculture. This is shown, for example, by one
study of American physician-addicts. Those interviewed ‘almost
never associated with other physician-addicts, or did not do so
knowingly. They did not have any occasion for doing so, either for
the purpose of getting drugs or for passing time, or for emotional
support.” 6 As might be expected, it was similarly found that the
physicians in question did not make use of the special addict jargon.
Thus, although there may be some psychological pressures working
to bring addicts together, the addict’s over-all social and legal status
and his relation to drug sources seem to be the overriding factors
determining subcultural membership. This point is borne out by
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the experience in Britain, where the availability of drugs eliminates
the need for addicts to involve themselves in underworld distribution
processes and thus prevents the significant development of an addict
subculture.

The gradual immersion of most American addicts in a world of
their own is inextricably connected with the general process by
which they have been cast out of respectable society. The social
definition of the addict as a criminal not only vitally influences his
behavior but also significantly affects his self-image. Certainly the
knowledge that one has become fully addicted must in itself have a
profound impact on this self-image. At the same time it is note-
worthy that although the physician-addict and the subcultural-type
addict are addicted in precisely the same physiological sense, their
self-images are likely to be strikingly different. Both may recognize
themselves as addicts, yet the physician is most unlikely to consider
himself a criminal. On the other hand, the addict who is driven to
underworld connections and to crime in order to support his habit
cannot help but begin to feel that he is an enemy of society (or at
least that society is his enemy). A self-fulfilling-prophecy cycle is set
in motion from which it is very difficult for such an addict to
extricate himself. He is aware that respectable people view him as a
criminal, and he sees that he is beginning to act like one.%2 In-
creasingly he must turn to the drug world for interpersonal support
as well as for drug supplies. As the need to finance his habit occupies
more and more of his time and energy, and as other worlds (such as
those of work, family, and so on) recede into the background or fade
away completely, addiction becomes a way of life.

Treatment

Attempts to deal with this extremely complex situation have
mainly involved the medical and psychiatric treatment of individual
addicts. It is not difficult, in a hospital setting and perhaps elsewhere,
gradually to withdraw the addict from drugs with a minimum of dis-
comfort. Unfortunately this does not constitute a real cure, for the
key characteristic of the confirmed addict is the craving for the drug
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which exists even when there is no physical dependence. Experts are
agreed that various types of postwithdrawal assistance will usually
be necessary if any real success is to be achieved.

Until recently most of the treatment of addicts in this country
took place in the U.S. Public Health Service hospitals at Lexington,
Kentucky, and at Fort Worth, Texas. With highly qualified staffs
and a comprehensive treatment program—including gradual with-
drawal from drugs, vocational and recreational activity, and a
limited amount of psychotherapy—these treatment centers have
represented a well-intentioned effort to deal with the addict medi-
cally. However, most nongovernmental observers feel that the
results have been far from satisfactory. To begin with, the federal
hospitals, which accept both voluntary patients and some compulsory
committals of addicted drug law violators, have a combined capacity
of less than 2500. Recognition that such facilities are totally inade-
quate has led, in the last five years or so, to the establishment by
several states and large cities of either special institutions or special
units in general hospitals. It seems likely that more and better treat-
ment facilities will become available in the near future.

But increasing the number and improving the quality of such
facilities does not strike at the heart of the problem of treating
addicts. Any treatment effort must come to grips with the dishearten-
ing phenomenon of probable relapse. Favorable estimates have
placed the rate (for the major specialized-treatment institutions) at
around %5 per cent; less optimistic estimates, at go-gs per cent.
Such statistics reflect something more basic than the shortcomings of
particular institutions; they illustrate the impossibility of over-
turning, by conventional medical procedures, what is often a way of
life. On his return to the community, the treated addict faces many
of the same sorts of difficulties experienced by the former convict:
lack of understanding among relatives and nonaddict friends, in-
al?ility to obtain a decent job, reinvolvement in the very cultural
Fhmate and interpersonal associations which may have led him
Into the deviance in the first place. These are all very real problems
associated with relapse, and a comprehensive treatment program
must seek to cope with them. But, in a broader sense, a complete
reassessment of the individual's outlook on life and his view of his
own goals and behavior may be necessary. It has been suggested
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that, after successful withdrawal, the former addict begins a running
struggle with his problems of social identity. As the same writer goes
on to state:

The ex-addict who is successful in remaining abstinent relates to new
groups of people, participates in their experience, and to some extent
begins to evaluate the conduct of his former associates (and perhaps
his own when he was an addict) in terms of the values of the new

group.64

Even prolonged individual psychotherapy may be insufficient to
produce this kind of transformation.

A COMMUNITY PROGRAM

A comprehensive program of action-research in the voluntary
treatment of male addicts at New York City’s Metropolitan Hospital
has convinced psychiatrists involved in that project that “new
types of therapeutic intervention” are needed, “‘and, above all, a
public health approach with the emphasis on prevention of the
disease.” Experience there has indicated that the goals and orienta-
tions of standard psychotherapy tend to clash with the addict-
patient’s preoccupation with short-term situational problems; that
the differences between the socioeconomic backgrounds and life
experiences of therapist and those of the addict cause “serious com:
munication and countertransference problems”; and that even
medically trained therapists may exhibit considerable ambivalence
regarding the program’s objectives and techniques as well as in their
general attitudes toward addicts and addiction.®s The modest success
of the program at Metropolitan Hospital has been largely the result
of the attempt to relate treatment efforts to the addict’s total situa-
tion in the local community—particularly through the development
of a close working relationship with a neighborhood agency long
occupied in assisting addicts. Out of this relationship have come
regular referral of patients (all voluntary), continuous sharing of
information about the drug situation, and a program under which
psychiatrists from the treatment unit actually spend time at the
agency seeing former and prospective patients and increasing their
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awareness of the addict subculture. The clergyman-director of this
agency insists that “neighborhood-based referral and aftercare units
are the most important of a number of parts in a total treatment
program for the addicted.” ¢ Treatment-researchers at Metropoli-
tan have outlined a “model continuum” for a total community-
based addiction-treatment program. After the initial contact be-
tween the addict and the medical staff—which might occur at the
hospital or in a cooperating neighborhood agency—there would be
a period of ambulatory care “until there could be an effective
referral to the in-patient facility for detoxification.” Such out-patient
care could take various forms: ““The patient may enter a sheltered
workshop program, may be placed on a pharmacological regime, or
may be engaged in a form of interview treatment. . . .” Once the
withdrawal from drugs has been accomplished, the patient would
be admitted to a Day-Night Center, located away from but near the
hospital. After an extended stay there, he would “return in gradual
stages to his neighborhood under the continued supervision of a
clinic which would be jointly operated by the hospital and the
neighborhood agency.” The patient would continue to receive vary-
ing forms of help from the treatment team ‘“‘until rehabilitation and
social integration were achieved.” 67

Such a program does not directly solve the problem of establishing
socially constructive neighborhood values and institutions into
which the treated addict can be “integrated,” but it does represent
an effort to relate individual care to the neighborhood setting. A
similar, if more modest, attempt to link institutional therapy with
readjustment to the community is seen in the establishment of
“halfway houses” in which addicts released from treatment institu-
tions can reside prior to complete reinvolvement in the community
at large. Because under current laws the institutionalization many
addicts undergo is in prisons or prison-like treatment centers, this
scheme may have special value. Gradual introduction to outside life,
group and individual counselling, vocational guidance, and general
support may be provided in such a setting. On the other hand,
compulsory assignment to such a program, especially when the
program maintains direct links with the formal administration of
correctional institutions, may partly undermine its effectiveness.%®
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SYNANON HOUSE

A more direct attack on the addict’s probable commitment to a
deviant value system and way of life has been the program of
Synanon House. Under this program former addicts live with and
work with current ones—withdrawing them from drugs and attempt-
ing gradually to win them over (through group discussion and other
techniques) to antidrug attitudes and positive social goals. Although
available statistics are meager, it does appear that Synanon has been
effective in keeping a substantial number of former addicts off drugs
for prolonged periods. In analyzing the program’s relative success
observers have pointed to the insistence that each member volun-
tarily submit to the rules of an expressly antiaddiction group, the
continuous indoctrination by the group in new attitudes and
behavior patterns, the group cohesion which develops through
common purpose and which is enhanced by the fact that the
“reformers” are of the members’ “own kind,” and the program’s
system of work roles representing “stages of graded competence” in
which the member works his way up to levels of increased responsi-
bility and obtains a status quite different from that of mere inmate
or even patient.?

One of the shortcomings of the program has been that, despite the
plan that members should eventually work their way out of the
system so that they are both living and working in the outside
community, most members who have successfully abstained from
drugs have in fact remained (vocationally as well as residentially)
within the organization. This suggests limits on the extent to which
Synanon can fully rehabilitate addicts (let alone solve the addiction
problem). One writer, emphasizing these limitations, has suggested
that actually members have substituted a dependence on Synanon
for the dependence on drugs, and that the program should be seen
as a protective community rather than a truly therapeutic com-
munity aimed at the eventual reintegration of the patient with the
outside world.” Despite this shortcoming, Synanon seems to show
considerable promise as a device for the voluntary treatment of at
least some addicts. The program has encountered community pro-
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tests in various locales when it has attempted to set up residential
centers, but this has not prevented the establishment and apparently
smooth operation of a number of Synanon houses.

KEY TREATMENT ISSUES

Most general discussions of the treatment of addiction have
indicated dispute about three central and interrelated issues. The
first involves institutional versus out-patient treatment. Experts
generally agree that a hospital provides the most appropriate setting
for the withdrawal of the addict from drugs. At the same time, some
observers emphasize that specialized treatment facilities for addicts
have certain drawbacks. One authority states: “My opinion, borne
out by experience, is that any treatment center which brings active
drug addicts together in large numbers is bound to fail of its
purpose.” * One addict’s account of her stay in Lexington em-
phasized the fact that conversation among the patients was almost
entirely about narcotics. Rather than being weaned away from the
world of drugs, the patient may thus experience a strengthening
and reinforcement of his identification with that world. As this girl
went on to say, it was on release from Lexington that she became
convinced she was an incurable addict: “I felt beaten when I got out
of there, really beaten.” 72 The very process of treatment, then, if
it occurs in a compulsory context, may promote and reinforce the
addict’s deviant self-image.

Officially, American policy has sanctioned only institutional treat-
ment of addicts. OQut-patient treatment has persistently been repudi-
ated in material distributed by the Bureau of Narcotics—which fre-
quently cites a 1924 pronouncement of the American Medical As-
sociation opposing such treatment. Insistence on the need to hos-
pitalize addicts may prevent useful exploration of other treatment
approaches. One project in New York has indicated that some ad-
dicts can be successfully withdrawn on an out-patient basis, and
suggested that the difficulties of dealing with addicts as voluntary
out-patients have sometimes been exaggerated. The ability of this
project to keep thirteen addicts in voluntary out-patient treatment

for a full year was attributed to its nonpunitive and nonmoralizing
orientation.”®
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Closely related to the out-patient-institutional dispute are strong
differences of opinion about the value of compulsory treatment.
Under present policies, most institutionalization of addicts is more
or less compulsory. Addicts are directly committed by courts, given
the option of commitment instead of prison, or else forced into
treatment by the pressures of maintaining the drug habit illegally
(for example, many addicts undergo withdrawal treatment in order
that they can resume their drug use at a lower dosage level and
hence at lower cost). The extremely high relapse rate has convinced
some observers that compulsory treatment simply will not work.
When the compulsion is blatant, it will make little difference that
the institution is called a treatment center or hospital, and that the
addict is labeled a patient rather than an offender. As Szasz and
Goffman have suggested in their discussions of commitment to
mental institutions, the facts of deprivation of liberty and of in-
voluntary immersion in the life of a “total institution” will often
overshadow in the committed individual’s view any appreciation
he might have of efforts by the treatment staff to help him.” This
may be particularly true in the addict’s case since ordinarily he will
be fully capable of understanding just what is happening to him.
In any case, apart from how the patient views a specific institutional
program, there is the basic problem that without the addict’s coop-
eration in a genuine effort at prolonged abstinence no cure can be
expected. Although some therapists have stated that addict-patients
require compulsion to help them develop the self-discipline neces-
sary for a cure, others stress that the success of any treatment pro-
gram has been the result of its voluntary character. They urge that
it may be necessary to recognize that one simply cannot cure an
addict, in the long term, against his will.

This brings up a third major issue in addiction treatment: are
the terms cure and treatment synonymous? All specialists agree that
addiction is undesirable and that the ultimate goal should be
its elimination—insofar as that is possible. Some believe, however,
that a preoccupation with the total elimination of addiction and
with the cure of individual addicts has unnecessarily limited efforts
at more general medical management of the addiction problem.
Thus it has been widely argued that any treatment program under
which some addicts might receive medically prescribed drugs would
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involve doctors in the perpetuation of disease and amount to an
abandonment of the effort to cure addiction. This argument con-
veniently ignores the fact that addiction is actually being perpetu-
ated under the present arrangements, even if doctors play no direct
part in its perpetuation. As the author of the New York Academy
of Medicine’s 1955 proposal for narcotics clinics pointed out:

We are not saying to give the addicts more drugs. We are simply ad-
vising a different method of distribution . . . every addict gets his
drug right now . . . why not let him have his minimum requirements
under licensed medical supervision, rather than force him to get it by
criminal activities, through criminal channels??5

Increasingly, proposals for narcotics reform urge placing as many
addicts as possible under some kind of medical management. Treat-
ment should depend on the particular addict’s problems and prog-
nosis. If medical administration of drugs is necessary even for a
prolonged period—during efforts to enlist cooperation in a cure,
or in a case in which cure seems unlikely—then such administration
(occurring as part of an over-all treatment program) should be con-
sidered a legitimate aspect of medical practice in this area. These
proposals involve recognizing that different types of addicts may
require varying treatment approaches. Even more significantly, per-
haps, they offer a major advantage conspicuously absent from all
crash programs to cure individual addicts. Medical administration
of low-cost legal drugs could drastically undercut the economic in-
centives underlying the illicit traffic and could largely eliminate
various secondary aspects of addiction as a social problem.

The British Experience

Realization of this possibility has heightened American interest
in Great Britain’s approach to the narcotics problem.? In sharp
contrast with American drug policies, the British procedure is to
treat addiction almost entirely as a medical matter. The general
tenor of public policy was suggested in the 1926 report of a gov-
ernmental advisory committee: “With few exceptions, addiction to
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morphine and heroin should be regarded as a manifestation of a
morbid state, and not as a mere form of vicious indulgence.” ™
Under the Dangerous Drugs Act™ and supplementary regulations,
the British maintain careful control over the possession and supply
of opiates (and certain other drugs). Authorized drug-handlers must
keep full records of all drug transactions, and such records are sub-
ject to periodic inspection by the Home Office and special Ministry
of Health inspectors. Doctors who improperly divert narcotics sup-
plies to their own use or who otherwise violate the drug laws are
subject to fine or imprisonment, and also may lose the right to
possess and prescribe such drugs. The treatment of addicts, however,
rests with medical practitioners. Although the government advises
doctors to exercise caution in prescribing narcotics, physicians may
in fact legally supply narcotics to addicts:

. . morphine or heroin may properly be administered to addicts
in the following circumstances, namely (a) where patients are under
treatment by the gradual withdrawal method with a view to cure,
(b) where it has been demonstrated, after a prolonged attempt at
cure, that the use of the drug cannot be safely discontinued entirely,
on account of the severity of the withdrawal symptoms produced, (c)
where it has been similarly demonstrated that the patient, while
capable of leading a useful and relatively normal life when a certain
minimum dose is regularly administered, becomes incapable of this
when the drug is entirely discontinued.?®

A Home Office memorandum to doctors warns that “‘the continued
supply of drugs . . . solely for the gratification of addiction is not
regarded as a medical need,” 8 but the physician remains the final
arbiter of what constitutes proper medical treatment of addicts.
There have been only a few cases in which physicians had been
prosecuted for what was thought to be overprescribing to addicts;
when there is such a prosecution, the courts tend to uphold the
physician’s professional judgment. Inspection of drug records is used
mainly to uncover doctor-addicts who may prescribe for fictitious
patients. Even when such instances come to light, the doctor is likely
to receive a relatively light punishment—typically a fine and with-
drawal of his authority to possess and prescribe dangerous drugs.

There is no required registration of addicts in Britain, but doc-
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tors are requested to inform the Home Office of addicts coming -to
their attention and it is believed that the Office’s file contains bri€
data on most of the country's addicted persons. The British make€
no provision for compulsory commitment of addicts, but most doc
tors apparently do try gradually to reduce the addict’s dosage an
to induce him to undergo institutional withdrawal treatment.

authoritative American report has summarized the British policy 2
follows:

. . the British medical profession is in full and virtually unchal-
lenged control of the distribution of drugs, and this includes distribu”
tion, by prescription or administration, to addicts when necessary:
The function of the police is to aid and protect medical control,
rather than to substitute for it.81

In 1961, a British governmental study found this policy to be w.ork-
ing well. Changes disapproved by an Interdepartmental Committee
included compulsory committal, compulsory registration of addicts,
and the establishment of specialized-treatment institutions. It statffd
also that “irregularities in prescribing of dangerous drugs ar€ 1n-
frequent and would not justify further statutory controls.” 82 ]
Under this policy the British addiction problem has remained
remarkably benign.ts There are believed to be less than one thou-
sand opiate addicts in the entire United Kingdom. There is prac
tically no illicit traffic in opiates, because the legal provision of
low-cost drugs (the addict qualifies as a patient under the Natic_)nal
Health Service and is charged only two shillings per prescriptlon)
has largely eliminated the profit incentives supporting such traffic.
Similarly, as already noted, serious addict-crime is almost nonex-
istent. The addict in Britain need not become a thief or a prostitute
in order to support his habit. Very few addicts are imprisoned for
any sort of offense. Occasionally an addict will commit a minor
violation of the narcotics laws (for example, forging a prescription)
to increase his legally prescribed dose, but such incidents aré not
frequent. Addiction and the underworld have not become inter-
meshed, and there has been no serious spread of narcotic addiction
to juveniles, British policy has also inhibited the development of
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an addict subculture. The addict is not subjected to a continuous
struggle for economic survival and for drug supplies, nor need he
constantly attempt to maximize his anonymity and mobility. There
is relatively little need for group support, and actual contact with
other addicts may be slight. Despite the lack of compulsory com-
mitment and special treatment, there is no evidence that the British
have been any less successful in treating addiction as a disease than
we have in this country. It is, in fact, quite possible that a non-
punitive approach, such as the British have taken, increases the
likelihood of enlisting the cooperation of addicts in serious attempts
at cure.84

There have been conflicting interpretations of the British experi-
ence. The Federal Bureau of Narcotics has sought to convey the im-
pression that British policy is really the same as that in this country
—noting that in Britain narcotics are subject to wide statutory con-
trol and that indiscriminate administration of drugs to addicts is
not permitted. Attention is focused on the warning against prescrib-
ing “for the mere gratification of addiction,” while the stated (even
if nonstatutory) criteria for prescribing, as well as the general spirit
of British policy and its actual administration, are largely ignored.®®
More serious arguments concern the significance of Great Britain’s
successful control of addiction and its relevance to the drug prob-
lem in this country. Some observers believe that the British have
been able to adopt a nonpunitive policy precisely because of the
benign nature and extent of their addiction problem. Likewise it
has been suggested that the vastly differing drug situations in the
two countries, as well as more general cultural differences, render
the British experience largely irrelevant to the American situation.86

On the other hand, there is no denying that the British have kept
addiction under remarkable control, and it would seem that their
refusal to treat the addict as a criminal has at least helped to keep
him from becoming one. The differences between the two countries
and their addiction problems do not, in themselves, invalidate ele-
ments of medical and sociolegal soundness embodied in the British
policies. Clearly, Great Britain has developed no secret formula that
would solve the addiction problem in the United States. And it is
possible that disputes about the British system have even confused
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the discussion of proposals for changing American policy. Propo-
nents of a reform cite the British approach with approval—not as a
universally applicable panacea, but as an illustration of the common
sense and humanity felt to be lacking in American policies, and as
evidence that a medically oriented approach to addiction need not
have disastrous effects.

Steps Toward Reform

For some years it has been evident that the American medical
profession does not entirely support prevailing antinarcotics meas-
ures. One of the first major statements by an important medical

organization was made in 1955 by a committee of the New York
Academy of Medicine:

There should be a change in attitude toward the addict. He is a sick
person, not a criminal. That he may commit criminal acts to main-
tain his drug supply is recognized; but it is unjust to consider him
criminal simply because he uses narcotic drugs. The Academy be-
lieves that the most effective way to eradicate drug addiction is to take
the profit out of the illicit drug traffic.87

To that end, the committee proposed a national network of fed-
erally controlled dispensary-clinics at which addicts could receive
drugs at low cost. The clinics, it was felt, would provide a setting
for intensive treatment efforts and research. In a second report, is-
sued in 1963, the Academy reviewed the controversy caused by its
original proposals, evaluated findings and arguments concerning the
British experience (from which the committee found “nothing
that alters and much that supports its conception of what ought to
be done in the United States”), and strongly reaffirmed its earlier
call for a medical approach to addiction. The committee empha-
sized that present policy does nothing to curb illicit traffic by re-
moving profit incentives, and unnecessarily hampers doctors in their
treatment of addicts, The report concluded with an insistence that
the addict be considered a sick person: “This attitude should be a
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dominant thesis permeating and setting the tone in the policy and
practices of every agency.” 8

Also very influential has been the report of a joint committee of
the American Bar Association and the American Medical Associa-
tion—originally issued in 1956 and published for general distribu-
tion in 1961.8° A comprehensive analysis of the entire drug prob-
lem, this report recommended the establishment, on a controlled
basis, of an experimental out-patient clinic for the treatment of
addicts, in order to explore the possibilities of treatment in the
community as well as in institutions. Other medical groups and
prominent individuals have urged reforms which would include ex-
perimentation with out-patient treatment and even maintenance
administration of drugs. The official position of the AMA on these
matters now seems to be that although it does not approve of either
procedure, limited experimentation on these matters by qualified
practitioners is consistent with good medical practice.?® Such ex-
periments are beginning to be undertaken. The National Associa-
tion for the Prevention of Addiction to Narcotics (NAPAN) has
announced two pilot programs that will test ambulatory treatment,?!
and the New York State Department of Mental Hygiene has begun
a small-scale experiment to test the consequences of providing ad-
dicts with controlled doses of drugs.?? The results of these prelimi-
nary tests will have to be assessed cautiously. Because different types
of addicts may require or be amenable to different forms of treat-
ment, no single path for the future treatment of addiction is likely
to be indicated. On the other hand, if the subjects in these experi-
ments have been carefully chosen, and if excessive generalization
from the findings is avoided, some new light may be thrown on the
diversity of possible treatment approaches.

Such experimentation may be expected to continue for some time,
but recent and pending legislation and pronouncements at the 1962
White House Conference on Narcotics and Drug Abuse®$ indicate
that the major innovation in narcotics policy in the near future will
be the “civil commitment” approach. Under this plan (variants of
which have been adopted in New York and California), some ad-
dicted narcotics offenders are given the option of undergoing treat-
ment while criminal charges are held in abeyance. Although these
plans do envision some possibilities for voluntary commitment, it
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appears that they will typically operate after arrest—merely provid-
ing an alternative disposition of the offender. The program may
afford certain addicts a little better treatment than they would have
received under previous laws, but the total punitive context would
not be significantly altered. As Lindesmith has stated:

The system’s faults appears to be limited applicability, reliance on
coercion, failure to make any fundamental change in the structure of
the criminal law and failure to give the medical profession an im-
portant role. The plan will probably not materially affect the illicit
traffic, the criminality of addicts or the spread of the habit.94

Such a program seems unlikely to meet with much success, for it
relies on a form of compulsory treatment. Though some proponents
of civil commitment have given the impression that it represents a
real breakthrough toward a medical policy on addiction, critics state
that it is a weak compromise reflecting at best an ambivalence in
the attitude toward the addict.

This ambivalence was seen in the recent report of the President’s
Advisory Commission on Narcotics and Drug Abuse.% The Com-
mission recognized that harsh legal sanctions will not by themselves
solve the narcotics problem and called for increased emphasis on
rehabilitation. It proposed amendment of existing laws with their
mandatory minimum sentences to allow for more judicial discre-
tion, particularly in cases involving possession of drugs without in-
tent to sell. Although it recommended new treatment programs and
more assistance to treatment efforts, the Commission strongly sup-
ported the civil commitment idea, and in fact called specifically for
a federal civil commitment law. Although the Commission rather
abruptly dismissed the British experience and stated the dominant
view opposing out-patient treatment and the sustaining of repeatedly
relapsing addicts on maintenance doses, it did approve experimen-
tation in these areas, and also called for amendment of the existing
federal regulations on medical treatment of addicts. The Commis-
sion also proposed some organizational changes which could have

the effect of more strictly limiting the Bureau of Narcotics’ activi-
ties to law enforcement matters.
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Arguments Against Legalization

Although there is a growing receptiveness in the United States
to the redefinition of drug addiction as a medical problem, strong
opposition continues to be directed against any plan that can be
construed as involving legalization of addiction. One of the key
arguments has already been noted—that any legal provision of drugs
to addicts constitutes an abandonment of the fight to eradicate ad-
diction. A second line of opposition asserts that legalization would
not produce the desired beneficial results. Addicts, it is claimed,
would not be content with the legally provided drugs, and illicit
traffic and addict-crime would persist.

In this connection, federal drug officials frequently cite the early
and largely unsuccessful experiment with municipal drug clinics.
Between 1912 and 1925 there were clinics dispensing low-cost nar-
cotics to addicts in over forty American cities. These institutions
operated for varying lengths of time and with varying degrees of
efficiency and success; eventually they were all closed down by the
federal government. There is considerable dispute about this clinic
program. Some accounts indicate that in certain localities legal pro-
vision of low-cost drugs by the clinics cut significantly into the black
market as well as putting large numbers of addicts into contact with
medical men. It appears that the clinics were shut down largely on
the basis of complaints against the one in New York, which was so
badly mismanaged that its activities hardly provided a reasonable
basis for any general evaluation of a clinic program.?® However, it
is clear that medical men were disillusioned about the operation of
clinics, and in 1924 the American Medical Association passed a reso-
lution calling on federal and state governments “to exert their full
powers and authority to put an end to all manner of so-called [i.e.,
out-patient] ambulatory methods of treatment of narcotic drug ad-
diction, whether practiced by the private physician or by the so-
called ‘narcotic clinic’ or dispensary.” At least until very recently
this resolution has been cited by the Federal Bureau of Narcotics
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as constituting the final and unchallenged stand of the medical pro-
fession, and as support for the Bureau’s opposition to a full medi-
cal addiction policy.??

It is evident that the clinic experiment was not a striking success,
but few impartial experts infer from it the inevitable failure of any
such program. A key question, of course, is whether the addict’s in-
creasing tolerance will always cause him to seek more and more
drugs, and hence to be unsatisfied with legal supplies. There is con-
siderable argument about this point, and (as noted) some experi-
ments designed to discover the answer are now being conducted. It
is known that at least some addicts have been able to get along
fairly well on relatively stable doses, and the British experience
seems to lend further support to this possibility.

It is sometimes argued that medical management of addiction
would actually make the situation much worse—in particular, that
it would lead to a vast increase in addiction. In suggesting this, op-
ponents of reform have been less than scrupulous in their charac-
terization of reform proposals. They have, for example, described
plans for a medical approach as involving “giving everyone free
access to drugs.” Such characterizations ignore the general treatment
context within which any proposed prescription of drugs would
occur, as well as the fact that all such plans limit the program to
existing addicts. Furthermore, as the New York Academy of Medi-
cine has pointed out, even in those relatively few instances where
(after careful clinical evaluation) maintenance is deemed necessary,
the cases would be kept under continuous review. Most of these
patients would be maintained “only until it was determined that
withdrawal was appropriate and they were ready for it. For many
the period would be short.” 98

It is true that legal administration of drugs to known addicts
would not directly produce any decrease in the number of addiction
cases, but that would not be the immediate purpose of such a pro-
gram. On the other hand, as a careful analysis of the various argu-
ments recently noted: ‘““There is not the slightest reason to suppose
that the new policy would increase the number of addicts. If any-
thing, it would tend to inhibit the induction of new cases.” *® This
is because, as has already been seen, significant effects on the illicit
traffic could be expected.
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At the core of much of the officially expressed opposition to drug-
law reform has been the conviction that addiction is a vice which
should not in any way be condoned and that the addict is basically
a wrongdoer and not just a sick person. The Federal Bureau of Nar-
cotics has ignored the fact that addiction is no more condoned by
being managed medically than it is by being fostered illegally. It
has refused to recognize the element of compulsion underlying the
addict’s behavior, and the fact that legal pressures account for much
of his criminal activity. Representative of this viewpoint is the as-
sertion by former U.S. Commissioner of Narcotics Harry Anslinger
that almost all addicts are parasites and that “the parasitic drug
addict is a tremendous burden on the community.” 1% During his
tenure of office, critics stressed the influence of Anslinger’s views
and activities, often calling for his retirement (which took place in
1962) as a key prerequisite to reform.101

Public Attitudes Toward Addicts

Opponents of reform have insisted that public opinion would
never countcnance a radical change in narcotics policy. According
to one law enforcement officer, addiction is similar to robbery in
that “both of these types of behavior, even though they were not
illegal, would still be offensive to the great majority of the public,
which would react by lynch law or some other type of punitive
activity.” 102 Actually, statements of this sort represent mere assump-
tions as to how allegedly right-thinking people should or will feel.
There are not many data directly bearing on public attitudes toward
addicts and addiction. Although a few studies have revealed strongly
punitive outlooks on narcotics use, it is likely that these views are
now being tempered by the new emphasis on medical approaches.
As the public gets more accurate information about addiction, it is
more likely to distinguish in its judgments between the addict and
the nonaddicted distributor. It has been pointed out, too, that such
punitiveness as does exist has been largely the result of the long-
time dissemination of antiaddict views by narcotics officials. Public
opinion cannot be presented as the basis or justification for a puni-
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tive policy when it has—at least in part—been created by that
policy.103
Various factors may account for the wide public acceptance of

punitive attitudes on addiction. Like the homosexual, the addict
has long served as a scapegoat:

Addicts, to a greater or lesser extent, always have been a pariah class
which has not been in a position to refute any charges levelled against

it. Apparently it gives people some kind of secret satisfaction to call
names when they cannot understand.104

Some of the hostility toward addicts has undoubtedly been due
to the misconceptions fostered by the “dope fiend” myth. But even
among individuals who reject the myth there may be little sympathy
for the addict. The very passivity and unproductiveness character-
istic of most addicts are strongly disapproved of in the dynamic,
work-oriented American society. The fact that some addicts would
work reasonably well when receiving legally prescribed doses might
not greatly influence the general reaction, even if it were more
widely known. That the acceptance of certain relatively unproduc-
tive individuals might be less socially undesirable than the forcing
of such individuals into overtly antisocial acts is a viewpoint that
has yet to receive wide approval.

Until recently, the addict had few public spokesmen while the
repressive, antiaddict attitude received strong support from public
officials. Indeed, some critics argued that these officials had devel-
oped a vested interest in existing policies. In a sense, the medical
profession also benefited {rom such policies, which relieved the pro-
fession of the responsibility for dealing with addiction. Inability to
effect easy and lasting cures, and the well'known fact that addicts
are extremely difficult patients, may have contributed to medical
ambivalence toward drug-law reform. One of the major factors be-
hind such policy changes as are now taking place is the medical
profession’s apparent willingness to accept increased responsibility
for the treatment and management of addicts. Although this change
of heart may reflect an acceptance of some of the sociolegal consid-
erations outlined in this chapter, it is more likely caused by an un-
willingness any longer to countenance the inhumanity of present
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policy and by the realization that addicts as “human beings in dis-
tress are morally entitled to the best help that can be offered
them. . . .” 105

Summanry

In the United States it is not, strictly speaking, a crime to be a
drug addict. Yet this is the practical effect of the statutes that make
it illegal for the addict to possess the narcotic he craves, and of
regulations inhibiting (virtually banning) the prescription of these
drugs to addicts by physicians. The addict’s consequent illicit pur-
chase of narcotics clearly constitutes a victimless crime as the concept
is defined in this book. The addict is unlikely to complain against
his illicit provider, and hence the laws banning such transactions
are highly unenforceable. As in the case of abortion, a powerful
illegal traffic in the demanded commodity arises; here the profit in-
centives are tremendously heightened by the continuous nature of
the addict’s demand and by his almost unlimited vulnerability. As
in the case of homosexuality, the addict role may often take on
primacy, as the entire existence comes to be centered around the
need to finance and supply the drug habit.

The effects of this situation, in shaping the addict’s self-image and
behavior, are profound. The need to counteract law enforcement
efforts and to maintain continuous contact with illegal drug sources,
together with the enveloping and long-term nature of the shared
adjustment problems, lead to the development of a special addict
subculture. The problem of drug addiction can be seen, then, as
embodying—in perhaps even more extreme form—tendencies ob-
served in the examples of abortion and homosexuality. The unen-
forceability of the law, the growth of a thriving and well-organized
illicit traffic, the secondary deviance on the part of the offending
individual, the development of criminal self-images, and the evolu-
tion of a large-scale deviant subculture are all present.

In recent years there has been an increasingly strong current of
professional opinion asserting that addiction should not be consid-
ered a crime at all but, rather, a disease. It is contended that treat-
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ing the addict as a patient rather than as a criminal might drastically
reduce the secondary aspects of the narcotics problem. Reform pro-
posals aimed at undercutting the illicit traffic in drugs and putting
most addicts under medical care often include the possibility of
medical provision of low-cost drugs where that is deemed necessary.
Such plans are still the subject of much controversy, but compromise
measures (including greater judicial discretion in sentencing of drug
violators, more and better treatment programs, and compulsory civil
commitment for treatment) have already been enacted in some jur-

isdictions. The prospects for more thoroughgoing reform will depend
largely on the overall attitudes toward addicts and addiction devel-

oped in the concerned professional groups and disseminated to the
public at large.
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Crimes Without Victims

The Concept

Now that several crimes without victims have been examined in
some detail, it may be useful to consider more generally the meaning
and significance of that phrase. It refers essentially to the willing
exchange, among adults, of strongly demanded but legally proscribed
goods or services. Do prohibitions of this sort, and the social prob-
lems to which they are directed (and of which they are a part), con-
stitute a sociologically meaningful category? H. L. A. Hart has asked:
“Ought immorality as such to be a crime?”’ 1 Crimes without victims
involve attempts to legislate morality for its own sake; the two con-
ceptions very largely relate to the same thing. From the sociological
standpoint, however, reference to the victimless nature of the of-
fense may have certain advantages. It reveals the basis for saying
that certain laws are indeed designed merely to legislate morality.
It also highlights an important criterion for determining which
laws fall into this category—the question: “Is there, in this particu-
lar situation, any real victimization?”

Another concept closely related to the analysis in this book is
dissensus. With respect to each of the cases examined here, there
is a lack of public consensus about the law. However, consensus is
similarly lacking in the enactment and execution of other criminal
laws, yet not all those instances involve the peculiar characteristics
of the deviance situations described here. For instance, not only is
there extensive violation of existing income tax laws, but there also
appears to be considerable ambivalence in public attitudes toward
these statutes (at least toward their specific provisions if not their
very existence). But although these laws are not easily or completely
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enforceable, they do not give rise to the secondary elaboration of
deviance and the related problems evident in the examples discussed
above. A main point of differentiation seems to be the element of
transaction, or exchange. Crimes without victims may be limited
to those situations in which one person obtains from another, in a
fairly direct exchange, a commodity or personal service which is
socially disapproved and legally proscribed.

This limitation is admittedly somewhat arbitrary. It can be seen
that there are other offenses in which there really is no victim. And
if one were solely concerned with straight description, the phrase
exchange crimes or even business crimes (i.e., offenses giving rise to
illegal businesses) might be almost as appropriate a label for the
subject matter of this book. But, as already mentioned, the concept
of victimless crime helps to pinpoint a major criterion for evaluating
policies, and this, too, is of concern in this discussion. The limita-
tion of the concept to the exchange situations keeps it from getting
out of hand. In a sense, every criminal law represents a societal
judgment establishing both an offender and an individual or col-
lective victim. Where there is direct offense by one person against
another person or his property, the victim and victimizer are easily
identified. On the other hand, in a crime against the state or a crime
against morals, the victim becomes more elusive. And when the law
specifically insists that a person is a victim even if the facts con-
tradict that contention—for instance, sexual intercourse with a girl
“under the age of consent” is statutory rape, even though she con-
sents—the victim element is blurred still further.

In the examples considered here, the “harm” seen in the pro-
scribed transaction seems primarily to be harm to the participati"g
individuals themselves (apart from any alleged harm to general
morals). Does the term self-harm, then, adequately describe the sit-
uations being considered? Not quite. In the first place, there is much
dispute as to the extent of self-harm actually involved in the vari-
ous proscribed behaviors. But, beyond that, not all proscriptions of
self-harm produce situations of the sort analyzed here. Thus legal
attempts to ban suicide or masturbation might seem to establish
victimless crime situations in the sense of prohibiting self-harm, but
precisely because the offense involves only the lone individual there
is little or no basis for any elaboration of the deviance. Perhaps it
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is the combination of an exchange transaction and lack of apparent
harm to others that constitutes the core of the victimless crime
situation as here defined. Not all “exchange crimes” would qualify,
because in some there may be evident harm to others. This is seen
in the case of wartime black-market operations, in which the ex-
change of proscribed but strongly demanded goods between willing
sellers and buyers does work patently to the disadvantage of many
other individuals. Perhaps it is because the buyer of such goods is
attempting to get more than his fair share of commodities desired
by a large proportion of the general citizenry that dispassionate
observers can easily view his behavior as harmful to society.2 Of
course it must be kept in mind that even dispassionate analysts will
differ in their assessments of the harm involved in particular situa-
tions, and indeed there will be some individuals who see distinct
harm to others even in the nonvictim situations described in this
book.

One feature which seems to characterize all crimes without vic-
tims is the unenforceability of the laws surrounding them. Such
unenforceability stems directly from the lack of a complainant and
the consequent difficulty in obtaining evidence. Also significant is
the low visibility of these offenses. If for some reason the proscribed
exchanges had to occur always in public, enforcement would be far
more efficient. Obviously the willing nature of the interpersonal ex-
change and the privacy in which it can take place are related. An-
other apparent consequence of privacy and lack of a complainant
(combined with public ambivalence about the law) is the invitation
to police corruption. Outside of these points, however, there is con-
siderable variation within the category of crimes without victims.
A comparison of the three situations analyzed in this book, may
provide some hints as to the factors determining the expansion of
deviance in the victimless crime sphere.

The Self-Image

In all three cases, the individuals involved tend to develop, in
some degree, a deviant self-image. This is largely the result of the
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dominant social definition of their behavior as being outside the
pale of respectability, and the more specific labeling of the behavior
as “criminal” reinforces and heightens this process. It is, of course,
very difficult if not impossible to draw a clear-cut distinction be-
tween a deviant self-image and a criminal one. In a sense perhaps
only differences of degree exist. Yet the criminalization of deviance
may have an especially crucial influence on the individual’s view of
himself. Thus, the realization that they are considered criminals and
—even more significantly—the need to act like criminals causes most
drug addicts in this country to develop—at the very least—a pro-
nouncedly antisocial outlook. The doctor-addict, though also clearly
a deviant, is unlikely to consider himself a criminal because he can
maintain his habit with relative ease and through quasilegal means.
The extent of deviant self-image seems, then, to be directly related
to the degree of primacy® taken on by the deviant role, or the ex-
tent to which the deviant behavior comes to be elaborated into a
role at all. And primacy relates closely to the extent to which the
deviant must, in order to satisfy the proscribed demand, engage
himself in various instrumental and supportive activities.

The Subculture

This raises the matter of subculture, the development of which
is similarly dependent on the nature and extent of the engagement
or involvement required of the particular type of deviant. There is
pronounced subcultural development in the cases of homosexuality
and drug addiction but none in the case of abortion. (Quite simply,
in getting what she is looking for, the woman who has had an abor-
tion has no need for frequent or continuing contact with other
abortion-seekers.) Partly, it would seem, the development of a sub-
culture has something to do with the continuing nature of the de-
viant behavior. Generally speaking, abortion is a discrete act, which
one can easily bracket in time and space. This explanation is too
simple, however, for the physician-addict is indeed continuously
addicted yet he does not display subcultural involvement. It is not



Crimes Without Victims 173

then merely the continuing nature of the basic deviant act that
establishes the basis for a subculture but, again, the need for con-
tinuous contact with other like individuals in order for the basic
deviant acts to be carried out. (There are, of course, psychological
considerations which-—as noted in the specific studies—may well
exert some pressure on deviants to come together, even in the ab-
sence of practical need.) This assertion still leaves open the ques-
tion of how and to what extent legal repression affects such need.
Earlier chapters have suggested some instances of fairly specific and
direct influence. Perhaps the best example is drug addiction, where
it seems clear that the curbing of legitimate supplies tremendously
increases the addict’s practical need for involvement with other
addicts. The role of law in stimulating the development of deviant
subculture is less clear in the case of homosexuality. It is interesting
to speculate, for example, that the homosexual subculture would be
appreciably weaker if all confirmed homosexuals were free to em-
bark on homosexual marriages without fear of legal interference.
As noted in the introduction, it is extremely difficult, in trying to
answer such questions, to analyze the effects of legal sanctions apart
from the influence of the concurrently existing general social dis-
approval.

It should be clear from this discussion that deviant self-images
and involvement in deviant subcultures are interrelated phenomena.
Involvement in such a subculture, however, is not an absolute pre-
requisite to the development of a deviant self-concept. The physi-
cian-addict, for example, may well have a consciousness of his con-
tinuing deviance and experience great uneasiness about it, even if
he has not become generally alienated and totally self-condemning.
Likewise, engagement in deviant or criminal behavior may have a
pronounced impact on one’s self-concept even when the individual
is not involved In continuous behavior patterns that imply taking
on a set and deviant role. The guilt feelings of the aborted woman
serve to illustrate such possibilities.
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Secondary Crime

A consideration of the development of an illicit traffic reveals
further variation among the three victimless crimes. In the case of
abortion and drug addiction, there is a thriving illicit market, al-
though the degree of elaboration and organization may be some-
what greater in the drug situation—owing perhaps to the continu-
ous and particularly compulsive nature of the addict’s demand. A
related point may be that the addict demands a scarce commodity,
whereas the abortion-seeker requires a personal service. It may be
somexjvhat more difficult to supply the commodity, and possibly this
may intensify the profit factor and thereby strengthen the black-
market operation. However, it should be stressed that the demand
for .?ervices as well as that for goods can indeed provide the basis
for illicit traffic. Not only is this seen in the abortion situation, but
also in the somewhat analogous cases of prostitution and gambling
(W_hiCh would seem to be two more major examples of victimless
crime). Perhaps the most interesting point of variation regarding
illicit t.rafﬁc is its very slight development in connection with homo-
sexuality. As already noted, this appears to be owing to the peculiar
supply-demand situation regarding such deviance; the homosexual
need not (and, in fact, may only infrequently) turn to nonhomo-
sexuals to effect the proscribed transaction.

It may also be useful to consider why the drug addict engages in
much secondary crime while the deviants in the other two situations
do not. Obviously the immediate cause is the financial pressure the
addict faces in attempting to support his habit. To what, in turn,
may _this be attributed? Again, the fact that the addict seeks a com-
modity might seem relevant, although this factor does not appear
t_o-b_e conclusive. Rather it is the continuous neced for what the
illicit market has to offer, together with the fact that such offering
Tnust‘ be paid for, that drives the deviant into secondary crime. It
is quite possible that a woman continuously seeking abortions could
come under severe financial pressure and resort to crime to finance
such activity. But most women do not seek abortions continuously,
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and so the problem does not arise (though in the lower socioeco-
nomic strata some petty crime to finance even a single abortion may
occur). Among compulsive gamblers, where there may be almost no
limit to the funds the individual requires in order to engage in the
desired activity, financial pressures can easily lead to secondary
crime.

The Social Reaction

The analysis of abortion, homosexuality, and drug addiction also
illustrates some general aspects of social reaction to deviance. In all
three cases, public reaction and existing legislation are at least partly
based on vital misconceptions about the nature of the deviant be-
havior. This is not, of course, an inevitable characteristic of public
reaction to all deviance, nor is there something about the victimless
crime situation that necessarily implies such misinformation. And
it should be stressed that stereotyped notions certainly are not the
sole support of existing reactions to these problems. Still, the preva-
lence of misleading notions is startling, and it is particularly inter-
esting that in all three cases information about relatively harmless
aspects of the deviance has not received wide attention. Thus the
real effects of opiates on the addict’s behavior and physical condi-
tion, the relative safety of most hospital abortions, and the non-
stereotypical behavior of many homosexuals—all key facts—have
been insufficiently emphasized in popular discussions of these forms
of deviance. This can be attributed, in part, to mere lack of infor-
mation; at the same time, it seems apparent that opponents of re-
form proposals have made it a point to neglect such factors—which
would, after all, considerably weaken their arguments.

This suggests the importance of the group and individual func-
tions or interests served by existing policies, which—as suggested in
Chapter 1—may extend far beyond the obvious economic interests
of illicit suppliers. Such functions vary considerably in nature and
intensity. There is, for example, the rather specific and strong vested
interest of a specialized law enforcement agency, such as the Federal
Bureau of Narcotics. Or there may be a less direct group interest
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served. Thus, with regard to both addiction and abortion, present
policy may in some measure reflect the medical profession’s ambiva-
lent attitude toward taking on major responsibility for management
of the problem. On the individual level, punitive reactions to de-
viance may serve various kinds of functions. Every deviant is, in
some sense, a psychological scapegoat—a social sacrifice who comple-
ments and at the same time establishes the very possibility of con-
formity in other group members. The special characteristics of any
one form of deviance help to determine the ease or difficulty with
which it can provide (at a particular time and in a particular so-
ciety) a basis for such sacrifice.

In light of these considerations, it is interesting that usually the
professed aim of legislation against deviance is to eliminate the
offending behavior. In the case of drug addiction, for instance, the
exclusive emphasis on complete cure of individual cases and on
total elimination of addiction has hindered treatment experimenta-
tion and other policy reforms. In all three problem areas, the actual
effect of the policies employed has been to regulate, and not to
eliminate. Despite pious protestations, it seems clear that the re.
pressive policies discussed in this book represent societal decisions
as to how the various demanded goods and services are to be allo.
cated. Embodied in these decisions is an insistence that social ap-
proval shall not attach to the transactions in question; but also im,.
plied is the recognition that the particular goods and services sha])
in one way or another be made available. The woman is to be Te-
lieved of her unwanted pregnancy, even if reputable hospitals are
not to cooperate. The drug addict is to obtain his drugs, but not
from legitimate medical sources. The homosexual is to pursue his
sexual inclinations, but must conceal his condition and submit to
a certain amount of segregation. Of course very few citizens in our
society would express the collective decisions in this way. Yet one
is forced to conclude that for one reason or another it has been
“arranged” that these social problems shall remain insoluble. Per-
haps there is much that is sociologically, as well as psychologically,
suggestive in the question posed by Paul Reiwald: “Is the conten-
tion exaggerated, or does it not rather state the simple truth, that
man has contrived his institutions for the combat of crime so that
he may in fact maintain it?"” 4
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Policy Reform

What, if any, are the over-all policy implications to be derived
from this discussion of crimes without victims? I have certainly not
meant to suggest that all “difficult” criminal laws ought be abolished
forthwith. At the same time I have indeed tried to indicate the im-
portance of examining the operation and impact of such laws, rather
than simply accepting them as given and therefore valid. Further-
more, it must be clear that if one is to draw any policy conclusions
at all in areas of this sort, ultimately a personal value judgment
must be made. The discussion has, in each of the three areas ex-
amined, outlined some of the apparent consequences (or concomi-
tants) of present policy and speculated on those which might attend
alternative policies. Even such a presentation must go somewhat be-
yond available empirical findings. But in any case, individual evalu-
ation of the picture presented will inevitably depend on subjective
factors. I attempting to compare alternative sets of social gains and
costs (which is what must be done in reaching any sound policy de-
cision), different individuals are likely to assign different weights to
particular constituent elements of the problem, and they will also
differ in thejr assessments of the final balance of gains and costs.
For this reason there is simply no way to prove scientifically the
“best” policy regarding any one type of deviant behavior. What can
be doﬂe~—and, hopefully, what has been done—in this book is to
Provide a broad picture of the total problem (and of the likely al-
ternatives), on the basis of which individuals can decide what poli-
cies to advocate and support. There are also many specific issues
relating to the particular deviance situations on which further 1n
tensive research (not attempted here) will help fill in major gaps in
current knowledge.

Legalization is not automatically or invariably to be preferred to
criminalization. Actually the term legalization has l?een us§ad pri-
marily by opponents of reform, to create misleaflir_lg impressions of
reform proposals. For one thing, supporters of existing policies some-
times picture any one proposal for change in criminal law as part
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of an ominous and general trend toward the legalization of all de-
viance. Yet there is no general policy principle to be applied to .all
types of deviance. Each particular type displays its own Peaﬂlar
characteristics and raises its own special problems which must bé
considered for policy purposes. There has also been a tendency t©
use the word legalization—with its handy connotation of no restric
tion—to exaggerate specific recommendations for reform of partici-
lar deviance policies. It has been alleged that reformers would “al-
l.ow everyone free access to dope,” or would permit “complete licens¢
in sexual behavior,” or “let any woman wanting an abortion g€t
one.” Actual proposals for policy change are almost never so €X°
treme. Similarly, suggestions that legalization implies moral 2P"
proval or at least condonation are misleading. Liberalization of 2
law on deviance may imply less disapproval than currently exists,
but less disapproval is not the same as positive approval. And 2t
least from a sociological standpoint, concentration on the mOTff1
evaluation of the deviant behavior—viewed in the abstract—1°
hardly profitable. The more constructive sociological task is to Y
to understand the behavior in its relation to human needs and SO
c1a1_ values and institutions, and to help decision-makers determin€
‘:ilzh policy will best maximize social gains and minimize soci?
sts.

_ An important consideration that may influence acceptance of sp¢-
CIﬁC.POIiCy changes has to do with the means by which the good of
service might be legally provided under a nonrepressive policy-? In
the case of abortion and addiction, the medical profession would
replflce the illicit operatives as suppliers of the demanded goods an
services. In the case of homosexuality, no such currently legitimate
source of supply would be involved. Because no “outside” grovP
would have to be implicated in dealing with homosexuality (i.€., all
tha_t would be required would be to allow these people to conduct
their own relationships without interference), in a sense reform ©
tl}ese laws might seem easier than in the other two examples. This
difference may more likely, however, have just the opposite effect.
IF may be that medical provision in the abortion and addictio®
situations provides a basis for legitimation of the transaction not
possible in the homosexuality case. (Such grounds for legitimatio?
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would be similarly lacking in the case of prostitution—where short
of converting prostitution into a respectable profession there seems
to be no way of altering the aura under which the services are pro-
vided.) Legitimation through medical auspices suggests the signifi-
cant point that increasingly, in analyses of deviant behavior, the
discussion has centered on the issue of whether the behavior in
question should be considered a crime or an illness.® Even sociolo-
gists who would be quite unwilling to accept the proposition that
all deviants in these borderline areas are sick may see a tactical need
to accept the definition of illness in order to achieve humanitarian
and common-sense reforms. Until the public is able to acknowledge
that more subtle and sociological forms of determinism are gener-
ating and shaping deviance, this strategem will continue to be em-
ployed even in cases where it may be inappropriate.

There is, then, an urgent need for increased public education and
wider appreciation of sociological perspectives on deviance. It is
often maintained that public opinion will not countenance in-
creased permissiveness toward deviant behavior. Yet, as has already
been Pointed out, knowledge of such opinion is actually quite lim-
ited. Furthermore, whatever opinion does exist has often been
shaped by misinformation and by the very punitive policies in ques-
tion, Fortunately much of this misinformation is now being brought
out in the open and refuted. This is important because only as the
more conforming individuals in society attempt to understand the
motivations and patterns of deviance” can we hope to grapple effec-

tively and sanely with what is, after all, an unavoidable aspect of
social life.

Notes

*H. L. A. Hart Law, Liberty and Morality (Stanford: Stanford University
Press, 1963), p. 4. o

“I am Ezg)rart)efﬁl to David Matza for suggesting this point and the general
relevance of the black market example. .

*See Edwin Lemert, Social Pathology (New York: McGraw-Hill Book Com-
pany, Inc., 1g51), especially Chap. 4.
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4 Paul Reiwald, Society and its Criminals, translated by T. E. James (London:
William Heinemann, Limited, 1949), p- 173 _ . .

51 am indebted to Peter Geng for suggesting the importance of this fact<?r.

®See Thomas Szasz, Law, Liberty, and Psychiatry (NewGYf?rk: T‘l}'tle_lMa;;ng‘lar;
Company, 1963), especially Chaps. 2 and 3: and EXving '=o Bak - 20 -
Model and Mental Hospitalization,” in Asylums (Gar Y, N.Xo Do Y
& Company, Inc., 1961), pp. 323-86. . . . )

7 seepHoz,vard S. Sl)zec)ké)rp (Zd?.), The Other Side: Perspectives on Deviance (New
York: The Free Press of Glencoe, Inc., 1964).
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