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PREFACE

T}m purpose of this book is to discover the
nature of the modern state. It seeks to explain
that nature by an examination of its characteristics
as these have been revealed by its history; and, in their
light, it secks to outline a theory of the state more in
consonance with that history than the classic outlook.
In some sort it is a sequel to my Democracy in Crisis
(1933), the philosophic implications of which it tries to
develop further.

I owe much to friends who have helped me with
criticism and discussion. Above all, I must thank my
colleagues, Mr. H. L. Beales, Professor M. Ginsberg,
and Dr. W. I. Jennings. None of them, of course, has
any responsibility for these pages. What it owes to my
wife I only can know. But of this neither of us would
spcak.

Mr. Victor Gollancz has kindly allowed me to use
several pages from a chapter contributed by me to the
Intelligent Man’s Way to Prevent War, edited by Mr.
Leonard Woolf.

HAROLD J. LASKI

LONDON
October 1934






Justice is a power; and if it cannot create, it will at least
destroy. So that the question for the future is not, shall
there be revolution, but shall it be beneficent or disastrous?

G. LOWES DICKINSON
Justice and Liberty (19o8), p. 206
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THE STATE
IN THEORY AND PRACTICE

CHAPTER ONE
Tle Philosophic Conception of the State

1

EVER since Plato denicd that justice was the rule
of the stronger, men have sought to justify the
state by reason of the high purposes it seeks to protect.
The human mind, indeed, revolts from the notion
that the possession of coercive power can be defended
regardless of the ends to which it is devoted. We
argue, as with Aristotle, that the state exists to promote
the good life. We insist, as with Hobbes, that there can
be no civilisation without the security it provides by
its power over life and death. We agree, as with
Locke, that only a common rule-making organ, to the
operations of which men consent, can give us those
rights to life and liberty and property without the
pecaceful enjoyment of which we are condemned to_a
miscrable existence. Rousseau could find certain
terms of statehood in which, by obeying its laws, men
could be more free than in pre-civil society. “The
state,” wrote Hegel in a famous scntence,! “is the

Y Philosophy of History (English translation), p. 4.
phy o (
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The State in Theory and Practice

Divine Idea as it exists on earth”; and he argued tha:
all the worth of the human being is derived from his
immersion in its activities.

Few institutions have received pancgyrics more
splendid than the state; and it is important to under-
stand the grounds upon which they rest. They are
rarely panegyrics of actual states; though there are
occasions when the panegyrist has found his ideal
embodied in an actual society. More usually, they are
the defence of a system of purposes which the thinker
deems good, and conceives as capable of realisation
only through the peculiar form of association we call
the state. These purposes, in the history of political
Philosophy, have a fairly constant character. They are
a search for the terms on which individual men and
women may most amply fulfil themsclves. They are a
recognition of the fact that because individuals move
differently to the attainment of conflicting desires, a
common organ is neccssary in society to define the
terms upon which that movement may legitimately
Proceed. Views differ violently as to the form that organ
shou}d take. The basis upon which it should act, the
amblf of its authority, are questions upon which no
unammity has been attained. But, the philosophic
anarchist apart (and in political philosophy he has
been a curiously infrequent creature), the necessity of
a coercive authority in society to define the per-
m1§s1ble rules of social behaviour has been almost
universally admitted. Granted the nature of men, the
alternative appears to be a chaos of individual decisions
fatal to the emergence of settled ways of life. With the

state there comes security ; and security is the condition
16



The Philosophic Conception of the State

upon which the satisfactions men seek to secure are
capable of pcaceful attainment.

But to arguc that there is need in society for a coercive
authority which is commoniy obeyed begins and does
not end a problem. Men do not obey that authority
for the sake of obedience. They obey it for the purposes
they belicve to be secured by its operations. They
submit to orders for the sake of what they believe those
orders to imply. They scrutinise those orders in terms
of the satisfactions they seck from life, and, from time
to time, they reject them upon the ground that they
are a denial of those satisfactions. Obedience, that is to
say, is the normal habit of mankind; but marginal
cases continually recur in which the decision to disobey
is painfully taken and passionately defended.

These marginal cases make it clear that men obey the
state not mecrely for the sake of order, but also on
account of what they deem that order to make possible.
They are, in fact, judging the state from the angle
of satisfactions they think it should provide. Their
judgments, no doubt, vary with time and place.
Expectations of what is legitimate are always born of
cxperience; and the demands of one society at one
period will differ from those of another society at
another period. But the implication is the clear one
that the exercise of coercive authority in a society is
never unconditional. It must act by rules. It must
rcalise those purposes which the citizens who live by
its activities deem to be fundamental. Any inquiry,
therefore, into the nature of states, is at least as much
an inquiry into the realised intentions of power as into
the announced purposes by which its operations are

17



The State in Theory and Practice

justified in theory. For its citizens, a state is what it
does; it is not justified merely because it is a state. It
secures their assent to its actions by the judgment they
make of their consequences. They concern themsclves
not with the philosophic purpose of the state as such,
but with the results of its actual processes as these are
experienced in their daily lives.

The philosopher may, like Burke, think of the statc
as a partnership in all virtue and all perfection; the
common man thinks of it as a way of being ruled which
satisfies his expectation of legitimate satisfactions. The
philosopher, that is, has in the main been satisfied to
Construct an ideal form of state and to transfer its
implications to the actual experience of states. That ideal
form has been, very largely, the philosopher’s personal
conception of what is desirable in the light of his experi-
ence; he has externalised his autobiography into a
Programme and criterion of reality. Hobbes’s theory of
fhe state is, at bottom, built upon the insistence,
Intelligible enough in an epoch of civil war, that
order in itself is the highest good, without regard to
Wl.lat that order makes. Hegel’s assertion that the person-
ality of the state is incomplete without a monarch
chosen by primogeniture is clearly less a universal
truth than the elevation to that planc of Hegel’s own
Preference for the Kingdom of Prussia as the highest
form in which a state can clothe itself. Unless we take
tht: view that, as Bosanquet argued, “the state is a
brief expression for states qua states”?; that, therefore,
the theoretic purpose is always being realised in living
fact; that the failures we encounter are to be attributed

1 Social and International Ideals (1917), p. 274.
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The Philosophic Conception of the State

not to the state as such, but to non-statc sources which
the state is sccking to purify; it is obvious that a theory
of the state must be a way of valuing the achievement
of actual states, a criterion of mcasurement, rather
than a statement of reality. We cannot say, with Hegel,
that the individual’s “highest duty is to be a member of
the state,”® until we have judged the quality of the
actual state of which he is a member.

I shall seek, in this book, to set out as best I can that
philosophic justification of the state which has, I
believe, exercised, in the last century, the main influence
upon Western civilisation. I shall then cxamine that
justification in the light of the states we encountcr
in our daily lives. This will lcad me to a formulation
of a theory of the state more related, as I shall suggest,
to the facts we know than that which is commonly
accepted at the present time. Finally, in the light of
that formulation, I shall seck to draw some practical
inferences by which we may predict—since prediction
is the ultimate test of a true social thecory—the probable
course of events in the future.

My argument throughout will be based upon a
single assumption. I shall assume that the justification
of coercive authority, the only title upon which it can
claim the obedience of those over whom it is exercised,
is in the measure of its effort to satisfy maximum
demand. It is not, that is to say, its intention merely to
achieve this end that is its title to allegiance; a theory
of intention can necver be the basis of an adequate
political philosophy. It is not the purpose announced,
but the purpose rcalised, when this is sct over against

1 Philosophy of Right, p. 306
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the reasonable possibilities of realisation, that can alone
be the criterion of value in human institutions.

o

We have to begin with definitions; not a little of the
barrenness of political philosophy is due to the failure
of men to agree upon the meaning of their terms. We
find ourselves living in a society with other men; that
society, in relation to all other forms of human associa-
tion, is integrated into a unity we call the state; as a
state, its affairs are administered by a body of pcrsons
we call the government. What do these terms mecan?
By a society I mcan a group of human beings living
together and working together for the satisfaction of
their mutual wants. The basic wants they have to
S?.ﬁsfy are economic in character; they must earn their
living before they begin to live well. But, beyond bare
cconomic need, there is every variety of want, religious,
cultural, domestic, the satisfaction of which becomes
possible through the social instinct of man. Thcoreti-
Call}’, there is no reason why this group should not be
equivalent to the totality of human beings; and,
actually, as I shall show later, the implications of our
methods of economic production make it necessary to
r.egard that equivalence as having profound institu-
tional significance. But for various historical and
geographica] reasons, into which it is impossible here
to enter, the socicties with which we are concerned
arc. those such as England, France, Germany, the
U.mted $tatcs, and Russia—groups of human beings
differentiated from other groups by sharing in certain
20



The Philosophic Conception of the State

traditions, political, psychological, linguistic, or what-
ever they may be, which separate them in an identi-
fiable way from the rest of mankind. The societies with
which we shall be here mainly concerned are those
which, over a long period of history, have assumed
the form of a national state.

By a state I mcan a society of this kind which is
integrated by possessing a coercive authority legally
supreme over any individual or group which is part
of the society. An examination of any national society
will always reveal within its boundaries not only
individuals, but also associations of men grouped
together to promote all kinds of objects, religious,
economic, cultural, political, in which they are
interested. Such a socicty is a state when the way of
life to which both individuals and associations must
conform is defined by a coercive authority binding
upon them all. The French state, for example, is a
territorial society, divided into government and
subjects, whether individuals or associations of indi-
viduals, whose relationships are determined by the
exercise of this supreme coercive power.

This power is called sovereignty; and it is by the
posscssion of sovercignty that the state is distinguished
from all other forms of human association. A munici-
pality is a territorial society divided into government
and subjects ; so also may be a trade union or a church.
But none of them possesses supreme cocrcive power.
Each must normally subordinate its habits to those
defined as lcgitimate by that supreme coercive power.
Its will is, formally, an unchallengeable will, since
otherwise it could not be supreme. For the same

A-;:_ Nu—)’\é(/l:g‘}"\\ T' 21
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reason, its will can suffer neither division nor alicnation ;
as Bodin said, the state is sovereign becausc it gives
orders to all and receives orders from none. Its orders
are therefore law and, as such, binding upon all who
come within the ambit of its jurisdiction.

It is important to realise that the attribution of
sovereignty, in this fashion, to the state connotcs
merely a formal source of reference and nothing more.
It is the description of a structure, not an inference of
valuation. It says nothing of the wisdom or the justice
that may or may not be inhecrent in the will of the
state; it only says that the state is supreme over all
other forms of association, because it is formally
Competent to bind them to obedience without itself
being bound. It may, in fact, be unwise or unjust in
what it commands ; but neither unwisdom nor injustice
makes any difference to the formal lcgal right of the
state to exact and enforce obedience to its orders.

_ The state, then, is a way of organising the collective
!lfe of a given society. It is, indecd, legitimate to regard
It not, indecd, as the socicty itself in its manifold
complexities, but as an aspect of the society in which
the totality of its life is, at least contingently, embraced.
Or since the coercive power of the state is supreme,
there is, in theory, no activity within its jurisdiction
the ¢ aracter of which it may not seek to dcfine.

nlyone who considers for a moment the extent of the
unctions of the modern state will not be tempted to
under-estimate the reality of its sovcreign power.
Defence and police; the control of industry; social
leglslatfon, including functions so far-rcaching as

education and insurance against sickness and unemploy-
22
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ment; the encouragement of scientific reg
operation, with all its immense consequences, of a
system of currency; the power of taxation ; the defini-
tlorf of the terms upon which men may, for their
various purposes, assoqatc tqgether; the maintenance
of a system of courts in which the state’s o
principles will be given effect no matter w,
or body of persons may b.c involved ; merely, it is clear,
to take a rapid view of 1ts outstanding functions is to
realise th.c degrczc to which it pervades ang permeates
the individual life. The modern citizen is enmeshed
at every turn in the network of its operationg,

But it is vital to realisc how the individual citizen
encounters the state. All institutions must act through
persons. The power they exercise cannot operate in
any other fashion. The state, therefore, needs a body
of men who operate in its name the supreme coercive
authority of which it disposes; and this body of men
is what we term the government of the state. Now it is
one of the fundamental axioms of political science that
we must distinguish sharply between state and govern-
ment. The latter is but the agent of the former; it
exists to carry out the purposes of the state, It is not
itself the supreme coercive power; it is simply the
mechanism of administration which gives effect to
the purposes of that power. It is not, we are told,
sovereign in the sense in which the state is sovereign;
its competence is defined by such authority as the state
may choose to confer upon it; and if it oversteps that
authority it may, where such provision exists, be called
to account. The idea of a government responsible
for the commission of acts beyond its allotted powers

23
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{s the central idea of every state where legal TW® | al
replaced arbitrary discretion as the basis of Pohugf
action. Louis XIV could, not unjustifiably, ideP™Y
his private purpose with the will of the state; but c.veg
a ruler so powerful as the President of thc Unite
States must find authority for the exercise of his will
cither in the constitution or in some power lcgaﬂy
granted to him thereunder by the Congress of his
country. There are even countries, of which the
United States is itself an cxample, in which the St3t€
expressly forbids its government, by the Constitution
under which that government must act, to take certain
types of power or to exercise others in certain ways-
The purpose, it is said, of the distinction between
state and government is to emphasise the limitation
upon the latter as to act that it pays proper regard to
thc.cnd for which the state exists. That end, howeVver
variously defined, is the creation of those conditions
under which the members of the state may attain
the maximum satisfaction of their desircs. The
€xpedients of limitation—a written constitution, a bill
of rights, the separation of powers, and so forth—are
all methods which experience has suggested to prevent
:Iblfi; of the S:tatc’s sovereign power by the government
compe acts in its: name. For every govern.mﬁnt 1s
explro)itsiﬁ of fallible men. They may deliberately
PUrpose ¢ authority they posscss for their own selfish
quite us. They may, with the best intentions, but
‘ Nreasonably, mistake the private interest of a
Tel‘: o the well-being of the whole community.
€Y Mmay be ignorant of the position they confront,

OT INCOMpetent in handling it. Circumstances such as
24
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these have occurred in every political society at some
period of its history. The value of the distinction
between state and government is the possibility it
offers of creating institutional mechanisms for changing
the agents of the state, that is, the government, when
the latter shows itsclf inadequate to its responsibilities.

Yet it must be said at once that the distinction
betwcen state and government is rather one of theore-
tical interest than of practical significance. For every
act of the state that we encounter is, in truth, a govern-
mental act. The will of the state is in its laws; but it is
the government which gives substance and effect to
their content. We say that the British state went to war
with Germany on August 4, 1914; but those who
brought the sovercignty of Great Britain into action
on that day were its government. We say that the
British state returned to the gold standard in 1925, and
abandoned it in 1931; but in each case it was the
government which made the decision. We say that the
Russian state went communist in the November
Revolution of 1917; we mean, in fact, that a body of
men became its government who were able to use the
sovereignty of the Russian state for the purposes we
broadly call communist. Whenever a state acts in some
given way, it is invariably because those who act as
its government decide, rightly or wrongly, to use its
sovereign power in that given way. The state itself, in
sober realism, never acts; it is acted for by those who
have become competent to determine its policies.

By those who have become competent ; and here we
have to ask what, again in sober fact, gives them their
competence. We may say that their power derives

25
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from the law. But the law, after all, is only a body of
words until men give it the substantiality of enforce-
ment. We may say that it is the consent of those over
whom they rule which gives them the power to get
their will obeyed. There is a truth in this view in the
sense that Hume emphasised when he insisted that all
governments, however bad, depend for their authority
upon public opinion.! But this cannot be regarded
as the whole truth for the effcctive reason that there
are times and places when men arc ruled by a state
from the policies of which their consent is actively
withheld. It is hardly a proper use of language to say
that the Czarist state before 1917, or the state of
Fascist Austria to-day, can be regarded as built upon
the consent of their citizens; for, in each case, many
of those citizens sought to change the policics of the
state by revolt against the government responsible for
them,

I think, therefore, that we have to say that, in the
last analysis, the state is built upon the ability of its
government to operate successfully its supreme coercive
Power. It is true (and it is, of course, important) that
When the members of a state are fundamentally at one
about the purposes embodicd in its policy, the coercive
aspect recedes into the background. It is even true that
In a constitutional state which offers the critics of the
BOvernment a fair chance of replacing it in power at
the end of jts allotted term, the coercive aspect will
1ot appear predominant either. But at any Critica]
moment in the history of a state the fact that its
authority depends upon the power to coerce the

! Essays (World’s Classics edition), p. 29.
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opponents of the government, to break their wills, to
compel them to submission, emerges as the central
fact in its nature. A state of which the purposes are
challenged has to respond to the challenge or change
its purposes; and if it proposes to maintain them it
must do so by the use of force. It must thereforc have
at its command coercive instruments, scparatc from
the mass of the population, upon whom it can rely to
enforcc its authority. Normally, that is to say, the basis
of state-sovercignty is the contingent power to use the
armed forces of the state to compel obedicnce to its
will.

For cvery critical challenge to law involves a threat
to order; and every government, where order is
threatened, will nccessarily use the armed forces of
the state to preserve it. Where it cannot use thosc forces,
for whatcver reason, it must either change the law or
abdicate. And this is true not mecrely in an internal
sense only. A state which quarrels with another state
only imposes its will upon its rival—where settlement
by consent is not to be had—as a function of the force
atits disposal. In every socicty, national orinternational,
there is conflict, whether actual or potential; and the
armed forces of the state are there to protect, so far
as may be, its sovereignty from invasion. Those, there-
fore, who control the use of the armed forces of the state
are in fact the masters of its sovereignty.

From this angle the state may legitimately be
regarded as a method of organising the public power
of coercion so that, in all normal circumstances, the
will of the government may prevail. It is a power
outside and above that of the people as a whole. It is in

27
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suspense so long as the will of government is unchal-
lenged ; it becomes operative immediately the effective-
ness of that will is in danger. And it is the possession
of this legal right to resort to coercion which dis-
tinguishes the government of the state from the govern-
ment of all other associations. The authority of a
trade union or a church over its members is never a
coercive authority in the first instance; it can only
become such when the state decides to support the
trade union or the church. The sanction of that support
is always, in final analysis, the same: it is the knowledge
that bchind the decision of the state is the coercive
power of those armed forces upon whose services its
rulers are legally entitled to rely.

Two facts in English history are worth recalling as
an interesting commentary upon this hypothesis. The
jealousy of a standing army until the cightcenth
century was born of the realisation that those whom
it served were, in fact, the masters of the lives and
liberties of English citizens. The limitation of the
operation of the Mutiny Act, therefore, to the duration
of a year is the expression of 2 fear, derived from the
grim experience of Stuart misgovernment, that an
executive in independent control of the army might
easily be persuaded to usurp the functions of the
legislature. Superficially, no doubt, the emergence of
constitutional democracy has changcc! tl}c normal
attitude we take to these problcms. But it still remains
true that a government which can control the armed
forces of the Crown would, for the duration of jts
control, be able to make its will effective. That was
why, in the Home Rulc crisis of 1913-14, the Con-
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servative Party bent all its efforts to undermining the
loyalty of officers to the Liberal Government; as
realists, its leaders saw at once that a government
which could not rely upon the army in a period of
crisis would be unable to remain in office. For to lose
the army is to lose the power effectively to coerce an
opposition. That was why, also, Hitler was compelled,
in June of 1934, to purchase the support of the Reichs-
wehr upon the latter’s terms; his sovereignty had no
meaning unless he could command the army for his
purpose. And in general it may be said that, under
modern conditions, no revolution has any scrious
prospect of success so long as the loyalty of the armed
forces to the government has not beccome a matter of
doubt. There is the heart of sovereignty.

This claim does not, of course, touch upon the view—
which I shall dcal with later in detail—that the state
stands above all narrow interests in the socicty and
uses its coercive power on behalf of the permanent and
abiding interests for which men live together. It does
not, either, touch the view, most strongly held by
the Hegelian school, that whatever the abuses we may
meet in practice, the state is nevertheless the “realisation
of the ethical idea.” My discussion, so far, has not been
concerned with the purposes the state announces
itself as secking to fulfil. It deals only with the fact
that, whatever be its purposes, the state in daily fact
is a power-organisation relying upon its legal title to
coerce for the ultimate enforcement of its will; and
that, in the last resort, the armed forces of the state are
the instrument of this enforcement.

My argument, so far. has no ethical implications of

29
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any kind. It is a neutral description of fact applicable
to any state of which we have knowledge. I should
even agree that the possession of this power is at once
the condition of the state’s survival on the one hand,
and the guarantee of law and order upon the other.
For certainly it is obvious from feudal history that any
society in which the armed forces are not concentrated
in the government’s hands, in which, so to say, coercive
authority is multiple and not single, has little prospect
of preserving the peace. The anarchy of Stephen’s
reign, the Wars of the Roses, the tragedy of the religious
wars in France, the numerous adventurers who took
advantage of the breakdown of the Russian statc in
1917 to do armed battle for its sovercignty, are all an
cloquent commentary on what occurs in any socicty
when the residence of coercive power is left in doubt.

Nor is the proper inference from my argument that
the motive to obedience in the state is fear. That this
is a motive is, of course, unquestionable; but as an
explanation of the complex factors of obedience it is
far too simple to cover the facts. Thosc who obey the
signals of a traffic policeman—behind whom there
Stands the majestic panoply of the law—do so at least
as much from a willing recognition of the convenience
of his directions to themselves as from a fear of the
penalties which may be incurred by disobedience,
Those, again, who obey the law of compulsory schoo]
attendance are pot impelled to its acceptance by a fear
offine or imprisonment if they neglect their legal duty,
It may be doybted whether, save in times of passionate
crisis, the yast majority of people ever think of fear in
the context of ghedience to the law.

g0
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At this point, perhaps, it is worth while to say a word
upon the rclation between the state and law. The
problem is not a simple one, for it docs not exist upon
a single planc. But, from a purely formal angle, once
we accept the idea of the state as sovereign, law can
be no other thing than the will of the state. For,
granted the nature of sovercignty, law must be that,
and that alone, which in the last analysis the state
is prepared to enforce; and it can only be prepared
to enforce that which it accepts as in conformity with
its will. From the juristic angle the content of the
decision it enforces is wholly a matter of indifference.
It may be unwise, or mistaken, or wrong. It is neverthe-
less law because the state enforces it. That which gives
its title to obedicnce is simply the source from which,
in the last resort, it comes. For, were it otherwise, the
statc would not be a sovereign association. Could any
will, on this formal plane, claim a title to obedience
equal to that of the state, it would be equally sovereign
with it; and in such a socicty there would either be no
sovercign at all—in which case there would be no
state—or sovercignty would belong to that organisa-
tion, if there were one, entitled to resolve controversies
of this kind, and able cffectively to do so. But, again,
such an organisation of last rcsort, with the final say
in the resolution of controversy, would be a state; for
it would then be what by our decfinition the state is,
an institution disposing of supreme coercive power.
This, at lcast, is the classic approach of the pure
jurist to the problem of law. We must not make it
mean more than it announces itself as meaning. It is,
so to speak, an abstract conceptualism in which, for
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t.:crtain clearly defined purposes, law is divorced from
Justice and made simply a final term in a hierarchy of
wills behind which it is impossible to go. The jurist
here is engaged on a purely formalistic analysis. He
excludes from his field of discourse all considerations
of what is ethically right or socially expedient and
considers only as law that which emanates from a
will whose source may be traced to the sovercign. For
him, as jurist, the only problem involved is whether
the sovereign sanctions the particular form of behaviour
which presents itself as legal. Any other question is,
In Maitland’s happy phrase, metajurisprudence, and so
outside his province.

The human mind, it may be said, revolts from a
jurisprudence as bare and as formal as this. It re-
members the long ‘medieval effort to identify law with
the will of God, the stoic notion of law as the voice of
Universal reason, the famous phrase of Ulpian which
makes of law the science of distinguishing between
f’ight and wrong in human conduct. It rejects the
1dea of law as that behind which there is found the
SOvereign power of the state because, as the eminent
Jesuit jurist Cathrein has said, “then one must regard
every statute, however absurd, contrary to reason, or
dcsPiCable, as a true statute, and one no longer becomes
entitled to complain of injustice.”! Law, to be law, it
is widely felt, must correspond with something more
valid than the will of an authority which grounds its
claim to respect upon nothing more than the coercive
power at jts disposal.

There are two answers to this view. Any criticism of

1 Naturrecht und positives Rechy (1902), p. 85.
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the purc thecory of law, in the sense in which that
theory has been sct out here, is an endcavour to change
its postulates because of a dislike of the results to which
they formally lead. This is, of course, aninadequate
methodological procedure; one may prefer non-
Euclidean geometry to that of Euclid, but the pre-
ference does not alter the fact that Euclidean geometry
is a self-consistent system. And, in the second place,
views like that of Cathrein, are not so much a theory
of what the state actually is, as a definition of the
ends the statc ought to pursue. They are, that is, a
criterion by which to judge the practice of states,
and, from that angle, of unquestionable value in their
proper place. There is, no doubt, behind them the
whole formidable history of the idea of natural law,
the search for those universal conditions of justice the
attainment of which is the condition of its satisfactory
functioning. But, on the purely formal plane, they
raise issucs with which the jurist, as jurist, is simply
not concerned. Any cffort he may make to translate
law into justice takes him at once from the pure theory
of law directly into the rcalm of political philosophy. He
has then to consider questions of value the answers to
which are undiscoverable upon the plane of formal law.

On this view, therefore, a philosophy of the state
need not concern itself, at lcast directly, with the
problems in which the pure jurist is intcrested. It takes
over from that rcalm of thought a body of facts which
it must proceed to evaluatc upon postulates derived
not from law but from cthics. There, and there alone,
can be found the standard by which all social relations
must be judged. The criteria of cthics, of course, must

33



The State in Theory and Practice

be grounded in the experience we know. Its conceptions
of the good life, its measures of value, must be socio-
logically attainable by human beings living in the
kind of world we know ; criteria of value which WOU!d
work only in Utopia can hardly be treated seriously 17
a work-a-day world. Thus, it is not really helpful to
make conformity with the will of God the criterion ©
right action in politics. For this is to omit from our
equations the question of what god it is to whose
announced will all questions of value must be referred-
A Brahmin and a Roman Catholic, a Calvinist and 2
Mahornetan, answer these questions too differently
for their views to be regarded as universal. The medieval
Christian commonwealth broke down exactly because
the application of its criteria of value gave rise to
varying interpretations about which men were pl‘cpaf‘:‘:l
to kill one another.

That is why I assume in this book only that the object
of the state must be to fulfil, at the maximum possible,
?he desires of its citizens. From this we may logically
infer the bewildering variety of desires that we meet in
the societies we know. We may infer, also, that the
T€ason why, in the context of state-action, some desires
80 unsatisfied is that, on balance, the cnd of the state
1s best served by the result which then occurs. There
must have been many slaves in ancient Athens who
denied that their condition was compatible with justice;
but we must assume, from the knowledge we have,
that the Athenian state took the view that the basis
of its civilisation in slavery was the best method open
to it of attaining its end; and it therefore put all the
authority of its coercive power behind the system of
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slavery. So, also, with Hitlerite Germany. Its rulers
¢xclude the Jews from citizenship of that state on the
ground that the ends they deem good are not otherwise
attainable. Rightly or wrongly, that is to say, the
Purposes of a state are always referred by those who
Operate its sovercignty to a criterion of good they are
prepared to defend The defence must be in terms of
reason. For, if it is stated on other grounds, those of
revelation, for instance, or force, it has no meaning for
those who do not accept the revelation, or who deny
that force mercly can of itsclf make a rule of right.

If this be true, the infcrence surely follows that the
State must aim at satisfying the desires of all its citizens,
and satisfying them in equal measure, unless it can
demonstrate by rational argument that the good of
those who are excluded from equal treatment is
involved in their exclusion. That was the ground taken
by Aristotle when he defended the Greek system of
slavery. For by arguing that certain men are by
nature slaves, he really sought to show that a system
of slavery would, on the whole, best enable them to
maximise the satisfaction they sought from life.! And
this may be generalised into the view that, in any
political association, equality of satisfaction must be
the rule; and that exceptions to this rule can be
justified only when it can be rationally shown that
the exceptions themselves are a necessary part of the
equality aimed at, a logical condition of its fulfilment.

For, otherwise, the action of the state is biased.
Otherwise, it must be inferred that the object of the
state is not the maximum possible satisfaction of all

v Politics, I, iv-w
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citizens, but of some part only in whosc interest the
sovereign power of the state is exerted. Those who
operate the will of the state, who exercise, that is,
supreme coercive power in its name, must arguc that
the greater satisfaction secured by the part so bencfited,
results in a greater satisfaction for the remainder than
could otherwise be secured. The case, for instance,
for the maintenance of the present system of private
property in the instruments of production by the
state must be that this results in a greater total satis-
faction to all who are affccted by its maintenance than
would be the case under such an alternative systcm
as socialism in which the instruments of production
are publicly owned. When such a case can be made
out, differentiation of treatment in the receipt of
satisfactions is justified.

But it is important to note here the nced for the state,
when it maintains such a differentiation, to convince
those directly excluded from it of its validity. It is not a
sufficient defence of slavery, that the slave-owners
think it for the ultimate bencfit of the slaves. It is not a
sufficient defence of the system of private property in
fhe instruments of production that their owners think
It a system which works to the ultimate benefit of those
who do not so own. Hitler’s view of the place of the
Jewsin Germany does not, it is significant, convince the
Jews; and it is not wholly unreasonable to argue that
the lawyers, doctors, and teachers in Germany who have
welcomed his attitude do not take 2 wholly unbiased
outlook to the judgment of his policy. Inequalities,
that is to say, are not proved to be adequate because
they secure the asscnt of those who benefit from them.

(1]
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In all matters of social constitution, the degree to which
the judgment made is born of our personal relation
to the result is fundamental to any objective assessment
of it.

This has been well put by Hobhouse. “It is a standing
temptation,” he wrote,? “to overbear questions of
right and wrong by confident predictions, which, in
reality, rest more on the prepossessions of the prophet
than on his insight into cause and effect.” History is
strewn with the wrecks of predictions made by men
who, no doubt sincerely, mistook inferences from their
private expericnce for the welfare of civilisation.
Macaulay told the House of Commons that universal
suffrage would destroy the foundations of socicty?;
Nassau Senior insisted that the legal limitation of the
hours of labour was incompatible with the prosperity
of British industry®; the bankers thought it impossible,
in 1914, that the credit-structure of the modern state
would make possible the duration of the great war for
a period of four ycars. We are all so much the prisoners
of our experience that we are, usually unconsciously,
coerced by it into identifying our personal insights
with inescapable truth. Half the tragedies of social
change arisc from our inability to persuade ourselves
that we may be wrong.

It is difficult, in a word, to be scientific about causce
and effect in human affairs as we can be scientific
about them in the material world. For into our

1 Metaphysical Theory of the State (1918), p. 15-

? Speech in House of Commons, May 3, 1842.

8 On the actual effects of the limitation sece Hutchins and
Harrison, A History of Factory Legislation (1998), Appendix A,
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judgment of the first there enter emotions and prejudices
from which we can never wholly free ourselves. They
affect our selection of postulates, upon which our
conclusions depend, even when we believe ourselves
objective in our analysis. The facts, that is, come to us
so coloured by the environment of which we are a part
that the objectivity we largely secure in chemistry or
Physics is unattainable in the world of affairs. We may
seek with all our power to maintain a distinction
between the facts and the ends that we approve. But
the distinction is never complete. The bias of the
Personal cquation may be a matter of degree, but it is
always there, And it is there the more because the
world of affairs is a seamless web in which we can
never, as in the realm of science, isolate the factors in
such a fashion as to make cause and effect a pure or
absolute relation. The jurist may find it unnecessary
to consider the purposes for which the state claims
obedience from its citizens; not for a moment dare
the Statesman forget what those purposes may signify.
€ €conomist may insist that problems of welfare are
wholly outside his domain; given scarcity, he is
‘oncerned only with finding the best means to maxi-
TMUm prodyction,! But when he assumes as the constants
of his equations the principles of the legal order,
politica] stability, the psychology of men, all of which
are becoming’ rather than being in an interrelated
whole, he g simply constructing an intellectual geo-
Metry which, whatever its value as a discipline of the
mind, s dangerously alien from the actual world in
' L. Robbins, The Nature and Significance of Economic Science
(1932), pp. 22-44.
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which we live. For though the statesman is interested
in maximum production, the conditions under which
things are made, the way in which they are distributed
—both of them elements of welfare—cannot be divorced
for him from the question of maximum production.
His world is not a static world in which, for his con-
venience, certain bloodless constants remain per-
petually fixed. His world is onc in which the thoughts
and judgments of men are vital agents in its unending
transformation. His policy must be interwoven with
those thoughts and judgments as facts not less formid-
able than the bank-rate or the volume of production
if he is to be successful in the task of governing.

An illustration may make clear the purpose nf this
emphasis. In a brilliant book! Professor Robbins has
discussed the causes of the great depression of 1929
and the subsequent years, and the ways by which we
may recover from its disastrous consequences. He traces
it to over-investment aggravated, especially in the
United States, by a too luxuriant credit-policy.
Recovery, he argues, depends upon our ability to
secure political stability, and our willingness to abandon
those policies of intervention, tariffs, quotas, subsidies,
and the like, by which the “natural” functioning of the
capitalist system is impeded. The assumptions of the
argument are even more interesting than the remedies
proposed. For, first, political stability, though in part
a function of non-economic causes, is not less funda-
mentally incapable of being divorced from them. To
ask for political stability, in fact, is to ask for economic
recovery, since there is hardly an element in the

1 L. Robbins, The Great Depression (1934), see especially pp. 160 f.
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political situation to-day making for insecurity which
does not find its roots in the economic position. The
growth of Fascism and communism, the failure of
disarmament, thc menace of Japan in the Pacific,
these, to take only the major causcs of instability, are
in large part economic in origin; so that to postulate
their removal as a condition of revived well-being is
to argue in a circle.

And what is mecant by the “natural” functioning
of capitalism? It is surely clear that Professor Robbins
has in his mind what Mr. Lippmann has termed a
“stereotype” of capitalism which has no relation at all
to the system in being, but is born of an abstract
conceptualism the inferences from which are largely
devoid of effective actuality. For the policies of inter-
vention have been born, not from any desire in the
statesmen responsible for them to destroy the capitalist
System, but from pressures and tendencies inhecrent
In the system itself. They are as “patural’ to it as we
have encountered it in history as the policy of non-
Intervention to which Professor Robbins invites us to
Teturn. The resort to intervention, whether mistaken
Or no, was the outcome of pressure from capitalists
:)V:(:htic:;h]: Ell positi?n to secure frorgl the ‘}tatc action
0 make re ﬁa f. 'J:"hc1.r dcmanfi was_ orx} :;1 that.ne?d
System, ilt)secl)ft ,}thh is thf: b.asw m(.)lf;llvc 0r ue capitalist
for the statc; o mak? it impossible o . nfn.eccssary
seeking for if?an tO.chld to the pre::tl)lf of interests

the whol n: ervention ?rofcs:sor.RO 1ns I(T;USt alter
by which xus of relationships in the modern state

at pressure can be made cffective. But, as

€ ass in hi
umes the nexus as 3 given postulatc In his argu-
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ment, he deprives himself thereby of one of the main
instruments for removing the error of which he
complains.

But that is not the only difficulty in which Professor
Robbins is involved by his postulates. At bottom, he is
really urging a return to that “natural system of
liberty” which Adam Smith defended so strongly, a
system, that is, in which the main function of the state
is to stand as aloof as possible from intervention in the
economic conflict. It is heroic to preach a return to
the conditions of the ncgative state; and we may
waive on that ground the discussion of its practicability.
For what is interesting in the thesis is less the question
of whether it implies a practical policy, than the
assumptions upon which it rests. These are, first,
that the unfettered competition of private interests
will produce a well-ordered society; and, second,
that, in life as distinct from thcory, a competition
which begins as unfcttered will remain such. Neither
assumption conforms to our experience. Historically,
the development of intervention by the state arose
from the fact that the social cost of unfettered competi-
tion became intolerable even to the spectator who
was not involved in that cost. Historically, also, the
outcome of unregulated competition has been, sooner
or later, combination which looked towards monopoly.
The evidence we have does not suggest that manu-
facturers are driven by the state to that trustification
which alone, in their judgment, enables them to
escape from the consequences of unregulated com-
petition.! On the contrary, history seems to show that

1 Cf. the Report of the Committee on Trusts (1918); R. Liefmann,
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at a certain stage in industrial devclopment the
impulse to combine is just as strong and just as
“natural’” as the impulse to compete; and state-
intervention becomes necessary to protect society from
the consequences of combination.

Thinkers who share Professor Robbins’s view may
argue that this history is the outcome of the abuse of
capitalism ; it is not inherent in the nature of capitalism
itself. The particular answer, of course, is that, on the
assumptions of the argument, we are given no means
of discriminating between abuse and nature. Without
1t, we have to assume a causal scquence; and, even
with it, we should have to call upon the state to inter-
vene whenever a combination of capitalists threatened
to prevent unregulated competition. That, as is well
known, was the underlying principle of the famous
Sherman Act in the United States; and I venture to
doubt whether it is an expedient we are called upon
to admire,

But there js a more general answer the significance
of which is the reason why I have examined the
thesis of which Professor Robbins is the exponent.
Lhat answer is the need, at every stage of socia]
investigation, to be quite certain of what the problem
18 to which we are making a response ; and particularly,
&};ﬂil'cller 1the problem dwells upon the ac’tual Or.upo.n
rc]eva:;ta Plane. A response to a solution which is
to the f0°n1y tf’ the latter plane can be transferrecil ?nly

TMer in terms of a full awareness of the initial

Cartels (1930); L. D. Brandeis, Other People’s
tion and Pyj, 3)5 A. A. Berle and Means, The Modern Corporg-
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assumptions upon which it has been built. We are not
entitled, in order to make an ideal theory work, to
argue that whatever contravenes those assumptions is,
in some way, ‘“‘unnatural,” and that it must, therefore,
be regarded as less real than the picture they require.
If, in our cxperience of competition, it is always, at
some stage of its development, followed by combina-
tion, if, further, combination in any vital phase of the
industrial process, is always followed by state-action
in some form, then it is, I think, obvious that we must
regard combination and state-action as inescapably
connected with competition; and postulates which
begin by regarding them as not so connected, neces-
sarily continue by perverting altogether the world of
facts with which we have to deal. The ‘‘naturalism”
which we attach to one line of action rather than
another is definitely not in the facts themselves. It is
simply a consequence of the postulates with which we
have chosen to begin our investigation; and those
postulates themselves are, however unconsciously, an
index to a scheme of values we propose to defend, a
method of attaining a result in social behaviour
which, wisely or unwisely, we deem desirable.

The postulates of any social theory are, in fact,
value-judgments born of the experience of the indi-
vidual thinker who makes them. Hobbes’s immense
edifice is built, in the last analysis, upon the dual
foundation of a belief that human nature is evil and
that only an irresistible sovereign can maintain order
against its inherent tendency to evil. Locke starts
with a belief in the goodness of human nature, and
the danger of any government which can act without
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regard to the wishes of its subjects. Rousseau sought a
formula of state which, in its operations, would sccure
an equal interest for all citizens in the result of the
social process. From Plato onwards, the more we
know of the thinker’s personal history the more fully
we can explain the causes which led to the assumptions
upon which he based his work; and those assumptions
are always the result of the view he takes of what
society ought to be like.

This does not mean that the assumptions are wrong.
It does mean that there is in them the bias of a personal
equation absent, for instance, from Mendclieff’s law,
or the theory of the conservation of encrgy in modern
physics. An economics which excludes welfarc from
its field of behaviour lacks, accordingly, the claims to
recognition say of the etiology of scarlet fever; for
once the cause of the latter is known we have the
means of its control in our hands in a way that is
completely different from the way in which we can
control say the depressions of capitalism when we
knc.mt .thcir Causes. In the case of scarlet fever, the
activities of the germ which causes it follow a procedure
mdepcx}dcnt of human will; in the case of a capitalist
d_cPI'CSSwn the wills of human beings, and the institu-
tions which are the product of those wills, are
fl}ndamental to the decisions we make. In physical
d{SCaSC, that is to say, treatment is an objective process
fllfCCtIY born of the nature of the disease, and largely
u}dependent of both doctor and patient. In social
diseasc, the will of both doctor and patient—the state
and 1its citizens— 30 decisive factors both in diagnosis
and cure. The successfy] application of the remedy is a
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function of their consent to every stage of the treat-
Mment; and their consent depends, in the last resort,
upon the view they take of what the society ought to
Seck to be. That view very largely determines their
explanation of thc etiology of social disease.

m

It is in this background that the philosophic conception
of the state must be set. Historically, what the political
philosopher has done is to take the jurist’s theory of
the state and to find for it a justification outside the
lawyer’s universe of discourse and, in his judgment,
applicable to the practice of existing states. The
philosophic theory then becomes a means of justifying
the states we know. Their title to obedience is then
grounded on their relationship to the ideal state and
the purposes the philosopher has attributed to it.

The simplest way, I think, to show that this is the
case is to take the idealist theory of the state (still the
most widely accepted at thc present time), and to
examine it in its classic presentation. As a theory it
defines the state as that organisation of the community
“which has the function of maintaining the external
conditions necessary to the best life.”? We therefore,
owe it allegiance on the ground that when we obey its
orders we obey an association the function of which is

clearly to promote a well-being in which our own
well-being is involved.

! But compare Busanquet, Philosophical Theory of the State (1910),
Chapter VIII, where other and not easily reconcilable definitions
arc given,
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Now it is obvious that the transference of what this
definition implies to the life of actual states raiscs very
difficult problems. Are we to say of the Hitlerite state,
for example, that it “has the function of maintaining
the external conditions necessary to the best life?” If
so, what are the grounds of that attribution? Is it
because it so represents itself? In this case, then, are
we to take announcement of function by those formally
competent to make the announcement as a valid test
?f their purposes? Or is it because their announcement
1S accepted as valid by those to whom it is addressed?
If the latter, what does “accepted” mcan? Does
1t mean absence of effective resistance to the announce-
ment? More, surely, it cannot claim. For Jews and
Sof:ialists, communists and liberals, all insist that the
Hitlerite state denies to them the “external conditions”
they deem essential to the “good life.” Everyone,
Indeed, is aware of states in which the attribution of a
Purpose such as this is a denial of elementary common
sense,

As a criterion, in fact, of actual states the idealist
theory would force us to arguc that the state is the
State when it is “maintaining the external conditions
Necessary to the good life,” but that it is not the state
thz} it does not maintain those conditions. The
;;’\E”glﬁty of this view needs no emphasis. For it then
thcszs open the qucstion.of }vho are the _]udg<.:s between

two kinds of activities, and what rights they
f}?:s;ss w.hen, as judges, they def:idc that, by reason of
o cmpl}cat.ions of their behaviour, those who claim
al ItaFung in the name of the state are not .tl.1e state at

'6 Is clear, T think, either that the definition of the
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state’s function must enable us invariably to associate
its performance with the actions of the body of men
legally compctent to exercise its power, or we are, by
implication, back at Thrasymachus’s definition of
justice as the rule of the stronger. On that view the
claim of the state to obedience is simply its possession
of superior force. But, in fact, no idealist bases its right
to be obeyed on this ground.

The same criticism applies to another definition
with which the late Dr. Bosanquet has provided us.
“The state,” he tells us,® “is that society which is
habitually recognised as a unit lawfully exercising
force.” Here, clearly, the validity of the definition
turns upon the meaning we attach to the word “law-
fully.” If it is no more than an attribution of formal
competence, then it is an accurate description of the
nature of the state as we know it from the practice of
actual states. But, if it is more than that, it must either
rest upon the view that the actual is always the ideal,
or upon a theory of the purposes of law to which the
state must always devote itself. In the latter case, then,
it follows that “lawfully exercising force” means
exercising force for certain purposes deemed good
for reasons outside the formal realm of law. The
problem then becomes the twofold problem (a) of
what those purposes are and (4) who is to judge
whether they are being fulfilled or no.

The idealist method of escaping from this dilemma
lies in the special meaning it gives to the notion of
freedom. Historically, until at least some such period
as the time of Rousseau, freedom meant, for most

Y Philoscpliical Theory of the State, p. 186.
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thinkers, quite simply the abscnce of constraint. A
man was free when he was able himsclf to determine
his own mode of behaviour without being coerced into
a particular line of conduct. Since the state was essenti-
ally an organ of coercion it followed that its actions
implied some invasion, at any rate, of individual
freedom. It was admitted that some invasion was
necessary; the law against murder, the restraint of
theft, the rule of the road, were all of them limitations
of individual freedom; but it was generally admitted
fhat, by reason of their conscquences, they were
Justified invasions. Certain freedoms, most notably tke
freedom to speak and write without pcnalty, began
slowly to be regarded as the tests of adequate govern-
ment; and a state in which those frcedoms were
denied was held by the denial to contradict the purposes
1t was deemed to serve,

It is easy to understand the experience which
u'ndcrlay this view. Mcn who were struggling for the
right to determine their own religion, or to shape the
C.haractcr of the civil legislation under which they
hvcid, not unnaturally denounced a state as tyrannical
which prevented them by force from realising these
rights. To them jt was unimportant that the ground
upon which the state defended its action was the good
of *he Community, or the protection of religious truth,
or the maintenagce of order. They found, or thought
they had found, that when the statc denicd them these
freedoms it was debarring them from happiness; and
they thfmght of the state, especially after the theological
revolution of the sixteenth, and the scientific revolution
of the seventeenth centuries, as essentially an organisa-
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tion to promotc the happiness of individuals. It is not,
I think, true to say that they placed the individual
above the state. It is rather that they conceived it as
bound by certain purposes to the realisation of which
its way of life as a state ought to conform.

This attitude to the theory of the state is, perhaps,
best expressed by saying that men were regarded as
possessing certain fundamental or natural rights, and
that it was beyond the power of the state legitimately
to invadce them. By rights were meant those ways of
behaviour without which happiness was regarded as
unattainable. Their substance and their emphasis
varied according to thc time and place of different
schools of thought. Sometimes it was religious freedom
which was denied ; and the individual thinker, Acontius,
Castellion, Locke, would then explain why the right to
religious freedom was a part of social good. Sometimes
the evil complained of was arbitrary government by
the Crown; and the individual thinker, again, as with
Claude Joly in seventcenth century France, or the
Levellers in scventeenth century England, would
defend the right of the pcople to shape the policies of
the government which determined the contours of its
life.

We are less concerned with the details of the argument
than with its gencral dircction. That general direction
was built upon the recognition of two basic principles.
It was insisted, first, that unlimited power is always
poisonous, both to thosc who cxercise it, and to those
over whom it is cxercised ; and it was insisted, secondly,
that the limitations upon power shall be so defined that
certain activitics, and certain ways of action shall, at
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least under all normal conditions, be prohibited to
the sovereign power in a community. The attempt—
it is an impossible attempt—to find a legal basis for the
right of revolution, as in 1642, 1689, 1776, 1789, was
born of nothing so much as an effort to constrain the
state to ways of behaviour which, at some given time,
men deemed paramount. The theories by which they
defended their views were always efforts to ercct their
sense of some particular need into a universal applicable
to all times and places.

The state as an organisation to promote the happiness
of individuals; its authority as a power bound by
subordination to that purpose; liberty as essentially
absence of restraint and as an essential condition of
happiness; rights as boundary-marks which traced out
areas of conduct the state was not normally entitled to
Invade; these were the characteristics of the history
of political philosophy roughly from the Reformation
to the French Revolution. The tradition they represent
was, of course, denied hardly less seldom than it was
allirmed, and the acceptance of the tradition in any
th?m“gh-going way was hardly complete until the
fmddle of the nineteenth century. What, here, it is
'MPportant to realise is the fact that in its making the
State was never jtself an end, but always a means to
an end; that the individual, finite, separate, identi-
ﬁable’ was always regarded as existing in his own right,
and not merely as a unit serving the state to which he
belonged. His happiness, and not its well-being, was
thf’ ‘:'ritel'ion by which its behaviour was to be judged.
His Interests, and not its power, set the limits to the
authority it was entitled to exercise,
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This tradition, which is broadly what we call the
tradition of the Liberal state, did not, of course, go
unchallenged. It was brilliantly attacked by Hobbes in
the seventcenth century, on the ground that its attempt
to limit the claims of authority must necessarily result
in anarchy; and his argument was repeated, though
with a very different emphasis, by de Maistre at the
end of the cightcenth. Indeed, as I shall show in a later
chapter, the birth of the Liberal tradition can only be
explained by the shift in the residence of economic
power which accompanicd it. At bottom it was a way
of justifying the transfer of political authority from
a land-owning aristocracy to a commercial middle-
class; and, like all philosophies which seek to justify
such a transfer, it stated its principles in terms of a
logic wider in theory than it was prepared to admit in
practice. The men who made both the English and the
French Revolutions announced themsclves as the
protagonists of the rights of man; but any analysis of
the measures by which they gave effect to their
principles, or, even more, any analysis of the claims
they rcgarded as inadmissible, shows clearly that by
the “rights of man” they meant in actual fact the rights
of that limited class of men who own the instruments of
production in socicty. The Liberal tradition, in historical
fact, was an intellectual revolution primarily made in
the interests of property-owners in the new (and newly
significant) industrial field.

No doubt it represented itself as more than that; for,
otherwise, it could not have obtained, as it did obtain,
the passionate support of men too poor to own property.
Yet what is interesting in each revolutionary phase
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of the Liberal tradition, whether it be the Cromwellian
reaction in England, or Thermidor in France, is the
disappointment it engenders when it is rcalised that
the cxtension of privilege actually effected is much
narrower than the formal basis from which it was
made; hence, for example, Lilburne and Winstanley
under Cromwell, and Babeuf and his followers under
the Directory. The Liberal tradition, in short, divorced
from the actual purposes of the men who exploited it,
is a perpetual challenge to thc state. So long as those
excluded from its benefits feel themselves so excluded,
and move to act upon their fecling, the Liberal
tradition gives them a strong title to do so. Its theory
of obedience, therefore, is defective to the extent that
1t emphasises the contingent naturc of the state’s
authority,

The idealist theory of the state came to remedy this
defect. The view it sought to maintain was based upon
four Connected propositions. It denicd, in the first
Place, that liberty meant absence of restraint. That
conception it regards as too negative; abscnce of
restraint may be a condition of freedom, but it is not
the essence of freedom itself. This, it affirms, is self-
determination, I must rule myself. If I do not obey
others in order to escape slavery, then I must obey
myself in order that there may be creative purpose in
my freedom.

But self-determination does not mean obedience to
any chance desjres that pass through my mind. To be
the slave of immediate impulse is the worst form of
bondage. Freedom in the sense of self-determination
must mean that I ain controlled by that permancnt
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system of desires which is my real self. That is where
I most truly find mysclf; that is where I have the
largest possible chance of fulfilling myself at my best.
I am most truly free when 1 obey rules that I have
made for myself in terms of a high purpose that I seek
to attain. That purpose is my real good, and it is in
obedience to its dictates that I find my freedom. For
without this goal at which to aim I am like a swimmer
tossed to and fro on an uncharted sea. I move without
dircction, the slave of forces that I cannot control. To
be truly free, I must do not what blind impulse
commands, but what my real self ordains. It is in doing
what I ought that I find the conditions of freedom.

But what ought I to do? The idcalist’s answer is the
vital one that my real will is identical with the purposes
of the general tradition of the society to which I belong.
My purpose in life is not of my own making ; it is made
for me by the systcm of purposes in the society in which
I find myself. Taken in isolation, I am incapable of
high aims; I became that of which I am capable by
virtue of the social relations which give meaning and
direction to my life. My will which, otherwise, would
seck no more than the irrational satisfaction of imme-
diate impulse, which, in isolation, would be indolent
and sclfish and devoid of permanent objectives,
becomes transformed by its social context. It finds, in
Bosanquet’s phrase, “objects which have power to
make a life worth living for the self that wills them.”?

And, as rational beings, we cannot escape from the
obligations embodied in this context. They represent
the highest part of our existence. They constitute,

! Bosanquet, Philosophical Theory of the State, pp. 1489
58



The State in Theory and Practice

whether we recognise them or no, the permanent
ends of the search to realise which gives meaning and
colour and beauty to our lives. Since, further, society
can only live when obligations having this objective
are enforced, the institutions which embody them have
an obvious claim upon our allegiance. For when we
obey them, we are most free. When we obey them we
are fulfilling that real will which enables us to discipline
ourselves for our own highest satisfaction. We sur-
render slavery to impulse as unworthy of rational
beings. We receive in exchange the obligation to obey
a rule of conduct loyalty to which is the condition of
the higher life open to man. We find our freedom in
obedience to this social morality.

But what defines its content? Amid all the conflicting
claims to man’s allegiance which he encounters in his
normal existence, how is he to know that which
embodies his real will? He is 2 member of countless
associations, family, village, trade union, church,
which, often enough, move in incompatible dircctions.

at is the rock upon which he may set his feet in
the secure knowledge that, having donc so, he has chosen
freedom? The idealist answer is the vita]l answer that
the real will of the jndividual is identical with the will
of the state, By obeying the state, he is obcying the best
part of himself. By obeying it, he gives his allcgiance to
?hc authority which protects the permanent and total
Interests of the socicty against the partial interests
represented by al] other associations within the ambit
of its authority. For the state is the supreme and all-
inclusive association within which all other associations
find their meaning; it is “the sole organiser of rights

54



The Philosophic Conception of the State

. «» . the guardian of moral values.””! The more fully,
therefore, our will is identified with its own the more
likely we are to realise those rights and moral values
in our own lives; and this realisation is, after all, the
true end of a rational frecedom.

In fairness to this view one of its emphases must be
noted before we proceed to its examination. The idealist
does not claim that the state is the master of the
individual conscience. If I believe that I ought to rebel
against its commands, I have the duty to do so. I must
be moved, indeed, to rebellion by something more
than private desire. I must remember that ‘“the nearer
I approach to being mysclf, the more I approach
identification with the communal mind” ;? and since
this communal mind is the state I am only entitled to
rebel upon the public conviction that I represent its
permanent interests better than its legal representatives.
I must remember, that is, first, how likely I am to be
mistaken in such a view; and, second, the danger I
run in sacrificing the permanent values of social
organisation to some immediate, practical gain. In
general, it is the habit of the rebel to attribute to the
state defects which are due to the action of its govern-
ment. When he seeks to overthrow the latter, he
jeopardises the permanent good to promote which
the state exists.

This emphasis, I remark at the outset, is itself fatal
to the whole idcalist theory. For once it is admitted
that there is a right, indeed a duty, of rebellion,
however rarely to be exercised, it follows that my

! Bosanquet, Social and International Ideals, p. 284.
8 Ibid., p. 281.
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allegiance i3 due not to an institution, but to the
purposes that institution exists to promote; and I am
asked to obey it clearly only in so far as it is in actual
fact promoting those purposes. I cannot know whether
it is promoting them except by examination of its
operations ; and if, after conscientious examination of
them, I decide that it is not, my duty is obvious. My
real will, that is, is only identifiable with the will of the
state when the latter is truly acting as the “guardian
of moral values.” Either the idecalist has to argue that
all states automatically act as the “guardian of moral
values,” or that those who possess the sovereign power
and yet do not so act are not the state. But, in the first
case, there can be no ground for admitting a right to
rebel; and, in the second, since rebellion, if it comes,
is not rebellion against the state, it cannot give rise to
the strictures upon which the idecalist lays so much
emphasis.

The truth, in short, is that the idealist theory of the
state has not satisfactorily solved, at least in its most
notable modern formulation, the essential problem of
the relation between the ideal and the real. For the
state of which he speaks dwells, as Dr. Bosanquet hag
insisted,? solely in the realm of concepts, and it is not
thercfore, one with actual states, but merely a method,
a measuring-rod, by which to judge their Pel‘formancef
As such, it does not solve the problem of politica] obliga-
tion in the real world. It merely tells us what constitutes
the title of a state to our allegiance. But it still leaves yg
with the problem of whether the state in the real worlq
fulfils the conditions upon which its title depends,

! Bosanquet, Social and International Ideals, p. 276.
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If, indced, we go the whole way with Hegel, and
affirm that, the recal bcing the rational, whatever
is ought, also, by the fact of being, nccessarily and
desirably to be, it can only be said that we are thereby
denying the patent experience of mankind. For he
would indeed be courageous who affirmed, for example,
that the French state before 1789, or the state of
Czarist Russia, was worthy of the allegiance of its
citizens. Any view of the state which led to conclusions
80 perverse scems, at least at first sight, too paradoxical
to be worthy of credence. It is cither a statement built
upon the affirmation that whatever is, is right; which
no one believes; or it is (what I believe it in fact to be
for most people who accept it), an argument that the
way of change should lic through persuasion rather
than force, a claim that the way of revolution as the
mechanism of social change is always more costly
than the value of its product.

But, even apart from all this, the idealist theory is
profoundly unsatisfactory. It is psychologically inadec-
quate in its analysis of the nature of will. The fact that
I choose to do things which I regret having chosen is
no more a ground for regarding the later regret as
more essentially mysclf than it is a ground for regarding
the original choice as more real. I am my will with all
its limitations and imperfections; these constitute that
personality which identifies me as different from the
rest of mankind. The ascription of reality to that part
of my will which is free from the imperfections which
mark another part is a device of rhetoric merely; for
I must be taken as I wholly am to be myself. To
suggest, as the idcalists do, that 1 can only be wholly
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myself when I will what is willed by the constituted
society to which I belong is to mistake altogether the
nature of personality.?

It is a further weakness in the idealist view that it
fails to understand the nature of individuality. It
finds its essence not in that ultimate isolation which all
of us daily experience, but in the contribution that
isolation makes to the lifc of the whole in which the
individual shares.* It is therefore able to argue that
my isolation is unreal, that, in fact, it forms a unity
with the isolation of all who share in the common
experience in which I am immersed. But the point
neglected here is the vital point that this common
experience does not present itsclf to one man as it
presents itself to another. Karl Marx and Mr. Gladstone
did not draw the same infercnces from the social life
they shared in common. Unity does not arise from
sharing in a common world. It arises from taking the
same kind of view about the action which the meaning
of that common world seems to render desirable. And
history becomes wholly meaningless unless we assume
that men can, as they have, legitimately differ about
the import of the facts in that world. Unity is not
there as something given; it is made as men discover it
by seeking similar ends. But the discovery is always a
Voyage made in isolation. It is private to me in a
sense which means that no other person can be aware
of its meaning save as I report upon it.

! For a full and brilliant exposition of this view, see L. T.
Hobhouse, T, Metaphysical Theory of the State, passim, but
especially Chapter T1.

* Bosanquet, Philosophical Theory, p. 178,
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The importance of this view lies in the fact that it
enables us to reject the idealist view of liberty. For once
selfhood is regarded not as real by reason of its isolation,
but in terms of its unity with other selves, constraint is
not the use of force by the state against the individual,
but only its imposition upon him of the will which his
real will desires. From that angle, indeed, there is no
problem of liberty, since when the individual is con-
strained in this way he is in fact willing only what
his true sclf desires. Yet most of us, I think, would
argue that the revolutionist is never conscious that the
government which imprisons him is giving his truc
self freedom. What he experiences is constraint ; and he
regards that as a denial of his liberty. To tell him that
he is madc free when he is prevented from fulfilling the
purpose he regards as the raison d’étre of his existence is,
I would suggest, to deprive words of all their meaning.

It is not a satisfactory answer to this view to say,
with Bosanquet! that the rejection of idealism makes it
impossible to explain the paradox of self-government.
I feel free in a society which exercises compulsion over
me to the extent that I accept the purposes for which
the society compels; and I may cven forcgo my right
to challenge compulsion, in some given instance,
cheerfully because, on balance, I take the view that
the good of the general objects the society seeks to
attain outweighs the evil of the particular end I dislike.
But that is not to say that I welcome the compulsion,
because I find in it, on analysis, the real purposes
towards which my will is striving. The Nonconformist
who paid his education rate under the Act of 1902

1 Social and International Ideals, p. 271.
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did not do so because his real will approved of the Act.
He did so because he took the view that, on balance,
it was better to put up with one bad law than to chal-
lenge the authority from which all laws derive. The
decision did not make him feel more free; its main
effect was to convince him of the need to change those
who exercised the authority of the state for the making
of bad laws.

One other aspect of the idealist theory needs
examination. It grounds its defence of political obliga-
tion on the notion of a common good shared in by all
members of the community and realised through the
state, because in the latter is the institutional embodi-
ment of the real wills of all those members. But it is
clear (1) that this view is based upon a theory of the
real will which we have already rejected. The common
good, moreover, (2) is a phrase which covers a number
of different conceptions, each of which must be care-
fully distinguished from the other. It may mean (a) the
good which is achieved by definition in the idcal state.
This leaves unsolved the problem of the common good
In actual states. It may mean (b) those principles of
well-being at which states ought to aim. This, even if
We€ can secure agreement upon them, does not, of
course, decide the question of whether some given
state is actually trying to achieve them in practice.
The phrase may also (c) mean those habits, traditions,
purposes which a given society is seen from its history
to aim at preserving. We associate the idea of England
with notions of this kind. We feel that we all, as English-
men, share in their quality even if we arc uncertain
of their precise definition. We cxpect the state to use
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its sovereign power to preserve the spirit which informs
them with the peculiar quality we recognisc as English.
We feel, also, that their violation, in some fundamental
way, would at least weaken, and possibly destroy, our
allegiance to our conception of what the English state
is secking to be; and, mutatis mutandis, this is true of
all other countries which share in a national heritage
to which they cling.

What the idealist theory fails sufficiently to realise
is the significant fact that each of these conceptions
of a common good is a function of what men think
about them as they meet them in daily life. They do
not judge the state by the intentions it announces,
though this may play a part in their judgment; in all
marginal cases, and thesc are the really important
ones, they judge it by their view of the import for
themselves of its actual bchaviour. The thing they
ultimately ask of the state is that what of common
good it achieves should be something each citizen
feels he demonstrably shares in a way and to a degree
that leaves him satisficd with its performance. It is n(?t
enough to tell him, in this context, that the idcal is
really the actual. In the marginal case, he must really
belicve it for himsclf. No thcory of the state can even
begin to claim adcquacy unless it satisfies this need
to convince the individual, taken as a scparatc and
isolated human being, that his good is inhcrcntl.y
involved in the common good his actual stare IS
establishing.

This, it may be pointed out, was scen by Rousseau,
and, in a lesser degree, by T. H. Green. For t.houg:h
Rousscaw’s theory of the general will made him, 1n
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some sort, the modern founder of the idealist school
of politics, in him, quite decisively, the stage of its
operation is set upon principles scrupulously devised
to prevent the perversion of its purposes. For the
whole informing spirit of his conception is the idea
of equality. It is to protect equality that, in the forma-
tion of civil society, men surrender their all to the
state. It is to protect equality that the law, to be law,
must always be general and affect men equally. It is to
protect equality that the state must always be small
that the general will may be shaped by all the members
of the community. It is to protect equality, finally,
tha't a civil religion is established, that men may be
trained passionately to safeguard the spirit of the
constitution. Rousseau’s sovereign can claim the
?bedience of members of the community because it
15, and can only be, the community itself. The idea
that the sovereign power can be exercised upon the
community’s behalf by an organ such as the govern-
ment cuts at the very foundation of Rousseau’s con-
ception of the legitimate state.

lfmd something of this perception underlay the
attitude of T, H. Green. That is why he could write
that “the claim or right of the individual to have
certain powers secured to him by society, and the
counter-claim of society to exercise certain POWCIS
over the individual, alike rest on the fact that these
powers are necessary to the fulfilment of man’s vocation
a5 a moral being, to an effectual self-devotion to the
work of developing the perfect character in himself
and others.”1 Here i the basis of his famous definition

6a ! Principles of Political Obligation, p. 347.
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of the state as ‘‘a body of persons recogniscd by each
other as having rights, and possessing certain institu-
tions for the maintenance of those rights.””! My rights,
clearly, as an individual, are not, in this conception,
independent of the state; but the title of the state to
my obedience is, equally clearly, a function of its re-
cognition of them. A state, therefore, which failed to
recognise them would fail, on Green’s view, to be a
state at all, since it would be void of the moral quality
which gives it its title to the loyalty of its citizens.
That is why Green could insist that will, not force,
is the basis of the state. For him the use of force is
justified as it supports the realisation of the conditions
of the good life; and he was emphatic that a political
society which only maintains itself by coercion cannot
possess moral authority over its citizens. “We only
count Russia a state,” he wrote,? “‘by a sort of courtesy
on the supposition that the power of the Czar, though
subject to no constitutional control, is so far exercised
in accordance with a recognised tradition of what the
public good requires as to be on the whole a sustaiflcr
of rights.” He doubted, that is, the title of the Russ:uan
state to obedience, because the character of its actions
seemed to him inadequately related to the purposes a
political society must fulfil. There is no effort in Green
to equate the real with the ideal.

It is, I think, worth while to notice the different
emphasis in these views from that to be found in the
Hegelian presentation of the idealist theory. Both for
Green and Rousseau the title of the individual to the
enjoyment of rights is a function of his status as a

Y Principles of Political Obligations, P- 443- ’ Ib;d-
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moral being. His title to them is an equal onc with
that of other human beings. The state is not entitled
to pick and choose among its citizens, to confer rights
on some, to deny them to others. What it does must
be done so as to bear with equal incidence upon all
members of the society ; they are taken, as moral beings,
to have an equal interest in what it can secure of welfare.
And they are taken, accordingly, to have an equal
title to judge its operations. For each of them its
sovereignty is always an essay in the conditional
mood. It becomes, for them, a valid exercise of
authority by realising the conditions of that good life
in which, again to quote Green, the individual’s
“vocation as a moral being” is made possible of fulfil-
ment.

There is nothing of this temper in Hegel. It is not
merely that he denies that ethical criteria of state-
action are applicable to it. “The state,” hc wrote,?
“is the self-certain absolute mind which recognises
no authority but its own, which acknowledges no
abstract rules of good and bad, shameful and mean,
cunning and deccit.” Even more his attitude appcars
In his identification of the actual statc with that
nobility which alone rises high enough in the scale
0.f virtue to be treated as full human beings. He has
little use for ecither the worker or the cmployer; they
have too narrow an ideal, severely limited by the scope
;{tt]};elf wiork. To make money and win respect from the
b ::11;; e r;% which they belong is the measure of their
e ’fhe ey cannot understand the temper of the

: Y are too obsessed by money-making to be

1N . .
] Die Absolute Regier ung, in System der Sittlichkeit, p. 32.
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capable of patriotism. For the peasant, Hegel has a
sigher regard. He is capable of fidelity and loyalty;
but it is always to a person, never to an idea. The
peasant has shrewdness ; but he lacks that wide-ranging
intelligence which enables him to rise superior to the
particular interests in which he is involved.

To Hegel, therefore, the organic totality of the
nation-state is shown by its formation of these three
orders. Manufacturer and industrial workers may have
intclligence, but they are sunk in a narrow and selfish
particularity. The peasant may have loyalty to the
whole, but, through lack of intelligence, it is a blind
and silent trust; it makes him a healthy element in the
state, but it shows his unfitness for the exercise of those
qualitics which government demands. It is only the
nobility which can rise above the selfish interest of
their class to the planc where private duty becomes
identical with public; and an order capable of this
insight is alone fitted to give orders in the name of the
state. For such an order, by its power to rise above t.hc
particular, exhibits by its disinterestedness the social
virtues in their highest form. It alone is capablt? of
bringing to full expression the immanent ideal which,
in the nation-state, is ever struggling to be born.?

It is not difficult to see the sources of this attitude.
In part, it is born of enthusiasm for that Greek out-
look which denicd a capacity for citizenship to those
dependent upon effort for their livelihood. It took
Burke’s view that men who are free from the nced to

! This summary is based on (1) the System der Sittlichkeit, (2) the

Philosophic des Rechts, and (3) Part 111, Section II, Sub-Section III
of the Encyclopadie.
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think of the morrow are thereby freed from sub-
jugation to narrow personal interest and capable,
accordingly, of a full public devotion. In part, also, it
represents the passionate reaction of Hegel from the
confused experimentalism of the revolutionary age in
which he lived, his desire, on almost any terms, to
find the conditions of an equilibrium in which Prussia
could be re-born as a great state worthy of itself, and
no longer subject to the French conqueror. Like all of
Hegel’s political writing, it is full of insight into the
weaknesses of those classes whom he dislikes ; but, not
less characteristically also, it has the same blindness
that Burke revealed for the inadequacies of those to
whom he looked for political regeneration.

For, in essence, the result of Hegel’s approach is to
d.cny the capacity for effective citizenship to all save a
tiny minority of the state. They are excluded from the
Operation of its sovereignty because the nature of their
vocation condemns them always to that narrow view
which sacrifices the common good to their selfish
Interest. They are to trust for the realisation of that
common good to the self-sacrifice of an aristocracy
which, as Hegel himself said, is to receive its sub-
Sistence from them in return for the contribution of
political direction to the community. Obviously, the
assumptions are vast upon which this attitude rests.
It shows none of the caution which Rousseau and
Green showed in their outlook. For it starts by excluding
the major part of the human race from the capacity

t°. ¢ moral beings. It continues by assuming that an
anstociacy can be trusted to identify, and not to
msztake, Private welfare and public good. It does both
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these things despite all the evidence of history that
political capacity arises quite independently of voca-
tion, and that all aristocracies, however high the ideal
with which they start, always fail, in the cnd, by
taking too narrow a view of the objects of public
policy. And that narrow viecw, invariably also, is the
result of the fact that they too, like the mercantile
class, or the workers, or the peasants, are necessarily
the prisoners of an experience they are unable to
transcend. Hegel had read with full effect the Reflections
on the French Revolution of Burke; it is a pity he had not
realised how final a commentary on its implied
principles was the Thoughts on the Present Discontents.
Whig practice was a sufficient answer to the Whig
ideal.

At bottom Hegel’s view, and, indeed, the whc.>lc
idealist theory, rests upon an assumption about soc.lal
organisation the implications of which are of man)r
importance. The whole, it is argued, is greater than 1ts
parts; the interest of the nation-state must therefore
be regarded as greater than the interest of any one, or
any body, of its members. Those, therefore, who
control the sovereignty of the state, by reason of: the
superior interest for whose care they are responsible,
have a higher claim to obedience than can be made
by any charged with the care of a lesser interest.

But such an assumption is heavy with problems tl}at
it does not solve. Unless the state is identic.:al with
society—and this the idealist view affirms without a
shadow of proof—the interests of the nation are not
identical with the interests of the state. The lfzttel.‘,
as Bosanquet has said, is simply ‘“that society whxc: is
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habitually recognised as a unit lawfully exercising
force.” As a sovereign body, it is, of course, true that
cvery other association within its territorial ambit
comes under its jurisdiction. But that is not to say that
they are part of it. The Roman Catholic Church in
Russia could not admit that it was part of the Soviet
state; and the rise of the ““German Christians” is due
to the logical attempt of the German Evangelical
Church to deny the validity of its identification with
the Hitlerite state. We cannot, with justice to the
facts, look upon the state as containing within itself
all social purposes and defining their legitimacy. It
defines their legality; it can legally scek to cocrce them
into submission to its requircments. But to assume
that subordination to legality is anything more than g
formal ang conceptual inference from the defineq
Nature of sovercignty is altogether to mistake itg
Nature. Legitimacy is a matter belonging to a wholly
different universe of discourse.

And, in any case, to say that the state, as a whole, is
8reater than the sum of its parts docs not decide
anything at all. For, first, this is true of all associationg
—churches, trade unions, political partics, and what
not; and, second, it still leaves unsolved the question
of the inferences to be drawn from it. Clearly cnough,
We are warranted in saying that the good of the state,
}VhCl‘c this truly implicatcs the good of all its members
1S greater than the good of any single member, indi.
Vidual or corporate; but then this still leaves unsolveq
the major question of whether the action proposed by
the state is in fact for the good of all its members,

More: we have to remember that “action proposeq
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by the state” means, in sober fact, action proposed
by the government which acts in its name. But nobody
in his senses suggests that government action is legiti-
mate, because it is government action. It is no more
than an attempt by a body of men to fulfil some
purpose which may seem to them satisfactory, which
may even be made with the highest intentions of good.
But it is not a right purposc merely because it seems
to them so0; and it is not a right purpose merely because
it was made with high intcntions. Some of the worst
mistakes in history have been committed by men with
o other motive than the achicvement of right.

_ Metaphysical difficulties apart,! the fallacy of this
idealist view rests upon a continuous confusion between
the ideal purposes of the state and the actual policy
of the government. The statec is an organisation
éxercising coercive power for social good. But it can
only act through persons who spcak in its name. It
1s assumed that when they so speak they do so for the
Purposes for which the state is constituted. Their a.ctS
claim the credit of the majestic penumbra which
Surrounds the philosophic conception of the state. .But
no Marxist or Jew or Liberal would give that credit to
Hitler when he acts in the name of the German state;
and no opponent of Communism would give that
Credit to Stalin, either, when he acts in the name of the
Soviet state. In each case we say that the action Im.lst
be judged by what we dcem to be its congruence .thh
the policy we ourselves deem right in the given situa-
ton; and we do not regard the judgment of the state

! These are well discussed by Hobhouse, op. cit., p- 273 and cf.
™My Grammar of Politics (6th edition), p. 29 f. 6o
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itself (which is simply the judgment of those who
exercise its sovereignty) as cntitled, because it is the
judgment of the state, to take the place of our own.

When, moreover, we say that the state is an all-
embracing unity, we must be careful to remember that
this is a unity of conceptual ideal and not of fact. It
is made so by abstract definition; it becomes realised
as men will to make it real. And we can, by seeking to
learn the lessons of history, affirm with some confidence
what are the conditions upon which it will become
real. It will not be real so long as any considerable body
of citizens is excluded from participation in what of
good the state is able to make; in the long run, in any
political community, exclusion from political power is
also exclusion from the benefit of its operations. It wil]
not, either, be real where the mind of the citizen is not
allowed to express itself freely upon affairs of state. For
wise policy is always the outcome of reflection upon
experience; and where the reporting of experience is
prohibited, in the measure of its prohibition alsq the
materials for the making of a wise policy are absent
That is why, in general, dictators have never beey, able'
to build up a stable dynasty. .BY confining the €Xperience
to which they allow expression to that which expresses
satisfaction with their effort they deprive themselves of
access to the minds.of thcir. s.upjecits. Only in a state
where the opportunity to cnt1c1§c 1s free is the use of
forc.c, at any rate over a period, likely to appear
Justified in any society.

No.r is this all. The unity of any state is always a
f}lnctlon of its ability to satisfy the established expecta-
tions of its citizens ; and there is no sphere of its opera-
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tions in which it is exempt from this rule. To deprive a
people of its political freedom, as in Hitlerite Germany,
is to deprive it of stability ; for men who do not know
what to expect on the morrow become the prey of
those fears which are incompatible with a willing
allegiance. Few states, moreover, can endure, over any
space of time, a serious reduction in the standard of
living unless it can be shown, first, that the reduction is
necessary, and, second, that it bears with approximate
fairness upon the different strata of society. Once, that
is, the members of the state become convinced that
its action is biased, they do not feel their previous
obligation to regard its authority as legitimate; and
that moment is always the beginning of one of those
epochs of criticism which precede a revolutionary age.
The ability to satisfy established expcctat.ion. does
not require any particular form of constitution; in the
past, every type of state, from dictatorship to direct
democracy, has achieved the unity which result.:s
from this satisfaction successfully. What, indeed, 1s
notable in the history of the forms of state has been
their relative instability; and it has been one of the
weaknesses of philosophical theories of politics that
they have offered no satisfactory explanation of this
phenomenon. For, on reflection, it is suf-ﬁme.n.tll)_"
remarkable, to take only one example, that th? Brits
parliamentary system which, only a generation 280
not only received the eager loyalty of its own SUsz:t;;
but was also widely regarded as a model for the x.vd (;
world, should, to-day, be regarded, equally W2 ;y;
either with doubt or with dislike.! Or, in anote
1 Cf. my Democracy in Crisis (1933), especially Chapter 1'1‘
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realm, it is striking enough that the use of the state
power to support the legal foundations of capitalism
which, in 1914, were hardly challenged in any country
save by a little band of zealots, should to-day be
questioned upon a wider front, and more profoundly,
than at any period in the history of its devotion to
this end.

Before we examine the causes of this phenomenon,
it is worth while to start with a generalisation. The
members of a state are not interested in the preservation
of its unity for the sake of that unity as such; they seek
to preserve it for what they believe that unity makes.
Their conception, that is, of the right to exercise the
power of the state depends upon their view of what
results to them from its exercise. The Czarist state
fell because its rulers could not satisfy the masses of
the adequacy of the results obtained by their policy.
The Weimar republic fell because a section of its
citizens significant enough to be able to seize its
sovereignty, were persuaded of its impotence to secure
for them the conditions of the good life. In either case,
the grounds upon which this view was taken are rela-
tively unimportant; certainly, in the German case,
they seem to the outside observer to have been largely
fantastic. What is important is that in both cases the
unity of the state was destroyed, and a new unity was
made, in the beljef that its sovereignty could, in the
new circumstances, be devoted to better purposes
than before. The state which was destroyed was held,
at least by a section of its citizens powerful enough to
seize its sovereignty, to have failed to satisfy their
legitimate expectations.
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The classic theories of the state, in general, and the
idealist theory in particular make no adequate explana-
tion of such situations as these ; or, where they deal with
them, as in the famous fifth book of Aristotle’s Politics,
it is rather as politik than staatslehre. Yet the situation
is one of a rccurrence so notable and perpetual that
keen observers like Machiavelli could insist upon a
cyclical view of history in which each form of state is
bound, in an inevitable sequence, to decay and pass
into some other form. The unity of the state in history,
in short, so far from being a unity, is always breaking
down; the allegiance it exacts for its purposes is always
being withdrawn upon the ground that those purposes,
at least in an adequate degree, are not fulfilled. The
state of theory and the states of practice bear a resem-
blance to one another too transient to be recognised
as valid by those affected by their operations.

It may be said that this transience is, at bottom, flot
a criticism of the state at all, but essentially a revelation
that the governments of particular states do not fulfil
their functions adequately.! But the citizen can onlzl'
reach his state through the government. He is CquCI_le
to insist, at every point of crisis, upon their identty,
for the simple reason that, since governments act 1
the name of the state, their purposcs bc.come its (?wn
as its sovercignty puts them into effective opcrau:;l;
He infers, that is, the nature of the state from -
character of its governmental acts; and he cannt te
know it otherwise. That is why no theory of th:, ait:.ct
is adequate that does not make the govcrnr.ncnhat its
central to the explanation it offers. A state 1s W

. 80.
1 Cf. Barker, Political Thought Since Herbert Spencer (1915)» P'l3
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government does; what any given theory requires
that government should do to fulfil the ideal purposes
of the state is merely, as I have said, a criterion for
judging it and not an index to its actual essence.

I shall discuss in the next chapter of this book what
seems to me the explanation of the historic phenomenon
I have just described. Here it is sufficient to discuss the
relation of the fact to philosophic theory. That relation,
I suggest, is built upon the constant drive of human
impulse towards the establishment of greater equality
in society. This emphasis, it may be remarked, is almost
as old as political philosophy itself. It was noted by
Aristotle!; and it is significant that it is the centra]
element in the approach of men so different as Rousseau
and Tocqueville. Men take the view that differences
in the state require justification; their exclusion from
some privilege always leads to a demand for cither its
abolition or its extension to themselves. They wil]
bear with inequality so long as they are convinced that
society offers them the best that can be obtained from
its processes. But so soon as they begin to believe that
there is a significant margin between what they haye
and what they are entitled to expect, it is to the
existence of some inequality which the state protects
by its sovereignty that their attention immediate]y,
goes. Broadly speaking, that has been the history of
religious toleration; it has been the history of the
suffrage; it has been the history of the intervention of
the state in economic processes. Indeed, it is of peculiar
significance that the wider the basis of the franchise,
the profounder, also, should have been that interven.

1 pylitics, 111, 8, v. 1.
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tion. It is not too much to say that the conference of
the right to vote upon the working-class has trans-
formed the state into an organisation able to satisfy
its citizens only in the dcgree that it 1s also able to
correct the major contrasts provided by an unequal
economic society. There is hardly a function of social
welfare undertaken by governments to-day which is
not an effort to provide the poor with some, at least,
of the amecnities that the rich are able to provide for
themselves.

The state, that is, seeks to convince its citizens that
its action is unbiased by organising for them the
material conditions of an adequate life, and especially
for those of its citizens who cannot afford these con-
ditions for themsclves. The range of this organisation,
especially since 1919, is remarkable enough. H.calth,
education, housing, social insurance, the regulation of
hours and wages in industry, the control of factory
conditions, the provision of meals for poor school
children, are only outstanding examples of the range.
We may explain the change on various grounds. Wai
may say that it is the outcome of a profou.ndcr SOC'lh
conscience. We may argue that it is the price the ric
have to pay to the poor for their security. WF n;la{
think that it is a proof of the Hegclian thesis t;
history is the revelation of a freedom that constan };
widens. Whatever our view, the fact remains that, 2
least since the Industrial Revolution, thc.conUnuC;U;
tendency of modern legislation, not less 1n the ::rn-
world than in the old, has been to soften by gover .
mental action the harsh contrast which would otherwis

. d
obtain between the lives of the rich and the poor- A; ’
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on any long view, the ability of the state to win the
loyalty of its citizens depends upon its power €on-
tinuously to soften the contrast. Attainment in On€
sphere is invariably followed by demand in another.
The significance of this experience for the philoso-
phical theory of the state is, I think, clear. It must
St'f‘rt from the assumption that the state is to act
without bias in the interest of all its citizens. It cannot
fulfil its end, as a state, if it differentiates between them,
unless it can establish the right to differentiate upon a
basis which proves that those so differentiated arc
€qually benefited thereby. So far, in history, no such
Proof has been forthcoming. We¢ have had diﬂ"crcn.tia-
ton of pagan against Christian, of Christian against
Pagan, of rich against poor, of white against black.
On the evidence, they have all been proof not of a
seafch for total good, but of a partial and selfish good
::thch excl.uded those differentiated against from equal
Onsideration, It is unimportant that men have always
tii;n abl? to convince themsclves that t}.xc diﬁ'crcn.tia-
or tl:v aSJ“'Stiﬁed; there is no error, either in the physical
o € socia] sciences, which men have not been ab{e
. Persuade themselves was truth, if it has been to their

Interest to do so,
o i:ls ¢ s.t:?te’ therefore, must postu!ate the equal c]a.i.m
exerq; Citizens to the benefits which accrue from its
logica;e of Power. But if it vyi.lls that end, 1't must,
ﬁllﬁlmey, will also the conditions upon vghxch the
must julcllt of that end depends. Philosophic theory
the de 8¢ the behaviour of actual states m.t'crms of
8Tee to which they establish these conditions. In

t.hcsp ast, it has sought to do so in various ways. Most
7
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:isuiil}lly. it has inferred the nc.cc.l for a system of rights
the 1t rcgards as thc. Fondltlons necessary to attain
actugood hfc‘ for its citizens; and it has Ju.dgcd the
Syst al l)Chil'wour of §tatcs 1n terms of its rcla.mon to the
are ¢m of rights which ought to be rccognised. There

» of course, cxceptions to this general tendency.
0C° small part of the history of political philosophy is

Cupied by claborate attempts to prove that particular

Oups of men are unfit for the privileges of citizenship;
and their exclusion from the ficld of consideration has
therefore been justificd. But any carcful examination of

€se¢ cxclusions, whether they are built upon the
Possession of too small an amount of property, or
Membership of some race or creed or party, will always

¢ found, at bottom, to rest upon the thinker’s desire,
an ultimately cmotional prejudice, to defend some
transicnt cquilibrium of power which he would wish to
Make permanent. Aristotle’s defence of slavery, Locke’s
defence of the exclusion of Roman Catholics, Hitler’s
defence of the exclusion of the Jews, from citizenship,
are all attempts to crect private prepossessions into
universal principles of rcason. None of them stands
examination by a thinker who does not acccpt the
Particular emotional prejudices upon which they are
based.

Any analysis, morcover, of the system of rights put
forward by any given thinker will be found, on
examination, to be historically conditioned. Granted
his cnvironment, it would have been remarkable if
Aristotle had not attempted to justify slavery; granted
his environment, also, Locke’s cxclusiqn of Roma,n
Catholics from citizenship is casily explicable. M:;xs
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conceptions, that is, of what they may legitimately
expect is born of the experience they encounter and
the needs they infer from that experience. A theory
like that of the indirect power of the papacy, Bell.ar-
mine’s for example, is the natural product of a mind
which accepts the political conscquences of the
Reformation, but seeks, in that acceptance, to save as
much for Rome as he can.! Locke admitted, with the
frankness characteristic of him, that the purpose of his
Two Treatises was to defend the title of William III
to the throne.2 The difference between the com-
munism of Mably and Morelly and the communism
of Marx and Engels is set by the intervention of the
Industrial Revolution between their intellectual con-
structions. The pragmatic element in all philosophic
conceptions of politics is always integral to their
understanding.

The significance of this relationship between theory
and the historical cnvironment is manifold. But here
attention must, ahove all, be drawn to one clement in
the relationship which has a special bearing upon
men’s attitude to the behaviour of states. Their con-
fiition leads them to expect certain satisfactions from
its functioning, and they judge the state by its response
to those expectations. It is no use to tell an English
workman to-day that his level of real income is four
tmes as great a5 that of an English workman during
the Napoleop;c epoch,? if he is meant to infer there-

' On Bellarmine and the indirect power of the Papacy cf, his

DeaRama,,o Pontifice, v. 1-8.

: gwﬁ Treatises on Government. Preface to the reader.

Obbins, The Great Depression (1934), p- 2.
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from the duty to be satisfied with his condition; for the
vital postulate he makes in cstimating his condition is
built, not upon a comparison of this kind, but upon
his judgment of what he is cntitled to now. There is
hardly a matcrial clement in the life we lead which
does not show immense improvement upon the
standards of a century ago; but it is not less important
to realise that our expectations of bencfit are also
immensely greater. Every advance we may make in
technical progress only increascs our sensc of what is
due to us by reason of the achievement. The slums of a
century ago aroused no such indignation among the
men who built them as they do among oursclves,!
The denial of educational opportunity was not, in the
age of Bentham, felt so widely as a denial of right as
it is at the present time.

Political philosophy, therefore, cannot content itsclf
with a static theory; it must take account of how its
conceptions function if it is to hope for any authority
that endures. When we say, thercforc, that the state
must secure to each citizen the conditions under which
he can fulfil himself as a moral being we must realise
that those conditions arc not permanent, but relative
to an environment perpetually changing ’{“d thf’ level
at which the conditions must be secured is invariably a
function of that environment. We can NEVET aITest, as
it were, some given moment of time and make. 1ts
possibilities a criterion of reasonflblc expectation,
Dynamic experience plays havoc with our standards
of fulfilment.

1 J. L. and B. Hammond, The Town Labou
description of what they were like.

rer (1918) gives a
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Any system of rights, that is, must be prepared for
new emphases at every epoch of its application. Ir
the time of the younger Pitt a Bill like the Seditior
Bill! would hardly have caused a ripple on the surfacc
of public opinion; but the Victorian age, with its
security and tolerance, supervened to give a new
content to the standards of free expression, and the
Bill evoked, during its discussion, an indignation
which would have been unintelligible to most of
Pitt’s contemporaries. Unemployment insurance may
introduce rigidities into our wages-system incompatible
with the flexibilities which the free functioning of the
Price-mechanism requires?; but once the workers in
any state have experienced the benefits it confers, the
statesman who proposes its abolition does so at his
peril. Half a century ago most economists thought
that the free functioning of the price-mechanism was a
Part of life’s unalterable good; to-day a defence of its
habits on this ground is the rare exception and not the
genera] ryle.

It is, then, the obvious inference from all this that
the philosophic conception of the state gives us, at
best, a measuring-rod by Which to test the conduct
of stateg, It gives us no more than this. It still leaves
the adequacy of that conduct a matter upon which,

Owever imperfectly, we must make up our own
Minds. There is, outside the purely formal realm, no
Obligation to obey the actual state. Our obedience is,
and can only be, a function of our judgment upon

th: .Sf. The Sedition Bill (1934) by W. L Jennings, published by

W Statesman (1934) for a full account of this measure,
* Robkins, op, cit,, p. 84.
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. its performance. That judgment, morecover, is never

one which each citizen can make upon the same
postulates, intcllectual or emotional. What he decides
will be the product of the place he occupies in the
state, and the relation of that place to his view of what
he ought to attain. He may be wrong in the view he
takes; but he has never any rational alternative to
action in the light of his own certainties.

v

Upon this attitude there hinges a view of law the
implications of which are important. It regards the
validity of law as unrelated to the source from which it
comes. Law becomes law as it gocs into application;
it is made law by being accepted. That is not to say
that accepted law is right law ; for law may be accepted
by the might which is behind it. We have, in fact, to
distinguish between three different senses in which the
idea of law can be used. There is the formal juristic
sense, which is no more than an announcement,
ultimately dependent upon the sovercign authority,
of the will to enforce certain decisions. There is the
political sense, in which the formal announcement 15
validated by the acceptance of it by those to Wh?m
it applies. There is, finally, the ethical scnse in which
the decision announced ought to be obeyed, because
it is morally right that what it proposes should be
done.

Now it is clear that in the first two of these three
senses the citizen has no inherent duty to obey- Few

. . AT s
people would seriously claim that the juristic sense !
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always to be equated with the ethical; certainly, to
take an obvious example, no Quaker could admit that
a state whose government ordered its citizens to make
war had, for this purpose, a title to their obedience.
Nor can it, I think, be seriously claimed, either, that
the political and ethical senses are identical; the
commands of the Hitlerite state on June 30, 1934,
were law in the sense that they went into effective
operation, and were accepted by the population over
whom it ruled ; but most people in a position to make
an independent judgment would, I suggest, regarq
them as ethically outrageous. Might, however profounq
does not make right; effective operation of law stil]
leaves undecided the question of ethical adequacy.

Neither formal competence, then, nor politica]
power can confer a just title to obedience. With what
are we left? Only, I think, with the insistence that lay,
to be ethically valid must conform with the require.
ments of the system of rights the purposes of which
the state exists to maintain. And since law is a commang
seeking to control my behaviour in some particulay
way, I must judge that conformity for mysclf as the
test of its ethical adequacy. The roots of valid law,
that is, are, and can only be, within the individua]
conscience, I make law legal, so to say, by giving to
its operation the consent of my conscience.

If it is said that such a view, by justifying refusa]
to obey, opens the door to anarchy, the answer is that
the accusation is true. But it is not a serious accusation,
In the life of states the door to anarchy is always open
because men are never willing to admit the uncondj.
tional conference of power. If, further, it be said that
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the individual conscience is at least as likely to be
wrong as the consciences of those who rule the state,
the answer, again, is that while this may be true, the
citizen who yiclds his conviction on the ground that
he may be mistaken will soon cease, in any meaning
sense, to be a citizen at all. There is no way of making
a state active in the fulfilment of its function except
the knowledge that men will refuse to obey its com-
Mmands where they regard them as a violation of that
function. That was the truth that Pericles saw when he
told the citizens of Athens that the secret of liberty was
Courage. Unless men are prepared to act by the
insights they have, cven when thesc insights are
eérroncous, they are bound to beccome no more th?.n
the passive recipients of orders to whose moral qu2}11t)'
they are indifferent. When they do that, they poison
the foundations of the state. For they then cease to be
moral beings in any sensc of the word that has meaning.
They associate truth and justice and right automatically
with the possession of physical power. No Pf:opl.e
prepared in that fashion to abdicate its humanity 1s
likely to be long capable of creative achicvcrr}CDt-
For so to abdicate the duty of moral judgment is to
sell oneself into slavery.

It is said that the individual is powerless, and that
he wastes his energy by acting upon his judgment.
But there are at least two answers to this view. A moral
obligation is not less compelling because .it may end
in failure. To adopt that canon of effort is to accept
the view that justice is thc will .of the stronger—a
doctrine against which, as I have pointed out, the whole
history of humanity is a protest. And to argue, sccon:.;}',
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that the individual is powerless is, on the record, quite
untrue. He is powerless only when his perceptions are
so completely unshared that he fails to arouse any note
of response among his fellow-citizens; and he has
always to remember that the shift of events may cause
them to be shared at a later stage. The early Christians
must have appeared singularly futile to their own
generation when they challenged the majesty of
Rome; but their steadfastness conquered the Western
world. Luther’s recalcitrance must have appeared
akin to madness to a church which remembered its
successful emergence from the stresses of the Conciliar
revolt; but he changed the history of the world by
his courage. Even so liberal a mind as Emerson could
write of the American abolitionists that they were
“narrow, sclf-pleasing, conceited men, and affect us as
the insane do”1; but it was hardly a generation after-
wards that so respectable an observer as Oliver Wendell
Holmes, not given to extreme views, could say of his
friend’s judgment that “it would have taken a long
time to get rid of slavery if some of Emerson’s teachings
in that lecture had been accepted as the whole gospel
of liberty,”2
. History, indeed, abounds with such instances. The
individual who protests against the law he deems
}mjust is far less alone than he is likely to imagine. He
Is acting in a mental climate in which the expericnce
borne in upon him is likely to be shared by others;
and the gesture he makes may awaken others to the
understanding of their obligations. No one who looks
' Quoted in V. F. Calverton, The Liberation of American Literq.
ture (1932), p. 330. 8 Ibid., p. 331,
84



The Philosophic Conception of the State

back upon their history can doubt that the suffragettes
who, for eight ycars, defied the law awakened the
British government to a sense that their claims were
serious in a way that altered the whole perspective of
those claims. No one can doubt either that the unbreak-
able will of Lenin was central to the success of the
Bolshevik Revolution in 1917. That we must fight for
our philosophy if we belicve in it, scems to me the
inescapable implication of the record.

Against this view two considerations are urged, in
both of which there is, unquestionably, considerable
force. It is said that to challenge the government is to
weaken the authority of all law, and that to do so is to
open the flood-gates to chaos. It was the sense of th'is
danger which made T. H. Green, who admitted, in
the last resort, the right to revolution, insist that we
must approach the state in fear and trembling. But
it is surely not less important to realise that respect
for law must always mean respect for what the law
does ; and if the individual, whether alone or in co'ncert
with others, judges what the law does to be ethically
intolerable, he must act upon the basis of his judgment.
To decide otherwise is to argue that the highest duty
of the individual is to maintain order, without regard
to the quality of the order that is maintained. I do not
find this argument compatible with the notion of the
individual as a moral being. _

It is said, secondly, that this view admits .th? right
of any doctrine to support itself by force, if it can.
Men have only to announce that they are rr}ovcd.b)'
some profound conviction to be justified 1n using

. . R : it is
violence to attain their ends. Such an attitude, ::
5
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argued, is utterly destructive of the foundations of
social well-being.

But the answer is surely that no doctrine, however
evil, moves to the use of force unless it is rooted iR
Profound grievance which it sees no other way to
femedy. We may believe the Bolshevik revolution tO
have been wholly evil; but it is clear that the previous
conditions of the Russian state alone account for its
origin and methods. We may argue, with the Com-
Munists, that Hitler has been no more than the agent
of ﬁnache-capitalism in Germany ;! but it is also clear
that his victory was built upon the profound grievances
of millions of Germans who saw no adequate redress
for them in the habits of the Weimar republic. The
truth is that men in general are so accustomed tO
Obey that their departure from the normal canons of
Politica] behaviour is always an index to grave discase
In the state, They have, as Burke said, ‘“no interecst
'8 disorder ; where they do wrong it is their crror and
10t their crime.” We need not argue that a doctrine
Which arms jtself is wise or right to do so. But, on the
acts, we have to argue that no doctrine ever does
suCCCszully arm itself unless the government it attacks
r:s failed to deal with the grievances it expresses in 2

3onable way.
rey at. is, I thin!:, apparent in the history of mos.t
) Olutions, Ccrtam!y the student of the English civil
n:tn’ of the revolutions of France and of Russia, will

¢ a3 not the least remarkable of their features, the
P:t;nt efforts of the common people to await reform
© they turned to violence. And in any society

86 1 Cf. E. Henri, Hitler Quey Europe (1933)-
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Violence is unlikely if the conviction is widcspr.ead
that the state is seriously attempting to fulfil its obliga-
Yons, Violence comes when the facts pcrsuadc men to

elieve that the bona-fides of their rulers is no longer
to be trusted. They may be mistaken in that belief.

here have certainly been occasions in history when
the members of a government which has been over-
thrown have been well-intentioned men struggling with
adverse circumstances it has been impossible to
conquer. There have been other occasions, also, when
the ends sought by men who resisted the state could not
be attained within the framework of existing institu-
tions. The overthrow of Dr. Briining is, I believe, an
instance of the first; the history of the French Revolu-
tion is a clear instancc of the second.

But, not scldom, the use of violence to defeat the
law is the outcome of a clash of values between which
compromise is impossible. What is the situation when
this arises? No one, at least, can say that the problem
is a simple one. It is no answer to it, for example, to
argue that the duty of a minority whose values are
denied is the simple one of becoming a majority,
and so using constitutional processes to obtain power
by persuasion. For, in the first place, those constitu-
tional processes may not exist. It is no use telling the
citizen of one of the Europcan dictatorships to-day that
he should use the mecthods of peaceful persuasion to get
his views accepted ; for, a priori, the right, legally, to use
those methods has been abrogated. He, at least, hasno
alternative save revolution if he seeks the realisation of
his purposes. The German socialist cannot be asked to
hope for the peaceful conversion of Hitlerite Germany.
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The situation, it is said, is different in a state of which
the form is a constitutional democracy. There, at any
rate, freedom to criticise exists; and provision is
deliberately made for thosc who differ from the
§overnment of the day to take its place if they can
persuade a majority of their fellow-citizens to vote with
them. There is, I think, a vital truth in this view. In
general, it is impossible to condone the use of violence
In politics except as a weapon of last resort; it must be
shown that all alternative avenues of action have
€0 exhausted before violence is resorted to. But it
5 I think, important to realise that even in a constitu-
tiona] democracy dependence alone upon reasonable
Persuasion s function of certain conditions upon the
Tealisation of which the minority concerned must be

able tq Count. First among those conditions is the right

t0 expect the unbiased operation of state-institutions;
they TMust weigh with cqual incidence upon all parties
€ politica] cquation. In a state even so free as

'€at Britain that equal incidence does not obtain,
of?ra ';1:; House of Lords is an inStI‘Elmcnt in .the hands
delibe, ftl:l party 1.n the state; and 1t.s autl.lonty can be
even Yy exercised to flout Ehe. w1l.l of its opponents
Ang it _Cr.x they possess a majority in the e.lcctoratc.
give 1 1t 15 said that the House of Lords_wﬂl a}ljways
knoy, Y when the will of t.he clcctf)ratc is dem.swcl.y
foughrtl (after a general .clccftlon, for instance, which Is
at, Upo.n some special 1s.suc), .thc answer sur.ely is
State, t:en if thls' be tht.: case it subqects. one par.ty 1n the
free . 8rave disabilities from which its rlvzfl.l? wholly
€5 and the consequence of those disabilities may

render abortive the effort of a party which has won
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its electoral majority by reason of the technical con-
ditions under which it may seek to make its purposes
effective.

Nor is this all. It is important that the incidence of
state-institutions should be unbiased. It is important,
also, that those who opecrate them should be able to
assume that the principles of constitutional democracy
will be observed by thcir opponcnts. It would be
facile to argue that this assumption is justified as even
approximately an invariable rule. We may say, with
some assurance, that in a socicty long accustomed to
those principles departure from them will be less
likely than in onc where habituation to their exercise
is novel. But, even there, it is, I suggest, a reasonable
generalisation that they will only be observed when
the intcrests which an important minority deems,
rightly or wrongly, to be fundamental, are not in
jeopardy. That is the implication of the Ulster crisis
in Great Britain in the spring of 1914; it is the implica-
tion, also, of the attitude of American employers like
Mr. Ford and the steel magnates to that section of the
National Industrial Recovery Act,! which guarantees
to labour the right freely to choose the organisations
by which it will be represented in the settlement of
industrial conditions. Unless, in a constitutional
democracy, a government can be certain that its
decisions will be respected one can be certain that the
assumptions of such a system will not be long preserved.

It is argued from this that it leads to the obligation,
incumbent upon the governments of all such states,
not to outrage the fundamental sentiments of an

1 Section 7A.
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important minority. There are, that is t0 52y, }muts to
the rights of a majority whose reprcfcntatlrcs. are
exercising the sovereign power. That Is ap atitude
which has not even the merit of bcmg profound.
Anyone can see that if the King in Parha.m cnt.p.r o
hibited the exercise of the Roman Catholic religion
those who professed it would break the law r-ather
than obey the law. Anyone can see, also, that if the
King in Parliament were foolish enough to dec!are
trade unjons illegal organisations the trade unions
would fight rather than give way. No one ever takes
the legal right to exercise thec powers of sovereignty as
€quivalent to the moral right to do anything one
Pleases.

But to say that there are limits to the rights of a
Mmajority is not to define those limits; and that, after
2ll, is the real core of the problem. We cannot seriously
argue that po government is entitled to take any

lecision which may outrage the conscience of a
Significant minority. A significant minority of American
OPlnion a4 outraged by the decision to abolish
sh"f‘-r}'; but that did not render unjustifiable the
decisiop to abolish it. A significant minority thought
the Clorm Act of 1832 an outrage; but, again, we
shoulq Not attempt to justify a decision to withdraw
it ‘on. that ground. A significant minority in Great
Bx.nam to-day thinks the ‘“Means Test” in connection
;:33 :‘nf’-mployment insurance outrageous; that is not

2 sin "i’JUStify its withdrawal. There is hardly, indeed,

o 8le socia] expedient of any magnitude, adverscly
allecting . important interest involved, which has
not be

tn deemed, at some time or other, ‘“‘outrageous”
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by the minority so affected. Even the decath duties
imposed by Sir William Harcourt were suspect; and
the land taxes imposed by Mr. Lloyd George were
denounced as outrageous by those to whom they
applied.?

Arc we then to say that the point at which the limits
of majority rule become apparent are defined when
the minority proposes to fight rather than to give
way? This raises several issues. Does a proposal to
fight mean actual conflict in the streets, or is it sufficient
that action like a general strike, in which the use of
some violence at lcast is pretty inevitably inherent,
should be attempted? But it is impossible to conduct
the process of ordered government upon the terms
that a majority must not use its power when a minority
threatens resistance. In a situation, for instance, like
that of Ireland in 1914, the will of the government would
have been completely paralysed. For, there, the Ulster
extremists threatened to fight if the Home Rule Bill
went into operation, and the Irish nationalists threat-
encd to turn out the government if the Bill was with-
drawn; and the Asquith solution, which was to enact
the Bill, but suspend its operation, effectively resulted
in a complete victory for the Ulster extremists.

There are, no doubt, occasions when it is wise for a
government so threatened to compromise rather than
to seek the maintenance of its prestige without regard
to the price that may have to be paid for it; Lenin’s
adoption of the New Economic Policy in 1921 is a

! Cf. Gardiner, Life of Sir W. Harcourt (1923), 11, p. 282, for an
account of the moderate resentment provoked by the death
duties.
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classic instance of a wise surrender of principle made to
critical circumstances. But it is certainly not a method
which can be made a general rule for the simple
reason that it would make majority government
invariably impossible. Normally, a government that
is challenged is obliged, so long as it feels confident
that it has public opinj.on bchmd- it, to n'.leet. the
challenge ; for it is the primary thesis of constitutional
democracy that it can be overthrow.n .only in ways
specifically provided for by law. The limits of majority
rule, therefore, cannot rea}ly be decfined with any
Precision in terms of principle. They rest upon felt
inSights rather than exact measurements of what
particular situations involve. Certainly a government
which estimates their meaning must always remember
that any consistent series of surrc.:nders to t?lc clamour
of interest will rapidly prevent it frorr.l being able to
embark upon any measures of serious importance.
at seems to emerge from our historic experience
IS the lesson that a government can impose its will
upon the citizens of 2 constitutional democracy so
long, byt only so long, as those citizens are in funda-
Menta] agreement about the actual purposes of the
State, Whenever a deep fissure in opinion appears the
fragility of all constitutional structures becomes
pparent, and, in those circumstances, movement
towards dictatorship is easy and rapid. This, moreover,
1S most notably the case in times of economic insecurity.
en who have much to lose by far-reaching changes
of the wisdom of which they are unconvinced will
10t lightly be convinced either of the right of the
gOvernment to make them. They will generalise their
9
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sense that their own interests are in jeopardy into the
principle that the welfare of the community is at stake ;
and, not seldom, they will move to what they represen
to themselves as its defence even at the cost of secking
to overthrow law and order. They will do this witp,
complete sincerity ; no one, to take the classic inStance,
doubts the sincerity of Lord Carson and his followerg
in 1914. We may think their actions morally wrong
or politically unwise; but it is impossible to doubt, op
the evidence, that occasions will arise when the decisiop
will be made to take action of this kind.

We may think them morally wrong or politically
unwise ; but it is of the first importance to realise that
we do not always pass this judgment upon thejr
actions. Few people now take the view that the
resistance to Charles I by Parliament, with all jts
cost in blood and suffering, was unjustified; fewer
people still deny that those who resisted James II in
1688 were justified in what they did. Most Frenchmen
now will defend the events of the French Revolution ;
and it is still possible for our generation to remember
the almost universal satisfaction which acclaimed the
Russian Revolution of March 1g17. But this is to say
that some resistance is justified; and since there is no
tribunal to which reference may be made for a decision
upon the problem, it follows that the decision to
embark upon resistance must always be left in the
hands of men. All that we can ask of them is that they-
should judge their own actions by the same relent-
less tests they apply to the government they oppose.

The bearing of this upon a philosophy of law is, I
think, straightforward. It makes the limits of effective
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legal action dependent upon the consent of citizens.
The consent, of course, may be exacted by indifference
of coercion ; it is clear that there are millions of citizens
in Hitlerite Germany from whom obedience is, so to
say, exacted only at the point of the sword. But a
philosophy of law which does not test the principles
upon which it rests by constant reference to its roots in
the minds of those affected by the result of its applica-
tion can never produce a working theory of the state.
Valid law, we must affirm, is law judged adequate by
men as it seeks for their consent. It has no final title to
acceptance because it emanates from the sovereign
power. It has no title to acceptance, cven, because it
presents itself as an effort to realise the right. Its claim
to be obeyed is in the decision men make about the
legitimacy of its pretensions. It becomes valid law by
its power to satisfy the demands they make upon the
institutions whose will it represents.

One other remark it is important to make in this
context. The argument in this chapter has been based,
essentially, upon the denial of two propositions. On
the one hand, I have denied that a purely positive
theory of law can give as an adequate philosophy of
political obligation; no framework of fact can, of
itself, make just law. On the other hand, I have
denied the jdealist view that the actual law can, at
any given time, be necessarily identified with the law
as it ought to be. The Hegelian identification of the
real and the rational in politics is, I have suggested,
incapable of leading to a satisfactory philosophy of
history. And, at bottom, all theories of political
obligation are secking to be such a philosophy.
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Because there is no a priori connection between law
and justice, between the law that is, and the law that
ought to be, I have argued that the judgment of the
individual citizen is the basis in which law must find
its title to consent. If it be said that the individual’s
liability to error makes this a fragile basis inadequate
to the burden it is asked to bear, there are, I think, two
things which may be fairly said. First, the individual
judgment is all that we have. If we reject its right to
make decisions we are driven to assert one of three
things. We must argue that order is the highest good,
that, therefore, it is in all cases wrong to break the law;
this is an impossible position which no one takes. Or
we must argue that positive law is always entitled to
be obeyed by reason of the purposes it is seeking to
fulfil; this argument I have rejected on the ground
that there is no inherent reason to suppose that any
given positive laws are in fact seeking to fulfil these
purposes since this is a question always to be decided
by an examination of the relation between them and
our sense of what they ought to be. Or, thirdly, it must
be claimed that law, which is the will of the sovereign
statc, is just simply because it is the will of that associa-
tion. This, broadly speaking, is the idealist view, and
I have given reasons here why it seems to me untenable.

If it is said that, amid difficulties so profound, the
part of the wise man should be scepticism, it is, I
think, sufficient to reply that we cannot escape the need
to decide what is right and what wrong in politics.
And we shall be led, I think, to a rejection of the
sceptical position upon several grounds. We shall note
that the different views of political right taken by men
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are largely born of their different positions and unequal
claims in society ; the more fully we can find a plane of
relationships in which those differences are eliminated,
the more possible does it become for law to seem just
to those to whom it presents itself as obligatory. It is
significant that the periods of history when men are
most satisfied with the law are those pcriods of expansion
when the multiplication of opportunities offers the
largest prospect of fulfilling the claims of individual
Personality to satisfaction. Such expansion makes for
security, and in periods of security reason has always
the best chance of establishing its empire over the
minds of men. From this angle it appears that law is
most likely and most widely to appear as just where its
Operations make possible the fullest use of the instru-
ments of production in socicty. Where there is a
contradiction, which social institutions maintain, be-
tween potential and realised productive power, those
who suffer from the operative results of the con-
tradiction are likely to regard the working of social
Institutions as inherently unjust.

It is, moreover, important that, because man is a
rationa] being, those who make law are always eager
to defend it to him on the ground that it is in fact
€quated with justice. They offer arguments, that is, to
Prove that the law which is may be regarded as the
aW which ought to be. Now it is clear that once we
admit that there is, in some given situation, a law
which ought to be, we are admitting the existence of
natura] law. [ myself take the view that, despite all the
difficulties in the way of natural law, the need to

postulate it as an essential part of the philosophy of
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political obligation cannot be avoided. None of the
arguments by which its critics have so far sought to
destroy it have so far been successful. The historical
attack on natural law has broken down simply because
an issue which dwells in the normative realm cannot
be decided upon the issue of fact alone. The attack of
the positive lawyers broke down simply because it
became clear that positive law cannot provide for al!
possible cases; and once an unforseen case occurs the
Jjudge or legislature must seek to meet it by introducing
notions of what is just or reasonable in the given case.
This has been well put by Sir Frederick Pollock.
“Our courts,” he writes,! “have to go on making a
great deal of law, which is really natural law, whether
they know it or not, for they must find a solution for
every question which comes before them, and general
considerations of justice and convenience must be
relicd on in default of positive authority.” Indeed, it is
notable that many of those most anxious to repudiate
the idea of natural law, Duguit, for example,? are
building upon its concepts in the view they take of
political obligation.

Nor is the metaphysical attack in better case. It is
argued that all questions of justice are relative. Time
and place can alone give meaning to their substance.
In a world in which freedom of testamentary disposi-
tions seems ‘‘natural” to Englishmen, while, twenty
miles away, a Frenchman thinks it equally “natural”
for testamentary disposition to be strictly regulated
by the Napoleonic code, it is said that it is useless to

1 Expansion of the Common Law (1904), p. 112.
3 Cf. my paper in Modern Theories of Law (1934), Chapter IV.
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seek a science of justice which claims universal validity.
The metaphysical attack may even take the form,
widely popular in an epoch of rapidly changing moral
standards, of the insistence that justice is a question
of individual opinion before which any attempt at an
objective criterion is inadmissible.

This view, however, is far less satisfactory than
appears at first sight. To begin with, as Professor Cohen
has pointed out,?! it is built upon a simple misunder-
standing of the logic of science. “The objection,” writes
Professor Cohen,? “ignores the difference between a
substantive code and a science of principles, a dis-
tinction which ought to be as clear as that between the
directions of the engineer to the builder, and the science
of mechanics.”” The variety of opinion we encounter
about justice no more renders impossible a science of
Jjustice than the variety of farming practice renders
impossible a science of agriculture.

And we must be careful not to exaggerate the
variety we do in fact encounter. It is clear, to take the
¢xample of testamentary disposition, that we can
Casily exaggerate the differences between French and
English habits in this field of law. For the will of an
English testator who left his family destitute to the
f“dVantage of some special cause in which he was
!nterested, would be regarded by most people as

aving made a patently unjust will; and the main
Teason why, historical reasons apart, freedom of testa-
Mentary disposition remains in England lies in the fact

! Sffe his Reason and Nature (1931), Book III, Qhapter v,
especially p, 4101, My debt to this remarkable book will be obvioug
to the reader, 8 Op.cit., p. 411,
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that most testators do in fact leave the bulk of their pro-
perty to their families.! Notable as are our differences in
value-judgments, at least equally notable are our agree
ments. That murder,unemployment, starvation, sweated
labour, the traffic in women and noxious drugs, are all
bad is a matter of fairly universal consent. Most of our
differences in judgments of value are, in fact, a function
of the different social conditions that we confront;
no one would expect Aristotle to-day to defend the
institution of slavery. And it is not irrelevant that the
whole process of politics is built upon the assumption
that reasoned discussion will secure effective agreement
about what there is of justice in any proposed arrange-
ment. Were it otherwise, a collective social life would
be clearly impossible.

This is not, of course, to say that we have to-day
even an approximation to an adequate science of natural
law. The obstacles in the way are enormous. It is not
only that thc naturally just must be sociologically
possible. It is not only, either, that the choice of
postulates is, in this realm, an immensely more com-
plicated adventure than it is, say, in physics or
chemistry. It is not only, finally, that, as a matterof
pure logic, universal propositions do not give us
a simple rule for specific cases; therc are always
“ifs” and ‘‘buts” dependent upon the facts of concretc
situations.2 There is the difficulty which springs from
our ignorance of what our proposals will in fact do;

! And an attempt has recently been made in Parliament to com-
pel them to do so. See Hansard (fifth series), Vo, 71, 1928, 37-61.

* It is upon this issuc that all formalistic attempts at ; theory
of law, like those of Kant and Stammler and Kelsen, have broken
down.
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the authors of the Prohibition experiment in the
United States certainly did not foresee that gangster
rule which we now realise was inevitably implied in
the attempt. There is the difficulty, further, that our
proposals too often assume identity of interest between
the group making law and the group receiving it
There is the difficulty that a law, the Workmen’s
Compensation Act of 1896, for example,! may be made
by one set of men with one body of purposes, and
applied by another set of men with a different body of
purposes; and there is the reclated difficulty which
arises from the fact that in the modern nation-state,
law is made not by the masses, but by a small group
which tends, at least, to assume that their conception
of its necessity will be shared not less intensely by the
rest of the community. The frequency of this error g
one of the most pathetic facts 1n the history of legislation
As long ago, for instance, as the time of Spinoza, j;
was possible to insist that sumptuary laws always faj]
to attain their end; but that does not prevent us from
attempting to enact them again in each succeedin
age.? The Hitlerite régime has cven sought to prescriba
What men shall eat for their dinner.

One final difficulty needs emphasis because it lies at
the root of many fallacies in the social sciences. Any
Principles of natural law must be stated in an abstract
Way and in universal terms. This creates problems ip,
the application of the principles of which it is impossible
to over-estimate the magnitude. We say, for instance,
that it i5 5 generally accepted principle that all mep

! ij- my Studies in Law and Politics (1932), Chapter X1y,
especially pp. 286 fI. 8 Traclalus Politicus, X,
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should be equal before the law. But we can give no
individual meaning to thc application of the principle
unless social conditions admit of its realisation. There
is no equality before the law, for example, as between
Negro and white in Georgia. The problem of cost
makes the ideal of equality difficult to realise as
between rich and poor in England in all civil, and in
most criminal cascs. In the first year of the Hitler
régime members of the Brown Army received specially
favoured treatment from the courts. Morcover, the
principles of natural law, being built upon a uniformity
which is abstract, and therefore artificial, need constant
correction in terms of equity, if they are not to work
injustice. But the inherent idea of cquity is the adjust-
ment, outside the formal rule, to the individual case;
and it is, therefore, so to say, an invasion of the idea of
natural law on grounds not legal in character. It
therefore prevents certainty, itsclf one of the desirable
ends of law, and it denies the formal cquality of
treatment in terms of principle, which natural law is
supposed to secure indifferently to persons. We know,
in short, that the rigid application of law will only too
often defeat the ends of justice. Our principles must be
flexible in application if they are to win respect over any
period of time by reason of the widely varying situations
they will encounter. We secem caught in the dilemma that
if we apply the rule invariably, we may, on occasion,
do grave injustice; while if we do not apply the rule,
we use a discretion which escapes the categorices of law.!

Difficulties of this order should, I think, make us

1 On all this see a brilliant paper by M. R. Cohen <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>