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PREFACE. 

THE present volume consists of the late Professox 
Green's lectures on the 'Principles of Political Obliga­
tion,' together with a chapter on the .different senses 
of the term ' Freedom,' taken from a course directly 
connected with the former. The work thus re-issued 
is a reprint of pp. 307-553 of Vol. II. of Professor 
Green's Philosophical \Vor ks, with the addition of a 
brief supplement (p. 248) furnished by the present 
writer, consisting of English renderings for some 
quotations which appear in the text (pp. 49-59). 

The reason for this re-issue is as follows. The 
course of lectures in question has long been known to 
teachers as a most valuable text-book for students of 
political theory. But as a portion of 'a large and 
expensive volume, which is itself part of a set of 
collected works, it naturally was not accessible to 
members of popular audiences. In discussing the 
selection of a text-book for a projected course of 
instruction on political theory, to be given in London, 
it was suggested that a separate volume containing 
the 'Principles of Political Obligation' would be the 
best conceivable book for the purpose. No other 
recent writer, it was felt, has the classical strength and 
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sanity of Professor Green, who was never more 
thorough and more at home than when dealing with 
those questions affectina citizenship in and for which. 
• 0 

lt may be said, he lived. Many of the troubles of 
to-day reflect the distraction of minds to which a sane 
and balanced view of society has never been adequately 
presented; and the importance of the service which 
might be rendered to general education by the re-issue 
of these lectures in a convenient form appeared to 
justify an application to those who had the power of 
carrying out the suggestion which had been made. 

The friends of genuine political philosophy will 
have good cause, it is hoped, to be grateful to Mrs. 
T. H. Green for her cordial assent to the proposed 
republication, as also to Messrs. Longman for their 
promptitude in agreeing to undertake it. The elabo­
rate table of contents, reprinted from the Philosophical 
Works, was compiled by their editor, the late Mr. 
Lewis Nettleship.. It adds very greatly to the value of 
the book. 

BERNARD BOSANQUET. 

PUBLISHERS' NOTE 
THE Introduction contributed by LoRD LINDSAY, 
formerly Master of Balliol College, is repri.n~ed with 
slight modifications from The Social and Pol~t~ca.l Id~as 
of Some Representative Thinkers of the V wtonan 
Age, edited by F. J. C. HEARNSIIAW, M.A., LL.D., 
by kind permission of Lord LINDSAY, and Messrs. 
GEORGE liARRAP & Co. LTD. 



INTRODlTCTION 
BY A. D. LIXDSAY, C.B.E., LL.D., 

i'ormerly 1\f:\STER OF BALLIOL COLLEGE, OXFORD. 
Now Lord Lindsay of Birker. 

Lectures on the Principles of Political Obligation were 
first delivered by T. H. Green in lSi!J and not published 
until after his death in 1882. They represent the most 
important contribution to political theory of the school of 
thought sometimes known as the Oxford Idealists, though 
Bosanquet's Philosophical 'Pheory of the State published in 
1899 is of almost equal importance. The other member of 
tho school who '\\'Tote much on political theory was D. G. 
Ritchie, who was born in 1853, beca.mo a :Fellow of Jesus 
in 1878, and died in 1893. His writings on political theory, 
Darwinism and Politics, Principles of State Interference, 
Darwin and Hegel, and Natural Rights, were published 
between 1889 and 1895. 

Edward Caird, l\Iastcr of Balliol from 1893 to 1907, and 
William Wallace, who succeeded Green us \Vhyte's Pro­
fessor of Moral Philosophy in 1882, were also members of 
this school. ·with them should perhaps be numbered 
Arnold Toynbee, who was a Fellow of Balliol from 1878 
until his death in 1883. 

Green and his fellow-idealists represent the renewed 
liberalism of the last quarter of the nineteenth century. 
They are all of them, for all their Platonism and Hegelianism, 
in the succession of the Utilitarians. They were all funda­
mentally individualists and democrats. But they were con­
vinced that Utilitarianism had become barren as a political 
creed because of the inadequate philosophy upon which it 
was based, and that no further progress could be made in an 
understanding of politics till a new philosophic basis was 
found for liberalism. Utilitarianism had equated human 
purposes with happiness. That had meant not simply that 
the State should take men as it found them-a doctrine for 
which much is to be said-but that men should take them­
selves as they found themselves-a very different doctrine, 
and one for which there is almost nothing to be said. The 
individual in Benthamite philosophy was reduced to a bundle 
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of pleasures or desires, and the State to a collection of 
independent atoms. When the progress of the Industrial 
Revolution disappointed the facile optimism of the earlier 
Utilitarians their individualistic creed, which had in the early 
part of the century been a doctrine of reform and liberty, 
became largely a bulwark of reaction and privilC'ge. 

It demanded reform in the early days on the ground that if 
unwise State restrictions and interference were remoYc<l the 
natural harmony of economic interests would ensure that all 
would be well. When these restrictions had been removed and 
laissez-faire largely realised the doctrine 'vas used to oppose any 
attempt to deal with the disharmonies of economic interests. 
Utilitarianism had done all that it could, hut dcmo<·raey was 
more alive than ever and faced with any number of new and 
unexpected problems. If demccracy was to grapple with 
these new problems with any success some way bud to he 
found of reconciling a true individualism with the new 
functions which were being thrust upon the State. 

Green and his fellow-idealists had been profoundly in­
fluenced by Carlyle and his bitter criticism of the creed of 
' each for himself and the devil take the hindmost.' They 
were far removed from either the facile optimism of the early 
Utilitarians or the rather cynical pessimism which succeeded 
it. They were concer~ed for the sufferings of the poor, and 
were abundantly conscious of the inequalities of the existing 
economic system. But, unlike Carlyle and Ruskin, they 
remained convinced democrats, and thought of social reform 
as the task of the new democratic State. They did not share 
Carlyle's contempt for the ordinary man nor his leanings 
towards aristocracy. For they had got from Kant what 
Kant got from Rousseau, a profound belief in the worth and 
dignity of the ordinary man. They were political democrats 
because they were first of all spiritual democrats. They 
were convinced that the theoretical basis of democracy laid 
down by the Utilitarians was fundamentally unsound. Its 
foundations were not nearly deep enough ; its conception of 
human nature too shallow. They felt that a new start had 
to be made and a proper conception of human nature and 
action acquired before an adequate political theory could be 
constructed. That is why ~one ~~them were concerned only 
with political theory. Therr politics were to be the outcome 
of a view of human natur~ and of the world-of moral 
hil sophy and of metaphysics. 

p ~ making their new start they went back beyond the 
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French writers, who had, on the whole, inspired the Utili­
tarians-back to the real founders of modern democracy, 
the seventeenth-century Puritans, whose ideas the French 
writers of the eighteenth century bad clarified, popularised, 
and cheapened. A recent writer on democracy, l\Ir. Leonard 
·woolf, has argued that democracy and Christianity are 
incompatible. Green and his school would have argued that 
such a judgment is profoundly mistaken, that democracy 
was, and must be, baserl on religion, that the doctrine of 
human equality is a religious doctrine or it is nothing. The 
fate of Utilitarianism, they would have said, shows how 
entirely insuflicient, because how shallow, is a theory of 
democracy which seeks to-clay to minimise the importance of 
religion. The Utilitarian doctrine of man, b~cause it was 
essentially irreligious, had pro\ed far too narrow to stand 
the stmins and stresses of social and political life. 

They were growing up when the reigning philosophy in 
the universities was that of John Stuart .i\Iill. His fine and 
noble character had struggled in vain with the creed he had 
inherited, and his philosophy was really an eclecticism which 
bad inspiring elements in it, but was incapable of producing 
fruitful social or political principles. A comprehensive 
philosophical system had to be put in its place. Utili­
tarianism or Associationism or Empiricism had to be fought 
all along the line. And so these liberals went for their 
philosophical inspiration to some very undemocratic sources, 
to Plato and· to Hegel, as well as to Kant and tho seventeenth­
century Puritans; but their purpose in so doing was to 
carry out better and more thoroughly what tho Utilitarians 
had begun. 

vVo may perhaps elucidate the relation between the 
Utilitarians and the idealists by asking ourselves how, if the 
Utilitarian view of human nature is as fundamentally 
erroneous as the idealists maintained it to be, the Utili­
tarians accomplished as much as they did. Utilitarian 
psychology and Utilitarian ethics are really indefensible. 
A very little examination must show that it is just not the 
case that all men seek happiness in the sense in which the 
Utilitarians define happiness, and that the famous Utili­
tarian passage from each seeking his own pleasure to each 
seeking the greatest happiness of the greatest number is an 
obvious fallacy, and that the psychological Hedonism which 
the Utilitarians taught with such confidence is incompatible 
with the principles of justice which they so nobly defended 



x: PRINCIPLES OF POLITIOAL OBLIGATION. 

in practice. 'Each to count as one and none to count us 
more than one,' so far from being derived from Hedonism, 
is flatly incompatible with it. There can seldom ha vc been 
a doctrine which accomplished so much, and that on the basis 
of being scientific and systematic, which would so little bear 
criticism. If Utilitarianism was so fundamentally unsound, 
how did it accomplish such great things 1 

The answer may be partly that the practical success of a 
doctrine is no witness to its intellectual consistency : witness 
the extraordinary power of the l\Iarxian theory of value. 
But it is also that the Utilitarians looked at politics from the 
point of view of the legislator, and they were largely con­
cerned with saying what the State ought not to do. When 
Bentham said that pushpin was as good as poetry, what he 
~cant practically by that absurd statement was not that 
1t was as good for a man to like push pin as to like poetry, 
but that the State should not use its power to encourage 
people to find pleasure in poetry rather than in pushpin. 
For the purpose of the State was to promote liberty, to take 
for granted man's free activities and usc its power to pro­
mote and not to hinder freedom-a view which found 
eloquent and noble expression in John Stuart Mill's Liberty. 
The Utilitarians had found prevailing a view that it was the 
s.tate's business to make men moral-a view which they 
rightly repudiated. They were convinced that the com­
~ulsory activities of the State must have strict limitations, 

ecause they believed in the beneficent effect of the men's 
V:oluntary non-political activities. These voluntary activi­
ties ~he State must take for granted. At the most they 
~dm1tte~ that there might arise from such activities dis-
a~orues and inequalities which the State, with due pre­

cautions taken, might correct. Its purpose in such action 
should always be to promote more harmoniously men's 
voluntary activities. 
. ~ow in this matter up to a point both Utilitarians and 
l~ealists are in agreement. For while the Utilitarians hold 
tat you ~anno~ by compulsion make men happy, bu~ only, 

Y r~movrng hmdrances, give men scope to find th01r own 
happmess, the idealists hold that you cannot by compulsion 
make men moral, but only, by removing hindrances, give 
~en scope to live the good life. And up to a point the 
liberty which each school seeks to attain is the same, or 
rather, perhaps, certain kinds of State interference are 
equally condemned by both doctrines. Green says : 
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Any direct enforcement of the outward conduct, which ought 
to flow from social interests, by means of threatened penalties­
and a bw requiring such conduct necessarily implies penalties for 
disobedience to it--docs interfere with the spontaneous action 
of those interests, and conscq uently checks the growth of the 
capacity which is the condition of the beneficial exercise of rights. 

Hero Green is saying something the practical implication 
of which is the same as Utilitarian doctrine, at least up to a 
point. So long, therefore, as the Utilitarians were concerned 
with attacking State interference which was directed towards 
making men moral, it did not matter that they misconceived 
the way in which men make themselves moral. The work 
of freeing the individual from wrong kinds of State-com­
pulsion bad to be done in any case. There is a sense in which 
legislation has to take the individual and his possibilities for 
granted. It is the aim of legislation to set free the possibili­
ties of the individual, and some setting free can be done 
regardless of what these possibilities are. 

But sooner or later the limits of such action were bound 
to be reached, and a consideration of what the State should 
or should not do bad to take account of what could and 
what could not be expected of individuals. Thus the in­
adequacy of Utilitarian psychology proved fatal. For 
Utilitarianism bad taken the inclividual for granted, not in 
the sense that when the State has done all that it can the 
success of aU social and political effort depends on individual 
effort and faith and vigour, but too much in the sense that 
individuals left to themselves work in natural harmony. 
Each seeking unhindered his individual happiness will pro­
duce the happiness of all. The Utilitarians had approached 
the problems of democracy as superior persons, calculating, 
from the calm height ofthe scientific legislator, like Bentham, 
or of the civil servant at the India House, like James Mill, 
the efforts of the masses :v~om their wisdom was to guide. 
They wanted to make politics as much as possible an exact 
science; and the scientist, when he approaches social 
questions, is always apt to regard human nature other 
than his own as being atomistic and homogeneous. The 
more it is so the more is it ready for the impress of his 
experimenting genius. The idealists, on the other hand, 
were real democrats. They approached the problem of 
democracy from the standpoint of the ordinary citizen. 
T. H. Green, though a college tutor and a university professor, 
was intensely interested in the affairs of his own city of 
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Oxford. He was a member of the Oxford School Board and 
a hard-working member of the Oxford City Council. It was 
characteristic of him that he was not appointed to the City 
Council as one of the University members, but stoorl in the 
ordinary way as a candidate for the north ward of the city. 
He did his share in the dull, day-to-day committee work of 
party organisation. He both served on the School Board 
and was the chief agent in founding the City of Oxford 
School for Boys. He took an active part in the agitation 
for temperance reform, and characteristically at the same 
time set up a coffee tavern in St. Clement's. He saw more 
than most people what an amount of steady, disinterested 
devotion from ordinary men and women it takes to run a 
modern democracy. He understood that because he had 
taken part in the running of politics himself. He knew what 
being an active citizen meant. Something of the same could 
be said of Edward Caird's life in Glasgow and Bosanquct's 
in London. Their understandinrr of the State came from 
their serving it as ordinary citize;s, 

Such a standpoint was bound to make all the difference 
to their democratic philosophy. They knew well how much 
democracy asks of the ordinary man, and therefore how 
entirely inadequate Hedonism is as a foundation of demo­
cratic theory. They knew, as all do who take an active 
part in the citizens' side of politics, the activo and inspiring 
work done in that kind of political effort by those who get 
their inspiration from religion. They started with an 
active participation in social life and social work, and then 
asked what could the State and the State's activities do to 
help them in their problems. The only way in which de­
mocracy can be understood is by being one of the ordinary 
people who have to work it. It cannot be understood from 
the top, fro!ll the ~t~ndpoint of the professional legislator or 
the professiOnal Civil servant. In talking of these men as 
idealists we are apt to imply that idealists are remote from 
practical affairs, men speculating abstractly in the State 
without knowing anything of the ordinary difficulties of 
politics. But it is only men and women who have taken 
part in the dull spadework of politics and social effort, 
grappling along with other ordinary men with difficulties 
arising from incompetence and complacence and fatalism, 
who know what an unusual amount of idealism goes to the 
running of a pr~ctical democracy. T. H. <?ree?- and his 
school were idealists, but they were under no tlluswns about. 
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human nature-no illusions either way. Their idealism 
consisted in regardi11g the State from the point of view of 
what could be made out of it. They had learned from Plato 
that the nature of any social institution which has had an 
historical development is best understood by looking at it 
from its highest realisation downward rather than from its 
rudimentary beginnings upward. The justification of the 
State, and, indeed, of any institution, depended for them on 
the opportunities which it awarded men for their good use 
of it. Such an attitude is entirely compatible with recog­
nising how far institutions fall short of what they might be, 
?r what perverted use men may make of them. _Th~re 
IH a great chapter in Green's Principles of Political Oblzgatzon 
entitled' Will, not Force, is the Basis of the State.' The very 
title is taken by some critics to show a hopelessly idealistic 
outlook. But how sane is the temper of this paragraph I 

The idea of a common good which the State fulfils has never 
been the sole influence actuating those who have been agents in 
tho historical process by which States have come to be formed; 
and even so far as it has actuated them, it has been only as con­
ceived in some very imperfect form that it has done so. This is 
equally true of those who contribute to the formation and main­
tenance of States rather as agents, and of those who do so rather 
as patients. No one could pretend that even the most thought­
ful and dispassionate publicist is capable of the idea of the good 
served by the State to which he belongs, in its fulncss. He appre­
hends it only in some of its bearings ; but it is as a common good 
that he apprehends it, i.e., not as a good for himself or for this 
man or that more than for another, but for all members equally, 
in virtue of their relation to each other and their common nature. 
The idea which the ordinary citizen has of the common good 
served by the State is much more limited in content. Very likely 
he docs not think of it at all in connection with anything which 
the State represents to him. But he has a clear understanding 
of certain interests and rights common to himself with his neigh­
bours, if only such as consist in getting his wages paid at the end 
of the week, in getting his money's worth at the shop, in the 
inviolability of his own person and that of his '\l-ife. Habitually 
and instinctively, i.e., without asking the reason why, he regards 
the claim which in these respects he makes for himself as condi­
tional upon his recognising a like claim in others, and thus as in 
the proper sense a right--a claim of which the essence lies in its 
being common to himself with others. Without this instinctive 
recognition he is one of the ' dangerous classes,' virtually out­
lawed by himself. With it, though he have no reverence for the 
State under that name, no sense of an interest shared by others· 
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in maintaining it, he has the needful elementary conception of 1\ 

common good maintained by law. It is the fault of the Stalo 
if this conception fails to make him a loyal subject, if not an 
intelligent patriot. It is a si~n that the State is not a true State, 
that it is not fulfilling its primary function of maintaining law 
equally in the interest of all, but is being administered in the 
interest of classes ; whence it follows that the obedience which, 
if not rendered willingly, the State compels the citizen to render 
is not one that be feels any spontaneous interest in rendering, 
because it does not present itself to him as the condition of tho 
maintenance of those rights and interests, common to himself 
with his neighbours, which be understands.1 

T. H. Green and his school arc also idealists in that they 
are concerned with the moral questions involved in politics. 
They are not simply trying to describe what the State 
actually is or does, but to deal with the principle of political 
obligation. That is regarded by them first and foremost 
from the point of view of the individual-' Why should I 
obey the State 1 ' but the answer to that question depends 
for them on what the State contributes or is capable of con­
tributing towards the moral lifo. In the first paragraph 
of his lectures Green says: 

My purpose is to consider tho moral function or object served 
by law or by the system of rights and oblig1Ltions which the State 
e~orces, and in so ,doing to discover the true ground or justifica­
tion for obe~ence to law. l\Iy plan will be (1) to s.tate .in outline 
what I consider the true function of law to be, th1s bemg at the 
same time the true ground of our moral duty to obey the law, 
and throughout I distinguish moral duty from legal obligation ; 
(2) to examine the chief doctrines of politicaJ obligation that have 
been current in modern Europe and by criticising them to bring 
out more clearly the main points of a truer doctrine; (3) to con­
sider in detail the chief rights and obligations enforced in civilised 
States, inquiring what is their justification and what is the ground 
for respecting them on the principle stated.2 

Green then argues that 

the value of the institutions of civil life lies in their operation as 
giving reality to the capacities of will and reason, and enabling 
the~ to be freely exercised. In their general effect, apart from 
partwular aberrations, they render it possible for .a man .to be 
~eely determined by the idea of a possible satisfactiOn of lumself 
mstead of being driven this way and that by external forces, and 
thus they give reality to the capacity called will ; and the~ enable 
him to realise his reason; i.e., his idea of self-perfectiOn, by 

1 Principle8 of Political Obligation, § 121. I Op. oil., § 1. 
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ac.ting as a member of a social organisation in which each con­
tributes to the bcttcr being of all the rest. I 

This is the moral justification of social institutions in 
general. But law and the State need a special justification 
in that, as distinguished from the other institutions of social 
life, they imply force, and the relation of force to the moral 
life is a peculiar one. 

The j1ts naturcc is distino-uished from the sphere of moral duty 
because admitting of cnfm~emcnt bv law. l\loral duties do not 
admit of b~ing so enforced. The q ucstion sometimes put, whet~1er 
moral dutJCs should he enforced by law, is really an unmeanmg 
one; for they simply cannot be enforced. Nay, the enforcement 
of an outward act, the moral character of which depends on a 
certain n~otive an~ disposition, may often contribute _to r~ndcr 
t_ha~ m_otlve and d1sposition impossible ; and fro~ this anses a 
hm1tatwn to the proper province of la.w in enforcmg acts. · ·. · 
Thus the jus naturre, the system of ricrhts and obligations, as 1t 
should become no less than as it actually is maintained, is distinct 
from morality in the proper sense. But it is related to it. · · ·2 

Thus we begin the ethical criticism of la.w with two prin­
ciples: (1) that nothing but external acts can be matter of 
' obligation ' (in tho restricted sense) ; and (2) that, in rcg~rd 
to that which can be made matter of oblicration, the questiOn 
of what should be made matter of obliga tkm-the question of 
how far rights and obligations as actually established by law 
correspond to the true jWJ naturre-must be considered with 
reference to the moral end, as serving which alone law and 
the obligations imposed by law have their value. In a later 
paragraph he says: 

The business of law is to maintain certain conditions of life­
to see that certain actions are done which are necessary to the 
maintenance of those conditions, others omitted which would 
interfere with them.3 

This is, then, Green's fundamental position as regards the 
moral function of law-that compulsory morality is a contra­
diction in terms, and yet that law serves a moral end because 
it helps to maintain certain conditions of life. Because its 
relation to morality is ancillary, not creative, the State on 
this view must be distinguished from society. It acts as a 
framework within which social institutions, which have a 
real life of their own, may flom·ish. 'A State presupposes 
other forms of community, with the rights that arise out of 

1 Op. oi# •• § 7. • Op. cu .• § 10. • Op. cit •• §§ 10 and 11. 
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them, and only exists as sustaining, securing, and completing 
them.' From this general position there follows Green's 
account of the nature of rights and the new and significant 
meaning he gives to ' natural rights.' 

The end of the State is 

to render it possible for a man to be freely determined, and there­
fore rights-the separate purpose of the State-nrc aids to liberty 
or liberties. But liberties are of no usc or have no mcani:1g 
except in relation to a good for which they nrc to be used. 
'Should be' implies .on the part of whoever is capahlc of it the 
conception of an ideal, unattaincd condition of hirmwlf, as an 
absolute end. Without tills conception the recognition of n. 
power as a right would be impossible. A power on the part of 
anyone is so recognised by others, as one which should be exer­
cised, when these others regard it as in some way n means to that 
ideal good of themselves whlch they alike conceive; and tho 
possessor of the power comes to regard it as a right through con­
sciousness of its being thus recognised as contributory to a good in 
whlch he too is interested. No one, therefore, can have n. right 
except (1) as a member of a society; and (2) of a society in which 
some common good is recognised by the mcm bcrs of the society as 
their own ideal good, as that whlch should be for each of thcm.1 

Granted, then, that in any given society there is some 
kind of recognition of a common good, there are cer­
tain powers of action which ought to be safeguarded and 
recognised, because they contribute to the maintenance 
and furtherance of that common good. It docs not follow 
that they will be so recognised, and therefore a distin~tion 
must be made between rights which are actually recogmsed, 
legal rights, and rights which ought to be recognised. This 
obviously corresponds to the old distinction of positive and 
natural law ; but natural law is given an entirely new nature 
by Green. It remains an ideal to which actual law ought 
to conform, but it is not an immutable ideal, the same at 
all times and places. It is itself dependent on the moral 
conditions of society at any given time. The rights 
which ought to be recognised depend on the common good 
actually recognised by that society at that time. In that 
sense politics must always take ethics for granted. 

When we, therefore, as active citizens, are considering 
how far we should call on the resources of the State to main­
tain a certain system of rights and obligations, not only 
are we to remember that any system of rights and obliga-

• Op. cu., § 26. 
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tions can only maintain favourable circumstances for the 
exercise of the good life, not create the good life, but we are 
also to remember that our conception of what is the good 
life which is to be fmtherecl and assisted by law must depend 
not on an abstract good, not on our own conception of good, 
but on what we believe members of society in general will 
recognise to be for the common good. '\Vhcn we appeal 
from the law as it is to the law as it ought to be our appeal 
is to be based on a reasoned faith in the capacities and de­
cencies of the ordinary man of our own time and society. 
Our appeal is to be from the State as it is to the State 
as it reasonably might be, considering what its citizens 
are. 

This has none of the definite and decisive character of the 
old appeals to natural and inalienable rights. It assumes 
a democracy which has got beyond slogans and formulre and 
is able to consider political questions on their merits. But 
there is no question that it does presuppose that the State is 
being asked continually to justify itself before its citizens. 
The doctrine that the justification of the State's force de­
pends on the services which that force renders ought to 
imply that when these services are not rendered the State's 
force is not justified, and political obligation disappears. 
It is one of the merits of Green that he both recognised that 
the State should and might render immense services to 
morality, and was also perfectly clear that it did not always 
render that service,-might, indeed, do the opposite ; that 
the citizen had therefore rights against the State. If the 
State normally merits the citizen's obedience there are times 
when it is the citizen's duty to disobey the State. 

If we regard the State as the sustainer and harmoniser of social 
relations it would follow that the individual can have no right 
against the State ; that its law must be to him of absolute 
authority. But in fact, as actual States at best fulfil but par­
tially their ideal function, we cannot apply this rule to practice. 
The general principle that the citizen must never act otherwise 
than as a citizen does not carry with it an obligation under all 
conditions to conform to the law of his State, since those laws 
may be inconsistent with the true end of the State as the sustainer 
and harmoniser of social relations. . . . Thus to the question : 
Has the individual no rights against enactments founded on 
imperfect views of social well-being ? we may answer : He has 
no rights against those founded on any right to do as he likes. 
Whatever counter-rights he has must be founded on a relation to 
the social well-being and that a. relation of which his fellow citizens 

B 
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are aware. He must be able to point to some public interest, 
generally recognised as such, which is involved in tho exercise of 
the power claimed by him as a right ; to show that it is not the 
general well-being, even as conceived. by his fellow-citizens, but 
some special interest of a class that is concerned. in promoting 
the exercise of the power claimeu.1 

But though Green is careful to state all the conditions 
which must exist before a citizen can have rights against 
the State, he does yet agree that 

there may be cases in which the public interest-not merely 
according to some remote philosopher's view of it, but according 
to conceptions which the people are able to assimilate--is best 
served by a violation of some actual law. 

We get from Green, therefore, a far higher conception of 
the State's function than we do from the Utilitarians. The 
good life is the end of all social activity. It cannot exist 
without freedom. The State can only further it indirectly, 
and may, by mistaking its sphere and capacities, do harm. 
But the State's compulsions are not the only hindrances to 
liberty, and the good citizen will consider what in soeial and 
econ?n;tic conditions are harming the conditions ncccs~ary to 
the ~vmg of the good life, and ask whether the States com­
pulsiOn may not be so used in the removal of these harmful 
conditions as to produce an addition of real liberty. So the 
social legislation of the last half of the nineteenth century 
c~uld ~e defended on the principle that such State notion, by 
~mdermg economic or social inequality or lack of freedom, 
mcreased men's freedom. This is the line, for example, 
tak~~ by Ritchie in his Principles of Stale Interference. This 
po~I~ICa~ t~eory is in practice far more empirical than was 
Utilitanamsm. For it implies that when we ask what the 
State ought or ought not to do we have to consider the 
capacities of the social institutions of the time and of the 
citizens, and our answer will probably only be that the 
bal.an.ce o~ advantages are in one direction or another. 
This .I~~a~sm do~s not pretend to relieve men of their res­
ponsibilities as citizens, of studying the facts as thoroughly 
and carefully as they can and thus acting on what is a 
reasoned faith. To thos~ therefore, who think that a 
political theory should giv~ definite and clear-cut answers 
to practical political questions, and explain just what the 
State ought and just what it ought not to do, or exactly 

1 Op. cit., §§ 143 and 14.4. 
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when the citizen is justified in disobeying the law, Green's 
teaching may seem indefinite and inconclusive. 

In such a state of things, the citizen has no rule of ' right' 
(in the strict sense of the word) to guide him .... \Vns there 
then nothing to direct him either way? Simply, I should answer, 
the general rule of looking to the moral good of mankind, to 
which a necessary means is the organisation of the State, which 
again requires unity of control in the common interest, over the 
outward actions of men .... It must be admitted that without 
more knowledge and foresight than the imliYidual can be expected 
to possess, this rule, if he had recognised it, could have afforded 
him no sure guidance; but this is only to say that there nrc 
times of political difliculty in which the line of conduct adopted 
may have the most important effect, but in which it is very hard 
to know what is the proper line to take.1 

There are, no doubt, times when to be told that circum­
stances alter cases and principles need knowledge and 
judgment for their application may only paralyse men's 
actions, when the clear-cut if erroneous pronouncements 
of dogmatic schools are actually more efl"cctive. Green's 
principles imply for their proper application an educated 
democracy. 

Yet they have writ no rule 
nor rubric whereby conduct can in lesser affairs 
accommodate these principles, when they conflict 
in upright personalities, nor square their use 
with the intricate contingencies that knit our lives, 
and the interaction of unrelated sequencies. 
In that uncharted jungle a good man will do right, 
while an ill-disposition will miss and go wrong.ll 

A. D. LINDSAY. 

a Op. cil., § 10~ l Robert Bridges, The Testame11~ of Beaulfl. 
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sides, 0~:8• not follow that because the 1 right ' is on both 
be tho 1s not 1 better ' than the other ; though this may case 

105. In such co. . · · • • · · · • • • 
and • d ~~8 of disputed soverei!!Dty the distinction of 1 de jure ' 

e o.&Cto' o • • b 
the sove . may be applied, though 1t IB etter to so.y that 

re1gnty . ln b 
106 The individ 18 o. eyance • · • . • • 

lhe aide ~al, having no • right • to guide him, should take 
" 0116 llllccess seems likely ~ b" best for mankind • 

100 
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102 

102 

108 
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110 
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111 
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107. (b) Another case is where there is no legal way of getting a bad 
law repenled. Here it is a question, not of right, but of duty, 

P.&Oa 

to resist the sovereign 116 
108. Nor is it a question of the right of a majority, a.!l a majority, 

to resist: it mny be the duty of a helpless minority . 116 
109. Home general questions which the good citizen may put to him-

self in such dilemmas 118 
I 10. They can, indeed, seldom be applied by the agents at the time 

as they can be after the event • 118 
111. In simple cases we mn.y judge of the right or wrong of an act 

by the character which it expresses, but generally we cn.n only 
judge them by its results 118 

112. All that the historian can say is that on the whole the best 
character is likely to produce the best results, notv.;thstn.nding 
various appearances to the contrary . 119 

G. Will, not fore~, is th~ ba.!lis of th~ a tat~. 
118. The doctrines which expln.in political oblign.tion by contrn.ct 

agree in treating sovereign and subject apart, whereas they 
!U'O correlative 121 

114. For the desire for freedom in the individual is no rea.l desire 
unless he is one of a society which recognises it. (Slaves are 
not a real exception to this) 122 

115. And without an authority embodied in ch;I institutions he 
would not have the elementary idea. of right which enables 
him to question the authority 128 

116. But the theory of contract expresses, in a. confused way, the 
truth that only through the common recognition of a com­
mon good, and its embodiment in institutions, is morality 
possible 128 

117. Thus morality and political subjection have a. common source • 124 
118. And both imply the twofold conception, (a) 'I mtut though I 

do not like,' (b) 'I must becatue it is for the common good 
which is also my good ' 125 

119. It is a farther and difficult question, how far the sense of com­
mon interest can be kept alive either in the government 
or subjects, unless the people participates directly in legis-
lation 126 

120. And this suggests the objection, Is it not trifling with words to 
speo.k of political subjection in modern states as based on the 
will of the subjects ? • • • • 127 

a1. We must admit (a) that the idea of the state as serving o. com­
mon interest is only partially realised, even by the most 
enlightened subject, though so far as realised it is what makes 
him o. loyal subject • • • • • 128 

~. (b) That if he is to be an intelligent patriot a.1 well as a loyal 
subject, he must take a personal part in the work of the 
ilta.te ~ 12.11 
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128, And (e) thn.t oven than his patriotism will not bo n. Ji111111iC"TJ 

unless it includes a. feeling for tho state analogous to that which 
he hn.s for his family a.nd borne 

124. But are we not ngo.in o.sswning what was diHpntotl, viz. thnt a 
sense of its serving a. common intorc!lt is ncePsEmry to tho 
existence of the state ? • 

125. Observe that the idea of an end or function, rcalis1,cl by ngencios 
unconscious of it and into which it cannot bo re:mlved, is 
already implied even if the state be trcnted as a. 'no tum! 
organism' • • • 

126. Such a. treatment, however, would ignore the diHtinction be­
tween the 'natural' and tho 'human ' or 'moral' agt•ncies 
which have operated in the production of stntos • . . 

127. It may bo objected that these 'horoan' agencies aro not neces­
sarily 'mornl,' but on the contrary aro often sol fish . 

128. But though human motives are never unnlloyed, they only 
produce good results so far a.s they are fused with and guided 
by soma unselfish element • • 

129. If e.g. we would form a. complete estimate of Nnpoloon, we 
must consider not only his ambition but tho particular form 
in which his ambition worked • · · • 

180. And further reflect that the idiosyncrasy of such mon plays 
but o. small po.rt in the result, which is mainly due to ngencios 
of which they are only the most conspicu~us instruments • 

131. Thus an ideal motive may co-oporato w1th tho motives of 
~elfish men, and only through such co-operation o.re they 
mstrumantal for good • • • 

182. The fact that the sta.te implies a. supreme coercive power 
gives colour to the view tha.t it is baseu on coercion ; 
whereas the coercive power is only supremo bccauao it is 
exercised in a. state, i.e. according to some system of law, 
written or customary . • • • • . • • 

188· In the absence of a.ny other name, ' state ' is the boat for a. 
society in which there is such a. system of law and a. power 
to enforce 1' • • • • • • , 1 • • • • • 

84. A state, then, is not a.n aggregate of _individuals under a. 
sovereign, but a. society in which the r1ghts of mon already 
associated in families a.nd tribes are defined and ho.r-
monised • • • . • • 

185· It_ developas as ;he absorption of fresh so~ietias or the ext~nded 
mterconrse between its members Widens the ro.nrre of 

• 0 

common mterests and rights • • · • • . • 
186. The point to be insisted on is that force has only formed states 

80 fa.r as it has operated in and th~ough a. pre-existing 
medium of politica.l, triba.l, or fa.Dlily ' nghte ' 

180 
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181 
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185 
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1~ 



XXXl 

H. Hall tM citi.:sw rights against th~ sta~ 1 

187. A. long as power of compulsion is made the essence of thu 
state, political obligation cannot be expla.ined either by the 
theory of 1 consent,' or by that which derives all right from 

P.&.Q& 

the sovereign 142 
188. The state presupposes rights, rights which may be said to 

belong to the 1 individual ' if this moo.n 1 one of a. society of 
individuals' 148 

189. A right may be analysed into a claim of tho individual upon 
society o.nd a. power conceded to him by society, but really 
tho claim and tho concession are sides of one a.nd tho so.me 
common consciousness 144 

140. Such common consciousness of interests is tho ground of the 
1 natural right' of slaves and of the members of other states • 144 

141. But though in this way there may be rights outside the state, 
the members of a. state derive the rights which they have as 
members of other aMsociations from the state, o.nd have no 
rights ngainst it , 141> 

142. I.e. as they derive their rights from their membership in the 
state, they have no right to disobey the la.w unless it be 
for tho interest of the state 146 

148. And oven then only if the law violates some interest which 
is implicitly acknowlcclged by the conscience of the com-
munity 148 

144. It is a. farther question when tho attempt to get a law repealed 
should be exchanged for activo resistance to it 149 

145. E.g. should a. slave be befriended o.gninst the law? The slave 
has as a mo.n certain rights which the state cannot extin-
guish, o.nd by denying which it forfeits its claim upon him 161 

146. And it may be hold that the claim of the slave upon the 
citizen, as a man, ov"rridcs the claim of the state upon him, 
as a citizen 152 

H7. Even here, however, tlie law ought to be obeyed, supposing 
that its violation tended to bring about general anarchy 168 

L Private rights. The right to life and liberty, 

148. There o.re rights which men have as members of associationa, 
which come to be comprised in the state, but which also 
exist independently of it . 154 

149. These are 1 private ' rights, divided by Stephen into (a) 
personal, (b) rights of property, (c) rights in private 
relo.tions . • 164 

J.60. A.ll rights o.re 'personal ' ; but as a. man's body is the con­
dition of his exercising rights o.t all, tho rights of it may 
be oalled 1 personal ' in a special sense • lid 
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161, The right or 'life and liberty 0 (hotter, Of I fre0 lifO '), being 
based on capacity for society, belongs in pri11ciJ.lw t.o man 
as man, though this is only graduo.lly recog11iscd 

152. At first it belongs to man c.s against other members of hi.a 
family or tribe, then as agwnst other tribes, then o.H n;.:11inst. 
other citizens, which in antiquity still implies groat lilllitll­
ti ons • • . , . . . . . . · 

158. Influences which have helped to break down thoso limittLtions 
are (a) Roman equity, (b) Stoicism, (c) tho ChriHtio.n i<leo. of 
a universal brotherhood • • • . . . . . 

164· This last ie the logical complement of tho idea that manns snch 
?o.s a right to life; but the right iB only 11Cgativcly recogoiHod 
m modern Christendom 

166· It ie ignored e.g. in wo.r, nor is much dono to enable men to 

156 fulfil their capacities as members of humanity • . . • 
· Four questions as to the relation of tho sto.to to tho right of man 

as man to free life , 

K. The right of the 1tate over the individual in tuar. 
157• (1) Rna the state a rinht to override this right in wnr? H 

must be admitted that war is not 'murder,' either on tho 

loiS 

lGO 

157 

157 

158 

169 

158 y pa.r: of those who fight or or those who canso tho wnr • . 160 
. ~t lt ma.y be a violation or the right of lifo. It. doos not prove 

lt not to be so, tho.t (a) those who kill do not intend to ldll 
159 0r~1one in Particular , , • · • . 161 

' t . o.t (b) those who are killed have incurred tho risk volun· 
, ~ly, Even if they have it does not follow that they ho.d a 
nght ' to a ' 162 160, It o so • • • , • • • . • . 
.~Y be said that the right to physical life may be over· 

161, B~t de~ by a right arising from tho exigencies of moral lifo . 104 
'b this only shifts the blame of wo.r to those who are respon-

162. B:\ 1~ for those exigencies ; it remains a WT.ong o.ll tho same . 104 
m truth most wo.rs of the last 400 years have not been 

""t· are for political liberty, but have a.riBen from dynastic o.mbi· 
Ion or n t' al 165 168, Admit . a. lon vo.uity ' ' ' , , ' , . 
i\ tmg, then, that virtue may be called out by war o.nd that 
,_ ~a.y be a Caotor In human progress, tho destruction of life 
llll\ lS al 

164, • But if ways a. wrong , , • . • . , , 167 
wh 1~ ?e admitted that wo.r mo.y do good, may not those 

163, Ir th 0 ongmate it have the credit of this ? ' • • • • • 168 w-r:! r~ally acted from desire to do good, their share in the 
m g 18 let~a i bu\ in any co.se the fa.ct tha.t wo.r wo.s tho only 
Wrea.ns to \he good was due to human a.genoy, and was a 

ong 
166. (2) (8 • • • • • • • • • • • 168 

Is ~: sec: 157), Hence it follows that _the. state, so far as U 
man to Its Principle, cannot have to infrmge the righb of 

as man by oonflicta with other Rtatel • • r • • l'lO 
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1~7. It ia not because states e::tist, but because they do not fulfil 
their functions as states in maintaining and harmonising 
general rights, tllat sncb conflicts are necessary 171 

lGS. This is equoJly true of conflicts arising from what aro called 
' religious • grounds 172 

169. Thus no state, as such, is absolutely justified in doing a wrong 
to mankind, though a particular state may be oonuitionnlly 
justified . . 178 

170. It may be objected that such a 'cosmopolitan' view ignores the 
individuality of states, and could only bo realised if they 
were all absorbed in a universal empire • . 17 4 

171. It is true that public spirit, to be real, must be national; but 
the more a nation becomes a tn1o state, the more does it 
find outlets for i$s national spirit other than conflicts with 
other nations . . . 17 5 

172. In fact the identification of patriotism with military aggressive-
ness is a survival from a time when states in the full sense 
did not exist • • . 176 

178. And our great standing armies are duo, not to tho development 
of a system of states, but to cirmunstnnces which witness to 
tho shortcomings of that system . . . 176 

174. Tho bettor the or~anisation of ench state, tho greater is tho 
freedom of communication with others, especially in trndo 
which, beginning in self-interest, may load to the conscious~ 
ness of n higher bond· • · • · • • • . 177 

176. As compared with individuals, any bonus between nations must 
be woo.k; on tho other hand, gov~rnments have less tempta-
non than individua.ls to deal nnfall'ly with one another • • 178 

L. TluJ right of tluJ state to punish. 

176. (8) (See sao. 156). What ri?ht has the stn.to to punish? The 
right to live in a commuruty rests on tho on.pacity to act £ 
the. commo~ good, and implies the right to protect su~~ 
actiOn from 1ntorferenor: . . . • • • 

177. A detailed theory of punishment implies a detailed theor; of 
rights. Here we .can .only den.l ~ith principles . . . 

178. Is punishment retnbut~ve.? Not m the sense that it carries on 
8 supposed • right • of pr1vnte vengeance, for no such , right , 
can exist · • · · · · · • 

179. The most rndimon~y : rig~t ' ofl v~ngoo.nce impli~s so~ia.i 
recognition and regwat10n, m ear y tunes by the famil 

180 And its development up to the stage at which the st t ya.l · 
· I t f · · l · a e one punishes is tho dove opmen o a prmcip e llnplied from the 

first . • • · • • · • • 
181 , But if punishment excludes private vengeance ho..... • 

J h ' "' can it be retributory ali all? An ow can a wrong to BOciet Le 
requited? y 

c 
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182. When a wrong is said to be 1 done to society,' it does not meiUl 
that a feeling of vindictiveness is excited in tho Bociety 188 

188. The popular indignation against a went criminal iR nn expres-
sion, not of individual desire for vengen.nco, but of tho domnnd 
that the criminal should hnve his duo 184 

184. And this does not mean an equivalent nmonnt of suffering; nor 
such suffering as bas been found by experience to deter men 
from the crime • • . 181S 

185. Punishment, to be just, implieR (a) that the person puni5hod cnn 
understand what right means, and (b) thn.t it is Rome under. 
stood right that be baa violated • · · 186 

186 He will then recognise that the punishment is hiR own net 
returning on himself; (it is in a different tlCIIHO thnt the 
physical consequences of immora.lity aro Hpolwn of ns a 
1 punishment') • • . • . 186 

187. Punishment may be said to be preventive, if it bo remembered 
(a) that what it 1 prevents' must be the violation or n real 
right, and (b) that the means by which it 'prevents' must be 
really necessary • • • · · · . . • 188 

188. Does our criterion of the justice of punishment give o.ny practical 
help in apportioning it? • • · · • • . • 189 

189. The justice of punishment depends on the jnstice of the system 
of rights which it is to maintain . • . 189 

190. The idea that 1 jnst' pnnishment is that which"' tho crime in 
BDlount confuses retribution for _the. ~ong to society wit.h 
compensation for damages to the mdivlllual • • . • 190 

191. 1 But why not bold that the pain of the punishment ought to= 
the moral guilt of the crime ? ' • • • . . un 

192. Because the state cannot gauge either the one or the other ; and 
if i\ could, it would have to punish ev~ry case differently . . HH 

11:18. In truth the state has regard in pnnis~·llng, not primiLrily to the 
individuals concerned, but to tho future prevention of the 
crime by associating terror with it in the gonero.l itnagino.tion 191 

194. Tb~ ~ccount taken of 1 extenuating circumstances • may be 
s~ila.rly explained; i.e. the act do~e under thoro ro11uiros 

, httle terror to prevent it from bccomm? general • . • 192 
195· B~t why avoid the simpler. e~p~ano.twn, that extenuating 

CJ.rculllBtances are held to dimmish the moral g1tilt of the 
act?' • . . • • 194 

196 B . . ' . · · · 
· ec~use (a) the state co.nnot ascortam the degree of moro.l 

guilt involved in o. crime; (b) if it tries to Punish immoro.lity 
p:.oper), it will check disinterested moral effort • • • 194 

!97. .Isbment, however, may be truly held to express the 'moro.l 
dis~pprobation' of society, but it is to the external side of 
action. that the disapprobation is directed • • • • H~5 

198. 'l'be Pl'l.nciple that punishment should be regulated by the 
i,ol~Ort~nce of the right violated explains the severity with 
,...bloh lllllpa.ble negligence • is punished • lQ'l 
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And the punishment of crimes dono in drunkennees illustrates 
r .. o. 

tho same principle • • 197 
It also justifies tho distinction between I criminal I anu I civil 0 

injuries, (which is not a distinction between injuries to 
inc.liviuuals and to the commtmity, for no 1 right' is violated 
by injury dono to nn individual as such) • 198 

There woulu be no reason in associating terror with breaches 
of a right which tho offender either did not know that he 
was breaking or which he could not help breaking • • 199 

When such if:,'l!Ora.nco and inability are culpable, it depends 
on tho seriousness of the wrong or tho degree to which tho 
civil suit involves deterrent effects, whether they should be 
treated as crimes • 200 

Historically, tho state bas interfered first through the civil 
process; gradually, as public alarm gets excited, more and 
more offences como to bo treated as crimes 201 

Punishment must also be reformatory (this being one way of 
being preventive), i.e. it must regard the rights of the crimino.I 202 

Capital punishment is justifiable only (a) if it can be shown to 
be necessary to tho maintenance of society, (b) if there is 
reason to suppose the crimino.l to be permnnently incapable 
of rights 208 

Punishment, though directly it aims at the maintenance of 
rights, has indirectly a moro.l end, because rights are conditions 
of moro.l well-being • 204 

M. The right of the state to pronwte morality. 

207. (4) (See sec. 156). The right of free life is coming to be more 
and more recognised amongst us negatively ; is it reasonable 
to do so little positively to make its exorcise possible? 206 

208. First observe that the capacity for free life is a moral capacity, 
i.e. n capacity for being influenced by a sense of common 
interest . :.!06 

209. This influence will only be weakened by substituting for it that 
of law, but tho state can do more thnn it usually does without 
deadening spontaneous action; e.g. • compulsory education' 
ne'i'd not be 1 compulsory ' except to those who have no 
spontaneity to be deadened 208 

210. So too with interference with 1 fi:eedom of contract '; we must 
consider not only those who are interfered with, but those 
whose freedom is increased by the interference 209 

N. The right of tho state in regMd to proptrrty. 

Ul. As to property two questions have to be kept distinct, (a) how 
there has como to be property, (b) how there has come to be 
a right of property. Each of these again mny be treated 
..ttber historically or metaphysically . 21 J 
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212. The confusion of these questions and methods hnl! h>iven rise 
either to truisms or to irrelevant researches ILq to tho nnturo 
of property • • . . • 

218. Property implies (a) approprintion, I.e. an act of will, of o. 
permll.Dent self demll.Dding satisfaction and expression 

214. (b) Recognition of the appropriation by others. This recog­
nition cll.Dnot be derived from contract (Grotius}, or from o. 
supreme force (Hobbes) • • . 

216. Locke rightly bases the right of property on tho same b'l'Otmd 
as the right to one's own person; but he docs not tLsk what 
that ground is • • • • · • 

216. The ground is the snme B.B that of tho right of lifo, of which 
property is the instrument, viz. the consciouHness of n com­
mon interest to which each man recognises every other nu:m 
as contributing . • , . 

217. Thus tho act of appropriation and tho recognition of it consti Lute 
one act of will, as that in which man seeks tl good nt once 
common and personal . • • • 

218. The condition of the family or alan, in which e.g. ln.nd is hold 
in common, is not the negation, but on tho contro.ry tho on.rlieet 
expression of the right of property • · · · • 

~19. Its defect lies (a) in tho limited scope for free morn! develop-
ment which it allows tho associates, (b) in the limited range 
of moral relations into which it brings them . • 

220. But the expansion of the clan into tho state bas not brought 
with it a corresponding emancipation of tho individual. Is 
then the existence of a practically propertyless class in 
modern states a necessity, or an abuse ? 

2'21. In theory, everyone who is capable of living for n common 
good (whether he actually docs 1!0 or not) ought to hnve tho 
means for so doing : these means are property · • • 

222. But does not this theory of property imply freedom of 
appropriation and disposition, and yet is it not just this 
freedom which leads t.o the existence of o. propertyless 
proletariate ? • • • • • • • • 

21!;) 

212 

218 

216 

216 

21'1 

21'1 

218 

219 

220 
223. Property, whe~her regarded ns tho appropriation of nl\ture 

by men of different powers or ILR tho moans roquir<lll for 
the fulfilment of different so~ie.l functions, must be 1mequo.l • 

2'24. Free~om of trade, another source of incquo.lity, follows noces­
~arily from thf) snme view of property : froouom of bequest 
1s more open to doubt 

225. It aoem~ to follow from the ge~oro.l • righ~ of a.. man. to p;~vid~ 
for his future, and (with certain exceptions) to be likely 
to secure the best distribution. but it does not imply the 
right of entail • : • • 

926. Ramming to the question ro.iaod in soc. 220, observe (a) that 
accumulation by one man does not itself no.tnro.lly imply 
deprivation of other men, but ro.ther the contrary • 

228 
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!J27. Nor in the pr£>\·aknco of great capitals lllld hired labonr in 
i~"df tLo cause of tho bad condition of so rn1my of tho work-

PAC.. 

ing classes • 225 
228. Tho cause is to be fotmd, not in the right of property and 

accumulation, but (partly at least) in the fact that the laud 
has been originally appropriated by conquest 225 

~9. Hence (a) tho present proletariate inherit the tmditions of 
serfdom, and (b) under landowning governments land has 
boon appropriated tmjustifiably, i.e. in >arious ways pre-
judicial to tho collllllon interest 226 

280. And further the ma~sos crowded through these causes into 
large towns have till lately had little done to improve their 
condition 227 

281. Whether, if the state did its duty, it would still be advisable 
to limit bequest of land, is a question which must be differ-
ently answered according to circmnstancos 228 

232. The objection to the appropriation by tho stt\te of 'unearned 
increment ' is that it is so hard to distinguish between 
' earned ' and ' unearned ' • 229 

0. Tlw right of tluJ state in regard to the family. 
288. The rights of husband over wife and father over children are 

(a) like that of property in being rights against all the 
world, (b) unlike it in being rights over person., and there-
fore reciprocal • 230 

284. The latter characteristic would be expressed by German writers 
by saying that both the 'subject ' and the 'object ' of these 
rights are persons • 281 

285. Three questions about them : (1) What wakes man capable of 
family lifo? (2) How docs it come to have rights? (8) What 
ought the form of those rights to be ? 28~ 

236. (1) The family implies the same effort after permanent self­
satisfaction as property, together with a permanent interest in 
a. particular woman and her children • 288 

287. The capacity for this interest is essential to anything which can 
be rightly ce.lled family life, whatever lower forma of life may 
historically have preceded it 233 

288. (2) The rights of family life arise from the mutual recognition 
of this interest by members of the same clan (in which the 
historical family always appears ns an element) 284 

289. Its development has been in the direction (a) of giving all men 
and women the right to marry, (b) of recognising the claims 
of husband and wife to be reciprocal. Both these imply 
monogamy 23G 

!UO. Polygamy excludes many men from marriage and makes the 
wife practically not a wife, while it also prevents real recipro­
city of rights both between husband and wife and between 
parents and children 281 
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·~·· 241. The abolition of Rlo.vr-rv iR nnother I'!I!IOntin\ to the do\·o\opmen\ 
of tho tn)() fumily !if,:, in l>oth the nbovo respect!! 

'24'2. (8) ThnR tho ri')ht (nK di••tinct from tho morality) of fruni\y life 
requires (a) mono~o:ruuy, (!,, •lnmtion through life, (c) termina. 
bility on the infidelity ,,f IPlhhruHl or wifu 

248. \Vhy then Hhonld not rL<lult•·ry ),(l tn:ntr,l n.'l n crime? Because 
(unlike <Jth•·r violrLtiorlf! of ri~o:ht) it it~ ;:NJornlly in tho public 
lntero11t tho.t it HMonld bo condonr·•l if tho injnrcd person is 
willing t.o cond•mo h , , . . . . , , , 

244. N?r wruld tho higher pnrpo11ef! ,,( wnrringo be HOrved by making 
mfidelity penal, for they <lepend on dit~poHition, no' on outward 

24 acts or forbearances , . , . . • , , 
5• All thnt tho stnte cn.n do, therefore, is to mnlte di\'orco for 
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possible 
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for lunacy or cruelty, \mt not for incomplLlibility, the object 
of tho state hl.ling to mnke mn.rrin~;o a 1 consortium omniJ 
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ON TilE DIFFERENT SENSES OF 'FREEDOM' 
AS APPLIED TO \VILL AND TO THE 

MOHAL PROGRESS OF MAN. 

Note of the Editor. 

The lectures from which the following extract is taken were delivered 
in the beginning of 1879, in continuation of the cour~e in which the di.&­
cusflion of Kant's moral theory occurred. The portions here printed are 
those which were not embodied, nt any rnte in t.he same form, in the Pro­
le,qnrnena to Etla'cs. See Prolt'f/Umena to Etliic&, Book ii. ch. i. sec. 100, 
Editor's note. 



ON THE DIFFERENT SEN~F.S OF ' FTIV.V.DO~i I 

AS A.PPIJ.ED TO WILL AND TO TilE :MOH.AL 

PROGH.ESS OF MAN· 

1. SINCE in all willin" a man is his own ol),icct, the will 
is always free. Or, mo;e properly, a man in willing is 
necessarily free, sincewilling constitutes freedom,' and 'free 
will' is the pleonasm 'free freedom.' But while it is 
important to insist upon thiR, it is abo to be remembered 
that the nature of the freedom really differs-the freedom 
means quite different things-according to the nature of the 
object which the man makes his own, or with whicl1 he 
identifies himself. It is one thing when the object in 
which self-satisfaction is sonrrht is such as to pn;vent that 
self-~ati~fa.ction being found, t:>because interfering with the 
real1sahon of ~he seeker's possibilities or his progress 
towa-r?s 'Perfect1on: it is another thing when it contl'ilmtes 
to th1s end. In the former ca.se the man is a free a (Tent in 
the a.ct,,because through his identification of himsclf with 
a c~rta~ desired object-through his n.uovtion of it as his 
~00 c- de' ma.1kea the motive which determines the act, n.ud 
1s a. cor mg y con . · B · 

th BCtoua of himself as 1ts author. ut 1n 
ano er sense h · . . . . t' e IB not free been-use the obJects to wluch 
biB ac IOns are d' ' · 1 · _, · 
h 1 f h. trected are ohiects m w nch, accorumg to 

t e aw o IB b · . " . 1 · \~ · t to b 
1 lf' • CJJJ~, sattHiiwlion ot nmst' 1. 1s no . e 

fo?mf.•d IH WJ)l f.o ltrJ•ivo 1~\. Be\\'-sni\:;l\\c\:.\on no~ bemg 
8AJ.UH j, ·• t.r) the lt~tw wh\ ll ,\P\.l'\'\n\ncs Whl.~l.:e tlns. s~~-

1/flft•.tJ/ih/ • 1 \ · , be consHlercd 1~ e 
fi(t!I;NIJ,(~twl/1 1S l.fJ lm i'oum\ he ll"1'Y •• rr out the vn\l ot 

' · cn.rtY 111 o • 'nto 
jjf.ioll of It lmud1mmn w\10 ~8 bondage he e1ne1·~cs 1 not 

fJIJfll · , 11ut hifl own. ·Fl'Olll t~18 the law of his being~ . 
f }JOl 1 b Ullllg 1 &h dlBttuct a.flll 1 }oJll not y overco state of the sou • 

J.l' free( ' roH&Illl ~ 
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by getting the bettor of its necessity,-every fancied effort 
to do so is but a new exhibition of its ncccssity,-but by 
making its fulfilment the object of his will; by seeking t~('l 
satisfaction of himself in objects in which he belie,~es 1t 
should be found, nnd seeking it in them beca1tse he believes 
it should be found in them. For the objects so sought, 
however various otherwise, have the common characteristic 
that, because they are sought in such a spirit, in them self­
satisfaction is to be found; not the satisfaction of this or 
that desire, or of each particular desire, but that satisfaction, 
otherwise called peace or blessedness, which consists in the 
whole man having found his object; which indeed we never 
experience in its fulness, which we only approach to fall 
away from it again, but of which we know enough to ~e 
sure that we only fail to attain it because we fail to seek 1t 
in the fulfilment of the law of our being, because we have 
not brought ourselves to' gladly do and suffer what we must.' 

To the above ~:~tatement sm·eral objections may be m::tde. 
They will chiefly turn on two points; (a) the use made of the 
term 'freedom'; (b) the view that a man is subject to a 
law of his being, in virtue of which he at once seeks self­
B::ttisfaction, and is prevented from finding it in the objects 
which he actu::tlly desires, o.nd in which he ordinarily seeks it. 

2. As to the sense given to' freedom,' it must of course be 
admitted that every usage of the term to express anything but 
a social and political relation of one man to others involves 
a metaiJhor. Even in the original application its sense is by 
no means fixed. It always implies indeed some exemption 
from compulsion by others, but the extent and conditions 
of this exemption, as enjoyed by the ' freeman ' in different 
states of society, _are very various. As soon as the term 
'freedom ' comes to be applied to aflything else than an esta­
blished relation between a man and other men, its sense 
fluctua.tes much more. Reflecting on their consciousness, on 
their 'inner life' (i.e. their life as viewed from within), men 
apply to it the terms with which they are familia.r a~t 
expressing their relations to each other. In virtue of that 
power of self-distinction and self-objectification, which he 
expresses whenever he sa.ys 'I,' a man can set over ngainst 
himself his whole nature or any of its elements, and apply to 
the relation thus established in thought a term borrowed 
from relations of outward life. Hence, as in Plato, the terms 
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'freedom' and 1 bondage ' may be used to express a relation 
between the man on the one sjde, as distinguishing himself 
ttom all impulses that do DC1i tend to his tnw good, and 
those impulses on the other. He is a 'slave' when they are 
masters of him, 'free' when master of them. 'l'h•~ metaphor 
in this form was made further usc of Ly tlH~ ~tDics, and 
carried on into the doctrines of the Christian Church. Since 
there is no kind of impulse or inter•·st which a man cannot 
so distinguish from himself ns to pn~scnt it as an alien 
power, of which the influence on him is Lomb~c, the parti­
cular application of the metaphor is quite arbitrary. It mn.y 
come to be thought that the only freedom is to Le found in 
a life of absolute detachment from all interests; a life in 
which the pure ego converses solely with itself or with a God, 
who is the same abstraction under another name. '!'his is a 
view into which both saints and philosopliCrs have been apt 
to fall.· It means practically, so far as it means anything, 
absorption in some one interest with which the man iden­
tifies himself in exclusion of all other interests, which he 
sets over against himself as an influence to be kvpt aloof. 

'Yith St. Paul the application of the meta.phor has a 
special character of its own. "\Vith hi1r1 'freedom ' is specially 
freedom from the law, from ordinances, from the fear which 
these inspire,-a freedom which is attained. through the com­
munication of what he calls the ' spirit of a<loption' or 'son­
ship.' The law merely as law or as an external coxnmand is ' , 
a source of bondage in a double se~se. :resenting to man a 
command which yet it does not g1ve hnn power to obey it 
~estroys the freedom of the life in which he does what' he 
hkes without recognising any reason wh.Y he ~hould not (the 
state of which St. Paul says 'I was ahve without the law 
o;nce ');it thus puts him in bondage to fear, and at the same 
tun.e, exciting a wish for obeuience to. itself which other 
desires (cpp6v7JJLa uap~e6s} prevent from bemg accomplished it 
makes the man feel the bondage of the flesh. ' What I w'm 
that I do not'; there is a power, the flesh, of which I am th~ 
slave, and which prevents me from performing my will to 
o~ey the law. Freeuom (a.lso called' pea?e,' and' reconcilin.­
tlOn .') ~omes when the spirit ~xpressed m the law (for the 
law IR Itself 'spiritual' accor<lmg to St. Paul; the ~flesh' 
t~ou_gh which it is weak is mine, not the law's) becomes the 
pnnCiple of action in the man. To the man thus delivered, 
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a.s St. Paul conceives him, we might almost apply phraseology 
like Krmt's. ' He is free because conscious of himself as the 
author of the law which he obeys.' He is no longer a ser­
vant, but a son. lie is conscious of union with God, whose 
will as an external law he before sought in vain to obey, 
but whose 'righte~usness is fulfilled' in him now that he 
' walks after the spirit.' What was before ' a law of sin and 
death' is now a 'law of the spirit of life.' (See Epistle to 
the Romans, viii.) 

3. But though there is a point of connection between St. 
Paul's conception of freed0m and bondage and that of Kant, 
which renders the above phrase applicable in a certain sense 
to the ' spiritual man ' of St. Paul, yet the two conceptions 
are very different. Moral bondage with Kant., as with Plato 
and the Stoics, is bondage to the flesh. The heteronomy of 
the will is its submission to the impulse of pleasure-seeking, 
as that of which man is not in respect of his reason the 
author, but which belongs to him as a merely natural being. 
A state of bonda,ge to law, as such, he does not contemplate. 
It might even be urged that Kant's' freedom' or' autonomy' of 
the will, in the only sense in which he supposed it n.ttainable 
by man, is very much like the state described by St. Paul as 
that from which the communication of the spirit brings de­
liverance,-the sta,te in which' I delight in the la,w of God after 
the inward man, but find another law in my members warring 
with the law of my reason and bringing me into captivity to 
the law of sin in my members.' For Kant seems to hold that 
the will is actually ' autonomous,' i.e. determined by pure 
consciousness of what should be, only in rare acts of the best 
man. He argues rather for our being conscious of the pos­
sibility of such determination, as evidence of an ideal of what 
the good will is, than for the fact that anyone is actually so 
determined. And every determination of the will that does not 
proceed from pure consciousness of what should be he ascribes 
to the pleasure-seeking which belongs to man merely as a 
'Natur-wesen,' or as St. Paul might say 'to the law of sin 
in his members.' What, it ma.y be asked, is such 'freedom,' 
or rather such consciousness of the possibility of freedom, 
worth P Ma,y we not a.pply to it St. Paul's words, ' By the 
la.w is the knowledge of sin 'P 'l'he practical result to the 
individua.l of tha.t consciousness of the possibility of freedom 
which is all that the autonomy of will, as really attainable by 
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ma.n, according to Kant's view, amounts to, iH to 111akc ~im 
aware of the heteronomv of his wiil, of ils hund:q;c to motn:es 
of which reason is not the author. 

4. This is an objection which many of Kant's ata.tements 
of his doctrine at any rate, fairly challcn~e. It was chiefly 
because he see:Oecl to make freedom 1 an nurcalised and un­
realisable state, that his moral doctrine was found un· 
satisfactory by Hegel. llegcl holds that fn•cuom, as the 
condition in which the will is determined by an object 
adequate to itself, or by an object wltich itself as reason 
constitutes, is realised in the sbde. lie thiu ks of the sta.te 
in a way not familiar to Englishmen, n. wa.y not unlike that 
in which Greek philosophers thought of the 7roX.,s-, as IL society 
governed by laws and institutions and established customs 
which secure the common good of the members of the society 
-enable them to malre the best of themselves-and are re­
cognised as doing so. Such a state is' objective freedom'; 
freedom is realised in it because in it the reason, the self­
determining principle operating in man as his will, has found 
a. perfect expression for itself (as an artist may be considered 
to express himself in a. perfect work of art) ; and the man 
who is determined by the objects which the well-ordered 
state presents to him is determined by that which is the 
perfect expression of his reason, and is thus free. 
. 5. There is, no doubt, truth in this view. I have already 
tned to show' how the self-distinguishing and self-seckinoo 
consciousness of man, acting in and upon those huma,n WlLnt~ 
a.nd ties and affections which in their proper human character 
h~ve as little reality apart from .it n.s it apart from them, 
gives rise to a. system of somal relations, with laws 
custorus, and institutions corresponding; and how in thi~ 
system the individual's consciousness of the absolutely desir .. 
~ble, of something that should be, of an ideal to be realised 
lll his life, finds a content or object which ha:s been 
~onstituted or brought into being by that consciousness 
ltself as working through genemtions of men ; how interests 
are thus supplied to the man of a more concrete kind than 

.; 1~nthe sense of • autonomy of rational 
WI • • or determination by an object 
Which reason constitutes as distmct 
from determination by an'object which 
!he man makes h1a own; this latter 

detormmation Kant would have recog­
nised as characteristic of every humltll 
act, proporly so ·~•Lllod. 

' Lln a. previous course of loctural. 
See Prolegomena to Ethics, III. iii.] 
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bhe interest in fulfilment of a universally binding law 
because universally binding, but which yet are the product of 
reason, and in satisfying which he is conscious of attaining a 
true good, a good contributory to the perft•ction of himself and 
his kind. There is thus something in all forms of society that 
tends to the freedom 1 at least of some favoured individuals, 
because it tends to act ua lise in them the possibility of that 
determination by objects conceived as desirable in distinction 
from objects momentarily desired, which is determination by 
reason.~ To put it otherwise, the effect of his social relations 
on a man thus favoured is that, whereas in all willing the 
individual seeks to satisfy himself, this man seeks to s:ttisfy 
himself, not as one who feels this or that desire, but as one 
who conceives, whose nature demands, a permanent good. 
So far as it is thus in respect of his rational nature that he 
makes himself an object to himself, his will is autonomous. 
ThiR was the good which the ideal '7ToA.ts, as conceived by 
the Greek philosophers, secured for the true '7TOA{T1JS, the 
man who, entering into the idea of the r.oA.ts, was equally 
qualified apxew Ka~ apxeu8at. No doubt in the actual Greek 
'7ToA.ts there was some tendency in this direction, some 
tendency to rationalise and moralise the citizen. With­
out the real tendency the ideal possibility would not 
have suggested itself. And in more primitive forms of 
society, so far as they were based on family or tribal 
relations. we can see that the same tender.cy must have been 
at wom:, just as in modern life the corisciousness of his 
position as member or head of a family, wherever it exists, 
necessarily does something to moralise a man. In modern 
Christendom, with the extension of citizenship, the security 
of family life to all men (so far as law and police can secure 
it), the establishment in various forms of Christian fe1lowship 
of which the moralising functions grow as those of the 
magistrate diminish, the number of individuals whom society 
awakens to interests in objects contributory to human per­
fection tends to increase. So fai" the modern state, in that 
full sense in which Hegel uses the term (as including all the 
agencies for common good of a law-abiding people), does 
contribute to the realisation of freedom, if- by freedom we 
unde1·stand the autonomy of the will or its determination by 

1 In the senMe of • autonomy of will.' 
8 rThis last claQJe is queried in the MS.l 
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rational objects, objects which help to satisfy the demn.nd 
of reason, the effort after self-perfection. 

6. On the other hand, it would seem that we cannot 
significantly speak of freedom except with ref,•rcnce to 
individual persons; that only in them can freedom be 
realised; that therefore the realisation of freedom in the 
state can only mean the attainment of freeuom by illl1i­
viduals through influences which the state (in the wiue 
sense spoken of) supplies,-' freedom' here, as before, 
meaning not the mere self-determination which renders ue 
responsible, but determination by reason, 'autonomy of the 
will'; and that under the best conditions of any society 
that has ever been such realisation of freedom is most 
imperfect. To an Athenian slave, who might be used to 
gratify a master's lust, it would have been a moekery to 
speak of the state as a realisation of freedom ; and perhaps 
it would not be much less so to apeak of it as sueh to an 
untaught and under-fed denizen of a London yard with 
gin-shops on the right hand and on the left. 'Vhat Hegel 
says of the state in this respect seems as hard to square 
with facts as what St. Paul says of the Christian whom thu 
manifestation of Christ has tramferred from bomlage into 
'~he glorious liberty of the sons of God.' In both cases the 
difference between the ideal and the actual seems to be 
ignored, and tendencies seem to be spoken of as if they 
were accomplished facts. It is noticeable that. by uncritical 
readers of St. Paul the account of himself as under the ln.w 
(in ~mans vii.), with the 'law of sin in his members warring 
against the law of his reason,' is taken as applicable to the 
regenerate Christian, though evidently St. Paul meant it as 
a description of the state from which the Gospel, the 
'manifestation of the Son of God in the likeness of sinful 
flesh,' set him free. '1.1hey are driven to this interpretation 
b~cause, though they can understand St. Paul's account of 
his deliverance as an account of a deliverance achieved for 
them but not in them, or as an assurance of what is to be, 
the~ ~annot adjust it to the actual exllerience of the 
Christian life. In the same way llegel's account of freedom 
as realised in the state does not seem to correspond to the 
facts. ~f society as it is, or even as, under the unalterable 
conditiOns of human nature, it ever could be ; though 
undoubtedly there is a work of moral liberation, which 
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so~irty, through its various agencies, is constantly carrying 
o~ for the individual. 

7. Meanwhile it must be borne in mind that in all these 
different views as to the manner and degree in which 
freedom is to be attained, 'freedom' dues not mean thttt 
the man or will is undetermined, nor yet does it mean mere 
self-determination, which (unless deuied altogether, as by 
those who take the strictly naturalistic view of human 
action) must be ascribed equally to the man whose will is 
heteronomous or vicious, and to him whose will is auto­
nomous; equally to the man who recognises the authority 
of law in what St. Paul would count the condition of a 
bondman, and to him who fulfils the righteousness of the 
law in the spirit of adoption. It means a particular kind of 
self-determination; the state of the man who lives indeed 
for himself, but for the fulfilment of himself as a 'giver of 
law universal' (Kant); who lives for himself, but only 
according to the tr--ue idea of himself, according to the law 
of his being, 'according to nature' (the Stoics) ; who is so 
taken up into God, to whom God so gives the spirit, tllil,t 
there is no constraint in his obedience to the divine will 
(St. Paul) ; whose interests, as a loyal citizen, are those of a 
well-ordered state in which practical reason expresses 
itself (Hegel). Now none of these modes of self-deter­
mination is at all implied in 'freedom' according to the 
primary meaning of the term, as expressing that relation 
between one man and others in which he is secured from 
compulsion. All that is so implied is that a man should 
have power to do what he wills or prefers. No reference is 
made to the mtture of the will or preference, of the object 
willed or preferred; whereas according to the usage of 
'freedom' in the doctrines we have just been considering, it 
is not constituted by the mere fact of acting upon preference, 
but depends wholly on the nature of the preference, upon 
the kind of object willed or preferred. 

8. If it were ever reasonable to wish that the usage of 
words had been other than it has been (any more than that 
the processes of nature were other than they are), one might 
be inclined to wish that the term 'freedom' had been con­
fined to the juristic sense of the power to' do what one wills': 
for the extension of its meaning seems to have caused much 
controversv and confusion. But, after all, this extension 
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does but represent various stages of reflection upon the 
self-distinguishing, self-seeking, self-asserting principle, of 
which the establishment of freedom, as a relation between 
man and man, is the expression. The reflecting man is not 
content with the first announcement which analysis makes 
as to the inward condition of the free man, vi~. tlmt ho cnn 
do what he likes, that he has the power of ncting according 
to his will or preference. In virtue of tho Hame principle 
which bas led him to assert himself against othl'r:-;, nnd thus 
to cause there to be such a thing as (outward) frl'edom, he 
distinguishes himself from his preference, nnd asks how he is 
related to it, whether he determines it or how it is doter­
mined. Is he free to will, as he is free to act ; or, as the 
act is determined by the preference, is tho prdcnmco deter­
mined by something else? Thus Locke u~·BIW!J. H. 21) begins 
with deciding that freedom means power to do or forbear 
from doing any particular act upon preference, and that, 
since the will is merely the power of preference, the question 
whether the will is free is an unmeaning one (equivalent to 
the question whether one power bas auothcr power) ; that 
thus the only proper question is whether a mrrn (not his will) 
is free, which must be answered affirmatively so far as be 
has the power to do or forbear, as above. But he recognises 
the propriety of the question whether a man is free to will 
as well as to act. He cannot refuse to carry back the 
analysis of what is involved in a man's action beyond the 
preference of one possible action to another, and to inquire 
what is implied in the preference. It is when this latter 
~uestion is raised, that language which is appropriate enough 
m a definition of outward or juristic freedom becomes mis­
leading. It having been decided that the man civilly free 
has power over his actions, to do or forbear according to 
preference, it is asked whether he has also power to prefer. 

9. But while it is proper to ask whether in any particular 
c.ase a man has power over his actions, because his nerves and 
hmbs and muscles may be acted up~n by another person or 
a f~rce which is not be or his, there IS no appropriateness in 
as~mgthe question in regard to a preference or will, because 
this cannot be so acted on. If so acted on, it would not be 
a will or preference. There is no such thing as a will which 
a man is not conscious of as belonging to himself, no such 
thing as an act of will which be is not conscious of as 
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t5suing from himself. To ask whether he has power over it, 
or whether some other power than he determines it, is like 
asking whether he is other than himself. Thus the question 
whether a man, having power to act according to his will, 
or being free to net, has also power over his lvill, or is free 
to will, has just the same impropriety that Locke points out 
in the question whether the will is free. The latter question, 
on the supposition that there is power to enact the will,-a 
supposition which is necessarily made by those who raise the 
ulterior question whether there is power over the will,-is 
equivalent, as Locke sees, to a question whether freedom is 
free. For a will which there is power of enacting consti­
tutes freedom, and therefore to ask whether it is free i!:: ill{e 
asking (to use Locke's instance) whether riches are rich 
('rich' being a denomination from the possession of riches, 
just as 'free ' is a denomination from the possession of free­
dom, in the sense of a will which there is pow~r to enact). 
But if there is this impropriety in the question whether the 
will is free, there is an equal one in the question which 
Locke entertains, viz. whether man is free to will, or has 
power over his will. It amounts to asking whether a cer~ 
tain power is also a power over itself: or, more precisely, 
whether a man possessing a cert..'tin power-that which we 
call freedom-has also the same power over that power. 

10. It may be said perhaps that we are here pressing 
words too closely; that it is of co'tlrse understood, when it is 
asked wh~ther a man has power over his will, that 'power' 
is used in a different sense from that which it bears when it 
is a.:;ked whether he has power to enact his will: that 'free­
dom,' in like manner, is understood to express a different 
kind of power or relation when we ask whether a man is 
free to will, and when we ask whether he is free to act. But 
granting that all this has been understood, the mislea.ding 
effects of the question in the form under considera.tion ('Is a 
man free to will as well as to act? ' ' Has he power over his 
will P ') remain written in the history of the 'free-will con­
troversy.' It has mainly to answer for two wrong ways of 
thinking on the subject; (a) for the wa.y of thinking of the 
determining motive of an act of wiil, the object willed, as 
something apart from the will or the man willing, so that in 
being determined by it the man is supp('lsed not to be self­
determined, but to be determined aa one natural event b1 

D 
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another, or at best as a natural organism by the fore<'& 
acting ou it: (b), for the view that the only way of I'SCaping 
this conclusion is to regaru the will as iwl··tH'lluent of 
motives, a.a a power of deciding between motives wi lbont 
any motive to determine the decision, whidt must mean 
without reference to any object willed. A man, having (in 
virtue of his power of self-distinction ttllu self'-olJ.it'd.ifieation) 
presented his will to him~;elf as somethin;; lo be thought 
about, and being asked whether he has power over it, 
whether he is free in regard to it as he is free against otht~r 
persons and free to use his limbs and, tltrou~h them, 
material things, this way or that, must very soon decille that 
he is not. His will is himself. His character necessarily 
shows itself in his will. We have already, in u. previous 
lecture,• noticed the practical fallacy involved in a man's 
saying that he cannot help being what he is, as if he wen• 
controlled by external power; but he being what he is, and 
~he circumstances being what they are at any particular con­
JUncture, the determination of the will is aln:a<ly given, just 
as an effect is criven in the sum of its conditions. The deter-

• 0 

mmation of the will mi,Yht be different, but only throu(J'h the 
0 • 0 

man's being different. But to ask whether a man has power 
over determinations of his will, or is free to will as he is to 
act, as the question is commonly understood and u.s Locke 
~nderstood it, is to ask whether, the man being what at any 
ttme he is, it is still uncertain (1) whether he will choose or 
forbear choosing between certain possible courses of action, 
and (2) supposing him to choose one or otlter of tltcm, which 
he will choose. 

11. Now we must admit that there is really no such 
uncertainty. The appearance of it is due to our ignorance 
?f the man and the circnmRtances. If, however, because this 
Is. so, ~e answer the question whether a man ha.R power over 
hts will, or is free to will, in the ncgati ve, 11 we at once 
~ug~est the conclusion that something else has power over 
It,. VIz. the strongest motive. 'Ve ignore the truth that in 
?emg. determined by a strongest motive, in the only sensr 
m whiCh he is really so determined, the man (as preYiously 

~ [Proleg~a to Ethics,§§ 107, ff.] 
. ~st~d of saying (as we should) 

~at ~t 18 one . of those inappropriate 
queallons to which there is no answer ; 

since a man's will is himself, and 
• freedom' and 'power' express rela­
tions betwPen a man an<l something 
other than himself. 
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explained) 1 is determined by himself, by an object of his 
own ma ld11g, and we come to think of the will as determined 
like any natural phamomenon by canses external to it. All 
this is the consequence of asking questions about the 
relation between a man and his will in terms only appro­
priah~ to the rehtion between the man and other men, or 
to that between the man and his bodily members or the 
materials on "·hich he nets through them. 

12. On the other sitle t.he consciousness of self-determina­
tion resists this conclusion; but so long as we start from the 
question whether a man has power over his will, or is free 
to will as well ns to net, it seems as if the objectionable 
conclusion could only be avoided by answering this question 
in the affirmative. But to say that a man has power over 
determinations of his will is naturally taken to mean that 
he can change his will while he himself remains the same; 
thn t given his character, motives, and circumstances as these 
at any time are, there is still something else required for 
the determination of his will ; that behind and beyond the 
will as determined by some motive there is a will, itself un­
determined by any motive, that determines what the deter­
mining motive shall be,-that 'has power over' his preference 
or choice, as this has over the motion of his bodily members. 
But an unmotived will is a will without an object, which is 
nothing. The power or possibility, beyond any actual deter­
min:ttion of the will, of determining what that determination 
shall be is a mere negation of the actual determination. It 
IS that determination as it becomes after an abstraction of 
the motive or object willed, which in fact leaves nothing at 
all. If those moral interests, which are undoubtedly in­
volved in the recognition of the distinction between man anc1 
any natural phrenomenon, are to be made dependent on belief 
in such a power or abstract possibility, the case is hopeless. 

13. The right way out of the difficulty lies in the dis­
cernment that the question whether a man is free to will, or 
has power over the determinations of his will, is a question to 
which there is no answer, because it is asked in inappropriate 
terms ; in terms that imply some agency beyond the will 
which determines what the will shall be (as the will itself is 
a.n agency beyond the motions of the muscles which deter­
mines what those motions shall be), and that as to this 

1 [Bee .Pr(llcgomma to Ethict, § 106.] 
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agency it may be asked whether it cloes or docs not lie in tho 
man himself. In truth there is no such agency beyond the 
will and determining how the will shall be determined ; not 
in the man, for the will is the self-conscious man ; nut else­
where than in the man, not outside him, for the self-conscious 
man has no outside. He is not a body in space with other 
bodies elsewhere in space acting upon it and determining 
its motions. The self-conscious man is determined by 
objects, which in order to be objects must already be in con­
sciousness, and in order to be his objects, the objects which 
determine him, must already have been made his own. To 
say that they have power over him or his will, and that he 
or his will has power over them, is equally misleading. 
Such language is only applicable to the relation between an 
agent and patient, when the agent and the patient (or at any 
rate the agent) can exist separately. But sclf-consciousnesiJ 
and its object, will and its object, form a single individual 
nmty. Without the constitutive action of man or his will 
th~ objec~s do not exist ; apart from determination by some 
ObJect ne1ther he nor his will would be more than an unreal 
abstraction. 

14. If, however, the question is persisted in, 'Has a man 
power over the determinations of his will? ' we must 
answer both 'yes' and 'no.' 'No,' in the sense that he is 
~?t other than his will, with ability to direct it as the will 
1rects the muscles. 'Yes,' in the se:nse that nothing ex­

ternal to him or his will or self-consciousness hus power over 
~~em .. 'No,' again, in the sense that, given the man and 

ls obJect as he and it at any time are, there is no possibility 
?f the will being determined except in one way, for the will 
~already determined, being nothing else than the man as 
~e?ted to some object. 'Yes,' in the sense that the deter­

mmmg object is determined by the man or will just as much 
as the man or will by the object. The fact that the state of 
the man,. on which the nature of his object at any time 
de~e~ds, 1s a result of previous state!?, does not affect the 
va.hdity of this last assertion, since (as we have seen 1) all 
these states are states of a self-consciousness from which all 
alien determination all determination except through the 
medium of self-cons~iousness is excluded. 

15. In the above we have' not supposed any account to be 
1 (J>orole_qDMmA to Etltic1, ll0i.) 
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tal>:cn of the character of the objects willed in the appli~a.tio? 
to the will itself of the quL~st ion 'free or not free,' whiCh.~ 
properly applied only to an action (motion of the bodily 
members) or to a relation bdween one man and other men. 
Those who nnwisdy consent to entertain the question wheth~r 
a In:tn is free to wfll or h:1s power over determinations of h~ 
will, and answer it affirmatively or Ilf'O':ttively, consider thell' 
ans\ver, whdhi'r 'yes' or 'no,' to be e~nally applic~ble what­
ever the nature of the objects willed. If they decide that a 
man is 'free to 'viii,' they mean that he is so in all cas~s of 
willing-, whether the object willed be n, satisfaction of ammn:l 
appetite or an act of heroic self-sacrifice; and com'ers~ly, If 
they decide th:tt he is not free to will, they men,n that he ~s not 
so even in cases when the action is done upon cool calcuhttlOI.1 or 
upon a principle of duty, as much us when it is done on Im­
pulse or in passion. Throughout the controversy as to ~ree 
will tlmt has been carried on amoucr Encrlish psychologists 
this is the Wlty in which the question has b:en commonly dealt 
with. The freedom, claimed or denied for the will, has .been 
claimed o:- denied for it irrespectively of those objects wille~, 
on the nature of whic.h the goodness or badness of the wdl 
depends. 

16. On the other hand, with the Stoics, St. Paul, Kwt, 
and Hegel, as we have seen, the attainment of freedom (a.t 
any rate of the reality of freedom, as distinct £:om some 
mere possibility of it which const-itutes the distinctive human 
nature) depends on the character of the objects willed .. lu 
all these ways ofthiuking, however variously the proper obJect 
of will is conceived, it is only as uirected to this object, and 
thus (in Hegelian language) corresponding to its idea, that 
the will is supposed to be free. The good will is free, not 
the bad will. Such a view of course implies some element 
of identity between good will and bad will, between will as 
not yet corresponding to its idea and will as so colTespond­
ing. St. Paul indeed, not being a systematic thinker and 
being n,bsorbecl in the idea of divine grace, is apt to spen,k as 
if there were nothing in common Let ween the carnal or natural 
man (the will as in bondage to the flesh) and the spiritual 
man (the will as set free) ; just as Plato commonly ignores 
the unity of principle in all a man's actions, and repre­
sents virtuous actions as coming from the God in man, 
vicious actions from the beast. Ka.nt and Hegel, however,--
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though they do not consider the will as it is in every man, 
goou and bad, to be free; though Kant in his later et.bical 
writings, and Hegel (I think) always, confine the tcnu 
'Wille' to the will as having attained freedom or come to 
correspond to its idea., and apply the term '\Vi11lcur' to that 
self-determining principle of action which belongs to evnry 
man and is in their view the mere possibility, not actuality, of 
freeuom,-yet quite recognise what has been above insisted on 
as the common characteristic of all willing, the fact that it is 
not a determination from without, like the determination of 
any natural event or agent, but the reaJisation of nn object 
which the agent presents to himself or makes his own, the 
determination by an object of a subject which itself consciously 
determines that object; and they see that it is only for a sub­
ject free in this sense ('an sich' but not 'fur sich,' ovvcfJLE' 
but not evEpryElq,) that the reality of freedom can exist. 

17. Now the propriety or impropriety of the use of 
'freedom' to express the state of the will, not as directed to any 
anu every object, but only to those to which, according to the 
law of nature or the will of God or its 'idea,' it should be 
directed, is a matter of secondary importance. '!'his usage 
of the term is, at any rate, no more a departure from the 
primary or juristic sense than is its application to the will as 
distinct from action in any sense whatever. And certainly the 
unsophisticated man, a.s soon as the usage of ' freedom ' 
to express exemption from control by other men and abili.ty 
to do as he likes is departed from, can much more readily 
assimilate the notion of states of the inner man described 
as bondage to evil passions, to terrors of the law, or on 
the other. hand as freedom from sin and law, freedom in 
the consciousness of union with God, or of harmony with the 
true law. of one's being, freedom of true loyalty, freedom 
in devo~10n to self-imposed duties, than he can assimilate 
the notwn of freedom as freedom to will anything and 
everything, or as exemption from determination by motives, 
or the constitution by himself of the motives which determine 
his will. And there is so far less to justify the extension 
of the usage uf the term in these latter ways than in the 
former. It would seem indeed that there is a real community 
of meaning between 'freedom' as expressing the condition of 
a. citizen of a civilised state, and ' freedom ' as expressing 
the condition of a man who is inwardly' master of himself.' 
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Tha.t is to say, the practical conception by a man(' practical' 
in the sense of having a tendency to rca lise itself) of a self­
::!atisfaction to be attained in his becoming what he should 
be, what he has it in him to be, in fulfilment of the law of 
his being,-or, to vary the words but not the meaning, in 
attainment of the righteousness of God, or in perfect obedi­
ence to self-imposed law,-this practical conception is the 
outcome of the same self-seeking principle which appears in 
a. m:tn's assertion of himself aga.inst other men and against 
mtture ('against other men,' as claiming their recognition of 
him as be:ng what they are; 'against nature,' as able to use it). 
This assertion of himself is the demand for freedom, freedom 
in the primary or juristic sense of power to act according to 
choice or preference. So far as such freedom is established 
for any man, this assertion of himself is made good; and 
such fr-eedom is precious to him becrtuse it is an achieve­
ment of the self-seeking principle. It is a first satisfaction 
of its claims, which is the condition of all other satisfaction 
of them. The consciousness of it is the first form of self. 
enjoyment, of the joy of the self-conscious 3pirit in itself as 
in the one object of absolute value. 

18. This form of self-enjoyment, however, is one which 
consists essentially in the feeling by the ~ubject of a possi­
bility mther than a reality, of what it has it in itself to 
become, not of what it actually is. To a captive on first 
winning his liberty, as to a child in the early experience of 
power over his limbs and through them over material things, 
this feeling of a boundless possibility of becoming may give 
real joy; but gradually the sense of what it is not, of the 
very little that it amounts to, must predominate over the 
sense of actual good as attained in it. Thus to the grown 
man, bred to civil liberty in a society which has learnt to 
make natme its instrument, there is no self-enjoyment in 
the mere consciousness of freedom as exemption from external 
control, no sense of an object in which he can satisfy himself 
having been obtained. 

Still, just as the demand for and attainment of freedom 
from <lxternal control is the expression of that same self· 
seeking principle from which the quest for such an object 
proceeds, so 'freedom ' is the natural term by which the 
man describes such an object to himself,-describes to him­
self the state in which he shall have realised his ideal of 
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himself, sbaJl be at one with the law which he recognises :1" 

that which he ought to obey, shall have become all that h~ 
has it in him to be, and so fulfil the la.w of his being or' live 
according to nature.' Just as the cousciousness of an 
unattainable ideal, of a law recognised as lmviug authority 
but with which one's will conflicts, of wants and impulses 
which interfere with the fulfilment of one's possibilities, is a 
consciousness of impeded euergy, a consciousness of ones(~If 
as for ever thwarted and helU back, so the foreeast of 
deliverance from th~>se conditions is as naturally said to be 
a forecast of ' freedom ' as of ' peace ' or ' blessed ness.' Nor 
is it merely to a select few, and as an exprPssion for a 
deliverance really (as it would seem) unattainable under t h~ 
conditions of any life that we know, but regarded by s:tints 
as secured for them in another world, and by philosophers 
as the completion of a process which is eternally comph·te 
in God, that 'freedom' commends itself. To any populm· 
audience interested in any work of self-improvement (e.g. 
to a temperance-meeting seeking to break the bondage to 
liquor), it is as an effort to attain freedom that such work 
can be most effectively presented. It is easy to tell such 
people that the term is being misapplied; that they are 
quite 'free' as it is, because every one can do as he likes 
so long as he does not prevent another from doing so; 
that in any sense in which there is such a thing as 'free 
will,' to get drunk is as much an act of free will as any­
thing else. Still the feeling of oppression, which always 
goes along with the consciousness of unfulfilled possibili­
ties, 'vill always give meaning to the representation of the 
effort after any kind of self-improvement as a demand for 
'freedom.' 

19. The variation in the meaning of 'freedom' having 
been thus recognised and accounted for, we come back to tLe 
more essential question as to the truth of the view which 
underlies all theories implying that freedom is in some sense 
the goal of moral endeavour; the view, namely, that there 
is some will in a man with which many or most of his volun­
tary actions do not accord, a higher self that is not satisfied 
by the objects which yet he deliberately pursues. Some 
such notion is common to those different theories about free­
dom which in the rough we have ascribed severally to the 
Stoics, St. Paul, Kant, and Hegel. It is the same notion 
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winch was pn'\·iously 1 put in the flll"lll, 'that a man is sub­
ject to a l:tw of his being, in virtue of which he at once seeks 
self-satisfadion, and is pn'n~ntcd from fiiHliug it in the 
objects whieh he actually desires, ami in which he ordinarily 
i''~eks it.' '\Vhat can this mean?' it may be asked. 'Of 
course we know that there are weak people who never suc­
ceed in getting what they want, either in the sense th:Lt they 
have not nbility answering to t.lwir will, or that they are 
always wishing for something which yet they do not will. 
But it would not be very appropriate to apply the above 
formula, to such people, for the man's will to attain certain 
objects cannot be ascribed to the same l:Lw of his being as 
the lack of ability to attain them, nor his wish for certail! 
objects to the same law of his being as those stronger desires 
which determine his will in a contrary direction. At any 
rate, if the proposition is remotely applicable to the man 
who is at once selfish and unsuccessful, how can it be true 
in any sense either of the man who is at once selfish and 
succeeds, who gets wha.t he wants (as is unquestiomtbly the 
case with many people who live for wha.t a priori moralists 
count unworthy objects), or of the man who 'never thinks 
about himself at all' P So fitr as the proposition means any­
thing, it would seem to represent Kant's notion, long ago 
found unthinlmble and impossible, the notion of there being 
two wills or selves in a man, the 'pure' will or ego and the 
' empirical' will or ego, the pure will beino- independent of a. 

~ . 
man's actual desires and directed to the fulfilment of a um-
versal law of which it is itself the giver, the empirical will 
being determined by the strongest desire and directed to this 
or that pleasure. In this proposition the 'objects which the 
man actually desires and in which he ordinarily seeks satis­
faction ' are presumably objects of wha.t Kant called the 
'empirical will,' while the 'bw of his being' corresponds to 
Kant's 'pure ego.' But just as Kant must be supposed to 
have believed in some identity between the pure and em­
pirical will, as implied in the one term 'will,' though he 
does not explain in what this identity consists, so the pro­
position before us apparently ascribes man's quest for self­
satisfaction as directed to certain objects, to the same law of 
his being which prevents it from finding it there. Is not 
this nonsense P ' 

I rA.bon, lec!tlOD 1,) 
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20. To such questions we answer as follows. The pro­
position before us like all the theories of nwrd freellom 
which we have n;ticed undoubtedly implies that the will 
of every man is a fo;m of one consciously self-realising 
principle, which at the same time is not indy or fully e»­
pressed in any man's will. As a form of this self-n·alisiug 
principle it may he called, if we like, a ' pnre ego ' or ' the 
pure ego' of the particular person; as directed to this or that 
object in such a way that it does not truly express the self­
realising principle of which it is a form, it may be called the 
I empirical ego) 0ftl1at perSOn, nut if we USe SUCh lallg"llage, 
it must be borne in mind that the pure aud empirical egos 
are still.n?t two egos but one ego; the pure ego beiug t.he 
~elf-r~ahsmg principle considered with refercuce either to Its 
Idea, Its possibility, what it has in itself to become, the law 
of its being, or to some ultimate actualisation of this possibilit.y; 
th~ empirical ego being the same principle as it appear? in 
this or that state of character, which results from its actiOn, 
but does not represent that which it has in itself to become, 
does not correspond to its idea or the law of its being. By 
a coz;tsciously self-realising principle is meant a principle 
that 1S. determined to action by the conception of its own 
pet!ection, ~r by the idea of giving re:tlity to possibilities 
~hich are Involved in it and of which it is conscious as so 
m~olved; or, more precisely a princir)le which at each stnge 
ohts e · te · ' · t XIS nee 1s conscious of a more perfect form of ex1s -
ence ~ possible for itself, and is moved to action by that 
consciOusness. We must now explain a little more fully how 
we understand the relation of the principle in question to 
what we call our wills and our reason -the will and reason 
of th' ' 

. Is man and that,-and how we suppose its action to con-
stitute the progress of morality. 

~1.. ~y 'practical reason' we men.n a consciousness of a 
possibility of perfection to be realised in and by the subject 
of th~ consciousness. By 'will 'we mean the effort of a self­
cons.Cious subject to satisfy itself. In God, so far as we can 
ascnbe reason and will to Him, we must suppose them to 
be absolutely united. In Him there cn.n be ·no distinction 
betwee~ possibility and realisation, between the idea of 
perfectiOn and the activiby determined by it. But in men 
the s~lf-realising principle, which is the manifestation of 
God m the world of becoming, in t.he form which it takes 
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a.s will at b0st only fends to reconciliation with itself in the 
form which it takes as reason. SP.lf-satisfaction, the pursuit 
of which is will, is sought elsewhere than in the realisation 
of that consciousness of possible perfection, which is reason. 
In this sense the object of will does not coincide with the 
object of reason. On the other hand, just because it is self~ 
satisfaction that is sought in all willing, and because by a 
self-conscious and selt:.realising subject it is only in the 
attainment of its own perfection that such satisfaction can 
be found, the uLject of will is intriusicnJly or potentially, 
and tenth; to become actually, the same ns that of reason. It 
is this that we express by saying that man is subject to a 
law of his being which prevents him from finding satisfaction 
in the objects in which under the pressure of his desires it is 
his natural impulse to seek it. This 'natmal impulse' (not 
strictly 'natural ') is itself the result of the opemtiou of the 
self-realising principle upon what would otherwise be an 
animal system, and is modified, no doubt, with endless com~ 
plexity in the case of any individual by the result of such 
operation through the ages of human history. But though 
the natural impulses of the will ara thus the work of the self~ 
realising principle in us, it is not in their gratification that 
this principle can find the satisfaction which is only to be 
found in the consciousness of becoming perfect, of realising 
what it has it in itself to be. In ortler to any approach to 
this satisfttction of itself the self-realising principle must 
carry its work frtrther. It must overcome the ' natural 
impulses,' not in the sense of either extinguishing them or 
denyi11g them an object, but in the sense of fusing them 
with those higher interests, which have human perfection 
in some of its forms for their object. Some approach to 
this fusion WP. may notice in all good men; not merely in 
those in whom all natural passions, love, anger, pride, am­
bition, are enlisted in the service of some great public cause, 
but in those with whom such passions are all governed 
by some such commonplace idea as that of educating a. 
family. 

22. So far as this state is reached, the man may be said 
to be reconciled to 'the law of his bein(J'' which (as was 
said above) prevents him from finding :atisfaction in the 
objects .in ~hi~h ~e ordinarily.seeks it, or anywhere but in 
the rea.hsat10n m himself of an Idea of perfection. Since the 
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law is, in fact, the aotion of that self-realising snhjcet which 
is his self, and which exists in God as eternally sl'lf-realisecl, 
he may be said in this reconciliation to be at })Cace 1tt once 
with himself and with God • 

.!gain, he is' free,' (1) in the sense that he is the a_uthor 
of the law which he obeys (for this law is the expressiOn of 
that which is his self), and that he obeys it becau~c 
conscious of himself as its author; in other word f.!, obeys 1t 
from that impulse after self-perfection which is the source 
of the law or rather constitutes it. He is 'free' (2) in the 
sense that he not merely 'delights in the law after the 
inward man' (to use St. Paul's phrase), while his natural 
impulses are at once thwarted by it and thwart him in his 
effort to conform to it but that these very impnlses have 
been drawn into its ser;ice 80 that he is in bondacre neither 

• ' I:> to It nor to the flesh. 
From the same point of view we may r;ay that his will is 

'autonomous,' conforms to the law wl1ich the ·will itself consti­
tute~, because the law (which prevents him from finding s~tis­
fachon anywhere but in the realisation in himself of an 1dea 
of perfection) represents the action in him of that sclf­
~ealising principle of which his will is itself a form. There 
lS an. appearance of equivocation, however, in this way of 
speakmg, because the 'will' which is liable not to be autouo­
~ous, and which we suppose gradually to approach autonomy 
1ll the .sense of conforming to the law above described, ~s no: t~1s self-realising principle in the form in which tins 
~nnciple involves or gives the law. On the contra-ry, it 
IS the self-I:ealising principle 118 constituting that effor~ 
after self-satisfaction in each of us which is liable to be anu 
commonly _is ~ected to objects which are not contributory 
to the reahs~t~on of the idea of perfection,-objects which 
~he self-reahsmg principle accordingly, in the fulfilmeut of 
Its ~ork, has to set aside. The equivocation is pointed out by 
saymg, ~hat the good will is ' autonomous ' in the sense of 
co~forn~.m~ to a law which the will itself, as reason, constitutes; 
W~IC~ IS, Ill ~act, a condensed way of saying, that the good 
will ~s the will of which the object coincides with that of 
practical reason; that will bas its source in the same self­
realising principle which yielJs that consciousness of a 
possible self-perfection which we call reason,and that it can 
only con·espond to its idea, or become what it has the possi-
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bility of becoming, in being directed to the realisation of that. 
COIIseiousncss. 

23. According to the view here taken, then, reason and 
will, even us they exist in men, are one in the sense that they 
are alike expressions of one self-realising principle. In God, 
or rather in the ideal human person us be really exists in 
God, they are actually one ; i.e. self-satisfaction is for P.ver 
sought and found in the realisation of a comple~ly articulated 
or thoroughly filled idea of the perfection of the human person. 
In the historical man-in the men that have been and are 
coming to be-they tend to unite. In the experience of 
mankind, and again in the experience of the individual as 
determined by the experience of mankind, both the idea of 
a possible perfection of man, the idea of which reason is the 
faculty, and the impulse after self-satisfaction which belongs 
to the will, undt>rgo modifications which render their recon­
ciliation in the individual {and it is only in individuals that 
they can be reconciled, because it is only in them that they 
exist) more attainable. These modifications may be stated 
summarily as (1) an increasing concreteness in the idea of 
human perfection; its gradual development from the vague 
inarticulate feeling that there is such a thing into a concep­
tion of a complex organisation of life, with laws and institu­
tions, with relationships, courtesies, and charities, with arts 
and graces through which the perfection is to be attained; 
and (2) a con-esponding discipline, through inheritance and 
education, of those impulses which may be called 'natural ' 
in the sense of being independent of any conscious direction 
to the fulfilment of an idea of perfection. Such discipline 
does not amount to the reconciliation of will and reason; it 
is not even, properly speaking, the beginning of it; for the 
reconciliation only begins with the direction of the impulse 
after self-satisfaction to the rea1isation of an idea of what 
should be, as such (because it should be) ; and no discipline 
through inheritance or education, just because it is only 
impulses that are natural (in the sense defined) which it can 
affect, can bring about this direction, which, in theological 
language, must be not of nature, but of grace. On the con· 
trary, the most refined impulses may be selfi~hly indulged; 
i.e. their gratification may be made an object in place of that 
object which consists in the realisation of the idea of per­
fection. But unless a discipline and refinement of the natural 
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impulses, through the operation of social institutions nnd arts, 
went on pari passu with the expression of the idea of pL'rfedion 
in such institutions and arts the direction of the impnbes of ' . the individual by tl1is idea, when in some form or other 1t 
has been consciously awakened in him, would. be practically 
impossible. The moral progress of maukiml has no reality 
except as resulting in the formation of more perfect indi­
vidual characters; but on the other hand every progress 
towards perfection on the part of the individnnJ character 
presupposes some embodiment or expression of itself by the 
self-realising principle in what may be called (to speak moet 
generally) the organisation of life. It is in turn, however, 
only through the action of individuals that this organisation 
of life is achieved. 

24. Thus the process of reconciliation between will and 
reason,-the process through which each alike comes actu~lly 
~ ?e ~r to do what it is and does in possibility, or accordmg 
:0 Its Idea, or according to the law of its beiug,-so far as 
1t comes within our experience may be described. as follows. 
~ :e~tain action of the self-realising principle, of which 
mdlVlduals suseeptible in various forms to the desire to 
bet~r themselves have been the media, has resulted in con­
~e~tional morality; in a. system of recognised rules (whether 
m h.e shape of law or custom) as to what the good of society 
requires, which no people seem to be wholly without. The 
moral progress of the individual born and bred under such B 

system of conventional moralit;, consists (1) in the ad.jusfr 
ment of th': self-seeking principle in him to the requirements 
of conventional morality so that the modes in which he 
seeks self t' ~ · ' · -sa lStachon are regulated by the sense of what 18 

e?ected ?f him, This adjustment (which it is the busineRs 
0 e.ducat10n to effect) is so far a determination of the will 
as ~ the individual by objects which the universal or 
nat~?~al human will, of which the will of the individual is a 
pa~ 1: e~pre~sion, has brought into existence, and is thus 
a. e ermlllahon of the will by itself. It consists (2) in a 
~;oc~ss 0~ reflection, by which this feeling in the individual 

w at 18 expected of him becomes a conception (under 
whatev~r name) of something that universally should be, of 
a~methmg absolutely desirable, of a single end or object of 
hfe. The content of this conception may be no more than 
what was already involved in the individual's feeling of what 
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is expected of him; that is to say, if called upon to state in 
detail what it is that has to be done for the attainment of 
the absolute moral end or in obedience to the law of what 
universally should be, he might only be able to specify con· 
duct which, apart from any such explicit conception, he felt 
was expected of him. For all that there is a grea.t difference 
between feding that a certain line of conduct is expected of 
me and conceiviug it as a form of a universal duty. So long 
as the requirements of established morality are felt in the 
fo1·mer way, they present themselves to the man as imposed 
from without. lienee, though they are an expression of 
practical reason, us opl'rating in previous gcneru.tions of 
men, yet, unless the individual conceives them as relative to 
an absolute end common to him with all men, they become 
antagonistic to the practical reason which operates in him, 
and which in him is the source at once of the demand for 
self-satisfaction and of the effort to tind himself in, to carry 
his own unity into, all things presented to him. Unless the 
actions required of him by 'the divine law, the civil law, and 
the law of opinion or reputation' (to use Locke's classifica­
tion) tend to realise his own idea of what should he or is good 
on the whole, they do not form an object which, as contem­
plated, he can harmonise with the other objects which ha 
seeks to umlerstand, nor, as a practical object, do they form 
one in the attainment of which he can satisfy himself. Hence 
before the completion of the process through which the in­
dividual comes to conceive the performance of the actions 
expected of him under the general form of a duty which in 
the freedom of his own reason he recognises as binding, 
there is apt to occur a revolt against conventional morality. 
The issue of this may either be an apparent suspension of the 
moral growth of the individual, or a clearer apprehenRion of 
the spirit underlying the letter of the obligations laid on him 
by society, which makes his rational recognition of duty, 
when arrived at, a much more valuable influence in promot­
ing the moral growth of society. 

25. Process (2), which may be called a reconciliation of 
reason with itself, because it is the appropriation by reason 
as a personal principle in the individual of the work which 
reason, acting through the media of other persons, has already 
R.chieved in the establishment of conventional morality, is the 
condition of the third stagP in which the moral progress of 
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the individual consists; viz. the growth of n. personal interest 
in the realisation of an iden, of what should be, in doing what 
is believed to contribute to the absolutely desirable, or to 
human perfection, berause it is believed to do so. Just so 
far as this interest is formed, the reconciliation of the two 
modes in which the practical reason operates in the individual 
is effected. The demand for self-satisfaction (practical reason 
as the will of the individual) is directed to the realisation of 
an ideal object, the conceived 'should he,' which practical 
reason as our reason constitutes. The ' auto11omy of the 
will' is thus attained in a higher s<~Wle than it is in the 
'adjustment' described under (1), because the objects to 
~hi?h it is directed are not merely determiued by customs and 
mst1tutions which are due to the operation of practical reason 
in previous ages, but are embodiments or expressions of the 
concE>ption of what absolutely should be as formed by the 
man w~o seeks to satisfy himself in their realisa~ion. Inde~d, 
nnless.m .t11e stage of conformity to convenbonnJ morahty 
the prmc1ple of obedience is some feeling (though not a clear 
conception) of what should be, of the desirable as distinct 
f~om the desired,-if it ia merely fear of pain or hope of 
pleasure,-there is no approach to autonomy of the will or 
mora~ freedom in the conformity. We must not allow the 
doctrme that such freedom consists in a determination of the 
will .by reason, and the recognition of the truth that the 
reqUirements of conventional morality are a product of 
~eason as operating in individuals of the past, to mislead us 
In~ s~pp?sing that there is any moral freedom, or an):thing 
of mtnnslC value, in the life of conventional morahty as 
?0 '·:rned by 'interested motives,' by the desire, directly or 
lll~lre~tly, to obtain pleasure. There can be no real deter­
mmati.on o~the will by reason unless both reason and will are 
opera~mg 1n one and the same person. A will is not really 
any~lu?g except as the will of a person, and, as we have seen, 
~ ',"ill Is not really determinable by anything foreign to itself: 
It Is only. determinable by an object which the person willing 
makes his own. As little is reason really anything apart 
fron;t a self-conscious subject, or as other than an idea of per­
fectl~n t~ be realised in and by such a subject. The de­
termmatlon of will by reason, then, which constitutes moral 
fre.edom ~r autonomy, must mean its determination by an 
Object wh1ch a person willing, in virtue of his reason, preseuts 
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to himself, that object consisting in the realisation of an 
idea of perfection in and by himself. Kant's view that t.he 
aetion which is rnerdy ' pflichtmiissig,' not done 'aus 
Pilicht,' is of no moral value in it!;elf, whatever may be its 
possible valne as a menus to the proLluction of the will which 
does act' aus Pflicht,' is once for all true, though he may 
hnve taken too narrow a view of the conditions of acti0ns 
done 'aus Pflicht,' especially in supposing (as he seems to 
do) that it is necessary to thL'Ill to be done pa.infully. Thera 
is no determination of will by reason, no moral freedom, in 
conformity of action to rnlL'S of which the establishment is 
due to the operation of reason or the idea of perfection m 
men, unless the principle of conformity in the persons con­
forming is that idea itself in some form or other. 



2o 

LECTURES ON THE PRINOTPLFB OF POLITICAL 
OBLIGATION. 

Note of the Editor. 

These lectures, which are partly criticn.l and partly expository, tre~t of 
the moral grounds upon which the state is bnsed and upon which obedwnce 
to the. law of tho state is justified. They were delivered in lSi!J-80, 
following upon the course from which the discus~ion of Kant's morul 
theory in this volume is taken 'J.'he two courses are directly connected, 
civil institutions being througLo~t regarded as the external expre."sion of ~he 
mor~ progress of mankind, and 118 supplying the material through whtch 
the Idea of perfection must be realised 

_As is implied in section 5, the in~uiry into the no.turo of political. ob~i­
go.tton forms part of a wider inquiry into the concrete forms of morahty lD 

general, 'the detail of goodnes..~.' The lecturer hnd intended to complete 
the course by a consideration of • social virtues' and 'moral Reutimeuts'; but 
t.his intention wa~~ not enrried out, (See section 2ol.) 



LECITURES ON 'l'Iill PRINCIPLES OF POLITICAL 
OBLIGATION. 

A. THE GROUNDS OF POLITI0.:1L OB~TGATTON. 

1. THE subject of this course of lectures is the principles 
of political obligation; and that term is intended to include 
the obligation of the subject towards the sovereign, the 
obligation of the citizen towards the sta.te, and the obligation 
.)f imlividtmls to each other as enforced by a. political superior. 
My purpose is to consider the morn.l function or object 
served by law, or by the system of rights and obligations 
which the state enforces, and in so doing to discover the true 
ground or justification for obedience to ln.w. My plan will 
be (1) to state in outline what I consider the true function of 
law to be, this b~ing at the sttme time the true ground of our 
moral duty to obey the hw ; and throughout I distinguish 
moral duty from legal obligation ; (2) to examine the chief 
doctri:nes of political obligation that have been current in 
modern Europe, and by criticising them to bring out more 
clearly the main points of a truer Joctrine; (3) to consider in 
detail the chief rights and obligtLtions enforced in civilised 
IJbLtes, inquiring what is their justification, and what is 
the ground for respecting them on the principle stn.ted. 

2. In previous lectures I have explained what I under­
stancl moral goodness to be, and how it is possible that there 
should be such a thing; in other words, what are the condi­
tions on the part of reason and will which are implied in our 
being able to conceive moral goodness as an object to be aimed 
at, and to give some partial reality to the conception. Our 
results on this question may be briefly stated as follows. 

'rhe highest moral goodness we found was an attribute 
of character, in so far as it issued in acts done for the sake 
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of their goodness, not for the sake of any ple:tsure or any 
satisfaction of desire which they bring to the agent. But 
it is impossible that an g.ction should be done lor the sake 
of its goodness, unless it has been previously cvnlemplateJ 
as good for some other reason than that which consists in 
its being done for the sake of its goodness. It mm,t have 
been done, or conceived as possible to he done, ami have 
been accounted good, irrespectively of the being done from 
this which we ultimately come to reg:ml as the hig-ltest 
motive. In other words, a prior morality, foundl'd upon 
interests which are other than the pure interest in bPing 
good, and governed by rules of conduct relative to a standartl 
of goodness other than that which makes it depL'IHl on tl1is 
interest, is the condition of there coming to be :L character 
governed by interest in an ideal of goodness. Otherwise 
this ideal would be an empty one; it woulU be impossible to 
say what the good actions were, that were to be done tor 
the sake of their goodness; and the interest in this ideal 
would be impossible, since it woulJ be an interest without 
an object. 

3. "'When, however, morality of the latter kind has come 
to be recognised as the highest or the only true morality, 
L?e prior morality needs to be criticised from the point of 
VIew thus gained. Those interests, other than the interc•st 
ill being good, wh~ch form the muti ves on the part of the 
individual on which it rests, will not indeed be rejected as 
of no moral value; for no one can suppose that without 
th?m, or exce1•t as regulating them, the pnre interest in 
bemg good codd determine conduct at all. But they will 
be estimated according to their value as leading up to, or 
as capable of becomina elements in, a chara,cter in which 
this interest is the gove~ning principle. Again, those rules 
of conduct, according to which the terms right and wrono­
good a~d bad, are commonly applied, an~ which, as was ju~t 
now said, are relative to a standard certamly not founded on 
the conception of the good as consisting in the character 
described, are not indeed to be rejected; for without them 
there woul~ be nothing to define the ~uties which the highest 
~haracter IS prepared to do for the1r own sake. But they 
have to be revised according to a method which inquires 
into their rationale or justification, as conditions of approxi­
mation to the highest char~cter. 
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4. Such a criticism of moral interests-of the general 
ffi(Jtives which determine moral conduct and regulate sueh 
moral a.pprobation or disapprobation as is not based on a 
strict theory of moml good-may be called by the name of 
'a theory of moral sentiments.' The criticism of recognised 
rules of comlnct will t:tll under two heads, according a9 
these rules are embotlied in pusitive law (law of which the 
observance is enforced on the illllividua.l by a. political 
superior), or only form part of the 'law of opinion' (part of 
what the inJividu~Ll feels to be expected of him by some 
person or persons to whose expectations he ought to con­
form). 

5. l\Ioral inb'rests are so g-rPatly dependent on genera.lly 
recognised rules of conduct that the criticism of the Jn.tter 
should come first. The l:Lw of opinion, aga.in, in so many 
wa.ys presupposes a social fabric supported by ' positive' 
l:tw, tha.t we can only fairly take account of it when we have 
considered. the moral v;tluc and justifiability of the fa.bric so 
supported. I propose therefore to begin our inquiry into 
the detail of goodness-into the pa.rlicula.r kinds of conduct 
which the m<tn wishing to do good for the sake of its good­
ness is entitled. to count gooll-by consillering what is of 
perm:Lllent moral value in the institutions of civil life, as 
established in Europe ; in what way they h~tve contributed 
and contribute to the possibility of morality in the higher 
srmse of the term, and a.re j usti Ul'll, or hu.ve a moral claim 
upon our loyal conformity, in consequence. 

6. The condition of a mora.l life is the possession of will 
and reason. Will is the capacity in a man of beiug deter­
mined to action by the iuea of a. possible sa.tisfu.ction of 
himself. An act of will is au action so determined. A 
state of will is the capa.city as aetermined by the particular 
objects in which the man seL'ks self-s~ttisfaction; aud it 
becomes ~L chltracter in so far as the self-satisfaction is 
habitually sought in objects of a particular kind. Practical 
reason is the Cltpacity in a man of conceiving the perfection 
of his nature as an object to be attltined by action. All 
moral ideas have their origin in reason, i.e. in the idea of a 
possible self-perfection to be attained by the mora.l agent. 
This does noli me~tn that the moral agent in every stage of 
his progress could state this idea to himself in an abstract 
forru, any more than in every stage in the acqu.isition of 
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knowledge about nature a man can state to himself in n.n 
abstract form the conception of the unity of nature, which 
yet throughout conditions the acquisition of his knowledg-e. 
Ideas do not first come into existence, or begin tu operate, 
upon the formation of an abstract expression for them. 
This expression is only arrived at upon analysis of a concrete 
experience, which they have rendered possible. Thus we 
only learn to express the idea of self-perfection in tlutt 
abstract form upon an analysis of an experience of self­
improvement which we have ourselves gonA through, and 
which must have been gone through by thosp with whom 
we are connected by the possession of lang-uag-e n.nd an 
organisation of life, however elementary: but the s:tme 
analysis shows that the same idea. must have been at work 
to make such experience possible. In this idea all particular 
moral ideas-all ideas of particular forms of conduct as 
estimable-oriO"inate thouO'h an abstract expression for the 

0 ' 0 

latter is arrived at much sooner than such an expression 
~or. t?e idea in which they originate. They n.rise, n.s the 
md1V1dual's conception of the society on the well-bl.!ing of 
w~ich his own depends, and of the constituents of the.t well­
bemg, becomes wider and fuller; and they are embodied in 
the laws, institutions, and social expectation, which m:tke 
conventional morality. This emborliment, again, constitutes 
the moral progress of mankind. This progress, however, is 
only a moral progress in so far as it tends to bring about 
the harmony of will and reason, in the only form in which 
it can really exist, viz. in the characters of persons. And 
t~is. r~sult is actually achieved, in so far as upon hn.bits 
disCiplmed by conformity to conventional morality there 
super.venes an intelligent interest in some of the objects 
contn~utory to human perfection, which t?at conventional 
morality subserves, and in so far as that mterest becomes 
the dominant interest of the character. 

7. The value then of the institutions of civil life lies in 
their operation as giving reality to these capacities of will 
and reason, and enabling them to be really exercised. In 
their general effect, apart from particular aberrations, they 
render it possible for a man to be freely determined by the 
idea of a possible satisfaction of himself, instead of being 
driven this way and that by external force!'!, and thus they 
give reality to the capacity called will : and they enable 
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him to realise his reason, i.e. his idea of self-perfect.ion, by 
acting as a member of a ~>0cial organisation in which earn 
contributes to the better-being of all the rest. So fa.r a.s 
they do in fact thus opcra.te they are mora.lly justified, and 
may be said to correspond tD the 'law of nature,' the ju.s 
nalnrw, a.ccor~ling to the only sense in which that plll'ase 
can be intelligibly used. 

8. There has been mnch controversy us to what the ju.s 
natnrre (' N<Lturrecht ') really is, or whether there is such a 
thing at all. And the contro\·ersy, when it comes to be 
dealt with in English, is further embarrassed by the fact that 
we have no one term to represent the full meaning of 'jus' 
or 'Recht,' as a system of correla.tive rights and obligations, 
actually enforcl~d or th<tt should be enforced by law. But 
the essential questions are: (1) whether we are entitled to 
distinguish the rights <Lnd obliga.tions which are anywhere 
actually enforced by hw from rights and obliga.tions which 
really exist though not enforced; and (2), if we are entitled 
to do so, what is to be our criterion of rights and obligations 
which are re:Llly va.lid, in distinction from those that are 
actually enforced. 

9. No one would seriously maintain that the system of 
rights and obligations, a~ it is anywhere enforced by law, 
-the 'jus' or 'Recht' of any nation-is all thn.t it ought to 
be. Even Hobbes holds that a ln.w, though it cannot be 
unjust, may be pernicious. But there has been much 
objection to the admission of natwral rights and obligations. 
At any rate the phrase is li:tble to misinterpretation. It 
may be taken to imply tlmt rights and obligations can exist 
in a 'state of mtture '-a st::tte in which every individual is 
free to do as he likes-; tbn.t legal rights and oblign.twns 
derive their authority from a voluntary u.ct by which indivi­
duals contracted themselves out of this state; and that the 
individual retains from the state of nature certain rights 
with which no legal obligations ought to conflict. Such a 
doctrine is generally admitted to be untenable; but it does 
not follow from this that there is not a true and important 
sense in which natural rights and obligations exist,-the same 
sense as that in which duties may be said to exist though 
unfulfilled. There is a l!lystem of rights and obligations which 
should be maintained by law, whether it is so or not, and 
which may properly be called' natural'; not in the sense in 
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which the term 'natural' would imply that such n. system 
ever did exist or could exist independently of force exercised 
by society over individuals, but' natural ' becru~se nccessar!· t<> 
the end which it is the voc:ttion of human socidy to reahsc. 

10. The 'jus naturm,' thus understood, is at on~e disti~l­
guished from the sphere of moral duty, and relahve to 1t. 
It is distinguished from it because admitting of enfor,·cmcnt 
by law. Moral duties do not admit of being so euforeed. 
The question sometimes put, whether moral duties should 
be enforced by law, is really an uumcaning one ; for they 
simply cannot be enforced. They are dutiPs to ad, it i8 
true, and an act can be enforced: but they are duties to act 
from certain dispositions and with certain muti vcs, and tlwso 
cannot be enforced. Nay, the enforcement of an outward 
act, the moral character of which depends on a cert.Lin 
motive and disposition, may often contribute to render that 
motive and disposition impossible: and from this fact arises 
a limitation to the proper province of law in enforcing 
acts, which will have to be further e<>nsidered below. \'Vben 
obligations then are spoken of in this connection, as part of 
the 'jus naturoo' correlative to rights, they must alwa.ys be 
understood not as moral duties, not as relative to states o{ 
will, but as relati·ve to outward acts, of which the pel'form­
ance or omissi<m can and should be enforced. '!'here is a 
moral duty to discharge such obligations, and to do so in a 
certain spirit, but the obligation is such as that with which 
law has to do or may have to do, is relative to an outward 
act merely, and does not amount to a moral duty. There is 
a moral duty in regard to obligations, but there can be no 
obligation in regard to moral duties. Thus the 'jus natnrre' 
-the system of rights and obligations, as it should become 
no le~s t~an as it actually is maintained-is distinct from 
morahty m the proper sense. But it is relative to it. This 
is implied in saying that there is a moral duty in regard to 
~tual obligations, as well as in speaking of the system of 
nghts and obligations as it should become. If such 1an­
guage is justifiable, there must be a moral ground both for 
conforming to, and for seeking to develope and improve, 
established 'Recht' ; a moral ground which can only lie in 
the moral end served by that establisheu system. 

11. 'l'hus we begin the ethical criticism of law with two 
llrinciples :-{1) that nothing but external acts can bt 
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matter of 'ohli;;ation' (in the restricted sense); and (2) 
that, in reg-ard to that which can be made matter of obliga­
tion, the question what should be made matter of obligation 
-the question how far rights and obligations, as actually 
established by hw, correspond to the true 'jus naturm '­
must be considered with reference to the mora.l end, as 
serving which alone law ar.d the obligations imposed by law 
have their val ue. 1 

12. Before proceeding, some remarks h:we to be made a~ 
to wlmt is implied in these principles. (a) Does the law, or 
is it possible that it should, confine its Yiew to external acts? 
"\Vltat exactly is meant by an external act? In the case of 
obli~ations which I am legally punishable for disreg1trding, 
the law, in deciding whether punishment is or is not due, 
ta.kes a.ccount of much beside the external act ; and this im­
plies that much beside external action is involved in legal 
obligation. In the case where the person or property of 
another is damaged by me, the law does not inquire merely 
whether the act of damage was done, and done by means of 
my bodily members, but whether it was done intentiLmltlly; 
and if not done with the direct intention of inflicting the 
damage, whether the cl:tmage arose in a manner that might 
have been foreseen out of something which I did intend to 
clo: whether, again, if it was done quite accidentally the 

1 Thoro uro two definitions of • Recht' 
or 'jus nn.tur:l!.' quoted by Ulrici 
(Naturrecllt, p. :.!10 ), which embody the 
truths conveyed in these stJ1tcmcnts. 
(1) Kr1luso defines 'Recht' us 'das 
orgnnischo Gamm dor iiusscron Bedin­
gungon dPs Vornunftlebens.' • tho organic 
whole of the outwurd cnu,lition~ neces­
sary to the rational lifo.' (2) Ilonrici 
says that 'Recht' is • wns der Ideo der 
Unverletzbarkoit dor runteriollon we­
sentlichon Bedingungon des moralisPlH•n 
l\lenHchonthurus, d. h. der menschlicht~n 
Personlichkeit nnch ihror Exi,tcnz und 
ihrcr Vorvollkorumnung, orlcr rlor nn­
voriiusserlichon Monschougiitor im 
iiussorlichon V erkohr entspricht': i.e. 
•Right is what' (or,' thnt is properly 
mn.ttor of legn.l obligution which') 'in 
tho outwnrd intercourse of moo corro­
eponds to tho idea of the inviolability 
of the essential ma I erial conditions of 
a moral humanity, i.e. of the human 
personality in respecL of ita existence 
nnd its perfection;' or, .nore simply, 

'Right is tlmt which is really ne•·es~nry 
to tho m11intf'lmuce of the material con­
ditions l'ssential to tho existence and 
perfection of hnmnn personality.' Cf. 
Trendolenburg, ]l'atrtl.,.echt, § 46. 'Das 
Hecht ist im sittlichon Ganzen der In· 
bt'griff dorjenigon ullgcmciuen Bt•stim­
ruungon des lian<lelns, durch wolche 
es goschieht dru;s dns sittliehe Ganze 
und seine Glioderung sich erhalten und 
weitor bildon knnn.' Afterwards he 
emplmsises the words • des Hnndolns,' 
sml adds: ' Zwar knnn dns Handeln 
nicht ohne den 'Willen ged11Cht worden, 
der zum Grunde liegt: aber die Recht· 
lws:imrunngon sind nicht Bestimmnngen 
des Willens als solchl'n, was deru innern 
G£'hiet, dor Ethik der Gesinnnng, 
anheimfallen wiirde. Der 'Ville der 
nicht Hnmllung wird entzieht sich dom 
Recht. Wenn das Recht Schuld unrl 
Versehen, dol11.s und culpa., in sein 
Bereich zioht, so sind sie als inn ere aber 
charakteristische Bescbaffenheiten de• 
Hnnde:.Us IUIZlllehen.' 
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accident was due to culpable negligence. This, however, does 
not show that the law can enforce or prevent anything but 
external action, but only that it is action which it seeks to 
enforce or prevent, for without intention there is n0 neiion. 
'Ve talk indeed of a man acting against his ,.,ill, but if this 
means acting against intention it is what it is impossible 
to do. What I call an net done against my will is either (1) 
an act done by someone else using my body, throug-h superior 
force, as a means: in which case there is an act, but it is not 
mine (e.g. if another uses my hand to pull the trig-ger of a 
gun by which someone is shot) ; or (2) a u:ttnral event in 
which my limbs are affected in a certain way wl1ich causeR 
certain results to another person (e.g. if the rolling of a ship 
throws me against another person who is thus thrown into 
the water); or (3) an act which I do under the influence of 
some strong inducement (e.g. the fear of death), but which is 
contrary to some strong wish. In this case the act is mine, 
but mine because I intend it; because it is not against my 
will as= intention. In saying, then, that the proper, because 
the only possible, function of law is to enforce the perform~ 
~nee of or abstinence from external actions, it is implied that 
1t~ function is to produce or prevent certain intentions, fo:r 
Without intention on the part of someone there is no act. 

13. Butif an act necessarily includes intention, what is 
the nature of the restriction implied iu calliug it external? 
An external action is a determination of will as exhibited in 
certain motions of the bodily members which produce certain 
e~ects in the material world; not a determination of the 
Will as arising from certain motives and a certain disposition. 
All ~hat the law can do is to enjoin or forbid determinn.tions 
of Will as exhibited in such motions, &c. It does indeed pr~ 
se~t a ~otive, for it enforces its injunctions and prohibitions 
prrmanly by fear, by its threat of certain consequences if its 
c?mmands are disobeyed. This enforcement is not an exer­
Cise of physical force in the stricl; souse, for in this sense uo 
fo~·ce ~an produce an action, since it cannot produce a deter­
mm~ti.on of will; and the only way in which the law or its 
~dm1mstrators employ such force is not in the production but 
m the pre:ention of action (as when a crimhml is locked up 
or the police prevent mischievous persons from assaulting 
us or breaking into our houses). But though, in enforcing 
iti commands by threats, the law is presenting a motive, and 
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thus, according to our distinction, affecting action on its 
inner side, it doe~ this solely for the salw of the external act. 
[t does not regard the relation of the act to the motive fear 
as of any intrinsic importance. If the action is performed 
without this motive ever coming into play under the influence 
of whnt the moralist counts higher motives, the purpose of 
the ln.w is equally satisfied. Indeed, it is n.lwn.ys understood 
that its purpo:>e is most thoroughly served when the threat 
of pains and penalties has ceased to be necessary, and the 
obligations correlative to the relations of individuals and of 
societies are fulfilled from other motives. Its business is to 
maintain certain conditions of life-to see that certain actions 
are done which n.re necessary to the maintenance of those 
conditions, others omitted which would interfere with them. 
It has nothing to do with the motive of the actions or 
omissions, on which, however, the morn.l value of them 
depends. 

14 .. It appcrrrs, then, that legal obligations-obligations 
which ean possibly form the subject of positive law-can only 
be oblig:ttions to do or abshtin from cert<Lin acts, not duties 
of acting fi·om certain motives, or with a certain disposition. 
It is not a question whether the law should or should not 
oblige to anything but performance of outward nets. It 
~imply cannot oblige to anything else, because the only 
means at its command for obt:tining the fulfilment of obli­
gations are (1) threats of pain and offers of reward, by means 
of which it is possible indeed to secure the general perform­
ance of certain acts, but not their performance from the 
motive even of fea.r of the pn.in threatened or hope of the 
reward offered, much less from any higher motive; (2) the 
employment of physical force, (a) in restraining men dis­
posed to viola,te obliga.tions, (b) in forcibly applying the 
labour or the property of those who violate obligations to 
ma.ke good the breach, so fnr as is possible; (as, e.g., when 
the magistrate forestalls pa.rt of a man's wages to provide for 
a wife whom he has deserted, or when the property of a. 
debtor is seized for the benefit of his creditors.) 

.15. Only outward nets, then, can be ma.tter of legai (lbJi­
gation; but what sort of outwrtrd acts should be matter of 
legal obligation? The answer to this question arises out of 
the above consideration of the means which law employs to 
obtain the fulfilment of obligations. combined with the view 
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of law as relative to a moral end, i.e. the formation of a 
society of persons, acting from a certain disposition, from 
interest in the society as such. Those acts only should be matll~r 
of legal injunction or prohibition of which the perfornmnce 
or omission, irrespectively of the motive from which it pro­
ceeds, is so necessary to the existence of a society in which the 
moral end stated can be reali~;ed, that it is better for them to 
be done or omitted from that unworthy motive which consists 
in fear or hope of legal consequences than not to be tlone at :d l. 

16. We distinguish, then, the system of rig-hts actually 
maintained and obligations actually enforced by lcg;Ll 
sanctions ('Recht' or 'jus') from the system of relations 
and obligations which should be maintained by such s:tnctions 
(' Naturrecht ') ; and we hold. that those actiuns or omissions 
should be made obligations which, when maJe obligations, 
?erv~ a certain moral end ; that this end is the ground or 
JUstification or rationale of legal oblig-ation; lLnd that thue 
'W': ob~ain a general rule, of both positive and negative up­
ph~ati~n, in regard to the proper matter or content of legal 
obhgabon. For since the end consists in action proceeding 
~om. a certain disposition, and since action done from appre-

?Dsion of legal consequences does not proceed. from tha.t 
flsposition, no action should be enjoined or prohibited by 
aw. of which the injunction or prohibition interferes witl.1 
a~bons proceeding from that disposition, and every action 
s ould be so enjoined of which the performance is found to 
p~·oduce conditions favourable to action pl'l)ceedincr from that 
~sposition, and of which the legal injunction doe: not inter-
ere with such action. 

d'ffi 17· ?oes this general rule give any rea.l guidance in the 
~ 1 culhes which practically arise in rega.rd to the province 
~ t~w-:-as. to ~hat should be required by law, and what left 
h e lnchnatwn of individuals? "\Vhat cases are there or 

ave there been of enactments which on this principle we 
can pronou I to nee wrong? Have attempts ever been made by 
daw enforce acts as virtuous which lose t11eir virtne when 
d on~tunder fear of legal penalties P It would be diiii.cult, no 
~u h~ to find instances of attempts to enforce by bw actions 

0 w 1Ch .we should sa.y that the value lies in the disposition 
f~om wh1ch they are done, actions, e.g. of disinterested 
kmd~ess, because the clear conception of virtue as de­
pendmg not on outward results, but on dispo~;ition, is but 
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slowly arrived at, nnd has never bee!l reflected in law. But 
wit lwn t any stricti y moral objt~ct at all, la,ws have been made 
wllic!t cheek the development of the moml disposition. 
Tl. is has hL'l'll douc ~a) by I ega I requirements of religious 
observaucc nnd profL•sswn of belief, which have tended to 
viLi<Lte the religions source of morality; (b) by prohibitions 
and restraints, unnecL·ssary, or whieh have ceased to be 
necessary, for maiutaiui11g the social conditions of the moral 
life, a11<l which iutl'rfere with the growth of self-reliance, 
with the formation of a mauly conscience nnd sense of moral 
dignity,-in short, with the moral antouomy which is the 
condition of the highL•st goodness; (c) by legaJ institutions 
which take away the occasion for the exercise of certain 
moral virtues (e .. g. the Poor-law which takes away the oc­
casion for the exercise of parental forethought, filial reverence, 
and JH'ighbourly kiiHluess). 

18. Laws of this kind have often been objected to on the 
strength of n one-sided vie'v of the function of laws; the 
view, viz., tl~<Lt its only business is to prevent interference 
with the liberty of the individual. And this view bas 
gained undue favour 011 account of the real reforms to which 
it l1as led. The laws which it bas helped to get rid of were 
really misehievous, bnt mischievous for further reasons tlmn 
those conceived of by the sv pporters of this theory. Having 
done its '"ork, the theory now tends to become obstructive, 
because in fact advancing civilisation brings with it more 
and more interference wiLh the liberty of the individtml to 
do as he likes, and this theory afl'ords n. reason for resisting 
nll positive reforms, :til reforms which involve an action of 
the state in the w•.ty of promoting conditions favourable to 
moral life. It is one thing to say that the state in promot­
ing these conditions must take care not to defeat its true 
end by narrowing the region within which the spontaneity 
and dil:linterestc.:lness of trne morality can have play; 
another thing to say that it has no moral end to serve at all, 
and that it goes beyond its province when it seeks to do 
more than secure the indivitluaJ from violent interference by 
other individuals. The true ground of objection to' paternal 
government' is not th:Lt it violn,tes the 'laissez faire' 
principle aJHl conceives that its office is to make people 
good, to promote morality, but that it rests on a misconcep­
tion of morality. The re:Ll function of govermnent being to 
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maintain conditions of life in which morality shall be 
possible, and morality consisting in the disinteresiPd per 
formance of self-imposed duties, 'pnternal government' doe~ 
its best to make it impossible by narrowing the room for 
the self-imposition of duties and for the pla.y of l1.~aiH 1-erested 
motives. 

19. The question before us, then, is, In what ways and 
ho\v far do the main obligations enforced allll rights r• · 
tained by law in all civilised societies contribn te tu the mor:d 
end described; viz. to establish those conditions of life i;, 
which a true i.e. a disinterested or unselfish morality shall ' . 
be possible il The answer to this question will be a theory of 
the 'jus naturro'; i.e. it will explain how far positive law is 
what it should be, and what is the ground of the duty to 
obey it; in other words, of political obligation. There are 
two things from which such a theory must be distinguished. 
(1) It is not an inquiry into the process by which actual 
law came to be what it is; nor (2) is it an iuc1uiry how far 
actual law corresponds to and is derived from the exercise 
of cedain original or natmal rights. (1) It is not the 
former, because the procesR by which the law of any natiou 
and the law in which civilised nations agt·ce has come to 
be what it is, has not been determined by reference to tlmt 
end to which we hold that law ought to be directed and 
by reference to which we criticise it. That is to say, the 
process has not been determined by a.uy such conscious 
reference on the part of the agents in the process. No 
doubt a desire for social good as distinct from private 
plPasure, for what is good on the whole as distinct from 
wh:"t is good for the moment, has been a necessary condition 
of It; but (a), as an agent in the development of la,w, this 
has not reached the form of a couccption of moral good 
~ccording to that definition of it by which the value of law 
IS to ~e estimated; and (b) in bringing law to its present 
state 1t has been indistincruishably blended with purely 
selfish passions and with th; sim]_Jle strug-gle for existence • 

. 20. (2) A true theory of' jus naturro,' a. rationale of ln,,v 
or tdeal of wha.t it should be, is not to be had by inquiring 
how far actual law corresponds to, and is derived from, the 
exercise of certain original or na.tuml rights, if that is taken 
to mean that we know, or can asc,.rtain, wlmt rights are 
natural on grounds distinct from those on which we deter-
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mine what la.ws are justifiable, and that then we can proceed 
to ascertain what laws are justifiable by deduction from 
such rightg. 'Natur;tl rights,' so far as there are such things, 
are themselves relative to the moral end to which perfect 
law is relative. A law is not good because it enforces 
'natural rights,' but because it contributes to the realisation 
of a..! ·tain end. \Y c only discover what rights are natuml 
by cot. idering what powers must be secured to a man in 
order to the attainment of this end. These powers a perfect 
l;'w :ill sr~eure to their full extent. Thus the consideration 
·t . ·· 'l- r hts are ' natural ' (in the only legitimate sense) 

H . t ~he c0;1sideration what laws are justifiable form one and 
the s:tme process, each presupposing a. conception of the 
moral voc:1 tion of man. 

21. The doctrine here asserted, that all rights are relative 
to moral ends or duties, must not be coufuseJ. with the 
ordinary statement that every right implies a duty, or that 
rights and duties are correlative. This of course is true in 
the sense that possession of a right by any person both 
implies an obligation on the part of someone else, and is 
conditional upon the recognition of certain obligations on 
the part of the person possessing it. But what is rne[Lllt is 
something different, viz. that the claim or right of the 
individual to have certain powers secured to him by society, 
and the counter-claim of society to exercise certain powers 
over the individual, alike rest o.u the fact that these powers 
are necessa.ry to the fulfilment of man's vocation u.s a moral 
being, to an effectual self-devotion to the work of developing 
the perfect character in himself anJ. others. 

22. This, however, is not the ground on which the claim 
in question has genemlly been asserted. Apart from the 
utilitarian theory, which first begl1ll to be applied politically 
by Hume, the ordinary way of justifying the civil rights of 
individuals (i.e. the powers secured to them by law as 
against each other), u.s well as the rights of the state agaiust 
individuals (i.e. the powers which, with the general approval 
of society, it exercises against them), has been to deduce 
them from certain supposed prior rights, called natural rights. 
In the exercise of these natural rights, it has been supposed, 
men with a view to their general interest established political 
society. From that establishment is derived both the system 
of rights and obligations maintained by law as between 
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man and man, and the right of the state to the sub. 
mission of its subjects. Jf t.lw question, tlwn, is raist>d, 
why I ought to respect the legal rights of my Jlt'ig-bbunrs, 
to pay taxes, or have my children vaccinated, st•J-ve in the 
army if the state requires it, and generally submit tv the 
law, the answer according to this theory will lw tlmt if I 
fail to do so, I shall directly or indirectly be ·dolatiu~ the 
natural rights of other men; directly in those casPS where 
the legal rights of my neighbours are also natural rights, ns 
they very well may be (e.g. rights of lilJerty or personal 
safety); indirectly where this is not the case, because, 
although the rights of the state itself arc not natural, and 
Dlany rights exercised by individmds would not only not be 
secured but would not exist at all but for h.:••:tl enactment 
!et the state itself results from a covenant which orig-inally: 
111 the exercise of their natural rigl1ts, men made with caclJ 
other, and to which all born untlcr the state a.nd sharing 
~e advantages derived from it must be considcreu parties. 

here is a natural right, therefore, on the part of each 
n"leD:Jber of a state to have this compact observed, with v. cor­
r~spo~ding obligation to observe it; and this natural right 
~ all1s violated by any individual wlw refuses to obey the 
aw of the state or to respect the rights, not in themselves 

natural, which the state confers on iudiviuuaJs. 
f 23. This, on the whole, was the form in which tho grouwl 

0 Political obligation, the justification of eHhtulished rights, 
~as ~resented throughout the seventeenth century, and iu 
b~· eighteenth till the rise of the 'utilitariru~' tl1eory of 

0 dgation. Special adaptations of it were made by Hobbes 
~n others. In Hobbes, perhaps (of whom more later), may 
t~ found an effort to fit an anticipation of the utilihtrian 
t eory of political obligation into the received theory which 
r~ce·d.political obligation, by means of the supposition of a 

~~~lnJtlve contract, to an origin in natural right. But in 
t~ln as 1Duch as anyone the language and framework of 

e theory of compact is retained, even if an alien doctrine 
rua! ?e read between the lines. Of the utilitarian theory of 
pohttcal obligation more shall be Raid later. It may be pre­
~ented in a form in which it would scarcely be distinguishable 
irom the doctrine just now stated, the doctrine, viz., that 
the ground of political obligation~ the re:tson why cert:tin 
powers should be reco"'nised 118 belorwhw to the state and t:> .., ,., 
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Cf'rta.in other powers as secured by the sta.te to individuals, 
lies in the fact that these powers are necessa.ry to the fnlfil­
meut of man's vocation as :t moral being, to :tn effectual self­
devotion to the work of developing the perfect character in 
himself and others. Utilitarianism :rroper, however, recog­
nises no vocation of man but the attainment of pleasure and 
nvoiUance of pain. The only reason why civil rights should 
Le rt·spected-thP only justification of them-according to it, 
woul<l be th:tt more pleasure is attaineJ or pain avoidcJ by 
the g-eneral resp~_'et for them ; the ground of our conscious­
ness 1hat we ought to respect them, in other words their 
ultimate sanction, is the fear of what the consequences would 
be if we did not. This theory and that which I deem true 
have one negative point in common. They do not seek the 
ground of actual rights in a prior natural right, but in an end 
to which the maintenance of the rights contributes. They 
avoid the mistake of identifying the inquiry into the ultimate 
justifiability of actual rights with the question whether there 
is a prior right to the possession of them. The right to the 
possession of them, if properly so called, would not be a mere 
power, but a power recognised by a society as one which 
should exist. This recognition of a power, in some way or 
other, as that which should be, is always necessaryto render 
it a right. Therefore when we had shown that the rights 
exercised in politic:tl society were derived from prior' natural' 
rights, a question would still remain as to the ground of those 
natural rights. vVe should have to ask why certa.in powers 
were recognised as powers which should be exercised, and 
thus became these natural rights. 

24. Thus, though it may be possible and useful to show 
how the more seemingly artificial rights are derived from 
rights more simple and elementary, how the rights esta­
blished by law in a political society are derived from rights 
that may be called natural, not in the sense of being prior to 
society, but in the sense of being prior to the existence of 
a society governed by written law or a recognised sovereiO'n, 
still such derivation is no justification of them. It is 0no 
answer to the question why they should be respected; because 
this question remains to be asked in regard to the most 
primitive rights themselves. Political or civil riiJ'hts then 
are ~otto be explained. ~y derivation from nat~ml ~ights: 
but m regard to both poht1~al and natural rights, in any sense 

F 



« PRINCIPLES OF POLITICAL OBLIGATION. 

in which there ca.n be truly said to be natural rights, the ques­
tion has to be asked, how it is that certain powers are recog­
nised by men in their intercourse with each other as powers 
that should be exl3rcised, or of which the possible e.xercise 
should be secured. 

25. I have tried to show in lectures on morals that the 
conception expressed by the 'should be ' is not identical 
with the conception of a right possesscu by so11w man or 
men, but one from which the latter conception is derived. 
It is, or implies on the part of whoever is capable of it, the 
conception of an ideal, unattained condition of himself, as 
an absolute end. ·without this conception the recognition 
of a power as a right would be impossible. A power on the 
part of anyone is so recognised by others, as one which 
should be exercised, when these others regard it as in some 
way a means to that ideal good of themsclv<'s wltich they 
alike conceive: and the possessor of the power comes to 
regard it as a right through consciousness of its being thus 
~ecognised as contributory to a good in which he too is 
mterestecl. No one therefore can lmve a right except (1) as 
a member of a society, and (2) of a society in which some 
common good is recognised by the members of the society 
[18 their own ideal good, as that which should be for eu.ch 
of the~. The capacity for being determined by a good so 
recognised is what constitutes personality in the ethical 
sense; and for this reason there is truth m saying that only 
among persons, in the ethical sense, can there come to be 
rig~ts; ~which is quite compatible with the fact that the 
logiCal dtsentanglement of the conceptJion of rights precedes 
that of. the conception of the legal person ; and that. the 
concep.t10n of the moral person, in its abstract and logical 
form, 1s not arrived at till after that of the legal person). 

Con~ersely, everyone capable of being determined by the 
co~cept10n of a common good as his own ideal good, as that 
whiCh unconditionally should be (of being in that sense 
an end to himself), in other words, every moral person, is 
capable of rights ; i.e. of bearing his part in a society in 
which the free exercise of his powers is secured to each 
member through the recognition by each of the others as 
entitled to the same freedom with himself. To say that be 
is capable of rights, is to say that be ought to have them, in 
that sense of 'ought' in which it expresses the relation of 
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man to an end conceivecl as absolutely gootl, to nn ena 
which, whether de~ired or no, is conceived as intrinsically 
desirablt~. The moral capacity implies a consciousness on 
the part of the su bjcct of the capacity that its realisation is 
<.tn end desirable in itself, and rights are the condition of 
realising it. Only through the possession of rights can the 
power of the individual freely to make a common good his 
own have re:tlity given to it. Rights are what may be called 
the negative realisation of this power. That is, they realise 
it in the sense of providing for its free exercise, of securing 
the treatment of one man by another as equally free with 
himself, but they do not realise it positively, because their 
possession does not imply that in any active way the indivi­
dual makes a common good his own. The possession of 
them, however, is the condition of this positive realis:ttion 
of the moral capacity, and they ought to be possessed because 
this end (in the sense exphtined) ought to be attained. 

26. Hence on the part of every person ('person' in the 
moral sense explained) the claim, more or less articulate and 
reflected on, to rights on his own part is co-ordinate with 
his recognition of rights on the part of others. The capacity 
to conceive a. common good as one's own, and to regulate the 
exercise of one's powers by reference to a good which others 
recognise, carries with it the consciousness that powers 
should be so exercised; which means that there should be 
rights, that powers should be regulated by mutual recogni­
tion. There ought to be rights, because the moral person­
ality,-the capacity on the part of an individual for ma.kiug 
a common good his own,-ought to be developed; and it is 
developed through rights; i.e. through the recognition by 
members of a society of powers in each other contributory 
to a common good, and the regulation of those powers by 
that recognition. 

2 7. In saying that only among ' persons ' can there come 
to be rights, and that every 'person' should have rights, I 
have been careful to explain that I use ' person ' in the 
moral, not merely in the legal, sense. In dealing, then, with 
such phrases as 'jura personarum ' and 'personal rights,' we 
mnst keep in view the difference between the legal and 
ethical sense of the proposition that all rights are personal, 
or subsist as between persons. In the legal sense, so far as 
it iB true,-and it is so only if 'person, is used in the sell8e 
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of Roman law,-it is an identical proposition. A per!'!on 
means a subject of rights and nothing more. Lt--J"al pel·:;on­
ality is derived from the possession of right, not vice vcrRa. 
Like other identical propositions, its use is to bring out anJ 
emphasise in the predicate what is inclnJed in the umler­
stood connotation of the subject; to remind us that when we 
speak of rights we imply the existence of parties, in English 
phraseology, capable of suing and being sued. In the dhica.l 
sense, it means that rights are derived from the possession 
of personality as = a rational will (i.e. the capacity which 
man possesses of being determined to action by the concep­
tion of such a perfection of his being as involves the perfec­
tion of a society in which he lives), in the sense (a) that 
only among beings possessed of rational will can there come 
to be rights, (b) that they fulfil their idea, or are justifiable, 
or such rights as should be rights, only as contributing to 
the realisation of a rational will. It is import:tnt to bear 
this distinction in mind in order that the proposition in its 
ethical sense, which can stand on its own merits, may not 
derive apparent confirmation from a juristic truism. 

28. The moral idea of personality is constantly tending to 
affect the legal conception of the relation between rights and 
p~rsons: Thus the 'jura personarum,' which properly= 
e1.ther r1ghts arising out of' status,' or rights which not only 
(like all rights) reside in someone having a legal status and 
are available against others having a legal status, but are 
exercised over, or in respect of, someone possessP.d of such 
s~atus (e.g. a wife or a servant), come to be understood as 
rights derived from the human personality or belonging to 
m~n as man. It is with some such meaning that English 
~Iters on law speak of rights to life and liberty as personal 
nghts.. The expression might seem pleonastic, since no right 
can exist except as belonging to a person in the legal sense. 
They do not use the phrase either pleonastically or in the 
~ense of the Roman lawyers' 'jura personarum' above, but 
m the sense that these rights are immediately derived from, 
or necessarily attach to, the human personality in whatever 
that personality is supposed to consist. There is no doubt, 
however, that historically the conception of the moral person. 
in any abstract form, is not arrived at till after that of the 
legal person has been thus disentangled and formulated; and 
further that the abstract conception of the legal person, as 
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the Stlflhtiner of rights, is not ar:·ived at tiU long after rights 
have been actn:t!ly n•cogni:sed and established. But the dis­
entanglemenL or ab:>tract formulation of the conception of 
moral personality is quite a different thing from the n.ction 
of the consciousness in which personality consists. 

29. The capacity, then, on the part of the indivitlual of 
conceiving a good as the same for himself and others, and of 
beiu g <.leterm i ned tu action by that conception, is the foundation 
of rights ; and rights are the condition of that capacity being 
realised.. No right is justifiable or should be a right except 
on the ground that directly or indirectly it seryes this pur­
pose. Conversely every power should be a right, i.e. society 
should. secure to the iu<.lividual every power, that is necessary 
for realising this capacity. Claims to such powers as are 
directly necessary to a man's acting us a mora,l person at all 
-acting under the conception of a good as the same for 
self and others-may be called in a special sense personal 
rights (though they will include more than Stephen includes 
under that designation) ; they ma.y also be called, if we avoid 
misconceptions connected with these terms, 'innate ' or 
'natural' rights. They are thus distinguished from others 
which are (1) only indirectly necessary to the end stated, or 
(2) are so only under special conditions of society; as well as 
from claims which rest merely on legal enactment and might 
cease to be enforced without any violation of the 'jus 
naturro.' 

30. The objection to calling them 'innate' or' natural,' 
when once it is admitted on the one side that rights are not 
arbitra.ry creations of law or custom but that there are certain 
powers which ought to be secured as rights, on the other 
hand that there are no rights antecedent to society, none 
that men brought with them into a society which they con­
tracted to form, is mainly one of words. They are 'innate' 
or' natural' in the same sense in which according to Aristotle 
the state is natural; not in the sense that they actt..ally exist 
when a man is born and that they have actua.Uy existed as 
long as the human race, but that they arise out of, and are 
necessary for the fulfilment of, a moral capacity without which 
a man would not be a man. There cannot be innate rights 
in any other sense than that in which there are innate duties, 
of which, however, much less has been heard. Because a group 
of 'bein(.!s are capable each of conceiving an absolute good of 
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himself and of conceiving it to be good for himsPlf as identical 
with, and because identical with, the good of the rest of the 
group, there arises for each a consciousness that the common 
good should be the object of action, i.e. a duty, and a claim 
in each to a power of action that shall be at once scl'nre<l and 
regulated by the consciousness of a common gou<l on the 
part of the rest, i.e. a right. There is no ground. for saying 
that the right arises out of a primary human capacity, and is 
thus' innate,' which does not apply equally to the duty. 

31. The <lissociation of innate rights from innate 
duties has gone along with the delusion that such rights 
existed apart from society. Men were supposed. to have 
existed in a state of nature, which was not a state of society, 
but in which certain rights attached to them as indivi<luals, 
and then to ba-re formed societies by contract or covenant. 
Society havmg been formed, certain other rights arose 
through positive enactment · but none of these, it was held, 
could interfere with the n~tural rights which belonged to 
men antecedently to the social contract or survived it. 
. S?ch a theory can only be stated by an application to an 
Imagmary state of things, prior to the formation of societies 
~s regulate~ by custom or law, of terms that have no mean­
mg ~xce~t Ill relation to such societies. 'Natural right,' as 
. nght m a state of nature which is not fL state of society, 
IS. a contradiction. There can be no right without a con­
sci?usness of common interest on the part of members of a 
soCiety. . W~t~out this there might be certain powers on the 
part of mdivtduals, but no recognition of these powers by 
ot~ers as powers of which they allow the exercise, nor any 
cla~m to such r::ognition ; and without this recognition or 
claim to recognthon there can be no right. 
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32. SPINOZA is aware of this. In the TractaftM Politici, 
li. 4, he says, ' Per jus itaque nafurw intclligo ..• ipsam 
naturro potcntiam.' . . . 'Quicquid unusqnisque homo ex 
legibus sum naturro ngit, id summo naturro jure agit, tantum­
qne in natmam habet juris, qua.ntum potentia valet.' If 
only, seeing that the 'jus uaturro' wa.s mere 'potentia,' he 
lmd denied that it was 'jus' at all, he would have been on 
the right track. Instead of thn,t, however, he treats it as 
properly 'jus,' and consistently with this regards all 'jus' 
as mere 'potentia': nor is any 'jus humanum' according 
to him guiued by or the product of reason. It arisP.s, in 
modern phrase, out of the 'struggle for existence.' As 
Spinoza says, 'homines magis croca cupiditate quam ratione 
ducuntur; ac proinde hominum natural is potentia. sive jus non 
ratione, sed quocumque appetitu quo ad agendum detecmi­
nantur, quoque se conservare conantur, definiri debet' (II. fi). 
The 'jus civile' is simply the result of the conflict of natural 
powers, which = natural rights, which arises from the effort 
of every man to gratify his passions and 'suum esse conser~ 
vare.' Man is simply a 'pars naturre,' the most crafty of the 
animals. ' Quatenus homines ira, invidia aut aliquo odii 
affectu conflictantur, eatenus diverse trahuntur et invicem 
contralii aunt, et propterea eo plus timendi, quo plus possunt, 
magisque callidi et astuti sunt, quam reliqua animalia; et 
quia homines ut plurimum his affectibus natura aunt obnoxii, 
aunt ergo homines ex natura hostes' (II. 14). Universal 
hostility means universal fear, and fear means weakness. It 
follows that in the state of nature there is nothing fit to be 
called ' potentia' or consequently 'jus ' ; 'atque adeo con­
cludimus jus naturro vix posse concipi nisi ubi homines jura 
habent communia, qui simul. teiTas, quas habitare et colere 
pOfumnt, sibi vindicare, seseque munire, vimque omnem repel· 
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lere et ex communi omnium sententia vivere possnnt. Nam 
(per art. 13 hujus cap.) quo plnres in unum sic cuuvcniunt, eo 
omnes simul plus juris ha,bent' ( 15). Tlw collt>cii vc lw<ly, i.e., 
has more 'jus in natunun,' i.e. 'potc~ntiam,' than any indivi­
dual could have singly (13). In the advantage of this in­
creased' jus in naturam' the individual shares. Ou the other 
band (16), 'Ubi homines jura communia habcnt omnes,pw 
una veluti mente ducuntur, certum est (per art. 13 hujus 
cap.) eorum unumquemque tanto minus habere juris, qnanto 
reliqui simul ipso potentiores aunt, hoc est, illnm rever~t jus 
nullum in naturam habere prmter id, quou ipsi (•ommunP. 
concedit jus. Ceterum quicquiu ex communi const~nsu ips\ 
imperatur, teneri exsequi vel (per art. 4 l1njus cap.) jure ad 
id cogi.' This 'jus' by which the inuividnal's n.etions are 
now to be regulated, is still simply 'potentia.' ' Hoc jus, 
quod multitudinis potentia defiuitur, imperium appellari 
solet' (17). It is not to be considered anythiug diffenmt from 
the' jus naturm.' It is simply the 'natura lis potenti:L' of a 
certain number of men combined; 'mnltitudinis qme mw 
veluti mente ducitur' (III. 2). Thus in the 'status civilis' 
the 'jus naturre' of the individual in one seuse dis:Lppears, 
in another does not. It dis~Lppears in the sense that tJ1e 
individual member of the state ltas no lllind to act or power 
to act against the mind of the state. Anyone who h:11l 
such mind or power would not be a member of the st:tte. 
He would be an enemy against whose 'potentia.' the state 
~ust measure its own. On the other hand, 'in sta.tn civili,' 
JUst as much as 'in statu naturali,' 'homo ex legibus su1e 
naturre agit sumque utilitati consulit' (3). He exercises hi>! 
' naturalis potentia ' for some natural end of satisfying hjs 
wants and preserving his life as he did or would do outside 
the' status civilis.' Only in the 'status civilis' these motives 
on the part of individuals so far coincide as to form the 
'una veluti mens' which directs the 'multitudinis potentia.' 
. According to this view, any member of a state will have 
JUSt so much 'jus,' i.e. 'potentia,' against other members 
a.s the state allows him. If he can exercise any ' jus ' or 
'potentia' against another 'ex suo ingenio,' he is so 'far not 
a member of the state and the state is so far imperfect. If 
he could exercise any 'jus' or 'potentia' against the state 
itself, there would be no state, or, which is the same, tho 
Btate would not he ' sui juris.' 
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33. T s tl1erc then no limit to the 'jus' which the state 
may exercise? With Spinoza this is equivalent to the ques­
tion, is there no limit to th~ 'potentia' which it can 
exercise? As to this, he suggests three considerations. 

(I). Its power is weakened by any action agn,inst right 
rt>ason, because this must weaken the 'nnimorum unio' on 
which it is founded. 'Civitatis jus potenti<L multitudinis, 
qum mm veluti mente ducitnr, determinatur. At hmc ani­
morum unio concipi null<L ratione posset, nisi civitas id 
ipsum maxime intendat, quod sana nttio omnibus hominibus 
utile esse doeet' (TIL 7). 

(2). The 'right' or 'power' of the state depends on its 
power of affecting the hopes and fears of individual citizens . 
. . . ' Snbditi ea.tenus non sui, sed civitatis juris sint, qua­
tenus ejus potentiam sen minas metuunt, vel quatenus 
statum ci vii em amant (per art. 10 prrcced. cap.). Ex quo 
sequitur, quod ea omnia, ad quro agenda. nemo prrcmiis aut 
minis induci potest, ad jura civitatis non pertinennt' (III. 
8). \Vhatever cannot be achieved by rewards and threats, is 
beyond the power and therefore beyond the ' right ' of the 
stn.te. Examples are given in the same section. 

(3). '.Ad civitatis jus ea minus pertinere, quoo plurimi 
indignantur' (II I. 9). Severities of a certain kind lead to 
conspiracies against the state, and thus weaken it. ' Sicut 
nnusquisque civis sive homo in statu naturali, sic civitas eo 
minus sui juris est, quo majorem timendi cauS<Lm habet.' 

Just so far then as there are certain things which the 
state cannot do, or by doing which it lessens its power, so 
far there are things which it has no 'right' to do. 

34. Spinoza proceeds to consider the relation of states 
or sovereign powers to each other. Here the principle is 
simple. They are to each other as individuals in the state 
of nature, except that they will not be subject to the same 
weaknesses. 'Nam quaudoquidem (per art. 2 hujus cap.) 
jus summoo potestatis nihil est prreter ipsum naturoo jus, 
sequitur duo imperia ad invicem sese habere, ut duo homines 
in statu naturali, excepto hoc, quod civitas sibi cuvere potest, 
ne ab alia opplimatur, quod homo in statu naturali non 
potest, nimil·um qui quotidie somno, srepe morbo aut animi 
mgritudine, et tandem senectute gravatur, et prmter hrec allis 
incommodis est obnoxius, a qui bus civitas securam se reddere 
potest' (III. 11). In other words, ' ••• duro civitate11 
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natura hostes aunt. Homines enim in statu natnrali hastes 
sunt. Qui igitur jus naturre extr:t civibtem rPtillellt, hastes 
manent' (III. 13). The 'jura belli' are simply the powers 
of any one state to attack or uefenu itself against another. 
The' jura pacis,' on the other LanJ, uu not appertain to :my 
single state, but arise out of the agreement of two at least. 
They last as long as the agreement, the 'fcc,lnCJ,' la~ICJ; and 
this lasts as long as the fear or hope, which leu to its lwing 
made, continues to be shared by the states which maue it. 
As soon as this ceases to be the case, the agreement is 
necessarily at an end, ' nee dici potest, quod uolo vel perfiuin. 
agat, propterea quod fidem solvit, simulatqne metus vel spei 
causa sublata est, quia hroc conditio unicuique contrahentium 
requalis fuit, ut scilicet qure prima extra melum esse potest, 
sui juris esset, eoque ex sui animi sententia uteretnr, et prre­
terea quia nemo in futurum contrahit nisi positis prmceuen­
tibus circumstantiis' (III. 14). 

35. It would seem to follow from the above that a state 
~an do no wrong, in the sense that there are no rights that 
1t can violate. The same principle is applicab1e to it as 
to the individual. ' In statu naturali non dari peccatmn, 
vel si quia peccat, is sibi, non alteri peccat: ..• nihil 
absolute naturro jure prohibctur, nisi quod nemo potcst' (II. 
18). A state is to any other state, and to its subjects, as 
one individua? \o another 'in statu naturali.' .A wrong, a 
'peccatum,' consists in a viol:ttion by individuals of the 
'commune decretum.' There can be no ' pcccare ' on the 
part of the 'commune decretum' itself. But 'non id omne, 
quod. jure fieri dicimus, optime fieri affirmamus. .Aliud 
n~mq~e eat agrum jure colere, aliud agrum optime colere; 
ahud, mquam, eat sese jure defenuere, conservare, judicium 
ferr~, &c., aliud sese optime defendere, conservure, atque 
?Ptimum judicium ferre; et consequenter aliud est jure 
lmperare et reipublicre curam habere, aliud optime imperurc et 
re~publicam optime gubernare. Postquam itaque de jure 
CUJ~scumq:ue civitatis in genere egimus, tempus est, ut de 
optima CUJuscumque imperii statu agamus' (V. 1 ). lienee 
a further consideration 'de optima cujusque imperii statu.' 
This is guided by reference to the 'finis status civilis,' which 
is 'pax vitmque securitaa.' Accordingly that is the best 
government under which men live in harmony, and of which 
the rights are kept inviolate. 'Vhere this is not the case, 
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the fault hes with thi' government, not with any' subditorum 
malitia.' 'Homines enim civiles non na.scuntur, sed fiunt. 
Hominum prmterea naturnles affectus ubique iidem sunt' 
(V. 2). 

The eml is not fully attained where men are merely kept 
in 0rder by fea.r. Such a sta.te of things is not peace but 
merely absence of wa.r. ' Pa.x enim non bt>lli privatio, sed 
virtus est, quro ex :mimi fortitudine oritur 1 ; est nnmque 
obsequium constnus voluntas id exsequendi, quod ex communi 
civitatis decreta fieri debet' (V. 4). 

The 'peace,' then, which it is the end of the state to 
obtain, consists in rational virtue; in a common mind, 
governed by desire on the part of each individual for perfec­
tion of being in himself and others. The harmony of life, too, 
which is another way of expressing its object, is to be under­
stood in an equ:tlly high sense. The life spoken of is one 
'qum maxin1e r:ttione, vera mentis virtute et vita, definitur.' 

The 'imperium' which is to contribute to this end must 
clearly be one 'quod multitndo Iibera institnit, non autem 
id, quod in multitudinem jure belli acquiritur.' Between 
the two forms of 'imperium ' there may be no essential 
difference in respect of the 'jus' which belongs to each, but 
there is the greatest in respect of the ends which they serve 
as well as in the means by which they have to be maintained 
(V. 6). 

36. This conclnsion of Spinoza's doctrine of the state 
does not seem re:tlly consistent with the beginning. At the 
outset, no motives are recognised in men but such as render 
them 'natura hostes.' From the operation of these motives 
the state is supposed to result. Each individ n:Ll :finds that 
the war of all against all is weakness for all. Consequently 
the desire on the part of each to strengt.hen himself, which 
is a form of the universal effort 'suum esse conservare,' leads 
to combination, it being discovered that 'homini nihil 
homine utilius' (Eth. IV. 18. Schol.). But we are ex­
pressly told that the civil state doe~:~ not bring with it other 

1 For tho definition of 1 fortitudo,' 
11ee Etllics, III. 69, Schol. 1 Om nos ac­
tiones qum sequuntur ex affcctibus qui 
ad mentem referuutur, qua tenus intelli­
git, ad fortitudinem refero, quam in 
animositatem et generositatem distin­
guo. Nam par animositntem lntelligo 

cupiditntem, qua unu~qnisque conatur 
suum esse ex solo rat.iouis dictamine 
COnBor;aro. Per gonerositatem . . • 
cupiditatem qua unusquisque ex eolo 
rationis dictamina conatur reliqu011 
homines juvare et eibi amicitia jun­
gere.' 
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motives than those operative 'in statu naturali.' 'Homo 
namque tam in statu naturali quam civili ex legihu:i suw 
naturre agit, sureque utilitati consulit.' But then it appears 
that there supervenes or may supervene on such mot i\·es 
'constans voluntas id exsequendi quod ex comJHUili civitatis 
decreto fieri debet,' and that not of a kind which seeks to 
carry out the 'commune decretum' as a means of escaping 
pain or obtaining pleasure, for it is said to arist~ from the 
' animi fortitudo ' which rests on reason (' ad men tem 
refertur quatenus intelligit ') and includes 'generositas' 
defined as above. It is also said th:tt the true object of 
:imperium' is 'vitam concorditer transigere ' or ' vitam 
colere' in a sense of 'vita' in which it 'maxi me ratione 
· · . definitur.' And as the 'imperium' established for 
this end is one which ' multitudo libem instituit,' it seems 1 

to be implied that there is a desire for such an end on tho 
part of the people. It is not explained how such desires 
should arise out of the conflict of' naturales potenti::e' or out 
of the impulses which render men 'natura hastes.' On thP. 
other hand, if the elements of them alreaJy exist in the im­
pulses which lead to the formation of the 'sttttus civilis,' the 
reasons for saying that men are 'natura hastes ' disappear, 
and we get a different view of 'jus,' whether 'naturale' or 
'civile,' from that which identifies it simply with 'potentia.' 
Some power of conceiving and being in teresteJ in a good a3 

common, some identification of the ' esse ' of others with 
the' suum esse' which every man, as Spinoza says, seeks to 
preserve and promote, must be supposed in those who form 
~e most primitive social combinations, if these are to issue 
ln. a state directed to such ends and maintained by such a 
~ constans voluntas ' as Spinoza describes. And it is the 
mterest of men in a common good, the desire on the part of 
each which he thinks of others as sharing, for a good which 
be conceives to be equally good for them, that transforms 
mere 'potentia' into what may fitly be called 'jus,' i.e. a 
powe~ claiming recognition as exercised or capable of being 
exerCised for the common good. 

1 Ce;t.ainly this. ia so, if we apply 
to the hbera mult1tudo' tho definition 
of fre~dom applied to the • liber homo.' 
'Hommem eaten us liheram omnino voco 
quaten~s ratione ducitur, quia eatenu~ 
ex cau.us, qWIII per aolam eiua naturam 

possunt nd~qun.to intelligi, ad agendum 
determinu.tur, tameU.i ox iis neceRSilrio 
ad ngendum doterminctur. Nnm liber­
tall ugeudi necessitatew non t<lllit, 1141d 
p<>nit' (II. 11). 
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::37. If this qualification of 'potentia' which alone ren­
tlers it 'jus ' hall been apprehended by Spiuoza, he would 
have been entitletl to speak of a 'jus naturale' as preceding 
the 'jus civile,' i.e. of claims to the recognition of powers and 
the actual customary recognition of such, as exercised for n 
common good, preceding the establishment of any reguhu· 
institutions or general laws for securing their exercise. As 
it is, the term 'jus naturale' is with him really unmeaning. 
If it me;tns no more than 'potentia.,' why call it 'jus'? 
• Jus' might have a meaning distinct from that of' potentia ' 
in the sense of a power which a certain ' imperium' enables 
one man to exercise as ag;tinst u.nother. This is what 
Spinoz;t understands by 'jus civile.' But there is no need 
to qualify it u.s 'civile,' unless 'jus' may be employed with 
some other qualification<1nd with a distincti\'e meaning. But 
the 'jus naturale,' as he understands it, has no meaning 
other than that of 'potentia,' and his theory u.s it sbmds 
would have been more clearly expressed if instead of 'juE. 
naturale , anu 'jus civile' he had spoken of' potentia' and 
'jus,' explaining that the latter was a power on the part of 
one man against others, maintained by means of an 'im­
perium' which itself results from a combination of 'powers.' 
He himself in one passage shows a consciousness of the im· 
propriety of spe;tking of 'jus' except with reference to a 
community ; 'jus naturru, quod hum;tni generis proprium est, 
vix posse concipi, nisi ubi homines jura habent communia, 
qui simul terras, quas lmbihtre et colere possunt, sibi vindi­
care, seseque munire, vimque omnem repellere et ex communi 
omnium sententia vivere possunt' (II. 15). He takes no 
notice, however, of any forms of commuuity more primitive 
than that of the st;tte. The division into the 'status natu­
mlis' and the 'status civilis' be seems to treat as exhaustive, 
and the ' status naturalis' he regards, after the manner of 
his time, as one of pure individualism, of simple detachment 
of man from man, or of detachment only modified by conflict. 
From such a 'st<1tus naturalis,' lacking both the natural and 
the rational principles of social development (the natural 
principle, i.e. the interest in others arising primarily from 
family ties, and the rational principle, i.e. the power of con­
ceiving a good consisting in the more perfect being of the 
individual and of those in whom he is interested), no process 
could be traced to the' status civilis.' The two 'status' stand 
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over against each other with an impassable gulf between. 
'Homines civiles non nascuntur, sed fiunt.' They are so 
made, be seems to bold, by the action of the' imperium' upon 
them. But bow is the 'imperium' to be maue? :i\Ien must 
first be, if not' civiles,' yet something very difl'erent from 
what they are in the 'status naturalis,' between which and 
the 'status civilis' Spinoza recognises no miudle term, be­
fore any' imperium' which could render them' civiles' could 
be possible. 

38. The cardinal error of Spinozn!s 'Politilc' is the ad­
mission of the possibility of a right in the in<lividual apart 
from life in society, apart from the recognition by members 
of a society of a correlative claim upon and uuty to each 
other, as all interested in one and the same good. 'l'he error 
was the error of his time, but with Spinoza it was confirmed 
by his rejection of final causes. The true conception of 
'right' depends on the conception of the inuividual as being 
what he really is in virtue of a function which he has to fulfil 
relatively to a certain end, that end being the common well­
?eing of a society. A 'right' is an ideal attribute ('ideal' 
lD the sense of not being sensibly verifiable, not reducible to 
any perceivable fact or facts) which the individual possesses so 
far as this function is in some measure freely fulfilled by 
him-i.e. fulfilled with reference to or for the sake of the 
end-and so far as the ability to fulfil it is secured to him 
~hrougb its being recognised by the soeiety as properly belong­
mg to him. The essence of right lies in its being not simply 
~ powe_r producing sensible effects, but a power rela.tive to an 
msens1ble function and belonging to individuals only in so far 
as each recognises that function in himself and others. It 
is not in Bu far as I can do this or that, that I have a right to 
do this or that, but so far as I recognise myself and am re­
cognised by others as able to do this or that for the sake 
of a common good, or so far as in the consciousness of myself 
and others I have a function relative to this end. Spinoza, 
however, objects to regard anything as determined by relation 
to a final cause. He was not disposed therefore to regard indi­
viduals as being what they are in virtue of functions relative 
to the life of society, still less as being what they are in 
virtue of the recognition by each of such fm.ctions in him­
~elf and others. He looked upon man, like everything else in 
nature, as determined by material and efficient causes, and 
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llB htmself a material and efficient cause. But as such he 
has no 'rights' or 'duties,' but only 'powers.' 

39. It was because Plato and Aristotle conceived the life 
of the 7ro/...ts so clearly as the TD..os of the individual, relation 
to which m:tkes him what he is-the rel:.Ltion in the case of 
the 7ro/...lnJs proper being a conscious or recognised relation 
-that they laid the foundation for all true theory of 
'rights.' It is tl'Ue that they have not even a word for 
'rights.' The claims which in modern times have been 
advanced on behalf of the individual ng1tinst the sta.te under 
the designation ' natural rights' are most alien from their 
way of thinking. But in saying that the 7rOA£S' was a 
'natural' institution ancl that man was cpua-E£ 7rOA£T£1(.os, 
Aristotle, according to the sense which he attached to 7rOA£s, 
was asserting the doctrine of ' natural rights' in the only 
sense in which it is true. He regards the state (7roA.ts) as a 
society of which the life is maintained by what its members 
do for the sake of maintaining it, by functions consciously 
fulfilled with reference to that end, and which in that sense 
imposes duties; and at the same time as a society from 
which its members derive the ability, through education 
and protection, to fulfil their several functions, and which 
in that sense confers rights. It is thus that the 7roA.£n7s 

I " >I \ " " e 1\,f" b • ,l.. I p.ETEXE£ TOV apxE£11 l(.a£ TOV apxEa- at. .1u.an, e1ng 't'UfiE' 
7roA{T7]s,-being alreaJy in respect of capacities and ten­
dencies a member of such a society, existing only in 
I(.Otvwvlat which contain its elements,-has 'naturally' the 
correlative duties and rights which the state imposes and 
confers. Practically it ie only the Greek man that Aristotle 
regards as cpua-Et 7ro"A.{T7]S', but the Greek conception of 
citizenship once established was applicable to all men capable 
of a common interest. This way of conceiving the case, 
however, depends on tl1e ' teleological ' view of man and the 
forms of society in which he is found to live, i.e. on the view 
of men as being what they are in virtue of nou-sensible 
functions, and of certain forms of life determined by relation 
to more perfect forms which they have the capacity or ten­
dency to become. 

40. Spinoza, like Bacon, found the assumption of ends 
which things were meant to fulfil in the way of accurate 
inquiry into what things are (materially) and do. He held 
Plato and Aristotle cheap as compared with Democritus and 



1W! PRIXCIPLES OF POLITICAL OBLIGATION. 

Epicurus (Epist. LX. 13). Accordingly he considers the 
individual apart from his vocation as a member of society, 
the state apart from its ofiice as enabling the individual to 
fulfil that vocation. Each, so considered, is merely a vehicle 
of so much power (natural force). On the olht>r hand, he 
recognises a difference between a higher and. lower, a better 
and worse, state of civil society, and lL possibility of seeking­
the better state because it is understood to be bdter. And 
this is to admit the possibility of the conr:;e of human 
affairs being affected by the conception of a final cause. 1 t 
is characteristic of Spinoza that while he never departs from 
the principle 'homo naturro pars,' he ascribes to him tho 
faculty of understanding the ord.er of nature, and of con­
forming to it or obeying it in a new 'my on accouut of 
that understanding. In other wordfJ, he recognised the 
distinction called by Kant the distinction between determi­
nation according to law and determination according to the 
consciousness of law; though in his desire to assert the 
necessity of each kind of determination he temb to d.isguise 
th~ distinction and to ignore the fact that, if rational deter­
mination (or the determination by a conception of a law) is 
a part of nature, it is so in quite a diflerent sense from 
determination merely according to laws of nature. As he 
puts it, the clear understanding that we are partil of nature, 
and of our position in the universe of things, will yield a 
new character. We shall only then desire what is ordainell 
for us and shall find rest in the truth, in the knowledge of 
wha~ is necessary. This he regards as the highest state of 
t~1e mdividual, and the desire to attain it he evidently con­
Biders the supreme motive by which the individual should 
be governed. The analogue in political life to this highest 
state of the individual is the direction of the 'imperium ' 
by a 'libera multitudo' to the attainment of 'p:u vitroque 
securitas' in the high sense which he attaches to those 
words in Tract. Pol. cap. V.1 

, 1 Cp. Eth .. IV. Appendi.r, xxxii. 
Ea qure nob1s eveniunt contra id, 

quod no~trre ntilitatis ratio l?ostnlat, 
requo ammo feremus, si conscii simus 
nos funct.os noetro officio fuisse et 
potentiam, quam habomus, non pot~isao 
1e eo usque extendere, ut eadem vitare 
posseruus, nosque partem totius naturm 
.. ae, C'l\]UB ordinem aequimu. Quod si 

clare et distincte intelli~nmus, p11rs 
illn. n011tri, qure intelllgontia dcfinitur, 
hoc «·st, pars melior nostri, in eo plane 
acquioscct et in ea n.cquiescontin. porse­
verare conahitur. Num quatcnus in­
telligimus, nihil Rppetere nisi id, quod 
necessarium est, nee absolute nisi in 
veris acquiescere possumus; adeoque 
quat!> nus h~ recta intolligimus, 81\teonl 
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41. The conclusion, then, is that Spinoza did really, 
though not explicitly, bclkvc in a final cause determining 
human life. 'That is to say, he held that the conception ot 
an end consisting in the greater perfeetion of life on the 
part of the intli,·idual and the community might, and to 
some extent did, determine the life of the indi,;dual and the 
community. He would have said no doubt that this end, 
like every good, existed only in our consciousness; that it was 
'nihil positivum in reLus in se consideratis' (Ethics, IV. 
Preface); but an existence of the end in human conscious­
ness, determining human action, is a sufficiently real exist­
ence, without being ' positivum in rebus.' But he made the 
mistake of ignoring the more confused and mixed forms in 
which the conception of this end operates; of recognising it 
only in the forms of the philosophic ' amor Dei,' or in the 
wisdom of the cxeeptional citizen, whom alone he would 
admit 'ratione duci.' And in particular he failed to notice 
that it is the consciousness of such an end to which his 
powers may be directed, that constitutes the individual's 
claim to exercise them as rights, just ns it is the recognition 
of them by :t society as Cltpable of such direction which 
renders them actually rights ; in short tlmt, just ns accord­
ing to him nothing is good or evil but thinking makes it so, 
so it is only thinking that makes a might a rigbt,-a certain 
conception of the might as relath·e to a social good on the 
part at once of the person or persons exercising it, and of a 
society which it affects. 

conatuH ruolioris pnrtis nostri cum 
ordino totius naturro convonit.' Eth. 
IV. Prefaco .•. ' Per bmum .•• in­
tollignm id, quod certo scimus medium 
Mlle, ut lid exemplar hum!UUE naturae, 

quod nobis proponimus, mngis mngisque 
a.ccodnmus .••. Deinde homines per­
feel iOt"es nut imper:.fl:ctiOt'fs dicemne, 
quutenus ad hoc idem exemplar mll8il 
aut minus accedunt.' 
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"tf 1 elements in Spi.nozn.~s poliHcn.l 
tbe tnore ~rUlthut of llo1>bcs but the principle 

g _A.t.X. , • g 1ll a ' h b . 
4,.... e \a.Clnn . much the sa.me. En.c eguta . e a.r . s 1s very . _., . . _, , 

aoctl'1n tbeOTle f existence of \nnntLU lllulVluUO.lS, 
1 t,vo •t" ll 0 an . r • te of t 1e su'Pl?os1 1~ a.nd each strugghug 10r ex1s nee 

~itb tbe d bY soc1e~~\ men a.Te ' natura hostcs.' Each con­
unaifecte ;be rest, so~ a = , potentia, naturalis.' But Spinoza 
a(J'a.illSt ~ na.turll-le a.s tion much more consistently. He 

"'· 'JUS · conOCP · b" h . . ht ce1ves t tb1S h t the natural r1ght, w 1c lB mtg , 
cll-rrieS otu co11siO.er bt a.omes anything else when a. multitude 

no t or ec . l . ' . . ' aoes eJds a.l rights or nug tts 1n an unper1um. 
cease~ ~ tbeir na.~~~perium' comes into collision with the 
co1llb1n tensible ls single or combined, among those who 

the os a·vid.UlL ' . d th ,_ If fin 1 subject to 1t, an I>roves e wea11.er, 
-po«ers -~berto been s to be an ' imperium.' Not having 
ha."Ve bl a,eto cea.~~ no longer has superior right to the 
it ips? f po'\\'e-r, 1 tbis principle, as we have seen, that he 
8u-peT1?r. , l.t is on estion of limitations to the right of a 
' 8ubd1t1:tb the ~uuts a-re limited because its powers are so. 
aea.ls ~1 ItS rl~ Vf{a.ys and directions they defeat them­
sove-re~gna iJ1. ce-rta.: puts it in Epist. L. (where he points 
)!1:xe-rC18e r:£bUS a.s £-rom Hobbes), 'Supremo magistratui in 
selve8:s aifferen~: plus in subuitos juris, qun.m juxta. men­
out ~1 t u-rbe n. qua. subuilum superat, competere statuo.' 
qua.hbe potesta.tlS'tbel' hand, supposes his sovereign power to 
8u.Ta.1Jl. oJJ. tbeto -right to the submission of all its subjects, 
1Jobbe~ a.bsol~ :tively, iuespectively of the question of its 
p.a.ve a. 0 -; co1 e gainst them. This right he considers it to 
sing1~1 l?o'\\'e! a. covena.nt by which individuals, weary of the 
"'ct~11)1 e f-ro ttl S. ba.ve a.greed to devolve theh ' I>ersonre,' in the 
ae-r1"V of '\\'a.t, Jl.Olllan law, upon some individual or collection 
st"'te de of '\V}lich is heucefo1·ward to rep-resent them and 

o:tl1)1e>. :sua.ls, ' 
l"'v!' ai ~1"'" 
of i1l' 
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to be considered as acting with their combined powers. 
This cuvellant being in the nature of the case irrevocable, 
the sovL"reig-n Jl~ri\'t'S from it an indel('asible right to direct 
the actions of all members of the society over which it is 
sovereign. 

43. The doctrine may be found in Leviathan, Part II., 
chapter 17. In order 'to erect such a common power as 
may be able to defend them from the invasion of foreigners 
and the injuries of one another,' men 'confer all their power 
and strength upon one man or upon one assembly of men,' 
... i.e. 'appoint oue man or assembly of men to bear their 
person .... This is more than coHslmt and concord; it 
is it real unity of them all in one and the same person, 
made by covenant of every man Tiith every man, in such 
a manner as if every man should SlLY to every man, ' I 
authorise, and give up my right of governing myself to this 
man or this assembly of men, on condition that thou give up 
thy rig-ht to him and authorise all his actions in like manner.' 
This d.oue, the multitude so united in one person is called a 
commonwca1th, in Latin civitas ... which (to define it) is one 
person, of whose acts a great multitude by mutual cm·enant 
one with another have made themselves ev8ryone the 
author, to the t>nd he may use the strength and means of 
them all, as he shall think expedient, for their peace and 
common defence. And he that carrieth this person is 
called sovereign, and said to have sovereign power; and 
everyone besides, his subject.' 

44. In order to understand the form in which the 
doctrine is stated, we have to bear in mind the sense in 
which 'persona' is used by the Roman la.wyers, as=either 
a. complex of rights, or the subject (or possessor) of those 
rights, whether a single individual or a corporate body. In 
this sense of the word, a man's person is sepa.rable from his 
individua.l exiRtcnce a.s a man. 'Unus homo sustinet plures 
personas.' A magistrate, e.g., would be one thing in respect 
of what he is in himself, another thing in respect of his 
·persona' or complex of rights belonging to him as a magis­
trate, and so too a mona.rch. On the same principle, a. 
man, remaining a man as be-fore, might devolve his 'persona,' 
the complex of his rights, on another. A son, when by the 
death of his father according to Roman law he was delivered 
from 'patria potestas' and became in turn head of a family, 
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acquired a 'persona' which he hnu not before, tho ' per· 
sona' which had previously belongeu to the father. 
A.gain, to take a modern iustance, the fellows of a college, 
as a corporation, form one 'persona,' but each of them 
would bear other 'persons,' if, e.g., they happ(•ned to be 
magistrates, or simply in respect of their rights as citizens. 
Thus 'one person' above = one sust:tiner of rights; while 
in the second passage, ••• 'carrieth this person,' it rather 
=the rights sustained. 

45. Hobbes expressly states that the soverPign ' person ' 
may be an assembly of men, but the natural associa.t io11s of 
the term, when the sovereign is spoken of' :u1 a person, favour 
the develofment of a ~onarcl~ic:tl u~ctrinc of sovereignty. 
. ~ov~re gn power Is attameu e1tlwr by a(·quisition or 
mst1tuti?n. _By acquisition, when a man ma b~,.; his children 
and therr children, or a conqueror his enetnies to submit 
under fear of death B · t' t t' l ' · y 1ns 1 u wn, w wn nten ltO'l'ee Uiuong 
themselves to submit t b b 

b o some man or a:-;sPm ly 'on confidence 
to e protected ng · t ll 

d ·r tl nms a others.' Hobbes speaks (II. 17, •m ) as 1 •ere we t . 1 . re wo ways by wlnc 1 a contntoHwealth and 
a,aoverCJgn <leliiJed aa alJove could be brought into existence, 
hut r~lr·'Jr/y rt Hf • b . . · · · · ' ,,, JV(!rmgu y acquuntwn 18 not a. sovcretgn m 
the HeiiHI! f!XfJI:Lilll!rl. J Je doeH 110t 'carry a. pt~t·snn of whose 

f1!it8 a t(fl!:d IrJultitt1de Ly mnt~t 11 l cot't:lltlllf one with another, 
hM'f~ rmtdf! IJwmHelvcH CVI!ryono Uu~ ant hur, to the eml he 

f them nil as he shn.ll may ww t}w 1:1trength and. me:tns 0 1 'e , And 
' . f' · . 'P alltl eotntnon ( PH'nce. 

think expe<lwnt, or thou· pe:te , • l ( , 18) . . ns he ex-
d "b . l ' S~'fJ ll<' e. .u c, 

1 nt Hobbes escn es In t w . t't t' b the seems 
W l<N • · 1 )' IllS I ,ll lOll' U 

8 rirrhts of SOVI'J'f'JrFllS J ' 
Pressly Ray , "'- tl t - - oovcrci.rn may claim the same, ·u to a.asuine 1a every s - o • t• 
tae1 Y h 1_, 1 dl 1 . vc supposed tlta.t the ex1s lllg 

lgh e COll u lll.r y J,L • t' 
th 0 ' . tics were in their oricrin other than sovereign 1es 

0 -,ere1gn o 

~ acl]uisition. . . . 
Y , .b. commonwealth is said to be wshtuted, when a multl­

t,ude of men covenant, everyone wiih everyone, thn,t to 
'\"Vbn,tsoever man ~r assembly of men shall be given by the 
Jllajor part the r1ght to represent the person of them all, 
~veryon~, as well he that voted for it as he that voted 
against 1t, shall authorise all the actions and judgments of 
tbat man or assembly of men, in the same manner as if they 

re his own, to the end to live peaceably amongst them­
:~ves, and to be protected against other men' (c. 18). Here 
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a. distinction is drawn between the co\·enant of all with all 
to be bound by the act of the majority in appointing a sove­
reign, and that act of appointment itself which is not a 
covenant of all wit.h all. The natural couclu!"ion would be 
that it was no violation of the covemmt if the majority 
afterwards tr:.w:-;ft~rred the sovereign power to other ha.nds. 
But in the St'quel Hobbes expressly makes out such a trans­
ference to be a violation of the original compact. This is an 
insta.nce of his desire to vindicate the absolute right of a d8 
facto monarch. 

46. Throughout these statements we are moving in a 
region of fiction from which Spinoza keeps clear. Not only 
is the supposition of the devolution of wills or powers on a 
sovereign by a covenant historically a fiction (about that no 
more need be saitl) ; the notion of nn obligation to observe 
this covenant, as distinct from a compulsion, is inconsistent 
with the supposition that there is no right other than power 
prior to the act by which the sovereign power is established. 
If there i,; no such right a.ntecedent to the establishment of 
the sovereign power, neither ca.n there be any nfter its esta­
blishment except in the sense of a power on the part of in­
diviUnals which the sovereign power enables them to exercise. 
This power, or 'jus civile,' cannot itself belong to the 
sovereign, who enables individuals to exercise it. The only 
right which can belong to the sovereign is the' jus naturale,' 1 

consisting in the superiority of his power, and this right 
must be measured by the inn bility of the subjects to resist. 
If they can resist, the right ha.s disappeared. In a success­
ful resistance, then, to an ostensibly sovereign power, there 
can on the given supposition be no wrong done to tha.t 
power. To say that there is, would be a contntdiction in 
terms. Is such resist:L!lce, then, a violation of the 'jus 
civile ' as between the several subject citizens ? In the 
absence of a sovereign power, no doubt, the 'jus civile' 
(according to the view in question, which makes it depend 
on the existence of a.n 'imperium ') would cease to exist. 
But then a successful resistance would simply show that 
there was no longer such a. sovereign power. It would not 

• • The 'jus naturale' is tho liberty 
each man hath to use his own pmn·r 
liB be will him~elf for tho prosen·ntinn 
of bis own nature; that is to say of his 

own life; and consoqnontly of doing 
anything which in his owu judgment 
and reason he slmll conceil'e to be the 
aptest means thereunU>.' (Lev., I. 1•.) 
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itself be a violation of 'jus civile,' but simply n. proof that 
the conditions of 'jus civile' were no lougcr preseut. It 
might at the same time be a step to re-establishing them 
if, besides being a proof that the old 'imperium' uo longer 
exists, it implied such a combination of powers as suflices to 
establish a new one. 

47. No obligation, then, aa distinct from compulsion, to 
submit to an ostensibly sovereign power can consistently 
be founded on a theory according to which right either= 
simple power, or only differs from it, in the form of 'jus 
civile,' through being a power which an 'imperium' enables 
individuals to exercise as against each other. Hobbes could 
not, indeed, have made out his doctrine (of the absolute 
submission to the sovereign) with any plausibility, if he had 
stated with the explicitness of Spinoza that 'jus naturaJ!!' 
= 'naturalis potentia.' That it is so is implied in the 
account of the state of things preceding the establishment 
of sovereignty as one of' bellum omnium contra omnes'; for 
where there ia no recognition of a common good, there can 
be no right in any other sense than power. llut where 
there are no rights but natural power, no obligat.ory cove­
nant can be made. In order, however, to get a sovereignty, 
to which there is a perpetual oblig~Ltion of submission, 
Hobbes has to suppose a covemtnt of all with all, preceding 
the establishment of sovereignty, and to the observance of 
which, therefore, there cannot be an obligation in the sense 
that the sovereign punishes for the non-observance (the 
obligation corresponding to 'jus civile' in Spinoza's sense), 
but which no one can ever be entitled to break. As the 
ohligatoriness of this covenant, then, cannot be derived 
from the sovereignty which is established through it, Hobbes 
has to ascribe it to a 'law of nature' which enjoins 'that 
men perform their covenants made' (Lev., I. 15). Yet iu 
the immediate sequel of this passage he says expressly, 
'The nature of justice consisteth in the keeping of valid 
covenants, but the validity of covenants begins not but with 
the constitution of a civil power, sufficient to compel men 
to keep them ; and then it is also tlmt propriety begins.' 
On this principle the covenant by which a civil power is for 
the first time constituted cannot be a v~tlid covenant. The 
men making it are not in a position to make a valid cove­
nant a.t all. The 'law of nature,' to which alone Hobbes 
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can appeal according to his principles, as the source of the 
obligatoriness of the covenant of all with all, he defines as a 
'precept or geneml rule, found out by reason, by which n 
man is forbidden to do that which is destructive of his life, 
or taketh ttway the means of preserving the same ; and to 
omit that by which he thinketh it may best be preserved' 
(1. 14). \Vhen a law of nature, however, is said to command 
or forbid, we must not understand those terms in that sense 
which, according to Hobbes, could only be derived from 
the esb.tblishment of an ' imperium.' This 'l:tw of nature,' 
thcrcfo!·e, is merely an expression in a general form of the 
instinct by which, as Spinoza says, e\·ery li\'ing creature 'in 
suo esse perseverare conatur,' as guidl·d by a calculation 
of consequences (for no meaning but this can be given to 
'reason' according to Hobbes). The prohibition, then, by 
this law of nature of a breach of that co>enant of all with 
all, by which a sovereign power is supposed to be established, 
can properly mean nothing more than that it is everyone's 
interest to adhere to it. This, however, could only be a 
conditional prohibition, conditional, in pttrticular, on the 
way in which the sovereign power is exercised. Hobbes 
tries to show that it must always be for the advantage of 
all to obey it, because not to do so is to return to the state of 
universaJ war ; but a successful resistunce to it must be 1"pso 
facto an establishment of a new combined power which 
prevents the 'bellum omnium contra omnes' from returning. 
At any rate, an obligation to submit to the established 
'imperium,' measured by the self-interest of each in doing 
so, is quite a different thing from the obligation which 
Hobbes describes in terms only appropria.te (according to 
his own showing) to contracts between individuals enforced 
by a sovereign power. 

48. It would seem that Hobbes' desire to prove all resist­
ance to establisheJ. sovereignty unjustifiable leads him to 
combine inconsistent doctrint•s. He adopts the notion that 
men are ' natura hostes,' that 'jus naturale' = mere power, 
because it illustrates the benefit to m~tn's estate derived from 
the establishment of a supreme power and the effects of the 
subversion of such power once established, which he assumes 
to be equivalent to a return to a state of nature. But this 
notion docs not justify the view that a rebellion, which is 
strong enough to succeed, is Wl'Ong. For this purpose he ba!l 
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66 re rc•entahon o a contract of . . f the sovermg all with 
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"? ~t distin~t .:~:..efgnty ;, ~stabhsl~:d~ovcrcignty :crises, tt 1~ 
"[I by ,.b,~ to Spino,., wtth who . t ' but in the sense o ~ quite olw,nplures in unum convcn~~:~.~ting. But after '_'11, 
'" ue, ,.ben their powers, not _of cot .,:,.c tho purpose winch tt;,,.,.bin~g of this contract wtllno ov:rcignty establishc~ by 
cbe fiction ts it to serve. The s l ·"rrht to be muintalned 
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in th~ proper sense, anything more than a combined power, 
arise. 

50. Thus the only logical development of that sepa.ration 
of right from social duty which is implied in the doctrine of 
'social contract,' is that of Spinoza.. Happily the doctrine 
has not been logically developed by those whose way of 
thinking has been affected by it. The reduction of political 
right-the right of the state over its subjects-to superior 
power, has not been popularly accepted, though the general 
conception of national right seems pretty much to identify it 
with power. Among the enlightened, indeed, there has of 
late appeared a tendency to adopt a theory very like that of 
Spinoza, without the higher elements which we noticed in 
Spinoza ; to consider all right as tt power attained in that 
'struggle for existence' to which human' progress' is reduced. 
But for one person, who, as a nmtter of speculation, considers 
the right of society over him to be a disguised might, there 
are thousands who, as a matter of practice, regard their own 
right as independent of that correlation to duty without 
which it is merely a might. The popular effect of the notion 
that the indiviuun.l briugs with him into society certain rights 
which he does not derive from society,-which are other than 
claims to fulfil freely (i.e. for their own sake) certain functions 
towards society,-is seen in the inveterate irre"Verence of the 
individual towards the state, in the assumption that he has 
rights against society irrespectively of his fulfilment of any 
duties to society, that all 'powers that be 'are restraints upon 
his natural freedom which he may rightly defy as fa.r as he 
safely ca.n. 
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D. LOC'KB. 

51. IT was chiefly Rousseau who .gav~ th.at cast to t~e 
doctrine of the origin of political obl~gat10n. m contract, 1n 
which it best lends itself to the asserbon of nghts apart from 
duties on the part of individuals, in oppo~ition to t~1e count~r­
fallacy which claims rights for t?e state ~rrespec~tve~y. of 1ts 
fulfilment of its function as securmg the rights of mdivtduals. 
It is probably true that the CCYntrat Social had great eft'ect 
on the founders of American independence, an etl'cct which 
appears in the terms of the Declaration ot' Iml(•pendence 
and in preambles to the constitutions of some of the original 
American states. But the essential ideas of Rousseau are 
to be found in Locke's Treatise of Civil Govemnwnt, which 
was probably well known in America for half a century 
before Rousseau was l1eard of.' Locke again constantly 
appeals to Hooker's first book on Ecclesiastical Polity,2 and 
Grotius a argues in exactly the same strain. 

Hooker, Grotius, Hobbes, Locke, and Rousseau only 
differ ~ their application of the sttme conception ; viz. thttt 
men hve first in a state of nature, subject to a law of 
nat~re, also called the law of reason ; thttt in this state they 
are~ eo~e.se~se free and equal; that 'finding many incon­
vemences m 1t they covenant with each other to establish a 

• Locke, Cillil Government h .. 
sec. 87. 'lllun b . , c 11p. Til. 
title to perfect. ' fr e~g born witl1 a 
controlled enjoym ee om, and an un­
and privileges ofe~~ of1al1 tho rights 
equally with any oth e aw of nuture, 
of men in the world er man or number 
power not only to ' hath by nature a 
liberty, and estate pro_serve his life, 
men; but. t.o judge :rlllllt • • • other 
breaches of that law ~nd punish the 
There, and there only, is In .o~hcl'!!. , .• 
w~ere every one of the pohtlcalsociety 
qumJ'd thiH natural po mornbora lmth 
ap intn th~ htu1d1 of th:er, roHign111l it 

· QQrnrnunlty lu 

all cases that o:r.chulo him not from 
appm1ling for protection to the law ea­
tuhliMhed by it.' 

2 'Laws human, of wh11t kind so­
over, nrc ILVailalolo by cou~"nt,' llookel' 
Eccl. Pol. I. 10 (quoted by Locke, l. c'. 
chap. :r.i. sec. 13-1). • To be commanded 
we do conseut, when that Mociety, where­
of we bo 11 pnrt, bath at uny time before 
cnnHentod, without revoking the sumo 
after by tho like universu.l agreement,' 
Hooker ; ibid. 

• De ;'ure bell& et pud11, J.>roleg. seca. 
16 aud 16. 
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government-a covenant which they are bound by the 'law 
of nature' to obsen·e-and that out of this covenant the 
obligation of submission to the 'powers that be' arises. 
Spinoza aJoue takes a different line : he does not question 
the state of nature or the origin of government in a com­
bination of men who find the state of nature 'inconvenient'; 
but he regards this combination as one of powers directed to 
a common end, a.nd constituting superior force, not as a 
covenant which men are bound by the law of nature to 
observe. 

5~. The common doctrine is so full of ambiguities that 
it readily lends itself to opposite applications. In the first 
place 'state of nature' may be understood in most different 
senses. '!'he one idea common to u.ll the writers who suppose 
such a state to have preceded that of civil society is a 
nega,tive one. It was a sta,te which was not one of political 
society, one in which there was no civil government; i.e. 
no supreme power, exercised by a single person or plurality 
of persons, which could compel obedience on the part of all 
members of a society, and was recognised as entitled to do so 
by them all, or by a sufficient number of them to secure 
geueral obedience. But was it one of society at all P "\Vas 
it one in which men had no dealing-s with each other except 
in the way of one struggling to make another serve his will 
and to get for himself what the other had, or was it one 
iu which there were ties of personal affection and common 
interest, and recognised obligations, between man and man? 
Evidently among those who spoke of a state of nature, there 
were very various and wavering conceptions on this point. 
They are apt to ma,ke an absolute opposition between the 
state of nature and the political state, and to represent men 
as having suddenly contracted themselves out of one into 
the other. Yet evidently the contract would have been 
impossible unless society in a form very like that dis­
tinctively called political had been in exish:n~e beforehand. 
If political society is to be supposed to have originated in a 
pact at all, the difl'erence between it and the preceding st!Lte 
of nature cannot, with !Lny plausibility, be held to h!Lve been 
much more than a difference between a society regulated by 
written law and officers with defined power and one regulated 
b,Y customs !Lnd tacitly recognised authority. 

53. Again, it was held th!Lt in a state of nature men were 



1b PRINCIPLES OF POLITIOAL OBLIGATION. 

'free and equal.' This is maintained by Hobbes as much ns 
by the fonuders of American independence. But if freedom 
is to be understood in the sense in which most of these "Titers 
seem to understand it, as a. power of executing, of giving 
effect to, one's will, the amount of freedom possessed in a 
state of nature, if that was a sta,te of detachment and 
collision between individuals, must have been very small. 
Men must have been constantly thwarting each other, and 
(in the absence of that 'jus in naturam,' as SpinozrL calls it, 
which combination gives) thwarted by powers of nature. In 
such a state those only could be free, in the sense supposed 
who were not equal to the rest ; who, in virtue of superio; 
power, could use the rest. But whether we suppose an even 
balance of weaknesses, in subjection to the crushing forces 
of nature, or a dominion of few over many by mca.ns of 
superior strength, in such a state of nature no genera] pact 
would be possible. No equality in freedom is possible except 
for members of a society of whom each recognises tL rroocl of 
the whole which is also his own, and to which the f~ee co­
operation of all is necessary. But if such society is supposed 
in the state of nature-!Lndotherwise the' pact' establishinrl' 
political society would be impossible-it is already in principi~ 
the same as political society. 

54. It is not ahvays certain whether the writers in ques­
tion considered men to be actually free and equal in the 
state of nature, or only so according to thr~ 'law of nature ' 
which might or might not be observed. (Hobbes represents 
the freedom and equality in the state of nature as actual, and 
this state as being for that reason 'helium omnium contra 
omnes.') They all, however, implicitly assume a consciousness 
of the law of nature in the state of nature. It is thus not 
a law of nature in the sense in which we commonly use the 
ten_n. It is not a law according to whieh the agents subject 
to 1t act necessarily but without conscious11css of the law. 
It_ is a law of which the agent subject to it has a con­
scwu~ness, but one according to which he may or may not 
act; I.e. one according to which he ou,qht to ant. It is from 
it that the obligation to submission to civil government, ac­
cording to all these writers, is derived. But in regard to 
such a law, two questions have to be asked: firstly, how can 
the consciousness of obligation arise without recognition by 
the individual of claims on the part of others-social claims 
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in some form or othf'r-which may be opposed to l1is momen· 
tary inclinatit•ll~ '? and secondly, given a society of men 
capable of such a consciousness of obligation, constituting a 
law according to which the members of the society are free 
and equal, in what does it differ from a political society P If 
these questions had been fairly considert'd, it must have been 
seen that the distinction behn~cn a political society and a 
state of nature, governed by such a law of nature, was un­
tenable; that a state of things out of which political society 
could have arisen by compact, must have been one in which 
the individnal regarded himself as a member of a society 
which has claims on him and on which he has chims, and 
that such society is already in principle a politica1 society. 
But the ambiguit.y ntt(•JH1ing the conception of the law of 
nature prevented them from being considered. \Vhen the 
writers in question spoke of :L law of nature, to which men in 
the state of natnre ,,·ere subject., they did not make it clear to 
themselves that this law, as understood by them, could not 
exist at all without there being some recognition or conscious­
ness of it on the part of those subject to it. The designation 
of it as 'law of nature' or' law of God' helped to disguise the 
fact that there was no imponcnt of it, in the sense in which 
a law is imposed on individuals by a political superior. In 
the absence of sneh an impon0nt, unless it is either a uni­
formity in the relations of natural events or an irresistible force 
-and it is not represented in either of these ways in juristic 
writings-it can only mean a recognition of obligation arising 
in the consciousness of the individual from his relations to 
society. But this not being clearly realised, it was possible 
to represent the law of nature as antecedent to the laws 
imposed by a political superior, without its being observed 
that this implied the antecedence of a condition of things in 
which the result supposed to be obtained through the forma­
tion of political society-the establishment, viz. of reciprocal 
claims to freedom and eq un.lity on the part of members of o. 
society-already existed. 

55. In fact, the condition of society in which it could 
properly be said to be governed by a law of nature, i.e. by 
an obligation of which there is no imponent but the con­
sciousness of man, an obligation of which the breach is not 
punished by a political superior, is not antecedent to political 
tociety, but one which it gradually tfmds to produce. It is 
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the radical fault of the theory whieh finds the origin of 
political society in compact, that it has to reverse the true 
process. To account for the possibility of the compact of aH 
with all, it has to assume a society subject to a law of nature, 
prescribing the freedom and equality of all. Hut a society 
governed by such a law as a law of nat nre, i.e. \vith no 
imponent but man's consciousness, would have been one 
from which political society would have been :L tlecline, one 
in which there could have been no motive to the esbtblish­
ment of civil government. Thus this theory must needs b~ 
false to itself in one of two ways. Either it is fa be to ihe 
conception of a law ofnature, with its prescription of frL'cdom 
and equality, as governing tlse state of things prior to the 
compact, by which political society is eslaulished, only i~tro­
ducmg tue law of nature as the ground of the obligatormess 
of .that compact, but treating the state of nature as one of 
nmversal war in which no reciprocal claims of any sort were 
r~cognised, (so Hobbes); or just so far as it realises the concep­
tiOn of a society governed by a law of nature, as equivalent 
to that spontaneous recognition by eaeh of the claims of all 
others, without which the covenant of all with all is in fact 
unaccountable, it does away with any appeamuce of necessity 
for.the transition from the state of nature to that of politieal 
SOCiety and tends to represent the latter as a decline from 
the former. This result is seen in RoussL'<LU; but to a great. 
e~tent Rousseau had been anticipated by Locke. '!'he broad 
differences between Locke and Houbes in their development 
of the COmmon doctrine, are (1) that Locke denies that t.he 
il~ate .of nature is a atate of war, and (2) that Locke t.lis­
tmgUishes the act by which political society is established 
~rom tha~ by which the government, legislative and executive, 
1s. estab~Ished, and is consequently able to distinguish the 
dissolution of the political society from the dissolution of 
the government (Civ. Gov. Chapter XIX. § 211). 
. 5?. The 'state of nature ' and the ' sLate of war' 'are so 
tar distant as a state of peace, good-will, mutual assistance 
and preservation, and a state of enmity, malice, violence, 
and mutual destruction, are from one another. Men living 
togethe~, according to reason, without a common superior on 
earth with authority to judge between them, is properly the 
atate of nature. But force, or a dechtred design of force, 
upon the person of another, where there is no common 



LOCKE. 73 

Buperior on earth to appeal to for relief, is tl1e state of wr.,r ' 
(Oiv. Gov. III.§ Hl). In the state of nature, however, when the 
state of war has once begun, there is not the same means of 
terminating it as in civil society. 

The right of war may belong to a man, 'though he be in 
society and a fellow-subject,' when his person or property is 
in such immcdia,te d<tnger that it is impossible to appeal for 
rt:?lief to the common superior. 'But when the actual force 
is over, the state of war ceases between those that are in 
society ... because there lies the remedy of appeal for the 
past injury and to prevent future harm.' In the state of 
nature, when the sbtte of war has once begun, it continues 
until the aggressor offers peace and reparation. The state 
of war, though not proper to the sta.te of nature, is a. frequent 
incident of it, and to avoid it is one great reason of men's 
puttiug themsehes into society (ib. ~ 21). The state of 
nature is not one that is altogether over and done with. 
'All rulers of imlependent governments all through the 
world are in a state of nature.' The members of one state 
in dealing with those of another are in a. state of nature, and 
the law of 1mture alone binds them. 'For truth and keepin(J' ::. 
of faith belongs to men as men, and not as members of 
society' (Civ. Gov. II. § 14). 'All men are natumlly in that 
sta.te and rema.in so till by their own consents they make 
themselves members of some politic society ' (ib. § 15). 

57. The antithesis, as put above, between the state of 
nature and the st[tte of mtr, ca.n only be maintained on the 
supposition tha.t the 'htw of ua.ture' is observed in a sta.te of 
nature. Locke does not explicitly state tlHLt this is the case. 
If it were so, it would not appear how the state of wa.r 
should arise in the state of nature. But he evidently 
thought of the state of rmture as one in which men recog­
nised the law of nature, though without fully observing it. 
He quotes with approv:tl from Hooker la.ngua.ge which 
implies that not only is the state of nature a state of 
equality, but that in it there is such consciousness of 
equality with E:a.ch other on the part of men that they 
recognise the principle 'do as you would be done by' 
(Civ. Gov. II. § 5). vVith Hobbes, in the supposed state of 
nature the ' law of nature' is emphatically not observed, 
and hence it is a state of war. As has been pointed out 
<tbove, a 'law of nature 1 m the sense in which these writers 
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use the term, as a law which obliges but yet has no imponent 
in the shape of a sovereign power, is, as Locke says (§ 13G), 
'nowhere to be found but in the minds of men'; it can 
only have its being in the consciousness of those subject to 
it. If therefore we are to suppose a state of 11ature in 
which such a law of nature exists, it is more consislcnt to 
conceive it in Locke's way than in that of liobtH~s; more con­
sistent to conceive it as one in which men recognise duties 
to each other than as a 'bPllum omnium contra omnes.' 

58. As to the second point, from his own conception of 
what men are in the state of nature, and of the ends for 
which they found political societies, Lod;c derives certain 
necessary limitations of what the supreme power in a 
commomvealth may rightfully do. The prime business of 
the_ political society, once formed, is to estahlish the legis­
lative power. This is ' sacred and unallerahle in the hamls 
where the community have once place<l it' (Civ. Gov. XI. § 
l34); 'unalterable' that is as we gather from the sequel, 
by anything short ~fan act 'or the communily which origin­
ally placed it in these hands. But as men in a state of 
nature have 'no arbitrary power' over each other (which 
must mean that accor<ling to the 'l;tw of nature' they have 
no such power), so they cannot transfer any such power to 
the community nor it to the legislature. No legislature 
~an have the right to destroy, enslave, or (ksignedly 
lm~overish the subjects. And as no legislature can be 
enbUed to do anything which the individua1 in the sta.te of 
~ture would not by the law of nature be entitled to do, so 
Its great business is to dechtre the law of nature in general 
terms and administer it by known authorised judges. 'l'he 
state of nature, Locke seemed to think, would have done 
~ery ":ell, but for the inconvenience of every man being 
JUd~e m his own case of what the law of na,ture requires. 
It IS to remedy this inconvenience by establishing (1) a 
~et~le.d law, received by common consent, (2) a known and 
md1fier?nt judge, (3) a. power to enforce the decisions of 
such a. Judge, that political society is formed. 

Hence a legislature violates the 'trust that is put in it' 
by society unless it observes the following rules: (1) it is to 
govern 'by promulgated established laws,' not to be varied 
to suit particular interests; (2) these laws are to be designed 
only for the good of the people; (3) it must not raise ta.xelil 
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bnt by consent of the people through themselves or their 
deputies; (4) it neither 'must., nor can, transfer the power 
of making Ia ws to anybody else, or place it anywhere but 
where the people h:we' (Civ. Gov. XI. § U2). 

59. Thus 'the legislative being only a fiduciary power 
to act for certain ends, there remains still in the people a 
supreme power to remove or alter the legislature.' Subject 
to this ultimate 'sovereignty' (:t term which Locke does not 
use) of the people, the legisbtive is necessarily the supreme 
power, to which the executive is subordinate. A.n appear­
ance to the contrary can only arise in ca.ses where (as in 
England) the supreme executi,,e power is held by a person 
who has also a slmre in the legislative. Such a person may 
'in a very tolera.ble sense be called supreme.' It is not, 

however, to him as supreme legishttor (which he is not, but 
only a participator in supreme legislation) but to him a.s 
supreme executor of the law that oa.ths of allegiance are 
t..'tken. It is only us executing the law that he can claim 
obedience, his executive power being, like the power of the 
legislative, 'a fiduciary trust placed in him' to enforce 
obedience to ln.w and that only (Civ. Gov. XIII. § 151). This 
distinction of the supreme power of the people from that of 
the supreme executive, correspoudiug to a distinction be­
tween the act of transferring individual powers to a society 
and the subsequent act by which that society esbtblishes a 
particular form of government, enables Locke to distinguish 
what Hobbes had confounded, the dissolution of government 
and the dissolution of political society. 

60. He gets rid of Hobbes' notion, that because the 
'covenant of all with all,' by which a sovereignty is esta­
blished, is irrevocable, therefore the government once esta­
blished is unaltemble. He conceives the original pact 
merely as an agreement to fm·m a civil society, which must 
indeed h:we a government, but not necessarily always the 
same government. The pact is a tra,nsfer by individuals of 
their natural rights to a society, and can only be cancelled 
through the dissolution of the society by foreign conquest. 
The delegation by the society of legislative and executive 
powers to a person or persons is a different matter. The 
society always retains the right, according to Locke, of 
resuming the powers thus delegated, and must exercise the 
right in the event either of the legislative being altered, 

ll 
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lplaced in different hands from those originally intended), of 
a. collision between its executive and legislative officers, or of 
a breach between different branches of the legislature (when 
as in En(J'land there are such different branches), or when 
legislativ~ and executive or either of them ' act contrary to 
their trust.' He thus in effect vimlicatcs the right of revolu­
tion, ascribing to a 'sovereign people ' the attributes which 
Hobbes assigned to a 'person,' single or corporate, on which 
the people forming a society were supposed by an irrevocab~e 
act to have devolved their powers. In other words, he con­
sidered the whole civil society in all cases to have the ricrhts 
which Hobbes would only have allowed it to possess where 
the government was not a monarchy or aristocracy but n 
democracy; i.e. where the supreme 'person' upon which 
all devolve their several 'personm' is an 'assembly of all 
who will come together.' As such a democracy did not then 
exist in Europe, any more than it does now, except in some 
Swiss cantons, the practical difference between the two 
views was very great. Both Locke and Hobbes wrote with 
a present political object in view, Hobbes wishing to con­
demn the Rebellion, Locke to justify the Revolution. For 
practical purposes, Locke's doctrine is much the better; but 
if Hobbes' translation of the irrevoca.hlcness of the covenant 
of all with all into the illegitimacy of resistance to an esta­
blished government in effect entitles any tyrant 1 to do as 
he likes, on the other hand, it is impossible upon Locke's 
theory to pronounce when rPsistance to a de facto govern­
ment is legitimate or otherwise. It would be legitimate 
according to him when it is an act of the ' sovereign people' 
{not that Locke uses the phrase), supersel1ing a government 
which has been false to its trust. But this admitU:!d, all 
sorts of questions arise as to the means of ascertaining what 
is and what is not an act of the ' sovereign people.' 

61. The rapid success of the revolution without popular 
disorder prevented Locke's theory from becoming of import. 
ance, but in the preoence of such sectarian enthusiasm as 
existed in Hobbes' time it would have become dangerous. 
It would not any more than that of Hobbes justify resistance 
to 'the powers that be ' on the pa.rt of any body of men 
l!lhort of the civil society acting as a whole, i.e. by a majority. 

1 According to Hobbes tyranny= •monnrrhy miHlik(ld'; olir(nrchy ~ 'IU'iatocrae) 
misliked.' ' 



LOCKE. 77 

The sf'ct:tril's of the time of the Rebellion, iu plen.ding a 
naJnral or tlivinc rig-ht to resist the orde1·s of the g-O\'ern­
ment, wonld have Ut'l'll as much condemned by Locke's 
theory as by that of Hobbes. But who can say when any 
popular action by which est:tblished powers, legislative or 
executive, are rt'sisted or altered is an act of the 'sovereign 
people,' of the ei vii society ading as a whole, or no. "\VhP.re 
govP.~·u ment is democratic, in Hobbes' sense, i.e. vested in 
an assE'mbly of all who will come together, the act of tht:: 
'sovert'ign 1wople' is unmistakeable. It is the act of the 
majority of snch an ass(~mbly. Bnt in such a case the cliffi­
cul ty canuot arise. There can bc no withdr:twal by the 
sovereign people of power from its legislati\'e or executive 
represl'ntativcs, since it has no such representatives. In 
any other case il would seem impossible to say whether any 
resistance to, or dq)Osition of, an established legislative or 
executive is lhe act of the majority of the society or no 
Any sectary or revolutionary may plead that he has the 
'sovereign people ' on his side. If he fails, it is not certain 
that he has them not on his side; for it may be that, though 
he has the majority of the society on his side, yet the society 
has allowed the g-rowth within it of a power which prevents 
it from giving ell'cct to its will. On the other hand, if the 
revolution succeeds, it is not l'ertain that it had the majority 
on its side when it began, though the .majority may have 
come to acquiesce in its result. In short, on Locke's 
principle that any particular government derives its autho­
rity from an act of the society, and society by a like act 
may recall the authority, how can we ever be entitled to say 
that such an act has been exercised? 

62. It is true that there is no greater difficulty about 
supposing it to be exercised in the clisso]ution than in the 
establishment of a government, indeed not so much; but 
the act of first establishing a. government is thrown back 
into an indefinite past. It may easily be taken for gru,nted 
without further inquiry into the conditions of its possibility. 
On the other hand, as the act of legitimately dissolving a 
government or superseding one by another has to be ima­
gined as taking place in the present, the inquiry into the 
conditions of its possibility cannot well be avoided. If we 
have once assumed with Hobbes and Locke, that the autho­
rity of government is derived from a covenant of all with all, 
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-either directly or mediately by n. subsequent act in which 
the covenanted society delegates its powers to a. representa­
tive or representatives,-it will follow that alike al't is r.:>quired 
to cancel it; and the difficulties of conceiving such an act 
under the conditions of the present n.rc so grca.t, that 
Hobbes' view of the irrevocn.bleness of the original act by 
which any government was established has much to sn.y 
for itself. If the authority of any government-its claim on 
our obedience-is held to be derived not from an original 
covenant, or from any covenant, but from the function which 
it serves in maintaining those conditions of freedom which 
are conditions of the moral life, then no act of the people in 
revocation of a prior act need be reckoned necessary to 
justify its dissolution. If it ceases to serve this function, it 
loses its claim on our obedience. It is a 7rapetc{3auts. (Here 
again the Greek theory, deriving the authority of govern­
ment not from consent but from the enu which it serves, is 
sounder than the modern.) Whether or no any particular 
g.overnment has on this ground lost its claim and may be 
~1g~t~y resisted, is a question, no doubt, diflicult for the 
IndiVidual to answer with certainty. In the long run, how­
ever, it seems generally if not always to answer itself. A 
~overnmentno longer serving the function described-which, 
1~ must be remembered, is variously served according to 
Circumstances-brings forces into pln.y which are fatal to it. 
But if it is difficult upon this theory for the individual to 
ascet·tain, as a matter of speculation, whPther resistn.nce to 
an established government is justified or no, at n.ny rate 
upon this theory such n. justification of resistance is possible. 
~pon Locke's theory, the condition necessary to justify it­
VIZ. n.n act of the whole people goverued-is one which, any­
where except in a Swiss canton, it would be impossible to 
ful~l. ~or practical purposes, Locke comes to a right result 
by Igno;mg this impossibility. Hn.ving supposed the reality 
of one Impossible event,-the establishment of government 
by compact or by the act of a society founded on compact,­
he cancels this error in the result by supposing the possi­
bility of another transaction equally impossible, viz. the 
collective act of a people dissolving its government. 

63. It is evident from the chapter (XIX.) on the ' dissolu­
tion of government' that he did not seriously contemplate 
the conditions under which such a.n act could be exercised. 
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What he was really concerned about was to dispute 'the 
right divine to govern wrong' on the part of a legislative as 
muci.... as on the part of an executive power; to maintain t1e 
principle that government is only jn:;tified by being for the 
gootl of the pcopk·, ana to point out the dill'ereuce between 
holding that some government is necessarily for the good of 
the people, and holding that any particular government is 
for their good, a diU'erPnce which Hobbes had ignored. In 
order to do this, starting with the supposition of an actual 
deetl on the part of a community establishing a government, 
he bad to suppose a reserved right on the part of the 
community by a like deeJ to dissolve it. But in the only 
particular case in which he contemplates n. loss by the 
legislature of its reprcsentath-e character, he does not 
suggest the esta blishrnent of another by an act of the whole 
people. He saw that the English Parliament in his time 
could not claim to be such as it could be supposed that the 
covenanting community originally intended it to be. 'It 
often comes to pass,' he says, 'in governments where part 
of the legislative consists of representatives chosen by the 
people, that in tract of time this representation becomes 
very unequal and disproportionate to the reasons it was first 
established upon. . • • The bare nn me of a town, of which 
there remains not so much as the ruins, where scarce so 
much housing as a sbeepcote, or more inhabitants than a 
shepherd is to be found, sends as many representatives to the 
grand assembly of bw-rnakers, as a whole county, numerous 
in people, and powerful in riches. This strangers stand 
amazed at, and everyone must confess needs a remedy; 
though most think it hard to find one, because the constitu­
tion of the legislative being the original and supreme act of 
the society anteccn.:mt to all positive laws in it, and depend­
ing wholly on the people, no inferior power can alter it. 
And therefore the people, when the legislative is once 
constituted, having, in such a government as we have been 
spea1ring of, no power to act as long as the government 
stands, this inconvenience is thought incapable of a 
remedy' (Chapter XIII. § 157). The only remedy which he 
suggests is not an act of the sovereign people, but an exer­
"ise of prerogative on the part of the executive, in the way of 
redistributing representation, which would be justified b1 
1 sal us populi suprema lex.' 
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E. ROUSSEAU. 

64. THAT 'sovereignty of the people,' whi~h Loclre lookE 
upon as held in reserve after its origiual exercise in the 
establishment of government, only to be assert(•d in the 
event of a legislature proviug false to its trust, Rousseau 
supposes to be in constant exercise. Previous writers had 
thought of the political society or commou wealth, upon its 
formation by compact, as instituting a sovereign. They 
differed chiefly on the point whether the society afterwards 
had or had not a ri(J"ht of displacing an est ablisheJ sovereign. 
Rousseau does not think of the society, civitas or common­
wealth, as thus instituting a sovereign, but as itself in the 
act of its formation becoming a ~5uvereign and ever after 
continuing so. 

65. In his conception of a state of nature, Rousseau does 
not differ from Locke. He conceives the motive for passing 
out of it, however, somewhat differently and more after the 
manner of Spinoza. "'With Locke t.he motive is chiefly a 
sense of the desirability of h~Lving an impartial judge, and 
efficient. enforcement of the law of nature. According to 
Rousseau, some pact takes place when men find the hindrances 
to their preservation in a state of uature too strong for the 
forces which each individual can bring to bear against them. 
This recalls Spinoza'a view of the 'jus in natura.m ' as 
acquired by a combination of the forces of individuals in 
civil society. 

66. The 'problem of which the social contract is a solu­
tion ' Rousseau states thus : ' To find a form of association 
which protects with the whoie ccmmon force the person and 
property of each associate, and in virtue of which everyone, 
while uniting himself to all, only obeys himself and remains 
as free as before.' (Contrat Sociul, I, vi.) The terms of the 
contract which solves this problem Rousseau states thus s 
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• Each of ns throws into the common stock his person and all 
his faculties under the supreme dir~ction of the general 
will; aml we nccPpt each member as an individual part of 
the whole .... 'l'ht>re results from this net of association, in 
plal!e of the several persons of the severn! contracting parties, 
a collective moral boLly, composed of as many mem ber1. as 
there are voices in the assembly, which bo,ly receives from 
tllis act its unity, its common self, its life, anLl its will .••• 
It is called by its members a state when it is passive, a 
sovereign when it is active, a power when compared with 
similar bodies. 'l'he Msociatcs are called collectively a. 
people, severally cili"=cns as sharing in the sovereign authority, 
subj,;cts as submitted to the htws of the stu.te.' (lb.) Each of 
them is under a.n obligation in two relations, 'as :1 member of 
the sovereign body towa,rds the individuals, and as a member 
of the st:tte towards the sovereign.' All the subjects can 
by a public vote be placed under a pa,rticula.r obligation 
towartls the sovereign, but the sovereign cannot thus incur 
an obligation towards itself. It cannot impose any law 
upon itself which it camwt cancel. Nor is there need to 
restrict its powers in the interest of the subjects. For the 
sovereign body, being formed only of the individuals which 
constitute it, cn.n have no interest contrary to theirs. 
'From the mere fact of its existence, it is always all that it 
ought to be ' (since, from the very fact of its institution, all 
merely private interests are lost in it). On the other hand, 
the will of the individual (his particnhtr interest as founded 
upon his particular desires) may very well conflict with that 
general will which constitutes the sovereign. Hence the 
socia,l pa,ct necess:u-ily involves a tacit agreement, tha.t a.nyone 
refusing to conform to the geneml will shall be forced to do 
so by the whole body politic; in other 'vords, 'shall be 
forced to be free,' since the universal conformity to the 
general will is the gua,rantee to each individual of freedom 
from dependence on any other person or persons. (I, vii.) 

67. The result to the individual may be stated thus. 
He exchanges the natural liberty to do and get what he can, 
a. liberty limited by his rela,tive strength, for a liberty at 
once limited and secured by the general will; he exchanges 
the mere possession of such things as he ca,n get, a possession 
which is the effect of force, for a. property founded on a 
positive title, on the guarantee of society. At the same 
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time he becomes a moral agent. Justice instead of instinct 
becomes the guide of his actions. For the moral slavery to 
appetite he substitutes the moral freedom Y·;hich consists in 
obedience to a self-imposed law. Now for the first time it 
can be said that there is anything which he ouyht to do, as 
distinguished from that which he is forcerl to do. (I, viii.) 

68. Such language makes it clc:Lr tlmt the sovereignty 
of which Rousseau discusses the origin and attributes, is 
something essentially different from the supreme coercive 
power which previous writers on the 'jus civile' had in 
view. .A contemporary of Hobbes had said that 

'there's on earth a yot nugustor thin~. 
Veiled though it Lo, than Parliament nnd King.' 

It is to this 'auguster thing,' not to such supreme power as 
English lawyers held to be vested in 'Parliament and King,' 
that Rousseau's account of the sovereign is really applicable. 
What he says of it is what Plato or Aristotle might have 
said of the BE'Lo, voiis which is the source of the laws and 
di~cipline of the ideai polity, and what a. follower of Kant 
~1~h~ say of the 'pure practical reas0n,' which renders the 
IDdividual obedient to a law of which he regurds himself, in 
virtue of his reason, as the author, and causes him to treat 
humanity equally in the person of others and in his own 
al":ays as an end, never merely as a means. But all the 
while Rousseau himself thinks th<Lt he is treating of the 
sovereign in the ordinary sense ; in the sense of some power 
?f which it could be reasonably asked how it was established 
lU the part where it resides, when and by whom and in 
what way it is exercised. A reader of him who is more or 
less familiar with the legal conception of sovereignty, but 
not at all with that of practical reason or of a 'general will,' 
a common ego, which wills nothing but what is for the 
com~on good, is pretty sure to retain the idea of supreme 
coerc1ve power as the attribute of sovereignty, and to ignore 
the attribute of pure disinterestedness, which, according to 
Rousseau, must characterise every act that can be ascribed to 
the sovereign. 

6~. The practical result is a vague exaltation of the pre­
r~g~tn~es of the sovereign people, without any corresponding 
hm1tation of the conditions under which an act is to be 
deemed that of the sovereign people. The justifiability of 
la.ws and acts of government. and of the rights which these 
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confer, comes to be sought simply in the fact that the people 
wills them, not in the fact that they represent a true 'Yolonte 
genernJe,' an impartial and disintercstcu will for the common 
good. Thus thP question of what really needs to be enacted 
by the stn,te in oruer to secure the conditiuns under which a 
good life is possible, is lost sight of in the quest for majorities; 
and as the will of the people in any other sense than the 
measure of what the people will tolerate is really unascer­
tainable in the g-rea.t nations of Europe, the way is prepared 
for the sophistries of modern political management, for 
manipulating electoral bodies, for influencing elected bodies, 
and procuring plebiscites. 

70. The incomp:.ttibility between the ideal attributes 
which Rousseau ascribes w the soyereign nnd any power that 
can actually be exercised by any man or body of men becomes 
clearer as we proceed. He expressly distinguishes 'sove­
reignty' from power, and on the ground of this distinction 
holds that it cannot be alienated, represented, or dhided. 
'Sovereignty being siwply the exercise of the general will 
can never be alienated, and the sovereign, who is only a 
collective being, can only be represented by himself. Power 
can be transmitted, but not will.' (II, i.) In order to the 
possibility of a representation of the general will, there must 
be a permanent accord between it and the individual will 
or wills of the person or persons representing it. But such 
permanent accord is impossible. (Ib.) Again, a general will 
is from the nature of the case indivisible. It is commonly 
held to be divided, not, indeed, in respect of its source, but 
in respect of the objects to which its acts are directed, 
e.g. into legisln,tive and executive powers; into rights of taxa­
tion, of war, of justice, &c. But this supposed division of 
sovereign powers or rights implies that 'what are only 
emanations from the sovereign authority are taken to be 
parts of it.' (II, ii.) The only exercise of sovereign power, 
properly so called, is in legislation, and there is no proper 
act of legislation except when the whole people comes to a 
decision with reference to the whole people. Then the matter 
decided on is as general as the will which decides on it; and 
this is what constitutes a law. (II, vi.) By this consideration 
several questions are answered. Whose office is it to make 
laws P It is that of the general will, which can neithe; be 
alienated nor represented. Is the prince above the law P 
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The answer is, He is a member of the state, and cannot be so. 
Can the law be unjust? No one can be un,inst to himself: 
therefore not the whole people to the whole pf'oplc. llow 
can we be free and yet subject to the laws;> The hws are 
the register of our own will. (lb.) Laws, in short, arc pro­
perly those general 'conditions of civil association ' which 
the ~ssociates impose on themselves. \Yhcre either of the 
sp~clfied conditions is lacking, where either it is not the 
tllliversal will from which an ordinance proceellH or it is not 
the whole people to which it relates, it is not a law but a 
decree, not an act of sovereignty but of magistracy. (lb.) 
. 71. This leads to a consideration of the nature nnd 
Institution of magistracy or government. (III, i.) The 
government is never the same as the sovereign. The two 
~re. distinguished by their functions, that of the one being 
egtslative, that of the other executive. Even where the 
~eopl~ itself governs, its acts of government must be dis-
ng~nshed from its acts of sovereignty, the former having a 

fb'rhcula~, the latter a general, reference: Government is 
, e.exerc1se according to law of the executive power, and the 
~nnce' or 'magistrate' is the man or body of men charged 
Wit~ this administration; 'a body intermediary between the 
:ubJects and the sovereign, charged with the execution of the 
daws, and with the maintenance of civil and political free-
om' (lb.) Where all or most of the citizens are magistrates, 
~charged with the supreme functions of government, we 
. ve a democracy; where a few, an aristocracy; where one 
ls so charged, a monarchy. (III, iii.) The differences de­
P~d, not as Hobbes and others had supposed, on the quarter 
~ ere the sovereignty resides-for it must always reside in 
r e. whole body of people-but on that in which government 
~s~des, The idea of government is that the dominant will 
~ ~e Prince should be the general will or law, that it should 
be Simply the public force by which that general will is 
8 ro~ght to bear on individuals or against other states, 
a e~tng the same purpose in the state as the union of soul 
1'~ 1 body in the individual (III, i.) ; and this idea is most 
1 • 1~ Y. to be satisfied under a democracy. There, the general 

Wl (if there u a general will, which the democracy is no 
~uarantee for there being, according to Rousseau's distinc· 
~on b~tween the 'volonte gem3rale' and 'volonte de tous,' 

whtch more hereafter) cannot fail to coincide with the 
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dominant will of the crovernment. The prevalence of par­
ticular inten•sb 111ay p~en~nt there being a will at all of the 
kind which Huu::;seau would count general or truly sove­
reign, but they cannot be lll<ll'C premlent in the magistracy, 
constituted by the whole people, than in the same people 
acting in the \V:LY of legi,;htion. In a democracy, therefore, 
the will of the sover•~ign, so far as there is a sovereign in the 
proper sense, necessarily finds expression in the will of the 
magistracy. On the otl.er hand, though under either of the 
other forms of government there is d:wger of collision 
between sovero•ign aml go,·erument., yet the force of the 
government is greater than in a democracy. It is greatest 
when the gon~rnment is a monarchy, because under all other 
forms there is more or less discrepancy bd ween the individua.l 
wills of the St>\'Cr:tl persons composing the government, as 
directed to the particular good of each, and the corporate 
will of the government of which the object is its own 
efficiency, and under a monarchy this source of weakness is 
avoided. (III, ii.) As there is more neeJ. of force in the 
government in proportion to the number of subjects whose 
particuhr wills it has to control, it follows that monarchy is 
best suited to the largest, democracy to the smallest sta.tes. 
(III, iii.) 

72. As to the institution of government, Rousseau main­
tains strenuously that it is not established by contract. 
' '!'here is only one contract in the state, viz. that of the 
original association; and. this excludes every other. No 
other public contract can be imagined which would not be a 
violation of the first.' (III, xvi.) Even when government 
is vested in an hereditary body, monarchic or aristocratic, 
this iA merely a provisional arrangement, made and liable 
to be reversed by the sovereign, whose officers the governors 
are. The act by which government is established is twofold, 
consisting firstly of the passing of a law by the sovereign, 
to the effect that there shall be a government; secondly, of 
an act in execution of this law, by which the governors-the 
'magistrates '-are appointed. But it may be asked, How 
can the latter act, being one not of sovereignty but of magis­
tracy (for it has a pa.rticular reference in the designation of 
the governors), be performed when as yet there is no govern­
ment P The answer is that the people resolves itself from 
a. sovereign body into a. body of magistrates, as the English 
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Parliament resolves itself constantly from a lP~islati,·e body 
into a committee. In other words, by :t simple act of the 
f:::Cneral will a democracy is for the time estahlisheLl, which 
then proceeds either to retain the government in its own hands, 
or to place it in those of an officer, according to the form in 
\vhich the sovereign has decided to establish the government. 
(III, xvii.) Acts similar to that by which the government 
was originally constituted need to he periodically repeated 
in order to prevent the government from usurping the 
functions of the sovereign, i.e. the function of legisbtion. 
(Could this usurpation occur under a democracy \>) In order 
that the sovereignty may not fall into abeyance, it must be 
exercised, and it can only be exercised in assemblies of the 
whole people. These must be held periodically, all(} at their 
?pening two questions ought to be submitteJ.; one~ whether 
It pleases the sovereign to maintain the present form of 
go 1·ernment; the other, whether it pleases the people to 
lea.ve the administration in the hanJ.s of those at present 
cha_rged with it. (III, xviii.) Such assemblies are entitled to 
revise and repeal all previously enacted laws. A law not so 
~epealed the sovereign must be ta.ken tacitly to confirm, and 
It retains its authority. But as the true sovereign is not 
any law but the general will, no law, even the most funda­
me-?tal, can be exempt from liability to repeal. Even the 
social pact itself might legitimately be dissolved, by ugrce­
~ent of all the citizens assembled. (lb.) (Whether unanimity 
IS neces~ary for the purpose is not specified.) Without such 
assembhes there can be no exercise of the general will 
(which, as before stated, cannot be represented), and conse­
q~ently n.o freedom. The English people, e.g., is quite 
mist~ken m thinking itself free. It is only free while the 
electiOn of members of Parliament is going on. As soon as 
they are elected, it is in bondage, it is nothing. In the 
short moments of its freedom it m:tkes such a bad use of it 
that it well deserves to lose it. (Ill, xv.) 

73. It appears from the above th:tt, according to Rous­
seau, the. gene~al will, which is the true sovereign, can only 
be exerCised In assemblies of the whole people. On the 
other han~, he does not hold that an act of such an assembly 
is necessanly an act of the general will. After telling us that 
the ' general will is always right and always tends to the 
public good,' he adds, 'but it does' not follow that the delibe-
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ration!!! 0f the people have always the same rectitude .. 
There is often a, grL•at diU'erence between the will of all and 
the general will. The latter only looks to the common inter­
est; the other looks to private interests, and is only a sum 
of the wills of individuals.' (II, iii.) Again (II, iv.), 'that 
which generalises the will is not so much the number of voices 
as the common interest which unites them.' He holds appa­
rently that in the assembly of the whole people, if they had 
sufficient information, and if no minor combinations of parti­
cular interests were formed within the entire body, the differ­
ence between the wills of individuals would neutralise each 
other, and the vote of the whole body would express the true 
general will. But in fact in all assemblies there is at least a. 
liability to lack of information and to the formation of cliques; 
and hence it cannot be held that the vote of the assembly 
necessarily expresses the general will. Rousseau, however, 
does not go so far as to say that unless the law is actually such 
as contributes to the common good, it is not an expression 
of the general will. The general will, according to him, 
always aims at or wills the common good, but is liable to 
be mistaken as to the means of attaining it. 'It is always 
right, but the judgment which guides it is not always 
enlightened. • • . Individuals see the good which they reject; 
the public wills the good which it does not see.' (IT, vi.) 
Hence the need of a guide in the shape of a great lawgiver. 
Apparently, however, the possible lack of enlightenment on 
the part of the general "·ill does not, in Rousseau's view, 
prevent its decisious from being for the public good. In 
discussing the 'limits of the sovereign power' he maintains 
that there can be no conflict between it and the natural 
right of the individuaJ, because, 'although it is only that 
part of his power, his goods, his freedom, of which the use 
is important to the community, that the individual transfers 
to the sovereign by the social pact, yet the sovereign alone 
can be judge of the importance ' ; and the sovereign 'cannot 
lay on the subjects any constraint which is not for the good 
of the community.' 'Under the law of reason' (which is thus 
identified with the general will) ' nothing is done without a 
cause, any more than under the law of nature.' (II, iv.) 

74. But though even an unenlightened general will ia 
the general will still, and (as we are left to infer) cannot in 
itil decisions do otherwise than promote the public good, 
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Rousseau distinctly contemplates the possibility of the 
general will being so overpowered by particular interests 
.,hat it finds no expression in the votes of a popular assembly, 
t.hough the assembly be really one of a whole people, and the 
vote of the majority is duly taken. (IV, i.) In such cases it 
is not that the general will is ' annihilated or corruptetl; it 
is always constant, unalterable, and pure.' Even in the in­
dividual whose vote is governed by his private interest the 
general will is not extinct, nor is he unaware either of 
what the public good requires or of the fact that wh:tt is for 
the public good is also for his own. But his share in the 
public evil to which he knows that his vote will contribute, 
seems nothing by the side of the special private good which 
he hopes to gain. By his vote, in short, he does not answer 
the question, Is so and so for the ad van Ia ge of the state? 
but, Is it for the advantage of this particular nutn or party? 
(lb.) 

75. The test of the dominance of the g<>neml will in 
assemblies of the people is an :tpproach to unanimity. 'Long 
deba_tes, discussions, tumult, indicate the ascendency of 
partJcular interests and the decline of the state.' (IV, ii.) 
Rousseau, however, does not venture to say that absolute 
unanimity in the assembly is necessary to an expression of 
the general will, or to rrive a law a claim upon the obedience 
of the subjects. This ~vould have been to render effectual 
legislati?n impossible. Upon the th:ory, however, of the 
foundatiOn of legitimate sovereignty m consent, the theory 
~ha~ the natural right of the individual is violated unless he 
1s h1m~e~f a joint imponent of the law whic~ he is called to 
obey, 1t 1s not easy to see what rightful chum there can be 
to th~ submission of a minority. Rousseau so far recognises 
the drfficulty that he requires unanimity in the original com­
pact. (IV, ii.) If among those who are parties to it there 
are other~ who oppose it, the result is simply that the latter 
a~~ not Included in it. 'They are strangers among the 
c~tizens.' But this does not explain how they are to be 
r1ghtful!y controlled, on the principle that the only rightful 
contro~ 1s founded on consent; or, if they are not controlled_, 
what 1s the value of the 'social compact.' How can the 
object of the pact be attained while those who are bound by 
it have th:se 'strangers' living among them who are not 
bound by 1t, and who, not being bound by it, cannot be 
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riglltfnlly controllt>d P The diflieulty must recur with eacb 
generation of the dcsct'IHla nts of those who were parties to 
the original pact. The parties to the pact, it is true, have 
no right to resist the general will, because the pact is e~ 
hypothesi to the ell'ed that each indiddual, in nU things of 
common concern, will take the general will for his own. 
The true form, therefore, of the question upon which each 
party to the pact should consider himself to be voting in 
the assembly is, as Rousseau puts it, not 'Is the proposed 
men sure what I wish for, or what I approve, or no?' but 
'Is it in conformity with the general will?' If, having· 
voted upon this question, he finds himself in a minority, hl' 
is bound to suppose that he is mistaken in his views of the 
general will, and to accept the decision of the majority as 
the general will which, by the pact, he is bound to obey. 
So far all is consistent; though how the individual is to be 
answered if he pleads that the vote of the assembly has 
been too much biassed by particular interests to be an 
expression of the general will, nnd thu.t therefore it is not 
binding on him, does not appear. 

76. But after the first generation of those who were 
parties to the supposed original compact, wlmt is to settle 
whether anyone is a party to it or no? Rousseau faces the 
question, but his only answer is that when once the state 
is instituted, consent is implied in residence;' to dwell on the 
territory is to submit to the sovereignty.' (IV, ii.) This 
answer, however, will scarcely stand examination. Rousseau 
himself does not consider that residence in the same region 
with the original parties to the pact renders those so 
resident also pa.rties to it. Why should it do so, when the 
pact has descended to a later generation ? It may be 
argued of course that everyone residing in a settled society, 
which secures him in his rights of person and property, has 
the benefit of the society from the mere fact of his residence 
in it, and is therefore morally bound to accept its laws. But 
this is to abandon the doctrine of obligation being founded 
on consent. Residence in a territory governed by a certain 
sovereign can only be taken .:a imply consent to the rule of 
that sovereign, if there is any real possibility of relinquish­
ing it, and this there can scarcely ever be. 

77. Rousseau certainly carried out the attempt to recon­
cile submisRion to government with the existence of natura] 
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rights antecedent to the institution of government, by the 
hypothesis of a foundation of goverumcut in cousent, more 
consistently than any other writer; and his result shows 
the hopelessness of the attempt. To the consi:-;tL'IICY of his 
theory he sacrifices every claim to right on the part of any 
state except one in which the whole body of citizens directly 
legislates, i.e. on the part of nearly all states then or no\v 
existing; and finally he can only justify the coutrol of the 
minority by the majority in any sbte wh.ttever by a subter­
fuge. It does not follow, however, because the doetriue of 
natural rights and the consequent conception of government 
as founded on compact are untenable, that there is no truth 
in the conception of the state or sovereign as representiug a 
general will, and as authorised or entitled to obedience on 
that account. It is this conception, as the permanently 
valuable thing in Rousseau, that we have now further to 
consider. 

78. The first remark upon it which suggests itself is that, 
as Rousseau puts the matter, there ma.y be an independent 
political society in which there is no sovereign power at all, 
?r in which, at any rate, it is not exerci~ed. 'l'he sovereign 
18 the general will. But the general will can only be exer­
cised through the assembly of a whole J).20ple. The necessary 
conditions of its exercise, then, in Rousseau's time, were 
only fulfilled in the Swiss cantons and (perhaps) i.n the 
United Provinces. In England they were fulfilled in a way 
during the time of a general election. But even where these 
conditions were fulfilled it did not follow that the general 
will was put in force. it might be overpowered, as in the 
Roman comitia, by particular interests. Is it then to be 
?nderstood that, according to Roussea~, eith:r there cn.n be 
mdependent states without any sovereignty m actual exer­
cise, or that the European states of his time, and equally 
the great. states of the present day (for in none of these is 
there any more exercise of the general will than in the 
England of his time), are not properly states at all P 

79. We may try to answer this question by distinguishing 
sovereign de facto from sovereign de jure, and saying that 
what Rousseau meant was that the general will, as defined 
by him and as exercised under the conditions which he 
prescribes, was the only sovereign de jure, but that he would 
have recognised in the ordinary states of his time a sove-
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reign rlc facin; and that in the same w:ty, when he describes 
the institution of gnvernment as arising out of a twofold 
act consequent on the origiun,l pact (an act in "·hich the 
sovereign people thst decides that there shall be a govern­
ment, and then, not as a sovereign people, but as a demo­
cratic magistracy, decides in whn,t hands the government 
shall be placed), he does not conceive himself to be describ­
ing what has actually taken place, but whn,t is necessary to 
give a go\'Nnmeut a moral title t.o obedience. Whether 
Roussea.u himself had this distinction in view is not alwn,ys 
clear. At the outset he states his object thus: 'Man is born 
free, and everywhere he is in fetters. How has this change 
come a bon t? I do not know. "\Vhat can re1Hler it legiti­
mate? That is a question which I deem myself able to 
answer.' (I, i.) The answer is the account of the establish­
ment of a sovereign by social pact. It might be inferred 
from this that he considered himself in the sequel to be 
delineating transactions t.o the actual occurrence of which 
he did not commit himself, but which, if they did occur, 
would constitute a duty us distinct from a physical necessity 
of submission on the part of subjects to a sovereign, and to 
which some equivalent must be supposed, in the shape of a 
tacit present convention on the part of the members of a 
state, if their submission is to be matter of duty as distinct 
from physical necessity, or is to be explained as a matter 
of right by the ostensible sovereign. This, however, would 
merely be an iuference as to his me:tning. His actual 
procedure is to describe transactions, by which the sove­
reignty of the general will was established, and by which 
it in turn established a government, ns if they had actually 
taken place. Nor is he content with supposing a tacit 
consent of the people as rendering subjection legitimate. 
The people whose submission to law is to be 'legitimate' 
must actually take part in sovereign legislative assemblies. 
It is very rarely that he uses language which implies the 
possibility of a sovereign power otherwise constituted. He 
does indeed speak 1 of the possibility of a prince (in the 

• • If it happened that the prince hnd 
a pri vnte will more active than that of 
the sovereign, and that he made u~o of 
the public force placed in his bands as 
the instrumPut of this private will, 
there would result, so to speak, two 

I 

sovereignties, one de }ttre, tho other M 
facto; but from that moment the social 
union would disappear, and the body 
politic would be dissolved.' (III, i.) 
'"When tho prince ceases to administer 
the stnto accurding to tho laws, and 
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special meaning of the term, as representing the head of 
the executive) usurping sovereignty, and speaks of the sove­
reignty thus usurped as existing de facto, not de jure; but in 
no other connection (so far as I have observed) does he 
speak of anything short of the 'volonte generale' exercised 
through the vote of an assembled people as sovereign at all. 
And the whole drift of his doctrine is to show that no 
sovereign, otherwise constituted, had any claim on obedi­
ence. There was no state in Europe at his time in which 
his doctrine would not have justified rebellion, and even 
under existing representative oystems the conditions n.re not 
fulfilled which according to him are necessn.ry to give lawa 
the claim on our obedience which arises from their being n.n 
expression of the general will. The only Rystem under which 
these conditions could be fulfilled would be one of federateu 
self-governing communes, small enough to allow each 
member an active share in the legislation of the commune. 
It is probably the influence of Rousseau thn.t has maG.P. such 
a. system the ideal of politicn.l enthusin.sts in France. 

nsurps the BO\"ereign power • • • then 
the state in the larger sense is di !1-
aolved, and there is formed another 
within it, com poRed only of the members 
of the government • , , the &oeial pad 

is brokon . . . and all the ordinnry 
citizens return as a matter of right to 
their state of natural liberty, and are 
merely forced, but not obliged, u obey.' em. x.) 
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F. SOVEREIGNTY AND THE GENERAL WILL. 

Ro~:ss&AU ~o.-.-u AuSTIN. 

80. TrrE questions then arise (1) whether there is nny 
truth in Rousseau's conception of sovereignty as founded 
upon a 'volonte g6nerale ' in its n.pplication to actual sove­
reignty. Does anything like such a sovereignty exist in the 
societies properly called political? (2) Is there any truth in 
speakinq of a sovereignty de jure founded upon the 'volonte 
generale' ? (3) If there is, are we to hold with Rousseau 
that this ' will ' can only be exercised through the votes of a 
sovereign people P 

81. (1) The first question is one which, if we ta,ke our 
notions of sovereignty from such writers as Austin, we shall 
be at first disposed decidedly to negative. Austin is con­
sidered a master of precise definition. We may begin, there­
fore, by looking to his definition of sovereignty and the 
terms connected with it. His general definition of law runs 
as follows: 'A lnw, in the most general and comprehensive 
acceptation in which the term, in its literal meaning, is em­
ployed, may be said to be a rule laid down for the guidance 
of an intelligent being by an intelligent being having power 
over him.' 1 These rules are of two kinds : (1) laws set by 
God to men, or the law of nature; and (2) laws set by men 
to men, or human law. We are only concerned with the 
latter, the human laws. These are again distinguished into 
two classes, according as they are or are not established by 
political superiors. ' Of the laws or rules set by men to men, 
some are established by political superiors, sovereign and 
aubject; by persons exercising supreme and subordinate 
government, in independent nations, or independent political 
societies ' (pp. 88 and 89). ' The aggregate of the rules 
established by political superiors is frequently styled positive 

a LMJtures on .Turiaprudencl, yo}, i. p. 88 (edit. of 1869, in two vola.) 
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law, or law existing by position' (p. 89). This is distinguished 
from 'positive morality.' Laws are further explained as a 
specie~ of commands. A command is a signification of 
desire, distinguished by the fact that the party to whom it 
is addressed is liable to evil from the party expressing the 
desire in case he does not comply with it (p. 91 ). This 
liability to evil forms the sanction of the command. Where 
a command 'obliges gmw·ally to acts or forbc::mtnceR of a 
class, it is a law' (p. 95). 'Every positive bw, or every law 
simply and strictly so cn,lled, is set by a sovereign person or a 
sovereign body of persons to a member or members of the 
independent political society wherein that person or body is 
sovereign or supreme. Or (changing the expressiou) it is 
set by a monarch, or sovereign member, to a person or 
persons in a state of subjection to its author. Even though it 
sprung directly from another fountain or source, it is a 
positive law, or a law strictly so called, by the institution of 
that present sovereirrn in the character of political superior. 
Or (borrowing the l~nguage of Hobbes) the legisbtor is he, 
not by whose authority the law was first made, but, by whose 
authority it continues to be a law' (pp. 225 anu !2:!G). 

'The notions of soverei!!lltv and indepcudent political 
• 0 J 

somety may be expressed concisely thus. If a dd.:,n11 in ate 
human superior, not in a habit of obedience to a like superior . , 
receiVe habitual obedience from the b1tllc of a given society, 
that determinate superior is sovereign in that society, and 
~be society (including the superior) is a society political anu 
mdependent' (p. 226) • 

. ' !n order that a givPn society may form a society 
pol~t1cal and independent, the two distinguishing mark::~ 
whlc~ I have mentioned above must unite. The generality of 
th~ g1ven society must be in a habit of obedience to a deter­
mtnate and common superior; whilst that determinate person, 
or d~terminate body of persons, must not be habitually 
obedtent to a determinate person or body. It is the uni.on 
of th.at positive with this negative mark which renders that 
certa1~ superior sovereign or supreme, and which renders 
tha.t .g1ven society (including that certain superior) a society 
poht1cal and independent' (p. 227). 

82. It may be remarked in passing that, according to 
the above, while every law implies a sovereign, from whom 
directly or indirectly (through a subordinate political supe-
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rior) it proceeds, it is not necessary to a. sovereign that his 
commands should. take the form of laws, us opposed to 
'particula.r or occasional commands.' A superior might 
signify his desires only in the form of such particular and 
occasiona.l commands, and yet there might be a habit of 
ohedience to him, and. he might not be habitunlly obedient 
to any other person or body; in which case he would. be a. 
' sovereign.' 

83. Austin's doctrine seems diametrically opposite to 
one which finds the sovereign in a 'volonte gem3rale,' because 
(a) it only recognises sovereignty in a dcter-minato person or 
persons, and (b) it considers the essence of sovereignty to lie 
in the power, on the pa.rt of such Jeterminate persons, to put 
compulsion without limit on subjects, to make them do 
exactly as it pleases.' The 'volonte genernle,' on the other 
hand, it would. seem, cannot be identified. with the will of 
any determinate person or persons ; it can, indeed, according 
to Rousseau, only be expressed by a vote of the whole body 
of subject citizeus; but when you have got them together, 
there is no certainty that their vote does express it; and it 
does not-at any r:.tte necessarily-command any power of 
compulsion, much less unlimited power. Rousseau expressly 

1 Cf. !t[aino's statement of Austin's 
doctrine in The Early History of In.•ti­
tutio11.<, pp. 34!) and 3fJO : • Thoro is in 
every independent poli ticnl community 
-that is, Ill ovory political community 
not in tho habit of obedionco to a supe­
rior a~ovc itself-some single porson or 
somo combination of persons which has 
tho power of comp~lling tho othor 
mombors of the community to do ex­
actly as it plonses. This single per,;on 
or group-this indi'l"idual or this colle­
giate BO'I"Orl'ign (to employ Austin's 
phrase) may be found in every indo­
pendent political community 1111 cortninly 
o.~ tho cen:.re of gnn·ity in R mnss of 
matter. If tho community be violently 
or Yoluntnrily <livided into a number of 
sorurato frngmont:JI, then, as soon ns 
ea~:n fragment has settled down (per­
haps after an intorvnl of anarchy) into 
~ stato of equilibrium, the sovoroign 
will exist, and with proper cnre will 
be discoverable in ench of tho now in­
dependent portions. Tho sovereignty 
over the North Amoricnn colonies of 
Groat Britain ho.d its soo.t in one place 
before thoy became the lTnited States, 

in another place afterwards; but in 
both cnsos there wna a discoverable 
s<weroign somewhere. This sovereign, 
this pcr~on or combination of personl, 
uni'l"crsally occurring in all independent 
politil·al communities, has in all such 
communities one chnrncteristic, common 
to all tho shapes so~oreignty may tuke, 
tho possession of irresistible force, not 
necessarily exerted, but capable of being 
exerted. Accordia~g to the terminology 
preferred by Aust1u, tho sovereign, if 
a single person, is or should be called 
a monarch; if a smnll group, the name 
is an oligarchy; if a group of con­
siderable dimensions, an aristocrncy · 
if vory largo and numerous, a demO: 
cracy. Limited mono.rchy, a phrnse 
pt>rhaps more fo.shionable in .Austin's 
day than it is now, is abhorred by 
Austin, and the gol'ernment of Great 
Britain he classt•s with aristocracies. 
Thut which ull the forms of sovereignty 
have in common is tho power (the power 
but not necessarily the will) to put 
compulsion without limit on subjects 01 
follow-subjecta.' 
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contemplates the possibility of the executive }JOwer con­
flicting with and overbearing the general will. Indeed, 
according to his view, it was the ordinary state of things; 
and though this view may be exaggerated, no one could 
maintain that the 'general will,' in any intelligible sense of 
the words, had always unlimited force at its command. 

84. The two views thus seem mutually exclusive, but 
perhaps it may be by taking each as complementary to the 
other that we shall gain the truest view of sovereignty as it 
actua1ly exists. In those states of society in which obedi­
ence is habitually rendered by the bu1k of society to some 
determinate supe1ior, single or corporate, who, in turn, is 
independent· of any other superior, the obedience is so 
rendered because this detenninate superior is regarded as 
expressing or embodying what may properly be called the 
general will, and is virtually conditional upon the fact tha.t 
the superior is so regarded. It is by no means an unlimited 
power of compulsion that the superior exercises, but one de­
pend:nt in the long run, or dependent for t~e purpose of 
msunng an habitual obedience, upon conformity to certain 
convictions on the part of the subjects as to what is for their 
g~neral interest. As Maine says (Ea1·ly History of Institu­
ttons, p. 359), 'the vast mass of influences, which we may call 
for shortness moral, perpetually shapes, limits, or forbids the 
actual direction of the forces of society by its sovereign.' 
Thus, quite apart from any belief in the right of revolution, 
fro~ the view that the people in any st:tte. are entitled to an 
ult1ma~ sovereignty, or are sovereign de ;nre, and ma.y with­
dra:W either legislative or executive power from the hands in 
~hlch it has been placed in the event of its being misused, 
It may fairly be held that the ostensible sovereign-the de­
termin~te person or persons to whom we ca.n point and sa.y 
tha~ With him or them lies the ultimate power of exa.cting 
ha~Itual obedience from the people-is only able to exercise 
this pow~r in virtue of an assent on the part of the people, 
nor Is this assent reducible to the fear of the sovereign felt 
by each individual. It is rather a common desire for certa.in 
ends-specially the 'pax vitmque securita.s '-to which the 
observance of law or established usage contributes, a.nd in 
most cases implies no conscious reference on the part of 
those whom it influences to any supreme coercive power at 
all. Thus when it haa been ascertained in regard to any 
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people that there is some determinate person or persons to 
whom, in the last resort, they pa.y habitual obeuience, we 
may call this person or persons sovereign if we please, but 
we must not ascribe to him or them the real power which 
governs the actions anu forbeara.nces of the people, ever 
those actions and forbearances (only a very small part) which 
are prescribed Ly the so>ereign. This power is a much 
more complex and less determinate, or less ea,sily uetermin. 
a_ble, thing ; but a sense of possessing common interests, a 
uesire for common objects on the part of the people, is alwa.yp 
the condition of its existence. Let this sense or desire­
which may properly be called general will-cease to operate, 
or let it come into general conflict with the sovereign's com­
manus, and the lmbitual obedience will cease also. 

85. If, then, those who adopt the Austini:tn definition ot 
a sovereign mean no more than that in a. thoroughly de. 
veloped state there must be some determina.te person or 
persons, with whom, in the last resort, lies the recognised 
power of imposing laws a.nd enforcing their observance, over 
whom no legal control ca.n be exercised, and that even in the 
most thorough democracy, where laws are passed in the 
assembly of the whole people, it is still with determina.te 
persons, viz. a majority of those who meet in the assembly~ 
tlmt this power resides, they are doubtless right. So fn.r 
they only need to be reminded that the thoroughly developed 
state, as chamcterised by the existence of such definite 
sovereignty, is even among civilised people but imperfectly 
established. It is perfectly established (1) where customa.ry 
or 'common' or 'judge-made' l:tw, which does not proceed 
from any determinate person or persons, is either superseded 
by express eiutetments th:tt do proceed from such person or 
persons, or (as in Enghnd) is so frequently trenched upon by 
statute law that it may fairly be said only to survive upon 
suffemncc, or to be itself virtmtlly enacted by the sovereign 
legislature; and (2) where no question of right can be raised 
between local legishttures or authorities and the legislature 
chtiming to be supreme, as in America before the war of 
secession, and as might perhttps be found to be the case in 
Germany now, if on certain educational and ec<'lesiastical 
matters the imperial legisl:tture came to be at issue 
with the locaJ legislatures. But though the organisation 
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of the state, even in civilised and independent nation8, 
is not everywhere complete, it no doubt involves the resi­
dence with determinate persons, or a body or bodies, of 
supreme i.e. legally uncontrolled power to make and en­
force laws. The term' sovereign' havi11g acquired this definite 
meaning, Rousseau was misleading his readers when he 
ascribed sovereignty to the general will. He could only be 
understood as meaning, and in fact understood himself to 
mean, that there was no legitimate sovereign except in the 
most thorough democracy, as just described. 

86. But the .A.ustinians, h:wing found. their sovereign, 
are apt to regard it as a much more important institution 
than-if it is to be identified. with a determinate person or 
persons-it really is; they are apt to suppose that the 
sovereign, with the coercive power (i.e. the power of ope­
rating on the fears of the subjects) which it exercises, is the 
real determinant of the habitual obedience of the people, at 
any rate of their habitual obe<lience in respect of those 
acts and forbearances which are prescribed. by law. But, as we 
have seen, this is not the case. It then need.s to be pointed 
out that if the sovereign power is to be understood. in this 
fuller, less abstract sense if we mean by it the real de­
terminant of the habitual 'obed.ience of the people, we must 
look for its sources much more widely and. <leeply than the 
'analytical jurists' do· that it can no longer be said to 

'd ' res1 e in a determinate person or persons, but in that im. 
palpable congeries of the hopes and fears of a people, bound 
together by common interests and sympathy, which we call 
the general will . 

. 87. It may be objected. that this view of the general 
will, as that on which habitual obed.icnce to the sovereign 
really dep~nds, is at best only applicable to ' self-governing ' 
commun1hes, not to those under a despotic sovereign. The 
answe~ is t~at it is applicable in all forms of society where a 
sovereign m the sense above defined (as a determinate 
person or persons with whom in the last resort lies the 
recognised power of imposing laws and. enforcing their 
observance) really exists, but that there are many where 
there cannot fairly be said to be any such sovereign at all; 
in other words, that in all organised communities the power 
which practically commands the habitual obedience of the 
people in respect of those acts and forbearances which a.re 
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enjoined by l:Lw or authoritative custom, is one dependent on 
the gcneral will of the community, but this power is often 
not sovereign in the scnse in which the ruler of an in­
dependent state is sovereign. It may very well be that there 
is at the same time another power merely coercive, a power 
really operating on people simply through their fears, to 
which obedience is rendered, and which is not in turn repre­
sentative of a gencrul will; but where this is the ca,se we 
slmll find tlHLt such power is only in contact with the people, 
so to speak, at one or two points; that their actions and 
forbearances, us determined by law and custom, are in the 
main independent of it; that it cannot in any proper sense 
be said to be a sovereign power over them; at any rate, not 
in the sense in which we speak of King, Lords, and Commons 
as sovereign in England. 

88. :Maine has pointed out (Early H1'story of Institut-ions, 
Lecture XIII.) that the great despotic empires of ancient 
times, excluding the Roman, of which more shall be said 
directly, and modern empires in the East were in the main 
tax-collecting institutions. They exercise coercive force over 
their subjects of the most violent kind for certain purposes 
at certain times, but they do not impose laws as distinct from 
'particubr and occasional commands,' nor do they judicially 
administer or enforce a customary law. In a certain sense 
the subjects render them habitual obedience, i.e. they habitu­
ally submit when the agents of the empire descend on them 
for taxes and recruits, but in the general tenor of their live~:~ 
their actions and forbearances are regulated by authorities 
with which the empire never interferes,-with which pro­
bably it could not interfere without destroying itself. These 
authorities can scarcely be said to reside in a determinate 
person or persons at all, but, so far as they do so, they reside 
mixedly in priests or exponents of customary religion, in 
heads of families acting within the family, and in some 
village-council acting beyond the limits of the family. 
Whether, in such a state of things, we are to consider that 
there is a sovereign power at all, and, if so, where it is to 
be considered to reside, are chiefly questions of words. If 
complete uncontrolledness by a stronger power is essential 
to sovereignty, the local authorities just spoken of are not 
sovereign. The conquering despot could descend on them 
and sweep them away, leaving anarchy in their place, and he 
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does compel them to be put in exercise for a particuln.1 
purpose, that of raising tribute or sometimes recruits. On 
the other hand, these authorities, which represent a general 
will of the communities, form the power which determines 
such actions and forbearances of the individual as do not 
proceed from natural inclination. The military ruler, in­
deed, is sovereign in the sense of posse:>sing irresistible 
coercive power, but in fact this power is only exercised 
within narrow limits, and not at all in any lcgisla,tive or 
judicial way. If exercised beyond these limits anJ in con­
flict with customary law, the result would be a general 
anarchy. The truest way of expressing the state of the case 
is to say that, taking the term 'sovereign ' in the sense 
which we naturally associate with it, and in which it is used 
by modern European writers on sovereignty, there is under 
such conditions no sovereign, but that the practical regula­
tion of life, except during intervals of 1~1ilit:try violence and 
anarchy, rests with authorities represcntmg the general will, 
though these are to a certain extent interfered with by an 
alien force. 

89. The same account is applicable to most cases of 
~oreign dominion over a people with any organised common 
hfe of their own. The foreign power is not sovereign in the 
sense of being a maker or mainta.iner of laws. La,w-making, 
under such conditions, there is properly none. The subject 
people inherits laws, written or unwritten, and maintains 
them for itself, a certain shelter from violence being afforded 
by the foreign power. Such, in the main, was the condition 
of North Italy, for instance, under Austrian domination. 
Where this is the case the removal of the coercive power of 
the foreigner need not involve anarchy, or any violation of 
establis~ed rights (such as Hobbes supposes to follow 
nec_essarily from the deposition of an actual sovereign). The 
soCial ord~r does not depend on the foreign dominion, and 
may _surviVe it. The question whether in any particular 
case 1t actually can do so must depend on the possibility of 
preventing further foreign aggression, and on the question 
whether there is enough national unity in the subject people 
to prevent them from breaking up into hostile communities 
when the foreign dominion is removed. 

90. It is otherwise where the foreign power is really a 
law-making and law-maintaining one, aud is sovereign in 
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th:tt proper sense, as was the Roman Empire. But just so 
far as the Roman Empire was of this sovereign, i.e. law­
making and law-maintaining, character, it derived its per­
manence, its holu on the 'habitual obedience' of its subjects, 
from the support of the general will. As the empire super­
seded customary or written laws of conquered countries, it 
conferred rights of Roman citizenship, a much more perfect 
system of protection in action and acquisition than the 
conquered people had genemlly possessed before. Hence, 
while nothing could be further removed from what Rousseau 
would have counted liberty than the life of the citizens of 
the Roman Empire, for they had nothing to do with making 
the laws which they obeyed, yet probably there was never 
any political system more firmly grounded on the good-will 
of the subjects, none in the maintenance of which the sub­
jects felt a stronger interest. The British power in India 
exercises a middle function between that of the Roman 
Empire and that of the mere tax-collecting and recruit­
raising empire with which the Roman Empire has just been 
contrasted. It presents itself to the subject people in the 
first place as a tax-collector. It leaves the custom:try law 
of the people mostly untouched. But if only to a. very 
small extent a law-making power, it is emphatically a law­
maintaining one. It regulates the whole judicial adminis­
tration of the country, but applies its power generally only 
to enforce the customary law which it finds in existence. 
For this reason an 'habitual obedience' may fairly be said to 
be rendered by the Indian people to the English government, 
in a sense in which it could not be said to be rendered to a 
merely tax-collecting military power; but the 'habitual 
obedience ' is so rendered only because the English govern­
ment presents itself to the people, not merely as a tax­
collector, but as the maintainer of a customary law, which, 
on the whole, is the expression of the general will. The 
same is true in principle of those independent states which 
are despotically governed, in which, i.e., the ultimate legis­
lative power does not reside, wholly or in part, with an 
assembly representing the people, or with the people them­
selves; e.g. Russia. It is not the absolute coercive power of 
the Czar which determines the habitual obedience of the 
people. This coercive power, 1f put to the test as a coercive 
power. would probably be found very far from absolute, 
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The habitual obedience is determined by a system of law, 
chiefly customary, which the administration euntrolleu by 
the Czar enforces against individuals, bnt whieh corresponds 
to the general sense of what is equitable and neressary. If 
a despotic government comes into anything- like habitual 
conflict with the unwritten law which represents the general 
will, its dissolution is beginning. 

91. The answer, then, to the question whether there is 
any truth in Rousse;tu's conception of sovereignty as 
founued upon a' volonte generale,' in its application to actual 
sovereignty, must depend on what we mean by 'sovereign.' 
The essential thing in political society is a power which 
guarantees men rights, i.e. a certain freeuom of action anu 
~cquisition conditionally upon their allowing a like freedom 
m others. It is but stating the same condition otherwise to 
speak of a power which guarantees the members of the 
~ociety these rights, this freedom of action and acquisition, 
Impartially or according to a general will or law. vVhat is 
~he lowest form in which a society is fit to be called political, 
Is hard to say. The political society is more complete as 
the freedom guaranteed is more complete, both in respect of 
the persons enjoying it and of the range of possible action 
and acquisition over which it extends. A fa,mily or a nomad 
horde could not be called a political society,on account of 
the narrow range of the political freedom which they seve­
rally guarantee. The nomad horde might inueeu be quite as 
numerous as a Greek state, or as the sovereign canton of 
Geneva in Rousseau's time; but in the horde the ranrre 
within which reciprocal freedom of action and acquisition is 
guaranteed to the individual is exceerlingly small. It is the 
power .of guaranteeing rights, defineu as above, which the 
old wnters on sovereignty and civil government supposed to 
be established by covenant of all with all, transhttinO' the 

• b 

common mterest which men have in the maintenance of 
~uc~ a pow~r into an imaginary historical act by which they 
I~stltuted It. It was this power tlmt they had chiefly in 
VIew when they spoke of sovereignty. 

92 .. It is to be observed, however, that the power may very 
well exist a~d serve its purpose where it is not sovereign in the 
sense of bemg exempt from any liability of being interfered 
with by a stronger coercive power, such as that of a tax­
collecting military ruler. The occasional interference of 
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the military ruler is so fa.r a drawback to the efficiency with 
which freeuom of action and acquisition is guaranteed, but 
does not nullify the general maintenance of rights. On the 
other lmnd, when the power by which rights are guaranteed 
is sovereign (as it is uesirable that it should be) in the 
special sense of being maintained by a person or persons, 
and wielding coercive force not liable to control by any 
other human force, it is not this coercive force that is the 
important thing about it, or that determines the habitual 
obedience essential to the real maintenance of rights. That 
which determines this habitual obedience is a power residing 
in the common will and reason of men, i.e. in the will and 
reason of men as dekrmined by social relations, as interested 
in each other, as acting together for common ends. It is a 
power which this universal rational will exercises over the 
inclinations of the individual, and which only needs excep­
tionally to be backed by coercive force. 

93. Thus, though it may be misleading to speak of the 
general will as anywhere either actually or properly sove­
reign, because the term ' sovereign' is best kept to the 
ordinary usage in whieh it signifies a determinate person or 
persons charged with the supreme coercive function of the 
state, and the general will does not admit of being vested in 
a person or persons, yet it is true that the institutions of 
political society-those by which equal rights are guaranteed 
to members of such a society-are an expression of, and are 
maintained by, a general will. The sovereign should be 
regarded, not in abstraction as the wielder of coercive force, 
but in connection with the whole complex of institutions or 
political society. It is as their sustainer, and thus as the 
agent of the general will, that the sovereign power must be 
presented to the minds of the people if it is to command 
habitual loyal obedience ; and obedience will scarcely be 
habitual unless it is loya1, not forced. If once the coercive 
po'\ver, which must always be an incident of sovereignty, 
becomes the characteristic thing about it in its relation to 
the people governed, this must indicate one of two things ; 
either that the general interest in the maintenance of equal 
rights has lost its hold on the people, or that the sovereign 
~o longer adequately fulfils its function of maintaining such 
rights, and thus has lost the support derived from the 
general sense of interest in supporting it. It may be 
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doubt~d whether the former is evor really the case; but 
whatever explanation of the case may be the true one, it i1 
c~>rLain that when the idea of coercive force is that predomi­
nantly aRsociated with the law-imposing and law-enforcing 
power, then either a disruption of the state or a change iu 
the sources of sovereignty must sooner or later take place. 
In judging, however, whether this is the case, we must not 
be misled by words. In England, e.g., from the way in 
which many people speak of 'govemment,' we might 
suppose that it was looked on mainly as the wielder of 
coercive force; but it would be a mistake on that account to 
suppose that English people commonly regard the l:tws of 
the country as so much coercion, instead of as an institution 
in the maintenance of which they are interested. \Yhen 
they speak disapprovingly of ' government,' they are not 
thinking of the general system of law, but of a central 
administrative agency, which they think interferes mis­
chievously with local and customary administration. 

94. It is more true, then, to say that law, as the system 
of rules by which rights are maintained, is the expression of 
a general will than that the genera.l will is the sovereign. 
The sovereign, being a person or persons by whom in the 
last resort laws are imposed and enforced, in the long run 
and on the whole is an agent of the general will, contri­
butes to realise that will. Particuhr laws may, no doubt, 
be imposed and enforced by the sovereign, which conflict 
with the general will; not in the sense that if all the subject 
people could be got together to vote upon them, a majority 
would vote against them,-that might be or might not be,­
but in the sense that they tend to thwart those powers of 
action, acquisition, and self-development on the part of the 
members of the society, which there is always a general 
desire to extend (though the desire may not be enlightened 
as to the best means to the end), and which it is the business 
of the law to sustain and extend. The extent to which laws 
of this kind may be intruded into the general 'corpus juris' 
without social disruption it is impossible to specify. Pro­
bably there has never been a civilised state in which they 
bore more than a very small proportion to the amount of law 
which there was the strongest general interest in maintain· 
ing. But, so far as they go, they always tend to lessen the 
'habitual obedience' of the people, and thus to make the 
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aovereign cease to be sovereign. The hope must be that 
this will result in the transfer of sovereignty to other hands 
before a social disruption ensues; before the general 
system of law has been so far perverted as to lose its hold 
on the people. Of the possibility of a change in sovereignty 
without any detraction from the law-abiding habits of the 
people, France has lately given a conspicuous example. 
Here, however, it must be remembered that a temporary 
foreign conquest made the transition easier. 

95. (2) After what bus been said, we need not dwell 
long on the second question raised 1 concerning Rousseau's 
theory : Is there any truth in speaking of a sovereignty ' de 
jure' founded upon the' volonte generale 'P It is a distinc­
tion which can only be maintained so long as either 'sove­
reign ' is not used. in a determinate sense, or by 'jus' is 
understood. something else tha,n law or right established by 
law. If by 'sovereign' we understand something short of a 
person or persons holding the supreme law-ma,king u.nd law­
enforcing power, e.g. an English king who is often called 
sovereign, we might say that sovereignty was exercised 'de 
facto' but not 'de jure' when the power of such a 'sove­
reign' was in conflict with, or was not sanctioned by, the 
law as declared. and. enforced by the really supreme power. 
Thus an English king, so far as he ufl'ected to control the 
army or raise mom~y without the co-operation of Parliament, 
might be sa.id. to be sovereign 'de facto ' but not 'de jure'; 
only, however, on the supposition that the supreme law-mak­
ing and. law-enforcing power does not belong to him, and. thus 
that he is called 'sovereign' in other than the strict sense. 
If he were sovereign in the full sense 'de facto,' he could 
not fail to be so 'de jure,' i.e. legally. In such a state of 
things, if the antagonism between king and parliament 
continued for any length of time, it would have to be 
admitted tha.t there was no sovereign in the sense of a 
supreme la.w-making and law-enforcing power; tha.t sove­
reignty in this sense was in a.beyance, and that anarchy 
prevailed. Or the same thing might be explained by saying 
that sovereignty still resided 'de jure' with the king and 
parliament, though not ' de facto ' exercised by them ; but if 
we use such language, we must bear in mind that we are 
qualifying 'sovereignty~ by an epithet which neutralises its 

1 f Above, sec. 80.) 
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meaning as an actually supreme power. If, however, the 
king succeeded in establishing such a power on a perma,nent 
footing, he would have become sovereign in the full sense, 
and there would be no ground for sayiug, as before, that he 
was not sovereign 'de jure' ; for the qualifications' de jure' 
and 'not de jure,' in that sense in which they might be 
applied to a power which is not supreme, are equally 
inapplicable to the power of making and enforcing law 
which is supreme. The mona,rch's newly established supre­
macy may be in conflict with l::Lws tb::Lt were previously in 
force, but he has only to abolish those l::Lws in order to 
render it legal. If, then, it is still to be said to be not ' de 
jure,' it must be bec::Luse 'jus' is used for Romething else 
than law or right established by l::Lw; viz. either for 
'natural right' (if we ::Ldmit th::Lt there is such ::L thing), 
and ' natural right ' as not merely = n::Ltura,l power; or for 
certain claims which the members of the subject community 
have come to recognise as inherent in the community a.nd 
in themselves as members of it, chims reg::Lrded as the 
found::Ltion of law, not as founded upon it, ::Lnd with which 
the commands of the sovereign conflict. But even according 
to this meaning uf 'jus,' a sovereign in the strict Austinian 
sense, that is not so ' de jure,' is in the long run an 
impossibility. 'Habitual obedience' cannot be secured in 
the face of such claims. 

96. But whether or no in any qu::Llified sense of 'sove­
reign' or 'jus,' a sovereign that is not so 'de jure ' is 
po!:!sible, once understand by ' sovereign ' the determinate 
person or persons with whom the ultimate law-imposing and 
law~enforcing power resides, and by 'jus' law, it is then 
obviOusly a contradiction to spe::Lk of a sovereign ' de jure 'as 
distinguished from one ' de facto.' The power of the ulti­
mate imponent of law cannot be derived from, or limited by, 
law. The sovereign may no doubt by a legislative act of 
its own lay down rules as to the mode in which its power 
shall be exercised, but if it is sovereign in the sense sup­
posed, it must always be open to it to alter these rules. 
There can be no illegality in its doing so. In short, in what­
ever sense 'jus' is derived from the sovereign, in that sense 
no sovereign can hold his power ' de jure.' So Spinoza held 
that 'imperium' was 'de jure' indeed, but ' de jure 
naturali' ('jus naturale' =natural power), which is the 
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same as 'de jure di duo' ; only powers exercised in subortli­
nation to 'imperium' are 'de jure civili.' So Hobbes s:tid 
that there could be no 'unjust hw.' A l:tw was not a law 
unless enacted by a sovereign, 1tnd 'the just' being that to 
which the sovereign obliges, the sovereign could uot enact 
the unjust, though it might enact the inequitable and the 
permcwus, the ' inequitable' presumably meaning that 
which conflicts with a hw of nature, the 'pernicious' that 
which tends to wca.ken individuals or society. Rousseau 
retains the sa me notion of the 1mpeccability of the so>ereign, 
but on diflerent grounds. Every act of the sovereign is 
accordinb to him ' de jure,' not bec:tuse all right is derived 
from a supreme coercive power and the sovereign is that 
power, but because the sovereign is the general will, which 
is necessarily a "'ill for the good of all. The enactment of 
the sovereign could as little, on this ·dew, be 'inequitable' 
or ' pernicious ' as it could be ' unjust.' But this view 
necessitates a distinction between the sovereign, thus con­
ceived, and the actually supreme power of ma1..-ing and 
enforcing law as it exists anywhere but in what Rousseau 
considered a perfect state. Rousseau indeed generally 
avoids calling this actually supreme power 'sovereign,' 
though he cannot, as we have seen, altogether avoid it; 
and since, whatever he liked to call it, the existence of 
such a power in forms which according to him prevented 
its equivalence to the geneml will was almost everywhere a 
fact, his readers would naturally come to think of the 
actually supreme power as sovereign 'de facn,' in distinc­
tion from something else which was sovereign 'de jure.' 
And further, under the influence of Rousseau's view that 
the only organ of the general will was an a.ssembly of the 
whole people, they would naturally regard such an assembly 
as sovereign 'de jure,' and any other power actually supreme 
as merely sovereign 'de facto.' This opposition, however, 
really arises out of a confusion in the usage of the term 
' sovereign '; out of inability on the one side to hold fast 
the identification of sovereign with general will, on the 
other to keep it simply to the s~nse of the supreme law­
making and law-enforcing power. If 'sovereign' ='general 
will,' the distinction of 'de facto ' and ' de jure ' is inappli­
cable to it. A certain desire either is or is not the general 
will. A certain interest is or is not an interest in the 

K 
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common good. There is no sense in saying that such desire 
or interest is general will 'de jure' but not ' de facto,' or 
vice versa. On the other hand, if' sovereign' = the supreme 
L'tw-making and law-enforcing power, the di:-;tinetion is 
equally inapplicable to it. If any person or persons have 
this power at all, they cannot be said to have it merely ' de 
facto' while others have it 'de jure.' 

97. It may be urged with much truth that the actual 
possession of such power by a determinate person or persons 
is rather a convenient hypothesis of writers on jurisprudence 
than an actual fact; and, as we have seen, the actual con­
dition of things at certain times in certain states may 
conveniently be expressed by sa)'ing that there was a. 
sovereign ' de facto ' that was not so ' de jure,' or vice versa ; 
but only on the supposition that ' sovereign ' is not taken 
necessarily in the full sense of a supreme law-making and 
law-enforcing power. In a state of things that can be so 
described, however, there is no 'sovereignty' at all in the 
sense of an actually supreme power of making and enforcing 
law resident in a determinate person or persons. Sove­
reignty in this sense can only exist 'de facto'; and when it 
so exists, it ie obvious that no other can in the same sense 
exist 'de jure.' It may be denied indeed in particular cases 
that. an actually supreme power of making and enforcing 
law Is exercised' de jure,' in a sense of that phrase already 
explained (see section 95). Reasons were given for doubting 
whether a power could really maintain its sovereign attri­
butes if conflicting with 'jus,' in the sense thus explained. 
"But supposing that it could, the fact that it was not exer­
cised 'de jure' would not entitle us to say that any other 
person or. persons were sovereign 'de jure,' without altering 
the meamng of' sovereign.' If any one has supreme power 
'de facto,' that which any one else has cannot be supreme 
power. The qualification of a power as held not 'de facto' 
but' de jure' is one which destroys its character as supreme, 
i.e. as sovereign in the sense before us. 

98. It is only through trying to combine under the term 
'sovereign' the notions of the general will and of supreme 
power that we are led to speak of the people as sovereign 
' de jure,' if not ' de facto.' There would be no harm indeed 
in speaking of the general will as sovereign, if the natural 
a.ssociation of ' sovereign ' with supreme coercive power 
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could be got rid of; but as this cannot be, when once we 
have pronounced the g-eneral will 'sovereign,' we are pretty 
sure to identify the general will with a vote of the majority 
of citizens. A majority of citizens can be conceived as 
exercising a supreme coercive power, but a general will, in 
lhe sense of an unselfish interest in the common good which 
in various degrees actuates men in their dealings with each 
other, cannot be so conceived. Thus for the sovereignty, in 
an impalpable and unnatural sense, of the general will, we 
get n. Rovereignty, in the natural and demonstrable sense, of 
the multitude. But as the multitude is not everywhere 
supreme, the assertion of its sovereignty has to be put in 
the form that it is sovereign ' de jure.' The truth which 
underlies this proposition is that an interest in common 
good is the ground of political society, in the sense that 
without it no body of people would recognise any authority 
as having a claim on their common obedience. It is so far 
as a government represents to them a common good that the 
subjects are conscious that they ought to obey it, i.e. that 
obedience to it is a means to an end desirable in itself or 
absolutely. This truth is latent in Rousseau's doctrine of 
the sovereignty of the general will, but he confounds with 
it the proposition that no government has a claim on 
obedience, but that which originates in a vote passed by the 
people themselves who are called on to obey (a vote which 
must be unanimous in the case of the original compact, and 
carried by a majority in subsequent cases). 

99. This latter doctrine arises out of the delusion of 
natural right. The individual, it is thought, having a right, 
not derived from society, to do as he likes, can only forego 
that right by an act to which he is a party. Therefore he 
has a right to disregard a law unless it is pa~sed by an 
assembly of which he has been a member, and by the decision 
of which he has expressly or tacitly agreed to be bound. 
Clearly, however, such a natural right of the individual 
would be violated under most popular sovereignties no less 
than under one purely monarchical, if he happened to object 
to the decision of the majority; for to say, as Rousseau says, 
that he has virtually agreed, by the mere fact of residence 
in a certain territory, to be bound by the votes of the 
majority of those OCC'upying that territory, is a mere trick to 
save appearances. But in truth there is no such natural 
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right to do as one likes irrespectively of society. It is on 
the relation to 11 society, to other men recognising a. common 
good, that the individual's rights depend, as much as the 
gravity of a body depends on relations to other bodies. A 
right is a ·power claimed and recognised as coutl'ibutory to 
a common good. A right against society, in distinction 
from a right to be treated as a member of society, is a 
contradiction in terms. No one, therefore, has a. right to 
resist a law or ordinance of government, on the ground that 
it requires him to do what be does not like, and that he has 
not agreed to submit to the authority from which it proceeds; 
and if no one person has such a. right, no number of persons 
have it. If the common interest requires it, no right can 
be alleged against it. Neither can its enactment by popular 
vote enhance, nor the absence of such vote diminish, its 
right to be obeyed. Rousseau himself well says that the 
proper question for each citizen to ask himself in regard to 
~ny proposal before the assembly is not, Do I like or approve 
It? but, Is it according to the general will? which is only 
an~ther way of asking, Is it according to the general interest? 
It 1s only as the organ of this general interest that the 
popular vote can endow any law with the right to be obeyed; 
and Rousseau himself, if he could have freed himself from the 
presuppositions of natural right, might have admitted that, 
as the popular vote is by no means necessarily an organ of 
the general interest, so the decree of a. monarch or of an 
aristocratic assembly, nnder certain conditions, might be 
such an organ. 

100. But it may be asked, Must not the individual judge 
for himself whether a law is for the common good? and if 
he decides that it is not, is he not entitled to resist it? 
~therwise, not only will laws passed in the interest of indi­
VIduals or classes, and against the public good, have a claim 
to our absolute and permanent submission, but a government 
systematically carried on for the benefit of a few against the 
many can never be rightfully· resisted. To the first part 
of. this que11tion we must of course answer 'yes,' without 
qualification. The degree to which the individual judges 
for himself of the relation between the common good and 
the laws which cross the path of his ordinary life, is the 
measure of his intelligent, as distinguished from a merely 
instinctive, recognition of rights in others and in the state ; 
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and on this recognition again depends his practical under. 
standing of the difference between mere powers and rights 
as rceog-n i,-cll by himself. Supposing then the individua.l 
to have decided that some command of a 'political superior' 
is not for the common good, hO\V ought he to act in regard 
to it? In a country like ours, with a popular government 
and settled methods of enacting and repealing laws, the 
answer of common sense is simple and sufficient. He should 
do all he can by legal methods to get the command cancelled, 
but till it is cancelled he should conform to it. The common 
good must suffer more from resistance to a law or to the 
ordinance of a legal authority, than from the individual's 
conformity to a. particular law or ordinance that is bad, 
until its repeal can be obtained. It is thus the social duty of 
the individual to conform, and he can have no right, as we 
have seen, that is against his social duty; no right to any· 
thing or to do anything that is not involved in the ability to 
io his duty. 

101. But difficulties arise when either (1) it is a case of 
disputed sovereignty, and in consequence the legal authority 
of the supposed command is doubtful; or (2) when the 
government is so conducted that there are no legal means of 
obtaining the repeal of a law; or (3) when the whole system 
of a law a.nu government is so perverted by private intP-rests 
hostile to the public that there has ceased to be any common 
interest in maintaining it; or ('t) ,-a more frequent case,­
when the authority from which the objectionable command 
proceeus is so easily separable from that on which the main­
tenance of social order and the fabric of settled rights 
depenus, that it can be resisted without serious detriment to 
this order and fabric. In such cases, may there not be a. 
right of resistance based on a 'higher law' than the com­
mand of the ostensible sovereign ? 

102. (1) .As to cases where the legal authority of the 
iUpposed command is doubtful. In modern states the defi­
nition of sovereignty,-the determination of the person or 
persons with whom the supreme power of making and 
enforcing law legally resides,-has only been arrived at by 
a slow process. The European monarchies have mostly arisen 
out of the gradual conversion of feudal superiority into 
sovereignty in the strict sense. Great states, such as 
Germany and Italy, have been formed by the combination 
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of independent or semi-dependent states. In England tbe 
unity of the state goes back much further Umn anywhere 
else, but in England it wae but gradually that tlw rt•sidcnce 
of sovereignty jointly in king, lords, and commons came 
to be practically established, and it is still founded merely 
on a customary law. In the United States, with a. written 
constitution, it required all Austin's subtlety to detect where 
sovereignty lay, a~d he places it where probably no ordinary 
citizen of the United States had ever thought of it us 
resirling, viz. 'in the states' governments as forming one 
aggregate body: meaning by a state's government, not its 
ordinary legislature, but the body of citizens which appoints 
its ordinary legislature, and which, the union apart, is 
properly sovereign therein.' He bases this view on the 
provision in the constitution, according to which amend­
~ents to it are only valid 'when ratifiecl by the legislature 
ln. three-fourths of the several states, or by convention in 
three-fourths thereof.' (I, p. 268.) But no orclinary citizen 
:>f the United States probably ever thought of sovereignty 
except as residinrr either in the government of his state or 
in the federal go:ernment consisting of congress and presi­
dent, or sometimes in one way, sometimes in the other. In 
other countries, e.g. France, where since Louis :X IV the 
quarter in which sovereignty resides has at any given time 
been easily assignable, there have since the revolution been 
such frequent changes in the ostensible sovereicrn tlmt there 
might almost at any time have been a case for doubting 
whether the ostensible sovereign had such command over 
~he habitual obedience of the people as to be a sovereign 
m that sense in which there is a social duty to obey the 
sov~reign, as the representative of the common interest in 
80~Ia~ order; whether some prior sovereignty was not re<tlly 
still lll force, For these various reasons there have been 
occasio~s in the history of all modern states at which men, 
0 '!' bodies of men, without the conscious assertion of any 
right not .rounded upon law, might naturally deem them­
sei;es entitled to resist an authority which on its part 
clau~.ed a right-a legally established power-to enforce 
obedience, and turned out actually to possess the power of 
doing so. 

103. In such cases the truest retrospective account to be 
given of the matter will often be, that at the time there was 
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notlducr amountincr to a ri"ht on eith:·r side. A ri!rht is a. 0 t:) 0 ....... 

power of which the exercise by the individual or by some 
body of men is recognised by a society, either as itself 
directly essential to a common good, or as conferred by an 
authority of which the maintenance is recognised as so 
essential. But in cases of the kind described the authorities, 
appealed to on each side as justifying respectively compul­
sion and resistance, often do not command a sufficiently 
general recognition of their being necessary to the common 
good to enable them to confer rights of compulsion or resist­
ance. One or other of them may be coming to do so, or 
ceasing to do so, but rights, though on the Q.ne hand they 
are eternal or at least coeval with human society, on the 
other hand take time to form themselves in this or that 
particular subject and to transfer themseh·es from one sub­
ject to another; (just as one may hold reason to be eternal, 
and yet hold that it takes time for this or that being to 
become rational.) Hence in periods of conflict between 
local or customary and imperial or written law, between 
the constituent powers of a sovereignty, such as king and 
parliament in England, of which the relation to each other 
has not become accurately defined, between a falling and 
a rising sovereign in a period of revolution, between federal 
and state authorities in a composite state, the facts are best 
represented by saying that for a time there may be no right 
on either side in the conflict, and that it is impossible to 
determine precisely the stage a.t which there comes to be 
such a right on the one side as implies a definite resistance 
to right on the other. This of course is not to be taken to 
mean that in such periods rights in geneml are at an end. 
It is merely that right is in suspense on the pu.rticular point 
at issue between the conflicting powers. As we have seen, 
the general fabric of rights in any society does not depend 
on the existence of a definite and ascertained sovereignty, 
in the restricted sense of the words ; on the determination 
of a person or persons in whom supreme power resides; but 
on the control of the conduct of men according to certain 
regular principles by a society recognising common interests ; 
and though such control may be more or less weakened 
during periods of conflict of the kind supposed, it never ceases. 

104. It does not follow, however, because there may 
often not be strictly a right on either side in such periods ot 
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conflict, that there is not a good and an evil, a better and n 
~orse, on one side or the other. Of this we can only j m~ge 

Y reference to the end whatever it be, in which we conce1ve 
th ' e. good of man to consist. There may be clear g-round for 
saytng, in regard to any conflict, that one side rather tluw 
t?e other ought to have been taken, not because those on one 
~~de Were, those on the other were not, entitled to sn,y that 

ey had a right to act as they did, but because the common 
food of a nation or mankind was clearly promoted by one 
7e of action, not by the other. E.g. in the Americ:tn "·ru 
~ secession, though it would be difficult to say th:Lt a mn,n 
£ad not as much a right to fight for his seceding statn :ts 
~r the Union, yet as the special interest of the seceding 
~ ~t~s Was that of maintaining slavery, there wns reason for 
~ dtng that the side of the Union, not that of the seceding 
~ ates, was the one which ought to be taken. On the other 
t:nd, it do(.~ not follow that in a struggle for sovereignty 

e good of man is more served by one of the competing 
Powts than by the other. Good mn,y come out of the 
c~~ tct without one power contributing more to it than the 
~ er. There may thus IJu 118 little ground retrospectively 
tOr s · 
t k aymg that one side or the other ought to brwe been 
o~hen, as that men had a. right to talw one and not the 
is er. .At the same t1me, as regards the individual, there 
d ~0 r~ason for doubting that the better the motive which 
a:t rnune~ him to take this side or th:tt, the more he i& 
g ~ated In doing so by some unselfish desire for human 
0 ;? ? the more free he i!l from egotism, and th:Lt conceit or 
he tn~natedness which is a form of egotism, the more good 

~ l do whichever side he adopts. 
th d~5·. It ~s in such cases as we h:tve been considering that 
, / . IStJnctton between sovereign 'de facto ' and sovereign 
of ~~ure' arises. It has a natural meaning in the mouths 
th . ose who, in resisting some coercive power that claims 
to e1~?bedience, can point to another determinate authority 
~ ~ Ich they not only consider obedience clue, but to which 
tsUC d obedience in some considerable meusure is actuully 
ren ered; a meaning which it has not when all that can be 
opposed to sovereign 'de facto' is either a 'general will,' or 
the mere name of a fallen dynasty exercising no control 
over men in their dealinas with each other. But where this 

• • b 

Opposition can be used with a natur-ed meaning, it is a truer 
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!Lecount of the matter (as we have seen) to say that sovereignty 
\s in abeyance. The existence of competing powers, each 
affecting to control men in the same region of outward 
action, and each having partisans who regard it alone as en­
titled to exercise such control, implies that there is not that 
unity of supreme control over the outward actions of men 
which constitutes sovereignty and which is necessary to the 
complete organisation of a state. The state has either not 
reached complete organisation, or is for the time disorganised, 
the disorganisation being more or less serious according to 
the degree to which the everyday rights of men (their 
ordinary freedom of action and acquisition) are interfered 
with by this want of unity in the supreme control. 

106. In such a state of things, the citizen has no rule of 
'right' (in the strict sense of the word) to guide him. He 
is pretty sure to think that one or other of the competing 
powers has a right to his obedience because, being himself 
interested (not necessarily selfishly interested) in its support, 
he does not take account of its lacking that general recogni­
tion as a power necessary to the common good which is re­
quisite in order to give it a right. But we looking back may 
see that there was no such right. Was there then nothing 
to direct him either way? Simply, I should answer, the 
general rule of looking to the moral good of mankind, to 
which a necessary means is the organisation of the state, 
which again requires unity of supreme control, in the com­
mon interest, over the outward actions of men. The citizen 
ought to have resisted or obeyed either of the competing 
authorities, according as by doing so he contributed most to 
the organisation of the state in the sense explained. It 
must be admitted that without more knowledge and fore­
sight than the individual can be expected to possess, this 
rule, if he had recogniseJ it, could have afforded him no 
sure guidance ; but this is only to say that there are times 
of political difficulty in which the line of conduct adopted 
may have the most important effect, but in which it is very 
hard to know what is the proper line to take. On the other 
side must be set the consideration that the man who brings 
with him the character most free from egotism to the decision 
even of those questions of conduct, as to which established 
rules of right and wrong are of no avail, is most sure on the 
whole to take the line which yields the best results. 
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107. We come next to the question of the possible duty 
of resistance in cases where no lav•, acknowledged or half­
acknowledged, written or customary, can be appealed t~J 
against a command (general or particular) contrary to the 
public good; where no counter-sovereignty, in the nalura.l 
sense of the words, can be alleged against tha.t of the im­
ponent of the law; and where at the same time, from the 
people having no share, direct or indirect, in the govern­
ment, there is no means of obtaining a repeal of the la.w by 
legal means. I say the 'duty' of rcsist:wce because, from 
the point of view here adopted, there can be no 'right,' un­
less on the ground that it is for the common good, and if 
so, there is a duty. In writings of the seventeenth and 
eighteenth centuries, starting with the assumption of natural 
rights, the question was never put on its proper footing. It 
was not asked, When, for the sake of the common good, the 
citizen ought to resist the sovereign? but, \Yhat sort of in­
jury to person or property gave him a natural right to resist? 
Now there is sense in inquiring upon what sort and amount 
of provocation from government individuals inevitably will 
resi.st; how (in Spinoza's language) that 'indignatio' itJ 
excited which leads them 'in unum conspirare'; but there is 
none in asking what gives them a right to resist, unless we 
~uppose a wrong done to society in their persons ; and then 
It becomes a question not of right merely, but of duty, 
whether the wrong done is such as to demand resistance. 
Now when the question is thus put, no one presuma.bly would 
deny that under certain conditions there rnight be a duty 
of resistance to sovereign power. 

1?8. It is important, however, that instead of discussing 
the ri_ght of·a majority to resist, we should discuss the duty 
of resistance as equally possible for a minority and a ma.jorily. 
There. can be no right of a ma.jority of citizens, as such, 
to :es~st a sovereign. If by law, written or customary, the 
maJonty of citizens possess or share in the sovereign power, 
then any conflict that may arise between it and any power 
cannot be a conflict between it and the sovereign. The 
majority ~ay have a right to resist such a power, but it will 
not be a nght to resist a sovereign. If, on the other hand, 
the majority of citizens have no share by law or custom in 
the supreme law-making and law-enforcing power, they never 
ran have a right, simply as a majority, to resist that power. 
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In such a case, there may arise a social duty to resist, and 
the exercise of men's powers in fulfilment of that duty may 
be sustained by such a. general recognition of its being for 
the public good, as to become a right; but the resistance 
may be a duty before a majority of the citizens approve it, 
and does not necessarily become a duty when a majority of 
them do approve it; wL.ile that general recognition of its 
exercise us being for the common good, through which the 
power of resista,nce becomes a right, must be something 
more habitual and sustained and penetrating than any vote 
of a majority can convey. Incidentally, however, the con­
sideration of the attihHle of the mass of the people in regard 
to a contemplated resistance to established government must 
always be most important in determining the question 
whether the resistance should be made. It should be made, 
indeerl, if a.t a.ll, not because the majority approve it, but 
because it is for the public good; but account must be taken 
of the sta.te of mind of the majority in considering whether it 
is for the public good or no. The presumption must generally 
be tha.t resistance to :L government is not for the public good 
when made on grounds which the mass of the people can­
not appreciate; a.nd it must be on the presence of a strong 
and intelligent popular sentiment in favour of resistance 
tha.t the cha.nce of a.voiding anarchy, of replacing the exist­
ing government by a.nother effectual for its purpose, must 
chiefly depend. On the other hand, it is under the worst 
governments that the public spirit is most crushed; and thus 
in extreme cases there may be a duty of resistance in the 
public interest, though there is no hope of the resistance 
finding efficient popular support. (An instance is the Mazzi­
nian outbreaks in Italy.) Its repeated renewal and repeated 
failure may afford the only prospect of ultimately arousing 
the public spirit which is necessary for the maintenance of 
a government in the public interest. And just as there may 
thus be a duty of resistance on the part of a hopeless 
minority, so on the other side resistance even to a monarchic 
or oligarchic government is not justified by the fact that a 
majority, perhaps in some temporary fit of in-itation or im­
patience, is ready to support it, if, as may very well be, the 
objects for which government subsists-the general freedom 
of action and acquisition and self-development-are likely 
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to suffer from an overthrow of the government in the 
popular interest. 

109. No precise rule, therefore, can be laid down as to 
the conditions under which resistance to a despotic govern­
ment becomes a duty. But the general questions wbich the 
good citizen should ask himself in contemplating such resist­
ance will be, (a) What prospect is there of resistance to the 
sovereign power leading to a modification of its character or 
an improvement in its exercise without its subversion? (b) 
If it is overthrown, is the temper of the people such, arc the 
influences on which the general ma.intenancc of social order 
and the fa.bric of recognised rights depend so far separable 
from it, tha.t its overthrow will not mean a.narchy? (c) If its 
overthrow does lead to ana.rchy, is the whole system of law 
and government so perverted by priva.te interests hostile 
to the public, tha.t there has ceased to be any common in­
terest in ma.intaining it? 

110. Such questions are so little likely to be impartially 
considered at a time when resistance to a despotic govern­
ment is in contemplation, and, however impartially con­
sidered, are so intrinsica.lly difficult to answer, that it may 
seem absurd to dwell on them. No doubt revolutionists do 
and must to a great extent 'go it blind.' Such beneficent 
revolutions as there have been could not have been if they 
?id not. But in most of those questions of right and wrong 
m conduct, which ha.ve to be settled by consideration of the 
probable effects of the conduct, the estimate of effects which 
regulates our approval or disapproval upon a retrospective 
survey, and according to which we say that an act should or 
should not have been done is 1wt one which we could expect 
the agent himself to have ~ade. The effort to malre it would 
have paralysed his power of action. 

111. In the simple cases of mora.l duty, where there is 
no real doubt as to the effects of this or tha.t action, and 
danger ~rises from interested self-sophistica.tion, we ca.n 
best dec1de for ourselves whether we ought to act in this 
way or that by asking whether it is what is good in us-a 
disinterested or unselfish motive--tha.t moves us to a.ct in 
this way or that; and in judging of the actions of others, 
where the issues and circumsta.nces are simple, the moral 
question, the question of 'ought' or 'ought not,' is often 
best put in the form, How far was the action such as could 
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represent a good character? That indeed is the form in 
which the question should always be put, when the nature 
of the case admits it; since, as argued elsewhere [Prol. to 
Ethics, II, 1 aud n], it is only in its relation to chn.racter 
that action is in the full sense good or bad. But where the 
probable effects of a certain line of action are at the time of 
taking it very obscure, we cannot be sure that relatively 
the best character will lead a man to take the line which 
turns out best in the result, or that because a line of action 
has turned out well in result, the character of the man who 
adopted it was good. This being so, in judging of the act 
retrospectively we have to estimate it by the result simply, 
in abstraction from the character of the agent. Thus in 
looking back upon a revolutionary outbreak we can only 
judge whether it was vindicated by the result. If in the 
light of the result it appears that conditions were not 
present under which it would have furthered rather than 
interfered with the true objects of government, we judge 
that it should not have been made; if otherwise, we approve 
it,-judge that the persons concerned in it were doing their 
duty in acting ns they did. But whether they were really 
doing their duty in the full sense of the term in acting as 
they did in a case when the outbreak was succ~ssful, or not 
doing it in a case where it failed, is what we simply cannot 
tell ; for this depends on the state of character which their 
action represented, and that is beyond our ken. 

112. Such is the necessary imperfection under which all 
historical judgments labour, though historians are not apt 
to recognise it and would be thought much more dull if they 
did. 'rhey would have fewer readers if they confined them­
selves to the analysis of situations, which may be correctly 
made, and omitted judgments on the morality of individuals 
for which, in the proper sense, the data can never be forth­
coming. We scarcely have them for ourselves (except that 
we know that we are none of us what we should be), still 
less for our intimate acquaintance; not at all for men whom 
we only know through history, past or present. In regard 
to them, we can only fall back on the generalisation, that 
the best man-the man most disinterestedly devoted to the 
perfecting of humanity, in some form or other, in his own 
-person or that of others-is more likely to act in a way that 
ill good as measured by its results, those results again being 
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estimated with reference to an ideal of character, and that 
this is so even under circumstances of politic:tl complication. 
Appearances to the contrary, appearances of harm done 
from good motives, may be met by the considerations, (1) 
th~t there is often much egotism in what calls itself con­
SCientiousness, and that the 'conscientious' motives whicL 
le.a~ to mischievous acts may not be in the highest sense 
disinterested; (2) that to what we call the consequences of 
an action many influences contribute besides the action which 
we call the cause, and if evil seems to clog the consequences 
of action pure in motive, this may be due to other influences 
connected with motives less worthy, while the consequences 
which in the rough we call bad might have been worse but 
for the intervention of the purely-motived action ; (3) that 
the beneficent results are often put to the credit of the 
~ctions of selfish men when they should rather be credited to 
Influences more remote and complex, without which those 
actions would have been impossible or had no good effect, 
and which have arisen out of unselfish activities. We see 
the evil in a course of events and lay the blame on someone 
who should have acted differently, and whom perhaps we take 
as an instance of how good men cause mischief; but we do 
not see the greater evil which would otherwise have ensued. 

In regard to the questions stated above as those which 
the good citizen should set himself in contemplation of 
~ possible rebellion, though they are questions to which 
It .i~ impossible for a citizen in the beat. of .a revolutionary 
crisis t<> give a sufficient answer, and whiCh m fact can only 
be answered after the event, yet they represent objects which 
~he good citizen will set before himself at such times; and 
In proportion to the amount of good citizenship, as measured 
by interest in those objects, interest in making the best of 
existing institutions, in maintaining social order and the 
ge~eral fabric of rights, interest which leads to a bona fide 
estnnate of the value of the existing government in its 
relation to public good, will be the good result of the 
Political movement. 
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113. LooKING back on the political theories which we 
have discussed, we may see that they all start with putting 
the question to be dealt with in the same way, and that 
their errors are very much due to the way in which they put 
it. They make no inquiry into the development of society 
and of man through society. They take no account of other 
forms of community than that regulated by a supreme 
coercive power, either in the way of investigating their 
historical origin and connection, or of considering the ideas 
a.nd states of mind which they imply or which render them 
possible. They leave out of sight the process by which men 
have been clothed with rights and duties, and with senses of 
right and duty, which are neither natural nor derived from 
a sovereign power. They look only to the supreme coercive 
power on the one side and to individuals, to whom natural 
rights are ascribed, on the other, and ask what is the nature 
and origin of the right of that supreme coercive power as 
against these natural rights of individuals. The question so 
put can only be answered by some device for representing 
the individuals governed as consenting parties to the exercise 
of government over them. This they no doubt are so long 
as the government is exercised in a way corresponding to 
their several wishes ; but, so long as this is the case, there is 
no interference with their 'natura.l liberty ' to do as they 
like. It is only when this liberty is interfered with, that 
any occasion arises for an explanation of the compatibility of 
the sovereign's right with the natural right of the individual; 
and it is just then that the explanation by the supposition 
that the right of the sovereign is founded on consent, fails. 
But the need of the fictitious explanation arises from a wrong 
way of putting the question; the power which regulates our 
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COHduct in political society is conceived in too abstract a way 
on the one side, and on the other are set over agaiust it, as 
the subjects which it controls, individuals inve~tecl with all 
~h~ moral attributes and rights of humanity. But in truth 
~tIs only as members of a society, as recognising common 
Interests and objects, that individuals come to h~tve these 
att~butes and rights; and the power, which in a political 
society they have to obey, is derived from the development 
and systematisation of those institutions for the reg-ulation 
of a common life without which they would have no righte 
at all. 

114. To ask why I am to submit to the power of the 
state, is to ask why I am to allow my life to be regulated 
by that complex of institutions without which I litcrnJly 
should not have a life to call my own, nor should be able 
to ask for a justification of what I am called on to do. For 
that I may have a life which I can call my own, I must not 
only be conscious of myself and of ends which I present to 
myself as mine. I must be able to reckon on a certain freedom 
of action and ~cquisition for the attainment of those ends, 
and this can only be secured through common recooonition 
of this freedom on the part of each other by mcmbe~s of n 
society, as being for a common good. 'Without this, the 
very consciousness of having ends of his own ancl a life which 
he can direct in a certain ,vay, a life of which he can make 
something, would remain dormant in a man. It is true that 
slaves have been found to have this consciousness in hiooh 
development; but a slave even at ~is low~st has been partly 
made what he is by an ancestral hfe which was not one of 
B~avery pure and simple, a life in which certain elementary 
nghts were secured to the members of a society throuO'h 
their recognition of a common interest. He retains cm·h~n 
spiritual aptitudes from that state of family or tribal freedom. 
This, perhaps, is all that could be said of most of the 
slaves on plantations in modern times; but the shtvery of the 
ancient world, being mainly founded on captivity in war, wae 
compatible with a considerable amount of civilisation on the 
part of the slaves at the time when their slavery began. A 
Jewish slave, e.g., would carry with him into slavery a 
thoroughly developed conception of right and law. Slavery, 
moreover, implies the establishment of eome regular system 
of rights in the slave-owning society. The slave, especially 
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the domestic sl:we, has the signs and effects of this system 
all about him. Hence such elementary consciousness of 
rights-of powers th:tt are his own to make the best of-as 
the born slave may inherit from an ancestral life of freedom, 
finds a stimulus to its inward development, though no oppor­
tunity for outward exercise, in the habits and ideas of civilised 
life with which a common language enables the sbve to be­
come conversant, and which, through the sympathy implied 
in a common language, he to some extent makes his own. 
Thus the appearance in slaves of the conception that they 
should be masters of themselves, does not conflict with the 
proposition that only so far as a certain freedom of action 
and acquisition is secured to a body of men through their 
recognition of the exercise of that freedom by each other as 
being for the common good, is there an actua.lisation of the 
individual's consciousness of having life and ends of his own. 
The exercise, manifestation, expression of this consciousness 
through a freedom secured in the way described is necessary 
to its real existence, just as language of some sort is necessary 
to the real existence of thought, a.nd bodily movement to that 
of the soul. 

115. The demand, again, for a justification of what one is 
called on by authority to do presupposes some standard of right, 
recognised as equally valid for and by the person making the 
demand and others who form a society with him, and such 
a recognised standard in turn implies institutions for the 
regulation of men's dealings with each other, institutions of 
which the rela,tion to the consciousness of right may be cor:J.­
pared, as above, to that of language to thought. It cannot 
be said that the most elementary consciousness of right is 
prior to them, or they to it. They are the expressions in 
which it becomes real. As conflicting with the momentary 
inclinations of the individual, these institutions are a power 
which he obeys unwillingly; which he has to, or is made to, 
obey. But it is only through them that the consciousness 
takes shape and form which expresses itself in the question, 
' Why should I thus be constrained? By what right is my 
natural right to do as I like overborne ? ' 

116. The doctrine that the rights of government are 
founded on the consent of the governed is a confused way 
of stating the truth, that the institutions by which man is 
m.oralised, by which he comes to do what he sees that he 

L 
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must, as distinct from what he would like, express a con­
ception of a common good; that through them that conception 
takes form and reality; and that it is in turn through it11 
presence in the individual that they have a constraining 
power over him, a power which is not tlmt of mere ft:ar, still 
less a physical compulsion, but which leads him tu do what 
he is not inclined to because there is a law tha,t he should. 

Rousseau, it will be remembered, speaks of the 'social 
pact' not merely as the found<Ltion of sovereignty or civil 
government, but as the foundation of morality. Through it 
man becomes a moral agent; for the slavery to appetite he 
substitutes the freedom of subjection to a self-imposed law. 
If he had seen at the same time that rights do not begin till 
duties begin, and that if there was no morality prior to the 
pact there could not be rights, he might have been saved 
from the error which the notion of there being natural rights 
introduces into his theory. But though he does not seem 
himself to have been aware of the full bearing of his 
own conception, the conception itself is essentittlly true. 
Setting aside the fictitious representation of un original 
covenant as having given birth to that common 'ego' or 
general will, without which no such covenant would have 
been possible, and of obligations arising out of it, as out of 
a bargain made between one man and another, it remains 
true that only through a recognition by certain men of a 
~~mon interest, and through the expression of that recog­
mtiOn in certain regulations of their dealings with each other, 
could morality originate, or any meaning be gained for such 
terms as ' ought' and 'right' and their equivalents. 

117. Morality, in the first instance, is the observance of 
such regulations, and though a higher morality, the morality 
?fthe character governed by' disinterested motives,' i.e. by 
mterest in some form of human perfection, comes to differ­
entiate itself from this primitive morality consisting in the 
observance of rules established for a common good, yet this 
ou~ward morality is the presupposition of the higher mo­
rahty · Morality and political subjection thus have a common 
l!lource, 'political subjection' being distinguished from that 
of a slave, as a subjection whjch secures rights to the subject. 
That common source is the rational recognition by certain 
human beings-it may be merely by children of the same 
parent--of a common well-being which is their well-being, 
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and which they conceive as their well-being whether at any 
moment any one of them is inclined to it or no, and the 
embodiment of Umt recognition in rnlcs by which the 
inclinations of the imlividuals are restrained, and a corre­
sponding freedom of action for the attainrucnt of well-being 
on the whole is secured. 

118. From this common source morality and political 
subjection in all its forms alway a retain two elements in 
comruon, ono consisting in antagonism to some inclination, 
the other consisting in the consciousness that the anta­
gonism to incliwttion is foulllled on rea.'lon or on the con­
ception of some adequate good. It is the antagonism to 
inclination involved in the moral life, as alone we know it, 
that makes it proper to speak analogically of moral 'laws' 
and 'impera,tives.' It must be remembered, however, that 
such language is analogical, and that there is an essential 
difference between laws in the strictest sense (hws which 
are indeed not adequately described as general comruands of 
a political superior, sanctioned by liability to pains which 
that superior can inflict, but in which a command so sanc­
tioned is au essential element), and the laws of conscience, 
of which it is the peculiar dignity that they have no external 
imponent and no sanction consisting in fear of bodily evil. 
The rehttion of constraint, in the one case between the man 
:tnd the externally imposed law, in the other between some 
particular desire of the ma.n and his consciousness of some­
thing absolutely desirable, we naturally represent in English, 
when we reflect on it, by the common term 'must.' 'l ?mtst 
connect with the main drainage,' says the householder to 
himself, reflecting on an edict of the Local Board. ' I must 
~.ry to get A.B. to leave off drinking,' he says to himself, 
reflecting on a troublesome moral duty of benevolence to his 
neighbour. And if the 'must' in the former case represents 
in part the knowledge that compulsion may be put on the 
man who neglects to do what he must, which is no part of 
its meaning in the second, on the other hand the consciousness 
that the constraint is for a common good, whicb wholly 
constitutes the power over inclination in the second case, 
must alw:"Lys be an element in that obPdience which is 
properly called obedience to law, 0r civil or political 
obedience. Simple fear can never constitute such obedience. 
To represent it as the basis of civil subjection is to confound 
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the citizen with the slave, and to represent the motive which 
is needed for the restraint of those in whom the civil sense 
is lacking, and for the occasional reinforcements of the law­
abiding principle in others, as if it were the normal influence 
in habits of life of which the essential value lies in their 
being independent of it. How far in any particular act of 
conformity to law the fear of penalties may be operative, it 
is impossible to say. What is certain is, that a habit of 
subjection founded upon such fear could not be a basis of 
political or free society; for to this it is necessary, not 
indeed that everyone subject to the laws shou 1<1 b.tke part in 
voting them, still less that he should consent to their 
application to himself, but that it should represent an idea 
of common good, which each member of the society can 
make his own so far as he is rational, i.e. capn ble of the 
conception of a common good, however much particular 
passions may lead him to ignore it and thus necessitate the 
use of force to prevent him from doing that which, so far 
a.s influenced by the conception of a common good, he would 
willingly abstain from. 

119. ·whether the legislative and administrative agencies 
?f society can be kept in the main free from bias by private 
mterests, and true to the idea of common good, without 
popular control ; whether again, if they can, that 'civil 
sense,' that appreciation of common good on the part of the 
subjects, whieh is as necessary to a free or political society 
as the direction of law to the maintenance of a common good, 
can be kept alive without active participation of the people in 
leg~slative functions ; these are que~tions of circumstances 
WhiCh perhaps do not admit of unqualified answers. The views 
of ~h.ose who looked mainly to the highest development of 
pohbcallife in a sino-le sm:tll society, have to be modified if 
the object sought for~ is the extension of political life to the 
largest number of people. The size of modern states renders 
~eces~ary the substitution of a representative system for one 
m whiCh the citizens shared directly in legislation, and this so 
far tends to weaken the active interest of the citizens in the 
common weal, though the evil may partly be counteracted 
by giving increased importance to municipal or communal 
administration. In some states, from the want of homo­
geneity or facilities of communication, a representative 
legislature is scarcely possible. In others, where it exists, o 
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great amount of power, virtually exempt from popular con­
trol, baa to be left with what Rousseau would have called 
the 'prince or magistrate.' In all this there is a lowering 
of civil vitality as compared with that of the ancient, and 
perhaps of some exct•ptionally developed modern, common­
wealths. But perhaps this is a liemporary loss that we have 
to bear as the price of having recognised the claim to citizen­
ship as the claim of all men. Certainly all political ideals, 
which require active and direct participation by the citizens 
in the functions of the sovereign state, fail us as soon as we 
try to concei vc their realisation on the wide area even of 
civilised mankind. It is easy to conceive a. better system 
than tha.t of the great states of modern Europe, with their 
national je:tlousies, rival armies, and hostile tariffs; but the 
condition of any better state of things would seem to be the 
recognition of some single constraining power, which would 
be even more remote from the active co-operation of the in­
dividual citizen than is the sovereign power of the great 
states at present. 

120. These considerations may remind us how far re­
moved from any foundation in their own will the require­
ments of the modern state must seem to be to most of those 
who have to submit to them. It is true that the necessity 
which the state lays upon the individual is for the most part 
one to which he is so accustomed that he no longer kicks 
against it; but what is it, we may ask, but an external 
necessity, which he no more lays on himself than he does 
the weight of the atmosphere or the pressure of summer 
heat and winter frosts, that compels the ordinary citizen to 
pay rates and taxes, to serve in the army, to abstain from 
walking over the squire's fields, snaring his hares, or fishing 
in preserved streams, to pay rent, to respect those artificial 
rights of property which only the possessors of them have 
any obvious interest in maintaining, or even (if he is one of 
the 'proletariate') to keep his hands off the superfluous 
wealth of his neighbour, when he has none of his own to 
lose P Granted that there are good reasons of social ex­
pediency for maintaining institutions which thus compel the 
mdividual to actions and forbearances that are none of his 
willing, is it not abusing words to speak of them as founded 
on a conception of general good? A conception does not 
float in the air. It must be somebody's conception. Who~ 
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conception, then, of general good is it that these institutions 
represent? Not that of most of the people who couform to 
them, for they do so because they are made to, or Lave come 
to do so habitually from having bc·en long made to; (i.e. from 
tleing frightened at the consequences of not conforming, 
not consequences which fo1low from not conforming in the 
ordinary course of nature, but consequences which the state 
inflicts, artificial consequences.) Bnt when a man is said 
to obey an authority from interest in a common goou, some 
other good is meant than that which consists in escaping 
the puniRhment which the authority would inflict on dis­
obedience. Is then the conception of common good which is 
alleged a conception of it on the part of those who founded 
or who maintain the institutions in question P But is it not 
certain that private interests have been the main agents ir .. 
establishing, and are still in maintaining, at any rate all the 
more artificial rights of property P Have not our modern 
states, again, in nearly every case been founded on conquest, 
and are not the actual institutions of government in great 
measure the direct result of such conquest, or, where revo­
lutions have intervened, of violence which has been as little 
governed by any conception of general good P Supposing 
that philosophers can find exquisite reasons for consideriuo 
the institutions and requirements which have resulted fro~ 
all this self-seeking and violence t9 be contributory to the 
common good of those who have to submit to them, is it not 
trifling to speak of them as founded on or representing a 
conception of this good, when no such conception Las in­
fluenced those who established, maintain, or submit to them? 
And is it not seriously misleading, when the requirements of 
the state have so largely arisen out of force directed by 
selfish motives, and when the motive to obedience to those 
req~irements is determined by fear, to speak of them a& 
haVIng a common source with the morality of which it is 
admitted that the essence is to be disinterested and spon­
taneous? 

121. If we would meet these objections fairly, certain 
admissions must be made. The idea of a common good 
which the state fulfils has never been the sole influence 
actuating those who have been agenls in the historica,l pro­
cess by which states have come to be formed; and even so 
far as it has actuated them, it has been only aa conceived in 
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some very imperfect form tha.t it ha.s done so. This is equally 
true of those who contribute to the forma.tion and ma.in­
tenance of states rather as agents, and of those who do so 
rather as patients. No one could pretend tha,t even the 
most thoughtful and dispassionate publicist is capable of the 
idea of the good served by the state to which he belongs, in 
all its fulness. He apprehends it only in some of its bear­
ings; but it is as a common good that he apprehends it, i.e. 
not as a good for himself or for this ma.n or that more tha.n 
another, but for all members equally in virtue of their rela,­
tion to each other and their common nature. The idea. 
which the ordinary citizen lms of the commou good served 
by the state is much more limited in content. Very likely 
he does not think of it a.t all in connection with anything 
that the term 'sta.te' represents to him. But he has a. clea.r 
understanding of certain interests 11nd rights common to 
himself with his neighbours, if only such as consist in getting 
his wages pn.id at the end of the week, in getting his money's 
worth 11t the shop, in the inviolability of his own person a.nd 
that of his wife. Habitually 11lld instinctively, i.e. without 
asking the reason why, he regards the cla.im which in these 
respects he makes for himself as conditiona.l upon his recog­
nising a like claim in others, and thus as in the proper sense 
a right,-a claim of which the essence lies in its being com­
mon to himself with others. Without this instinctive recog­
nition he is one of the 'dangerous classes,' virtually outlawed 
by himself. vVith it, though he have no reverence for the 
'state ' under that name, no sense of an interest shared with 
others in maintaining it, he has the needful elementary con­
ception of a common good maintained by law. It is the 
fault of the state if this conception fails to make him a loyal 
subject, if not an intelligent patriot. It is a sign that the 
state is not a true state; that it is not fulfilling its primary 
function of maintaining law equaJly in the interest of all! 
but is being administered in the interest of classes; whence 
it follows that the obedience which, if not rendered willingly, 
the state compels the citizen to render, is not one that he 
feels any spontaneous interest in rendering, because it does 
not present itself to him as the condition of the maintenance 
of those rights and interests, common to himself with his 
ueighbours, which he understands. 

122. But if the law which regulates private relations ana 
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its administration are so equally applied to all, that all who 
are capable of a common interest are prompted by that in­
terest to conform to the law, the result is still only the loyal 
subject as distinct from the intelligent patriot, i.e. as di:;tinct 
from the man who so appreciates the good which in common 
with others he derives from the sta.te-from the n:ttion 
organised in the form of a self-governing commuuity to 
which he belongs-as to have a pas:;ion for serviug it, 
whether in the way of defending it from external attack, 
or developing it from within. The citizens of the Roman 
empire were loyal subjects; the admimble maintenance of 
private rights made them that; but they werL~ not intelli~ent 
patriots, and chiefly because they were not, the empire fell. 
That active interest in the service of the state, whieh makes 
patriotism in the better sense, cu,n hardly arise while the in­
dividual's relation to the st.ate is that of a passive recipient of 
protection in the exercise of his rights of person and property. 
While this is the case, he will give the stale no tb:wks fur 
the protection which he will come to tldw as a nmtter of 
course, and will only be conscious of it when it dL'sccuds upon 
him with some unusual demand for service or pa.yment, and 
then he will be conscious of it in the wa,y of resL•utmeut. If 
he is to have a higher feeling of political duty, he must take 
part in the work of the state. He must, h<LVe a sha,re, direct 
or indirect, by himself acting as a member or by voting for 
the members of supreme or provincial assemblies, in nutkiug 
and maintaining the laws which he obeys. Only thus will he 
learn to regard the work of the state as a whole, and to transfer 
to the whole the interest which otherwise his particular ex­
perience would lead him to feel only in that part of its work 
that goes to the maintenance of his own and his neighbour's 
rights. 

123. Even then his patriotism will hardly be the passion 
which it needs to be, unless his judgment of what he owes 
to the state is quickened by a feeling of which the 'patria,' 
the fatherland, the seat of one's home, is the natural object; 
and of this feeling the state becomes the object only so far 
as it is an organisation of a people to whom the individual 
feels himself bound by ties analogous to those which bind 
him to his family, ties derived from a common dwelling­
place with its associations, from common memories, traditions 
~~ond customs, and from the common ways of feeling and 



WILL, NOT FORCE, IS THE BASIS OF THE STATE. x3l 

thmking which a common language and still more a common 
literature embodies. Such an organisation of an homo­
geneous people the modern state in most cases is (the two 
Austrian states being the most conspicuous exceptions), and 
such the Roman state empha,tically was not. 

124. But, it will be said, we are here again falling back 
on our unproved assumption that the state is an institution 
for the promotion of a common good. This granted, it is not 
difficult to make out that in most men at any rate there is a 
sufficient interest in some form of social well-being, sufficient 
understanding of the community between their own well­
being and that of their neighbours, to make them loyal to 
such ar institution. But the question is, whether the pro­
motion of a common good, at any rate in any sense appreciable 
by the multitude, is any necessary characteristic of a state. 
It is admitted tha,t the outward visible sign of a. state is the 
pres0nce of a supreme or independent coercive power, to 
which habitual obedience is rendered by a certain multitude 
of people, and that this power may often be exercised in a 
manner a.pparently detrimental to the general well-being. 
It may be the case, as we have tried to show that it is, that a 
power which is in the main so exercised, and is generally 
felt to be so, is not likely long to maintain its supremacy; 
but this does not show that a state cannot exist without the 
promotion of the common good of its subjects, or that (in 
any intelligible way) the promotion of such good belongs to 
the idea of a state. A short-lived state is not therefore not 
a state, and if it were, it is rather the active interference 
with the subject's well-being, than a failure to promote it, 
that is fatal to the long life of a state. How, finally, can the 
state be said to exist for the sake of an end, or to fulfil an 
idea, the contemplation of which, it is admitted, has had 
little to do with the actions which have had most to do with 
bringing states into existence P 

125. The last question is a crucial one, which must be 
met at the outset. It must be noticed that the ordinary 
conception of organisation, as we apply it in the interpreta­
tion of nature, implies that agents may be instrumental in 
the attainment of an end or the fulfilment of a.n idea of 
which there is no consciousness on the part of the organic 
agents themselves. If it is true on the one hand that the 
intel"IIretation of nature by the supposition of ends external 
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to it, with reference to which its processes are directed, hiUI 
been discarded, and that its rejection bas been the condition 
of growth in an exact knowledge of nature, on the other 
hand the recognition of ends immanent in nature, of ideas 
realised within it, is the basis of a scientific explanation of life. 
The phronomena of life are not ideal, in the sense in which 
the ideal is opposed to that which is sensibly verifiable, but 
they are related to the processes of material change which 
are their conditions, as ideas or ideal ends which those pro­
cesses contribute to realise, because, while they determine 
the processes (while the processes would not be what they 
are but for relation to them), yet they are not those processes, 
not identical with any one or number of them, or all of them 
together. Life does not reside in any of the organs of life, 
or in any or all of the processes of material change through 
which these pass. Analyse or combine these as you will, you 
do not detect it as the result of the aualysis or com hi nation. 
It is a function or end which they realise acconling to a 
plan or idea which determines their existence before they 
exist and survives their disappearance. If it were held, then, 
that the state were an organised community in the same 
sense in which a living body is, of which the members at 
once contribute to the function called life, and are made 
what they are by that function, according to an idea of 
which there is no consciousness on their part, we should only 
be following the analogy of' the established method of in­
terpreting nature. 

126. The objection to such a view would be that it repre­
sents the state as a purely natural, not at all as a moral, 
organism. Moral agency is not merely au agency by which 
an end is attained, or an idea realised, or a function fulfilled, 
but an agency determined by an idea on the part of the 
agent, by his conception of an end or function ; and the 
state would be brought into being and sustained by merely 
natural, as opposed to moral, agency, unless there were a 
consciousness of ends-and of ends the same in principle 
with that served by the state itself-on the part of those by 
whom it is brought into being, and sustained. I say 'ends 
the same in principle with that served by the state itself,' 
because, if the state arose out of the action of ruen deter­
mined, indeed, by the consciousness of ends, but ends wholly 
heterogeneous to that xealised by the state, it would not be 
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n. moral institution, would not stand in n.ny moral relation 
to men. Now among the influences that have operated in 
the formation of states, a large part, it must be admitted, are 
simply natural. Such are the influences of climate, of dis­
tribution of mountain and plain, land and water, &c., of all 
physical demarcations and means of communication. But 
these, it is clear, are only organic to the formation of states 
so far as, so to speak, they take a character, which does not 
belong to them as merely natural, from agencies distinctively 
human. 

127. 'Human, if you like,' it may be replied., 'but not 
moral, if a moral agency implies any reference to a social or 
human good, to a, good which the individual desires because 
it is good for others, or for mankind, as well as himself. In 
the earth-hunger of conquering hordes, in the passions of 
milita.ry despots, in the pride or avarice or vindictiveness 
which moved snch men as Louis XI or Henry VIII to over­
ride the semi-anarchy of feudalism with a real sovereignty, 
what is there of reference to such good? Yet if we suppose 
the influence of such motives as these, together with the 
natural influences just spoken of, to be erased from the 
history of the formation of sta,tes, its distinguishing features 
are gone.' 

128. The selfish motives described must not, any more 
than the natural influences, be regarded in abstraction, if 
we would understand their true place in the formation of 
states. 'l'he pure desire for social good does not indeed 
operate in human afl'airs unalloyed by egotistic motives, but 
on the other hand what we call egotistic motives do not act 
without direction from an involuntary reference to social 
good,-' involuntary' in the sense that it is so much a matter 
of course that the individual does not distinguish it from 
his ordinary state of mind. The most conspicuous modern 
instance of a man who was instrumental in working great 
and in some wa.ys benefici~Ll changes in the political order of 
Europe, from what we should be apt to call the most purely 
selfish motives, is N a.poleon. Without pretending to analyse 
these motives precisely, we may say that n. leading one was 
the passion for glory; but if there is to be truth in the state­
ment that this passion governed Napoleon, it must be 
qualified by the farther statement that the passion was itself 
governed by social influences, operative on him, from which 
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it derived its particular direction. With all his egotism, 
his individuality was so far governed by the action of the 
national spirit in and upon him, that he could only glorify 
himself in the greatness of France; and though the uationa1 
spirit expressed itself in an efl'ort after greatness which was 
in many ways of a mischievous and delusive kind, yet it 
again had so mnch of what may be called the spirit of 
humanity in it, that it required satisfaction in the belief 
that it was serving mankind. Hence the aggrandiscmcnt 
of France, in which Napoleon's passion for glory satisfied 
itself, had to take at least the semblance of a deliverance of 
oppressed peoples, and in taking the semblance it to a great 
extent performed the reality; at any rate in western Ger­
many and northern Italy, wherever the Code Napoleon was 
introduced. 

129. It is thus that actions of men, whom in thcmselvP.s 
we reckon bad, are 'overruled' for good. There is nothing 
mysterious or unintelligible in such 'overruling.' There is 
nothing in the effect which we ascribe to the 'overruling,' 
any more than in any effect belonging to the ordinary course 
of nature, which there was not in the cause as it really 
was and as we should see it to be if we fully understood it. 
The appearance to the contrary arises from our taking too 
partial and abstract a view of the cause. \V e look at the 
~ction e.g. of Napoleon with reference merely to the self­
ishness of his motives. We forget how fa.r his motives, in 
respect of their concrete reality, in respect of the actual 
nature of the ends pursued as distinct from the particular 
relation in which those ends stood to his personality, were 
mad: for him by influences with which his selfishness Lad 
nothmg to do. It was not his selfishness that made France 
~ nation, or presented to him continuously an end consisting 
m ~he national aggrandisemeut of France, or at particular 
periods such ends as the expulsion of the Austrians from 
Italy, the establishment of a centralised political order in 
France on the basis of social equality, the promulgation of 
the civil code, the maintenance of the French system along 
the Rhine. His selfishness gave a particular character to 
his pursuit of these ends, and (so far as it did so) did so for 
evil. Finally it led him into a train of action altogflther 
mischievous. But at each stage of his career, if we would 
understand what his particular agency really was, we must 
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take account of his ends in their full character, as determined 
by influences with which his passion for glory no doubt 
co-operated, but which did not origiuate with it or with him, 
and in some measure represented the struggle of mankind 
towards perfection. 

130. And not only must we thus correct our too abstract 
vic"·s of the particular agency of such a man as Napoleon. 
If we would understand the apparent results of his action, 
we must bear in mind how much besides his particular 
agency has really gone to produce them, so far as they were 
good; how much of unnoticed effort on the part of men 
obscure because unselfish, how much of silent process in the 
general he;trt of man. Napoleon was called the 'armed 
soldier of revolution,' and it was in that character that he 
rendered what service he did to men; but the revolution 
was not the making of him or his likes. Cmsar again we 
have learnt to regard as a benefactor of mankind, but it waE 
not Cwsar that made the Roman law, through which chiefly 
or solely the Roman empire became a blessing. The idiosyn­
crasy, then, of the men who have been most conspicuous in 
the production of great changes in the condition of mankind, 
though it has been au essential element in their production, 
has been so only so far as it has been overborne by influences 
and directed to ends, which were indeed not external to the 
men in question-which on the contrary helped to make them 
inwardly and spiritually what they really were-but which 
formed no part of their distinguishing idiosyncrasy. If 
that idiosyncrasy was conspicuously selfish, it was still 
not through their selfishness that such men contributed to 
mould the institutions by which nations have been civilised 
and developed, but through their fitness to act as organs of 
impulses and ideas which had previously gained a hold on 
some society of men, and for the realisation of which the 
means and conditions had been preparing quite apart from 
the action of those who became the most noticeable instru­
ments of their realisation. 

131. The assertion, then, that an idea of social good is 
represented by, or realised in, the formation of states, is not 
to be met by pointing to the selfishness and bad passions of 
men who have been instrumental in forming them, if there 
is reason to think that the influences, under the direction 
of which these passions became thus instrumental, are due to 
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the action of such an idea. And when we spenJr thus we do 
not refer to any action of the idea otherwise than in the con­
sciousness of men. It may be legitimate, as we have seen, 
to consider ideas as existing and acting otherwise, and per­
haps, on thinking the matter out, we should find ourselves 
compelled to regard the idea of social good as a communi­
cation to the human consciousness, a consciousness developiug 
itself in time, from an eternally complete consciousness. 
But here we are considering it o.s a source of the moral 
action of men, and therefore necessarily as having its seat 
in their consciousness, and the proposition advanced is that 
such an idea is a determining element in the conseiousuess 
of the most selfish men who have been instrumental in the 
formation or maintenance of states; that only through its 
influence in directing and controlling their actions could 
they be so instrumental; and that, though its active presence 
in their consciousness is due to the institutions, the organ­
isation of life, under which they are born and bred, the 
existence of these institutions is in turn due to the action, 
nuder other conditions, of the so. me idea in the minds of men, 

132. It is the necessity of a suprC'me coercive power to 
the existence of a state that gives plausibility to the view 
that the action of merely selfish passions may lead to the 
formation of states. They have been motive causes, it would 
seem, in the processes by which this 'imperium' has been 
es~ablisbed; as, e.g., the acquisition of milita,ry power by a 
tnbal chieftain, the cnnquest of one tribe by another, tha 
supersession of the independent prerogatives of families by a. 
tyrant which was the antecedent condition of the formation 
of states in the ancient world, the supersession of feudal 
prerogatives by the royal authority which served the same 
purp~se in modern Europe. It is not, however, supreme 
coerc1ve power, simply as such, but supreme coercive powe:r 
exercised in a certain way and for certain ends, that makes 
a state; viz. exercised according to law, written or custom­
ary, and for the maintenance of rights. The abstract con­
sideration of sovereignty has led to these qualifications being 
overlooked. Sovereignty= supreme coercive power, indeed, 
but such power as exercised in and over a state, which 
means with the qualifications specified ; but the mischief of 
beginning with an inquiry into sovereignty before the idea 
of a state has been investigated, is that it leads us to adopt 
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this abstract notion of sovereignty, as merely supreme co­
ercive power, and then, when we come to think of the state 
as distinguished by sovereignty, makes us suppose that 
supreme coercive power is all that is essential to a state, 
forgetting that it is rather the state that makes the sovereign, 
than the sovereign that makes the state. Supposing one 
man had been master of all the slaves in one of the states of 
the American U uion, there would have been a multitude of 
men under one supreme cocrch·e power, but the slaves and 
the master would have formed no state, because there would 
have been no recognised rights of slave against slave 
enforced by the master, nor would dealings between master 
and slaves have been regulated by any law. The fact that 
sovereign power, as implied in the fact of its supremacy, can 
alter any laws, is apt to make us overlook the necessity of 
conformity to hw on the part of the sovereign, if he is to be 
the sovereign of a state. A power that altered laws other­
wise than accoru in g to law, according to a constitution, WI·itten 
or unwritten, would be incompatible with the existence of a 
state, which is a body of persons, recognised by each other 
as having rights, and possessing certain institutions for the 
maintenance of those rights. The office of the sovereign, as 
an institution of such a society, is to protect those rights 
from invasion, either from without, from foreign nations, or 
from within, from members of the society who cease to 
behave as such. Its supremacy is the society's independence 
of such attacks from without or within. It is an agency of 
the society, or the society itself acting for this end. If the 
power, existing for this end, is used on the whole otherwise 
than in conformity either with a formal constitution or with 
customs which virtually serve the purpose of a constitution, 
it is no longer an institution for the maintenance of rights 
and ceases to be the agent of a state. We only count Russia. 
a state by a sort of courtesy on the supposition that the 
power of the Czar, though subject to no constitutional control, 
is so far exercised in accordance with a recognised tradition 
of what the public good requires as to be on the whole a sus­
tainer of rights. 

It is true that, just as in a state, all law being derived 
from the sovereign, there is a sense in which the sovereign 
is not bound by any law, so there is a sense in which all 
rights are derived from the sovereign, and no power which 
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t:.he sovereign refuses to allow can be a right; but it is only 
in the sense that, the sovereign being the state acting in a 
certain capacity, and the state being an institution for the 
more complete and harmonious maintenance of the rights 
of its members, a power, claimed as a right, but which the 
state or sovereign refuses to allow, cannot be really com" 
patible with the general system of rights. In other words, 
it is true only on the supposition that a state is made a state 
by the functions which it fulfils of maintaining the rights of 
its members as a whole or a system, in such a W<LY that none 
gains at the expense of another (no one has any power 
guaranteed to him through another's being deprived of that 
power). Thus the state, or the sovereign as a characteristic 
institution of the state, does not create rights, but gives 
fuller reality to rights already existing. It secures and ex­
tends the exercise ofpowers, which men, influenced in dealing 
with each other by an idea of common good, had recognised 
in each other as being capable of direction to that common 
good, and had already in a certain measure secured to each 
other in consequence of that recognition. It is not a state 
unless it does so. 

133. It may be said that this is an arbitrary restriction 
of the term ' state.' If any other word, indeed, can be found 
to express the same thing, by all means let it be used instead. 
But some word is wanted for the purpose, because as a matter 
of fact societies of men, already possessing rights, and whoso 
dealings with each other have been regulated by customs 
co~formable to those rights, but not existing in the form to 
which the term 'state' has just been applied (i.e. not having 
a systematic law in which the rights recognised are har­
monised, and which is enforced by a power strong enough 
at once to protect a society against disturbance within and 
aggression from without), have come to take on that form. 
A word is needed to express that form of society, both 
according to the idea of it which has been operative in the 
minds of the members of the societies which have undergone 
the change described (an idea only gradually taking shape 
as the c~ange proceeded), and according to the more explicit 
and distmct idea of it which we form in reflecting on the 
process. The word ' state ' is the one naturally used for the 
purpose. The exact degree to which the process must have 
been carried before tha term 'state' can be applied to the 
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people in which it has gone on, cannot be precisely deter­
mined, but as a matter of fact we never apply it except in 
~ases where it has gone some way, and we are justified in 
speaking of the sta,te according to its idea as the society in 
which it is completed. 

134. It is a mistake then to think of the state as an 
aggregation of individuals under a sovereign ; equally so 
whether we suppose the individuals ns such, or apart from 
what they derive from society, to possess natural rights, or 
suppose them to depend on the sovereign for the possession 
of rights. A state presupposes other forms of community, 
with the rights that arise out of them, and only exists as 
sustaining, securing, and completing them. In order to 
make a sta.te there must have been families of which the 
members recognised rights in each other (recognised in each 
other powers capable of direction by reference to a common 
gooJ) ; there must further have been intercourse between 
families, or between tribes that have grown out of families, 
of which each in the same sense recognised rights in the 
other. The recognition of a. right being very short of its 
definition, the admission of a right in each other by two 
parties, whether individuals, families, or tribes, being very 
different from agreement as to what the right consists in, 
what it is a right to do or acquire, the rights recognised 
need definition and reconciliation in a general law. When 
such a general law has been arrived at, regulating the 
position of members of a family towards each other and the 
dealings of families or tribes with each other; when it is 
voluntarily recognised by a. community of families or tribes, 
and maintained by a power strong enough at once to enforce 
it within the community and to defend the integrity of the 
community against attacks from without, then the elementa.ry 
state has been formed. 

135. That, however, is the beginning, not the end, of the 
state. When once it has come into being, new rights arise 
in it (1) through the claim for recognition on the part of 
families and tribes living on the same territory with those 
which in community form the state, but living at first in 
some relation of subjection to them. A common humanity, 
of which language is the expression, necessarily leads to 
the recognition of some good as common to these families 
with those which form the state. This is in principle the 

M 
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recognition of rights on their part; and the consequent 
embodiment of this recorrnition in the laws of the state is 

0 

their admission as members of it. (Instances of this process 
are found in the states of Greece and the early history of 
Rome.) (2) The same thing umy happen in regard to 
external communities ('external' teiTitori:tlly), whether 
these have been already formed into states or no. It may 
happen through the conquest of one by :wother, through 
their submission to a common conqueror, as under the 
Roman empire, or through voluntary com hi nation, as with 
the Swiss cantons and the United States of America. 
However the combination may arise, it results in new rights 
as between the combined communities within the system of 
a single state. (3) The extended intercourse Lctwcen indi­
viduals, which the formation of the state renders possible, 
leads to new complications in their dealings with each other, 
and with it to new forms of right, especially in regrtrd to 
property; rights as far removed from any obvious foundation 
on the swum cuiquc principle as the right of a college to the 
grea~ ~ithes of a parish for which it does nothing. (4) The 
admm1stration of the state gives rise to rights, to the 
establishment of powers necessary for itR administration. 
(S) ~ew situations of life m~LY arise out of the extended 
deahngs of man with man which the state renders possible 
(e.~. through the crowding of population in certain localities) 
":hich make new modes of protecting the people a matter 
VIrtually of right. And as new rights arise in the state 
once formed, so further ~urposes are served. It leads to a 
dev_elopment and moralisation of man beyond the stage 
which they must have reached before it could be possible. 

1 136. On this I shall dwell more in my next course of 
~ctures. What I am now concerned to point out is tha.t, 

owever necessary a factor force may have been in the 
~rocess by which states have been formed and transformed, 
~~ has ?nly been such a factor as co-operating with those 
1 ~as, Without which rights could not exist. I say' could not 
exut, not~ ?ould not be recognised,' because rights are made 
by recogmt1on. There is no rirrht 'but thinking makes it 

' 0 so ; none that is not derived from some idea that men have 
~bout. each other. Nothing is more real than a right, yet 
1ts . ex1s~ence is purely ideal, if by ' ideal ' is meant that 
whiCh 1s not dependent on anything material but has its 
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being solely in consciousness. It is to these ideal renlities 
that force is subordinate in the crea.tion and development 
of states. The force of conquest from without, the force 
exercised within communities by such agents as the early 
Greek tyrants or the royal suppressors of feudalism in 
modern Europe, has only contributed to the formation of 
states in so f:tr as its effects have taken a character which 
did not belong to them as effects of force; a character due to 
their operation in a moral world, in which rights already 
existed, resting on the recognition by men of each other as 
determined, orca pable of being determined, by the conception 
t:~f a common good. It is not indeed true tha,t only a state 
can produce a state, though modern history might seem to 
favour that notion. As a matter of fact, the formation of 
modern states through feudalism out of an earlier tribal 
system has been dependent on ideas derived from the Roman 
state, if not on institutions actually handed down from it; 
and the improvement and development of the state-system 
which has taken place since the French Revolution has been 
through agencies which all presuppose and are determined 
by the previous existence of states. But the Greek states, 
so far as we know, were a first institution of the kind, not 
a result of propagation from previously existing states. But 
the action which brought them into being was only effectual 
for its purpose, because the idea of right, though only in the 
form of family or tribal right, was already in operation. 
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PRINCIPLES OF POLITICAL OBLIGATION. 

HAS THE OITIZFJN RIGHTS AGAINST TJIE 
STA'l'E l 

137. I PROPOSE to pursue the inquiry, begun in my last 
course, into the nature and functions of the state. In the 
last course we were chiefly occupied with criticism. "\Ve 
have seen that no true conception of the rights of individuals 
against each other or against the sta.te, or of the rights of 
the state over individuals, can be arrived at, while we look 
upon the state merely as an aggregation of individuals under 
a sovereign power that is able to compel their obedience, 
and consider this power of compelling a general obedience 
to be the characteristic thing in a state. So long as this 
view is retained, no satisfactory answer can be given to the 
question, by what right the sovereign compels the obedience 
of individuals. It can only be met either by some device 
fqr representing the individuals as so consenting to the 
exercise of sovereign power over them that it is no violation 
?f ~h~ir individual rights, or by representing the rights of 
md1v1duals as derived from the sovereign and thus as having 
no existence against it. But it is obviously very often 
against the will of individuals that the sovereign power is 
exercised over them ; indeed if it were not so, its character­
istic as a power of compulsion would be lost; it would not 
be a sovereign power; and the fact that the majority of a 
given multitude may consent to its exercise over an uncon­
senting minority, is no justification for its exercise over that 
minority, if its justification is founded on consent; the 
representation that the minority virtually consent to be 
bound by the will of the majority being an obvious fiction. 
On the other hand, the theory that all right is derived from 
a sovereign, that it 1s a power of which the sovereign secures 
the exercise to the individual, and that therefore there ca.u 
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be no right against the soverdgn, conflicts with the primary 
demands of lmma,n consciousness. It implies the identitica­
Hon of 'I ought' with 'I am forced to.' Reducing the 
'right' of the sovereign simply to a power, it makes it 
unintelligible that this power should yet represent itself as 
n right, and claim obedience to itself us such. No such 
theory indeed admits of consistent statement. To say (with 
Hobbes) that a law may be inequitable or pernicious, 
though it cannot be unjust, is to admit a criticism of laws, 
a distinction between those enactments of the sovereign 
which are what. they should be and those which are not. 
And. this is to recognise the individ.ual's demand for a justifi­
cation of the laws which he obeys; to ad.mit in effect that 
there is some rule of right, of which the iud.ividual is con­
scious, and to which law ought to conform. 

138. It is equally impossible, then, to hold that the right 
of the sovereign power in a state over its members is de­
pendent on their consent, and, on the other hand, that these 
members have no rights except such as are constituted. and 
conferred upon them by the sovereign. The sovereign, and 
the state itself as distinguished. by the existence of a sovereign 
power, presupposes rights and is an institution for their 
maintenance. But these rights do not belong to individuals 
as they might be in a state of natme, or as they might be if 
each acted irrespectively of the others. They belong to them 
as members of a society in which each recognises the other as 
an originator of action in the same sense in which he is con­
scious of being so himself (as an 'ego,' as himself the object 
which determines the action), and thus rega.rds the free 
exercise of his own powers as depeud.ent upon his allowing 
an equally free exercise of his powers to every other member 
of the society. There is no harm in saying that they belong 
to individuals as such, if we understand what we mean by 
'individual,' and if we mean by it a self-determining subject, 
conscious of itself as one among other such subjects, and of 
its relation to them as making it what it is; for then there is 
no opposition between the attachment of rights to the in­
dividuals as such and their derivation from society. They 
attach to the individuaJ, but only as a member of a society of 
free agents, as recognising himself and recognised by others 
to be such a member, as doing and done by accordingly. A 
right, then, to act unsocially,-to act otherwise than as 
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belonging to a society of which each member keeps the 
exercise of his powers within the limits necessary to the like 
exercise by aU the other mernbers,-is u contradiction. No 
one can say that, unless he has conseuted to such a limita­
tion of his powers, be has a right to resist it. The fact of 
his not consenting would be an extinction of all right on his 
part. 

139. The state then presupposes rights, and rights of 
mdividua1s. It is a form which society takes in order 
to maintain them. But rights have no bei11g except in a 
society of men recognising each other as i:uot Kat Ofi-OtoL. They 
are constituted by that mutual recognition. In analysing 
the nature of any right, we may conveniently look at it on 
two sides, and consider it as on the one hand a. claim of the 
individual, arising out of his rational nature, to the free 
exercise of some faculty; on the other, as a concession of that 
claim by society, a power given by it to the individual of 
putting the claim in force. But we must be on our guard 
against supposing that these distinguishable sides have any 
really separate existence. It is only a man's consciousness 
of ~av~g an object in common with others, a well-being 
which IS consciously his in being theirs and theirs in beino 
his,-only the fact that they are recognised by him and h: 
by them as having this object,-that gives him the claim 
described. There can be no reciprocal claim on the part of 
a man and an animal each to exercise his powers unim­
peded by the other, because there is no consciousness common 
to them. But a claim founded on such a common conscious­
ness is already a claim conceded; already a claim to which 
rea~ity is given by social recognition, and thus implicitly 
a nght. 

140. It is in this sense that a slave has 'natural rights.' 
They are 'natural' in the sense ofbeingindependent of, and in 
conflict with, the laws of the state in which he lives, but they 
are not independent of social relations. They arise out of 
the fact that there is a consciousness of objects common to 
the slave with those among whom he lives,-whether other 
slaves or ~he family of his owner,-and that this conscious­
ness constitutes at once a claim on the part of each of those 
who share it to exercise a free activity conditionally upon his 
allowing a like activity in the others, and a recognition of this 
claim by the others through which it is realised. The slave 
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thus derives from his socia.l rehttions a real right which the 
la.w of the state refuses to admit. The ln,w cannot prevent 
him from acting and being treated, within certa.in limits, as 
a member of a society of persons freely seeking a. common 
good. Now that C'apability of living in a certain limited com­
munity with a cerbtin limited number of human beings, 
which the slave c:Lnnot be prevented from exhibitiug, is in 
principle a capability of living in community with any other 
human beings, supposing the necessary training to be allowed; 
and as every such capability constitutes a right, we are 
entitled to say that the slave has a right to citizenship, to a 
recognised equality of freedom with any and every one with 
whom he has to do, and that in refusing him not only 
citizenship but the means of training his capability of 
citizenship, the state is >iolating a right founded on that 
common human consciousness which is evinced both by the 
language which the slave speaks, and by actual social re­
lations subsisting between him and others. And on the 
s::tme principle upon which a. state is violating natural rights 
in m::tintaining sl::tvery, it does the same in using force, 
except under the necessity of self-defence, against members 
of another community. Membership of any community is so 
far, in principle, membership of all communities as to con­
stitute a right to be treated as a freeman by all other men, 
to be exempt from subjection to force except for pr~vention 
of force. 

141. A man may thus have rights as a member of a. 
family or of human society in any other form, without being a 
member of a state at all,-rights which remain rights though 
any particular shLte or all states refuse to recognise them ; 
and a member of a state, on the ground of that capability of 
living as a freeman among freemen which is implied in his 
being a member of a state, has rights as against all other 
states and their members. These latter rights are in fact 
during peace recognised by all civilised st.'Ltes. It is the 
object of 'private international law' to reduce them to 
a system. But though it follows from this that the state 
does not create rights, it may be still true to say that the 
members of a state derive their rights from the state and 
have no rights ag::tinst it. We httve already seen that a 
right against society, as such, is an impossibility; that every 



146 PRINCIPLES OF POLITICAL OBLJO,\ TION. 

right is derived from some social relation; that a right 
against any group of associated men dl'pends on association, 
as 'taos Kat OfLOtos, with them and with some otht'r men. Now 
for the member of a stn.te to say that his rights are dPrived 
from his social relations, and to say that they are derived 
from his position as member of a state, are the same thiug. 
The state is for him the complex of those social rela,tions 
out of which rights arise, so f1Lr as those rights have come 
to be regulated and harmonised according to a general law, 
which is recognised by a certain multitude of persons, and 
which there is sufficient power to secure against violation 
from without and from within. The other forms of com­
munity which precede and are independent of the form11tion 
of the state, do not continue to exist outside it, nor yet are 
they superseded by it. They are carried on into it. They 
become its organic members, supporting its life and in turn 
maintained by it in a new harmony with each other. Thus 
the citizen's dghts, e.g. as a husband or head of a family or 
a holder of property, though such rights, arising out of other 
social relations than that of citizen to cilizen, existed when 
as yet there was no state, are yet to the citizt>n derived from 
~he state, from that more highly developed form of society 
In which the association of the fttmily and that of possessors 
who respect each other's possessions are included as in a 
fuller whole; which secures to the citizen his family rights 
and his rights as a holder of property, but under conditions 
and limitations which the men~bership of the fuller whole­
the reconciliation of rights arising out of one sort of social 
capability with those arising out of another-renders 
necessary. Nor can the citizen have any right against the 
state, in the sense of a right to ad otherwise than as a 
member of some society, the state being for its members the 
society of societies, the society in which all their claims 
upon each other are mutually adjusted. 

142. But what exactly is meant by the citizen's acting 
'as a member of his state ' ? What does the assertion that 
he can have no right to act otherwise than as a member of 
his state amount to? Does it mean that he has no right to 
disobey the law of the state to which he belongs, whatever 
that law may be P that he is not entitled to exercise his 
powers in any way that the law forbids and to refuse to 
exercise them in any way that it commands P This question 
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was virtually dealt with bc·fore 1 in considering the justifiability 
of resistance to an ostensible sovereign. The only unqualified 
answer th:Lt can be gi>en to it is one that may seem too 
general to be of much practical use, viz. that so far as the 
laws anywhere or at any time in force fulfil the idea of a. 
state, there can be no right to disobey them; or, that there 
can be no right to disobey the law of the state except in the 
interest of the state; i.e. for the purpose of making the 
state in respect of its actual l::tws more completely correspond 
to what it is in tendency or idea, viz. the reconciler and 
sushLiner of the rights that arise out of the social relations 
of men. On this principle there can be no right to disobey 
or evade any particular l::tw on the ground that it inter­
feres with any freedom of action, any right of managing 
his children or 'doing what he will with his own,' which 
but for that law the individual would possess. Any power 
which has been allowed to the individual up to a certain 
time, he is :Lpt to regard as permunently his right. It bas, 
indeed, been so far his right, if the exercise of that power 
ha.s been ullowed with any reference to social good, but it 
does not, as he is apt to think, remain his right when a law 
has been enacted that interferes with it. A man e.g. has 
been allowed to drive at any pace he likes through the 
streets, to build houses without any reference to sanitary 
conditions, to keep his children at home or send them to 
work 'analphabetic,' to buy or sell alcoholic drinks at his 
pleasure. If laws are passed interfering with any or all of 
these powers, he says that his rights are being violated. 
But he only possessed these powers as rights through mem­
bership of a society which secured them to him, and of which 
the only permanent bond consists in the reference to the 
well-being of its members as a whole. It has been the 
social recognition grounded on that reference that has 
rendered certain of his powers rights. If upon new con­
ditions arising, or upon elements of social good being taken 
account of which had been overlooked before, or upon persons 
being taken into the reckoning as capable of participation in 
the social well-being who had previously been treated merely 
as means to its attainment,-if in any of these ways or 
otherwise the reference to social well-being suggest the 
necessity of some further regulation of the individual's 

1 f Above, l<·ctions I 00, I 01.) 
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liberty to do as he pleases, he can plead no rig-ht against 
this regulation, for every right that he has pu>;scssed ha.s 
been dependent on that social judgment of its compatibility 
with general well-being which in respect to the liberties in 
question is now reversed. 

143. 'Is then,' it ma.y be asked, 'the general judgment 
as to the requirements of social well-being so absolutely 
authoritative tha.t no individual right can exist against it? 
What if according to this juugment the institution of slavery 
is so necessary tha.t citizens a.re prohibited by law from 
teaching slaves to read and from harbouring runa.ways? 
or if according to it the maintenance of a. certain form of 
worship is so necessary tha.t no other worship can be allowed 
and no opinion expressed antagonistic to it? Has the 
individual no rights aga.iust enactments founded on such 
accepted views of socia.l well-being?' We may answer: A 
right against society as such, a. right to act without reference 
to the needs or good of society, is an impossibility, since 
every right depends on some socia.l rela.tion, a.nd a. right 
against a.ny group of associated men depends upon associa.­
tion on some footing of equality with them or with some 
other men. We saw how the right of the slave rea.lly rested 
on this basis, on a. social capacity shown in the footing 
?n which he actually lives with other men. On this principle 
It would follow, if we rega.rd the shLte as the sustainer 
and harmoniser of socia.l relations, that the individual can 
have no right against the state; that its law must be to him 
of absolute authority. But in fact, as actual st<ttes at best 
fulfil but partially their iueal function, we cannot apply this 
rule to practice. The genera.l principle tha.t the citizen must 
never act otherwise than a.s a. citizen, does not curry with it 
an obligation under all conditions to conform to the law of 
his state, since those la.ws may be inconsistent with the true 
end of the state as the sustainer and ha.rmoniser of social 
r~lations. The assertion, however, by the citizen of any 
right which the state does not recognise must be founded 
on a reference to an acknowledged sociu,l good. The fact 
that the individual would like to exercise the power cla.imed 
as a right does not render the exercise of it a right, nor does 
the fact that he has been hitherto allowed to exercise it render 
it a right, if social requirements have arisen under changed 
conditions. or have newly come to be recognised, with 
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which its exercise is incompatible. The reason that the 
assertion of an illL•gal right must be founded on reference to 
acknowledged social good is that, as we have seen, no exercise 
of a power, however a bstractcdly desirable for the promotion 
of human good it might be, can be claimed as a right unless 
there is some common consciousness of utility shared by the 
person making the claim and those on whom it is made. It 
is not a question whether or no it ought to be claimed as a 
right; it simply cannot be claimed except on this condition. 
It would h:tve lwen impossible, e.g., in an ancient state, where 
the symbol of socifLl union was some local worship, for a 
monotheistic reformer to claim tL right to uttempt the 
subversion of tlmt worship. If n, duty to do so had suggested 
itself, consciousness of the duty could ne,·er have expressed 
itself in the form of a claim of right, in the absence of any 
possible sense of a public interest in the religious revolution 
to which the cl:tim could be ucldressed. Thus, just as it is 
not the exercise of every power, properly claimuble as a right, 
that is a right in the full or explicit sense of being legn.lly 
established, so it is not every power, of which the exercise 
would be desimble in an ideal st:Lte of things, that is properly 
claimuble as a right. The condition of its being so claimable 
is th:Lt its exercise should be contributory to some social good 
which the public conscience is capable of appreciating, not 
necessarily one which in the existing prevalence of private in­
terests can obtain due acknowledgment, but still one of which 
men in their actions and hmguage show themselves to be aware. 

144. Thus to the question, Has the individual no rights 
against enactments founded on imperfect views of social 
well-being? we may answer, He has no rights against 
them founded on any right to do as he likes. Whatever 
counter-rights he has must be founded on a relation to the 
social well-being, and that a relation of which his fellow­
citizens are aware. He must be able to point to some public 
interest, generally recob'nised as such, which is involved in 
the exercise of the power claimed by him as a right; to show 
that it is not the general well-being, even as conceived by 
his fellow-citizens, but some special interest of a class that 
is concerneJ in preventing the exercise of the power claimed. 
In regard to the right of teaching or harbouring the slave, 
he must appeal to the actual capacity of the slave for com­
munity with othf\r men as evinced in the manner described 
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above, to the recognition of this capacity as shown by the 
actual behaviour of the citizens in many respects towards 
the slave, to the addition to social well-being that results 
from the realisation of this capacity in all who posses~ it 
through rights being legally guaranteed to them. In this 
way he must show that the reference to social well-being, 
?n which is founded the recognition of powers as rights, 
if fairly and tborouO'hly carried out, leads to the exercise of 
powers in favour ;'f the sla.ve, in the manner described, 
not to the prohibition of that exercise as the supposed law 
prohibits it. The response which in doing so he elicits from 
the conscience of fellow-citizens shows that in talking of 
~he slave as 'a man and a brother,' he is exercising what is 
llllplicitly his riO'ht,though it is a right which has not become 
e:xpli · 0 
th Clt through legal enactments. This response supplies 

e factor of social recognition which, as we have seen, is 
;ecessary in order to render the exercise of any power a right. 

0 • have an implicit right, however, to exercise a power 
V:hlch the law disallows is not the sa.me thing as lmving a 
rt?ht to exercise that right. The right may be claimed 
~lthout the power being actually exercised so long as the 
a~v prohibits its exercise. The question, therefore, would 
an~e whether the citizen was doing his duty as such­
~cbng as a member of the state-if he not merely did what 

; could for the repeal of the bw prohibiting the instruction 
~ fi a slave or the assistance of runaways, but himself in 

e ance of the law instructed and assisted them. As a 
ftl~ral rule, no doubt, even bnd laws, laws representing 
t~e Interests of classes or individuals as opposed to those of 
d' e community, should be obeyed. There can be no right to 
t~sobey them, even while their repeal is urged on the grouud 
~t they violate rights, because the public interest, on 

; c? all rights are founded, is more concerned in the general 
? ~~l.ence to law than in the exercise of those powers by 
m. lVIduals or classes which the objectionable htws unfairly 
~nthhold. The maintenance of a duty prohibiting the 
~mport of certain articles in the interest of certain lllanu-
ac~urers would be no justification for smuggling these 

a;;lcles. The smuggler acts for his private gain, as does 
t e man ';ho buys of him ; and no violation of the htw 
for t~e pnvate gain of the violator, however unfair the 
law 'VIolated, can justify itself by reference to a recognised 
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public good, or consequently be vindicated as a right. ~n 
the other hand, there may be cases in which the pubhc 
interest-not merely according to some remote philosopher's 
view of it but accordino- to conceptions which the people , 0 

are able to assimilate-is best served by a violation of some 
actual law. It is so in regard to slavery when the public 
conscience has come to recognise a capacity for right (for 
exercising powers under the control of a reference to general 
well-being) in a body of men to whom legal rights have 
hitherto been refused, but when some powerful class in its 
own interest resists the alteration of the law. In such a 
case the violation of the law on behalf of the slave is not 
only not a violation in the interest of the violator; the 
general sense of right on which the general observa.nce of 
law depends being represented by it, there is no danger 
of its making a breach in the law-abiding habits of the 
people. 

145. 'But this,' it will be said, 'is to assume a condition 
of things in which the real difficulty of the question dis­
appears. What is to be done when no recognition of the 
implicit rights of the slave can be elicited from the public 
conscience; when the legal prohibitions described are sup­
ported by the only conceptions of genera.l good of which th.e 
body of citizens is capable P Has the citizen still a right to 
disregard these legal prohibitions ? Is the assertion of such a 
right compatible with the doctrine that social recognition of 
any mode of action as contributory to the common good is 
necessary to constitute a right so to act, and that no member 
of a state can have a right to act otherwise than according 
to that position P' The question, be it observed, is not as to 
the right of the slave, but as to the right of the citizen to 
treat the slave as having rights in a state of which the law 
forbids his being so treated. The claim of the slave to be 
free, his right implicit to have rights explicit, i.e. to 
membership of a society of which each member is treated 
by the rest as entitled to seek his own good in his own way, 
on the supposition that he so seeks it as not to interfere with 
the like freedom of quest on the part of others, rests, as we 
have seen, on the fact that the slave is determined by con­
ceptions of a good common to himself with others, as shown 
by the actual social relations in which he lives. No state­
law can neutralise this right. The state may refuse him 
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family rights and rights of property, but it cannot help his 
living as a member of a family, acting and being treated as 
a father, husband, son, or brother, and therefore cannot ex­
tinguish the rights which are necessarily involved in his so 
acting and being so treated. Nor can it prevent him frlnn 
appropriating things and from associating with others on the 
understanding that they respect each other's appropriations, 
and thus possessing and exercising rights of property. He 
has thus rights which the state neither gives nor can take 
away, and they amount to or constitute a right to freedom 
in the sense explained. The state, under which the sla.ve 
is a slave, refusing to recognise this right, he is not limited 
in its exercise by membership of the state. He has a right 
to assert his right to such membership in any wa.y compatible 
with that susceptibility to the claims of huma.n fellowship 
on which the right rests. Other men have chtims upon him, 
conditioning his rights, but the sta.te, as such, which refuses 
to recognise his rights, has no claim on him. The obliga,tion 
to observe the law, because it is the law, does not exist for 
him. 

146. It is otherwise with the citizen. The slave has a claim 
upon him to be treated in a certain way, the claim which is 
properly described as that of a common humanity. But the 
state which forbids him so to treat the slave has also a claim 
upon him, a claim which embodies many of the claims that 
arise out of a common humanity in a form that reconciles 
them with each other. Now it may be argued that the 
clai.~ of the state is only absolutely paramount on the sup­
position that in its commands and prohibitions it takes 
accou?t of all the claims that arise out of human fellowship; 
that 1t~ authority over the individual is in principle the 
authonty of those claims, taken as a whole ; that if, as in 
the case supposed, its ordinances conflict with those claims as 
possesse~ by a certain class of persons, their authority, which 
IS essentially a conditional or derived authority, disappears; 
that a disregard of them in the interest of the claims which 
they disregard is really conformity to the requirements of 
t~e state according to its true end or idea, since it interferes 
w1th none of the claims or interests which the state has its 
value in maintaining or protecting, but, on the contrary, forces 
on the attention of members of the state claims which they 
hitherto disregarded; and that if the conscience of the 
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citizens is so far mastered by the special private interests 
which the institution of slavery breeds that it cannot be 
brought to recognise action on the slave's behalf as con­
tributory to a common good, yet there is no ground under 
such conditions for considering a mnn's fellow-citizens to be 
the sole organs of the recognition which is needed to render 
his power of action a right; that the needful recognition is 
at any rate forthcoming from the slave, and from all those 
acquainted with the action in whom the idea of a good 
common to each man with others operates freely. 

147. This may be truly urged, but it does not therefore 
follow that the duty of befriending the slave is necessarily 
paramount to tbe d•tty of obeyinf the law which forbids his 
being befriended: and if it is po:mble for the latter duty to 
be pttramount, it will follow, on the principle that there is no 
right to violate a duty, -that under certain conditions the 
right of helping the slave may be cancelled by the duty of 
obeying the prohibitory law. It would be so if the violation 
of law in the interest of the slave were lirt.ble to result in 
general anarchy, not merely in the sense of the dissolution 
of this or that form of civil combination, ~ut of the disap­
pearance of the conditions under which any civil combination 
is possible ; for such a destruction of the state wou!d mean 
a general loss of freedom, a general substitution of force for 
mutual good-will in men's dealings with each other, that 
would outweigh the evil of any slavery under such limitations 
IUld regulations as an organised state imposes on it. 
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I. PRIVATE RIGHTS. 

THE RIGHT TO LIJt'E AND LIBERTY. 

148. RETURNING from this digression, we resume our con· 
sideration of the nature and functions of the state. In order 
to understand this nature, we must understand the nature of 
those rights which do not come into being with the state, 
but arise out of social relations that may exist where a state 
is not; it being the first though not the only office of the 
state to maintain those rights. They depend for their ex­
istence, indeed, on society, a society of men who recognise 
each other as 'tuo£ Kat OJJ.Otot, as capable of a common well­
being, but not on society's having assumed the form of a 
state. They may therefore be treated as claims of the in­
dividual without reference to the form of the society which 
concedes or recognises them, and on whose recognition, as we 
have seen, their nature as rights depends. Only it must be 
borne in mind that the form in which these claims are 
admitted and acted on by men in their dealings wi% each 
other. varies with the form of society ; that the actual form, 
e.g., m which the individual's right of property is admitted 
under a patriarchal regime is very different from that in which 
it is admitted in a state; and that though the principle of 
each right is throughout the same, it is a principle which 
only comes to be fully recognised and acted on when the 
state has not only been formed, but fully developed accordi11g 
to its idP-a. 

149. The rights which may be treated as independent of 
the state in the sense explained are of course those which 
are commonly distinguished as private, in opposition to 
public rights. 'If rights be analysed, they will be found to 
consist of several kinds. For, first, they are such as regard 
a man's own person; secondly, such as regard his dominion 
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over the external and sensible things by which he is sur. 
rounded; thirdly, such as regard his private relations as a. 
member of a family; fourthly, such as regard his social state 
or condition as a member of the community: the first of 
which classes may be designated as pasonal rights ; the 
second, as rights of properly; the third, as rights in privatB 
relation.~; and the fourth, as public rights.' (Stephen, Comm., 
I, p. i3G.) 

150. An objection might fairly be nmde to distinguishing 
one class of rights as 'personal,' on the ground that all 
rights are so; not merely in the legal sense of 'person,' 
according to which the proposition is a truism, since every 
right implies a person as its subject, but in the moral sense, 
since all rights depend on that capacity in the individual 
for being determined by a conception of well-being, as an 
object at once for himself and for others, which constitutes 
personality in the moral sense. By personal rights in the 
above classification are meant rights of life and liberty, i.e. 
of preserving one's body from the violence of other men, and 
of using it :ts au instrument only of one's own will; if of 
another's, still only through one's own. The reason why 
these come to be spoken of us • personal ' is probably the 
same with the reason why we talk of a man's 'person' in 
the sense simply of his body. They may, however, be 
reckoned in a special sense personal even by those who 
consider all rights personal, because the person's possession 
of a body and its exclusive determination by his own will 
is the coHdition of his exercising u,ny other rights,-indeed, 
of all manifestation of l?ersona.lity. Prevent a mau from 
possessing property (in the ordinary sense), and his person­
ality may still remain. Prevent him (if it were possible) 
from using his body to express a will, and the will itseli 
could not become a reality; he would not be really a p~rson. 

151. If there are such things as rights at all, then, there 
must be 11. right to life and liberty, or, to put it more properly, 
to free life. No distinction can be made between the right 
to life and the right to liberty, for there can be no right to 
mere life, no right to life on the part of a being that has 
not also the right to use the life according to the motions of 
its own will. "\Vhat is the foundation of this rightil The 
answer is, capacity on the part of the subject for membership 
of a. society, for determination of the will, and through it of 

N 
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the bodily organisation, by the conception of a well-being 
as common to self with others. This capacity is the foundation 
of the right, or the right potentially, which becomes actual 
through the recognition of the cap:tcity by n society, and 
through the power which the society in consequence secures 
to the individual of acting according to the ca.pacity. In 
principle, or intrinsically, or in respect of th:tt which it hns 
it in itself to become, the right is one that belongs to every 
man in virtue of his hum:tn nature (of the quaJities tlmt 
render him capable of any fellowship with any other men), 
and is a right as between him and any other men ; because, 
as we have seen, the qualities which enable Lim to act as a 
member of any one society having the geneml well-being of 
its members for its object (:ts distinct from any special object 
requiring special talent for its accomplishment) form a. 
capacity for membership of any other such society ; but 
actually, or as recognised, it only gradually becomes a right 
of a man, as man, and against all men. 

152. At first it is only a right of the man as a member 
of some one particular society, and a right as between him 
and the other members of tlmt society, the society being 
naturally a family or tribe. Then, as several such societ.ies 
come to recognise, in some limited way, a common well­
being, and thus to associate on settled terms, it ~omes to be 
a right not merely between the members of any one of the 
societies, but between members of the several families or 
tribes in their dealings with each other, not, however, as 
men, but only as belonging to this or that particular family. 
This is the state of things in which, if one man is damaaed 
or killed, compensation is made according to the termsb of 
some customary law by the family or tribe of the offender to 
~hat of the man damaged or killed, the compensation vary­
mg according to the rank of the family. Upon this system, 
generally through some fusion of family demarcations and 
privileges, whether through pressure upward of a population 
hitherto inferior, or through a levelling effected by some 
external power, there supervenes one in which the relation 
between citizen and citizen, as such, is substituted for that 
between family and family as such. This substitution is 
one of the essential processes in the formation of the state. 
It is compatible, however, with the closest limitation of the 
privileges of citizenship, a.nd implies no acknowledgment in 
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man nR man of the right to free life ascribed to tho citizen 
as cit iz••n. ln the ancient world the companion of citizen­
ship is en·rywhere slavery, and it was only actual citizenship, 
not any such capacity for becoming a citizen us might 
naturally be held to be implied in civil birth, that was 
consiuercll to give it right to lin•; for the exposure of 
children was everywhere practised 1 (and with the approval 
of the philosophers), ~t practice in strong contrast with the 
principle of modern law that even a child in the womb has 
a right to live. 

153. The iuflucnces commonly pointed out as instrumental 
in bringing about the recognition of rights in the man, as in­
depenuent of particular citizenship, are these: (1) The adju­
dication by Roman prretors of questions at issue between 
citizens and those who were not so, which led to the forma­
tion of the system of 'equity,' independent of the old civil 
law and tending gradually to be substituted for it. The 
existence of such a system, however, presupposes the 
recognition of rights so far independent of citizenship in a 
particular state as to obtain between citizens of different 
states. (2) The doctrine of a 'law of nature,' applicable to 
dealings of all m~n, popularised by the Stoics. (3) The 
Christian conception of the universal redemption of ~ 
brotherhood, of which all could become members through a. 
meutal act withiu the power of all. 

154. The admission of a right to free life on the part of 
every man, as ma.n, does in fact logically imply the con­
ception of all men as forming one society in which each 
individual has some service to render, one organism in 
which each has a function to fulfil. There can be no claim 
on society such as constitutes a right, except in respect of a 
capacity freely (i.e. under determination by conception of 
the good) to contribute to its good. If the claim is made 
on behalf of any and every human being, it must be a claim 
on human society as a whole, and there must be a possible 

1 Tacitus spenks of it a11a peculiarity 
of the Jews am! Germans that they did 
not allow th11 killing of younger children 
{Hist., V, 6; Germ. 1 !l). Aristotle (Pol. 
1335, b, 1 !l) enjoins that P.Tililiv ..-E'"l· 
pwp.lvoJJ shall be brought up, but seems 
to condemn exposure, preferring that 
the required limit of popnlation should 
bla preserved by deatruction of the 

embryo, on the principle thnt T~ II<Tcov 
lrcU TO p.~ 15twpc<Tp.ivov -rji ai<TB{JcTEc ~tal 
Tql (ijv l<TTat. Plato's rule is the same 
as regards the defecth·e children and 
the procuring abortion, bot he leaves it 
in the dnrk whether he meant an.1 
healthy children, actually born, to be 
put out of the way (Rt>p. 460 0. and 
461 0.). 
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common good of human society as a whole, concei"!able as 
independent of the special conditions of particular societies, 
to render such a claim possible. We often find, however, 
that men assimilate a practical idea in respect of one of 
its implications without doing so in respect of the rest. 
Thus the idea of the individual's right to free life has 
~en strongly laid hold of in Christendom in what may 
be called an abstract or negative way, but little notice 
has been taken of what it involves. Slavery is everywhere 
condemned. It is established that no one bas a right to 
prevent the individual from determining the conditions of 
his own life. We treat life as sacred even in the human 
embryo, and even in l10peless idiots and luna,tics recognise r. 
right to live, a recoguition which can only be rationally 
explained on either or both of two grounds: (1) that we do 
not consider either their lives, or the society which a man 
may freely serve, to be limited to this earth, and thus 
ascribe to them a right to live on the strength of a social 
capacity which under other conditions muy become what it 
is not here; or (2) that the distinction between curn.ble anu 
~ncurable, between complete and incomplete, sociul incapacity 
IS so indefinite that we cannot in any case safely assume it 
to be such as to extinguish the right to live. Or perhaps it 
may be argued that even in cases where the incapacity is ascer­
tainably incurable, the patient has still a social function (as 
undoubtedly those who are incurably ill in other ways have), 
a passive function as the object of affectionate ministrations 
arising out of family instincts and memories; and that the 
right to have life protected corresponds to this passive social 
function. The fact, however, that we l:>a.ve almost to cast 
about in certain cases for an explanation of the established 
b81ief in the sacredness 0f human life, shows how deeply 
rooted that belief is unless where some counter-belief inter­
ferns with it. 

155. On the other hand, it is equully noticeable that 
there are counter-beliefs which, under conditions, do neutralise 
it, and that certain other beliefs, which form its proper 
complement, have very slight hold on the mind of modern 
Christendom. It is taken for granted that the exigencies 
of the state in war, whether the war be necessary or not for 
saving the state from dissolution, absolutely neutralise the 
right to live. We are little influenced by the idea of the 
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universal brotherhood of men, of mankind as forming one 
society with a common good, of which the conception may 
determine the action of its members. In international 
dealings we are apt tl) suppose that it can have no place 
at all. Yet, as has been pointed out, it is the proper 
correlative of the admission of a right to free life as belong­
ing to man in virtue simply of his human nature. And 
though this right can only be grounded on the capacity, 
which belongs to the humn,n nature, for freely fulfilling some 
function in the social org:1nism, 've do very little to give 
reality to the ca,pacity or to enable it to realise itself. We 
content ourselves with enacting that no man shall be used 
by other men as a means against his will, but we leave it to 
be pretty much a matter of clmnce whether or no he sha.U 
be qualified to fulfil t1ny social function, to contribute any­
thing to the common good, and to do so freely (i.e. under 
the conception of a common good). The only reason why a. 
man should not be used by other men simply as a means to 
their ends, is th:tt he should use himself as a means to an 
end which is really his and theirs at once. But while we 
St1Y that he shall not be used as a means, we often lea.ve 
him without the chance of using himself for any social end 
at all. 

15G. Four questions t:Uen arise: (1) With w:Uat right 
do the necessities of war override the individual's right of 
life? (2) In what relation do the rights of sta.tes to act for 
their own interest stand to that right of human society, as 
such, of which the existence is implied in the possession of 
right by the individual as a member of that society, irre­
spectively of the la.ws of particular states? ( 3) On what 
principle is it to be assumed that the individual by a certain 
eonduct of his own forfeits the right of free life, so that the 
state (at any mte for a time) is entitled to subject him to 
force, to treat him u.s an animal or a thing? Is this 
forfeiture ever so absolute and final that the state is justified 
in taking awa.y his life~ ( 4) What is the nature and extent 
of the individual's claim to be enabled to realise that 
capacity for contributing to a social good, which is the 
foundati .m of his right to free life? 
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K. THE RIGHT OF TilE STATE OVER TIIB 
INDTVWUAL IN TVAR. 

157. (1) IT may be admitted that to describe war ae 
• multitudinous murder' is a figure of speech. The e~seuce 
of murder does not lie in the fact that one man taJces away 
the life of another, but that he does this to 'gain his private 
ends ' and with ' malice ' against the person killed. I am 
not here speaking of the legal definition of murder, but of 
murder as a term of moral reprobation, in which sense it 
must be used by those who speak of war as 'multitudinous 
mnrder.' They cannot mean murder in the legal sense, 
because in that sense only 'unlawful killing,' which lcilling 
in war is not, is murder. When I speak of ' malice,' there­
fore, I am not using ' malice' in the legal sense. In that. 
sense ' malice ' is understood to be the attribute of every 
' wrongful act done intentionally without just or lawful ex­
cuse,' 1 and is ascribed to acts (such as killing an officer of 
justice, knowing him to be such, while resisting him in a riot) 
in which there is no ill-will of the kind which we suppose in 
murder, when we apply the term in its natural sense as one 
of moral disapprobation. Of murder in the moral sense the 
characteristics are those stated, and these are not present 
in the case of a soldier who kills one on the other side in 
battle. He has no ill-will to that particular person or to any 
particular person. He incurs an equal risk with the person 
w.hom he kills, and incurs that risk not for the sake of killing 
h1m. His object in undergoing it is not private to himself, 
but a service (or what he supposes to be a service) to his 
country, a good which is his own no doubt (that is implied 
in his desiring it), but which he presents to himself as 
common to him with others. Inde~d, those who might 
speak of war as 'multitudinous murder' would not look U!lOD 

1 Markby, Elemenll of Law, sec. 221. 
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the soldier as a. murderer. If reminded that there cannot 
be a murder without a mm·clerer, and pressed to say who, 
when a bloody battle takes place, the murderer or murderers 
are, they would probably point to the authors of the war. 
It may be questioned, by the way, whether there has ev-er 
been a war of which the origination could be truly said to 
rest with a definite person or persons, in the same way in 
which the origination of an act which would be called 
murder in the oruina,ry sense rests with a particular person. 
No doubt there have been wars for which certain assignable 
individuaJs were specially blameable, wars which they 
specially helped to bring about or had special means of pre­
venting (and the more the wickedness of such persons is 
kept in mind the better); but even in these cases the 
cause of the war can scarcely be held to be gathered up 
within the will of any individual, or the combined will of 
certain individuals, in the same way as is the cause of murder 
or other puuisha,ble nets. 'Vhen A.B. is murdered, the sole 
cause lies in some definite volition of C.D. or others, however 
that volition may have been caused. But when a war 
' breaks out,' though it is not to be considered, as we are too 
apt to consider it, a natural calamity which could not be pre­
vented, it would be hard to maintain that the sole cause lies 
in some definite volition on the part of some assignable 
person or persons, even of those who are most to blame. 
Passing over this point, however, if the acts of killing in war 
are not muruers (in the moral sense, the legal being out of 
the question) because they lack those characteristics on the 
part of the agent's state of mind which are necessary to con­
stitute a murder, the persons who cause those acts to be 
committed, if such persons can be pointed out, are not the 
authors of murder, multitudinous or other. They would 
only be so if the characteristic of 'malice,' which is absent 
on the part of the immediate agent of the act, were present 
on their part as its ultimate agents. But this is not the 
case. However selfish their motives, they cannot fairly be 
construed into ill-will towards the persons who happened to 
be killed in the war; and therefore, whatever wickedness 
the persons responsible for the war are guilty of, they are 
not guilty of ' murder ' in any natural sense of the term, nor 
is there any murder in the case at all. 

158. It does not follow from this, however, that war is 
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ever other than a great wrong, as a violation on a multi­
tudinous scale of the indivillual's rigl•t to life. \Vhether it 
is so or not must be discusseu on other grounds. If there is 
such a thitw as a ricrht to life on the part of the indiviuual 
man as such, is the:e any reason to uoubt that this right is 
violated in the case of every man killed in wax? It is not to 
the purpose to allege that in order t.o a violation of right 
there must be not only a suffering of some kind on the part 
of the subject of a right, but an intentional act causing it 
on the part of a human agent. There is of course no viola­
tion of right when a man is killed by a wild beast or a stroke 
of lightning, because there is no right as between a man and 
a beast or between a man and a natural force. But the death!? 
in a battle are caused distinctly by human agency and in­
tentional agency. The individual soldier mtty not have any 
very distinct intention when he fires his rifle except to obey 
orders, but the commanders of the army and the statesmen 
who send it into the field intend the death of as many men 
as ~ay be necessary for their purpose. It is true they do 
not Intend the death of this or that particular person, but no 
more did the Irishman who fired into a body of police guardino 
the Fenian prisoners. It might fairly be held that this circum~ 
stance exempted the Irishman from the special moral guilt 
~~murder, though according to our law it did not exempt 

Im from the legal guilt expressed by that term ; but no one 
w?uld argue that it made the act other th~tn a violation 
0 the right to life on the part of the policeman ldlled. No 
~ore can the absence of an intention to kill this or that spe­
~Ific person on the part of those who cause men to be killed in 

attle save their act from being a violation of the right to life. 
159. Is there then any condition on the part of the 

iersons killed that saves the act from having this character? 
t may be urged that when the war is conducted according to 

usa.ges that obtain between civilised nations, (not when it is 
a village-burning war like that between the English and Af­
~ han~) • t~e persons killed are voluntary combatants, and ovo~: h 
aBI.ICHTat E~ewv. Soldiers, it may be said, are in the position of 
men who voluntarily undertake a dangerous employment. If 
some of them are killed this is not more a violation of the 
human right to life th~n is the death of men who have 
enga.ged to work in a dangerous coal-pit. To this it must be 
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answered that if soldiers did in fact voluntarily incur the special 
risk of death incidental to their calling, it would not follow 
that the right to life was not violated in their being killed. 
It is not a right which it rests with a man to retain or give up 
at his pleasure. It is not the less a wrong that a man should 
be a sl:tve because he has sold himself into slavery. The 
individual's right to live is but the other side of the right which 
society lms in his living. The individual can no more volun­
tarily rid himself of it than he can of the social capacity, the 
hunmn na.ture, on which it is founded. Thus, however ready 
men may be for high wages to work in a dangerous pit, a 
wrong is held to be done if they are killed in it. If provisions 
which might have made it safe have been neglected, some­
one is held responsible. If nothing could make it safe, the 
working of the pit would not be allowed. The reason for 
not more generally applying the power of the state to prevent 
voluntary noxious employments, is not that there is no wrong 
in the death of the individual through the incidents of an 
employment which he has voluntarily undertaken, but that 
the wrong is more effectun.Ily prevented by training and 
trusting individuals to protect themselves thu.n by the st.'tte 
protecting them. Thus the waste of life in war would not 
be the less a wrong,-not the less a violation of the right, 
which subsists between all members of society, and which 
none can alienate, that each should have his life respected 
by society,-if it were the fact that those whose lives are 
wasted voluntarily incuiTed the risk of losing them. But it 
can scarcely be held to be the fact. Not only is it impossible, 
even when war is conducted on the most civilised methods, 
to prevent great incidental loss of life (to say nothing of 
other injury) among non-combatants; the waste of the life 
of the combatants is one which the power of the state 
compels. This is equttlly true whether the army is raised 
by voluntary enlistment or by conscription. It is obviously 
so in the case of conscription ; but under a system of voluntary 
enlistment, though the individual soldier cannot say that 
he in particular has been compelled by the. government 
to risk his life, it is still the case that the state compels 
the risk of a certain number of lives. It decrees that an 
army of such a. size shall be raised, though if it can 
get the men by voluntary hiring it does not exercise com­
pulsion on the men of a particular 11.ge, and it sends the 
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army into the field. Its compulsive agency causes the 
death of the soldiers killed, not any voluntary action on .the 
part of the soldiers themselves. The action of the soldiers 
no doubt contributes to the result, for if they all refused to 

fight there would be no killin(J', but it is an action put in 
motion and directed by the ;ower of the state, which is 
~ompulsive in the sense that it operates on the individual 
In the last resort tht·otwh fear of death. 
. .160. We have the; in war a destruction of human life 
InfliCted on the sufferers intentionally by voluntary human 
agency. It is true, as we saw, that it is not easy to say in 
~7 c.as: by whose agency in particular. We may say indeed 
th t It Is by the agency of the state, but what exactly does 
that meanP The state here must=the sovereign power in 

e state; but it is always difficult to say by whom that 
~ower is wielded, and if we could in any case specify its 
t~e~ent holders, the further question will arise whether 
by eir c~urse of action has not been shaped for them 
trib P;evious holders of power. But however widely dis­
life u_ ed the n_gency may be which causes the destruction of 
destr:t~ar! It is still intentiona,l human agency. The 
it i t Ion IS not the work of accident or of nature. If then 
rig:t to be other than a wro11g, because a violation of the 
ship ~ mutual protection of life involved in the member­
e:x:erc'o d h.uman society, it can only be because there is 
may ~se 1Il war some right that is paramount to this. It 
to thee argued that this is the case; that there is no right 
condit'Preservatiou of life nt the cost of losing the necessary 

Ions of 'I' · · · h 1 means f . I nng well'; that war IS m some cases t eon y 
IS 60 t~ maintaining these conditions, and tha,t where this 
disa;pea:;v:ong of causing the destruction of physical life 
ditions d 1Il the paramount right of preserving- the con-

16! u~h :r which alone moral life is possible. 
for shift' IS argument, however, seems to be only n.vailn.ble 
disposed ~ng tLe quarter in which we might be at first 
for cha ? lay the blame of the wrong involved in war, not 
that tL nging the character of thn.t wrong. It goes to show 

ue Wron . f 
not ne . . g Involved in the d('ath o certn.in soldiers does 

cessarily 1· · t h' h d h soldiers · t Ie With the governmen · w 1c sen s t ose 
by whi h~{ the field, because this may be the only means 
it does :ot 8~ government c~n prevent more serious wrong; 

ow that there lB no wrong in their death. If 
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tue integrity of any state ca.n only be maintained at the 
cost of war, and if that state is more than what many so­
called states have been -more than an acrO'regation of 

' 00 'f . 
inJividuuls or communities under one ruling po,ver,-J 1t 
110 far fulfils the idea of a state that its maintenance is ' . 
necess::try to the free development of the people belongmg 
to it; then by the authorities or people of that state no 
wrong is done by the destruction of life which war invo~ves, 
except so fa.r as they are responsible for the state of thmgs 
which renders the maintenance of the integrity of the state 
impossible by other means. But how does it come about 
that the integrity of such a state is endangered? Not by 
accident or by the forces of nature, but by intentional 
human ngency in some form or other, however complicated; 
and with tha.t a•.,.ency lies the wro1w-doin0', To determine 

0 0 0 

it (as we might be able to do if a horde of barbarians broke 
in on a civilised. state, compelling it to resort to war for its 
defence) is a m:.Ltter of small importance: what is important 
to ben.r in minu (being one of those obvious truths out of 
which we may allow ourselves to be sophisticated), is that 
the destruction of life in war is always wrong-doing, whoever 
be the wrong-doer, and that in the wars most strictly 
defensive of political freedom the wrong-doing is only 
removed from the defendL•rs of political freedom to be 
transferred elsewhere. If it is difficult in any case to say 
precisely where, tha,t is only a reason for more general self­
reproach, for a more humbling sense (as the preachers would 
say) of complicity in that radical (but conquerable, because 
moral) evil of mankind which renders such a means of 
maintaining political freedom necessary. The language, 
indeed, which we hear from the pulpit about war being a 
punishment for the sins of rna 11 kind, is perfectly true, but it 
needs to be accompanied by the reminder that this punish­
ment of sin is simply n consequence of the sin and itself a 
further sin, brought about by the action of the sinner, not 
an external infliction brought about by agencies to which 
man is not a party. 

162. In fact, however, if most wars hnd been wars for 
the maintenance or acquisition of political freedom, the diffi­
culty of fixing the blame of them, or at any rate of freeing 
one of the parties in each case from blame, would be much 
less than it really is. Of the European wars of the last fom 
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hundred years, how many could be fairly said to have been 
wars in which either or any of the parties were fighting for 
this end? Perhaps the wars in which the Dutch Republics 
defended themselves against Spain and against Louis XIV, 
and that in which Germany shook oft' the dominion of 
Napoleon. Parhaps the more recent struggles of Italy aud 
Hungary against the Austrian Government. Perhaps in thn 
first outset of the war of 1792 the French may be fairly 
held to have been defendiug institutions necessary for the 
development of social freedom and equality. In this war, 
however, the issue very soon ceaoed to be one between the 
defenders of such institutions on the one side, and their 
assailants on the other, and in most modern wars the issue 
has not been of this kind at all. The wars have arisen 
primarily out of the rival ambition of kings and dynasties 
for territorial aggrandisement, with national antipathies and 
ecclesiastical ambitions, and the passions arising out of re­
ligious partisanship, as complicating influences. As nations 
have come more and more to distinguish and solidify them­
selves, and a national consciousness has come definitely to be 
formed in each, the rival ambitions of nations have tended 
more and more first to support, then perhaps to supersede, 
the ambitions of dynasties as causes of war. The delusion 
has been practically dominant that the gain of one nation 
~ust mean the loss of another. Hence national jealousies 
m regard to colonial extension, hostile tariil's and the effort 
of each nation to exclude others from its markets. The ex­
plosi~n of this idea in the region of political economy has 
had httle effect in weakening its hold on men's minds. The 
people of one nation still Lear with jealousy of another 
nat~on's advance in commerce, as if it meant some deca.y of 
their O\vn. And if the commercial jealousy of nations is very 
slow in disappearing, their vanity, their desire apart from 
trade each to become or to seem stronger than the other, 
has very much increased. A hundred and fifty years ago 
national vanity could scarcely be said to be an influence in 
politics. rrhe people under one ruler were not homogeneous 
enough, had not enough of a corporate consciousness, to 
develope a national vanity. Now (under the name of 
patriotism) it has become a more serious disturber of peace 
than dynastic ambition. Where the latter is dangerous, it 
i.a because it has national vanity to work upon. 
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163. Our conclusion then is that the destruction of life 
in war (to say nothing of other evils incidental to it with 
which we are not here concerned) is alw<tys wrong-doing, 

. with whomsoever the guilt of the wrong-doing may lie; that 
only those parties to a war are exempt from a share in the 
guilt who can truly plead that to them war is the only 
means of maintaining the social conditions of the moral de­
velopment of man, and that there have been very few cases 
in which this plea could be truly made. In saying this it is 
not forgotten, either that many virtues are called into 
exercise by war, or that wars have been a means by which 
the movement of mankind, which there is reason for con­
sidering a progress to higher good, has been carried on. 
These facts do not make the wrong-doing involved in war 
any less so. If nothing is to be accounted wrong-doing 
through which final good is ·wrought, we must give up either 
the idea of there being such a thing as wrong-doing, or the 
idea of there being such a thing as final good. If final good 
results from the world of our experience, it results from pro­
cesses in which wrong-doing is an inseparable element. 
Wrong-doing is voluntary action, either (in the deeper moral 
sense) proceeding from a will uninfluenced by the desire to 
be good on the part of the agent (which may be taken to 
include action tending to produce such action}, or (in the 
sense contemplated by the 'jus naturru ') it is action that 
interferes with the conditions necessary to the free-play and 
development of a good-will on the part of others. It may be 
that, according to the divine scheme of the world, such 
wrong-doing is an element in a process by which men 
gradually approximate more nearly to good (in the sense of 
a good will). We cannot think of God as a moral being 
without supposing this to be the case. But this makes no 
diffP.rence to wrong-doing in those relations in which it i8 
wrong-doing, and with which alone we are concerned, viz. 
in relation to the will of human agent-s and to the results which 
those agents can foresee and intend to produce. If an action, 
so far as any results go which the agent can have in view or 
over which he has control, interferes with conditions neces­
sary to the free-play and development of a good-will on the 
part of others, it is not the less wrong-doh1g because, through 
some agency which is not his, the effects which he intended, 
and which rendered it wrong-doing, come to contribute to an 
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ulterior good. Nor, if it issues from bad will (in the sense 
explained), is it leas wrong (in the moral sense) becanse this 
will is itself, in the view of some higher being, contributory 
to a moral good which is not, in whole or pa,rt, within the 
view of the agent. If then war is wrong-doing in both the 
above senses (a.B it is always, at any rat{) on the part of those 
with whom the ultimate responsibility for it lies), it does not 
cease to be so on account of any good resulting from it in a 
scheme of providence. 

164. 'But,' it may be asked, 'are we justified in saying 
that it is always wrong-doing on the part of those with 
whom the ultimate responsibility lies P It is admitted that 
certain virtues may be evoked bJ war; that it may have re­
sults contributory to the moral progress of mankind; may 
not the eliciting of these virtues, the production of these 
results, be contemplated by the originators of war, and does 
not the origination of war, so far as influenced by such 
motives, cease to be wrong-doing P It must be admitted that 
Cresar's wars in Gaul were unprovoked w~Lrs of conquest, but 
their effect was the estaLlishment of Roman civilisation with 
its equal law over a great part of western Europe, in such a 
way that it was never wholly swept away, and that a per• 
manent influence in the progress of the European polity 
can be traced to it. May he not be credited with having 
had, however indefinitely, such an effnct as this in view? 
Even if his wish to extend Roman civilisation was second­
ary to a plan for raising an army by which he might 
master the Republic, is he to have no credit for the benefi­
cent results which are admitted to have ensued from the 
success of that plan P May not a similar justification be urged 
for English wars in India P If, again, the establishment of 
the civil unity of Germany and the liberation of Christian 
populations in Turkey are admitted to have been gains to 
mankind, is not that a justification of the persons concerned 
in the origination of the wars that brought about those 
results, so far a8 they can be supposed to have been influenced 
by a desire for them p ' 

165. These objections might be to the purpose if we were 
attempting the task (generally, if not ahvays, an impossible 
one) of determining the moral desert, good or ill, of those 
who have been concerned in bringing this or that war about. 
Their tendency merely is to distribute the blame of the 
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wrong-doing involved in war, to show how widely ramified 
is the agency in that wron6-doing, not to afl'ect its character 
as wrong-doing. If the only way of civilising Gaul was to 
kill all the people whom Crusar's wars caused to be h.-i.lled, 
and if the desire for civilising it was a prevailing moti,·e in 
Cwsar's mind, so much the better for Ca:!sar, but so much the 
worse for the other unassignable and innumerable human 
agents who brought it about that such an object could only 
be attained in such a way. We are not, indeed, entitled to 
say that it could have been brought about in any other way. 
It is true to say (if we know what we are about in saying it) 
that nothing which happens in the wor!d could have happened 
otherwise than it has. The question for us is, whether that 
condition of things which rendered e.g. Crcsar's Gallic wars, 
with the violation of human rights which they involved, the 
interference in the case of innumerable persons with the 
conditions under which man can be helpful to man (physical 
life being the first of these}, the sine qua non in the pro­
motion of ulterior human welfare, was or was not the work 
of human agency. If it was (and there is no doubt that it 
was, for to what merely natural agency could the necessity 
be ascribed?), then in that ordinary sense of the word' could' 
in which it expresses our responsibility for our actions, men 
could have brought about the good result without the evil 
means. They could have done so if they had been better. 
It was owing to human wickedness-if less on Cresar's 
part, then so much the more on the pa,rt of innumerable 
others-tlmt the wrong-doing of those wars was the ap­
propriate means to this ulterior good. So in regard to 
the other cases instanced. It is idle to speculate on 
other means by which the permanent pacification of India, 
or the unification of Germany, or the libemtion of Chris­
tians in European Turkey might have been brought 
about ; but it is importa.nt to bear in mind that the in­
numerable wrong acts involved in achieving them-acts 
wrong, because violations of the rights of those directly 
affected by them-did not cease to be wrong acts because 
under the given condition of things the results specified 
would not have been obtained without them. This given 
condition of things was not like that (e.g.) which compels 
the castaways from a shipwreck, so many days from shore, 
&nd with only so much provision in their boat, to draw loti 
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which shall be thrown overboard. It was a condition of 
things which human wickedness, through traceable and un­
braceable channels, brought about. If the individual pro­
moters of wars, which through the medium of multitudinous 
wrong-doing have yielded good to mankind, have been really 
influenced by a desire for any such good,-and much scepti­
cism is justified in regard to such a supposition,-then so 
much less of the guilt of the wrong-doing has been theirs. 
No nation, at any rate, that has taken part in such wars can 
fairly take credit for having been governed by such a motive. 
It has been either a passive instrument in the bands of its 
rulers, or has been animated by less worthy motives, very 
mixed, but of which perhaps a diffused desire for excitement 
has been the most innocent. On what reasonable ground 
can Englishmen or Germans or Russians claim that their 
several nations took part in the wars by which India was 
pacified, Germany unified, Bulgaria liberated, under the 
dominant influence of a desire for human good? Rather, 
if the action of a national conscience in such matters is 
possible at all, they should take shame for their share in 
that general human selfishness which rendered certain con· 
ditions of human development only attain::ble by such means. 

166. (2) Reverting then to the questions which arose 1 out 
o: the assertion of a right to free life on the part of the indi­
~Idual man as such, it appears that the first must be answered 
m the negative. No sta.te of war can make the destruction 
?f man's life by man other than a wrong, though the wrong 
1s not always chargeable upon all the parties to a war. The 
second question is virtually answered by what has been said 
~bout the first. In regard to the state according to its 
Idea the question could not arise, for according to its idea 
the state is an institution in which all rights are harmoni­
ously maintained, in which all the capacities that give rise 
to rights have free-play given to them. No action in its 
own interest of a state that fulfilled this idea could conflict 
with any true interest or right of general society, of the men 
not subject to its law taken as a whole. There is no such 
thing as an inevitable conflict between states. There is 
nothing in the nature of the state that, given a multiplicity 
of states, should make the gain of the one the loss of the 
other. The more perfectly each one of them attains its 

1 [Abov.,, 1ee. 166.] 
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proper object of gidng free scope to the capacities of all 
persons living on a certain range of territory, the easier it is 
for others to do so ; and in proportion as they all do so the 
danger of conflict disappears. 

167. On the other hand, the imperfect realisation of civil 
equality in the full sense of the term in certain states, is in 
greater or less degree a source of danger to all. The presence 
in states either of a prerogatived class or of a body of people 
who, whether by open denial of civil rights or by rest1 ictive 
laws, are thwarted in the fi·ee development of their capa­
cities, or of an ecclesiasticaJ organisation which disputes 
the authority of the state on matters of right· and thus 
prevents the perfect civil fusion of its members with other 
citizens, always breeds an imagination of there being some 
competition of interests between states. The privileged class 
involuntarily believes and spreads the belief that the in­
terest of the state lies in some extension without, not in 
an improvement of organisation within. A suffering class 
attracts sympathy from without and invites interference with 
the state which contains it; and that state responds, not by 
healing the sore, but by defending against aggression what 
it conceives to be its special interests, but which are only 
special on account of its bad organisation. Or perhaps the 
suffering population overflows into another state, as the Irish 
into America, and there becomes a source not only of inter­
nal difficulty but of hostile feeling between it and the state 
where the suffering population still survives. People, again, 
who, in matters which the state treats as belonging to itself, 
take their direction from an ecclesiastical power external to 
the state under which they live, are necessarily in certain 
relations alien to that state, and may at any time prove a 
source of apparently conflicting interests between it and some 
other state, which under the influence of the hostile ecclesi­
astical power espouses their cause. Remove from European 
states, as they are and have been during the last hundred years, 
the occasions of conflict, the sources of apparently competing 
interests, which arise in one or other of the ways mentioned, 
-either from the mistaken view of state-interests which a 
privileged class inevitably takes, or from the presence in 
them of oppressed populations, or from what we improperl:J 
call the antagonism of religious confessions,-and there 
would not be or have been anything to distw·b the peace 

0 
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between them. And this is to say that the source of war 
between states lies in their incomplete fulfilment of their 
function; in the fact that there is some <left•ct in the main­
tenance or reconciliation of rights amon~ their subjects. 

168. '!'his is equally true in regard to those causes of 
conflict which are loosely called 'religious.' These do not 
arise out of any ditl'erences between the convictions of 
different people in regard to the nature of God or their re­
lations to Him, ot· the right vray of worshipping Him. They 
arise either out of some aggression upon the religious free­
dom of certain people, made or allowed by the powers of the 
state, which thus puts these people in the position of an 
alien or unenfranchised class, or else out of an a~gression on 
the rights of the state by some corporation cn.lling itsel! 
spiritual but really claiming sovereignty over men's actions 
in the same relations in which the state claims to determine 
them. There would be nothing tending to international dis­
turbance in the fact that bodies of people who worship God 
in the Catholic manner live in a state where the majority 
worship in the Greek or Protestant manner, and alongside 
of another state where the majority is Catholic, but for one 
or other or both of these circumstances, viz. that the 
Catholic worship and teaching is interfered with by the 
Protestant or Greek state, and that Catholics are liable to a 
direction by a power which claims to regulate men's trans­
actions with each other by a law of its own, and which may 
see fit (e.g.) to prohibit the Cn.tholic subjects in the Greek or 
Pro~estn.nt state from being mn.rried, or having their pn.rents 
buned, or their children taught the necessary n.rts, in the 
mn.nner which the state directs. This reciprocn.l invn.sion of 
right, the invasion of the rights of the stn.te by the church 
on the one side, and on the other the restriction placed by 
the sovereign upon the subject's freedom, not of conscience, 
(for thn.t is impossible), but of expressing his conscience in 
word and act, has sometimes caused a state of things in 
which certain of the subjects of a stn.te hn.ve been better 
affected to another state than to their own, and in such a 
case there is an element of naturn.l hostility between the 
states. A.n obvious instance to give of this reln.tion between 
states would have been that between Russia and Turkey, if 
Turkey could be considered to have been constituted as a 
state at all. Perhaps a better instance would be the position 



RIGfiT OF THE STATE OYER TilE INDIVI1JUAL I~ WAR. 173 

of Irele.nd in the past ; its disaffection to England and 
gravitation, first to Fmnce, then to the United States, caused 
chiefly by Protestant penal laws which in turn were at least 
provoked by the aggressive attitude of the church towards 
the English state. \Yhenever 11. like invasion of rights still 
takes place, e.g. in the treatment of the Catholic subjects of 
Russia in Poland, in the ultramontane movement of resist­
ance to certain requirements of the state among the Catholic 
subjects of Germany, it tends to international conflict. .And 
what is now a somewhat remote tendency has in the past been 
a formid:tble stimulant to war. 

169. It is nothing then in the necessary orgrmisation of 
the state, but rather some defect of that organisation in 
rehttion to its proper function of maintaining and recon­
ciling rights, of giving scope to capacities, that leads to a 
conflict of a.pparent interests between one state and another. 
The wrong, therefore, which results to human society from 
conflicts between states cannot be condoned on the ground 
that it is a neccssa,ry incident of the existence of states. 
The -m-ong cannot be held to be lost in a higher right, 
which attaches to the maintenance of the state as the 
institution through which alone the freedom of man is 
realised. It is not the state, as such, but this or that 
particular sta.te, which by no mea.ns fulfils its purpose, and 
might perhaps be swept awa.y a.nd superseded by another 
with advantage to the ends for which the true state exists, 
that needs to defend its interests by action injurious to those 
outside it. Hence there is no ground for holding that a 
state is justified in doing wha.tever its interests seem to 
require, irrespectively of effects on other men. If those 
effects are bad, as involving either a direct viola.tion of 
personal rights or obstruction to the moral development of 
society anywhere in the world, then there is no ultimate 
justification for the political action that gives rise to them. 
The question can only. be (u.s we have seen generally in 
regard to the wrong-doing of war}, where in particular the 
blame lies. Whether there is uny justification for a par­
ticular state, which in defence of its interests inflicts an 
injury on some portion of mankind; whether, e.g., the 
Germans are justified in holding Metz, on the supposition 
that their tenure of such a thoroughly French town neces­
ilarily thwarts in many ways the healthy activity of the 
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inhabitants, or the English in carrying fire and sword into 
Afghanistan for the sake of acquiring a sdeulilic frontier; 
this must depend (1) on the nature of the interests thus 
defended, (2) on the impossibility of otherwise defending 
them, (3) on the question how they came to be endangered. 
If they are interests of which the maintenance is essential 
to those ends as a means to which the state bas its value, if 
the state which defends them bas not itself been a. joint­
cause of their being endangered, and if they cannot be 
defended except at the cost of injury to some portion of 
mankind, then the state which defends them is clear of the 
guilt of that injury. But the guilt is removed from it only 
to be somewhere else, however wide its distribution may be. 
It may be doubted, however, whether the second question 
could ever be answered altogether in favour of a state which 
finds it necessary to protect its interests at the cost of in­
flicting an injury on mankind. 

170: It will be said, perha,ps, that these formal argu­
ments m proof of the wrong-doing involved in war, and of 
the unj.ustifiability of the policy which n:d.ions constantly 
~dopt m defence of their apparent interests, carry very 
httle conviction; that a state is not an abstract complex of 
institutions for the maintenance of rights, but a nation, a ' 
peo~le, possessing such institutions; that the nation has its 
~asswns. which inevitably lead it to jnuge all questions of 
l~ter~abonal right from its own point of view, and to con­
Bider .I~ apparent national interests as justifying anything; 
that If It were otherwise, if the cosmopolitan point of view 
could be adopted by nations, patriotism would be at an end ; 
tha~ whether this be desirable or no, such an extinction of 
natwnal passions is impossible; that while they continue, 
wars are as inevitable between nations as they would be 
be~ween individuals, if individuals w8re living in what 
philosophers have imagined to be the state of nature, with­
out recognition of a common superior · that nations in short 
~r~ in th: position of men judging th~ir own causes, which 
1t IS admitted that no one can do impartially; and that this 
state of things cannot be altered without the establishment 
of .a c?mmon constraining power, which would mean the 
ext~ction o~ t~e life of independent states,-a result a.s un­
desirable as It Is unattainable. Projects of perpetual peace, 
to be logical, must be projects of all-embracing empire. 
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171. There is some cogency in language of this kind. It 
is true that when we speak of a. state as a living agency, we 
mean, not an institution or complex of institutions, but a 
nation organised in a certain way; and that members of the 
nation in their corporate or associated action are animated 
by certa,in passions, arising out of their association, which, 
though not egoistic relatively to the individual subjects of 
them (for they a,re motives to self..:sacrifice), may, in their 
influence on the dealings of one nation with another, have 
an effect an:-tlogous to that which egoistic passions, properly 
so cn.lled, have upon the dealings of individuaJs with each 
other. On the other hand, it must be remembered that the 
national passion, which in any good sense is simply the 
public spirit of the good citizen, may take, and every day 
is taking, directions which lead to no collision between one 
nation and a,nother; (or, to say the same thing negatively, 
that it is utterly false to spea,k as if the desire for one's own 
nation to show more military strength than others were the 
only or the right form of patriotism); and that though a. 
nation, with national feeling of its own, must everywhere 
underlie a state, properly so called, yet still, just so far aa 
the perfect organisation of rights within each nation, which 
entitles it to be called a. state, is attained, the occasions of 
conflict between nations disappear; and again, that by the 
same process, just so far as it is satisfactorily carried out, 
an organ of expression and action is established for each 
nation in dealing with other nations, which is not really 
liable to be influenced by the same egoistic passions in 
dealing with the government of another nation as embroil 
individuals with each other. The love of mankind, no 
doubt, needs to be particularised in order to have any 
power over life and action. Just as there can be no true 
friendship except towards this or that individual, so there 
can be no true public spirit which is not localised in some 
way. The man whose desire to serve his kind is not centred 
primarily in some home, radiating from it to a commune, a. 
municipality, and a nation, presumably has no effectual 
desire to serve his kind at all. But there is no reason 
why this loca,lised or nationalised philanthropy should take 
the form of a jealousy of other nations or a desire to fight 
them, personally or by proxy. Those in whom it is strongest 
a.re evet:,y da.y expressing it in good works which benefit 
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their fellow-citizens without interfering with the men of 
other nations. Those who from time to time taJk of the 
need of a great war to bring unselfish impulses into play, 
give us reason to suspect th~Lt they are too selfish themselves 
to recognise the unselfish activity that is going on all round 
them. Till all the methods have been exhausted by which 
nature can be brought into the service of man, till society 
is so organised that everyone's capacities have free scope for 
their development, there is no need to resort to war for a 
field in which patriotism may display itself. 

172. In fact, just so far as slates are thoroughly formed, 
the diversion of patriotism into the military channel tends 
to come to an end. It is a survival from a condition of 
things in which, as yet, the state, in the full sense, was not; 
in the sense, namely, that in each territory controlled by a 
single independent government, the rights of all persons, as 
founded on their capacities for contributing to a common 
good, are equally established by one system of law. If each 
separately governed territory were inhabited by a people so 
organised within itself, there would be nothing to lead to the 
association of the public spirit of the good citizen with mili­
tary aggressiveness,-an association which belongs properly 
not to the 'lf'OAtTEla, but to the 8uvaunla. The Greek states, 
however complete might be the equality of their citizens 
among themselves, were all 8vvauTElat in relation to some 
subject populations, and, as such, jealous of each other. The 
Peloponnesian war was eminently a war of rival ovvaunlaL. 
And those habits and institutions and modes of feeling in 
Europe of the present day, which tend to international 
COnflict, are either SUrvivals from the OUVaCTTE{a, Of the past, 
or arise out of the very incomplete manner in which, as 
yet, over moat of Europe the 7rOALTEta has superseded the 
8vvauTEla.. Patriotism in that special military sense in 
which it is distinguish;d from public spirit, is not the temper 
of the citizen dealing with fellow-citizens, or with men who 
are themselves citizens of their several states, but that of the 
follower of the feudal chief, or of the member of a privileged 
cla.~s co~scious of a power, resting ultimately on force, over 
a.n mfenor population, or of a nation holding empire OV!!r 
other nations. 

173. Standing armies, again, though existing on a large1 
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scale now than ever before, are not products of the civilisa­
tion of Europe, but of the predominance over that civilisation 
of the old Suvaun:t'at. The inlluences which have given ris6' 
to and keep up those armies essentially belong to a state of 
things in which mankind-even European mankind-is not 
yet thoroughly organised into political life. Roughly swn­
marised, they are these: (1). The temporary confiscation by 
Napoleon to his own account of the products of the French 
Revolution, which thus, though founded on a true idea of 
a citi2enship in which not the few only, but all men, should 
~>artake, for the time issued in a, Suvau-rEla over the countries 
which most directly felt the effects of the revolution. 
( 2). The consequent revival in dynastic forms, under the in­
(luenee of antagonism to France, of national life in Germany. 
(3). The aspira.tiou after national unity elsewhere in Europe, 
-a movement which must precede the organisation of states 
on a sound. basis, and for the time readily yields itself to 
duection by a Suvaun:ta. ( 4). The existence, over all the 
Slavonic side of Europe, of populations which are only just 
beginning to make any approach to political life-the life 
of the 7rOA£-rE{a, or 'civitas '-and still offer a tempting field 
to the ambition of rival Suvaun{at, Austrian, Russian, and 
Turkish (which, intleed, are by no means to be put on a 
level, but are alike as not resting on a basis !>f citizenship). 
~ 5). The tenure of a great Indian empire by England, which 
not only gives it a military character which would not be­
long to it simply as a sta.te, but brings it into outward 
relations with the Swaun:lat just spoken of. This is no 
doubt a very incomplete account of the influences which 
have combined to ' turn Europe into a great camp' (a very 
exaggerated expression); but it may serve to show what a 
fuller account would show more· clearly, that the military 
system of Europe is no necessary incident of the relations 
between independent states, but arises from the fact that the 
organisation of state-life, even with those peoples that have 
been brought under its influence at all, is still so incomplete. 

174. The more complete that organisation becomes, the 
more the motives and occasions of international conflict 
tend to disappear, while the bonds of unity become stronger. 
The latter is the case, if for no other reason, yet for this ; 
that the better organisation of the state means freer acope 
to the individual (not necessarily to do as he likes, e.g. in 
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the buying and selling of alcohol, but in such development 
of activity as is good on the whole). This again means fi·ee 
intercourse between mem hers of one state and those of 
another, and in particular more freedom of trade. All 
restrictions ou freedom of wholesome trade arc really based 
on special class-interests, and mu.~t disappear with the 
realisation of that idea of individual right, founded on the 
capacity of every man for free contribution to social good, 
which is the true idea of the state. And as trade between 
members of different states becomes freer and more full, the 
sense of common interests between them, which war would 
infringe, becomes stronger. The bo11d of peace thus esta,­
blished is sometimes depreciated as a selfish one, but it need 
be no more selfish than that which keeps the pe::tee between 
members of the same state, who have no acquaintance with 
each other. In one case as in the other it m::ty be said that 
the individual tries to prevent a breach of the peace because 
he knows that he has more to gain than to lose by it. In 
the latter case, however, this account of the matter would 
be, to say the least, insufficient. The good citizen observes 
the law in letter and in spirit, not from any fear of conse­
quences to himself if he did not, but from an idea of the 
mutual respect by men for each other's rights as that which 
should be an idea which has become habitual with him, and 
~egulates his conduct without his asking any questions about 
lt. There was a time, however, when this idea only thus 
a~ted spontaneously in regulating a man's action towards 
h.Is family or immediate neighbours or friends. Considera­
tions of interest were the medium through which a wider 
range of persons came to be browrht within its mncre, And 
th~~' although considerations of an identity of interests, 
a:I~mg ;>ut of trade, may be the occasion of men's recog­
n~smg m men of other nations those rights which war 
VIolates, there is no reason why, upon that occasion and 
~hro.ugh the familiarity which trade brings about, an idea of 
JUstice, as a rehLtion which should subsist between all man­
kind as well as between mem hers of the same state, may 
not come to act on men's minds as independently of all 
calculation of their several interests as does the idea which 
regulates the conduct of the good citizen. 

17 5. If the necessary or impelling power of the idea of 
wha.t iB due from members of different nations to each other 
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is weak, it must be observed on the other hand that the 
individual members of a nation have no such apparent 
interest in their government's dealing unfairly with another 
nation as one individual may have in getting the advantage 
of another. Thus, so far as this idea comes to form part of 
the habit of men's minds, there ceases to be anything in the 
passions of the people which a government represents to 
stimulate the government to that unf;tirness in dealing with 
another go>ernment, to which an individual might be moved 
by self-seeking passions in dealing with another individual, 
in the absence of an impartial authority having power over 
both. If at the same time the several governments are 
purely representative of the several peoples, as they should 
become with the due organisation of the state, and thus 
have no dynastic interests of their own in embroiling one 
nation with another, there seems to be no reason why they 
should not arrive at a pa.ssionlP.ss impartiality in dealing 
with each other, which would be beyond the reach of the 
individual in defending his own cause against another. At 
any rate, if no government can ever get rid of some bias in 
its own favour, there remains the possibility of mediation in 
cases of dispute by disinterested governments. With the 
abatement of national jealousies and the removal of those 
deeply-seatP.d causes of war which, as we have seen, are 
connected with the deficient organisation of states, the 
dream of an international court with authority resting on 
the consent of independent states may come to be realised. 
Such a result may be very remote, but it is important to bear 
in mind that there is nothing in the intrinsic nature of a 
system of independent states incompatible with it, but that 
on the contrary every advance in the organisation of man 
\rind into states in the sense explained is a step towards it. 
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L. THE RIGHT OF TIIE STATE TO PUNJSJJ. 

176. (3) WE come now to the third of the qnestioua 
raised 1 in regard to the indivi<.lual's right to free life, the 
question under what conditions that right muy be forfeited; 
the question, in other worlls, of the state's right of punish­
ment. The right (i.e. the power secured by social recog­
nition) of free life in every ma,n rests on the assumed 
capacity in every man of free action contributory to social 
good (' free ' in the sense of determined by the idea of a 
common good. Animals may and do contribute to the good 
of man, but not thus 'freely'). This right on the part of 
associated men implies the right on their pa,rt to prevent 
such actions as interfere with the possibility of free action 
contributory to social good. This constitutes the right o1 
punishment, the right so far to use force upon a person 
(to treat him as an animal or a thing) as may be necessary 
to save others from this interference. 

177. Under what conditions a person needs to be thus 
dealt with, what particular actions on his part constitute 
such an interference, is a question which can only be 
answered when we have considered what powers in particular 
need to be secured to individuals or to officials in order to 
the possibility of free action of the kind <.lescribed. Every 
such power is a right of which the violation, if intended as 
n. _violation of a right, requires a punishment, of which the 
kmd ~nd amount must depend on the relative importance of 
the nght and of the extent to whi.ch its geneml exercise i!!l 
threatened. Thus every theory of rights in detail must be 
followed by, or indeed implies, a con-esponding theory of 
punishment in detail, a theory which considers wha,t par­
ticular acts are punishable, and how they should be punished. 
The latter cannot precede the former: all that can be done 

1 [Above, sec. 156.} 
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llere is further to consider what general rules of punish­
UH.'nt are implied in the principle on which we hold all right 
of punishment to rest, and how far in the actual practice of 
punishment that principle bas been realisecL 

178. It is commonly asked whether punishment according 
to its proper nature is retributive or preventive or reforma­
tory. The true answer is that it is and should be all three. 
The statement, however, that the punishment of the criminal 
by the state is retributive, though true in a sense that will 
be explainPd directly, yet so readily lends itself to a mis­
lmdershtnding, that it is perhaps best avoided. It is not true 
in the sense that in legal punishment as it should be there 
survives any element of private vengeance, of the desire on 
the part of the indi>idual who has received a hurt from 
another to inflict an equivalent hurt in return. It is true 
that the beginning of punishment by the state first appears 
in the form of a regulation of private vengeance, but it is 
not therefore to be supposed that punishment by the statP 
is in any way a continuation of private vengeance. It is the 
essence of the former to suppress and supersede the latter, 
but it only does so gradually, just as rights in actuality are 
only formed gradually. Private vengeance belongs to the 
state of things in which rights are not as yet actualised; in 
the sense that the powers which it is for the social good that 
a man should be allowed to exercise, are not yet secured to 
him by society. In proportion as they are actualised, the 
exercise of private vengeance must cease. A right of pri­
vate vengeance is an impossibility; for, just so far as the 
vengeance is private, the individual in executing it is 
exercising a power not derived from society nor regulated 
by reference to social good, and such a power is not a 
right. Hence the view commonly taken by writers of the 
seventeenth and eighteenth centuries implies an entire mis­
conception of the nature of a right; the view, vi~., that there 
first existed rights of self-defence and self-vindication on the 
part of individuals in a state of nature, and that these came 
to be devolved on a, power representing all individuals, so 
that the state's right of using force against those men who 
use or threaten force against other men, is merely the sum 
or equivalent of the private rights which individuals would 
severally possess if there were no public equivalent for them. 
'rhis is to suppose that to bave been a right which in truth, 
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under the supposed conditions, would merely have been 
animal impulse and power, and public right (which is a 
pleonasm, for all right is public) to have resulted from the 
combination of these animal impulses and powers; it is to 
suppose that from a state of things in which 'homo homiui 
lupus,' by mere combination of wolfish impulses, there could 
result the state of things in which 'homo homini deus.' 

179. In a state of things in which private vengeance for 
hurt inflicted was the universal practice, there coula be no rights 
at all. In the most primitive society in which rights can exist, 
it must at least within the limits of the family be suppressed 
by that authority of the family or its head which first con­
stitutes rights. In such a society it is only on the members 
of another family that a man may retnJiate at pleasure a 
wrong done to him, and then the vengeance is not, strictly 
speaking, taken by individual upon individual, though indi­
viduals may be severally the agent and patient of it, but by 
family upon family. Just because there is as yet no idea of 
a state independent of ties of birth, much less of a universal 
society from relation to which a man derives rights, there is 
no idea of rights attaching to him as a citizen or as a man, 
?ut only as a member of a family. That social right, which 
Is ~t once a right of society over the individual, and a right 
wh1ch society communicates and secures to the individual, 
appe~rs, so far, only as a control exercised by the family 
over 1ts members in their dealings with each other, as an 
authorisation which it gives them in prosecuting their quar­
rels with members of another family, and at the same time 
to a certain extent as a limitation on the manner in which 
feuds between families may be carried on, a limitation 
generally dependent on some religious authority equally 
recognised by the families at feud. 

_180. From this state of things it is a long step to the 
r~g1me of law in a duly constituted state. Under it the arm 
of th~ state alone is the organ through which force may be 
exercised on the individual ; the individual is prohibited 
from averting violence by violence, except so far as is neces­
sary for the immediate protection of life, and altogether 
from avenging wrong done to him, on the understanding that 
the society, of which he is an organ and from which he 
derives his rights, being injured in every injury to him, duly 
protects him against injury, and when it fails to prevent 
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such injury from being done, inflicts such punishment on 
the offender as is necessary for future protection. But the 
process from the one state of things to the other, though a. 
long one, consists in the further development of that social 
right 1 which properly speaking was the only right the 
individual e>er had, and from the first, or ever since a 
permanent family tie existed, was present as a qualifying 
and restraining element in the exercise of private vengeance 
so far as that exercise partook at all in the nature of a right. 
The process is not a continuance of private vengeance under 
altered forms, but a gradual suppression of it by the fuller 
realisation of the higher principle which o.ll along con­
trolled it. 

181. But it will be asked, how upon this view of the 
nature of punishment as inflicted by the state it can be con­
sidered retributory. If no private vengeance, no vengeance 
of the injured individual, is involved in punishment, there 
can be no vengeance in it at all. The conception of venge­
ance is quite inappropriate to the action of society or the 
state on the criminal. The state cannot be supposed capable 
of vindictive passion. Nor, if the essence of crime is a wrong 
done to society, does it admit of retaliation upon the person 
committing it. A hurt done to an individual can be requited 
by the infliction of a like hurt upon the person who has done 
it; but no equivalent of wrong done to society can be paid 
back to the doer of it. 

182. It is true that there is such a thing as a national 
desire for revenge 2 (France and Germany): and, if a state= 
a nation organised in a certain way, why should it not be 
'capable of vindictive passion' P No doubt there is a unity 
of feeling among the members of a nation which makes 
them feel any loss of strength, real or apparent, sustained by 
the nation in its corporate character, as a hurt or disgrace to 
themselves, which they instinctively desire to revenge. The 

1 • Social right,' i.e. right belonging 
to a society of persons recognising a 
eommon good, and belonging through 
membership of the society to the se'\"eral 
persons constituting it. The society to 
which the right belongs, ie in principle 
oz possibility a society of all men ae 
rendered capable of free intercourse 
with each other by the orgnnisn.tion of 
the etnte. Actually at first it is only 

this or that family ; then some associa­
tion of families ; finally the state, &I 

including all other forms of BBSociation, 
reconciling the rights which arise out 
of them, and thus the most perfect 
medium through which the individual 
can contribute to the good of mankind 
and mankind to his. 

s ' Happy shall he be that rewardeth 
thee ns thou hast served us.' 
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corporate feeling is so strong that individuals feel themselves 
severally hurt in the supposed hurt of the nation. But when 
it is said that a crime is an olfeuce against the state, it is not 
meant that the body of persons forming the nation feel any 
hurt in the sense in which the person robbed or woumled 
does, such a hurt as excites a natural desire for revenge. 
What is meant is that there is a violation of a system of 
rights which the nation has, no doubt, an interest in main­
tabling, but a purely socia.l interest, quite different from 
the egoistic interest of the individua.l of which the desire 
!'or vengeance is a form. A nation is capable of vindictive 
feeling, but not S(J a nation as acting through the medium 
of a settled, imp~rtial, general law for the maintenance of 
rights, and that is what we mean when we talk of the state 
as that against which crimes are committed and which 
punishes them. 

183. It is true that when a crime of a certain sort, e.g. a 
cold-blooded murder, has been committed, a popuhtr sym. 
pathy with the sufferer is excited, which expresses itself in 
the wish to 'serve out' the murderer. This has some re­
semblance to the desire for personal revenge, but is really 
quite different, because not egoistic. Indignation against 
wrong done to another has nothing in common with a desire 
to revenge a wrong done to oneself. It borrows the htnO'tl<\"e 

f . t:> t:> 

o pnvate revenge, just as the love of God borrows the 
language of sensuous affection. Such inrlignation is in­
separable from the interest in social well-being, and alonO' 
with it is the chief aO'ent in the eshtblishment and mainte~ t:> 

nance of legal punishment. Law indeed is necessarily general, 
whil~ indignation is particular in its reference; and ac­
cordm~ly the treatment of any particuhtr crime, so far as 
determmed by law, cannot correspond with the indignation 
which the crime excites; but the law merely determines the 
general category under which the crime falls, and fixes 
cei'tain limits to the punishment that nmy be inflicted under 
that category. Within those limits discretion is left to the 
judge as to the sentence that he passes, and his sentence is 
in part influenced by the sort of imlignn.tion which in the 
given state of public sentiment the crime is calculated to 
excite; though generally much more by his opinion as to the 
amount of terror required for the prevention of prevalent 
crime. Now what is it in punishment that this indignation 
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demands ? If not the sole foundation of public punishment, 
it is yet inseparable from that public interest, on which the 
system of rig-hts, with the corresponding system of punish­
ments protective of rights, depends. In whatever sense 
then thb indignation demands retribution in punishment, 
in that sense retribution would seem to be a necessary 
element in puuishnwnt. It demands retribution in the sense 
of demandin(l' that the criminal should have his due, should 

t:> 

be dealt with according to his deserts, shvuld be punished 
justly. 

184. This is quite a different thing from an equivalence 
between the amount of suffering inflicted by the criminal and 
that which he sustains in punishment. 'l'he amount of 
suffering which is caused by any crime is really as incalcu­
lable as that which the criminal endures in punishment, 
whatever the punishment. It is only in the case of death 
for murder that there is any appeamnce of equivalence 
between the two sufferings, and in this case the appearance 
is quite superficial. The suffering involved in death depends 
almost entirely on the circumstances, which are absolutely 
different in the case of the murdered man and in that of the 
man executed for murder. \Vhen a man is imprisoned with 
hard labour for robbery, there is not even an appearance of 
equivalence of sufl'ering between the crime and the punish­
ment. In what then does the justice of a punishment, or its 
correspondence with the criminal's deserts consist ? It will 
not do to say that these terms merely represent the result 
of an association of ideas between a crime and the penalty 
which we are accustomed to see inflicted on it; that society 
has come to attach certain penalties to certain actions as a 
result of the experience (1) of suffering and loss caused by 
those acts, and (2) of the kind of suffering of which the ex­
pectation will deter men from doing them; and that these 
penalties having become customary, the onlookers and the 
criminal himself, when one of them is inflicted, feel that he 
has got what was to be expected, and call it his due or desert 
or a just punishment. If this were the true account of the 
matter, there would be nothing to explain the difference 
between the emotion excited by the spectacle of a just 
punishment inflicted, or the demand that it should be in­
flicted, on the one side, and on the other that excited by the 
sight of physical suffering following according to the usual 
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course of things upon a physical combin:ttion of circum .. 
stances, or the expectation that such suffering will follO\v, 
If it is said that the difference is explained by the fact that 
in the one case both the antecedent (the criminal act) and 
the consequent represent voluntary human agency, while in 
the other they do not, we reply, Just so, but for that reason 
the conception of a punishment as just differs wholly from 
any conception of it that could result either from its being 
customary, or from the infliction of such pnnishment having 
been commonly found a means for protecting ns against hurt. 

185. The idea of punishment implies on the side of the 
person punished at once a capacity for dctermina,tion by the 
conception of a common or public good, or in other words a 
practical understanding of the nature of rights as founded 
on relations to such public good, and an actual violation of a 
right or omission to fulfil an obligation, the right or obliga­
tion being one of which the agent might have been aware 
and the violation or omission one which he might have 
prevented. On the side of the authority punishing, it implies 
equally a conception of right founded on relation to public 
good, and one which, unlike that on the part of the criminal, 
is realised in act; a conception of which the punitive act, as 
founded on a consideration of what is necessary for the main­
tenance of rights, is the logical expression. A punishment 
is unjust if either element is absent ; if either the act 
punished is not a violation of known rights or an omission 
to fulfil known obligations of a kind which the agent might 
ha~e prevented, or the punishment is one that is not re­
qUll'ed for the maint-enance of rights, or (which comes to 
the same thing), if the ostensible rights for the maintenance 
of which the punishment is required are not real rights, are 
not liberties of action or acquisition which there is any real 
public interest in maintaining. 

186. When the specified conditions of just punishment 
are fulfilled, the person punished himself recognises it as 
just, as his due or desert, and it is so recognised by the 
onlooker who thinks himself into the situation. The criminal, 
being susceptible to the idea of public good, and through it 
to the idea of rights, though this idea has not been strong 
enough to regulate his actions, sees in the punishment ita 
natural expression. He sees that the punishment is his own 
act returning on himself, in the sense that it is the necessary 
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outcome of his act in a society governed by the conception 
of rights, a concc>ption which he appreciates and to which 
he does involuntary reverence. 

It is the outcome of his act, or his act returning upon 
himself, in a di!l'erent way from that in which a man's act 
returns on himself wllen, having misused his body, he is 
visited according to physical necessity by painful conse­
quences. The cause of the suffering which the net entails 
in the one case is the relation of the net to a society governed 
by the conception of rights; in the other it is not. For that 
rPnson, the painful consequence of the act to the doer in tho 
one case is, in the other is not, properly a punishment. We do 
indeed commonly speak of the painful consequences of im­
prudent or immoral acts ('immoral' as distinct from 'illegal') 
as a punishment ,,f them, but this is either metaphorically 
or because we think of the course of the world as regulated 
by a divine sovereign, whom we conceive as a maintainer of 
rights like the sovereign of a state. We may think of it as 
divinely regulated, and so regulated with a view to the 
realisation of moral good, but we shall still not be warranted 
in speaking of the sufterings which follow in the course o1 
nature upon certain kinds of conduct as punishmeni.S, ac­
cording to the distinctive sense in which crime is punished, 
unless we suppose the maintenance of rights to be the object 
of the moral government of the world,-which is to put the 
cart before the horse; for, as we have seen, rights are rela-­
tive to morality, not morality to rights (the ground on which 
certain liberties of action and acquisition should be gua­
ranteed as rights being that they are conditions of the mo:ral 
perfection of society). 

While there wonld be rea.son, then, as against those who 
say that the punishment of crime is merely preventive, in 
saying that it is also retributive, if the needed correction of 
the 'merely preventive' doctrine could not be more accurately 
st:Lted, it would seem that the truth can be more accurately 
stated by the proposition that punishment is not justified 
nuless it is just, and that it is not just unless the act 
punished is an intentional violation of real right or neglect 
of real obligation which the agent could have avoided (i.e. 
unless the agent knowingly and by intentional act inter­
feres with some freedom of action or acquisition which there 
is a. public interest in maintaining), and unless the futur~ 

p 
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maintenance of rights requires that the criminal be deal\ 
with as he is in the punishment.1 

187. It is clear, however, that this requirement, that 
punishment of crime should be just, may be covered by the 
statement that in its proper nature it is preventive, if the 
nature of that which is to be prevented by it is sufficiently 
defined. Its proper function is, in the interest of rights 
that are genuine (in the sense explained), to prevent actions 
of the kind described by associating in the mind of every 
possible doer of them a certain terror with the contemplation 
of the act,-such terror as is necessary on the whole to 
protect the rights threatened by such action. The whipping 
of an ill-behaved dog is preventive, but not preventive in 
the sense in which the punishment of crime is so, because 
(1) the dog's ill conduct is not an intentional violation of a 
right or neglect of a known obligation, the dog having no 
conception of right or obligation, and (2) for the same 
reason the whipping does not lead to the association of 
terror in the minds of other dogs with the violation of rights 
and neglect of obligations. To shoot men down who resist 
a successful coup d'etat may be effectually preventive of 
further resistance to the government established by the coup 
d'etat, but it does not satisfy the true idea of punishment, 
because the terror produced by the massacre is not necessary 
~or the protection of genuine rights, rights founded on public 
mterest. To hang men for sheep-stealing, again, does not 
satisfy the idea; because, though it is a genuine right that 
sheep-stealing violates, in a society where there was any 
decent reconciliation of rights no such terror as is caused 
by the punishment of death would be required for the 
protection of the right. It is because the theory that 
punishment is 'merely preventive' favours the notion that 
the repetition of any action which any sufiicient body of 
men find inconvenient may justifiably be prevented by any 
sort of terror that may be convenient for the purpose, that 
it requires to be guarded by substituting for the qualifying 

•. Th_e ~nce~tio~s of the just and 
of JUBttce tmplted m thie statement oi 
the conditions of just punishment may 
be expressed briefly 88 follows. • The 
just'= that complex of social conditions 
which for each individual is necessary 
\0 enable him to reali.ue his capacit1 of 

C'ontributin~J to social good. ' J uetice' 
is tho habtt of mind which leads us to 
rtlBpcct those conditions in dealing with 
others,-not to Interfere with them HO 

far as they already exist, and to bring 
them into existl'nce HO far 88 they lll'f 

not found in existence. 
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'merely' a statement of what it is which the justifiable 
punishment prevents and why it prevents it. 

188. But docs our theory, after all bas been said about 
the wrongness of punishment that is not just, afford any 
standard for the apportionment of just punishment, any 
criterion of the amount of interference with a criminal's 
personal rights that is appropriate to his crime, except such 
as is afforded by a prevalent impression among men as to 
what is necessary for their security? Can we construe it 
so as to afford such a criterion, without at the same time 
condemning a great deal of punishment which yet society 
could be never brought to dispense with? Does it really 
admit of being applied at all in the presence of the admitted 
impossibility of ascertaining the degree of moral guilt of 
criminals, as depending on their state of character or habi­
tual motives? How, according to it, can we justify punish~ 
menta inflicted in the case of 'culpable negligence,' e.g. 
when an engine-driver, by careless driving, for which we 
think very little the worse of him, is the occasion of a bad 
accident, and is heavily punished in consequence? 

189. It is true that there can be no a priori criterion of 
just punishment, except of an abstract and negative kind. 
We may say that no punishment is just, unless the rights 
which it serves to protect are powers on the part of indi­
viduals or corporations of which the general maintenance is 
necessary to the well-being of society on the whole, and 
unless the terror which the punishment is calculated to in­
spire is necessary for their maintenance. For a positive and 
detailed criterion of just punishment, we must wait till a 
system of rights has been established in which the claims 
of all men, as founded on their capacities for contributing 
to social well-being, are perfectly harmonised, and till ex­
perience has shown the degree and kind of terror with which 
men must be affected in order to the suppression of the anti­
social tendencies which might lead to the violation of such 
a system of rights. .And this is perhaps equivalent to saying 
that no complete criterion of just punishment can be arrived 
at till punishment is no longer necessary; for the state of 
things supposed could scarcely be realised without bringing 
with it an extinction of the tendencies which state-punish­
ment is needed to suppress. Meanwhile there is no method 
of approximation to justice in punishment but that which 
consists in gradually making the system of established righta 
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just, i.e. in harmonising the true claims of all men, and 111 

discovering by experience the really dlieient meaus of re­
straining tendencies to viol:tiion of rights. An intentional 
violation of a right must be punished, whether the right 
violated is one that should be a right or no, on the principle 
that social well-being suf.Iers more from violation of any 
established right, whatever the nature of the right, tha,n 
from the establishment as a right of a power which should 
not be so established; and it can only be punished in the 
way which for the time is thought most efficient by the 
maintainers of law for protecting the right in question by 
associating terror with its violation. This, however, does 
not alter the moral duty, on the part of the society autho. 
rising the punishment, to make its punishments just by 
making the system of rights which it maintains just. The 
jusiice of the punishment depends on the justice of the 
general system of rights; not merely on the propriety with 
reference to social well-being of maintaining- this or that 
particular right which the crime punished violates, but on 
the question whether the social organisation in which n 
criminal has lived and acted is one tlmt has given him u 
fair chance of not being ~L criminal. 

190. We are apt to think that the justice of a punish­
ment depends on some sort of equality between its magnitude 
and that of the crime punished, but this notion arises from 
a confusion of punishment as inflicted by the state for a 
wrong done to society with compensa,tion to the individual 
for damage done him. Neither a crime nor its punishment 
~dmits of strictly quantitative measurement. It may be said, 
mdeed, that the greater the crime the heavier should be its 
punishment, but this is only true if by the 'heavier punish­
ment' is understood that with w l1ich most terror is associated 
in the popular imagination, and if the conception of the 
'g~eate~ crime ' is taken on the one hand to exclnde any 
estimatiOn of the degree of moral guilt, and, on the other 
hand, to be determined by an estimate not only of the im­
portance in the social system of the right violated by the 
crime, but of the amount of terror that needs to be associated 
with the crime in the rreneral apprehension in order to ita 

• b 

preventiOn. But when its terms are thus understood, the 
statement that the greater the crime the heavier should be 
its punishment, becomes an identical proposition. It amount. 
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to this, that the crime which requires most terror to b€ 
associated with it in order to its prevention should have most 
terror thus associated with it. 

191. But why do the terms 'heavier punishment' and 
' grelLter crime ' need to be thus understood? Why should 
not the ' greater crime' be understood to mean the crime 
implying most moml wickedness, or plLrtly this, plLrtly the 
crime which viollLtes the more important 1..-ind of right? 
Why should a. consideration of the amount of terror that 
needs to be associated with it in order to its prevention 
enter in to the determination of the ' greater crime' at all P 
'Vhy again should not the 'heavier punishment' mean 
simply that in which the person punished actually suffers 
most plLin? Why should it be taken to mean that with 
which most terror is associated upon the contemplation P 
In short, is not the proposition in question at once true and 
significant in the sense that the crime which implies the 
most moral depravity, or violates the most important right 
(such as the right to life), or which does both, should be 
visited with the punishment that involves most pain to the 
sufferer? 

192. The answer is: As regards heaviness of punishment, 
it is not in the power of the state to regulate the amount of 
pain which it causes to the person whom it punishes. If it 
could only punish justly by making this pain proportionate 
in each case to the depravity implied in the crime, it could 
not punish justly at all. The amount of pain which any 
kind of punishment causes to the particular person depends 
on his temperament and circumstances, which neither the 
state nor its agent, the judge, can ascertain. But if it could 
be ascertained, and if (which is equally impossible) the 
amount of depravity implied in each particular crime could 
be ascertained likewise in order to make the pain of the 
punishment proportionate to the depravity, a different 
punishment would have to be inflicted in each case according 
to the temperament and circumstn,nces of the criminaL 
There would be an end to all general rules of punishment. 

193. In truth, however, the stn,te in its capacity as the 
sustainer of rights (n,nd it is in this capacity that it 
punishes) has nothing to do with the ~mount of moral 
depravity in the crimina,!, and the primary reference in 
punishment, as inflicted by the state, is not to the effect of 
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the punishment on the person punished but to its effect on 
others. The considerations determining its amount should 
be prospective rather than retrospective. In the crime a right 
has been violated. No punishment can undo what has been 
done, or make good the wrong to the person who has suffered. 
What it can do is to make less likely the doing of a similar 
wrong in other cases. Its object, therefore, is not to cause 
pain to the criminal for the sake of causing it, nor chiefly 
for the sake of preventing him, individually, from commit­
ting the crime again, but to associate terror with the contem­
plation of the crime in the mind of others who might 
be tempted to commit it. And this object, unlike that of 
making the pain of the punishment commensurate with the 
guilt of the criminal, is in the main attainable. The effect 
of the spectacle of punishment on the onlooker is independent 
of any minute inquiry into the degree to which it affects the 
particular criminal. The attachment of equal penalties to 
offences that are alike in respect of the importance of the 
rights which they violate, and in respect of the ordinary 
temptations to them, will, on the whole, lead to the associa­
tion of an equal amount of terror with the prospect of 
committing like offences in the public mind. When the 
circumstances, indeed, of two criminals guilty of offences 
alike in both the above respects are very greatly and obvi­
ously different, so different as to make the operation of the 
same penalty upon them very conspicuously different, then 
the penalty may be varied without interfering with its terri­
fying effect on the public mind. \Ve will suppose e.g. that 
a fra~d on the part of a respectable banker is equivalent, 
both m respect of the rights which it violates and of the 
terror needed to prevent the recunence of like offences, to a. 
bur~laiJ:· It will not follow because the burglary is punished 
by 1mpnsonment with hard labour that hard labour should 
be inflicted on the fraudulent banker likewise. The infliction 
of hard labour is in everyone's apprehension so different to the 
banker from what it is to the burglar, that its infliction is 
not needed in order to equalise the terror which the popular 
imagination associates with the punishment in the two cases. 

194. On the same principle may be justified the con­
sideration of extenuating circumstances in the infliction of 
punishment. In fact, whether under that name or another, 
they are taken account of in the administration of criminal law 
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among aU civilised nations. ' Extenuating circumstances' is 
not a phrase in use among our lawyers, but in fact the con­
sideration of them does constantly, with the approval of the 
judge, convert what would otherwise have been conviction 
for murder into conviction for manslaughter, and when there 
has been conviction for murder, leads to the commutation of 
the sentence. This fact is often taken to show that the 
degree of moral depr<Lvity on the part of the criminal, the 
question of his character and motive, is and must be con­
sidered in determining the punishment due to him. In 
truth, however, 'extenuating circumstances' may very well 
make a difference in the kind of terror which needs to be 
associated with a crime in order to the future protection of 
rights, l1nd under certain conditions the consideration of 
them may be sufficiently justified on this ground. Suppose 
a theft by a starving man, or a hare shot by an angry farmer 
whose corn it is devouring. These are crimes, but crimes 
under such extenuating circumstances that there is no need 
to associate very serious terror with them in order to the pro­
tection of the essential rights of property. In the latte1 
case the right which the farmer violates is one which per~ 
haps might be disallowed altogether without interference 
with any right which society is interested in maintaining. 
In the former case the right violated is a primary and 
essential one; one which, where there are many starving 
people, is in fact pretty sure to be protected by the most 
stringent penalties. And it might be argued that on the 
principle stated this is as it should be; that, so far from the 
hunger of the thief being a reason for lightening his punish, 
meut, it is a reason for increasing it, in order that the 
special temptation to steal when far gone in hunger may, if 
possible, be neutralised by a special terror associated with 
thf' commission of the crime under those conditions. But 
this would be a one-sided application of the principle. It is 
not the business of the state to protect one order of righ~ 
specially, but all rights equally. It ought not therefore to 
protect a certain order of rights by associating special terror 
with the violation of them, when the special temptation to 
their violation itself implies a violation of right in the 
persons of those who are so tempted, as is the case when 
a general danger to property arises from the fact that many 
~eople are on the edge of starvation. The attempt to do 
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so is at once ineffectual and diverts attention from the tme 
way of protecting the endangered right, which is to pre­
vent people from falling into a state of starvation. In any 
tolerably organised society the com1ilion of a man, ordi­
narily honest and industrious, who is driven to theft by lmnger, 
will be so abnormal that very little terror needs to be asso­
ciated with the crime as so committed in order to main­
tain the sanctity of property in the general imagination. 
Suppose again a man to be killed in a quarrel arising out of 
his having tampered with the fidelity of his neighbour's 
wife. In such a case 'extenua~ing circumstances' may 
fairly be pleaded against the infliction of the extremest 
penalty, because the extremest terror does not need to be 
associated with homicide, as committed under such con­
ditions, in order to the general protection of human life, and 
because the attempt so to associate it would tend, so far 
as successful, to weaken the general sense of the wrong-the 
breach of family right-involved in the act which, in the 
case supposed, provokes the homicide. 

195. 'After all,' it may be said, 'this is a far-fetched 
way of explaining the admission of extenuating circum­
stances as modifying the punishment of crime. Why so 
strenuously avoid the simpler expbnation, that extenuating 
circumstances are taken into account because they nre held 
to modify the moral guilt of the crime? Is not their 
recognition a practical proof that the punishment of a 
crime by the state represents the moral disapprov~l of tho 
communityP Does it not show that, however imperfectly 
the amount of punishment inflicted on a crime nmy in fact 
correspond to its moral wickedness, it is generally felt that 
it ought to do soP ' 

196. The answer is that there are two reasons for hold­
ing that the state neither can nor should attempt to adjust 
the amount of punishment which it inflicts on a crime to 
the degree of moral depravity which the crime implies. 
(1) That the degree of moral depravity implied in any crime 
is unascertainable. It depends on the motive of the crime, 
and on this as part of the general character of the agent ; 
on the relation in which the habitual set of his character 
stands to the character habitually set on the pursuit ot 
goodness. No one can ascertain this in regard to himself. 
He may know that he is always far from being what be 
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ought to be; that one particnl::tr action of his represents on 
the whole, with much admixture of inferior motives, the 
better ten<lcrw,y; another, with some admixture of better 
moth·cs, the worse. But any question in regard to the 
degree of moral goodness or badness in any action of his 
own or of his most intimate friend is quite unanswerable. 
Much less can a judge or jury answer such a question in 
regard to nn unknown criminal. We may be sure indeed 
that any ordin::try crime-nay, perhaps even that of the 
'disinterested rebel '-implies the operation of some motive 
which is morally bad, for though it is not necessarily the 
worst men who come into conflict with established rights, it 
probably never can be the best; but the degree of badness 
implied in such a conflict in any parlicnlar case is quite 
beyond our ken, and it is this degree tha,t must be ascertained 
if the amount of punishment which the state inflicts is to be 
proportionate to the moral badness implied in the crime. 
(2) The notion that the state should, if it <'ould, adjust the 
amount of punishment which it inflicts on a crime to the 
mor:tl wickedness of the crime, rests on a false view of the 
,.elation of the state to morality. It implies that it is the 
business of the state to punish wickedness, as such. But it 
has no such business. It cannot undertake to punish wicked­
ness, as such, without vitiating the disinterestedness of the 
effort to escape wickedness, and thus checking the growth 
of a true goodness of the heart in the attempt to promote a 
goodness which is merely on the surf:tce. This, however, is 
not to be understood as meaning that the punishment of 
crime serves no moral purpose. It does serve such a purpose, 
and has its value in doing so, but only in the sense that the 
protection of rights, and the association of terror with their 
violation, is the condition antecedent of any general advance 
in moral well-being. 

197. The punishment of crime, then, neither is, nor can, 
nor should be adjusted to the degree of moral depravity, 
properly so called, which is implied in the crime. But it 
does not therefore follow that it does not represent the 
disapproval which the community feels for the crime. On 
the whole, making allowance for the fact that law and 
judicial custom vary more slowly than popular feeling, it does 
reprP.sent such dis~tpproval. And the disapproval may fitly 
be called moral, so far as that merely means that it is 
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a disapproval relating to voluntary action. But 1t is a 
disapproval founded on a sense of what is necessary for the 
protection of rights, not on a judgment of good and evil of 
that kind which we call conscience when it is applied to our 
own actions, and which is founded on an ideal of mora.l 
goodness with which we compare our inward conduct ('in­
ward,' as representing motives and character). It is founded 
essentially on the outward aspect of a man's conduct, on the 
view of it as related to the security and freedom in action and 
acquisition of other members of society. It is true that this 
distinction between the outward and inward aspects of con­
duct ls not present to the popular mind. It has not been 
recognised by those who have been the agents in establishing 
the existing law of crimes in civilised nations. As the state 
came to control the in,lividual or family in revenging hurts, 
and to substitute its penalties for private vengeance, rules of 
punishment came to be enacted expressive of general dis­
approval, without any clear consciousness of what was th(> 
ground of the disapproval. But in fact it was by what have 
been just described as the outward consequences of conduct 
that a general disapproval of it mLs ordinarily excited. Its 
morality in the stricter or inward sense was not nmtter of 
general social consideration. Thus in the main it has been 
on the ground of its interference with the general security 
and freedom in action and acquisition, and in proportion to 
the apprehension excited by it in this respect, that conduct 
has been punished by the state. 'l'hus the actual practice 
of criminal law has on the whole corresponded to its true 
~rinciple. So far as this principle bas been departed from, 
1t has not been because the moral badness of conduct, in the 
true or inward sense, has been taken account of in its treat­
ment as a crime, for this has not been generally contemplated 
at all, but because 'religious' considerations have interfered. 
Conduct which did not call for punishment by the state as 
interfering with any true rights (rights t~mt should be rights) 
has been punished as 'irreligious.' Th1s, however, did not 
mean that it was punished on the ground of moral badness, 
properly so called. It meant that its consequences were 
feared either as likely to weaken the belief in some divine 
authority on which the established system of rights wa.a 
supposed to rest, or as likely to bring evil on the community 
through provokin~ the wrath of some unseen power. 
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198. This account of the considerations which have 
regulated the punishment of crimes explains the severity 
with which 'criminal negligence' is in some cases punished, 
and that severity is justified by the account given of the true 
principle of criminal law, the principle, viz., that crime 
should be punished according to the importance of the 
right which it violates, and to the degree of terror which 
in a well-organised society needs to be associated with the 
crime in order to the protection of the right. It cannot be 
held that the carelessness of an engine-driver who overlooks 
a signaJ and causes a fatal accident, implies more moral 
dcpmvity than is implied in such negligence as all of us are 
constantly guilty of. Considered with reference to the state 
of mind of the agent, it is on a level with multitudes of 
actions and omissions which are not punished at all. Yet 
the engine-driver would be found guilty of manslaughter 
and sentenced to penal servitude. The justification is not 
to be found in distinctions between different kinds of negli­
gence on the part of different agents, but in the effect of the 
negligence in different cases upon the rights of others. In 
the case supposed, the most important of all rights, the 
right to life, on the part of railway passengers depends for 
its maintenance on the vigilance of the drivers. Any 
preventible failure in such vigilance requires to have suffi­
cient terror associated with it in the mind of other engine­
drivers to prevent the recurrence of a like failure in vigi­
lance. Such punishment is just, however generally virtuous 
the victim of it is, because it is necessary to the protection 
of rights of which the protection is necessary to social well­
being; and the victim of it, in proportion to his sense of 
justice, which means his habit of practically recognising 
true rights, will recognise it as just. 

199. On this principle crimes committed in drunkenness 
must be dealt with. Not only is all depravity of motive 
specially inapplicable to them, since the motives actuating 
a drunken man often seem to have little connection with his 
habitual character; it is not always the case that a crime 
committed in drunkenness is even intentional. When a man 
in a drunken rage kills another, he no doubt intends to kill 
him, or at any rate to do him 'grievous bodily harm,' and 
perhaps the association of great penal terror with such an 
offence may tend to restrain men from committing it even 
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when drunk; but when a drunl•en mother lies on her child 
and smothers it, the burt is not intentional but nccitlen taJ. 
The drunkenness, however, is not accidental, but pre,·entible 
by the iuUuence of adequate motives. It is therefore proper 
to treat such a viulation of right, though committed un­
knowingly, as a crime, and to associate terror with it in the 
popular imagination, in order to the protection of rights by 
making people more careful about getting drunk, about 
allowing or promoting drunkenness, and about looking after 
drunken people. It is unreasonable, however, to do this aud 
at the same time to associate so little terror, as in practice 
we do, with the promotion of da11gerous drunkenness. The 
case of a crime committed by a tlrunlmrd is plainly distin­
guishable from that of a crime committed by a lunatic, for 
the association of penal terror with the !alter would tend 
neither to prevent a lunatic from cominitting a crime nor 
people from becoming lunatics. 

200. The principle above stated, as that according to 
which punishment by the state should be iutlictcd and regu­
lated, also justifies a distinction between crimes and civil 
injuries, i.e. between breaches of right for which the state 
inflicts punishment without redress to the person injured, 
and those for which it procures or seeks to procure redress to 
the person injured without punishment of the person causing 
the injury. \Ve are not here concerned with the history of 
this distinction (for which see f.bine, A11cicnt Law, chap. x, 
and W. E. Hearn, The .Aryan Ifouseholrl, chap. xix), nor 
with the question whether many breacl.cs of right now 
among us treated as civil injnries ought not to be treated as 
crimes, but with the justification that exists for treating 
certain kinds of breach of right as cases in which the slate 
should interfere to procure redress for the person injured, 
but not in the way of inflieting punishment on the injurer 
until he wilfully resists the order to make redress. 'fhe 
principle of the distinction as ordiuarily laid down, viz. that 
civil injuries 'are violations of rights when considered in 
reference to the injury sustained by the individual,' while 
crimes are' violations of ricrbts when considered in reference 

0 

to their evil tendency as regards the community at large ' 
(Stephen, Book V, chap. i), is misleading; for if the well~ 
being of the community did not suffer in the hurt done to 
the individual, that hurt would not ba a violation of 11. right 
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in the true sense at all, nor would the community have any 
ground for insisting that the hurt shall be redressed, and for 
determining the mode in which it shall be redressed. A 
viohtion of right cannot in truth be considered merely in 
relation to injury sustained by an individual, for, thus con­
sidc•red, it would not be a violation of right. It may ~ said 
that the sta,te is only concerned in procuring redress for civil 
injmies, because, if it left an individual to procure redress in 
his own way, there would be no public peace. But there are 
other and easier ways of preventing fighting than by pro­
curing redress of wrong. \Ve prevent our dogs from fighting, 
not by redressing- wrongs which they sustain from each 
other (of wrougs as of rights they nre in the proper sense 
incapa.ble), but by bl'ating them or tying them up. The 
community would not keep the peace by procuring redress 
for hurt or damage sustained by individuals, unless it con· 
cei\'ed itself as having interest in the security of individuals 
from hurt and da.mage, unless it considered the hurt done to 
individuals as done to itself. The true justification for 
treating some breaches of right as cases merely for redress, 
others as cases for punishment, is that, in order to the general 
protection of right:>, with some it is necessary to associate a 
certain terror, with others it is not. 

20 l. ·what then is the general ground of distinction 
between those with which terror does, and those with which 
it docs not, need to be associated P Clearly it is purposeless 
to associate terror with breaches of right in the case where 
the breaker does not know that he is violating a right, and 
is not responsible for not knowing it. No association of terror 
with such a breach of right can prevent men from similar 
breaches under like conditions. In any case, therefore, in 
which it is, to begin with, opeu to dispute whether a breach 
of right bas been committed at all, e.g. when it is a question 
whether a contract bas been really broken, owing to some 
doubt as to the interpretation of the contract or its applica. 
tion to a particular set of circumstances, or whether a 
commodity of which someone is in possession properly be. 
longs to another,-in such a case, though the judge finally 
decides that there ha.s been a breach of right, there is no 
ground for treating it as a crime or punishing it. If, in the 
course of judicial inquiry, it turns out that there has been 
fraud by one or other of the parties to the litigation, a 
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criminal prosecution, having punishment, not redress, for its 
object, should properly supervene upon the civil suit, unless 
the consequences of the civil suit are incidenta.lly such as to 
amount to a sufficient punishment of the fraudulent party. 
Again, it is purposeless to associate terror with a breach of 
obligation which the person committing it knows to be a 
breach, but of an obligation which he has no means of fulfil­
ling, e.g. non-payment of an acknowledged debt by a man 
who, through no fault of his own, is without means of 
paying it. It is only in cases of one or other of the n.bove 
kinds,-cn.ses in which the bren.ch of right, supposing it to 
have been committed, has presumably n.risen either from 
inability to prevent it or from ignorance of the existence of 
the right,-that it can be held as an absolute rule to be no 
business of the state to interfere penally but only in the way 
of restoring, so far as possible, the broken right. 

202. But there are many cases of breach of right which 
can neither be definitely reduced to one of the above kinds, 
nor distinguished from them by any broad demarcation; 
cases in which the breaker of a right has been ignorant of it, 
because he has not cared to know, or in which his inability 
to fulfil it is the result of negligence or extravagance. 
Whether these should be treated penally or no, will depend 
partly on the seriousness of the wrong done through avoid­
able ignorance or negligence, partly on the sufficiency of the 
deterrent effect incidentally involved in thecivil remedy. In 
the case e.g. of inability to pay a debt through extravagance 
or recklessness, it may be unnecessary and inadvisable to 
~e~t the breach of right penally, in consideration that it is 
~d~ectly punished by poverty and the loss of reputation 
mCldental to bankruptcy, and the creditors should not look 
to the state to protect themfrom the consequences of lending 
?n ?ad security. The negligence of a trustee, again, may be 
md1rectly punished by his being obliged to make good the 
property lost through his neglect to the utmost of his means. 
This may serve as a sufficiently deterrent example without 
the negligence being proceeded against criminally. Again, 
damage done to property by negligence is in England dealt 
with civilly, not criminally; and it may be held that in this 
case the liability to civil action is a sufficient deterrent. On 
the other hand, negligence which, as negligence, is not really 
distinguishable from the above, is rightly treated criminally 
wh~n its consequences are more serious; e.g. that of the 
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milway-servant whose negligence results in a fatal accident, 
that of the bank-director who allows a misleading statement 
of accounts to be published, fraudulently perhaps in the 
eye of the law, but in fact negligently. As a matter of 
principle, no doubt, if intentional violation of the right of 
property is tre:Lted as penal equally with the violation of the 
right of life, the negligent violation should be treated as 
penal in the one case as much as in the other. But as the 
consequences of an action for damages may be virtually 
though not ostensibly penal to the person proceeded against, 
it may be convenient to leave those negligences which do 
not, like the negligence of a raihvay-serv:Lnt, affect the most 
important rights, or do not affect rights on a very large scale 
as does that of a bank-director, to be dealt with by the civil 
process. 

203. The actual distinction between crimes and civil in­
juries in English law is no doubt largely accidental. As the 
historians of law point out, the civil process, having compen­
sation, not punishment, for its object, is the form which the 
interference of the community for the ma:intenance of rights 
originally takes. The community, restraining private venge­
ance, helps the injured person to redress, and regulates 
the way in which redress shall be obtained. This procedure 
no doubt implies the conviction that the community is con­
cerned in the injury done to an individun1, but it is only by 
degrees that this conviction becomes explicit, and that the 
community comes to treat all preventible breaches of right 
as offences against itself or its sovereign representative, i.e. 
as crimes or penal; in the language of English law, as 
'brmtehes of the king's peace.' Those offences are first so 
treated which happen to excite most public alarm, most fear 
for general safety (hence, among others, anything thought 
sacrilegious). In a country like England, where no code has 
been drawn up on geneml principles, the class of injuries 
that are treated penally is gradually enlarged as public alarm 
happens to be excited in particular directions, but it is 
largely a matter of accident how the classification of crimes 
on one side and civil injuries on the other happens to stand 
at any particular time. 1 

1 Bee Mark by, Elements of Law, chap. 
xi, especially note 1, p. 243; and Austin, 
Lecture XXVII. Between crimes and 
eivil injuriM the distinction, as it actu­
iillyexistll, is merelyone ofprocedure(aa 

1tatcd by Austin, p. 618). The violation 
of right in ono case is proceeded 
against by the method of indictment, 
in the other by an • action.' The dill­
tinction that in one case punishment is 
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204. According to the view here tal{en, then, there is no 
direct reference in punishment by the state, either retro­
spective or prospective, to moral good or evil. The state in 
its judicial action does not look to the moral guilt of the 
criminal whom it punishes, or to the promotion of moral 
good by means of his punishment in him or others. It looks 
not to virtue and vice but to rights and wrongs. It looks 
back to the wroug done in the crime which it punishes; not, 
however, in order to avenge it, but in order to the considera­
tion of the sort of terror which needs to be associated with 
such wrong-doing in order to the future maintenance of 
rights. Ifthe character of the criminal comes into account 
at all, it can only be properly as an incident of this considera­
tion. Thus punishment of crime is preventive in its object; 
not, however, preventive of any or every evil and by any 
and every means, but (according to its idea or as it should be) 
justly preventive of injustice; preventive of interference with 
those powers of action and acquisition which it is for the 
general well-being that individuals should possess, and 
according to laws which allow those powers equally to all 
men. But in order effectually to attain its preventive object 
and to attain it justly, it should be reformatory. When the 
reformatory office of punishment is insisted on, the reference 
may be, and from the judicial point of view must be, not to 
the moral good of the criminal as an ultimate end, but to 
his recovery froin criminal habits as a means to that which 
is the proper and direct object of state-punishment, viz. the 
gen~ral protection of rights. The reformatory function of 
pumshment is from this point of view an incident of its 
preventive function, as regulated by the consideration of 
what is just to the criminal as well as to others. For the 

the obje~t.of the process, in the other 
redress, Is Introduced in order to explain 
!he . diffe':6nc~ ?f procedure; and to 
JUStify this d1sh nct10n resort is he.d to 
~he fur!her diutinction, the.t civil injury 
IS considered to affect the individual 
merely, crime to e.fl"ect the state. But 
!n ~act the a.ction for civil injury mn.y 
JDCHlente.lly ~Rv~ e. pene.l result (Austin, 
I!· 621), e.n~ 1f It had not, many viola­
tiOns of l'lght now trea.ted as civil 
injuries would he.ve to be treated ~~ 
erimes. As an explanation therefore 
of the diRtinction between crimes and 
injuriet 'lS it standu. it is not correct 

to say that fur the former punishment 
is sought, for the latter merely redreF.R. 
Nor for. r~n?o?s nlrondy given is it trne 
of e.ny CIVlliiUury tosny that it affects, or 
should be considered ns nlfccting, injured 
individunl~ n:erel!!· Tile only distinc­
tion of prmc1ple 1s thn.t between viola­
tions of right which call for punishment 
e.nd those which do not; and those 
only do not ce.ll for punishment in 
some form or other which arise oit.be1 
from uncertainty 1111 to I hP ri~ht l"iole.ted, 
or from inability to prel"en' th11 nola. 
tion. 
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fulfilment of this latter function, the great thing, as we have 
seen, is by the punishment of an actual criminal to deter 
other possible criminals; but for the same purpose, unless 
the actual criminal is to be put out of the way or locked np 
for life, it must be desirable to reform him so that he may 
not be dangerous in future. Now when it is asked why he 
should not be put out of the way, it must not be forgotten 
that among the rights which the state has to mnjntain are 
includeJ rights of the criminal himself. These indeed are 
for the time suspended by his action in violation of rights, 
but founded as they are on the capacity for contributing to 
social good, they could only be held to be finally forfeited on 
the ground that this capacity was absolutely extinct. 

205. This consideration limits the l-ind of punishment 
which the state may justly inflict. It ought not in punish­
ing to Flftcrifice unnecessarily to the maintenance of rights in 
general what might be called the reversionary rights of the 
criminal, rights which, if properly tren,ted, he might ulti­
mately become capable of exercising for the geneml good. 
Punishment therefore either by death or by perpetual im­
prisonment is justifiable only on one of two grounds; either 
that association of the extremest terror with certain actions 
is under certain conclitions necessary to preserve the possi­
bility of a social life based on the observance of rights, or 
that the crime punished affords a presumption of a perma­
nent incapacity for rights on the part of the criminal. The 
first justification may be pleaded for the executions of men 
concerned in treasonable outbreaks, or guilty of certain 
breaches of discipline in war (on the supposition that the 
war is necessary for the safety of the state and that such 
punishments are a. necessary incident of war). Whether 
the capital punishment is really just in such cases must 
depend, not only on its necessity as an incident in the 
defence of a certain state, but on the question whether that 
state itself is fulfilling its function as a sustainer of true 
rights. For the penalty of death for murder both justi­
fications may be urged. It cannot be defended on any 
other ground, but it may be doubted whether the presump­
tion of permanent incapacity for rights is one which in our 
ignorance we can ever be entitled to make. As to the other 
plea, the question is whether, with a proper police system 
and sufficient certa,inty of detection and conviction, the 

Q 
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aSSOCiation Of thiS extremest terror With the murderer lS 

necessary to the security of life. Where the death-penalty, 
however, is unjustifiable, so must be that of really permanent 
imprisonment; one as much as the other is an absolute 
deprivation of free social life, and of the possibilities of moral 
development which that life affords. The only justification 
for a sentence of permanent imprisonment in a case where 
there would be none for capital punishment would be that, 
though inflicted as permanent, the imprisonment might be 
brought to an end in the event of any sufficient proof appear­
ing of the criminal's amendment. But such proof could only 
be afforded if the imprisonment were so modified as to allow 
the prisoner a certain amount of liberty. 

206. If punishment then is to be just, in the sense that 
in its infliction due account is taken of all rights, including 
the suspended rights of the criminal himself, it must be, so 
far as public safety allows, reformatory. It must tend to 
qualify the criminal for the resumption of rights. As re­
formatory, however, punishment lms for its direct object the 
qualification for the exercise of rights, and is only concerned 
with the moralisation of th& criminal indirectly so far as it 
may result from the exercise of rights. But even where it 
cannot be reformatory in this sense, and over and above its 
reformatory function in cases where it has one, it has a 
~orn:l end. Just because punishment by the state has for 
Its direct object the maintenance of rights, it bas, like every 
other function of the state, indirectly a moral object, because 
~rue rights, according to our definition, are powers which it 
1~ for the general well-being that the individual (or associa­
tion) should possess, and that well-being is essentially a 
moral well-being. Ultimately, therefore, the just punish­
~ent of crime is for the moral good of the community. It 
IS also.fo~ the moral good of the criminal himself, unless­
and th1s Is a BUpposition which we ought not to make-he is 
beyond the reach of moral influences. Though not inflicted 
for .th~t purpose, and though it would not the less have to 
be mfliCted if no moral effect on the criminal could be dis­
cer?ed, it is morally the best thing that can happen to him. 
It IS 80, even if a true social necessity requires that he be 
punished with death. The fact that society is obliged 80 to 
deal with him affords the best chance of bringing home to 
him the anti-social nature of his act. It ia true that. the 
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last utterances of murderers generally convey the impression 
that they consider themselves interesting persons, quite sure 
of going to heaven; but these are probably conventional. 
At any mte if the solemn infliction of punishment on behalf 
of human society, and without any sign of vindictiveness, 
will not breed the shame which is the moral new birth, 
presumably nothing else within human reach will. 
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M. THFJ RIGII1' OF THI!J STATE TO PROMOTE 
MORALITY. 

207, THE right of the individual man as such to free 
life is constantly gaining on its negative side more general 
recognition. It is the basis of the growing scrupulosity in 
regard to punishments which are not reformatory, which 
put rights finally out of the reach of a criminal instead of 
qualifying him for their renewed exercise. But the only 
rational foundation for the ascription of this right is the 
ascription of capacity for free contribution to social good. 
We treat this capacity in the man whose crime has given 
proof of its having been overcome by anti-social tendencies, 
as yet giving him a title to a further chance of its develop­
ment; on the other hand, we act as if it conferred no title 
on ita possessors, before a crime has been committed, to 
be placed under conditions in which its realisation would 
be possible. Is this reasonable? Yet are not all modern 
states so acting? .Are they not allowing their ostensible 
members to grow up under conditions which render the 
development of social capacity practica.lly impossible? Was 
it not more reasonable, as in the ancient states, to deny the 
right to life in the human subject as such, than to admit it 
under conditions which prevent the realisation of the capacity 
that furms the ground of its admission? This brings us to 
the fourth of the questions that arose 1 out of the assertion of 
the individual's right to free life. What is the nature and 
extent of the individual's claim to be enabled positively to 
realise that capacity for freely contributing to social good 
which is the foundation of his right to free life P 

208. In dealing with this question, it is important to 
bear in mind that the capacity we are considering is essen­
tially a free or (what is the same) a moral capacity. It iB 

• [Above, sec. 156.1 
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a capacity, not for action determined by relation to a certain 
end, but for action determined by a conception of the end to 
which it is relative. Onlf thus is it a foundation of rights. 
The action of an animal or plant may be made contributory 
to social good, but it is not therefore a foundation of rights 
on the part of an anilmtl or plant, because they are not 
affected by the conception of the good to which they contri­
bute. A right is a power of acting for his own ends,-for 
what he conceives to be his good,-secured to an individual 
by the community, on the supposition that its exercise con­
tributes to the good of the community. But the exercise of 
such a power cannot be so contributory, unless the individual, 
in acting for his own ends, is at least affected by the con­
ception of a good as common to himself with others. The 
condition of making the animal contributory to human good 
is that we do not lea.ve him free to determine the exercise of 
his powers; tha.t we determine them for him; that we 11Be 
him merely as an instrument; and this means that we do 
not, because we cannot, endow him with rights. We cannot 
endow him with rights because there is no conception of a 
good common to him with us which we can treat llB a motive 
to him to do to us as be would h:we us do to him. It is not 
indeed necessary to a capa.city for rights, as it is to true 
moral goodness, that interest in a good conceived as common 
to himself with others should be a man's dominant motive. 
It is enough if that which he presents to himself from time 
to time as his good, and which accordingly determines his 
action, is so far affected by consideration of the position in 
which he stands to otbers,-of the way in which this or tha,t 
possible action of his would affect them, and of wha.t he 
would have to expect from them in return,-as to result 
habitually, without force or fear of force, in action not in­
oompatible with conditions necessa.ry to the pursuit of a 
common good on the part of others. In other words, it is 
the presumption that a man in his general course of conduct 
will of his own motion have respect to the common good, 
which entitles him to rights at the hands of the community. 
'rhe question of the moral value of the motive which may in­
duce this respect-whether an unselfish interest in common 
good or the wish for personal pleasure and fear of personal 
pain-does not come into the account at all. An agent, 
indeed, who could only be induced bv fear of death or bodily 
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harm to behn.ve conformn.bly to the requirements of the 
community, would not be a subject of rights, because this 
influence could. never be brought to bear on him so constn.ntly, 
if he were free to regula.te his own life, as to secure the 
public safety. But a man's desire for pleasure to himself 
and aversion from pain to himself, though dissociated. from 
any desire for a higher object, for n.ny object that is desired 
because good. for others, mn.y constitute a capacity for rights, 
if his imagination of pleasure and. pain is so far affected by 
sympn.thy with the feeling of others about him as to make 
him, independently of force or fear of punishment, observant 
of established rights. In such a case the fear of punish­
ment mn.y be needed to neutmlise anti-socin.l impulses under 
circumstances of special temptn.tion, but by itself it could 
never be a sufficiently uniform motive to qualify a man, in 
the absence of more spontaneously social feelings, for the 
life of a free citizen. The qualification for such a life is a 
spontaneous habit of acting with reference to a common 
good., whether tha.t habit be founded on an imagination of 
pleasures and pains or on a conception of what ought to be. 
In either case the habit implies at least an understanding 
that there is such a thing as a common good, and a regu­
lation of egoistic hopes and fears, if not an inducing of 
more 'disinterested' motives, in consequence of that under­
standing. 

209. The capacity for rights, then, being a capacity for 
spontaneous action regulated by a conception of a common 
good, either so re!!lllated through an interest which flows 
directly from that"' conception, or through hopes and fears 
whi~h are affected by it through more complex channels of 
hab1t and association, is a capacity which cannot be genera. ted 
-which on the contrary is neutralised-by any influences 
that interfere with the spontaneous action of social interests. 
Now any direct enforcement of the outward conduct, which 
ought to flow from social interests, by means of threatened 
pena~t.ies-and a law requiring such conduct necessarily 
1mphes penalties for disobedience to it--does interfere with 
the spontaneous action of those interests, and consequently 
checks the growth of the capacity which is the condition of 
the beneficial exercise of rights. For this reason the effectual 
action of the state, i.e. t.ae community as acting through law, 
for the promotion of habits of true citizenship, seems neces-
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sm·ily to be confined to the removal of obstacles. Under this 
head, however, there may and should be included much 
that most states have hitherto neglected, and much that at 
first sight may have the uppearance of un enforcement of 
moral duties, e.g. the requirement that parents have their 
children tuught the elementary arts. To educate one's 
children is no doubt £L moral duty, and it is not one of those 
duties, like that of paying debts, of which the neglect directly 
interferes with the rights of someone else. It might seem, 
therefore, to be £L duty with which positive law should have 
nothing to do, any more than with the duty of striving after 
a noble life. On the other hand, the neglect of it does tend 
to prevent the growth of the capacity for beneficially exer. 
cising rights on the part of those whose education is neg­
lected, and it is on this uccount, not as £L purely moral dutJ 
on the part of a parent, but as the prevention of a hindrance 
to the capucity for rights on the part of children, that edu· 
cation should be enforced by the state. It may be objected. 
indeed, that in enforcing it we are departing in regard to the 
parents from the principle ubove laid down; that we are in­
terfering with the spontaneous adion of social interests, 
though we ure doing so with a view to promoting this spon. 
taneous action in another generation. But the answer to 
this objection is, that a la'v of compulsory education, if the 
preferences, ecclesiastical or otherwise, of those parents 
who show any pratical sense of their responsibility are duly 
respected, is from the beginning only felt as compulsion by 
those in whom, so far as this social function is concerned, 
there is no spontaneity to be interfered with; and that in the 
second generation, though the law with its penal sanctions 
still continues, it is not felt a.s a. law, a.s a.n enforcement of 
action by penalties, at all. 

210. On the same principle the freedom of contract ought 
probably to be more restricted i11 certain directions than is 
at present the case. The freedom to do as they like on 
the part of one set of men may involve the ultimate dis­
qualification of many others, or of a succeeding generation, 
for the exercise of rights. This applies most obviously to 
such kinds of contract or traffic as affect the health and 
housing of the people, the growth of population relatively to 
the means of subsistence, and the accumulation or distri­
bution of landed property. In the hurry of removing those 
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restraints on free dealing between man and man, which have 
arisP-n partly perhaps from some confusnu iuea of maintaining 
morality, but much more from the power of class-interests, 
we have been apt to take too narrow a view of the range of 
persons-not one generation merely, but succeeuing gene­
rations-whose freedom ought to be taken into account, and 
of the conditions necessary to their freedom (' fr~euom' here 
meaning their qualification for the exercise of rights). lienee 
the massing of population without regard to conditions of 
health; unrestrained traffic in deleterious commodities; un­
limited upgrowth of the class of hired labourers in particular 
industries which circumstances have suddenly stimulated, 
without any provision against the danger of an impoverished 
proletariate in following generations. Meanwhile, unuer 
pretence of allowing freedom of bequest and settlement, a. 
system has grown up which prevents the lanulords of each 
generation from being free either in the govemment of their 
families or in the disposal of their land, and aggra:mtes the 
tendency to crowd into towns, as well as the difficulties of 
providing healthy house-room, by keeping la.nd in a few 
hands. It would be out of place here to consider in detail 
the remedies for these evils, or to discuss the question how 
far it is well to trust to the initiative of the state or of 
individuals in dealing with them. It is enough to point out 
the directions in which the state may remove obstacles to 
the realisation of the capacity for benefici:Ll exercise of 
rights, without defeating its own object by vitiating the 
spont&neous character of that capacity. 
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N. THE RIGHT OF THE STATE IN REGARD TO 
PROPERTY. 

211. WE ha:ve now considered the ground of the right to 
free 1ife, anJ what is the justification, if any, for the apparent 
disreganl of tha,t right, (a) in war, (b) in the infliction of punish­
ment. \Ve have also dealt with the question of the general 
office of the state in regard to the development of that 
capacity in individuals which is the foundation of the right, 
pointing out on the one hand the necC'ssary limitation of its 
office in this respect, on the other hand the directions in 
which it may remove obstacles to that development. We 
have next to consider the rationale of the rights of property. 

In uiscussions on the 'origin of property' two questions 
are apt to be mixeu up which, though connected, ought to 
be kept distinct. One is the question how men have come 
to appropriate; the other the question how the idea of right 
has come to be associated with their appropriations. As the 
term 'property' not only implies a permanent possession of 
something, or a possession which can only be given up with 
the good will of the possessor, but also a possession recog­
nised us a right, an inquiry into the origin of property must 
involve both these questions, but it is not the less important 
that the distinction between them should be observed. Each 
of them again has both its analytical and its historical side. 
In regard to the first question it is important to learn all 
that can be learnt as to the kind of things that were first, 
and afterwards at successive periods, appropriated; as to the 
mode in which, and the sort of persons or societies by whom, 
they were appropriated. This is a.n historical inquiry. But 
it cannot take the place of a metaphysical or psychological 
analysis of the conditions on the part of the appropriating 
subject implied in the fact that he does such a thing a.11 
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appropriate. So, too, in regard to the second question, it is 
important to investigate historically the forms in which the 
right of men in their appropriations has been recognised; the 
parties, whether individuals or societies, to whom the right 
has been allowed ; and the sort of objecta, capable of appro­
priation, to which it has been considered to extend. But 
neither can these inquiries help us to understand, in the 
absence of a metaphysical or moral analysis, either what is 
implied in the ascription of a right to certain appropriations, 
or why there should be a right to them. 

212. We have then two questions, as above stated, each 
requiring two different methods of treatment. But neither 
have the questions themselves, nor the different methods of 
dealing with them, been duly distinguished. 

It is owing to confusion between them that the right of 
property in things has been supposed to originate in the 
first occupancy of them. This supposition, in truth, merely 
disguises the identical proposition that in order to property 
there must to begin with have been some appropriation. 
Th? truism that there could be no property in anything 
wh1ch had not been at some time and in some manner 
~pp.ropriated, tells us nothing as to how or why the property 
ln 1t, as a right, came to be recognis~::c, or why that right 
should be recognised. But owing to the confusion between 
t~e origin of appropriation and the origin of property as a 
n~ht? an identical proposition as to the beginning of appro. 
priatwn seemed to be an instructive statBment as to the 
basis .of the rights of property. Of late, in a revulsion from 
tb:o~es founded on identical propositions, ' historical' in­
qulne~ into the 'origin of property ' have come into vogue. 
The nght method of dealing with the question has been 
taken to lie in an investi(J'ation of the earliest forms in 
which property has existed. But such investigation, however 
~al?a?le in itself, leaves untouched the questions, (1) what 
lt lS 1n the nature of men that makes it possible for them, 
and ~oves them, to appropriate; (2) why it is that they 
?once1~e of themselves and each other as having a right 
~~ t~e1r appropriations; (3) on what ground this concep­
tiOn IS treated as a moral authority,-as one that should be 
acted on. 

213. (1) Appropriation is an expression of will; of the 
individual's effort to give reality to a conception of his own 
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good; of his consdousncss of a possible self-satisfaction ns 
au object to be attained. It is ditl'erent from mere provision 
to supply a future want. Such provision appears to be made 
by certain animals, e.g. ants. It can scarcely be made under 
the in£1 uence of the imagination of pain incidental to future 
want derived from previous experience, for the ant lays up 
for the winter though it has not previously lived through the 
winter. It may be suggested that it does so from inherited 
habit, but that this habit has originally arisen from an ex­
perience of pain on the part of ants in the past. Whether 
this is the true account of the matter we have not, I think, 
-perhaps from the nature of the case we cannot have-the 
means of deciding. We conceal our ignorance by saying 
that the ant acts instinctively, which is in effect a merely 
negative statement, that the ant is not moved to make pro­
vision for winter either by imagination of the pain which 
will be felt in winter if it does not, or by knowledge (con­
ception of the fact) thttt such pain will be felt. In fact, we 
know nothing of the action of the ant from the inside, or 
as an expression of consciousness. If we are not entitled 
to deny dogmtttica.lly that it expresses consciousness at 
all, neither are we entitled to say that it does express con­
sciousness, still less what consciousness it expresses. On 
the other hand we are able to interpret the acts of ourselves, 
and of those with whom we can communicate by means of 
signs to which we and they attach the same meaning, as ex· 
pressions of consciousness of a certain kind, and thus by 
reflective analysis to assure ourselves that acts of appropria­
tion in particular express a will of the kind stated; that 
they are not merely a passing employment of Sl!eh materials 
aP can be laid hands on to satisfy this or that want, present 
<>-·future, felt or imagined, but reflect the consciousness of a 
subject which distinguishes itself from its wants; which 
presents itself to itself aa still there and demanding satis­
faction when this or that lvant, or any number of wants, 
have been srttisficd; which thus not merely uses a thing to 
fill a want, and in so doing at once destroys the thing and 
for the time removes the want, but says to itself, 'This shall 
be mine to do as I like with, to satisfy my wants a.nd 
express my emotions as they arise.' 

214. One condition of the existence of property, then, is 
appropriation, and that implies the conception of himself on 
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the part of the appropriator as a permanent subject for 
whose use, as instruments of satisfactivn and cxpn·ssion, he 
takes and fashio::as certain external things, certain things 
external to hia bodily members. These things, so taken and 
fashioned, cease to be external as they were before. They 
become a sort of extension of the man's organs, the constant 
apparatus through which he gives reality to his ideas and 
wishes. But another condition must be fulfilled in order to 
constitute property, even of the most simple and primitive 
sort. This is the recognition by others of a man's appropria­
tions as something which they will treat as his, not theirs, 
and the guarantee to him of his appropriations by meaus of 
that recognition. What then is the ground of the recog­
nition? The writers of the seventeenth and eighteenth 
centuries, who discussed the basis of the rights of property, 
took it for granted, and in so doing begged the question. 
Grotius makes the right of property rest on contract, but 
clearly until there is a recognised' meum' and 'tuum' there 
can be no contract. Contract presupposes property. The 
property in a particular thing may be derived from a con­
tract through which it has been obtained in exchange for 
another thing or for some service rendered, but that 
implies that it was previously the property of another, and 
that the person obtaining it had a property in something 
else, if only in the labour of his hands, which he could ex­
change for it. 1 Hobbes is so far more logical that he does 

1 Grotius, De Jure, uc. Book II, 
chap. ii. § 6. 'Simul discimus quomodo 
res in proprietatem iverint • . , pacto 
quod am. aut expresso, ut per divisionem, 
aut tac1to, ut per occupationcm: 8imul 
atque enim corumunio displicuit, nee 
.nstituta est divisio, censeri debet inter 
omncs convenisse ut, quod qui8que 
occupasset, id proprium haberot.' llut 
ho . suppo~es a previous process by 
wh1ch thmgs had been appropriated 
(§ 4 ), owing to the necesbity of spending 
lab?ur on them in order to satisfy 
desire for a more refined kind of living 
than could be supplied by spontaneous 
products of the earth. • llinc diHcimus 
qure fuerit. causa, ob quam a primri,;Q 
communione rerum primo mobilium, 
deindo et immobilium discessum est: 
nimirum quod non contenti homines 
vesci sponte natis, antra habitare , • , 
ritre genus exquisitiua delegissent, in­
ilutria opus fuit, quam ainguli rebus 

singulis adhioorent.' • . • The • com. 
munio rerum,' thus departed from whou 
labour cr.me to be oxpeudcd on things 
Grot ius had previously described (§ 1) 
ns a state of things in which ev~ryone 
had a right to whatever he could lay 
hand& on. 'Erant omnia cowmunia et 
iudivisa omnibus, veluti unum cunctia 
patrimonium essot. Hinc factum ut 
statim quisque hominum 11d suos usua 
arripere posRet quod vellet, et qwe 
consumi poterant con~umere, ac talia 
usus univer~alis juris orat tum viee 
proprietatiR. Nam quod quisquo sic 
arripuerat, id ei eripore alter nisi per 
injuriam non poterat.' Here then a 
virtual right of property, though not 
so called, seems to be supposed in two 
forms prerious to the establishment of 
what Grotius calls the right of pro­
perty by contract. There is ( 1) a right 
of property in what each can • take 
to his UBe and coll8ume' out o! the 
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uot derive property from contract, but treats property and 
'the vnJidity of covenants' as co-ordinately dependent on 
the existence of a son>reign power of compulsion} But his 
account of this, as of all other forms of right, is open to the 
objection (before dwelt on) that if the sovereign power is 
merely a strongest force it cannot be a source of rights; and 
that if it is other than this, if it is a representative and 
maintainer of rights, its existence presupposes rights, which 
remain to be accounted for. As previously shown, Hobbes, 
while professing to make all rights dependent on the sove­
reign power, presupposes rights in his account of the insti­
tution of this power. 'fhe validity of contracts 'begins not 
but with its institution,' yet its own right is derived from an 
irrevocable contract of all with all in which each devolves his 
' persona,' the body of his rights, upon it. Without pressing 
his particular forms of expression unfairly against him, it is 
clear that he could not really succeed in thinking of rights 
as derived simply from supreme force; that he could not 
associate the idea of absolute right with the sovereign with­
out supposing prior rights which it was made the business 
of the sovereign to enforce, and in particular such a. recog­
nised distinction between ' meum' and ' tuum ' as is neces­
sary to a. covenant. Nor when we have dropped Hobbes' 
notion of government or law-making power, us having origi­
nated in a covenant of all with all, shall we succeed any 
better in deriving rights of property, any more than other 
rights, from law or a sovereign which makes law, unless we 
regard the law or sovereign as the organ or sustainer of a 

raw matenal supplied by nature; (2) 
a further right of each man in that on 
which he hii.B expended labour. Grotius 
Jocs not indeed expressly call this a 
right, but if there is a right, a~ he says 
there is, on the part of each man to 
that which he is able • ad suos arripere 
usus,' much more must there be a right 
to that which he has not only takt-n 
bnt fWlhioned by his labour. On the 
nature and rationale of this right 
Grotius throws no light, but it is 
clcal'ly presupposed by that right of 
property which he supposes to be 
dern·cd from contract, and must be re­
cognised before any such contract could 
be posbible .. 

1 ' There is annexed to the so>e· 
rcignty the whole power of prescribing 

the rules whereby every man mllyknow 
what goods he may enjoy and what ac­
tions he may do without being molested 
by any of his follow-subjects: and this 
is it men call propriety. For before 
constitution of sovereign power all men 
had ri~ht to all things, which nece&­
sarily causeth war; and therefore this 
propriety, being necessary to peace, 
and dl'pending on sovereign power, is 
the act of that power in order to the 
public pence.' (Lct'iathan, pt. II, chap. 
uiii.) 'The nature of justice consisteth . 
in keeping of valid covenants, but the 
validity of covenants begin• not bu\ 
with the constitution of a civil power, 
sutlicient to compel men to keep them; 
and then it is also that propriety begin1.' 
(Ibid, chap. xv.) 
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general social recognition of certain powers, as powers which 
should be exercised. 

215. Locke 1 treats property-fairly enough so long ns 
only its simplest forms are in question-as derived from 
labour. By the same law of nature and reason by which a 
man has 'a property in his own person,' 'the labour of hia 
body and the work of his hand are properly his' too. Now 
that the right to free life, which we have already dwelt on, 
carries with it a certain right to property, to a certain 
permanent apparatus beyond the bodily organs, for the 
maintenance and expression of that life, is quite true. But 
apart from the difficulty of tracing some kinds of property, 
in which men are in fact held to have a right, to the labour 
of anyone, even of someone from whom it has been derived 
by inheritance or bequest (a difficulty to be considered 
presently), to say that it is a 'law of nature and reason' 
that a man should have a property in the work of his hands 
is no more than saying that that on which o. man has im­
pressed his labour is recognised by others as something 
which should be his, just as he himself is recognised by 
them as one that should be his own master. The ground 
of the recognition is the same in both cases, aud it is 
Locke's merit to have pointed this out; but what the ground 
is he does not consider, shelving the question by appealing 
to a law of nature and reason. 

216. The ground of the right to free life, the reason why 
a man is secured in the free exercise of his powers through 
recognition of that exercise by others as something that 
should be, lay, as we saw, in the conception on the part of 
everyone who concedes the right to others and to whom it 
is conceded, of an identity of good for himself and others. 
It is only as within a society, as a relation between its 
members, though the society be that of all men, that there 
can be such a thing as a right; and the right to free life 
rests on the common will of the society, in the sense that 
each member of the society within which the right subsists 
contributes to satisfy the others in seeking to satisfy him­
self, and that each is aware that the other does so ; whence 
there results a common interest in the free play of the powers 
of all. And just as the recognised interest of a. society con-

• Civil Government, chap. v. The Fox Bourne's Life of Locke, TO!. ii. pp. 
moat important passage• are quoted in 171 and 172. 
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etitutes for each member of it the right to free life, just as it 
makes each conceive of such life on the part of himself and 
his neighbour as what should be, and thus forms the basis 
of a restraining custom which secures it for each, so it con. 
stitutes the right to the instruments of such life, making 
each regaru the possession of them by the other as for the 
common good, and thus through the medium first of custom, 
then of law, securing them to each. 

217. Thus the doctrine that the foundation of the right 
of property lies in the will, that property is 'realised will,' is 
true enough if we attach a certain meaning to 'will'; if we 
understand by it, not the momentary spring of any and every 
spontaneous action, but a constant principle, operative in all 
men qualified for any form of society, however frequently 
overborne by passing impulses, in virtue of which each seeks 
to give reaJity to the conception of a well.being which h0 
necessarily regards as common to himself with others. A. 
will of this kind explains at once the effort to appropriate, 
and the restraint placed on each in his appropriations by a 
customary recognition of the interest which each has in the 
success of the lih:e effort on the part of the other members 
of a society with which he shares a common well-being. 
This customary recognition, founded on a moral or rational 
will, requires indeed to be represented by some adequate 
force before it can result in a real maintenance of the rights 
of property. The wild beast in man will not otherwise yield 
obedience to the ra.tional will. And from the operation of 
this compulsive force, very imperfectly controlled by the 
moral tendencies which need its co-operation,-in other 
words from the historical incidents of conquest and govern­
ment,-there result many characteristics of the institution 
of property, as it actually exists, which cannot be derived 
from the spiritual principle which we have assigned as its 
foundation. Still, without that principle it could not have 
come into existence, nor would it have any moral justification 
at all. 

218. It accords with the account given of this principle 
that the right of property, like every other form of right, 
should first appear within societies founded on kinship, 
these being naturally the societies within which the restrain· 
ing conception of a common well-being is first operative. 
We are apt indeed to think of the state of things in which 
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the members of a family or clan hold land and stod;: in 
common, as the antithesis of one in which rights of property 
exist. In truth it is the earliest stage of their existence, 
beca.use the most primitive form of society in which tha 
fruit of his labour is SPcured to the individual by the society, 
under the influence of the conception of a common well­
being. The characteristic of primitive communities is not 
the absence of distinction between 'meum ' and 'tuum,' 
without which no society of intelligent as opposed to in­
stinctive agents would be possible at all, Lut the common 
possession of certain materials, in particular laud, on which 
labour may be expended. It is the same common interest 
which prevents the separate appropriation of these materials, 
and which secures the individual in the enjoyment and use 
of that which his labour can extract from them. 

219. From the moral point of view, however, the clan­
system is defective, because under it the rl!straint imposed 
upon the individual by his membership of a society is not, 
and has not the opportunity of becoming, a self-imposed 
restraint, a free obedience, to which, though the alternativ~ 
course is left open to him, the individual submits, because 
he conceives it as his true good. The area within which he 
can shape his own circumstances is not sufficient to allow of 
the opposite possibilities of right and wrong being presented 
to him, and thus of his learning to love right for its own 
sake. And the other side of this moral tutelage of the 
individual, this withholding from him of the opportunity of 
?eing freely determined by recognition of his moral relations, 
lS the confinement of those relations themselves, which under 
the clan-system have no actual existence except as between 
members of the same clan. A necessary condition at once 
of the growth of a free morality, i.e. a certain behaviour of 
men determined by an understanding of moral relations and 
by the value which they set on them as understood, and of 
the conception of those relations as relations between all 
men, is that free play should be given to every man's powers 
of appropriation. Moral freedom is not the same thing as o. 
control over the outward circumstances and appliances of life. 
It is the end to which such control is a generally necessary 
means, and which gives it its value. In order to obtain this 
control, men must cease to be limited in their activities by 
tho customs of the clan. The range of their appropriations 
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must be extended.; they must include more of the permanent 
material on which labour mll.y be expended, and not merely 
the passing prouucts of labour spent on unappropriated 
material; and they must be at once secured and controlled 
in it by the good-will, by the sense of common interest, of a 
wider society, of a society to which any and. every one may 
belong who will observe its conditions, and not merely those 
of a particular parentage; in other words by the law, written 
or unwritten, of a free state. 

220. It is too long a business here to attempt an account 
of the process by which the organisation of rights in the 
state has superseded thttt of the clan, and at the same time 
the restriction of the powers of appropriation implied in the 
latter has been removed. It is important to observe, how­
ever, that this process has by no means contributed un­
mixedly to tJhe end to which, from the moral point of view, 
it should have contributed. That end is at once the 
emancipation of the individual from ull restrictions upon the 
free moral life, and his provision with means for it. But 
the actual result of the development of rights of property 
in Europe, as part of its general political development, has 
so far been a state of things in which all indeed ?nay have 
property, but great numbers in fact cannot have it in that 
sense in which alone it is of value, viz. as a permanent 
apparatus for carrying out a plan of life, for expressing ideas 
of what is beautiful, or giving effect to benevolent wishes. 
In the eye of the law they have rights of appropriation, but 
in fact they have not the chance of providing means for a 
free moral life, of developing and giving reality or expres­
sion to a good will, an interest in social well-being. A man 
who possesses nothing but his powers of labour and who 
has to sell these to a capitalist for bare d!tily main~enance, 
might as well, in respect of the ethical purposes which the 
possession of property should serve, be denied rights of 
property altogether. Is the existence of so many men in 
this position, and the apparent liability of many more to be 
brought to it by a general fall of wages, if increase of popu­
lation goes along with decrease in the productiveness of the 
earth, a necessary result of the emancipation of the indivi­
dual and the free play given to powers of appropriation? or 
is it an evil inciuent, which may yet be remeuied, of that 
historical process by which the development of the rights of 

R 
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property has been broug-ht about, but in which the ag-ents 
have for the most part had no moral objects in view at all? 

221. Let us first be clear r..bout the points in \\"hich the 
conditions of property, as it actually exists, are :Lt variance 
with property according to its idea or as it should be. The 
rationale of property, as we have seen, is that everyone 
should be secured by society in the power of getting- and 
keeping the means of realising a will, which in possibility 
is a will directed to social good. Whether anyone's will is 
actually and positively so directed, does not afl'ect his claim 
to the power. This power should be secured to the indivi­
dual irrespectively of the use which be actually makes of it, 
so long as he does not use it in a way that interferes with 
the exercise of like power by another, on the ground that its 
uncontrolled exercise is the condition of attainment by man 
of that free morality which is his highest good. It is not 
then a valid objection to the manner in which property is 
possessed among us, that its holders constantly use it in a 
way demoralising to themselves and others, any more than 
such misuse of any other liberties is an objection to securing 
men in their possession. Only then is property held in a 
way inconsistent with its idea, and which should, if possible, 
be got rid of, when the possession of property by one mau 
interferes with the possession of property by another; when 
one set of men are secured in. the power of g-etting- and 
keeping the means of realising their will, in such tL way that 
others are practically Jenied the power. In that case it 
may truly be said that ' property is theft.' The rationale 
of property, in short, requires that everyone who will con. 
form to the positive condition of possessing it, viz. labour, 
and the negative condition, viz. respect for it as possessed 
by others, should, so far as social arrangements can make him 
so, b~ a possessor of property himself, and of such propert:y 
as Will at least enable him to develope a sense of responsi­
bility, as distinct from mere property in the immediate 
necessaries of life. 

222. But then the question arises, whether the rationale 
of property, as thus stated, is not inconsistent with the 
unchecked freedom of appropri:ttion, or freedom of appro­
priation checked only by the requirement that the thing 
appropriated shall not have preVIously been appropriated by 
a.nother. Is the requirement that every honest man should 
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bP- n. proprietor to the extent stated, compatible with any 
great inequalities of possession? In order to give effect to 
it, must we not remove those two great sources of the 
inequality of furtu11es, (1) freedom of bequest, and the 
other arrang-ements by which the profits of the labour of 
sevcr;tl generations are accumulated on persons who do not 
labour ;tt a1l ; (2) freedom of trade, of buying in the 
cheapest market and selling in the dearest, by which accu­
mulated prulits of labour become suddenly multiplied in 
the hands of a particular proprietor? Now clearly, if an 
inequality of fortunes, of the kiml which naturally arises 
from the admission of these two forms of freedom, neces­
sarily results in the existence of a proletariate, practically 
excluded from such ownership as is needed to moralise a 
man, there would be n. contradiction between our theory of 
the right of property and the actual consequence of admit­
ting the right according to the theory; for the theory 
logically necessi ta tcs freedom both in trading and in thE\ 
disposition of his property by the owner, so long us he does 
not interfere with the like freedom on the part of others; 
ancl in other ways as well its rea.lisn,tion implies inequality. 

223. Once admit as the idea of property that nature 
should be progressively adapted to the service of man by a. 
process in which each, while working freely or for himself, 
i.e. as determiued hy a conception of his own good, at the 
same time contributes to the social good, and it will follow 
that property must be unequal. If we leave a. man free to 
realise the conception of a possible well-being, it is impos­
sible to limit the effect upon him of his desire to provide for 
his future well-being, ns including that of the persons in 
whom he is interested, or the success with which at the 
prompting of that desire he turns resources of nature to 
account. Considered as representing the conquest of nature 
by the effort of free and variously gifted individuals, property 
must be unequal ; and no less must it be so if considered as 
a means by which individuals fulfil social functions. As we 
may learn from Aristotle, those functions are various and 
the mea.ns required for their fulfilment are various. The 
artist and man of letters require different equipment and 
a'Pparatus from the tiller of land and the smith. Either 
then the various appn.ratus needed for various functions 
mnst l1e provided for individuals by society, which would 
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imply a complete regulation of life incompatible with lhnt 
highest object of human attainment, a free morality; or we 
must trust for its provision to individual efi'ort, which will 
imply inequality between the property of different persons. 

224. The admission of freedom of trade follows from the 
same principle. It is a condition of the more complete 
adaptation of nature to the service of man by the free effort 
of individuals. 'To buy in the cheapest anJ sell in the dear­
est market' is a phrase which may no Joubt be used to cover 
objectionable transactions, in which aJ.vantage is btken of 
the position of sellers who from circumstances are not 
properly free to make a bargain. 'It is so employed when 
the cheapness of buying arises from the presence of labourers 
who have no alternative but to work for 'starvation wages.' 
But in itself it merely describes transactions in which com­
modities are bought where they are of least use and sold 
where they are of most use. The traJ.er who profits by the 
transaction is profiting by what is at the same time a contri­
bution to social well-being. 

In rcgarJ. to the freedom which a man should be allowed 
in disposing of his property by will or gift, the question is 
not so simple. The same principle which forbids. us to limit 
the degree to which a man may proviJ.e for his future, forbids 
us to limit the degree to which he may provide for his chilJ.ren, 
these being incluJed in his forecast of his future. It follows 
that the amount which children may inherit may not rightly 
be limited; and in this way inequalities of property, and accu­
mulations of it to which possessors have contributed nothing 
by their own labour, must arise. Of course the possessor 
of an estate, who has contributed nothing by his own labour 
to its acquisition, may yet by his labour contribute largely 
to the social good, and a well-organised state will in various 
ways elicit such labour from possessors of inherited wealth. 
Nor will it trust merely to encouraging the voluntary fulfil­
ment of social functions, but will by taxation make sure of 
some positive return for the security which it gives to in­
herited wealth. But while the mere permission of inherit­
ance, which seems implied in the permission to a man to 
provide unlimitedly for his future, will lead to accumulations 
of wealth, on the other hand, if the inheritance is to be 
equal among all children, and, failing children, is to pass to 
the next of kin, the accumulation will he checked. It is not 
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therefore the right of inheritance, but the right of bequest, 
t.hat is most likely to lead to accumulation of we;tlth, and 
that has most seriously been questioned by those who hold 
that univcrs;Ll owner::;hip is a condition of moral well-being. 
Is a proprietor to be <Lllowcu to uispose of his property as he 
likes among his chilJrcn (or, if he has none, among others), 
making one very rich as compared with the others, or is he 
to be checked by a law requiring approximately equal in­
heritance? 

225. As to this, consider that on the same principle on 
which we hold that a m<Ln should be allowed to accumulate 
u.s he best can for his children, he should have discretion in 
distributiug among his children. He shoulU be allowed 
to accumulate, because in so doing he at once expresses and 
developcs the sense of family responsibility, which naturally 
breeds a recognition of duties in many other directions. 
But if the sense of family responsibility is to have free play, 
the man must have due control over his family, and this he 
can scarcely have if all his chilUren as a matter of necessity 
inherit equally, however undutiful or idle or extravagant they 
may be. For this reason the true theory of property would 
aeem to favour fi·eeuom of bequest, at any rate in regard to 
wealth generally. There may be special reasons, to be 
considereJ presently, for limiting it in regard to land. But 
as a general rule, the f:tther of a family, if left to himself 
and not biasscu by any special institutions of his country, is 
most likely to make that ilistribution among his chilJren 
which is most for the public good. If family pride moves 
him to endow one son more largely than the rest, in order to 
maintain the honour of his name, family affection will keep 
this tendency within limits in the interest of the other 
children, unless the institutions of his country favour the 
one tendency as against the other. And this they will do 
if they maintain great dignities, e.g. peerages, of which the 
possession of large hereditary wealth is virtually the con­
dition, and if they make it easy, when the other sons have 
been impoverisheu for the sake of endowing the eldest, to 
maintain the former at the public expense by means of 
appointments in the church or state. 

It must be borne in mind, further, that the freedom of 
bequest which is to be justified on the above principles 
must not be one which limits that freedom in a subsequent 
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generation. It must therefore be distinguished from the 
power of settlement allowed by English lrn~ and constantly 
exercised in dealing with landed estate; for tlns pmver, as exer­
cised by the landowning head of a family in one generation, 
prevents the succeeding head of the family from being free 
to make what disposition he thinks best among his children 
and ties up the succession to the estate to his eldest son. The 
practice of settlement in England, in short, as applied to 
landed estate, cancels the freedom of bequest in the case of 
most landowners and neutralises all the dispersive tendency 
of family affection, while it maintains in full force all the 
aceumulative tendency of family pride. This, however, is 
no essential incident of a system in which the rights of indi­
vidual ownership are fully developed, but just the contrary. 

226. The question then remains, whether the full develop­
ment of those rights, as including that of unlimited accumu­
lation of wealth by the individual and of complete freedom 
of bequest on his part, necessarily carries with it the ex­
istence of a proletariate, nominal owners of their powers of 
labour, but in fact obliged to sell these on such terms that 
they are owners of nothing beyond what is necessary from 
da.y to day for the support of life, and may at any time lose 
even that, so that, as regards the moral functions of pro­
perty, they may be held to be not proprietors at all ; or 
whether the existence of such a class is due to causes only 
accidentally connected with the development of rights of 
individual property. 

We must bear in mind (1) that the increased wealth of 
one man does not naturally mean the diminished wealth of 
another. We must r::.ot think CJf wealth as a given stock of 
commodities of which a larger share cannot fall to one with­
out taking from the share that falls to another. The wealth 
of the world is constantly increasing in proportion as the 
constant production of new wealth by la.bour exceeds th9 
constant consumption of what is already produced. There 
is no natural limit to its increase except such as arises from 
the fact that the supply of the food necessary to sustain 
labour becomes more difficult as more comes to be required 
owing to the increase in the number of labourers, and from 
the possible ultimate exhaustion of the raw materials of 
labour in the world. Therefore in the accumulation of wealth. 
110 tar aR it arises from the saving by anyone of the products 
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of his labour, from his bequest of this capital to another who 
farther adds to it by saving some of the profit which tha 
capital yiel11s, as employed. in the payment for labour or in 
tratle either by the capita.list himself or someone to whom he 
lends it, and from the continuation of this process through 
generations, there is nothing which tends to lessen for any­
one else the possibilities of ownership. On the contrary, 
supposing trade anu labour to be free, wealth must be con­
st.'lnily distributed throughout the process in the shape of 
wages to labourers and of profita to those who mediate in the 
business of exchange. 

227. It is true that the accumulation of capital naturally 
leads to the employment of large masses of hired labourers. 
But there is nothing in the nature of the case to keep these 
labourers in the condition of living from hand to mouth, to 
exclm1c them from that education of the sense of responsi­
bility which depends on the poasibility of permanent owner­
ship. There is nothing in the fact that their labour is 
hired in great masses by great capitalists to prevent them 
from being on a small scale ca.pitalists themselves. In their 
position they h:tve not indeed the same stimulus to saving, 
or the same constant opening for the investment of savings, 
as a man who is auTovpry&s; but their combination in 
work gives them every opportunity, if they have the needful 
education and self-discipline, for forming societies for the 
investment of savings. In fact, as we know, in the well-paid 
industries of England the better sort of labourers do become 
capitalists, to the extent often of owning their houses and a 
good deal of furniture, of having an interest in stores, and 
of belonging to benefit-societies through which they make 
provision for the future. It is not then to the accumulation 
of capital, but to the condition, due to antecedent circum­
stances unconnected with that accumulation, of the men 
with whom the capitalist deals and whose labour he buys 
on the cheapest terms, that we must ascribe the multiplica­
tion in recent times of an impoverished and reckless prole­
tariate. 

228. It is difficult to summarise the influences to which 
is due the fact that in all the chief seats of population in 
Europe the labour-market is constantly thronged with men 
who are too badly reared and fed to be efficient labourers 1 
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who for this reason, and from the competition for employ­
ment with each other, have to sell their labour very cheap ; 
·,vbo have thus seldom the means to save, and whose standard 
of living and social expectation is so low that, if they have 
the opportunity of saving, they do not use it, and keep 
bringing children into the world at a rate which perpetuates 
the evil. It is certain, however, that these influences have 
no necessary connection with the maintenance of the right 
of individual property and consequent unlimited accumula­
tion of capital, though they no doubt are connected with 
that regime of force and conquest by which existing govern­
ments have been established,-govcrnments which do not 
indeed create the rights of individual property, any more 
than other rights, but which serve to maintain them. It 
must always be borne in mind that the appropriation of land 
by individuals bas in most countries-probably in all where 
it approaches completeness-been originally effected, not 
by the expenditure of labour or the results of labour on 
the land, but by force. The original landlorus have been 
conquerors. 

229. This has affected the condition of the industrial 
classes in at least two ways: (1) When the application of 
accnmulated capital to any work in the way of mining or 
manufacture has created a demand for labour, the supply 
has been forthcoming from men whose ancestors, if not 
themselves, were trained in habits of serfdom ; men whose 
life bas been one of virtually forced labour, relieved by 
church-charities or the poor law (which in part took the 
place of these charities) ; who were thus in no condition to 
contract freely for the sale of their labour, n.nd had nothing of 
that sense of family-responsibility which might have made 
them insist on having the chance of saving. Landless coun. 
trymen, whose ancestors were serfs, are the parents of the 
proletariate of great towns. (2) Rights have been allowed 
to landlords, incompatible with the true principle on which 
rights of property rest, and tending to interfere with the 
development of the proprietorial capacity in others. The 
right to freedom in unlimited acquisition of wealth, by 
means of labour and by means of the saving and successful 
application of the results of labour, does not imply the right 
of anyone to do as he likes with those gifts of nature, 
without which there woulU be nothing to spend labour npon. 
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The earth is just as much an original natural material 
necessary to productive industry, as are air, light, and water, 
but while the l:ttter ti·om the nature of the case cannot 
be a ppropria teu. the earth can be and has been. The only 
justification for this appropriation, as for any other, is that 
it contributes on the whole to social well-being; that the 
earth as appropriated by indiviuuals uuuer certain conditions 
becomes more serviceable to society as a whole, including 
those who are not proprietors of the soil, than if it were 
held in common. 'l'he justification dis:tppears if these 
conditions are not observed; and from government having 
been chiefly in the hands of appropriators of the soil, they 
have not been duly observed. Landlords have been allowed 
to' do what they woulU with their own,' as if land were merely 
like so much capital, admitting of indefinite extension. 
The capital gained by one is not taken from another, but 
one man cannot acquire more land without others having 
less ; and though a growing reduction in the number of 
landlords is not necessarily a social evil, if it is compensated 
by the acquisition of other wealth on the part of those 
extruded from the soil, it is only not an evil if the landlord 
is prevented from so using his land as to make it unservice­
able to the wn.nts of men (e.g. by turning fertile land into a 
forest), n.nd from ta]dng liberties with it incompatible with 
the conditions of general freedom and health; e.g. by clear­
ing out a village and len.ving the people to pick up house­
room as they can elsewhere (a practice common under the 
old poor-law, when the distinction between close and open 
villages grew up), or, on the other hand, by building houses 
in unhealthy places or of unhealthy structure, by stopping 
up men.ns of communictttion, or forbidding the erection of 
dissenting chapels. In fact the restraints which the public 
interest requires to be placed on the use of land if individual 
property in it is to be n.llowed at all, have been pretty much 
ignored, while on the other hand, that full development of 
its resources, which individual ownership would naturally 
favour, has been interfered with by laws or customs which, 
in securing estates to certain families, have taken away the 
interest, and tied the hands, of the nominal owner-the 
tenn.nt for life-in mn.king the most of his property. 

230. Thus the whole history of the ownership of land 
in Europe hn.s been of a kind to lead to the agglomeration 
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of a proletariate, neither holding nor seeking property 
wherever a sudden demand has arisen for labour in mines or 
manufactures. This at any rate was the case down to the 
epoch of the French Revolution; and this, which bro11ght 
to other countries deliverance from feudalism, left England, 
where feudalism had previously passed into unrestrained 
landlordism, almost untouched. Anrl while those influences 
of feudalism and landlordism which te11d to throw a shiftless 
population upon the centres of industry have been left un­
checked, nothing till quite lately was done to give such a 
population a chance of bettering itself, when it had been 
brought together. Their health, housing, and scl1ooling were 
unprovided for. They were left to be freely victimised by 
deleterious employments, foul air, and consequent craving 
for deleterious drinks. ·when we consider all this, we shall 
see the unfairness of laying on capitalism or the frPc develop­
:r:nent of individual wealth the blame which is really due to 
the arbitrary and violent manner in which rights over la.nd 
have been acquired and exercised, a.nd to the failure of the 
s~a~e to fulfil those functions which umler a system of un-
hmit d · t · t · th . . e pnvate ownership are necess:.try o mam :.tm e con-
ditions of a free life. 

231. Whether, when those functions have been more 
fully recognised and executed and when the needful control 
has. been established in the pu'blic interest over the liberties 
W~Ich landlords may take in the use of their l:tnd, it would 
shU be advisable to limit the right of bequest in regard to 
land, and establish a system of something like equal inheri-
ta · nee, Is a question which cannot be answered on any abso-
lute ~rinciple. It depends on circumstances. Prob1tbly the 
question should be answered differently in a country like 
France or Ireland, where the most important industries are 
connected directly with the soil, a.nd in one like England 
where they are not 80, The reasons must be cogent which 
could justify that interference with the control of the parent 
over his family, which seems to be implied in the limita.tion 
of the power ofbequeathing land when the parent's w~alth li.es 
solely m land, and which arises be it remembered, m a still 
mor~ mischievous way from the' present Englis.h pr~ctice of 
setthng estates. But it is important to bear m mmd that 
the question in regard to land stands on a different footing 
from that in regard to wealth generally, owing to the fact that 
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lanu is a particular commodity limited in extent, from which 
alone can be derived the materials necessary to any industry 
whatever, on which men must find house-room if they are to 
find it at all, and over which they must pass in communi­
cating with each ot.lwr, however much water or even air may be 
used for that purpose. These are indeed not reasons for pre­
venting private property in land or even free bequest of land, 
but they necessitate a special control over the exercise of 
rights of property in land, and it remains to be seen whether 
that control call be sutiidently established in a country 
where the power of g-reat estates has not first been broken, 
as in France, by a. law of equal inheritance. 

232. 'l'o the proposal that 'unearned increment' in the 
value of the soil, as distinct from value produced by ex­
penditure of labour a.ntl capital, should be appropriated by 
the state, though fair enough in itself, the great objection 
is that the relation between earned and unearned increment 
is so complicated, that a system of appropriating the latter 
to the state coulJ. scarcely be established without lessening 
the stimulus to the individual to make the most of the land, 
and thus ultimately lessening its serviceableness to riOciety. 
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0 TilE RIGHT OF THE STATE IN REGARD TO 
TilE F.AJ!ILY. 

233. IN the consideration of those rights which do not 
arise out of the existence of the state, but which are ante­
cedent to it (though of course implying society in some form), 
and which it is its office to enforce, we now come to family 
or household rights-also called, though not very distinctively, 
rights in private relations-of which the most important are 
the reciprocal rights of husband and wife, parent and child. 
The distinctive thing about these is that they are not merely 
rights of one person as against all or some other persons over 
some thing, or to the performance of or abstention from some 
action; they are rights of one person as against all other 
persons to require or prevent a. certain behaviour on the part 
of another. Right to free life is a right on the part of any 
and every person to claim from all other persons tlmt course 
of action or forbearance which is necessary to his free life. 
It is. a right against all the world, but not a right over any 
particular thing or person. A right of property, on the 
othe~ hand, is a right against all the world, and also over a 
parb~ular thing ; a right to claim from any and every one 
ce~-tam actions and forbearances in respect of a particular 
thmg (hence called' jus in rem'). A right arising from con. 
~ract, unlike the right of property or the right of free life, 
IS not a right as against all the world, but a right as against 
a particular person or persons contracted with to claim a 
certain performance or forbearance. It may or may not be 
a right over a particular thing, but as it is not necessarily so, 
while it is a right against a particular person or persons in 
distinction from all the world, it is called 'jus in personam' 
as distinct from' in rem.' The right of husband over wife 
and that of parent over children (or vice versa) differs from 
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the right arising out of contract, inasmuch as it is not merely 
a right against the particular person contracted with, but 
a right against all the world. In this respect it corresponds 
to the right of property; but differs again from this, since 
it is not a right over a thing but over a person. It is a. right 
to claim certain acts or forbearances from all other persons 
in respect of a particular person : or (more precisely) to claim 
a. certain behaviour from a certain person, and at the same 
time to exclude all others from claiming it. Just because 
this kind of right is a right over a person, it is always reci­
procal as between the person exercising it anu the person 
over whom it is exercised. All rights are reciprocal as 
between the person exercising them and the person against 
whom they are exercised. My claim to the right of free life 
implies a. like claim upon me on the part of those from whom 
I claim acts and forbearances necessary to my free life. M:y 
claim upon others in respect of the right of property, or upon 
a particular person in respect of an action which he has con­
tracted to perform, implies the recognition of a. corresponding 
claim upon me on the part of all persons or the particular 
party to the contract. But the right of a husband in re­
gard to his wife not merely implies that all those as against 
whom he claims the right have a like claim against him, but 
that the wife over whom he asserts the right has a right, 
though not a precisely like right, over him. The same 
applies to the right of a father over a son, and of a. master 
over a servant. 

234. A Genna.n would express the peculiarity of the 
rights now under consideration by saying that, not only are 
persons the subjects of them, but persons are the objects of 
them. By the 'subject' of rights he would mean the person 
exercising them or to whom they belong; by 'object' that in 
respect of which the rights are exercised. The piece of land or 
goods which I own is the 'object' of the right of property, 
the particula.r action which one person contracts to perform 
for another is the 'object' of a right of contract; and in like 
manner the person from whom I have a right to claim certain 
behaviour, which excludes any right on the part of anyone 
else to cla.im such behaviour from him or her, is the' object' 
of the right. But English writers commonly call that the 
subject of a right which the Germans would call the object. 
By the subject of a right of property they would not mea.n 
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the person to whom the right belongs, but the thing over 
which, or in respect of which, the right exists. Anu in like 
manner, when a right is exercised over, or in respect of a 
person, such as a wife or a child, they would call that person, 
and not the person exercising the right, the subject of it. By 
the object of a right, on the other hand, they mean the action 
or forbearance which someone has a right to claim. The 
object of a right arising out of contract woulu be the action 
which the person contracting ugrces to perform. The object 
of a connubiul right woulu not be, as according to Germun 
usage, the person in regard. to, or over, whom the right is ex­
ercised-thut person would be the subject of the right-but 
either the behuviour which the person possessing the right 
is entitled to claim from that person, or the forbeurances in 
respect to that person, which he is entitled to claim from 
others. (Austin, I. 378 und II. 736.) Either usage is just~ 
fiable in itself. The only matter of importunce is not to 
confuse them. There is a convenience in expressing the 
peculiurity of family rights by saying, according to the sense 
of the terms adopted by German writers, that not only are 
persons subjects of them but persons are objects of them. It 
is in this sense that I shall use these terms, if at all. 

235. So much for the peculi~trity of family rights, as 
distinct from other rights. The distinction is not merely a 
formal one. From the fact that these rights have persons 
for their objects, there follow important results, as will appear, 
in regard to the true nature of the right, to the manner in 
which it should be exercised. The analytical, as distinct from 
the historical, questions which have to be raised with refer­
ence to family rights correspond to those raised with 
reference to rights of property. As we asked what in the 
nature of man made appropriation possible for him, so now 
we ask (1) what it is in the nature of man that makes him 
capable of family life. As we asked next how appropriutions 
came to be so sanctioned by social recognition as to give 
rise to rights of property, so now we huve to usk (2) how 
certain powers exercised by a mun, certain exemptions which 
he enjoys from the interference of others, in his family life, 
come to be recognised as rights. And as we inquired further 
how far the actual institutions of property correspond with 
the idea of property as a right which for social good should 
he exercised. so now we have to inquire (3) into the proper 
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adjustment of family rights, as determined by their idea; in 
what form these rights should be maintained; bearing in 
mind (a) that, like aJl rights, their vnlue depends on their 
being conditions of which the general observance is neces­
sary to a free morality, :tnd (b) the it distinctive character as 
rights of which, in the sense explained, persons are the 
objects. 

236. (1) '\\e saw that appropriation of that kind which, 
when secured by a social power, becomes property, suppose• 
an effort on the part of the indiviuual to give reality to a 
conception of his own good, as 11 whole or as something per­
manent, in distinction from the mere effort to satisfy a want 
us it arises. The formation of family life supposes a like 
efl'ort, but it also supposes that in the conception of his own 
good to which a man seeks to give retility there is included a. 
conception of the well-being of others, connected with him 
by sexual relations or by relations which arise out of these. 
He must conceive of the well-being of these others as a per­
manent object bound up with his own, 1111d the interest in it 
as thus conceived must be a motive to him over and above 
any succession of passing desires to obtain pleasure from, or 
give pleasure to, the others; otherwise there wouiQ. be nothing 
to lead to the establishment of a household, ill which the 
wants of the wife or wh·es are permanently provided for, in 
the management of which a more or less definite share is 
given to them (more definite, indeed, as approach is made to 
a monog::tmistic system, but not wholly absent anywhere 
where the wife is distinguished from the female), nnd upon 
which the children have a recognised claim for shelter ttnd 
sustenn,nce. 

237. No doubt family life as we know it 1s an institution 
of gradual growth. It may be found in forms where it is easy 
to ignore the distinction between it and the life of beasts. It 
is possible that the human beings with whom it first began­
beings 'human ' beca.use capable of it-may htwe been 'de­
scended' from animals not capa.ble of it, i.e. they may have 
been connected with such anima.ls by certain processes of 
generation. But this mn,kes no difference in the nature of 
the cap::tcity itself, which is determined not by a past history 
but by its results, its functions, that of which it is a capacity. 
As the foundation of any family life, in the form in which 
we imow it, implies that upon the mere sexual impulse there 
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t · t rest has supervened on the part of the man a perm an en lD. e . 
in a woman as a person with whom his own well-being IS 

united, and a consequent interest in the children born of her, 
so in regard to every less perfect form out of which '~e can 
be entitled to say that the family life, as we know 1t, has 
developed, we must be also entitled to say tha.t it expresses 
some interest which is in principle identical with that de­
scribed, however incompletely it has emerged from lower 
influences. 

238. (2) Such an interest be inn- the basis offamily relations, 
it is quite intelligible that every~ne actuated by the interest 
should recognise and be recoo-nised by, everyone else to 
whom he ascri.b~s an interest like his own, as entitled .to 
behave .towards the objects of the interest-towards hi~ wife 
and children-in a. manner from which everyone else IS e.x­
cluded; that there should thus come to be rifThts in family 
relations to a certain privacy in dealing with 0 them ; ri~ht.s 
to deal with them as his alone n,nd not n,nother's ; claims, 
ratified by the general sense of their admission being for t~e 
common good, to exercise certn.in powers and demand certam 
~orbear~nces from others., in regn.rd to wife and children. 1! 
ls only mdeed at a.n advanced stn,n-e of reflection that me 
learn to ascribe to other men si~ply as men the interests 
which they experience thems~lves · and hen;e it is at first 
only within narrow societies thn.t ~en secure to each other 
the due privileges and privacies of family life. In others of 
t~e same kin or tribe they can hn.bitually imagine an interest 
like that of which each feels his own family life to be the 
exp · t ~esst?n, and hence in them they spontaneously respec 
family ?ghts; but they cannot thus practicaJly think them­
~lves mtQ the position of a stranger, and hence towards 

m they do not observe the same restraints. They do not 
regard the women of another nation as sacred to the hus­
bands and families of that nation. But that power of making 
a~~ther'.s good one's own, which in the more intense and in­
diVIdualised form is the basis of family relations, mu~t 
al w_ays. at the same time exist in thn.t more di.fl:'used form m 
which ~t. serves as the basis of a society held together by the 
reco.gmtiOn ~f a common good. Wherever. therefore, .the 
family relations exist there is sure to exist also a wtder 
?ociety which. by ita ~uthority gives to the powers exercised 
w those relations the character of rights. By what proces1 
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the relations of husband and wife and the institution of the 
household may have come to be formed among desc~ndants of 
a single pair, it is impossible to conceive or to discover, but iu 
fact we find no trace in primitive history of households except 
as constituents of a clan recognising a common origin; and it 
is by the customs of the clan, founded on the conception of 
a common good, that those forbearances on the part of 
members of one household in dealing with another, which 
are necessary to the privacy of the several households, are 
secured. 

23!>. The history of the development of family life is the 
history of the process (a) by which family rights haYe come 
to be regarded as independent of the special custom of a 
clan and the special laws of a state, as rights which all men 
and women, as such, are entitled to. This, however, charac­
terises the history of all rights alike. It is a history farther 
(b) of the process by which the true nature of these rights 
has come to be recognised, as rights over persons; rights of 
which persons are the objects, and which therefore imply 
reciprocal cbims on the part of those over whom they are 
exercised and of those who exercise them. The establish. 
ment of monogamy, the abolition of 'patria potestas' in its 
various forms, the ' emancipation of women' (in the proper 
sense of the phrase), are involved in these two processes. 
The principles (1) that all men and all women are entitled 
to marry und form honst>holds, (2) that within the house­
hold the claims of the husband and wife are throughout 
reciprocal, cannot be realised without carrying with them 
not merely monogamy, but the removal of those faulty rela.­
tions between men and women which survive in countries 
where monogamy is esta,blished by law. 

240. Under a system ofpolygamy,just so far as it is carried 
out, there must be men who are debarred from marrying. It 
can only exist, indeed, alongside of a slavery, which excludes 
masses of men from the right of fonning a family. Nor does 
the wife, under a polygamous system, though she ostensibly 
marries, form a household, or become the co-ordinate head of 
a family, at all. The husband alone is head of the family and 
has a~thority over the children. The wife, indeed, who for 
the time is the favourite, may practically share the authority, 
but even she has no equal and assured position. The 'consor­
tium omnia vitro,' the 'individua vitre consuetudo,' which 

s 
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according to the definition in the Digest is an essential 
element in marriage, is not hers. 1 

And further as the polygamous husband requirl's a self­
restraint from his wife which he does not put on himself, he 
is treating her unequally. He dem:mds a continence from 
her which, unless she is kept in the confinement of tdavery, 
can only rest on the attachment of a person to a person and 
on a personal sense of duty, and at the same time is practi­
cally ignoring the demand, which this personal attachment 
on her part necessarily carries with it, that he should keep 
himself for her as she keeps herself for him. The recogni­
tion of children as having claims upon their parents recipro­
cal to those of the parents over them, equally involves the 
condemnation of polygamy. For these claims can only be 
duly satisfied, the responsibilities of father and mother 
towards the children (potentially persons) whom they have 
brought into the world can only be fulfilled, if father and 
mother jointly take part in the ellucation of the children; if 
the children learn to love and obey father and mother as 
one authority. But if there is no permanent 'consortium 
vitre' of one husband with one wife, this joint authority 
over the chilJren becomes impossible. The child, when its 
physical dependence on the mother is over, ceases to stand 
m any special relation to her. She has no recognised duties 
to him, or he to her. These lie between him and. his father 
only, and just because the father's interests are divided be­
tween the children of many wives, and because these render 
their filial offices to the father separately, not to father and 
mother jointly, the true domestic training is lost. 

241. Monogamy, however, may be established, and an 
advance so far made towards the establishment of a due 
reciprocity between husband and wife, as well as towards a 
fulfil~ent of the responsibilities incurred in bringing chil­
drfln mto the world, while yet the true claims of men in 
re~pect of women, and of women in respect of men, and of 
chil~ren upon their parents, are far from being generally 
reahsed. Wherever slavery exists alongside of monogamy, 
on the one side people of the slave class are prevented from 

I 'N ti . up le B~t eonjunctio marie et 
femmre, c?~so~tlUm omnia vitre, divini 
Ot ~~II.Dl JU~B COn;'IIlUDicatio.' Dige41t, 
'EXUl. ~. 1. l'l1:atrimonium est viri et 

mulieris conjunctio individuam vita 
consuetndinem continens.' [fiSt., i. 9, :1. 
(Quoted by Trendelenbrug, Nattwneltt. 
p. 282.) 
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formin~ family tics, and on the other those people who arc 
privilL•gPd to marry, though they are confined to one w1fe, 
are constantly tempt€d to be false to the true monogamistic 
idea by the opportunity of using women us chattels to 
minister to their pleasures. The wife is thus no more than 
an institution, investeu with certain dignities and privileges. 
for the continuation of the family; a continuation, which 
under pagan religions is considered necessary for the main­
tenance of certain ceremonies, and to which among ourselves 
an importa.ncc is attached wholly unconnected with the 
personal affection of the man for the wife. 1 When slavery is 
abolished, and the title of all men and women equally to 
form families is established by law, the conception of the 
position of the wife necessarily rises. The halpa and 
'lraAAaiC1J cease at any rate to be recognised accompaniments 
of marrieu life, and the claim of the wife upon the husband's 
fidelity, as reciprocal to his claim upon hers, becomes esta­
blished by Ia w. 

242. Thus that marriage should only be lawful with one 
'vife, that it should be for life, that it should be terminable 
by the infidelity of either husband or wife, are rules of right; 
not of morality, as such, but of right. Without such rules 
the rights of the married persons are not maintained. Those 
outward conditions of family life would not be secured to 
them, which are necessary on the whole for the development 
of a free morality. Polygamy is a violation of the rights, (1) 
of those who through it are indirectly excluded from regular 
marriage, and thus from the moral education which results 
from this; (2) of the wife, who is morally lowered by 
exclusion from her proper position in the household and by 
being used, more or less, as the mere instrument of the 
husband's pleasure ; (3) of the children, who lose the chance 
of that full moral training which depends on the connected 
action of father and mother. The terminability of marriage 
at the pleasure of one of the parties to it (of its terminability 
at the desire of both we will speak presently) is a violation 
of the rights at any rate of the unconsenting party, on the 
grounds (a) that liability to it tends to prevent marriage 

1 Her position among the Greeks is 
well illustrated by a passage from the 
tpeech of Demosthenes (?) against 
Nerera, § 122 (quoted by W. E. Hearn, 
TM Aryan HozucAold, p. 71 ) • .-4r ~~~~ 
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from becoming that 'inuivirlua vitro consuetudo' which gives 
it its moral value, and (b) that, 'vhen the marriage is dis­
t~olved, the woman, just in proportio_n to her capacity for 
self-devotion and the degree to wlneh she lla:> devoted 
herself to her oribrinal husband, is debarred from forming 
that 'individua vitro consuetudo' again, and thus crippled 
in her moral possibilities. It is a violation of the rights of 
children for the same reason for which polygamy is so. 

On the other hand, that the wife should be bouml indis­
solubly by the marriage-tie to an unfaiLhfnl huslmml (oz 
viee versa), is a violation of the right of wife (or husbanll, as 
the case may be), because 011 the one hand the restraint 
which makes her liable to be used physica.lly as the instru­
ment of the husband's pleasures, whe11 there is no longer 
reciprocal devotion between them, is a restrai11t which 
(except in peculiar cases) renders moral elevation impossible; 
and on the other, she is prevented from forming such a true 
marriage as would be, according to ordinary rules, the 
condition of the realisation of her moral capacities. Though 
the husband's right to divorce from an unfaithful wife has 
been much more thoroughly recognised thrm the wife's to 
divorce from an unfaithful husband, he would be in fact less 
seriously wronged by the inability to obtain a divorce, for it 
is only the seco11d of the ~;,rrou11ds just stated that fully 
applies to him. The rights of the children do not seem so 
plainly concerned in the dissolution of a marriage to which 
husband or wife has been unfaithful. In some cases the 
best chance for them might seem to lie in the infidelities 
being condoned and an outward family peace re-established. 
Bu~ that their rights are violated by the iu fidelity itself is 
plam. In the most definite way it detracts from their 
possibilities of good11ess. Without any consent on their 
part, quite indepenuently of any action of their own will, 
they are placeJ by it in a position which tenus-though 
special grace may counteract it-to put the higher kinds of 
goodness beyonJ their reach. 

243. These consi<lerationR suggest some further questions 
which ma,y be discussed unuer the following heads. (1) If 
infiuelity in marriage is a violation of rights in the manner 
stated, and if {as it must be) it is a wilful and knowing 
violation, why is it not treated as ~ crime, and, like other 
611.\Ch violations of rights, punisheJ by the state in order to 
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the better mn.intenancc of rights? (2) Should any other 
reason but the infidelity of husband or wife be allowed for 
the legal <.lissolution of the marriage-tie? (3) How are the 
rights connccte<.l with marriage related to the morality of 
marriage ? 

( l) 'I.' here is goo<.l reason why the sta.te should not 
take upon itself to institute charges of adultery, but leave 
them to be institute<.l by the individuals whose rights the 
a<.lultery viol.ltt!S. 'rhc reasons ordinarily alleged would be, 
(a) the analogy of or<.liuary breaches of contract, against 
which the state leaves it to the individual injured to set the 
law in motion; (b) the practical impossibility of preventing 
a<.lultery through the ac.tion of the functionaries of the state. 
The analogy, however, from ordinary breaches of contract 
does not really holJ. In the first place, though marriage 
involves contract, though without contract there can be no 
mn.rriage, yet marriage at once gives rise to rights and 
obligations of a kinJ which ca.nnot arise out of contract, in 
particular to obligations towards the children born of the 
marriage. These children, at any rate, are in no condition 
to seek reuress-even if from the nature of the case redress 
could be had-for the injuries inflicted on them by a parent's 
adultery, as a person injured by a breach of contract can 
seek redress for it. Again, though the state leaves it to 
the individual injured by a breach of contract to institute 
proceedings for redress, if the breach involves fraud, it, at 
any rate in certain cases, treats the fraud as a crime and 
punishes. Now in every breach of the marriage-contract 
by adultery there is that which answers to fraud in the 
ca.se of ordinary breach of contract. The marriage-contract 
is broken lmowingly and intentionally. If there were no 
reason to the contrary, then, it would seem that the state, 
though it might leave to the injured individuals the institu­
tion of proceedings against adultery, should yet treat adultery 
as a crime ~Lnd seek to prevent it by punishment in the 
interest of those whose virtual rights are violated by it, 
though not in the way of breach of contract. But there are 
reasons to the contrary-reasons that arise out of the moral 
purposes served by the marriage-tie-which make it desir­
able both that it should be at the discretion of the directly 
injured party whether a case of adultery should be judicially 
dealt with at all, and that in no case should penal terror be 
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associated with such a violation of the marriage-bond. 
Under ordinary conditions, it is a public injury that :t viola­
tion of his rights should be condoned by the person ~mffering 
it. If the injured individual were likely to fail in the 
institution of proceedings for his own redress or defence, the 
public interest would require that the matter should be 
taken out of his hands. But if an injured wife or huuband 
is willing to condone a breach of his or her rights through 
adultery, it is generally best that it should be condoned. 
That married life should be continued in spite of anything 
like dissoluteness on the part of husband or wife, is no 
doubt undesirable. The moral purposes which married life 
should serve cannot be served, either for the married persons 
themselves or for the children, under such conditions. On 
the other hand, the condonation of a single offence would 
generally be better for all concerned than an application for 
divorce. The line cannot be drawn at which, with a view 
to the higher ends which marriage should serve, divorce 
becomes desirable. It is therefore best that the state, while 
uniformly allowing the right of divorce where the maiTiage­
bond has been broken by adultery (since otherwise the right 
of everyone to form a true man·iage, a marriage which shall 
be the basis of family life, is neutralised,) and taking care 
that procedure for divorce be cheap and easy, should leave 
the enforcement of the right to the discretion of individuals. 

244. On similar grounds, it is undesirable that adultery 
as such should be treated as a crime, that penal terror should 
be associated with it. Though rights, in the strict sense, 
~ndou~tedly arise out of marriage, though marriage has thus 
Its stnctly legal aapect, it is undesirable that this legal aspect 
B~ould become prominent. It may suffer in respect of its 
higher m?ral purposes, if the element of force appears too 
B~rongly m the maintenance of the rights to which it gives 
nse. If a husband who would otherwise be false to the mar­
riag.e-bond is kept outwardly faithful to it by fear of the 
p~mshment.which might attend its breach, the right of the 
Wire and children is indeed so far protected, but is anything 
gamed for those moral ends for the sake of which the main­
tenance of these rights is al~ne of value? The man in whom 
disloyal passion is nC'Utralised by fear of punishment will 
cont:ibute li~le ~his family life to the moral development 
of hinJself, h1s Wife, or his children. If he cannot be kept 
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true by family affection and sympathy with the social dis­
approbation attaching to matrimonial infidelity (and unless 
it is a matter of social disapprobation no penalties will be 
effectually enforced against it), be will not be kept true in a 
way that is of any value to those concerned by fear of penalties. 
In other words, the rights that arise out of marriage are not 
of a kind which can in their essence be protected by asso­
ciating penal tt'n-or with their violation, ns the rights of life 
and property can be. They are not rights to claim mere 
forbearances or to claim the performance of certain outward 
actions, by which a right is satisfied irrespectively of the dis­
position with which the act is done. They are claims which 
cannot be met without a certain disposition on the part of 
the person upon whom the claim rests, and that disposition 
cannot be enforced. The attempt to enforce the outward 
behaviour in order to satisfy the claim, which is a. claim not 
to the outward behaviour merely but to this in connection 
with a certain disposition, defeats its own end. 

2·1·5. For the protection, therefore, of the rights of mar­
ried persons and their children against infidelity, it does not 
appear th:Lt the law can do more than secure facilities of 
divorce in the case of adultery. This indeed is not in itself 
a protection against the wrong involved in adultery, but 
rather a delivemnce from the further wrong to the injured 
husband or wife and to the children that would be involved 
in the continuance of any legal claim over them on the part 
of the injurer. But indirectly it helps to prevent the wrong 
being done by bringing social disapprobation to bear on cases 
of infidelity, and thus helping to keep married persons faith­
ful through sympathy with the disapprobation of which they 
feel that they would be the objects when they imagine them­
selves unfaithful. The only other effectual way in which the 
state can guard against the injuries in question is by requiring 
great precaution and solemnity in the contraction of mar­
riages. This it can do by insisting on the consent of parents 
to the marriage of all minors, exacting a long notice (perhaps 
wen a preliminary notice of betrothal), and, while not pre­
venting civil marriage, by encouraginl! the celebration of 
marriage in the presence of religious congregations and with 
religious rites. 

246. Question (2) is one that does not admit ":lf being 
'nsw~ed on any absolute principle We must bear in mind 
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that all rights-in idea or as they should be-arc relat1ve 
t.o moral ends. The ground for securing to individuals in 
respect of the marriage-tie certain powers as rights, is that 
in a general way they are necessary to the possibility of a 
morally good life, either directly to the persons exercising 
them or to their children. The more completely ma.rriage is a 
'consortium omnis vitre 'in the sense of a. unity in all interests 
and for the whole of a. lifetime, the more likely are the ex­
ternal conditions of a moml life to be fulfilled in regard 
both to ma.rried persons and their children. Therefore the 
general rule of the state in dealing with marriage should be 
to secure such powers as are favourable and withhold such 
us are not favourable to the ' consortium omnis vitre.' But 
in the application of the principle great difficulties arise. 
Lun:tcy may clearly render the ' consortium omnis vitro' 
finally impossible ; but what kind and degree of lunacy P If 
the lunatic may possibly recover, though there is undoubtedly 
reason for the separation frc~ husband or wife during lunacy, 
should permanent divorce be allowed P If it is allowed, and 
the lunatic recovers, a wrong will lmve been done both to 
him and to the children previously born of the marriage. On 
the other hand, to reserve the connubial rights of a luna.tic of 
whose recovery there is hope, and to restore them when he 
recovers, may involve the wrong of bringing further children 
into the world with the taint of lunacy upon them. Is cruelty 
to be a ground of divorce, and if so, what amount P There 
is a degree of persistent cruelty which renders ' consortium 
omnia vitro' impossible, but unless it is certain that cruelty 
has reached the point at which a restoration of any sort of 
family life becomes impossible, a greater wrong both to wife 
a.nd children may be involved in allowing divorce than in re­
fusing it. A husband impatient for the time of the restraint 
of marriage may be tempted to passing cruelty as a means of 
ridding himself of it, while if no such escape were open to him 
he might get the better of the temporary disturbing passion 
and settle down into a decent husband. The same con­
sideration applies still more strongly to allowing incompati­
bility of temper as a ground of divorce. It would be hard to 
deny that it might be of a degree and kind in which it so 
destroyed the possibility of 'consortium omnia vitro,' that, 
with a view to the interests of the children, who ought in such 
\ c&Se to be chiefly considered. divorce implied less wrong 
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than the maintenance of the marriage-tie. But on the other 
hand, to hold out the poflsibility of divorce on the ground of 
in com pat iuility is just the way to generate that incompati­
bility. On the whole, the only conclusion seems to be that this 
last ground should not be allowed, and that in deciding on 
other grounds large discretion should be allowed to a well· 
constitntetl court. 
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P. EIGHTS AND Vlll'l'UES 

247. "\VE have now considered in a perfunctory way those 
rights which are antecedent to the state, which are not 
derived from it but may exist where a state is not, and 
which it is the office of the state to maintain. We have 
inquired what it is in the nature of man tha.t renders him 
capable of these rights, what are the moml ends to which 
the rights are relative, and in what form the rights should 
be realised in order to the attainment of these ends. In 
order to make the inquiry into rights complete, we ought to 
go on to examine in the same way the rights which arise 
out of the establishment of a state, the rights connected 
with the several functions of government; how these func­
tions come to be necessary, and how they may best be 
fulfilled with a view to those moml ends to which the 
functions of the state are ultimately relative. According to 
my project, I should then have proceeded to consider the 
social virtues, and the 'mora.l sentiments' which underlie 
our particular judgments a.a to what is good and evil in 
conduct. All virtues are really social; or, more properly, 
the distinction between social ftnd self-regarding virtues is a 
false one. Every virtue is self-regarding in the sense that 
it is a disposition, or habit of will, directed to an end which 
the man presents to himself as his good ; every virtue is 
social in the sense that unless the good to which the will is 
directed is oue in which the well-being of society in some 
form or other is involved, the will is not virtuous at all. 

248. The virtues are dispositions to exercise positively, 
in some way contributory to social good, those powers which, 
because admitting of being so exercised, society should 
secure to him; the powers which a man has a right to 
possess. which constitute his rights. It is therefore con-
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vcnit>Jd, to arrange the virtues according to the division of 
rights. E.g. in regard to the right of all men to free life, 
the obligations, strictly so called, correlative to that right 
having been considered (obligations which are nll of a 
negative nature, obligations to forbear from meddling with 
one's neighbour), we should proceed to consider the activi­
ties by which a. society of men really free is established, or 
by which some approach is made to its establishment ('really 
free,' in the sense of being enabled to make the most of their 
capabilities). These activities will take different forms under 
different social conditions, but in rough outline they are 
those by which men in mutual helpfulness conquer and adapt 
nature, and overcome the influences which would make them 
victims of chance and accident, of brute force and animal 
passion. The virtuous disposition displayed in these activi­
ties may ha.ve various names applied to it according to the 
particular direction in which it is exerted; 'industry,' 
'coumge,' 'public spirit.' A particular aspect of it was 
brought into relief among the Greeks under the name of 
avopela. The Greek philosophers already gave an extension 
to the meaning of this term beyond that which belonged to 
it in popular usage, and we might be tempted further to 
extend it so as to cover <Lll the forms in which the habit of 
will necessary to the maintenance and furtherance of free 
society shows itself. The name, however, does not mnch 
matter. It is enough that there are specific modes of 
human activity which contribute directly to maintain a 
shelter for man's worthier energies against disturbance by 
natural forces and by the consequences of human fear and 
lust. The state of mind which appears in them may pro­
perly be treated as a special kind of virtue. It is true that 
the principle and the end of all virtues is the same. They 
are all determined by relation to social well-being as their 
final cause, and they all rest on a dominant interest in some 
form or other of that well-being ; but as that interest may 
take different directions in different persons, as it cannot be 
equally developed at once in everyone, it may be said roughly 
that a man has one kind of virtue and not others. 

249. As the kind of moral duties (in distinction from 
those obligations which are correlative to rights) which re­
late to the maintenance of free society and the disposition 
to fulfil those duties should form a special object of inquiry, 
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90 another special kind would be those which have to do 
with the management of property, with the acquisition and 
expenditure of wealth. To respect the rights of property in 
others, to fulfil the obligations correlative to those rights, i:l 
one thing; to make a good use of property, to be justly 
generous and generously just m giving and r(~c··iving, is 
another, and that may properly be treated as a special kind 
of virtue which appears in the duly blenued pruuPnC•', Pquity, 
and generosity of the ideal man of business. Another special 
kind will be that which appears in family relationfl; wherA 
indeed that merely negative ohs•~rvance of right, which in 
other relations can be distinguished from the positive ful­
filment of moral duties, becomes unmeaning. As we have 
seen, there are certain aggravations and perpetuations of 
wrong from which husband or wife or children can be pro­
tected by law, but the futtilment of the claims which ariso 
out of the marriage-tiP requires a virtuous will in the active 
11nd positive sense-a will govf:lrned by unselfish interests-on 
the part of those concerned. 

250. What is called 'moral sentiment' is merely n 
weaker form of that interest in social well-being which, 
when wrought into a roan's habits and strong enough to 
determine action, we call virtue. So far as this interest is 
brought into play on the mere survey of action, and serves 
merely to determine an approbation or disapprobation, it is 
called moral sentiment. The forms of moral sentiment 
accordingly should be classified on some principle as forms 
of virtue, i.e. with relation to the social functions to which 
they correspond. 

251. For the convenience of analysis, we may treat the 
obligations correlative to rights, obligations which it is the 
proper office of law to enforce, apart from moral duties 
and from the virtues which are tendencies to fulfil those 
duties. I am properly obliged to those actions and forbear­
ances which are necessary to the general freedom, necessary 
if each is not to interfere with the realisation of another's 
will. My duty is to be interested positively in my neigh­
bour's well-being. And it is important to understand that, 
while the enforcement of obligations is possible, that of 
moral duties is impossible. But the establishment of obli­
gations by law or authoritative custom, and the gradua1 
recognition of moral duties, have not been separate processes. 
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They have gone on together in the history of ma.n. The 
growth of tho! iustitutions by which more complete equality 
of rights is gnulua.lly secured to n. wider rn.nge of persons, 
n.nd of those interests in various forms of social well-being 
by which the will is moralised, have been rela.ted to each 
other as the outt•r n.nd inner side of the same spiritual 
tlevelopment, though at a certain stage of reflection it comes 
t<> be discovered tha.t the agency of force, by which the rights 
are maintained, is ineffectual for eliciting the moral interests. 
The result of the twofold process has been the creation of 
the actual content of morality; the articulation of the 
indefinite consciousness that there is something thn.t should 
be-a true well-being to be aimed at other than any pleasure 
or succession of pleasures-into the sentiments and interests 
which form an 'enlightened conscience.' It is thus that 
when the highest stage of reflective morality is reached, and 
upon interests in this or that mode of social good there 
supervenes an interest in n.n ideal of goodness, that idea.l 
haa already n. definite filling; and the man who pursues duty 
for duty's sake, who docs good for the sake of being good or 
in order to realise an idea. of perfection, is at no loss to say 
whu.t in particuln.r his duty is, or by what particular methods 
bhe perfection of ch.a.ra.cter ia to be approached. 



SUPPLElvfENT. 

Some QU()tations rendered into Engli.~h. (See p. 49 .ff.) 

FRoM Sect. 32.-Tractatus Politici, II. 4 !'Per jus 
itaque '). 'By right of nature (natural right) I understand 
•.• the actual power of nature.' 'Whatever an individual 
man does by the laws of his nature, that he does with the 
highest natural right, and his right towards nature goes 
just as far as his power holds out.' 

'Jus naturre' = 'natural right.' 'Potentia' = 'power.' 
'Jus' = 'right.' 'Jus humanum' = 'right of man,' or 
'right qua human.' 

lb. ll. 5 ('Homines magis'). 'Human beings are led 
more by blind desire than by reason ; and hence their 
natural power or right should be marked out not. by reason 
but by any inclination by which they are determined to act, 
and by which they endeavour after their own preservation.' 

'Jus civile' = 'civic right or law.' 
lb. II. 14 (' Quatenus homines'). ' In as far as human 

beings are troubled by anger, jealousy, or any emotion of 
hate, so far they are drawn in different directions and are 
antagonistic to one another, and therefore they are more 
to be feared in so far as they are more powerful, and more 
shrewd and astute, than the other animals ; and because 
human beings are in the highest degree liable by nature to 
these emotions, therefore they are natural enemies (to one 
another).' 

Ib. 15 (' .A.tque adeo '). ' And so we conclude that 
natural right can hardly be conceived unless where human 
beings have laws in common, (human beings) who have 
power at once to assert possession of the lands which they 
are able to inhabit and to till and to defend themselves, and 

' to repel all violence, and to live in accordance with the 
common sentiment. of all. For (by art. 13 of this chapter) 
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the mm·C' Umt thus come together into one, the more right 
they all together possess.' 

Ib. 16 ('Ubi homines'). 'Where human beings have 
laws in common and all together are guided as by one mind, 
it is certain (by art. 13 of this chapter) that each of them 
has Ro much the less right as the rest are together more 
powerful than he ; that is, that he in fact has no right over 
nature beyond that which the common (social) law concedes 
him. But whatever is enjoined upon him by common con­
sent, he is bound to perform, or (by art. 4 of this chapter) 
he is compelled to it by law.' 

Ib. 17 ('Hoc jus'). 'This la,w (or right), which is co­
extensive with the power of the plurality, is usually called 
" imperium "' ('authority,' 'government'). 

lb. III. 2 (' Multitudinis qure '). 'Of a number or 
plurality, which is guided as if by a single mind.' 

' Status civilis ' = ' civic, or social, condition.' 
Ib. III. 3 (' Homo ex legibus '). [In the civic condition 

as well as in the state of nature] 'man acts from the laws of 
his own nature and consults his own interest.' 

'Sui juris'=' in its own right,' 'autonomous.' 
Sect. 33 ( 1) .-Ib. III. 7 (' Civitatis jus '). 'The right 

of the state is coextensive with the power of the plurality 
which is guided as if by one mind. But this oneness of 
minds is inconceivable, unless the state has for its main 
intention what sound reason shows to be for the interest of 
all men.' 

(2). Ib. III. 8 (' Subditi eatenus '). 'Subjects are not 
in their own right, but under the right (or law) of the state, 
so far as they fear its power or threats, or so far as they love 
the social condition (by art. 10 of preceding chapter). From 
which it follows, that all those acts to which no one can be 
impelled by rewards or threats lie outside the right (or 
law) of the state.' 

(3). lb. III. 9 ('Ad civitatis jus'). ' That belongs to 
the right of the state in a less degree, which cause!:! indigna­
tion in a greater number.' (' Sicut '). 'Like the individual 
citizen, or the man in a state of nature, the state is less in 
its own right in proportion as it has greater cause for fear.' 

Sect. 34.-lb. III. 11 (' Nam quandoquidem '). 'For 
seeing that (by art. 2 of this chapter) the right of the 
supreme power is nothing but the actual right of nature, it 
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:ollows that two governments are to one another as two men 
lD. the state of nature, except that the state can defend it::;elf 
against external aggression in a way impossible for man b 
a state of nature, inasmuch as he is overcome daily by sleep, 
often by disease or distress, and in the end by old age, nnd 
bes~des this is exposed to other inconveniences, against 
Which the state can protect itself.' 

lb. III. 13 ('Dum civitates'). 'Two states are naturaJ 
enemies. For men in the state of nature are enemies. 
';l'hose, therefore, who retain the right of nature, as not bein(l' 
tn the · ' 0 same state, are enemies. 
to lb. ~II. 14 ('Nee dici. potcst )· . 'Nor c~u it be sn.id 

act With craft or perfidy m that It dissolves Its promise as 
soon as the cause of fear or hope is removed; because this cond't• 

1 . I Ion was the same for both contracting pnrties, thn.t 
~ lchsoever is first enn.blecl to be free from fen.r should be in 
"es t?wn right, and should use its right accordin(l' to the onlm t t:> 

tract en of its mind ; and, moreover, because no one con-
!ltan s for the future except on supposition of the circum-

;es Under which he contracts.' 
oect a~ 

there · 0 ·-lb. II. 18 ('In stn.tu '). 'In a Rtate of nn.ture 
does can he no transgression, or if one truusgrcsses, he 
· · so aga· · · th th. Is absoi lnst h1mself, not agn.mst ano er ; • . • no mg 
one hasUtely forbidden by the Jaw of nature, except whn.t no 

~ 0 Po-wer to do.' 
lb,0~lllune decretum '='the common (or social) behest.' 

say is d~ 1 (' N"on id omnc '). 'Not everything which we 
done. ltn~ rightfully, do we affirm to be the best to be 
another th~s one thin(}' to till a field within your right, and 
say, to d f, Ing to till it in the best way ; it is one thing, I 
1\'ithill. "tT e end yourself preserve yourself, give judgment &c. 
th JOUr • ' • e heat right, n.nd n.nother thing to do all these nets m 
a11d 'Wa"tr • 't · th' to lllan J ' and accordingly I IS one mg govern 
~0 this i~ge a state within its rights, n.nd another thing to 
ln genera} the best way. Thus, now that we have treated 
the best c of the right of every state, it is time to treat of 

'-n.· 0 nditi , 
~ lnis st on of every state. 

!locin.l condit~tus civilis' = 'the end or aim of the civic or 
lb. "V lon.' 

• 2 (' l:"r b f . . temper but b .l:l.Omines enim '). 'Men are not orn o CIVIC 

of 111e ' ec0 llle so. Moreover, the natural dispositions n are ever • 
Ywhere the same.· 
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n. V. 4 ('Pax enim '). 'Peace is not absence of war, 
but a virtue which arist!S from fortitude of mind; for obedi­
ence is a constant will to perform that which the common 
behest of the state requires to be done.' 

Ethics, III. 59, Schol. (in footnote on preceding passaae) 
(' Omnes actiones'). 'All the actions which follow fr~m 
the affects which are related to the mind, in so far as it 
thinks, I ascribe to forfitmlc, which I divide into strength of 
mind and generosity. By strength of mind I mean the 
desire by which each person endeavours, from the dictates f 

h' b . 0 
reason n.lone, to preserve IS own _emg. By gcncrosit 11 I 
mean the desire by which, from the diCtatei'l of reason al~ne 
each person endeavours to help other people and to · . ' 
th t h . . f . ] h' ' JOlU em o 1m 1n nen< s tp. 

(' Qum maxi me'). '·which is mainly coex.teu . . 
l ·r f th ' .1 SlVe Wlth 

reason, the true virtue and 11e o e mmu.' 
(' Quod multitudo Iibera '). [An authority ,:vh· h h' h . lC J c. 

free plurality institutes, not one w Ic lS acquired . . a 
the plurality by the right of w:tr.' ag.tlust 

Sect. 36.-' Suum esse conservare , = ' to preserve hi's 
own being.' 

' llomini nihil ' = ' nothing is more useful to 
man.' lllan, thun 

' Homo namque.' See on sect. 32. 
' Constans voluntas.' See on sect. 35. 
'Vitam concorditer transig~re' , 'to live in h 
Footnote on 'Libera multttudo, II. 11 (' II:o a:lllony! 

tenus '). 'The sense in which at all I call a 111 111ll1em ea­
so far as he is guided by reason; ?ecause than. free is iu 
determined to action by causes which ca11 beua far he is 
understood out of his uatnre al?ne, although by t adequately 
necessarily determined to actt?n. , For freeuo he111. he be 
does not deny but affirms uecessity. l.lJ. of acti 

On Sect. 37.-II. 15 ('Jus uat~rro'). See on 
On Sect. 39.-woA.£s = state, mcluding lll. on sect. 32 

mean by ' society.' Uch that ·we 
.,.E,\.og = enc:l aim final cause. , , 
woA.tnJs = citizen. 
~ucrEt woA.£nKos = social, or civic, by ll.· t 

't' t k •1. Ut 7T'o"A.tT'TJs f-'ETSXE£. ' The Cl I zen a ea h. e. 
governing and in being governed.' 18 share botb in 

On Sect. 40.-~.,ootnote, Eth. IV. Ap 
P~di:l: szxii (' Ea 

I 



Mll PRINCIPLES OF POLITICAL OBLIGATION. 

qum '). 'We shall bear with equanimity those things which 
happen to us contrary to what a consideration of our own 
profit demands, if we are conscious that we have performed 
our duty, that the power we have could not reach so far as 
to enable us to avoid those things, and that we are a part of 
tbe whole of nature whose order we follow. If we clearly 
and distinctly und:rstand this the part of us which is 
determin~d by intelligence-th~t is to say, the better p~rt 
of u_s-Wl.~l be entirely satisfied therewith, and in that satis­
factlOn will endeavour to persevere; for, in so far as ":e 
understand, we cannot desire anything excepting what. IS 

necessary, nor absolutely can we be satisfieu with anythwg 
bu_t the truth. 'l'herefore, in so far as we understa,nd these 
t~mgs properly will the efforts of the better part 0f us agree 
With the whole order of nature.' Eih. IV. Preface ('Per 
?onum '). 'By good, therefore, I understand in the follow­
mg. pages everything which we are certain is a me:tns by 
~hiCh we may approach nearer and nearer to the model of 
mu~an nature we set before us .• • . .Again, I shall call men 

0 e or less perfect or imperfect in so far as they approach 
nbe;rer and nearer to the model of human nature we set 

elore us.' 

t . ,On Sect. 41.-' Nihil positivum in rebus in se considera.­
Is - 'n th' 1 ' 

1- 0 tug positive in things considered in themse ves. 
Wh.~,all the quotations from Spinoza'1:1 ElMes 1\Ir. Halell 

1 8 translation has been followed. 





Also from Lonsmcc ns 

FREED M 
M A URIC E CR;\ N 

Everyone is intcrc~ LcJ. in l'n:eclon 1 13 L n o t c. '- c r yone is 
clea r what he m eans by iL. 1 - l ~ re is ;J. ;lt~·nl})l t u ·Jarify th_i · 
meaning, anti thus Lu illun1in;-tt . t ::l l' ~ncienl pro b l ' l_"n ~ll 
philo~ophy and politics . The authot- :'lrgu ·s th~t tht: 1_·~. :s , 1l1 

fact, not m:e prol>l ·m, but lllany, 11 0 l o n _· true_ 1_1 _. J o n, 
towards wh1ch the und erstanding c "'-'11 l"ruitlu ll y ~ ::. P 11 ~ _. _but 
as many varie ties of l"n: t·don1 as th<-- !"e arL~ va1·ieuc::. u l_ ~.: n -_ 
straint. He deals ~cn~ rely With .1 \l ,cto.physi<"al theon~ · l 
freedom, and demonstrates th~ · _, historical link-; With 

authoritarian po litics of Right a1, 1 L · ft . vV ithuul pre :; ing 
lingui tic philosophy to extreme:-;; 1, c is ,1 t pain -; ~o r '_s tate 
all the crucial questions at issue i.l, the \ ,,ngu.lgc o i orcllll'-lry 
speech. 

From his stud)' or the Wortl 'l" 1 1 ' the authOJ" pa . 'S t-0 <_;( o n , . 
to a~1 examination 0 f the Wor~ , libe ra lism'; he fi~ds it 
ambtguous but . t i1C light of h"t - I .· . F ' r,-·edom he i . 

• 111 :-; .:;;;:.,. t1 a ys 1 _ 

able togtud lh · -· J·rthrollgh 1-thc m o r · JmportanL 
C I C;\ ~0 11"1C 0 

\"arietics or po litical thought 'v}---,.i_ch ha\" . been known by 
this name. 

The third p~ 1- th~ book d l · , · t}"l the \)roblcm of the urt 0 tt..- ::> " l 

freed~~ of the will- ~he a"-ll~or docs not _accept the 
prevailmg belief f 3 palyt1c phil ,__ phy that this IS a pseudo­
pr~blem. lie bel~eves it is a gel):_:~1e one and sets forth the 
points whic:h . }1iS opinio-.-.. arc still at issue. While d" . ' m "\ 
repu Jatmg the traditi0~1~llibet-~ 1• 1an theory, he ing~niously 
argues that the detel1·runlst ca~\'!::. iS untenable. 
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