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The Politics of a Free People 
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H ERE 1s Ax in troduction to Ameri c- _ an na-
tional governm ent done with gcnuin , 1. . . C (IS-

ti nction. T he author fuses ltterary t· 1 ·l cnt 
and sound scholarship wi th rich pet·· son a I 
experience in politics, law, and th e leg· .1. IS <I · 

tive and executi ve branches of th e Federal 

government. T he result is a striking por-

tra)•al of our government as the d y11 •1 . < Ill! ( 

product of politics. 

Dea n Eli o t 's p rese nt a ti o n is bot h 

thorough and original. He shows a co nspic­

uous ability to take ideas and weave th em 

in to the historica l and instituti onal fabri cs 

of America n government. H e describes gov­

ernmen tal institutions in terms of th eir 

forma tion by the politica l process and th eir 

impact on the political process. 

T he author succeeds admirabl y in pre­

senting the important concepts about our 

government in terms that th e ge neral reader 

or student ca n readil y comprehend. H e 

emphas izes the ever-prese nt cnn neclion be­

tween poli tical interes ts and conflicts and 

the ins titu tions and policies of governm ent ; 

he insists on giving weight, in the stud y of 

poli tics, to bo th institutional fac tors and 

gro up processes and the fincling~ -< cffl ~.~~eh ay, 
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joral science. 
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< >rH· ,,j rhc n·nrr;tl rcsp,,tlSihiliric..; of prokssors of pl1lirical sct­
l'llll' in rhis 1,,111111 ,. is 1o ~in· s111<knts an ;Hit-quare sur\'l.'\' nlltrsc 
(liJ .\rnl't i, ;111 ~O\'!TIIllll'lll and polirics. This responsihilil\' has 

\l'\l'Lll clillll'llsions. First of all. the Cllursc is gener;d\y the entrY 

cout~~· lor IIIIlS! students: tlut is. it is their intrllduction to the 

di" iplinl' .. \t this point. thcrdllre. a taste for political science is 
1·ir hn l'lll'IHII;t~ed or dulled. First impressions arc oh\·inuslv im­
Jl'•rLtlll tncrcly because they come first. 'l'he studenr who has to 
pJ,Hl his we;uv way through a dull and pondnnus textl)l)ok is not 
likely to colltinut· his studies in the political science field. St'l'­

ondly. 1 he gctHTa] .\IIHTictn gonTlllllt'llt Cllursc is important be­
Lli IS!' what it colltaius ought to he pan of the culture of cnTy 
..\nHTicall ci1 ill·n. wlutl'\lT his profcssilln or business or occupa­
t i1ll! or slatioll in lilt' nt;t\' he. Our world h;ts a\\\·avs hecn engaged 

' . \ .. 
in a11 endless struoo\t- with ionorancc. and nnwhcrc is i~nnr;tncc 

~~ n •. 

rnon· dall\.!.tTous than in the o·o\·cnlllH'lltal field. :\n understanding ,, n ... 

of the main clements of .\mcriran gonTnmcnt and politics is 
cssc!ltial for neatin~ citi1.cnship and en·n for golld neighhnrlincss. 
All studies show, for example, that there is a direct correlation 
bet ween education ancl tolerance. That is to say. educated people 
consistently display greater tolerance than the uneducated fnr dif­
ferences. l'\'l'n for eccentricities, among their fellow men. The 
educated arc less prejudiced, more likely to judge men and insti­
tutions on their true merits, and more willing to stand by general 

principles in coJHTcte situations. 
vii 



viii I Editor's Introduction 

In ;t IJro;tdcr )('If'>(', IHnu·u·r. rlw '>lllfly rd .\JJI('JJr .)IJ :.:••\r llllll!'lll 
i'> C'>'>('Jiti;JI IO the 'Ill!< l''>'> ()f <Jtlr ri('IJ)(H Lllir frtiJJJ r,f ~II\ r'IJIIIWJII. 

since it is not only g<J\<Tillll<'ttt f()r tl)(' JH'r•piC'. Inti ;JI,() llr·r c·"·" ih 
hy the people. lklltrJC raric ~<J\<'JJIIII<'lll l<"<jltiJI·..,, l,v ddtllitiiiJI. tl)(' 
actin· participation of \<'I)' lat~<" IIIIJJtlwt'> rd JWr•pll'. ;Jitd 1111 (' 1.111 

hardly disptrtc the lac r tlt;tt irdr•JiltC'CI p;ttlir ip;llirJ!t i-, \.t'dh I''~'~ 

era hie to the tlltinfc,nttl'd \;II il'ty. 'II)(' .\tttc·t ir .111 l'tltr,., 1~. 1 , .tl\1 .J\, 

J)llf (l hirrft \·;tftJ(' on C'clttC;tti(JJJ, ;Jllcl till' '>C'tiri)J-, '>IIJCI\ r,j ''ll\1'111 n ~ 

menl and politic'> i'> ;1 cla'>'>i< p;ttl rd <'\Til tiJC' lltr,.,r JJtiJJittt.tl f'l" 
gTalll of prcparatio11 lor rltl' ~oiJd lik. 

Finally, til(' qttality <1f tit<· l,;t'>ir tc·-...IIHHJK lrn Ill!' ·,.:r·ttr·t.tl , 1111 r'\ 

course in :\nl<'li<:tll ~<J\Tllllll!'llt ;Jitrf prditir "> i-, l'">fll'r i.tfh llll 
portant IHTatr'><' '><1 lll:tlty '>ltHic·ttl'> t;tb· til<' crJtll'-<'. Ill 1111•-,r ithli 
ttttions the cnrollntcnt.'> ate· apt 1r1 IH' \l'IY lat•..:(' illriC"I'r!, ;JJtd 1,1,<·tr· 
the students gatlrcr in unll'>llally lat~<· <Lt'>'>~"-, til<' 1<'\IIH~r,k 11111 -,t 
do double clutv: it nttt'>l not only inf()Jltl. IJttl al-,() irhpitr·; it 11111 , 1 
explore ideas as \\'ell a'> cine 1 iiH· Lll 1'>: i1 11111'>1 t;dk I() 1111· , 111 dcrtl 

simply lwcamc II(' ,,·ill JHJtllt;dly lt:t\<' '>llt:tll r'Pl'"''ttllilv, 1111 ;11 
count of the '>il<'u lllllttiH'rs in\·r,h<"rl. I() talk 111 lti-, prrd<·-..-.. 111 . In 
a \Try real sen-.<· till· dial<·c tic i'> IJCI\u·c·rt tlw '>ltllkttl attd J1j., 11 .. , 1. 

book. 
I think Profc'>sor Elicll's l<''.IIHH•k ltl!';t'>lll<"> II]' I() tltnC" l'\:;u till•' 

...... 
requirements of a ha.'>i< 11'\:1 in Ill(' ~_.:l'ttc·~:d .\lltc·t ir ;ttl ~..:r•\c· 11111 H'III 

course. It is, for one tltill~. a ,,.<·11 '''ill!'ll IHHJK. 11 It;" ;1 liu·l\' 
style and mo\·cs along al a IJri'>k p;tc c·. 'lit<· ;Jitlltrl! lt;h ;1 .~rHJCI 

sense of narratin~ and dra111a and a Sill<· lrJttr It irt '>l'lc·r 1 i 11 ~ jtr'il 

the right event or person or do<JIIIH'lll lr1 illll-..lt;tll' ;1 .~<'lt<·t ;J! ttrk. 

In a very real stme tht aullror is talking din·c1ly to lite '>lttdc·rJt. 
and as in the case of all good talk, tire hook< Oll'>l;t1JIIy '>I til h fn 1111 
one gear to anotlrtr, from expositicm to ('\·alttation to ;11g 11111 ,. 111 . 

even to an occasional exhortation. For tltt atttiJCI!·s cc 1111111 itlll<'lll 

to the moral foundations of cknJCHTac:y is \Try g<'IItline. :\h11 n· all. 
from the literary point of \icw, this book \\'as writt<·n f11r ;1 specific 
student auditJHc and in the light of its specific neccl'i. 

Furthermore, Pruftssor Eliot is no closet pltilosopltn, ;1nd thnc­

fore his book does not smell of the lamp. r le has al\\'ays bccll 
directly concerned with politics in one way or another. fie once 

served as a JJJemhn of the federal llouse of Rqnt·st·ntati\'cs. and 
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'II.>/~)~.> .l.l)J.>q I~ 111~1( .l'fl~lll llSI'~ J>jiWI(S II ',) lll.>!.lS 
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p,·~facc 

.\Iter examinations :11c o\tT. students StHlll forget dotcns of facts 
f,,r n lT\' one th:u the\' n·rnernhcr. .\ tt·ntr;rl task of the teacher . . 
i-; to gin· tlll'lll the nrcnror;thlc Lids and a gre:lt deal of other in­
lonn:rtitlll "·hid1. tht111gh casilv lorgottt'll. st-rn·s as the basis of 
th<·orit·s :tnd ClllltTpts that they m:ty gLtsp firmlv and retain. It is 
<".'iSl'lllially a process of selection. l.cdures must he highlv selcr­
tin·: tcxtlHulks c:111 he less so. Yet the textbook cutnot include 
l'\Trytlring. It llltrst strike a h:danre bet\\·ccn its minor function 
ol sen·ing as a rckn·nce \\·ork. and its major role of presenting 
ideas hacked up hv solid and illustratin· information. \\'11ich ideas 
and which information arc matters for the author to decide. 

;'\[y mn1 selection has a multiple foundation. It is based. first. 
on classroom experience: it offers concepts \\·hich undergraduates. 
new to the subject, can understand and apply to new situations. 
Second. while many of the bctual examples arc drawn from 
.-\mcrican political history, for numerous others I have turned to 
rck,·ant fragments of my own experience in government and 
politics. The whole hook. linallv, has been written in the convic­
tion that before a person can be cffecti\·ely committed to the fun­
damental principles of American democracy, he must subject 
those principles and the strengths and weaknesses of our polit.ical 
system to dispassionate analysis. Selection and emphasis in this 
book arc pointed toward that end. 

\Vhcn I went to college back in the 1920's the typical textbook 
merely described gm"Crnmental institutions. l\lany modern poli-

xi 



xii I Preface 

tical scientists, in colllra.,t, f11c11"1 Jllilllarily ,,n ''l';'t till'\ IH'Iin1· 
to he the mea~uraiJk political lw!J:I\irJJ ,,f ~~'''IJ'~ rd 1111111.111 IJI' 
ings. Both appr11ac:hcs, the ir_l.,titutir,na_l _;IIIII _rlw lwlJ.I\i••l.ll .. 111· 
necessary for tl1c understand111~ ,,f Jl"l1111~. :\1·11111·1 .. ''' 11,1·ll. '' 

rll \rul I \\'lliHic-r Wlll'tlll'r IHlth (fl"l'llll'l ;IJI' ljlllll' I'IIIJII•.,:l•: cno11g · 1 .., 

for if institurirJIIS Sl't'lll to lack fll'~h ancll,lr,rJ(l. ''' clr1 1111111;11r '..!.1''"1" 
after they IJa\·e IH'I'Il J('([uc I'd 111 "'LII i~r ic ~- lncli\ iclu;d r ""c!llr r .1 
person's unlore~c·~·allk f11.lly _111 1111<'\~H·c rc·cl ~rl';lfnn~ pl.'" .1 r 1·11 
tral part. in politic<; t11o. I I.,.., IHHlk ..., ;tllflllt '' k11 JW"Jllr- cl". 11111 
only in organitcd pri\atc· ~llliiJl"' Ill ;..., n11·11tlwJ, "' ~11\l'lllin~ 
bodies, IHII also a., tiiiJliTclic tal1lc· incli\ iclr1;d., wir h Jlu· JWI ~~~n.tl 
faults and \'irtuc~ c onrn1o11 111 n1ankincl. 

Ilow c;u1 thl' auth11r 11! a IHu1k rlrar c"ulcl lw ,,1itt1·n ()IJh IH· 
cause of his good lollllnc.: in lra\·ing lwnr rl';lll'cl i11 ;1 prditic;dlv 
aware family, in education a.., lu,rh ~~ rull'nt ;nul tl';u lrl'l. ;1111 1 ill 
pul11ic: lift·-acicqll.atcl)~ ac_kJio,,·lc-d~c· l,i.., clc·l 1h ro ;dl "'"" h.l\1' 
IH.:Iped to shape l11s tl11nk111g and lri.., "'' ittl'll ,,·,rei ... ~ \\'irlr lt'luc · 
Lance he.: must again SC"lcct ;11ul IJilrir. I WIJuld likt'. rlrou~lr. to 
thank first the ll'ac hn., who l1111~ ag() int 1 1Jcl11c I'd IIH' tr, pr d it ic al 
science, t\\'o yourlrlul tutor<; nanrt'cl \\'. Y. J-.lliiJtl and ( :. J. h il'cl· 
rich. :-\or should I IJ\TriiHlk tlrar grc·ar tc·achn c,f coll<;titutiollal 
law, the late T. R. Powell. hJJ OJll'llillg tlrl' galt'<; of public "11'1, j1 c 

to me J o\\'e lifc:long .!..\raritudc to hancc·s Pc1kin.., and <:harlc·s E. 
\\'ytanski, .Jr. And nry lnid fling i11 ac ti\c· politics---likl' tlw othl'r 
things \\'hiclt han: l1ct·n lllost I t'\\';ncling·-\\'llldcl han· lwl'n in1· 

possible \\'ithout_thc ;uri~'L' lll'l_p and clrn:1ful cordulnu1· of the 
lady to \vhrml tl11s boc1k Is clc·du ar eel. 

I han: learned mw:h fro111 bot lr IllY sr wlcnts and Ill\' c olll'a.,·tH'S 
' ...... at \Vashington l 'ni,·ersity. For tire fonnn I wrotl' 0111 nt·,,· kc-

tuTTS three years ago. \\'hic:h soJnc·ho\\' turned into thl' fi1 st chap· 
tets of this hook; for reading those and 1·nn1urao·ino· llll' to J>l"lln't'd 

I . l 1"1 , 
I thank \Villiam Oman, ·.c ward F. \\'d>Stn ancl Victor Rosen-
blum. l.atn tire \\'lrolc ntantt'inipr "''"' rl'ad l1v Julitt"' Paul and 
the proof'i by \Ierlc Fain-;ocl, .\fanin Landatl.' Richard F. :'\l'll· 
staclt. and :\Iaurice \\'att'l"i. I ahsoh·e tht'lll and all otlrc·rs, of 
co11rse. of rc·spono;iiJility for any nrc,p.; wltich it 111 ay contain. luu 

I am grateful for their dio;n·ming niticio; 11 1. \\'itlr respect to i11 11s. 
nations, I owe a special clcbt to I>anit·l R. Fittpatrick and (;l'nia 
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(;1.1\n. Thl"ll:.!h"ut lill· ,,h,,Jc pni11d 11f the IHHlk.'s pn·p;tratiun 

I h.t\l' p1cdJlnl imllll".t'tn.d,Jv frc1111 the lllctindous pt'JKil and wise 
;11h ic l' (If ll.t\ id h·lllll.tll. 

l"llll\L\S 11. F!.llH 

Jl"a.,hinp,ton l'ni•·cr.,ity 

.\I. /.n 11 is .. \I i.'·'o 111 i 
Ft·hruary, /'~oO 
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(;o7.'tfJIJJU'Ill au(! Politics 

t'll han· been ,,·;dkin" on two ln.!.s. on this J>LIIlt'l. fnr at 
:""\ 'l 

least a million n-;ns. llt~w they lin·d. during nwst of those 
long ages. we do not know: hut in llll' n·nturies known to histury. 
the 111o~..t extensi\·t· recorded experiment in human self-gunTn-
lllt'llt h;ts been that olthc l 'nitnl States of :\mcrica. Other uatillllS. 
today ;llld in earlier ages. han· experimented with the idea uf 
iucli,·idttal freedom uuder law. :\mcricans ha,·e karned much 
from thc111. especi;llly from the priuciplcs of gonTnmeut applit•(l 
in ancient :\thens and nllt·sll-ancit·nt Fnglmd. But the .\merican 
adn·ntun.·. infused with similar ideals, is clearly the greatest in 
terms of the number of pe11pk affected. the duration of the system. 
the size of the coutHry, and the den·lopment of its wealth and 
power. 

It is indeed an experiment. an adn·ntun·. lt always has been. 
\\'c gainl'd our indcpcndt·nn· kss than two hundred years ago. 
\Vc stayed together. as a nation, only at the cost of til~.000 lin·s 
lost in a fierce ci\ il ,,·ar. \\'c grew to become a world pmH'l': and 
now that we han· adtic\Td that status. the success of mtr experi­
mctll may be. cn·tltually. the Icn·r which will swing the balance 
in the rest of the world a\,·av from tvrannv and to"·artl lrcetlom. 

' . ' 
\\'c arc still being judged not on our might alone, but on how 
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t'll han· been walking on two legs. on this pbnet. for at 
lca ... t a million \t\trs. IItlW theY lin·d. during lllllSt of those 

long ages. we do 11111 ktt.ow: hut in the. centuries kn;l\\"11 111 history. 

the tllost extensin· recorded experinll'Ill in human sclf-gon·rn­
llll'Ill has been that of the l 'nitnl St;llcs of :\tneric<l. Other nations. 
today and in carlin ages, han· expcritncntt·d with the idea of 
indi,·idual fn·cdorn under law . .-\mcrit·;uJs ha\e karncd much 
frotn tlrt·ni. especially from the principles of gonTIIllll'lll applied 
in ancient .-\thcns and not-:-.o-ancient Fngland. But the .\mnican 
adn·nture. infused \\"ith similar itkals. is clearly the greatest in 
tenus of the nuntbn of pcopk alkctcd. the duration of the system. 
the size of the country, and the dcn·lopmcnt of its wealth and 

J>ll\\'l.'L 

It is indeed an cxpnilllt'lll, an adn·ntun·. It always has been. 
\\'e gained our indcpcndt.·ncc.· less than two hundred years ago. 
\\'c stayed together. as a nation. only at the cost of (i I ~.000 li\·es 
lost in a fierce ri,·il \\·ar. \\'e gn·"· to hcn>me a world power: and 
now that we ha,·e achit'\ed that status. the success of our expni­
ment may he. c\'l~tllually. the lcn·r ,,·hirh will swing the balance 
in the rest of the world away from tyranny and toward freedom. 
\\'c arc still being judged not on our might alone, but on how 
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4 I Government and Politics 

fully we succeed in bringing "the blessings of liberty" to <'\Tty 

person in the country, and how well we build, on the foundation 
of freedom, a social system wherein each individual can expericiHT 
the durable satisfactions of life. 

Quoting our Constitution, Americans sometimes say that our 
government exists to "provide for the common defense and pro­
mote the general welfare." The same thing- could he said, howcn·r, 
about nearly every government that has ever existed. \\'hy han· 
men instituted governments anywhere, if not for t hcse pu rpm<·"? 
For that matter, if we value individual freedom as highly as we ... ay 
we do, why have any government at all? The very existl'ncc of 
government means that we are not completely free to do exactly a., 
we like. Someone has authority over us. Ordinarily, we ohey that 
authority. Why? 

There are many different notions as to why governments were 
created in the first place. One theory is that early men, livin~ 

fairly close together in, say, a fertile valley, soon found that they 
had to protect their crops and themselves against marauders from 
the rocky hills nearby. For the "common defense" they organized, 
appointed leaders, decided on some rules of conduct, and agreed 
to obey those leaders and those rules. Have you ever wondered 
why the names of some cities end with "polis" -Indianapolis, for 
instance, or Minneapolis? Might there be a connection between 
such names and names ending in "burgh," or "borough"-Pitts­
burgh, say, or Edinborough-or in "ton," or "don" -Boston, 
London? There might be, for in different ancient languages 
"polis," "burgh," and "ton" meant essentially the same thing-a 
fortress, or a fortified city. Here, then, is a shred of evidence to 
support a conjecture that at least some governments of small city­
states were established in self-defense against foreign aggression. 

Perhaps, however, there did not have to be any danger of 
foreign attack. Perhaps the peril lay in human avarice closer to 
home. One great English philosopher, Thomas Hobbes, found the 
source of government in human depravity. It is normal, he sug­
gested, for every man to want what every other man has, and 
hence for each person's hand to be raised ao-ainst his neio-h bor 

• ~ 1'"1 • 

From this, Hobbes reasoned logically that men instituted 
governments to establish order-"domestic tranquillity," as our 
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CcJihtilttlion's prl';llnhlc puts il. :\nt cnm11lllllity ddensc, but sclf­
prcltt'l ticlll. ,,;,.., thl' ;rirn. l )nlY the strongest. fiercest indi\·itluals 
\\l'Il' ahk to pwtn t thcm,ch l'S !Jy their indi,·idual dlurts; all the 

11tlrn~. tlH·rc·l"ll', \\Cit' ll\tdY 111 gin· up some of their indcpend­
l'II!T in c1rdn 111 s;nt· their prPptTt\' 11r their lin·s. llcnre they 
t·stah!i ... lrnl gm nrrmcnh. witllllut which, according tn llol>bes, 
IILtn·.., lilc \\cndd be '\uliLtn·. )HHll", nasty. brutish. and short." 

.\nothn hrgli ... h philm11phn .. Jnhn l.orke. wlw had great in­
llut·JHe on the lc.Hin ... ,,f ll'\llluticl!Ltry .-\merict, was kss pessi­
nristic abcJUI htiiiLtn nature than was llohhes. I lc taught that en·n 
without go\tTIIIIIl'nt there was a just u11written "law of nature" 
applic;tblc equally 111 ;til people. :\e\erthelcss. this "law of nature," 
l' ... taiJ!i..,!Jing riglth and wr11ngs. \LIS IHll dearly untkrstood or 
Ltirly intnpn·ted !Jy e\l'l)' i11di\ iclual. 1111r could a weak person 
trrrLndully injured by a snunger cllle gain redress for his injury 
by his own dlorts. Sn. ;tg;ti11. people agreed on some kind o[ 
organiz(.'d society, to the end that natural justice should pn·yail; 

and the whole society then transferred or ddeg~Hed its power to 
institutions of gonTnment. In the theories of both Hobbes ancl 
I .ocke, I here was assumed to be an agreement among the people 
of a community-a "social contract" or compact. under which 
some authority was taken from each person and gi\-cn tn the 
"state." 

l\fodern psychology has suggested other reasons for the estab­
lishment of gm-crnm(.'nl. The lksire for power, like the sexual 
urge, is a dominant factor in many indi,·iduals. A strong man 
might organize a primitin· community and set up a goYcrnment 
('\'ith himself as the ruler) simply to satisfy his own ambition. 
Conversely, many or most people, e\"Cll those who say that they 
lo\'e liberty, may be afraid to be free. Some psychologists belieYe 
that each of us, at times, longs for the complete prenatal security 
of existence in our mother's womb; there, we had no freedom at 
all but neither did we "'OJT)' about anyllting. So, naturally, the 
fearful many would o-Jaclly enouoh submit to the domination of 

h ~ 

the more adventurous, power-hungry few. 
Now all these are theories about why go\'ernment ever came to 

exist. The fact remains that the Europeans who settled in 
America had, long since, been accustomed to the existence of 
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government and took its existence for granted. The real 'luc ... tillll 
before them was, what kind of a government? Their e\'t·nt u;d 
answer, after the United States had gained its indept'ndeJH <' 
through war, gives meaning to our phra.,e about "a gn·at c·xJwri­
ment." For the government which they establisht·d was llltiJJClt-d. 
more explicitly than any in history since ·100 n.c., on thl· p1 in< ipk 
that the individual person is the most important thing in the ''"1ld 
and that the state and its government exist to sen-e him and .,;,It­

guard his "unalienable rights" to life, liberty, and the pursuit "' 
happiness. 

Think fora moment how different this was from the co111 epti1•11 
of the role of government shared hy most nat ions in t ht· l'i~l1 t. 
eenth century, and you \\'ill see the justification for 1allin·~ th<' 
American effort an "adventure." Our national l"l'lHdJI ic was nLt h­
lished when republics were philosophers' dreams or hi.,,,,1 ia1t.,· 
memories. Most of the civilized world was rulecl by kings or autll­
crats. The individual's chief significance lay in his role of llH·Jnlll'r 
of the state, servant, if you will, of the gm·ernment, rathn than 
the other way around. For most of the world, "govenlllll'lll hy 1 Itt· 
people" was a phrase with no practical meaning whaten·r. ,\ 11 d 
certainly no nation had ever sought to establish popular gCJH·tn­
ment over a territory as great as that covered by our original 
thirteen states. A self-governing republic, stretching fro111 tht· Bay 
of Fundy to the Sea Islands of Georgia-this was so111ething Ill'\\" 
on the face of the earth, and to make it succeed has one ol the 
most challenging adventures ever undertaken hy man. 

Reflect, too, on the situation in the world today. Th('J'l' arl' 
many republics, or "constitutional monarchies," which are almost 
the same thing. These are free countries, where the pt'opk ;11 t' 
not ruled by despots. One of them, Great Britain, is still a power­
ful state; another, India, is a new and potentially great state. But 
the majority of human beings do not live in 1 hese free societies. 
In population, the largest country is China; in might, the on! y 
present rival of the United States is the Soviet Union. Both China 
and Russia are essentially tyrannies. In both the prevailing ide­
ology is that the good of the state (however that may be deter­
mined) is the summum bo11um> the highest value in life, and that 
the incl:\ iclual is of secondary importance, his worth being assessed 
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OIIIY i11 lt'Jlll' "'rill' 'l.llt··, ath:llltt'lllellt. ~tl rn;tttt'l' how pro­

l•llllltll' \\t' 111.1\ dJ,.I':.!lt'l' ''irl1 thi' idt·,dng\'. ,,.l. han· to n·t·ognill' 

tl~:1t ( :I,ill.l :111d rill· s .. , itt l'ni1111 P""l''' n11t onl\' n~;ucrial puwcr. 

i1111 i1llilll'lltt' "' t'l thl' JlliJJd, .,j lllillitlll'i ol nll'll. l'u l'lllllltt'Lil't 

rh.11 llli':.!lll .111d 111.11 inlllll'lllt' rite ltce wnrld. in which the l 'nitcd 

S1.11n i' lllllt It rhl' ,tlnll':.!t''' tllllllln·. l~:1s got ttl sllll\\' ntll onlv 

1'11\,it.d ,,,t.ll·~IIJ. ln11 'llttt''' in the "''rkingo; tll its indi\ idual­

tt'lli<'Jt·,l, ,,,.,,,,,,,,lilt in,titllti••ll'. !11 the en·.; nf lllllch 11f the 

"'11ld. 11111 idLI' "' ':.!"'<'llllllcllt .Ill' ,tillun trial. tl~t·ir ultimate 

\;didir' lllljll••\nl. <lt1r ,,,tern i' ,till ;111 l':XjHTilllt'lll-<lllll we arc 

jll"lld '" t.dl it 1l1.1t. h11. 1111iikc thl' C•lllllllllnio;h, ,,.l' donnt cx:dt 

rill· 'Lilt· :J11d j•lllli,IJ tririti,JJI "'the 111lns. \\'c helicn· th;Jt the 

.,Lilt' t·'-i''' l••r "'· IH•I ,,t. lt•r it. ;11HI that all gtl\'l'rnmctll. being a 

1111111.111 ilhliiJllit~n. i' ncn·--;uih· illlpcrfcct. :\lwa\'s it ran and 

11111.,1 hl' < 1 ir it itl'd. :Jti.lptnl. ;11HI inqll<l\·ctl. The adn'lltlll'l' of a 

lrt't' "" icl\' i ... new n•'t j11.,t ,,.lll'll the gonTlllllt'llt is csuhlishcd. 

ln1t nc1v <Ltv rlll'lt-:llrn: :l'i j,,ng ao; it endures. it will always he 

an t''-lll'llllll'llt. 

WHAT IS "GOVERNMENT"? 

II gtl\ l'l llllll'llh ( ;JJI \:II,. "I "l'l\11 h I rtllll l'lllllll r\' ((l l'llllnt r\'. 
~ . . . 

wl1a1. I ht'll. d,, we lllt".lll hv .. .,,,, cnlllll'llt "? lhil'll\'. "gnnTIIIIIl'llt .. 
~ . . 

i-; IIH· "t'l 11! 111/r·, 1l11r ill.,l.llltl', till hi it ul iuns. stat utcs. tkcrccs1 

''It it l1 :1 n· clll•ll < t·:d de in a giH'II territor\', plus i11.1/ itulions ~for 

cxalllpit-. IV).!,IIbr ell'! ti''"'· 01 Ctlllgtn,, or Pr;tc,idiunl. or pPlicc 

f()llt') lllrllllgh \\·l1ith rh 0 ., 1· ruks :Ill' Jll:Hlc or l>v \\·hidt they can 

l>c t•Jll()n cd. Till· rules 111:1y ;utd do \ary widely both in their 

t'Xlt'lll :ntd in !Ill· ,,.;1y they arc m:tdc. The institutinns dilkr. too. 

B111 all gcl\l'l'lllllt'llh ha\t' l>orh . 

. \11 ,!.!,tl\t'llllllt'llh, ttHl. il thcv arc ttl endure lor any length o[ 

tinlt', n1t1'1 lu\t' the //l)cl't'l ro 1 o 111 pl'loi>cdit·ltcc to the ruks. l'lti­

JIIalcly, rhis powt·r 111:1y he ,imply n:d.;,ed ltnn·. If the rulers han~ 

all !he anns. they 111ay think that they llt'l'd norhing llll>rt'. But 

llll'll arc llll'll. t'\l'n ,,·hen they arc anllt'tl. They ran make the 

power of tile rulers complete: but so can they usc their arms 

against tile ruins. Reliance on armed force alone is a two-edged 

sword. In tile French Rcn>lution, for instance, whole companies 
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of soldiers, well aware of the misery of their own parents and 
brothers and sisters, promptly sided with the re\·olutioni\h. < hn 

any extended period of time, government needs more than f, lH l'. 

Much of its power rests, instead, on the willingness of the grl';ll 
majority of the people to obey its commands-not because they 
like those commands, but because they think it propn to obey 
them. This willingness does not imply fear of the state, but rat her, 
at one extreme, vehement pride in the state, and at the othn. nT­

ognition of the fact that although government may Ill' an un­
fortunate necessity, it is a necessity. Loyalty to the state,\'()( ilcrotts 
or grudging, is a vital part of the power without which gm nn­
ment cannot exist. The habit of loyalty takes a ftrmcr hold ll\'l'l' 

a period of time as generations come to venerate the .l)'lfll){)/, of 
government. In the British Commonwealth of ;\;at ions, the nown 
is such a symbol. Respect is shown to the Queen not because 1 d hn 
personal qualities (highly respectable though they may be), but lw­
cause in her royal capacity she represents an idea of a state, of a 
kind of government, of a social communitv. which generations of 
men of British stock have held dear. In America, perhaps the lll'ar­

est equivalent to the symbol of the crown is the stars and sni Jll'S: 
"I pledge allegiance to the flag ... " Familiar words, repl'a ted 
by rote. Yet sometime, after months in a foreign dcsen, you may 
come to a seaport, still far from home. There in the harbor, lllll'X­

pectedly, you will see a ship flying the American flag-ancl to your 
surprise a thrill will run down your spine. 

Such a symbol connotes something more than government. It is 
a reminder of your homeland, and this, too, stirs your cmot ions. 

There is considerable evidence that the Russians fought :'io hra\'c]y 
and successfully in World War II not because of devotiOn to 1 he 

totalitarian state or to Stalin, but out of devotion to "i\Jothcr Rus­

sia," their beleaguered homeland. The "national hymn" of many 

a country is devoted chiefly to its physical aspects and its natural 

beauty. The British and American anthems, of course, center on 

symbols-"God Save the Queen" and "The Star-Spangled Ban­

ner"; yet remember that of America we also sing "Oh beautiful 

for spacious skies, for amber waves of grain" and "I love thy rocks 

and rills, thy woods and templed hills." 

Governmental power in the United States has always more ob-
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'i 11 thlv H''-lt·d "11 p<,puLtr ,,illingness 10 an·ept it atlll emotional 
:liLt< ltn~t·nt r,, rite 'Ytnht,J, of the st:llc than on hare force. For any 
.~ 11 \<'lllllll'll! !<l ht· srahk and Lt~ring. such yohmtary acceptance 
lltth! he !tttlv wide'lll<\td. If tla· rules or rulers arouse the Yin­
lent <lpp,,,jrj,,ll 1 ,f nen a sitcahlc minority of the people. the 
WIJ<d(' ~<l\<'tltlii<'IILtl '\lnrnure may topple. This is true in a society 
h:twd llll l't<>llt>rnic or sncial cLhscs-witncss. ag-:tin. the French 
Rt·\·<dtrtillll. lr Ltll he true. ttHl, in a Ltrgc C<llllltry like the lTnitccl 
St:ltes. wltt'rc 1 he <'< < >llt >ntv. nrstoms. and traditions of one sect ion 
han· difln('(l ~h:11ph· fr<>;n those 1,f another sectitlll. Ordinarily. 
rukrs feel that it io; their job It> keep the country whok. 1 They arc 
l"llllllllillcd to )H<'H'Ilt tht· dismcmhcn11ent pf the state. If. as h;~p­
penl'd in I ~li I. such di~Jil<'tllhlTIIH'tll is scriuuslv attempted. they 
,,·ill fi.~ht to pn.·,·cnt it. But where the traditi<>n is one of limited 
gonTI!nH·nt. \\'ith a refusal to nlurih· the state. the rulers will cnn-.-.. . 
st;rntly try tll a\·oid t:tking steps that would lead to disruption and 
disrn<·nrhcrm<·nt. The rnaintenance of national unity. of a bro:1d 

base of popular appnl\·;tl or an·eptancc. is a nmstant concern of 
L'\'cry responsi hie ruler. 

This docs not imply that for a nation to stay united, all of the 
people han· to agree about cn.Tvthing·. F:n from it. Btl! there docs 
han· to he a gcncral, substanti:~l an-'cptancc of the fun<bmcntals 
of g<n·cr·nlll<'tll and social organization. This :Kceptance may be 
brought about by inertia. timidity. indoctrination. self-interest, or 
logical analysis-,,·hate\'cr the mc;111s used. the important thing is 

the existence of a ronst·nsus 011 h:tsic ideas and institutions. In 
( :omnn111ist lands, the cm1sensus may be a general acceptance of 
Communist doctrine and the exaltation of the state. In the United 
States, the needed consensus is found in the acceptance of the Con­
stitution and the readiness to debate issues and abide by the Ina­
jority's decision. This might be stated m another way: the 
American political consensus 1s the generally shared belief in op­
erating through a republican form of government. 

1 A possible exception to this may be President Buc-hanan, who was unwilling 
to usc force eYcn when the southern states seceded h·om the Union. For an exam­
ple of how most rulers feel, howe,·cr, recall the eloquent statement of former 
.nritis.h Prime l\Iinistc~· \\'inston Churchill: "I did not become His Majesty's first min­
ISter m order to prcsllll' 0\er the liquidation of the British Empire." · 
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A DEMOCRATIC REPUBLIC 

Democracy has come to have many meanings, but for our pur­
poses the best one is found in the origin of the.: word it ... dl. l he 
word came into our language as a derivatin: of an atH iettt ( ~rtTk 

phrase Demos Krateo-which means, simply, "lc.:t tlu: pe"J>k 
rule." Democracy can exist without a republic; old-time cit y-..,tatn 
in Greece, and small New England towns, are often cit<"d a.., ex­
amples of real democracy, because thcre the.: citizen'> "rukd'' di 
rectly through decisions at meetings whnc c\'ery citit.en could 
vote. In a large country, however, it would be.: dillicult for dl'­
mocracy to exist-for the people to rule-exccpt through a rt'Jnr·­

sentative system. This is the essence of a rcpublic: a n·jm/J/iullt 
form of government is one in which the ultimate.: powc.:r is said to 
be held by all the citizens of the republic, hut they can cxcn i'>t' it 
only through a few people whom they choose, pcrioclically, as tltt'ir 

rulers. 
In a democracy, people make decisions by voting. :\t a town 

meeting, for instance, they vote whether to raise the.: tax rate.: or 
build a new town hall or have the town collect the garbage. \\'hen 

they have a republican form of government, they vote fur some­
one else-an alderman, a senator, a go\'ernor, a president-to tnake 
these and other governmental decisions for them. They elect these 
officials for a definite term, a period of time fixed in a<h·ancc IJy 
law. After an official's term end-;, the voters can, if they "·ish, l'lect 
someone else. Thus e\·en in a republic, where they do not rule di­

rectly, the people ha\-c a continuing influence 011 the deci ... ion­
making process, for the men ,\-110 actually make the decisions ;ue 
answerable to them on the next elect ion day. 

The people could participate in elect ions e\·ery month and ~t iII 
not have democracy unless those elections provided them with the 

opportunity of a free choice between altematiH·s. Totalitarian 
states have held "elections," but they ha\'e not achieved democ­

racy, because in elections in :\fussolini's Italy, I I itler's Germany, 

or the Soviet Union the \'oters were not free and had no rea 1 

choice. They were not free to discuss the issues, to criticize t hci r 
rulers, or to urge policies frowned on by the tyrants. Often they 

were not even free to hear both sides: the 1>1111ishmcnt for listen in" ,--, 
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111 "undci:..;IIIIll!d" 111 (ll!t'i~ll hnl;HILtq.; critic:ll of the rcglllll' 

< <lii!d IH' a~ ~.\\ ;t:_;<· .h tht· puni~hmcnt i<ll :-.pc;tking <llll. S11 '' ht·n 

thev :-.LHll'<l f11r till' \Hdlin:..; h1H1ths o11 eln:tion <LI\·, few of these 

\H'"I'k ''t'l<' eqnill\'<·d 111 lli.Ike ;111 intellige!ll choice .. \nd "·hen 

till'\ :_;1ll tltne. thete \\',h n11 < IHli<·e which thev <'<lllld nLtke. intcl\i. 

gentlv 111 ~l!tpidh. (,q tlte <ln\y !Utnes on the h:lil<ll ,,.tTt' tlwsc ap· 

p1<1\ed '''" tl1eir ttlieh.~ 
F~.;enti.tl !<I dctllll< t.ll v. then. ;tre the 1 i:..;ht fret'lv ltl <Titit·ilt' anti 

li~lt'll !<1 < Iitici~m. ;tnd the right. thnnt~h ekttion tlllltests. to try 

111 Iepi.H <' tl~t· ndt·l'. !'hi.; intldit·s. in dt'lll<lCLil'\', ;t ddinite v:lluc 

i11 di~<ll"i"n. di~~ent. .tnd <'<lntt<l\t'I~y. in )lt\lldnl :-.truggk rul­

lllitLiling \lelit~diLiih· in \it t<lr\' 11r ddt·;ll at the ptdls. J)t·mocr;tcv. 

indeed.< :tllllllt e'i.i~t "·ith<llll /J"/itit.' -:111d it is t<l the politics of dc­

lll<ll't:ll \ th:tt \\('nil\\' turn. 

WHAT IS "POLITICS"? 

If yon l1111h up the \\'<lrd in :111 :tlnidgcd die!itln;n\'. \'Ill! may 

learn that "p<ditics" is "the ;trt ol g<ncninH·nt." and he tltliH' the 

"·iscr. If you a~k a ~<,phi..,ti< atnl lricnd. he liLlY answer that poli­

tics is what ambitious. unprincipled llll'll do to g:1i11 ollice. a game 

ill "·hicl1 tht• stakes arc \111\\'tT ;nHI prestige and the "·eapons arc 

the bribe, the fal~e proini~t·. and the sh:tbln· contpn1misc. This 

tells yntt sot11cthi11g. at least. Inn is it adequate? You might just 

as well ddinc boxing as kg:lii1cd m:tYIIt'lll in which one man tries 

to di~ahk his <'ppo!H'Ill bv kidneY punciH·s and blows i>clo\\· the 

l>t·lt. Ho'i.ing L\11 he a dirty i>usiiH''' and so cu1 politics. hut to de­

fine cithcr of them soklv in t<TIIIS of their <1Cra~ional rottenness 

is thoroughly mislc;uling. It might he cqnally misleading to define 

boxing as "a charancr-i>uilding sport" or politics as "the noblest 

of thc professions, public scnin:." In speaking of politics. now. 

let us try to ;1\·oid these prcu111ceiYed .. ,·aluc judgments," guod 

:.! To 1ry lo fool !he world inlo I hint.. in:,.: lh:tl I hey h:t\l' ~real popul:tr suppt>tl. 
dirl:tlors som<'linH'S gin· llll' people a "dtt>in·." pnmillin~ !hem 10 \Olt' ":\o" as :Ill 

indic:llinn of their dislike of !he ruk1s or !heir polit it·s. I hen il is ;llliHlUIIted llt:tl 
h;11dly annmc Hllnl ":\o." This is ntcauingkss: 111t>SI \olns would he :tfraid lo \Oil' 

":\o," for fear lh:tl 1hcv would he idctllificd and punished. If m:tnv arc bran· 
t•nough lo vole ":\o," the dina10rs' minions counl the vott·s and can announce to· 
Ially false rcsulls willwnl an\onc's being able 10 proll'sl. .\nd in any CIClll, !he hal· 
lol pH·scnls no real allcm:lli1es to 1hc nllcr, for lhnc is no opposilion candidate. 
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and bad. Instead of using such words as "unprincipled," "shah J,y." 
or "noblest," let us try to develop a working definition rhar will 
describe politics as a process and that will apply whetha pol i r i­
cians are good, bad, or indifferent. 

Politics is an individual's or a group's effort to gain and t·xnr 
influence, or to obtain and exercise power in the administration o( 
government and the making of public policy, for their matnia I ad­
vantage or for ends which they deem ideal. Note the rc.:ferenn·s to 

government and public policy. People often speak of "politics" in 
the affairs of a fraternity, a college faculty, or a corporation, awl 
indeed in all of those there are sometimes strugglc.:s for place , 1r 
prestige or particular programs; but we arc defining politics in 
terms of governmental power. Note, too, that the dc.:finir ion illl­
plies conflict and controversy. In any government effective enough 
to be worth studying there is bound to be a struggle to coni ro I irs 
offices or direct its policies. 

Now, having defined jJolitics, how should we study ir? \\'hat, 
if anything, is the central factor of politics, upon which "'C should 
focus our attention? Perhaps it is the individual, the politician or 
the voter. A typical history book, half a century ago, described 
American politics almost entirely in terms of a comparatively kw 
political leaders. Elections were between Clay and .Jackson, or 
Hayes and Tilden, or Bryan and McKinley, and the winner got his 
picture in the book. Like the contests for office, major policies 
were often described as individual creations, and controversies 
over them as duels between particular statesmen. Recently there 
has been a reaction against this kind of political history, this no­
tion that political decisions are the products of personalities. Yet 
it is not irrelevant to consider the impact of an individual person's 
character, leadership, foibles, and ideas. The student of politics 
who emphasizes the individual's role can cite many examples of 
its importance. Here are a few illustrative explanations of political 
behavior at various levels: 

A President of the United States says to his secretary: "I want 
~hat banking bill to pass, and I know that my addressing Congress 
m pers?n is more effective than just sending up a written message 
about It; but I've had the flu and I just can't go up there and 
make a speech this week." 
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.\ lq.:i,Lum tl'l)..; hi, ;t"iq;uu: "I don't like the banking bill :mel 

don't ht'lil'\ t' Ill.lll\" pt·opk hack home like i1. bur I'm going to 
\·nrc for ir hct ;lll,e ( :,lllgrc..;,man .Jt>e Bbck asked me to as a bnn· 
to l1 im .. J oc BLick i..; Ill\" best friend in the I IoHse." 

:\ lllllllldc m;tlc \llll'l' remarks apologetically Ill a candidate for 
1dluc: "(>h. \[r. hlw:mk \"llll·rc a line man. \\'ish I could \'Ote 
lor \"1111. But I can't. \[r. llurkv. he got my old m;m :t job, twenty 
y(';n..; ;1g11, '11 I gotLl \·ore l11r \lr. llurkv." 

:\ "'Phi,ticatcd km:tlc ,·otn speaks he:llcdly of a candidate for 
nflicc: ''I'll ccrtailll\" ncnT \·ore for that man! I can't bear him! I 
saw him 1111 teJc,·ision and he was kissing a baby!" (\\'e might 
pamc hnc to symp:uhize with the unfortunate politici:~n. \\'hen 
sollll'OIH' thrusts a h:thy into his arms. what is he supposed to do­
drop it~) 

:\II these examples shed some light on the meaning of a typi­
cally pithy comment once made by Cah·in Coolidge: "Politics is 
people. It is personal, it is indi,·idual. and nothing more." Except 
for the last three words, this is a statement worth remembning­
cspeciallv if. like \lr. Coolidoe, vou embark on a J)Oiitical career. 

~ \., " 

:\not her starting point in r he study of pol it irs is the assumption 
that politics is essentially a conflirt of intacsts. and that "interests" 
are usually ideas or goals held in comnum by gmujJs of people. 
Fanners, let us assume. want higher prices for their products: with 
this goal held in common on the farms, there is a fanning "in­
ten·st." \\'onhy people disgusted by a corrupt city goYernment 
might constitute a "reform" or "clean o·on.·rnment" interest. AI-. . ~ 

ways people want to get, keep. or discard something; when they 
can achien· their desire thrmwh o·m"Crnmental action, thev haYe a 

b ~ J 

political "interest." 

The concept of "conflict of interests" is illustrated most clearly 
when the struggle is between or among organi:::ations. The "farm­
ing interest," for instance, may be relatively unimportant in poli­
tics save as it is represented by formally organized gToups-the 
American Farm Bureau Federation, for example, or the National 
Crange, or the ;\!ational Farmers Union. The kinds of organiza­
tions upon which the student of politics should concentrate are 
two: the "pressure group," which in the United States primarily 
seeks to influence public policy, and the "political party," which 
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14 I . Of course, these two pnma~' 
Primarily seeks to win electiOns. and distinct. The pre~sun: gwu P 
'ectives are not w JO • • . ly if its friends are e l 1 lly separate ·I '< ted to 
J I' Inoreeffectne 1 l1.1ics Can influence po Icy . 1 . ns may dCJ>end on t 1c P' 

1 , ess Ill e ecuo . fii The party s succ · · 
0 

.ce. . . advocate or adopt. · · h · 
which Its spokesmen I "'ntcrest" approach to polllll '> ) 

. n illustrate t le 1 · 1· · 1 k 
A gam, we ca . . I ·tat em en IS concerning po It " a < . quoting a few actual or typtca s 

cisions. . . , We can· 1 nominate .Joe I« r \' i < "· 

A _nlation~l ptaiJrel~!~::~~ ;:"~~::·shown no sympathy at all lor the Prestc ent; 111 ' ' 

· terests of the farmers." . . . 
1 

· 
111 

· 1 · . "I know a lot of radical outhts arc I'll l 11 s A senator exp ams. s . . 
. d more conservative people arc too, but the . t.ll.c lnll an some · t 

Medical Association is against it "' I guess I'd heu er nue ag:u us 

it." . . (' . s 
A party's ward chairman says: "For the nmtunauon to .mt~rts., 

we'll back any decent man who'll pr01mse to gtvc JObs to Illl'lllhct s 
of our organization." 

A labor leader warns the President: "If you appoint that lahor­
hatin• old buzzard to the Labor lloard, Mr. President, one nnion 

b 

people will figure that they'll never get a lair shake !rom 1 ht· 
board, and there will he strikes all over the place." 

In each of these statements, it is the confliu o[ interests-a hroa<l 
interest like agriculture, or a narrower one such as a prt·ssurc 
group or a local party organization-which is seen as the Ianoe 
leading to a political decision which svill prcsumahly be arceptahle to one interest or another. 

Whether politics is essentially an individual enterprise or a 
group conn iu, its nature is pro !o u nd I y i nil ueuced hy 1 h c i 

11 
.If i 1 

11
• 

lions of the cmmtry in which it lakes place. In 1 he lJ nit cd Sta tr·s, 
these mstnuttons consist of the constitmional framework of one 

~:ver: men t, th ;, com in u i ng and <I eve I op in~ organ iza 1 i 
0 

liS-t h" 
0
orno concerns -pertarnrng to government and tl

1
c ("ll"t f 

I I · · · . ' . ., 
0

"
11 0 t te peop e tn pu hhc affaus. The Consti lntion, for instance .. 

up a system 111 Whtch there are now fifty stat . I .I ' St'ts 
I d 

· ' es, anc car 1 has ·t 
own e ecte governor and its own r < , . • • 

1
. ' · I s 

• . • > l\\cJs o )!,"O\'crnlllcnt •\.. . mgly, much of the ))ohtics in ea .1 . . · · t<.o1 d-
. d · · 'c 1 state 1s focused · . office an Influencing policy within 11 . • · on Wtntllng 

te state rather than soll'ly at 
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I Government and Polititl 
16 .·. con-

l . b t a maJ· ority of the votes in your part) s 
general e ecuon, u 

vention. d £ olitics then must consider how itHli\·i<llla\ 
The stu ent o P ' ' . 1 

l t and react must become fully aware o( the perpctu.t 
peop e ac ' . l · \ill· 
l h f interests and organized group con{hct, am must re.t . 

cas o . . d \ 1 1 inst i-
that political behavior is considerably hmltc or s \apet >Y 

tutions. 
The student of politics is, o£ course, a student o£ government 

also, for politics and government arc inextricably intertwined. :\s 
we proceed to examine the way in which the United States is gov­
erned, we will continually be asking the political questions: wlty 
is it governed this way or that, what causes Congress to bcha\-c the 
way it does, how far can the President go in committing the coun­
try to a particular course in world affairs? We wi\l take up, for in­
stance, the framing o£ the Constitution, the ideas o£ federalism 
and the separation o£ powers, the functioning o£ the three 
branches o£ government, and the making o£ domestic and (oreign 
policy-and in each case, we will not merely recount the dtcisi<~ns 
which were made and the action which followed, hut we wi\\ also 
investigate the politics inherent in such public decision-making 
and g?vern.mental a:tion. For government, especially in a democ­
racy, 1s a v1hrant thmg, a dynamic process and '1n tl\at . \\ . . · · ' ' process a 
o£ us play a contmumg part. 
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CHAPTER 2 * * * * * * 

The Fundamental Charter 

he Constitution of the United States is the foundation stone 
of the Republic. It establishes the instruments o£ government; 

it grants power and authority to the national government; and it 
also limits the power and authority of both the national and state 
governments. When it was first written, in 1787, it did not do all 
these things, for it was then merely words written on paper, just 
a suggestion to be considered by the people of the original thirteen 
states. But the people did consider it. Through special state con­
ventions they formally "ratified" or accepted it. Even though some 
of the framers of the Constitution did not feel confident that it 
would endure, the people continued to accept it as the years went 
by, and so the authority of the government which it established 
constantly increased. 

Read the Constitution. Examine it carefully. You will see that 
as originally proposed and ratified, it consisted of seven major di­
visions or "articles." It establishes the instruments of national gov­
ernment-the Congress, the presidency, and the Supreme Court­
in the first three articles. It grants po"ver in several places, but es­
pecially in Article I, section 8, wherein many powers of Congress 
are specifically set forth. And it expressly limits governmental 
power, both in that section and elsewhere in the document. A 

19 



20 I The Constitution of the United States 

whole set o£ further limitations were promptly added by the ad()p· 
tion o£ the so-called "Bill of Rights," the first ten amendmt·nt ~­
Since 1791, it has been formally altered, by amendment, only 
thirteen times. The framers had built better than they km·\, .. \\'h,, 
among them seriously expected that their work would stand ~~' 

little changed nearly two centuries later? 

THE NEED FOR A CONSTITUTION 

A National Government 

In a free society, no constitution is likely to work, or to endure. 
unless its basic provisions are compatible with the fundamen ta I 
beliefs of the people about government and unless the major in­
terests of the country have a chance to gain their ends within the 
constitutional framework. The people o£ the United States ac­
cepted our Constitution because it met the demand for a true na­
tional government without sacrificing the principles of popular 
rule and individual freedom. The Constitution has lasted because 
it continues to meet that central demand, safeguard those basic 
principles, and provide opportunity for the major interests within 
the country. The one occasion when its survival was imperilled 
was the Civil War, which broke out when southern leaders be­
came convinced that because they had lost control of the national 
government, there was no opportunity or security for the slave­
holding interest under the Constitution. 

The first belief basic to the Constitution in 1787 and today is 
the need for a national government. \Ve did not have one until 
1788, when the Constitution was ratified: yet we celebrate July 4, 
1776, as the birthday of our country, and Lincoln referred to 17 7 G 
as the year in which "our forefathers brought forth upon this con­
tinent a new nation .... " It is true that our American Revolu­
tion, our war for independence, was a prerequisite to our 
becoming a nation. It is also true, however, that the Declaration of 
Independence itself spoke not in terms of national independence 
but of the separate independence of the thirteen former colonies of 
Great Britain: these, it said, "are, and of Right ought to be Free 

and Independent States." 
For the running of the war, the revolutionary colonies generally 
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:t<< cprcd rh<' ;rrrtl~c•• it\ ;uHI "'II'..!,ht thl' lc.ukr-.hip ,,f ;t "(:tllllinenta1 
C<~ngn· ... .., ... ,,·hit h l.rttT '';"' nuirlcd the Ctlll'..!,ll'"S uf the l,nitcd 
States. To win <Ill thl' h;lltkhcld. rl~t· jll'<'jllc ·~,f the thirteen new 
st;llcs rc;ll i;t'd t Jut 1 ht·v IJ;ul t<l Wllrk t<l''l't her: ;tnd in 1777. the 
Congrn-; ~~~••ghr to m;d~l' ih <1\\"11 ;nllllln~v kgirinLtte and to per­
pctll;ll<' the ,,·;rrrirnc tll<'Jll'Lllion :tlllllll'..!, the -.Llll'"· It J>rl'(lllSCd a 
ll:lli<~llal < h;nttT c;likd the .-\nicks <d ( :,l!Jinkr;ttinn. which finally 
hct:llll<' oper;lliYe in 17:-il. 

Thl' .\rride-; of Confcder.llion. as we -.h;rll ~lT. did ll<lt establish 
an dlt·< tin· nation;tl g,,,.<Tnlllt'tll: hut thcit· ;td<'('li<lll rdkt·tcd a 
J,;ro.,ic ;rw;ncJH'ss of the nn·d for ~OilH' form of uninn. Indi,·idua1 
~Lrtn h;rd \\"llll ind<'pendence. rrue ennugh. vet the n1en who had 
''"11 ir f"r th<'lll had been finhtinn in the armies of the "l 1 nited 
Statt·..,_" They had made natic;~111! e~istence possible: and in a wnrld 

I 11 '' •pled hy prt·<btory f<lteign (HH\'LTS. national existence was dc­
"iraldt·, for no stale hv itself could 1tlll<' feel secure. \\-hen the :\r­
ticks Lrilnl to meer .lhe tll't'<l. narion.~llv minded men gathered 
togerhtT to consider how to strengthen ;he IHHHls of uniun and 
Ill a ke sale the i ndcpendentl' "h id1 had been so hanll y won. They 
llH'I pri\ arcly ar :\[r. \'nnon. (~eorgc \\'ashington's home. in 178:1, 
and in a <nnn·nril'll ;u .-\nnapolis. \[aryland. in 17~<1: and finally 
het'ding their dl'llland..;, the feeble Congress called for a con\'L'll­
tion to he held at PhiLrdelphi;t in 17~7. "for the sole and express 
purplJsc of n·,·isin.~ the .-\niclcs of Conkderation." :\t Philadel­
phia the delegates, instead of n·Yising the :\rticlcs, cast them aside 
and drew up a wholly new charter, the Constitution of the l'nitcd 
States. They shaped :t true national go\"Crnmcnt, and the approval 
of the people ga\·c it life. 

A People's Government 

Although the trumpet call of the Declaration of Inclepcnclcncc 
had not announced the birr h of a recngnizaLle nation, at least it 
had heralded its coming. And it did more than that. It expressed 
fundamental ideas about gmTrnment-idcas "·h ich profoundly in­
fluenced the e\'Cilt ual shaping of our national institutions. 
Thomas .Jdl'crson, its chief author, was a young man of unusual 
versatility and wide learning: and his colleagues. though perhaps 
less brilliant, generally shared the philosophy which he expressed. 
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That philosophy held that "all men are created equal, that_ r hey 
are endowed by their Creator with certain unalienable Rtglth. 
that among these are Life, Liberty, and the pursuit of llappitH"""· 
-That to secure these rights, Governments are i11stitutrd twln11.!!. 

Men, deriving their just powers from the co11unt of thr. govnnnl." 
This, as we saw in Chapter 1, is an echo of the teaching of .1 oh 11 

Locke. It places the source of government in the fJ('(JfJ/r, c;\clt c d 
whom has certain "rirrhts" which arc inherent in hio; n·t v t·x ,.., . 
istence: he cannot give them away even if he wanh to. Tht' I kt 1.•­
ration of Independence goes on to say that when a gon-rtllll!"tll 
fails "to secure these rights"-that is, to protect tht·m and tnakt· 
them safe-the jJeojJle can properly abolish it and fonu a new ~c"­
ernment. Essentially, then, the Declaration of lnclepenclctH t" i.., a 
democratic document. It assumes that governmt"n t i" C"n·al cd I 'Y 
the people and must he responsible to the people, \\·ho <ant han!.!,t" 
it when it fails to accomplish the purpose for whiC"h it wao; <·..,lah­
lished. Thus the spokesmen for the revolutionary < olonit·"· t lw 
potential leaders of the future nation, became committed to till" 
fundamental principle of popular rule-government of and for 
and by the people. Any new Constitution would han· to he 
founded on that principle. 

A True Union of States 

~lthough none of the great nations of the world )HIS..,t'"st'cl 
wntten constitutions when our Constitution was clraftecl. the idea 
of formalizing the structure of government, the grant of po\\'t'l'. 
and the limitations on its exercise in a written charter "·as not 
strange to the new Americans. Each of the thirteen states had its 
own charter. People in all the states were familiar will1 the 
three basic characteristics of such charters-establish, g-rant, limit. 
\Vhat was completely unfamiliar, however, was the idea of' Sitch a 
constitution for a union of states, for in 17H7 there was not, and 
never had been, any true government oE the whole country. Till' 
words "tl U · · 

·. le n1ted States of America" had expressed the unity of 
the th~rtecn separate states in the common effort to win indepencl­
ence from Great Britain. After the Revolution was won, what 
did the phrase mean? It referred to states; it included a go\"ern­
mental "instrument," a national Congress, which, however, hacl 
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nc• t<';tl pm\n nr attlltnritv: it cnntained a reminder of past tri­

ttlllplt ;tnd ;1 ltnpc fc)r fu1ure unity. Tndav the phrase "l ,nited 

:'\:11inn, .. ILh :1 'nmndut ,imibr impact. although it refers tn 

('i~h1v-1 \\·c• "ntt'lllll('r \Litt<' in'\! cad nf thirteen. Hut just as there 

i-; nn 1111<" "l'nil<'d :'\;lli<•th <:nnTnmcnt" ln<Llv. so there was till 

ltllt' "l'nil<"d SL!In Cn\nnnH·nt" in li~i. 

\\'he~ \\;1, !Ill· fn.;t Pn·,idt'lll of the l 'nitl'tl SLI!es? (;corge \\'ash­

inglcllt; \\'t·ll. ;tltltclltgh tht'lt' i.; sc1111e lingning historical dispu1c 

ahntll tlti,_ i1 .ljiJH',Il\ 1lut the firS! pcr~on prnpnlv and ollicialh­

to ~ign ltillh<"ll ;t-. "Ptl'.,idt·nt of the l'nitl'(l States" \\·as a gentk­

tnan namnl _Joint I Ltn,t·n. in the \'l\11' I~~ I. I Ic was the presiding 

olli< t'l' ul the l 'nitnl Statt'\ Cc•ngTl'"'· the kchk ''instrument nf 

nal innal gn\'l'tnmt·nt" whit It cxi-.tl'<l in the vears imn~t·diatl'lv 

prior 111 1l1<· Cc•n.;tilutintt. Ht·c au-.e th:11 Cc111gress was not a gcl\ern­

llll'lll in tht· It lit' "t'lht'---ht·c:tll.,t'. in tll<ht' \'t\lrs. there wa.; no rc:tl 

gn\t'lllllll'nt cd thl' l,nitcd Sl:llt'\--\fr. II:mscn's positi<lll \\·as o[ 

no gn·at 'igni licann· and It i-; n:nllt' i.; gt'IHT:tl h- lorgot It'll. 

Front I iiti. wiH·n indl'pl'ndt·nn· "·;1.; dt·cbrnl. until I~~~- "·hen 

tiH· ( :cllt\l it 111 ic•n <;I Jill' intn l'lkct. gm cntmt•nt in the l ,nited States 

wa~ stall' and lnc:tl gmcrnntcnt. tiJH'r:lling ditkn·n1lv in each 

st:llt'. Thl' .\rticlt·, of <:onft·dnation of 1/~1 did fc•mt:tlh· establish 

a ( :nngn·s.; and ptnponl'd 1o gin· it sclllll' JHIWl'I"S. chicth- the powt-r 

to conduct fnrl'ign all'airs. Hut a.; a chal'll'r nf nalinn:tl g·cnern­

llll'll! I IH· .\1'1 icks of Con federal inn had L11al \\'l':tktll'SSl'S. F:tch 

stall', rl'gardll's'i of its JH•pttlation. had one \till' in the Cnngn·ss. 

\fajor ll'gislation could he adoptl'd only hy mon· than mere ma­

jorities. and the .-\rriclcs of C:onfcdnation lhcntsl'ln·s could 1101 be 

changed exn·p1 by a unanimous nlle. In 1hcse rcspcns. the .-\r­

ticles of Confederation sotnHicd more like a charlt'l' for a league 

than a national constitution. \[ost importanl of all. the Congress 

did not han· the po\\'LT to compel indi,·idual people to nlwv its 

laws. For imlancc, it could. and did. make a treaty "·ith Fngl:mcl. 

During the Rcn>lution a number of pro-Brilis!t .-\mcriran 

"Tories" had fled from !heir homes. laking ship to llalifax or 

England. Frequently their houses had been taken o\'er and oc­

cupied. free of charge, by .-\mnicans . .-\ftcr the war. the treaty 

with Fngland declared that these .-\mnican "squal!ers" should 

either turn the houses back to their rightful o\\'IHTs or pay a 
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reasonable price for them. This the United States of .-\nH..-rica, 
through its Congress, solemnly agreed to. But the United Srarcs 
of America had no way to make the squatters either vacate: or pay 
up. The national Congress which agreed to the treaty ha<l nei 1 her 
force nor authority at its command. It could only ash the: individ­
ual states-which did have force and authority-to sec rhat rhc: 
provisions of the treaty were carried out. \\'hen the states refused. 
the squatters stayed. 

Just as it could not enforce a treaty, so the so-called national 
government had no actual power to raise an army or navy and 
obtain the money needed to maintain them. No young American 
of the 1780's awaited a letter from the nation's capital, heginnin~ 
with the word "Greetings." No older American struggled with 
the intricacies of filling out a federal income tax form. The gov­
emment under the Articles of Confederation neither drafted any­
body nor taxed anybody. Although authorized to maintain an 
army and navy, it could do so only if it had money-and for this it 
had to depend on the highly uncertain generosity of the states. 

There were many Americans who were not disturbed by this 
lack of a real national government, and some who were opposed 
to creating one. Deeply imbedded in our political traditions is a 
belief in "grass roots" government-rule of, for, and hy the people 
of~ particular locality. In the Revolution, men had fought against 
bemg ruled by faraway foreigners. Now would they wi.sh to he 
ruled from some faraway spot, by largely unknown people? To 
be sure, one of their neighbors might have a voice in the distant 
government. Certainly, the nation's capital would be on the 
Western shore of the Atlantic instead of the eastern. But even so, 
strangers would control the government, and they would make 
the.ir decisions at a place almost as inaccessible as London. For 
Philadelphia (the capital under the Articles of Confederation) 
~:as a good two weeks' journey from Georgia, by horse ~nd by stagc-

ach; and there were no telegTaphs or telephones with which to 
close the gap. 

Nevertheless, by 1787 many of the most respected citizens in 
the sev 1 

era states had concluded that there must be a real national 
government. Othenvise they believed, the people of the the thir-
teen stat ' · f 

es were doomed to poverty and armed stn e. All govern-
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JJH·nt. tht'\' k:lll'll. would bll into disrepute, and either tyrants 
would sl'itt· tl~t· rein~ or the indi,·idual stares, one hy one, would 
lit' gobbled up by Fn'.,\LIIld. France. or Spain. These dark fore­
bodin'..\~ wnc not the ni'..\htmarcs of the [;tint-hearted; there was 
t omidnablt- b;l',j~ for tht'lll. In the 17~0's, interstate strife actually 
grl'w into :-.m;dl w;ns. Connt·t"tintt settlers in the \\'vumino· \"alkv 

0 ~ ~ 

in Pcnnsyh.tnia Iough! bloody battles with Pennsyh·ania twops . 
.\laryland fi,ftcnncn sho1 it 11111 with \'irginia fishermen on•r their 
ri,·a) "right," to the Ltuna oil" the mouth of Chesapeake Bay. 
(They still do. orra~ionally~) States conducted "trade wars" ag·ainst 
each other. forbidding the importation of eggs or saddles or lin­
ware from 11nc stale into another: these were peaceable, but the 
irritations which they caused could easily lead to shooting. 

The res I rin ions on 1 rade had a serious economic conscq uencc. 
The stale borders were becoming barriers :t·~ainst nunmeret', and 
the man with goods to st'll was thereby cut oil" from a polcntial 
market. This had 1he dkn of s1illing enterprise, because it made 
business success increasingly dillicuh . .-\nd business enterprise was 
dcspcra1ely needed. for 1he long years of war had ldt the country 
depleted. The middle 17SO's, indeed. were a period of serious 
ecnJHHllic depression. Indi,·idual stales dealt with this depression 
in dill"erent ways, none of them s:uisfactory. In Rhode Island aml 
:'\orrh Carolina the imponTishcd debtors dected a majority of 
the legislature, which promptly tried to help the debtors at the 
expense of their creditors. The gm·crnment of Rhode Island is­
sued a \'ast amoullt of "paper money" and insisted that this paper, 
lhough actually worthless, be accepted by the creditors in pay­
ment of debts. l\leanwhile, l\lassachusetts took the opposite 
course, sticking to "hard money" and refusing to inflate the cur­
rency. So while the substantial financiers suffered in Rhode Island, 
the poor farmers became desperate in l\Iassachusetts. Unable to 

meet their mortg-age payments, a number of them in the Connecti­
cut Valley took up arms, apparently to keep their farms from 
being seized by their creditors. They surrounded the courthouse 
in Northampton, where many of the mortgages were filed, and, 
growing more desperate when opposed, tried to storm the arsenal 
at Springfield. They kept up a dwindling guerilla warfare with 
the state militia for several months in I78G-1787. This was "Shays' 
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Rebellion," named for its leader. Daniel Shays is pict.tnecl hv sottlt' 
historians as a brave though unwise man who expresst:d IIH" .\nH·ri· 
can idea of "do it yourself" by taking up arms to proten It j., 11, liiH' 

and family. Indeed, there is today a fmc highway in \Ja.,.,a<h u ... t·t"' 
named for him. Rut in 1787, the la\dcs'> Yiolencc nl "Sh:tv..,· 
Rebellion" sent a chill down the spines of many .\mt·ricllt"\ 111 
substance. To them it seemed a warning of what wa" to cnntt· 
civil war, anarchy, and the seizure of property from tlto'\t' wIt 11 

possessed it by those who had none. 
While internal strife mounted and more threatened, the lon·i"ll ..... 

affairs of the country deteriorated. :1\lcn who hacl fought and 
suffered for independence could not take a dt(·erhd , it:w ol till· 
growing weakness of the United States. Ceorgia a'\kl'd in \·ai 11 lot· 
more military protection against the Indians hat assiug hl'r wnt 
ern settlers. Ignoring the so-called "national go\'nmuctll," Spain 
closed the mouth of the Mississippi, and the Brit ish rdust:d 111 

send a minister to the United States because, as they explainl'd. 
they did not know whether to send one minister or t hirtt'l'Jt. 
American shipping, unprotected by any adequate nat ion a I lla\'y. 

was an easy prey to seizure by the British ancl Fren!'h ancl 1 Itt· <it' p­
redations of the Barbary pirates. The breakdown of intnnat ion a 1 

trade added to the economic woes of the country. In so111 c quar­
ters, indeed, there was talk that particular states would fare ht·ttl't· 
if they severed themselves from the Unitt~d States and fonlll'd 
commercial and political attachments elsewhere. Although su<"h 
talk was exaggerated, it was symptomatic. The disease of disuuity 
was making disastrous progress. 

THE FRAMING OF THE CONSTITUTION 

It was under these conditions, and with these [cars, 1 hat 1 he 
framers of the Constitution convened in Philadelphia in :\lay. 
1787. Ostensibly, their function was to propose sm_ne amcndntents 
to the Articles of Confederation. Actually, many of them had he<"n 
in communication with each other during the preceding lllont Its 
and Were determined not to revise hut to replace the Articles of 
~onfederation by a completely new charter of guvernment. They 
Intended to create, for the first time, a real national government 
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111 :\mnic:l. \l.tn\· ol them Hl'le bmiliar with the task of drafting 

a I<JJJ.;tituti<lll l<,r a -.in"k 'Llll'. but the \.!Teat challcnne before 
~ ~· ~ 

thl'lll now\\·;(', tn \\tilt' a <"<llhtitutiun f1ll" a new kind of gon~rn-

1111'111-·otll· Hltillt W<lllld C,<l\elll :1 nati1lll composed of tnany states. 

jtl't a-. di-.t111irv catt-.ed rllt'Jil tn :ts~cmhlc. so unitv was their goal. 

Yl't llll·v Jl·.1lill"d rlt:11 rltn l<lllld arhicn· llllthing if thcv recom­

JJll'JHlcd "Ill' -.in~k. uniltl'd. ;lll·jlll\\"l'rful n:uional go\tTnllH'Ilt. 

;dHdi-.ltin~ till' -.urn <lJ JJt:tki11g them sub.;idi;nv proYinn·s. The 

jll'<ljlll' <drill· -.Lttl'-. \\"<lllld lt:nt· spurned :my such proposal. Somc­

llll\\. rill· Jlll'll at PlliLtdclplli:t would han· 111 dn·ise the framework 

<d a nali<l!Ltl g<l\t'llllllt'llt t.q,;thk of uniting· the coutltry "·hilc 

rnai111:tining the '<·p.tt:llt' :tnd di:-.tinct gonTnnu.·nts of L'\Try state. 

"I Itt· frl1y-lin· 1lt-kg.lll'' 1n the conn·r11ion (the an·rage number 

:liii'JHiin'..!," on an\· gin·n d;l\' was thinv) wnc agTecd on ncating 

a J'l'alnatinnal ~mnnJJJellt \\·hilt· retaining the states as sclf-gon'l'n­

i r1g 1111 irs \\ i1 h in I Ill· I Lit io11. l'IH'\' ;tgrccd that I he new national 

g<l\l'l"IIJJH'llt o;h<ndd ()(' :-.n de\ io;cd as In 11\llllll\itc the chance of 

;111y man or gtlllljl -.citing despotic power. \lost of them also 

~han·d a di.;truo;t ol din·cr denHHTacv. but all of them knew that 

1hc nation w;t:-. (llll\lllittcd 111 the essentiallv demon:Hic principles 

t'llllll< iatcd in tilt' lkclaratinn of Indcpcndcnrc. 

"l'hl'n' \\·as agt l't'llll'lll. I< Hl. that the lle\1· ( :onst it ut ion must pro­

' idt· some ctlll' lllr rh 1• 1·conontic ills of the country. It would han· 

Ill ntabli . .;h :1 llllil<lllll currenn· and eliminate the state tariff 

barriers \\·l1i<h kept each sLllt' an isolated and increasingly im­

jHl\Tri:-.hcd ecolllllllic unit. 

There \\'l'le many other matters. hmn'H'r. which cli\·idcd them. 

( >n St'\eral occasions. these di,·isions \\'Crt' so sharp that it seemed 

that the coll\Tillion must disi>::md. The major ones were settled 

not by an ;tppcal tc1 abstract principles. hut hy compromises. 

'J.hc ~o-callcd "(;rear (:om promise" at Philadelphia nmccrncd 

the dcrnands ol the delegates from the small states for equal 

rcprc~cntation in the nation;tl Congress. This. you will remember. 

they already had in the Congress existing pursuant to the :\rticlcs 

of (:on federal ion. Delegates from the more pnpulous states pre­

ferred to han· the number of congressmen in each state deter­

mined by the state's population. The solution. reached after the 

Delaware delco·atinn had threatened to go honH·. was to haYc a 0 • 



f be United States 
I the Constitution o t . H . the stall'" 

18 b " ·ln one o£ whlch, the ousc., \ . \he 
c "cham ers, · t\ c o\ tel, 

Congress OL two ulation, whereas m ' . ·in<• 
ld be represented by pop mhers The idea of h,t\ . ,., 

wou ld have two me · \ ·1 he 
Senate, each state wou . l" legislature was not nove . . . 

d "b1camera \ f T\>1 c­a two-chambere or . . a in the different methm s o 1 . . , 
• ·c. ance of the decmon l y . r. l The laroe st.tH s 

slgrnuc . vere reasonably satlSIICC . . n . . 't 
sentation. Both sldes ' H e would be the more nnpm t.\1 

l. d that the ous ·· \ \tl' delegates be leve . ' ld possess the "money power -
legislative body b~c~~se lt '~ou for raising revenue. The sma \\ 

h . t mltlate measures l \ .. 
sole aut onty o . fiucntial Senate, composed of e < l 1 

· d 1 crates foresaw an m . \ .. \· 
states e eo. . ·n the ill-considered acuons of a tc.H 

statesmen wisely revleWl g this was a compromise between 
H use In one sense, too, 

strong 0 · d ernment-thc aristocratic am\ the dcmo-ttitudes towar gov · 
two .a b the "democratic" cause had £ew ir any enthusl· cratlc. To e sure, . . ~ . kl' 

. dh t l·n tlle convention except for Benlamm l r.m 11\. ast1c a eren s . l " 
The delegates, therefore, in making one hou~e "democrauca '. 
were not resolving a conflict among themselves. [hey wer~, rathet • 
yielding some o£ their preferences because they recogmzed that 
their handiwork would be subject to popular approval and that 
such approval would not be given a totally undemocratic docu­
ment. The r.onvention's proposals £or the differing methods o£ 
election o£ senators and representatives, then, represented a com­
promise ol not only the conflict o£ interests between large and 
small states, but also o£ the differing ideas, in the country as a 
whole, o£ the proper political role of the ordinary humble titizcn. 
Yet the difference was not fundamental. The Senate mip,ht be 
more "aristocratical" than the House, but still be a f1t instrument 
o£ popular government. Unlike its British equivalent, the largely 
hereditary House of Lords, the Senate was to be chosen by state 
legi~latures-and the latter, after all, were. elected by the people. 
Wh1\e, then, the framers saw real or fanCied dangers in popular 
rule, they nevertheless preferred "government by the people" to 
any other form o£ government . 

. A later yet equally vital compromise prevented a break 
1ssues h' h d' 'd d up on 

w 1c 1v1 e many northern delegates hom those £ l 
dee~ South. The northerners wished to give to Conrn- o . t(~e 
.\,rt1c\e 1 · S) h o·ess 1n • • sectton t e power to impose exp t d 

· . or taxes an ta · ffs on lmports m the same . . . n · 
manner-ma}onty vote that c 

- ongress 
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1 ould cn:t1 I Ill lilT mc:l'iun·-;. Southerners uhjcctcd tu this: i( this 
pown w:l.'i '" llt' gi\l'll ttl Cungrl'sS at all. they said. it should he 
t·xnciscd only ,,.hl'n ;H lc:ISI rwo-thinls of the Con~ress a~Teed. 
~le:lllwhik. ~lllltt· of thc~c s:mtt' nonhcrncrs were hen.t tlll al~olish­
ing t hl' inf.tmous :\fricm sl:t\'t' 1 radc hy h;n·ing the Const irut ion 
ihdf pwhil,it the imponation pf :'\q.!,Ttl sla,·es. :\gain. some 
sour hl'llll't s "hjcl'lcd. The douhk stakmate was rcsoln·d bv eal h 
side gi\ ing gtt.lllltd. The :'\onh abandoned the t'Xport t;;x but 
\\'1111 1111 the !;trill": the JHI\\"t'r of Cl111gn·ss to tax illlJllH"tS was not 
hamstrung hy a t\\"tHhirds rule. The South wnn on the ;'\cgro . ' 
Issue in tw11 waYs. First. rhe sJa,·e trade was JKTmittetl fur twt•ntv-

, I 

one years. Second. the sla\·e states were awarded extra rcpresenta-
ti"n in the ll11liSt' of RcJ'rest·ntatiH'S. This ,,·as dtme bv cotmtino· . ~ 

a :-.Ian· (tltotH,:h he ,,·;ts nnt a cititt·n and had no ,·otc) as "thrce-
fifrlts ol a pnson" wht·n cniiiJHII ing the state's popubt inn. the 
has is of n·prnt·ntat ion in the I louse. 

This cotllJII"Illllise boosted the conn·tltion m·er its last hio·h ~ 

hurdll'. It rost the signature of one of the most respected delegates. 
Ceorgc :\Ltson, as we shall see bdow; and two other tlcit'g-ates, 
Edmund RandoiJ>h of \'ip,·inia and Elbridge (~err)· of :\lassachu-

,:, ' 
setts, also rdused to sign the completed dorunH.·nt. But thirty-nine 
citizens, at least one from e\'t'r)' state represented, signed it on Sep­
tember W, 17'<1.7. The first sig·naturc was that of the com·ention's 
chairman Gcoroe \\'ashiiwtotl. :\nxious for the future of the 

' :""1 ' ~ t"' 

country he had done so much to create. he expressed no optimism 
about the fate of the con\·ention's proposal. lie was, howe,·er, satis­
fied that the delcoates had done their work. well. "\\'e have raised 

,:, 

a standard," he said, "to ,rhich the wise and honest can repair. The 

event is in the hands of God." 
Actually, the outcome depended on whether the proposed 

Constitution would gain apprO\·al in at least nine of the thirteen 
states. It would ne,·er come into cflect at all unless at least nine 
states ratified it. The method of ratification was prescribed in the 
Constitution itself-special conventions were to be held in each 
state for the sole purpose of considering and voting on the new 
document. The delegates to these state conventions were chosen 
by the voters. Feelings ran high, for and against the proposed 
Constitution; and in some states there were hot campaigns for 
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the position of convention delegate between men favoring it atul 
others who denounced it. Newspapers printed long scrin nl 
articles on both sides of the question. The most famou-; of t !Jc-.,c 
series, arguing for ratification of the Constitution, hecaml' kw '"'n 
as The Federalist papers. They were all si~tl<:d by a fu tit iou'i 
name, "Publius," but actually they were written by .Jame-; \Luli­
son, Alexander Hamilton, and John Jay. 

Although, technically, ratification by any nine states would P''' 
the Constitution into effect, it was obvious that if a real uni"11 
was to be established, the most important states would han· to 
be in it. In size, wealth, and influence, these were New York and 
Virginia. Accordingly, the campaign for ratification was lll!l'it 

earnestly pressed in these two states. Ry very narrow margins in 
both of them, the proponents of the Constitution triumphed. 
The Constitution was ratified and the country proceedl'd to t ran-;­
fonn the new government from paper into flesh and blood by elect­
ing its officers in the fall of 17HR. On April ~0. 17H9, in the city 
of New York, the newly chosen Congress assembled; and ( ;l'orgl' 
\Vashington, a balcony roof shielding him from the driving rain, 
took the oath of office as President of the United States. 

BASIC ELEMENTS OF THE CONSTITUTION 

~gTeement at Philadelphia and approval in the states wcrl' 
~Ined by a document which met the needs of the 1 i me. It pro­
:lded Americans with a national government, yet left the statc·s 
~n existence. It organized the national government in a fashion 
Intended to prevent autocracy. The states' approval was in eff('ct 
conditioned on the Constitution's being immediately enlarged 
~y amendments protecting individual liberties. And this was pos­
Sible because the original document itself providecl for its ow 11 

peaceful alteration. 

l'he Federal Principle 

'!'he framers agreed upon a document which promoted both 
unity and diversity. In essence, they divided the subjects of govern-
mental -

control between the new natiOnal government, on the 
one h d 

an , and the governments of the states on the other. They 
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en do\\ nl 1 he n;u j, 1n,d gon·rnmcnt. for 1 he li rst time. with the 
1 i~ht to m;Jkt· nllt·-; all"cnin•r individual citilt'ns and to enforce . ~ 

tiHI't' rules. I hus thev made it J true gm·crnment. .-\nd they 
'>fH't ilu.dly -.ought to t:liminatc the Clll~t·s of enmomic distress, in 
two wavs: the (:,,no;titution endowed the national gonTnment 
with t lit· p()\n·rs to' 11in moiH'\" and to regulate "rommcrrc among 
rht· ~tatn," and it lorh;Hk 1hc states to roin moncv and to impose 
tarill-. or othn han ict' impeding tradt·. :\t the same time. theY 
ldr Ill !he ~L'\lTal -.rail'S a wide range of aurhority. ln f lt'l, in tlul~L' 
day.,, rhc JHI\\Tl"i kit to the states Sl'l'lliL'd to the an•r;tg-e ctt1zen 
llltJCh hroadn a111l mnre ... ignilicant than those "deil'g~ued" to 

the n;uional go\LTnmelll, except in mailers of lllLHll'tary and. 
f111eign poli,·y. < >ut ol nL·cc~sitv. thL· framns t·ame up with some­
riling ncw--snmcthing whith we nnw rail "the fcdnal principle." 
or "ft-dt·ralism," a sv-.tt·m in which each of us is rukd hy two 
gCI\t'tntnt·nts. n;llional and sLlle. This in\entinn of federalism. and 
whar has happt·ncd to it. will he the subject of thL· next chapter 
of I his hook. 

The Separation of Powers 

.Just as the framers knew that their proposals would be rejected 
if they included abolition or the slates. so they realized that the 
people would di ... appron· any charter which failed ro erect harriers 
against tyranny. They hdicn·d that a sure mad to tyranny was the 
accumularion of all go\'L·rnmL·ntal powers. lq~islatin·. cxecutin·, 
and judicial, in the hands of a single man or group of men. To 
prevent this. they pwposed thai in the new national gon~n1mcnt 
these major funnions should be 5efJtna/t•d by assig-nn1elll to tlnce 
distinct units or "branches." These \\'l'I'L' the leg-islatin· brandt. 
consisting· of (:nngn·-.s: rhc cxccutin~ hranrh. headed hy the 
Presidcnr: and thl' judicial branch. composed of the Supreme 
Court and such inferior ro 11 rrs as Congress might L'stahlish. ;'\one 
of the three branches would be fully dependent on any of the 
others, and rhe pcrsonnd of each would be selected in a difl'ert·nt 
manner. As a practical matter. ho\\'e\'cr. their mutual indcpend­
erl<:e could not he complete, for if each branch totally disregarded 
the others, the gm·cnJment might easily degenerate into chaos. 
Acrorclingly. rhc framers prm·ided thar in some instances adion 
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could not be taken unless at least two branches were agreed on i 1. 

Thus, a bill passed by Congress could be nullified by a prco;idt·n 1 i;tl 
veto, and some executive appointments proposed by the Prc..,icknt 
would not be effective unless the Senate approved them. To 111ake 
the government work, there would have to be some interhran< h 
cooperation-and the very fact that such cooperation was rcq u ired 
meant that any branch, by refusing to cooperate in actions which 
it deemed unwise, could check the abuse of power by the ot hn 
branches. · fhis system of separating functions among branches 
composed of different people, with different constituencies, and 
of giving each branch some power to restrain the others, sec 111 ed 
admirably designed to minimize any danger of despotism. 1 t has 
not worked exactly as the framers expected it to, but it remains a 
basic element of the Constitution. Its details, development, and 
present-day significance will be explained and discussed in Chap­
ters 4 and 5. 

The Protection of Individual Righl'i 

The third basic constitutional principle stems from the reason 
for the second. The people of America wanted liberty, and they 
viewed governmental power as the natural enemy of 1 i bert y. 
Separation of powers was one safeguard against tyranny, but the 
voters wanted more. At Philadelphia, to be sure, the framers did 
not sense the strength of this popular desire. They assumed, or 
professed to assume, that the new national government which they 
proposed, with its structural safeguards, would in no way threaten 
individual freedom. Nevertheless, they did write into the original 
document a few specific protections against injustice. It required 
a jury trial in criminal cases in federal courts and prohibited bills 
of attainder,l ex post facto laws,2 the imposition of any religious 
test for office under the national government, and (save in cases 
of invasion or rebellion) suspension of the writ of habeas corpus.a 

1 A hill of attainder is, essentially, a legislative act (in contrast to a judicial 
decision) condemning or "attainting" so~eone. . . 

2 An ex post facto law is a statute wh1ch makes punishable a previous act which 
was lawful at the time when it was performed. 

II The writ of habeas corpus is a court order directing the official who holds a 
person in custody to produce that pers?n for a hearing i~ cou_rt, not to decide 
~vhether he is guilty or innocent but stmply whether he 1s bclllg held lawfully 
m custody. 
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Thew prnlt't r inn-;, h11Wl'\lT, were not enough. :\fter the con\'cn­
tilln adjtHIInnl. its nlcmhc1s !'>tlon lc:nncd that their handiwork 
h:ul what 111:1ny pct~pk 1 Pn~idnnl a f.ual lla,,·-thc lack uf a full, 
~pccific "hill nf right-;." To s:tn· the Constitution's chances for 
r;u ilit at ion. irs p1 nponents jlllllliJltly agreed to sponsor amend­
rnt·nrs to ir. filling the g:q>. This promise allayetl the opposition. 
Thl' promi-;l' w:ts kq>r. <>ne of the key ligures at Philadl'lphia and 
in the light for r:uifit:llion . .James :\ladison, became the chid 
draftsman of thl' amendments and formally introduced them at 
the first llll'l'l ing of 1 he first Congress. Ten were adopted, the 
first tell amerulrnents, 1 often dcsrribt•d as the "Bill of Rights." 
The first dau~c pro,·ided for freedom of expression and worship 
aJI(l the separation of church ami state. Others of the amend­
ments were designed to protect the indi,·idual from arbitrary or 
oppressi \'e act ions by the nat ion a I gonTn me1H and to prt•ser\'e his 
right to a fair trial in the kdnal courts. 

The Opportunity for Constitutional Change 

The belief that go\'crnmclll stems from the people includes the 
assumption that the people ha\'e the right to change it. :\s the 
Declaration of Independence put the matter: " ... it is the Right 
of the people to altn or abolish it ... Prudence, indeed. will 
dictate that (;onTnments lmw established should not be chan11:ed 

~ p 

for light and transiem causes .... " Ilcre .Jefl'erson was justifying 
1"C\'olution. The Constitlltion, howen·r. made no pro\'ision for 
re\'olution: the people might ha\'e an inherent right to o\·erthrow 
the governmelll, but the oflicials of the go\'crnment had an im­
plied duty to put down any re\'olt. Yet the framers did recognize 
the need for jJt'accful alteration of the rules. They specifically 
provided, in Article \', that the Constitution could be amendl'(i. 
They also agreed that it should not be amended "for light and 
transient causes," and so made the process of formal amendment 
complicated and cumbersome. 

4 Actually the Tenth :\nwndment is quite unlike the others in this series. The 
first, and others, protect the dtin•n against the national ):{0\'Crnment. The tenth, 
in contrast, is a specific reminder that the national !{O\'ermnent's powers are o11f.\' 
those delegated to it hy the Constitution. For the student's purposl'S, the Tenth 
Amendment's significance is in the fact that it confirmed the principle of federalism 
rather than in its impact on ci\'il liberties or indi\'idual rights. 
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The usual process is for an amendment to he propll'>('d i 11 

Congress, pass both the House and the Senate with the a pp11 ,, ;d • d 

at least two-thirds of those voting in each chamber, and 1 h('n 
(without presidential signature) be submitted to the stall' k~is­
latures. The proposed amendment must be apprm·ed by till' k~i ... -
latures in three-quarters of the states before it becomes an din 1 in· 
part of the Constitution.r. It is permissible, under :\rt ide \'. for 

Congress to submit the proposal to special stat~-: ('On\'cnt ion..; in­
stead of to the legislatures. This, of course, is what was clone "·ill• 
the original Constitution, but the method has been usee\ on I y '>II< ,. 

since, in the case of the Twenty-first Amendment. The I r;Jnw•.., 
provided for another way of initiating an amendment, :\n j, lc \' 
directing that upon the demand of two-third-; of the stall'S, ( :otJ­
gress must call a convention which may then propose amcndnH·Jlh 
for ratification in the usual manner. This method has JH·,·cr been 
used. In recent years a number of state legislatures han~ ad1 >J >ll'' I 
resolutions asking that a convention be held to nm-,iclcr an aJill'JHI 
ment which would drastically limit the federal <>on-rniiJt'llt ·.., ,.., 
taxing power. Those resolutions, however, are not idcnt ica I i 11 

form, and even if they were and more states joined in demanding 
a convention, no one knows what kind of a convent ion wotdcl he 
held-what the basis of representation would he, or what tiH· con-
ve · ,. 

ntiOn's mandate would amount to. I a convention were ltl'ld. 
would it be conhned to approving or disapproving the anJcJHI­
ment proposed by the states-in which case, why require that a 
convention be held? \Vould it be merely a technical <lrafting body. 
putting the states' proposal into proper form? Or could it initiate 
other amendments, on its own? Article V docs not answer t hcsc 
questions-which is one reason, probably, why the convent ion 
method of proposing amendments has become obsolete . 

. The framers assumed that their handiwork \\'ould be altncd: 
Indeed, they agreed to its prompt amendment by the acldirion of 
the Bill of Rights. They could not have foreseen, however, how 
much the meaning of the document would change through the 
--:----___:__ 

f ·'hState ratification to he effective must he completed within a reasonable time o t e 1 . , ' 
su ltntssion of the proposer] amendment to the states. Some recent aruend-

mentsanct · 1 1 · · ·r· .·.· I· · · · proJlosecl amendments have mcluc ec a spc11 rc JlTO\tsron t r.rt ratthl"ttton must he · • · · 
completed within seven years or not at all. 
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pn•cn'> of judie ial intr·rjllc'fation. S1llllC nf the bnguage in the 

Con-,titutitlll i., llltl;td ;tnd ;llnhi"tlllus: it ih c:-.:;tct Illt\lllitl\2 was un-
~ ,~ 

cntain in 1/S/. it i, t'\en more ohscure under the utterly dif-

f<·tt'llt cowlititllh !ll lift· tcal.t\". l'(l intcrp~t·t the Constitution and 

H• ;td.tpt ih ;ttl! it'llt Jdtu'n ttl llllHktn needs has heen a major 

lull< tic•n td thl' Supn·ml' C!lurt. ;h "·ill he fully e:-.:plaincd in 
( :tt;q•tl'l" :·,, 

·1 hnl'. tht'll, ;tn• the ltlllr gn-;11 idl';ls in till' (:tllhtittttiun: kd­

l'Ltfi,m. St'p;tution ol pcl\\"l'l'>. pt(Jil'ltiotl of indi\ idual Iibert\', and 

oppt•rtunit\" lor tiLtllgt·. You might rl'pitLht' tilt' lir't three II> read: 

"st;tlt''>. rights, minnrit\· righh. indi,·idu;tl rights ... IHtl tiLll \\"!Htld 

lw all tl\<Tsimplil~t atit>ll. F('(ln;tli:-tn's lltl\elt\" !.tv lltll in prestT\·­

ing <,tales' 1 igith. lntt in .,l'tting up a n;uiunal autllllritv "·husc 

Ia"·"· in gi\l'll -.pltt·tn td ;11 titlll. \\nuld he "-,upn·mc ... Tilt· scp:tLI­

ticHI lll ptl\\'<'1" \\;1., lc1 Jlrtllt't t IIlli tllll\" minllritil's ;1gainst llLtjnrit\' 

I )"LIIllly. I 1111 ;tl", t'\ t'l\"t llll' ;tg.tin't :til\' JH ,s.,ihlc despot ism: ;tnd it 

\\·a., part nl a s\-.lt'lll dt·,igned ltl enable gtl\ t'l"lllllt'nt to function. 

Tl~t· prntcctinn td indi,idn;tlrig!tts. as till' framers ucitlv f<H·csaw. 

turn('d tllll tn l>l' ttnimpllrtant lor manv vcars. hut became signili­

<;lltt when hv ltnthl'r atlll'tHlntt'nt (the hntrlt't'llth .\lllt'lldtnt·nt\ 

it was e:-.:t<'I!<kd to prtltn·t ,·ititcns against their state gmtTIInlt'llls. 

Its intpcntati<T itl!T(';ht·d still more in the present ccnturv. "·hen 

wars and ll'nsions led to intolerance of political heresy and t(l 

gonTnn~t·ntal ctrons to suppress disst"ll!. 

THE POLITICS OF CONSTITUTION-MAKING 

!\one of the tltirtv-nitH' men 'dw sinned the Constitution on . ~ 

Scptcml>cr 17. 1/Ki. assumnl that it \\·as "ideal" or "pcrkcr." 

Fach of them was dissatisfied with om· part 11f it or anothcL But 

all the siQtHTS \\"l're ;torcnl that their handi\\"ork ,,·as J>ractical. 
'' .~ 

It was designed. illlpnlt'Ctly. pnhaps. hut dkctin·ly, to cure the 

ills ol disunion \\'hich the people "'tTl' sullning under the .\niclc., 

ol (:on federation: and it "·as also calculated to obtain sutlicicnt 

popular acceptance, though not "·i!lwut a struggle. 

The Constitution was essentially a practical political pmposal. 

It may \\'ell he "·orthy ol n·ntTation. today. hut surelY anything 

worth \Tncrating is \\"orth understanding. ( )ur understanding of 



36 I The Constitution of the United States 

the Constitution would be incomplete if we examined it simply 
as a formal instrument, establishing the government and granting 
and limiting power. vVe must analyze it, too, as a political ach il'n~­
ment; and that analysis should begin with the politics of its 

framing and its ratification. 
We have seen that politics is essentially the struggle for pmH·t· 

and influence, in or through government. Obviously the oppor­
tunities for power and influence will. he greatly affcc:t<.·<l by 1 Ill' 
structure of the government. N ecessanly, then, the <kcision as t 0 

what that structure shall be is a fundamental political decision. 
Both during the framing at Philadelphia, when dclq~atcs cliffnnl 
and debated and compromised, and later in the several stall's, 
when the question was the ratification of the completed document, 

politics was present all the time. 

The Institutional Framework 

. In studying politics, it may be '~ell_to_ start .by considering the 
mstitutional framework within wh1ch 1t IS earned on. There were 
certain institutions which obviously constricted the discretion of 
the men at the Philadelphia Convention and limited the scop<.· of 
their political conflict. Some of these institutions were customs 
and widely held convictions. For instance, the framers were not, 
as a practical matter, at liberty to recommend that a king slu>Ul<.l 
be appointed or summoned from abroad to rule over America. 
~he institution of popular government, the general belief in the 
nghtness of republican principles, put any such notion beyond 
the pale. Other institutions were more formal-for example, the 
existence of the states with their constitutions and their govenl­
ments in operation. 'Vhat people thought constitutions should he 
was made plain to the framers by those which had been adopted 
by eleven states from 1776 to 1780. All of them proclaimed that 
s~vereignty resided in the people and expressly preserved the indi­
VIdual right to liberty of conscience. All put paramount govern­
me~tal power in a representative legislature, and in most this 
legislature was divided into two bodies, one of which-the "upper 
house"-was in some states chosen by voters possessing substantial 
?ropert~ while men with less property were qualified to join 
m electmg the members of the other. Every state had a governor, 
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ln1t hi-; pmnT-; ,,.l'rc snull. In nwrc than half the states the gover­
nor, lwing l'kl ll"d for ;1 !lilt' yt·ar tnm hy the lcgisbture, was 
oln iou~lv ~uh,t·n it·nt !1l it. Funhentlllre he had no rinht to \"elo . ~ 

kgi~Lttion: and hi-; ;llltiHn itv to ;tppoint state oflicials was made 
suhj('( t (() ;•pplll\.d l)v l'ithn ;t kgisLuin· hodv or a spcci;tlly 
constitutnl ··~ lllliH il.'" ,; \\"hilt" under these early state consti­
tution-. thl' judi1 i;tl ln;tJH h cclu)d prt·sum;tbly dccbre Jaws till­
( ()ll'>titution;d, the judge-; Wt'lt' in IIHlSl instances t'iected for short 
tenus by the kgi ... Ltttllt', and ;t displc;tsnl lcgisLlltne could quickly 
\"ole them out ol ollicc. In building on the stale nmstillllions. then, 
the ILtlllt'rs h;td to pick and choose. according to their own pur­
poses. :\luch they could ust•. _\s we shall see. howen·r. the framers' 
< <llln·ption ol what interests most needed protect inn in a national 
t•lll~tituticln lt-d them to one major dcp;nturc from the pattern 
of the state< on~tituticllls. \\"here the d;tuses of the Litter added up 
to ,·inual lt-gi~latin· supremacy. the men in Philadelphia. fearing 
that popularly dencd lcgisb!llrcs wnuld disregard established 
property rights. prdcrred to restrain the kgisbturc by a system 
of checks and l>alann·s. 

:\s wt· han· seen. no one at Philadelphia. except I Iamilton. felt 
free to suggest I hat 1 he state gm·entmcnts should simply be wiped 
0111. They knew that any charter of go\-ernmcnt in a rourury 
dt·,·oted to the idea of self-rule must not destroy but instead re­
llen the popular institutions of that country. The recognition of 
these institutions not only kept the political debate from straying 
into profit less channt'ls but actually helped the framers in writing 
the Constitution itself. Fxn.·pt for new restraints on the legislature 
-the President's veto power, for instance-the structure of the 
proposed new national government paralleled the structure of 
go\'ernmcnt in most of the states. Furthermore, many clauses in 
the Consti!lltion were taken word for "·ord, or very nearly so, 
from various state constitutions. Thus the clause saying that "Each 
house shall be the judge of the elections, returns and qualifica­
tions of its own members" is an echo of the i\Iassachusetts consti-

6 There were eleven new constitutions instead of thirteen, because two states 
merely revised their colonial charters. The constitutional provisions diluting the 
governor's appointing power persist in many states. In Massac-husetts and :'\ew 
Hampshire there arc still, loday, separately elected "governor's councils" which 
ratify (or reject) the governor's appointments ami issuance of pardons. 
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tution's provision that the state "Senate shall be the final j11dge of 
the elections, returns, and qualifications of its own member-;," and 
the provision that "no religious test shall ever he rcq11 i rl'cl a-. a 
qualification to any offtce" is taken directly from the :\Jaryl;nul 
constitution. The final solution of the problem of how to the" ''-l' 

a President was based on the Maryland system of h;wing ~pt·t ia 11 v 
chosen county "electors" select the members of the state ~t·natc. 

Thus, in political terms, institutions uarrowetl t lit· po-.-.i I 1k 
issues which the framers hacl to g-rapple with, and also m;uk it 
easier for them to resolve these issues. Their proposal-., cltawing 
heavily on the existing state constitutions, gathered popular -.11p· 
port in part because they left these institmions intact. ·1 hc tnc·n ;tt 
Philadelphia were fully aware of the significance ol imt itut ic lll'i in 
the political struggle. 

The Role of Individuals 

They were aware, too, of the important roles played hy indi· 
viduals in the political process. The selection of< ~eorge \\'a~h ing· 
ton as chairman of the Philadelphia Com•etHion is ('\'idl'tH l' 0 1 
this awareness. General \Vashington was not a political philo-.o­
pher. He had no intellectual brilliance, nor was he a11 <"!Cl!ptt·nt 
orator. But in his individual person, he was an o\'t·rpowningly 
commanding figure. His character and se lf-mn t ro I, his ac I. i l'H'­

ments, and his presence struck awe and inspired respect. :--.; ot only 
did the men at Philadelphia feel this respectful awe; they abo 
knew that if this one man, George \Vashington, \\'et-c to sign and 
support the new Constitution, the prospens of its ratification 
would be immeasurably brightened. 

In contrast to \Nashington's mere presence, other clelegat cs 
affected the decision-making at Philadelphia ancl in the state. con­
ventions by their intellectual force and insight. Foremost amon~ 
these were two young men, Madison and 1-Iamiltott. \Vitltout their 
individual capacities and their personal efforts, there m iglt t uevcr 
have been a Constitution. They had very difl'ercnt ideals and 
ambitions, and they were later to become political enemies. In 
1787, however, they both favored "a more perfect union," and 
their different abilities were invaluable to the success of the whole 
endeavor. 
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I ht·Jt' \\t'Jt' 111he1 :-:real and lanu,us men at Phibdl'lphia: ~ Bcn­
j;unin Franklin. f.,r ex:llltpk. and .J;tmt·s \\'ilson of Pt·tmsy!Lmia. 
FLJIII,.Iin's hunJcJr :md ml'llow wi.;dum ht·lpcd to dull the knik­

cdgl' 'hal)llll'" cd di:-:tgrt'l'melll amo11g the dt?Jegates. \\'iJSt)!}'s 
k:tJIIillg :u11l gll·:ll le:-:.tl :thilily made him a pcrsuasi\'l' adn,cale . 
. \11111 her Pcllll'\ h .111 i.t dck:-:.llt'. (;,Ill\ nnt·ur \(orris. had spet·ial 

Ltt ili1v "·i1h hi, pt·n :u1d i' 11llt'n gi\l·n rrcdit for the dignity and 
g1.t1 t' "ill1 ''hie h lht· ( :cllhlilulicJil i.; wrillcn all hough. as \\'t' han· 

j11'1 'l't'll, a 1 ,,ll,idcJ.thk p•ll 1i11n cd his !;t..,k w;ts :m t'tlilorial "nil­

and p:t,le" j11h. lil1i11g and :lll.tp!iug m:tuy appwprialc daust·s 

IJ11111 l'Xi"dillg "Lilt' llllhlillllilln.;. 

The indi,idu:tl\ ... ignilrc.llllt' in pulilit·s uflt•n stems fnHll his 

jH'I,.,nal. ..,cJfr,h aruhilillll. l'ht'Jl' is lillie or 1111 t'\ idt'lll'e !hat :11 

Philadelphia !he dekg:llt'' \\l'IL' ..,,, moli\;ltnl. Tht·y wnc st·cking 
ncilht·r cdlllt' llor glclly. ·I·,, ht· sure. :o.Pilll' ,,f !hem were aclin· in 

"talc polilits and lliHicJUlllnlly \\'t'H' lltll wholly indilkrent to 

public opinion a" i1 ruighl alkt·l their pnsonal political fortunes. 

Pwhahly Elhridgt· (;nry of \Ltssadlllsetts. eagn for political prc­

lnmt·nl in that stale. rdu:-t·d to :-ign the Constitution partly be­

t au,t· he !I rough! 1 h:lt his rdusal wouhl enhance his chances. 

Prol>al>ly. in the ha11k for r:llific:llinn . .John llancock was pn­

suadcd 111 support !he CoJhlilulion by an appeal to his \':lllitv 
and amhi1ion: i1 was ... ugge.,!ed 1c1 him !hat if !he C:onslitulion 

wen· ra1ified. he 111ighl he the lirsl ,-in·-presidt·nl of !he l'ni1ed 

Sla!t·s. Bul cnlaiuly !he fr:tmcrs. hy and large. were Illll primarily 

mo!i\-alnl by pn ... cJilal ..,clfi..,lnwss .. \s .James \Ltdison \\TtHe: 

" ••• 1 here lit'\ t'l' was ;m as..,emhly of men. chargt·d wi!lt a greal 

and oh\ ious trust. who were mon· pure in !heir nwlin·s. or more 

cxclw.in·ly and auxi11usly de\oted 10 the objet'! nmunittcd tel 

them than were the nJt•mhns of the Fednal C:tmn·nlion of li~i." 

(;rauliug the puri1y of !heir moti\es. lwwen·r, the framers 

shared a geunal conn'l'n which incidentally included a conn·rn 

for thcmscln·s. \'irtually all of them were men of suhs1ancc. well-

7 :'l:ol all the outstanding ll'adns of c:11 h· Amcrict wnc at l'hil:uldphia. Thomas 
Jdl'crson, t·hicf draftsman of the Ike lar;ll.ion of JmkpcndctHc, w:ts in Paris: he 
lets out :11nl>assador 111 Frann·. John .\dams. IT\'Illutionan kadcr anti rhicf anhi· 
!I'll ol the conslillllions of his 1111n and ollll'r stall'S, John Hancock. rlmmas !'aim•. 
and l';ctri<k llcnry IITI<' lil..t·wisc ahsl'nl. 
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to-do property owners.8 Inevitably, they spoke with the ,.( 111 c ( ,f 
their class, and thus they spoke for their class and so, in tIll· Lt-,t 
analysis, for themselves. But in so doing, they were not nq ll t·-,-,i 11~ 
individual ambition, but were defending ancl promotin~ the intn­
ests with which they were identified. 

The Impact of Interests 

Most Americans in 1787 owned some propt:rty. Thl' "I~~'( i;d 
"property interest" which tended to unite the framt·t., w;t., Ill! ,n· 
than ownership of large estates or bank accounts. It indtukd an 
assumption of superiority-social and political sup~.:riority. a., well 
as economic. Most of the men at Philadelphia were distrust ltd of 
democracy. They knew that the democratic theory that the ulti­
mate source of governmental authority is the people thcntsl'ln·s 
was already one of the accepted political institutions of :\mcrica. 
In prudence, they could not publicly denounce popular ruk or 
flout the demand for it by creating an openly undcmocrat ic st ruc­
ture of government. Yet some of them wished that they cottld. 
Only three, it appears, privately favored establishing a "const it u­
tional monarchy," but many shared the forebodings of (~ott\Tl'­
neur Morris: "The mob begin to think and reason. Poor rcpt i ks! 
They bask in the sun, and ere noon they will bite, dqwnd upon 
it." Their feelings were well put, some years later, by a prom i ncn t 
clergyman, Rev. Jeremy Belknap: "Let it stand as a principle 
that government originates from the people; but let the people 
be taught that they are not able to govern themse I ves!" 

Naturally, the Constitution which men with such conYict ions 
and such fears drew up was something less than an enthusiastically 
democratic document. It restricted the active role of the people in 
ways that seemed inconsistent with the principles of the lkclar­
ation of Independence and actual provisions of the state const i tu­
tions. And yet, with hardly any change, it later became the basic 
charter of a democratic people. Democracy could grow in the 
United States, under the Constitution, because regardless of their 
social prejudice and fears for their property, the framers upheld 

8 The one exception, well named, was William Few of Georgia, a small farmer. 
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,,11.11 tiH·\· < .tlkd "tiH· lt'jltddi, .111 pr incipk" ;tnd h;t~nl the nation's 
~fi\<'J!llltt'!ll fiJI ll"lllrl.rr ndc.:• 

Tltt·\· ''<'H· .rrrxi•lth. IHI\\t'\<'1'. tn dilute that P'')lltbr rule .. \r 
<11Jdi1r--:h·. tiH·\ .t--:J('(·d th;ll ()Ill' hr.uuh nf till· g<l\.tTnment. the 

jrrdi< i.tl\'. '-ltclltld l1<· <""-<'llti.tiiY undt'IIIOcTtllic. the .iudges l<l he 
;qljl"irrt<·d lc11 lik 1<'1111'- 1.11her tiLlll elected fnr shnrt terms. The 
)Jl';Jd cd till' 1'\.t'lllli\t' lll.IIHh. tftl' l'residelll. \\';tS Ill he f'lertnJ. 

1111! l1\' till' )1<'11Jdt". l1t1t "" ck<tlll' o;pe< i.riiY ciHhell in e;tch state. 
in \!Jilt nt.IJJJI<T ;r, <".t< It ... urc·, kgi ... Lttul<' might prescriht·. \In the 

hl'~innin~. thi, nu·.tnt th.ll the st.llt' ll'gisbtun·s themsl'in·s 
< lr,,...c tltt" l'l('( 1111, ''1111 11i< ked tltt· President: pnjlltbr ek<·tions of 
t'l('( t"l" < ;rrrtc Lltt'r. \ Thi .... ;II ht·,t. \LIS delll<lt'Ltn· douhiY diluted. . . 
.\ ... l1 11 I he k--:i,J.rt i\f· ln.tll< h. <~!le p;nt of it. 1 he IIouse of Repre­
'><'Jttati\l·.,, \\;r, !11 IH" JHIJllll.tJ h· ek<tcd. hut it nHdd he checked hY 
tire <ltltcr kgi ... Ltti\t' hcl<h. the Sl'Jtate. whn~e lltenthers were t<l he 
< ltmcn J,y the '!.tit' k~i--Luun·-;. S<'. of the three gn·at hr;tnrhes. 

only nlll' lrall "' <Ill<' 1d thern \LIS <lriginally intended l<l he a fully 
clcnt<I<Tati< irJ ... tituti<lll. 

It '><lllll'l irnes "<T!lh hard t<l rea lite. tod;ty. how many s;tfcguanls 

ag;rin"t popular rule tht· lr;tnHTS \\Tote into the Constitution. Fur 
fl\cr a <T!lltrn and ;1 lr;tll. pre,identialekctors han' been clwsen 
l1y tl~t· people. not the kgi ... Ltttrres: ;md the s;une has hcc11 truc of 
the Senate ... in<e 1~11:;, < >nlY tlrc Supre!lH' (:ourt rem;tins insuLucd 
front the \\·ind.-; ol i'")'ttlar dcrnocracy. ;md it rcmains that \\';tY 
hcc:tuse the p<'<lpk wi,Jr it. Tire framns sluntld not he dcscrihed 
as proplrets ol dent<H Ll< y. TireY Lilt l>t· prai~ed nr bbmt·d. lww­
en·r. lor tlr<'ir lorheararH e: theY did IIlli sbtn thc door against 

the gro\\·th ol dent<H LH y. Their s;tlcgu;nds rl'lkctcd thcir distrust 

oltltc people. hut they still made it pos ... ihk for thc people to 

innease the scope and directness of popular rule "·ithout rcn>lu­
tion and ci\il strife. 

If the ddendns of substantial propnty intnests were mostly 
reluctant to oppow the theory of democr:1cy openly, they \\'l'rl' 

frank in expressing their fear of democracy in practice. For 

!I :'\ot all of till' great and ''l'll·to·do were ;mti·d<'IIIO<'Lttir. :\t l'ltibdl'lphia. old 
1\l'njamin Ftanklin fLIItklv I''JliTssed his cltet'lful faith in tltc ltumhlc pcllplc. from 
"hom h<· had sprung. <her in Paris was Thom.1s .JcllclSlln. a brge landowner. who 
had lollliderue in l"'l'"br 111lc ~o long as !he pco1•le \\l'l<' predominantly agricul­
llllal and not hllcldll'cl in indu,tii;d tities. 
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democracy in practice is, in effect, the rule ol tht· IIJIIIIll'JJI.Il y 

majority. The framers, by using the principle of thc '>1') >;It .1 t i· 111 • d 
powers, made it very difficult for any majority pany 111 ~'"'IJ> ,,, 
gain control of the whole government. Funhcrmor('. 1 ht· '1·t' ,j;c 

of the new republic would make it difficult lor any -..~·IIJ-.11 111.1 

jority to form or to remain united. And if any majotity "l.t1ti<>tl, .. 
as Madison called it, should manage to dontinatt· till' < :,>ti­
gress, the presidency, and the couns simultancou ... ly, tlwt ,. '' ,l'i 
still the fact that the national government was not a II· pow l' t It d. I • >r 
under the Constitution much authority remained in till· \;II i•>tl'i 

~tates. Thus both the separation of powers and the fcdl'Ltl -.y-.tl'lll 
Imposed obstacles to real majority rule of the whole tllttttttv. l11 

Th~ Federalist papers, arguing for the ratification ol t hi' < :"""' i­
tutiOn, Madison and Hamilton dcscriiJcd these brakl's 1111 111;1 i"' it,. 
~·ule as valuable safeguards against the oppression of lllinorit j, . ., ;1-... 

111 essence, guaranties of freedom. They drew an unhai>I>Y j>il tlllt' 
of tyranny, not merely an individual despoti'itll hut "tn;lj"l ity 
~yranny," and then happily predicted that under the Clltl'>l it ttl iotl 

such tyranny would be impossible ami iiHli\'i<lual liiH·rtv "·o1dd 
be assur d Ti · . · . e · 1ey persuaded many voters that the CotJ'itJtllttntl 
provided f b . . I . . or oth maJOrity rule by t 1e people and the protl'< tJotl 
of mxnorit' Tl · · f 1 c· · · · 1 It xes. us pxcture o · t 1e .onstlllltton per-.tsto., 11 )( ay. 
was neve . . . . r a completely accurate ptcture, for <:vcn til>\\' JJI,IIIY 

governmental d · · 1 1 1 · · 1· t I · ecisiOns arc not rna(_ e )y t 1e Jll;qon 1 y • > ll 

peo~le, even indirectly; yet it is closer to the truth .today than it 
was 111 1788. 

Althouo-J I f , I 1 6 1 t 1e ramers arguments were usually co11c H'< 111 

general term 1 . l . . . I . I s, t 1ere was a partlcu ar mmonty Illter<:st w II<" 1 colt· 
cerned tl . . 
I·l lem most-naturally, the1r own. Paper llH>Ilcy 111 Rhode 
sand Sl ·' . · · 1 thei ' lays Rebelhon m Massachusetts, were typtcal causes o 

1 r fear of majorities: for most people were poor. They t hell!· 
se ves, b · . . . . . 
Tl emg comparatively nch, were members o[ a mmonty. 

ley \vere alarmed by the possibility of a majority revolt, and 

elvlen more by majority control of legislative b~dies. The Rhode 
s and Ie · 1 gis ature, though it had gone to the greatest extremes, "·as 

not the ani . . f d l . l Y one m wh1ch poor armers, ecp in debt:, ha(_ gauH'< 
a strong or controlling voice. And if debtors got the votes and 
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l1cld • tlllllol "' k:..:i,l.lftllt''. what \\',IS Ill q,,p them from ('ll:lrting 
b\,~ \'iJ•ill:.,! <Hit tl1t'ir dchh and m.d,ing rich men pnnr? 

I he ILIJllt'J' lilt'! this rlllc.ll in l\,·n \,·;1vs. Firsl. thcv nmsciouslv 

dq1:1ll• ,J lt••lll •lilt" pt it~t·ipk c••llllll•lll rn llltlsl or all ,)f rhc slates: 
n;unch·. till' "LIJllt'lll.lt ,. ()I the k'.!i,J.nurc. lr \\·as in rhe kgisl:uin· 

lll:lncll. ,.,,.11 in :11 k:1'! tllll' htlll''l' of the new (:ongrcss. rh:H the 

JIJ.Ij•,lit\ itlll'Jt,l. till' Jll~,,r,kht•,r intt'leq. mighr lwcomc domi-

11:1111. But thl' Ctllhtituti•lll ""•lllld rhcrk the JHHir dcht,Jrs and 
tn!Liin tht'lll ltotn 111inin'.! their nedirors bcciiiSl' under !lw Con­
-.tituti()n. <:•,11:-,!le~s would lltll he supreme .. \nything a "majority 
LH:t.lll .. nti'.!lll ;11·hic\e in <:oll"l"l''s nndd he thwarted hv the 

~ . 
l'tnitkllt ••1. Jll'lhap~. In· the Supn·lllt' (:oun. Second. they wrote 
itt!• 1 tlw ( :, •liS! itLil i• 111 'fll'Cific cbu'l'' prohibiting the sic/It'S from 
IIt'lpi11g the Jl<llll In· "robbin:.,! the rich." Tht• Ill'\\' (:onsritulitlll 
1 .. tl1:1dl' :Ill\" -.utc b"· "imp:1iring the ohlig;uion of con! Llrts ... 

and it pr11hihited !he coinage or issue nf money by any state. 
"lin·,,·< bu,t·s. like the sep:nation nf powers. rdlcct an ccotlllmic 

intt'Jnl 'hated hv llltl-.! nr all the framers. This docs not mean 

th:u tht· IIH'Il \\h<J \\Ttlll' rhc (:<Jnstiturion "-cn' greedy men or that 

,,·hat th('y pr<JptiSl'<l \LIS solely for the bt·ndit of thcmscln~s and 
<J!hn~ of tht· ,,.t·althY, bss. On the contrary. the rccnrd sho\\·s that 

IIIIlS! <Jf tlll>-t' at Philadelphia \HTL' pul>lic-spiritcd citizens and 
dl"\llll'll p:ltriots. The document they drafted could not have 
la-.ted il it had been an unjust instnlli\Clll. cruelly oppressing· the 
JHHlr. :'\cn·rthdcss. the \\·ay rhey sa\\· things and what they did 
\\Trc conditioned by the kind ol life they lin·d. the friends they 
h;HJ. and the values which they and their friends most prized. 

Ine,·itahly. they wished the nc\\' Constitution to protect property. 

Thus they \\Tole it-and it \\"orked. 
So Lir. we have considered the impact of an interest ,,·hich 

virtually all the framers shared. But there arc different kinds of 

propnty and dilrnent ways of acquiring it. The delegates could 

he unanimous in fan1ring the protection of property rights in 
general, hut I he impact of the Constitution on specific money­

making occupations divided them sharply. The major conflict 
of economic interests at Philadelphia was between the agricultural 

or planting interests, whose spokesmen "·ere mainly southerners, 

and the commercial and industrial interests, mostly represented by 
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northern delegates. The southerners, export in~ Ill II< II ol t ltci 1· 
crop, favored free trade with foreign nations. Tilt: lll•ltlt<'lll<'l'>. 
in contrast, hoped for a protective tariff agaimt f(J1ci~11 ~'"Ill-; 
which might undersell their products in America. :\c•lth<·IIH'I'> 
feared that free trade would ruin their ind ust r i;d )II c '"I'<'< 1-.. 

Southerners feared that taxes on i m pons and cs pc< i a II y <·"I" 11 1-. 

would ruin the economy of the agTicultural South. 
As we have already seen, this conflict becam<: intcl\\cl\<'11 with 

another group struggle which formed along rou:~l d y .., i 111 i Lt r ~cc' 
graphical lines: the disagreement about pemtittin~ ;1ny 111<11<" 
Negro slaves to be imported from Africa. line tltt· )'I c, -.1.1' <"I v 
interest was fiercely upheld by the de le~ates fron 1 tltt· dtT I' Sc •Ittlt 
Georgia and especially South Carolina. :\s we han· '><"<"II. 1 ltc-..c 
two conflicts were resolved simultaneously, the nortlwlll<'l.., \\ i li­
ning on the tariff and the southerners on slavery. 

This compromise, or rather "deal," sa\·ed the C:clll'>litutilltl, ln1t 
it also cost it the support of one of the most di-.tin~ui ... h('(l <kk­
gates at Philadelphia, George Mason of Virginia. \la'><lll, th<nl~II 
a slave-holder, was a strong critic of slavery, and dcluandcd i Ill­

mediate abolition of the slave trade. At the sa 111 e tin1c, he sp11kc 
the language of the southern planters when he warned 1 I! at a <1111-
gressional majority from northern states coulcl IJrin~ the S<nllh 
to ruin and subjection by taxing exports .. \fason said 1 lt;1t 1 II<: 
convention's decisions on these subjects opened the d!llll" to 
eventual war between the South and the :\onh, for thl' l<~rnwl· 
Would become more and more dependent on its -.la\T-h<lldin~. 
exporting economy, while the lat~cr would bet <Jluc ilHTt'asill~ly 
populous, gain control of the nauonal govcntn 1 ~: 11 t, and dntroy 
southern agriculture. His critics claimed that he \\':IS a 11 i 111 e rest 
spokesman pure and simple-his anti-slavery attitude, it was 

charged, stemmed from the fact that Virginia was a I ready pros-
perot I I 1· · · 1· IS and needed no mores aves, HH cared colllj>l'lllloll n1111 

the deeper South if more slaves should be imported there. But 

whatever the reasons for them, Mason's objcctiom \\'l'H~ prophetic. 
He named correctly the two issues which for three-quarters of a 

century threatened the existence of the Union-the tarilf and 
slavery. 

To surn up: the framing and adoption of the Constitution were 
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J,;,,il pcditi1.tl dn i ... ic''"· ·1 hn· were sh;tpnl. in part. hy the institu­

t ic '"' 1 1l l'.ttl \ . \tlll'l it .111 g11\ l'l'llllll'llt antl the gl'lll'rallv sh:t\'l'll 
lll·lid, 1 llllll'Jilillg tiH· ll:tlllll' a11d tok 11f gn\l'l'l\llll'llt. 'l'hcy were 

tll;llk or illllltl'llt l'd II\· llll'll of wealth and lcarnitt" and ahilitv. 
0 ~ 0 

'I Jt,.,. tdln tnl thl' \.litH'' Ill' intcn·sts ,·nmtllllllttllhnscntl'll. indllll-

illg tl11·ir 1 cJII\ it tic'" tll.lt llll'll like thcmschcs were lit 111 gt~H'I'II antl 

tltl'ir di ... ttll'l cd thl' IILI"l'' ol J'l'I'J'k. 'l'hcy indudctl. too. nllll­
l''"'"i'n 111'1\\t't'll llt;llt'l i.tl a11d itk;ll intcn·sts which lli,idnl the 
lt;IJIIt'l'i. '( Jtl,...l' I«IIIIJIIIIIIli'l'' kft iiiiJ'lTkt·t\\' l"l''llh·n\ Sllll\l' flllllb­
lllt'lll;tJ < clllllit ''whit It \\l'll' l'\l'lltu;tl\v scnlnl only on the h;utk­

ltdd: \"l'l \\·ithc,ut thc"c totupromi~cs. there tnight 1\l'\"t.'l' ha\'c hccn 
a C""'tituti11t1. 



CHAPTER 3 * * * * * * 

The Federal Uuiou, 

As ~ve have seen, "federalism" was tl1e one n_·tttaJ k;d>l(' itt\ <"JJ­
tiOn of the framers. \Ve must, then, ddiJJc that t<'JJJJ a" 

exactly as possible, for unless we define it we are unl i b·l y t «, 111 11 k r­
stand it. Then we must explore its illlpliration~ atHI llti-, ''ill 
lead us into some of the reasons why Americ-a\ lti-.l<ny i111 lt~tks 
the_ dark and bloody pages of civ~l- war. For the nalttn· 11! IIH· 
Ulllon was a matter not made expiint hy the ConsliltttillJJ. Tht·n 
and thereafter, men understood it differently, ancl f,,r 1ltci1- dil­
fer:nces, eventually, they fought and _died. Since the Ci\ il \\'ar. 
Whtle the federal principle has remamcd intan, its si~nilt< ;tJJcc 
has been altered. The question of the nature of the uni<lll, st•p­
p_osedly settled at Appomattox Court Ho~1se, pcri()dically gi,cs 
nse to new debate and dissension. Meanwlulc tltc actual. ()hstT\·a­
ble nature of the union, regardless of theories and lc~al principles. 
has altered astonishinaly in Jess than a century, for al!IJ<lltgh state 
~overnments have gr~wn and state functions cxpandcd. tltc na­
tiOnal government in contrast to the states, has assi 111 i I a 1 eel a 11 < lHT­
whelming preponderance of significant govcrnlllcntal lHl\\Tr. \\'e 

h~ve remained a federal union while bccomin!-!; a unified and 
m1ghty nation. 
46 
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THE NATURE OF FEDERALISM 

.\ ~'"'d ,,,,,. t" lind ,,IJ:tt ··rl'lkr;\li<.m" is. is to describe what it 
'"""'·In t-;.-.:.-;. it,,.;" .Ill in\t'lltic'n Jw,·;uto;e there were no feder;ll 
:.,!."' t"lllllll"llh in t"'i.i"tl"llt t'. In tin· , Ptllttrie., of the t"iYilitcd worh\. 
tlat· ttltint:llt· )"''''·r cd ~·•\t'lllllll'lll \\".l'i \l'Stnl in a single national 
:ttttfa.,tit\. I lt.tt ";" lttll" tht'tl. ;111d it is nuc in much of the world 
tcod.tv. In Ctl".ll Htit.tin. t .. r in-,t;IIHT. thc tina) powl'l" Ill make 
Jnil,Jj, dn j.,j,,,..,, J,indin~ all 11\l'l" the kingthnn. is possessed by 
l'.llli.tntt"llt th(' t t'lltt.tl "'~·•n 11f the national go\"lTnnwnt. ·rruc. 
tlu·rt· ;tn· t nttntin ;tnd citic-, in Fngl.md. each with its local ~o\"­
t'l"llllll'lll: hut th"'t' lciC";t) ~cl\ 1·rnllll'lllS cxist by }ll'rtllission nf 
l':llli:tllll'llt. and ''h;l!l'\t'l" thcy do cut he untlonc by Parliament. 
.l.ht·\· .nt· thl' t"lt':lllltt'' ,,f th 1• naticlltal onyer111lll'nt. for the na-. ~ 

tion;tl ~CI\t"\1\llll'llt i-, llltim;ul'ly -.uprcllll'. 
Thio; Hriti•dt 'Y"tl'l\t and Y"ucan oh.,t·n·c it, too. in France a11<l 

ln·Ltnd. :'\orw;ty and Swt·<lcn. \"ctll'/Ul'la and Chile. antl ntan~· 
otltt"l nations i.; kn,,,,.ll a.; a unita1y form of ~o\"crnllll'nt. one 
in whit It a sin~lt- unit of gml'l"tllltl'lll is supreme. If it is familial· 
to "" tod;t\". it w;" the 1111lv svstl'm which the fra11wrs knew in . ' ' 

1/S/. < >ur own 111 igin;tl thirtt'l'11 states hatl Stll"h a system: each of 
thl'lll. in iht·lf. ,,·as unitary. with all the power hea<ling- up in a 
single go\ l'rtlnll'llt of the state. Fach of tlwm. like (.;n·at Britain. 
itH ludl'd local gt~\t'l"lllllcnts. hut these. ag-ain. existed at the suf­
krl'tHT of the stat c ~on·nt111l'llt. The cit ics and count ics antl 
Yilla~<'s of C:otliH'<tintt or Pcnnsyh·ania nr \laryland were the 
"cr<'aturcs" of the state. with no in<kpcntll'nt ~overnin~ power of 
their own. That was so in 1/Hi: in ll'gal contemplation. it is still 
I rue: lc Hla)'. 

This. then. was the familiar unitary system which the framers 
knew. If they had wanted to finish their job quickly at Phila­
delphia, and cared not at all about the public acceptance of their 
handiwork, they mig-ht h;n-c agreed. on such a system for the whole 
nation. Certainly this "·ould have simplified their task. The pos­
sibility was. indeed. hrou~ht to their attention. Early in the 
<"1111\TIIt ion, :\lcxan<lcr Hamilton ur~ed that a single national 
g·onTnment he established to possess all of the governing power in 
the llnitcd States. The states, Hamilton said, might retain their 
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names and boundaries, but they should be men·Iy a<llnini ... tt;tti\t' 
districts for exercising the national government's autltnt ity .. \ ... \\·t· 
have seen, this suggestion ran so completely uJunter to ptn.tilin·~ 
opinion and was so subversive of existing imtitutinn ... tl1.tt tl~t· 

delegates gave Hamilton a very cool reception, ..,o enol. indeed. 
that he left Philadelphia, returning only at the end 11! tlte t 1111-

vention in order to sign the proposed Constitution. 
A simple unitary approach was tmclesirabk or politiLtlly int­

practical. \Vhat about an even easier way to ..,horten tltl' ( :lltt\t'tt· 
tion-namely, to tinker a little with the exi'>t ing .\11 it In c ,f 
Confederation and then recommend that they t-ctnain in l"lln t ~ 
That, of course, would have been an endorsement ol a w ... lt·ttt nl'i­
ther "unitary" nor "federal." As we ha\·e seen, undl'r tlw . \11 it Jt-.; 
of Confederation there was a mere shadow of a nat iott;tl ~cc\ <'111-

ment. The United States, in 1787, was a couf,:daatiu11, 111 ;t lt-;t~ttt' 

of independent states. It was uol a Hnion, any t11r1te titan tl~t· 
United Nations today is a union. In a league or nmll'dnat ic 111. tltl' 
purported instruments of the central government (I ltl' ( :c11t~t n.., 

under the Articles of Confederation, the Council and _.\.,.-;t·tnldv itt 
the United Nations) actually have 110 JHnvcr to r·rJntf)('l i11rli·i·itl;1111, 
t? do anything or to refrain from doing anything. In a < nnlt-dt·t ;t­
tion, the central arrency cannot tax anyone or <on-.c 1 iJ'' ;ttt\'rlltl': II - ,.., , 
a lt can do is to request the support of the '>tall''> wlticlt atl' 
members of the league-to beg the states for tnotH·y. or for ntt'tl. 

The framers rejected a continuation of confederation. TIH·y 
spurned that "easy way out." After all, their real intl'nt ion w;ts, 
throu?h governmental change, to cure the country's i lis a-. tltl'y 
pe~ceiVed them-ills both political and ec:ollomic. Tltl'y \\'l'l'l' 
pnvately committed to a change from confcclcration to sotnt·tltino· 
els b · . :-. 

e,_ ut they could not endorse a unitary system. I lcll<'l', 111 tT-
p~a~mg the league which they knew, they had to dc\·ist· sometltin).!; 
\\Inch nobody knew anything about. As a matter of stril't pract il'a I 
necessity tl d'd . I . S . I I . I . • tey I JUSt t liS. o practlGl was Lteir approal' 1 that 
nenher th · · • · 1 · . ey nor the ConstitutiOns supporters pomtet to tlH't r 
handiwork · · ~fl 1· as a remarkable mventwn. 1c cderal system wit il'h 
the~ proposed in 1787 was not based on philosopltical ideas or 
Pohtical th · 1 · 1 eory, or even pracuca cxpencncc. Instca( , it was 
hammered 0 f . . 1 1. · [' 1 Ut o the pohuca rea Illes o t 1e monH·nt. 
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{'nrc< ~~~nitnl. :11 IHlllle. :h :1 gre:tt inlw\·:uitln, the .\mcric:tn 

kd<·J:tl ~\~1<'111 \\·.h (,j,,l'l\cd. :tdmirnl. :tnd in its csst·ntials copied 

cl,t·\\·helt'. \Ltnv < llllllll it·'· lllthv. cl.tim to he "kdcral unions." 

.\< tuallv till· nttlliiH't \\hll~<· Cllll,lituti11ns and practices conf<n·m tn 

IIH· h.t~ic }'I i1H ipln 1d kdtT.tli-.111 arc cn111p:narin·lv fn\·. hut they 

in< lndc. :11 the \<'1' k.tsr .. \usrr:tlia. C:tnada. India. and Swi!lcr· 
l:tnd. 

\\'h:tt. tlll'll. :11c tilt·~~· "h.hic principks" nf kdcralism? .\ fcdcr;t\ 

~Y'll'nl i' 11nt· in whith the Jlll\\.tTS of g(l\ertllllt'lll an· di\ idnl up. 

~~lllll' IH'in~ :tllllltt·d 111:1 Jt:llillll:d 111 rentr;t\••nnTnmcnt and S<llllt' . ~ 

J() c:uh cd the 'lll:tlltT pcl\itic:d units \\·hich \\'t' c:t\1 sl:ltcs. In the 

< :t,t· cd the"<' jlll\\.l'l' which :ne :t-.-.ignnlttl the et'll!ral g<l\"tTIIIIIt'lll. 

tit<' l<'lltJ:tl gmt'llllll<'lll i' -.uprcmc: it h:ts the final s:tv. Fnr in­

stance. 1111dcr 1111r (:llll~tittlticlll, the n·ntr.d gtl\tTnmclll h:ts the 

i>'''nT !11 11111 a \'ll'>Ltl ''"'lt'lll. Therdlltt' it c:tn dircl'l th:ll an 
()nlin:ny krrn will ill' dcli\t'tl'll thnHJgh the m:til tlllh' if a fnur­

< t'lll 't:nnp i' :tflixnl til till· l'll\t'l<ljlt'. The people of \Iaine nr 

(::tlil<ltlli:t might not like thio;, hut they t·ntdd llllt do anything 

ah()IIJ it. In matters which. like this. arc entrusted tn the natinnal 

gonTIIIllt'lll. that gcJ\tTilllll'lll has the bst W<lnl. 

In the s:11ne way. the sLUt'S arc supreme \\·ith respect to those 

subjects of gmtTnlllt'IJtal actilln \\·hich the Cllnstitutinn allots tn 

thnn. In the { 'nircd States. lor instance. each .. r:tlt' has the power 

to decide. for itself. \\·hcthcr or Jl<lt til permit or n·rngnitt' di\orce. 

If the state of So11th (:a rill ina refuses til gr;tnt di\orccs to any of 

its 1111happily 111anicd cit itt'IIS. or if the .. t:lle of :\ t'\ ada decides 

to grant di,orccs to any of its citi;cns \dill :tsks for <lilt', the l'nited 

States Congress h:IS 11<1 p<lWtT to change the siru:uion. It cannot 

make the di,·orn· Ltws of South Carolina more lenient or those 

of Nc\·ada more stringent. \\'ith respect to din)}'et'S for their own 

residents, the states han· the last word. 

It is sometimes said that in a federal system. there arc "con­

current" powers allotted simultancmJsly to the national and state 

gm-crnments. These. howc\Tr. arc exceptional. and the chid one 

is concerned primarily with the \-cry existence of gm-crnmcnt 

itself. This is the power to tax. Both the centr:il and the state 

gm-cn1mcnts han· the power to tax-but to say this is hardly more 

than to say that they ha\c the right to exist. Rcn·nue is essential 
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to any government, and in a civilized democracy it 1-. Lt i-.cd 1 )\ 
taxes of general application rather than by waylayittg ( .ttucl 
caravans or robbing Spanish galleons "in the name Ill llc1 

Majesty, the Queen!" So the fact that Loth go\·cmtllt'nh tan In y 

taxes does not significantly alter the basic federal pri111 iplc ,J! a 
division of governmental powers and their allocatirm 1 -.()nJe t11 the 
central government, some to the states. 

Basic also is the fact that each government, in cxcn i-.ing the 
powers allotted to it, can directly compc:I tl1e i11cli\ icltt;tl tit it('Jl 
~0 obey its rules and can punish him if he disobeys. Suppmt· a 111an 
lS caught promoting some fraudulent scheme throttgh till' JJJ;til-.. 
As we have seen, the postal system is operated by the n;tt ill II a I 
government, pursuant to a grant of power to it. So the nati()nal 
government has made laws to protect the postal system I rotll being 
use~ to defraud people. Accordingly, the culprit is ni(·cl in a 
United States court and when convicted is sentctHccl IJy a l'nitcd 
S~ates judge to a term in a United States prison. (< Hr en we usc 
shghtly less exact terminology when rcferrin~ to these organs of 
~he national government: we speak of "federal courts," "ft.dcral 
Judges " "f · 1 ' ederal prisons." It means the same thing.:\ "!edna 
coun" is a "United States court," ,.,-hich signifies that it is an 
organ of the national government.) 

Suppose, instead, that a thief is caught inside a pri\·arc home in 
St. _Louis, Missouri, packing the family silver into a Yiolin case 
Whtc~ he has thoughtfully brought along. The Jllainrcnancc of 
pubhc.order and safety, within any state, is the job of that state; 
accordmgl · 1 · · s 
b y, lt makes and enforces aws agatust cnme .. o our 

urglar ' h · 1 · I · I· · I . . ' v en arrested, is charo·cd w1t 1 vw atmg a l\ tssou n a w. 1s tned · . o . 
. . tn a ~hssouri court, and is sent away to a state pnson ad-

ministered b 1 . . 
Her Y t 1e state of Missoun. . . . . 

e, then, are the fundamentals of federalism: the diviston 
and allot · 1 

ment of powers· the rule that the government to wl11c 1 

al particular power has b~en allotted has the final say as to how it 
s wuld be . . 1 1 exercised; and the nght of both the central ant t 1c 
state governments to enforce against individuals, the rules which 
they make in . . . , II d exerCismg the1r a otte powers. 
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FEDERALISM IN 

THE UNITED STATES CONSTITUTION 

The .\llotllH'Ilt of Powers 

.\ lnkLd ~\~le111. :h defined. cnuld exist if specific pt)Wt'rs wert' 

:tllllttt·d cxprc"ly 111 IHllh ~~l\tTnlllt'nh llr if Slllllt' specific ptl\\'tTS 
1\t'lt' ~LIIltcd 111 the ~Lltn :111d :dlthc rc.;t, unn:unnl. Wl'I"L' :dlottL'd 
to thl' nation:d ~(l\'t'lnlllt'lll. In the l'nited States Constitution. 
Ito\\'('\ l'l', t ht· poinTs which arc expressly mentioned are al!Pttcd to 
till· national gll\tTnnlent. The unnamt'll powers arc assigned or 
"rnl'nl'd" to thl' sLIIt''· \\·hich. ,lf etlllrst'. JHl-;sessed them prior 
t11 I i"Ki. 

\lo..,t olthl' :dlotlllt'lll of powl'r to the national g-tn·crnment is 
cxprcsst·d a' :1 gr:111t ol :111tllllritY 111 Congress in .-\niclc I. section K. 
TIH.Tt' you will lind. lor instance. the national gnn'nlment's right 
to cstahlish a postal system. to coin money. to tax. to raise an 

army. to reg-ulate interstate comml'ITt' . .-\nd in .\rtick \'I there is 

a 1 itally import:un statement which makes the national power 
cttlon cahlc against indil'iduals-a clause which says that not only 

the Constitution itself. hut the laws made (by the national gnnTn­
mt:tll) pursuant to it. as well as treaties mack "under the authority 
of the United States," shall be "the supreme law of the land." 
As for the states' powers, these are "resCI'\'Ccl" (allotted) to 

the states, such rcsen·ation beino· express\\' confirmed b\' the ,-. . ' 
Temh Amendment. The Constitution not only grants or allots 

power, hut alsu prohibits both the nation and the states from 
cluing particular things. So when "'e say that each go\'ernment 
has the "final say'' in matters assigned to it, we mean that it has 

the "final say" so long as \\'hat it docs is not forbidden by the 
Constitution. For instance, public education is a subject of state 

control. A state could decree that all public schools within the 
state should open on September 8; and any act of Congress order­

ing that the opening date should be October 1 "'Otild be unconsti­

tutional and ineffective. The states have the last word. Now you 
may ask why, if the stales have the last word about the public 
schools, they nevertheless cannot maintain separate schools for 
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white children and Ne<Tro children. The answer is th;tt the(:,, ••. 
0 

stitution, as interpreted by the Supreme Court, prohibit-. ..,,.,II 
segregation by the states. Both the national go\'erJJIIIl'llt a11d till" 
states must obey the Constitution. :'\either Gill make Lt"" \\hic II 
the Constitution forbids. 

In explaining the basic nature of federalism, we han· t'llt)lh.t· 
sized the finality and exclusiveness of the exerci ... e ol p.tlt it td.tl 
powers by one government or another. :\ federal u11io11 c otdd 
hardly endure, however, if in practice all of its co11-.1 i tllcllt p.tl t-. 
dealt with each other at arms' length. The basic idea ol lt-dc1.tl i-.111 
is the division of powers; but the \'cry existence ol a t111io11 ol 
states depends on a high degree of cooperation. F1o111 till" t·.t~iit· ... t 
days the national oo\-crnment couutcd itea\ ih: 011 till" -.1.11 t..,. ;, ...... i ... t ,-, I 

ance in the enforcement of uatioual laws. l'ntil \\'olid \\·,,. I. 

there was no real national police force, no dice tin· I· Bl. i11dt't'd 
not enough federal revenue and customs oflicer'i to c cdkct Ltxt·.., 
and tariffs. Law enforcement was largely the task of 1 ill' lc u a I 
authorities, and in the days when there were few kderal jtul~n. 
cases involvin()' federal ofrenses were even tried i11 .,tall' court-.. 0 

Today, some of the congressional statutes regulat i 11g 1>11-.i II~"'" 
activity specifically provide that people claiming '""lllJH'It-.;tt ion 
~nder such statutes may bring suit in the state court'i; coll\t'l . ..,t'ly. 
In many civil law suits in the federal courts, the kdt'ral jtul~n 
apply the law of the state where the case arose. Aside lro111 I'll fonT­
ment are matters of policy formation and cxccut ion; i 11 till''it'. a-; 
we s_hall see briefly in this chapter and again when we con-.idcr 
particular government programs in Part V of this book, thnc is 

; broad and increasing area of intergoven1mcntal coop<.·r;lt ion. 
n the actual operation of much of the public business today. 

hostility a d · · · · 1 · f I ·t · 1 n ]Unsdictwna stn c lC ween state and nat1ona go,·-
ernments is far less common, and usually 1nuch less si<.4n i ficant. 
than the h b' 1 · l · · . · . I a Its o£ accommo< atwn anc coordmat('cl act1o11 towan 
c~mmon goals. The fact remains that we still have a federal (:on-
Stltution · 1 · • In which certain su lJCCts arc allotted 10 one g-o\Trll· 
ment for handling, and other subjects to the other. It is also. 
fortunat 1 · · 

. _e y, a flexible Consututwn, under which voluntary co-
ordmatlon 1•5 p 'bl 

OSSl e. 
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Expan~ion of :\a1ional Power 

·1 Ill' t·xptt·s,t·d powns of 1he n;u ion;d goven1metll h:1ve been 

t'Xpaudnl itt rlttt't' w;l\~ . 

. \\It '11\11 '''· hr ... r. 1hc scope of n111grcssional ;uuhorilv has 
IH'l'll itll ll':t ... l'(l ll\ :lllll'lldllll'nl of lhc ori~inal Cllnslillllion. or the 

'IH'' if11 1"'''<'1' ''hie It (:c,n~lt''" lnrtllt'rl\' Lll ked hut has lotby. 1hc 

'""'' 'i~n iftc .1111 i' 1 ht· 111 1\\l'r lo k\ y :Ill intcl111<' 1:1x ,,·it houl kt\·ing 
lei ;ljljllllliclll !Itt• (;IX .llllclll~ lhl' ~(;Ill'S in at"t'lll'tbntt' Wilh !heir 

pctplllaricttl. 1:\<T ... incc 1!11:\. wht·n 1his aulhoril\· was \"t'Sicd in 

(:,,n~Jn'i hv lht· SiXIt'l'lllh .-\mcndt11en1. 1he nalional gcn·l'rtllllt'nl 

lt;t-; lwt·n 1 ic lttT IILtn lite ... urc gonTn11ll'lllS. fc1r the righl lo tax 

t·n·ryh11dy's inc olll<' ~·" c ir ';tsl fin;lllcial n·smtrces. The impc1r­

LIIH <' cd !Ill·< t'llllal ~''' t'tnllll'lll in t'lllllparison lo !hat of I he s1a1es 
has incn·a~nl ll<'lll<'llllclthlv silltl' l!ll:l. 11 is reasonable lo tlnuht 

\dll·lltn rltis "'"uld h:l\c happened if 1he Sixleenlh .-\mentlmenl 
had Ill'\ <T ht·t·n adoprnl. 

Cougrcs~ional powtT was also hn1adcnnl by 1he addi1ions to 

lite Cllltslillllicln ,,·hid1 wne made ri••hl afler the Ci,·il \\'ar-:--. 

lite Thint·enth. 1-'clltrlt'enth. and Fif1ee111h .-\metHlments. These 

;utll'IHlnH'Ills. in brief. were designed 10 prohibit sl;nery. proten 

indi\ idua Is againsr unjust state act ion. and ensure fortlllT :\ egro 
slan·s of the right 111 nlle. Fadt of them ends with a clause gi,·ing 

Congress "I he power 10 en force 1 his a r1 ide hy a ppropria I e legis !a­
lion." In Renlltstrunion <bys. this new power seemed an impor­

tant one. j11s1ifying the enanment of "ci,·il rights" laws between 

IXIili and IX/;",, l.atcr, ho\\THT. as the nation acquiesced in the 

reassert ion of "while sui>n·macv" in the South. this congressional 
' ' 

authority was left largely um·xercised and much of what Congress 

did do was held in,·alid by the Supreme Court. :\ftn \\'orld \\'ar 

II, IH>\\'l'\Tr, as 1lte drin· for equal rights quickened. the fact that 

enfonTnH.'lll powers had been entrusted to the national gonTn­

mt·nt regained importance, and the desegregation contnH"ersies of 

the l!l!'>O's heightened its significance. 
The Fightccnth and :'\inetcenth .-\memlments. adopted in l!)J!) 

and 1!1~0. also added to the national gmTrtllllt'llt's pm,-cr hy 

authorizing congressional "enforcement." llowt'\Tr, the Fight-
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eenth Amendment, prohibiting the sale of lic1uor, was Lltn It'· 

pealed; and the effectiveness of the ?'\ ineteenth :\mend men 1 • 

providing for nation-wide woman's suffrage, has not ch-pcndl'cl "'' 
continuing congressional supervision. '\'omen, as a ~ex, arc in no 
danger of being deprived of the right to vote. 

IMPLIED PowERS. Second, the extent of Congrco;s'o; pcnn·r )Ja'i 
been increased by the interpretation of the cla11sc in .-\11 it k I· 
section 8, which says that Conbrress, in exercising the pc m t't s ex­
pressly granted to it, may do whatever is "neceso;ary and prol'cr" 
to put them into effect. That phrase might reasonably l1c rc;ul a-. 
confining Congress to making laws which arc ah.,olutdy essential 
to the exercise of its power; or it might just as n:asonahly he 1 cad 
as authorizing Congress to do some things, not mentioned in t )Jc 
Constitution, which enable it better to perform the d111 ics ex· 
pressly imposed on it. This second interpretation-till· ont· wh ith 
assumes that Congress has "implied powers" in aclclition to, and 
in aid of, the powers specifically granted to it-was annclltnn·<l l>y 
the Supreme Court in 1819, and has prevailed cH·r sincT. 

The Supreme Court's decision itself illustratt"s what i-. nll'ant 
by "implied powers." The dispute before it was !JctWlTII the stall' 
oE Maryland and an officer of the Second Bank of the l'n i tl't 1 
States, and the case is known as Mc.Culloclz v. Marylam/. 1 Congress 
had chartered the bank, and it had opened a branch oflicc in 
Baltimore, Maryland. Previously, the financial system of the ccllttl· 

try had been largely controlled by state-chartered hanks, ancl t )Jcsc. 
together with some state governments, were hostile to 1 he nc''. 
nationally chartered bank and hoped to cripple or clestroy it. :\<"· 
cordingly, Maryland enacted a law taxing the new hank's hank· 
notes. This tax was really designed to drive it out of the hank in~ 
business in Maryland. The cashier of the Baltimore branch bank 
~ 
it ~e4 Wheaton 316. This is the way in which judicial decisions ate "ritell." Here. 
v 1 ans that the decision in McCulloch versus l\lrtrylcmcl can he fouml in the routth 

0 u1rne of the reports compiled by Wheaton, the court reporter, and puhlishL'11 
unc er h' h' 1 · 1 Ill 
I ts name. The reJ>Ort o[ t ts case >egms on page 3Hi of 1 1at volume. 

1 lose ea I C d . ' 1· I I h,. . r Y days, reports of supreme ourt ec1sJUns were pull ts tee under t 
n_ame of the reporter at the time-\Vheaton, Cranch, \\'allatc, Peters, ctc-hll 1 

sm~e .~BJ4 they have been published by the government as "Supreme Court J{c­
pon.s, Indicated by the initials "U.~." The ~.S. Reports now run imo hutHlt:C'.Is 
of .~ 0~~mes. The first case reported m the Hb7 term of the Coun woultl he otctl 
;ts 3:ll U.S. 1." 
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i"th·d l>.tnktHlfn \\·ith<>ttt pa,·rng till· ux. and the state brought 
..,tri1 .t:~.titht hin1. 

I Itt· Stl(>l<'lltv Cllttll·.., dt·t·i..,itlll, \\Tlltcn hv Chid Justice John 
\I.rr ... ILtll. d<·.dr 111 ... 1 hitlt the ;ngumcnt th.tt CongTcss h:td nn 
)> 11 \\tT 111 nt.tl>li ... lt 11r < lt:trtvr :t Junk. It vnu rcvx:unine .-\nick I. 
W< linn:-:. \l>tl will 1111! lind :tnY :ullht>ritv tn d<> this gi\t'll to Ctlll­
~~n~ :tt k:t...r. 11<>1 t'Xj•lt""l\' gi\l'l1. itt '-<> man\· wot:ds. llo\\'l'\·er. 
< :11 id _Itt..,! itt' \ l.tr.;l~:tll ... ;, id. in l'lln t. t h:tt 1 he l'n itnl StalL'S gn\'­
t·rrrnrent lt.td :1 right Ill exi...r: tiLl! anv gt>\l'rttntcnt rnust han~ 
lll<>llt'Y· if it is going Ill opt'Ltte at all: an~\ that the Constitutinn 
~pt·t ilic:tllv rl'lngnitt·s tlri.;, hv gi\ing Cnngrcss the pt>wcr to tax. 
So, s:tid ftc '"Pt':tking f<>r a un:tnimnus Supreme Cnurt). Congress 
<:tn kg it irn:llt'h· dn ide tlt:tt. to cany out its financial rcsponsi­
l>ilitit''i, the t'st:thli-,hmt·nt of a natillnal hank is "necessary and 
pr optT ... llt'catt\t' 1 he t'Xjn1 •55 p<nH'r to raise nl!Htey i111fJ[ics the 
power to hold th:tt nt<>ncv saklv and in\TS! it wisely. "l.ct the end 
he !t"gitintatc. let it l>e \\~ithin ;he scope of the Constitution. and 
all nreans \dtich arc appropriate. \\·hich arc plainly adapted to that 
encl. which an· not prohibited. hut consist with the letter arul 
spirit <d. tlte C:llthtitutinn. arc cnnstitutillnal." Thus wrote John 
\Iarslt:tll. and tints w:ts 1·stahli-;itt'll the dllctrinc of implied pnwcrs. 
strengthening and hro:tdening the scope of national authority. 

'I'ht· deci-;ion in .\lcCulloclt 1 •. :\laryland is significant. too. for 
its l>earing on anllther matter which is nnt expressly stated in the 
Constitution . .-\fter dt'clarino· that the Bank of the United Stall'S :-. 

had been constitutionallv established. :\larshall went on to hold 
that :\Luyland's tax upon its banknotcs was unconstitutional. In 
cssetHT, the Coun decided that a fnlt-ml system. established by the 
Constitution, necessarily implied that the stall'S could not cripple 
tire national goYCrtlmcnt in the exercise of its powers. ·rhe state 
of l\Iaryland, admittedly. had the power to tax. but it could not 
use that power to prevent the national govenHnent front cxercis­
in!..!.· its !Jower to run a hankino· business. :\s l\larshall wrote: "The ._, ~ 

States ha,·e no po\\'er, by taxation or otherwise, to retard, intpede, 
burden, or in any tnanner control the operations of the constitu­
tional la\\'s enacted by Congress to carry into execution the powers 
vested in the general goYernmenL" Thus, by itnplication, the 
national gon~n11nent not only has tnorc aHinnative powers than 
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are specifically enumerated in the Constitution, Inn it aJ ... ,, !J;,., tht· 
right to exercise all of its powers without interferl'tl< l' hv tltl' 
states. 

INTERPRETATION. The third way in which national Jlll\\"l'l \t;l'\ 
grown is through interpretation of the express pown ... tl~t·ttt"'·hn. 
In Article I, section 8, are certain brief claiiS<:s who.,<: tlll';llt in:-:. j,. 

not altogether certain. For instance, CongT<:so; can tax (:ttl< I tl~t·t t' 

fore, presumably, spend money), ''to promote the ... ;4t'tll'Ltl \\(·1-

fare." And it can "regulate commerce ... amon~ tl~t· ... n l't :tl 
states .... " Does its right to spend for the "g-eueral wl'ILnl'" nw:tll 
that Congress can appropriate money to be paid to p:tttic ul:tr 
farmers who agree to refrain from growing crops that all· in ,,, l'r­
supply? Does its right to regulate interstate C!JilliiH'Il l' ntl':lll tlt:tt 
it can fix a minimum wage for the employees of m:untl:ut 111 in~ 
corporations whose products arc sold all over the <ountty~ l'lti­
mately these questions depend on whether the S11pn·tlll' ( :clltrl 
construes the appropriate clauses narrowly or broadly .. \nd al­
though the Court's decisions ha\·e not been cousi.,t 1·nt. w 1· can .,; 1y 
that, by and large, the trend has been in fa\'or ol a bt 11:td t ott· 
struction. 

Chief Justice Marshall again pointed the ,,·ay wl~t·tt, itt tltl' 
famous case of Gibbons v. Ogdr:n/ he declared that .. , •nntnt·tc t' 
among the states" included not only buyiug- and sl'llin:~. IHtt all 
forms of commercial "intercourse"-in that c-ao;e, stl':nnho:tt 11 :1\ i­
gation. After Marshall's death, howe\·er, the S11pn·n1c (:cllllt 
gradually inclined toward a narrower Yiew o[ Congn·o;..,·s 1 )( 1\\Tt-.. 
and eventually, in the early part of the tweutieth n·nt 11 ry. it i>l'g:tll 
to call certain national laws tmconstitutional e\'l'll tltollglt <:clll· 
gress had enacted them in the belief that they were rcgul: 1tiotts 
of interstate commerce. Foremost amon~ these: cas(·s in \\'lticlt till' 
Constitution was construed as narrowing Co11gress's po\\'l'r was 
Hammerv.Dagenharl,3 decided in l~JIH.IIopillg to elilllin:ttl' till' 
evil of child labor, Congress had passed a law prohibiting tin· 
shipment, across state boundaries, of any goods upon \\'lticlt chil­
dren less than twelve years old had worked. The: Su pre111e Court, 
however, ruled that Congress had no power tq enact such a statute. 

2 9 Wheaton I (I R2,t). 
3 2-17 U.S. 251 (191H). 
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Tlu· ( :••till ,,tid rl1.tl t'111f'ln\ lllt'lll -11f < hildrcn Ill' anYbody l'lsc-in 
a l.1c 1•11'. tnill. c•r mine w.h a m;lllt'l' for t\tdt sutc In lkal with 

;111d rh.11 ( c•n--:1<'".' 'Ltlutc n-;tlly intended to rq~uL11c sud1 cm­

plc•~llll'llt !.llh<'l th;111 <••llllntTn'. :'\ot all the nint• judges who 
< cJIIII'"'l'll tl11· Sttpl<'llll' Ce~un ;tgrcnl with this dccisiclll. Four o[ 
tll<·JIL 'll('.tkin~ rhic•ttgh ju,ti<e OliHT \\'endt'll ll11lmes . .Jr .. 

argunl 111.11 \\h.lll'\<'1 ( :clltgl<'s''s inten1i11n might han· hccn. the 
statllt<· it p;t"nl dl'.tlt with the shipment of p;trtinibr goods across 
st;tt<' linn ;u1d hclll<' \LI' a \,did rcgubtion of interstate nunmern·. 

The f1111r di"<'lli<'IS \\el<' ;1 minoritY. Yet their ,·icws en'Illuall\' . . 
prnailnl. lltlllllllt'l ;·. }J,,_t:,odltlll \LIS an extrt•me example of the 
rl'stricti\<". nanc•w intcllli<'I;Hic•n 11f <:nngress's pnwer to rt·gubte 

intc·J,Litt· 1 tlllllll<'lt <'. 1.<''' than twenty years bttT. (:ongn·ss en­
actc·d Ill'\\' law, rl'glll.tting th<· l'llljllnymcnt rt·latinnship. and one 
of thn<' Ill'\\' laws w;h l'"l'llti;illY similar to the original child bhnr 
law. :'\11\\' 1111 tl11· StqH<'IIle Court \\'l'rt' only thrt·e of the judges 
who had dn idcd lltlllllllt'l ;·. /Jtlgt'lditll"l; the rest had died or 

rctirl'd. In 1!1:\/. the "ll!u;td n•mlruniunists." tht• judges whu 

follcm·l'd the ,-il'WS ol \(abhall ;md llnlmes. prt'\ailcd. In that 
year and thncaii<T. Congn· ... s's puwt·rs 111 rcgubtc and l"!llllnl) 

the industrial I ifc of the nHIIII ry was \·ast ly expandt'll. t hruugh 

the greatly bro;ukned scope which the Court gan· to th<' meaning 
ol the words "ini<Tstate commt'l'n' ... Congn·ss 1111\\' !".Ill. and dclt'S, 

not only prohibit the intnstatt· shipment of child made go!l<b. 1 

but impose minimum wages. occasionally fix prin·s. and require 
that l'lllployns bargain with unions. all under its broadly l"llll­

strued JHI\\'l'l' to "regulate commnn· ... among the St'\eral states." 
Thus in dill"crt·nt wavs the central gonTnnH·nt has ht·come 

' . 
clominanl. Yet the slates still exist. :'\ot only dcl they exisl. hut 

as indi' idual gonTnnH'IIIS they han· gTnWII. \\'hilt• in com­
parison 111 the national go\'t'rillllelll they han· become less im­
portant, they actually are mort• actin·. employ more people. and 
spend mon· money than they did in earlier times. 

·l"ll•i•; \\as clc-cidl'll ill 1!111, ill lhl' rase of l' .. 'i. ;•. /)ar/1\·, :11:! l'.S. 100. In 
drc idi11~ I his c;I'C', rllc· Coun spl'rifirallv "oH'I'I'IIkcl" llclllllllt'r ;·. [)agt'lllltll"l: that is, 
il anno111111'cl rhal !hi' t"allin dl'rision had intcrprctl'cl tht· Constituliclll innliTl'c.:tl)'· 
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State Powers 

The powers allotted to the states are not ~pelled out in the 
Constitution. On the contrary, that document forbids the states to 

do certain things: coin money, for instance, or pass laws impairing 
the obligation of contracts. But the framers assumed that all other 
governmental powers not delegated to the central gon-rtJIII<:nt 
remained in the states. The framers assumed this, hut ag-reed to 
have it made explicit-and the Tenth Amendment expressly ''t-e­

serves" these undelegated, unforbidden powers to the stat<:s. 
Undelegated, unforbidden-and unddined. \Vhat, then. arc 

these "reserved" powers? No short definition of th<: stat c · s po\\'crs 
could be complete. Often, however, each state is said to possess the 
"police power,"-the power to ensure and promote the health. 
welfare, safety, and morals of the people of the state. :\nd, as \H' 

have seen, it is taken for granted that each state has the po\\'cr to 

tax its citizens. 

The states, then, have the primary responsibility for making 
and enforcing the rules concerning such matters as education. 
sanitation, mental health, marriage and divorce, the sak of real 
estate, and the prevention of crime. (Much of this is accomplishccl. 
of course, by local units of government established by the state 
or pursuant to state laws-school districts, coumies, citi<:s, and 
v.illages.) They can also regulate industry, so long as their regula­
tions are reasonable and do not obstruct interstate commerce or 
conflict with a valid federal regulation of commerce. Thus states 
have established "safety codes" for factories and mines, and un­
e~ployment insurance systems, and "fair trade" rules against 
pnce-cutting. On some subjects, many state legislatures have 
:oluntarily adopted "uniform Jaws," such as the statutes g·ovcrn­
mg ~egotiable instruments; and, more often, one legislature, in 
cons1derin 1 'I 1 · g a new measure, draws 1eav1 Y on t 1e worclmg of some 
other stat ' · h b' e s statute concernmg t e same su JCct. Yet each state 
can d · · 

. 0 Hs Job differently from every other state. One may be a 
pwneer in prison reform another in clinical treatment of mental 
disease On : bl' · · l'f · · e may estabhsh a pu tc, mexpens1ve 1 e msurancc 
system, while another experiments with a youth service pro­
gram to combat juvenile delinquency. So it is not surprising that 
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Lite ~Llln lu\t' '"lllt'titun lllTn talkd "bht1ratut ic~ ... \\·here lloYd 

gU\cllllllcllLtl c:-;pt'titllt'llh t.llt l1l' llit•d. H theY bil. no Ulll' out­

side the pat ticuL11 ~!.Itt· i, h:nmnl. and if they 'lltl'el'll. thn· Jll,l\' 
)t'l a n~dul p;lltt'lll l<ll uthn ~Lltl':\ to lulltl\\'. 

Thctc ate gLI\t' dilhndtin. hll\\'l'\l'l. being ;1ny st.llc ''hich 

crllkllk' ort :111 t':-\lll'll'i'c nt·,,· pt•l--:LIIll. \\'hl·te ''ill it get the 
lllT<kd tJJ()Ill'\;. It 1 an LIX ih 1 itilctt,. it11luding th1· l'lll'jHll.llitlllS 

in the \Lllc: hut il it irllll'.hn ta,t·.;. will IIIli pcupk and l'speci;dh· 

Ltt ~~· htt.,illt''' l'lllt'lj>l i.,n lliU\l' ;1\,·;t\' to Stlllle ol her slate where 

raxc' ate lllllth ln\\·l·t::- .\~ tLllhputtatitlll has beulllle rapid and 

l':t\\', and <•llltnlltnit ari•1n insLIIILliH'lliiS, the 11ld sep;tLlll'ness of 
tltt· -.Llln lu, 1()~1 11lllt h ol ih f,,tmer real it\'. In economic and Stl­

cial tel nt-.. the l>otttllLll \' litH: that di\ ides nne state from another 
Ita, lOIIIt' to lta,·c less and kss meauing-. In the old da\'s, a man 
Jllall;tging a factory in Indiana was likcl\' w 0\\'11 the factory. to 

lin· in Jndi;ttLJ, aud to -.ell must or all nl his produn in Indiana. 

:\o\\', in coutrast, his Indiana factory is likely to be o\\'ned by a 

large corporal iou \\'hich in lllrn is uwrH'tl by stockholders. The 

corporation's he;ldqu;ntns liLlY be not in Indiana, but in Dela­

ware or :\ew .Jersey: ;lJJd the stockholders lin.: all m·er the rouiHry. 

:\ow, if Indi;111a's taxes should become unusually hea\'y. the cor­

poration might close down the Indiana fartory and do its manu­
facturing in othn states. I knee, cn·n the wealthy states are often 
relunant to undertake public programs which arc rostly. for if 

they increase the state taxes they may be killing the goose which 
lays the golden eggs. 

If wealthy states sometimes feel that they must refrain [rom 

making needed impro\TIIlents-in !ichool buildings, for instance. 

or hospitals or highways-the poorer states, which ha\'c little 

industry am\ hence fewer tax resources, have e\'cn less real free­
dom of action. 

These financial impediments to state action might be unim­

portant to the nation as a whole, if the people and business of 

each state were wholly separate and apart from those of every 

other state. But they arc not. \Ve have become an interdependent 

nation: what happens in one state affects all the rest of us. High­

ways provide a familiar example of this. For business or pleasure 
we drive through many states, and you know what a difference it 
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makes when you cross a state line and, lca,·ing a htH· di' idnl lttlll­
pike, suddenly find yourself jolting on a narrow 1 Wll-l.tnt· 1c•;ul. 

Infectious disease is another illustration; germs take 1111 Jtlll it l' of 
state boundaries. And the national intcrco;t in how go11d a jol, eat It 
state does has been made especially apparent in w;nJ inw. ,\-ltl"ll 
too many young men were disqualified by phy'>ila) ddn" or 
handicapped by inadequate schooling. Bad llTtlt and had l"dllt ;t­
tion both impaired the strength of the t'nitccl Slate-;. 

FEDERALISM UNDER CHANGED CIRCUMSTANCES 

The Grant-in-Aid 

\Vhile, then, individual states find it hard to h~tild Sll)ll'l'­
highways or schools or hospitals, there is ()(ten a real nat i11nal 
~nterest in their doing just these thingo;. That nat i11nal intt'll'St 
Is usually made concrete in the form of a dc\"i1e kllll\\'11 a-; the 
"grant-in-aid." Very simply, this is a c:onclitional gilt of motH')' by 
the national government to the states, the lllOill')' t" he llsl'cl for 
a specific purpose. The states arc legally free to rclusc the grant. 
but almost invariably they accept it. 

The "grant-in-aid" device was first used o\"er a lelltltlV ann. 
' ...... 

~n~. the first real long-range federal "prograut" l'lltploying it was 
lllltiated in 1862, when Congress passed the .\lorrill .\1 1. Tltat law 
conveyed to the states certain land owned by th(· nat i11nal gonTll­
~ent, on condition that it be used as a site for a col kgc spl'cia I it­
Ing in agricultural training. Later laws broadened the permittcd 
purpose, to include mining and technology. The ".-\ & :\I" 
colleges, in many western states, arc still called "land-orant col­
leges" because a federal grant-in-aid brought them into ·:·xistt·nn·. 

In 1913, as we have seen, the financial balance of JHHHT shifted 
from the states to ·washington with the adoption of the Sixtccntlt 
Amendment, authorizing CongTess to levy an income tax. Till' 
federa_l government had, before that time, been a relatively small 
establishment. Now it had new financial resources. Then· would 
seem to be a reasonable cause-and-effect relationship between the 
adoption of the Sixteenth Amendment and the fact that, very 
soon thereafter, the national aovernmcnt embarked on a new and 

. 0 

expensive grant-in-aid program. 
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( :,,ll'..!ll'"" l'll.lt lt·t! till· f11-.1 IILijtll' lll<lnt•(;\1\' "~Lllll-ithlid" Jaw 

in I'JIIi. tllk1ing IIJ<Illl'\ '''the '!.Ill'S lt~r hi~h,,·ay cunstntctiun. 

Si111 ,. t!Jt'tl. gLJnh in:1id !J.IH' nltiltiJ'!inl. The n;ui,,na\ "0\tTn-
~ 

llll'lll h;l.., Jll"' idt'd till· 'l.lln \\ ith lunds f,,r fi~hting \l'lllTc;i! 

di'l':i't', t'lll<llll.lging \tll,lli<>n.ll l'dl!Lilitln, p;l\in~ tl!d-;l~e pcn­

~i"n'. IH1ildin:~ l1mpit.d-. .. ltHI IILIII\ lither purp''"l'S. This Illetlllld 

11! ,,,,;J!kd .. ''"'\'l'Llli\t' ll'llt·J.di-.tn" ht'Lllllt' lirmly established i11 
I Ill' ! ~ 1:\ () ..... 

(;Jatlh in-aid :Ill' '''ndit i()JJ.i! in th1n· w;t\'s. 1-'irst. the lllOlle\' 

lllll't l1c 'lll'lll f11r ;t p.nt ittd.tr. -.pn itinl pn,~ram. Sntllld. thon~h 

the '>Lllt' ;ldtnini-.tct-. the Jli"~Litll. it 11111"1 cotnph· with ccnain 

~t:III<Lird ... l.1id dt~\\11 in \\.;1-.hitl'..!l•lll: ltll' ithLntn·. to ~l't fnkr.d 

Ill< lilt'\' l••r <lid ;1:-,!,l' jll'n-.i•llh. ;1 -.utc 11111-.t t'llljd<l\' ci\ i!--.cn ice 111 

nll·t it 'Y"'''In j't'l"''nnd thl<lll:.,.!,lt•lllt it-. jlllldit \\'t·ll.lll' ;t~t'llt it·-.. 
'l'lliid. itl nl<,...l l;hc~ tltt· "t.llt' Jllll..,l C<lll!Jihntc "Oilll' III!Hb ul it... 

!J\\'11 (!J titl' jliO~Lilll. 

Till· ~LIIIt-ithlid dn icc h;l~ "''llll' di.,;Hh;lllLI~cs .. \lthtlll~h it is 

ha'>t·d on the idea th;u t\ll h "Lite -.h.,uld nu1 its uwn prugram. fed­

eral "~LIIHLud ..... illll'""' a tntain dcglt'l' ,,f uni!ormity acruss the 

nation :111<1 limit the "Lite< lrn·dt~lll to expniment. for better or 

\\·or~t·. ,,·ith Ill'\,. adllliui ... n;ltiH· de\ ices \lr unusual programs .. \nd 

the u ... ual 11\t'l wltciJning tcnlptati<lll l<l accept the prolkretl ~rant 

sonlctinlt''> It-ads to ;1 di ... tollitlll "I a state's hud~et. For exampk. 

the cxpcnditun·s l"r \oLlli<l!l;ilcducatinn in Stlllle state dcpart­

llll'llls "I nltlt:lli"ll arc \t'l\' hinh because \If the ;naibbi!itv of . ~ . 
"kdnal ni<lllt'\' .. : to qualify for the grant. the states spend more of 

their own ltliJ<is lor that purpose than they \nnild if they were left 

alone, and so spend k"s on so111ething which may be mon· im­

portant. In other \\'oltl-i, state policies arc shaped. some\\·hat. by 

the cxistt·nce olthe lnlnal grant-in-aid. and to that extent policy­

making o11 local lllattns is shifted lrum the state capitals to \\'ash­

ington. 

:'\cn-rthcil'ss. the grant-in-aid seems to represent a workable 

compro1nise i>ctwet'll a wholly national. unitary system and one in 

which the separate states, though theoretically retaining inq)l)r­

tant powers, find it impracticable to exercise them. Kept within 

bounds. the plan represents a sane de\-elopmcnt of the federal 

system. Of course, if the dn·icc were abused, it could harmfully 
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change the federal pattern. If Congress offered h ugc g Lit 1 "'· 1 « )(' 

big to be rejected, but surroundecl them with extremely <leta i led 
conditions, this could lead to a virtual abdication by 1 he :-I :11 c 

governments. Conversely, if Congress simply mack large gr;lltl'i 
with no strings attached, we would have the odd sitttali(Jn of the 
nation's taxpayers supporting the state gon:nmtcrn "· \\ i 1 It no 
voice in how their money should be spent. Both of tltcsl' t·xl rcllll' 
positions have occasionally had defenders but rH:itltn i" typical 
of the actual grant-in-aid laws on the statute books. 

The Interstate Compact 

Far less important than the grant in-aid is a device permitted 
by the Constitution, which can be used to foster coopcrat ion not 
between the national government and the states, but among "rates 
themselves. All that the Constitution says about it (in .-\rt ick I. 
section 10) is that "No State shall, without the consent of Con­
gress, ... enter into any Agreement or Compact with another 
State." This implies that, if Congress approves, individual states 
can make compacts with each other, and occasionally they have 
done so. Usually these compacts have concerned the joint manage­
ment of resources which affect more than one state. For example. 
the water in the Colorado River, which flows through scvcral 
-~~ates, was needed by communities in different statcs for iniga­
~.lOn and other purposes. Six states, therefore, entered in to the 
Colorado River Compact," in an effort to divide up the water 

on an equitable basis. Likewise, the operation of the port of N cw 
York is not the concern of a single state. ll includes the docks and 
airports in New Jersey as well as those in New York. Accordingly, 
by compact the two states established the Port of New York 
Authority, which regulates seagoing and airborne and even auto­
mobile traffic on both sides of the line which separates the stat cs. 

For a brief time, when the narrow construct ion of national 
po,_vers, exemplified by Hammer v. Dagenhart, inhibited federal 
~ct10n on matters of national concern, there was a belief that the 
Interstate compact device could be used to solve broad economic 
problems. But the competition of local interests always makes 
such agreements hard to reach. They remained few and far be­
tween, and eventually their potential significance was diminished 
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l1y IIH" Stljllt'llll' C<~utt·~ llltl;tdcr itllt'tpretatillll of thL· Cuttstitu­
li•lll. ·...:1\ill"..: \\idt·t ,,,,,,l. l•,r ,,,ngn·.,.,jlltl;ti ;H·tion. Since \\.urld 

\\';tr II. 11<1\\'t'\ l'l. 'lllL' p.11 t i1 ul.n intersutc prohkm h;ts been 

pn·~-,in:.,: t'\l'l' lll••tc tlt:.,:cnll\' IPr "'dution. This is the "metl'llJHlli­

un J•I<,IJkttl. .. 1 ;111~nl t,,· the ln·tlll'JHinus and rapid gnn,·th of 

Jllt'lllljHdil;ttl ;nca~ .. \ tllclr,,pllliun arc;t is an l'S~L·ntiallv urban 

IIJ!IIIIIIIIlit\', \\'ilh IIIli' ht~l' til\' at its hear! ;md lltht'r l'ities. 

indu-;lri;tl ,,r rni1kn1i.tl. ;Hij,,ining it. ·rhe soluti1m of metro­

pnliLtn pt•d,ktn~. s111 h ;"'the t<lllltlll ol tr.tllic or bnd usc plan­

ning. tuay tt·quitl' ,,,lilt' t,nnt ,,j tlll'tl'lljl,,litan go\·L-rnment. Yet 

lrcqut·nlly a llll'lllljlllli-,, ,II, It a-; ChiL·agP or Phibdl'iphia. St. 

I.oui ... nr 1\.;tth;J-; Cil\', "jll.l\\ 1-, acn,,.., ;1 state line: some nf its con­

stitucnt parh arc subject Ill the b\\'s of one state. some ltl those of 

another. It may \\'l'll ht·. therefore. that the interstate compact will 

gain new intpnrLtnn· a' a mt·tltod nf enabling metropnlitan mat­

tns to he hanclkd <Jtl a ntclropolitan basis. The ;\;cw York.-:\ew 

.Jcrst·y tnmp.tc! pnitll.., the wav. 

National Leadership 

The aclaptati«lll nl the lcdnal system tn the conditions and n.·­
quirctlll'llts nl the tnndcrn world has been accomplished by \';lr­

ious means. It has f<>llownl the changes in cirntntst;mces rather 

than causittt!. them. \\"c henan with a federal svstem because the 
~ J ,:-, ' 

principil' nf federalism was. necessarily. the basis of the original 

union. \\'estill han: it because it is traditional atHl familiar, he­

cause it conforms to a still fairly general faith in the cllicacy of 

local gonTnment, and because it has been adaptable, able to meet 

the people's new demands on go\'crnment. 

Some of these llC\\" demands are the product o[ the industrial 

age. \\"ith the coming of the railroads and the inverllion of the 

corporation, nation-wide industry began to displace the typical 

slllall local business of the eighteenth century. But big business. 

while acco111plishing producti\'l' man·cls, also created new prob­

lcnts of social and economic justice. \\·ork.ers, consumers, and 

small producers demanded that government impose some controls 

on big business. By definition, however, big business and, in re­

cent years, "big labor" transcended the limits of any one state. No 
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single state could regulate them dfectin:ly. Only the u;uional 
government could. 

Other new demands [or governmental action han: :nio.,en I rom 
the workinCTs of the "economic cycle," in which prmpcro11.., peri-o 
ods have usually been followed hy hanl times. The « olllltry's 
worst economic depression occurred in the early I !J::Il'o.,. \1 iII ic 111S 
of Americans were unemployed. They could not fuul work. and 
they were close to starvation. Again, no sin:.;ll· state w:1o., ahk 111 
save the situation; no single state could rei orm tla· 11:11 i' ,n·.., t .,, ,_ 
nomic system, nor did it have the financial n·vHn«T'i nt·("(kd 111 
feed desperate people. Again, the people t u rncd 1 o 1 h t · 11:11 ion ;tl 
government. 

The third new demand on government was not wio.,la·d lor J,y 
the people, but was created by the tragedy of modctn w;n. Both 
world wars showed that the nation's security dependc·d 1111 -.1 rong 
national action in the economic sphere as well ao.; the lllilit:ll y. In 
\Vorld \Var I the federal government took o\"er the railro;uJ..... In 
·world \Var II it controlled prices and wages and \'irt11ally as­
sumed the direction of all large private industry thro11~h produc­
tion requirements and the allocation of materials. Few people 
would have wanted the government to do these thing-; in pro'i­
perous times of peace; few could argue against its doing 1 hem in 
time of war. In the dangerous world in which \\'e now 1 in·. 1 he 
need for the national government to possess these P""'('l'S, and to 
be ready to use them when necessary, cannot be sanely quest inned. 

All of these demands were, of course, totally unforest:('ll by the 
men of 1787. To meet them might well have required drastic 
amendment of the Constillltion. Instead, they have been met be­
cause our federal system had the flexibility to meet them. Both 
the broader interpretation of the Constitution and the wider usc 
of the grant-in-aid were responses to the hard realities and Itt.'ccs­
sities of the 1930's. The important point is that these responses 
could be made without internal strife or constitutional change. 
and Without abandoning the federal principle. 

Today the national government is in full control of many areas 
.of economic life. In power and prestige, it overshadm\'s the states. 
Where it does not exercise full control, it often steers state action. 
through grants-in-aid or simply through the offering of expert ad-
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\He Ill It'( llllil;tl IILtllt'l". The bet tt'IILtins that the st;ltcs srill 
h_a~t· llltll h illljllll Lilli \\(Irk tll dll. and m;mv significant policv dc­
<1~11 11 h ;11 t' llLidt" ;tl 1 he ~Ltlc and lnc;ll kn·ls- dctisinns \\·llicll af­

ft·<r lilt· d.til\· li\n 1d .\lltt·til;lll tililt'ns. For .\mcricttls arc nllt 
llllly tili!t'th.ll( lilt" l'nircd SLllt·s. tilt'\' arc ;dsot·iti/ctts of panic­
uLtr '>Lttn. \\.t· ;Ill' ~rill ;t h·dt·Ltl l'ni:lll. 

THE POLITICS OF FEDERALISM 

Fn,nt lilt" lwginning ll! our natiorul life. the federal principle 

Ita-; hccn ;Ill i~-.llt' in tilt· ~rruggk fur gon-rnmental power which 
i-; jllllirit s. :'\11t t'\l'!Yl,nt·. origin;tllv. at·ccprnl the definition of 

ft·dctali~nt gin·n in rhis ch;tptcr. .\nd t'\t'n agH·t·metll with that 
ddlnirion did nut st·llk t'\l'l'Y question al>llllt what kind uf a 
l'nilJII rile (:un ... tiltlliun had t'stai>Ii~llnl. It could still he asked. 

IHl\\" <lll'>cly arc the lllt'lllhcr statt'S hound 10 cad1 other and to the 
l'ni 1lll, ;tnd whar recourse h;tn· the states if. in their\ iew. the na­

ri~Jll;tl ,L\ll\'l'l'llnH'nt abuses the pown dckgatnl to it? \\'chan· sug­

gnlt"d rh;tt <Jilt' \\·;1y of studying politics is by ;maly;ing institu­

lilltls; here. a ha ... ic qucsti1lll \Lis for nLln\' n-;ns the institutional 
!Jilt' -the llaltllt' of the l'nion. 

The p;uty h;tt!lc-; 1d early davs wne lllught largely llll this tssuc 
-the \cry nallll'S ultht· first parties sllll\\' this. ()n lllle side were 
the l>elint"rs in a tlll'>cly knit l'nion \\·ith a strong central gon-rn­
lllt'nt. tilt' "Fcdnalists" of I Ltmilton and .-\dams . .-\gainst them 

were the ".-\nti-Fl'<ln;tlists" headed l>y .Jcll'nson and \ladison. 

arguing· that the Constitution allowed broad discretion to the 

slates and t·srablishnl only loose and lkxiblc bonds among them . 

.-\s the nittetet·nth century a<h·anccd. the basic questions became 

still more acute: did we han· a l'nion of people. or of states? Did 

a stale ha\'C.· rile right to judge. for itself. \\·hen the conditimts upon 
which it <·ntt't't'd rile l 1nion had been broken? Could it then with­
dra\\' from the llnion? 

Arguments o\er these questions punctuated the long and tragic 
march to\\·anl ci\'il war. Statesmen orated about the meaning of 

the Constitution and the "smcreiont)'" of the states. Crcat men ., 
helped to sharpen the issues by clcsnibing \\'hat they thought the 
institutional franu:\\'ork was or should be. ;\!any of the historic 
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words of the struggle that echo down the halls o£ hi-.tory 1 rn11 ~·ttl 
institutions: witness Andrew Jackson's ringin::; toast, "0111' 1·('(1 
eral Union, it must be preserved!" and Daniel \\'eb-;tn·.., "I .i 1 H'll Y 

and union, now and forever, one and inseparablt-!" Yet tt!ldctl\'· 
ing the debates about the nature o[ the Cnion were dt·t'l' :111d J,it· 
ter conflicts of interests, conflicts foreshadowed at Phil;uklplti.l ill 
1787 and reaching a climax at Gettysburg in I Kli:L The 11 agl'd v 1 d 
these conflicts-perhaps the factor which made them in-;lllllldl· ill 
legislative chambers and forced them to be dcciclt-d u11 tltt' h.1 t I k 
field-was that the contending interests were to a br;..?,c dt·glcl' 1li· 
vided along geograjJhic lines. It was not ju ... t a mattn ol tn.lltlt· 
facturers contending for advantage against fantH'l'i ll<,ittg 1hc 

same. In the last analysis, it was !\onh against South. 

The interests involved were not entirely econoJuic. Pltilo-;­
ophies, like institutions, gain adherents. It is too <:a..,y to s;ty t h:tt 
arguments about the proper role of government, or SO\Trt'igllt \'. 
or other abstract ideas are always cloaks di..,guising a selfi..,h 
drive for material advantage. There can be an "iclc:al intcn· ... t" 

a group of people firmly wedded to an idea which, at ka-;t as lar 
as they can see, is not connected with any prauical gain for t ht·nt­

selves. Thus large bodies of people are quite i m pract ica II y I oy:tl 
t~ particular institutions: all through recorded history, mt·n !tan· 
dled for their country or for their ideals. 

In the early politics of federalism, the problem of loyalt ics "·as 
obvious. Each American was subject to two governments, nat ion a I 
and state. Each had to decide for himsel( which had the prior 
claim on I · · · 1 · If 1 · 1 us patnot1c c evotwn. t us seems oc d to us, today, rc-
~ember that the states existed before the Union did. Loyally is. 
111 pan, a tradition handed down from one generation to another, 
based on love of one's homeland. For most Americans in l7H7, the 

homeland was Virginia, or Pennsylvania, or New York, and not 
the United States of America. And so, for many years and for 
lara-e b 1 . I _o n um ers of people, t 1e states more than the lJ mon were t tt' 

chief objects of patriotism. In the South, this tradition was pcr­

V.asive for many decades. It was still alive in 1 Rfi I, when a dis­

tt~guished officer of the United States Army resig-ned his colll­

l'lltssion because, though he considered himself a loyal American. 



Tho Federal Union I 67 

hl' \\.I\ :1 I .. Y:tl \'it~ini.tn fir·d. In w.tr het\\·n·n st:ttl' :md n:llHlll. he 

<:ht l1i" l111 H·ith hi" -;[;Jt('. IIi" n:nnc w:h Ruben F. Lee . 

. \It h .. 11 c: It Sl.ltt· I 11\:1lt i cs t'JHiu red. new emotions of p:H riot ism 

tl'llll"tt·d 1111 th(' tLitiPn :h :1 whPk. The thirteen origin:d st:lles 

111i~ .. dtt llt.tinLtin their hold on tltt· people's :tlrt•ctions. hut the na­

tillll w.1~ gt!lwing. :'\cw sl.ltcs. with no traditions. \\"t'l"e being 

hL·\q·d 11111 1 .t t h(' wi ldt·tnl's~. The pion ens. tnm ing \\·est. could 

ll'l·l 1111 dt·t·p inht·t itcd :lltachmt·nt to thc:-.e new states. They 

l111d,('d 11· tltc n:llillll;ti gll\l'l'tllllt'tll IPr hdp. and they t•agerly 

ptn\td tl1('ir t Ltims tu he admiued tu the l'ninn. Their patri­

llti"ttl \\:h likl'ly 111 he natinnal p.ttri11tism .. \dd their grn\\'ing 

lllltlllll't~ 111 till· minority in the seaboard states who had fought 

lllr thl' l'nitcd SLltt'" lll' uthnwise been tired bY the \·ision of 

l'ni1111. and )1lll han· :1 ~i/t\lbk "interc~t." with its spokesmen aJHI 

it~ ~:rnhllls. 1·.\nY tlllt-:lt lr1>nt alno:td. L'\'l'l')' bauk with a foreign 

h1c, slt:llpl'nl'd thi" n:ttilllt:tl dcn>tinn .. \nd so in 1~0:-> an .\mcriran 

na\·al tllllllltandn tllldd c:tnc a nirhe in history by nying ":\ly 

IIJ/11111)'. riglll 11r \\l1111g~-- a11d i11 1~1·1 a :\l:trybnd )Hlel. referring 

not to !tis \Lilt' hut 111 his country. ro11ld sing of "the land tlf the 

fll·t· and the !HIIIIl' of the hran· .. --

I.t·"" l'lltot ional :utd IH'IICt' lltudt narrower in sropc w:ts the "in­

tnnt" itt a p11litital idc:t: the belief that lora\ gon~rnmcnt is best 

f1•r llll'll wltCJ \11\ t' fr('l'd11m. Decisions made rlose at hand. it is as­

sutlll'd, arc better than thllse made f:tr away. First. they arc made 

by )'l'oplc \\·Ito kn1 l\\' local lll'cds and rust oms: serond, more people 

can part icipatc dkn in·ly in making them. This theory is as old 

as Aristotle. For most people. probably. it is not a matter of in­

tense conYict inn or gran' personal concern. But it has always been 

sincerely hclic\Td hy a substantial number of :\merirans. and its 

adherents han· ah,·ays. thcrcfore, been participants in the politics 

of federalism .. 

:\11 of these ahstran interests arc real, eYen thoug-h they are ab­

stract.. Tltcy have motivated political action. The fact remains that 

they can also scn·c as a "con'r" for far more conn-etc interests. 

"I'hc)' lend tltcmsc\n.•s to stirrino· s)(wans and ))atriotic hymns, and 
t1 b 

so they arc useful to practical men whose materialistic ob_jecti\'es 

han_. no popular appeal. In Yery recent times, the success "·ith 

which symbols can he used to disguise real political aims has be-
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come well understood by American politicians. In the catly d:tys 
oE the Republic, however, there were no "public rclat ion.., .. fi 1111'> 

specializing in symbols and slogans. Nor, probably, was thnc a11y 
such consciousness as there is today of the difference bet wcl'n tlw 
professed abstract interest and the underlying material intnl·'.r. 
Men whose economic advantage Jay in having the national g< ,, l'tll­
ment remain weak and loosely united could sincen:ly prnl'Ilt thl' 
ideal advantages oE strong local government and state so\'l'll'igtlt y. 

\Vho can say which, the ideal or the practical, was the chid Lu tor 
motivating them and their supporters in the political stntggk~ 

The conflict in economic terms was, in general, bet WlTn the 
agrarian interest and the commercial interest. It grew oln·ious and 
intense almost as soon as the new government was establishl'<l. In 
George Washington's first cabinet were the two antagonists, .J clkr­
son and Hamilton. Jefferson spoke for the farmers, for democracy. 
Eor individual liberty, for states' rights, and against having a strong 
and active national government. Hamilton spoke for industry and 
finance, for national unity, for leadership by the national govcrn­
~ent-and, when pressed, he burst out against democracy: "Your 
.Peo~le', sir," he cried to Jefferson, "are a great beast!" The I lam­
lltontan viewpoint gained adherents, and its supporters, mainly 
from the North and callina themselves Federalists, gained control 
of Congress and elected Jo~m Adams to the presidency in 17~Hi. 

Now came the first open clash over the nature of the l Inion. 
Th~ Federalists, the party of Hamilton and Adams, wished to 
mal~tain power because they liked it, because they be I icvcd that 
busmess would thrive if they kept it, and because they distrusted 
Jefferson and feared that he would hurt business if he became 
President Tl h · . · . · 1ey sought to hold on to t e rems of government and 
ehm1nate J ff 1 · d · · - k e erson as a threat to t 1e1r ommatwn and t he1 r poe ·-
etbooks by · 1 · · · f I Ad l - - · T . suppressmg al cnuosm o t 1e ams a( mtntstratton. 
~e Ahen and Sedition Acts, passed in 1798, in effect made it a 

cnme to · · · . 
f Cfltlctze the government or any offictal thereof. Both 1 cf-
l~rson and James M~dison, who had become his chief polit.ical 
Ie~tenant, counterattacked. The front upon which they mounted 

the1r off · . · TI . 1 enstve was a surpnsmg one. 1cy dtd not merely say t 1at 
the Alien and Sed it ion Ja,vs were harsh and tyrannical. They went 
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mtt< h llnthn th:111 that. Thev induced the 1\.t·nttll"ky and Yirginia 
kgi~lattttn to p:t.,-; H·,tdutions. dr;1fted by themscln·s. selling forth 
a thnlly td rhe natutt· of rht: l'nitln. These resolutions were in­
rcndnl to "t'l\t' a ... a r;dlying r;dl for ptllitiralopposition to the 
Ft'tl<·ta]i,r .... and lht'y "l'l \t'd their purpose. 

Tht' 1\.1'11111< ky and \'irgini:t Resolutions did not appeal pn­
marily ICl lht· t•tdinary ntan's otrasional desire to dt•ntnmce the 
Congrn~ or rhe l'rn.idcnt. Inste;ul. they appeakd din·t·tly to tht• 
tradition of slate ltl\'altv and the belief in lora! u·on.Tnmt·nt. Thev . . ""' . 
decl:ned, in essence, that the states. as JMrties ttl the Constitution. 
had the right lO decidt: whether an :\n of Congress was uncon­
stirutinnal. Then. on behalf of Kentucky and \'irginia, they 
indi< atnlrh;tt rhc .-\lit·n and Sedirit•n laws were indeed unnmstitu­
tional lllt'lt' usutpations ol powt'r hv the national gon"rnmt·nt­
and <ailed upon all ol the stalt'S to refuse to enforce thost• laws. 
:\ladison, in the \'irginia Resolutions. went t'\"l'll further, suggt:st­
ing rhat indi,·idual st:trt·s "intnpo~e" statutes of their own. to pre­
\dll th<' t·nltll<"l'llll'lll of the n:llional laws within the states. 

In one way. the \'irginia and Kentucky Resolutions were a po­
liti<al mallt'U\"L'L .Jdlnson and :\ladison wne rardully de\-cloping 
an i~sue which would han· wide appeal and on which their ":\mi­
Fccleralio;t" party could campaign for ollice in 1~00. But the doc­
trine which they expressed. ronn.·rning the nature of the llnion. 
was of sig·uilicance far l><:yond the next election. It was a doctrine 
of t·s~cnt ial state son·reignt y. state freedom to deride what its re­
lationship to the llnion should be. 

Because the national om·ernment, under I lamiltnn's influence, 
1:"1 

had fostered policies to encourage industry rather than agricul-
ture, the ;wricultural interests naturallv ali!!ned themseln·s on the n , l' 

states' rights, anti-centralist side. In appealing to traditional loyal-
tics, .Jefferson and :\ladison were simultaneously arousing farmers 
to political action, making them the basis of the first broad-scale 
American political party. 

These interwon·n intncsts-the "ideal" (states' rights) and the 
"practical" (agriculture)-wcre dominant in national politics for 
a good part of the period from I ~00 until the Civil \\rar. \\'hen­
en·r they lost their dominance even temporarily, the very fabric 
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of the Union was in danger of being torn asunder.;, In lH::o. rill· 
northern commercial interests having succeeded in pcrsuadin~ 

Congress to increase the tariff on foreign goods, southl'rll planll'ls 
feared that their fortunes were imperillecl. They solclrlwir < r•llr•ll 
in England, and they reasoned that if rhe lJnircd Srar('s pur ;t 1;11 ill 
on British goods, the British might retaliate by purr in~ a Ltl ill 1111 

American goods. This would ruin the South. So the k~isLt 111 n· r d 

South Carolina, using the example of the Virginia and K<"nltl< ky 
Resolutions, resolved to "nullify" the tariff, e\'l'rt rhouglt rht· Ltrill 
was a properly enacted national statute and suppoSl'clly rill' .. ..,,,. 
preme law of the land." It was this crisis \\'hidt 1): ott~h r J, .nit 
President Jackson's toast (and, too, his threat ro US(' Ioree a~ainsr 
South Carolina) and Senator \\"ehster's peroration, tht· linal \'..,.,\.., 
of his reply to Senator Hayne of South Carolina, who had M'l I< •tilt 
the state-sovereignty view of the nature of the l ~ 11 ion. 

Even in 1830, another interest conflict was gathering lot< l'. Tit is 
was a battle between, on the one hand, a "moral" intCll':-.t, ;11111 o11 

the other an interest both economic and "moral." The ana< hrn­
nism of human slavery in "the land of the free" was pt od 11< i ng a 
growing belief that in the name of justice and decency, sLI\ ny 
must be abolished. This anti-slavery interest \\·as based i 11 the 
North. In the South, the pro-slavery interest was O\'erwhelmingly 
dominant. It was an economic interest, for financial succl'ss , >I" the 
~~hole cotton-planting system depended on sla\'ery. It. was also a 
. moral" interest. The abolitionists might claim that slavery was 
Immoral, but slave-owners answered that the !\:egroes were hcul'r 
off as slaves than they would otherwise be and that to give them 
freedom and equality would go against the laws of nature and 
would do endless harm to the Negroes, their white masters, and 
the whole future of both races. 

Cr~sading individuals played a great part in sharpening the new 
conflict. The pamphleteer, \Villiam Lloyd Garrison; the editor, 
~lijah P. Lovejoy; the orator, \Vendell Phillips; the novelist, liar­
net Beecher Stowe: all these and others aroused moral fervor 

b 5 ~onversely, northern commcrdal interests, chiefly shipping, were behind an 
~ ort;ve mm·ement to cause the New England states to secede from the llnion 
10 18 5- These interests had been damaged by the W<1r o£ 1812, which put a stop 
to most A1ucri~:an sl - . uppmg. 
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a~;•in .. r .. 1.1\ t'l "· .11111 il rill·\· h:ul Jll'\'l'l" existed, who knuws whether 
llll' (IJIII'l' cd ltj,,,,., \\IIIJid h;J\l' ''l't'll lhe sallll'? Thl· gn~at. phi­
lo-.tl)lhl·r ••n IIH· .,,,ulhctn ,jdc. wc:t\·in~ togelher the ideas about 
riH· l'rtiflll. rhl' ,., ••llc•mil' inll're,ts. and thl· alkgl'd hl·nclicence of 
-.LI\t·n· inl•• :1 1 ••nqnl'ill'lbi\l' p••lilical tlu.·nry. was Senator John 
C. Ldhc•un .,f Sc•uth Cttcdin:t. Hut it was lll'ithn indi,·idual kad­
l'l' nor pcditit.d th1·can· lh:tl hn•ught ahnut the final crisis. The 
t'tflllfllllit intl'Jnt .,J tht' pLtnll'h ll'll them 111 press for the expan­
.,i••ll td ,1;1\ely \u· ... twatd: and ag:titt..l such expansion thl' majority 

of n••rtiH·rnns "l'"'d united. In !~till thl' norlhl'l'lll'rs triumphed 
in tht· lllnitknti:d cll',·tion. :\11,,. the SIIUthnn states tedmically 
\ iolatl'd l'\1'11 tltt·ir own thl'ln\· of the nature of the l 'nion. Tlw\' . . 
had '>:lid that c:u h st:tll' could decide if the compact-thl' Consti-
tution had IHTil l•n•kctt. .\fler I.incoln's ekction. hm\'en·r. thl'y 
did not wait lor him 111 hccoml' Prcsidl'l1l the following ~larch. 
Thl'y did not wait until a tlllrlhnn-dominatcd national admin­
i.,llation took ollin· :tnd did sornething of which they disappnl\'ed. 

'l"hl')' a"llllll'<l th:ll lhl' l.inn•ln administrati1111 wouhl soon prn­
hiiJit lhl' l'Xp:ut.,ion of .,1:1\ery. a prohibition which they deemed 

uncon.,lilulional. and""· ll'd hy South Carolina, they promptly 
ld I thl' l'nioll. 

I.inn•ln's lnst inaugural address, 1111 ~lan·h ·1. 1~()1, dealt pow­
erfully wi1h till' qul·sti11n of the nature of the l ~nion. I It· adopted 
\\'eiJ-.tlT's l'llllll'lll i1111 that it was a uni1111 in its nature indiYisibk; 
"no gll\TI'IIIIIt'lll pr11pl-r," I.inc11lll said, "prm·ides for its own dis­
solutiorJ." H. thndorc, the people of a state felt that their in­
lercsts Wl'rc damaged by any action of the national goYcrnmcnt, 

they had but two choices. "They can exercise their constitutional 
righ1 of amending it. or their reYolutionary right to dismember 
or O\'crthruw it." Tht·st• arc their only alternati\'Cs. Either the 
stales remain in the l.1nion and try to persuade Congress to change 
the laws, or to get the Constitution amended; or they re"l.'olt. They 
cannot peaceably lca\'c the Union. They cannot just secede. If 
they try to do so, they are in fact conducting a rc\'olution against 
the United States; and the President, being sworn to defend the 
Constitution against all enemies foreign and domestic, will have 
to use force to put down the revolution. Thus Lincoln laid the 
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groundwork of legitimacy for his later call to arms 111 the dd t·nse 
of the Union. 

Now most of this is ancient history. \\'e have dealt with it at 
some leno-th for several reasons. It illustrates the clilli1 1dtics of 

0 

keeping any people united under a national go\Tlllllll'llt. t·s-
pecially in a federal system. It reminds us that intcn·..,ts <an he 
of different kinds. It shows how various kinds of int<·n· ... t .... cmo­
tional, economic, and moral, can work together to< n·att· g1cat op­
posing forces in the struggle to control the go\Tllllltent. :\nd. 
finally, it is not irrelevant history. The :\'orth-South l'I"Cllllllllic 
conflict is no longer significant. But the states' right... -.logans. 
though far less stirring than they were in days of yon·. st iII arc 
used to arouse opposition to increases in the national go\l'Ill­
ment's power. 

"States' rights" was the banner raised by Franklin D. RIHlSl'\t'lt, 
of all people, when, as governor of 0:ew York in the proh i hit ion 
era, he was objecting to the vigorous enforcement of the \'olst eacl 
Act by federal policemen. New York's police, he said, co11lcl keep 
New York dry. It was the slogan of a later :'\:ew York go\Trnor. 
Thomas E. Dewey, in his insistence that the state of :'\: t·w York 
should control the business of disposing of the elect ric pown gen­
erated by federally financed dams on the St. Lawrence R inT. It 
~rovides a continuing undertone to much of our political disclls­
SIOn today, whether the argument concerns contrac:ts whcrci 11 an 
employer agrees to hire only union members or proposa Is for 
meeting the financial needs of public schools. !\lore often than 
not, its relationship to some economic issue, its use for the ad­
vantage of some economic interest, is fairly obvious-and as the 
~vheel turns, the states' righters of yesteryear become the national­
rsts of today or tomorrow, or vice versa. 

Finally, what we have called the "moral" issue, pcrtaini1w to 
th . . . ,-, . 

e status of Negroes m Amenca, has nscn to the fore once ;waut, 
though in a new guise. Once again, as we move into the I~)()()'~. "·c 
hear talk of "interposition" and "nullification." Disputes over the 
nature of the Union will not, surely, by themselves lead to armed 
s~rife. But the issue of segregation (rather than slavery) will for a 
~lme be a source of political conflict and will keep alive the need 
wr understanding what our federal system is. 
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The separa tion of 
fa shion 1; .. kl. powers. Ahnve, th e Pres id e nt "c1tC'rk~ " Cnllg rt ·'' it t tttlll'tl.d 

· I.tn · Ill D R . . . . . . 
billlH· ,,rit. 1 11osc:vclt dr:llltall71Il g" Itt-. dt .,: tpprCJ\·:tl 11! :1 , ,- t, ·t .lll ' IHJl llh 

· lllg l IC \'t:l , . . . . . . 
systt:lll is Oil(: of O lll(:~~ .! J.;l: Ill lll'o IJ\\'11 JI :IIIIJ. 1\t-Jo\\': )Jt l' <,(' ]' ;lt :lli'JII .,J J><J\\' t ' l ~ 

in tim es of int I~rJt only mutual r e~ trai111., . but ~lt:t!l'd r t:' ]''>mil, il iti n. f-, ,, ,., i.tlly 
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t:t:t to con st 1 1 ·1 · -wh en Snviet th .. · IttrJg-t: lh t: r. llt:rc: at ll t: \\li lt: lf ott" · '"I \! .11 1 It l i. 1'1_,!), 
· r t:.tls to ' tit• · · I · · · I' 1· 1· I I I 1· to rt<>lll R•·l . • L! tt e SilUalloll 111 . t: r 111 c 1\lll r w1 til<' I>II IIJI I\. :11 1' . , . t 
"' ' ._) Jt:s<: nt· t' 

tc lligt: llt t: :\ <>·t: I . d I\'C Clt :1rlt:s A. Jlall cck , . \11 ('11 \\ ' . llul lt ·-. ., J ti ll' ( .l· ttlt. <i In-
s ,.., 1t' · St: n ·nr r · S I · · · p<::tk t: r S: 1111 R-' .1 ' '~' -' 't: IT ll Dtrkst: ll , . t:crt:t:tl)' o St:II t· ( .ltthl t.l l l \ . II !'! l iT , 
V. ) '" >urn S•· '" ·1 \I J' l ICC- I r t:s idt:nt 11. · ·· ' • • .:crt:t:tl)' nr Ddc · II ~C l' l' l . ( ·. roy , l't t:'oidc tll L i,L' idlO\\'l'l'. 

! 'I Xun " I l S I ' " 1t Utatur Ly11dUII Jo liiWll. 



l'dt·Ltli~nl. ;ts '' t' l1.1\ t' jlhl -,ccn. i' ;1 r/i;·i.,ion ol pt•wers between 

;1 lt'llll.tl. ILlliclll.ll ~11\t'lllllll'lll ;llld ltlnstitlll'nl. SLI!l' \.!,llHTil· 

tncllh. :'\t''' \\·c ttlllt 111 the :--l'tcltlllltttHbtlll'nLd ol our Constitu­

ticllt. tl11· .\t'jlttlttliun ••I pt•\\tTS ,,·ithin the n;tticliLtl \2,1)\'t'rtllllt'llt 

ihcll. Scllllt' ctllllll~ic•n 111.1\' ;trise lll•tll tht· usc 11l tltt• \\·nrc! "pcn,·­

ct~" in lll•tlt itt~LIIlt l'"· .\t ttullv. the "ptl\ITts" tlut ;tn· di,·idccl in a 

lcckt;tl .,,.,,,·nt ;ttt' llclt tht· s.ttlll' ;ts tht· "pt•\\·ct-," \\hich ;nl' scpa­

r;ttl'd \\itltin the tLIIit•tLtl ~11\l'lttttll'ttt. In a ll'lkral svstcm. ttl/· 

tlun ily /u tint! <t'illt ·'/lt't i(tt '"''lt't II i-; \.!,i\ 1·n to ont• go\ lTilllll'nt nr 

tht• llllll't: tlltlS, ;\lllhtllil\ (II lt'\.!,IILilt' (lllllllllTCt', (11in lllOile\', lll' 

ckcLttt' ,,.;1r is allc•ttnl tc• tl1c ILttic•tLtl gcl\tTiltllt'tll, ,,·hcrcas au­

then ity to cc•ntrol saniLitit•tt. cdtiLttion. or lt•c;d ninlt' is H'St'rH'd 

to the st;ttt·s. \\'it hilt the tutitliLtl ~mnnlncnt. it is n-;tlly the /111/C· 

tiuns tl1at at<' S<'j>.ILit<'d: the Ltw llLtking function is gin·n to 

Coll\.!,tt·ss. lc•r instance. ;tnd the fnnction of deriding judicial con­

trci\Trsi<'s is gin·n to t Itt· SuptTlltt' ( :ourt and surlt inferior courts 

as ( :on\.!,tcss tnay t·stahl ish. 

\\'ltt'n \\T speak of powns being· di,·ided in a fcdnal system, 

tltcn, \\'l' arc rdcning to the subjects ,,·ith which gon?rnmcnt 

deals. \\'!ten we spc:tk of the separation of po\\-crs. \\'l' mean a split­

ting up of functions alllung dilfcrcnt lJranchcs of a single govcrn-
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ment.It is important to understand thi-; di-,tin< ri1JJ1. ltt-r~· rrr tire 
United States, we happen to ha\·e both a federal '>\'>lt'lrl ;tnd a ... q>· 
aration of powers, but it is perfectly possil,k ro h;t\1' 11llt' ,,irltotll 
the other. Australia has a federal system, IHrt 1111 "<')'·'r.tr i1111 of 
powers: there the law-making and exenrtin: ltrll< ri.,rr ... ;rrl' IH>tlr 
assigned to the same governing body. The -.anu· i ... trr~t· ,,j < :;trJ.uLt. 

Conversely, a "unitary" state could ha\'e a '>ep;n;rti'•ll ,,j I"'''(''"· 
even though it is not a federal union. The I\\'()< 11111 <'!'"' ;rr <' dilll'r­
ent, and neither is dependent on the other. 

What, then, do we mean by a -.epararion of I"'''(''"~ \\.(' nll';lll 

t~at the Constitution assigns three major f11ru ti1111.., 111 tlt11·(· di-;­
tmguishable branches o[ the national goHTIIIIrellt. 1-ir ... r. tltl' ef­
fective part of the Constitution begins IJy '>ayin~~: ".\II k:~i ... LttiH· 
power shall be vested in a Congre'>'> of the l'11itl'd SLttn." Tltis 
means that the function of law-making is Co11gr n.,·.., hll..,irr<·.., .... ;rnd 
Congress is, therefore, the Jaw-making or "lcgi..,Jati\1' .. IJJ;Jiu It of 
the government. The function of law-maki11g is the Lt'>k 11l rn;tking 
general rules, applicable all over the country, which mtt"l he 
~beyed. Congress makes a law when it enans a stat ttl<'. It decides. 
lor instance, that all employees shall be paid old-age IH"rtdrrs after 
they retire at a certain age, or that it shall be a crinH· Ill rrarr..,pol'l 
a Woman across a state line for immoral purposes, or that ordinary 
~ostage stamps shall cost four cents. These are all mailers of na­
tional policy, requiring legislation, ancl the fralllcrs assigned to 
Con~ess the task of legislating on these and 1 he or her stt hjccts 
spectfied in Article 1, section R of the Constit11tion. 

Second, the executive power, or function, is vested in the Pn·si­
dent of the United States. By this is meant the task of canying out 
and en£ · · ·1-1 1· · orcmg the laws made by Congress. te President, or lll-

stance is · · · · tl t tl · 1 l I · . ' responstble for secmg to Jt ta te retncd o < pcop e 
~lo, Ill fact, receive their old-a,re benefits; that the "wit it c-sla\'cr" 
15 ~aught and prosecuted; th~t the postmen deliver tlte letters 
:vhtc.h bear f~ur-cent stamps but not those wh.ic~l. do .not. ~!'he ex-
cuttve f~nct10n also includes primary rcspons1bdtty lor the peace­

ful relationships between the United States and foreign nations. 
The conduct of diplomacy is the job of the President, his ambas­
sadors, and the Department of State. To accomplish the thousands 
of administrative and diplomatic tasks, of course, the President 
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lt.:~ H1 IJ;nc till' lll'lp .,, lirn:llh· millillth of ~mnnmcnt employees. 

'lllt't' l'tnpl,•\t·t·, .Itt· ·IJlJH'inted hv him Ill' his suht1rdinatcs and 
:11 1· :1~~i~ncd 1 •, 11.11 r it 11 Ln dl'p.nr mcnts and di,·isions and bureaus: 

LILl'tt ;!II l!l~t·rltn. rite\' 1 ,,.htitutt' the "cxt·cutin· branch." of 
\1 l1i !1 tilt' l'tnidt·llt i, the hc.1d. 

It·, hni, :llh·. :h \It' ,!J:lll ~t·c in Chaptn lti. some of the :ldmin­

i~rt.lti\t' o1t~.11t' ,,j till· ~ll\l'l'lllllcnt occup\' a special and ill-ddincd 

pLtt 1· in till· t1ll:tl 'tttlt titre. TIH''t' arc the rc~ubttlry commissions. 

t" \1 l1i1 h CCltt).!.ll'" lt.l' ,·ntrll•>tnl stllllt' functions lllltch like those 

n,tttt:tllv pcrlotntcd 1)\· t llUrts. These commissions arc composed 

,J .,Jftci;tl~ \\'l1<1 ate appointt·d for definite tnms hv the President 

\1 i:lt tiH· 1 ,,tht'llt ,,J tltt· Scn:llt'. The President can rcmo,·c them. 

\1 itlt< 1111 't'tLIIot i:tl 1 lllht·nt. onlv lnr reasons specifically stated by 

<:•lllgtt·~'- .!.Itt·\· :Itt· n11t. rhndorc. t·xdusi\eh under the Prcsi­

dt·nr·~ <llltttod. In rh:11 tnpect they arc ditrnent from the rest of 

tilt' t'Xt'l uti\l· lll;ltll h. Stllllctimcs they arc r:dktl "kgislati,·e com­

tnis'i,,ns." IHtt tltev arc not a p:nt of the kgislatin· branch: antl 

dc~pitl' their "qu:tsi-judit ial" duties they an· not courts, and so do 

not IJt·long to tht· judici:tl branch. For present purposes, we can 

realistically < l;t,sily tlll·m with the ext·rutin· departments, espe­

cially as ( :otlgJcss h:1s in most instances granted the President the 

authority to designate and to rt'lllll\'L' the commission chairman. 

thus gi,·ing the chid t'Xt·cutin~ great influence in their operations. 

The judicial function is allotted to the Supreme Court of the 

l !nitnl Statt·s and such "inferior'' courts as Congress may estab­

lish. Basically. the judicial function is the peaceable decision of 

<Oil!ronTsies in which one or both parties claim that their rights 

have been 'iolatcd and seck redress. The contro\·crsy may be be­

t ween t \\'o corpora! ions, one claiming that the other has damaged 

it by breaking a contract which the two had made. It might be a 

lawsuit for damages, brought by an injured person :1gainst the 

owner of the automobile which ran him down. Or it might be a 

''criminal case," in which the gm·ernment, defending the right of 

1 he community to be orderly and secure, seeks to punish that man 

who transported a woman across state lines for immoral purposes. 

These are just a few examples of the kinds of controversies which 

must be decided by the judicial process. The Supreme Court, es-
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tablished by the Constitution, and the other f(·dcral < "••• r-, < ll'al<'d 
hy Congress constitute the "judkial branch." 

REASONS FOR THE SEPARATION OF POWERS 

1\-fost governments, even in free and d(•IIJoc..-aric <''IIIJrrit'..,, do 
not split up these three functions in rhis la-;hi"ll. Tilt' n. ir j..,fl 
"parliamentary" form of government, for in-;ranc t·, ;p,-;j~ 1 .., 1,. ,, II 
legislative and executi\'e responsibilities, and e\t'JJ -;''IIJt· j 11 dit ial 
functions, to a single Parliament. The Briri.,h }JI in~t· IJJiJJi..,rcT j-; 

an elected member of the Jegislari\'e body, awl rh11-; \"lllc·.., " 11 pro­
posed laws, but he is also the ciJicf t'X(TIIIi\c· .. \ro11ncl riJt· ,,.,

11
Jd. 

this is a llluch more familiar paii<Til rl•an Ollr cn,·JI. 

Nevertheless, when the framers cl('.,j~ 11 <'d our n:llilln;•J iJI'>Iir••­
tions of government in 17H7, they '~·c·•c· 111,1 iJJ\<'JJrin~ ..,,,•••c·rl.ing 
~ew, as they were, perhaps uncon-.c·Hn~sly, \\"hc·n lll<'y )'I"JH,..,('(I a 
federal system. The device of wp:llar•ng f•u•nion., lwr,,·t·t'Jl clis­
tinct branches of government was f:uniliar ''' rlJ('rJJ. In "<'Ill(' of 
the colonies, there had been some cll'~rcc· of such sl'p:ll:Jr i"ll. \lost 
of the new state constitutions prcn•!cled for it. :\ncl \·irr ••:•lly all of 
the framers were aware of the logwal reasons for ir l"('a""lls sllg­
gested by the Eno·lish philosopher, .John I.oc·kc, and larn .,

1
. 1 fonh 

by the French h~'='ron, Charles de \fonrcsc!llicu. Th(· I rarrlt'l s St't'lll 
to. have been especially irnprcssec~ by ;\fonresqllil'u's ~~~~i<"- It 
boiled d 1 · 1-estatcd latcJ by Ja111<·s 'I.J·•ciJ·s,,••· ... ,., . owntotus,as · ... ··'· · · lt'a<-
cumulation of all powers, JcgJslatJ\'~~ .. exenni\'e, and i••clic ia,·y. in 
the same hands, is the very dcfinu•or~ of tyranny." Thl'l"l'forl', 
each ~f these powers should he _pl~c:~d In separate hands. 

This belief that a scheme of selMlaled powers \\'as an <'Xcl'IJl'nt 
Protection against tyranny was shared by rnany of rlw ('arly :\nJcJ-i­
can leaders. It had been formally expressed in l7HO in I h(' <"onsr i­
tution of ~Iassachusetts. That document, \vrirrcn larg('ly by the 

revoltnionary leader John Adams, explicirly split up funnions 

:rn?ng three branches and the~.~mphasizcd the p11rposc of doing 
·O In the following language: fhe legislati\'c dC'parrna·•ll shall 
never exercise the ~xecu ti ve and .i udicial powers, or c i 1 h n or 1 hem: 
the ex · · tl I · · 1· -

ecutive shall never exerCise Je egrslati\'c and J••c •nal pow-
ers. or either of them: the judicial shall never exercise the leg-isla-
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li\t' and t"\t't ttlt\t' P"''t't'. c•r citltn nl tltt·m: In the end i1 maY he 
a ~CI\l'lllllll'lll 11! l.t\" .ttld IICI( cd llll'JI. .. 

'lltal i' ;t lti,tc•tit (.!tt.t,t', ";t :.:,c•\t'Jilmt•Jll nf Ltws and tllll of 

IIH'Il," Inn \\ ILtl de I('' II lllt',tll; \\'e ;tll klltl\\' lh;ll \!_ll\'tTnllll'nl is a 

lllllll;IIJ itt'l it ttl ic •II :tnd th.tt llll'll dn lite gt,n·rning. John .-\dams 

ktH·,,· rlti'. tc~e•. \\.lt.ll Ill' ntc.tnl ''·I' rhi..;: nur lturnan ruil'rs. wi1h 

i'''"t'l :11 tltt"it c e~tttltt.tnd. t .111 either ll"t' rlteir pnwer l'X:tcrly as 
rltn· 'l"~" Itt 111 ll't' it 111 tl11·\ t.lll ll'l' it in ;tn·nnLutce wirh law or. 

a-. .\d.tnt' pttl i1. "1.''"· .. I he l.tw nr bw..; which rnnslrain 1hc rul­
t'l'> ;nt· IHllh \\Jillt'll t•llhlilttlic•ll,, 'Lllllll''. tlnlin:utrcs-and llll­

wrilll'll "'lidh t·,t.tldi,hnlt thlllllh :tnd ,,idclY :-.h:ned lwlicfs as to 

how ~'''''lllntt·nt.tl P"'"'~ 111.1\· ht· u'etl. .\d.tms. like \lonlesquieu 
and rltl' IJ.tlllt'l'. kit rh;ll it ;1 rnlcr was l'lltrusred with allrhe func­

rion ... :utcl ('"'''t'h cd gel\ t'lllllll'lll. he mighl yield Ill the lemplalion 

of ruling"" hi, "''II ,,him 1.11hn rhan in accnnbnn· with law­
for with~~~ 111111 It P"''l'l in lti, tlWII h:uuls. he wnuld kcl1hat there 

w;" norltitt:.:, It• ~'"I' hint ltnm d11ing whale\l-r he pk;t~etl. .-\nd 1his 
-I Itt" pm\tT td riH· tuln tn dn wh.ttcnT he plc;tscs- is 1he cenlral 

quali1y of I~Tanny. In !Ji,lt•ry rhne han· been wickctl dil'l:lltll'S 

and ht'IH'\IIkllt dc-.111'"· Inti theY all ha\e had 1his in nHnnHlll. 
l'nril and ttttlns rl~t·\· Wt'll' tl\erthrown by fnrce. 1heY could all . . . 
rule ju ... r ;" rht·y liked. 

The lranHTs \\Tcllt' 1111· ~eparatinn of pnwt-rs into our Conslilu­
tion ht'Ltllw they k:ncd 11ta1 if ntH' man or nne grnup oh1ained 

loo IIIII< It authority. arbitral'\'. tyrannical rule mighl snon ensue. 

But IIH'\' karcd tnnrc 1h:111 this . .-\s \Lulison made rkar in Tilt• 

Ff'df'rali.,f papns. rht'\' kared rhe "force and YiolctHT of fanion": 

mon· explicirly. lhc atlctnpr of a majoriry of 1he people to gain 

nmlrol of 1he gon-rnmenr. Tnday. \\T assume thai majority rule 

is a normal atnihult' of dcmncrary. The framers. howen'r, were 

1101 <"xanly cnlhusiastic ahoul democracy. and 1heir coolness to­

ward ir was made l'\·idt·nt hy their fear of majori1y rule. The spe­

cific majoriry which tht·y dislnrsrcd was 1hc grcal mass of the 

people. conrparalin·ly unkltercd, uncoulh. and in the fr:uncrs' 
eyes nnli1 to nrlc . .-\nd sn in deciding on a separation of powers, 

lhey were building w:tlls againsl 1he seizure of unbridled power 

not only by a single lyrant or a small despotic group, but by the 

majorily of lhe \'!IItTS as well. 
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THE DIFFERENT CONSTITUENCIES 

The separation of powers assumes that separate institutions will 
exist, to which different functions can be assigned. · rhe ( :( 111'>t i­
tution establishes these separate institutions clearly enough: < :( ,11-

gress in Article I, the office of the Presicll:nt in :\rt ic lc I I. the 
Supreme Court in Article III. Merely metllionin~ tht·nt in ditkr­
ent parts of the Constitution, however, is no guarantt-c ()I their 
separateness. The factor in the original Const it 11 t ion ".hi cIt set 
each branch apart from the other branches was the dill<-tcJHT i 11 

the 'ray in which people would be chosen to fill the offices in t•ach 
branch. Each had a different constituency. 

In this respect, indeed, one branch, the legislative, had t\\"() dif­
ferent constituencies. Congress was divided within itsdf into two 
distinct bodies. The representatives were responsible to the ,·ott'rs 
in their districts. These voters elected them and could throw tltclll 
out of office at the next election. The other half of the lq.?,isl:lt in· 
branch, however, did not answer directily to the \·otns. SC'nators 
were elected, not by the people, but by the state lcgislat IItTs. 

The President was not chosen by either the people or t h<' legis­
latures. Instead, each state selected a group of "electors," \,·)Jo \\Trc 
given the task of deciding who should be Presiclem of the l 1nitcd 
States. The Supreme Court's me1~bers w~re not l'lcctcd at all. 
They were appointed by the r:esiclcnt, With the con sell t of the 
Senate, and once in office they did not have to answer to anybody, 

for they had life terms. 
The fact that each branch's constituency was cl i fl"eren t con­

tributed to the independence of each branch. Thus, congressmen 
did not depend on the President fo.r their jobs. Tlu: President 
was not dependent on Congress for lus position. To be sure, there 

Were two exceptions to this inte~branch independenc<.:, hut. not 
very significant ones. First, .th~ ~u.dges were dependent on the 
President and Senate for their mitial appointments, hut this de­
pendence ended the rnornent they took their places on the bench, 
for they did not have to worry about being reappointed. Second, 
both the judges and the President, on charges of wrong-doing-. 
could be impeached and removed from office by Congress. In a II 
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otn lti,t<~t ,., IHI\\t'\l'l. ttll Pre~idctll and n·ry few judgcs-w>ne Pn 

til(' Sttpt <'tilt' C"urt- han· ;1cttL11h· hcen n·mm·ed. 

SHARED RESPONSIBILITIES AND MUTUAL 
R E S T R A I N T S: "C H E C K S A N D 8 A LA N C E S" 

Tlltt'\ Ln. ''<' lt;l\ c hl'l'Il analvting bt"tllrs which were designed 
t() Illdkl' t'.lllt hr.ttlllt 't'j>.tLII<' ;tnd independent. lnc\·itahly. how· 

t'\Tr. ;t '<'I i«nt' qunti«>n ;n i't''. Such ;1 sep;tLttiun may l>c a good 
ob,tttHtion I«> tvt;uJni<.tl g«>\t'tnttll'nt, hut is it nut also a majur 

ol>"ta< k tn an\ g«>\l'l ttllll'Ilt at all~ In sudt a system, huw ran go\·­
crtlttll'llt lltlllti«>n~ C«lltgll·~s Illigltt make a Ltw, only to kn·c the 

Pt nident 1 t'lll'l' to l'lllorce it. The <nuns. applying their own 
icka <>I jmt i< t', tnigltt < «>tllkmtt a man lor duing S<lntething which 
Cnngll·~, !tad ;llllltnritcd !tint 111 du--and then the ollircrs of the 
eXt'< 11tin.· branch could citlln put the man in prison, carrying out 

the ... cntt'Il<t' ol tlte <«lltrt llltt tluuting the will of Congress. or 

<o11ld ~t·t hitn ln·t·, aorccill" with Coll!!rcss hut dd)·in!! the court. 
,""-\ ~ 1..' ,. 

"'!tat a ntn'~ :".:<> \\nndn that in I l'<'i early critics of the pro­
posl'd (:omtituti<>n. n«>ting the emphasis which its supporters 
pLunl <>II tlte scp;uatinn ol puwers as a pn·snn.T of liberty. re­
plit·d that it was alsn the ncator of chaos. Hut they ,,·ere wrong. 

Tltl' lr;ttti<'I' had l<>n·,n·n this ditliculty. They wnc nut durtri­
nairc. ")ltcy \\'t'lt' pr;tctical. They hatl fashioned a Constitutiun 
which \nHtld work. 

:\s w<: han.· seen, each of the first three articles nf the Constitu­

tion hl'gins by n.·sting a particular functinn-"all lcgislati\T 
power," for instance-in a particular branch nf the goYernment. 

:\nuall)'· howt'\"L'l' tht· hnoua,rc is too swel'j)ino·. Rcadin«'' the , ' \"") .:-"'I t" .:"" 

C:onstitntion closcly \'<HI will sec scattered thrmt\!·h it \'arious 
J' ' I..' 

statements. expressed or implied. which modify those opening sen-
tences of the first thrcc articles. For instance, Congress is not really 
allotted "all" the lco·islati\T or la\\·makin!! l)owcr, for the Presi-t-J. \l 

dent can try to prc\Tnt a hill. which a majority of the Congress 
wants, from becoming la\\'. I le can "disapproye" it, as the Consti­

tution puts it; today, we ordinarily say that he can "\Tto" it. The 
executive power includes the \'itally important executi\'e task of 
appointing high ofiicials, but the President cannot do this alone; 
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he must share this power with the Senate, which has the ri~ht to 
reject the men whom he wishes Lo appoint. Likewi-;e, thl' Pn·,i­
dent's command of diplomacy is less than complete, for ttt·;t tin 
which h~ makes with foreign nations will not become dint in· llll­
less the Senate, by a two-thirds vote, appro\·es of them. ,-\-; fc n- tl~t· 

judie:; a) branch, the Supreme Court is established in t hl' ( :, ,11 , 1 i­
tution, but Congress (subject to the Presidem's \'eto) 1 an dl'c ide 
how many judges it shall consist of, and whether thne shall Ill' in­
ferior courts and, if so, how many, and e\'cn whethn tht· , o11rts 
shall be allowed to decide certain types of disputes. Finallv, ( :nn­
gress holds the purse strings for both 0~ the other brandH·~. < >nly 
by its action can they get the money wuh which to operate. (:on­
gress even fixes the salaries of the Presidem and (\\'itlt sontl' n·­
strictions) the Supreme Court justices. 

Thus the "separation" of the powers of govcrnnu.:nt turns o 11 t 
to be incomplete and indistinct. There arc three ell-finitely rl'cog­
nizable branches. Each branch is to a large degree indept·ndl'tll of 
the others, yet each is partially dependent on the otltns. Faclt. ac­
cordingly, is forced into cooperation \\'itlt the otiHT hrancltt"s 
where it is necessary that they pul.l together in order lor tiH· gm·­

ernment to operate. The partial llllerw('a\'ing of their fttllct ions 
prevents the chaotic confusion which \\'otlld follow frotn a com­
plete, doctrinaire separation of powers. 

Cooperation, where necessary, is cJJte side of tit(' coin. < >n tltt' 
other side are the 1-e.'itntin/.5 which these same clauses of the (:on­
~titution allow one branch to impose on the others. Tl11ts the prt's­
tdential veto is assumed to ha\'c a restraining infltH·ncc on (:on­
gress. The fact that it must ask Cong.ress for its ntota·y pn·stmtal>ly 
restrains the executive branch from ~ndulging any tcndt·ncy to t'X­
travagance in performing its executn·e duties. From this kind of 
restraint arises the familiar phrase "dwclo a11d /){Jifllltt's." That 
?hrase has a negative implication. One branch "checks" another; 
lts power "balances" the other's; they all restrain each other. That 
~s one legitimate way to describe the system, but, as we han~ seen 
111 the previous paragraph, it is not the only leg-itimate "·ay. If 
you say: "\Ve have a system of separation of powers except for 
some necessary cooperation," you will be speaking just as accu-
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rate!\';.., \IIH·tt \!lll tl't' the llllllt' t ttq•llll;n\· pln.he. "st'p;tr;ttion o[ 

!Jil\l't'l'. \1 ith tlll't ].,, :lltd ],,tl.tlll n." 

<)Ill' Jl'.h<lll j,,J the ],j,,,q j, t'tllph.t'i' tlll the ne~.tti\t' "cht•t·k­

in~" ;t']ll'' t j, tiLt! thi, 'in1p"int w;h .Hh;ttlll'll hv \l.tdi",n ;uul 

I LttniJt,,ll in //,,· F,·.f,·lti/,,t p.tpvts :t' :111 ;n~llllll'IIt in ~;,,,,r ,,r the 

Con,titttti•,ll. llw .tl~ttttll'llt, t·ntnnl ;n,,ttllll the uld lt-;lr ,,r t\T­

anny. I·' t'Jt il riH· J,t.tll• IH·, \1 t'l e 'l'jUI.tte. \1 ILl! \1-.h It, pren·nt 

ollt' ol rltt'lll lr•,nt lll'llllllilt~ d"lllin.tllt ;utd t'H'Jlltulh· ending the 

~epar;tli,,ll ],,. ':tpltll i11~ 1lte \llt,J\e :.,!t1\t'llllllent.tl e,Llhli,lnllt'nt? 

In an"'~'~'~",,, rlti'. \J.,,Ji"lll p•,inted tn the ''''t'lll ,,r dtecks and 

ll',IJainh. hv wlti• It t'.lt It ll!.llllli nntld dekttd itsell frolll en­

(IOacltnll'lll ],,.the •lllll'l'. \It'll Inn· p,,,,·er. lie lt\honetl. and if 

thev lt;l\t' "llltt' tiH·\· :Itt' .ttnhiri•,th j,,r nllnl': hut in the (:,,nsti­

tttlion \\t' h;l\l' a "''ll'llt \\ IH'Il' ",tmhition is lll:Hk to t'l1UnteLtl'l 
ami 1i 1 ion ... 

Till· st·p:tLtli,,n ,,j JH,,,, .• , lll'l\\t't'n tlnn· hr;nllht·'· t\tt'll sekrtetl 

in a dilktt·nr \\';1\ ],,. dilktl'Jll penpk: the limited hut lll'l'l'Ssarv 

coopn:tli•,Jt ht'l\ll't'Jl ln.ttllhn. ;ntd till· llllttll;t\ rco;tr;tints wltit·h 

tilt' jllll\i ... i•lll" lor llllljll'J,llinn l'nLtikd-tlti, \US !Itt• S\'Sll'lll de­

signed to l•nntall ;ttii•,,J,tlic !\'LilliS and IHdd dt·motT;Ilic major­

ities in tIll·< k. llo\\· h:ts ir wn1 ked: 

THE SYSTEM IN OPERATION 

In ;til the years Sllllt' 17~7. the l'nited St:ttt'' h:ts Ill'\ er been 

ruled by a despor. nor h:1s any lt'IIIIH1LII\' n~:tj•,ritv t'\t'l' g:tilll'd lull 

contnd ol ;tll the hr:tntltn ,,f gll\ l'l'lllllelll ;tnd u,ed its power ar­

bitrarily and tyrannictllv. Yet times and ideas ch;tnge. :\mnit ans 

arc a~ anti-dictator as they nn ,,·en·. but they h:t\"L' llllll'h kss fear 

of "tyrannical majorities." \!any pt·opk feel that majuritics are 

not IHTl'"~;trily despotic and that tht· dcmocr;Itic principle re­

quin·s m;1jo1ity rule. Fur the pwtcctiun uf minorities. these 

people \\·ntdd rely not on the separation bet\\'cen President an<l 

Congress, but rathn on the cunstitutional salq.!;uards ol t'\tT~·unc's 
right to dissent and critici1e. They would count on the Supreme 

Court to enforce these safeguards, for C\Til the "majoritarians'' 

have laro('lv anTj>tt'd the indt'jll'lldcncc anll rcstraini1w role of 
~ 1 ~ 

the Supreme Coun of the l 1 nitcd States. The Court, as an insti-
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tution, has grown to a stature which far exceeds the cxpl'lldt j, 111:-. 

of the framers. It has done so through exen-i.,ing irs l111H 1 i1111 ol 
interpreting the Constitution in cases hrough1 bdurc i1 lor de­
cision. A judicial decision which restrains the excnlli\c, o1 strikl':o. 
down an act of Congress, is a check on the other two 1>1 a11chl'., of 
government. The "restraining" influence oft he Cou n , oul d, 11 HTt'· 
fore, appropriately be discussed in connection with .. ( hl'cks and 
balances," but actually when the Court checks 1 he ol hn h1 an< ht·s 
it is simultaneously performing a more significant lao;k. Ir i-; s;ty· 
ing what the Constitution means. That imerprcratin: f111H r ion is 
of such vital importance in our whole governmental sy.,telll that 
it deserves special treatment and is accordingly discussed in full 
in the next chapter. 

We turn now, therefore, to the separation of powers hl't ween 
the legislative and executive branches. Time and rH.:cl'ssi 1 y have 
wrought great changes in the system. \\'e have noted that. 1Iu.· dif­
ference in constituencies among the House, the Senate, and the 
presidency was important to the framers in two ways. Fi rsr, r he 
fact that the representatives were answerable to ,·oters in small 
districts, the senators to state legislatures, and the Pn:sident to 
some future group of carefully selected electors, made it easitT for 
each branch to assert its independence of the others. Second, i 11 

their mistrust of democratic majorities, the framers were glad 1 hat. 
only the House was democratically chosen. 

Now this has changed. The constituencies still differ, hut they 
are all jJojJUlar constituencies; representatives, senators, awl Pres­
idents are all answerable directly to the voters. This has come 
about partly because of the Seventeenth Amendment (I 91 g), 
which put the election of senators in the hands of the people in­
s~e~d of in the legislatures. It )~as r~sulted, panly. from the clc­
CISlon of the states to have presldcnual electors chosen by dircn 
popular vote, and from the custom o_f having r he presidential 
~lectors morally bound to vote for parLic_ular candidates for Pres­
Ident rather than choosing anyone they like. But primarily it re­
Hects two broader developments: the increased faith in democracy 
and the growth of the party system. 

The careful dilution of democracy, so painstakingly written 
into the Constitution, was probably doomed from the outset. 
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llow tould it h;nt· ht·t·n nthnwisc in a countn based •m the 
principle ol P"Jlltl.lr rule~ The ,,·nntln is that the Senate re­
mained an indit ,., rlv l'kl"ll't! hodv for so long-. The principle of 
clirl'n dt·nH•naev ~;1i11l'd ~1nunt! more quickly in the case of 
prniclt·Jifial l'h·, tillth. Thl' ILilllt'l'S ha1l pictured the electors as 
wise and tnl'itnl ~tatnlllt'll who would confer to~cther and choose 
whollll'\t'r thcv thought w;t.; the Ill's! man for Presidt•ttl. \\'ithin 
a clo/1'11 vcars. hcl\\'l'\l'r. the tole of the electors was bc1·nming 
automat it: t'lcetors wet,. chn-;cn nnt because the\' were "'lHHl :nul 

• t'> 

grt'at. ln11 bt·,·;lll'il' tiH·y had pledged tlwmscln·s to nlle fnr .Jdkr-
son or :\dams or King or Clav for President. Totlay. when we go 
to the polb in a prnidcntial ckction we arc :ll'tually \'oting for 
d<'ctors. yet in many st.ues the names of the would-be electors 
do not t•n·n appear on the ballot. \\'e assume that we are choosing 
between attual canditbtt·s for the presidency. whose names do 
appear on the ballot. In suhstann· and dkct. that is just what we 
are doing. en:n though technically we arc mcrl'iy sl'icct ing electors 
who arc cxpt·ctecl to \'ole for our fanlritc. 

This dcmocrati/ation of ckctions has been made possible by the 
rise of the party system. a de\ l'iopmcnt which began before l ~00. 
If each of the presidential electors had promised to \'OIL' for a 
clilkn·•JI man from all the rest. no President could han· been 
pic ked by the clt'nors or indirectly by the people. But the party 
systt·m t·nahks the \·oters to make an ell'erti\'e choice. especially 
when it is a two-party system. Each party agnTs in ad,·ance on 
its one tHllninet· for President. The candidates for the position of 
presidential elector arc tht·msl'in·s party candidates. pledg-ed to 

\'otc lor the party's nominee. 
The party system has had a profound cll'ert on the separation 

of powers. The President, usually elected democratically in fact 
if not in form, is the one man for whom the party's adherents all 
over the country Hlte. Inevitably, therefore, the n1tcrs look on 
him as a party leader and a party spokesman. Inedtably, too, he 
and his party, in their appeal for \'otes, take positions on matters 
of policy, and often promise new legislation or the repeal of m~­
popular laws. Legislative policy, of course, is primarily the bust­
ness of the legislative branch. The Constitution expressly author­
izes the President to inject himself mto 1t affirmati\'ely only by 
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"making recommendations from time to time," anrl, nq!,atin·lv. 
only by interposing a \'eto. But if a party l1as a legislatin: pn,'.!,Lllll. 
and the Pre< lent is a party leader, Gill the President ~it idly I,y 
while the Congress, for nne reason or another, stalls or e\·i..,( ('J;ttt·s 
his party's progTam? In the last thirty years, his probkn1 !J;,.., lw­
come still more acute, for the \'Oters han: come to speak 111 ,t ..,<, 

• " f "tl e J> . I · much of "the partys program as o. I resuent s pn,~J.tlll. 

If the President is expected, as he seems to be, to put thr()ll~h a 

ProQTam of new laws, and the law-making IHn,·er is e~'ot'JJti;tlly 
0 . 

entrusted to a separate, inclepencknt branch, how can tht' Prc ... i-
clent live up to the peoples' expec:tations? More signifi1ant. 1!()\\' 

can any coherent, constructi,·e legislati\·e program IJc acl<,ptnl~ 
Ever since the national go\-cmmelll became engaged i 11 ~ n·a t 

and historically crucial unclert ak i ngs at home ancl a broad, t !J cse 
questions have been acute. L'ndcr a party system, in a clcnHHTat ic 
society, can the separation of powers actua II y be made t () \\'< 11 k ~ 
That it has worked, at least fairly well, may be clue to the n·;u\i­
ness of both the Congress and the President to usc in new ,,·ays 
the built-in devices of cooperation which arc part of the const ittt­
tional framework. ~owadays, for instance, the President 111ay 

exercise his constitutional right to "make rcc:ommetHlat ions" in a 
fashion that is more cffecti\·e than a mere written commt1nicat ion 
to the Congress, the method used throughout the ninet<.TJJt!J n·JJ­
tury. He may decide to address the Congress in person; lte 111ay 
confer with congressional leaders and make direct, pt:rsonal pleas 
to individual congressmen; he may seck to arottsc ptdJiic opinion 
and to cause the jJUblic to bring pressure on Corwrcs'i by tllakin<,. ,..., ,-, 

a speech from the \Vhite Jlouse m·cr a nat ion a! T\' hook 11 p. 

I.n all of this, oddly enough, llc may he hclpccl by the.: fact that 
~leIS a party leader. The party syst~n~ ~:r:atccl the problem lwcatJsc 
It put unofficial legislative responstbtiittcs on the shoulders of the 
President. The party system can also help to solve the problem 
which it created, for the President is a party leader and so his 
recommendations may carry great weight with mcml>crs of his 
own party in the Congress. However, the less disciplined and 
unified the party, the less the impact of the President's party 
leadership-a fact that leads to a host of other problems to be 
discussed later in this book. 
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Tlu· dilluult\' cd dc'\('lc•t•ill'..! ;Ill\' ("Cthel'l'lll lllli~·LIIIgl' prngram is 

i111 n·;hnl '' lll'll till' p.rr I\ c ctlllli1 1 ll''ults i11 I lilt' p.ll'l\' l'lllltrnlli11g 

Olll' c•r J,.tilr lr••ll'l'' cd l:cllt:.,:tl'" 11hik the Pn·o;idl'lll io; of the np­

Jl'"ilt" p;11 rv. 'llri' lt'llcl, Ill 1 n·;ue a ll·\!,i'l.lli\l· stalemate. The 

Prnidt"lll ·, 11·1 c •ntllll'ttd.rr illth ;u1· n·jl'ltnl hy ( :, llt~l'l'''· a11d ( :Cllt­

gn·,,·, l,iiJ, ;lit' \l'lcwcl hv the l'rnicll·nt. C"mprllmi,e. ll·ltidr m;t\' 

Ill' llll,;tli'l.tct•JJ\ l•tl'\l'l\<llll'. i, cdtentl11· c•nh· 1\;1\ I•• g1·1 ;tll\'thillg 

;HIItlllj.Ji,ltnl. J'Jrt" ci.IJI'..!I'I' cd itt.tcticlfl. lniiJtin~ 1111111 Slll'h ;I 

~t:tkln;llt". \It'll' t"'l.t"llljtlihl'cl in rill· ll.ttic•ll.tl '..!'''l'IIIIIH'lll in the 

t"atlv \t"al' cd till· ~ll'.ll dqnl·"i••ll: Jllcto;( cd wh.ll l're,iclelll llllll\'l'l' 

pl;urru·d 111 d" Lilt itllct 1 ctll'..!lt'"i"n.tl di,;rpp11,\,tl, ;111d the lkll\11-

' ratic ll•til'l' kllt"ll' rh.11 ih "''II 1'~'~'~1;1111 w.ro; '1ne to he hlnrketl 

by tltt" 1'1nidt"tll. :\l•11e ll'll'llth. i11 l~l.-,~1. we ;1g;1i11 h;ul a Repuhli­

' an l'lnidl'lll and a lkmctrLtlit' (:ongl'l'"· with the result that 

so1rtt· ll·'..!i'l.rti••ll w;h l'ILH red clltlv aftn being modilinl to escape 

a lt"tc•. and ,,,till' inq .. •rt.ttll llll\l,llre,, o;uch as a public housing 

hill. 111'11' tll'llT p;l"l'll ;It ;t\1. In that ,,UIIl' ye;n. thl' prohkm 

1n·att"d l•y lllllll•inirrg tire J•.ltl\' ,rntg'..!lc with th1· separation of 

po,,., .• , ,,.;,, mmt dran1.11i1 ;t\l\' il!u,ILlll'(l in the state of :\lichigan. 

\\'itlt till' \(;II(' 'hllll oJ 1 .hh. the lkllllllT;tlic· ~11\l'l'll!l\', \knlll'n 

\\'illianl';, a,knl tire k~i,Lttttle to enal'l an itll'Ollll' tax law. Thl' 

Rt'puhli1 an kgi,Luull' in,re;ul in.;i,ted on kll'ing a s.tks tax. The 

(;onTillll'\ '''.'..!'..!l''il j,,ll, ,,, ccliiiPI'"lllise ll'lTl' rejected. neither side 

would yit·ld and"' 1111 lll'll. Ll' was impllsed. the mn11ey ran out. 

and f11r a 1\ !rill' Sl;lle l'lllplct\l'e'\ 11·ent unpaid .. \\1 of thesl' cases 

sho,,· that nen a p;tJ'I\' 'i1 t11ri•nts at the pol\.; lila\' han· to nw<lify 

or l<'lliJHltal ih· ah;utdon the pr"gr;ull which it olkred to the \·ntcrs 

in thl' (';tllljl;ligtl. S11 1\'l' see IIIli nn\y that the par1y system afl'crts 

the 1\'llrking cd tlrl' scparario11 of pnwns. but also that the scp:na­

tion ol Jlll\\'l'I'S diminisl~t·s the possibility of party responsibility to 

the ('\cctor:tll'. 

\\'hil<' tire risl' of panic.; Jras altned the s\'stcm as originally 

<'11\'isagcd l>y tire framers. the groll·th of .\mnica into a world 

p1nn·r and tlr<' clen·loplltt'lll of its l'Ctllltllllic lilc at home h:n'l' 

changed it as n11rch or ntnn·. Tlrn· han·. in l'lkct. gin·n Ill'\\' kgis­

lati\'e rcspnnsil>ilitics to the e:xc<utin· hranrh. 

Tire Constitution, as we Iran· seen. t'ntrustcd the conduct nf 

for<'i"ll afl'airs J>rirnaril)' to the President. But forcio·n 1)oliry "·as 
,...., ""' . 
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relatively unimportant through most of the nineteenth n:ntur-;. 
Since 1914, in contrast, it has been of vital concern to all of us. 
As foreign policies have developed, some programs, though initi­
ated by the President, have required legislative action. Congn:ss 
thus plays a constantly greater formal part in the shaping of 
foreign policy. But-and this is a significant factor-in dealing 
with foreign affairs the President has special strength. \\'hen 
America speaks to the world, it docs so through the Presidcnt: hc 
is the spokesman for the nation. The President, too, has the 
benefit of all of the secret intelligence which is gathered all oYer 
the world. Congress docs not have the same access to vitally im­
portant information. And so in foreign affairs, the President's 
recommendations to Congress carry special weight, ( :ongn:ss and 
the people are prone to follow him, and he has a greater opport u­
nity for legislative leadership than the framers e\-cr thought he 
would possess. 

The executive branch's intrusion into the legislative field has 
also increased as America's economic life has become more and 
~ore complex and the national government has sought to regulate 
H. The theory of the Constitution was that Congress ,,·mild make 
the laws and the President, through his subordinates, would carry 
th~m out. However, Congress now finds many subjects too com­
~hcated to handle in detail, too quickly changing to b<: mad<: sub­
Ject to hard-and-fast laws. So, often guided by the experts in the 
executive branch and even accepting drafts of bills prepared in 
the executive agencies, it establishes general policies-that wages 
shall be kept from increasing in wartime, for instance, or that the 
government should buy surplus farm products at a fair price-and 
then ~elegates to the executive branch the job of filling in all the 
gaps In the statute. The President, or someone under him. is cm­
!)OWered to decide how quickly or slowly wages should rise, and 
~n a~cordance with what formula; the President, or his appointee, 
1.5 dnected to decide, within stated limits, what a fair price [or 
fann_ products is at any given time. These decisions which the 
Prestdent has to make are legislative decisions. In making them, 
the executive branch is making new laws, though always with in 
;1. -~e_n:ral framework prescribed by Congress. 

llns delegation of Jeo·islative authority does not seem consist-
/') 
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t'lll will! lit<' lhl'(ll\ cd 1hc 'cparatinn nf powers. It docs not ap­
pear to 'ljlt:lle ,,·ith the pbin ,,·nnls of :\rticlc I. ".·Ill legislatiYc 
pm,·cr ... ~hall he \'('~led in a Congress." Yet it i.; necessary. The 
SttprcliH' <:ourt h;t, rukd that it is constitutional. so l<mg a.; Cnn­
grc·~.,\ gt·ttt·t:d p•din· i., t'llllnri:llcd clearlY en<Htglt tn guide the 
t'\:Cntti\·l'. and-;,, lc,llg a., the c\:t.'llltin· branch's pn1cedures in 
making~~~~ h kgi ... btin· del i-;ions prm·ide safeguards against mere 
"·hitmical. ;nhitrar\' a< tion. 

THE POLITICS OF THE SEPARATION OF POWERS 

Institutional snifc is\ inu;llly implicit in a system which relics 
on "<heck~ and h;ll:tnn·-;." e\ en when 1ha1 svslt'm also ncressi1a1cs 
inter I n;u H h < oopt'Lll iotJ. "CnopcLtl inn" lllt.\llls "working to­

gctlt<'r." Bttt pcopk em work tngethn without cordiality. antl 
\vhcn tht·y t<H'Jwrate only because lite\' han· to. 1here is a real 
likelihood ol strained relations between them. :\11 throu!..?;h our 
hislory thne has been ronllin between the President and Cnn­
gn·ss, a r<ntflicl caused by their separation and the dn·ices of re­
straint included in the C:nnslitution. F.n'n when the majority of 
both the I louse and the Senate arc of the same party as the Presi­
dcnl. lhe struggk helwt.·t.·n the branches runs like a half-unseen 
fire along the ground. to break into a blaze when it reaches the 
trees. \\'hen :\fadison sp<lke of pilling "ambilion against ambi­
tion," he was prophetic. For it is ambition-no! so much for power 
as for the trappings of power. prestige, admiration. and fame­
that underlies this institutional strife. 

Actually 1his kind of conflict is Yisible. though unimportant, 
within the legislative branch itself. There is some jealousy be­
tween the Senale and the House. Each of 1hcm has its own rules. 
traditions, and self-respect: each is in some "·ays a S<JCial unit as 
well as an oflicial one, "'ith a "club spirit" carefully ntlti,·atcd by 
the older members. Therefore. a spirit of latclll ri\·alry is always 
present, to the point whcrc some care is taken to prevent this ri­
valry from becoming ofl'cnsively m·ert. An amusing example of 
this is the House rule which forbids any rcpresenlat iYe, on the 
floor of the I louse, to mention the Senate or any senator hy name. 
Instead, the representative who wishes to mention action taken by 
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the Senate refers mysteriously to "a bill which was pa-.-.cd hy 
another body." 

Senators and representatives arc Ycry mtH:h alike, hll\\"l"HT, in 
their reactions to the executive branch. Even as cli-;tin~uishnl a 
figure as President George \Vashington quickly kamcd 1 hat -.cp· 
aration inculcated jealousy and that "checks" impliccl ho-.tility. 
He went personally to call upon the Senate, sec:king il'i "";ul\ icc 
and consent" pursuant to the Constitution. The senators ~an· him 
a fri2:id g:rceting:; were it not for the rather terril)·in" dinnity of 

'-" '-' o....J ,.., ...... • 

\Vashington, one would say that they gave him the brmh-llll. They 
declined to "advise" him, and they made clear that they coulcl ck­
cide whether or not to ''consent" without his prcseJHT. 

Few, if any, senators have ever had the personal cli~ttity of 
'\Vashington, and the public docs not always \·icw the condtlll 
of Congress as dignif1cd. But the members arc acutely c, ,n'icillus of 
the dignity of the inslillllion in which they scn·c. They an· jeal­
ous of its prestirre because, for many of them their own )>l'e'it iue 

~ . ~ 

depends upon it. The average member of Cou~J'CS'i works \'l'ry 
hard to get the job and uudergocs considerable abuse.: while he 
holds it. Unless he is a person of unusual indcpenclcucc·, his fliiiUIII' 

jJrojne, his self-esteem, depends in part on the rcspen acnmh-cl to 
the position which he holds. 

Legislators realize, of course, that more prestige is attadtcd to 
the presidency than to any other of!icc in the land. Thc·y arc usu­
ally ready, accordingly, to treat that office with rcspl'n ;uul c·n·n 
deference, even thotwh they may chafe at a Prcsicknt's assertion ,-, 

of leadership and grumble when, hy appealing "o\'Cr their heads" 
to the people, he puts them on the spot. But they do not feel a 
similar ready respect for the other officers of the eXl'l'llt i\'e branch­
These they arc inclined to view with suspicion and occasional hos­
tility. If a talented cabinet member lucidly explains a complicated 
subject to a congressional committee, they arc likely to call him 
too smart, too smooth, too prone to "talk dcm·u" to them. If an­
other cabinet member exhibits ignorance of just one subject 
\\'it~1in his field, they may treat him en:r after \\'ith a mere scofli_n~ 
politeness. In dealina \\'ith C:on~J'Css, almost any high exccutl\'C 
official has one strike,..,aoainst him, simply because he is in the ex­

ecutive branch and co71gress is the le~i'ilative branch. As for the 



The Separation of Powers I 89 

ks~n t·xn 111 i\ t' (lllit i.ds. l"'JH"rially the publicly unknown ''ex­

pnh.·· th<"y han· two ~trike-; againo;t them. lking experts. they 
often thi11k thcv kn11w what sh11uld he done. and sometimes they 
~av ~n. Till· ttlllgn·"man's reartion i.., likely to he: "\\'hn docs that 
guy thi11k hc i..,, 111 hl' telling us what to do? \\'hl'n <lid he l'\"t'r get 
cln tnl ,,, ;111\thi11~;. I il" tllultln't ~et twentv \'Oil'S in anv ritv in . . . . . . 
my tJi,tJ itt." 1< ;t·ttillg l'il't tl'tl. the knowledge that they han' won 
t hl' a pprCl\ .d nl "r h<" folk' h;H·k llllllll' ... is the common dcnmu i­
natnr nl ,cJI l'Slt't'JJJ f,,r 'i1 tualh· all senators ;md reprcscntatin·s. 
\\'hatc\l·r cl"· th<"\' d,, or f.til to tlo. of that thl'\' fed the\' em be . . . 
pro wl. , 

:'\ott· thl' h;hl'h;dl ... imik. of "one strike" and "two strikes." lt 
was dclibc~:ttcly -.cln tt·tl. .\ h;lltcr with one or two strikes on him 
is not uut. I il" ... till Lilt hit safely .. \ncl so with exerutin· ollirials: 
tl~t·y ..,t;nt untln a h;utdiclp hut the~· still may score with Cnngrcss. 
Tht"ir attitudl'. their dltlll, and their pnsnnal qualities may win 
congn·.,..,i(lllal liking and appro\al. But it takes a lot of doing. 

II t hl' k~i,Jat i\l· branch tends to he jealous and touchy. the ex­

l'<'lltin· ln;uu h i111 lint·, 111 ... u,picion and disrcspert. It is pcrfcnly 

trul' th;ll 111all\' ul the l'Xpcrts Jll'H'r won an election. nr en·n tried 
to win ntH'. hutlHTilltll'l', thcv may untkrstand \l'r)' little about 
pr;utit al politit "i. Th<"\' may ao;sume that it is a diny game and 
that tht,...l' who win it ;uc slnnnl. Sl'lf-interestnl men who may 
knnw hnw to 111ake a dem;1g11git· speech hut ran han· no useful 

opininn nil mattns nl high poliry. 
Thi-; at mmphnc ol llllltUal stand-ollishnl·ss (mutual hostility 

\\'otdd probably he too strong a phrase) is largl'ly the result of the 

separation of powns. Compare it with a gonTnmcnt in which no 
such scparat ion exists--( ~rl'at Britain's, for cxampk. There all the 
top cXl'CIIli\T posts are lilll'll hy members of the kgislatin~ branch. 

the ParliallH'Ill. The intcrhranch suspicion and jealousy that is 
typical of the \\'ashing-ton scene is insignificant in l.ondon. But 
with us. such suspicion and jealousy are part and parcel of our 
whole const it ut ional scheme. If they oppose(\ insuperahlr harriers 

to interhranch cooperation. they could n·ry nearly bring the ma­
C'hinNY ol gon~rnmenL to a halt. Fortunately. though they are 
barr iNs, they are hy no means insuperable. Still they do exist. and 
in the politics of national policy formation they arc real factors. 
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Also important, in such politics, is the individual factor-tht' 
personality, say, of a President, and the way in which he interprets 
the presidential function under the Constitution. To i lltht ratt· 
this, let us look at the impact, on both the separation ol power ... 
principle and the formation of pol icy, of two t went icth 1 l'llll 1 ry 
Presidents. 'William Howard Taft, a "strin const nu t ion i -.t." In·­
lieved, in accordance with the letter of the law, that tla· l'rt"..,idl'nt 
was and should be primarily a chief c:o:autivc. This was hi.; 1 till· 

viction. It suited his tastes; he had never held or sou~ht a k~i.;­
lative office, and much of his public experience had ht"<"ll in thl' 
administrative field. Accordingly, during Taft's tn111 1 hl' forma­
tion of policy requiring legislation was left almost wholly to thl' 
legislative branch-with results that were displeasing to tnany 
people who had voted for Taft and, in at least one instanle, to 
Taft himself. 

Woodrow ·wilson, who succeeded Taft, had likewise tH'\'l'l" held 
legislative office, but he had hankered for it ever since his college 
days, when he had practiced writing his signature in a copybook: 
"Thomas lVoodrow Wilson, Senator from Virginia." As a un in·r­
sity professor, he had highly praised the British syst('lll, whl'rein 
the chief executive is also the chief legislative leader. :\"i l'n·sidcttt. 
he acted according to his beliefs. He clid so happily. for IH· t'll­
joyed leadership and was a skilled persuader. Great domcst ic is­
sues faced the country in lVilson's first term. The national pol icics 
formed to deal with those issues would have been difkrent if \\'il­
son had taken a more literal and respectful view of the separation 
of powers. 

Underlying much of the argument about the proper role of the 
two branches, however, is the ever present conflict of intnests. 
When this conflict is reflected by the President advocating- one 
policy and the Congress rejecting it, we have a typical instance of 
legislative politics, to be considered at length later in this book. 
When, however, the interests' concern is expressed in terms of 
constitutional theory-when one group praises the separation of 
po·wers and another deplores it-we may say that those interests 
which wish to maintain the status quo in domestic matters tend 
to favor sharp separation and strong checks, while those_ desir­
ing major change are likely to favor presidential leaclershtp and 
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intnlnanch 'unpt'l.ll inti. Thi' is hera usc without n·ry stron)!; 
kaclct~hip. whit h it ~cltlnlll lmds within irs own ranks. Congress 
i., les., lih.clv to cnno;tnlt'l m.tj<lr new pnli<irs or change old ones. 
Con\n,l'lv. thl' Pn·.,idt·nt whn ch;ugcs into the lcgislatin~ arena 
clnn "'~tidY Itt·< ;Ill'!' !Jt" \\.tllh t h;mgc. through the enactment of 
tH·,,· law-,. It i-, 111•1 -,urpri,ing that the Sll·Lllkd "strong" Prcsi­
denh. thmt· ,,Jicl h.l\e ;h'illllll'llthat the jllh of the Prcsidelll in­
' lucln lt·':..!.i,J.llin· lt-.uln,hip. ha\l' .llllHt'>l unilonnly artnlsnl hittl'l' 
ho-,tility in the t<llhl'l\.lli\t' Lllllp. 

Till' Jl"'ition whit h an interest group tah·s on the question. 
ho\\T\'t'l'. may t hangc lrnm rime to timt·. It depends on what will 
lwncfll the g1nup mo,t at any gin·n momt•nt. If a "strong" Presi­
dent leads ( :t~ngn·~, toward goals which tht' group shares. it will. 
for rlu· lllcllllt'nt. hail his broad rcadin~ of his constitutional pow­
n~. II. larn. his lt-adnship takes Congress along roads which the 
"I'OIIJ> kars, it will dl'tlll\lllCC him for usurJ)in!! lc•rislative author-
~ '' M 

iry. :\n example of rhi~ was the shift in attitude of large numbers 
ol hu ... incs~•m·n and financiers. and their editorial spnkesmcn, to­
wanl Pre~ident Franklin ll. Roosc\'clt in his first term. l\Iany 
d tct·J-ed when. a 1 the depth of a great economic depression, he as­
suJnl'cl the role of leader and told Congn.·ss what to do, dri\·ing a 
gn·at mass of "rt'l'tl\·ery" legislation to swift cnactnH.'Ilt in the 
~priug of I !U:L They praised him for doing; this: they praised the 
Constitution lor hciug so remarkably lkxihk that it permitted 
him to do it. In I !1:\.J. howcn·r. and en·n mon.· in l9:Ei, Roose\'clt. 
st iII leading Congn·ss. pushed for "rdorm" legis Ia t ion (stock mar­
ket rcg·ulation, abolition of large holding companies, rights for 
labor unions) and for welfare laws that would increase taxes. Now 
the same interests which had praised the Pn•sident's legislative 
leadership and the llcxihiliry of the Constitution sang a different 
song: they suggested that the President was smashing the salutary 
safeguards of the: Const it 111 ion on his way to bcromin)!; a dictator. 

In the same way, many leaders of organized labor denounced 
President Truman's hroad inrnprctation of his cxccuti,·c power 
when he sought to break the railroad strike of 19·lli by seizing the 
railroads. :\t that time: the statutes prc:\·iously passed by Congress, 
dealing \\'ith industrial disputes. were satisfactory to the labor 
leaders. But in I !1-l i Congress enacted a new law, the Taft-Hartley 
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Act, which displeased them. And so in El52, when .\lr. Tn••nan 
again intervened in a strike, this time seizing the steel 111ill-;, Lt­
bor's spokesmen hailed his action as a proper excrcise of cxcct1t in· 
power. They felt, by then, that he was more sympatla:tic to their 
interest than was Congress. 

Once aaain then when the argument waxcs hot ancl hca\·v on-r c , ' . 
"constitutional principles," a certain amount of calli iotl'> -.,k.t·pt i-
cism may be appropriate_ The principlcs don't chan~t·, hut tlt1,-;e 
who defend them today may decry thcm tomorro\\ .. :'\ c\ en lit' Jt-..,.,, 
a completely dispassionate observer might correuly !t-el tlt;tt there 
is a real connection between the preservation of the .,q,;tr;ttillll 
of powers and the preservation of individual frcedolll in the 
United States. He would have to admit that many nat iCIII'> han· 
long remained free without any separation of powers, hilt -.,rill. 
what works in England, or Norway, or Australia mi~2,ht not nt·ces­
sarily work as well in the United Statcs. Our imp;tn ial an;tlyst. 
then, might view with some alarm the incn:ased mcr••ino of flttJC-.-.. ,...., 

tions and the enlargement of the pnwcrs of the Prc-.,idcnt. <>n the 
?ther hand, he might be disturbed by thc delays, eli\ isi<ltl'>, and 
mcoherence in the formulation of national policy \\"hich arc 
caused by the separation of powers and which show t h;ll the old 
principle still has vitality. Here is a rca] conflict of intnc'its in the 
highest sense: the possible good done by the separation rd JHl\\Trs 
as a deterrent to dictatorship, venus the possil)l<.: hann it docs l>y 
obstructing necessary governmental action in a pllsh-hut ton age. 
The question, of course, is not the formal abolition of the svstc111. 
~he issues arc whether and how much it can he modified it; prac­
tice Without endangering individual freedom, and \\'hct lin and 
how much it must be modified in practicc if the nat ion i tsclf is 
to remain prosperous and secure. 



he ]·tulicial brath h ol the national "ll\tTnment consists of the ;-. 

Suptclllt' Court. nt;thli~hl'll ""the Constitution and now con-
sisting ol a chid ju~titt' and eight ass<Kiatt' justices. and such "in­
ferior" ll'lkral l"lllllls as may be created by CongTcss. Since 
Congn·so; lttst actl'll in I il'\!1. thnt' han· al\\·avs been such "ink­
nor" courts. wlterl' trials arl' held and nTdicts arc rendered. The 
losn in the trial can appeal to a hi~hn court. and l'\"l:ntually. in 
sonH· instatllTS. he can appeal to the Supn·mc Court. :\ppellate 
courls, itH luding the Supn·mt· CtHtrt. do not try each case all over 
again; their function is to dcridt' whetiHT the trial in the lower 
court was lair. and whether the rulings of tht' trial judge on ques­
tions of Ia\\' \\'ere corrt·ct. 

The functions of the Supreme Court of the l 1nited States could 
be discussed. appropriately elllHtgh, in comtt'Ct ion \\'ith an analysis 
of the system of a separation of powns. ~lost of the signers at 
Philadelphia assumed that the Court might \Try occasionally sen·e 
as a "check," restraining Congn·ss or the Prt'sidcnt from unlawful 
acts. They did not foresee, ho\\'cver, that this third branch, which 
they considered the weakest of the three, would not only acquire 
the unquestioned authority to tell the other branches \\'hat they 
could and could not do, but would assume a still more powerful 

93 
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and much more afllrmative role. The Court has beco111e tl~t· 'dl 

prcme interpreter of the Constitution. \\7hen it says 1 hat 1 he < :c In­
stitution means a particular thing, that is what the C:on-;t itut ion 
means. Through the exercise of this great interpretatin· !unction, 
the Supreme Court has had a profound effect on our whole na­
tional life. 

The Court decides controversies because that is what a 1ollrt is 
for. It restrains the other branches, for that is its role in the sepa­
ration of powers system. But in the course of doing both 1 he-.e 
things, it does much more. It is the arbiter of the ft:deral system. 
when questions arise concerning the division of prnn·r bet ween 
the national government and the states. It is 1 he hoped-for shield 
of the oppressed, who believe that they have been clt-pri n·d of 
rights which the Constitution gives them and dq)("nd on 1 he ( :ou rt 
to redress their wrongs. It interprets the Constitution, applying 
the words which were written in the horse-and-bu~~y clays ol 1/H/ 
to the complex issues of the nuclear age. "\\'e lin: under a (:on­
stitution," Charles Evans Hughes said in 1D07, "but the c:onstitu­
tion is what the judges say it is." 

If language could always be crystal clear, and if states111en could 
imagine every public problem two centuries in advance ancl write 
succinct solutions to each one into a constitution, there woulcl he 
n? need for interpretation. But the meaning of words is often am­
biguous, even at the time when the words arc writ tt·n, and it 
~.hanges as the years go by. \Vhat, precisely, was the meaning of 

commerce amon(T the states," when the framers wrote that l>hrase 
• 0 

mto the Constitution in 1787 and provided that Congress should 
have auth · 1 " ,_ I · . · onty to regulate sue 1 commerce r )Id they mt end to 
re~er to all the buying and selling that went on in the country? 
~Id they mean merely the shipment of goods, for sale, across state 
hnes? Did the phrase include navigation? If it did, did it embrace 
all navigation, or only ships carrying freight? These arc all legiti­
mate questions about the intention of the framers when they 
agreed on that wording. The questions multiply prodigiously 
when we try to apply the phrase to conditions of which the fram­
ers never dreamed. The sending of messages by telegraph, for 
pay;. na~ion-wide telecasting; professional baseball, with teams 
playmg 111 a league stretching from coast to coast; airplanes ''seed-



Judicial Review I 95 

i11:2. .. 1.1~1 dt ilt i11:2. 1 11111d, 11, pt 11dlltl' rain-arc :til ol 1 hcse 1 hing .... 
,,, ;111\ '" till'lll. ··, •ltlllllt'1Ll' alllOll:..!. the stall'S .. ; 

.\nd '' 11.11 i ... llll'.llll I>\' the power of Congre~s to "rvgulate" such 
1 ,,lllllll'tn·: J),,l.~ tlti, l Llllsc authn1 ite t:ungress to prohibit certain 

kiJI(\, ol < • •tllllll'lll' '' hid1 it deems harmful. or is prohibition 
'illllll'tltin·~ dillncnr lt11Jil lt':..!,llbtinn? Cm Congress "reguLue" in­

lt't~lalc l•llllltll'lll' J,\' l'~'~'lll«lling it. as when it authori1cs the 

huilditt~ "' ;1 ili~lt''-1\ lnid~l· across a rin'l' which di,·idcs two 
.,t;trn: < >1 i, IiLli tt«H .t "n·~ubtinn" of comn1en·c. and thcrdure 

not \\itl1ill tl11· l"'''l't 1d t:,,ngn·,,; If all these prohkms-a1Hl 
tltl'tl' :ttl' i1111llltl'd, tll•lll' 1;1n ari-;e ,,·ith respect to the nreaning 

of j11.,t llJtt· 1 L111'1' in 1 l11' Cnn,l it 111 ion. it is easy to sec that the task 
of inrnptl'Ltl i11n i' l'"l'l1l ial :md significant. 

THE SUPREME COURT AS INTERPRETER 
OF THE CONSTITUTION 

Till' S11pn·ntt· <:nun ;t-,.,tlllll'<l this task because it had to in or­

d('l' to decide p;n I icuhr cases that carne lll·fnre it. For instance. 

wltt·n a 111:1n is ;tnntcd lor \ i11l:llinn a law of the tTnitecl States. 
·"' 

he tnay pk;td that C<n1grl's-, had no po\\·er to make the law, that 

thc bw i ... :Hcnrdingly null and \11id. and that therefore he has 

dottt' nothing illegal. ll11w can judges decide whether or not tn 

set hint ln'l' unless till'\' first decide ,,·hcther the Ia\\· which he \'io­

latl'<l \\·as <Jill' \l'hich Congrl'ss. under its constitutional authority. 
could propctl y lila ke? 

The intnprvtation of written documents-\\·ills, contracts, 

lcas(·s. onlinances, statutes. constitutions-is part and parcel of 

tiH~ \1'01 k of ,·irtually all courts, both federal and state. It is not 

!)ol\lctlting \dtich courts do \'oluntarily, "on their own": they do 

it only "·!ten they han~ to, in order to decide for and against the 

contending parties in a particular case. "'hen the Supreme Court 

interprets the Constitution of the United States, it is performing 

a ftiiKt ion which has come to be known as "judicial revie"··" In 

cases where there is a need to do so, the Court "re\'ie\\·s" an act of 

Congress to see whether it is a law which Congress had the power 

to enact or whether, on the contrary, the Constitution withheld 
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such power from Congress or prohibited its exercise 111 1 he par­
ticular fashion which Congress has prescribed. 

Judicial review extends beyond acts of Congress. The S11 pn·nte 
Court occasionally reviews the validity (constitutionalitv 1 ol ac­
tions taken or orders issued by th_e President, and i 1 fr~·q 111·ntl y 
reviews statutes passed by state legislatures. It docs thi-. whcll 1 he 
contending parties in a case present a real question, wh i1 h 11111 .., 1 

be answered before their rights can he adjudicated, c111111Tning­
the meaning and applicability of the Constitution of the l"niled 
States. 

The Beginning of Judicial Review 

Although a majority of the fr~m~r~ assumed that the S11pt 1 ·n~t· 
Court would have the power of JlHIIual review, and a It ho 11 .. h 1 he 
Court in 179·1 exercised that power in a forgotten, un 1-cp() rll:~ 1 1 ;1 Sl' 
which came before it, not until IH03 did it formally an 11 o 11111 c 

that it had that power and give its reasons. The stat II!(' whi 1 h it 
held invalid was an insignificant one, hut the 1H01 caw itself, ,\far­

bury v. /11adison/ was one which grew out of a bitter ]>lllitical 
dispute and so excited much public interest. 

In the background of that controversy was the first clear-nit 
party battle in American history. Thomas jefferson, in I xoo. de­
feated John Adams for the presidency. However, .JeffcJVJn and 1 he 
new Congress did not take office until March 1, I HOI. In h·In 11 ;•ry. 
1801, the members of the "old" Congress, umljHJ'>cd Lllgt·ly ol 
members of Adams' Federalist party who had already hee 11 de· 
feated at the polls but were still in office, decided to rc\\'ard Slllllt' 

of their political henchmen. They enacted a statute which estab­
lished additional judgeships and new positions of justice of the 

peace in the District of Columbia. For one of these po..,itions Pres­

ident Adams nominated a good party man, \Villiam :\Ltrbttry. 
The Senate gave its approval, and Adams then signed :\fariH11-y's 

"commission" or order of appointment as justice of the peace. 

The Secretary of State duly affixed to it the seal of the l 'nit ed 

States. In those days, it was the job of the Secretary of Stat c to sec 

to it that such a signed and sealed commission was de I i \T n:d to 

1 I Cranch 137. 
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1111' :q•J"'irrlt'l'. l'.trl 11,,. ll'llll ,f l'tnid,·tll .\d.tlll'> ;tnd the lellUrt' 
,,f t,i, ,....,,, tl·I.JJ\ ,of ....,1.111· ''~'''' •••111111'..:. lt•.tllt'tld. Itt the bstmintlll' 
rtr,lr 1111 ,,,,. lll<>lltitt·..: "' \l.tt1 It!. 1:-.tll. l•l'l••n· _]l'lkrson took ollice 

:11 11""'1. till'' "lltllli"t"lt- "' \l.ttlntl\ :tnd Sllllll' other :tppoinlt't'S 
\ll'll'lt-11. lllltkiillltd. in 1!1,· Sn~t·t.ll\·s ullitl'. 

]t·ll('l'"ll ''·" irr.tll'..!lll.llnl .tnd lt.tllll'll .J;tnlt·s \Ltdisun as his 
Sl'l Jl'l.ll\ "' S1.11l'. I ill' ]tlll'l"'ni.tns ktd prniousl\' dcnnunced 
till' 1."1 Jltiltllll' ',, .. 11i"" "' j"'"-~~·-.lrip' hY the .\d.tms administra-
1 i"" ;,, .111 .tlll'lllj•l ''' 111,. 1 qntdi.rtt·d Fnln.tlists Ill r;tpturc pcr­

IILllll'lll '''"'''" '" 1!1,. jlldi,i.rt\· .titer 1,,-,ing tht• presidency and 
C:t>ll'..!l''"· :\"'' tl1n ll'lll-.cd '" llltthn thi-, 'Tcdn:tlisl plot." as 
1l 1n dtTIItl'd it. Sn 1('1.11\ \l.rdi-."n dnlincd to ddin'l' the signed 

(tllllllli"i"ll'> Ill \l.lllllll\ .IIHlllrl' tllllt'l' \\'llll h;td been left elllpty­

lr;llldl'd t>ll \I.Jtlh !. 
\l.llllllt\· lollk k"..:,.rl ;Jttillll ''' tllliiJll'l \Ltdison In dcliH·r the 

1 lllllllli"i"" to lritJI. I It- jll'litit~lll'll the Suprclllt' Court to issue a 
,,.,it ,,j lll.llltl.llllll'> tlr.rt i ... :111 ,,rdn dircl'ling \Ltdisnn to ddin·r. 

'J lrl' ll':tl 'l"'''litJII lll'lt>ll' tlrt• (:tllll'l ,,·;ts \\'ht·rhn. under tht'St' t·ir-
1 tiiiJ'>LIIlt n. 11 lr:rd :1111 lr"1 it\' to Ctllhidn \Lnhury's :tpplication 

llll till' \1 I it. 
\L11IJIII\' Ltitlll'd tlr.tl it did. I It' pnintnllo a st;llutc- seC! ion 1:\ 

"'till' ]11di' i.tl\ .\11 "' 17~~~ ,,·!rich prmidnl that "the Suprt'llll' 
CIJIJll ... -.lr:rll lr:11 ,. l'''ll'l'l ''' i-,-.uc ... \\Tits of m;uHLilllllS ... Ill 
any ... lll''"'ll' lr .. Idilt:.,!, "lllll' under tht· autlroril\' of the l'nitnl 
St:rlt''> ... 'llri-,. \[;u h111' ur~nl. !_!;tit' the Court authoritY to do ex-. . . . 
;u tl)· '' lr;rl lrl' ,,.;,., a-,kill•• it lo do: namelY. lo issue a writ of 1nan-.--. ' 

d:rmtts '" _l;llllt's \Ltdi-,oiJ. "·Ito \\·as. ccnaiuly. a pnson "holding 
olluc 1111dl'r tire :tlllhorit\' of the l'nitcd States." 

Tlrl' Suptt'lllt' Coun dn·idcd that it had no authority to issue 

tiH· 1nit i11 this Ctst·. It agreed that the slallllt' purported lo 

;tllrlr"ritl' ir '" d" so. Bttl thl' slalllle. said Chid .Justice .John 
\[; 11 -,lr:rll in the lirsl Ill his ma1n· Ltmous opiuions. was in conllicl 

\\'ith !Ire Consliluliou. Rt'lllt'lllhn th:tl \Lnhury had rome di­
rectly(() till' Sllpl't'llll' c:lllll'l. lie had 110( petitioned some lesser 

courl, and L11n appc;rlcd to the Supreme Court: he had. instead. 

ill\'llkl'd the "origitt;tl jttrisdic~ion" of the Supreme Courl. The 
statute appc;trcd to gin· him the right lo do this .. \nick Ill of 
the ( ;()JISI i1111 ion, hu\\'t'\Tr. expressly con lines the Supreme Court's 
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"original jurisdiction" to "Cases affect ill~ .·\mba-;-;adot "· , ,, hl'r 
public "Ministers and Consuls,:! anrlthose iu \\"hic:h a Sratl' ... h;tll he 
Party." \Villiam Marbury was not au amba.,-;aclor 111 ;t Jl"l'li, 
minister or a consul or, certainly, a state. Cnclcr tit<· ( :"11"1 it''' i1111. 
therefore, the Supreme Court had no right to take ori~inal jttri .... 
diction of his case. Congress had tried to gi,·c it that ri~hr. hy 
enacting section 13 of the Judiciary Act, hm it c:oulcl 11111 do so. 
The Constitution having specifically limited the Supn:me Court's 
original jurisdiction, Congress had no po\H:r to t·nla 1 ~c it. 
Because section 13 did purport to enlarge it, sc1 tion I:~ ""·"' in con­
flict with the Constitution. Ami, said ~larshall, wltt·n such a toll· 
Rict occurs, there is only one thing which the jtHl~t·s can clo. They 
must uphold the Constitution, as a "superior paramount law, ... 
superior to any ordinary act of the legislature .... :\ law n·· 
pugnant to the Constitution is void." So the Suprem(' ( :ourt lt<:ld 
section 13 unconstitutional, null and \'oirl, and s<.~nt :\larbury 
away, still empty-handed, because the Constitution had not aut h1 11·• 

ized the Supreme Court to act on his petition for a \nit ol man­
damus. 

The notoriety of this case and the force of :\Jarshall's O)Hillon 
made Marbury v. Aladison a landmark in coustitutional history. 
The Chief Justice did more than just dec-ide the case: he assertt'cl 
that the Court had inherent po\\'cr, in casc·s properly bro 11 gltt 
before it, to order the executive to perform aclmin ist rat in· acts. 
and he set fortf1 convincingly the reasons why the court had to 
review the validity of congressional legislation. N('vcrtheless, fifty­
four years passed before another act of Congress was hclcl invalid. 

During that period, however, the Court fairly frequently passed 
on the validity of the acts of state legislatures and found r h<'m t 0 

be in conflict with the United States Constitution. The first 0 [ 

these cases was Fletcher v. Peclt/1 a dispute over title to property 
in Georgia. One of the claimants asserted that his ri~ltt to the 
property was based on a grant made to him by the state Ie~isla­
ture; the other answered that the grant had been later revoked, 
also by the state legislature. The Supreme Court held that the 
second statute, revoking the grant, was unconsti tut ion a I hcca usc 

2 This refers to forcigrz diplomats only. 
:-1 6 Cranch 87 (1810). 
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it \iohtcd the jliiJ\I,IlJII of .\rtick I. sectiun 10 of the Constitu­

tillll tiLtt ··:\() St.ttc ·d~:tll ... pa's any ... l.aw impairing the 

<J!Jli:-;:ttillll <d ( :,,1111.1< t,_ .. The original grant. acrunling ttl ;\lar­

..,ltall. < l<".ttcd :t < ''1111.11 tu:tl nl>lig:11inn on the state. "·hid1 was 

"in1p:ti1nl" l1\' th<" ,tdJ,<'qucnt n·\-<h.lliun. 

Slt•,Jtly :tlt<"J F!r"!t hn ;·_ l't·c /;, \Llhh:dl led the wav in solidifY­

in~.!. tltt' Stljll<"llll' Cc,ttlt·, l'"'iti•'n :h the final interpreter of the 

C()JJ,titlttillll. ·1 h<" 'Ltl<''· :!Iter :Ill. lud cnurts too. and on those 

ccJIJJ h ..,,tt '''Jill' jud:-;<·' ,J, illlpcri11us and. in thnsc daYs. as Lunous 

ao; \f:tJ,Jt:tll. The"· 'Lit<· CIJIJrt j11<lgcs did not object to judicial 

n·\ ic\\·, IJIJI tlt<"y < hint<"d that the highest court of a state had a 

right Ill int<"ljJI<'t tit<· CI>Jhtitutic'n ju~t as finally anti autll<lrit:l­

tiH·h as th<" lti'.!,IH·q < ''1111 11! the n:llion:d "ll\'<Tnlllent. \larshall. . . ~ 

ho\\l'\l'l', did II<Jt ..,Jtan· the \icw that tht· Supreme Court was 

JII<'JTiy thc "ltighcst < oun of the n:llinnal go\ermncnt" tl\1 a par 

with tltt· highnt <llltrt 11( e:llh state. To hi111. it \LIS the highest 

coull ol till· cc>lllllly, :utd he and his colkagut·s acted accordingly. 

In t\\·<, t·:tlh· <a..,n. tht· Supn·n~t· c:ourt insisted on accepting ap­

peals hom state 11111rh in cases in\oh·ing the meaning of the 

(:on..,titutiun, t'\l'll tlt<JU"h the hinhest state cuurts had alreadY 
~ ~ . 

pas..,('(] upon tiH·n1. .\t first there was resistance. Once. when the 

l'nitcd Stat<·s Sttpn·nH· ( :•HJrt's decision differed "·ith that of the 
\'iroinia SIIJll'l'llll' court. the indinnant \'iro·inia ].IJ(]oes refused ,-., .-.. ~ ' ~ 

to issue the ll<'<l'ss:try 1>nkrs to enforce the decision. But 1\lar-

shall stuck to his guns. and the growth of the nationalistic 

spirit l1clpcd hi111. The people of the l'nitcd States accepted the 

Court's authoritY to rn iew state lenisl:uion. They accej)tt'd its 
/ \"" . 

as..,nt ion of power to ht· the final judge of const it ut ional quest ions, 

e\'l'll \\'ht'll such questions had been dealt with in state courts. 

:\nd t'\TIItllally. at least. they accepted its right to im·alidate acts 

of Congress, propounded so eloquently 111 ,\larlnuy t'. ,\ladiso/1. 

Early Objections to .Judicial Review 

The Constitution itself docs not expressly gi\-e the Supreme 

Court the power of judicial n.•yicw. It does not say a ,\·on! about 

the subject. :\lost of the framers assumed that the Court m.ndd 
ha\-e the power because of the nature of the judicial process: how 

could cases he decided otherwise? Hm\·e,·cr, for a period lasting 
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more than seventy years, not all of the cormtry\ lcadt·•.., ;r~J<Td 
that the Supreme Court possessed this implil'cl ri~ltt 111 jttdi< i.tl 
review, and even today the legitimacy of its JHH\Tr 111 l11dd ... urtttt·.., 
unconstitutional is sometimes quest ionecl. 

Two major objections have been made to the icl<"a tiLtt tttHitT 
the Constitution itself the Supreme Court Ita ... tit(' 1i~ltr. tlllcnr~lt 

judicial review of federal or state statui<''>, 111 IILtkt· J,ittcli 11 ~ 
interpretations of the Constitution. First, c-on.,ickr a c ;r..,t· "'ll'lt'itJ 
the Court strikes down an act of C:on~rcss. \\'lty ..,, 11 11tl d t I I<' (. r, 11 1 1 

have the last word as to the meanin~ of tltc Cothtitttti" 11 ~ ·rhc 
members of Congress, who passed that Ia\\', and tltt· l'tt" ... idt·tJt. 
who signed it, are presumably int<:lligC'nt and upr i~~l1t lllt'tl. ;111 ci 
they are all sworn to uphold aJJCI defend the C"n.,tittllillll. II rltn· 
say that the statute is constitutional, why should th<" ( :orrn sav rlt;r~ 
it is not? And if the Court docs say this, with binclin~ autlt11 1 .irv. 1s 
it not thereby becoming supreme in a ~onTnnH·nt in \\'hie h it is 
supposed to be only one of three r:o-r·q11al lnanciH·.,~ 

Today, the Court's authority to declare ans "' ( :on;.!,n·..,s rrncnn­
s~itutional is so generally accepted that it scelll'i ..,tartling 111 'JIIl''i­

tiOn it. Yet as good a lawyer and as great an :\llrcrican a<; .-\In ;tltalll 

~incoln questioned the conclusi\'en~ss of.the c:"urt's int<TJ>ITta­
tlon. In his first inaugural address 111 IH(d, Lincoln a~n·('d that 
to settle a dispute between incli\'icluals in a la\\''>llit. th<" C:111111 
might have to rule on the validity of a staltttc. But he strggt"stcd 

that only those individuals, and people in situar ion<; idt"IJI ical to 
theirs, should he considered bound by i 1 s clcc- i'>ion. TIt c C:o 11 rr !J c 

implied, was not necessarily the final intcrpn·t<T of tire ( :orr-;t.it 11 • 

tion. If it said, as it had in the ])red Swlt case ·I four H·a l.'i hdorc 

that Congress had no constitutional po_wer to proh i l;i 1 si;I\Try i 1 ~ 
any territories of the United States, thrs SC.:IIlt·ci tit<' fat<' of Ured 

Scott, but did not determine the constitutionality of what ( :1111 urcss . . ,--, 
had done or might do. As an mtcrprc.:tatJcJJI of rite c:onstittttion, 

Lincoln said, the Court's decision ":as "c.:nrirlcd to g1eat rcspl'ct": 

Lut it was not the last word. In Lmcoln's \·iew, tire CJIIl'slinn of 

whether Congress could prohibit sla\-cry in ll1e tnrilories was still 
unsettled. 

4 Drecl Scott v. Sa7Uiforrl, J!J llo\\'ard 3!J3 (lH.'ii). 
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.\ dillt-11·111 Li1HI .,j , l~.tllcn!..:c I•• the r,,Jc uf the Cuurt as inter­

pll·tcl "' tltc (",l,,titttti<~tl .lll"l' in cutllll'l·ti,,n \\'ith the dispute 

,,,t·t tltc ttttl" tt.tttt1l' 1d tltc il'd.-1.11 '''lt'nl. If (:ongress lll;ulc a bw 

and tltc Cllll1t 11j•llr'i~l tl1.1t l.tl\, hut the pc•1plc ul lllll' or lllore 

,t.tln tltllll!..:ltt tl1.tt till· l.tl\ \\.1' lllll(lthtitutiutLtl. \\hY. llllt"e ;tg;tin. 

~hcntld tlw <:1,1111 ILt\l' thl' lltt.tl ,,1\; l'he (:unstitutiun alluts ccr­

t;lin jllll\ l'l' Ill till' n.tl i1 111.11 !..:"\ l'lnllll'nl ;Uid l'l'St'\'H'S !II ht'l' j>ll\\'ers 

111 till· ,t.ttn. \\.ltct1 ;111 ;Ht 1d till· tLiti,,tt.!l g•'\t'l'lllllellt is chal­

h-n~l-d lilt tltl' C!,11ltttHitlut it j., 11111 based un ;In\' P''"'lT specilicalh· 

gr;tntcd 11, tl1.tt ~~ ,, l'1111tll'ttt. \\ hY ,huuld the Supre111e Cuurt he 

tl1t'tllttpi1l.; I hl· (·,lll\t j.,, it,l'll. ;1 p;u·t ul the ILitional ).!.ll\l'lllllll'll!. 

'I,, lt.t\(' tlll'tlll,,-,, '" thl· n.lti,,n;ll gu\t'llllllt'llt decide \\·hcther 

lt'1Ltill 1"''\'''' ILI\t' lll·,·n .Jil.,tted to the ILitiuH;II gu\·ernntcnt or 

tnl't\cd 1" till· 't.ttt·, 1\llltld Ill· like h;l\illg ;1 \\'urld Snies g;11ne 

llllljlitcd 1,, tltc '"'"titllll' pitthers ol u11e ul the cunteHdiHg 

t<-;ttlt'. ·I [,j, 'tltttt,11t. th•111gh n•'t ill,,gic;ll. nner \\;Is persuasin· 

l'llllll~lt '" < ·'"''' tltc ( :"'" t lltllt It il';11· of repris;ll, and it was 

a''tllltcd 111 ILI\t' lll'l'lt !.tid 111 reo;t [,,the Ci1il \\';11· .. \s we shall 

'>l'(', ,,,,,\ ('\ l'l. it \\ ;), ll'\ il ('ll. itt ,[ igltt h· altnnl f, ll"lll. in I he I ~l:-,O's. 

l>npit.- tile,,· ll'tlllll'ttt llllttrl,\l'lsies. the Court has long sinrc 

IJ,., llllll' nt.JI,[i,ltcd ;h till' chid ;n hitn of kdnalislll and the 

llltilll.tlt' iltlt'l['ll'lt-r '" thl· (:,,lt,tittltiotl. B11t we ntust al\\·ays re­

llll'lltlll't tlt.lt in pl'll••t111i11g tltl'"t'IIIIHtions. the Clltnt ordinarily 

d"n 11111 Ltkl' tl1t' initi.tti\l·. Its n·ntr;ll juh is 111 decide the LISt'S 

"·[,j, l1 "tiH'I jH'"I'Il· In inC!. hl'lore it. OnlY when that duty requires 

itt" d" '''"ill it illtl'ljlll'l the Constitutintl. \Ltny cul\stitutionai 

q11c~ti••ns. tlll'tl'lcnl'. ILI\t' uenT been decided by the Court. It 
d11n 11"1 1 <'tllll'r ;11h i,,ll \ opinions: ;utd it rd11ses to decide a case 

\\'I It'll t'i tltl't ol till· c• lllll'nditt•r 11;nt ies bcks a direct. suhstant ial ..... 

intt-rt''t itt till' 11\ltcon~t· "' tl1e cuntl'!1\lTS\'. The Court is the fmal 

intnpn·tn only 111 th•N· ptm i,illtts of the Constitution \\·hich it 

has I" i 111 l'1 pre!. 

INTERPRETATION OF THE CONSTITUTION 

The Instruments of the :\:ational GoYernment 

Thc c:onstitution, as \\'chan· seen. cstablishecl institutions or 

instruments of goH-rnment; granted po"·ers to the national gov-
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ernment and left other powers in the states; and limited tht· ..,( ()pt· 
and exercise of power by both national and state ;_;o\·t·Iniilt'llh. 
In all o[ these respects it has needed interpretati(JII, and jlulici;tl 
controversies ha\'e required the ~upreme Court to intt·rplt'l it. 

The first instrument set up by the Constitution i., till· k:.,!.i-.,Lttin· 
branch, the Congress oi the United State~. In it i.., \c'>tt·d "all 
legislative power." Docs that mean that C:ong n·.,., i.., p J() hi hit cd 
from authorizing the President, or the executi\T l>Iallt h. to In;d;,t· 
rules and regulations that have the force and dint of Ltw~ (:an 
it, in this way, share the Ia w-mak i ng authority entn1.., t cd to i 1 ~ · 1'1 lt' 
Supreme Court has said that it can, hut only it the t'Xt'! 111in··., 
discretion, in such "law-making," is clearly ddin('(l and litnitt·,J. 
and only if Congress insi'itS on procedural saft·guan\-; l!l pn·n·nt 
the executive's action from being purcly arbitrary. 'I he C:oun ht'ld 
unconstitutional a statute \\'hich very broadly cmpowl'rnl the 
President to prescribe "cocks o[ fair competition" for any or all 
industries when he saw fit, without adequately indicating wh;ll tilt' 
codes should contain and without requiring that an industry 
should be given a hearing before becoming bound by any such 
code. 

The meaning of "legislative powers" has lJeen crucial t ()() in 
decisions involving pc,ople who have been charged wi; h .. ,:on­
tempt of Congress." These have been people who, havin).!; been 
summoned before a congressional committee, are orckrccl to 
answer questions and flatly refuse t~J do so. Can Congress coinpel 
them to answer? vVhen a congressiOnal committee tints in\cst i­
gates, is it exercising a legislative, law-making power? In one such 
~ase, the Court suggested that Congress was usurping the judicial 
function. In other more recent cases, a minority of the justices 
ex~ressed their opinion that Congress had no right to hold investi­
gatt~ns for the purpose of harassing m: "exposing" people. The 
lead.mg case on the subject, however, mr.ludes congressional in­
vesttgations within the meaning of "legislati\'e powers" if the pur­
pose is to find facts which may help Congress clo its law-makino· 
job. ~ 

!he constitutional powers of the President, ancl the relation­
shtps between the executive and legislative branches, have also 
required interpretation. If an official has been appointed by the 
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l'rnidt"Jll ,,iii! I!Jt" ,,,ll,t'llt ol the Senate. ran he he tired hv the 

Prnidt"!lt 11iiiHllll rhe SetLIIe's consent? The Constitutitlll dues 
ll<ll t·xpH·"h· .;;J\: ln11 when the <Hhted otlirial brings suit l<ll" hi~ 

,al;uy. till' (:<lttlt lllll't decide wh;ll it implies .. \g;1in. what ;ne 
till' lilllil.; ,,j !Ill' I'Inidcnt'.; "t''\erutin· IHl\\'l'l'"? Suppose c:llllgress 
p;h,t·d ;t l.t\\' ;tutltlll i;itl\.!, the Pre:-.ident to take n-ruin steps if a 

..,,,ikl' rlllt',tlt"!led rill' ]'tndtJ<tion of ddensin· weapons. Then a 
... ret"!..,,, ikl' did,,,, 111 in \\.II time and the President, deciding th;u 
thnt· ,r;tlllllll\' 'tep., ,,.,,uJd t;1ke too long. issued an order for the 

l'nirl'd SLtln C!.'''''llllllt'lll t11 take ll\er the steel mills. Did he h;l\l' 
a rigltr ,,, d,, thi-,. a.; .. , hit·l t'Xt'llltiH·" or as "commander-in-chid"? 

If. in rl~t· ;th'l·JH t' "' ;til\ 'Lllllle. he could properly han· done il. 
did the t·xi,lt'IH ,. ,,j rite ~utute prt·snihing other pron·dures 
qualify or dntl'll\. hi-; ,,,lt,litutional IHl\\'t'l' to do it? These ques­
tion-;, and Inany llloJt·. ;dHIUt the powers of the President h;ne 

conic !Jd, •n· the Supn·tnt· ( :ourt for decisiun. I kre. as in the case 
of ;uni>i'..!,llities \\'irh rnpt·t 1 to ( :ongrcss's pmH'I'S, the Court inter­
]'1"('1~ thmt· cLill't's (lt the Con ... titlltion \rhirh established the 
in..,lltllllt'llt.., ol go\t'lltiiH'Ilt. It has pnmitted considerable IJ)ur­

ring of tl~t· original ,!Jal pnc ... s of the lint'S st·parating the legislati\'t' 

and exccutin· brant hn hv alll>nn·ino a Iaroe anltnlllt IJf what is . ,""'' ,:-'\ 

J'('ally t'Xt't'lltin· "la\\·-n~;1king." .\nd it has incline(\ to consu·uc 
broadly the Prc-;ident's )Hl\\'l'l'S to conduct foreign policy without 

congTcssional intrusion. :\t the same time. it has occasionally 
checked the exercise of presidential po\\'t'l', as \\·hen it nullified 
.\Jr. Truntan's order sei;ing the steel mills on the ground that 

the order conflicted with an act of Congress. 

The GratH of Powers and the Federal System 

In the federal sy:-.tem t•stahlishcd by the Comtitution, ccrtam 
specific "entttneratcd" powers \\'t'l'e granted to Congress .. \s we 
ha\'e seen with respect to the po\\'cr to regulate comnterce among 
the states, the nu:aning of the clauses "·hich grant these po\\·crs 
is often unclt-ar. :\nd except for the broad statement that all the 

pm\'ers 110t delegated arc "n:sern.·d to the States." the Constitu­
tion is virtually silent with respect to the rights of the states in 
the federal Union. It is not surprising that, beginning in the 

early I HOO's, cases arose in which the actions of the national 
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rrovernment conflicted with those of a state, or \·icc \cr-.;t. h n· 
0 

instance, Congress passed a law under \\·hich ships \\TIT lit t·tt-.t·d 
for trade along the Atlantic coast. The state of Del;l\\·;11 , .. 11 \iII'.~ 

to improve the health of its citizens hy gettin~ rid ol lllll'>tjttitt~­

breeding salt-water marshes, authorized the huildin~~ ol a d.tttt 
across a creek in Chesapeake Bay. The dam \\·a-; intcnckd '" -.ltttt 
off the upper end o[ the creek from the tide; unlollllll;tlt·lv. it 
also blocked the channel for vessels sailing up to till' IH·;ul ol the 
creek. A commercial sloop, licensed under tl1e kdnal b\\·. -..tiil'd 
up the creek and smashed into the dam. The CJ\\.IIl'l cd tilt' "'""!' 
was sued for damages. His defense was that Jklawatl' l1;ul nc 1 c ntt­
stitutional right to authorize the da111 ancJ~s 1 hat c rn·k. I, 11 it 
obstructed interstate commet-cc. Jkre was a conflic 1 IH'I\\.tTit tltc 
national power over interstate comntet-ce and tl1c ... ratl··., ]HI\\'tT 

to promote the health of its citizens. It was a minor di..,lllltt·. '" hl' 
sure, but it was typical of the kind ol constituticntal ljltntitlll 
which the Court has frequently had to answer. In dec iclin~ 1 ; 1-,t·s 
like this, the Court is, in a sense, actin~ as the umpire ol the· lt-dcral 
system. 

The clause in Article I, section H authorizing Con~n·..,., Ill ll'~tt­
late "commerce among the States" has been the cit id ..,c lltn 1· of 

dispute about the conflicting powers of the states and till' ft.clcr;d 

government. It presents nro major questions. First. \\ILit i-; tltt· 
"commerce" which CongTcss is authorized to l'<';_!,ttlatl'~ St"c oncl. 
can the states exercise their l1istoric powers to re;_!,ulatc loc ;tl aiLtir'i. 
:vhen such state re~ulation incidentally prohibits sollll' lclllll'i cd. 
Interstate business or makes them kss profitabk~ (TIH· c ;t-,l' ol tltl' 
darn across the creek raised tIt is second q ucst ion.) 

A~ to the meaning of "commerce alllong the Statn." (:!tid 
.Justtcc :l\Iarshall, in the early days, c:onstn1cd the word-; l>rlladlv. 

Then, as we saw in Chapter;~, for a hundred y('ars till' Stlpn·n;c 
Coun tended to interpret the commerce clause IIH>n' and llH>IT 

narr?wly. Congress, it said, could re~ttlate the t ransporLtt ion of 
t~ngtblc goods, for sale, across state lines-but c\'Ctl such r('gttla­

~lon was disallowed in Hammer v. lJrtgenhart. It could control the 
Instrurn f . ·1· . ents o transportatron-sat 1ng vessels, steamboats, and rarl-
roads But 't l l .l . I 1- f. . · · I cou d not pro 11 Jlt a monopo y o sugar n.· tnlllg. 
even though the sugar was to be sold all over the country. It could 
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TJnl Jc~ttl.ll<' l.tlu11 <IIIHlilions in 1o;tl mint·s or make marketing 

ndn l11r l"'tdlt\· nt.td .. t·h. dc~pile lht· Lilt 1ha1 the t'll;tl was to be 
~llipp~'d ;11 111" ~Lilt' litll'' ;ll!d the chickens had been brought to 
1n;nJ...c1 11,•111 ,,IIJI'r ,Lttcs. \LtnuLHturing. mining. and marketing. 

the C11t111 ,;tid. \U'll' ;IIIItH .tlmancrs: tht·y were nut subjens whidt 

(:on~ I<"" < '•tdd 1 c:.,:td.ttt'. !his w;ts a far ny from \Ltrshall's der­
Ltr;ttilllt llt.tl Clltl:.,:ll''' lud the jlll\\'tT to gtl\'tTn "that rommtTre 
wlli1 It 1 '•tH <"llh ntlll\' Sr.tll'' tlun one." 

h•r \'\·;n, a '111111:.,: JIIill1•ri1y of the Supreme (:ourt-often four 
ju'l i1 n 11111 1d nine di,;tglccd with the narrow construction 

Lt\IJJ\'\1 I•Y tlte nt.tjt•l il\'. F\entual!Y. in l!l:ii'. the commnn· clause 
wa' gi\ <'11 ;t nt·w. lntl;td intnprctation. In a series of major derisions 
fit•ni 1!1::7 tltllnt:.,:lt 1!111. the court ,aid that Cllllgress did. after 
all. l1;1\ <' JHl\l"lT Ill regulate manufaeluring. if the goods being 
Jn;tnttLH lttrcd \\Tit' dntincd lnr sale anoss stale litH'S. :\s the years 
\\Till h\'. "< omn~t·nt· an1o11" the States" "·as construed to include . . ..... 

mo'l p• i' all' t'lllnpri,c in the coumry. Old derisions. including 

thl' tliH' in 111111/lllr'll'. /)ll•'t'llllllrf which had said Con\!'ress larked 
~ \' 

aut IIIli i1y to prohibit tltc shipment of gtHlds made hy child labor. 

wnc dt'llllttthnl :ntd "ll\nrulcd." l'ndn its power to regulate 
"< tJJllllll'llt' among the St;llt'S, .. Congress could no\\· yalidly re­

quite l'JIIJlloyns to bargain collectin·ly with their employees. 
(Colll'd in· h;trgaining. it was suggested. would promote industrial 

pt'acc and pre\t'lll slriJ...cs. strikes prcn·ttt production, production 
is llt'Cl'S~a!\' if tltcrc is noinn (0 be anv l'Omlllt'l'CC': therefore. [0 

• ~ ~ i 

impt>..,t' a rcquin·nlt'tll of colkctiH· bargaining is an appropriate 

way to pronH>It' or "rcg·ulale" commt-rrc.) Soon the Court was 

saying. clearly. that all cmployn1t'nt in connection with the pro­

dttct ion of goods dcsl ined for interstate commetTe "·as "·ithin the 

regulatory JHIWtT of Congress. "The commerce power," wrote 
.Justict' Clark in l!J:d, "is Cllllllllellsurate with the economic life of 
the nat ion itself." 

In handling the second question raised by the commerce clause 
-the scope of state power-the Supreme Court seems to haYe 

reached agreement on a few basic principles "·hich guide its 
decisions. H a state law is intentionally "discriminatory"-that is, 

if it is intended Lo give businessmen inside the state an advantage 

over their out-of-stale competitors-it improperly "burdens" inter-
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state commerce and is therefore unconstitutional. For in..,LIIH <". a 
state might wish to require that people who ~o II om doo1 ·I c • clc 1111 

trying to obtain subscriptions to magazines puhli ... lll"d i11 ••1lw1 
states should pay a license fcc before startin~ on tlll·ir JCJIIIH!.... 
But such a law, directed at magazin<"s publi ... hl"cl ()ltl.,irf,~ c d tl~<· 

state but not at those published withiu the slat~.:. would lw di ... -
criminatory. It would impede interstate CCJIIlllll"l c c the 'i.tlc ol 
magazines across state lines-and so woulcl be \·oicl. 

More difficult questions arise when the· -.tate.- law i-. not di .... 
criminatory, but applies to all alike. :\sa lu·ahh mc;l.,lllt". a -.ratt" 
might say that all milk, before being sold insicle thl" .,Lilt" . ..,J.cndcl 
be pasteurized within the state uncler the warc hlul cyc· ol "'-lie 

inspectors. As a provision for safety, itmi~lll require 1 hat any Lt 1 ~<· 
vessel entering its harbors shoulcl be steered up the c haiiiH·I hv 
an experienced pilot licensed by tl1c state. To rai ... e n·n·JJ•w. it 
might levy a tax on all sales, including the sale of good-. IJJIIII~llr 
in from other states. If any such laws directly conflict with an 
act oE Congress they arc, of course, void, for ac:rs of CotlgH·-,., ;ttT 
"the supreme law of the land." Often, howe\·cr, C:ongtt·..,., ha-, 1111 t 

acted at all on the particular matter dealt \\"ith by the .,tatt· );1\\·. 

Under such circumstances, is the state law \'a)ic\~ 
In decidin()" this <JUCstion, the Court attelll[lls ro ""IJalanc <" rile • 0 

Interests" involved. It tries to measure the illJportallcT ,,f ll;l\·ino· 
tl~e particular subject-milk pasteurizar ion, for in.,talltt·, 111· pot:~ 
Pilotage-dealt with uniformly on a nat ion a) ba-.i-.; i 1 '""""iders 
'~·hether the subject is an appropriate 011e for vari<"d local rcgtda­
~Ion; how much the staLe law benefits the state, and lt11\\" Sl"tillu ... J v 
It obstructs interstate trade. The dec-ision in eac:It case (and 1 htT~· 
are several of them every year). depends on t.he application of 
these standards to the particular lacts. In dealing with t IH"'it" proh­
~~ms, the Court quite consciously continues to )Jlay its pan as 

um · " pne of the federal system. 

hI~ ca~es involving the commerce c:lausc and in other Gts<.·s, too, 
t e JUStices have frequently found oc:c:asion to express t hci r ideas 
about the nature of the Union. "The guvnnme 11 t of th<.' l 'niou," 
wrote john Marshall in McCulloclz v. Marylrwd) "is, <.'lllphatically 
and truly, a government of the people. In form and substance, it 
emanates f 1 . 1 rom them." More t tan a century later ;mot H.'r great 
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j1~<L:t'. l~t'llj.nnin .'\. C.11d"'~'. decLnl'd th;ll "The Constitutital 
,,;~~ IJ.IIJII'd IIJ"'Il tilt' tht'IIJ\' that the pt·oplt pf the se\·eral States 

IJJIJ~r 'i1tk ••I "'i1n l••·..:('riH·J. ;u1d that in the lt•ng nm prosperity 
and ~.1h.1titlll ;nt· in lllliPJJ .uHI not di,·i,ion." 'l'hese were mere 

tlit ltl. 111•1 d('t i'i~•n' 111 till' t:n1111. l'l~t·v WtTc not n·en hisn•rical 
,t.llt'lllt'lll~ 'd 1•1 • '' t'll ;Ht 111 ;JcY. But the first \\·as an expression nf 

()JJitli"rt '' I1i1 h inlltlclll I'd !Ji,tnn·. and the sn:nnd was an echo of 
a11 l1i~r"1 i, 1111111 dt·t i'i"11 l••r in l~ti~l in r,·x,ls 'i'. 11"/ult' ;, the 

SI!Jllt'lllt' < :~llllt IJ('Id 'lJlLill'h· that tllll'e a state joinetl the union. 
it 11 •Jiid 111., t·t k.l\ t' it. I he l'ninn was "nne and inseparable." 
I l.tllil'l \\'t·h,tn h.11l 11 il'd in 1~:\0. "tw\\· and forncr." The 

Slljllt'lllt' c:,llllt. t'\t'llltJ.tllv. dccLned that he was right. 

Limitations on CoH·rnmt·ntal Powers .\fleeting Property 

'I Ill· < :~ lll't i 111 r i. 111 t·,t.tl ,J i~hcs ithl rtlllll'lliS nf gnnTnmt·nt and 

.~Llllh l'""t'l '" tht·Jn: it :tl"1 rco;traino; them .. \side frntll the im­
plil'll tnlt it ti1Hto; ''hit h keep the states fnn11 usurping kderal 

P''"<'l .JIJ<I \itt' \t'J~;t, tl1c restr;tints ILI\'l' twn g·ctHTal purposes: 

till· ptlllt'tlilllt <d propnty rights and the pn·sn\·ation nf \\·hat 

ha\l· < tlllll' 111 ht· Klltl\\11 ;ts "indi,·idual rights." In each c;tse. it is 

tilt'' it•Lttitlll ol tlll''l' rights h\' goi't'UIIIIt'/11 (State or national. as 
till' Ll~t· JJJ;I\' lit· I whit l1 the Con ... titution seeks tn pn'H'Ill. 

.\ IILijor jJIIJit't titlll ol pn•JHTI\' rights. at kast as the fr;tnlt'I'S 

'a"· it. "·;1s the< Ltll'>t' in .\nick I. section 10 ftlrhidding the stale~ 
to nuh.l' J.l\, s "iiiiJl;lil in" thl' tlhlin;ttinn of contracts ... This dallS( ....... ,.., 
1\·ao; llttdnsi<Hill dilkn·rtth· iJ,· dillnent peopk. and the Coun wa~ 
lolt('d to intl'ljlll'l it in '"llll' Ltnwtts c;tses. Till' most signilicmt 

<jllt'stitJII ah<llll it aro,t· frotn the Ltct that after issuing a chartt'l 

to a t<lrpiJratit•n. ''itlliJIIt any limitation (lr time or express right 

to n·\<JKl' it. a stare :o.tlllll'tillJes sought to re\okc the charter and 
IH"s!IJ\\. it 1Jil :-.tlllll'lll)(ly t·l~c. The originally chartered corporation 

)>IIJil'~i('d that this l'l'\t)(ation was ;Ill impairJill'lll of the Slate's 
ohli;.!,;ttioll of rorJtracr. ·rhe Supreme (:ourt in the J)ar!IIIOIIIh 

Collt·p,t· Ll/.11' ,; <tlll'llllJt·d the clause strictly against the state. It 

tl1t1s upheld property rights: it also caused the states to change 

;, 7 \\'all. '/110 11:-:ti~l). 

1; 1 \\ h<".llllll :·d:-: tl:-:1'1). ·\r~uing ,1, alltl!IH'\ l111 llartnHllllh College. llauicl 
\\'d 1q 1·1 ,poke llHI\·iugh: "Sh<" i~ a s111:dl rollq~c. hul 1hcrc arc those 11ho lli\C her~·· 
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their ways, so that today the organizers of a corporation rnl't\·c 
their charter only with the specific understanding that tltl' -;tall' 
can alter it or take it away from them. 

The other main protection of properLy rights is the pn"·i-;ion, 
in two different places, that government shall not "dt'Jll in· any 
person of life, liberty, or property without due proct'ss ol Ia w." 

This language in the Fifth Amendment restrains the nat innal 
government, and in the Fourteenth Amenclmt·nt it rntrains tltc 
state governments. The "due process" c:lausc, l'Sscntially. is a n·­
quirement that governmental action must be justly intl'llckd. wl'll 
considered, and reasonable. Deliberately unjust, llJIC otl..,ideH·d. or 
unreasonable action would, on the other hand, lack ''cltll' pt, 11 l'S" 
of law." This seems like a pretty clear ddntit ion, but will' II you 
put it to the test of sr;me sper:ific C\'cnt, you will "l't' tlt;tt l'\l'll 
so defined, the ''due prqcess" clause is still aml)iguott'i. \\'l•at 
action is "unJ'ust" or "unreasonable"? \\'isc tllen ha,·t· ;11 "ut'd lor . ..., 
centuries about the nature of jusLicc, and imclligl'llt Jll'oplc can 
and do differ as to what is reasonable and what is not. 

The "due process" clause, therefore, from the first was ripe for 
judicial interpretation. As a protection of pro pen y rig It 1 s, it bt'­
came important after the adoption of the Fontcentlt :\nH.·ndment 
in 1868. (At that time, if any government threatened to intl'rkrl' 
with property rights, it was likely to be a state; rite nat io11al g-n\'­
ernment regulated very little of the nation's business hdore I HH7, 

and not a great deal of it until 19:3:3.) Shortly after the Civil \\'ar, 
individual states began to enact laws imposing various regulations 
on industry. Objecting to these regulations, the corporal ions 
affected claimed that the state laws deprived them of pro pen y 
(~heir full control of their business, or their right to profits) or 
hberty (their freedom to make whatever contracts they liked) 
without "due process of law." To be sure, the Fourteenth Amend­
ment protected only "persons," and the complaints against the 
state laws usually came from corporations, but this presented no 
difficulty: for, without explaining its reason for cloin~ so, the 
Supreme Court declared that a corporation was a "person" within 
the meaning of the Fourteenth Amendment.7 

7 Santa Clara County v. Southern Pacific U.R. Co., liS U.S. 39·1 (IHSG). 
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'lhc ,."''tile ell tl!l' t•npcn.ltinns llllllplaint was that the state 
n·~td.ttcll ,. k:,.!.i,l.tt iclll \LI~ "utll'l':l~clllahlc." :\ state bw limiting 

tltc lte~ttt' cd l.thc1r in :1 l>.tknv might han.· been proposed ;Hltl 

cn:tc tee! :t' :1 'cn,ihk ltc.tltlt measure. hut it was attacked as an un-
1 c;l,cltt.ildc clqll j, .11 ic1n nl prnpcnv and lilll'rty. The lcgisbtors. 
in ftxin~ :1 tninitnttlll ,,·;1gc f,,r kmak wurkcrs. might bl'lit'\"C that 
till'\. ,,,.1!. clc,ittC: the ptclptT gn\t'lnntcntal jcll> of pnllnoting health 
:tncl ,,t·ll.ttt· :111cl cli,cclULigin~ imllltlLtlitv. ·rite emplonTs an­

'"c·tccl tlt.tl tltl' Lt"· \'-I' :lthitLII'\'. unjust. :tnd uttn\ISOnabk: and 
llll'\' :1hc1 lH'I,tt.ukd l'tnplcl\l'l'S to complain about such laws. ·rhus. 
:1 Wlllll.ln !'ll'\,l(clr tllll'LI(clr in \\';ls!Jington, J), C .. dainll·d that a 

statute. :llttltcn itittc: :1 l>c1;nd to fix a minimum wage suflicient for 
till· llt.lilltl'IJ:Inc l' ol IH-:tltlt and protcrtion of morals. arbitrarily 
dcpri\l·cl ltl'r llf ltn "l!enlom" to agree to work for thirty-fiH~ 

cloiLtt' a lltotltlt . 

.\, 1 att he St't'll. the basic question in c1ses of this son was not 
wltl'tlll'r the state w;~<; sintplv dcpri,·ing anyone of liberty or prop­

erty. :\11 rl'gulatory laws do this. to some extent. The real issue 
was. was tltl' state law rt'II.wna/Jic? If it was. it was \'alid: if it \\·as 
not, it lacked "due process of law" and so was unconstitutional. 

Jn I ~Hl~. a Ho~ton attorney. Louis D. Brandeis. not only pcr­
ccin~d that this \\·as the real issue, but in\-cnted a way of meeting 
it. Rcuincd to ddend the Yalidity nf a state labor law, Brandeis 
<'lltployt'<l sociologists and statisticians to gather facts and ligures. 
\Vltcn the l:twyns' hrids. tlteir \\Titten arguments on points of 
law, WlTl' )>IT'ientt·d to tltc Supreme Court, Brandeis's was unlike 

any brief nn like! hdorc. It inrludcd not only the usual kind of 

legal argumt·nt, with citations of prcrcdcnts, but also oYer 100 
printed pages of social and economic data. showing the real facts 
which had justified the enactment of the state law. This new tech­
nique was pcrsuasi,·c, while it was still new. It made it hard for 
any just icc with a normal amount of humility to call the state 
laws "arbitrary" or "unreasonable." T\\·o Oregon statutes regulat­

ing hours of labor were upheld by the Court after the Supreme 

Courl justices had perused the "Brandeis brids." llut as the noY­
clty wore oiL a majority of the Court hL"ramc less impressed by the 

facts and figures. Instead, they inclined more and more to follow 

their own reactions, regardless of the cYidencc. Their reactions 
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were conditioned by their deeply held beliefs about the s:tlll LilY 
of property rights and the import~nce o~ limiting th~ role 1 d ~,~ ~~·­
ernment, particularly in econonnc a(f<urs. And so 111 I Ill' I~~-' I s 
and early 1930's, a whole series of state statutes "'<.Te st rue k 1 !1 >\\'11 
as "unreasonable" and hence as violative of the "due )JJ occss" 
clause: laws for minimum wages, for arbitration of labor di'iJ>IItt·s. 
for prevention of ticket "scalping," for requiring- that only li­
censed pharmacists should operate drugstores, for coni r1 >I ol t hl' 
practices of private employment agencies, and many nton·. 

In all of these cases a minority of the justiccs-incl11ding Bran­
deis, who by now was himself a memher of the C:o11rt-\ igonn1sly 
dissented. Essentially, they disagTeed with the majority's hal,il ol 
substituting its opinion for that of the legislature, as to \\'hat \\'as 
reasonable. "Courts," said .Justice Stone caustically, "arc 11ot the 
only agency of government that must IJe assumed to han~ <a-

pacity to rrovern." The dissenters also sw.,'Qested that in disn·oard-o ',, ~ 

ing the legislature's judgment and deciding that a stat lite lacked 
"due process," the majority was really conckmning the Ia\\' not 
because it was arbitrary or unreasonable, but because the j 11dgcs 
just didn't like it. As .Justice Holmes put it: "I cannot hclinc 
that the (Fourteenth) Amendment was intended to gin~ 11s (thc 
justices) carte blanche to embody our economic or moral IH·Iids 
in its prohibitions." 

These reminders of the fact that judicial discretion might han· 
some proper limits never s\\'ayed four memiJers of the lllajority. 
But the views of two other justices (these cases were c!C'cided. usu­
ally, by votes of five to four or six to three) began to change as the 
great business depression of I~~~!) grew worse and \\'orsc. The need 
for laws to regulate the sick economy now seemed a ppa rent: it 
was harder than ever to call such laws "unreasonable." And so 
in the mid-1930's, the Court stopped striking do\\'n state la\\'s as 
a matter of course. By the end of that decade, a very dill(·n·nt 
conception prevailed as to th c application of the "d uc procl'ss" 
clause to statutes governing business affairs. 

~oday, the "clue process" clause is no longer a sturdy shi<'ld 
agamst government regulation of business. It still protects busi­
ness against purely arbitrary oppression. For instance, today, il' a 
state passed a law penalizing employers who employed any JH.Tson 
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r1\r'l tl1i1t\ \r\lls •d :1<_!<'. it ,,·ordd seem c:1~v to sllll\\' that the bw 
\\:h :llfJitt.ll\, \\flilll,jl,il. :IIHilltlt ll':ISilll:i!JJ\· Cllllnectt•d \\·ith an\' 

p1••jH'I jHIIjll"l' ,,j ,t.ltr· <_!<l\r'llllll<'llt. Pre~11111:1hh·. therefore. the 

( :111111 \\'<Jtlld l111d .1 l.ll k nl "due p111r css" and strike the statute 

d<J\\11. 1\tlt 1111"1 ,t.ltltlr' .Ill' ll•ll lll.lllill',tlv :thsurd or irratilltl:ll. 

:\l1•~l "' tlll'lll .ttr· rk,i·.,:lll'<i t11 ptrlll\llll' S<lllle l'l'l'll~lli/nl ohjecti\·e 

(JI '...!."' l'lllllll'ltt lll':iltl!. l11r in,!.lth r·. 11r wt·ILnc Ill' s:tktv. In tcnns 

11f 'Ill !1 • dJj1·1 1 i\r''· a k'...!j,!;uurr· m:n· he Llr-~cein~ or slwrtsightt•rl. 

:nul ir... ,ut tile.. \\ i,r· "' """-i'r'. :\kre o;hllrhi~htnlness and l:tck of 

,,i ... rl••lll. 1111\\('\<T .. Ill' l.1ulh r<llllllllll1 tn mankind. ·rhev do not 

IILikl' :1 ll'·_:IILitrJt\ st:lllltl' ttnroll,titution:tl. 

'II111' L11. in rli,1 lt.....,ill'...! judici:tl intnprctatinn of nmstitutional 

lilltil:lt i1111'. \U' !1:1\ c lll'l'll cnn,idcrin~ the restraints nn gon·rn­

llt<'lll:ll :11ti<'ll ;lllr·• ti11~ pr•'jHTt\· rights. Ilo\\'l'\'tT. otH' normal. 

r<Jtlltlllllt '<'ll'l' \\,1\' "' intctprctin~- the due process clause is to 

\in,- it ;p, l'riiiLitih- :1 ,,,,,lcctinn of an indi,idual ri"ht of a HT\' 
;-. 0 

pa1ti1 11Li1 kind- ll.lllll'h·. the ri~ltt to :1 Llir trial. "f\n person shall 

lw ckpti,cd 1d lilt-. lihnt\. or prnpertv without due process of 

Ia\\·." .\1111111'...! lllhtT thin~s. this llLl\' llll':lll that "no perSrlll shall 

h(' f111l'rl t"r llldctcd In p:1,. damages). or imprisoned. or c....:ccutcd. 

r·xc q>t :1s till' result (JI a dcrision reached after a fair trial." 

'J Ill' chw p1 • 1r r·,s 1 Li ttsr·. llllll'l'OHT. protects lllrlrt' t h:111 the right 

tr> a lair It i:il. The "libertY" which it is desig-ned tn uplwld 

ag:ti"'' :IIIJitr:ll\' :111 i1111 is not only freedom front unreasonable 

btl,itll'....., rcgul.ttin11 Ill' frcednm frn111 unjust imprisrlllllH'nt. It also 

irH l11cks till· n{/1111/(/fin• lihntie.s of the First .-\nH'tHhnent-frec­

cllltlt rd tr·ligi<lll, spccrl1. pres~. and assembly . .-\nd by the Four­

l<Tiltlt .-\nll'tl!ltnr·nt. 1111 pnson ran he denied the "equal 

prlltr·c ti<lll nf thl' h\\·s" hv a state. 

Tltnl' mattns c1f t'\tT\' pcrsnn's "constitutional liberties." every 

AIIH't ican's IIIIHi:tliJl'lltal "ci' il rights." dcscrn· separate. detailed 

tr<':tlllll'llt. which tltn· ren·in· i11 the next three chapters. They 

g-in· riw to gTl':tl COII.tillllillg. largelY UIISeltlcd questions of con­

stiltltiollal intl'IJ>I'l'tatioll. In (lllltrast. the questions or intcrpreta· 

tion discnss('d 11101'(' rullv in the present chapter han: been largely 

Sl'ttlccl. l'llfc>rl'sl'eal>lc t:\ents may raise anc\\' the issues of Con­
grl'ss's po\\Tr to rcguhte i11tcrstate commerce, and the states' 

po\\Tr 111 rl'gul:ttc local business. For the moment. however, what 
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the Constitution means on these points seems reasonal)ly ckar: 
and the economic system has so thoroughly adapted itsl'lt t<l t h_e 
existence and exercise of these governmental powers that there 1s 
little likelihood of a judicial reversion to the doctrines of the 
1920's. 

THE POLITICS OF JUDICIAL REVIEW 

If politics is a struggle for power in or through govcnmtent, the 
Supreme Court is deep in politics, shocking as that idea may stTlll. 
For when it interprets the Constitution, the Court is constantly 
defining governmental powers. The real contestants in politics 
want those powers used, or withheld, fur their own cnds--ettds 
which may be either ideal or material, as we ha\'c sec11. \lost na­
tional policy is made by Congress or the President, and political 
campaigns are waged to gain control of those branchcs of t hc 
government. But major national policies arc also profoundly 
influenced, even shaped, by the decisions of t h c S u pt-e me 
Court interpreting the Constitution. Those interpretations often 
strengthen the hand of one large interest group, and, con\-crscly. 
step on the toes of another. It would seem natural, thn<:lorc, that 
the control of the Supreme Court's decision-making P'.<Hcss would 
be a major political objective of such groups. 

The actual making of decisions is the culmination of the judi­
cial process, not the political process. But the quest ion of H•lw 

shall sit on the bench and make the decisions is decidedly a politi­
cal question. vVhy, then, isn't control of the selection of the Court's 
personnel a legitimate and constant political objective? 

The first answer to that question, of course, is that the just ices 
are not elected. They are appointed by the Prcsidcn t, w.i t h the 
consent of the Senate, and they serve for life. To comrol thc Court, 
then, you would first have to capture the presidency and thc Scn­
ate: and even if you succeeded in doing so, you might still not 
a_ffect tl~e Court's personnel. Judges seem to be congcnitally long­
lived; hfe on the Supreme Court, especially, appears to bc healthy 
and_sustaining. It is not quite true that "few die and none resign," 
yet m a particular four-year presidential term it may happen that 
no justices at all either resign or die. And so no President can 
count upon being able to appoint to the Court new justices whose 
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id<":t~ aiHillt till' Jllt\llltn'.!; ()I the Constitution arc similar to his 
()\\"11. 

:'\nl'ttltt·lt·,.,, the pm,ihilitv th;H a President will have just this 
oppot t unitv j., 'illlllt't inH·s a behind-the-scenes factor in political 
<:mquic:n' lllr the prnidcncv. There ;ne times when justices arc 
so \tTY ,,jd ()r ln·hk that one can predict their early departure 
from till· ( :ottrt. Thu-;, in the l~l~() c1mpaig-n. \\'illiam llowarcl 

Talt dj.,, Jt't'tly ut~ed till· ekctinn of \\'arren C. !larding as Presi­
d('nt ,,n the ~llnlnd th;ll \ac;mcics were likely to occur in the ncar 

future. and !Jardin~ tnuld he trusted to fill those \'acancics with 
"sak" judici:tl app()intnll'Jlls: that is. !larding would appoint men 
whme \"it·w-; tninci<kd \\·ith those uf Taft and his friends. l\Ir. 
Taft. of cour-;t·. wa-; well aware uf the tendency of a President to 
scl<·l t justin·s lln the h;t~is of his appnnal nf their approach to 
<On~titutional issues. \lr. Taft had been President, himself. 

The JHlS'iil>k impact of the presidential election on the future 
<HTupatH v of the supn·nll' bench is not. howcn'r, a customary 

topic of catnpai~n oratory. It may he discussed by lawyers at 
lunch, Inti it should not be nH'ntioned bv any prudent candidate 

on the hustings. For since 1:-\~H). at le-ast. a sanosanct atmosphere 

has come to sut-round the Supreme Court. The Court is not immu­
nill~d against criticism. hut most _.\mericms assume that it is be­
yond the reach of party politics and should be kept there. 
Anorclingly. to make a partisan issue of control of judicial ap­
pointnH·nts would he to Yiobte one of the basic "yaluc" assump­
tions of our political lilc. Franklin D. Roosn-clt might well ha\·e 

lcam<"d this in I ~I:\~ when he was first a candidate fnr the presi­

dency. In the final week of the campaign. l\Ir. Roose\·elt, a Demo­

crat, said that the Republicans bore the responsibility for the 
country's bad economic plight because in 1029 they had controlled 
"the Exccuti\·c, the Senate. the House of Representatives and, I 
may add for good measure, the Supreme Court as well." This 
suggestion that the Court was a partisan body offended many vot­

ers. It did not cost Roosevelt the election, but it was a tactical 

mistake '"hich was sharply criticized even by newspapers support­
ing Roosevelt's candidacy. So we sec that although control of the 
Court may sometimes be at stake in a national election, the adverse 
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popular reaction to admitting that it is an issue dlt·c• i \t·h· pte­
vents its being made one. 

The political concern with who shall sit on the ( :ourt 'a11. Ito\\· 

ever, occasion a stn•ggle in the Senate O\Tr conlnmatioll cd IIH· 
President's nominee for a judicial post. In l~J~!J, lor in.,laiHT. Prl's­
ident Hoover selected a reputable lower-court j udgc.:, ,loll 11 .1· 
Parker, to fill a vacancy on the Supreme Courr. App:llt'ltlly la·­
lieving that Judge Parker was ''anti-labor" and "a111 i-:'\ t·gt o." a 
majority of senators opposed his confirmation and so pn·\TIIInl 
his appointment. This, howen:r, is the only occasion in I Ill' Ll' .. t 
half-century when a nominee for a position on rhc StqnvnH· (:out t 
has been rejected. lVlost senators arc aware of their con.,lilllt'llls· 
distaste for injecting even the appearance of "pan y pol it i1s" i 11111 
matters pertaining to the Court. 

If political combatants cannot overtly light for conlwl 11\t'l ju­
dicial appointments, they can cndea,·or to limit or 111 ntaittlain 
the power of the Supreme Court. Those who ar(' di-.;plt-awd 
by the Court's interpretations can take polirical ac1io11 IJy allack­
ing the assumptions that underlie judicial re,·iew or !Jy -.;n·ki11g 111 
remodel the Court or JTSiriLL its pm\'er. These cflons Mi\t' tl'il' Ill 
political conflicts-the politics of judicial rc,·icw. 

Most of this political slrugglc is waged in insrit111ional lt·nns. 
Sometimes the Supreme Court justices ha,·e spark('d thl' conllicl 
by indulging in unnecessary. unwise dicta or by callin:.J, "utncasllll­
able" laws which most peopk nmsickrccl IHJtlt J'(';t'>llllaiJ!t- a11d 
necessary. Usually, however, as we shall sec, the ll!t'tliiH·rs of' the 
Court have tried to keep the Court clear of politic-.;, and rhus Ill 
safeguard its future and the fulllre of judicial n·, il'\\'. 

In considering the politics or judicial re\'i('\\', \\'(' \\"ill find !hat 
the role of the individual is usually l<'ss pr(Jillinc·nt rhan i1 is in 
other political contests. This is chiefly because the Court is not 
comp?sed of a single judge, but or nine; at least five nH'Il arc rc­
~onstble for its decisions, and they reach agreement in ]~rivatl:". 

evenheless, greatjudo-es and famous statcsrnC'n have occastllnally 
played historic parts in determining the scope of the Coun's power 
and the extent of its authoritative independence. 

Interest groups are inevitably concerned wirh \\'Ito sirs on the 
Court and how they decide cases. Although rhcy cannot influence 
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ll11· :11 111.d dt'l i.;inJh ll\' lnhh\'ing- or othnwise applying- "pres· 

~lilt' ... ' lilt'\" 1.111 1n· '" inllucnrc judicial appoimmcnts. and. more 
p:1rli111L11h·. lilt'\ 1.111 p;lllitipalc in an\' hattie m·cr proposals to 
mndil' 1l1t· ( :,,1111·, 'I lilt lun· or limit i1s pLHnT of judicial rc\'icw. 

Tn a 1 1111-.idl'LIIillll cd IIH· JH•iilital factors in such battles we now 
Ill Ill. 

Insl itul ional Lu tors 

'Jlw j11'di1 n lht·nht'ht·s haH' Jll'\t'l" IH·cn ignorant of politics. 

FHIIII llw Ill''· lht'\ han· IIJHin.;rood 1ha1 lltt' Supreme Court is a 

t.:"'t'Jillllt'lll:tl ilhlilulitJn. c,i,ling- in a polirical world. \\'ithin 

IIH' n:llicnt.d gn\lTJIIIll'lll. and in tht· n:uinn as a whole. the Court 

did 11111 .ltl!llirt· il.; :.,:Jt'.ll prt·,ti~c and dc•minance _just by happcn­

slalll t·. lh !.!,I"" 1h. :1' an ilhliiiJiitJII. w:ts nurtured h\' the justices 
and by lhc"t' "h" :l~lt't·d wi1h lht· Conn's dccisitms: and the insti­
tlllion cd judit ial It'\ it'\\" has prospnnl likewise. 

Fn1111 an in.;l i1111 inn.ll sLlllclpnint. :\Llrshall's decision in ,,lar­
lnny 1' .. Hrufi,r•n was a poli1ical maslnpicrc. :'\ot only did the 

chief jusl itt' t 1111\ incin:-:h· ,laic the case for judicial rt'\'icw: he 

ahn :1s"Til'tl 1hc juditial branch's right to gin· orders. under Cl.'t·­

lain cin lllliSt:tllt t•s. In 1hc t''-l't·utin· branch. Yet in doing- each of 

ll1nt· 1hin~s. ht· :1\tJitlt-d a cbsh wi1h anyone who mig-ht ha\"e de­
fit·cl hi111. True. lht• dl'cisinn hl'ld an act nf Congn·ss. scnion 1:~ 

of lhl' .Juclici:n\" .\t"l of 1/~!l. uncoJlStitutional. but it is hardly 

likely ll1at any llll'lllhn of Congress in l~o:; kit atrrontcd thereby; 

in facl. i1 St'l'llls itnprnh:Jhlc that many nH·mhcrs had t'\"t'll been 

awarl' nl lhl' t·,islt'llt c of st·l"lion 1:; before the case arnsc. It was 

an in~ignific:1111. llllllt"lllltrcl\ crsial statute. Furthermore, the major­

ily in ( :ongn·ss. in I ~0:\. wnc .\nt i-Fetleralists: they would not he 
pronl' to ohjl'cl ttl :1 coul"l decision that dcpri\'C'cl a Federalist ap­

poilltt'l', \larhmy. of a poli1ical plum. So the holding of the Court. 

cli.,lllissin•r \larhur)·'s suit was unlikcl\' to dis1)kasc Con!!Tess, and ,.., ' ' ,. 

:\Jar.,hall's ullllt'n·ssary asscnion that the Court could ha\'e ordered 

the coJ11111ission dclinTccl if 1he case had ueen properly before it 

s Insofar as j11dicial inlnpn•t;11inn is allcrtc11 lw the "climate of puhlic opinion." 
intcn·sl g1tlllj>S ma\ onasionallv have an clkrt on the Court's decisions, for skillful 
publidq·, J'l"l'aganda. or nlu.:1tion ran hdp 10 allcr that "climate." This mallcr 
will II!' t''Jdolnl luJihl'l" in Chapll'l 17. 
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could not incur defiance from the executive bra11ch. TIH"n: \\';t'i 

no order to defy. \Vhat would have .happened. to .the St•p~TII!l" 
Court if in Marbury's case it had deodcd that It clld han· )1111~­

diction and ordered Madison to deliver? Almost c<:nainly :\ladt­
son, with the backing of President J cfferson, would have ignorl"d 
the order, saying that the Court had no right to issue it. ·1 he 
Court's prestige would have been damaged, perhaps fatally. :\ luch 
of American history might have been different. 

The avoidance of a damaging head-on coli is ion, ski I If ull y con­
trived in Marbury v. J\1adison, has become a sta11clard judicial 
maneuver when the facts of a particular case make it possi bit-. ·1-IH· 
court has to make plenty of decisions which displt·asc 111any peo­
ple. When somebody wins a case, somebody elst· loses. 'I Ill" jus­
tices, however, justifiably feel that they hav<.· no duty to intnptl'l 
the Constitution in a particular case if they can reach a ju-;t dl"­
cision without doing so. They ruefully recall one famous ott asion 
when the Supreme Court quite needlessly undertook to co11st rue 
the Constitution in regard to the most controversial issue in 
American history. That unnecessary venture was the opinion of 
the Court, written by Chief Justice Roger B. Taney, in the cast· 
of Dred Scott v. Sandford in 1857. It nearly finished judicial IT­
view. 

Dred Scott was a Negro slave living in Missouri where slan·t·y 
then was lawful. Many years before, back in 1 H20, CongTess had 
passed an act called the Missouri Compromise, which prohibited 
slavery in what were then the northwestern territories of the 
United States. One of these "free" territories later became the 
state of Minnesota. Scott's owner took the slave with him to l\1 in­
~esota, but later they both came back to Missouri. After return­
mg. Scott claimed that by residing in free Minnesota he had 
become a free man and he asked a United States court to declare 
his freedom. Event~ally an appeal was taken to the Supreme Court . 

. The Supreme Court could have decided this case against Scott 
without any "judicial review" at all. It could have said that inas­
much as Scott had returned with his master to Missouri and was 
now residing there, his trips to other states were irrelevant. 
Whether he was a slave or not was a question of property rights 
to be decided in accordance with the law of Missouri. Thus the 
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(:()till < • ndd lLtn· di~tni~~cd the case-without gi,·ing Scott his frec­
d"nl. '" Ill' 'urc. lHtl also without saying· whether Congress had 
tht· l<•ll"iruti<nLtlJHl\\.tT tu outlaw slanTy in the territories of the 
l 'nited St;!lco;. 

Instead. the (:otltl went out of its way to try to settle the g-reat 
politi1 ;tl qucqic•n of the time. Only three years hdore, the ne"· 
Rq>~ddi< ;111 p;11 I\" lLld been urg;mi~t·d largely to try to stop the 
l''-'J>;tn,ic•n cd ,Lt\t't\· ,,·c~t\\·;nd. The dominant southern wing of 
tlll· lktii<H t;llic JUII\" Lt\ored unlimited e\:pansion. The issue was 
J,j !It' I: hi< u •d lud a 1t e;td\" IH'en spilled onT it in Kansas. And now 
into the nti1h1 of this conflict nwn·d the Supreme Court, quite 
uniH'< n~arily n·,·icwing rhe :\lissouri Compromise (already re­
pealed) and finding th;tt it had been unnmsritutional. CongTess, 
TatH·,·'s opinion s;tid. h;td nn power to outlaw sla\'ery in the ter­
ritories. (Thndore. a sian· would not acquire freedom by going 
lo 1\linrH'S<>Ia-logica\ reasoning. perhaps. but needless as far as 
reaching a decision in lhed Scott's case was concerned, for Scott 
had gone hack into :\I issouri and resumed his status as a sla\'e.) 
E\'Cil mon· graruirously. the Cnurt said that no 1\;egTo could e\'er 
auain full ciritcnship in the United States. 

The I Jrnl Smtt opinion did not displease President Buchanan 
or the Ikmonaric majority in CongTess. but it cut northern senti­
ment to the quick. As we han~ seen, it led Lincoln publicly to 
asscrL that a Supreme Court interpretation of the Constitution 
was not authoritali\"C or final. l-Ie argued this point forcefully in 
his dchares with Senator Douglas in 1858. But his first inaugural, 
in I Hfi I, was the speech which really illustrated the peril in which 
the Court had so needlessly placed judicial re\'iew. For judicial re­
view rests, finally, on public acceptance, and here was the Presi­
dent of the United States saying that the public need not accept 
the Court's interpretations. 

The Court sun·ived its mistake. During the Civil \Var, Lincoln 
was able to appoint several new justices to it, and after the war the 
Court prudently aYoided becoming embroiled in the political con­
flict o\'er Reconstruction. But the lesson of Drcd Scott was not 
forgotten. Often, since then, cases have come before the Court in 
which, though one party claims that a statute is unconstitutional, 
the Court declines to pass upon that question. Instead, the justices 
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find that they can decide the <:ase without intcrpt-cting the< :,Ht-.ti­

tution because the statute is irrelc\'ant; or they lind that tlwt t' '" 
no re;l controversy between the parties, or that the <tJIIIttJ\t'J"' i-.; 
not ripe for decision, or that it docs not present a jwlici;d <lttn­
tion appropriate for a court to settle. :\ list of these rcasc ms I' n 111 '' 

interpreting the Constitution is sometimes dcscril,cd a-; the <:,Jilt t's 
··self-denying ordinan<:c," and i nclcecl in such cases till· ( :, 1111 1 i.., 
restraining itself and holding its own power in <he< k. It tttay In· 
doing so, however, not merely out of a sense of tnodcsty <Jl flttll'""· 
but also because of an instinct for selr-presen·ation. 

The Supreme Court has survi,·ed political at LH ks ol Sl'\ t't a I 
kinds. Some were aimed at the justices who happened to In· <Ill 
the bench at the time. Some were aimed at the pra<t i< c ol j 11d i< ia I 
review. None succeeded in changing the nature of the C:ottrt or ol 
its functions. 

Congress, under the Constitution, is given se\-eral \\'l'<tp<Ht'i witlt 
which to harass the Court if it deeply clisapprO\<·s ol wktt tltt· 
Court is doing. First and least important is the po\\'n to inqH';u It 
and remove federal judges. This is not signilicant, lor no ttll'lltlll'r 
of the Supreme Court has ever been rcmon:d-althrntglt. to he 
s~re, hot-headed congressmen sometimes arc so ofknckd by a j 11 s 

~Ice's opinions that they threaten to bring impcachutent pt<l< cnl­
mgs. Second, Congress is responsible for establishing, by stattttc. 
a_ll federal courts except the Supreme Court. The power to csLtb­
hsh such inferior courts includes the power to sta f[ 1 h cut, and it 
has been used once in a thoroughly political cont('xt. Yo11 \\'ill 
recall that in 1798 and 17~J!J Thomas .Jdl'crson ancl !tis followns 
we~e highly critical of the federal courts for their occasionally fe­
roCious enforcement of the Alien and Sedition la\\'s. \\'!ten J d-
ferson's A · F d . · . . nu- •e erahst party came to power, they protnptly 
ehm111ated (' 1 · 1 1 . · 1· I · · . 1· . . I . many o· t te jucges 11ps o t tcsc Ill cnor lcdcra courts. 
Tlus uot r1'd f 1 1· · . 1· - d · · I 1·1· o o a ot o • I·eclera 1st JU gcs; It a so made 1 e harder 
for the · · 
. JUStices of the Supreme Court, who had to ITSiltnc t ltc car-

her custom £ " ·d· - · " 1 · - d' 1· 1 -. o n mg orc111t, cac t JUStice spen mg part <J tiS 
tune presiding over an "inferior'' trial court. 

Third C . I I . - 1- . I S • ongress can deuc c w tat jllrtsc JCtlolt t t<.: • uprclllc 
Court shall have, so lon<r as its decision is consistent \vith tltc (:on-. . n 

stltutwn. Congress could not \'alidly require the Court to plTform 
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nnnjudi, i.d dutin. l1111 it Llll forbid the Cllllrt 111 nmsickr certain 

kind-; ~>I judi1 i;d 'llllll"ll\Tr-,ics. On one occasillll, Cllngress did just 

thi'. in lltd\'r '" ttLtkt· -,urc th.tt one of its statutes should not be 
strw k dll\\11. In 1:-.ti~. whik the Court was actually considering- a 

<:t'il' 111 ,,ftidt till· \·alidit\ of the Renlllstntl"lion .\cts was chal­

lt·n~('(l. < :nm!n·o;-; hastilY pa.;.;,·d a law dcpri,·ing the Conn of juris­

clilti,lltll\t'J tlu· (;..,,·. 1 l'hl' ju.,titt's. it appt•ats. were not unhappy 

ahnut thi-, l111 it to"k them oil a HT\' hot spot.) This method was 

"Three-horse team" of the future? 

Thl' '~'paration ol ll<'''Trs lrl'atcd a system that could he pnr· 
tr:I\Td ;,, a tl':llll ol thrl'l' equally strong horses, pulling togt·ther. 
si1lt- by sidl'. Franklin I>. Romcn·lt. roming to the l'n:sidt·ncy in 
a tillll' ol t'tonomic cnH-rgt'tll y. had great influetHT on Congress 
during his first tnnt. .\1 the start of his sen11HI term he proposed 
111 l'nl:irge the Supn·mt· Court. (This cartoon was drawn in :\larch. 
I !1:17). OpJHIJH'nts ol Rllost·,·elt's plan assumed that the President 
wi,hl'll to d"min:ltl' the judiciary. and l>dic\'ed that if he sur· 
1 l'l'd1·d in d11ing so, thl' tonstitutional framt·work would be tlras­
ti' :ally altt'tTd in the dirntion of one-man rule. 
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more vengefully urged in Congress in 1958. The Court hacl just 
upheld individual rights in cases concerning conh•Tcssiona I in n·st i­
gations, government employment, and the usc of FBI Ides in 
criminal trials. There was some vehement criticism of a II of t hcst: 
decisions, and some congressmen proposed that in the futun· such 
cases should be excluded from the jurisdiction of the Su pn·nu: 
Court. 

Fourth, the Constitution allows Congress to fix the nttllllll"r of 
justices who shall compose the Supreme Court. Only o111 c has a 

serious attempt been made to persuade CongTcss to tJst: t t. is po\\"l"I" 
for the purpose of influencing actual Court decisions. Tt. is l1ap· 
pened in 1937. The Court, by votes of five to four or six to t h!Tl', 
had struck down half a dozen major statutes enacted during the 
first term of President Franklin D. Roosevelt. Now the const itu­
tionality of two more statutes, the National Labor Relations :\cr. 
and the Social Security Act, was being challenged. The majority 
of the justices had been adhering so firmly to a narrow const ruc­
tion of the interstate commerce clause that it appearl"d certain 
that they would find the Labor Relations Act, at least, inYalid; 
~nd the Social Security Act, too, seemed to be in danger of kl'l­
mg the judicial axe. Shortly before these cases were decicll·d, how­
ever, President Roosevelt urged Congress to allow him to appoint 
as many as six new members to the Court. This "Collrt-packing" 
~Ian aroused a great political tempest and was C\"l'lllually <ll'­
feated. One of the objections to it was that it was "like changing 
the rules in the middle of the game." Certainly the plan was in­
tended to change the membership of the Coun so that thl' "New 
Deal" statutes would be upheld. As it happened, while the plan 
wa b' · s emg debated, the Court deoded that the National I .ahor Re-
lations Act and the Social Security Act were constitutional. These 
surprising decisions took the steam out of the fight for the Presi­
dent's bill; and the basic reason for the bill's existence disappeared 
co~pletely soon afterwards, when one of the "old guard" justices 
retired and Roosevelt was thus able to name his successor. 

Clearly, Congress has potential weapons to influence the trend 
of Court decisions, but is extremely reluctant to use them. Those 
'vho object to the Court's behavior sometimes feel, therefore, that 
their only recourse lies in the process of constitutional amend-
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JJH'Ill. If rl~t· < :clllrl s;IY'i th;ll the Constitution prohibits a particu­
LII 'il.lltllt·. rill' 11 il'nd' ,,r the -;t;ttute em always trY to ;mll'tHl the 
c.,n,liltlli<,IJ. 11 j, a dilfi, ult. long business. hut it can he clone. 
and i1 h;1-; llt't·n dcllll'. The kdcral income tax was struck down by 
the(:,, ••• 1 in IS~I:,: ei~IJit·en years later, the Sixteenth _\mendment 
was ad11ptnl ~j, in~ ( :,,ngrcss the right to k\·y such a tax. 

<)Ill' 'd the 'ri 1 ici,Jns occtsionally k\·ekd at the Court and at 
1hc pr:u tiel'"' judit i;tl rnit·\\· is that the Court is undemocratic 
and iJJesp<lll,ildt·. ·1 hcse t h;tr:-:cs rome most strongly when judi­
cial Jt'\·iew l'nds in nullifving statutes which han.· wide popular 
supp11rt. I ht· tl it its s;~y tiLl! the justin·s. ne\'t'r ha\·ing to face re­
cln tion. pm,css tll<l lllUt h unn·strained power and. being human. 
an: prlllll' 111 abuse it. < >nc waY to make them responsible to the 
\ott' Is \\'( lllld Ill' Ill IILtkt• ·,udicial JJOSitions elcrtin~. for o·in.·n . ~ 

tenns. This Wllllld require a cunstitutional amendment, for .-\r-
tick Ill lllakt·s fnlt·r;tl judgeships appointi\·e for life. Such an 
amcndnll·nt was ur~cd in I~~~ I by the ProgTessin~ party. led by 
Rohnt :\1. I .aFolkttc ol \\'isconsin: hut LaFollette was cldeated 
and the •no\TIIll'IIt Ltdt·d out.!' The Progrcssi\'l'S also unsuccess­
fully sought constitutional dunge in the system of judicialrl'\·iew 
i tscl f. They proposed that Congress should be gi \'en the li na I 
po\\Tr to JTt'nact a law which the Court had held to be in\'alid. 
This proposal for the "recall of judicial derisions" had hccn 
urged c;trlin. 111 1~11~. by the Progrcssi\T party of Theodore 
Roost'\Tlt and was rc,·i,·ed by LaFollette in I~~~·!. again to no 

a\'ai I. 
In the political nmllids m·er the Supreme Court's role, the in­

stitution;d factor is perhaps the most significant. l\lany Americans 

he lien· that judicial re\'iew hy an indcpendcllt court is necessary 

and so will defend the system L'\'l'n thoug-h they disagn·e with par­
tindar judicial decisions. They think that it is necessary because, 
in their \·ic\\', both the fednal system and the protection of indi­

vidual rights depend upon it. If the Supreme Court "·ere not the 
umpire of the f'cderal system, then there would be a struggle for 
----------

11 :-.!any Americans seem lo feel !hal in order 10 be imparlial. jud~cs must have 
the independence that comes from lll·in~ appointed for life. They for~et !hat the 
great 1najoril)' of judges in the llnited States-the judges of most state ami local 
courts-all' cll'rtl'd fur tl'rms of a few )Ta1s. 
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power between Congress anclthc states, and lite ILtlir111;tl ·...:rl\t'ttt 
mcnt, being the stron~er, would usurp all the sl:tlt·.,· p• 1\\ t·t -.. II 

the justices were facing reelection, they wrJUid lwnd l)('lrn t' ptil.!it 
opinion and acquiesce when a "tyrannical 111ajorily" lLtlltpkd o11 
minority rights. So the arguments nm; and wiH'IH'\lT lltv ( :r1tttl 
has been under attack, these argunH:nts han: l1ct·n IH'I..,tt:t-.i\ 1·. 1'.111 
defenders of the Court don't ah\·ays stop with a lo~ital :tt·_•,ttltll'ltl. 
Emotions are involved as well. The Court has bccr•ltH' a .,,tnl1rd rd 
the rule of law as opposed to arbitrary dcspoti ... nt. .. !Ill' ft1s1 1 on 
clition of political freedom," cried an eloqtwnl IIJ'J'Illlt'lll of 
Roosevelt's Court-packing bill, "is that \n: should stick Ill ;1 tt'~inll· 
of law, and not move off the path toward a rq.!,illl<' ol ntt'll. ... Pre· 
ciscly because we live in a revolutionary period, i1 is 1111 littll' 111 
break down confidence: in the basic imtitutions." 

So it is that Article Ill remains unchang<:d and 11ta1 1 lt:t!lt·ltgt·s 
to the Court's authority have comistently failt:d. Tit<' I at 1 n·ttt:titts 
that that authority rests on public acceptance. 'I Itt· jttsl icv-; lltt'tll· 
selves are aware of this and habitually avoid need In-; 1 r Jill 1'1 1\ cTs\·. 
Frequently, however, they must make decisions tltat \.!." to tltc 
heart of the political conflict. Then they make cn('lltics: lllll. thus 
far at least, those enemies have not overcome: tit(' ptd,Jic's loyalty 
to the institutions of the Supreme Court and judicial IT\'it·\\'. 

The Individual Factor 

The Court-packing fight of 1 ~J:\7, the ProgrcssiH: ckntands a 
q_u~rter-century earlier, and the uproar O\'tT tiH: /Jrn/ .\cull dc­
ClSI?n eighty years before all provide case studies in the Jllllitics 
of JUdicial review. Once again, like so lllltclt of til(' c:onllict o\Tr 

federalism, these battles were waged largely in institulional tcn11s. 

~s We have seen, the Court avoided other auac:ks, h11 t t hvsc tit 1-cc 
lt endured instead. It sailed needlessly into the JJn·d .\colt tent pest 
a_nd floundered, really, for years thereafter; weathered tltt· Pro~rl's­
SlVe storm with case; and came triumphantly through the lt~lni· 
cane of 1937, though whether by accident or design no c>1tc \\·ill 
ever be quite sure. 

Individuals played dramatic roles in all of these incidents. The 
Dre~ ~colt tragedy seems to have got its start in the pr('sidvnt ial 
ambn1ons of one of the members of the Court, Just icc i\lcLcan, 
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wltc• ,,,t~ .111 < >hie• .tJ,.dilicllti'>L The majl>rity were n·ady tP decide 
the c;t~c· ;t!..!,.tilhl Sc·c•ll ctn n.tnow jurisdictional g-nmnds. ~lcl.can. 
hcJ\\T\<'1'. in~i~1nl ••11 '''it in~ a separate dissenting- Ppinion. in 
''hie It IH· ''''Ill IIlli (ll his wav to lljJhold the ~lissouri Compro­
mi~c· and !ltl' 1 i~llls 11l :\c·'..!rlll'S as cilitcns. Then· was lillie rea­
~~~~~ l11t ltin1. ;t~ a jllll\.!l'. In llll'lllion theo;e m;tl!l'rs. fpr the majority 
lt;tclnc•l illll'lldl'd tc1 distil's lhl'lll. ·rhcTl' was l'\l'r\' n:asc>ll for him. 
a., an ,tJllhilillth pcdi!it i.111. tn sl'ill' thl' oppurnmitv tc> publish a 
P"lilic.tl ptc•llc•unn·nH·nt utt thc· burning- issue of his time. 

l'nlc•IIIIILtll'h. \It l.c·.tn's di"L'nt in.;pirnl Chief Justice Taney 

'" ll'jlh in kind. :\c;ulv Inti\ \t\trs had p;tssl'd sinre Taney hadar­
"11('(1 lc11 !Ill· sLlll' in .\/c c.'ulloch <' . • \lclrdcl11tl: throuoh all that 
~ ~ 

JH'I i11d ltc· !tad hl'l'lt a 'cllttlllTillT. a suirt nmstntl"liunist, a be-
lin l'l in ..,Ltln' 1 i!..!,ltts. :\ct\\. in his old a~l·. an~ned at 1\kl.can 
and lll;llk unduly c clltltcknt hv the suuthnnLTs' cuntrol of the na­
tional glJ\c'tnlltl'llt. he.: dn idcd ttl Sl'ttk the sbn-ry question LlllCC 
ancllcn ;til. ·1 his ,,;ts llc•l !Ill· dl'rision uf a wise jud~c. nor. proha­

hly. ''"uld LuH·y h;l\c' m;Hk it if he had heL'Il Youn~n ur had he 
lwc·n 'l';ttl'cl till· iniLllicnt c·athed ltv \ld.t·;m. (The signiliranrc o[ 

\ltl.c·an·-. ndl' is clc•ttlt!nl J,,· scmH' histurians-hut the duubtcrs' 
n.:pLtn;llic•ll ct( !Ill· (:cllttl's hcl~;nior is itself rast in terms of 
Tanl'y·s ,,,nwc·c'ltitt!..!, cc•ttficknrc that his opiniun wuuld clinch 
1 Ill' :-.1 tilt hl'llll'l''>. dai111~.) 

The gn·;tt ILtlllt's ,,f tiH· "recall" lllll\'l'llll'llt of the Prng;rcssin: 
Fra \\TIT Tl~t•c~tlnn· Rcutst'\l'lt and Ruben ~1. LaFolkttc. The 
\'l'l\' fact that Silt It LllllliUS national leaders SliJ1Jlllrted it o·an· the 

' ~ 

JJHl\TIIIl'nt impc·tus. Franklin RcH>sn·elt. of cuurse. was decidedly 
the pnsonal kadn 11! thl· (:llltrt-packing- fi~ht uf l!J:n. lie would 

Ita n· gone do\\·n 1 o q 11 ick. ddea t had not the Court -pack in~ hi II 
been ankntly supported hy an inllucntial senator. Joseph T. Rob­
in'illll of .\rkansas---and it was "·idcly assumed that Senator Rob­
inson's ad\'C>cacy was based on the highly pnsonal consideration 
that the President had pwmised to appoint him to the Court. 
\\'hen Rollinson suddenly died. the hill died too. But. as we haYc 
seen. the real reason lor (:ourt-packin~ had already practically 

disapp<"arcd. fnr the Court had um·xpcctcdly broadened its intcr­

prctatirtn of the Constitution and upheld two major ans of Con­
gress. Tit is t'l'n·rsa I was accom pi ishcd by a change in the opinions 
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of two individuals, Chief Justice Hughes and Justice 0\\Til .J. 
Roberts. Did these men see a broader meaning in the commt·n-c 
clause as a matter of intellectual conviction? Or did they. l'Spt·­
cially Roberts, shift their positions in order to tlm·an the (:nun­
packing plan? Cynics, at the time, explained the change hy saying 
"A switch in time saves nine." Motives are always hard to analpe, 
and most evidence indicates that self-preservation was not a su h­
stantial factor in the "switch" of Hughes and Roberts. But hy that 
switch, those men, whatever their motives, made judicial and po­
litical history. 

The Interest Factor 

What, then, of the role of interests and interest groups in these 
political clashes? Did not the line-up, in each contest, really turn 
not on the nature of the Court, the rightness of judicial review, or 
the ambitions of individuals, but rather on who liked the Court's 
decisions and who disliked them? 

The answer to that question is a very qualified "yes-and-no." 
Presumably if there had been no Dred Scott case to anger 1 he Re­
publicans, Lincoln would never have suggested that the Court's 
constitutional interpretations were inconclusive. If Theodore 
Roosevelt and LaFollette had been content with what the Court 
did, they would have been less anxious to pro\·ide the machinet·y 
for undoing it. Franklin Roosevelt and his New Deal cohorts were 
plainly angered by particular decisions. 

The interest line-up, then, depended partially on who stood 10 

ga_in by change. The northern forces bent on restricting slavery 
~rught conceivably have crippled the Court when they took oOicc 
In 1861 had not secession intervened and focused their attention 
els:w~ere. The Progressives of 1912 were the believers in, or bcne­
fiCianes of, those early labor and welfare laws-the ten-hour clay, 
for instance-which seem so picayune today but were so radical 
then. If those laws were to be struck down by the judiciary, so the 
Progressives argued, the legislators should have the power to re­
vive them: good laws should stay in force. In the array of forces in 
1937, one could expect to find standing with Franklin Roosevelt 
these same Progressives and their spiritual descendants, increased 
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111 strl'll~tlt. 11<>\, .. 1,,. tltl' gH>\\·mg- l.1hur uniuns, \\·hose sun·essful 
ftght lor l'"i'tl'tH t' lud IH't'tl ntadc pussihk by the :'\t·w Deal. 

T() ..,,,llll' l'\.lt'llt thi ... \,·;1s. indeed. the line-up. The lang-uage of 
dcbatl' Jlli~ht '<>Ill t'ltt thl' s.lllltitY of the ( :uurt or its irrespunsi­
lJility. tltt· 'L1hilitY ;lti<>Jdl'd !Jy judicial n·,·icw ur its undt·nwnatic 
naturl': lntt <>lit' n·;tl i ... slll' \LIS, "is the Court fur us or against us?" 
Yct this is L11 IH>tll thl' \\hok truth. In l~l:ii'. p;1rticularly. it bc­
cante ck;n tiLtt JtLIII\ .. \tntTiLIIIS had a connTn for tht· (:ourt's 
pn·stigt· ;tnd \\l'le ;ltLilltl'd to the S\Stt·m of judicial rt'\·iew, en·n 
though tht'y di ... lih.nl till· (:,,tnt's dt·cisions. On this issue RtH>Se\·t'lt, 
\\'Ito had S\\'t')ll till· tl>llllll\' the prnious aututnn. could not keep 
hi;; ttstt;tl f,,JI,,\,.l'l, in linl' ;1 k\\' tt .. ntths later. The uproar ag~tinst 
the (:,,lit t p;ll king pl.111 \\·;ts p.trt IY Llllsed. or inspired. by the big 
busint·ss •ng.lnit;llil>lls \\hi, It \\'l'lt' sati,finl \\'ith till· (:,lltrt's de­
cisi<lns and l1atnl tilt' :'\t·\,. lkal. The\' heat the drums for the 
cause ()I judici;tl rnit·w, lor keeping the Supn·mt• Court. in all its 
111ajcsty, lll'yl>lld tht• reach of politics. They used dkcti\'t'. emo­
tional symiHtls ;md slog;ms. But if the Chamber or Commcrct', the 

l\ational :\ssociation of :\lanufacturcrs. and the :\merican Lib­

erty l.caguc had said Iwthing at all, thne would still haH' been 
count ll'ss Americans whose object ions to the CourL-packing plan 
''Tre based on dt·\·ot ion to the system. 

To sum II)): the warrino· factions ha\·e a material interest in the 
~ 

particular decisions of the Supreme Court, while a gTcat mass of 
peoplt', unconnTill'd with those decisions. ha\'t' an ideal interest 
in the indq>t'tHlcnce of the judiciary and the maintenance of judi­
cial re\'iew. 1\'umcrically this last interest, though quite immeas­
urable, mav well be "Teater than all the others l)Ul to"·cthcr. I n n 
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l he framers of the Constitution met two of the tine<· n·qllin·­
ments of constitution-makin~. They t'.\lnhli\!tnl an inst nttncnt 

of government and they grrmlr~cljJ07l'ers to it. B11t th<· tltitd re-
quirement, the one most basic of all to any icka of "const i 1111 ion­
alism" as opposed to tyranny, they did not meet so \\Tll. Tlte dt ;tit 
oE the new Constitution which they signed on Scpt<"llthn 1 H. 17';-1.7. 
failed adequately to li111il tlu~ jJown of tlte go\<TIIIII<'lll which 
they sought to create. Or, at least, so many of their kllo,,· :\IIH'ti­
cans thought. 

Most of the men at Philadelphia assumed that they lt;td pn·­
pared a sufficiently limited gm-ernnH·nt. The str11ctttt c \\'h ich 1 hey 
had devised was supposed to pre\Tllt dcspotisnt. Tltc ncw 11a1 ional 
government was being given new d11ties, to he sttn·. lntt l'\<'tl 
so it Would perform only those duties cxprC'ssly delegated to it: 
all other governing would still he done by tltc states. ,,·lti( It in 
their own constitutions safeguarded the indi\·idllal lihnties of 
their citizens. The separation of powers \\'ould pt-c\-cllt dictator­
ship and, as we have seen, the Constitution spccilically proltihitcd 
certain forms of injustice. Surely, the framns arguccl, t ltt·st· were 
limitations enotwh· no one need fear that tlte national gon:nt-

n ' ' 
ment \Vould become tyrannical. 
126 
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Pl'()pk did k:tr it. hnwnn. and among those who fe:ned it 

\\l'Jt· (H'''(dl' rltll<'t '' i'l' It il'ndh tn thl' Ill'\\' Cunstittllion. The\' ar­

gllt'<l lt<llll t\\·,, IIJ.tjr,r pn·tni'l''. Fir,t. thl·y intlined to hL'Iien· that 

indi, idtt:tl ltcl'dr,ttl "'·'' I,t.,l 'n urn! when g·,,nTnmcnt was cluse 

;tt h.tnd: lilll'tt\. till'\ th<nt~ht. \\·a.; s:tfcr when JHl\\'lT was centered 

in til<' ,utn J.tthn th;tn in some distant national capital. .-\ny 

ILIIl,ltT <d (l<l\\tT t<J tht· Ill'\\' tnti<mal gtl\'l'\'llllll'nt was. therefore, 

a thrt·:tt t<l frn·dntll. Sl'lllJHJ. till'\' thought that any CllllStitutiun 

,,.;,, int ""l(>ktt' it it Lll ked a 'J>l't itic "hill of rig·hts." a statement 

of tlt<,,t. lilll'rtin ''hich ll<J \.!,<>\l'lllllll'llt should take away and 

tiH,,t. ~tLtLJIItt'('' <d (>1 <H t·dutal fainll'S' whidt would protect in­

di,idtt:tl, lr<Jtll ;l!hitr:tt\· injtt,ticc. SLttc constitutions adopted dur­

ing t Itt' .\Jilt'! i, ;111 Re' ,,lnt ion itll ltllkd sudt statt·mcnts. Surely. if 

a !Jill <d 1 i~lth ''·'' ;tppr()pt i;ttt· in a state cunstitution. it ,,·as more 

tlt;tn ;q>P'"Jl'i:ttt· it w:" JH'cco;.;;•n·-in a charter for a strong na­
ti,>nal g<>\ t'lllllll'nt. 

l-'\t'n IH'IIlll' thl' Lltllp:tign for the ratification of the Ill'\\' C:onsti­

tut i()n w;t' Itt! I\' undn wa\·. the lricnds of the document had rcc­

'l!..!,lti/(·d tilt' l<>rtc ol the,c :trgutncnts. The framers may not han· 

a"rtTd "·illt thl'ir nitits. hut thcv rcalitcd that \\·ithout a firm 
~ . 

pr,,tniq· t1> add a !Jill of rights to the Constitution. there was little 

()rIll>< lt:ttllt' ,,f ratifll':llit>ll I>\' the state l'llll\'l'lltiuns. :\ccordiwrh·. . ~ . 
lhl'y nudt· rh:tl finn promise. The\' agreed that if the Cunstiturion 

was rarifll'd. thn \\'IJU!d. in the first (:ongrcss. propose appropriate 

atnt·tultllt'JJI.;. Thi' prlllnisc was kept. Jatlll'S i\Ltdison. a key figure 

al tht· J>hil:tdclphia t<>ll\l'Jltion and a kadn in the fight for rati­

ficat i1>11. hclpl'd ttl draft :unctHlmcnts and in I i~!l. as a rcprcscnta­

tin·. inrroduccd tlll'Jil in (:ongress. Twl'ln.· wcrc appn>n·cl by 
CongJT<.,s. and tltncaftn ll'll of them \\TI'l' ratified by the requisite 

lllllllhn "' st:ttt·s. Thl'Sl' first tl·n amctl<lmcnts. generally called the 

"Bill ol Rights." hccantl' an opnatiH· part of the Constitution on 
lktl'JIIIJlT 1:-l, }iq(. 

THE BILL OF RIGHTS 

In undnstanding the significance of the Dill of Rights. the first 

thing is to know why it is thnc. This \\T ha\·c karneJ. It is there 

as a ... akguanl against tyranny by the national gonTnmcnl. The 

First :\ntcndtncnt begins: "Congress shall make no law ... " Con-
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gress-the new national legislature. The next seven amctulment~ 
do not specifically refer to Congress or any other branch of 1 he 
national government, but they are to be read as if they did. l.ike 
the First Amendment, they were intended to limit the national 
government, not the states. Any possible question about this was 
settled in 1833, in the case of Banon v. Baltimon:.t In that case, 
Chief Justice Marshall, speaking for the Supreme Court, ckclan:cl 
that the Fifth Amendment afforded people protenion only against 
arbitrary action by the national government and did not pmted 
anyone against any abuse of state or local government a I power. 
For protection against such abuse by a state or local gll\TIIlllll'lll. 
the citizen would have to look to his state constitution. 

Second, the Bill of Rights includes two difftTcnt kinds of 
provisions. The First Amendment is, in effect, a great allinnatin· 
declaration of individual liberty-freedom to worship. speak, puh· 
!ish, and assemble as one likes. The next se\'en anH.:Ildmcnts in· 
elude a fairly long list of somewhat narrower "rights"-primarily. 
the right to be free from certain annoying types of gonTnmenta I 
intrusion and from arbitrary governmental persecution or punish· 
ment. These cannot sensibly be considered apart from 1 )J(' First 
Amendment freedoms, for they provide much of the substance 
which gives reality to the promise of liberty. A person would not 
possess any freedom worth having if, despite a constitutional pro­
nouncement that he had the right of free speech, he could he 
thrown into a dungeon and kept there without a trial the mo­
ment he used his right of free speech to criticize the ollicials of 
the government. "Procedural safeguards"-the assurance o[ fair­
ness in the enforcement of the criminal law-are thus more than 
technical matters of judicial detail; their observance is vital to the 
jJreservation o£ liberty. 

Third, we must look in passing at the Tenth Amendment, for 
on its face it is quite different ~rom the others. It docs _not directly 
protect individuals against arbitrary governmental acuon. Rather, 
it says that of whatever legitimate powers governments may have, 
the national government can exercise only those which are grar?ted 
to it by the Constitution; all others remain with the states. 1. bus 

1 7 Peters 213 (1833). 
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it sp('aks not ol lihl'rtil'' :\ltd ri~hto;. hut of kder;tlism: and. indeell. 
as a statt·tttt·nt ,,f the ln\cr;ll principll' it has had its histtlric 
signillcaJHt'. Yl't we 111:1\" apptt,pnatl'IY enmtgh indulk the Tenth 
:\menciJJH'IIt \,·ithin tht· tnm "Iii\\ of Rights." for it reminds us oE 
the main n-:1-;nn why t hne was any Bill of Ri).!;hts in the lirst place. 
That reason was ka r of t ht· n:1 tiona I gon·rnmen t. Out of that fear 
came the Tenth .-\nH'tHht•t·nt. just as did the First .\mendment 
and the n·o;t. The fraJJH'ts thought the Tenth :\metHlment un­
necessary lll't aust· without it the Constitution ).!;aYe only certain 
powers to the national gonTnment and by implication ldL the 
rest with the states. The Tenth :\metHlment rhan~ed that imjJlinl 
"n:st'nation of power" into ant·xjnns reserYation of power. 

Finally, in searching for the prcsent·day meanin~ of the Bill of 
Riohts we must look behind the first ten ::unendments and beyond ,... . 
them. too. Behind them was the original Constitution, with those 
few specific safc~uards a).!;ainst despotism and injustice which the 
framers thought were sullirient. Beyond tht·m. to come into the 
Const it ut ion sc.:n·nty-sen·n years later, was the Fourtt't'nth :\mend­
mt·nt. \\'t• cannot usefully discuss :\mericm freedom and justice 
today without gi,·ing close attention to the Fourteenth Amend­
ment. It was one of the constitutional rhan~t·s whith immediately 
followed the Ci,·il \\'ar. and doubtless its central purpose \\'as to 
protect the freed ;\;t').!;l'lles, the former slan·s. in the southern states. 
One clause of the Fourteenth :\mendmcnt still seems chielly to 

conn'l'n the dt·sct'tHiants of those freed l\:cgrocs antl thetr white 
neio·hbors: this. of course, is the clause forbidclin!! any state to 

~ ~~ 

deny "equal protection of the laws" to any person within its bor-
ders. The "equal protection" clause we will take up in Chapter 8, 
which will be de\·oted to the theme of "equality." Here and in 
Chapter 7. in contrast. we are cmphasizin~ not the equality of 
rights hut the c:x;'itL'nn· and nature of any indi\'idual ri~hts which 
any JHTSOII in the llnitcd States may assert a~ainst governmental 
oppt cs!'>iotl. The part of the Fourteenth Amendment which con­
cerns us till\\', therdon·. is the clause which protects individuals 
against dcpri\'ation of their liberty by the arbitrary action of state 
governments-the clalt'ic declaring that no state shall "deprive any 
person of life, liberty, (Jl property without due process of law." 

'fhis "due process" clau~c has a familiar ring. Almost the same 
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lano·ua(Te appears in the Fifth Amendment. But, a-; we han· seen. 
~ 0 

the Fifth Amendment protected the indi\·idual only again~t op-
pression by the national government. Since 1 RGH, when thl" Felli r­
teenth Amendment was ratified, the Constitution has a Hot dl"d the 
same protection against oppression by any state. :\ncl judi1 ial dl"ci­
sions have made it clear that the "liberty" prott::ctecl by the Four­
teenth Amendment includes freedom of worship. spct'l It, pre,.s. 
and assembly. 

THE FIRST AMENDMENT FREEDOMS 

Religious Liberty 

Separation of church and state and freedom of worship arc the 
first great principles embodied in the First Amenclmcnl. Tltl" Pil­
grims, so the poet sang, had crossed the perilous Atlantic SlTking­
"freedom to worship God," but that was in Hi~O. In the itll.crn·n­
ing years, few of the earliest British colonies in l\:onh :\mnica had 
been havens of religious freedom. Quite the contrary. In se\cral 
colonies, especially in 1'\cw England, a dominant ancl intoll'rant 
clergy insisted on strict conformity to their own icl<:as of proper 
creed and worship. Dissenters were harassed; in the early days, 
some simply went away, striking into the wilderness and founding­
new colonies of their own. Thus the Re\'erencl Thomas I looker. 
disagreeing on matters of doctrine with his c.:ollcag-ucs in ;\Ltssa­
chusetts, departed thence and settled the first colony in ( :onncct­
icut. And again the dispiriting cyc.:Ie was repeated: by the time the 
colonies became the United States, the ministers 0 [ ConJHTticut 
were as fearsomely intolerant of religious differences as had been 
the fire-and-brimstone preachers of Massachusetts. 

Not only were they intolerant, they were also pownful. In 
Massachusetts, Connecticut, and other states, too, the clergy as a 
class had a dominant voice in political affairs. The lin\;. between 
"the state"-the government-and "the church," of whatcn·r de­
nomination happened to be supreme in a particular state, w~1s 
often firmly forCTecl. Thomas .Jefferson, familiar with colonial Ins-

~ '') tory, believed that an "established church" (or "state church · 
a religious sect with the power of go\'crnment behind iL. was in 
itself an enemy of intellectual liberty, freedom of mind and 
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comcit'IH t'. :\nurdin\!,h. he took \!,H'at pride in his authorship 

ol \'i1~ini;,·, "SLlllllt' '"' iZl'li'c,!itl\IS ht·nlum." \\·hit h dn rccd that 
in hi~ ILl I i\l· t tlllllllull\\·v.tlth thl'rl' sl!lluld hl' no l'sUhlishn\ 

chuH !1. It i-; 11111 'ill pri,in~ th:ll in clraltin~ thl' First .\ml'ndmcnl 

.Jamn \L!cli,,lll ln·:2,;111 \\·ith the same thl'ml'. for :\Lidison was 

.Jclrt·l'''n\ di't ipk. 
Sti':\IUIItl'\; ,,,. CIII'IU 11 _\,ll Sr.\IT. H thnc t'\"LT had hccn a 

~eriou' idt·.t ,,( nLdJ!i,llill·..!, :1 \!,tl\t'lll11ll'nt.tlh· bacb·c\ "national 

1 h11n h" itt 1 ln· l'nitt'd SLttt's. it \\·;1-; bid to rest bv the ;Hhlption 

of tht' 1-"ir-;~ .\lltl'!HitiH'Ilt. < ltw.;tiuns h:tn· arisen in recent times. 
·~ 

IHmnn. C<llll nni11:2, thc l1tunci;tl rcbtitllbhips between rhurrhcs 

aiHl lo1 a! gn\ t'l tlllll'nl'. ( ::111 a qat c. or Otll' of its subc\ivisions. 

excu'c 1 hun Ill·, lrnm p:t\ in!_!, prnpntv uxcs? Thc :tns\\Tr is yes. 

So long :t-; all ~t·ligilln' and dt'lllllllinatioth arc trcatcd alike. this 

don not :llll<llllll ltl ;Ill "l'st.thli·d!tlll'lll .. tlf n·li~inn. \lore cnntrn­

\l'l',ial i-; tht' lttlni,hing. :tt p~thlic cxpcnst·. of bus tr:ubptli'Lltinn 

to cltildrt'n :tlll'llding p.tl'tlt hi:tl schnnls. \n many places this has 

bct'll a'''" Jlnliti,.tl i,,uc: in some it Ius !.!in·n ri't' to !coal dis-.. :""\ 

[llltc·-; (l\l'l ttllhtitutit,ILtl qut·stillns. In ckciding such LISt'S. not 

only h:l'i thl' St!Jllt'lnl' (:tltlrt hccn sh:nplv diYickd. hut indi,idual 

jmtin·-; '('('Ill Ill Ill' or l\\'ll minds. hn· insunce. in a parnchial 

school IJtl'i t :t'it', \\-hl'll' taxpayers nhjcctnl to such a usc of public 

ftliHis a'>' itd:tti\t' td thl' 1-"irst and Fourtt'l'llth .\nll'IHlml'llts. Jus­

Lite Bbc k \\'Hill': "Thl' ·l'sLthlislunt·nt of rl'ligion' dausc ... 

means at k:•st thi,: :\l·ithn a state nor the Fcdnal gonTilllll'lll 

can set up at hun h. :\l·ithn c:tn pass laws \\·hich aid one religion, 

aid all religions. ur prdn uiH' rcligiun U\lT :mother. :\cithn can 

force nor inii!IciHl' a pnsun to ~u to or remain :1\\·ay from church 

against his will or fmcc hint to proll·ss a hclid ur disbdid in any 

religion .... The First .-\ml'ItdliH'nt has ncl'lcd a wall l>ct\\'l'l'11 

church and state. That wall must be kept high and imprq~nabk." 

Thl'n, h;n·ing stated these gcnnal principles. he and the 111ajority 

of his colleagues decided that thl' furnishing o[ bus transportation 

was essentially a grant of assistance to schoolchildren rather than 

to any school. They thndore n·jected the taxpayns' complaint 

and upheld the expenditure of public funds to pay the children's 

bus fares, nTn though this expenditure, as a practical matter, 
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aided the children attlnding church schools of only one denomina­
tion.2 

\\'hen state intervention takes other forms, the judicial answer 
is hard to predict. For example, some years ago the "released tim~" 
program in an Illin. is sd10ol district was challen~ed: a pu hllc 
school parent claiming that it breached the conslltu t 1ona I wa 11 
between church and state. Um!cr this program, a class period was 
set aside for religious instruction, which was given in the public 
sthool building by various tlturch representatives. (Those cltil­
clren who did not want such instruction simply ltacl a ''free 
period.") The Supreme Court decided, eight justices to oJH'. t ltat 
such a released time program violated the Constitution.:« Yet a 
few years later, by a six to three vote, the Supreme Court declarccl 
that a released time program was valid where the children wlto 
wanted religious instruction during a regular school day left the 
school building and received it elsewhere:' The difference he­
tween these two cases was that in the first, the regular classrooms of 
the public schools were used for religious instruction, and in the 
second they weren't. In view of the judicial language about the 
vast importance of the "high and impregnable wa II'' bet ween 
church and state, such a distinction may seem ode' I · tu ltnical. It 
reminds us, however, that responsible judges in a democratic so­
ciety incline to be cautious about reading new meanings into the 
phrase: "no law respecting an establishment of religion." 

FREEDOM OF WoRSHIP. At least as significant, today, is the clause 
which prohibits Congress from interfering with the "free exercise" 
of religion-which means that each person has a right to worship 
as he likes, or not at all. It also means, as we have seen. that such 
freedom of worship must be permitted not only by Cong-ress, but 
hy the states as well-or at least that the M.1tcs cannot "unreason­
ably·· interfere with it. Nowadays, only those small sects whose be­
liefs are shocking to the majority or whose practices arc peculiarly 
offensive are likely to be the objects of repressive legislation. 
'Vhen such legislation is attacked as unconstitutional, the real 
question seems tfl be: how seriously offensive or danzerous are 

2 Everson v. Roarr/ ,,, J:ducatinn, 330 U.S. I (l!H7). 
31\fcCr,.'lttm v. Doau/ nf f·rlltcalion, 333 U.S. 203 (1!)18). 
4 Zorach t·. Uau~u11 , :; 1;s l S. 306 (1952). 
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the pr:t< ti< t·-; of tht·~~· )H'<•pk; The Supreme Cuurt reads the Cun­
stitution :h )H'Itllittill!.!, t<•tnpkte frccdum uf reli!.!,ious /Jc'!it·[: the 
diflintltin :11 i-.t· \\'hl'll IH'Iids lead to actions \\·hidt must people 
deem hannlul. lkc:ttJ-;l' ol the impnrt:lllcc uf freedom of IJt·lid. 
th~..: Court i-; ,,Jn i<lll-;ly rl'ltH t:ttll l<l restrict freedom of act ion based 
on such Ill' I id n.:cq>t wlHTt' the h:trm is grcar. 

Sontetintl'-;, to Ill' ~ure. the h;nmlulnt·ss of the action has seemed 
great t'll<,ugh to jthtih· supprcs-;i<lll of ir. Thus m:my Years ago 
laws prohibiting polYg:ttll\' \\Trt' upheld. cn_·n tllllugh. at that time. 
plural matriagt· \\·as a cust<,tn consistent with the religious bl'lids 
of a subst;mtial sect. the ( :hurdt of the Llltt'l' lh\' S:tints. Such 
laws \\·en· just ilied as l>eing propn measures in deknse of public 
lltot:ds. alth<Htgh in tht· l'\e-; ul till· \lormons ol the l~!lll's tilt'\' 
intnlncd with the "ltt·t· n.;en ist·" of religion. Ptc-;untablY. to­
claY. a loc:tl ordinann· a!_!,ainst public nudity cuuld he enforced 
against llll'tlllnTs of a sett \\·ho h<lllt'Stly claimed th.tt their reli­
gious con\ ictions cotnpclkd them to disrobe on the nt\' streets. 
But wh<:tT the action is J)()t so shocking or olrcnsin·. the Supreme 
Court is likely to strik<: down an\' state statute or local ordinance 

' ' 

which forbids it. 
One religious group. the "_lchm·ah's \\'itnesses." \\·as the subject 

of considnal>lc reprcssi\ e legislation in the I !UO's and 1 !HO's. 
Again. this was not because of their pri,·ate beliefs hut because of 
what th('y did. In S!llllt' quartns they made themscln·s unpopular 
by publishing \'iolcnt attacks on another, much larger denomina­
tion. Othn people were annoyed by their persistent, den>ted 
door-to-door "missionary work." :\nd still others, in a period of 
world crisis. professed to he alarmed because the "\\'ittH.'sses" felt 
compelled hy religious belief to refuse to salute the flag of the 
United States, which they considered an idol or "gTavcn image" 
which God l'orhade them to recognize. Therefore, local ordinances 
were passed, not expressly aimed at the "\Vitnesses" but obviously 
intended to restrict their campaigning and their propag-anda dis­
semination; and at about the same time, ''\Vitnesses' .. children 
refused to comply with state statutes requiring all school children 
to join in the daily pledge of allegiance to the flag. 

The Supreme Court upheld the "\Vitnesses'" claim that they 
did nut have to obey these laws. The local ordinances were held 
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to interfere with the free exercise of relig·ion, primarily IH'< a use 
the Court wished to protect actions st cmm ing- from rd i~ iot ~'> hl'­
liefs just as much as it reasonably could. Ringing- doot l1(' lis and 
arguing, even arguing offensively, on sidewalks might hc antwy­
ina to householders and casual pedestrians, hut. th<:y \H'n: not 0 

harmful or dangerous acts, like polygamy. Thcn:lorc thl'y <ould 
not constitutionally he prohibited. The C:oun had 1111 IH' 11 111thk 
with the "flag salute" laws. Here al-{ain, hown·er. it t'lldl'd ttp on 
the side of the "\Vitnesses," holdinl-{ that the children , 111tld not. 
be compelled to join in the pledge of allcgianc:('. This dn ision 
was difficult because with war spreading over the world (till·, .tSl'' 
were decided in EJ10 and l~H:1) a strong argHmctll could Ill· ntadl' 
that a refusal to salute the £lag· was unpatriotic and harmful to thl' 
national interest. The majority of the j11stic:cs finally ch·cidl'll. lto\\"­
ever that such a "lack of patriotism," impelled bv rl'lioious 
con~iction, was not so harmful and dangerous as tu just,ily p 1 ;~tislt­
ment.5 

Freedom of Expression 

The right to say what we think is the First Amc:nclllt('Jll lihnty 
which has been most often under auac:k, primarily IHTattSl' 111 a11y 

people, even a majority, occasionally feel that the expression of 
particular ideas is dangerous to the security of the country. Bdorl' 
we examine this seeming con£lict between incliviclual lib"ny and 
national security, however, we should first sec what "freedom of 
expression" does not include .and then consider why any promise 
of such freedom is included 111 the Constitution. 

Although we ha\·e a right of "free speech" (and "free press" 
and "fTee assembly") wed~ •~ot h:tve any right to utter or publish 
slander or libels or obsccnJttcs .without being responsible for the 
consequences. If we say somethmg slanderous ahout someone, he 
can sue us for damages. The same is true if we write something 

5 West Virginia Stale Rnarrl nf ~duratio~z ~'· Rarnrtlc, 31!1 U.S., li2·1 (1!11:1). In 
contrast, young- men who !Ia rly refused 10 1 cgJslcr under the Sclel"l ivc Service Acl 
went to prison, even when they asserred that their refusal was based 011 rdiuious 
convictions. There were two factors which made their situation diffcn·nt fron~ rhe 
"flag salute" case. First, such refusal, if_ pcr~nittecl, could do serious clamagt• ro rhc 
nation's war effort. Second, the Selc:ct_Jve Service Act itself included sr><·cial pro· 
\'is ions for "conscientious (usually rehgums) objectors" who registered as stH h: 1 hey 
\\·ere compelled to render non rom hat ant service, hut not to fight. 
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lihclou-. about him. t I hl' hasit· dillt·rcnn.· bctwt't'll sbtHkr and 
lihl'l i-. 111.11 1lu· lt•ttttt"l i' 'JH>kl'n. thl· LttttT writtt'll t•r puhlishnl.) 

:\nd il \\t' '..!." alu>llt ~ht>tttin"· nhsn'tll'h·. Wt' can hL' linl'll or t'\t'll ·"' . 
jaikd. Thl'st· kind ... nl uttl'Ltnt c .. an· llt•t ··rrn· spt'l'ch" as that 
tnm is U'>t'd in till· (:onstilution. Stllllt'tinH'S thnc arc bitltT aq.~·u­

mt·nts -u .... u;tllv about hooks or pla\s-concerning what anually 

is "ohst t'tll·" and '' h;ll i' ntll: hut t'\t'n though courts maY lwld 

that a p;111 it uLn h11t»k il'.g. {'/'·'·'1".\.l is not obsn'tll', the general 

prinl'iph- tt·tu.tin-; inLH 1- thl' print·ipk th;ll libel. slander. and 

oh-.l<"llit\ ;Ill' nt•l pn•tcttl'll hv the Fir-;t .\metHlnH'Ill. 

\\'hat "It l'c t''\pn·-;sit~n" tf,n nH\111. aiHI\'l' all else. is that we 

han· a 1 ight 111 t''\Jllt'" 1111r opinions in all arc:ts. including· the 

field of Jllthlic albirs. \\'t· h.t\l' a ri .. ht to niticitc the cxistin!!· 
~ ,~ 

politic:tl. t'l 11notnic. or s11t ial svstt'tll and J))'tiJ!tiSe changes in anv 
or all ol tht'llt. \\'t· han· a right tn di.;-;t·nt front the m:tjority's 

,.it'w and to say things whit h Sllltll' pt·nplc mav think \\Tnng and 

t:\Til dangt'lll\l'i. This right 111 niticitc and dissent is not unlim­

itt·d. as \\t' ~h:tll St't' l:ttn in this rh:qlltT. :'\cnTthckss. it is the 

hl'art ol thl' Fitst .\nH·ndntt'lll. the gn·at allirmatin· promise of the 

Bill of Rights. \Vhy so~ \\'hat makes it so important? 

TttE Rt A-.o:\s FoR Flu-E SPFFCII. Some people think of "free 

spt'tTh" as a natuml ri,!..!,hl, part of the "unalienable rights (to) ... 

libnty" of whil'h Thotnas .Jdl'crson wrote in the lkclaration of 

Indt'J>l'lldt·nn·. H. in your philusophy of lift-. yuu gi\l' first plan· 
to the indi\idual human beino·. then you may bel in e that the: 

:""I ' • 

frt'cdom to think and to express what you think is nTy important 

intkl'd, for without it a pnson's den·lopmnll. both mt·ntal and 

spiritual. tnight he n;mtped and stuntetl. .-\!most equally as im­

portant as self-expression. you would bclit·n·. is the exploration 

of otht'r I>t'IIJ>Ic's thouohts-the rioht tonTO\\' intellct'lualh· hy l'X-,..., ,":"' 0 J • 

('h<lll"itw ideas and rcadino what other men ha\'l' written. These n n n 
rigltts, theu. to speak and ttl listen arc nt·n·ssary for a person's 

srlf-fullillntt'llt, his full realitation of his human potentialities. It 

was from this kind of reasoning-. rl'llccting a basic faith in the 

ability of indi,·idual htllll:lll beings to gro\\' in wisdom and ,·irtul'. 

that .Jefferson wrote the famous lines which are caned today on 

the wall of his memorial temple in \Vashington: "I ha\'c sworn 
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on the altar of God, eternal hostility against e\'ery form ol t yr­
anny over the mind of man." 

Other people believe in "free speech'' even thou~h they arc 
religious or philosophic skeptics with no hi~h opinion of lllllllall­
ity or optimism about its future. They believe in it becausl' 1 hl')' 
think it is the best jJractical way to ajJjJToar./z tmth. This is the 
usual defense made, today, of "academic freedom," the liberty of 
teachers and scholars to think and speak as they \\'ill--for. it is 
said, through such free expression and free inter('han~l' of ideas 
have come the great intellectual advances and scientific disn>\Trics 
of human history. Yet the argument goes far heyoncl the ('o liege 
walls. Just as free intellectual exchange is good for scholarship 
and science, so it is good for deciding mauers of public policy. 
The wisest policies can be arrived at-so the argument runs­
only after full and unhampered discussion has sho\\'n the strcngt h 
and weakness of every proposal. Probably the most famous state­
ment of this position was that of Justice Holmes, in 1 ~ll !1: "Perse­
cution for the expression of opinions seems to me perfectly logical. 
If you have no doubt of your premises or your power and want a 
certain result with all your heart you naturally express your wishes 
in law and sweep away all opposition .... But when men ha\'C 
realized that time has upset many fighting faiths, they may come 
to believe even more than they believe the very foundations of 
their own conduct that the ultimate good desired is better reached 
by free trade in ideas-that the best test of truth is the power of 
the thought to get itself accepted in the competition of th(' market· 
and that truth is the only ground upon which their wishes safely 
can be carried out. That at any rate is the theory of our Constilll­
tion." o 

There is a third justification for "free speech," much like the 
second but reached from a different starting point. If you arc com­
mitted to the principle of dem.ocracy, of "government by the. peo­
ple," then you must be committed to the principle of free discus­
sion, for, as we saw in Chapter 1, democracy depends on people 
beina able to make informed choices between policies, parties, or 

0 
• be candidates. This means that for democracy to ex1st, there must 

6 Holmes J d' t' gin Abrams v. United States, 250 U.S. 616 (1919). , , ISSCO 10 
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a bro :tcl nppo t tttnit y t t> ar~u c p ubl ici · :1bout th e iss u c ·- to :1r~u c 

:1 tHl to li -; t e tt tn arg tttn c nt. If bad l;t \,·s arc p:1ssed . all is n ot lo st 

so lo n g as there is a c il a n c ' to repe:d t Item . a n d th e cxi : tc nrc ul 

su ch a chan ce dc' J>l'tHh o n p eople h:1Y itt b a ri g ht to nit icitc th em. 

This is tltc tltinkitt g behind th e pn ·iti o n take n h · th e lat e C hi ef 

.Ju s tic e S to n e :lllcl so tn c· o th e r memlH: r - of th e uprc ntc .ourt tha t 

tlt c Fi r:t :\tn c· tHlmcnt frcc·dom occupy a " prdcrrcd p os iti o n"-th c 

to ptn os t p osi t ion - in th e hi e rarchy of constit uti o n a l ri ~hts a nd 

hCJnlcl h e tn ust tinnl y ddcnckcl ag-a inst all go\'crnmcntal attack. 

1\o\\' ·ott m ay sa · t h:ll ,,· it ltottt he in~ a phil osophic prag m atist 

or a d e m o crati c j tt dgc yuu belieYC in " free sp ' ce lt" fo r a fo urth 

Fitt.pntrick in the St . Lo11is Post-Dispat ch 

As America goes so goes the world 

Jf one vie\\'s tl:e \\'o rlcl struggle as one of competing principl es­
democracy aga tnst to ta litarian tyranny- the preserva tion o[ civil 
liberti es in th e United States is essent ial to th e argument favorinrr 
democracy. T his cartoon was drawn in 1953, a t a tim e wh en fre~ 
speech and fr ee association were under h eavy a ttack by Ameri ca ns 
who believed that sud1 freedom endangered the nation's security. 
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reason, much simpler than the oth(T three. You IJcli<·\c i11 it IH·· 
cause you like to he able to say what you think-it's a l!tT < llllllll v. 
isn't it? True enou~h: but docs your satisrac:tion in IH'ill~ :dl(t\\cd 

to speak your mind amount to a helid in "lrn: '>pl'n J, .. ;- :'\o. 

by itself it does not, for the real test is not \\'IH·thn \'lttl likl' 1< 1 

feel free to express your ideas, hut whet her you are w iII ill'~ t < 1 11 :I\ c 

other people express their ideas, even when yo 11 11 t t nl y cl i ... :11.2, t<'t' 

with them. Most people cli~like hearing- views <·xprt·..,..,cd ,,-hi< It 
differ sharply from their 0\\'11. i\Iost people inclinl' to lt-:11· 11<'\\. 

ideas and unfamiliar doctrines. "Free speech" is part ol .\lllt'l i~:111 
liberty, but at times in our history th<.: po\\'er ol grl\l'llliiH'lll h:t" 

been used to curtail it, and many people, )HThap'i 111mt JH'I tpk. 

have agreed that it should he cunailed. Thes<.: ou:a .. iolls 11:1\ <' 11'>11· 
ally coincided with times of internal or international t<'thirtll. a11d 

the intolerance of dissent "·hid1 typifies tht·n• ha-; IHTil J,;, ... <·d 

chiefly on fear. In days of real or fancied peril, the Llith ill< j,il 
liberties is put to its sc\'crest test, and the litnih ol tl1c J:jr..,t 

Amendment freedoms arc pricked out by SltptTillc ( :ourt dcci· 

sions. To these instances of tension and constitution:d ittll'l prcta­
tion we now turn . 

. THE STAl'\DARDS FOR .Junc;:-.tt·::..;T. It is the expn·..,..,irtt1 a11d 

Interchange of ideas on public policy, especially i11 t lw 1< ttll1 < ,r 
argument, advocacy, or exhortation, that gin: rise to til<' ct·ntral 

question in many First Amendment cases. \VIH·n the act i< 111 < ,r 
government-the enforcement of a repressive statute--is ch:lllt-11:2,('d 

on the ground that it abridges free expression, sollll'< JIH' ll:ts g()t 
to decide whether such freed om is absolute or Ill a y he I i 111 it cd i 11 

the interest of the public safety or welfare-and, if so, ,,·l!l'll it 111:1\' 

be limited and how much. The Constitution's lang11 ;tg<' '><'<'Ill'> a I,_ 

solute: "Congress shall make no law." Yet no :\lllnican c< 11trt has 

e\·er held that we ha,·e complete, unbridled liberty to say whatnn 

we want under any and all circumstances. For at least soJnt· statl'­

ments that would cause harm we can be punished by p~thlic au­

thority. The classic example or this \\'(lS ull'cred long ago by .JIIst icc 

Holmes: "No one has a right falsely to shout 'lire' in a crowded 

theatre." That seems like obvious common sense. But "·hat il a 

majority of elected Ico·islators feel that it is "ol)\·icHIS collllllOil 
n . . 

sense" to punish people for criticizing public ullicials, Lor urg111g 
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cli".ta·dil'lt< t' ,,j· ;ulll~tn il\, 11r lor ;uhol·ating drastic rhangl's in 

lotl·i~n pt.lit\, tltl' l"<llllt~llli< s\·stl'lll. nr the Constitutiun? Can 

thn tlll·n l'll.l! 1 .1 l.t\\ nt.tking ~II< h nitirism ur athoctry ilkgal. 
or dtwoo; thl' l·itoo;l .\lltt'lllhttl'lll l11rhid thl'ln Ill do su~ 

SitH t' I q I~. till' Suptt'llll' (:<nan has had to dt·t·idc numenms 

caoo;t·:o. itl\oh ing qttl'~ti<lll' likt· thl'sc. Thl' justin·s han· agreed that 

ltl'l'dottl o( l'\:llll'"itlll i, limitl'd .111d lll·rasiuna\h· han: he\d that 

it i~ quill· :o.tt itth limitl'd. IIlllS tht·y ILtH' narrowed the meaning 

ol till' ln.,;ad. lbt. ptt~hilliltll'\" l.tn~uagt· of tht· First .\nH'tHhnenl. 

In a nlltltn :o.t·tt ~l·. l11 1\\"t'\l'l'. 1 hl'y h:n c I no:Hkncd its me:111 i ng. 

l'IICin thl' Fiaoo;t .\tlll'lldllll'lll. nnh Cnngrl'SS is expressly forbidden 

to alll id~t· lll'l' l':>.:ptl':o.:o.ion. Yt·t 'inre the Suprl'llle Court's dct·ision 
in ( ;;t/(l,t' ·i' . .\',·,c l"u1h ~in ~~~~~~.the same pruhihition or une HT)" 

IIlli! It likt• it rntrit" till· :-.l:tll' k~isbtun·s.~ fur in thl' c;it/Oil' rase 

thl' <•IIIII ,;tid th.tt "ii<T 'Pl'l'< h" w;ts part 11f the "liberty" which. 
undl'r tht· Fourtl'l'nth .\llll'tllhlll'lll. llll state ran take away ,,·ith· 

out dw· pt< 11 ns ol bw .:• Furthnmore. _judicial intnprl'tat ion has 

kd to thl' IIIIIJtll''tiotll·d ruk that where kgislatin.· bmlies arc fnr· 

bidd<'ll t<J ttl'spass so. likt·wisl'. all go\lTI\Itll'ntal authority is for­

bidden 111 tn·sp:t": whatncr free spcerh cllltllll be Yali<lly 

curtailed hy thl' kgi:o.btnrl' cmnot he Yalidly rurtaikll by the 

ex<·nttin· brandt l'ilhtT. 

Thl' qul'stiun, tlll'll. is whl'll and how far gonTllllll'l\t can rl'­

'it riel frl'l' 'Pl'l'< It -or. con\ noo;c\y. when Wt' can say ,,·hat Wl' like 

and I tow t·xtn·ntl' our l'xprl'sscd 'iews can be. Tu decide that 

qttl':o.lilltt ditkrcnt judgt·s. at dilkrcnt times. ha\·c sought earnestly 

7 :!liS l' .S. fi."•:.!. 

s .\11 sfalt' tnuqirurious al"1 iurlud•· tla11s1·s desi~m·•l to (llllll'rl fn•c1lnm of l.'X· 
Jlll''~iou. ·1 h1'Sl', ol tolll"'· I<''IJill thl' ,talc ll'~isbllll"l'S. llol\l~ll'r, as 1\l' saw in 
Cl1ap1n I. a star.: Ll\\ 111i~h1 "" IIJ•Iwlcl 111 the sLJI<' 111111"1 as n•mphin~ with both 
llw stall' lOIIstiluli••ll :1ucl tlw l'uill·cl Stall'S Constitution, \l'l nllimatd\" he 
Slllltk clowu 111· the l'ui<l'd Stat1·s Stl('l<'llll' Court on the )!.l'lllllHI that it \iolatt:d 
till' Folllll"l'lllh .-\llll'lllllllc·lll. 

!I One· school of judie i.tl I hough!, \\hose most artinllall' spo\..l'sman was the late 
C:hil'l Justi<"e Stoll!'. has in<npll'll'd tlw l·i•st :\nll'lldml'lll as if it lll'~an: ":\l'ithn 
<.o11~1;.,s 1u•r :1111 St:lll' h·~i,I.IIIIIT shall ma\..1' a bw ahricl~i11~ ln'l'clom l1f 
'IHTch .... " 011u."1 juslicc·s lll'lil'\l' that the rl'stri11ion 011 sl:lll' :ution is less clirert: 
thl'l" hold that 1111dl'l" till' hllllll'l'lllh .\llll'llllllll'lll. a stat.: Clll prohihit fl"l'l' sp<'<Th 
il ~·IH h lllohihition is 1101 "arhitlal"\" aucl llllll'asnu:thll'." ·1 hl' clillt•ll'lll"l' is onl' of 
C'lll('ha,is. th1· justici'S '' ho folio\\· Stonl''s ll':ul hl'in~ reaclicr thl'n thl' other ~roup 
to '(lll'stion the kgisbtllrl''s "ll'ason·•hlt'lll'SS" 1\hl'n thl' k~is\attnt· has nta1lc a law 
ahricl!~in~ liberty of n~prl'ssiou. 
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for some general rule or formula to guide them. In each case 
individual freedom has collided with some gov<.:rnm<.:ntal cllnn·p­
tion of what is needed for public order or national security. Scnne­
thing has to give-but which, and how ll1tKh? Tht: judges are the 
referees in this contest, and they need a rule hook. Th<.: C:onst itu­
tion's language being too sweeping or vague for th<.:ir purposes, 
they have had to make up their own rules. Over tlw y<.:ars, at least 
three judicially created rules or standards have h<.:en used by the 
courts in deciding "free speech" or "frt:e press" cases. 

First to be expressed was the so-call<.:d clear aml Jn-nnll t1 a11 gr r 
rule or test. The question, wrote Justice 1-Iolm<.:s for the Supt-etne 
Court in 1919, is whether the speech or publication which is madl' 
punishable by law in fact "cr<.:ated a clear and pr<.:sent clangn of 
some substantive evil" which the governm<.:nt has a right to pre­
vent.to Notice that under this doctrine, words by themselves an.· 
not evil; the man who speaks them can he punish<.:d on Iy if his 
saying them makes plainly probable the immediate occurrence 
of an evil act. There must be an obvious probability that such an 
act will result from the utterance of the words. It must he clearly 
likely that such an act will happen immediately. And, finally, the 
utterance of the words must make plainly probable the immediate 
commission of an evil act} the kind of action which cl"()vernmcnt 

n 

has a right to prohibit. These are the three dements of the clear 
and present danger rule. vVher~ any ~ne of the three is absent, a 
person cannot properly be pumshed for his criticism of authority 
or even his advocacy of revolution. 

Four imao·inary examples may illustrate how the dear and 
0 • 

present danger rule works. Ftrst, suppose Congress makes a Jaw 
saying that it is a crime to advocate changing the Constitution. 
John Jones writes an article eloquently urging that there be added 
to the Constitution a new amendment specifically allowing racial 
se[!Teo-ation in public schools. The article is published in a na-

o 0 • d. d' 
tional magazine and is highly ~ratse m southern newspaper e 1-

torials. Can John Jones be pu~tshe.d? He. has broken the law, hut 
is the law valid? Maybe Jones arttcle Wtll so arouse people that 
the Constitution will indeed be amended-hut does his urging the 

tO Schenck v. U.S.,249 U.S. 47 (1919)· 
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acloptioll ol ~~~~hall ;unclldttll'nt anHntnt to ath·orary which may 
can~e a "sul"tantin· t'\ il which (:ongress has thL· right to pren·m"? 
Is ametulment nl the Cnnstitutinn such a "substantive n·il"? 0( 

course it's not. The Cnnstitution itself JHtlYitks that it ran be 
anH'tHkd hy a spl·cilied demnnatir process. :\lr. Jones is not 
preaching H'\·olutinn: he is just urging that the amendment be 
propnly i11trodut l'll ;111d adnpted in the usual fashion. It dm·s 
not matter what kind ol anH"IIdmL'Ill he wants: the point is that 
the Collstitution itself pnmits the proposal of anH'tHhnents and 
so, whether the ametulments arc wise or foolish. their proposal is 
not an "e,·il" which Congress ran prL'\·ent. The law is unconstitu­
tional and .Jolm .Jones goes free. 

Second, suppose a fnkral statute makes punishable any speech 
or 1mblication which is desinned to weaken or (\m•s in fact weaken ,., 
the armed defenses of the l'nitecl StalL'S. l.ec Smith. a world­
famous physicist. makes a tclc,·ised speech ad\"ocatin).!; that the 
United States destroy all of its nuclear weapons immediately and 
stop makill).!; any tnon·. I lc also urges that all nuclear physicists 
immediate)\' rdrain from \\·orkin<r for the o·oyernment. The S}WCCh 

I ~ ~ 

is printed as a pamphlet and is sent to thousands of physicists. 
Here thne is not nlltch question about the "substanti\"e e\·il" in­
vohTd: the wcakcnino· of the country's ddcnscs is surel)' smne-:-. . 
thin).!; which Congress can ri).!;htfully forbid. But is it clearly 
probable that scientist Smith's speech will result immediately in a 
weakcnin).!; of the country's cldcnscs? If it is-if, for instance. upon 
recci,·ing- Smith's pamphlet many physicists promptly resign their 
Atomic Energy Commission and Ddcnsc Department _jobs-then 
Smith is guilty. \\'hat he said created a clear and present danger of 
a suhstanti\·e evil. 

Third, suppose that Smith's speech is a little different. Instead 
of urging physicists promptly to resign their jobs, Smith calls 
for nuclear disarmament and says that if, within the next six 
months, CongTess and the President fail to provide for such dis­
armament, then all the physicists should n~sign. A week later an­
other great physicist, Edward Spiller, hotly answers Smith over a 
nation-wide television hookup. Did Smith's speech create an ob­
vious likelihood of the immediate happening of an evil? Clearly 
not: Smith may be an influential man, but he has not urged that 
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anything be done at the present moment. He has all()wcd l'knt y 
of time for those who disagree \\'ith him to amwn It i111. lienee 
his speech, advocating action in the future, docs n()t IILtkl' 1'1' d)­

able any "present" occunence. So to punish Smith lllldl·r the 
statute would be unconsitutional, for he had a ri .. ltt t() :-,;tv ''hat ,..., . 

he did because his speech did not create a "present" (inltttnli;ttl') 
danger. In this example, you can sec the cotnlcction lwt \\Tl'll the 
"clear and present danger" test, \\'hidt was first stated ll\· ll()l!lll'S, 
and the passage from Holmes' dissent in the lllnnun < ;t..,l'. 'l"()tnl 
above. This connecting link is the conviuion that "till' IH"..,t tl'st 
of truth is in the competition of the markct"-that ache" ;11 v l'\l'll 
of a substantive evil should be permitted so long- as tlll·n· i.., tittle 
to refute it and to persuade people to pursue a solltHllT , <llltsl'. 

Fourth, suppose that the immediate resignation ol all nnckar 
physicists is advocated not by the great scientist, Stnith. IHtt hy 
Bert Robinson, a twenty-one-year-old \\'ho has just llunkcd cHtt ol 
college. Robinson has little money and makes no spl'cch; Ill' prints 
his ungrammatical, misspelled message on a hand-p1 int ing prl'SS 
and sends the handbills to a few go\'ernmcnt physic ish ,, !11 hC 

names he has read in scientific journals. Can RolJinson Ill' ptttl­
ished? The "evil" is substantial; there is also a d('tll;tncl lor inl­
mediate or "present" action. But is it clr:ar that Rohins()n's 
advocacy is likely to result in any action at all? Thnc d<H'S llllt 
seem to be any reasonable likelihood that anything IJad ,,·ill hap­
pen, so Robinson, however wrong his \'icws and his intt'ntiolts, 
goes free. 

Remember these four examples, and be ready to rein hack to 
them as we proceed to analyze two other judicial "standards" for 
deciding free speech cases. The results here ha\"C CClllle ln>nl 

applying the clear and present danger rule; but the application 
of different rules or standards might lead to difkrent outcotnes. 
And the Supreme Court bas not, by any means, always based its 
decisions on the clear and present danger rule . 

. On the contrary, for a decade or more the majority of the ju~~ 
ttccs applied what has come to be known as tiLe "!Jiul tnu/('1/{·y 

test, first articulated in 1925 in the aforementioned case ol Cit/ow 
v .• Vew York and made more explicit two years later in Jtlllifney 
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i'. Lrlfi!r,rui11. 11 l'ndet thi~ 'it.tnd.nd. a pnsun nntld ill' puni:--hni if 

,,·lt:ll Ill' ~:tid 111 p11hli,!Jnl lll.Hk till' un lllTL'Iln' ul an l'\ ii lllllrL' 

likt·h llt.tll it •IIIH·t '' i,e ''"'tid h:l\l' been. Thl' prosccutiun did 
llltl lln·d Itt o,illt\\. IlLII the 'PL'l't!J tll p;unp!Jkt llLilk L'\ii ~ll·tiun 

ril"~trh· jll•tit;thk "' tiLtl ~uch t'\ il :tttion wtntld tall' pbcc immcdi­
att'h· .. \ tll;ttl Cllttld ill', 1111\ it ted il his rl'lnarh.s lr'luln/ /U<t'lll'd thl' 

coltlllti~'iolt ol ;1 \\'11111"1111 ~~~ t. l'ndcr this h:lll ll'lltkncv Sl:\1\lbnl. 
~ . 

frl'nllllll ol dist ~~~~i<lll i., limitl'd much morL· strit·tly th~111 utHkr 

the 1 k:11 ~111d ptnellt d.tngn ruk. 

To gLt~p till· dillt·tetll·t· het\\'L'L'Il thl· rcsnlts of apph·in~ one 

sl;tiiiLlld or till' othl'r. ltHlk h:tch. to our ftlllr l'~ampks. ln the lirsl 

olll'. '' hnt· till' alkgt·d .. l'\ ii" \\";ts pcacc~thk ~lllll'!Hltlll'llt ol the 
<:•,lt~titttlion. the~~~~ llsl'liman \\Till ln·c wht·n the t·kar and prcs­

l'lll d:tn~n ntlc w;h :tpplied. So wuuld hc gu lrcc undcr thl' bad 

tcndeiH\' tllk. ~111d l"r till· s~lllll' n·asun: thc ~tlkgcd "nil" \\·as 

not ~~ \\Ttlllg whit I! <:"tlgtt·ss h.lll :Ill)' right lll JWL'\t'nl. 
Tltc st·t n11d c~:unpk was that ol ph pit ist Stnith. violatin~ a 

statlltt· h\· dt·ln:mding that all pll\sici.,ts prumptlY k:t\'l' the ~ov­

l'lllllll'llt ~en ice. \\'t· lound that Ulllin thc t k:tr anti present dan­

gn lttlc he tnight ''ell h:l\e gone i>L'\nlld his First .\mcndmcnt 

rights. The <p1estio11 ,,.11ttld depl'nd on the circutnstanccs: the l':\.· 

tent ol Stnith's inlhtl'll<T. till· imp:tct uf hi~ spcl'ch. and lww likelY 

it ''as t 1!~11 tltc ~[>t'L't I! \\'< Htld prompt h· disrupt l hc ddcnsl' pro­

gTatll. 1\tll undtT tltt' "I>:Hl tt'tHkncy" ll'SI. such considcrat ions 

\\'tHtld IH' inl'll'\:1111. l 'ndn that sundanl. the statute could i>l' 

cnlon ('(\ :tgainst Sntith hL'CillSL' Smith's speech pointed to\\·anl the 

\H·akcning of the national ddensc. 

The third exantplc ntakcs the contrast sharper. Thnc. Smith 

ur~ccl physicists to quit aftn si:-;. months unkss nurkar disarma­

llH'Ill was undntakt·n in the nH·antimc. The dan~er not bcin~ 

"ptl'St'llt" or immctkttt·. Smith would not he ronvirtcclundcr the 

clear and pn·st·nt danger test. But under the had tendency stand­

ani. Itt· would have had no right to say \\·hat he did. The fact that 

the action which he urged \LIS not to take plarc for half a year 
\\'Ollid llO( eXCUSe him. 

1\gain, in the foun h c:-;,ample, one standard would lead to the 

Jt 2il U.S. :Ji·l (l92i). 
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acquittal of Robinson, the young "square," and the othn \\'olllcl 
lead to his conviction. Robinson, a person o[ no inllllt'IH e. could 
not by his advocacy make "clearly probable" that what hl' adn>­
cated would happen; but his handbill, giving even a tiny push in 
the direction of the proscribed "evil," would run afoul of the bad 
tendency rule. 

The bad tendency test, as we shall sec, came to seem too rest ric­
tive of free expression. Conversely, at least to some justin·s. tht' 
clear and present danger rule seemed too broad; and ot hl'rs 
thought it just a catchy phrase without ddinite nu·aning. F\-cll· 

tually a third standard was suggestt"d and adopted, at lt-ast in ollt' 
case, by the Supreme Court. This occurred in the case of 1 k 1111 is 
v. U.S.,t2 which ended in the imprisonment of eleven lt:adcrs of 
the Communist party in 1951. The new test was devised not by a 
Supreme Court justice but by a judge of a lower federal court, 
Judge Learned Hand. Judge Hand said that under the First 
Amendment, a person could freely advocate an "evil" except when 
"the gravity of the evil, discounted by its improbability" was so 
great that the government could justifiably forbid such advocacy. 
This really describes a process for judges to follow in clecidin~ 
First Amendment cases. First, look at the evil which is hein~ ad­
vocated and decide how grave it is: give it, in effect, a particulat· 
weight. Then decide how unlikely it still is that the the evil will 
happen. Assign that improbability a particular weight, and sub­
tract it from the weight you have already assigned to the c\·il. 
Thus you arrive at an adjusted weight or "final score." However. 
this does not decide the case for you: you still have to determine, 
somehow or other, whether the final score is so high that the 
speech can be prohibited or so low that the speaker cannot be 
punished. 

Using this semi-mathematical process in our sample cases, we 
find that in the first, there is no "evil" at all, hence no punish­
ment. In the other three, the "evil" must be assigned a specific 
"gravity." Then, for Smith's first speech, you may subtract a little 
bit, but not much, for "improbability." For Smith's second speech, 
you may subtract somewhat more, because you may feel that the 

l!! 3H U.S. 49·1 (1951). 
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chan< l' f,,r dl'h;l!c during a si:\.-lllllnth pniod makes a physicists' 
"snikl'" lllllll' inqnoh;thk. On the othn hand. you mav helin-c 
that Smith's inlllll'IH l' is so gre.tt tiLtt :t walkout of phvsicists si:\. 
mont~~~ hl'n< l' i~ not improhahk at all. For foolish Robinson's 
pamphkt. \"lilt pn·sumahly will discnulll IH':l\·ily: it seems most 
unlikl'lv tltat till' pamphll't ''ill h;t\l' anv l'lkct. 

Proh:thlv. in thl' first two and the fourth of these C\Sl'S, the out­
coJJH' would Ill' the s:tllll' \lhl'ther ck;n and present danger or 
"Ll\itv of till· l'\ il w:ts the test. But the third shows a meaningful 
~-.. ' ' 

di-.tinction het\,·een the l\1·o standards. l1nder the dear and pres-
ent dangl'r rule. Smith h:td a right to ;ulnJCatc particular action 
si:\. nH1nths hl·nn·. lie could not he punished for exercising- this 
right ol frel' speech. l'ndn the gravity or the evil standard, how­
en'!', hl' mav or may not han· posseSSl'll such a right. The fan that 
\\'haten-r danglT he lTl'ated was not a "present" one would not 
JH·n·ssarily 1Hl'\Tnt thl' gon-rnnH'Ilt from punishing- him. If the 
justices thought that the n·il which he :ulvocttell was \'cry gra\'e 
indeed and th:tt it was Ltirlv likl'lv that his adnKacv would sue . ' ' 

cced, they might decide that Smith had e:\.n'ellcd his nmstitu­
tional rights and could he punished for \\'hat he said. 

The gravity of the nil standard. then. is really more of a guide 
to judicial reasoning than a quick formula for decision-making. 
But in considning all three standards. "·c must n·mcmbcr that 
all of them conccrn cases which have two thing-s in common. First. 
in all these cases the same interests arc in conflict: the public 
interest in order and security l't'l'Slls both the private interest and 
the public interest in free expression. Second. in all these cases the 
ultimate result depends largely on the subjectin· attitude of the 
individual just ices. The just ices \\'ho put order and security first 
prefer the bad tendency test: those who value civil lilwrties most 
reject it. Never has the Supreme Court unanimously agreed that 
any one of these three standards is the right one. 
Tm~ UsE OF TilE STA~DARns. The First Amendment was ~~~ 

years old before the Supreme Court had to decide whether it had 
been violated by either a Ia\\' o[ CongTess or the enforcement of 
a law against particular defendants. A series of prosecutions oc­
curred during \\'orld \Var I. under extremely repressive statutes 

prohibiting speech or publication interfering with 1·ecruiting or 
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impairing the war effort. \Vith the first three of thco;c l"a~cs tnt ntm' 
before them, most of the justices had liLLie dilliculty. Tht·y IH"gan 
by assuming that the interest of national security \\"a!'> paratnc,unt, 
especially in wartime. This assumption led uatlnally '"a h()lding­
that the statutes were valid and the ddcnclatlls ( w hn h;u I ~1 H 1kcn 
against our participation in the \\'ar) properly cou,·innl. < >ddly. it 
was in one of these cases, S£:hew:ll "· U.S., that llohnt·s lir..,t gan· 
expression to the standard most fa\·orable to ci,il libntit·-; --tht· 
clear and present danger test. At that timl', dl'al'ly. IlolnH·' did 
not think that he was de,·ising- a standard of juclgnH·nt. I k was 
merely coining a felicitous phrase. lie was writiug- a ma jori tv opin­
ion, upholding the conviction of a Socialist whose stalt'IIH'nts 
had not, in fact, had any sig-nificant adn~rse dkct on t Itt· "·ar 
effort. Actually, if we analyze Sclu~nck and the othn \\'orld \\'ar I 
cases in the light of the three standards which Wt' han· 1 ,,1hidncd. 
they seem to have been decided on the basis of the had tt'lltkncy 
test, or something very m11ch like it. 

This bad tendency test, as \\'C ha\'c seen, \\'as s11 g·g1-..,tl'd in the 
Gillow decision in 1!)25 and was made e\'enmon· 1-xplil"it in II'hit­
ney v. California in ID27. For at least a decade and a half after 
1919, a Supreme Court majority, putting ord('r and sal't'ty (cn·n 
in peacetime) first, used the had tendency rule and narrowed the 
scope of the First Amendment freedoms. 

lVIeanwhile, however, the clear and present clangn not ion was 
being kept ali,·e by its creator and his colleag-ue, .Just ict' l.o11 is D. 
Brandeis. Six months after upholding- the convict ion of Sch<·nck. 
Holmes voted against upholding the con\'iction of anothn insi~­
nificant "agitator," Abrams, and \\TOle the fir<;t or his falliOIIS dis­
senting opinions on the subject of civil lib('rtics. "Clc;n· and 
present danger," the casual phrase usc·cl to help justify Schenck's 
conviction, \\'as quickly transformed by Holmes and Branclt"is into 
a significant test-a test which eventually \\'as to s\\'ay the balance 
in favor of First AmendnH·nt freedoms. So t hrou~h the 1 ~~~o·s. 
these two justices disagreed \\'ith their colleag·ucs, seiting- C\'cry 
opportunity to expound the clear and prcs<·nt dan~cr rule and to 

urge its adoption as a standard of judicial cl<"cision. . 
Holmes had died before "clear and pn·'ient danger" came mto 

its own, but Brandeis was still alive. The change came in the 
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middll' ,,r Litl' l~l:;o·~. :\l'\\' laces on the Court sitHt' the Cit/o;,· 
da\-;, npni.tlh (hid .Jtt,titt' llu~hes and .Jtbtires Sttlllt' :111tl (:.n­

do/11, lllllttihtttl'd t•1 tilt· ch:uto_:t·: LtttT thtTt' Llllll' tu the betllh 

othn llll'll dnotl'd t(l t i\ il liht·t til's. _Ju,tin·s Black. Duuglas, 7\lur­

phy. :tnd Rlltll'd~t·. Th!<lttgh the late 1~1:\ll's and lllt1st uf the 

l~JI!J's. till· htst .\llll'tHhnent tnein·tl :1 broad intnpretation. and 

frl'l·donl ()I t·-;prt·s,ion \\·as gin·n the grt·att'Sl _iudicial protl'l'lion 

iII l l II r It i 't c ll \'. 

Till· l1n·d:1\' ol t Itt· l k:n :llld pn·st'lll tlangn tt'Sl and l he broad 

illll'ljllt'Lition of till· 1-'irst .\lllt'IHilllt'llt t'tllktl with the det·isitlll 
in /Jt·nni., 'i'. {' .. \. in I ~~:-,1. Thne h:HI been changes in Court pn­

sonncl: 1 h:tll!..!,t'S. too. in the t lim:llt' ol public opiniun. :\t·w _ius­

tin·s g:l\t' l11st pLin· ltl tilt· lt:llitllt:tl ~t·nnit\· intnest: some uf the 

oldn jmticc-;, inlhlt'lltl'd l1\ the thre;lls inlll'll'llt in the "t·old 

war" witl1 thl' Stl\it·t l'nicllt. ~:1\t' addnl ,,·eight to that intt•n·st. 

lknnis and his ten t 11 ddcnd:tnh. the tup national k:tdns of the 
( :ontllllllli-;t party of the l'nitl'tl SLltt·s. ,,·en· con\·il'led uf "ron­

spirin!..!, to ;u!Yoc:llc" till· \inh-111 n\nthrtl\\' of the gonTnmcnt. in 

\·iolatiotl of a Ltw \1hich Cnll\.?,ll'SS had p:tssctl in l~l·IO. a law 

cmnnlonlv known as the Smith .\ct. The ddendants appealed. 

contt'tHling that the Smith .\ct "·;ts UllltlllStitutional or that. at 

the \Try h-ast, its application Ill them tkprin·d them of their First 
.-\ntt'ttdlllt'llt righh. 'l·lll'ir :tppe;d was first heard hy the l'.S. 

Court ol .\ppeals, prt·sidl'd m n l>Y .1 utlge l.earnl'll !land: and 

it \\'as at this stage nl the t asc th:ll Learned I land propounded 
the gr;l\ ity ol thl' t'\ il doctrine as thl' ratinnak lor upholding the 

con\ictiotl. In thl' Supn·tnt· Court. Chid Justice \'imon expressly 

adopted thc same ratillllall' lllr reaching the same nmclusion. The 

"e\ il"-\·iolt·nt H'\olution. the attemptl'd lorrihk o\'nthrow of 

the g,,,·crnllll'lll-\\':ts extn·ntl'ly "grave": giH·n the slate of the 

\\'orld and the ptTSlltllcd sulJsenictHT of .\mnic.111 ( :otnmunists to 

the Soviet rulers, the "improbability" ol such an attempt w:~s not 

great. lienee thl'Sl' ddt'JJ<Liltts h:td no right to adYoc:ttc re\·olution 

or to conspire to ad\oc:ttl' it. Disst·nting \\'l'l't' .Justices Black and 

Douglas, \\'Ito imistcd that thl' clear and pn·sl'lll dang-n test should 

he applied. Tltl'y agreed that a "suhstantin' l'\il" \\'as inYohed, 

Inti tl~t·y argued that tltl' dangn of such an cYil occurring "·as 

llol "ckar"-for the Colltlllllltist party "·as \Try slllal\ and \Try 
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unpopular-and was even less immediate or "prcscn t," as t hne was 
no evidence that the defendants were planning prompt. n·,·olution. 

The Dennis case seemed to he a landmark, cstabli:-.hin~ the 
dominance of the national security interest m·er the indi' idual 
liberty interest at least in cases involving communism or (:om­
munists. Yet, six years later, its significance ,,,.as drastically and 
unexpectedly diminished by the Supreme Court itself. :\ group of 
leaders of the Communist party of California were indidcd on 
charges generally similar to those in the Dcuni.s case. The Su­
preme Court set aside most of their convictions, in l'alf:.\ ''· U.SY 
In the course of its opinion, the Court drew a distinct ion bet WL'l"ll 

punishable advocacy "in a context of action," and advocacy which 
was essentially an expression o[ views and an attempt to persuade 
people to agree with such views, without any action immcdiatl'ly 
in prospect. The Court held that the trial judge had erred in fail­
ing to make this distinction clear to the jury. Critics, studyin~ the 
Yates decision, concluded that in 19!J7 the Court wished to narrow 
the impact of the Dcnuis precedent. They noted that in }'alt'S, no 
mention was made of the gravity of the evil donrine. Further­
more, the Supreme Court seemed to he heading hack toward the 
clear and present danger rule, for its opinion emphasized the lack 
of immediacy of whatever violence might have been colllemplated 
by Mrs. Yates and her co-defendants. 

To sum up: we are free Lo express our opinions and even to 
urge that unpopular or unwise action he taken, unless the action 
is something which the government has a right to prevent and 
unless what we say (I) creates an obvious danger that this evil 
action will promptly happen or (~) makes the happening of the 
evil action more probable. 

'Whether (1) or (2) is applied depends upon whether, at a given 
time, a majority of the Supreme Court prefers the clear and pres­
ent danger test or the bad tendency test. It is possible that, instead 
of invoking either test, the Court might adopt the method used 
in the Dennis case, allowing speech to be restricted and punished 
when the action sought is very evil indeed and not wholly un­
likely, but upholding freedom of speech when the action soug·ht 

13 354 u.s. 298 (1957). 
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In the tradition of Justice Holmes 

The (;tSC of tht' "C.tldntni;l Comn11111ists" was the l"alt'S case, 
apparl'ntlv limiting thl' ll'stri,tiH· imp;H! of 1Jc1111is l'. U.S . . \t 
the s;JIIIl' tillll'. the ( :ourt onkred thl' rcinstatt'ment of J. S. St'n·il'l', 
a Statc lkp;!rlllH'IIt odhli;d who. alth<HI).!;h rkarnl six timt's by 
various ill\Tstigatillg ho;1nb. had IH'l'll !ired as a possihll' "sl'utrity 
risk." It also put s<HIH' limits oil the pown o[ kgislatin· investi· 
gators to qtH'Stion people ;dHHll thl'ir politilal hclids and assoria. 
tions, ill thc Sll'l'l':)' ;ntd ll'athi11s decisions; the Iauer is discussed 
ill Chapter 1:1. 

is not so \Try c,·il or seems wholly improbable. In any e\'ent, to 
be punishable the speech must be designed to lead to action; the 
government has no right to curtail mere speculati\'e discussion. 

Freedom of Press and Assembly 

The First Amendment's allirmation of the riohts to publish u 

freely ancl "peaceably to assemble" is subject to the same qualif1ca-
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tions as its promise of the right of free speech. Publication is ob­
viously one way of disseminating one's ideas, difkt-cnt lro111 
delivering an oration but entitled to similar protection. The n·­
currincr publication of newspapers or journals, howe\Tr docs "i\'l~ 

0 ' ,..., 

rise to a question of a kind rarely involved in free spet·1 h cast·s. 
If a weekly newspaper regularly prints material so slandt·n Hi-; or 
treasonable as to forfeit its claim to the protection of thl' First 
Amendment, can a government suppress that newspaper? (:an it 
forbid the publication of future numbers, or must it wait for thl' 
newspaper to appear and only then prosecute the publisher? This 
question came before the Supreme Court in I9:n. llnder a statt· 
law, the further publication of a scurrilous and defamatory weekly 
was forbidden. The Supreme Court held, however, that such sup­
pression, in advance of publication, was an arbitrary denial of 
"liberty." H This judicial disappro\·al of "prior restraints" was l'X­
tended to the free speech field, too, in Thomas v. Col/iw.•:-. whnc 
a Jaw requiring a union or~auizer to obtain a permit before mak­
ing a speech was held invalid. 

The case of the union organizer also served as a reminder of the 
intimate relationship between the freedoms of expn·ssion and 1 he 
right "peaceably to assemble"-in other words, the freedom to join 
organizations. In 1%8, an opinion by .Justice Ilarlan pointl'cl out 
how these liberties arc, in practical meaning, incli,·isiblc. The 
case arose from the refusal of the National Assoc:iat ion for 1 h<· .-\d­

vancement of Colored People to obey an order of a state court 
requiring it to divulge its membership lists. For the Supt-cntc 
Court, Justice Harlan wrote: "EHcctivc advocacy of both public 
and pri~ate points of view, particularly controversial ont·s. is un­
deniably enhanced hy group association, as this Court has more 
than once recognized by remarking upon the close nexus het\\'l'l'll 
the freedoms of speech and assembly. De ]ongr~ v. Ou•go11, ~!J!J 
U.S. 353, 364; Thomas v. Collins, 32!~ U.S. 51 G, 5:W. It is beyond 
debate that freedom to engag-e in association for the advanc('llll'llt 
of beliefs and ideas is an inseparable part of the 'liberty' assured 
by the clue process clause of the Fourteenth Amendment, which 
e1.11 1>races freedom of speech .... In the domain of these indispen-

H .\"car 11. Min11rmta, 2R:l I '.S. li!Ji. 
I~• :l23 l'.S. 5lli (l!ll:i). 
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s;1hlt- lihl'ttin. \\llt·thn 11! 'JH'l'l h. pn·.;.;, llr a.;.;llci;llion. the tkt·i­

~ion' II( tlti, ( :11111 I ll l ll'.!,llill· tiLII ;thrid~t'lllt'nl llf .;Ill h ri~hts, l'\l'n 

tho11:.,:h unitttt·ttdl'd. tiLt\' itll'\ itahh· lt>llnw lrlllll \aried forms uf 

gmt·tlltllt'ltt.tl ;11 tit!ll. ... (:tnnpl'lkd di.;clnsnrc of allili;ttitlll with 

gTllllj>" t'll:.!_.t:.!_t'd itt ;ul\tll.ll \ llLI\' tt>lhtitllll' \;llllt•IJ"t•ctin· rl'SILtint 

011 ltt'l'dfllll. ..... 1'' _\, tlti, Ltngu;t~l' ~••ggcqs. the Supn'llll' Cnnrt 

cltTi<kd in l.t\tll td thl' \:.\.\CP and tht· "free t•njonnL'lll of the 

right to ;t'"'t i;ttt·." 

'I lti, t ILq>tt·t t>lt till' "1-'it,t .\nll'tHhttt'lll frcnltnlls" docs llttl pre­

tend 111 t o\t't all tltl' i"tll'" ;tnd ;til tht· iuditi;tl dn·ision.; nlllnTn­

ing indi\ idtt;tl liltt·t t' ol t otht ictHL' and e:-;.prcssion. Such issues 

arisl' in nun\' gui,cs :ntd in gn·:tt numltns. Thi.; is inn itahk. for 

at tltl' ltl':tt t ol tlll·tn i' the :t~l'-old nntllin lll'tween man and the 

state .. \" lt•ng :ts dt'IIltll Lit\' t'lldttn·s. that nlllllict will nllllinue: 

IIH'II \\ill ltnd th:tt tltl'it lll't·dttlll i.; nnn \\·hnll\' secnre against 

the h;n,lt :llttltoritY ol gmnnmt·nt :ntd ;\1 the s:tme time will ac­

kno\,·lnlgl' tlt:tt tltl' SLIIl' iht·lt !ILl\' IIlli lte secun• ;tg:tiliSI those 

who. unhinclnl'fl. pre;1ch ttcao;on. Insular as the t 'nitnl States. as 

a clenwnan· and a "Ltnd ol libertY ... is n•tmnitted to prcsnnng 

frC'l' expression. that cnllllllitmetll itselr c:tn lt:l\L' real meaning 

only if .-\mnictns gennaJiy :tn' aware ol' it. \:or call their a\\·are­

JH'SS stop \\·ith the First .\nwndmt·nt. .-\ nmstitution:tl right tll 

criticize the gmTrnmcnt would lte a hollow pretense if the gmcrn­

ment cottld nenTthl'IL·,s punish or destroY its critics. Prntection 

against arhit r:1ry pun i~huH·nt must be coupled with any allirma 

tion of indi,·idnal freedom. The two go together. Remember this 

as yon read tltl· next chapter on the procedural safeguards pro­

vidC'd hy the Constitution: keep in mine\ that it is dealing not with 

a separate tupic. hut with annthn phase of the general subject of 

constitutional lihnt ies. You may he reminded of this when you 

note that our discussion or "the politics of freedom" docs not 

appear hen· at the end or this chapter. hut instead forms the cnn­

clucling part of the next lllll'. For the practice or freedom is con­

finned by the Constitution not only in the First .-\mcndmcnt but 

also in suhscquL'lll sections of the Bill of Rights. 

1o; .\'./.ILl' ,._ .-ll"/lr"""· :l:"•<i t·.s. 11~1 (l~t~·~)- App:nnttl\', hn\\TH'r. tlisdosurc 
ran l>e tonq•dlnl it IIH· J>lllJH>sc ot lin· inquity is to "'l'"'l' sull\nsion. partirularh 
Communi'' sull\Tl sion. 



The Procedural "Sr~[tg;uarrls 

THE SIGNIFICANCE OF FAIR PROCEDURE 

hen you buy a house, you arc quite lik<:Iy to borrow some 
of the money you need to pay for it. Probably you will 

borrow from a bank. You will give Lo the hank your "promis-
sory note," your promise to repay the loan at a stated time. But 
unless your name is Rockefeller, that note o[ yours hy itsdf is not 
worth much to the hank. The hankers don't know whether you'll 
ever pay up or not. You might go broke, or run off to Brazil. So 
the bank insists on something as "security" for the payment of its 
loan to you. You therefore give them a mortgage on your house. 
This means that if you don't pay up, the bank can take your house 
and sell it, keeping enough of the proceeds of' the sale to repay 
your loan and aivina the rest, if any, to you. 

0 0 

As indicated above, one way of' looking at the First Amendment 
is to view it as a great "promissory note"-our promise to our­
selves and our posterity that Americans shall he free to worship. 
speak, and publish as they wish. The "security" which makes that 
promise reasonably effective is found in other parts of the Con­
stitution-those provisions which protect accused persons, defend­
ants, from arbitrary injustice. Look well, especially. at the Fourth, 
Fifth, Sixth, and Seventh Amendments. 1\Iostly they have to do 
with procedure in criminal cases and so can be called "procedural 
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sak~tt:nds." Think 1\,·in· i>dorc you Ltll into the temptin~ habit 
of tallin~ them ''nu·lt' procnlural sakguanls," for as Justice Frank­
furter h:ts 1 ruly said. they arc "rights which the courts must en­
force ht'LlU~t· they arc basic to our tree society," and. in Justice 
Black's \\·onh, "the people of no nation can lose their liberty so 
Ion~ as a Bill of Ri~hts like ours sun·in·s and its basic purposes 
arc cons< ient iottsly intnprcted, enforced. and respected.'' 

T H E N AT U R E 0 F "D U E P R 0 C E S S" 

The "due process" clause appears in both the Fifth .-\mcndmcnt 
and thl' Fourtt't'llth, and prm·ides the on·r-all. general assurance 
that in any jttrisdiction in the land. nobody who falls intll the 
"toils of thl' law" will he punished without a fair trial. The clause 
comes down to us from centuries of Fnglish history: its progenitor 
was t ht· I .at in phrasl' jJt'l" lt•p:,t'/11 tnniC. or "by the law of the lancl." 
It is thl' assertion of the .\ILjnnnary of lmL'. \\'here law is supreme, 
no tyrant can punish his enemies arbitrarily, merely because 
he dislikl's them. They can he punished only if they h:l.\'e broken 
an existing law and arc found guilty in proceedings which con­
form ,,·ith law. This was :1. r:1.dical. ren>lutionary notion e\·en in 
England three and a half centuries ago. King James the First 
thought it preposteHHts. Ill' "·as the rukr: ,,·hy shouldn't he rule 
as hl' saw fit? :\11 his subjects, he told his chief justice Edward. 
l.ord ( :okc. were "under the King.'' Yes, said Lord Coke; but he 
added dcfiamly that the King himself \\':l.S "under God and the 
Law." 

\\'hat, then, is "due process of law"? Elsewhere we examine the 
question of whether a legislature, in enacting a statute regulating 
business practices, violates "clue process." Here, we are consider­
ing the procedural rights of individuals before tribunals, usually 
courts. In both instances, "due process" has one common denom­
inator. It connotes basic reasonableness, fairness, the alJSence of 
arbitrary, whimsical action by o[jlcials of government. 

In cases of criminal prosecution, this has been refined a bit by 
the judges, but the idea remains essentially the same. Someone 
is found guilty of a crime. Sent to prison, he complains that he 
is being deprived of his liberty without due process of law. 'Vhat 
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must he prove, to support this claim? I Ie must show that in .,onH' 
essential respect, the conduc:L of the prosecution was arl1itrary or 
his trial was unfair and his com·ic~ion unjust. The Supn·tJil' ( :ourt 
has often tried to make the meanin~ of "due prou·-.., .. plain. For 
instance, "by due process of law is meant one \\'hi1h, followi11g thl' 
forms of law, is appropriate to the case, and just to the patt il·s 11 1 

be affected. It must be pursued in the ordinary tnocle ptl'"l ri I ll'd 

by law; ... whenever it is necessary to the prolt'l 1 io11 ol 1 hl· l'ar­
ties, it must give them an opportunity to be heard H''>)H'I ti11g 1h1· 
justice of the judgment sou~ht." 1 Pointed mon· din-ctly to dul' 
process for defendants in criminal cases are the words of .Just icl' 
Black: "From the popular abhorrence of ille~al nllllillt'IIH'III, tor­
ture and extortion of confessions ... evoln·cl the futuLutH'lltal 
idea that no man's life, liberty or property be fodt·itnl as nilll· 
inal punishment ... until there hacl been a !'harge fairly 111ade and 
fairly tried in a public tribunal free of prejudice, pao.;..,ion. c:'o\.citl'· 
ment and tyrannical power. Thus, as assurart('e a~aiust atu il'111 
evils, our country, in order to preserve 'the (,( 1-..,siugs of lib­
erty,' wrote into its basic law the requirement, amou~ othl'rs, that 
the forfeitures of lives, liberties or property of pcopk acntscd of 
crime can follow only if procedural safeguards ol' dul' pron·ss 
have been obeyed .... Under our constitutional systl'111, courts 
stand against any winds 1 hat blow as han~ns of n·lugl' for 1 hosl' 
who might otherwise sull'er be!'ausc they are hl'lpks-;, wl'ak. out· 
numbered, or because they arc non!'onforming ,·ictints of )'tTjll· 
dice and public excitement.":..: The most quotecl single phrasl' 
summing up the concept of "due process" appeared in thl' opinion 
in Palko v. Conneclicul,a where .Justice Benjamin N. Canlnw 
spoke of it as protecting those rights which arc "o( tltc \-cry es­
sence o[ a scheme of ordered liberty." 

1\'ow all this lang·uage has some meaning, hut it can mean clilkr­
ent things to diffcrem people. For instance, assume that a man 
goes on trial after the local newspaper has been filled with inter­
views with people who claim to ltave seen him commit a crime. 

I Field, .J., in Hagar 11• Rer:lamalion IJistricl, Ill t:.S. 701 (IHH·I). 
2 Clwm!Jers l'. Florida, 309 U.S. 227 (1910). 
3 302 LJ.S. 319 (1935). 
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Onlv unc uf thl' pt'upk intcn·it'Wl'<l appears as a witnes$ in t'OIIrt. 

Tht· ntcnthn~ cd till' jut\· ha\l' rl';td the lora\ paper. If they lind 
the lkil'ttcLtnt guilt\·, has hl' had a lair tri;d~ Or \\·as the _jurY so 
hopcln~ly prl'ju<lice<l. hdon· ;uty t'\ idenn· was presented. that 
till' pnllTnling~ Ltd .. l'll "due pron·~~ of bw"? .\gain. a pour man 
is anntl·d and pttt cit\ tri;d. I k ctntH>l all"ord to hire a la\\·ytT. 
and the l ourt dol'~ not lllkr him ;u1 ;\ltornev free of ch;trge. Su he 
ach ;1~ hi~ u\\·n Lt,,.,lT. dl'il'tHls himsdf ittcnmpt'tt·ntlv. and is rnn­
,-ittl'll. \\';t~ thl' lt i.tl ~~~ "unLtir" ;h to i>l' tllll'nnstitutinnal. clr 
wa~n·t it: Itt otiH-r ,,.c,nk ju.,f i!'lllll is t·s~t'tllial to "a srhemc uf 
mdncd liiH'rt\'"? 

This «jlll'~t iun ha~ l wuhkd judges for many years. Li\;,c all of 
us. thl'y ,,·ant till' ~;t,,. to ht· n·ttain and equal: mnrc than the rest 
olus. they fed an oldig;u ion to m;1\;,c it so. Yet. oln·ious\y·. in due 
process cast'S, wh;u lHit' j11dgc "·ill nmsidn harmlessly irregular 
anotltn may dt•t·tn t''iSl'lltially unjust. So couns ditrer \\·ith each 
otltl'r and \\·ithin tlll'tllsl·hes. ;uHl their decisions itH'\·itahly lk­
)ll'lld in part on tltt· pnsonal philosnphy· a11d outluo\;, o( inlliYicl­

ual judges. To \'ioLtte the due pwcess clause .. Justice FranUuner 
has implied. thl' londttl'! ol the proserution ur the trial court 
ntttst Ill' such as to "shock the ronscicncc." 4 Fur good or eYil. con­
scil'nccs dilkr. Some ;trc tender and some arc tough. \\'hat "shocb 
the cnnscictHT .. of nne m;tn-atHl a judge. aftn all. is a mall-\\·i\1 
leaH' his hrothtT unsht)( \;,cd and undisturlll'll. Fortunately. judges 
arl' trained to liS(' pn·cnknts in dl'ciding cases. so what \\·as con­
sidnl'd shockingly 1111L1ir in one case will prohahly he held to be 

shockingly unfair in a Lttn one with similar facts. i'...:cH·rthekss. 

no two cases arl' l'Xactly ali\;.e: and it must he recognin·d that the 

nature of "due process" often depends on the subjerti\'C' ju(lgmcnt 

of thl' men who h;q>)>l'll to form a majority of the Supreme Court 

at a gi\'l·n time. This suhjecti\l', personal clement is inc,·itahk 

l.'\Til though the justices make a conscious cllort to suhonlinatc 

their 0\\'11 feelings. They try. as .Justice FranUurtcr has said. to 

apply "the impnsonal standards (ol fairness and justice) of society 

\\'hich ;dune judges, as the organs ol Ll\\·, arc empowered to en-
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force." 5 But what even those "impersonal standards of s< l( iet y 
really are is a subject upon which individuals can and do d i lkr. 

Most procedural "due process" questions a rise under t h c Four­
teenth Amendment, out of trials in the state courts. Thnc arc 
two reasons for this. First, numerically the state courts try Jllany 
more criminal cases than do the federal courts. Second, ddt·JHLtnts 
in federal courts can invoke other more specific: procccltJral safe­
guards provided by the Bill of Rights rather than the s<>lllt'''·hat 
vague "due process" clause. \\'e will exalllinc these specific sale­
guards in a moment. They include the right to counsel, tht· right 
not to testify against one's self, the right to jmy trial; hut tnulcr 
the United States Constitution, these rights arc protections only 
against the federal government. In contrast to the specific gtiaran­
tees in the Fourth, Fifth, Sixth, Seventh, and Eighth Amc·nd 111cnts, 
the Fourteenth Amendment, which restrains the state govern­
ments, uses only the broad language of "due process of law." 

1
\nd 

so although in federal cases the aggrieved defendant can point 
to a host of more definite, concrete safeguards, in sta 1 c cases 1 he 
only way in which he can invoke the United States Constitution 
is by claiming a lack of due process. (He can also, of course, in­
voke the constitution of the state where he is tried.) 

Questions have often arisen as to the relationship bet\\"ccn the 
specific safeguards of the Bill of Rights and the "due process" 
clause of the Fourteenth Amendment. In 1!:".147, Justice I Iugu L. 
Black made a strong argument to the effect that the Fou rt ccn t h 
Amendment was designed to give to defendants in state couns 
all of the procedural guarantees afforded to dcfendan ts in fed era I 
courts. Three of his colleagues agreed with Justice Black, but ftvc 
disagreed-and the five, of course, ~von the day. They be I ic\:ccl 
that the Fourteenth Amendment dtd not automatically prov1cle 
a state defendant with the right to counsel, jury trial, etc., but 
rather guaranteed him only what mi?l~t be "essential justice" in 
his particular case. This was tl~e deciSion of the Supreme Court 
in Adamson v. California} and 1t seems to have settled the matter. 

kf tcr J Concurring in Louisiana ex ret. Francis v. Rcswc/Jer, 329 lJ .S. 5 Fran ur , ., 

459 (19·17). 
6 332 u.s. 46 (19•17). 
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THE DEFENDANT'S RIGHTS UNDER THE 
FEDERAL CONSTITUTION 

So. tl~t·n, let us take up what the Constitution tlot'S sav about a 
ddt'ndant 's rights in the fl'lln;ll courts. and see which of these, 
and to what L'Xtt·nt. are so "essemial" as to be Fourteenth .\menll­
lllt'llt safeguards against injustin_. in state courts as well. In making 
this analy~i~. \\'l' must hl'ar in mimi that despite our conct•ntration 
on thl' kdn:d Bill of Rights and the Fourteenth :\mendment, in 
pract icl' t hl' ordinary ddl'ndant gets his elkct i\·l' protect ion from 
thl.' constitution and statutes of the state in whose court he is tried. 
In till· gn·at majority ol cast·s. these fix the procedure in his trial. 
Only in tilt' comp;tratin·ly rare instance does he claim that that 
procl'durl' \inlates the l'nited States Constitution. The stalL'S 
make suhstant ial pr()\·i~ion for fundamemal fairness in criminal 
trials: lor example. thl'y pro,·illc for trial by jury, prescribe the 
stejJS to he taken in inlonnino· the ddemlant of the charQ"es aQ"ainst 

~ '--" ,. 
him, and pn·ser\'t' the defendant's right to confront and cross-
examine the wittH.'sst·s against him. So when we speak of "the de­
fendant's rights," we should n.·member that most criminal 
defendants, bl.'ing charged with \'iolation of state law and trietl in 
a state court, han_. their rights preserved by state constitution or 
statute. 

Ne\"erthelcss, occasionally a con\'icted m:m, claiming that the 
actual procedurt: in his trial was unfair and deviated from due 
process of Jaw, appeals to the highest state court, loses there. and 
then appt:als to the United States Supreme Court. Like\\·ise in 
rare but significant instances, a procedural rule formally pre­
scribed by a state constitution or statute is challenged as being 
in conflict with the Fourteenth Amendment. In both these situ­
ations, the United States Supreme Court must decide whether 
the United States Constitution has been violated. As the United 
States Constitution is the subject of our present study, let us ex­
amine the nature and extent of the protection offered by that 
national charter to the man accused of crime. Let us look at the 
various questions in the order that they arise as a criminal case 
unfolds, from the original arrest to the imposition of sentence. 
We know that human beings are fallible and that a basic purpose 
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of government is to provide security ancl safety for 1 Ill' , 111/l'll'i. 

Therefore, criminals must be firmly prosecuted and puni-,lll·(l. 
But we have also seen that i[ a people is to remain frl'l', 1 Ill' P~'"'t'­
cution of persons charged with crime must he fair and just. 

Arrest and Confinement 

A person can be arrested only when thne is some good rl'ason 
to suspect that he has broken a law-a law that exists at the tilllc 
he allegedly broke it. As we ha\'e seen, "ex jJo.\t ftuto Jaws," both 
state and federal, arc outlawed by the Constitution. You cannot 
properly be arrested for doing something which was lawful when 
you did it, even though since that time a statute has mack it ilk­
gal. 

Now suppose that you are arrested properly cJH>ugh (you arc 
innocent, but it looks as though you had committed a criml'). aJHl 
you are put in a cell in the local jail and simply left there. \\'hat 
can you do about it? If you can ever get an attomey to help you, 
or even a piece of paper to ,,,.-ite on, you can prepare an appli­
cation for a writ of habeas corjms. This is the historic comtnon­
law corrective for arbitrary imprisonment. As we have st'l'll, it is 
a court order directing whatever oflicial holds you in custody to 

produce you in court and to justify, if he can, your cont inucd 
confinement. \Vhen a writ. of habeas corpus is issul'cl, 1 he I) ucst ion 
is not whether you are guilty. The question is whether you arc 
properly confined or have been jailed for no good reason. The 
judge may find that your arrest and confinement were wholly ar­
bitrary and set you free. Or he may find the other way ancl ret urn 
you to the custody of your jailer. 

Habeas corpus is a powerful clement in the rule of law and the 
maintenance of freedom. One of the most horrifying things in a 
totalitarian tyranny, as anyone who has read or seen T/H~ I>iary 
of Anne Frank will realize, is the midnight rap on the door, the 
entry of the secret police and the speedy disappearance of their 
victims into concentration camps or death houses. In a free society, 
the rights that have persisted for centuries-those of the arrested 
man to seek the writ and of the judge to issue it-are bulwarks 
ao·ainst such horrors. For the exis~ence of such rights has created ,., l 
habits and expectations and assumptions-including a genera rc-
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\i:IIHT Oil till' L!itlll''~ tl( the 1 tl\1\"fS-\\'hich H'SlLlill the po\in.• ;\1\t\ 

arc oftt·n lttlly ,hat('(\ h\' the polite thenhehl'S. The ll'l' nf habeas 

1 orptt~ 1 :ttl lw 'll'j)('IHil'll only in times ul rehdliun or in\'asion. 

tiH· Lttll'r tent\ \)('ill\2, dl'l'llled to include \\':lr whether or not 

t'lll'IIIY ti'IHl\l' arc on tl\tr ~oil. 
Btll. \'ott m:l\' :t,k. \\hat gtHHI is habeas nnpus if an arrested 

nt:ttl i~ ~imply held iw tlllllllltl\ictdtl, ,,·itlwut anv opport unit\' to 

llllhttlt a Ll\\vn or p1·titiun the court? This docs happen: sus­

p<Th :n1· "pit kl'd ttp" :utd somt'l imes quest inned for hnurs. l'\·en 

f,,r d:l\~. H11t the illljJiit aliun ol the ri~ht 111 lulwas 1·orpus is that 

c\:tcnd('(l cotdttH'Illl'llt and quntinning. \\'ithout anv fonnal 

ch:ngn IH"ing made. i~ 1111just and \\Tong-in other words. ir is 

incnmi'tl'ltt \\·ith dtll' pnwns of bw .. \nd the Supreme Ctlllrt in 

rc·n·nt yc:trs lt:h gr<l\nt innca~inglv insistent that the pcri11d for 

which the Slhjll'tt i~ IH·Id helpless hv the ptllin· must Ill' short. 

Pcrhap~ the ~ltat p aw;ncnc-;-; ol htl\\' totalitarian police methods 

arc :111 t·ssclltial clcllll'llt of tnannv has mack the court rcadin 

to restrin the kl'\\·;ty ol the police in free .-\mnica. 

The Charges 

Pcnplc accused ol 'inlat ing a federal niminal statute have the 

right. lllldn the Sixth .-\ml·ndment. "to be infonnetlof the nature 

and ca11sc nf the accus:ttion" hdorc they go on trial. This pro­

ltTtion. o\1\ iouslv lll'Cl'Ssarv if the trial is to he lair. likewise covers . . 
pcr~ons accllsl'd of a crinH· hv a state. not lwcause of the Sixth 

AtncndnH'IIl hut hcc:utsl' ol the due process clause of the Four­

teenth and also. of nHtrsc. hectusc uf a state constitutional pro­

\'ision or law. II yo11 don't kno\\' exactly \\·hat oll'cnse you arc 

charged \\'ith. how can yo11 possibly defend yourself? .\nd so either 

tltc Sixth or the Fourteenth .-\mcndtllcllt is 'iolated i[ a person 

is forced to ddend hitHself :1nainst \:t\!lll' and uncertain accusJ.-
,"-\ .. 

lions. The vagttcncss may nop up in tlte charges as framed by the 

prost'cution or may i>l' inherent in the law ,,·\tich the ddcndant 

is accused of breaking. For ittstatHT. one Latttct ta \\'as accused o[ 

violatitt\! a state statute makin<r it a crime to be a "known ... mem-., ~ 

her of any gang of two or ntote persons." The Supreme Court or-

dncd I.antctta's con\iction 1111der tltis statute to be set aside 

bctattsc the statute \\·as "so \·ague. indefinite, and uttc<.Ttain that it 
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must be condemned as repugnant to the due process c lau~c" of the 
Fourteenth Amendment.7 If the statute had been not a state la\\' 
but an Act of Congress, the Court would presHmal,ly han.: held 
that it violated the specific requirements of the Sixth :\mcndnlcllt. 

Criminal prosecutions formally begin with the filing, in an 
appropriate court, of the charges against an accused man. These 
are included either in an "indictment" or an "in format ion." :\n 
indictment ordinarily is made by a grand jury. The latter is a 
body of from twelve to twenty-three persons to whom the gov­
ernment's prosecuting attorney ordinarily presents a draft of a 
"bill of indictment" against someone suspected of crime. \lcct ing 
behind closed doors, the grand jury hears such e\·iclcncc as the 
prosecutor presents or as it requests him to present. The suspect 
may himself be brought in to testify or may request to he heard, 
although often he is unaware of the fact that the grand jury is 
hearing evidence against him. The grand jury may find that there 
is sound reason for putting the suspected person on trial. It docs 
so by a vote of at least twelve grand jurors that the "hill of in­
dictment" is a "true bill." After such a vote, the indictment is 
presented to the court and the suspect becomes a dcfendan t. In 
contrast to this historic precedure is the commencement of a 
criminal case by an information, a statement of the charges drawn 
up by the prosecutor and supported by sworn statements tending 
to show that there are reasonable grounds for putting the accused 
on trial. In some states an information is issued only after exam­
ination of the witnesses by a magistrate or a judf,?;e in court; i[ 
you have ever perused the "Perry Mason" stories of Eric Stanley 
Gardner, you will have noticed that Perry Mason, as defense at­
torney, often wins his most spectacular victories not at a trial he­
fore a jury, but in these preliminar~ hearings where the question 

is whether his client shall be commltled for trial. 
The Fifth Amendment specifically provides that, with certain 

exceptions for the military, no one shall be tried for a "c~pital 
or otherwise infamous crime" unless a grand jury has first 1ssued 
an indictment. Today, essentially, this means that you cannot he 
tried for murder (a "capital crime" because the guilty man could 

7 Lanzetta v. New jersey, 306 U.S. 151 (l!J39). 
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he eXt'< tttl'<l in aw it·nt tbYs. bt'IH·adctl or "dccapitatctl") in a 
fedn;d t<llnt withottl lirst being indictt•tl. llowt'\"er, there arc 
\l'r)' ft.,,. ni;ds lor ttttndn in It-dna\ courts. 7\lurdercrs on the 

high seas ;ttl' tril'd then·. but most munkrs are committed on 

dry land, within ~<lllll' panicubr state. atHI so almost all murder 
trials arc held in state courts .. \s we haYe seen. the Fifth .-\mend­

metll restrains only ll'llnal anion. Dot'S the due process clause 

of the Fourtt·t·nth :\nH'tHlmt·tll prt'\"t'nt states from trying persons 
lor lllltrdn without an indictment? The Supreme Court has held 

that it dm·s not.~ The ( :onrt felt that there was nothing "essentially 
unjust" in C:alilomia's starting the proceedings by the filing of an 

infmmation rathn than stii!IIIHJning a grand jury to indict the ac­
cused. 

The Trial 

TilE Ttunu:--:AI.. llnder the Sixth .-\mendment, an accused per­
son has the right to a "speedy" and "public" trial. "Speedy," of 

course, docs not mean "instantaneous"; months usually elapse be­

tween anTst and trial, the delay often being requested by the ac­

cused's lawyer in order to gin.' him time to prepare his defense. 

But unnecessary and protracted postponement by the gmTrnment 

is forbidden. It is lor hidden in ft'dera I prosccut ions by the Sixth 

Amendment, and in state prosecutions not only hy state constitu­

tional provisions hut by the due process clause of the Fourteenth 

Amendment-for lcn11;thy imprisonment ,,·ithout trial is open to 

the same kind of criticism as prolonged imprisonment for ques­
tioning before arraignment. 

The requirement that the trial be "public" is made binding 

on the federal courts by the Sixth Amendment and ordinarily on 

the state courts by the Fourteenth (as well as, again, by state con­

stitutions and laws). However, there have been peculiarly un­

pleasant state trials, usually involving sex crimes, when the judge 

has cleared the courtroom o[ all merely curious spectators. Under 

such circumstances this action by the judge did not deprive the 
defendants of due process. 

The due process clauses of the Fifth and Fourteenth Amend-

8 Hurtadu v. Califomia, 110 U.S. !JIG (IRS·t). 
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men ts give to every accused person, whet hn i 11 a fcdl't a 1 , 11" a ., tat c 

court, the right to a fair trial. This, as we h;n·c ~tTll, i-; till· tt'lttt;d 
meaning of "due process." The real qucsti1111 i-., \\·hat a 11 · thl' dl·· 
ments of fairness and unfairness? 1L is sonH·t imt·s Jill' It y l'a ... y Ill 

find that a trial is unfair because it is held in a place, or l1don: 
a particular judge or jury, under conditions which 111 akl' LtinH·ss 
just about impossible. In prohibition clays, f11r l'Xau 1pk. there 
were so many violations of both federal and Joe-a 1 "dry" Ia ws t Ita t 
some states established special tribunals for the sol<: purpr l'>l' of 
trying bootleggers. One of these state laws JHo\·idl'd t h;ll such 
cases should be tried by a special juclg-c who would IH· a lit J\\'l'd 
to pocket a percentage of the court costs, asscss('d to thl' ddcttdant 
whenever the )aLter was found guilty. The temptation to which 
this exposed the special judge was so oh\'ious and maclt· t hl' chaucl' 
of an impartial trial so slim that. the Supreme Court invalidatl·d 
the statute as a denial of due process of law.:• :\ncl i11 a ca"l' t ril'd 
before a southern jury, a shouting mob in the courtroom. thn·at­
ening harm to the jury if they did not quickly convict the dl'­
fendant (which they did in a hurry), made "clu(' process" plainly 
impossible.1o 

But what are the aflirmati\'C elements o[ "fairnt'<;s"? Impartiality 
of the tribunal, yes: the Sixth Amendment r<'quires an "illlpar­
tial" jury, and the Fourteenth requires impartiality on till· part 
of whomever decides the case. But does t.hc due proct'ss clattSl' 
compel the states to grant jury trials to all persons who want 
them? The idea of a jury trial as important in achieving justice 
goes way back to Magna Carta in the year 1215, and its sig­
nificance to our forefathers is obvious, l'or they wrote the right. 
to it into the original Constitution before the Sixth Amendnwnt 

enlarged upon it. Yet the Supreme Court docs not insist, today. 

that a jury trial is always essential to "due process" and so must 
be granted by the states. The prohlem is not an acute mtc, for 
the states do oTant J'ury trials; but "some states have taken mcas-

o . 1 
ures to restrict ... (their) ... use; others diminish the requ••·cc 
number of jurors. Some states no longer require the tmanimous 

9 Tumey u. Ohio 2i3 v.s. TJIO (19~i). 
10 Moore v. Den,'jJsey, 261 t:.s. H(i (1923). 
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n:nlicl. ... ·· 11 Stll h :-.l:lll' modiliLltioiiS pf the jury system til) not 

\·iolatt· the l:"llltt'Cilth .\tlll'tl<illlt'lll. 

Tttt. \\'tt'-1""1" .\'.ll l'ttttR 1·\tlll-'.t:F .. The idea of a criminal 

trial i~ tlut tilt' tlttth. tilt' ''IHdc tntth. :llld llllthin~ hut the truth. 

all the lelt·\:tltt Lu h ht\tl in~ lljHlll the qttt·~tilln wl~t·ther the <k­

lcnd:tltt i~ inllll<t'tlt ,,, ~ttilt\. ,h,tll he hrllu~ht PUt hdore the jury. 

The jury tnlt~t tht·tl dt·< idt· \\ht·thn alltht·~t· L1cts cunYinn· them. 

hc\'clnd :ttt\' n·;t,cnt:thk d<lltht. tl1at tht· ddt'tltbnt is ~uilty as 

chal~t·d. II tilt'\ att· not,,, <"<lll\in<<'<l. theY nu1"t :1cquit him lint! 

l1itn "not ~t1ilty ... ·1 c1 .ttllit·\t' a Ltir \ndict u11 the basis tlf the 

c\·icktlt t'. at ka~t II\<' tl1 in~-; "<Tin tc, he ntTt'"":lr\'. 

l·ir.,f. :til till· \\itllt'"'<'" \1hc1 LUI pc,.,~ihh· he ftlUIHI must he 

hrotl~ht to tClllll til tntil\'. I'ht• pt<ht't'Uticll\ -the ~O\'tTlllllt'nt­

thwtt~h its itt\ e~t i~;ll i\ t' ;tttd police "t'l \ in·s is in a good posit ion 

to ltnd \\·itlll'"'t'~ attd ,,rdtT tht·m to appt-:lr. hut the ddt•ntbnt. 

l:tckitl~ sttch rnottl< t''i, i, nc1t. Thne is no nllici;tl <luty to help 

hint ltnd the peClplt- ,,.ltcl LUI tl'"tih· th;ll he didn't comn1it the 

crime in :'\c\1· York ht'l att~t· at the time it \\·as committed he \\':Is 

playin~ poker with tlll'tll in BuiLtin. But if he em line! them. 

lH· is oin·n clllici:tl a.,.,i,LtliCl' in nettin" them to Cllllll' to the trial. 
~ ~ ~ 

In kdnal ca"t'S. the Si:-.:th .\mt'IHlment gin·s him the right to 

"conl]lllhorv ]>r<ll't'~~ fen· nl>taininn witnesses in his 1':1.\'tlr. ... " 
' ~ 

That mc:tll" th:1t upon hi-; request. the court \\·ill issue a subpoena 

(ordnl directing stH h witnc"se-; tu appear. This right of "com­

pttbnry pn,<·, . .,., .. i~ "<l nt·cess:ny. if a trial is going to scrn~ its pur­

po~c. that a dcni:tl of it l>y a state court \\·ould appear tn he a 

\'iolatinll of due pr<Hl''iS of l:l\\'. 

Sl'nnul. the ddt·tubtlt or his attorney must han' the right to 

confront :tnd <T<lS'i-t':>.:alninc the "·itnesscs against him. This is 

\'ita! if it is the tr11th which is sought. :'\ot that most witnesses are 

pnjurns. !\lost do their best to tell the truth. Hut their job is sim­

ply to :lllS\\'tT questions. and the prosecutor may not ask the 'lues­

tions which pnmit them to tell the \\·hole story. :\loreon·r. 

,,·iiiH·sscs ol'lt:n stale \\'h:tt t!tey sincncly hclicn· to he facts, \\·hich 

simply cannot he !'acts at all. For example. a young- war n'tl'Llll 

11 Fa\'!' . .\'t'OI' rn.l;, :;:;~ t'.S. :.!Ill (l~lt'i') .. \rtualh. in nintinal LtSl'S, all Slall'S rl'­
C(Itilc' rhal the ju1 ,._ to t<·n•kr :t ITnlir<. must he lltt:tninHnts: nclllllllanitn<lltS ma­
jol ir 1 \ctcli<lS ate pnmilll'<t in sontL' sLtll'S. Inti onlY in ri1 il la\\Sttils. 
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was prosecuted for being a hit-and-run driver. The prosl'cut ion's 
star witness was the driver of another car. Both cars wen.: going 
east on a divided highway. The witness was in the right lane. lie 
testified that he had seen the defendant's vehicle whiz past him. 
swerve up onto the strip which divided the highway, ancl there 
strike a small boy with its left front fender. Siuing in wurL. the 
defendant, who had no recollection of any accidcn t, looked ,·cry 
sad when he heard this testimony. Then, howc\'cr, his auorncy 
rose to cross-examine the witness. \Vhere was ddcndant's car 
when it struck the boy? A few feet ahead of witness's car, and to 

the left of it. It struck the boy with its left from fendn? Yes. 
Then to see this happen, witness looked diagonally thm 11 g!t de­
fendant's car, from its right rear to its left front? At this quest ion. 
the witness looked puzzled, but stood his ground. The at torncy 
proceeded: What time did the alleged accident occur? Se\'eJl 
o'clock on a December evening. What was the weather? It was 
snowing hard. 

That ended the cross-examination. The witness had been hon­
est. What had happened was that the defendant's car had indeed 
passed him, close to the strip; a boy playing on the strip had cried 
out; the witness, going slowly, had heard the cry, stopped, and 
walked over to where the boy was rolling in the snow, seemingly 
injured. The witness genuinely thought he had seen the hoy hit 
because "that must have been what happened." Actually, as the 
cross-examination brought out, he could not possibly have sceH 

the defendant's left front fender hit the hoy. 12 

That is an example of the importance of cross-examination of 
an honest witness in arriving at the real facts. As for dishonest 
witnesses, we can go back to what is perhaps the earliest recorded 
cross-examination. Do you remember the Old Testament story of 
Susannah? She was accused by the Elders and sentenced to death; 
but up rose young Daniel and cross-examined the Elders, and they 
contradicted each other-and they were executed instead of Susan­
nah, because they had bome false witness against her. 

The constitutional right of cross-examination is found in the 

12 The fact that the boy himself was in court, alive and we11, on!~ three week~ 
after allegedly being struck by the. front of a car going forty-five miles an hom. 
also helped get the defendant acquitted. 
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Sixth .\IIH'IHinit'nt (implied from the right of the tldendant tn be 
confronted ,,·ith the witnt·s-;es ;1~1inst him) and the due process 
clause of the Fotntn·nth. and so is possessed by all dek!Hbnts, 
\\·hethcr in kdt·Ial or sUit' courts. 

Third. to get the cYidt·nce propnly hdore the jury a lkfendant 
needs the help of cnunst·l. The exampks gin·n abon: remind us 
of the importance of the attorney's role. If you eYer get arrested 
for soinethiiw mc,n· sninus than S}lt'edin!.!.·. !!l't a bw)·er! .\ Iawver ,..., .. ...._. . 
has many Ilion· functions than just examining and cross-examin­
ing witncsst·s: he may. lor instann·. mon· to dismiss the complaint 
against you because the law you lLl\'l' Yiolated is unconstitutional. 
and if you arc con\'icted he knows how to "presn\'e your rights" 
while Ill' prepares an appeal. But his role in the trial itself. and 
particularly in connl·ction with eliciting testimony. is so central 
that it can propnly be comitlned here undn the general heading 
of "The h·idenre." He is trained in the art of getting friendly 
witnesses to tell their stories and cross-examining· unfriendly ones. 
If dcft'!Hlant has no counsel. the eYidence which the jury has 
before it when it linally considers its yndirt is likely to be \·ery 
differt'llt from what it would be if he had an attorney. 

This being· so, it would seem that assistance of counsel is essen­
tial to a fair trial. The Sixth Amendment specifically gives the 
right of counsel to fl'dna\ defendants; if a defendant in federal 
court cannot all'onl to h;t\·e a lawyer, the court will appoint a law­
yer to dcknd him. free of charge. l\lany states make similar pro­
visions but, surprisingly, they are not forced to do so in all cases. 
The Fourteenth Amt'ndmcnt's cine process clause might be 
thought to require that every defendant in a state court should 
have an attorney if he wams one. On the contrary, the Supreme 
Court has held that in some instances there can be a conviction 
of a lawyer-less defendant \\'ithout any "essential injustice." The 
"right to counsel" cases arc legion and provide a line example o( 
the unprt'dictability of what will "shock the conscience'' o( par­
ticular justices and \\·hat will not. It is settled that when a con­
viction carries the death penalty, the defendant must be given 
the right to counsel at his trial. In cases involving lesser penalties, 
however, the justices have been o( many minds. Some feel that 
there must be a right to counsel if there is to be due process of 
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law. The majority, on the contrary, prefers to look at th 1· p.trticu­
lar facts of each case. If the defendant is \·cry you II':!; atHI, ct, p<Hir 
and very ignorant, and is sentenced to a Ion~ tcrrn in Jll i~<ltt. the 
Supreme Court is likely to find that his trial \\'as llL1<k cs~t·ttti:tiiY 

unfair by his lack of counsel. Yet a micldk-a~cd man, P'H'r and 
uneducated, who could not afford a Ja,,·ycr a11d s11 :ttlt'tllptcd to 
try his own case, went to prison for ten years, ltis lack 11f <lllltht'l 
not "shocking the consciences" of five of the 11inc Sttpn·nw ( :,,ttrt 
justices.13 It seems safe to say that we lta\'c not l~t·anl tht· Lt-;t ol 
these "right to counsel" cases under the Fourtccllth .\n~t·ttdllH'Ill. 

Fozalh, turning now to the evidence itself, we find th:tl l>y inl­
plication the Fourth Amendment makes c:enain l'\i<kJH t' inadtnis­
sible in federal tria Is. Tit is is \\' ha te,·er ev idencc the pn ISt't u t ion 
has obtained by "unreasonable search and seizure." The hntllh 

Amendment, to he sure, says nothing at all about t'\'idt•JHT. It was 
put into the Constitution by people \dlO remctnhcrcd tl 11 • h:Jt('(\ 
"writs of assistance" of colonial days-military ordns which di­
rected British soldiers to enter any colonist's IHJntc at any 1 intc, 

paw over his belongings, and take away-at lc·ast lclll)Hir:trily­
anything which seemed to them suspicious. It has long been said 
that "a man's home is his castle." He has some right to pri\'acy 

there, if nowhere else in this crowded world. ,\ncl today cnt;tinlv. 
'' . 

most police searches of any private premiscs arc IJa..,cd o11 st·arch 

warrants issued by courts, naming the prcmiscs to Ill' sc:trcltnl aud 

the general object of the search. But what iF tltn(' sl~<ntlcl In· an 

unwarranted and unreasonable search, by sontc: onTl'ntllllsiast ic 

officer of the FBI? The Fourth Amcndmcnt forbids it. hut "·!tat 

remedy has the householder? He can sue tl1c oflicn f< 1r 1 rt'spass. 

but as a practical matter that is no real remedy at all. 

The Supreme Court has protec:ted this houscltolclcr by making­

unreasonable searches by federal police officers Ia rgl'ly m'·lcss. It 

has achieved this by holding that cvidcncc ol>taincc\ hy such 

means cannot be used in court. If the evidence can't he olkrccl. 
thereisn . 1 . 1· ·. 1 ·.· · ·t II ····•· · o purpose 111 scare llng or It anc scJIIIlg t . o\\ <.' c . 
always '"ith strono· minority dissents, the SuprcllH' ( :ourt ltas con­

fined this rule to federal cases. It has held that if a stall' wants to ---------]~ 11etts v. Brady, 3IG U.S. ·155 (1912). 
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admit l'\ idl'lllt' illqllniH'I h· s,·ited l1\· stall' or lola\ polin·ml·n. it 
C':lll dc1 ~n: till· ;Hinti"ioll ol Sill It t'\ i1k11ce. tht· Court has implit•tl. 

dm·, "''' dqni,,· a tti;tl ,,, t'''t'lltial Ltirllt'ss. 11 Funht'l'll\Prc. the 
justin·-; ILt\l' ll'lldl'd to kl'l'Jl the hnu11ds of the Founh .\IIH'tHI­

llll'lll itsl'll \ l't y 11anow .. \lthnu~h the Ctlltrl frowns on t'\ idenre 

ohtai11nl hy the tlll\\.tt LUlll'd ~l'.trch ol a pri\all' home or ollin·. it 

dol's 11ot har t'\ idt·ll, l' ohtainl'd h\' e;n esdropping- 11n a pl'l'son's 

ll·kphntll' lllll\l't,.ttion tll' h\' lt\.in~· ;Ill amplifying- instntmcl\1 tlll 

tltl' wall adjc•illing l1is cdlul' and tlllts ll\l'l h1·aring- his n1nn-rsa-

1 ion. \\'hl'n win·-Ltpping ''as i11 its infallt·,·. a strong- rlaim \LIS 

lllaclt· that it 'iolatl'd tlt1· hnnth .-\tnt·nthnt·nt. a11d three _justices 

joined _111sti1 l' llolllll'S i11 ar~uin~ that it tlid just that. llolmcs 
dl'snihl'd wir!'-tappi11g ;ts "diny hu~illl'ss" a11d said that: "\\'e haYe 

to clt!HlSl', a11d lor Ill\' part I thi11k it is a kssn e\'il that some 

nimi11als should l'S!;IJH' tlta11 that the gmt'rtll\H'nl should pby an 
ig·11ohlc pan." t:. But this was ;1 dissl't\ling- opinion. lor only a mi­

twri 1 v of 1 Itt· court. Todav 1 he IISl' in kdcra I courts of L'\·idencc . . 
ohtainl'd hy win·-tapping is pwltihited. not hy the Constitutiun. 

hut hy an all of Congtl'ss passed i11 I ~1:\\. the Federal Comnmni­

cations :\ct. h·w states. htl\\'t'\l'l'. h;nc adopted any similar prohi­
bit inti. 

Fifth. in our consiclnatio11 of then idenn· in a rriminalcase. is 
the so-l'alll'd Jn·h·i/,·gt· tlp,uiwt sl'l/-innilllinatioll. This pri\'ilcgc 
to l'l'lllaill silent----to rdusc to ans\\'l'l' proper quest i11ns in cuurt or 

othn ollicial procl'cdings -Sll'IHS from the Filth .-\mt'tllllllt'l\l·s 

stall'IHl'lll that twhocly shall "he !'lllllpl'lkd in any rrimi11al rase 

to ht· a witness agai11s1 lti11tse\L" Bv interpretation. this "right to 

sill'ncc'' has hl'l'll l':XIt'tllled hc\'Otlll kdnal niminal cases. to 

i11dudl' all kderal pron·l'dings wherein. but for this pri\·ikg-t·. a 

witn<·ss can he <'tJIIIJll'lkd t!l t1·stify. (.-\s we shall see mudt later. 

th<" pri\ ikgl' ltas oltl'l\ ht'l'll claimed by witnesses hdorl' cung-rcs­
siCllla I inn·o;t igating committn·s.) 

The pri,·ilcgl' is an ancil'lll one in .-\nglo-.-\nll'rican law. It 
mca11s, in dll'Cl. that nobody Gill be compclktl to talk himself into 

1-1 ll'nlf T'. C:olorado. :I:IH l'.S. ~;, (l!ll!l). :\t'H'rthdcss. sonll' stall'S (though kss 
than half o(' them). h;l\e lht'IIISI'hl's l' ... duckcl illq~all\' oh(;lillecl l'\'idetlCC, !(C­
spite thl' l;u t that the due process c Llusc· docs nol compel tht·m to do so. 

t:. U/m~lnu/ 1'. l'.!i., ~ii I'.S. -1:18 (1!1:.!8). 
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jail. However, it is a decidedly limited privil<'g-<·. It 1 an not pmp­
erly be claimed unless the witness reasonably Ill· I il'n·o; rh;ll It is 
answer will tend to subject him to prosecution or 111 i 111 n-;1~1· 1 he 
likelihood of his conviction. Not only that: the pro-;tTIII ion which 
he fears must ordinarily be by the federal go\'en 11111·nt, not any 
state government. And the witness loses the privilegl' altogethl'r 
-"waives" it-if he answers a series of related qu<·st ions and 1 hl'n 
wants to remain silent when faced with further intnrogat ion on 
the same subject. 

Specifically, of course, the Fifth Amendment makl's it unrH·n·s­
sary for a defendant to testify in his own defense if he dm·s not 
wish to do so. This implies that neither the judge nor 1 he prosl'­
cutor may criticize or otherwise comment on his failure to take 
the witness stand. And such is the rule in federal trials. The Con­
stitution, however, docs not make it the rule in state trials. If a 
state wishes to permit a judge to tell the jury that the ddendant's 
failure to testify is tantamount to a confession of g-uilt, it can clo 
so. Most states forbid comment 011 the defendant's silence; hut 
those that allow it arc within constitutional bounds, for the Su­
preme Court has held that the privilege against self-incrimination 
is not essential to due process of lawY1 

One form of "compelling" testimony, however, does without 
question violate the due pro~css clause. That is the extract ion of 
a confession by torture, phystcal or mental. Shocking- to say. tor­
ture by police is not un~nc~wn in modern America. In the last few 
decades, there have penodtcally reached the Supreme Court cases 
where a prisoner's own signed confession was introduced in c\·i­
dence against him, even thou~h the confession had hccn wrung­
from him by protracted bcatmgs and ncar-starvation. Thus in 
Brown v. MississijJpi, 297 U.S. 278 (I !J3G), two defendants "were 
laid over chairs and their backs were cut to pieces with a leather 
strap with buckles on it" until "th~y changed or adjusted their 
confessions in all particulars of detail so as to conform to the de­
mands of their torturers." In another case five days of relentless 

questioning of a group of .ignorant ~nd terrified c~el'encla~Hs:. cul­
minating in an all-night mterrogation, ended with their con-

16 Twining v. New jersey, 211 U.S. 7B (l 90S). 
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rc~~ion." "IIH"\" \\tTl' ( lln\ i<tcd ;md scntenrnl to death. Their 
con\ i< tions wnc SL'I ;1sidc by the Supreme Court. which said: "To 
permit human lin·s to he forfeited upon confessions thus ob­
tained woulclma\...e olthc nmstitutional requirement of clue proc­
ess of law a 1neaningkss symbol. ... Today. as in ages past. we arc 
not without tr:1gic proof that the exalted power of some go,·crn­
m<'llls to punish manufactured nime dictatorially is the hand­
maid of I yranny. 1' 

The Sentence 

The Fighth :\IIH'tHitnctlt prohibits "nucl and unusual" pun­
ishments: and it seems n;llural to assume that such punishments 
\\"O!tld he inconsistent with due process of law atHl so arc forbid­
den by the Fourteenth .-\mL'tHimcnt also. Of course. there will he 
disagnTtm·nts as to just what the "·ords "cruel and unusual" 
mean. Presumably they would include the kind of sentences car­
ried out in Fngland in Flitahethan times, such as hanging a man. 
cutting him down aliH·. and then deliberately can·ing his body 
into four <JIIarters. But is f\om,inn·, still occasionally used in some 

~~ ~ . 
states, a "cruel and umtsua\ punishment"? This. again. is the kind 
of question that might well be answere<l clitfercntly by different 
jliCiges. :\strange case which diYicled the Supreme Court itl\"olYecl 
the execution of a n1t1rdner who had been sent to the electric 
chair and had actually been strapped into it only to haYe the 
power fail. I 1c was taken back to his cell and held for execution 
after the machinery was repaired. \\'ould sending him hack to 
the chair. after his earlier experience in it. he "cruel and un­
usual"? Yes. said four justices: but the other fin' disagreed with 
them, and the prisoner ,\·as executedY' In the late l!l!>O's public 
attention was drawn to another death sentence in a southern 
state, where the prisoner had been found g-uilty not o[ murder, 
hut of armed robbery in the nig-httime. Actually he had stolen 
less than two dollars. \Vas the sentence so harsh as to be "cruel 
and unusual" and hence to violate due process? 

17 Chamlu~I"S v. Florida, 309 U.S. 227 (19·10). 
IR Louisia11a ex 1·cl. Fra11cis v. Rcswcl1cr, 329 U.S. '159 (19·17). 
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Federal Limitations on State Procedure 

Now that we have some acquaintance with the llll'aning. stg­
nificance, and application of the "procedural safeguards" of 1 he 
Bill of Rights and the phrase "due process of Ia\\'," it i~ tilllc to 

look again at the Constitution. \Vhich of those saft-guards 1 hat 
limit federal power under the Hill of Rights also litnit state power 

under the Fourteenth Amendment? For simplicity's sakt', let us 

take up the Bill of Rights amendments in order and )>lt''>t'lll the 
matter in a kind of tabular form. 

Fourth Amendment: 

prohibition of unreasonable search and seilllrc, 111ade <"fleet ivc 
by exclusion of evidence obtained thereby. Xot jn()hiln't('(/ by 
Fourteenth Amendment. 

Fifth Amendment: 

(a) requirement of indictmellt in capital cascs . .\'()/ rc 1111 irl'd 
by Fourteenth Amendment. 

(b) prohibition of double jeopardy. Not Jnolu'/;itnl by Four­
teenth Amendment. 

(c) privilege against sclf-incrimina tion. ·"-' ot grr111 ir'rl by Four­
teenth Amendment. 

(d) due process of law (rarely invoked in fedcral ca~('s, whcrc 
more specific safeguards arc available). Rerfuircrl by Fourtcc11th 
Amendment. 

Sixth Amendment: 

(a) speedy trial. Effectively required by Fourtccnth .\mclld­
ment. 

(b) public trial. Required in at least lllost crw·s hy Fourteenth 
Amendment, though under certain cirnnnstanccs some ex­
clusion of spectators might be reasonable and so not \'iolatc thc 
clue process clause. 

(c) requirement that accused be informed of charges. Re­
quired by the Fourteenth Amendment. 

(d) confromation (cross-examination) of hostilc witncsses. Hr·­
quired by the Fourteenth Amendment. 

(e) compulsory process for obtaining favorable witnesses. Re­
quired by the Fourteenth Amendment. 

(f) right to counsel. Not required in every msc by the Four-
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tecnth .-\m('ndnwnt: lr'rJIIirr·tl in trials of capital cases. and m 
othns whcrl' 1kni;d of ulllllwl is ~ro~~ly unju~t. 

Sev('nth :\llH'IIllnll'nt: 
right to jmy ni;d . .\'ut Jnm·idr'll hy the Fourteenth :\mt·mlment. 

Eighth .\nH·ndnH·nt: 
(;I) pruhihition olt·xn·"in· hail. .\'o/ J>rohif,itt·cl by the Four­

tl'l'llth :\lll('llllllll'llt. 
(b) pmhihition of nud and unusual punislunents. l'rohi/li/t'd 

hy the Fourtt·t·nth .\mcndmt·nt. 

In IT\ il'win~ this table. n·mt·mher again that just because the 
Fourlt'CIIlh .\lllt'IHlmcnt fails to prm ide certain sakguan\s. it docs 
not follow that st:ttl' ddenda11ts an· nt·n·ssarily unprotected. StaLL' 
constitutions or statutes prll\ itk in o11e form or anothn fur _jury 
trials, the pri,ikgc against sl'lf-inrriminatiun. ant\ the assistann: 
of cuunsl'l. Rt'lllt'lllbcr. too, that the potelllial scupe u[ the tlue 
process claust· is so bruad that in a particular case the conduct of 
the prosccut ion may ht· heltl to \ iolatL' it, eve11 though such nm­
dun might Sl'CIIl to fall within a category ht·n· \abded "not pro­
hibited by thl' Fourtt't'llth .\menthnt·nt." Thus to USL' a stomach 
pump on a man to l'Xtract narcotics which, on being arrested. he 
had hastily swallowed, and to usc the pills thus obtained as L'\'i­
dence a~ai11st him, was helt\ to violate the tluc process dausc-e\'en 
though it seems to bear a n·st·mb\anct' to "unreasonable sean·h 
ancl sl'itttiT ... Remt·mhcr, linallv. that the cunstitutiona\ safe­
guards arc not provided out of soft, sentimental sympathy for the 
accused. i\lany of them rdkct society's conrnn in a fair tria\ for 
the purpose of protcct in~ soriet y i tse\f, hy adhni ng to those pro­
cedun·s which are 111ost \ikdy to elicit the truth. punish the guilty. 
and set. the innocent free. :\\\ of them together are guarantees 

against the arbitrary suppression of the people's \iht'rties. 

THE POLITICS OF FREEDOM 

The struggle for freedom is the fight against suppn.-ssion. As we 
ha\'e seen, the instinct to suppress your opposition is a strong one. 
The prcser\'ation of indi,·idua\ liberty, therefore, is a dillkult and 
never-ending task. It is most dillirult and most crucial in those 
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periods when fear stalks the land-fear of the unkllll\\'11, kar of 
change, fear of revolution oro[ a foreign foe. At such t i nH·s people 
think first of their own or their country's security and arc readier 
than usual to sec individual liberty sacrificed. 

The first of such periods in the United States was at the end of 
the eighteenth century. The French Rcvolu t ion of 17 X~l. hopl'­
fully viewed at first as a great democratic uprising-. hacl cit-g-ener­
ated into terror and a new autocracy. There \\'tTl' Jlllll''rs of 
impending war with France. i\Iore important, there was a wick­
spread belief that French agents in America wen· Sl't ITtly lllllll'nt­
ing a revolution here. l'vlen of large property, knowing- that many 
French aristocrats had gone to the guillotine, bc·gan to ha\'l' night­
mares about what they called the ".Jacobins" in :\tnl·ric a--a \\'ord 
which in some circles had as alarming a c:ontwtat ion as "( :onllllll­
nists" had a century and a half later. These propl'rt il'cl llll'll nun­

posed a majority in Congress. In 17!JH they enacted the :\lil'n and 
Sedition Acts, designed to silence the ".Jacobins"-to protect the 
country from the teachings of those who allq.~eclly sympathized 
with the French Revolution and who dared to criticize the ad­
ministration of government in the United States. These acts were 
enforced, here and there, with somcthin1r borderirw on ferocity, 

l"l n 

and free discussion became a dangerous thing to undertake. I.isten 
to the words of a despairing congressman from New York, Edward 
Livingston, uttered in 1798: "The hours of the most unsuspected 
confidence, the intimacies of friendship, or the recesses of do­
mestic retirement, afford no security. The companion whom you 
must trust, the friend in whom you must confide, arc tempted to 

betray your imprudent or unguarded follies; to misrepresent your 
words; to convey them, distorted by calumny, to the secret tribu­
nal where jealousy presides-where fear ofliciates as accuser, and 
suspicion is the only evidence that is heard." 

This assault on free speech was the only one in our history to 

become a major issue in a presidential campaign. As we shall see, 
the forces of freedom triumphed, the suppressive statutes 1-~~pse<_l: 
and offenders were pardoned. One wonders, however, ll~ tlus 
would have happened if the fear of war with France had not 
abated first. 

· 1 foreig·n foe Yet it does not seem to be war or fear of war w1t 1 a 
· 1 f · 1 ·islation Perhaps that IS a ways the chief cause o- suppresstve eg · 



The Procedural Safeguards I 173 

more tcrrihing i-; the real or Ltncicd danger nf social rt'\·olution 
and the st"CITt m;H hinations of unknown l"C\"olutionaries. The 
l 1 nitcd States fought t hrce foreign wars in the nineteenth cen­
lllry. and one great ci' i l war. yet in those periods nothing like 
the :\lien and Sedition la\\·s was placed on the statute books. ~ot 
until we entn-cd \\.t1rld \\"ar I in l!lli wnc any statmcs enacted 
that approached them in Sl'HTity .. \nd whik these new espionage 
and sedition laws \\"tTl' enacted in wartime. we should not forget 
that our entrv into the war was not the onh· historic en·nt of . . 
l!lli. That was the year of the Russian RcYnlution. Beginning in 
I !ll i. the ft-:lr of communism became a commonplace part of the 
:\mnican atmosphne. There was no alarm. in those days. over 
Sm·ict power. There was fear of secret. subn·rsiH' plotting within 
the llnitcd Stall'S. Bdorc the war was over. the statutes presuma­
bly intended to protect the war effort against Germany were be­
ing used to prosecute "Bolsheviks"-a term which connoted 
Communists. anarchists, and other widely assorted "radicals." For 
SOIIH' years after the war. suppression of radical ideas was widely 
respectable, and the underlying fear of social rt.'volution persisted. 

Thus it was that in late l~li and for se\-cral years thereafter, 
pacifists and political radicals were lumped together under the 
general charge of "sedition." and hundreds \\TIT imprisoned for 
expressing their opinions. In August. 1~18, for example, the police 
in St. Louis were ordered "to arrest any person who publicly 
criticizes the llnited States for entering the war. or who questions 
the constitutionality of the selective draft." Nor was private criti­
cism protected; a man in Lansing, 1\Iichigan, was sentenced to 
twenty years imprisonment for telling a relati\'e that this was "a 
rich man's war." On the political front the most conspicuous vic­
tims were the socialists, including the Socialist party's leader, 
Eugene Debs, who was jailed for making an anti-war speech in 
1918. In the years immediately after the war, the socialists were 
subjected to further political penalties: Congress refused to seat 
Victor Berger, a duly elected representative from ·Milwaukee, 
though his constituents twice reelected him, and the New York 
legislature declared vacant the seats of ftve elected socialists. In 
1919 and early 1920, when it was obvious that among the "radi­
cal" activists were numerous aliens, Attorney-General A. Mitchell 
Palmer instituted a series o( sweeping "raids." Ostensibly designed 
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to round up aliens unlawfully in the country, tii{'Se pol icc raids 
resulted not only in mass deportations l)lll also in tilt· ; 111 c~t of 
thousands of peaceable citizens. The h'Teat "Red scare" ln·gan lO 

abate in the early I 920's, though not u n ti I Dece111 bn, 1 ~~~ 1, were 
the last of the wartime "political prisoners" pardoned hy Presi­
dent Coolidge. 

The next new federal statute designed to ch{'ck H:\·olution was 
the Alien Registration Act of I !"HO, commonly known as the 
Smith Act. This, to be sure, was passed Wht:n war with ( ;n111 any 
again impended, but it is noteworthy that I !Jto was a yc;tr of 
the brief pact between Germany and the Soviet l Inion. The 
Smith Act was used during and after World \Var I I not ao·ainst ,..., 
Nazis but against Communists-anti-Stalin Trotskyites while Rus-
sia was our fighting ally and orthodox Stalinists ,d 1t:n Russia was 
our cold war enemy. During the cold war period from 1 !I 17 to 

1954, and especially while our forces were engaged in a "hot" war 
in Korea (I950-1953), the atmosphere surrounding American dis­
cussion became remarkably like that which Repr{'sentatin· Liv­
ingston had described a century and a half carlin. 

Yet despite the latent instinct to suppress, the case with which 
we become prey to fancied terrors, and the real and endlcss perils 
of national life in an atomic age, our constitution a! li bertics en­
dure. This is somewhat surprising for at least two rt:asons. First, a 
great number of people don't know what their lihnt ics consist o( 
and are especially unaware of the connection bet\\'ct:n freedom to 

criticize and the procedural guarantees of the Bill of Rin·hts. 1u 
~ 

Second, the real defender of civil liberties is a belie\-cr in toler-
ance; on principle, he upholds the rights of those with whom he 

profoundly disagrees. In contras~, the person who cares nothing 
for civil liberties is likely to be mtolerant of dissent, mthkss in 

attacking the dissenters, and ready to lump together everyone who 
opposes him, as enemies dangerous to the country's welfare.:! 0 

10 Sec s. A. Stouffer, Communism, Conformity, and Cil'il Lihrrlit·s (:-..:cw York: 
Doubleday & Co .. 1955). . . . 

20 Thus in the 1952 presidential campatgn, Senator .Joseph R. :\[ cLtrt hy told 
. n audience that if he could board the Democratic campai~n train "with .a 
al. ry elm club" he could make "a good American" out of the lklllocratlc 
s tppe . I . I tl c 
nominee-thus simultaneously using the language of force and unp ytng t tat 1 

nominee was not a good American. 
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I nst i tulinna I Factors 

Till' L~t t<ll s '' l1it h kl'l·p the Bill of Ri),!;hts a lin· arc. nf cuursc. 
largely i/1.\lillllilllllll. Till' promise of freedom and its guarantees 

arl' in till· Constitution ihl'll. To he sure. this did not pren·nt the 

pass;lgl' or till· l'Xtll'llll' Ltws of 1/~l~. Sometimes it is asked why 

till' :\lil'n and Sl·ditinn laws. which seem so oln·iuus\y unconstitu­

tion;d. ,,.l'le not held ~o hY the Supn·me Court. The answn is that 

at that t iml'. ( :ongrl'ss had not yet conkncd on the Supreme 

C:o111 t "appellate juri~dit t ion"-tlll· right to hear and ckcide ap­

peals-in 1 rimin:-tl cases. Furthnutore. of course. the court had 

not yet formally a~sntcd the right of judicial re\'iew: ,\lar/1111'\' <' . 

. \fadi.,n71 \\·as not decided umil I~IU. lnste;Hl. as we han· seen. Jd­

fnson ;tnd :\ladisotl 1ai~l·d the issue not so much in tnms of ci\'il 

lil>ntil's as in tl'IIIIS ol the Constitution as a charter of confcdna­
tion-thc "stall'~· right~" ;ngtlnH·nt. "·hich was particularly ap­

pealing in those days whl'll so mall\ people :-tssumecl that frecclom 

could be pn·sl'l\l'<l only by keeping the decision-mak.in~ power 

in local hands. This .Jdkrsonian in\ocation of the Constitution to 

protect ci\'il liberties could not be used t<Hiay. for it was based on 

a doctrine long since repudiated. Today. we do not argue that 

the way to protect lrecdotn is to turn the fcdnal t 1nion into a 
loose league of stall'S. Instead we look. to the Bill of Rights antl 
tilt: Supreme Court. 

( Htt·n the Supreme ( :ourt is called "the ckfendcr of our liber­

ties." .-\ctu;d\y. it h;ts not always prm·idecl a stalwart defense of 

freedom . .-\s shown alHl\'t', it has often sustained stat utcs which 

SC\'('tTiy restrict free speech and punish its exncisc: in fact, no 

such act of Congress has cHT been in\'alidatnL :\t other times, 

howc\Tr, 1 he Court has struck. clo\\'ll state statutes, eYen those 

which itnposed only minor restrictions on free speech. In all of its 

work., the Court is not unaffected by the "climate of public opin­

ion," for the justices themsclw·s live in that climate and breathe its 

atmosphere. One \\'onders \\'\tether the rates case, upholdin~ the 

riQht of t-c\·olutionary talk. so lono· as it is not "in a context of ac-., ~ 

tion," would have been derided the same \\·ay if it had come before 

the same justices in 1 ~)!">~. \\'hen public alarm over "subyersion" 
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was at a high pitch and being constantly whipped up l1y Sl'nawr 
Joseph R. McCarthy of \Visconsin. 

On the other hand, the Court has, on the whole, bcl'n insistent 
on upholding the procedural safeguards embodied in the Bill of 
Rights and the Fourteenth Amendment. And these, as we have 
seen, are vital to the preservation of freedom. Court and Constitu­
tion, together, have helped keep alive a traditional ht:'iid-an 
often-expressed faith in fundamental principles. This faith may 
not always run deep, or even be consciously shared, hut the ideas 
of justice and individual freedom persist. What may he 1 i p-st-r\·ire 
eventually becomes habit; what becomes habit is hard to chan).!;L'. 
Our human impulse to shut the other fellow's mouth and tcJ cast 
him into a dungeon is counteracted by our habit of allowill).!; him 
to speak and assuring him of justice. 

The Clash of Interests 

The assumption that freedom and justice are here to stay has 
largely removed issues concerning civil liberties and justice from 
the arena of national politics since 1800. (Aside, of course, from 
the question of human slavery, to be considered in the next 
chapter.) Occasionally, parties or candidates have sought victory 
on the ground they can best protect the country's sccurit y. and to 

some this implies that they care little for individual constitution a I 
rights. In 1920, for instance, Attorney-General A. Mitchell Palmer 
sought the Democratic nomination for President on his record of 
fighting the "Bolsheviks" in America: he had ruthlessly arrested 
thousands of persons as subversive aliens, though many of them 
turned out to be innocent citizens. In the years preceding 1952 
and in the campaign of that year, one element of the Republican 
party, with Senator McCarthy as its chief spokesman, sought to 

convince the voters that concern for civil liberties was equivalent 
to being "soft on communism" and that the Democrats had been 
guilty of such softness. The Republicans won that election, though 
probably not for that reason. But people got tired of the issue, 
millions of Democrats resented being called "soft on conunu­
nism," and the Supreme Court soon made major decisions putting 
some brakes on oppressive law-making and prosecution. In the 
1956 election, the issue played no consequential part. 
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If thl' part i~an 1 onrnn for indi\'idual freedom is sporadic. this 
docs not llll'an that interests arc not atrccted or interest )J;roups un­
conn·ml'CI "·ith <i,·illihnties issues. Both material and ideal inter­
ests are in\'oln·d. For many years. when employers often viewed 
labor unions as sinister conspiracies. they sought goYernmental 
protect ion against such plotters. From this came local and state 
laws so frallled and so enforced as to pre\"Cnt union leaders from 
trying to persuade people to join a union: witness the Texas 
statute struck down hy the Supreme Court as late as l~Hl. in 
Thoma5 11. Collin5. Fn·n more recently. some men of wealth ha\'e 
at times contributed suhstamially to the right-wing "fringe" 
groups which frankly seck the banishment or suppression o[ 
"radicals." This is not surprising. ~len at the top of the economic 
heap want to stay there: men with great power haYe been known 
to abuse their power, and they may haYe much to gain, or to 
presenT, by the silencing of critical opinion. 

Thne is also, hm,·e,-cr, an ideal interest. or a clash of such 
interests. Fortunately for ci\'il liberties, the great and powerful 
and the influential and well-educated as a group arc more fully 
aware of the nature of our constillltional freedoms than arc other 
groups in the socicty.~ 1 Therefore, there arc many men of large 
properLy and influence who place the ideal interest first or who are 
convinced that freedom for all is really the best long-run safeguard 
for their material interest. Such people are often effective in 
combatting restrictive local l;m·s, such as those prohibiting the 
presence of United Nations documents in the schools, denying tax 
exempt ion to churches whose officials refuse to take loyalty oaths, 
and the like. Sometimes they win; sometimes they don't. 

Not many organizations devote themselves to the ideal interest 
in favor of individual liberties. The chief one is the American 
Civil Liberties Union. It has about 50,000 members and an annual 
budget of about $400,000. l\lostly the ACLU operates in the legal 
field, offering the he! p of counsel to defendants who appear to 
have been deprived of their constitutional rights. The organiza­
tion also maintains an office in 'Vashington, has branches which 
seek to influence legislative action in state capitals, and issues a 

21 See Stouffer, op. cit. 
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newsletter and an annual report. The latter, which usually con­
tains a "balance sheet" of civil liberties' gains and lllssl·s during 
the year, is widely quoted in the nation's press. 

A number of organizations show occasional concern for ci\·il 
liberties issues. Usually on the side of a hroa<l Jnotcn ion of 
individual rights can be found such groups as Amnicans lor 1 km­
ocratic Action and the American Veterans C:onunittt·e. Often in­
sisting that national security requires the strictcr litnitat ion of 
individual freedom have becn, among othcrs, thc Dauglt tns llf 1 Ite 
American Revolution and the Amcrican Legion, especially :-.c 11 nc 
local legion posts. On both sides there have been 1111111 n 011s 
"fringe" groups-extremists whose imercst may bc "ideal," hut 
whose motives are obscure. On one side, some of these ha,·e bl'cll 
"fronts" for the communist mo\·cmcm; on the othn, "fronts" 
for particular corporations or well-heeled violent anti-libertarians. 

The Influence of Individuals 

\Ve know that governmental ~lccisions arc infl 11 cnu:d Jtot only 
by institutions and disccrniblc mtcrcsts, hut hy individuals 100. 

The most famous name in the history of our ci\'il Iibert ies is 
Thomas Jefferson. Being a shrewd politician, .J<'ffcrson did indeed 
s~bordinate the "free speech" iss11e a~ he organized his party for 
VIctory in 1800, prcferriug to emphasize statc's rights rathl'r than 
the First Amendment as the bul~vark <.'f frcedo111. Yet it \\'as .Jdl'cr­
son who penned the great asserLwn of h11man rights, the Declara­
tion of Independence; it was he who wrotc the \'irginia Statute 
for Religious Freedom and who swore himsclf to defend freedom 
for the human mind. In our own century, as a natural result of the 
transfer of the issue from the partisan to the judicial arena, the 
greatest names on the side of individual liberty arc those o[ judges. 
One of these, to be sure, achieved enduring fame for his defense of 
civil liberty not when he was a judge, but in a period when, be­
tween two separate terms of service on the Suprcme Court, he was 
a practicing lawyer. This was Charles Evans llughes, \\'ho de­
nounced the exclusion of the socialists by the New York legisla­
ture in 1920. Hughes' stand, at the height of the hysteria, took 
courage; it also had a profound effect. Of other Supreme Court 
justices, mention must certainly be made of the eloquent Justice 
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llolrncs. Iris c,Jika~tll' Br;mdeis. ;mel in mid-century .Justices Black 
and \\'illi;tnr < >. l>"u~Lt~. The first two. dissenting-. payee\ the way 
for till· liiH'tLtt i;trt dn i~i,nts 11l the I ~1:\0's and 1~1-IU's. The latter 

t\U>. in opinions and. in the case of Douglas. books. spoke force­

fully for' i\illil>l'llics when theY wne undn he;n·y attack. making 
more n·;tl tlte jH>~~il>ility that the tilk would turn-as it dill. to 
some degree. ~~>on ;dtn Far! II. \\"arren 11l'rame chid justice in 

I ~r-,:1. .-\nd. as \\'l' Iran· s,·,·n, jtrst ices Black and Frankfurter, thoug-h 
clifkt ing in apptHtllr. ILI\l' been dlcctin· te:.1.chcrs of the sig·niii­
GIIHT of prorl'dtrr;tl s;tkguards. In addition to these judicial fig-­

un·s, two otlrn men should be nH·ntiuned: a legal scholar, /.ccha­
rialr ( :lraft·l', and an organizn. Rogn :\. Baldwin. founder of the 

.\nH·rican ( :i,il l.ihnt ies l'nion. These men. unprotected by ju­
dicial oflin·. typify a Ln gn nttmhn who spoke up for the right to 
tlltn "dangnotrs thoughts" when such an unpupular stand took 
courage. 

The outstanding names on the othn silk arc fewer simply 
because in tillll'S of fear and tension it is the popular side, and 

cotrntkss editors. puliticians, and publi,·ists speak for it. Hence, 

l)ar\ icular indi' idtrals do not loom as Iaroe. FH·n the framin!l: of 
~ ,, 

the :\lien and Sedition laws is asnihed to a party or fanion rather 

than to the ll'adnship of one or two people. In the present n·n­
tury. h1>\\T\'lT, two nantes stand out. those of .-\ttortH'y-(;ennal :\. 

i\litclrl·ll Palntn and Senator .Joseph R. i\lcCarthy. \loping- for a 
prcsidcntialrH>mination in 1~1~0. and sensing- the political potellli­
alitics of "anti-Bokshl'\ik" hysteria. Palmn used the powers of his 

office ruthlessly to htrnt down scapegoats, lumping- the innocent 
with the guilty in his l'flort to "purge" the country of subYersiYe 

aliens. :\lore nn·nt ly. for the brid pniod sp:.1.nning-the Korean \\'ar, 

:\fcC:arthy emerged as the most dfcctin~ spokesman for those \dJO 
feared for the security of the country's institutions and felt no 

qualms about suppressing ciYil liberties for the sake of such 
security. :\lcCarthy prodairned himself as the enemy of commu­
nism in :\merica, and millions agreed with him that the impor­

tance of checking suclt suhn·rsion justified any harm done to 

non-Cornmunists who by accident, folly. or their concern for ciYil 

liberties happened to get caught in the wide anti-Communist net. 
The senator's admirers \\'ere not disturbed by the fact that. "l\Ic-
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Carthyism" made many people afraid to speak their minds or e\'en 
to discuss "controversial" subjects in public, thus effect i\'ely 
limiting free speech. 

The effect of particular individual efforts, on either side, is 
primarily to preserve or modify the "climate of public opiniun"­
thus affecting legislative and executive decisions and probably, to 
some extent, judicial decisions as well. Many view the issue at its 
simplest as one of individual liberty versus security-security 
against both national subversion and local lawlessness. How­
ever, the libertarians argue that this is not a proper state­
ment of the issue. They say that in the long run, the nat iunal 
security is best ensured by free discussion, and that both fn-e dis­
cussion and security of person and property against crime are ht·st 
ensured by strict adherence to the ancient procedural safc~uards 
against arbitrary punishment. The dominance of either \'iew 
depends in large part upon the assumptions, preferences, ideals, 
or indifference of ordinary people. Hence in determining the 
meaning and limitations of the Bill of Rights, every citizen plays 
an inescapable role. 



The Protection of Equal Rights 

In most of the worlcl today, the great principles of liberty and 
justice which we ha\·e been considering have little or no influ­

ence on how governments behave or on how people think. In 
many countries, even some of the large "uncommitted" nations 
which have not been engulfed by communism, there has been no 
tradition o[ individual freedom. National liberty, yes: for this 
black men and brown haH.' stnwo·Jcd in this century, as white men bM 

did in the young .America of 1776. But each person's freedom 
to worship, speak, and publish as he likes is not recognized as oE 
first importance even in some countries whose basic charters give 
lip service to these principles. The reason is plain. ·Most people in 
the world go to bed hungry every night. If you are halE-starved, 
your central concerns arc survival and the betterment o£ your 
material condition; you are not likely to have either the inclina­
tion or the energy to demand the right to dissent. Furthermore, i£ 
your forefathers never had such a right, you may be unaware that 
any human beings claim it, and even if you are aware o£ that, 
still you will not understand the significance they attach to it. 

Yet men everywhere can understand one part o£ the American 
dream. That is the vision o[ equality. In the most backward coun­
tries of the world, even the poorest uneducated people yearn for 
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recogmtwn of their worth as human beings. C:onn:rsdy. they 
resent the scorn of those who view them as inferior animals-who 
deny them even the humble human staluJ to which, by tlwir \Try 
existence, they feel entitled. This yearning and n·sl'lllllll'lll lie 
beneath the great revolutionary movement of the present 1-entury, 
the rising of the nonwhite peoples to independcm nat ion hood. :\ 
spirit of nationalism, by itself, might not have sparkl'd that rn·olu­
tion. But when to the desire for national independcn("e was added 
a vast bitterness against those who had at best. patronizl'd them. at 
worst treated them like beasts of burden, the nat ion a) ist ("a usc 
struck fire in millions of hearts. It made the issue not just 1111 c of 
independent statehood but one of individual status, not political 
freedom but human equality. 

So it is not surprising that in today's world-wide flTIIll'lll. 1 here 
ever echo the words of our own Declaration of lncll'pl'lldl'IHT in 
1776: "We hold these truths to be self-evident: that all men arc 
created equal. ... " It is natural, too, that our opponl'nts in the 
struggle to win the hearts of men arc forever stressing- and c:xa~­
gerating our own apparent failure to abide by that "sclf-c\'idcnt" 
truth. They know that having enough to cat and bl'ing ;11 :nmlccl 
respect as human beings arc two of the most uni\'crsal desires in 
the world. The implications o[ being "created equal" arc the goals 
of men's yearning everywhere. 

THE MEANING OF EQUALITY 

Insofar as the Declaration of I ndepcndence expressed f unda­
mental American aspirations, a be I id in equality became a na­
tional axiom even though our original Constitution made no 
explicit mention of it. Yet always, people have difl"cred as to its 
meaning and significance. Some deny both. They say that it is 
obvious that people are not created ec1ual: one person is born 
healthy and intelligent, another not, one inherits wealth and 
another is consigned to poverty. Certainly they would he right, 
if "equal" meant "in all respects the same." \Vc arc all different, 
and some of us from the start are either more or less fortunate 
than others. 

To escape from this criticism of jefferson's doctrine, many 
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:\meric;ms say that the Declaration of Independence means that 

all men :Ill' eq ttal "in the ~i~ht of c..;od." This may he true. but 

it is not a p;nticuLtrly uwlul an~wer. Ideally. it shouhl result in 

our treating each othn \,·ith utnllht respect. Instead. it seems often 

to sent· as an t'Xtttsc lor trto;Hling on the tnt'S of the weak. for it 

lilts from our o\\·n shouldns the responsibility for according 

equal tn·atttH·nt to t'\nyotH'. :\ot (;od. hut mt·n. make the opera­

ti\t' c\nyday laws of tht' land. The millions who by those laws 

are rckgatt·d forc\"tT to an infnior status may g-ain some comfort 

from the as~ttratHt' of c\i,·int· impartiality. but the yearning for 
equal n·t og·nition by li,·ing mt·n pnsists. 

In the l'nitcd Statt·s, tht' question of equal status. or equality 

of opportunity. h;p; ri~en to the fordrontof men's minds in various 

guisl:'S. \\'e \\·ill han· uttasiun later to consitln two campaigns in 
which "l'qttalitv" was the \\·atchwonl-tht• drin: fur women's su[­

fragt· and 1 he long st rugglc o[ organitcd labor to obtain power 

halancitt!.! that of man:t"t'n~t·nt in colkrtivc bargaining. Here let 
• J ,-, \} \.. 

us t'Xamine t\\·o othn questions of broad scope in the hope that 

tltt'y may shed light on the meaning of "equality" in the United 

States. Tht' first is tht· reLttionship of equality to democracy: the 

second, the relationship of both of these to the status of .-\merican 

l\ egroes. 

Equality and Democracy 

The basic idea that freedom "·as hcttn than tyranny had its 

counterpart in the conviction that, as opposed to govnnment by 

tyrants, there should ht' gmcrnment by the people. Holding this 

conYiction, the framers of the Constitution had to accept democ­

racy, much as they distrusted it. \\'hat they distrusted most was that 

clement of the clcmonatir faith which assumed the rightness of so­

cial C"quality among the citill'ns. Soon the French R.cYolution. eyen 

before it clesccnclcd into the barbarism of the Terror, frightened 

the American gentry with its slogan of. "Liberty. Equality, Frater­

nity." They \\'Ottldn't quarrel with "liberty" as a proper objective, 

hut "equality" \\'as something else again. They saw, as we see today, 

that "equality" may be virtually inseparable from democracy. If 
today you ask someone to define "democracy," there is a good 

chance that he will answer that it means everybody having an 
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equal vote, or being treated equally, or having equal opportunity. 
In the same way, a Rockefeller cheerfully eating piaas and 
warmly shaking humble hands is praised as being "so democratic." 
In this sense, democracy is the opposite of aristocracy; and as an 
aristocrat is assumed to be-or assumes himself to be-bett<.T than 
other people, so in contrast a democrat is automatically "no better 
than anyone else." 

Even so, a strong claim can be made that democratic principles 
are not violated by the process of selection which brings to posts 
of great responsibility men most suited for such positions. In 
government, especially, it was once assumed that background, 
training, and experience fitted some men for high ollice, while 
those who lacked these assets were unqualified. To early American 
democrats, this did not seem to be a departure from the demo· 
cratic faith, nor did it deny the validity of the notion of basic 
equality. It was merely a recognition of the fact that particular 
tasks demand particular qualities. A baseball club would not 
sign a one-legged man to play center field, nor would a sick 
person ask a carpenter to operate on him. Likewise the people 
of a democracy, in selecting their rulers, should naturally choose 
those best qualified to rule. 

The trouble with this idea was, and is, that there is 110 clear 
and recognized training ground for elective oflice. You have to go 
to medical school to become a good doctor, but must you be a 
political science major to become a good senator? A century and a 
half ago, a good many Americans would have answered that you 
should have at least had a good education and sufficient affluence 
to permit you to devote yourself unselfishly to public affairs. This 
answer, however, contained the seeds of its own demolition. For in 
young America, by and large, only the sons of the rich went to 

college; and the rich were few in number and all too often scorn­
ful of the poor. Though the early democrats-in terms of Presi­
dents, the "Virginia dynasty" of Jefferson, Madison, and Monroe 
and Massachusetts' John Quincy Adams-were themselves men of 
aristocratic background, the very preachments of democracy 
fanned anti-aristocratic, egalitarian sentiment. On such sentiment, 
in large part, Jefferson built his party, and eventually it was 



MODERN REPRESENTATIVE GOVERNMENT 
Quntion : II :1 wan ~pr=nts the women of his ho111ehold how call 

be ~p=t himself? 

J 't is a common notion tho.t men represent women at the 
polls. 

D lD you ever know o. mn.n who asked his wife how she wanted 
him to vote? 

I F a man votes as his wife wishes him to do, he doesn't repre-· 
sent himself. 

0 R, if o. man votes to pleo.se himself, he doesn't represent 
his wife. 

T HE predicament of a man who attempts to represent a fo.mily 
consisting of a wife, mother and daughters who hold dif. 
ferent opinions, is conclusive tho.t it co.nnot be done. 

IF there n.re sons, the ideo. of a fo.mily v.ote isn't applied; they 
vote for themselves. 

C AN you see o.ny sense in the argument tho.t men represent 
women at the polls? Of course not; there isn't a.ny sense 
to see. 

VOTE FOR THE SUFFRAGE AMENDMENT IN 1915. 

EMPIRE STATE CAMPAIGN COMMITTEE 

303 FIFTH A VENUE ofiDo ,. NEW YO;RK 

The long fight for woman suffrage was basically a campaign for 
equality for women. In this handbill, however, the suffragists gave 
the argument a new twist-votes for women would be a boon to hen· 
pecked husbands and fathers. 
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Will be held nt the Old COURT R OOJI, [lti(·y's build in~] 

On Sat•••·day EveJtiJag, 
The 18th instant, at early candle light. ,l. punctual atten­

dance is requested. 

MESSRS. DAVIS, BOTKIN, KEATING 
And others, will address the llleeting. 

R, P. TODD, Clutil•uuna 
July l't, 1840. Jt-igilance Committee. 

A campaign poster in 1840-when the anti-Jackson \Vhigs cannily 
stole the Jacksonian thunder by portraying their candidate as a 
humble frontier farmer. 
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bound 1 o on·tcollll' till' a~sum111 ion 1 hat t hou~h the people should 
choosl' thl'irrukts. onlv thl' "·isl' and ~rcat wnc lit to rulc. 1 

The opp11sitl' asmmption. that ,·inually anyone can goYcrn, 
became gennally penasin· in the middle ~~~ll's. the period \\·hich 
marked the first asn·tHlancy ol .Jacksonian or what \\'alter Lipp­
mann has deplorl'd as ".Jacohin" lkmorrary in the llnitecl States. 
For ".Jacohin ... a word carril·d onT !rom the Frenrh ReYolution, 
we Ltn suhstilttte "eg;dit:ll·ian"-a form ol democracy in which all 
arc dl'l'llll'd ,·quu/ly lit I() ruk. This spirit of equality in political 
a Hairs jll'rsists. I 1 undnlav the later llrin· for women's suffrage . ' 
and the e:-.:tcnsion of "dircn democracy" typified by the direct pri-
mary and the in it iat in~. rdnendum. and recall. Born or the fron­
tier, when· cn·ryhody. to get along. had to he fairly competent at 
just about en.:ry task that came to hand. it hl'lpell. ton. to justify 
the "spoils system"-the bestowal of gm·ernnH·nt jobs on faithful 
party workers. For it enTyone could do l'\·nything equally well. 
what harm could thne he in dismissing expnicncecl ollicials ancl 
replacing them \\·ith untrained hut political!~· "descr\'ing" people? 

:\fter more than a n·tttury. some of the ideas hasir to ,lacobin 
or egalitarian or .Jacksonian llcmonacy remained cllerti\'c. Some, 
indeed, arc embodied in such institutions as the direct primary. 
But the .Jacksonian principle of equality of htncss for public 
~ervin.: has been modified. :\ppoilllmcnts to ollice, in most of the 
federal go\'crnmcnt and to some extent in the states. arc now 
based on the opposite principle: namely, that the person ap­
pointed must pron.· that he possesses at least minimum qualifica­
tions for the job. \\'hat of clccti,·c olllce? The belief in equality 

made a Lincoln acceptahk, despite his log-cabin birth and lack. 

of education. ltldl'l·d. these l'\·idenn·s of humble status \\'l'IT assets 

to him and many others in political life. Yet. today. a combination 

of factors may be taking us hack toward the pre-Jackson days, at 

least in the mattn of the selection of a President. Before the 19GO 

I It has sometimes been sugg('slcd that the hroa1lening of the franchise-the 
elimination of propcl'l\' qu;tlificrtions lor voting-caused the change from aristo­
uatic rulers to "u>llllllon men" in high otlirc. The n·idcncc docs not support this. 
The c:--tcnsion of the franchise "·as 'irtuallv rompktc well before the election of 
IH~H .. ·\ popular hl'lid in cqualitv, enhanced hv the soda! conditions of the ex­
panding front in. hccrmc dum i n;;n t in res pons~ to the logical dcmamls o[ the 
dcmonatic faith. 
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nominating conventions, eight men stood out most promint·ntly as 
contenders for their party's presidential nomination. EnTy one 
of them was a college graduate. Six had been born and raised in 
affluent households; one was fabulously wealthy, five had incomes 
in the top 3 per cent of the country's population. \Vhat docs this 
indicate? For one thing, of course, it reflects the recent accessibility 
of a college education. For another, it reminds us of the cost lincss 
of politics: the bills for campaigning arc enormous, and the rich 
man with rich relatives is better able to foot them. It may also 
suggest, however, that we have become a far more egalitarian 
society in fact than in days of yore. The gulf between rich and 
poor seems less significant, and the hatred of the rich by the 
poor is no longer a cauldron to be stirred by demap;op;ucs. And 
so today the ownership of a mountain-top mansion or a Venezuela 
ranch no more destroys a politician's popularity than did birth in 
a Kentucky cabin a century ago. \Ve do not feel that we arc be­
traying the spirit of equality when, like the early Jeffersonians, we 
vote for a man we believe specially qualified regardless of his 
wealth. 

There is one great flaw in this picture of a society sulliciently 
well off to cast aside the old class bitterness. It docs not take 
adequately into account the particular situation of most of some 
21,000,000 Americans. Not all of these are poor, bm all of them, 
to a greater or less degree, have a Negro hcritap;e. They comprise 
the great minority, still denied the full benefits of equality. The 
question of their status has been a political, legal, and moral issue 
all through our history, and is today. 

The Great Minority 

Almost all of the Negroes in the United States are the descend­
ants of slaves. Their forefathers were enslaved before they ever 
~ame to these shores. They were captured and held in bondage 
~~ Africa by enemy tribes, which then sold them to the white 
slave-traders" of the eighteenth and early nineteenth centuries. 

Ch · . 
amed together like wild beasts, they were jammed mto the 

slavers' h' k f 1 · s Ips, and those who survived were put to wor · or w ute 
masters, mostly in the cotton fields of the South. This began long 
before we were an independent nation. 
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\\'hat, tlll'll, did thl· lkcLnation of Independence mean when 
it spoke of all llll'll hl·in~ "neated equal"? .\ntl what status, if 
any, did thl' lrallll'IS of the Constitution accord to the Negro-the 
freed .:-\cgro as ,,·l'll as thl' sbn·? The Constitution pro\'ided no 
amwer. :\11 it said ol slanTy was that Congress could not forbid 
the importation of slan·s hdore I ~0~ and that fugiti\·e sla\'es 
should be returned: its onlv other reference to sla\'eS was in the 
curious prm·ision that in computing a state's population for the 
purposes of detnmining the number of its representatives in Con­
gress and apportioning taxl's, each sian· should be counted as 
"three-fifths of a )HTSo11." It said nothing about Negroes as such. 
Yet in IW>i. in his lJu·d .\col/ opinion, Chid Justice Taney 
declared that the Constitution itself implicitly prohibited all 
\!egTocs, sla\'e or tree, !rom being cititcns of the l'nited States. 

The questions of the meaning of the lkclaration of Independ­
ence's "self·c\'ident" truth, and of the \alidity of Taney's Drcd 

Scott opinion, were debated eloquently in 1:-E·>~ by the ri\'al candi­
dates for senator in Illinois, Stephen :\.Douglas and :\IJraham Lin­
coln. Because his ultimate political triumph and the North's mili­
tary \'ictory dkct iYcly replaced Taney's Yiews with those o[ Lincoln, 
we would do \\'ell to see what Lincoln said: "There is no reason 
in the world why the Negro is not entitled to all the natural1·ights 
enumerated in the Declaration of Imlependcnce, the right to life, 
liberty, and the pursuit of happiness. I hold that he is as much 
entitled to these as the white man. I agree with Judge Douglas 
that he is not my equal in many respects-certainly not in colm, 
perhaps not in moral or intellectual endowment. But in the right 
to eat the bread, without leave of anybody else, which his own hand 
earns, he is my equal and the equal of .Judge Douglas, and the 
equal of every living man." 

These words were uttered when most Negroes were still slaves. 
Four years later came the Emancipation Proclamation, and after 
the Civil \Var the Constitution was amended to confirm not only 
their freedom, but their citizenship. Now, after more than ninety 
years, millions of Negro citizens still long for what they assume 
to be the proper fruits of equal citizenship. Social prejudices or 
customs which keep them apart from othe1· people and are 
designed to deny them equality are beyond the scope of this book. 
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"\Ve must consider carefully, however, what governments in the 
United States have done or left undone, in impairing thl' :'\egro's 
status or giving him assurance of equality. The "RlT!JihtnHtion 
Amendments" to the Constitution-the Thirteenth, Fourtl'l'nth, 
and Fifteenth Amendmems-pointcd the way toward l''Juality. 
The first formally abolished slavery, the second establ ishl'd the 
native Negro's citizenship, the third presumed to assurl' him of 
the privilege of voting. Today there arc no slaves, nm is t hl'Jt' any 
serious inclination to go back to Drcd Swll and dl'pt in: all 
Negroes of citizenship. Unfulfilled, however, is the hltl'enth 
Amendment's promise of the vote. And still UIHl'sol \'l'd are the 
questions which long ago arose from the same Fourteenth .\nJt'Jt<l­
ment which conferred citizenship. That amendment includes a 
clause stating that no state shall deprive any person of the equal 
protection of the laws. The meaning of that "equal protection" 
clause, and its application to specific instances of discriminatory 
action, has long troubled the Supreme Court: and the Court's 
decision that the clause forbids racially segregated public schools 
has not by itself given equal status to the American ~ cgro. 

rHE EQUAL PROTECTION OF THE LAWS 

Although the Fourteenth Amendment makes no ml'ntion of 
~\jegroes, the chief reason for its "equal protect ion" clause was 
the need for federal protection of the freed sla\·es against hostile 
action by the southern states. As Justice :\lillcr wrote: "In the 
light of the history of these [Reconstruction] Amendml'nts, and 
the pervading purpose of them, ... it is not difficult to gi\'C a 
meaning to this. The existence of laws in tile slates where the 
newly emancipated Nco-roes resided, which discriminated with 

l"l '1 gross injustice and hardship against them as a class, was the evt 
to be remedied by this clause, and by it such laws arc forbidden.":.! 
Yet while this indeed was the clause's central purpose, the sweep 
of the words used goes far beyond the freed slaves or their descend­
ants. It implies a promise to "any person," that he shall he the 
subject of "equal laws." a Does this mean that every state law must 

!! Slaughtr:r-House Cases 16 Wallace 36 (1873). 
:! l'ick Wo v. Hopkins, 'ns u.s. 356 (1886). 



Tho Protection of Equal Rights I 189 

apply in idt•JJI ical fashion to en·ry person in the state? Before 
con<Tiltratin~ 1J11 tla· t''fll;d prlltcrtion rlaust·'s application to the 
:'\egrol'S' struggle lor t'IJll;ditY. ,,.t• must ascertain the answer to 
that CJll<'sl ion. lor \\'t' JJl'l·d to g;1in an awareness of the sropc of state 
action. t'\TIJ disniminatory action. still pnmissibk tlespite the 
restraining words of the hnlrtt·t·nth :\mt'!Hlmcnt. 

"Rcasona hie ( :lassi fica t ion" 

By and largt'. when ;1 state law is rhalkngetl as \·iolating the 
equal protection clause. the Supreme Court liSt'S the same ap­
proach that it has ad'>Jllcd in considning whether a state law 
\'iolates the due process dame. \\'as the legislature ITIISOII/I/Jlc or 
ar1Ji/rrn)' 1 .\ state mi"c?.ht kn· a oraduatcd inromt• tax re<luiring 

'1 • r-"1 .... 

rich people to pay a larger pt'tTcntage of their income than poor 
people. It might prohibit long hours of work by women, but not 
by men. Or it might set•k to destroy industrial mmwpolies but not 
agriculturalmotH>polics. In each imtance. the question is whether 
the clas.,ifint/i()ll (rich and poor. male and female. imlustrial and 
agricultural) is reasonably suited to JH<lllWte the kgitimate con­
ccms of the state. The inequalities of treatment arc ohYious. yet 
they arc pnmissihk in carh o[ the three examples giYen: (or a 
legislatun· could reasonably decide that taxation in accordance 
,,·ith ability to pay was fair. that the physical t•ndurant:t' of women 
was less than that of men. and that nHmopolit·s in manufacturing 
damaged small business in the state whereas small bnnns were 
faced with no similar threat. :\no certainly the rt'\·enue o[ the 
state, the health of its people. ant\ a compctitiYe economic system 
arc all legitimate intncsts which a state can promote. 

To \'inlatc the equal protcrtion clause. therefore, a state would 
ha\'c to clisniminatc 11rln'trarily and unrt~II.Hnw[,[y between dif­
ferent "classifications" of persons. For example, Oklahoma once 
passed a law authorizing the sterilization o( "habitual criminals," 
but defined the term "habitual criminals" in such a way as to 
cxcluc\e embezzlers, tax e\·aders, and some othn kinds o[ law­
breakers. Under this law a thief could be sterilized, but an em­
bezzler escaped such a penalty. The Supreme Court noted that in 
actual practice, the distinnion between theft and embezzlement 
is often unclear. It condemned the statute [or drawino· a "con-o 
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spicuously artificial" (or arbitrary) line between the two typL:s of 
offenders. 4 

Such decisions are comparatively rare, for the present-clay Court 
pays "a large deference" to the legislative judgment. One kind of 
discriminatory classification, however, it often views ".it h suspi­
cion or hostility. The Court inclines to find that laws which arc 
aimed at a particular minority group violate the equal protection 
clause when that minority group is identified by national oricrin 

.-. 
or color. When we remember the origin of the Fourteenth 
Amendment, we can understand why the Court looks askance at 
state action designed to limit the activities of memb<.:rs of such a 
group-whether they are Orientals, or merely aliens, or Negroes. 

In fact, the leading case wherein the equal protection clause was 
invoked involved the rights not of the freed slaves, but or Chinese 
immigrants in San Francisco. The Chinese having taken O\'<.T most 
of the laundry business in that city, a city ordinance was passed 
requiring anyone runni~g a lau_ndry in a ~voodcn building to get 
a permit from a city official. On Its face, tillS ordinance looked like 
a reasonable fire-protection measure. As enforced, however, it was 
a means of driving the Chinese out of business, for '"hilc the few 
white launderers got their permits, most of the C:hinciic were 
denied theirs. The Supreme Court's opinion said that though the 
ordinance looked fair enough, "it [was] applied and administered 
by public authority with an evil eye and an unequal hand" and 
so violated the equal protection clause." Many years later, Califor­
nia sought to restrict another "national origin" group, the Japa­
nese, by denying to "aliens ineligible to citizenship" the rig.ht to 
fish in coastal waters. At that time, by federal law, Japanese immi­
grants could not become citizens. The state statute was aimed at 
excluding them from the fishing business. The Supreme Court 
held that no sound reason existed for putting California residents 
who happened to have been born in Japan into a special classifica­
tion making them ineligible to fish for a living and struck down 
the state law.0 

These were important decisions, but their significance pales be-

4 Skinner v. Oklahoma, 316 U.S. 535 (1942). 
5 Yick Wo v. Hopkins, supra. . . 
6 Takahashi v. Fish & Game Comm1ss1on, 334 U.S. 410 (1948). 
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sick the cast·s wlllTt·in the eq1Ltl prutl'rtion clause w;1s in\·oked by 
thosl' whom it ,,·as t1riginally imended to prntl'cl. .\fter the end 
of Reconstruction. nt'ar the clost' of the last century. the southern 
stall'S sought to tTston· the old social. political. and economic 
conditions of the South through legislation aimed at the suppres­
sion of the ~cgroes. These laws tuuk \'ariuus forms. The central 
idea of many of them ,,·a~ to rl'quire scgrcg~llion on the basis of 
color. Othns. particularly those nntcnning political artiYity. wne 
desig-ned to t'Xt ludt· :\t'grol's I rum full participation in political 
I if e. 

The Constitution a ncl Scgrcga t ion 

For tnorc than sixty years, segregation-the enforced separation 
of whitl' and colored peopk-was customary in the former con­
federate stall'S and some of the border stall'S as well. H a Negro 
boarded a bus in \Vashingtun. D. C., and took a front seat, as 
soon as the bus crossed thl' bridn·e into Vin!·inia that )';e\!TO would 

t') \J \.J 

ha\'e to lllO\T to thl' hack of the bus. Southnn railroad trains hat\ 
"Jim Crow" cars for 1'\egroes only. Terminals had separate rest 
rooms for white and colored. l'\eg-roes \\'ere excluded from public 
parks and playgrounds and s\\'imming pools. And in seYenteen 
states and the District of Columbia, all public schools and state 
colleges and uni\'l'rsities wne segregated. 

Did these statutl's and ordinancl's comply with :he Fourtl'etHh 
Amendment? Judg-ing by Justice Matthews' language in the rich 
Wu opinion, they didn't. F.ven more ob\'iously, they departed 
from the concept of equal protection described by the Court in 
1880 in a case deciding that the systematic exclusion o( Negroes 
from jury service was unconstitutional. Speaking of the equal pro­
tection clause, the Court said: "The words of the amendment ... 
contain a necessary implication of a positive immunity, or 1·ight, 
most valuable to the colored race,-the right to exemption from 
unfriendly legislation against them distinctively as colored,-ex­
emption from legal discriminations, implying inferiority in civil 
society, lessening the security of their enjoyment of the rights 
which others enjoy, and discriminations which are steps toward 
reducing them to the condition of a subject race." 7 Yet in 1896, 

7 Strawler v. IVest Virgi11ia, 100 U.S. 303 (1880). 
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after the personnel of the Supreme CourL had almost totally 
Chanaed a Jim Crow statute of Louisiana, scgt-e!.!·;uino· ;\;t·oTocs 0 ' .• ,.., ,..., 

from white people in trains and streetcars, was u pltdd by the 
Court, eight justices to one. This was the famous cast: ol /'/,·.'·'} v. 
FeTguson, IG3 U.S. 537, which established the legal don rine of 
"separate but equal." In Plessy v. Ferguson, the Court denied that 
Jim Crow legislation was "unfriendly" to the :\"eg,ro or implied 
his "inferiority in civil society." It declared that the equal pro­
tection clause was satisfied if, under a statute COlllJ>elliuo· Sl'"Tt'•ra-,.., n M 

tion, the facilities accorded to 1\: cgrocs were .. cq ua 1" t.·n·u 1 hough 
separate. The only justice remaining from the lXXO Court, john 
M. Harlan,8 dissented bitterly, his dissent including the tt.:lling 
aphorism that "the Constitution is color-blind." 

Through the "separate but equal" doctrine, the Supreme ( :ourt 
thus accommodated the Constitution to the customs aud bel ids 
of the white people of the South, once the lattt.T had rl'gaincd 
their dominance there. And for nearly sixty years it appeared 1 hat 
segregation was valid, even though, to Negroes and ma 11 y other 
observers, the separate facilities provided for colored people often 
appeared to be not equal, but inferior. Gradually, howe\'er, \\'ith­
out openly repudiating Plessy v. Ferguson, the Court mo,·ecl to­

ward a more realistic position. 
EnucAno:-.:. Especially in the field of education, the just ices be­

gan to examine the "equal" nature of the opportunities gi\'en to 
Negroes. A Negro sought to enroll in the University of I\ I issouri's 
Law School. He was denied admission because of his color, hut 
the state offered to pay his tuition at some law school in another 
state where no segregation was required. The Supreme Court said 
that this offer was not enough to satisfy the equal protection 
clause, whereupon Missouri opened a Neg-ro law school at its sep­
arate state university for Negroes. \Vithin a few years, even this 
hardly seemed sufficient. After denying a Negro, I Ierman Sweatt, 
admission to its state university law school, Texas purported to 

establish a separate NcoTo Jaw school in which Sweatt was the 
I n 

on Y.student. The Supreme Court held that this action failed to 

provide Sweatt with an opportunity for a legal education "equal" 

8 Justice Harlan's grandson, also named John ;\f. Harlan. was appointed to 
the Supreme Court by President Eisenhower in l!J!:i!J. 
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to that of \\'hite stndt'nts. and compdlcd his admission to the 
regular l'niHTsit\" pf Tn;;ts I.a\\' Schoo\.!' Encouraged IJY decisions 
of this sort. tilt' ctH'Iltit·s of the "separate hut equal" doctrine 11-
nally brought to t lw ( :ourt the larger and nwn· basic issue. that of 
segregation in the puhlir schools. 

Tlte public s1 hool ~egn·gation cases. directly challenging the 
\·alidity of statutes in four statt'S (out of the SC\Tntecn that then 
compt·lkd such segregation) ::lll<l the District of Columbia. were 
first argued bdlllt' the Supreme Court in late 1~1:>~. No pruphet 
could sakly predict the result. The Court might reallirm Pit'ssy 11• 

Fergu.1rH1 and dismiss the challenge. It might abide by the "sep­
arate but equal" doctrine hut say that the :\egro schools were not 
"equal" to the white schools. Or it might repudiate "separate hut 
equal," once and fur all. The justin·s tht·mseln·s, \1·cl\ aware of 
the significance of theit· ultimate decision. appeared to hesitate. 
even to stall. In the spring of \~1:'>:1. instead of deciding the rase. 
they asked for new attorneys' hrids. den lied tu the intent ions of 
those "·ho dra[t('(\ and adopted the Fuurtcenth Amendment. Ditl 
those men of I Htil'l intend to outlaw segregated public schools? 
The question was futile: in Ci\·il \\'ar days and theretofore. there 
had llt't'tl no state-wide public schuol systems in the South. and so 
the men who wrote and rat ilicd the equal protect ion clause \\'elT 
not thinking specifically about public education one \\·ay nr the 
other. Fn·ntually. on :\Lty 17, l~l:i·l, the Supreme Court han(lcd 
down its historic opinion in BroH'II 1'. Board of Fducalion of 
Toj)(·lw. :H7 ll.S. IH:\. It chose the third altcrnatin·. l! rcptHliatcd 
"separate but equal," and it overruled J>ft·ssy v. Fnp;11.W11. 

Chid .Justice \Varrcn wrote the opinion for a unanimous Court. 
lie cited works of sociologists and psychologists to support his 
finding that segregation in itsdf created inequality, regardless of 
the kind of buildiwb'·s in "·hich l\/coTocs \\'ent to school or the ' ~ 

amount of money spent by the state on 0Jcgro c(lucation. In this 
respect, the effect of the Brown decision appeared to be confined 
to public schools. Yet it was soon ol>vious that the justices had 
agreed upon much more than the issue of segregation in educa­
tion. In the years since El!i·l, they have consistently rdused to re-

II Swcall 11. l'aintcr, 33Y U.S. li:.!!.J (19[>0). 



194 I The Constitution of the United States 

view lower court decisions in which other Jim Crrm· Ia ws were 
held unconstitutional. In effect, segregation by state Ia w, on the 
basis of color, has been held to amount to a denial of equal pro­
tection to Negroes. If old Justice Harlan had lived lon~r enmwh 

n o ' 
he would thus have seen his lone dissent in Plessy v. Ft~rg 11 .w 11 
vindicated and would have rejoiced in the Court's return to that 
broad interpretation of the equal protection clause in which he 
had joined way back in 1880. 

The Supreme Court's decision, however, far from clos('d the 
issue. The justices themselves, perhaps worried about possibly 
violent defiance and perhaps as a price of the judicial unanimity 

Fitzpntrick in the St. l,oui8 /'o.•t -Disimtcl& 

Liberty Bell, I 954 

Approving of the Supreme Court's decision of !\Jay I 7, I 951, 
cart~onist Fitzpatrick combined the liberty bell with the school 
~ell In this picture. The decision elicited a very different response 
m much of the South. 
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which they dt·emnl important. kept the door open. lnstcatl o[ 
onlerinn IHolllill intt·oratiun in colll!lliance with the Constitution, ,...., ....... 

they first post poncd the issuance of any order antl then clecreetl 
that integral ion should pwct'e<l. school district by school district, 
"with all ddil>nate spn·d," undcr the general supen·ision of the 
United States distrin courts in the \·arious states. In a few cities, 
without l'\Tn waiting for this somewhat \'ague tlirectiYe, school 
officials I>rOillilll)· ended se<>Te"~ll ion: the lan.!:est ol these were ...... ,..., '-' 

\\'ashington, St. l.ouis. and I.ouiwille. But much o[ the South 
was defiant. :\ot only did school district ollicials fail to act, but 
in some states kgislation was passed to pren·nt them from acting. 
\Vhen districts in Frunt Roval and ;'\orfolk. \'iq.!,inia, \\'l'l'l' or-, . 
ckred to "descgn·gatc" by the district court, the go\'ernor o[ \'ir-
ginia responded by tlosing the schools. The most dramatic incident 
occurred in Lillie Rock, .-\rkansas. \\·hne the school board 
promulgated and the district court appron::d a plan for gradual 
integration to begin in September, 19[,7. Governor OrYal E. Fau­
bus, claiming that he \\'as acting to prevent violence, ordered the 
Arkansas National (;uard to patrol outside the Central High School 
and prevent any Negro child from entering it. The district court 
had confirmed the school hoard's plan and forbidden any inter­
ference with its ueiiH!.' carried out uut the court's order was defied 

" ' 
by the Governor for nearly three weeks, the Governor claiming that 
it did not apply to him. Eventually, the court issued a further order 
aimed specifically at Governor Faubus. The latter ostensibly 
yielded, but unruly mobs then sought to prevent integration un­
til President Eisenhower ordered United States troops to Little 
Rock to "uphold the Constitution." Only then did nine Negro 
children enter Cemral High School. 

Five years after the B ronm decision was handed down, out o[ 
2,909 bi-racial school districts seo-reo·ated in 1954, 802 were 

t"') b 

wholly or partially integrated. To many this looked more 
like "deliberation" than speed. State resistance by legislation, such 
as laws closing or abolishing public schools whenever a federal 
court ordered them integrated, seemed unlikely to succeed for 
two reasons. First, the outright abandonment of public education 
would strain southern loyalties to the utmost, forcing parents to 
decide between surrendering the doctrine of segTegation and de-
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priving their children of schooling. Second, any aLLempt to a\'!Jid 
this eventuality, by giving state support to white "pri \'a tc" sc !tools, 
appeared sure to run afoul of the equal protcCI ion da usc. The 
resisters, basically, were playing for time. As they saw it. 1 he crisis 
had been caused by the Supreme Court. lf they could hold out 
against the Court's decision long enough, perhaps new just ices 
would modify or reverse it. After all, the Supreme Coun in 1 XHO 
described the equal protection clause in word-; which oln·iously 
implied that segregation was unconstitutional, )'l't by 1 X!Hi it up· 
held segregation. vVhite southerners could dream, at least, that 
a similar reversal would be achieved in the I !J(j(J's. 

Acco:\-IMODATIO:-;s. As we have just seen, the impan of Un1il, 11 

v. Boa1'd of Education extended beyond the field ol pub 1 ic nlu­
cation. Statutes and ordinances barring xegrocs from public parks 
and playgrounds were struck down; Jim C:ru\\' laws g·o\·l·rnin~ 
public transportation were set aside. Ple.By v. 1-'f·rgll.HJI/ Sl'l'llll'd to 
be dead. In practice, however, it remained alive. :\ local court. 
state or federal, might invalidate a local ordinancl', ending sc~­
regation in a particular city's parks; but in thousand-; of other 
places, segregation persisted. Those who sougln to end it by legal 
means had to proceed ordinance by ordinance, case by case-a 
long, expensive, and arduous process. 

The equal protection clause, of course, was now on 1 heir side. 
Indeed, even before I !J!J1 the Supreme Coun had occasionally 
f~und in the Fourteenth Ameuclment. the llll'aus to protl'CI the 
n?·Ius of Negroes to go where they liked and lin:· whl'rc they 
Wished. It had held unconstitutional, for instance, a stale court's 
enforc · t " 1 · 1 · . ement of a "restricu ,.e coven an • w II<: 1 Is a cont ran a mon~ 
ne•g-hbors whereby each of them ag-rees not to sell his house to a 
person of a particular race or religion. In violation of such a co\·­
elnant, a White man in St. Louis sold his house to a Neg-ro. On 
t le petition of the white neighbors, the ~Iissouri court set the 
sale asid · · I I 1 · · T · e, on the onmnd that It vw atec t 1c rcsLncLJvc covenant. 
Uhe Supreme Co~n then, however, in Shelley v. Kraclllf:r, ;nJ 

.S. 1 (1918), reversed the Missouri court, declaring· that when the 
state cou I ]' . . . . N 

rt t 1us enforced a contract c IscnmuJatmg ag-amst 1 e-
·~roes, it Was denying to Nco-roes the equal protection of the laws. ( rhe ' ,.., . 

case Was unusual, in that the state's denial of cq ual pro tee-
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tion was J>l'ljll'trated In· the state's judicial branch; most equal 
protection ca~t·s ill\·ohc di~niminat(ll"\" kgislatin· anion or. as 
in the l""id; 11 u Lt~t·. unlair administratin· action.) 

In tLtllSJHlll:ttion. too. Congress and the nntrts had whittkl\ 
away at .J itn ( :ro\\·ism lor man\" vcars. Fxercising its puwcr to reg­
ulate interstate <( llllllll'I"Ce. CongTcss outlawed segrcgat ion on in­
terstate bust·s. This meant that no longer couh\ bus dri\'l'rs 
startill.!!; from \\'ashingtun orcin :\cgroes to rear scats as soon as 
thc bus nosscd the l'otumac into \'irgini:1. \'irginia claimed that 
within the state. its .Jim Crow law was paramuunt; but the Su­
preme Court said "no." 1" The court likewise upheld a l'\cgro's 
claim that undn the lnter~tate Commerce .\ct's prcl\'ision that all 
passengers on intnstatc trains should be treated equally. he could 
take any ,·acant scat he liked in the dining· car. 11 

The fact remains that purely local accnmnHH\ations (or scats 
on intrastate buses, for instance) an.· still subject to local laws. 
that mall)' such la\\·s rt'<Jllire scorcoation. awl that the)' arc still 

:...... " 
enforced despite their inconsistency "·ith the equal protection 
clause as now intnprctcd. FurthertllllH', the Constitution docs 
not forbid racial clisniminatinn by pri,·;ue inc\i,·ic\uals or groups. 
It may make such disnimination uncnlorccable by the state 
courts, as in .\ht'llt·y 7'. l•:rtlt'lllt'l'. hut it forces nobody to associate 
with anyone he di~likcs in his home. his club. or his business oflicc. 
The exclusion of :'\egrocs from priYately owned but publicly 
used accommodations--restaurants and hotels. for instance-is fnr­
biddcn in IlllllH'rous places outside the South: but the prohibition 
is found in local laws and ordinances. not in the Fourteenth 
Amendment. 

F:-.rPI.oY:-.rF:--.;r. The fact that the equal protection clause forbids 
certain forms of discrimination by state and local gonTnmcnts 
but docs not directly allcct the scope of pri,·ate choice means that 
when private employers refuse to employ Neg-roes. they are not 
\'iolating the Constitution. They may. howe\'er. he breaking a 
local law. In a few nonsouthcrn states. with ~l'\\' York leading 
the way in I !H(), laws have been passed to outlaw racial and re­
ligious discrimination in private employment. Their starting 

IO Morga11 v. l'irgi11ia, 3:.!H ll.S. 3i3 (1916). 
II //nulnmll 1'. Ullitt•tl Stain. 3:\y U.S. HIG (l!l::->0). 
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point was an executive order issued hy President Ronsc\·clt in 
World War II, creating a federal Fair Employment Practices 
Committee (FEPC). This committee was charg-ed with the "po­
licing" of clauses in government defense contracts which forbade 
contractors to follow a discriminatory hiring policy. I lowc\'cr, it 
lacked real enforcement powers. In contrast, the FEPC later 
established in Massachusetts and the State Commission :\~rainst ,., 
Discrimination in New York can, after receiving- complaints and 
holding hearings, issue an order requiring an employer to "cease 
and desist" from discriminatory practices, and such an order is 
enforceable by the courts. Even where such laws exist, of course, 
covert discrimination may persist, not only against Negroes hut 
against other groups as well; J!! it is ~ften diflic:ulL, if not impos­
sible, to decide whether a company failed to hire a Negro because 
of his color or because of his lack of competence. \Vhen the Bos­
ton Red Sox in April, 1959 "far.med out" a Negro rookie, "Pump­
sie" Green, was it because of Ius color? Objectors claimed that it 
was, pointing out that no Negroes played for the Red Sox. The 
club owners answered that "Pumpsie" was unsteady at shortstop 

d b d d " . " 13 Tl . . an o viously nee e seasonmg. · 1e lllCident was a reminder 
of the difficulties confronting FEPC officials. 

The Negro's Voting Privilege 

The equal protection clause, by itself, would seem to make in­
valid any state action designed to keep Negroes (as distinguished 
from other people) from voti~g .. An? any doubt about the un­
constitutionality of such discn~matiOn was surely removed by 
the Fifteenth Amendment, which flatly forbids it. Yet in 1958, 
ninety years after the adoption of the Fourteenth and Fifteenth 
:'-mendments, only about 25 per cent of adult Negroes residing 
In the eleven former confederate states were registered voters-in 
Mississippi, only 7 per cent. To_ be sure, votmg participation is 
generally less in the South than m the rest of the nation, but the 
especially low Negro registration reflects more than general voter 
apathy. It is partly the product of intimidation and partly the 

• 12 For many years in Boston, well into the present century. many "help wanted" 
Signs posted by employers concluded with the words: "No Irish need apply." 

13 By July, Green was back with the Red Sox as a second baseman. 
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result of state laws dl'signl'd to ddcat the intentions of the equal 
protection dause allll the Fifteenth .-\mcndment. 

One typl' of measure which discoura~cs :\e~ro voting is the 
poll tax, a small tax on each registered voter which must be paid 
before he can \'Ole. This applies to en·ryone regardless of color, 
and so presumably docs not \·iolate the equal protection clause. 
It bears equally on poor pcopk. rc~-anlkss of color; white share­
croppers who lin· on what they raise or hann and handle only 
a couple of hundred dollars a year arc as reluctant as their nei~h­
horing !\ egroes to pay l'\·cn the small poll tax and as careless 
about keeping the receipt if they do pay it. The original and ex­
press purpose of such poll tax laws, hm\"l'\·cr. was to discourage 
Ne~ro voting. This purpose was achicn·d in a dot.L'n southern 
states. c;radually the poll tax laws ha\"l' been repealed; today only 
five remain in effect. The impediment to \"ll!ing ncated by a poll 
tax was dramatically illustrated by the outpouring of voters after 
its repeal. Thus in Louisiana, in the last state-wide primary be­
fore the poll tax law was repealed. :n~.000 nl!ed: in the first one 
after its repeal, the number jumped to [dO.OOO.H 

The poll tax has never nm afoul of the Constitution, but more 
direct state action to kec11 NcoToes from \'Olin{! has. In most 

~ \.I 

southern states for many years and to a considerable degree today, 
winning a Democratic nomination has been tantamount to win­
ning the election. The real comes!, then, for senator or governor, 
is often in the lkmocrat ic party's "primary," the public election 
at which the party's nominees arc chosen. A Texas statute made 
Negroes ineligible to \"ole in the Demonatic primary. "Then the 
Supreme Court held that this statute violated the equal protec­
tion clause, the Democratic party's nllicials, acting as if they con­
stituted a private club, adopted a resolution declaring that no 
NegToes could join the party. By this maneuver, the judicial axe 
was escaped for several years. Eventually, however, the Supreme 
Court decided that a primary for the nomination of congressional 
candidates was a part of the congressional election itsel£.1 11 Logi-

H \'. 0. Key, Southcm J>olitics i11 State awl Xatio11 (l'ew York: Alfred A. Knopf, 
Inc., 1!1-19). 

Hi U.S. tl. Cfas.~ic, 313 U.S. 299 (19-11). This case did not involve Ne~roes' ri~hts; 
Classic was a white election oflicial, accused of stullin~ a ballot hox. But the decision 
had an inevitable logical ellect on the Negroes' right to vote in primaries. 
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cally, then, because the state administered the clec:tio 11 s it was also 
responsible for administeriug the primary, a11cl 1 he "p1 j \·a 1 c clu h" 
which purported to hold the primary was ani11g as till· state's 
agent. Accordingly, the party's action in harri 11g .'\ t"grocs from 
the primary was really state action, and thus it, ttH>, \'iolatccl the 
equal protection clause. Smith v. A llwright, :1~ I l · .S. ti 1 !I ( 1 !1·1·1 ). 

South Carolina sought to escape the impan of S 111 ith ''· All­
wright and to maintain the Democratic party as ·'IiI y w hi tc" hy 
simply repealing all its primary laws. Whomen·r th<· pan\". acting 
in accordance with its own rules and proccdur('~. n·nili:·d as its 
nominee would have his name go on the ballot in 1 he hnal elec­
tion. The party's rules and procedures included a non 1 ina 1 i ng 
primary but, of course, excluded Neg-roes from panicipation. This 
device was struc~ down as ~~~ ob\·ious subterfuge: said .J udgc 
.John J. Parker of the U.S. Court of Appeals: ":'\ 0 dlTtion ma­
chinery can be upheld .if its purpose or effect is to deny 10 the 
Negro, on account of Ius race or color, any ellcni\c \'nice in the 
government of his country or the state or comnHlnit y wherein he 
lives." 16 

Yet such election machinery exists. i\:o sooner was the "\\"hitc 
primary," a direct exclusion.ary measure, struck down by the 
courts than southern state legislatures began to de\'is<· an indirect 
way of keeping Negroes from voting. This was the "litnacy test." 
In most states this is just a requirement that a person should be 
able to read and write before he can qualify as a \'oter. In the 
South, however, funhcr conditions ha\"c been acldccl, and local 
election officials have been granted (or ha\"e assllllll'd) \"ery "·ide 
discretion. The law of Alabama, passed in l!J!il, is typical of· rhe 
region-wide pattern. It provides that "the follo\\"ing pnsons shall 
be qualified to register:. · · · _those '\'ho can read and \\"rite any 
article of the ConstitutiOn of the United States in 1 he EJwlish 
language which may be submitted to them by the Board of ·Reg­
istrars, provided, however, that no person sha II be en t i tied to 

register ... except those wl~o embrace the duties and obligations 
of citizenship ... and provided further, that ... each applicant 

16 Rice v. F./more, 165 F. 2nd 3Hi (I!J·Ii)_. _State oflilials sought IT\"icw bv the Sn· 
premc Court, hut this was denied. The dectswn casts a Jon~ shadow O\lT the plans 
in South Carolina and clscl,·herc, 10 escape the impact of !lrou•11 r•. lloard of J:"(/ltnt­
tion hy simply repealing all the state laws _concerning public schools and then giving 
public financial support 10 segregated pnl"ate sd10ols. 
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shall he ft1rni-;hcd ... a written qul'stionnaire .... Such ques-
tionnaire sh;dl IH" an ... \H'Il'd in writing by the applicant, in the 
prc-;enn· ol IIH· J',o;nd ,,·ithout assistance .... " Sud1 a statute gin~s 
local hoard-; ol rt·~i ... tr;!lion (1n· their equiYaknt in other states) 

a Yirtually lnT hand: il tiH·y so 1ksire. they ran exdwk most 
:\cgro applicuus under tonditions which make it tlillicult to 

prO\c that tilt'\' art· di-;nimin;!ling arbitrarily. :\lounting L'\·idcnce 
that this was jtt..,t \\·hat some of thl'm \\'ne doing. ho\\'e\'C.~r. caused 
C:ongrc-;-. to ntahli ... h a ll'lll)H>Lll')' Fednal ci,·il Rights Commis­
sion in I q;,j and to authoriz1· the attorney-gennal of the l 1nited 
Stall'S to in-,t it till' ci\ il proce!'dings to pren·nt such discrimina­
tion. This con~rcssional :\1 t had little imml'Ciiate dl'cct. Its elli­
cacy dqll'ndl'!l otl thl' ll'lkral gm nnment 's being able to disrm·L'I' 
the facts on \\'l1ich !1> base a case in court: and numL'l'lHIS state 
and local election authorities made such fact-finding dillicult. if 
not impossihk. hy rdusing to permit kdnal agcms to inspect 
their records. 

Citizens and Aliens 

The equal prot en ion clause is d!'signed to protect all "persons" 
from discrimiuatory state action. just as the due process clauses 
of the Filth and Fourteenth :\nH'IHlments presumably protect all 
"persons" from arbitrary treatment by the klkral and state go\'­
crnmcnts, rcspcl'lin·ly. "Persons" is a word which includes aliens 
as "·ell as citizl·ns of the l 'nited States. ?\!l'\Trthelcss. in sen·ral 
respects aliens han· heen subjected to disnimination or punish­
ment which \\'ould not han· been applicll to them had they been 
cit izcns. :\side from the fan that no state permits them to \'otc. 
they arc not on an "equal" footing with citizens. 

The basl'S of citizenship. set forth hridly in the Fourteenth 
Amendment, were defined nwn, fully by the Nationality .-\ct of 
10·10. They ;ne /Jirth and naturali:ation. Ordinarily (the usual 
exception is the l>inh of a child to l'orei~n diplomats) anyone born 
in the United States is a citizen, and so is a child born abroad to 
parents who arc citizens. 11 Persons not horn citizens can become 

17 If one parenl is a citi1en an<! the other an alien, the dtild horn abroad can 
become and remain a ci1i1en if hoi I! he and his citiH·n parent meet ('Crtain residence 
re'lnin·11H'IliS spccif1t'd hv slatulc. If lilt' pan·nl is abroad on a ).\OH'rnmcntal or other 
recogni1ed mission. howenT, these requirements do not ha\'e to he met. 
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so by being naturalized. To be eligible for naturalizar ion, in the 
normal course of events, an alien must first han: been ad 111 iued 
to the United States for the purpose of establishing a pn111anent 
residence here, must have resided here for fi\'e years, 11111s1 have 
established a reputation as a law-abiding citizen capable of self­
support, and must have passed an examination testing his know l­
edge of the English language and American insti tur ions. The 
enforcement of these rules and the management of the prescribed 
procedures are the responsibility of the Immigration and :\atural­
ization Service in the Department of Justice; th<.: for111al granting 
of citizenship is a function of the Unit<.:d States district courts. 

The first step that an alien takes toward citiz<.:nship, then, is 
lawful entry into this country. For most of our history, 1 he gates 
were wide open, equally to all. Emma Lazarus's fanH>Ils \'<.:rscs, in­
scribed on the wall ncar the base of the Statu<.: of Liberty, were 
appropriate: 

Give me your tired, your poor, 
Your huddled masses yearning to be free . 
I lift my lamp beside the golden door. 

Early in the present century, however, pressure to restrict im­
migration increased. In a single year, 1 !J07, a total of 1 .~~5,349 
alien immigrants arrived on our shores. Organized labor had long 
seen in such great hordes a threat to decent wages and working 
conditions, for the newcomers often took jobs for whatever wages 
were offered them. At about the turn of the century, furthermore, 
the sources of immigration began to change perceptibly. Nine­
teenth century immigration had come largely from Anglo-Saxon 
or Celtic countries-chiefly Ireland, Germany, and Scandanavia. 
Now, more and more, the "huddled masses" were arriving instead 
from southern and eastern Europe. Suspicion of foreigners seems 
to come naturally to many people, and anti-foreign sentiment had 
been strong in some parts of the United States in the 1800's. It 
increased when the new immigrants were in background, religion, 
language, and customs even more "different" than their fore­
runners. 

The restrictive immigration laws of I 921 and thereafter, there­
fore, not only drastically limited the number of aliens who could 
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he admitted for pcrm;tttcnt residence hut also abandoned the old 
idea that all nation;t!itics should he treated equally. :\ q1101(1 

system was established unckr which the maximum number oE 
immigrants from each country "·as fixed in such a way that many 
more aliens were admissible from certain countries than from 
others. The statute of I q:!·l. for example. set each country's quota 
at 2 per <Tilt of the numhn of pt·ople from that country li\"ing in 
the l 1nitcd States in I ~!Ill. before the great Hood o[ immigration 
from sottthnn and castcrn F.urope had reachccl its later heights. 
Accordingly, unckr that law 1·11.000 aliens from northern ancl 
western Furope wnc admissibk each year, but only ~0.000 from 
southern and eastern Furopc and only ·1.000 non-Europeans. Fur­
thcnnorc, the :\n forbade natur;dilation to "Orientals"-a discrim­
inatory prohibition which was lifted in the case o£ the Chinese 
during \\'oriel \\'ar II and in the case of the Japanese and other 
nationalities a few years thereafter. (The quotas for such Asiatic 
countries, howe\'er, ha\'e remained extremely small.) 

The quota or "nat ion a l origins" system, which persists as a 
fundamental of our immig-ration poliry, 1s seems therdore a de­
nial of the basic assumption of human equality. Essentially it is 
an expression of preference, a determination to welcome some 
people more readily than others. :\nd not just di!Tcrent treatment 
for diffcrelll nationalities, but distinctions based on past indi\"id­
ual behavior and past or present political beliefs arc also required 
by Congress. The record of an alien seeking citizenship must be 
free from moral taint or adherence to sub\"crsi\'e doctrines. A 
nation composed entirely, aside from American Indians, of im­
migranls and the descendents of immigrants has, as it were, said 
to the world that we have just about enough people here now 
and that we should and will exercise our discretion in closing the 
door against those whom we don't like. 

Furthermore, we feel free to treat aliens in this country differ­
ently from citizens. The equal protection clause docs, it is true, 
inhibit state action designed specifically to discriminate against 
aliens as a classification. States have tried to take such action, but 
have occasionally been thwarted by Supreme Court decisions: 

18 It docs not apply lO United States possessions: in recent years the immigration 
[rom Puerto Rico has exceeded that [rom all o[ the European countries combined. 
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thus an Arizona statute limiting the percentage of aliens whom 
any one employer could employ was struck down as a denial of 
equal protectionP and a California law designed lo n.:clude 
aliens of Japanese extraction from commen:ial fi~l1 i ng was I ike­
wise held invalid.~0 But neither the alien nor, indeed. 1 he nalural­
ized citizen possesses safeguards against kckral a<1 ion cq ual to 
those possessed by native-born citizens. The Supn·n•t· Co11rt lakes 
the position that admission to citizenship is a subject peculiarly 
within congressional discretion: Congress sl1otdd sci tilL' condi­
tions and prescribe their enforcement, and what ( :ongrcss can 
confer it can take away. So although an alien accused of a crime 
must be given a fair trial by a state court, he may h;n·c no redress 
against the federal immigration authorities who hold him for 
possible deportation from the country. lkponation-away from 
family and friends-may really be a far gran:r pt'nail y than six 
months in jail for theft; yet it can be exacted <din only an ad­
ministrative hearing, without the benefits of judicial procedure. 
And not only an alien may be deponed for \'iola1 ing in some 
manner the conditions of his entry into this cotmlry. :\ nalural­
ized citizen, too, may be deprived of l1is c:ilizcnsl•ip and deported 
if he is guilty of breaking some particular law-and it docs not 
even matter that the law which he broke was enancd afler the 
time that he performed the act which allegedly broke it. In other 
words, the Constitution's prohibition of ex j1osl facto laws does 
not apply to the deportation of aliens or "denaturalized" citizens. 
In legal theory, deportation is part of an administrati\'e process 
rather than a judicially imposed criminal punisllllll'lll. Thus in 
1952 it was possible, lawfully, to deport a law-abiding man "·ho 
had lived in the United Stares for twenty-eight years because for 

a few weeks in EJ3t1 he had belonged to the C:omm•mist pany­
although no law in 193~1 forbade such llJ('Illb<'rsiJip and I he Act of 
Congress (the McCarran Act) making past mcnJbership in the 
Communist party a ground for deportation was not passed until 
1950. 

;,1
9 !ruax u. Raich, 239 lJ.S. 33 (1915). 

_J _Tnlwhashi v. Fish & Gamr Commission, !1:11 t ·.s. ·110 (I~JIX). Renll"lllher, als~, 
the Yzck IVo case, where the court protc<.tcd Chinese latlllllrymeu from discrinu· 
natory administrat1·ve a t" c 1011. 
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The l'Xten~ion of the Fourtct'nth .\metHlmcnt to all "persons," 
therdOJt·. reqttirt's cqu;tl treatment of everyone hy the states, hut 
not ll\· tht· kdct:tl "ll\l'lllllH'nt. To be sure. the fnkral gon·rn-, ...... 

111t'lll·s unnjltal trcatllH'Ill ol certain gnntps-e.g .. :'\egro school 
chilclrvn in \\'a-.hington. J)_ C.-h:ts been judicially cotHknmcd as 
a \'iolation ol tltc hlth .\mcndmcnt's due pwcess rlause. 1\e\·er­
thcless, at times tiH· kdnal gll\nnmL·nt has dealt harshly and. it 
would seem. urH·qtt;tllv \\'ith particular minorities. The most glar­
ing in~tatHT "·;ts the intntlltH·nt ol thnusanlls uf _japanese during 
\Vorld \\'ar II. These jlt'lljlle. ,,ho \\'ere arrused o[ no crime and 
who oh,·iottsly could not be lkported bark to .Japan, were herded 
into \\'hat hostik niti1 s c;tllnl nHln·ntration camps. and many o[ 
them were kqll thne lur nwn· than three years. \!any had lived 
ncal'ly their \dude lin·s in the l'nitctl States. had prospered in 
business and agriculture. and doubtkss ,,·uttld h:ne been natural­
i;cd had the la\\·s tl~t·n pnmitted them to be. :-.lany had sons light­
ing in the ;nrncd lotn·s ol the l1 nited States. :'\o matteL They 
\\'tTl' incarcnatcd. and the Supreme Court upheld their coniine­
men!. TlH'\' claimed a denial of equal protection: the Court re­
plied that the lnlnal g·onTnnH·nt was not required tu acrord equal 
protection to l'\Tryone. They claimnl a loss ol liberty without due 
process of Ia\\', undn the Filth .\mcndment: the Court answered 
that in Yicw of the exigencies of \\·ar and the danger to the country. 
the <·xccuti\'l· orclcrs restraining the Japanese-born aliens were not 
arbitrary. but re;tsonablc anions taken for the nation's safety. 
These were war time decisions. They \\'l'lT not surprising. for 
historically in war time the Court has upheld the me of ~overn­
mcntal power. But in the cookr light of peace. the harsh treatment 
of this minority cunc tu seem kss and less cldensibk. and even­
tually, in I!J!Jq, the kdnal on\'lTnmcnt. s1Jcakino· throuo-h the ,......., n ~ 

President, issued a t'mmal apolog}· to the people who had su!kred 
so many years bdure. 

THE POLITICS OF EQUALITY 

In the early days, as we have seen, the demand of humble 
people for equal recognition played a significant part in the de­
velopment of American politics. It underlay the clash over the 
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ratification of the Constitution; it was a major ~lotH· in rhl' foun­
dation of the first enduring political party. F'lualiry was the 
watchword of Jacksonian democracy; typic ally. \,.,,rkingmcn 
marched the streets in Andrew .Jackson's 11--i:l:! calllp; 1 i~ 11 • ~inging 
a song which denounced "the proud, the banking tan i11t1." (This 
was hardly an immortal verse, for "fanion" wa-; 111 adl' ro d1ymc 
with "Jackson," but it did indicate the l<"mpcr of rht· rinll·s.) Since 
Jackson's day the recognition of equal sraru-;-.at ll'a-. 1 tor white 
people-has been a working principle of politic~ whic It ll'\\' pru­
dent politicians would publicly question, any JJtCJn· titan they 
would query the importance of the concept of "l''JIIal justice un­
der law." 21 

"At least for w!1ite peopl~"~yet even sontt· whitl' Jll'opll' have 
at times been the mtended VIctims of political ani"11 hasl'd 011 the 
idea that they were not entitled to equal ri~hts. lkf"rl' 1 he Civil 
vVar there arose, in some states, the American or "1\.nCJw-;\;rothing" 
party, whose one objcc_tive seemed to be the supprl'ssion of the 
new immigrants, especially those of the Catholic rl'ligion. The 
"Know-Nothings" gained brief power in ~lassadtust·tts, where 
for many generations thereafter the bitteml'ss arising from the 
intolerance of the earlier settlers toward the Irish immigrants 
largely shaped political life. 22 Anti-Catholicislll and anti-Semitism, 
too, played an ugly role on the national scene as n·n·nt ly as I ~}~-l. 
when the old "Know-Nothing" doctrines Wt'IT rl'vin·d by an or­
ganization calling itself the Ku Kl~tx Klan. 

The original Ku Klux Klan, of course, was a body of white 
southerners who organized way back in Reconstruct ion days for 

21 As early as IIHO, humhle hi_rrh_ in a log cahin he<arm.· a ll'<ogniJed political 
asset. Oddly, the party which capH:rl~ted on _rlrar asser, in rlral yt'ar, was rhe \\'hig 
party, the anti-Jackson "proud IJankmg factum." 'l hey nomina red an old frontier 
Indian fighter for l'rt'Sident, adopted 11~ !Jiarfornr, and otrrsluHrlerl rhe .Jacksonians 
in a roisterous campaign de\'ored to prarsmg lire rugged \'iriii<'S a111l alcoholic vices 
of the "common man." 

22 The "noslon Irish" were welcomed hy lire llernocraric parry organi1a1ion and 
became loyal Democrars-so much so that for rnany decadt's mosl Bay Staters as­
sumed that nearly every Democrat was a Catholic and vi<:e n·rsa. l'rotcslant Demo· 
crats, known as "Yankee Democrats," were rare birds indeed, an<l as rhe Catholic 
population increased, their chance for pref~rrrlent within the Jkmonaric party de· 
creased. Not since 1942 have the J)ernocrars rn Massachusetts nominared a l'rotcswnt 
for state-wide office; not since 1910 has any "Yankee Democrat" been l'lcctcd to Con· 
Kress. The unwillingness to grant equal srarus to poor immigrants a century ago bas 
lrau an enduring in£1uence on Massachusetts politics. 
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the JHII pose of restoring "white supremacy" in the defeated 
sm1tltt·n1 states. \\'hethcr or not their lawless tactics-including 
the systematic tenorizing of uneducated and supnstitious :\egroes 
-\\TIT clkctin·. their main ohjertive was won before the end of 
the ninet<.Tnth <Tntury. By that time, southern 1'\cgroes had been 
dfcctin·ly excluded from public ofllce and en·n. to a large degree. 
from the ,·oting process. Segregation laws had been upheld by 
the Supreme Court. ;'\onhern :\egroes, fe\\' in number. wielckd 
little or no political inlhtcnce. Because Lincoln. a Republican, 
had freed the sbH·s, they \·otcd Republican; but most conserva­
ti\T Republican leaders shmn·d no more concern for equal rights 
for i'\cgroes in the South than did the Democrats. For roughly 
half a <Tntury. "the politics ol equality" was a meaningless phrase 
to most ;\;egroes in the llnited States. They were excluded from 
politics and they \\Tre denied equality. 

Today, in contrast, the claim of equal rights for l'\egroes is a 
burning political issue all across the country. There arc four chid 
reasons for this chan!.!.e. First is the chano·c in the South itself. from 

~J ~ 

agriculture to industry. The ignorant Negro cotton-picker could 
be kept ignorant, without the means for any effective protest, but 
Negroes in steel mills and factories required some competence 
and inevitably shared \\'ith their fellow workers a common interest 
in decent wages and working conditions. l\lany observant south­
erners came to fcc I that the fu t u rc of the region depended on the 
gradual amelioration of the hardships of inequality. Second is 
the chanQc in the North, arisino- from the "Teat miQration of Nc-,' ,., ~ '. 

gTocs into northern cities. This has o·i\Tn NcQroes, in some states, 
~ '' 

a political voice much louder than ever before; politicians of both 
parties can ill afford to disregard the insistent demand for equal­
ity. Third, the involvement of the United States in an endless 
strumde for influence throuo·Jwut the \\·oriel has made vivid in 

~~ ~ 

men's minds the danger of discrimination against colored people 
here at home. "For \Vhites Only" is not a slogan likely to win 
America the friendship of the nonwhite peoples of Africa and 
Asia. Fourth-in part, at least, in response to all of the first three 
factors-the Supreme Court has determined that state-enforced 
segTcgation violates the Constitution. The Court's decisions did 
not create the political issue of equality, but they certainly as-
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sured it of a place in the ford ron t of the pol it ica I I Ja 11 k fllr many 
years to come. 

The Institutional Framework 

The struggle for equal rights for ).! egroes has a I ways he en pro­
foundly affected by the Constitution itself, as intl'rprctnl by the 
Supreme Court. The original document rccogn ited the existence 
of slavery and permitted its perpetuation. The C:otttt in the ])n·d 

Scott opinion construed it as permanently denying the possibility 
of Negro citizenship. The Fourteenth Anrcndmcnt, in\'ented as 
a shield for the freed slaves, was shot full of hoks by the decision 
in Plessy v. Ferguson. The overruling of Plr·.'·'Y T'. Frrg11.wn in 
1954 gave new shape to the ancient issue. Indeed, it stimulated 
vehement criticism of a part of the institution itself-that is, the 
role of the Court as interpreter of the Constitution. 

The institution of federalism, likewise expressed in the Con­
stitution, has had a steady impact 011 the quest for ."\cgro equality. 
It served as a safeg·uard for slavery and, later, a co\'cr for discrim­
ination. As we saw in Chapter 3, the old cry of "states' rights" has 
been raised anew in the curre11t cfl'ort to prestTH' the system of 
racial segTeo·ation. ' ,.., 

Not only the Constitution, but the institutional qualities of 
Congress-its long-standing rules and custonrs-ha\'e C!IIIIC to play 
a large part in the conflict. For decades, cfl'orts have been made to 

promote equal rights by congressional action. Bills were intro­
duced, for instance, to outlaw the poll tax as a prerequisite for 
Voting in national elections and to create a J\'ational Fair Employ­
ment Practices Commission with enforcenH:nt powers. St~elt Illeas­
ures Were thwarted by the con~ressional custom of seniority, 
Which often brought southerners to the po\\'crfu I post of com­
mittee chairman, and the Senate's custom of unlimited debate. 
The latter permits a determined group of sour hern senators to 

"filibuster"-that is, to talk so long against a pending measure 
that it is ultimately withdrawn \Vithotlt a vote. To he sure, since 
l9I7 the Senate's rules have permitted a two-thirds majority to 

end a filibuster by voting to close debate-but, perhaps signifi­
c~ntly, the southerners could count on tnouglt northern Repub­
lican Votes to defeat any such motion for "cloture." From the end 
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of Rt·construction in 1~77 until 1!1:->7. therefore. "ci,·i\rights" hills 
in Congrl' ... s pn•dtt< ed ,,·hat \H'I'l' really sham battles. Such hills 
had no suh..,t;utti;tl < ILttH t' ,,f pa ... s;tgc. 

:\final p<>litiLtl institution alkcting the issue has been our na­
tional cln !oral machinery--a< omhination of the clcct<Jral college 
systt'Jil, )>1'1>\'ided by tiH· (:<Jilstitution. and the rise of national po­
\itica\ parties. To win the presidency. a party's candidate must 
gain a majority not of the national popular \'!lit'. hut of the \'ole 
of the mcJnlH'rs ol the ek< toral colkge. If he wins a popular ma­

jority or ncn <•nly a popttlar plurality (the largest \·otc among 
sc\'t'ral candidates. though less than !'lO per cent nf the \'ole cast) 

in a particular state. he ren·in·s all of the electoral \'Oil'S of that 
state. Fn·r since the ( :i, il \\'ar. the DellHl<Tatic party has been 
confHlcnt of winning· 111ost or all of the southern states for its 
presidential callclidate: < on\-crsely. it has generally been assumed 
that when the "solid South'' is brnken hv some states \'Oting Re­
publican-as some did for I larding. llom'l'l', and especially Eisen­
hower-the lkmocratic candidate is doomed to defeat. These 

assumptions han· gin·n the South a prepondnant \'<lice in Demo­

cratic party councils Llr in excess of its proportion of the nation's 
population. :\cconlingly. e\'t·n when northnn "liberals" ha\'t' 

been the acknmdnlgt'<\ kadns of the party. the need to keep the 
southern ,·oters in the pany fold has usually pren·tllcd the lkm­
ocratic pany from taking a ckar-cut stand in fa\'llr of equal rights 
for all. The great increase in the number of northern :'\cgro \'O· 

ters, hm\T\'t'l', has recently pushed northern Democrats toward 
insisting on a f1rmn "liberal" position. just as it has awakened 
sm11e Republicans who traditionally paid only lip-sn\'icc to the 
Negroes' demands for equality. This change was made apparent 
in I !1:>7. In that year, as we han· seen. a "ri,·il rights" bill was en­
acted, designed to safeguard the ;\; egro's pri,·ilcge of \'Oting in 
the South. Althouoh it was Iaroe))· toothless and indlcctin', the ....., ,.., 
Ci,·il Rights :\rt of I !l:l/ was at least an expression of national 
concern for the southern :'\egro's access to the ballot. Therefore, 
the mere fact that it was enacted hy Congress is significant. Not 
only that, hut the more extrl'mc "white-supremacy" southern sena­
tors did not try to kill il Ly a filiuustcr. They could not count 
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on unity in their own ranks nor on the tacit coopl'rat ion of north· 
em Republicans. 

The Interests' Influence 

A party, of course, is not only a political "instil 111 ion." but a 
special form of interest group, and this group in turn spl'aks for 
and is subjected to pressures from various other interests. The 
political impact of the Negroes' northern mig-ration \muld have 
been slight if Negroes voted without regard to the intt·rt·sts of 
Negroes as an identifiable group. It would ha\-e been unilllp<>r­
tant, too, if Negroes put party loyalty ahead of all othn political 
goals and values. The assumption of most politicians, howc\·er, 
is that a "pro-Negro" interest is shared by most i'\q.!,Toes and 
strongly influences their vote, and the election statistics make 
plain the shift in party allegiance among NegTo \'oters. 

Actually, it is hard (or impossible) to state with absolute cer­
tainty that as between two white candidates, N egToes vote for the 
one most favorable to their particular racial imerest. In local elec­
tions wherein a qualified colored man opposes a qualified white 
man, Negroes without doubt vote heavily for the!\: egro candidate.2:1 

But in an election between white candidates, is the "racial" in­
terest paramount, or does the Negro, like the white voter, make 
his choice on the basis of other issues? Politicians in both parties 
tend to assume that the Negro voter decides on the basis of the 
candidate's record, or that of his party, on issues concerning equal 
rights. And certainly Negroes arc unlikely to vote for anyone who 
defends discrimination-hence the usual reluctance to nominate 
a southerner for President lest he lose the northern Negro vote. 
Yet the evidence seems to indicate that where neither candidate 
is hostile, Negroes vote in terms of more imeresls than those of 
color and equality alone. Particularly they arc affected, like so 
many others, by their own economic condition and aspirations. 

Economic circumstances plainly underlay the noticeable shift 
of northern Negro voters from Repu hlican to Democratic in 1932 

_23 Even in such situations, however, it cannot he assumed rhat Ne~-:rm·s vote as a 
sohd ~Joe for the Negro candidare. For example, in a dty·wide clecriun in _Atlanta, 
Georgia, a~nong numerous candida res were two Negroes of excellent reputallun; one 
got a far b1gger vote than the other in the Negro wards. 
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and the ensuing :\ cw De a I period. The failure of President 
Roosc\Tit to finht fnr civil rin·hts lco·islation ditl not turn them 

.~ ....... . ..... 

against him: if he was not battling- for racial equality, still he was, 
in thci r view, hcl ping the poor people. :\It hough the persistent 
opposition of dominant southnn lkmorrats in Congress did drive 
southern l':cgrocs. in large numbers. into the Rqmhliran ranks 
during the Eisenhower years, northern :\cgroes continued to vote 
he;n·ily Democratic, for to them the lkmorratic party remained 
the party of the "little guy." .-\ny political prophet. then, must 
treacl cautiously when he tries to predict the ";\;cgTo vote." To 
the l\:egTo the ci,·il rights issue may be of lirst importance, but not 
of sole importance. 

The "l·qual rights" intnest indudcs white people as well as 
colored. After all, the ftrst apostles of ~cgro fret•tlom in this 
country were such white zealots as editor \\'illiam Lloyd Garrison, 
orator \\'cndell Phillips, and the martyred publisher, Elijah P. 
Lovejoy. Thousands of white men ami women feel keenly about 
the issue of equal rights. ~lany of these support the "educational" 
and comparatin:ly nonpolitical organization for the improve­
ment of opportunities for :"\egroes, the l'\ational Urban League. 
Others have joined the more militant National Association for 
the Advancement of Colored People (N :\:\CP). The latter organ­
ization, founded in l !Hl!l, has in recent years emerged as a power­
ful and en·ective pressure group. \\'ith only about :WO,OOO members, 
it has made an impact primarily because of the timeliness 
of its appeal ancl the skill and resourcefulness of its leaders, es­
pecially its chief attorney, Thurgood l\larshall. Despairing. at 
least temporarily, of favorable action in Congress, the NAACP 
immediately after \Vorld \Var II sought to gain its objectives 
through judicial decisions. Courts do not weigh pressure groups 
and decide cases accordingly; hut litigants do have a better chance 
in court if their cases raise issues in proper form and at the psy­
chological moment, arc carcl"ully prepared. and arc ably argued. 
In guiding civil rights litigation (culminating in Brown v. Boa-rd 
of Education) the NAACP thus had an influence on the course 
of history. 

In the long struggle to implement the Supreme Court's de­
cisions in the South, the NAACP has taken the lead and hence 
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has been singled out as the special enemy o~ the .. h.t:l in·.lT~ in tl.te 
maintenance of "white suprcmacy"-the \\'lute.· ( .1t1zcn.., ( .otmnls 
and their legislative allies. Some states have tril'cl to otltlaw it, 
others to harass it into ineffectiveness. Public employc.T!'> han~ been 
forbidden to join or support it; state investigators han· clcrnandcd 
that it produce its membership lists, as if it \\'l'r<.: so1nc.· kind of 
treasonable conspiracy. (This cf[on to learn the na111cs of all mc.·m­
bers and contributors was halted by the courts, at least t cmpu­
rarily; but it persisted, for it was the keystone of a campaig-n to 

weaken the NAACP. The idea was that if mcm bnsh i p I ists were 
publicized, people would resign from the 1\ :\:\( :p for fear of 
social or economic reprisals.) The "white supremacy" interest. en­
listing now the sympathy of many southern "gTadualists," has be­
come (or remained) dominant in the southern states. Its impact 
is felt, too, in \Vashington. Thus in I !J!)() a dist inguishccl senator, 
Frank P. Graham, was defeated for renomination in !'\onh Caro­
lina by a "smear" campaign charging- that he \\'as sympathetic to 
the Negroes' cause, and in I !)!iS Rcpresentat in· Brooks I lays of 
Arkansas lost his scat because he was not stdlicicnt ly vehement 
in his opposition to equal rights. I lays lost <:\"Cn though he \\'as 
the regular Democratic nominee, and despite the fact that in I!l:iG 
he had been one of a hundred and one southern rq>~·esc.·ntati\'C'S 
and senators who signed the so-called "Sou t hc:rn :\I ani fest o," a 
"Declaration of Constitutional Rights," denouncing the Supreme 
Court's dese~,'Tegation ruling and urging that it be resisted until 
reversed. 

For obvious reasons, the "white supremacy" interest is cen­
~ered in the South. Its adherents, however, hope for iLs extension 
In th~se northern cities where the Negro population is increasing. 
Convmced that segregation is right and necessary, they believe 
tl?at_ White people outside the South will come to share Lhis con­
~ICtion once they find large numbers of Negroes Ji,·ing in their 
Immediate neighborhood. They have received encouragement 
from one widely read national weekly, whose editor, David Law­
rence, has persistently denounced the Brown decision. :\Ir. Law­
rence appears to argue out of a deep personal belief that the Court 
was Wrong-which reminds us that individual reactions, apart 



The Protection of Equal Rights I 213 

from clisccrnihll' interest groups. ha\'e their own impact on po­
litical dcn·lopments. 

The Individual Impact 

There is a temptation to look hack. here. and mention the men 
and ,,·omt·n, colored and white. who haH' played leading parts in 
the progress of 1 he .\merican :'\ egroes "up from sla,·cry." Howen~r. 
we are dealing with politics-the stn1ggle for power which may 
he used hy gon·nmH·nt to further or to impede the quest for equal 
rights. In that political srrugglt•. rc,,. l\egmcs ha\"e gained high 
oflicc and participated in lar-reaching decisions. As larc as l9ti0, 
for example. no :'\egrocs sat in the l'nitt•tl States Senate, and only 
three sern·cl in the I louse of Reprcsentatin·s. The names of Ncp;ro 
leaders. from "p;radualist" Bonkcr T. \\'ashington. a founder of 
the llrhan League. and "militam" \\'. E. DuBois, a founder of 
the :"L\.-\C:P. clown to the present han· been associated mon· with 
education, science. and the arts than with politics and goYern­
ment. l\lainly it has been ,,·hire peopll' in positions of power 
whose personal characters and Yiewpoillls han· affcctt·d the search 
for equality. 

The first and greatest. of course, was .-\braham Lincoln. He was 
not an abolitionist; as he said. if he could sa\·c the llnion without 
freeing· a single sla\'c, he would do so. The fact remains that by 
executive order, he set the slan~s free-and en·ntually the military 
might of his armies made the order fully clfccti,·e. A different 
President, althoug·h fio·Jnino· like Lincoln to sa\'e the Union, 

' h ~ . 

might well ha\'e pursued a diH"erent course. The Emancipation 
Proclamation was Lincoln's personal decision. 

In more recent times two Presidents. both Democrats, furnish 
an interesting personal contrast in the way they approached the 
issue. The first, Franklin D. Rooseyelt (whose distant cousin, 
Theodore Roosevelt. had long· before caused an uproar by im·iting­
Bookcr T. \\'ashington to dine at the \\'hite House) had a natural 
sympathy for the Negro cause. I lis own political judgment, how­
ever, led him to refrain from ach·ocating noteworthy steps toward 
equal rights; he did not wish to alienate the "·hite southerners 
in Congress. Then came I larry Truman. who hailed from a one­
time slave state (where schools were segregated, indeed, until 
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1954) and who rather prided himself on not being a "do-goodcr." 
This practical politician from Missouri took, on his own mot ion, 
a step of great significance: on July Hi, EJ.Hi, he ordered an end to 

segregation in the armed forces. Thereafter he urged congres­
sional action on civil rights, thereby cementing southern conc!Tes-

n 
sional hostility toward his whole domestic prog-ram. \\'hat 
motivated Truman? Perhaps he figured that many southnners, for 
economic reasons, would oppose his program anyway and that 
his pro-equality stand would keep Negroes voting lkmocratic. 
Perhaps he acted out of personal conviction; after all, he was a 
modern "Jacksonian." The point is that he did what he did, 
whereas a different person in the White I louse would have acted 
differ en tl y. 

The effectiveness of the desegregation decision was likewise 
affected by the personality of a President, Dwight D. Eisenhower. 
Another man in the White House, from 1954 onward, mioht have ,., 
used all his influence to obtain prompt integration in the public 
schools. Conversely, he might have denounced the decision and 
appointed new justices in the belief that they would vote to re­
verse it. But Eisenhower, personally, had no taste for either 
preaching or denouncing. l-Ie showed no enthusiasm for the Su­
preme Court's decision, nor did he make any real light for civil 
rights leo-islation; at the same time, he decided that outrioht deli-o ~ 

ance of the Constitution could not be tolerated. His course, acTain, 
~ 

was dictated at least in part by the kind of man he was and by his 
personal conception of the proper role of government, rather than 
wholly by the impersonal forces of competing interests and pres­
sure groups. 

The same can be said of the public figure who emerged in 
1957 as a symbol of "white supremacy," Governor Orval E. 
Faubus of Arkansas. ·when integration was ordered, Arkansas was 
widely assumed to be one state where it could proceed with little 
difficulty. Faubus himself won the governorship by defeating an 
extreme "white supremacist." In Little Rock, the school superin­
tendent and school board proceeded confidently to draw up a 
plan for the gradual integration of the high school, beginning 
in September, 1957. Shortly before school opened, there were 
rumors that some \Vhite Citizens Council members might make 
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trouble, but the threat appeared minor and the i\Iayor of Little 
Rock said that the local police could easily keep the peace. Then, 
suddenly. Fauhus acted. lie called out the state's national guard, 
orderin).{ them to prc\'ent .1'\cgTo children from entering the high 
school. This. a!..!.ain. was a hicr. hlv personal decision. It turned .. ~ ' 

Little Rock into a symbolic battlegnmnd. E\'entually, it forced a 
reluct:111t President to send llnitcd States troops into the city.:!~ 

It made Fauhus a hero of the "white supremacists." Perhaps that 
was the (;ovnnor's purpose. Perhaps he saw himself as a great, if 
somewhat belated, leader of a winning cause. Perhaps he merely 
wamed to join the side with the "biggest battalions," that is, the 
most votes, for the sake of being reelected. But another governor, 
with the same ambition, could han~ reached a dilferent conclusion. 

All of these personal choices, of course, were made in a political 
context and had a political impact. The Little Rock affair, for 
instance, heightened the split within the Democratic party; could 
northern Democrats thereafter work with Faubus, likewise aDem­
ocrat, in the national party councils? It also profoundly discour­
aged the Republican hopes of holding the gains which that party 
had made in the South in 1952 and 195G, for by sending troops to 
Little Rock, i\tr. Eisenhower re,·ived the bitter memories of Re­
construction days and incurred the wrath of many who had voted 
for him. 

To sum up: the dri,·e for equal rights regardless o( color, after 
a vigorous start in the Recomtruction period, ground to a halt in 
the I t)t)O's and l H~lO's. It was stopped by state legislation and the 
Supreme Coun's decision in Plessy v. Ferguson, upholding the 
keystone of that legislative arch. It remained halted fm- half a cen­
tury. Population shifts and increasing uneasiness about anti-Negro 
discrimination in a largely colored world started it forward again 
at about the time of \Vorld vVar II. Facing great obstacles imposed 
by the country's formal and informal political institutions, the 
proponents of equal rights concentrated their efforts on the courts, 
achieving success in the desegregation decision of 1954. That deci-

24 Prompt action by President Eisenhower might have made this unnecessa1·y. 
The day school opened, the President could have federalized the Arkansas National 
Guard and ordered its members to disperse, leaving the Negro children free to enter 
the school and trusting the local police to protect them from violence. 
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sion brought new militance to the opposing interest, that of the 
upholders of "white supremacy." And with the main judicial hat­
tie over, the struggle shifted to the leg-islative halls. \\'hl'rc the 
increase of Negro voting strength and the temper of the times 
combined to make action realistically possible for the first t imc 
since the days of U.S. Grant. Both parties had to tread warily. the 
Republicans having to choose whether to try to win hack the 
northern Negroes at the cost of losing their foothold in the South, 
the Democrats being faced (as they had been in IHfj() and l!l·IH) 
with a choice between upholding equal rights or temporizin~ for 
the sake of party unity. In both parties, these decisions were in 
part shaped by the political judgments and personal mn,·inions 
of responsible party leaders. And o\·er the sounds of all the pol it i­
cal discussions and debates could be heard, by those with cars to 
hear, the command of the Fourteenth Amenclmen t that no state 
shall "deny to any person within its jurisdiction the equal protec­
tion of the laws," and the ancient reminder of 1 jj(j that "all men 
are created equal." 



PA R"r 

lll 
--*--

TI-lE POLITICAL SYSTE~l 





Interests and PressuTe Groups 

/In 
ext Tuesday is election day. It docs not matter how you 
vote-but vote!" The truck with the loudspeaker rumbles 

down the street, roarino· its messao·e to the idling drug;store cow-
t~ 0 

boys, the busy housewi\'es, the crowds in the stands watching a 
high school football g·ame. " ... It does not matter how you \'Ote­
but vote!" On the face of it, what a ridiculous slogan! Of course 
it matters how you vote: if it doesn't, then there's no sense in 
your bothering to vote at all. 

Let's analyze that slogan. To be fair, let's admit that "it does 
not matter how you vote" probably means "regardless of whether 
you intend to vote for the Republican candidate or the Demo­
cratic candidate." Then the command to "vote!" implies that you 
have a civic duty to express your preference at the polls. Some­
how, if you don't cast your ballot, you are letting democracy down. 

Surely, however, this assumes that there is a real alternative be­
fore you-not just some unknown names and meaningless symbols 
on a ballot-and that you know enough to make an intelligent 
choice. Know enough, that is, about the candidates, the parties, 
and their programs to have definite preferences, conscientiously 
arrived at. The real "get-out-the-vote" message, then, should not 
be broadcast the Saturday before election day. It needs to be 

219 
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sounded every day of the year, and it should say something- about 
jJrejJaring yourselves lo vole i11tdl~gt~111ly. ·!-he fin.al \\Tl"k-end's 
sloo-an might well end up: "And 1f you still don t know what 

o I .. 
you're voting about, stay wme... . .. . 

As we shall sec, the task of gett1ng out the ,·ote has trath-
tionally been the job of local party organizations. < >nly in JTCC.'Ilt 
years has it been undertaken also on a nonpartisan basis. through 
an appeal to everybody in the name of patriotism and t i' ic duty. 
Apparently there is a feeling that among the demluTacies \\'t' make 
a poor showing: roughly fiO per cent of those potentially digihle 
actually vote in even hotly contested presidential elect ions. whereas 
in France nearly 90 per cent go to the polls in the a\·crage gt'IHTal 
election. Surely the real standard of measurement, ho\\T\'t'l', is nnt 
the number who vote but the number who want to \'lllt'-\\'ho fed 
concerned about the issues, the parties, and the parties' non1inn·s. 
This concern, in turn, can be put to most effecti\'e usc if it is t'll­
lightened by knowledge and some familiarity with analytical 
thinking. The informed man, the person o[ judg·mcnt, can first 
stimulate others to share his concern and then often infh•t·nce them 
to share his preferences. Studies o[ indi,·idual voting habits show 
that many people make up their minds on the basis of what some­
one tells them-not a newspaper or a party boss, but a nt:"ighbor 
or friend whom they respect because he "knows his stuff'." 

The intelligent voter must have at least three skills in the gen­
eral area of public affairs. He must understand the issues and 
know something about the candidates. This is current knowlcd•rc 

1'>' 

deepened by what he has learned of history and hy his judgment 
of human beings, but changing in content from day to day . .:-\ text­
book can provide part of the backJ:.,rrotmd, but no more. Second, 
he must be familiar with the framework within which public 
policy is made. He needs some understanding of the American 
political system. In the larger sense, that is what this hook is all 
about. You may feel, however, that "political system" is a term 
referring primarily to the active and endless strug-gle for public 
power, for the attainment of particular goals, waged by political 
parties and other groups and dramatized by candidates who enter 
crowded halls with bands playing or stroll down Main Street shak­
ing hands. Who are the real rivals in this visible, familiar struggle, 
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this stri\ ing for popular support?- \\'hat f;Ktors sway the balance, 
and what is 1 hl' 111caninn of victorv or dekat for one contestant ,.., . 
or the othn?- :\nd 1)\ what rules, if any. is the "g-reat g·ame of 
politic'i" g-o\enwd?- In this St.'ll~e. the "political system" is of pri­
mary conn·rn to anyone who wants to Hlte wisely and to influence 
othns: and it is thl' suhjen of this part of your text. 

I il'n·tolurl' W<' han: ended st'H'l'al chapters with a discussion of 
politics-"thc pcditics of federalism," "the politics of fn·edom," 
and so o11. :'\ow Wl' dl'al tentrally with politics itsdf. \\'e deal 
with intnl'sts. institutions. and indi\·iduals in electoral nmtcsts 
and the making ol public pcllicy, always n·mt·mhering- that t'lcc­
tions art' only ont· way of sellling political difkn.·nn·s and that 
the gonTilllll'ntal dt·cisions which afkct our lives are often many 
steps rt'lllO\Td from the l)OIIino· booths. 

0 

THE MAJOR DISCERNIBLE INTERESTS 

\\'e have already made frequent references to very general "in­
tcrcsts"-tht.· "property interest" repn:st·nted at the Philadt.'lphia 
conn·tuion, for inst<liH"t', or the less tangible interest in states' 
rights. It may he that politics is essentially a process of both reflect­
in!! and manil)lllatinn· sudt intt.·rests or workino· out collll)romiscs ,, h. .. ~ 

between tht'ir difl"erent g-oals. Certainly political anion docs all 
three of these thing·s. In thc panicular husincss of electoral politics, 
candidates or e\Til whole parties may speak for an interest; cam­
paigners rcg·ularly appeal to the n1tcrs' \'arious real or supposed 
interests; party platforms and C\"l'll presidential nominations oflen 
arc the produn of l'onsl'ious l'ompromisc between imercsts. 

In spt.·aking- o[ "intcrcsts" at this point. kt us keep two things 
in mind. First, an interest is not necessarily organized. lL can exist 
without any national association or public relations advisers. The 
framers at Philadelphia, for example, spoke for a "property inter­
est" without benefit of the existence of any chamber of commerce. 
Second, whether organized or 11nt. an interest is not necessarily 
c\'il. Madison, in Ft•rlaa/i.\1 Xo. ]0, spoke of "factions" (by which 
he meant, concei\'ahly, imercsts both unorganized and organized) 
as selfish and evil, and George \Vashington referred to the "pesti­
lence of faction." In fact, however, interests arc ine\'itable, natural, 
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and human; and given our political process, organized interests­
pressure groups-are virtually inevitable too. They may be scllish 
and harmful, they may even tend to national disunity and ci\'il 
strife; but for better or worse they are the very soil at the base of 
our political landscape, and the plants which flourish in that soil 
do not necessarily bear bitter fruit. For a century our country has 
prospered in unity, despite sometimes fierce conflicts of interest 
such as those between "capital and labor" in former decades. Not 
even the deep emotions of the conflict between the "integration" 
and "segregation" interests will destroy it now. 

In speaking of interests that have political significance, we must 
remember, of course, that numbers matter. If you love to play 
chess, make chess sets, or write books teaching the various ways 
to open a chess game, you have a "pro-chess" interest. You might 
want your state university to drop football and instittlle chess as 
a major sport, or perhaps have the legislature make chess a re­
quired school subject. But the likelihood is-and there hardly 
needs to be a scientific basis for this statement-that the "pro­
chess" interest is very, very small. It represents no real votin~ 
strength. Covertly or accidentally this interest might ~ct itscl[ 
represented in the legislature for a short time; but it docs not have 
enough votes, anywhere, for either candidates or le~islators to pay 
it any serious attention. Perhaps if you could combine your con­
cern with that of other enthusiasts, form a state chess association 
and operate as a pressure group, the "pro-chess" interest would 
be more important politically; as we shall sec, even small pressure 
groups can sometimes get results. For the moment, though, you 
are unorganized and ineffective. 

Even without organization, interests held in common by large 
numbers of people have great political effect. This broad com­
munity of interest has sometimes been termed an interest grolljJ­

ing as distinguished from an organized "group." The major 
groupings in our political history have been fairly easy to iden­
tify, even as they are today. 

Economic Interests 

First, let us look at the groupings of what are essentially mate­
rial or economic interests. Long ago Madison saw these as the 
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ultimate ClliSl' of P'Ilitical nmllict: " ... the most common and 
durable source of Lin i, Ills has hccn the \·arious and unequal distri­
bution of propnt \'." 1 \·a rious: the work man ag·ainst the factory 
owner, the exportn against the importer. Unequal: the poor 
against the rich. 

It is conn:nient. hut pnhaps a little too easy, to identify the 
economic intnests "·hid1 nwst atrect politics as business. labor, 
and agriculture. These arc \'cry broad groupings indeetl. True. a 
gi,·en issue might unite onl' or another of them to the point where 
you could correctly speak of the "business interest" or the "labor 
interest" or the "aoricultural interest." Take the last of these. 

~ 

Suppose that a serious proposal were made. that hereafter it should 
be unlawful to sell any agricultural products above a particular 
price ~-a price lower than those currently being charged. This 
would affect the earnings of all farmers, whatever they produced. 
Some would be hun worse than others, but all would be hurt. 
\Vhoe\Tr made the proposal would be called an enemy of the 
"farmers"-in more sophisticlled terms, he would be charged with 
hostility to the ''agricultural interest." 

On the oth~r hand, a closer look at this particular "grouping" 
makes one realize that very few issues are likely to arise where 
it is safe to speak of the "anTicultural interest" as a whole. Fanners 

n 

make their living in different ways and under ditierent circum-
stances. Some grow cotton, some raise hogs. Some live on a small 
acreage and struggle to meet their mortg;agc payments; others are 
wealthy ranchers. \\'hat some want from goYernment is not at all 
the same as what others want and may even be drastically opposed 
to it-even though they are all "farmers." 

A similar caution should be obsen·ecl in speaking o[ ''labor" 
and "business." For many decades, to be sure, the industrial wage 
earners were so emphatically at the bottom of the economic heap 
that they could all be classified tonether and a sino·\e appeal made 

\"') b 

to their interest-homesteads, minimum wages, maximum hours. 

1 Fedcmlist No. 10. 

2 The f1rst known law re~ulatin~ farm prices in America was enacted in colonial 
Virginia in 1640, making it illegal to baner tobacco for a \'alue less than sixpence a 
pound-a measure beneficial to the growers but atl\'erse to the "smokers' interest" 
and t? Englisl~ tr~ders who had been slriking hard bargains. See J. K. Galbrailh, 
Amenca11 CaJntalmll (Boston: Houghton Mifllin Co., 1952) pp. 160-161. 
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The rise of unions changed the picture. In the larger indust rics 
unions gave promise of achieving not only better working 1 ondi­
tions, but community status_ Small artisans in the old tr;ulitilln. 
however, did not feel the need for these and rcsio;ted unioni;at ion. 
Thus the labor interest began to split. :\s large-sC"ak industry bl'­
came dominant in the economy and depression thn·w lllillions out 
of work, it was possible once again to speak of a labor itlllTl'St-a 
general wage earner's demand for cmployuu:nt, fair l"ondit ions, 
and, now, the right to organize into unions; but this unity lastl'cl 
only brieny. The union movement itself split, so that lor t \\'l'lll)' 

years you had to take care lest what you thought. \\'as t h c Ia !Jor 
interest was only the voice of one league of unions. opposl'Cl to 
another league o[ unions. In the H.lf>O's the bulk o[ thl' union 
movement once again coalesced, and some of its leaders spokl' in 
terms of the labor interest on the assumption that it was one ancl 
the same as the combined unions' interest. 

Even though most of them arc under "one big tent," ho\\'l'vcr, 
o~ some issues the unions' interest itself dissolves into Sl'paratc 
pieces. The coal miners in the cast central states, for instan('C. 
favored the building of the St. Lawrence Seaway; the i\l'\\' Fng-­
land longshoremen opposed it. So if you were a i\lassachus('LIS 
congressman courting labor's support, you opposed the seaway: 
and later, if you wanted to run for Presidem, you found that you 
had made some enemies in \Vest Virginia ancl Pennsylvania. 

The clash between particular goals, such as I hose or l'Otl on 
growers and stockbrceders, or coal miners and lnngshon.·n 1l'n, is 
?f course repeated over and over again within the general g-roup­
lllg of the "business interest." The latter must he subdivided in 
v~rious ways: big business and small (though on most issues this 
?Ifference is unimportant), industries dependent on exports or on 
1 ~POrts, companies unionized and nonunion, and, perhaps most 
Significant, those whose commodities or services compete with 
other commodities or services. Thus to speak, for instance, of a 
"transportation interest" would he almost meaningless; railroads 
and trucking companies are both in the transporta~ion business, 
hut they have Jon()' opposed each other in Icgislauvc halls and 
before regulatory )~odies as well a:c; in the search f~>r n~s~oJncrs. 

If it wou Jd be a mistake to th mk in the o\·crsuu PIt heel terms 
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of business. bhor. and agricultural intnests, it \\'oulcl he an l'\'Cn 
grcatn n ror to assttnH· tint all intncsts arc altogether economic. 
\Vc ntTd not argttt· hen: whether the \J;tsis of nTry interest is 
cconotnic mot i\·;u ion. in accordann· with a materialistic inter­
pretation ol ltistory and ~~H iet\'. Sutlicc it to say that tucby in 
America we c;tn idt·ntify nttmnous groupings which seem tn lack. 
a COilllnon l'l"lllllllllic IJ;11 kgnJUIH\ and w\1\lSl' professed conct.TnS 
are not ntTt'ssatily t'Cilll!Jmil· at ;t\\. 

National Origin Interests 

The national had,gnHmd intl·n·sts play a prominent part 1n 
.-\nwrican politics. Thcsl'. surelY. arc as mtKh emotional and cn­
,·ironmt·ntal ;ts anything l'iSl'. In the .\mnican melting pot. old 
nationalcnstotns. illought lro1n afar. persist for gencratiuns: c\·cn 
the gn·at-grandsons ol immigrants. men successful in .-\mcriran 
life. arc pronl' to kcl some attachment to the country of their 
ancestors' origin. \\'hy did the first llcnry Cabot I.m\~c. long he­
fore \Vorld \Var 1. make it his practice to "t\\'ist the British Lion's 
tail" in his scnat1Jria\ campaigns in ;\lassachusetts? A Boston Brah­
min. l.odgc "·as socia\\y as close as any .-\merican could come to 
being an "Fnglish gentlnnan." Yet his speeches \\"l're often n~he­
mcntly anti-British-and thus he "·on a substantial number of the 
normally lkmocratic lrish-.-\mcrican \'Utes in his state. for those 
immi!..!.Tants and sons of in11niorants nursed an ahitlin!! hatred of 

• ' ,"-I ..... 

Britain. The carefully planned campaign to keep the l'nitcd 
States out of the l.cagut• of 1\'ations. a campaign in which Lodge 
was a leader, "·as based on special appeals to \"arious national 
origin interests. The idea was to arousl' opposition to the Treaty 
of \'crsaillcs (of which the l.ca~ue Co\'t.'!lant was an intc~ral part) 
by turning ltalo-:\mcricans a~ainst it on the ~round that it denied 
Italy its "right" to an Adriatic port. Irish-Americans a~ainst it be­
cause it failed to pn>\'ick that Ireland should he united and free, 
and so on. If this example seems cbtecl. look. around you. Proclaim 
that Poland's freedom is no concei\'ahk concern of ours, and then 
try to get elected mayor of Buffalo: you \\·on 't ha\'C a chance. Look 
at the elcnion returns in a (listric! populatctl by Americans o£ 
Italian heritage: other things being equal, :\largiotti will beat 
Schmidt C\'Cry time. 



226 I The Political System 

One interest which is likely to be of great si~nifi<an<c in our 
foreign policy for years to come is harder to classify. yet probably 
comes closer to the "national origin" tag than anythin~ else. This 
is the Jewish grouping-which, again, must be suhdi\·idcd into a 
Zionist interest and a non-Zionist or anti-Zionist interest. The .Jew­
ish vote, if identifiable, could be assumed to he strongly anti-i\:azi 
twenty years ago. It is less homogeneous now, hut a stron~ sub­
grouping (as well as a vigorous organized mo\-cment) is det'ply 
and emotionally concerned for the security of another country­
Israel. The recognition of this political interest was a factor in the 
original American commitments to Israel in EJ.l7. It continues to 

play a real part in the development of American policy in the 
Middle East. 

Religious Interests 

Some would say that any Jewish "grouping" should come under 
the heading of "religious" rather than "national origin." I Iowever 
that may be, it is certainly true that a religious interest has always 
been a real factor in American politics. Two principles-those of 
separation of church and state and respect for every person's reli­
gious beliefs-tend to submerge this factor in political campaigns. 
Occasionally, however, it rises above the surface. Back in the 
1850's, a whole political party, the "Know-Nothings," spoke for 
the extremely intolerant wing of Protestantism against Cathol­
icism. In our own century, in I 928, Alfred E. Smith, the Demo­
cratic candidate for President, lost much support in the usually 
Democratic South because he was a Catholic-and carried Massa­
chusetts and Rhode Island for the same reason. Politicians arc well 
aware of the religious interests among their constituents and arc 
careful not to offend the voters' religious sensibilities. Thus it be­
came a custom for candidates to invoke the deity, usually at the 
very end of their campaign speeches, lest their hearers accuse 
them of being irreligious. In state and local governments, the 
Christian clergy and lay denominational leaders have often played 
an active part in the shaping of public policy, openly forwarding 
their conception of the religious interest. 
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Ethnic Interests 

To speak of "ethnic" or "racial" political interests may inYohe 
a misuse of bn"tl:t"t'. dl'JlL'tHiin"· UJlon what )'Oll mean b)· "race." :-., .~ ,:-, 

Realistically, llOwnn. we can say that whether color di!fcrcntiates 
races or not, it creates an imncst "grouping." Not only that: one 
particular intnt·st. that of the :\cgroes. has a major impact on 
Amnican politics to(Lty. :\egrocs haYc a common interest in poli­
cies which fostn or impede equality of opportunity and status. 
They Yotc in large nunti>ns in many big northern cities, and how 
they \·otc is inlhtctlced by their appraisal of the riYal parties and 
candidates in tnms of the issue of equal rights. Com"Crsely. thcrc 
exists in most of the South a discernible "white" interest in the 
perpetuation of segrcgat ion. reflected by the "Southern 1\[anifesto" 
which the majority of southern cong;rcssmen signed in l~l[>G. 

Here, then, is the broad classilication of the nation's major 
political imercsts, based on economic position, national origin, 
religion, and color. But there arc other "ideal" interests, some of 
which we h;n"C mentioned earlier: a conscious concern (or individ­
ual liberty, or peace through international cooperation or isola­
tion, or patriotism in terms of retaining ancient customs or achiev­
ing world domination-or simply "anti-communism," which might 
include economic, national origin. religious, and patriotic factors. 
Of these the most \\'idely shared arc, surely, opposition to com­
munism and desire for peace. These interests arc not always easy 
to reconcile. In fact, the most dillicult task o( the American states­
man today and for many tomorrows is the reconciliation of those 
interests-to lind the way to stand linn against Communist power 
without blowin~ up civilization. 

Most of us, within ourselves, represent a variety of interests and 
belong to more than one interest "grouping." Let us imagine a 
Colonel Thomas Jefferson Fairfax. Brought up to venerate his 
namesake, the Colonel has an emotional commitment to the prin­
ciples of the Declaration of Independence. He is also a white Vir­
ginian, part of the anti-segregation interest; a war veteran and 
patriot, favoring larger expenditures for national defense; and a 
man of property, anxious for lower taxes. Here there is a clash be­
tween the last two interests, and perhaps between the first two as 
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well. Truly the Colonel is a hard man to classify! So arc "·c all. 
vVhen forced to do so-when faced with a political <h<licc-wc 
have to sacrifice one thing that \\"C Yaluc for another which "·c 
value more. But we would prefer to an>id haYing to ntakc any 
such choice. To be at peace within ourseln·s. "·c tty to ccnnpro­
mise. And so in our political society, domestic tranc)ltility requires 
frequently that a clash of interests be compromi~cd. 

That clash is given form and shape not by the l>macl intncsts 
which we have just been identifying, but by organi::..t·d .!!.rolljJS 

which often claim to speak for particular interests. Fxccpt f()r the 
political parties, whose somewhat different role we shall cxaitltnc 
in the next chapter, these organizations arc our actin~ political 
combatants. Defending or furthering a special interest. they arc 
called interest groujJs. Historically ha\'ing sought their g()als hy 
applying "political pressure" to lawmakers, they arc al-;o called 
jJresszae groufJs. Neither is a term of reproach. Eitlu:r wi II do. 

THE PRESSURE GROUPS 

Over four thousand organizations annually com ply with the 
law requiring the registration of all individuals and groups which 
seek to influence the legislati\-c decisions of the United States Con­
gress through direct communication to congrcssmn1. ..\lphabct­
ically, the list may run from Acacia l'vfutual Life Insurance Co. to 
the Young \Vomen's Christian Association. To these we can salcly 
add thousands more organizations which also qualify as pressure 
groups, even though they are not active in \Vashingto11. The Po­
dunk Citizens Committee for More Off-Street Parking is a pressure 
group just as is the National Association of J\'fanufacturers, even 
though it seeks action not by Congress hut by the Podunk city 
council. A pressure group is any organization, other than a polit­
ical party, which aims to influence governmental decisions hy 

legislatures or executives, national, state, or local. 
Many pressure groups were originally formed for purposes other 

than political action. For instance, a quarter of a mile (rom the 

\Vhite House is the headquarters of a league of labor un_i(~ns. 
Labor unions were formed to fio·ht economic battles, not pohtlcal 

" ones. Their job was to strengthen the position of the worker as he 
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hargaiu~d with hi~ l'IIIJ>Iovn onT what hours he should work and 
what wagl's he ~hould Jl'n·in· .. \n1l today rolkctin· bargaining is 
still one olthl'ir 1 ~lllral conn..-ns. But tht• conditions uiHkr which 
colkctin· bargaining is cani~d on, th~ kgality of managem~nt­
uniou 1 outrach. and indel'll the worker's right to bdon).!; to a 
union, h;l\·•.! long dqll'ndnl on lq!;islation .. \nd so to its basic 
t•cotwmic purpnsl's. a union adlkcl sperilic political aims and thus 
ine\ itahly hecamt' a political pressure group. In the same way. as 
till' arl'a of gm-cttlllll'lltal ac~i' ity has wiclcnecl. many basically pro­
fessional socil'til'S han· ;!'suml'd the pressure group's rok. One o[ 
these \\Than· mt·ntionl'd-tht· :'\ational Fducation .\ssoriation. It 
was originally an org·;lllitation of anll for educators. den>tcd to 
the ~xchange of idl'a"i, the ddcnst• of acukmic frct·dom. and the 
imprm-emt·nt of the curriculum and the quality of tcarhin).!; in the 
schools. But hdnre long the :'\F.\ found that if unqualified per­
sons wert to hl' kl'pt from tl'arhing. there would have to be state 
laws setting minimum standards which l'\Try teacher must meet: 
and so the as~ociation. through its branches. put pressure on the 
state kgislaturc·s to l'nact sw h laws. In recent years the NEA has 

bclie\T!ltllat adequate s1 hoPiing dq>cmls on lwttcr lin:mring and 
has coni inually prt's~nl Congress to enact laws granting federal 
financial aid to local schools. 

En:n further lTlno,-cd from oo\-ernment and J)Olitirs. at its in-
:-> 

c~ption, was the :\mnican :\kdical .\ssoriation. This was and is a 
oTl'at l>rokssional socictv. \dwse mt•etiwrs and ·Journal brim! tl> n ' t"' . .._, 

doctors all onT tile country news of the latest dt'\Tlopments in all 
hranchl'S or Illl'dicine. Yet the :\:\1:\ herame a pownful national 
pressure gmup, too, when in the 1 !l·lll's its kadt•rs decided that 
professional progress was threatennl by proposals that Congress 
should pass a comptdsory health insurance law. 

So we see that all manner of oroanitations. t:\'Cll thoue:h not 
n "'' 

organized for political purposes. can and do operate as pressure 
groups. They do so wht•nt'HT they take anion to inlhtt•nce gon·ni­
mcntal tll'cisions. l.on!..!.· ;wo men found that alone tht:)' had little 

\J ~ 

or no inllul'JKC, hut that when or<ranitcd tht')' could o·ct the results n ~ 

they sought. And so thl'y organited for political action; or i[ they 
lirst came together for 1luite different reasons, when political ac-
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tion became advisable they were well prepared to take iL They 
possessed the first prerequisite of effectiveness: organization. 

It is easy enough to classify these organizations along lines some­
what similar to the interest groupings which we have _just dis­
cussed. It is not so easy to realize that in each category, the largest 
or best-known groups by no means monopolize the field. Thus we 
can say truthfully enough that the American Federation of Labor­
Congress of Industrial Organizations (AFL-CIO), whose const illl­
ent unions include some 14,000,000 workers (nearly five-sixths of 
all organized labor) is the most sizeable and prominent pressure 
group for the labor interest. But we must also keep in mind that 
other labor groups arc effective too-the Railway Brotherhoods 
for many years had more legislative success than any other unions, 
the United Mine \Vorkers virtually "wrote their own ticket" in 
1935, and the Brotherhood of Teamsters played a vigorous part 
in the strife over labor legislation in I 959. In the same way, the 
"big two" of the business interest-the National Association of 
Manufacturers and the United States Chamber of Commerce-and 
the "big three" of agriculture-the American Farm Bureau Federa­
tion, the National Grange, and the National Farmers Union-arc 
not the only spokesmen for businessmen and farmers. The regis­
tered lobbyists before Congress represent a multitude o[ individ­
ual unions, corporations, businesses, and farm organizations. 

Economic interests include more than labor, business, and ;wri-
~ 

culture. In recent years, as we have just seen in the case o[ the 
AMA and the NEA, groups based on particular professions have 
become active politically. They have done so in part, at least, 
to preserve or improve the economic circumstances of their mem­
bers. Their purposes, of course, go far beyond crass monetary 
goals. Good medicine and good schools are objectives which most 
of us share. It is for these that doctors and teachers contribute and 
work. A doctors' organization, however, is likely to assume that 
good medicine is threatened by proposals to alter the economic 
structure of the profession to the physicians' possible det1·iment. 
In the same way, a teachers' organization is naturally convinced 
that better pay for teachers will produce better education. Thus 
material and ideal ends become inextricably interwoven, in the 
efforts of these and many other groups. Perhaps materialism is 
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dominant. pnh;q>~ idcalimt: ronrei,·ahlv. on occasion. they are 
idcnt ira l. 

Since CiYil \\";11· days. the special interests of \Tterans haYC been 
pressed so sucn·ssfully by national organi1ations as to justify plac­
ing "yetnans' groups" in a ratq!;orv of their nwn. The Grand 
Army of the Rcptthlir. romposctl nf former l'nion soldiers. was 
an early example. with pensions for its mt·mhers the chic[ fruit of 
its labors . .-\ftcr \\'oriel \\'ar I arose the .\merican l.egion. the 
largest and politically most potent of the \"etcrans' organizations 
today. The \'etcrans of Foreign \\';ns. and. later. the American 
\'eterans of \\'oriel \\'ar II ha\"l' also npnatetl as dlcrtiYc pressure 
groups. :\11 of these an· primarily concerned with gm-crnmental 
action concerning people \\·ho haH' scr\-ctl in the armed forces: 
bonuses. disability payments. hospitali7ation. or educational bene­
fits. :\11 of them. howt'\Tr. also presume to speak for "American­
ism." In this aspect. they fall into the classiliratinn o( "patriotic" 
pressure gTotq>s. along with somewhat shriller but less inlluential 
bodies such as the Daughters of the .-\merican Revolution. 

Among the galaxy of other groups we have already noted some 
which might he classified as "ethnic" (the N:\.\CP) or "idealistic" 
(the ACI .l 1): in our later discussion of the political struggles O\'er 
particular public policies we will encounter more. E\-cry one of 
these organi1at ions. no mattn how yarious their aims, seeks to in­
fluence the making of gonTnmt•ntal derisions. f.ycry one of them 
is numerically a small. often a tiny. minority o[ the voting popu­
lation. Insofar as any one of them. then. shapes public policy. 
docs its success mark a departure from the democratic principle of 
go\-crnment by the people through the expressed will of the major­
ity of the people? 

The Reputation of Pressure Groups 

James 1\ladisnn \\·as not the last to imply that "factions," a term 
which included interest groups, \\'Cl't' both selfish and C\'il. In the 
late nineteenth century the word "lobby" ~ainccl a bad name [or 
itself. because it was in the "lobbies" outside the lc<rislati\'e cham-

" hers that the pressure group representatives were assumed to be 
bribing the lawmakers. At the turn of the century the noun 
"interests'' was in bad repute: it stood for powerful and wealthy 
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monopolies who allegedly bought governmental favors. In more 
recent times "lobby" and "interests" have become more respect­
able words but books have been written about g-cntknH'n ol)\·i­
ously up to no good ends, called "the pressure boys." llcm·ever, 
the notion that pressure t,JToups arc the "bad guys" in the picture 
is oversimplified and misleading. This must be obvious from the 
examples we have already considered. All of us have known doc­
tors and teachers, and most or all of those whom we han: known 
are worthy citizens; when they organize, and their org-anizations 
take political action, do they suddenly become evil? 

The first thing to remember is that a great many people sin­
cerely believe that what they want, what will benefit them, will 
also benefit the nation as a whole. "\Vhat's good for (;encral 
Motors is good for the country," said Charles E. \Vilson, president 
of General Motors, when he was nominated for secretary of de­
fense in 1953. Mr. Wilson was forthrightly speaking- his mind. So 
might labor leaders speak: laws ensuring the existence of a strong 
union would mean better wages for the members and this would 
be "good for the country." Often you may be apt to consider that 
your own economic well-being and the national welfare arc one 
and the same thing. You could be wrong, but you could still be 
honestly patriotic. Second, the pressure group provides opportu­
nities for participation by the ordinary citizen in the affairs of his 
government, beyond merely voting every two years. It insures 
that broad interests which might otherwise be neglected will at 
least receive some notice from the official decision-makers. In these 
respects, it seems to be a political instrument appropriate to a 
democracy. There are those who remind us, however, that the 
framers of the Constitution established a republic and distrusted 
democracy; that powerful pressure groups may exert economic 
coercion on their members and so themselves be undemocratic; 
and that the notion that pressure groups are desirous of the na­
tional welfare is frequently a delusion. Such reminders may tem­
per undue enthusiasm over the democratic role of pressure groups 
and provide a useful warning against permitting them to domi­
nate the political scene. But they cannot cause the clock to be 
turned back. Pressure groups are in politics to stay. And _b?th ~he 
representation of interests and increased individual part1c1patwn 
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arc consistent with the ckmocratic philosophy which has been 
prc\'alcnt in the l 'nitl·cl States since the days of Andrew Jackson. 

Third. as \\"l' ~hall st'l', most pressure gToups. in operation, ha\'e 
become less skaty and more rcspt·ctahk than in days of yore. 
There is still some outright nHlllt'tary corruption of the law­
makers, and there are more subtle hims of rewards and reprisals. 
But the ··g,.oup n·prcselllatin·s"-thc lobbyists-haYe achicn~d a 
reputable status in thl' capitals of many states and of the nation. 
"\Vhilc the methods of the 'old" lobby han~ not been cn·rywhere 
abandoned. the 'new' lobby is cn·rywhcrc respected. accepted, and 
causes few editorial writers to thundn. It is not dillicult to dis-

~\{ CO U N\RY · .... 

. ,,~Of ME-

Fitzpntrick in the St. Louis Post-Dispatch 

New national anthem 

This war-time cartoon (19·13) reflects indignation with any and 
all claims of private interests in a time of national danger. The 
fact remains that the various "blocs,'' so unattractively portrayed, 
were not necessarily or wholly forgetful of the public interest; 
we all tend to identify our own demands with those of the public 
good. 
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cover the reasons-active citizens arc themsel\'es caught up 111 the 
system while the passive citizen, if he pays any allelllion to it at 
all, sees nothing unusual in it." 3 

Methods of Pressure Groups 

An organization which wants a legislatin~ body to reach a par­
ticular decision in its favor may adopt cme or mon· of several 
methods to achieve its goal. 

First, it may seek directly lo jJemuule the lcgi.\lators. This can 
be attempted legitimately, or illegitimately, or by means that arc 
perhaps legal but seem a bit shady. In \Vashinglon, these days. 
proper persuasion is the usual method employed, the rq~istncd 
lobbyist laying data and opinions before conllllittees and incli,·id­
ual congressmen. This has become a part of the whole kgislati,·e 
picture, and will be discussed more fully when we deal with Con­
gress in Chapter 14. Direct persuasion, hcn\"C\Tr, has not always 
been just a matter of argument, of trying to convince the law­
maker of the justice of one's cause. Outright bribery is always 
possible and probably occurs on rare occasions in \Vashington, 
though it is a risky business as well as a dishonest cme. 

Between lawful persuasion and criminal bribery I ies a possible 
tactic which has helped some legislators bm has brought ahout the 
downfall of at least one representative in recent times and has 
prevented the passage of some legislation. This is the device of 
"paying off" a legislator not in cash for himself, but in the for!ll 
of d campaign contribution. Campaigns cost a lot of money. Many 
a congressman, planning to seck reelection, worries ahout how he 
is going to finance his next campaign. Along comes a lobbyist with 
a large check or a promise to make a payment-for campaign ex­
penses only, of course. \Vho knows how this affects the vote of that 
congressman on a bill in which the lobbyist is interested? It is 
legal to make campaign contributions, and the "contributor" has 
exacted no pledge from the lawmaker. But the business smells bad. 
So bad does it smell, indeed, that when in 1 !J!'>(i Congress passed 
a bill favored by the oil industry after a senator publicly declared 
that, shortly before the Senate voted on the bill, an oil company 

3 Donald c. Blaisdell. "Foreword," Annals of the Americall Academy of J>ulitietll 

cmd Social Science, Septemi.Jer, I 958, p. ix. 
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represcntatin· had olkrcd him a s~:,oo rampai~l contribution. 
President Fist·llltown kilkd the bill with a n·to. The President 
did so t'\Tn tlHHI~h ht· lud n·rommnH!cd that the bill he passed. 
He said that he rotdd not appron· lq~islation adopted in an 
atmosphere of suspit ion of briberY. 

Direct pnsuasion. then. can he corrupt or at best dubious. Inti 
is usually strai~htf,,n,·;ml and lq!;itimate. It is not the only way 
to inlhH'IH t' a k~i~Lttor. lHl\\"t'HT .. \It hough the elcrtetl rcpresenta­
ti\'es of the )H'''(lk ma\" he tkaf to logical or cmot ional argu11H'Ill. 
they cut hear HT\" rkarly the Yoin·s of their own constituents. 
~lost of them \\"alit to be reekctnl. ~lost of them. too. feel that 
they han· a duty. as rcprest·nLilin·s. to paY some heed to what 
the \'otns "hack hon~t•" arc sa\"in~ .. \ pressure group. therefore. 
may adopt the mt·thod of inr/irl'd f'~"~"·''lll5ion. arousi11g people in 
a particular rcpn·sclltatin·'s di~tril"l to write him. telegraph him. 
telephone him. pounc\ him ,,·ith dcma11ds that he Yote for the 
measure \\·hich the group w;mts passed. 

A third pressure gmup tcch11ique is acli1•c jlllrlicijHIIion in till' 
electoral Jn()("l'SS. l.o11g ago, bdnrc the days of the Eighteenth 
Amendment and its prohibition of the sale of liquor, thr "tem­
perance" forces used this method with great dlcct. \\'here the 
cause of prohibition had numerous adhncnts. its leaders judged 
candidates for Congress on the basis of whethe1· they were "wet" 
or "dry." The largest organi1ed "dry" group. the :\nti-Saloon 
League. then went into the political campaign urging the ekction 
of a "dry" or. at least. the defeat of a known "wet." regardless of 
party-regardless. ton, of any other issue. :\s in those clays tem­
perance and prohibition were causes which stirred men and 

women to true nusadino· fcryor. the tcm1wrance forces could ,., 
swing elections by their unity and ardor. Cradually more and 
more men in Congress wnc, if not personally "dry," at least un­
willing to risk the enmity of the :\nti-Saloon League and its ally 
the \Vomen's Christ ian Temperance llnion. Thus the prohibition 
forces triumphed, not by persuasion in the capitol but by their 
power at the polls. 

In more recent times, the most dramatic usc of this technique 
nation-wide was in the congn·ssional elections of l ~)!"'JO, when the 
American 1\Icdical Association went directly into Yarious contests 
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for representative and senator, aiming always to defeat candidates 
who favored any form of governmental health insurance. Some 
doctors who had never before been interested in politics dashed 
by airplane to political meetings, carrying the message to the 
voters-always, essentially, the same message: "Senator X is for 
socialized medicine; vote against Senator X." In countless homes 
which doctors visited, they left with their prescriptions a printed 
political message-vote against Senator X. Doctors' wives tele­
phoned voters by the thousand-all with the same message. Here, 
with a vengeance, was political action by an interest group. 

In actually intervening in campaigns, or in scaring a leg-islator 
by threatening to do so, a pressure group can be effecti vc even 
though it is small. \Vhere a legislator faces a close figlll for re­
nomination, or in a district in which party strength is almost 
evenly divided, a few votes make the difference between victory 
and defeat. A few energetic people, campaigning ardently for a 
cause they deem noble and against a candidate they imagine to be 
utterly evil, can sometimes swing the balance. 

A fourth technique, less direct, continues over long periods of 
time rather than being concentrated in a few autumn weeks: the 
method of seeking to create a favoralJle atmosjJhere of public 
opinion. Here again the AMA furnishes an example. During the 
several years when President Truman was urging the passage of 
a health insurance bill, you could hardly pass a drugstore window 
without seeing in it a reproduction of a famous and emotion­
laden paintina called, simply, "The Doctor"-a picture of a wise, 
kindly, beard:d medico at the bedside of a child, with the parents, 
in the semi-darkness, placing all their trust and hope in him. The 
AMA used this picture as a symbol of the private practitioner, 
whose practice and, presumably, whose patients were threatened 
by Mr. Truman's dark and dangerous plans. The organization 
hired a successful public relations firm to "spread the gospel" as 
well as to plan and advise in both persuading congressmen and 

fighting electoral battles. 
On a long-range basis have been many organizational efforts­

regular radio and television programs, sponsorship of essay con­
tests, magazine and billboard advertising, and the publication and 
wide distribution of innumerable books and pamphlets. Modern 
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examples include the weeki\' tek\'ision shows of larg-e unions such 
as the stceh,·orkns and automobile workers: the electric power 
industry's full-page adHTtist·ments in monthly mag-azines, designed 
to dramati1c.: the alkgcd unfairness of go\'crnment competition in 
dcn:loping- and sdling- electric power; and the continuing efforts 
of the :\mcrican l.t·gion and the :\ational Association o( l\lanu­
faCLurers to fostn certain attitudes among the school children 
o( the land. The :\merican Lc<•ion seeks to inculcate l)atriotism 

'"' through essay colllt'sts and the like. The i'\:\l\1 promotes a feeling 
of satisfaction with the system of pri\'ate economic enterprise. All 
of these \'arious efforts haYc two objectives: to create good will 
for the organit.ation and to bring- people around to their point o( 
view. In the last analysis, it is the n1tes which matter. And as the 
NAI\1 pointed out in cmphasiting its school program, "\Ve rely 
on the schools to make citil.t'ns. Thirty millions of voters of [ten 
years hence] arc in our schools today." 

\Vc haH' lltl\\' nmsidcred four methods of persuasion in terms of 
legislative decisions. Aside from logical persuasion and crass brib­
ery, all of them arc based on what we have called "electoral poli­
tics." Campaign contributions. outpouring-s o( letters from 
constitucllls, direct participation in campaigns, the cultivation of 
popular support even among future \'oters: all these methods are 
subject to the ultimate test of the ballot box. As long as we have 
free elections ancl people want to be elected, all are likely to re­
main in frequent usc. 

Legislative aCLion is only one form of governmental decision­
making. Many significant decisions arc made by the executive 
branch as well as by the Congress. The nature of the presidency 
and the respect in which that onl.ce is held insulate the \Vhite 
House from direct lobbying, unless the President wishes to listen 
to the interest group spokesmen. This "unless," however, is im­
portant. Early in Franklin D. Roosevelt's ftrst term, a prominent 
banker was asked to explain his personal bitterness toward the 
administration. "\Vhy," he replied, "until now we've always been 
invited to the \Vhite House and could talk to the President when­
ever we had something to say. But now this man won't even listen 
to us!" At the very least, interest groups want "access" to the cen­
ters of onlcial power. Therefore, they are not unconcerned with 
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presidential nominations and elections and often try indirectly to 

influence presidential appointments, especially to the agencies 
which regulate industry. rviore directly and continuously. they arc 
involved in the day-to-day decisions made by such rq;ulatory agen­
cies and other executive deparlments. The dforts of group spokes­
men do not stop with formal appearances and argun!L'nts before 
these rule-making bodies. The rule-makns t IH:msc I n·s oft en come 
to lean heavily on pressure group repn:sentat in·s for ex pen infor­
mation; and in the course of time personal fricnclsltips are likely 
to be established between people whose work brings them con­
stantly together. The conscious cultivation of sttch friendships is 
one part of the job of many a successful lobbyist. 

The third main area of governmental decision-making is. of 
course, the judicial branch. Here the ordinary lobbying tactics 
would boomerang, for any self-respecting judge is thoroughly 
aware of his duty to be impartial. Furthermore, courts are not 
like legislatures; they cannot provide remedies for social ills on 
their own initiative but must confine themselves to deciding dis­
putes-"cases or controversies"-formally brought before them l>y 

contending litigants. Some groups, such as the American Civil 
Liberties Union and the National Association for the Ath·ance· 
ment of Colored People, through their attorneys, orten participate 
in litigation and even plan it; but this is normal legal representa­
tion, not to be confused with the other persuasi\'C tactics of "pres· 
sure politics." The N :\AC:P, to be sure, has been credited or 
charged with influencing judicial conduct by the indirect method 
of altering the climate of public opinion, in fa,·or of equal rights. 
through a long campaign of civic education or public relations. 
Judges, however, although not impervious to public opinion, are 
not necessarily or quickly responsive to it. Aside from normal legal 
argument, therefore, pressuiT groups' inlluence on judicial deci­
sions must be so o-radual slioht, and uncertain that few or<n•aniza-n , n 

tions try to exert it. 

What Makes a Pressure Group Effective 

The factors of success in pressure group actlvJL!Cs are being 
studied, analyzed, and measured by many scholars. Oddly, political 
scientists wer<: slow in rea I izing the sign i licancc of interests in 



Interests and Pressure Groups I 239 

politics: not until I ~Hl~ was the central role of interest ~roups 
widely recog-nitcd. 1 and not for many years after that were many 
serious stud ics made of t hci r ani ,.it ics. :\s for measuring the cle­
ments which produce success. any such unckrtakin~ is fraught 
with great diflicuhit·s. There arc too many "\'ariablcs," as the 
social scientists put it. \\'hat \mrks for one group under certain 
circumstances may fail tommTow under only slightly \'aried con­
ditions. \\'e can. ho\\·cnT. identify a number of factors which, 
alone or together. arc likely to make one organi1ation more dTcc­
tin~ than another. \\'c cannot nin· an\' factor \)articular wci!!ht. 

,...., J ~ 1 

hut there is t•nough n·idt·ncc to say that a gToup's success may well 
depend on its numnical silt'. cohesion, program, internal organ­
ization, leadership. and financial n·soutn·s. 

SIZE. :\n mgani;ation like the .·\Fl.-CIO, with about 1-l.OOO,OOO 
members. starts of!' with the ach·antagc of numerical strength. Ob­
,·iously. the more people that belong to an organitation. the 
greater its potential impact. In national a!Tairs. a group of 1400 
people would han· two strikes against it-though as we ha\'C just 
seen e\·en a small group may he dferti\'e, if it is located in a politi­
cally crucial spot. 

Co11 FsJo:-;. The \\'ea k ness of a \-cry Ia rge organization is that the 
more people who belong to it. the less unified it becomes. Differ­
ences of opinion become substantial. and the \-cry hugeness of the 
group makes a pnson feel that his own membership in it is oE 
little significance. llnahlc cll'ecti\'C·ly to influence the ~roup's deci­
sions, he may well lose interest and make no effort to further its 
progTam. These diflicultics arc compounded when the organiza­
tion is a leag-ue or combination of smaller groups and member­
ship is therefore indirect. In the last analysis, group dfecti,·eness 
depends on all or the great majority of the group standing to­
gether. A small cohcsi\'e organi1ation. whose members will all Yote 
as the group decides. can he more cffecti\'e than one "·hose seem­
ing numerical strength is dissipated by internal differences. 

PROGRAM. Because cohesion is so important, a group's effective­
ness may be predicted on the basis of "·hether its program is one 
which enlists the united enthusiasm of all its members. Them·eti-

4 The ~round-breaking work was that o£ A. F. llentley, The Process of Got>an· 
mwt (Chicago: Uni\'ersity o£ Chica~o Press, 1900). 
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cally, at least, it would seem that the advantage lies with the or­
ganization which has a single, easily understood goal. One dear-cut 
purpose, such as to prohibit the sale of liquor or to obtain bigger 
old-age pensions, brings together the people who want these 
things: and once organized, they are likely to stay together as long 
as they all have one common objective. Conversely, an organiza­
tion which adopts an eight-point program ranging from national 
policy in the Far East to the internal reorganization of the U.S. 
Children's Bureau is opening the door to internal dissension and 
defection. The more single-minded the program, the more co­
hesive the organization is likely to be. Even a united group, of 
course, will not achieve much quickly if its program is utterly 
inconsistent with the general beliefs and customs of the people; 
yet endless persistence has sometimes changed unpopular causes 
into victorious ones. Nor will a group which exists essentially for 
a limited purpose be as persuasive when it strays far afield, even 
though all its members are agreed. For example, the Al\IA, being 
composed of doctors, carries great weight on issues directly con­
cerning health and medicine; its opinions on highway construc­
tion or Far Eastern policy would presumably he much less influ­
ential. 

ORGANIZATION. More than one group in our history failed for 
years to realize its political potential by neglecting its own organ­
izational structure. Often it employed a part-time "executive 
secretary" whose office, as the saying goes, was in his hat. Its mem­
bership lists were kept in desultory fashion, dues went uncollected, 
and the members merely talked or listened to each other at "in­
spirational" annual meetings. The great move toward more formal 
organization got fully under way after World War I. More and 
more groups decided that to be effective, they must have a full­
time paid staff and permanent headquarters. As a group's success 
came to depend increasingly on its ability to furnish full and accu­
rate information, the headquarters staff was expanded to include a 
research department. To inform officials, their own members, and 
the public, publicity bureaus were established and periodicals pub­
lished. The tremendous and relatively recent development of 
formal organization is reflected by many handsome edifices in 
Washington-which are still a-building. 
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LFAilF.RSIIJI'. If one prereq 11 isite for success is the institution of 
a full-time. well-paid position at the controls, another is the selec­
tion of tilt' right man to !ill it. The strength of many an organiza­
tion can he assesst'd only in tnms of the personal effectiveness o( 
its cxecutiYe director or salaried president. Individuals of ability, 
personal force (sometimes rmhlessness). and political acumen have 
built some pressure g-roups into dynamic forces. They have so 
dominated their org-anizations that in the public mind their names 
have become inseparable from the gnmp they lead-witness 
John L. Lewis and the l 1nited ~line Workers, 'Valtcr Reuther and 
the United Automobile "'orkers, or the late Edward A. O'Neal 
and the American farm Bureau federation. After a weak organiza­
tion has hecomt' pownful thanks to ahlc leadership, it may nm 
for a while on its own steam. with less colorful men at the top; 
but its continuing- influence is likely to depend in part on the 
ability of the men who manage it. 

FINA:-.:CE. A national pressure group cannot be really effective 
without money. I lcadq uarters, salaries, research staffs, publica­
tions-all these cost plenty. l\lore than twenty years ago, in the 
middle of a prolonged economic depression, the National Associa­
tion of l'vfanufacturers was said to have spent S36,000,000 on one 
phase of its public relations prognm alone-publishing pamphlets 
describing- the virtues o[ free enterprise and distributing them to 
public schools all over the country. The 19-18-1951 campaign of 
the American i\ledical Association, directed by a California public 
relations firm, cost at least S·l,678,000. Oflicial reports for a single 
year, 1957, show expenditures, only for actual lobbying activities 
in Washington, such as the following: 

Campaign for 48 States (essentially a league 
of business interests wanting a smaller 
federal budget) 

AFL-CIO (labor) 
American Farm Bureau Federation (agriculture) 
Southern States Industrial Council (business) 

$138,331.14 
134,986.65 
99,918.00 
98,865.63 

In the first six months of 1959, 137 business groups reported 
lobbying expenditures totaling $855,538; 34 labor groups, $396,-
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265; 18 farm groups, $156,173; and 15 professional organizations 
(with the NEA the largest spender), SIGH, I :~G. 

Where does this kind of money come from? For mass organiza­
tions, membership dues can make up most or all of it; a union 
with hundreds of thousands of members, or a combination of 
unions with many millions, can fill sizeable treasuries while keep­
ing individual membership dues reasonably small. A smaller hut 
substantial organization like the NAl\1, almost all of whose lfi,OOO­
odd members are corporations large and small, can raise great 
sums through higher dues and special contributions when needed. 
The AMA financed its campaign of l!HH-EJ!>l by a special S:!!"J-a­
year assessment on its members; as dcliance of the .-\:\1:\ could cost 
a doctor his practice in some local hospitals and even cause \·in ual 
professional ostracism, most doctors paid up. Sma II organizations 
whose members are not rich and cannot be coerced must depend 
on dues and occasional contributions to meet their modest 
bud0o-ets. In view of the 0 <rreat financial j>ower of their hi•nrcr or 

\""'),""') 

wealthier competitors, the wonder is that they arc efl'ect ivc at all. 
But although "money talks," people can talk too-and somct imes 
the little fellow can be persuasive after all. 

It is so easy to imagine pressure gToups possessing all of the 
foregoing attributes of success that we may forget that even such 
groups are not all-powerful. They are limited by several factors. 
For one thing, they compete with each other. For another, they 
are composed of individuals who, like that old Virginian colonel, 
have within themselves a conflict of interests and loyalties. Com­
paratively few people put heart and soul wholly into one organiza­
tion for a lifetime. They belong to several, and their attachment 
to any one, over a period of time, is more likely to he lukewarm 
than intense. Finally, pressure groups operate on a political stage 
where both law and custom have given the political panics the 
main spotlight. 

Pressure Groups and Political Parties 

The crucial distinction between a pressure group and a political 
party lies in the fact that the latter seeks control of the govern­
ment by electing its candidates to office and the former does _not. 
A local party organization, or party leaders in Congress, at times 
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act like a prcssttrc g-roup. thrcatcnin~ or cajoling or otherwise 
trying to pnsuade a p;nt icubr legislator to \'otc the way they 
want him to .. \ pressure group occasionally throws itself into an 
dectoral campai~n and so. for a brief period, resembles a party. 
But the basic distinnion remains. The party is the acti\'e con­
tender for ollin·-oflice which is gained by getting the most \'Otes. 
Therefore, the party dqll'nds for SlllTCSS on winning popular 
support for its candidates: if possible. a popular majority. The 
pressure group. on the othn hand. cannot by itself muster any 
popular majority. Its membership is small. Its objcrti\'e is not full 
control of the gonTnnwnt. but sat is factory gm-crnmental decisions 
on matters it deems most important. For success it depends chiefly 
on holding a nit ical balance of pnwn in closely contested elec­
tions, on its direct influettn· on a few key lawmakers. and on the 
personal pnsuasin·tH·ss of its spokesmen with others. Only sec­
ondarily docs it try to sway public opinion as a whole. and any 
such dforl is necessarily limited to the richest organizations. The 
pressure group, in representing interests atHl pro\'iding for politi­
cal participation, may be, as we han' noted. a democratic instru­
ment, but insofar as it gains inlluencc by short-cutting the normal 
process of majority elections, it seems anachronistic in a demo­
cratic system. The recognizable instrument of a democratic polity 
is the political party. 

As we have seen, ho\\'l'HT. pressure groups arc concerned about 
who gets elected to oflicc n·cn though elections arc nm on a party 
basis, the candidates of one party opposing the candidates of 
another. Not only that: pressure groups seck fa\'orahlc action from 
a Congress organized along party lines. \\·here the congressional 
lcadns arc party leaders. The President. also. is among other 
things a party leader. Now. no one can ever be absolutely sure 
which party will win an election. and the loser this time may be 
the winner next. 1\lost pressure groups, therefore, want friends in 
both parties. They also want to keep their own membership 
united. l\lany people consider themselves to be Democrats or 
Republicans for reasons quite unconnected with the goals of the 
interest gmups to which they may belong; if one such group 
formally became a constituellt part of the Republican party, many 
of its Democratic members would resign in a huff-and vice versa. 
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So most groups active in campaigns have tacitly adoptecl the non­
partisan policy announced long ago by Samuel Gompers, first 
president of the American Federation of Labor: "Rcwarcl your 
friends and punish your enemies." 

These friends and enemies may be candidates for ofiice, bear­
ing either party's label, or they may be aspirants for nomination 
by either party. As the final election is between party nominees, 
a pressure group may find that its first political task is to get its 
friends nominated. It may, therefore, inject itself into pany pri­
maries, those "nominating elections" in which the party standard­
bearers are chosen; it may even try to influence the nomination of 
presidential candidates by national conventions. Thus in 1 ~H8, 
delegates to the Republican convention were warned by an organi­
zation called "The Oregon Physicians Fighting Political Medi­
cine" not to nominate Governor Harold E. Stassen of :Minnesota, 
whose remarks about health insurance had displeased them. And 
at the Democratic convention of 1952, Vice-President Alben \V. 
Barkley believed that he would be nominated for President until, 
according to him, a number of labor leaders informed the dele­
gates that in their opinion he was "too old" and hence unaccepta­
ble to them. 

At the national party conventions, the pressure groups arc inter­
ested not only in the nominations, but in the platforms or pro­
grams adopted by both parties. Seventy were represented, for 
instance, before the Republican platform committee in 1952, 
arguing for or against the inclusion of particular "planks" or 
items in the program; and these formal appearances were prob­
ably only a small part of some groups' efforts to influence the 
committee members. Many of the same representatives, after pre­
senting their case to the Republicans, obtained a similar hearing 
when the Democratic platform committee met a fortnight later. 

Pressure groups, then, concern themselves with party activities, 
because what the parties do-the platforms they adopt, the candi­
dates they nominate, the leaders they select-profoundly affect 
the decisions made by government. The parties, in turn, depend 
for success on their appeal, if not openly to pressure groups, at 
least to the broad interest "groupings" within which the pressure 
groups have originated. Seldom can either afford to make an 
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enduring alliance with the other: the pressure group because out­
right permam·nt part isamhip would diYide its membership, the 
party because it must appeal to so many interests that oflicial 
federation with one group would alienate many \"Oters. So al­
though pressure groups and parties need each other, they keep 
their formal distance, remaining both riYals and collaborators. 
Surely it is nut surprising that "pn.'ssure politics" is a familiar 
catchword to describe our political system-but the older phrase: 
"party politics," is at least as descripti\·e. :\ware of the existence 
of interests as fundamental in politics and of the e!Tccti\·eness of 
pressure gToups in promoting those interests, we advance now 
to consider the strange phenomenon around which our whole 
electoral structure is built-the political party. 



The Political Parties 

"A body of ~en lll~ited for promoting by th:ir joint ~n<leavors 
the nauonal mtcrest, upon some parucular prmci plc in 

which they are all agreed." That is the famous definition of a 
political party propounded hy Edmund Burke, a British states­
man, over a century and a half ago. Read it over-think it over. 
Does it seem to define something other than a party-something 
about which we have just been reading? Assume that, as so often 
happens, the people who form an organization for one special 
purpose are convinced that their goal is in "the national interest" 
and that their ends are to be attained thrmwh oovernmental n o 
action. \Vhat have they formed-a party? Or a pressure group? 

Burke's definition does, indeecl, seem to fit a modern pressure 
group. ·when it was first expressed, it may have described political 
parties in Great Britain-for in those days, there was no mass 
electorate. Comparatively few people were qualified to vote. A 
party, then, was not a great agglomeration of citizens scattered all 
over the country. It was a jJarliamenta?·y groujJ-a body of mem­
bers of Parliament united to push or obstruct particular policies. 
In contrast, in both Great Britain and the United States today 
the great parties are popular parties which arose in the last cen­
tury along with the spread of popular democracy. The parties 
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include not just ll'gi~lators. but millions and millions of \'Oters 
spread ano~s the length ;md breadth of the land. 

Can any such huge l'IItitv be called "a body of men united?" 
\\'c han~ just Sl'l'n that all manner of \·arious and competing 
interests di\ ide pl'oplc: docs a party unite them again? Current 
Amnican histury Sl'cms to c1st gra\'e doubts on that proposition. 
In the first placl'. a party that sl'eks control uf the goYcrnment 
must cotHcrn itsl'lf not \\·ith just "some particular principle." 
hut with many pressing i ... sUl'S of foreign atHl domestic policy. 
And as we haH· just sl'cn. the more numt·nnts the issues upon 
\\'hiclt an organitation 111ust takl' a stand. the more certain the 
difliculty ol kcl'ping pl'oplc united in that organization. In the 
second place. a national pany must try to include people who 
obviously stan oil' \\·ith dillnent \'icwpoints because of the wide 
geographical dillctTIHTS among them. If it docs include them. 
can it du so and still claim to speak for a group unite(\ nn some 
particular principle? The prilc of being a mass party in the United 
States is almost always lack ol unity and coherence. Parties exist, 
bm hardly fit into Burke's pirt me of "a body of men united." 
Senator Eastland of :\lississippi is pro-segregation and anti-labor: 
Go\'ernor \\'illiams of :\lichinan is anti-se\.!Te\.!·ation and Jll'O-Iahor: ....... . ... 
yet they both arc-or wne. anyway, as late as I ~HiO-clected leadns 
in the Demonati<' pany. In tl.le \~l:"'JO's, .Jacob .J;l\its. a helit·nT in 
ci\'illibenics. was a Republican senator: so \\·as .Joseph I\lcCarthv. 
Such drasti<' itllnnal di,isions of opinion are quite typical of both 
our major parties. 

In sharp <'ontrast to Burke's definition is one formulated some 
years ago by a S<'holar who obsern·d its !laws and despaired of 
finding any "unifying principle" in either party. lie was the late 
E. M. Sait, who said that a party is "an organi1.ed g-roup that seeks 
to control the personnel and policy of the go\'ernment." The 
trouble with that definition is that it is too narrow, in two aspects. 
First, is an American party really an "organi1.ed gToup"? It ill­
cludt·s organized g-roups, which we will discuss later in this chapter. 
But it also includes millions of men and women who arc not 
"organized" and who do not form a gToup in any normal sense 
of that word, yet who consider themselves Democrats or Repub­
licans as the case may be. Second if the only thino· that makes a 

' b 



248 I The Political System 

party tick is a desire for power, why should those millions feel any 
loyalty to either party? They won't obtain office or influence 
policy; they are busy making a living, and their only political 
activity is voting on election day. Yet they consider themselves 
partisans-and they prefer one party to the other. They must 
think, then, that there is some difference between the parties­
that one stands for something better, in their eyes, than the other. 

They tend to believe, in other words, that there is at least a 
lingering grain of truth in the old Burkean definition. But many 
also realize that Sait's less idealistic phrase may include much 
truth. Many Americans, therefore, priding themselves on their 
realism and independence, claim that they are nonpartisan. 
Alleging that there is no real difference between the policies of 
the parties, they say that they "vote for the best man, not for 
the party." The astonishing thing is how consistently one person 
finds that the "best man" just happens to be a Democrat while 
for another the "best man" is almost always a Republican. Studies 
of election returns show that while many people "split their 
tickets," and many others switch easily from one party to the 
other, most voters vote either Republican or Democratic pretty 
consistently over the years. Furthermore, both private polls and 
official registration figures indicate that most voters consider them­
selves to be either Republicans or Democrats. Rightly or wrongly, 
these voters think that there are reasons for their preference­
reasons presumably to be found in the promises and the records 
of the parties. In our effort to discover what a party is, let us turn 
briefly to those records and consider why it is that for a century 
there have been in this country just two major parties, with which 
millions of voters have felt at least some sense of affiliation. Then 
we will examine the other picture of a party as essentially an 
organized group hungry for office and power. 

"UPON SOME PARTICULAR PRINCIPLE" 

The Development of Party Attitudes 

THE BEGINNINGS. Thomas Jefferson is hailed by Democratic 
politicians as the founder of their party-even though Jefferson's 
original party was called "Republican" ("democratic" then having 



The Political Parties I 249 

a dangerous somHl to respectable cars) and was organized before 
the days of mass participation in the political process. The Con­
stitution made no prm·ision for parties and George \Vashington, 
at least, abhorred the idea that they would arise. Yet they were 
inevitable. In a frl'e legislature, some men arc bound to unite 
on "some particular principle." and others to unite against them. 
Likewise in free cll·ctions. someone is bound to realize, as Samuel 
Adams did in colonial Boston. that those who organize and vote 
together can often elect whom they like to ollice. 

Actually the first political party in the United States was a 
legislative party in the Burkean sense-the so-called Federalist 
party of the 17!10's, whose intl'llectual leader was Alexander 
Hamilton. A majority in the Congress agreed on the policies of 
the Washington and Adams administrations (1789-1801)--central­
ized financial leadership, encouragement of manufacturing, a 
tariff on imports, peaceful settlement with England, hostility 
to revolutionary France, and, finally, the condemnation and sup­
pression of strong criticism of the g<.)\"ernml'nt. This congressional 
majority exuded an air o[ respectability. Like the Philadelphia 
convenLion, it spoke for major property interests. Its philosophy 
was simply stated by John Jay: "The people who own the coun­
try ought to govern it." Controlling Congress, the Federalists, 
largely through Hamilton's persuasive skill in dealing with Presi­
dent \Vashing·ton, soon captured the executive branch-and after 
that, the judiciary, as the President nominated "sound men," i.e., 
Federalists, to judgeships. Jay himself became Chief Justice of the 
United States. 

Against the Federalists' policies stood the congressional minor­
ity, at first informally called "Anti-Feels." They spoke for the 
agrarian interests, the exporters, the people who feared a strong 
central government as a threat to freedom. The cleavage was both 
economic and ideological, and it was deep. It became fierce and 
bitter when, in 1798, the Federalists sought to perpetuate their 
monopoly of power through the Alien and Sedition Acts. 

Jefferson's original contribution to party-building lay in the 
fact that he went outside of the nation's capital and took his case 
to the people. He did this partly by writing thousands of letters­
a prodigious task in those days when there were no typewriters and 
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carbon paper and mimeographs-and persuading ":\nti-Fcds" to 
organize in their own states for the next election. His persuasion 
was the more effective because the time was ripe. The nature 
of the issues aroused men's passions. The .Jefferson ian party­
called first, Republican, then Democratic-Republican, and e\'en­
tually Democratic-arose out of the deeply felt need to oppose 
the policies of those who controlled the government. 

The same kind of need gave rise to the Republican party which 
we know today. It was organized in lR!'i-1. By that time, of course, 
the issues had changed. So had the Democratic. party. From an 
amalgam of "little men" in the north, southem planters, and 
frontiersmen exemplified by Andrew Jackson, th<' Democratir. 
party had become increasingly the political instrument of the 
southern planters. By 1844, party control had mme firmly into 
the hands of the cotton-growing, slave-owning group. ancl by the 
mid-1850's that group, bent on the expansion of slavery westward 
into the newly developed territories beyond the 1\lississippi, had 
gained virtual control of all branches of the national government 
as well. 

Now it is true that by this time, "Jacksonian democracy" with 
its overtones of social equality and its increased exercise of the 
suffrage (for men only, however!) had brought mass parties into 
existence, and the Democrats had recognizable partisan opposition. 
Their opponent was the Whig party. The Whigs, however, based 
their strength on distinguished leaders such as Senators Clay ancl 
Webster, and on the financial interests which hated Andrew 
Jackson and favored the old Hamiltonian policies of a national 
bank and a protective tariff. As the southern Democrats pressed 
for slavery's expansion, the old \Vhig leaders died and the old 
anti-Jackson issues became insignificant. A great issue-slavery's 
expansion, containment, or abolition-stirred men's hearts and 
minds: but the opposition party, the Whigs, first sought compro­
mise and then found it impossible to unite on any side of the issue. 
So once again there was a deep and bitter cleavage, and a vacuum 
where opposition pressure should have been exerted. Politics ab­
hors a vacuum: into this one quickly came the new Republican 
party, formed of old \Vhigs and many northern Democrats who 
wanted the spread of slavery stopped. The Republicans had no 
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Jefferson to guide their org:mization, but they had a burning 
cause. 

This hrid an nuut of thl' hl'ginnin~s of the Democratic and 
Republican parties is not indudt'd hcrt' simply as a matter of 
historical intnl'st. It may hl' significant as an indicator of the 
conditions which must exist il. in the future, any ctrective new 
national party is to arise. In both instances. one party or faction 
was dominant in all threl' hranchl's of the goYernmcnt. Each time, 
the dominant gToup's policies, Yigorously pushl·tl. exdtcd the 
vehement emotional oppo~ition of great numbers o[ citizens. 
\\'hen the old Fednalists were in romrol. the need to makl· this 
opposition dkctiH· was met hy thl' nl'ation or a new ri,·a\ party. 
\\'hen the southern Dt·monats Wl'rt' riding high. the ri,·a\ part~· 

cou lei not e\·l'n agn·t· that t hl'v should he unhorsed and olkrl·d . . 
no alternati\'l· progTam or its own: arronlingly. another upposi-
tion party was estahlisllt'd. \\'e ran at kast guess, therdore. that 
our present two panics will rt'main the major panics in the 
country at least until and unless (I) one or tlwm has full control 
in Washington; (~) the party in control pursues strong pnlicies 
which arouse searing rt'st·ntml'lll in millions or hearts; and (:n the 
minority party fails to light for oppositl' policies or c\·at\es the 
burning issues altogether. 

AI·TER TilE CJ\'IL \\'Ate The \\'ar Between the States gave to 
the nation a new hno and to the Republican party a new issue­
the prcser\'ation of the llnion. It was rollowcd hy a ~real expan­
sion west ward. typified by the compktion of the transcontinental 
railways. The three post-bellum decades were the era of unbridled 
"venture capitalism," with mammoth corporate enterprise chang­
ing the face of American business. Private rorttllll'S and monop­
olies grew to enormous size, and so much economic power was 
wielded by in\'cstment bankers that l'\ew York's \\'all Street, 
where their ollices were located, became a symbol o[ concentrated 
wealth. 

During- this period the Demonatic party. stigmatized contin­
ually as "the party of rebellion," had abo\'e all else to be respect­
able. Furthermore, it responded to the dominant interests of the 
time as readily as did the Republicans. For thirty years they were 
both "business" parties. Because the exporting South was still a 
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major factor in the Democratic party, the Democrats were mod­
erately opposed to the Republicans' desire for a high tariff, but 
otherwise the party conflict was largely a sham battle, at least in 
terms of issues. Even in personalities, there was little clifiercnce 
between them. The Democratic leader of the 1 !:liO's, Samuel J. 
Tilden, was a wealthy corporation lawyer. The only Democrat 
elected President in this thirty-year span, Grover Cleveland, was 
a solid conservative: except for the tariff, he was squarely on the 
side of the financial giants and industrial magnates. 

As we shall see in more detail in Chapter 18, however, this was 
also a period when gaping fissures appeared in the economic sys­
tem. The fortunes of the mighty contrasted ever more sharply with 
the poverty of the farmers and the factory workers. The latter 
sought to organize for economic action, but the forces of govern­
ment-including Cleveland's administration-were against them. 
The farmers put their hope of economic salvation not into organi­
zation, but into political action to obtain an inflationary monetary 
policy. They demanded that prices be raised through increasing 
the supply of money by the free coinage of silver. 

SINCE 1896. The period when it was reasonably accurate to say 
that the parties were "just alike except for the tariff" ended 
abruptly on July 10, 1896, in Chicago. There, on that day, the 
embattled farmers of the west gained control of the Democratic 
party and nominated a young orator, William Jennings Bryan, for 
President. Bryan was for "free silver": later he was to speak for 
the nationalization of railroads and the protection of labor's right 
to organize. He put a lasting imprint on his party. He infused it 
with a readiness to experiment, a willingness to usc the powers 
of government affirmatively to cure the real or fancied ills affect­
ing the body politic. In one sense, this meant turning away from 
Jefferson and Jackson, with their dislike of strong centralized 
direction of affairs from Washington. In another sense, Bryan 
brought the Democrats back to the Jefferson-Jackson path, making 
it once more a party whose chief appeal was to the humble folk 
who felt that they were at a disadvantage economically, in the 
factory or on the farm. 

Many traditional Democrats disagreed with Bryan, and the 
party did not always follow his leadership. Nevertheless, in the 
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twentieth century, the Democrats have won the presidency only 
with candidates who made his kind of allinnati\·e, prag1natic 
appeal-their critics might say demagogic appeal-to masses of 
people, who railed for vigorous action and proclaimed their 
readiness to "take arms against a sea of troubles." 

The nomination of Bryan did not change the character of 
Republican policies, but did serve to make the Republicans more 
than e\'er the party of the so·ralled sound business interests; fol 
Bryan's initial campaign was waged on the issue of drastic mane· 
tary inflation, an idea which scared the daylights out of the leaders 
of industry and investment banking and also many moderate men 
of all the trades and professions. So in 1896, with sound currency 
at stake, big business mm·ed openly to the center of the Republi­
can stage. Marcus I-Ianna of Ohio, a steel "tycoon" as we would 
call him toclay. virtually took command. For the first time, mil­
lions of dollars were raised and spent-to elect the Republican 
candidate, McKinley, and sa,·e the integrity of the dollar. From 
that day to this, in every presidential campaign the Republican 
party has always been able to obtain much larger campaign funds 
than its opponent. 

Now, however, let us heed one solemn warning. 'Ve must not 
assume that the Republican party is "a body of men united" to 
promote the purposes of business and uphold conservative prin­
ciples 1 or that the Democratic party is the political ann of labor 
and utters liberal or radical doctrine with a clear and single voice. 
On domestic issues, both parties are divided within themselves. 
Among the Democrats in Congress, for instance, the pro-labor 
programs of Presidents F. D. Roosevelt and Truman were opposed 
by many southerners and a few northerners, too. The Republican 
party in the 1940's and 1950's was likewise plagued by internal 
disagreement: some Republican leaders were ready to assume that 
the measures of Roosevelt's New Deal were here to stay, whereas 
others wanted to fight the battles of the 1930's all over again and 
denounced even the moderately conservative administration of 
President Eisenhower as "socialistic." Journalists, adopting the 

. 1 In January, 1959, the chairman of the Republican National Committee told 
h1s fellow Republicans that "we must change the false image of the Republican 
party as the party of big business, the party of the vested interests." 
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language of European politics, thus found it easy to speak of left 
(liberal or radical) and right (conservative or reactionary) wings 
in both parties. The fact remains that in general, for the last 
sixty years and more, Democratic policy at the national level has 
been more in favor of change than has Republican policy. 

In this very brief bit of party history we ha\·e ldt to the last 
two great areas of policy formation whid1 today, as in the past, 
tend to destroy party unity. One of these is the \\·hole field of for­
eign policy. On such questions as collective security to stop :'\ati 
aggression in the 1930's and aiding Britain in the carlv I !l IO's, 
both parties split, vigorous opposition to Roose\'C It's "i 11 tern at ion­
alist" course coming from his fellow Democrats such as Senators 
\Vheeler of Montana and \ Va Ish of I\ I assach usells. as \\'l' II as from 
many, but not all, Republicans. More recently. President Eisen­
hower on several occasions received less congressional support, on 
foreign policy issues, from his fellow-Republicans than from Dem­
ocrats. The other great divisive force, disturbing the Democratic 
party's solidarity, is the difference of opinion concerning the status 
of the American Negro. This broke the party asunder a century 
ago; it has continually threatened to repeat the process ever since 
\Vorld War II. 

The Foundations of Partisanship 

In a great nation of approximately I RO,OOO,OOO people. \·otcrs 
are so numerous and their interests so diverse that a national party 
can hardly expect to develop a clear-cut program upon which a 
majority can wholeheartedly unite. Both major parties. to win 
office, must therefore appeal simultaneously to many groups or 
groupings whose goals conflict with each other. For instance, in 
a largely industrial society, a victorious party must get many votes 
from both businessmen and labor union members. Its program 
must be couched largely in general terms, so framed as not to 
drive any major segment of the population wholly over to the op­
position. 

Not only are most party programs vague, but they arc not 
necessarily carried out even when the party wins a national elec­
tion. For our parties are not disciplined organitations. A senator 
may defy his party's leaders, including the President; he may vote 
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against the measures urged in his party's platform: and still he 
remains a party llll'lllhn in good standing. :\s we shall see. two 
major reasons for this lack of party disciplim• and hence of party 
unity arc the sq>aration of pm\·t·rs. which inhibits the President 
from being a fully efkctin· party kader. and the federal system, 
which tends to scalln the organi1ed strength of the parties among 
state and local bodit·s rathn than n·ntl'r it in a national party ex­
ecutin·. So l'H'n if a P1 e~ident is ekcted with a dear and alll.rma­
tivc program. and his fellow partisans gain a majority in both 
houst·s of Congress. thne is no assurance that the pro~ram will be 
enacted. Con\-ersely. it bemml'S \l'l')' dilll.ru\t _justly to place the 
responsibility for act ion or inaction on one party or the other. 

H. then, party programs an· usually ,·agut· and party responsi­
bility is largely an illusion. why are so many people partisans? 

One reason has alreadv been su•n,·ested: name\)'· that in a l!t'n-. :""' :'""' ""~ 

era) way the parties' stands han· dilkrcd. and one is more com-
monly identified with the "little man" and expl'l'imt'lllation than 
the othn. But there are othn causes of continuing partisanship 
that may be much more important. 

The first is family lracliticlll. Creat·gTandfathn. ~randfather, 

and father and mothn were lkmonats: tlwrdore, without think­
in!! llllll'h about it. son and datwhter vote the lkmonatir ticket. 

II ;""'\ 

A little girl in P-li(i saw a Rqmblican torchlight parade in which 
an eflig)' of the Dcmonatic candidate. Tilden, was carriell by. 
decorated with satanic horns and a tail. She got the impression 
then that lkmonats were de\'ils. and her fathn, whose brother 
had died fighting for the llnion, encouraged that impression. 
Eig·hty years later that little girl's descendants were still voting 
the Republican ticket. \Vc need not labor this point: most of us 
know people who. if asked their party alliliation. reply with sur­
prise: "Oh, we\·e always heen Rqmblirans" (or "we've always 
been Democrats"). The signilirallt words are "we·,·e always been" 
-referring to a family unit for sc\·cral gt•nerations. 

The second is social a11el t~conomic envirollmcllt. If you come 
from another country and settle in a commtmity where everyone 
else is a Democrat, the chances are strong that when you get your 
citizenship you will register as a Democrat too. The pressure to 
conform to commtmity values is a strong one; the political opin-
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ions which you hear are pro-Democratic; and if as a newcomer 
you are in need of help, a vigorous local pany organitation may 
well make it advantageous for you to be a Democrat. Thus the 
impoverished Irish immigrants of the nineteenth century seuling 
in the poorer quarters of New York and Boston found lhemseh·es 
living among Democrats and succored by Democratic "machines." 
Thus, too, the Scandinavian and German farmers who settled in 
the west central states after the Civil \Var were likely to find all 
around them the families of Union veterans and other pro-Union 
homesteaders from the North; their neighbors being Republicans, 
the newcomers became Republicans, too. Conversely, sometimes 
a change of status or environment will mean a change o[ party 
affiliation. Most southern whites were brought up as Democrats. 
If one of them, a rising businessman, moves to a wealthy northern 
town, family tradition and his own emotional commitments may 
keep him in the Democratic fold. He may, however, fmd that 
both his intellectual sympathies and his dislike of being thought 
odd by his neighbors are strong enough to break the old ties and 
make him vote Republican. At the present time political analysts 
are trying to ascertain whether the "flight to the suburbs," of 
urban wage earners moving into more affluent communities, is 
likewise causing a substantial shift from the Democratic party to 
the Republican. If environment were the only factor, such a shift 
would be overwhelming in the metropolitan areas of the North 
where residential suburbs have been traditionally Republican. 
But there have been few evidences oE any such overwhelming shift 
-which indicates that environment is only one factor among sev­
eral in determining a voter's partisanship. 

Other causes of continuing partisanship include admiration for 
a party leader, one's own political ambitions and, finally, the con­
nection which a person makes between his own policy preferences 
and the two parties. Dynamic leadership can enlist a man under a 
party banner and very likely keep him and his children in that 
party's ranks. A person who earnestly desires a political. career maY 
coolly decide that his chances of success depend on lus affiliating 
with the party which is dominan~ in his comm~~i~y-and once 
affiliated, it is not likely that he Will change. (Pohttclans ha_ve: to 
be sure, occasionally "swapped horses" in mid-career, but 1t 1s a 
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risky business, for the party they have deserted will not eagerly 
welcome them hack. nor will their new fellow partisans fully trust 
them.) As for the nmnection between the parties, the issues. and 
one's personal experience. this is often a basis for partisanship 
even though it may not always be logical to fix the responsibility 
for success or disaster on either party. For se\·enty years after the 
Civil \Var northern Nq~roes \'Oted heaYily Republican largely 
because Lincoln. a Rqmhlican. freed the sla,·es. Since 19:W. many 
voters have cast Democratic ballots because they or their parents 
suffered in the "Hoo\"Cr depression." Undoubtedly personal grief 
arising from the Korean \\'ar dnl\"e some voters into the Repub­
lican ranks to stay-because they heard that war called "Mr. Tru­
man's \Var," and Truman was a Democrat. 

\Ve have been speaking here, of course, of the continuing 
partisans-the "rock-ribbed Republicans" and "unterrilied Demo­
crats." l\lillions of voters do not fall into either category. Many 
express only a temporary preference: many others profess to have 
no partisan preference at all. If a great number of people have 
no feeling of loyalty to either party but, on the contrary, at·e dis­
satisfied with both, why is it that only the two major parties domi­
nate the political scene? \Vhy not a third national party, or a 
fourth, to give \'ent to the interests and enthusiasms of the switch­
ers and the independents? 

The Two-P<trty System 

For a century, at least, most national elections have been con­
tests between the candidates of the Republican and Democratic 
parties-candidates for the presidency and for seats in Congress. 
In most parts of the country, today, the only sig11ificant local party 
organizations are, again, Republican and Democratic. Yet, as we 
have seen, neither of these parties is "a body of men united ... on 
some particular principle." If they are not united, one might 
think that people who believed strongly in "some particular prin­
ciple" would form a new united party and seek control of the 
government. Yet this seldom happens, and when it has happened, 
in the last hundred years, it has been unsuccessful. 

Without being dogmatic, we can suggest several reasons for 
the continued existence of a two-party system in the United States, 
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as distinguished from a multi-party system. First, there is I he idea 
(whatever the reality may be) of party responsibility, where the 
people can hold the majority party responsible for its acts when 
it is in power and, if dissatisfied, replace it with the opposition 
party. Obviously nobody can fix responsibility on the majority 
party unless it is in fact a single, identifiable party. If the ~mTrn· 
ment is run by a coalition of several parties, as was the case in 
France for many years, it is bound to be both irresponsible and 
unstable. This was the argument strongly expressed hy President 
Eisenhower in emphasizing the value of a two-party system and 
urging Republican solidarity in elections, however much in(li· 
vidual Republicans might differ with each other between times. 
Insofar as people accept this argument, it offers one reason why 
there is a two-party system as well as why there should he. 

Another reason, based less on what should be and more on 
what is, is that our elections arc held in "single-member districts." 
At a given time, normally, a congressional district elects 01le rep­
resentative, a state one senator, and the nation, of course, o11C 

President. Now if you don't like your representative or senator 
or President and want to defeat him in the next election, do you 
put up several candidates against him? Of course not. If the oppo· 
sition vote is split among several contenders, the incumbent will 
probably get reelected. The best chance of defeating him lies in 
uniting behind a single opponent. As the presidency is the big­
gest prize, and a unified effort either to retain or to oust thC 
President must be nation-wide, each national party sticks to· 
gether. 

A third reason, nowadays, for two parties to be dominant is 
that party structure itself is prescribed by law in most states, with 
many states making things very difficult for a new party to get 
itself established. A typical state law permits a new party to bC 
designated on the ballot only if it submits petitions signed by a 
specified number of voters or a certain percentage of the number 
in the state who voted at the last state-wide election for governor. 
In large states, this means gathering tens of thousands of signa· 
tures, a formidable task-in both California and Ohio, for exatn· 
pie, about 259,000 signatures. Furthermore, a sn~all new party 
that manages to get on the ballot can stay there, 111 some states, 
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only if its candidate for gon:rnor ren:in:s at least !'l per cent of the 
total \'Ole. 

Still anothn rl'ason for ha\'ing just two parties is the rustom 
of gi\'ing S<'nior nH·mlwrs of Congress the various committee 
chairmanships. :\s W<' shall see in Chapter 1:~. Congress organi~.t~s 
itself on a parti~an basis. The majority party in either house is 
entitled to the chairmanships of the committees. These positions 
are powerful. and ntstomarily they gu to the party memhns whn 
have had the longest umtinuous st·rvice on the committee. So if 
the Democrats, sav. ha\'e a maJ'oritv in the Senate, the senior lkm-, ' 
ocratic senators will not want to make a formal break with the 
Democratic party t·n·n though they profoutHll)' tlisappron: of it~. 

platform and its pres idem ial catHlidate. By Sl'\·ering tlll'ir nm­
nection with the party. they wouhl he tkpri\·ing themsd\'t.'S of 
power and perquisites in the Senate. 

The foregoing arc all possible reasons for the maintenance of a 
two·party system, but pnhaps more important than any of them 
an: inertia and cmiSt'll.\lls. "Inertia" docs not mean laziness. lltTe 
it means simply that the two parties arc going concerns, recog­
nized by law and custom. Anyone trying to form a ne\\' pany not 
only must spend gTcat quantities of energy and probably money. 
but must fight an uphill hattie against the entrenched political 
habits of most Americans. "Consensus" rdns to the genera\ agree­
ment of the great majority of the people on the fundamentals of 
our social, economic. and political \ifl'. \\'itkly shared are the 
broad beliefs in a society where the intli,·idual is reasonably hce to 

speak, worship. and rise to the top by his own ctrorts. an ccmwmy 
where the profit mtlli,·e and pri,·atc enterprise play dominant 
rules, and a l)olitical S)'stcm dcsio·ned to 1)rovidc democratic uo\·-

~ ~ 

ernnu:nt in a united republic. Under this capacious roof of shared 
beliefs or consensus, two panics can usefully differ on details, but 
people find little need for more than two. It is only when the con­
sensus is broken, when a truly basic disagreement leads to pro­
found conflict of ideas and ideals and the parties fail to reflect this 
breach, that a third party is likely to gain a foothold despite the 
handicaps it faces. 
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"Third Parties" 

The lack of a consensus on social matters-specifically, the deep 
emotional differences concerning the social status of the 1'\q,'TO in 
American life-has threatened the two-party system for more than 
a century. This cleavage, coupled with the failure of the Whig 
party to reflect it, motivated the establishment o( the Republican 
party, which was a "third party" when it was formed in I H!J·l. The 
same cleavage split the Democratic party wide open in 18110, so 
that in the presidential election of that year Lincoln was opposed 
by two separate "Democratic" candidates and a "Constitutional 
Liberty" candidate. Many years later, in 1 ~H8, the Democratic 
party was again split, the "Dixiecrats" or States' Rights Party, 
composed of southern Democrats, nominating a presidential ticket 
which won majorities in four states. That new party was imper­
manent, being organized for one election only; but it was formed 
because of resentment against the social views-the "equal rights" 
position-which a majority of delegates to the Democratic national 
convention wrote into the party platform. On this social question, 
the major parties officially see very nearly eye to eye, each osten­
sibly favoring equal rights. Yet among the people, consensus has 
crumbled since World ·war II just as it did a century earlier, once 
again making it difficult indeed to contain all sizeable groups of 
voters within the two familiar parties. 

A partial breakdown of the consensus on the economic system 
gave rise to third-party movements in the 1880's, 1912, and 192'1. 
The Populists of the last century, the Progressives behind Theo­
dore Roosevelt and Robert M. LaFollette were in passionate dis­
agreement with the economic philosophy dominant in both major 
parties in their time-the belief in giving first place to unregu­
lated and ruthlessly competitive industrial development. In 
revealing contrast was the effort of LaFollette's younger son, Gov­
ernor Philip F. LaFollette of Wisconsin, to form a "New Party" 
in 1938. By that time faith in the old economic laissez-faire sys­
tem had been largely dissipated. Its remaining adherents were 
contentedly Republican, opposing Franklin D. Roosevelt's New 
Deal. The New Dealers stood for governmental regulation, "serv­
ice democracy," or, in moderation, the "welfare state." If there 
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was no settll'cl consensus. st iII there was ckar-cut part is an opposi­
tion to the :'\ cw Dca I. ;mel so the old two-party tent was large 
enough to con'!" the opposin~ sides .. -\s a result, there was no ap­
parenL need for the "new party" proclaimed by the younger La­
Follette, and it cliccl a-bornin~. 

Since \Vorld \Var I I. perhaps e\·en earlier, a new economic 
consensus may ha,·e replaced the old. Certainly in most matters 
the Eisenhower administration built on the earlier New Deal 
prognms instead of trying to destroy them. There remained many 
Americans, howe,·er. who disappro,·ed of both the New Deal and 
Eisenhower's program. If this group, impairin~ the consensus, 
feels strongly enough opposed to both parties' policies, conceiYa­
bly it could organite a "third party" at the expense, perhaps, of 
both. 

Consensus concerning our political and ~overnmental system 
has been comfortably apparent for most of the time since the 
vexed question of the nature of the l1nion was seemingly settled 
on the battlefield. As we ha\'e seen, howe\'er, there ha\'e been oc­
casional disruptions concerning one branch of government, the Su­
preme Court. Vehement disappruYal of the Supreme Court's role 
contributed to the rise of the Progressi,•e party of 1912; still more 
vehement disappro\'al threatens the unity of the Democratic party 
today. And any southern third-party mo\'ement now would also 
build on a possible lack of consensus on the old question of the 
rights of the states, assuming that that question was not dosed, 
after all, at Appomattox Courthouse. In recent years, since foreign 
policy has become so obviously a matter of life or death for all 
of us, consensus in that area becomes increasingly important to 
the two-party system. If there is a general agreement as to aims, 
two parties can represent differences as to methods. But if the peo­
ple are divided in purpose, or if the major parties agree on meth­
ods which many Americans feel fraught with death, again a new 
party might arise. This was the disagreement underlying the es­
tablishment of Henry A. 'Vallace's ill-starred ProgTessive party of 
1948-ill-starred because Communists got control of its machinery, 
but still able to attract about 1,500,000 votes. 

The Republican party was the last significant "third party" to 
endure. though the Populists put candidates into the fieki for 
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some twenty years. The others rise suddenly and fade away as t\tc 
urgency of the issues lessens or the old parties take mTr the new 
one's program, as the Democrats stole the Populists' thunder in 
1896. A few minor parties have, to be sure, lasted for a long time. 
The Prohibition party, the Socialist \Vorkcrs, the Socialists, the 
Communists: all have had their names on many ballots in many 
election years. None ever carried a state for its presidential candi­
date; none ever changed the rcsul t of a nationa I e kct ion. In the 
worst days of depression, in the prcsidemial election of I fl:l:!, an 
attractive Socialist candidate got only 2.2 per cent of the popular 
\'Ote; the Communist nominee got less than a third of one per 
cent. These doctrinaire groups were outside of the (onscnsus alto­
gether and had no general appeal. 

In the states "third parties," operating locally rather than na­
tionally, have had occasional influence. The American Labor 
Party, despite its name, was indigenous to New York. :\rising out 
of the dissatisfaction of labor leaders with the policies of the older 
parties, it elected two men to Congress and seemed likely to play 
an increasingly important role in state politics. This new parlY 
split, however, on the issue of cooperating with Communists. The 
ALP was soon dominated by Communists and quickly faded 
from the scene, unable to get enough votes to retain its place on 
the ballot. The anti-Communist dissidents formed the Liberal 
party. The latter's numerical strength in New York is not great, 
and usually it merely endorses Democratic candidates rat her than 
nominating its own; but in close state elections between Demo­
crats and Republicans, the Liberal endorsement may be a decid­
ing factor. In contrast arc the minor parties which pop up now 
and then in states whose laws do not severely restrict or handicap 
such movements. Often these arc not really parties at all, but just 
names chosen by independent candidates. Thus in New Jersey in 
I 958, the ballot carried the names of all erred candidates of the 

t') 

Conservation of Life Advocates Party, the Keep People \Vorking 
Party, the Light a Candle Party, and-the title selected by a pig 
farmer perennially running for office-the Politicians Are Jokers 
Part:v. 
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"A BODY OF MEN UNITED" 

Ilo\\TH'r di~par;ttc n~:ty be the Yicws of lkmocrats south and 
north, or Rqmblicans cast and west. or e\Tn fellow partisans in 
the same ,·illage or apartment house. one thin~ brin~s some o£ 
them to get h cr. For a II kinds of d i ll'ercn t reasons. these peop lc 
want their party to ,,·in clcctiuns-and they arc ,,·illin~ to work. 
to bring that result about. These willin~ workers cannot he cf­
fectin· alone. Yinory is the product of ",ioint cnlkann·s." ancl in 
politics as in other aiLtirs a joint \Tntut'l' in \\·hiclt many men and 
,,·omen participate requires kadnship and coherence. In shurt. it 
needs or,f.!,lllli:ation. 

Part is;llls can he sep;tratcd into scYtTal cate~orics. Far remn\Tcl 
from the centtT of party actiYity arc the casual lkmonats or Re­
publicans, who may giH' their party dcsi~nation to a pollster but 
refrain from political ani,·itics and Yotc a "split ticket" when 
they feel like it. C:loscr in arc those who can be pretty well 
counted on to \'otc for the party's candidates: it is this group 
which the party striH·s to "get to the polls" on election clay. 
Still nearer the center arc the party rc~ulars. who may dislike the 
candidates whom the party nominates hut will support them 
faithfully nonetheless. :\t the core arc those regulars who make 
politics either a full-time business or their major a\·ocation-thc 
members of the org·ani1at ion. 

The National Party Organization 

\Vc ha\'C' ·Just hccn itna .. inino a }Xtrt\' as a lan.!·c St)herc contJ1oscd 
• ;"""\ ;-""' J ,. 

of conn:ntric circles. \\'hen \\'C cotHTntratt' on the hard core. the 
party organitation without \\·hidt the whole sphere might lly 
apart or disintegrate, we must change the pinurc. To put the 
party organization into a diagTam, we should usc a pyramid. 
Thousands of local clubs and committees (orm the base o[ the 
pyramid; halfway up come the state organizations; and at the top 
is the national committee. 

The trouble with this picture is that it reminds one ol a hier­
archy, and in a hierarchy the ultimate power is at the top. You 
reach the summit, and you are supreme. llut the national com­
mittee is anything but supreme. In a realistic sense, it is not alone 
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at the top. The party leaders in Congress may haH· actual su­
premacy, particularly in the formulation of party pol icy when 
their party docs not control the \Vhite House IHit dm·s have a 
majority in Congress. Thus in the late l!J:,O's the lkntnnatic 
leader of the Senate, Lyndon .Johnson, was more inlluential than 
the national committee's chairman in deH:lopin:4 a l>l·monatic 
program. In the same period, noncongressiona I, non mach inc 
Democrats, with the encouragement of the national chairman, 
.c;ought a share of the summit through the establishtlll'lll of a 
formal advisory council; but most national commit t l'l'tllen made 
room for this body reluctantly, and the congressional leaders 
viewed it as an unwelcome interloper. 

Each party's national committee includes two members, a man 
and a woman, from each state; the Republicans, in addition, have 
one extra member for each state that votes Republican. These 
national committeemen and women arc elected every four years 
by the state's delegates to the national presidential convention. 
They choose their own chairman, and he tries to act, to some de­
gree, as the spokesman for the party. 

Yet he has very little control. For instance in the winter of l9!d 
the chairman of the Democratic National Committee, Stephen 
Mitchell, made a public appeal to Democrats in two congressional 
districts in California. In each case, he told them very c111phati· 
cally that they should not nominate a particular man for Con· 
gress, and he gave reasons which seemed to him compelling. His 
command, or at least urgent advice, was completely ignored. The 
two men were promptly nominated by their own local Demo· 
crats. 

Nevertheless, the national chairmanship is a potential center of 
party leadership. Every four years the chairman, though formallY 
~lected by the committee, is actually the choice of the party's pres­
Idential candidate; and if the candidate wins, the chairman can 
speak to the rank and file as the President's viceroy for the party's 
organization affairs. In recent times, moreover, he has become 
increasingly a propounder of party policy. The __ chairmen are 
often invited to appear, even to debate, on teleVlSl~n programs. 
and are billed as the parties' "official spokesmen." Nellher of thenl 
has official authority to speak for the party, nor has anyone else; 
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but if millions of Jiqcnns think that they do, their potential in­
fluence on polin is thereby increased. This is particularly true of 
the chairlllall "·hosl' panv is "out of power." :\s we shall see. the 
President is. or can IH·. the chid spokesman of his own p1'trt)'. The 
opposition. in contrast. speaks with many \·oices . .-\mon~ these the 
voice of an l'lrcnin· chairman can be amon~ the loudest. Of 
course, \\'ith party unitv so often requirin~ compromise between 
conflicting interests. a chairman who takes a dear-cut policy stand 
risks his job. It St'l'llled surprising. thndorc. in l ~~::>~. when Dem­
ocratic Chairman Paul :\. Butler spoke plainly in favor of equal 
rights, stating his \ iews on an issue about \\·hich Democrats were 
divickd. Such policy statements may become the rule instead of 
the exception if thl' tclc\·ision networks continue to put the chair­
men on the air-for on tck\·ision they cannot respectably avoid 
the issues forenT. 

The office uf the national committee in \Vashin~ton is largely a 
propaganda center. Its potentialities were first realized in 19~W. 

when the Democratic chairman hired a newspaperman, Charles 
Michelson, to work for the committee. l\1 ichclson, a man with an 
eloquent typewriter \ulnicated by vitriol, wrote hundreds o( 
speeches and statements for Democratic senatm·s and other party 
leaders, attacking the Republican administration o[ President 
1-Iom·cr. Today. both party headquarters roll out reams of public 
relations materia\ every year. stepping up the output in campaign 
time. Each publishes a regular periodical, the Republican Chail·­
man's Fact 1Hcmo and the Democratic Digl'sf. 

Organizationally, the national offlce is occasionally effecti\'e in 
promoting local organi1.ation and maintaining the morale of party 
workers, both by propaganda and by personal \'isits. 'Vhen the 
party has won the presidency, the national committee may also 
be a center for the disposal of patronage. But in the patronage 
business-the matter of appointing people to government posi­
tions-it has to compete with the President, his agency chiefs, and 
the party's members of Congress, all of whom may have their own 
ideas as to who should be appointed. 

Party Organization in the States 

Statutes in each state establish the form of party organization, 
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differing only in detail from state to state. lly and large-there arc 
exceptions-state chairmen arc mainly figureheads, or scapegoats 
when the party loscs. The typical statc committt·c is chiefly a 
representative body of local organization leaders; e\Tn where its 
members are popularly elected, it has few significant functions 
and little influence, with one exception-in a good many states, 
the state committee is given by law a major role in the selection of 
delegates to the party's national convention. Occasionally, there­
fore, a real contest occurs for control of the state nHHmittec 
between supporters of different contenders for the presidential 
nomination. 

Far more important are the local party organizations-thou­
sands of them, in villages and townships and wards a11d cities and 
counties. Here, by law, there arc ollicial party chidtains-party 
committeemen and women, for instance, chosen by the voters, and 
local chairmen selected by the committees. Here you can lind that 
monster, the political machine, or that fitting instrument of de­
mocracy, the party organization: your terminology is likely to 

depend on which side you favor, the other party having the "ma· 
chine." And here is the real source of power in the party structure. 
Organizationally, a "national" party is in the main a conglomera­
tion of ill-coordinated local u11its, each with its own concerns 
though all fly the same party banner. 

In effectiveness and motivation, local organizations vary greatly. 
Though statutes establish the formal pattern of local partisan ma· 
chincry, it's up to individual people to give life to the law. In a 
good many places the machine is made of paper. There just isn't 
enough daily, hourly interest to make people undertake the un­
paid burden of polilical work. In many other places personal 
ambition or idealism drives a handful of men and women into 
political organization-but so few of them that you could hardly 
call them a party machine. 

There are still many cities, though, where a real machine exists 
and functions. Let's look for a moment at the still-existing city 
or county machine-and it can be either Democratic or Repub­
lican, it doesn't matter which. 

The machine is a little pyramid with the precincts at the 
bottom and the city or county chairman at the top-only in this 
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pyramid. the real power is usually at the top. Typically. the chair­
man is the hoss-altn workin~ his way up from the precinct to the 
ward lcadn~hip and thcnn: to the summil. He rules the or~ani­
zation because the workns in it respect him and count on him for 
party SlHTt·ss. or dcpl'nd on him for l"ann·s. or fear his disapproya\. 
\\'c lin· in a dt'llHHTac\'. and he can be on:rthrown: but while he's 
the boss. he runs the show. 

Pt·tu•os..-s oF Lot:.-\ 1. < )Rk\ ~ JZ..\TJo:"s. H peop \e did not care who 
won ell'nions. thl'H' would he no party machines. But many pen· 
pic do care, for i<kal or selfish reasons. :\local or~anitation ran 
help win clt•ct ions in St'\"lTal ways. By the unity and pcrsuasiYc 
leg work of its nH·mlwrs. it can often decide whom the party shall 
nom i nat c for Inca I nllice. Bet ween elect ions. by constant t•n t h usi­
asnt, JHtblicit)'. and the drudo·cr\' of o·t•ttin~ l1t'OI>le to register to 

0"""1 J ~ .... ... 

\"ote, it can maintain or increase the party's stren~th . .-\t campai~n 
time, it "gets out the \"ote" and. in many statt·s. takes the respon­
sibility of prm·iding poll-watchns to sec that the \"Ole is fairly 
conducted and properly counted.:.! 

FuEl. FOR TilE i\IACIII~E. \\'hat keeps an or~anization runnin~? 
It depends on dc\·oted Yoluntcers: less than one-fifth o[ the actiYe 
workers for fairly n:prescntati,·e city machines which haYe been 
carefully studied hold goYnnment jobs. In the main, the "ward 
heelers," the precinct kaders, the <~llicial nnnmitteemcn arc pri­
Yately employed and turn to politics in their spare time. It's hard 
work; why do they do it? 

I Iistorically the machine has run chiefly on Jmlrouagc. People 
work for it, or for "the boss," in gratitude for past f;l\"ors and more 
particularly in the hope of fanns to come. The most direct form 
of patronage is appointment to public ollicc-jobs ran~ing all the 
way from judge to janitor, from deputy sherilf to dog catcher. 
(Despite the familiar phrase about not haYing enough friends to 
be elected dog catcher, most dog catchers arc appointed, not 
elected.) \Vork hard for the party, and if it wins and you need a 
job, you'll get one: that was the tacit assumption underlying much 

2 Some old-time machines pern·rtc1l this last function by hidng ''repeatt•J·s" 
who voted un1lcl· various nan~t·s in diiTcrent prcdncts, and hy deliheratclv mis­
counting the ballots. These abuses used to he fairly prevalent; today they. occur 
less fl"cquently. The increasing usc o£ voting machines makes falsification o£ the 
results more difficult. 
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local political effort in former days, and it still is an important 
factor. Patronage has been bitterly criticized, with good reason. 
Tragic accidents have happened because men whose only qualifi­
cation was doorbell ringing in \Vard Four have been appointed to 
such responsible posts as elevator inspector. Funhcrmorc, when 
party service is the sole test, dishonorable men may easily he 
named to positions of public trust. Against this patronage system. 
too, is the argument that it not only leads to had government hut 
departs from basic democratic principles: it makes \'Otc-gett in~ a 
matter of bribing people with promises of jobs rather than per­
suading them on public issues. However, the patronage system has 
its defenders. Surely, it is argued, policy-making posit ions should 
be filled by people who agree with what the party in power wants 
to do. The small jobs, assuming that minimum standards of char­
acter and competence arc satisfied, might go just as well to party 
workers as to anyone else. And for the public good they should 
go to the party faithful-for othenvisc the organization would 
lose its members, and without organization the whole party sys­
tem would crumble. So the arguments run. 

Favors other than public patronage also bind people to a party 
machine. These include employment in private business; the fix­
ing of parking tickets, the furnishing of bail; on a different eco­
nomic level, the granting of loans and licenses for doing business. 
The organization may act as a service agency for humble people, 
too. Some of the great city machines got their real start when there 
was mass immiQTation into this country. Party workers went to the 
pier to meet the boat, to give their personal help to the poor, 
frightened foreigners who emerged from the steerage into a strange 
world-and those same immigrants were forever grateful. Some­
times the favor has been a ton of coal for a shivering tenement; in 
the 1920's, one local boss sent hundreds of turkeys to poor families 
on Thanksgiving Day. For a long time, in great citi~s especially. 
the_ local party headquarters was the center of the neJghbo.rhoocl's 
social life. Older people today, who g:ew up on New Yorks ~ow_er 
East Side, remember the glamor of the local asse1~1bly d1stnct 
boss, the occasional dances at the party's clubhouse m the ward. 
a_nd the annual trip on the day boat_ up the Hud~on-a gre~t occa­
Sion, with the portly Tammany chieftains hand1ng out c1gars to 
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the men. the beer flowing. and the women in their summer best 
posing on the deck for snapshots as the steamer sailed beneath 
the Pa I isadcs. 

Some of the organitation's most active workers, however, are 
not anxious for either appointments or picnics. Some arc eager for 
electin: ollice. Some arc cagn for the party's victory simply be­
cause they lll'lic\"L' in what they think it stands for. In both these 
categories-! he am hit ious and the dedicated-are as devoted fol­
lowers as any organitation can lwpe fur. 

To last, an organitation must ha\T voting jwwcr and at least the 
reasonahle hope of getting control of puhlic ofiicc. Its leaders must 
be able to say to the dectcd olhcials: ''Listen, we can 1·celcct you 
or we can make it hard for you next time-we have votes. All our 
people will go to the polls. and all of their fathers and mothers 
and brothers and sisters and nephews and nieces will go to the 
polls, too. So you'd better listen to us." The greater its influence, 
the more it can hold its membership by threats-usually unspoken 
-as well as by fa\·ors. The amhitious politician fears being 
thwarted. The insecure worker fears um·mployment. The humble 
family fears social disapproval. \\'hen the machine is hoth power­
ful and ruthless, of course, others fear it too: the businessman 
who affronts the boss, for instance, may he harassed. In :Memphis 
there was an undertaker who defied the political machine, and 
they ncarly ran him out of business by stopping his funeral pro­
cessions on trumped-up charges of faulty brakes or reckless driv­
ing. They could do this, of course, only because they controlled 
the city government. 

Yct even a pm\·erful machine depends, in the last analysis, on 
popular approval. Its leaders have to face the ambitions o£ 
would-be rivals for the leadership, the fury of the disappointed 
party workers, and, in the case of machines that are either corrupt 
or tyrannical, the revolt of the \'Oters. A change in leaders, to be 
sure, docs not dissolve the organization. But misuse oE power, or 
continued failure to deliver the goods, can do so. The Crump 
organization in Memphis, for instance, though reputedly "clean," 
was arbitrary and dictatorial-and eventually it was overthrown. 
A series of disastrous defeats can so discourage the partisans that 
they work halfheartedly or not at all. And inability or refusal to 
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satisfy the demands of the party workers can caus<.: the or)J;aniza­
tion's practical dissolution. The vengeanc<.: of a disappointed party 
worker-his bitterness toward the boss who faikd to reward him, 
and more especially toward the official whom th<.: IIJachin<.: ekcted 
and who then ignored his campaign workers when appointments 
were made--can be vehement. An illustration of this appeared in 
anonymous verses printed some years ago in a local Boston weekly: 

Y're looking well, l\lulcahy, and mighty prosp'rom too. 
Things came your way, election day, it's purty soft for you­
But wait a minute, till I'm through; there's Cllle thing I can't sec: 
Just where do I come in at-wherc's the joh you promised me? 
1 polled the ward, got out the vote, just git that in y'r dome, 
I scraped the precincts t'rough and t'rough, just like a fine tooth 

comb, 
I hardly saw me home at all, and that's no idle whine:­
You got yours, 1\Julcahy, whin do I git mine? 
Now I'm not insinuatin', but be that as it may, 
I'll warn y' now, to watch y'r step, that's all I've got to say. 
It's up to you to come across, make good y'r word, that's all, 
Or something's going to happen whin the vote comes out next 

fall. 

There'll be an upset in the ward, that'll dislocate y'r spinc:­
You got yours, 1\Julcahy, whin do I git mine? 

The Changing Picture 

\Ve have been discussing th<.: party machines of thc past. The 
discussion is relevant h<.:cause today in many placcs local organiza­
tions have the same c:haractcristics and operat<.: in the same way. 
Yet the nature of the machine is clearly changing. There arc still 
city bosses and "county rings." Great cities still includ<.: "delin.:ry 
Wards," where a solid vote is "delivered" for the candidates en­
dorsed by the local party leaders. Nevertheless, th<.: local pany or­
ganizations-which even in their heyday were really dkniv<.: in 
only a portion of the electoral districts of the country-are taking 
on a different aspect, and probably, over-all, are declining in 
strength. At least their ability to present a disciplined united front 

is Leino- steadily reduced. 
o . I 

An entertaining novel publls led in l95G, Tlze Last Hurrah by 
F.clwin O'Connor, suggested the reasons for the decline of the 
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typical boss and thl' Luniliar mal him·. It pn·scntctl a graphic plc­
turc of the old st\k boss lming his grip. en'n though he was as 
eloquent, ,·igonllls. cynical. ;\lld ruthless as cnT. \\'hy? \\'hat had 
happened to his m;l! hinl·~ \\'hat is happening; to local party ma­
chines in manv cities~ 

First. ci,·il senice examinations slowly supplant patronage in 
the filling of nHJI'l' and Jntlll' public positions. 

Second. the need\' (an look to the gonTnment, not to the boss, 
for most ol the help the\' "·ant. The "welfare state" has taken m-er 
a ,·ital portion of the machine's old stock in trade. Quite naturally 
the boss in Tlu· i.IJ.I/ /lurruh n·snn•tl his only expressions of real 
hatred for the ghnst of Franklin n. RlHlSe\'dt. who himself used 
the city machines hut whose policies tkpriYnl them of much o[ 
their st rcngt h. 

Third, tck,·ision-thc climax of a long dn·dopmcnt. beginning 
with I lcnry Ford's first cheap automobile. "·hich has changed mn· 
social patterns. 1'\o longer do humble city folk clqwnd on the 
local pany hcadquancrs to furnish cntenainmcnt, outings. clam­
bakes, a natural llH'l'ting place. ~ow. "·ith tek,·ision. fewer and 
fewer will t'\'Cil go to political rallies: they can sec the whole show 
right at home. The machine as a social center is fading away. 

There arc other reasons. too. not so ckarh· implied in O'Con­
nor's novel. tTnrcstrictnl immigration ended about forty years ago: 
no longer do the city organitations enlist \'ast crowds of new­
comers. help them to lind \\·ork and to hennne cititens. and 
recein.' their \'otes on election day. The hendiciaries of such wel­
comes arc passing from the scene. It appears. too. that party bonds 
arc being progn:ssin·ly loosened. The "cult of personality" is fos­
tered by teJe,·ision, which gin·s enT)' cititen the chance to sec and 
hear all major candidates: regardless of party labels. people decide 

that they like one contcndtT better than the other. and it gets 
harder and harder for the organitation to "deli\'cr" a straight 
party vote. "Split ticket" ,·oting becomes more common. Thus in 

19!J(i, we heard the unprecedented news of a Republican Presi­

dent being elected while a majority of the n>tns simultaneously 
voted for Democratic congressmen. In the ofT-year election o[ 

1 D!JH, the splitting of tickets was widespread. In Pennsylvania, for 

example, a Democratic go\-crnor and a Republican senator were 
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elected. The converse was true in Rhode Island. In i\[assachu­
setts, in 1960, Kennedy won by over 700,000 hut simultaneously 
a Republican was elected governor. In I !J:iH, in Olll' upstate 
New York county, the voters gave Nelson A. Rockefeller, the 
Republican standard-bearer, a majority of 16,000; at the same 
time they were favoring the Democratic nominee for Congress by 
a 10,000 majority. This kind of thing has happened before, but it 
seems to happen more frequently now-partly, at least, because 
the candidates can project their personalities into e\·ery Jiying 
room. 

The fact remains that party organizations will continue to exist, 
to carry on the fight for victory at the polls. It may be that, in­
creasingly, they will depend on dedicated people who ,\·am the 
party to win not because they want favors but because they be­
lieve that their party can best serve the community and the coun­
try. Perhaps, too, there will be a trend toward the replacement of 
"party" machines by strictly "personal" machines, composed of 
people devoted, for one reason or another, to a particular political 
leader.3 

How, now, shall we define an American political party-or is it 
beyond brief definition? Some years ago, a channing children's 
book was entitled A Hole is to Dig. It was filled with brief defini­
tions given by very small children: "A cow is to moo; a cow is to 

give milk." The little tots defined things in terms of functions. 
Perhaps we should follow their example. If we do, we won't be 
stating the whole truth about parties, but we may be getting close 
to the heart of the matter. "A party is to elect." That's what makes 
it different from a pressure group. That's why party organizations 
exist. So let us turn to this basic function: the selection of our 

rulers. 

3 Such personal machines, separate from the l.egal party structure, have long 
been dominant in some areas. In the one-party regwns of the South, where the real 
ontest is for the Democratic nomination, it is natural that organizations should 

center around the ambitions of particular candidates. The Democrats in Massa· 
c · I I . chusetts, too, have been oddly imperviOus to t 1e official party mec Jar11sm. J\Iany 
of them are faithful organization people, yet when a visiting g~ver_nor at a party 
banquet in the J9•lO's asked some of them wl~at county or?amzat10ns they were 
affiliated with, he received stares of blank mcomprehenswn. Then car:n~. the 

· "I'm a c 1 an " "Me I'm a Tobin man " They named pohucmns. ans11·ers. ur ey m, . • · 
not counties. 



The Nonlinatl~ng Process 

Back in 1 !J.1l, the hardy ,·oters of Cambridge, i\lassachusetts, 
were faced with a problem: how to choose nine from among 

eighty-til ree candida tcs for the city council. The city had just 
adopted a new charter, relluirin<r that the councilors should be 

:-> 

elected "at large" from the city as a whole, not, as formerly, by 
wards, and that no party designation should appear on the ballot. 
To become a candidate, all one had to do was file a petition with 
a few signatures on it. So it was every man for himself-and the 
befuddled electorate, stnlm,·lino· with )'ard-long ballots, marked 

~0 M 

down their "X's" here and there opposite familiar names, ruined 
the ballot by trying to erase an "X" when they saw a name they 
liked better further down the list, and went away wondering who 
in the world at least sixty of the eighty-three candidates might be. 

For our purposes, that local experience has two lessons. The 
first we have already learned-that politics abhors a vacuum, and 
when one occurs, parties quickly fill it. Sure enough, before the 
next election one strong local organization in Cambridge was 
putting a "slate" of nine candidates into the field. The opponents 
of the organization promptly agreed to keep down the number of 
anti-organization candidates. Quite a few extraneous individuals 
got their names on the ballot, and in 1943 there were thirty-nine 

273 
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candidates; but although no parties were mentioned on the ballot 
itself, the voters were on the recei\'ing end of a barrage of cam­
paign literature telling them which candidates were "endorsed" 
by the Civic Association (essentially a local party) and which were 
opposed by it. 

The second lesson follows from the first. The incident reminds 
us of the electoral shambles that can occur if there is no regular, 
accepted way of narmwing the choice which the voters must make 
on election day. Parties play a vital role in narrowing- the choice. 
They do it by nominating candidates for elerti\'l· oflln·. In a 
democracy any qualified person can reasonably aspire to ollicc­
after all, every American baby has a proud parent, or at least a 
doting aunt, who predicts that he'll he President of the l 'nitcd 
States. It would he a bit confusing, though, if millions of these 
babies, having grown up, should all run for President at the same 
time. The list of "hopefuls" has got to he pared down somehow, 
lest the voters give up in despair and the winners g-ain oflice with 
the support of only a small minority of the electorate. To pare 
down the list to manageable size, to allow us to make an under­
standable decision between two main contenders and thus assure 
that the victor will be the choice of the majority or ncar-majority, 
is the purpose of the nominating process. In national politics, this 
job is done by the political parties. 

Historically, they have used three methods of doing- it: the 
caucus, the convention, and the popular or direct primary. The 
caucus, a meeting of the party's elected officeholders, went out of 
fashion long ago. The convention, which replaced it, was a more 
democratic device, for it brought together delegates of the party's 
many local groups. It is still used for the nomination of presi­
dential candidates, which we consider in some detail later in this 
chapter. The primary, however, is today the nearly universal way 
of nominatina candidates for senator, representative, and state and 
~any ~ocal omces. A party prima.ry is really a "nomin.ating elec­
twn" m which the voters adhenng to one party dcnclc among 
several aspirants for the party's nomination for an oflicc, choosing 
one of them to be the party's candidate. 

In the course of a lifetime, many of us may run for some dec­
rive office or be interested in someone else who is doing so. \Ve 
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should rcalit<' that in many or most instances. the lirst hurdle to 
be rlearl'd is thl· primary: you can't gctckrtcd unkss you lirst get 
nominated. And if our onlY political acti\'ity is mncly \'Oting. we 
should know why the choice confronting us is between the partic­
ular people whose naml's arc on the ballot on ell'nion day: why 
those naml's, and not the names of other pcopk for whom we ha\'e 
more rcspen~ If we know about the nnminating process. we not 
only gain UJHlnstanding. hut also ma\' rcalill' that opportunities 
exist for us to alkct that pron·ss. l.ct us pwcccd. then. to examine 
the primary. In doing so. we ma~· lin<l it hdpful to liSl' words rare­
fully. People who seck a pan,·s nomination arc often called "ran­
diclates": hut so arc the pl·opk whom the parties nominate. H a 
senatorial scat is at stakc. a pnson who wants the Rqmhliran 
nomination may annoutHT that he is a "candidate for the Senate." 
Actually hl' is hoping that the Rqlllhlican party will make him 
its candidate for the Sl'natc. To an>id confusion. therefore. let us 
call the <·ontl'IHkrs for nomination a5jJimnl.~-they aspire to he 
their party's choice. (>nee nominations arc made, the rare is be­
tween the parties' cancliclatt·s. 

NOMINATION BY PRIMARY 

1\Iany writers ha\T traced the origins of the primary bark to 
IH67 in Crawfmcl County. Pcnnsyl\'ania. but it began earlier than 
that. There is l'Yidcnce that it was used by the Democrats of 
Crawford County as early as 1H·I:.!. 1 an<l newspaper records in St. 
Louis show that the lkmonats in that city were itwited to \'Ole 
on whom their party should nominate for \'arious ollices in 18!">0. 
It began to he the ollicial nominating system, prescribed by state 
law, \'cry early in the present century. \\'isconsin leading the pro­
cession in l!lOl. Today all l1.S. senators and reprcsentatiYcs arc 
nominated in primaries, except in Connecticut and. in the case 
of senators, New York, Delaware, and Indiana. The last three 
states select the nominees for all state-wide o!liccs at party con­
\'entions. Connecticut has l)asscd Ico·islation IWescr\'ino· the con-

:-, L'l 

vention system hut permitting a primary when the loser in the 

1 "Ori~-:in o[ the llircll l'rilllary," .\'atimwl .\lullici}llll llcrint•, April, l!l3:i, pp. 
222·223. 
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convention receives one-fifth or more of the votes cast by 1 he dele­
gates. A few other states have experimented with holding- a con­
vention before the primary to endorse aspirants for nominations, 
but those endorsed can still be opposcd in the primary, and some 
of them have been defeated. 

The impetus behind the spread of the primary in the "progres­
si\·e era" early in this century was the spirit of democratic rdorm. 
which prescribed "more democracy" as the cure for all manner of 
social and political ills. The particular ills which the primary was 
supposed to remedy were the corruption and machine domination 
of the nominating process. The primary supplanted the conven­
tion system, which had long been a prey to those evils. The votes 
of convention delegates, it was said, were "bought and sold like 
cattle," and the selection of nominees was actually accomplished 
by a boss or group of machine leaders, regardless of the wishes of 
the people. 2 All this would be exorcised, so the reformers thoucrht, 
by the powerful medicine of direct democracy. b 

The fact is that in _many primat:ies, far more money is spent 
than was ever spent m ~ conventwn-not in bribing delegates 
to be sure, but in campatgn expenses which sometimes run into 
six figures. Such costly campaigns must be financed by somebody, 
and those who found it worth while to "buy delegates" may sec in 
the primary an opportunity not to "buy voters" but to put a fu­
ture officeholder under heavy obligation to them. As for the influ­
ence of the party machine, in many places-for good or ill-it 
controls the primary just as i~ controlled the convention, with one 
important exception-in a_ pn_ma.ry the anti-machine people can, if 
aroused, reject the orgamzatwn s slate. Very often, however, the 
primary appears to interest few voters except the full-time politi-

2 In the "convention" state of ;\;ew York, much was made in the calllpai~-:n of 
1958 of the undenied allegation ~.hat .• ~he ~~mocratic senatorial nominee was se· 
Iected hy Carmine De Sapio, the hoss of I am many Hall (the pal ty oq~anization 
· '·I 1 t ) · t the wishes o[ even as powerful ·1 person as the governor of 
111 " an1at an agams · ··d . . 1 • · . ' . , · . · · • 
the state. However there is no eli cnce tJ.I! l'llr. De Sapw s selec_uon ol hlwanl J. 
H . 1' th 11,1·shes of the rank and file of DemocratiC voters. And [or ogan was aga ms e . . · 1 1 

I I f 11onunauons made hy conventions 111 Jot I New York many years, t 1e rccon o 1 ·f . . . . . . · · 
and Connecticut has been the hest < e ensc of the conventiOn spt~m. I he conven· 
t . h 1 1 I rre number of splendidly <ltnlified candidates, especial!\' wns ave procucec a arn . ' H . · 't 
f I . k of smuh, Roosevelt L eJ1111 .111 newey, a1 run an anc or governor: one t 1111 ·s . . , ' · • • . . · ' . 
R k f 11 . N y k nd Cross, flmlles, I odge ·mel Rdncoff 111 Connecucu t, 

oc ·e e er 111 1 ew or:, a . ould have do-.. :' .•. or as well. 
and wonders whether prunanes c nc .In) hcttei 
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cians ancl their Ltithful followers. and "direct democracy" ends 
up, after all. with the boss on top. Predominant influence of the 
party org;anitation on the party's nominations may be defended 
as justified, useful. and necessary. as we shall sec; what seems im­
possibk to dcknd is the lackadaisical inertia. ig-norance. and 
apathy of many Americans who \"otc on election day in No\'ember, 
but fail to \'olc in the primary. 

The :i\lec.:hanics of \laking 1'\ominations 

THE Su;:-:JFJC:\:"CF. oF I .u;AL REQt.'IRE:-.tEJSTS. The lirst thing 
that an aspirant for his party's nomination must do, if his name is 
to appear on thc ballot in the primary. is to comply with the state 
laws coiKcrning; nominations and elections. The formalities of 
indicating; an intention to run diller from state to state, but in 
general arc fairly simple. Petitions must be tiled with the appro­
priate ofilcer-the elect ion commissioner. or the secretary o[ state­
bearing a rec1uisite number of ya\icl sinnaturcs. Some state laws 

~ ~ 

say that these signatures must be geog-raphically distributed among 
the counties, wards, townships, or other political subdivisions o[ 
the electoral district. And in some states the aspirant must not 
only file petitions, but must pay a moderate filing- fee. 

H you e\·er run for ollicc, be sure you know what the laws o[ 
your state proYidc. Otherwise your hopes may be dashed at the 
outset. Here arc three examples based on actual occurrences, of 
amuitions being ruined throtwh io·norance of the law . ...._ M b 

( 1) A woman seeking nomination to a city office liled petitions 
bearing 1026 signatures, the law requiring only 850. She began 
enthusiastically to campaign. But when the election commissioners 
checked her papers, they found that many people had signed 
their names differently from the way their names appeared on the 
official list o[ registered voters. On the printed list, for instance, 
Mr. .Johnson's name appeared as "Frederick C. Johnson," on the 
nominating petition, as "Fred Johnson." This disparity made his 
signature invalid. Likewise invalid was the signature o[ "John 
Smith, 80 Pleasant St.," because Mr. Smith had just moYed and his 
address on the latest ofilcial list of \'Oters was "75 Redfern Ave." 
Thus the commissioners threw out over 200 of the signatures and 
ruled the petitions insufficient. 
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(2) A distinguished diplomat retired, went to li\'e in the college 
town where he had spent his boyhood, and promptly decided to 

run for the state senate. His party's leaders, who disliked the sit­
ting senator (though he was of the same party), wen: delig-hted. 
They announced that they would support the diplomat in the 
primary. The senator said nothing. They filed pet it ions with 
plenty of valid signatures. The senator did the same, but remained 
silent. Finally the last day for fi I ing came and wem: the diplomat 
alone had filed to oppose the senator for the nominal ion. Thl'll, 
when it was too late for the parLy leaders to g·et anyone l'lse to 

run against him, the senator blandly poimed out that thl' diplo­
mat, long in foreign parts, had established his leg-al n·sidence in 
the senatorial district only eleven months bdore the date of the 
next election, whereas the state law required at least one year's 
residence in the district as a qualification for the state senatl'. So 
the discomfited diplomat and his friends went of[ to lick their 
wounds, and the senator was renominated without opposition. 

(3) Two men sought the nomination for CongTess in a district 
at the western end of the state. One was the vice-chairman of the 
party's state committee. The other was an unknown small-town 
lawyer, who seemed to be running for his hl'alth. The primary was 
to be held in September. On July 20, as the state law prescribed, 
the vice-chairman filed more than enoug-h signatures at the ollicc 
of the election commissioners in his county. Th('n, confident 0 ( 

the nomination, he went fishing. A week later, frantic messag-es 
reached him from the state capital, 150 miles away. \Vhen.: were 
his papers? Didn't he know that the state law required that the 
petitions, certified by the county election commissioners, had to 

be filed with the secretary of state before five o'clock on July 27? 
It was already three o'clock. Desperately he dashed to the county 
courthouse, gTabbed the petitions, chartered an airplane to Hy to 

the state capital-and ran into a blind fog- that g-rounded him fifty 
miles from his goal. The small-town lawyer, who had been more 
careful, thus won the nomination by default, was elected to Con­
gress, and served respectably there for twelve years, retiring in 
I ~68. 

So the first thinrr is to know the law. \\'hat arc the legal qualifi­
cations-citizenshi~, age, r('sidcJKl'-lor tht' ollice sought? \Vhat arc 
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the elates and requirements for the lilin~ of intentions? The state 
legislature lixl's not only those elates. but the elate of the primary 
itself. In some statt·s it is held in the spring before the No\'cm­
bcr election; in Sllllll' in mid-summer; in a few-~lassadmsetts. 
New York.:' \\'isconsin-in Sl'ptcmber. The early primary gi\'cs the 
\'oters a chance to become well acquainted with the ri,·al parties' 
nominet·s.·' But it encouragt·s an exhausting six-month campaign 
leading up to the i'\on·mhtT election. In the "September states" 
the post-primary campaign is a more mana~eable se\·en-week d­
fort, imposing less of a strain on both the candidates and the 
\'oters . .i\lid-summn primaries seem well elesi~Ilt'd (consciously or 
unconsciously) to discourage ,·otin~: many people are away on 
\'acation, and the stay-at-homes may lind it too hot to go to the 
polls. 

TYPFS oF PRJ:\IAJUEs. :\s primaries are dcsi~ncd to produce 
jHlrly nominations, it is logical to assume that only faithful parti­
sans should \'ole, each in the primary of his own party. Howc\'er, 
there are two dillicultit·s about this. The lirst is the fact that the 
parties are not mt·mbnship oq?;aniJ.ations like pri\'ate dubs: be­
yond accepting a man's word for it, how can you tell that he is a 
Democrat or a Republican? The second is that historically, the 
primary was looked upon as an essentially democratic dc\'ice: if 
"pure dt·monacy" is the goal. shouldn't we all be allowed to \'Ole 
on the nominations of both parties for t'\'t'l')' ollice? 

!\lost states-thirty-sen·n of them-take the \'iew that primaries 
are <.:sscntially party clcnions and that anyone ,·oting in a party 
primary should gi\'e some e\'iclcnce of alliliation with that party. 
l'vfany of these states require that he register as a partisan prior 
to the primary; a kw prm·ide that if challenged he must make a 
declaration of intention to support the party's nominees. The 
voter goes to the polls_ There he (or the printed \'oting list) indi­
cates his party afliliation, ancl he is handed the ballot of that party. 

3 Although :'\ew York nominates candidates for state-wide ullit-es (ll. S. senatm, 
governor, etc.) at party conventions. the nominations lor Congress and the state 
legislatnre are decided by primaries. 

4 In Creat Britain, the candidate to oppose a sittin)!; member of Parliament is 
ordinarily selected years IJdore the election. This gives him anti the n•ters ample 
opportunitv to know eath other ;111d petmits the actual intensi\c Gtmpaign to he 
as shun as tlu L'C weeks. 
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He votes for various aspirants for that party's nomination for the 
different offices involved. In the final election, he is under no legal 
obligation to vote for the party's candidates; but in the primary, 
he is performing a party duty, and only people who identify them­
selves with the party are permitted to participate. This system, 
which emphasizes the party's responsibility for making nomina­
tions, is known as the closed tn·imm·y. 

In contrast, 13 states have an OjJen jJrimary, emphasizing the 
free choice of the voter rather than the role of the party. In an 
open primary the voter is given both party ballots. In the privacy 
of the booth, he crumples one oE them and marks the other. 
(Likewise where voting machines are used, he votes only for as­
pirants for one party's nominations.) The essential thing is that 
he need not publicly declare his party preference. Under this 
system, a lifelong Democrat can take part in choosing Republican 
nominees-and vice versa. 

One state, Washington, is more "open" still. It provides for a 
"blanltet" primary, where the voter is given both ballots and can 
mark them both, though casting only one vote for the nomination 
for any one office. Thus he might put his cross beside (or pull the 
lever under) the name of an aspirant for the Republican nomina­
tion for governor, an aspirant for the Democratic nomination [or 
senator, and so on. 

A very different kind of "wide-openness," stressing free choice 
rather than party responsibility, was found in California's pri· 
maries until 1959. There an aspirant for the Republican nomina­
tion, say, for governor, could simultaneously seek the Democratic 
nomination for the same office. Other states have permitted this, 
but only in California did it become customary to "cross-file"­
that is, to run in both primaries at the same time. Sometimes in 
that state the primaries settled things, making a post-primary, 
pre-election campaign unnecessary; for example, Earl H. Warren 
won both party nominations for the governorship in 1950. Even­
tually the "wide-openness" of this system was tempered by the 
requirement that an aspirant's party affiliation had to appear on 
the ballot when he sought the nomination of the other party, and 
in 1959 the California legislature put an end to "cross-filing" 
and adopted the ordinary closed primary method. 
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TuF. \\711';-..;FRs. In most primaries, Yictory goes to the aspirant 
with the largest lllllllhcr of yotes. If there are se\"eral riYal con­
tenders. the one who wins the nomination may well haYe less 
than a majority. l\[me likely he will ha,·e a jJlllrality, less than 
50 per cent of the total Yotc hut ne\"erthcless more than any of 
his opponents. Apparently our preference for ha,·ing elective oflice 
filled hy somt·nne who has won majority support docs nut extend 
to party nominations: we arc-or should bl·-quite used to nom­
inees who got kss than half the vote in the primary. \Vhen. 
however, nomination is cquiYalcnt to election-when everyone as­
sumes that one party's nominee is certain to win in November 
-there is greater reason for majority rule in the primary. There­
fore the southern states, in the days when they were solidly Demo­
cratic and any Democratic nominee was sure to be elected, 
adopted a plan insuring that the winner of the real contest-the 
primary-won ld he the aspirant receiving a majority of the votes 
cast. They devised the nm off S)'Stcm. which is used in nine states. 
Under this system, if no aspir~11t gets a majority in the first pri­
mary, a run off is held two or three weeks later between the two 
strong·est comenders. Thus, Colfax, Culpept·r, Lee, and Ravenel 
may all be in the original prima11', with the following result: Col­
fax 40 per cent, Culpeper 1\2 per cent, Lee 18 per cent, Ravenel 10 

per cent. The nm off is between Colfax and Culpeper, one of 
whom, inevitably, must receive over 50 per cent of the vote cast 
in that second election. 

Parties and Primaries 

THE CONTEST FOR THE NOMINATION. l\•lost primary battles are 
popularity contests, with the party organization's endorsement 
often helping to make one contender more popular than the rest. 
Issues are usually subordinated. After all, the aspirants all "be­
long" to the same party, and in a particular district the pa1·ty 
may be fairly united in outlook. Even iE it isn't, most of its leaders 
prefer to maintain the appearance of unity and therefore frown 
on the ambitious contender who deliberately opens up intraparty 
cleavages. Any future nominee will want united party backing 
in his campaign for election-why offend people by taking a 
stand which may incur the disapproval of many of your fellow 
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partisans? It is much safer and easier to assume, or pretend, that 
the party stands for principles so well known that they do not 
need to be spelled out and to spend your time in (I) dcnouncin~ 
the other party, (2) convincing your fellow partisans that you 
would make a strong candidate, and (3) making yourself weii 
and favorably known among the voters. The second may he 
enough where a strong party organization largely controls the 
primary voting. The third is vital for success where local party 
gToups within the district or state arc inacti,·e or back different 
aspirants, or where you arc "bucking the machine." So if you 
ever want to run for office, the questions you might ask yourself 
before deciding to seek your party's nomination arc t hl'sc: would 
I be a good candidate against the opposition party? Can I com·incc 
the leaders of most or all of the local party organizations of this, 
and will they therefore support me for the nomination? By pri· 
mary day, can I make myself known and liked by a large llllmbcr 
of my fellow partisans? 

There are special factors and situations, howc\·er, that may 
make these questions irrelevant or insufficient. Sometimes issues 
are important. The conflict of interests within the party frame· 
work occasionally makes the primary a real battleground where 
questions of policy are at stake. This can be especially true in 
"one-party" areas; where nomination is equivalent to election, 
the primary is the only contest in which conflicting interests can 
fight it out. 

The general rule, however, is that primary campaigns arc cs· 
sentially contests where personality and organization count much 
more than issues. Always present is the temptation to try to win 
by making a personal attack on your rivals. The se\'erity of any 
such attack, however, is likely to be tempered by the knowled~c 
that if you win the primary, you will need the support o[ your 
opponents and their friends to win the election. \Vhcn the nomi­
nat.ion is equivalent to election, it .hardly matters ho~v much you 
spin the party, and "dirty" campaigning is unrcstramcd by fear 
of eventual defeat. When the election is a real party contest, 
however, there is no sense in gaining a nominatio~l by means 
which jeopardize your chance of victory in the electwn. And, of 
course, many aspirants and many voters dislike and resent the 
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use of smear tactics and hdow-the-helt campaip;nin~. In a popu­
larity contest. the contender who sneers at the private life or 
personality quirks of his opponent is himself likely to lose. 

TilE RoLE oF TilE PARTY 0R<;A:"IZATIO:". In some states party 
organizations, hy law or their own rules. refrain from formally 
taking sides in tlu: nominatinp; process. In most. however, if party 
organizations an· stnlllp; and acti\·e. they usually aliect the out­
come of a primary contest. If they unite. they can decide it. The 
wise aspirant normally seeks their endorseml·nt: in fact. he may 
not nm at all unless hl· has recein·ll promises of urp;ani1ation 
support. The l'tHlorsl'IIH'nt is dkcti,·e. Rl'ml·mher that in most 
primaries the \'otc is light: only the most politically conscious 
people go to the polls. In old-fashioned machine wards. this means 
the party regulars. who will vote as the kaders decide. \\'here the 
newer t)'l>e of ortrani1ation is <~Towino· U}l. based less on }Xttronap;c •• • ,:-o, ~ ...... 

ancl more on principle. the endorsement is important too. The 
acti\'e members of the local club vote on which aspirant to sup­
port, and most of their fellow partisans will ordinarily follow 
their nTommendation. 

Yet the oq~·an iza t ion endorsement is not necessarily conclusive. 
An aspirant who fails to recci\·e it may yet win the primary if 
he is personally attranin·, endlessly enerp;etic, and skillful in 
exploiting the advantages of his "independence." A successful 
anti-machine primary campaign can lead to election. for the de­
feated organization usually is wise enoup;h to follow the old ad­
vice: "If you can't lick 'em. join 'em." llnlcss he has personally 
offended the bosses. they will support the upstart in the election 
campaign. Furthermore, his status as an independent in the pri­
mary may well attract the votes o[ independl·nts in the election. 
Thus in the l !)!>H congressional elections in New York, two dis­
tricts were easily won by candidates who had first successfully de­
fied their party organizations in the primary. The dramatic way 
in which they won the nomination helped them to get elected. 

\Vhcre party organizations are active, then, a primary may be 
a walkover for the aspirant whom they all endorse, a contest be­
tween aspirants each of whom has the endorsement of some or­
ganizations within the state or district, or, rarely, a battle between 
the organizations' choice and a daring individual who defies them. 
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The latter, if successful, may himself become a party leadn; but 
he is not likely to be successf u I. 

A primary in which the party organization is feeble or inacti\'e 
may result in the nomination of a weak candidate. l\ot only may 
the nominee be the favorite of only a small group within his own 
party; more important, he may be offensive to a larg-e number 
of his fellow partisans and to independent voters. Even loyal party 
men often cannot bring themselves to vote for party candidates 
whom they profoundly dislike and distrust. So a primary where 
the party leaders are neutral can result in the party"s putting its 
worst foot forward on election day and losing the election. Of 
course the leaders may make a poor choice too, but at least they 
ordinarily want to win the election and so arc likely to back an 
aspirant who, if nominated, will appeal to all the partisan \'oters 
and many independents as well. In contrast, unguided voters in 
a primary are less prone to give much thought to victory on elec­
tion day; many of them vote for the fellow they "like bt:st," igno­
rant or heedless of the fact that in the final election he will be the 
easiest candidate for the opposition party to defeat. 

To sum up: a primary is a theoretically and potentially demo· 
cratic device for making nominations. Insofar as powerful party 
machines influence or control it, the purposes of those who first 
fostered the primary are thwarted. However, if the real goal is 
to have each party nominate its best qualified man, the organiza­
tion's domination of the primary can be, and often is, more of a 
help than a hindrance. The goal is at least as likely to be achieved 
when party leaders are active as when they are not, for party 
leaders usually want to win elections. Where the organization is 
active but unwise-where it presses for the nomination of un­
qualified or unattractive candidates-the primary provides an op­
portunity for intraparty revolt. 

PRESIDENTIAL NOMINATIONS 

The most important and dramatic survival of the ~o.nvention 
system of making nominations is shown to us on televlSlon every 
four years. It is the national party convention. More than a thou­
sand delegates meet in a huge hall, together with a host of alter-
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nate dt:lcgatcs and ;1 great crowd of spectators. They listen to 
speeches long and slwn: they march and cheer an(\ sing: in dull 
periods they go out tot unkr. cat. drink. and maybe sleep: in mo­
ments of derision they wmctimes stay tensely on the convention 
floor all night; and always hundreds of people seem to be milling 
up and down the aislt's. pushing and shoving while the chairman 
pounds his gavel atHl shouts ccasclt'ssly for order. Out of this mael­
strom comes the nomination of a man who will contend for the 
highest oflicc in the land. 

The comTnllon system is a fascinating bll'nd of party control 
and ckmocratic inlltH·ncc. Since 1~:1~. when Andrew Jackson 
caused the first lkmocratic national rom-cntion to he summoned, 
it has become one of our crucially importam political institutions. 
Here the parties appear, as it were. in the flesh. ln each con\·ention 
the clash of interests and the rivalries of leaders come into full 
view. Each party adopts a platform-a statement of principles or 
a program which it will offer to the voters. Each concludes by 
selecting its candidates for President and Vice-President. :-\s \'Oters, 
our choice in Nm-cmber is cffcctiYcly confined to the individuals 
whom the conventions name. 

Party organizations are usually dominant in deriding who shall 
be the delegates at the rmwention. However, in numerous states 
the rank and file of the party's \'Oters have some say in this de­
cision. Likewise. party leaders in many cases decide how the dele­
gates shall vote; yet they cannot determine who shall be nominated 
unless the)' effective))' aorec ammw themseln·s-a dilllcult thing 

,-. Ll ......... 

for leaders from fifty states and countless cities and counties to 
accomplish. Even when the leaders arc united, the "voice cf the 
people" may thwart their desires: for many delegates may be more 
responsi,·e to the rank and file than to the leaders, and, further­
more, party chieftains will not lightly pass over the man who has 
the greatest popular support, despite their personal preference for 
someone else. Responsible party leadership includes responsive­
ness to public opinion. 

The Choice of Delegates 

Each national convention, as we have seen, is composed of over 
1300 delegates. For 1960, the Republicans fixed 1331 as their total 
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number of delegates' votes, the Democrats, !:1:! I. The delegates 
are selected in the states, each state ha,·ing a numbcr of delegates 
prescribed by the national committee. The allocation is based 
primarily on population, as reflected in the number of senators 
and representatives each stale has; traditionally, the state drlcga· 
tion to the convention has been double that mmlbcr. Thus Ne­
vada, with two senators and one representative, would have six 
delegates; New York, with two senators and forty-three representa­
tives, would have ninety. The Republicans, howen.-r, han~ made 
this the minimum number, addin,..,rr a few "bonus" clclc•rates to .... 
various states in accordance with formulae designed to rdlcn the 
state's devotion to the party.» And the Democrats, in I !HiO, changed 
the basic formula, not doubling the number of nmgn·ssmen hut 
multiplying that number by two and a half. In addition, each 
party allots a handful of scats to Puerto Rico, the Virgin Islands, 
and the Canal Zone. 

Presumably to make faithful party workers happy. the parties 
long permitted states to select two, three, or four times as many 
delegates as the number of votes to which it was entitled. Thus a 
state with 40 votes could send 120 delegates to the convention­
each of them casting only one-third of a vote, but all of them sup· 
posedly having a grand and glorious time. Then if you doubled 
the number of these "one-third" delegates, providing an alternate 
for each one, you brought pleasure and prestige to 2·10 loyal parti­
sans. However, you also jammed the convention hall to bursting. 
\Vith the coming of television, the party leaders, concerned about 
making a bad impression on millions of voters, gave thought. to 

lessening the confusion by reducing the number of delegates and 
alternates; and fractional voting, therefore, is gradually becoming 
a thing of the past. 

In thirty-four states, the selection of delegates is basically an or­
rranization matter. Techniques vary from state to state. In some, 
b 

the choice of most delegates rests with the party's state committee. 
In others, most arc chosen by county committees or by district con­
\'Cntions-the latter being composed of delegates from the city 
or county or township organizations. Rank and file party adherents 

r. This bonus system was originated hy the Republicans primarily 10 keep ~he 
southern states (\\·here the Republican vot~ was habitually very small) £rom havmg 
disproportionately large voting strength 111 the convention. 
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can participatl' at the \l'r)' hnttom of the bdtkr in choosin):!; dele­
gates to the distrit t tllll\l'lltions. but sddom do many o[ them 
bothn to do so. 

\\'hom dm·s the organi1ation sekct? The only general answer 
is that almost always. the statl' dekgation inclmks the recognized 
party lcaclcrs-the gonTnor and st:nator. for instance, and the state 
chairman and the national committet:man and committeewoman. 
The rest of the delq~ates. in the main. art· people who want to go 
and whom the Inca I organ i1a t ion katkrs he I il'\·e to be both de­
sn\'ing and com pi i;tllt. 

"PRFslln.:-o:TIAt. P~tl\L\IUFs." In fifteen states. delegates to the 
conn:mion are elected by the party \'oters. These elections are 
called "presidential primaries." hut unlike the primaries discussed 
earlier in this chapter, they are not held for the purpose o( nomi­
nating anybody. Tht:y are clclcgatt' dcctiv11s. They have some 
bearing on the e\'elllual nomination of a candidate for President, 
but their ell'ect is indirect and often \'ery small. 

A "presidcmial primary" in a giYt:n state. taking place weeks 
or momhs bdore the conYelllion.G may indeed pit presiclential 
aspirants against each other. :\ "slate" of candidates-a list of 
people uniting their campaigns-may amHHmce a desire to be 
elected to the post of dckg-ate so that. at the con\·ention. they can 
\'Ole for .Jones. a snious president ia I nnlt encler. :\ ri \'a I s Ia te ma ~· 
announce that it is J>kd<red to work for the nomination of Robin-,.., 
son, another serious presidential contenckr. The \'Otns then \'lHe 
for the candidates on one slate or the other. and the winnns go to 
the convention. If the .Jones slate wins. Jones' chances of being 
nominated are enhanced. 

If such "deleg-ate eknions" were helcl in c\Try state, they might 
come close to settling the nomination by popular choice. The fact 
is, howe\Tr, that less than half the deko·ates at the con\'Clllion arc 

" chosen in this fashion. :\nc\ thne are at least three other obstacles 
to making the "presidential primaries" instruments of eiTecti\'e 
popular choice. 

( 1) One or more of the major presidential aspirants may refuse 

U The "presidential priman" in !';ew Hampshire is held in mid-\larrh. that 
in California in early .June; othe1· states hold theirs at \ariuus times durin~ the 
sprin~. 
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to allow his name to be used by any cancliclate for dele~ate in a 
particular state. He may prefer to concentrate on other states 
where he believes he is more popular. So in numerous states there 
may be no contest at all. 

(2) Prominent party leaders, undecided as to whom to support 
for President, may form a slate and nm for delegate either ''un­
pledged"-under no obligation to support any panicular aspirant 
-or pledged to a "favorite son," some worthy local figure who is 
not seeking the presidency. If all the best-known party leaders arc 
on such a slate, they are unlikely to have any opposition, and so 
the real contest for the presidential nomination never comes he­
fore the voters. 

(3) The "pledges" of delegates cannot be enforced and some­
times do not imply even a moral obligation to vote fur the favored 
aspirant for more than one ballot at the convention. As the con­
vention often must take several ballots before any aspirant gets 
a majority, this means that as the balloting proceeds, .Jones' dele­
gates feel free to switch their votes to Robinson or Green or Smith. 
(Not all of them, to be sure, will feel free and willino· to do this n 

until Jones, despairing of his chances, "releases" them from their 
moral obligation to support him.) Thus the voter's April choice 
-as he viewed it-of Jones for President seems totally ineffective 
in July, when the very delegates for whom he voted desert Jones 
and help to nominate his rival. 

For all of these causes, and especially because less than half the 
delegates are selected in "presidential primaries," these delegate 
elections are not necessm·ily significant. For instance, in 1916 the 
Republican convention nominated Charles Evans Hughes for 
President, and in 1952 the Democratic convention named Adlai E. 
Stevenson: in neither case had the winner entered any "presi­
dential primary." Conversely, an aspirant can campaign success­
fully for the election of delegates pledged to himself, yet find that 
his victories are hollow: so it was with Estes Kefauver as he 
sought the Democratic nomination in 1952. 

Yet "presidential primaries" can and sometimes do significantly 
affect the eventual action of the convention. The number of 
"pledged" delegates elected is not as important as the psycho­
logical factor. The party is looking for a winner. The aspirant who 
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wins a "presideut ial primary" in which there is a real contest 
heg-ins to look like a gnoci \'Otl'·geltn: if he wins another. he looks 
like a twry goocl \otc·gl'tltT. This was strikingly illustrated in 1 ~ll)O, 
when John F. Kl·uncdy's triumph in \\'isronsin showed that he had 
strength in a panially agricultural state. and his victory in \\'est 
Virginia. a strougly Protl'~tant state. seemed to dispro\'e the thesis 
that Protestants would rdusc to \·ote for a Catholic candidate. 

The contt•st for 1 he I !l:-1:! presidential nomination between 
Republican aspirants Dwight n. Eisenhower and Robert A. Taft 
illustrated hoth thl' atlinnatin· and nl'!J,~lli\·e possibilities of the 
"presidential primaril's." In :\t·w Hampshire, Taft organized con­
fidently. :\t the last minute (~cm·ral Eisenhower. then in Europe, 
consented to the usc of his name. There was a contest squarely 
between the two ri,·al slates. Eisenhower's smashing \'ictory re­
moved one of his greatest obstacles, the doubts of his supporters 
that the people would \'ole for a soldier. Taft's defeat aroused the 
"he can't win" chorus to full cry and caused many of his friends 
to lose heart. 

Probably defeats arc more often significant than victories. 
\Venclell \\'illkic, nmning last in the Wisconsin Republican 
"presidential primary" in 19·1·1. promptly dropped out of the 
presidential rare; Estes Kefauver, after losing to Stevenson in 
California in I !1!l(i, not only dropped out but announced his 
support for his ri\·al. In any event, while "presidential pri­
maries" do not insure a democratic system of nomination, they are 
not unimportant. They do not bind the nominating convention, 
but they may profoundly influence it. 

"PREFEREI':TIAL PRI:\tARms" AND "PoLLs." Ten states provide 
for voting before the con\'ention in a manner e\·en less effective 
than the usual "presidential primary." The ballot includes the 
names of those aspirants who wish to be voted on; in two states, a 
person's name may be put on the ballot without his permission. 
This is not an election of delegates, but strictly a show of "prefer­
ence" for one aspirant or another, and most states' delegates to the 
convention are not bound by it in any way. Only once has this 
type of popularity contest had any significant influence. That was 
in 1952, in Minnesota. Harold Stassen, 1\'linnesota's governor, was 
the choice of the state's delegates, and General Eisenhower's name 
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was not even on the ballot. Stassen's was: yet e\'en so, nearly 100,-
000 Minnesota Republicans wrote in Eisenhower's name. This 
provided further impressive evidence of Eisenhower's g-reat pop· 
ularity. 

A new problem for presidential aspirants was proclucecl by the 
Oregon legislature prior to the I !HiO com"Cn 1 ions. The new Ore­
gon law provides for a "preferential primary" where thl' sl'kction 
of the names to appear on the ballot is made by a statt' ollicial. the 
secretary of state. l-Ie is supposed to he guiclt'cl by 1 he extent of 
active campaigning, newspaper comment, and other e\'idcnre 
showing that a person is a genuine colltender for the nmninat ion, 
but in fact his discretion is very broad. I le c:an omit whom he 
wishes; more important, he can put onto the Oreg-on baiiot the 
names of men who have no desire to compete in a popularity 
contest in that state. Only by filing an alfida\'it J>roclaiminn· that ,-, 
he is not seeking the nomination can any person selected by the 
state secretary keep his name off the ballot. This "puts 011 the 
spot" any covert aspirant who hopes to remain in the backgnwnd 
until a convention deadlock between the avowed contestants re­
sults in his being "drafted" as a compromise choice. 

Even the Oregon free-for-all is confined to a single small state. 
Political leaders may be more impressed by the unoflicial polls 
taken by private nation-wide polling organizations. 

These show something, at least, of the rei at ive popularity of 
the aspirants. They fail, however, to indicate the extent and depth 
of active hostility to an aspirant-and this, as we have seen, may 
~ake him a poor man to nominate. This omission is corrected, 
In Part, by the custom of arranging imaginary "horse races" be­
tween possible candidates, one for each party. H a polling or­
ganization reports in June that A, an as pi ram for the Democratic 
nomination, would get GO per cent of the vote in a race against };., 
a. possible Republican candidate, and that other Democratic as­
pirants B, C and D would get only 52 per cent or even lose to X. 
this index of A's superior capacity to win the election may have 
real influence at the Democratic convemion in July. The delegates 
want a winner. They may argue correctly that A's advantap;c is 
temporary, that he leads the field only because he is hcucr known 
and that B, c, or D could do even better when thrust into the 
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limeli~ht as the party's IHHninee: hut still the results of the polls 
may significantly incn·ase .-\'s chances. 

The National Convention 

The party's quadrennial conn·ntion meets in a city selected in 
advance by its national commillt'e-Chicap;o, more often than not, 
because of its central location. lkfore the g-rand climax. the nom­
inating of a presidential candidate, and the usually drab anti­
climax, the sekct ion of his running- mate, it adopts a platform-a 
statemelll of prinlipks and a prog-ram. :\nd before it can do that, 
it must organize. 

0R<;A:-;IZATJo:-;. l'sually the malter of organi1ing the conn·ntion 
is a cut-a!HI-dried business. <kcided in ad\'ancc hy pan~· ll'aders 
and representatin·s of the kading colllt'llllt·rs for the nomination. 
They agree on who shall he temporary chairman, with tht• IHmor 
of making the "keynott• speech," ant\ on who shall he permanent 
chairman, a potentially important position if the hattie is hot. 
They agree on the rules-usually the nmtinuation of rules guiding 
former coll\'elll ions . .-\nd in most instances any disagree1nents as 
to who are properly L'lll it led to an as delegates are likewise settled 
in ad vance. 

Occasionally, ho\H'\'t'l', contests on·r organization, rules, and the 
seating of ddegates han· mTmTed on the convention floor and 
have had great significance. l[ the national committee leaders are 
opposed to one prominent contender and select an enemy of his 
to make the keynote speech, the contender tnay seek an early 
show of strength hy proposing a ri\'al candidate for the post of 
temporary chairman. Or some well-known deleg-ate tnay seek to 
commit the party to a particular course by proposing a change 
in the ruh:s-as \Villiam .Jennings Bryan did in 1912, when he 
struck at the alleged alliance between big business and Tammany 
Hall by moving to adopt a rule barring from the Democratic con­
vention "August Belmont, Thomas F. Ryan (both of them mil­
lionaires, and both of them delegates) and any other n1c1nber of 
the privilege-hunting, favor-seeking class." An attempt to have the 
convention adopt a rule binding aii dc!e~ates to support the 
party's candidate nearly split the Democratic convention in 19!:>2, 
for southern delegates did not wish to be committed until they 
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knew what the platform said, who the nominee was, and whether 
he was hostile to their sectional interests. 

Twice, contests over rules regarding delegates' crnlt·lllinls have 
made history. In 1952, rival sets of Republican dclegalcs came to 

Chicago from several southern states. These were states which had 
no "presidential primaries." The "regular" delegates, certified 
by their local organizations, were generally fa\'orable to Senator 
Robert A. Taft for President. But it was claimed that they had 
been improperly selected by local conventions illegally conducted 
and that a majority of Republicans, excluded from these local 
conventions, favored Eisenhower and had held proper meetings 
which selected delegates pledgc·d to him. The issue o( which 
set of delegates to seat was determined by the con\'Clll ion after a 
vote was taken on a proposed rule to provide a method for settling 
it. The victory of the Eisenhower forces, in adopting a rule which 
in effect assured the seating of the Eisenhower delegates and the 
exclusion of the Taft delegates, made the nomination of Eisen­
hower virtually inevitable. 

The Taft family had no luck at all in the mallcr of delegates' 
credentials. Senator Taft's father, President \\'illiam Howard 
Taft, had won a similar battle over the seating of southern dele­
gates in 1912, but it was a Pyrrhic victory. The loser in that con­
test was Theodore Roosevelt. \Vhen a rule was adopted making 
certain that his southern supporters would be excluded, Roose­
velt "bolted" the convention. With ebullient confidence ("1'111 
fit as a bull moose") and crusading fervor ("\ V e stand at Anuaged­
don and we battle [or the Lord") he hurriedly organized a new 
party, ran for President, split Taft's support and carried sixteen 
states whereas Taft could capture only Utah and Vermont. 

PLATFORM. Each party's platform commiuce (selected by the 
national committee) meets a few days before the convention and 
holds hearings at which interest group representatives urge the 
party to adopt particular policies. Then the members get down 
to the job of drafting a document which will mean something yet 
not offend sizeable groups of voters. The result is usually a wordy 
document, long on diatribes against the opposition and short on 
specific positive promises. This eventually is read aloud to all the 
delegates and approved by them. 
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Occasionally. ho\\'t'HT, a platform includes a "plank"-a section 
on so1ne ont· suhjet'l-\,·hich is explicit and contnwcrsial; and 
sometimes the con\ t·nt ion is treated to a meaningful debate about 
it. The debate C<lllet'rlling adoption or amendment of the plat­
form can han· historic t'lfccts. It was in that debate in lS~)l) that 
Bryan, arguing for a ''free sihTr" plank. by his eloquence and mag­
netism made himself the leader of the Democratic party. In 19~·1, 
a proposal that the Ikmonatic platform should denounce, by 
name, the Ku Klux Klan threw the delq!;ates into bitter con­
troversy and helped destroy the party's chance for victory that 
year. And in still another Democratic conn·ntion. that of El-lR. the 
adoption ol a ci,·i\ rights plank proposed from the tloor caused 
l\Jississippi's <lt'legates to walk out and gave rise to the short-lived 
"States' Rights" or "Dixiecrat" party, which carried four states 
in the election. 

Platforms arc not wholly useless. They give the voters an idea, 
at least, of the general attitude of delegates at a party convention. 
To a President such as \\'noclrow 'Vilson, who believed strongly 
in party responsibility, the platform consisted of pledges which he 
felt bound to try to fulfill. Yet the separation of powers, the ab­
sence of party discipline. and the fact that parties are loose con­
federations of local groups all conspire to prevent the platform 
from being carried out, and so the public's interest in it is justi­
fiably tempered by more than a grain of skepticism. Even a presi­
dential candidate docs not always feel bound to agree with the 
platform adopted hy the very conYention which nmninatcd him. 

No:-.JINATING A PRF:SJDE;-o;TAI. CA;-.;mnATE. The technical proce­
dure for making the nomination can be quickly described. The 
clerk of the convention calls the roll of states in alphabetical 
order. The first state, Alabama, through the chairman of its dele­
gation may answer "Alabama desires to place a name in nmnina­
tion," or "Alabama yields to the gTeat state of New York" (or 
Georgia or Pennsy\yania or Texas or any other state). Then a dele­
gate, selected in advance, goes to the platform and tnakes a speech, 
putting the name of an aspirant hom his state before the con­
vention. Later, delegates frmu other states may do the same for 
their favorites; and still other delegates arise to make "seconding" 
speeches for those whose names have already been proposed. 
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Logically, this time-consuming procedure seems to make \'cry 
little sense. It gives numerous politicians a chance to sound off in 
front of television cameras, hut it seldom if e\·cr has any effect 
on how the delegates will vote. 7 The same is true of 1 he tumultu­
ous '"demonstration" at the conclusion of a nominating- speech. 
In earlier times, these demonstrations were reason a b 1 y sponta­
neous, delegates parading and cheering for their favorites. Re­
cently professionalized glamor has replaced spontaneity; at a 
prearranged signal, a corps of high-stepping- majorettes may sud­
denly invade the hall, cheering sections jump into an ion, and a 
convention hand swings full blast into the "state song-"' of the man 
whose name has been presented. It's all good fun, hut it o·ets . . .., 
boring-and television time IS expens1 ve, too. Both nat ion a 1 com-
mittees have been giving serious thought to putting- time limits 
on both speeches and demonstrations and ha\-c had some success 
in shortening the former. 

The balloting is conducted by calling the roll of the states. 
Some state delegations are bound by vote of state conunittecs or 
conventions, or by their own choice, to abide hy the "unit rule," 
by which is meant that all of the votes of a particular state will be 
cast for the man favored by a majority of the delegates from that 
state. The "unit rule," however, seems to he passing from the 
scene. Frequently, when the clerk calls the name of a state the 
chairman of its delegation will respond "five votc.·s for Rohil,lson, 
four votes for Green four votes for Smith, and one for Jon " ' . es. 

Both parties today provide that the aspirant who receives a 
majority of the votes cast by the delegates_ shall he the party's 
nominee. For a hundred years, the Democratic party required that 
to gain the nomination, an aspirant had to get two-thirds of the 
vote; but this "two-thirds rule," which gave an cfkctivc veto to 

a minority faction, was abrogated in I !J:Hi. 
\\'hen there is a real contest for the nomination amono- three 

I"> 

or more aspirants, it is unlikely that any one of them will win 
a majority on the first ballot. So the roll is called again. And, if 

i Onre, to be sure, a nominating sp~ecl1 affected I he nomination. though not in 
the manner intended. In the Repuhhran romenlion of IHKO, Jaml'S A. Gadielcl 
proposed the name of Senator. Sherman 1~[ Ohio. :\ppan·ntly Garfu:~hl's speech 
impressed the delegates. They d1d not nommatc Sherman, hut eventually selected 
Gadield himself. 



Campaigning. Gn>Y<T C:kn· I:IIHI"s hn111 c town . HuO.:IIn . ~cw York . " ·a s the scen e 
of this < :1111p:1ig n p :1radv in ~ ~~ · 1. Tod:1Y . dv,pitt' t< ' l t· ,· i~ i on . pnliti< i :t n s feel th :tt 
th e \ 'lltlTS like to ' <'<' tll('nl in the lll',.h : s i:-..tY \ 'l':1rs :1ft <T thi s p :tt·:tdt · Prl'~i<knt 
RrH> '><·, ·c- lt. with hi , S(C>ttit · '"F:d :1 ... n>d c slnwl" in :111 n p c n c1r. throug h < h l' l'rin g 
< I"IH\'!h i 11 :--.;, ." . '1'111 k ( :it\ . for four hnurs in :1 dri,·ing Ll i ll. 



I loll ;Jspccl The National Convention, a durable institution ll'hic h h:1~ c II:IngC"d I itt c 

nl Johii in thC' la-.t C'ighty }T:Il'> .. \IHJIT, .J:1n1n \. Co~IIrC"Id JlLIIlrrig tltt· Il.ILILL' ·-]!ich 
Shnrnan into ll<>Inillatioll :1t thC' Rc·lnJIJiic.IIl Colllt'lltion ol IHHO. :1 'IH't·ch 11 ,,elf 
,,, illlpic·s~c·d the· cic-IC"g;,tc·, th:1t the-, noniinatl'd not Sht·Inio~n hut (;,IIIIl'id "-"' .

1
t 

( 'Jr I I' I I 1· I . I . ·I . I ,,,,,,,ili:1L1" 11 , ,,·c· p:1gc __ ! ). ,c· <>11· ._.,,, . ., ,,. :Iti\Tr :1! t c·pt111g t H· I"HC'·prc'>I< C'nlla 
tl~t· Dt·nio< rati< Lo111 t'Illion ol I !).'j(j_ 
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llcccss ... ary 'l"'liJ . I . . 
fony 1 1' '.-..· 1 ' 111 < :l.~aJn and aga111: in sc\-cral com·cntions o\·er 

>a lots \\'n. 1 k I . 
agai1 1 .' . t a c11. aJH 111 one. a hundred and three. nut 

1 te t'\'iSHJil In· . II. . I I 
lik 1 , ' s •111 c eel. Sue 1 pro ongcd deadlocks arc un-

c ) to be I> h .. I I 
abl)· · )t < 01 11 >cforc the cameras. f.\·emually-and prob-

sooncr lod· \' I . 
lcadino· . ' "· · 1 lan Ill years gone by-all but one or two of the 
be .... -.., tOJllclldns get discouraged. Their SUJlJlOrters clamor to 

I(' C''IS. I" . ' 
to 1 '· u ·llld l!1:1y cn·n change their \'Otes \rithout waitino· 

le reins · I Tl · '=' 
gr011 lS . : ._u · lc uncommllled delegates, the ··ra,·orite son" 

I . ' Sill/) I h (' \\' i I I I I . I . 
1ua111 to . H anc try to guess w 11c 1 \\·ay to Jlllllp. They 
close to "(' 11 : 111~ lllf· <t'll/1/('r. Finally one aspirant comes very 
frolll .. 1~ 1113} 0 ~'~ 1 y: and as 1 he last state is called, the delegates 

a ·H·on 1 · · " · · . lllan'. l son state arc on thc1r feet, demandmg the chair-
s allenti 1 · 1'1 on, s IOtiiJIJo that the)' want to chano·e their vote. ICy lllak . . .-.. .:-, 

over. ' c '1 tnncly leap onto the banchragon-ancl the race is 

. So Illuch f . I , . . . 
lion i 01 l It procedure. But \rhy docs X \nn the nonuna-

nstcad of Y' TJ 1 · · I f . X' ·1 l ·1· \ l'csllo .1 · lc Hgg·cst suw c actor IS • s avat a >t 11')•. r 
llSI ))(' C . ' ' t:> • 

cxpcr· on,·entJon does not readily nominate a man whose 
lcncc an I ·I · · · · ·I Tl '"'llll . ' < c latacrer c!Jsqualifv hun for the pres1c ency. tey 

1> a,r1nncr I · ·' . I I. 
Dl!t 1 • anc an obnous nusfit would not \\'111 t tee ecuon. 'v I'll ·r 
Jlcrjc1 . : 1 there arc SC\'cral equally upright, likeable, and ex-
lead lcccJ aspirants? Then the deleo·ates-more particularly their ers .. I .:-, 
ch·a,vl _,,c1g 1 se,·cral other factors. Has this man any personal 
1 )acks- f . . 
tas tl _ an t111 01 lunate appearance, a rcputatwn as a playboy; 

l'elin·j tat lllan a folksy lllanner and a fine war record? '\Viii his age, 
"' on or 11'11 . I I I . I b f Votct·s? ' . ' lona >ackground repel any su >stanl!a num cr o · 

\vhe. Docs he COllie from a Iaroe and closely contested state lc h . . .., . 
Vote i c Is popular, so that he can probably corral Its electoral 
cisj01 11 November? Is he well known; com'Crscly, has he made dc-

ls '"hi ·I I . . I . Part t 1 la\'e caused him to ha,·e many enemies m liS own 
Y and · · · · 1 ever . among mclcpenden t voters? It IS not surpnsmg t 1at 

-.. Y 111ajor '"'11 1· I - · · · · I b' •csid c" c 1c ate since 1908, \\'llh one exceptiOn, 1as een a 
. ent of · · 1 N · · · · Ptisj a state wah a substantial clectora vote. 01 IS It sm-

ng th t · · · · · 1 · tury a Ill mne consecutive presidenoal electiOns 111 t us cen-
"oti 110 senator was nominated for senators make their records by 

llg on · · ' ff I · · · est . Issues, and their votes are bound to o enc vanous mtei-
gloups. 

\' Ct t! . 
us emphasis on "availability" must be modified m two 
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respects. First, because each party speaks for disparatl' ;u~d <_,fren 
contending interests, the convention may he the sn·nc of fact u~nal 
strife. Real issues may he tied up with the light for tht· nomma­
tion. The Eisenhower-Taft struggle of I !J!J2, for example. was de­
cided by more than just "Ike's" popularity. That was a hig factor, 
but there was a policy factor too. Eisenhower's supporters, and 
Eisenhower himself, were committed to an ''internationalist" 
foreign policy-treaties of alliance, foreign aid, moderate tariffs. 
The Taft gnmp, il not wholly the Senator himself. leaned in 
exactly the opposite direcLion. Great issues of policy, then, were 
at stake. The second reason why "availability" may become less 
important, or at least change its nature, stems from the first. As 
great national and especially international life-or-death questions 
~ink into the people's minds, their choice for President is more 
likely to be the man of experience, whatever state he comes from, 
who has taken positions on the great issues regardless of their 
passing unpopularity. The uncommitted compromise candidate 
may seem less attractive than in the past. 

All o[ these factors-issues of policy, personal popularity, old­
fashioned "availability" in terms of geography and lack of en­
emies-go into the convention's choice. That choice is produced 
by the votes of the delegates; but the delegates themselves may be 
guided to it by the preferences of the party leaclers-t he dominant 
chieftains of local organizations and the powerful pany men in 
Congress. \Vhen a deadlock occurs, there arc sometimes only two 
ways of breaking it. One is a "deal"; thus in l!Jg2, when Franklin 
D. Roosevelt was the leading Democratic contender but John N. 
Garner had the support of Texas and California, the Roosevelt 
forces won the Texas and California delegates, and the nomina­
tion, by promising the vice-presidential nomination to (~arner. 
The other is a compromise, and obviously thirteen hunched tired 
and excited delegates can't work out a compromise. That has to 
be reached by a small group, in comparative quiet-as it was 
reached in 1920 by the Republican leaders (who made such an 
unfortunate choice that it gave a permanent bad name to the 
"smoke-filled room") and, more respectably, by the Republicans 
in 1916 and the Democrats in 1952. 

Much of the foregoing assumes a convention where there is a 
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contest for the w•minatiotL :'\onnally there is no such contest 
when an incum bl·nt Prl·sidcnt seeks renomination. Since l ~) 12. 
every such Prl'sidl'nt has won unanimously by acclamation or on 
the first ballot with slight oppositiotl. .-\ party can ill afford to 
admit a mistake by denying rcnnminatiun to the man it success­
fully olkn:d to 1 he ckctorall' four years before, and furthermore. 
the President and those around him arc likl'ly to have a firm hold 
on most ol the pany's organizational machinery. 

i\'o:-.tt:"ATI:"I; A \"tcF-Pta~tllF:"TtAI. CA:"lllllATE. Usually. the man 
nominated ft•r Pn·sidl'nt either hand-pil·ks his nmnin~ mate or 
appro\·cs the liH•in· made by some of the party leaders whom he 
trusts, as both Eisenhower and Sten·nson did in I ~)!",2. The dele­
gates ha\·e just hoisted the nominee to the top and arc looking­
to him to lead them 111 ,·ictory: naturally he can "call the turn." 
The process of no1n ina 1 i ng- someollt' fur \" ice-Presidcn l may in­
clude the familiar rigamarolc of speeches. nominating· and second­
ing, and the ballot by roll call of the states, but the matter is 
normally decidcd long bdore the balloting hcg·ins. 

This is one reason why the nomination of a ,·icc-presidential 
camlidate is often a dispiriting afl'air. conducted in a morning-­
after a tmos ph ere. :\not her is that oftt·n the man selected for \'icc­
President is a man lacki1w in national distinction, a man who 

M 

has lll'\"Cr bccn serious I y considered for the presidency i tse I f. 
Typically he is chosen chidly because he "balances the ticket." 
Is the presidclll ia I nominee an easterner and head of a uti I i tics 
corporation? Then for \'icc-President put up a westerner who 
advocates fed era I wat cr power projcns. Is he a northern Demo­
crat? Then his running mate should be a southern Democrat. 
Unify the party, heal any breaches opened at the conYention­
these seem often to be the objccti\'CS, without much heed being 
paid to the fan that seH·n Presidents have died in oflicc. 

The l !l!'i(i Democra 1 ic con \'elll ion marked a departure from this 
pattern. The prcsidcn t ia I nominee, Stc\·cnson, angered some of 
the leaders and startled the delegates by announcing that he had 
no choice for \'icc-President; the nomination was up to the con­
vent ion. A sharp, short contest de\'cloped, and on the second 
ballot the majority \·oted for Estes Kefauver. Only at the Re­
publican con\"Clllion of l !)~() was there a somewhat similar choice 
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by the delegates: they revolted against the leackrs who had just 
caused the nomination of \Varren G. Harding for President and 
unexpectedly selected Calvin Coolidge for Vice-President. 

Again, when a President has just been renominated he can 
name his own running mate and usually agrees to the renomina­
tion of the incumbent Vice-President. An exception to this oc­
curred in 1940, when a deep split had developed between 
President Roosevelt and Vice-President Garner and the latter 
strongly disapproved of running for a third term. \\'ith consider­
able difficulty Roosevelt success( ully insisted that the con vclll ion 
nominate Henry A. \Vallace for Vice-President. Four years later 
party leaders persuaded Roosevelt that \Vallace would be a liabil­
ity in the 1914 campaign, and the Presidem acquiesced in their 
selection of Harry S. Truman. 

Now Coolidge and Truman, of course, became President and 
each was reelected to that office. The fact remains that since 1 he 
days of Andrew Jackson vice-presidential nominees, at the time 
of their original nomination, have very seldom been men who 
were seriously considered for the presidency itself. Originally, of 
course, the Vice-President was expected to be the runner-up in 
the contest for the presidency-the country's "number two" states­
man. Thus when Adams, a Federalist, was President, .J e(ferson, an 
Anti-Federalist, was Vice-President. The rise of the party system 
made this conception of the vice-presidency quickly obsolete. Its 
incompatibility with partisan elections was proved by the tie in 
1800, when the Anti-Federalist electors, each casting two votes, 
cast party-slate ballots for Jefferson and Aaron Burr. They in­
tended to vote for Jefferson for President and Burr for Vice­
President, but the original Constitution made no provision for 
their indicating any such differentiation. As a result Jefferson and 
Burr got an equal number of electoral votes, and the House of 
Representatives had to elect the President. (It chose Jefferson.) 
To prevent a recurrence of this situation, the Twelfth Amend­
ment was adopted in 1804, se~arating the formal election of Presi­
dent and Vice-President. This marked a drastic departure froJll 
the original conception of ~he vice-presiclen tial office. a_nd was a 
tacit recognition of the arnval of national party politics. For a 
candidate for Vice-President is a person willing to settle for 
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second place on a party ticket. and not necessarily a contender 
for the pn·sidcncy at all. The results of the national conycntions 
indicate that although tlH:y arc usually useful instruments for the 
nomination of cxcdkm presitlential candidates, the Yery con­
sidcrat ions of party ath·antage which lead each party to select a 
strong nominL'L' for the top spot on the ticket inlluenrc each party 
to name a comparat in· unknown for \'icc-President. To he sure, 
Lyndon B . .John~on. Kl·nncdy's choice for the nomination in lfH10, 
had been a stn111g ;tspirant for the top spot on the ticket: yet l'H'n 
this Ycry well-known canditlate was chosen chiclly hel·ause Ken­
nedy hclic\Td, correctly, that he would "balance the ticket" and 
keep most of the South in the Dcmorratic column. The usc oE 
the nominal ions llllTcly to promote internal party unity and the 
complete n·mo\·;tl of the sdcction from the control of the Yotcrs 
make the naming of Yicc-prcsidcntial candidates the least satis­
factory and most U!Hkmocratic part of the entire nominating 
process. 



The Electoral Process 

The. h~art of a democratic system is the clcnoral process. Peri­
ache free elections make "govcnJmci!l by the people" a reality. 

As we have seen, this presupposes freedom to debate the issues; it 
also assumes that the \'Otcrs' choice is made manageable and 
significant by a system of party nominations. Elections would ha\'C 
little meaning if they \\·ere not preceded by campaigns bet ween 
recognized contestants. 1\'or would they epitomize the democratic 
spirit if all but a handful of cit izcns \\'CIT forbidden to vote. 
Fortunately, in the United States, the suffrage is l>road, and real 
choices arc offered to the vot ers-choic:es bet \\'Ccn men and he­
tween policies. \Vhat manner of men arc these \\'ho seck public 
?fiice? \Vhat part do policies play in their appeal for votes? \\'hat 
Is the nature of a campaign, and what roles in it arc open to you 
and me and most other Americans? \\'hy do we \'Ole as we do? 
For that matter, who can vote, and what is the impact of the votes 
they cast? 

These are the questions to be considered in this chapter. \\'c 
will begin \Vith the last ones, which have to do with the institu­
tional formalities of the electoral process-for we need to knoW 
the ground rules of the electoral game. Then \\'C can gi\·c thought 
to the game itself-the players and what they clo to win. It is a 

300 
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matter of inmH"di:ttt· pcrson:1l concern. for in this g-reat g-ame o[ 
politics all «ll u-; c:tn ukt' pan. and most of us do or stnne day will. 

The i\lcchanics of Votin<> :-, 

THE GROUND RULES 

The least \\'C can do. in politics, is to \'Ote. \Vhatcver else we 

may lack. so politicians sometimes tl'll us. we have that precious 
right, the right to \tltt·. To he sure. the "right to vote" is not 
unin:rsal: it was dt·cidl'<llv not included among those scU-cvidcnt . ' 

unalienable rights nH·nt ioned in the Declaration of lnckpendcncc. 
\'oting is a pri,ikgt· cmtkncd hy the gon-rnmcnt on those whom 
it dt'Cllts \\·orthy. Yt·t such is its importance that we quite naturally 
think of it as a "right.'' possessed at kast by all literate. law-abid­
ing. matun· ci 1 i1cns. 

A right men have died for 
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Under the Constitution there is no suc.:h thin~ as any natio11al 
privilege of voting. Instead, each state determim:s the voting 
qualifications of its own citizens. The ConstitllliOJ~ do~·s, of course, 
in the Fifteenth and Nineteenth Amendments lorl)((l the states 
to deny the franchise to anyone because of c.:olor or sex. The 
Fifteenth Amendment was a natural aftermath of the CiYil \Var 
and the conferring of citizenship on the freed slaves. The Nine­
teenth Amendment, guaranteeing- woman's sulrrage, was a plant 
of much slower growth. Traditionally, well on into the present 
century, in some democ.:racies across the sea and in llltKh of the 
United States as well, voting had been an exclusi\"Cly masculine 
business. The idea that only men should vote was consistent with 
the prevailing social outlook, which pictured a "·oman as an odd 
combination of hard-working homemaker and fragile flower who 
should not be sullied by politics-or trade or business either, for 
that matter. Not surprisingly, then, the first of our states to give 
women the privilege of voting were in the pioneer \Vest, 'vhere 
women often worked on the farms with men and were oh\'iously 
not lilies of the field. Naturally, too, the movement for nation­
wide women's suffrage, guaranteed by constitutional amendment, 
achieved success at the close of \Vorld \Var I, for it was in that 
brief period of war that women all over the country were sud­
denly "emancipated" from the old Victorian taboos. Ladies from 
gentle homes cut their hair, smoked, drove trucks and worked in 
factories-why in the world, then, shouldn't they vote? Even so, 
the Nineteenth Amendment might well have been delayed had 
it not been for the courageous and sometimes militant persistence 
of a comparatively small group of women who fought, not always 
wisely but always indomitably, for the single cause of "votes for 
women." 

Nevertheless the states, between them, withhold the privilege 
from millions of persons. In forty-six states, everyone under twen­
ty-one years old is excluded; in Hawaii, those under twenty; in 
Alaska, those under nineteen; and in Georgia and Kentuc.:ky, those 
not yet eighteen. Others are excluded, too. The property qualifica­
tions which disfranchised a small proportion of the people in 
the Republic's earliest days were, indeed, soon abandoned, yet 
something like them exists in the five ''poll tax" states of the 
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South: as \\T saw in Chapter ~. the poll tax was designed to dis­
franchise :\'eg-roes. but it also prc\'C:nted many poor white people 
from \'oting-. :\s \\"l' saw in that chapter, too, some state require­
ments that a person, to he worthy of the suffrage, must be literate 
have been administered in such a way as to deny Negroes the 
ballot. !\lore even-handed arc the pnwisions, in most states, that 
to be elig-ible to \'nte a person must ha\·e resided for a given 
length of time within the state and a particular electoral sub­
division thereof and that he must be out of jail. 

Except in :\Iaska .. \rkansas, 1'\orth Dakota, and Texas, the first 
stop on the road to the hallot box for most would-be voters is the 
requirement of registration. Throughout most states and in the 
sizeable cities of the rest. you must get your name on the olftcial list 
of voters well before election day. 1 Some states insist that if you 
want to vote, you must register periodically, e\·ery two or four 
years; others have adopted a system of permanent registration, so 
that if you once register, you remain on the list unless and until 
you move out of the particular electoral district, the city or town­
ship or county ·where you resided when you first registered, or, 
in some states, until you ha\·e failed to vote in several consecutive 
elections. If you do so move or fail to vote you have to register 
over again. 

For the citizen, registration is a normal prerequisite of voting: 
he must show by his birth certificate (or his appearance) that he 
is not too young and that he meets whatever other qualifications 
arc imposed by state law. For the party politicians, it is something 
more. Occasionally, a dominant party machine, so entrenched as 
to be unresponsive to the electorate, has deliberately tried to dis­
courage the enrollment of additional voters by making it hard for 
them to register. For example, in some counties in a southern 
state, a few years ago, new registration had to take place on a 
single day, and the party-controlled press gave no. publicity to that 
fact. Similarly, it has been written of the congested East Harlem 
section of New York City that in that area, political "power rests 
upon the preservation of vested economic interests in jobs and in 

1 This applies to the election of most local, state, and national officials. In many 
places, however, registration is not required for voting in local school board 
elections. 
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real estate and, it is said by some, in gamblin~ and narcotics 
traffic and prostitution. In any event, where political pmu:r reprc· 
sents economic investment, whether lawful or criminal, 1 he poor 
are apt to be excluded from politics. In East I Iarkm they are 
practically speaking disenfranchised. In some election districts 
here, far more people arc unrc~istcred for votin~ than those who 
are registered, and no effort is made to reach or register or enroll 
them, much less admit them to the councils of the local political 
club." 2 

Sometimes registration methods have been misused by corrupt 
election commissioners who disregard the Ia w and en ro II non· 
existent people; 3 sometimes the law itself is too loosely drawn to 

insure that all the voters in a precinct arc actual residents of that 
precinct. But always, whenever an effective political organization, 
democratically controlled, is on the job, the rc~ist rat ion system 
presents a year-round challenge. In states where periodic l·egistra­
tion is required, the party regulars must he pcrsuadecl to spend 
a few minutes or hours going to the election commission's oflice 
or, often, the local schoolhouse where the registrars make them· 
selves available for an evenin~. In all states, all newcomt-rs must 
be canvassed, and those who probably will vote the "right" way 
must be urged to register. (The urging may take the form of an 
automobile at the door, though no potemial rcgist rant has actll· 
ally been kidnapped.) Registration work pays off in \'otcs. It can 
result in party triumphs in districts and e\cn in stat(·s. For, as 
we shall see later in this chapter, an astonishingly large nutnhcr of 
mature American citizens not only fail to vote, but do not even 

take the trouble to register. 
THE BALLOT. Those who do vote may fmcl at the polling- booth 

either a ballot or a voting machine hy which they cast their secret 
votes.4 On the former they make their choices by drawing a 
penciled "X" beside the names they favor. On the lat tcr, they 

2 ·william Stringfellow, "Cinistianit\ .• /'cneny, and the l'ra<licc of the I.;nv.'' 
Hamard Law School IJulletin . .June •. l!.b.J, P· ·1. 

3 Hence the cynical pluasc 5",'.nclrmes used to desnihc the \Olin~ turnout in 
I · ·d· the "ravc)"tr 1 . .. a machinc-controllct crt y ,,·ar · ·~ .. · < 1 ore. .. 

4 In the old davs, yotin).\ 11·as nor sen ct. I he "Australian ballot reform. ncar the 
turn of the ccntu~y. aimed at a secret ballot to protect rhc drssrdent voter frolll 
the wrath of his neighbors, his employer, or the local part)' hoss. 
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pull do\\·n kn·rs O\"l'l' the names of their candidates. Voting ma­
chines arc comparatin·ly cxpcnsin~. but they arc so much harder 
to tamper with. and the tabulation of the vote is so much quicker 
and more accurate. that their use has been rapidly spreading. 
\Vhichen·r dt·\·in· is used, the form of the ballot-the order in 
which the names appear and the choices made available to the 
votcr-Glll han.· a decisin.· effect in dose elections. 

In general. t hne arc two kinds nf ballots-the "ofllce block'' 
type and the "party< oll11nn" type. In the former, a separate "box" 
appears lor ea<h of lice, with the name of the ollin.· at the top and 
the name and party designations of the candidates below it. vi1.: 

For :\ssemh I vma n: 
:\d;un .\1 len (Ikm.) 0 
\\'a I !an· \ \' i'kner ( Rt·p.) 0 

You vote for one of the two. and then you turn to the next box, 
which may he that for state senator. :\s a method it seems simple 
and strait!htforward etwuoh-how does it aiicct the results? It can 

\ .J ,-, 

affect them in t\\·o ways. First-thoug-h this factor is far more im-
portant in primaries when.' all the aspirants are of the same pany 
than it is in interparty elections-the candidate whose name 
comes first has a demonstrable a,hantag-c. This advantage is in­
significant in contests for the highest ol1ices. It is unimportant in 
areas accustomed to faithful party loyalty. But where party loyalty 
is not a major factor and the ollice is a minor one, with the men 
contending for it unknown to most voters, .-\llen will pick up 
more casual, unthinking n1tcs than will \\'idener. His gain, to 

be sure, may be so small as not to affect the outcome, unless the 
latter is a \'irtual tic. In the primaries. howc\'er, his advantage in 
having the topmost spot among se\-cral contenders is n1ore 
marked: in fact, it may be the reason why Allen got the nomina­
tion we arc considcrino rather than his ri\'als for it, Banks and 

~ 

Crowley and Dineen. 
l'vluch more important to the practical politician is the fact that 

in the final election the "oflice block" type of ballot readily tempts 
a voter to "split his ticket." It increases the chance of his voting 
for a Democrat for one ofiice, a Republican for another, rather 
than going "straight down the line" [or all of one party's candi-
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dates. Common sense made this apparent to the politicians long 
ago; modern scientific "surveys" confirm it. Voters tend to split 
their tickets more in "office block" states than in ''party line" 
states. 

In the "party line" type of ballot, you can vote for all the party's 
candidates by drawing a single "X" or pulling- down a single 
lever. You can still split your ticket, if you like, by scratching out 
the name of the party's candidate for a particular oflicc, or by 
pulling down the lever over the name of his opponent; but for 
many voters, the temptation to follow the short and simple course 
is a considerable one. Therefore, where party leaders feel that 
the party's candidate for President, say, is very popular. they are 
happy to have a "party line" type of ballot, l'or many supponers of 
the presidential nominee will vote in a siwrlc motion for the en· 

n 

tire party slate and so improve the chances of its candidates for 
minor offices. 

Ordinarily the election is decided when the ballots arc counted 
on election night. In contests for senator or representative, for 
example, whoever receives the highest vote wins. It docs not have 
to be a clear majority; a plurality will suffice. (In a two-party race, 
of course, the winner does have a majority.) Most states provide 
for absentee voting by its residents who are away from home on 
election day and make timely application for absentee ballots, 
and federal law makes special provision for absentee voting by 
people in the armed forces. Seldom do these absentee ballots, 
counted a few days later, affect the result. The winners can usuallY 
celebrate within a few hours of the closing of the polls. Occasion­
ally, however, a race is so close that every vote is vi tal: in a con­
gressional contest in New Hampshire a few years ago, for instance, 
the first official count indicated that the result was a tie. (Imagine 
the feelings of the friend of one candidate, who had simply forgot· 
ten to vote!) In such instances, the counting of the absentee bal· 
lots may or may not settle the matter. The result may still be so 
close that the ostensible loser demands a recount. This is usuallY 
a futile gesture, but occasionally a recount shows that arithmetical 
errors were made in the original count or that improperly marked 
ballots (such as those where the "X" was drawn so larg·e that the 
ends of it were opposite the names of both rivals) have been 
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counted, and so turns elect ion-night defeat into belated triumph. 
The ballot in a presidential election-its form and its effect­

is another story. The names of the candidates appear on it yet 
we do not n>tc for them. Instead, we vote for a group of relatively 
unknown people whose names may not even be on the ballot. This 
paradoxical situation results from the Constitution's plan for the 
indirect elect ion of the President-a '"ground rule" of politics 
which has profoundly influenced the nature of national political 
campaigns. 

Presidential Elections 

The framers of the Constitution, after arguing for weeks about 
how the President of the t Tnited States should be chosen, came 
up with an ele,·enth-hnur solution which was adopted with little 
further debate. It was based on one assumption which became 
obsolete within a decade-namely, that there would be no national 
parties-and on another which was rejected within forty years­
namely, that democracy in the new Republic should be limited 
and indirect. The plan was to ha,·e each state legislature choose 
a g-roup of electors, men of distinction and acknowledged wisdom, 
who would meet together in each state and select the best man in 
the country for President. These electors, all together, would form 
the "electoral collerre" b • 

Today, as for more than a century and a half, the electors are 
not the wise and great, chosen to use their judgment; they are 
party nominees, often persons of only local repute and sometimes 
not even that, selected to reo·ister automatically the verdict of the 

~ 

voters. They arc not picked by the legislatures, nor even from 
legislative districts. In each state, each party puts up a state-wide 
slate of candidates for the position of presidential elector. For 
these, as a gToup, we vote. (Their names may be on the ballot, 
but in some states their names do not appear and our vote for 
them is .cast by our voting, ostensibly, for the party's candidates 
for Prestdent anrl. Vice-President, whose names do appear.) The 
winners, .then, ~re all candidates of the same party, pledged to 
vote for lts prestdential nominee. 

This means that presidential campaigns must be designed to 
capture separate majorities or pluralities in various states, rather 
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than a majority or plurality of all the country's ,·oters. The num­
ber of electors chosen by each state-its "electoral ,·ote"-ckpends 
largely on its population: it is equa) tO the lllllllhl'r of S('ats in 
Congress (both Senate and House) allotted to that state. Thus 
sparsely populated states like Alaska and Nevada han' thn·c elec­
toral votes apiece (equal to two scats in the Senate plus one in 
the House); in contrast, New York in l !J!I2, I !l:lfi, and I !lfiO cast 
forty-five electoral votes, Pennsylvania and California thiny-two 
apiece.r. Ordinarily, therefore, ,·ictory in the elect ion dl'pt'lHis on 
winning in most or all of the lar~cst states. :\ party \\'hich wins 
them, each one by only a narrow margin, could losl' hl'a\"ily in 
other states and still gain a majority of the "electoral collco·t'." ,..., 
Twice, indeed, in 1876 (a confused election, with competing sets 
of returns appearing in several states) and more clearly in 1 X~H. a 
President was elected even though, in the whole couJll ry, he re­
ceived fewer popular votes than his opponent. :\nd even when 
the winner has a comfortable popular majority, the electoral vote 
is highly misleading. Thus Franklin D. Rooscwlt, in popular 
votes, defeated Alfred M. Landon in El% by a I i Ltlc less t Ita 11 two 
~~ one-a big margin, but nothin~ like the horrcnclous !i2;~-to-R 

final score" in the electoral college. In 19!12, out of every twenty 
voters in the nation, eleven voted for Eisenhower and nine for 
Stevenson, yet the electoral \'Ole was 1·12 to S!J, a ratio or nearly 
five to one . 

. !hough the system seems ill suited to modern political realities. 
~tIs itself a political reality and a very sturdy one. It enhances the 
tmponance of all state party or~anizations. It gives an advantan·e 
t . . 1"1 
0 the mterests centered lll some of the large states, where a small 
~najority may swing the whole election. Perhaps most important. 
It has been for a very long time a salient feature of our political 
g-eography, something to which politicians arc accustomed and 
around which they make their plans. J\Jany attacks ha,·c been 

~e's electoral vote may chan~e after ead1 decennial census; 
state \\'hose population has increased sharply will he allottee! more scats in the 

House, and hence have a larger cJeclOral vote, and the stale losing population maY 
lose a ~Cat in the House and have its electoral vote reduced. J'rior to the adoption 
of the I Wenty-thinl Amendment in I !16! · the nation's electoral vot.e (or "c!ecwn•l 
coll~g-e") 1\'~S equal, numt·rically, tel tl~e Sl~l' or the \\"hole Congress. ~ow the llistrid 
of Columllla, though mncpn::senrec.l tn <.on~rl'ss. has three elc·c·tol.ll \otc·s, so that 
the total electoral vote will he !i3~ •n the l!JG I election. 
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mack on the ckctllr:tl cnllcge. \lany suggestions han: been atl­
,·atH"ed for :t!Jillishino Ill" channin!! iL Of thc..·sc..•, the most seriously 

·"""' ~ .. ~ 
pressed in recent Years is a plan to eliminate the electors and to 

di\·icle up each state's ekctnral \'Ole in roughly the same propor· 
lion as the popular \ntc..· is eli' ickd: thus \lissouri. where Ste\·enson 
in I !l!""11i got :,o.l pl'r cent of the popular Yote and hence all of the 
state's thinecn eln tnral \"Oil'S. woulcl han· been credited with 
se\Til c: leer ot a I n Ill's for St c..'\Tnsun and six for F. iscnhower. But 
neither this plan 1111r any othn seems likely to he written into 
the Constitution until .mel unkss the anachronistic hut ancient 
and familiar systl'm rl"sults once more in the defeat of a candidate 
for whont most :\nwricans han· ,·oted. 

The clectllral system ncc..essarily clictatc..•s the nature nf presi­
dential campaigns. ~'••Icing· the..· candidatc..·s to concentrate on larger 
states which are cltl'il'iy di,·idcd . .-\s such it is a signifi(ant "ground 
rule" of the pnlitical gaml'. That game becomes most Yisibk. snmc· 
thing in "·hich we..· can all take at least a tiny part and which mil­
lions of us watch Wllh lascination. at campaign time, the three or 
four ntonths prccc..:ding· a natinnal ekction. l.et us take a look at 
the p~·oplc who play it and examine the way in which the game 
proceeds-always n·mc..·mhcring that while politics may quite 
reasonably seem like a oreal •rame. it is nne where the ultimate 

·'-' ~ 

stakes may he hoth our Jihcny and nur sun·i\'al. 

CAMPAIGNS AND CAMPAIGNERS 

At the center of any campaign for ollicc stands the candidate 
himself. .:\round him may he the campaign managers. the party 
wheelltot·ses, the \'oluntecr workers. All of them includino· the • 1:> 

candidate, arc impelled hy a ,·aricty of motin·s. \\'hat they do. too, 
varies sonH'\\·hat from pl'rson to person as well as from place to 

place. It is hardly easier to make g-eneral statements about a typical 
campaign than it is to portray any one politician as typical o[ 
all politicians. l\:c..·nTthelcss. most political participants do have 
some things in common and face similar problems; and there arc 
some general truths about campaigning which, if they cannot 
qualify as hard-and-fast rules, can serve as g·uides for both candi­
dates and impartial ohsern•rs. 
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The Participants 

A candidate for high and responsible public oflice may he young 
or old, brainy or dumb, independent or compliant-but whatever 
else he is, he is virtually certain to be ambitious. i\:ormally he 
is eager to win the post he seeks, for its own sake or as a stepping 
stone to still higher office. \Vhy he seeks it is often a question 
which only a psychologist could wisely try to answer: the reasons 
may run all the way from a family tradition of public service to 

a desire to "make a fast buck" by corrupt means. l\lore often than 
many people realize, men enter politics and stay in politics because 
they enjoy it. They are willin~ to take the risks of what is an es­
sentially unstable kind of profession, one in which luck plays a 
very large part.6 

For their own satisfaction and success, they need to be suited 
to the political "way ?f life." Perhaps more than anything· else, 
they require two attnbutes: physical eneq.,ry and enjoyment of 
all sorts of social contacts. To be elected, they must work vigor­
ously and hard. To win votes, they must be liked by people; ~nd 
this is the more easily achieved if they themselves like people. 

Some men, of course, get started in politics at or ncar the top­
They run for very high office after making a reputation in some 
other profession. Thus \Vooclrow \Vilson shifted in his fifties frol11 
education to politics, seck in~ the governorship of T' cw .J crscy with­
out having previously run for any oflice. Adlai Stevenson, in 1 ~J-18. 
likewise went from a law office directly into a governorship race; 
and of course General Eisenhower had been a military man all 

o \Vc sometimes forget that among the grearest Americans in hislory have hccn 
"career politicians." Consider what ~~o~·acc \\'hire, secretary of the Republican State 
Committee in Illinois before the Ctvll \Var, wrote later about a local politician 
whom he had known: "The popular ~oncepron of l\IL Lincoln, as one not seeking 
public honors, but not a\'oiding puh~tc duties, is ... wide of the mark. He w;ts 
entirely human in this regard. hut Ius desire for political preferment was hedged 
about by a sense of obligation LO tl~c. truth which nothing could shake. · .. \\'ithill 
this high enclosure, he was as ami>Itwus ?f earthly honors as an.y man or his time. 
Funhcrmore, he was an adept at logrolling or any other poliucal game that did 
not involve falsity .... He was one of the shrewdest poliricians in the State. Nobody 
knew better how to turn things to advantage politically, and nobody Was readier 
to take such advantage. , .. Fortunate was it for all of us that he '~·as no shrinking 
patriot, that he was moved as other men arc moved, so that hts fellows might 
take heed of him and know him as one of themselves, and as lit to he a leader 
in a crisis." 
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his life until he ran for President. Such men may not require all 
the qualities which arc nn·ded by the career politician \dlO works 
his way up the ladder fr01n the precinct org·anitation to local onicc 
to a national post. (To he sure. f.isenhown had the great asset 
of mass "likeabkncss" which \·astly increased his political chances.) 
But e\-cn at the In-c\ of presidential politics, such men arc com­
paratin.'ly rare. Some presidential candidates. many senatorial can­
didates, and most contenders for seats in the House, like most 
aspirants for state oflice. cotllt' up "the hard way." 

-ro get some idea of ,\·hat that means. let us consider the some­
what parallel careers of two men who sought the go\-crnorship of 
an eastern state. a dott·n years apart. Fach was a Republican. Each 
started at the bottom and climbed from minor ofliccs to lieutenant­
governor and. finally. the nomination for go\·ernor. 

The first was an t'Xl ron.Tt-a jm·ial, friendly. often incautious 
man who enjoyed mixing with his fellows and loved the limelight. 
Once in politics, he worked at it day and night. Of him it was 
said that each election night. he went to bccl early, saying to his 
wife: "If we win, let me sleep: if we lose, wake me at six-thirty­
l've got to start campaig·ning!" i Sunday mornings he went to 
church early and then dashed from church to church, often ar­
riving in time to shake hands with the parishioners as they 
emerged. lie was a veteran of both the war with Spain and \Vorlcl 
\Var I; on one occasion. when he attended a luncheon of one \'et­
erans' g-roup and a mid-afternoon meeting of the other, he changed 
uniforms en route in the back of his automobile. His independ­
ence earned him the distrust of many party leaders, but he built 
a personal following, until finally he was in line for the g-uber­
natorial nomination. And by that time it was l9:H, when the 
Democratic tide was sweeping- the country. l-Ie ran, and he ran 
well-but he lost. 

There are some lessons to be learned from this man's career. 
Enjoying combat, notoriety, and fellowship, he found much hap­
piness in it. Defeat did not stop him: he was preparing strenuously 
for another campaign when he died. He was not an orator or a 

7 In 1957, \\'illiam l'roxn11re, upon being elected U.S. senator from \\'isconsin. 
went this one belter. Allhotq~h he had won, he didn't sleep: he was shaking hands 
at a factory gate at six the next morning. 
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demagogue: instead he counted chiefly on his vig-or and his friend­
liness. It was fun to do favors for people and, as a by-product, 
to aain their esteem and loyalty. Some of those people attached 
the~selves devotedly to him-any rising politician is likely to have 
around him (driving- his car, doing- errands, answering- telephones) 
a handful of year-round helpers who have hitched their wagons to 
his star.H Hence his usc of the word "we" rather than "I "-he was 
an eo·otistical man, but as a politician he felt himself part of an 

t) 

undefined group, and so said "if we lose" or "if "·e win." Largely 
by his own efforts he did win, time after time; and when at last 
he lost, the cause was simply the turn of the wheel, the unpre­
dictable luck that makes politics an insecure career. 

The second man went into politics, at least in part, because of 
a family tradition of 11ouksse oulige. \Veil educated. thoughtful, 
and serious, he felt that he had an obligation to sen-e the public. 
Quite specifically, he thought that he should be gon~rnor. Other­
wise he was modest as well as dignified and n:s<."rv<."d. To walk up 
to perfect strangers, introduce himself, and shake their often re­
luctant hands did not come easily to him; he learned to do it, 
but at a physical and nervous cost. Nor was it agreeable to him 
to subordinate his own views to those of the party leaders whose 
support he courted; but, again, he did it. Eventually he was elected 
governor. Next day, when two of his friends met on their way to 
work, one said "Great news!" The other shook his head, and 
replied "Poor .John!" "Why 'poor .John'? He won easily." "Poor 
.John," repeated the other, "He's been running for governor, day 
and night, for at least ten years. That's all he's lived for. Now he's 
got it-so he hasn't anything to live for any morel" 

The gloomy friend was at least half right. Partly because of the 
concessions he had made, the hostages he had given, and partly 
because of exhaustion or failing health, ".John" was unhappy in 

the governorship. Perhaps, though, the main source of his disap­
pointment was that the chase was over. Politics can have the same 
pitfall as immature courtship: the struggle for victory can become 

8 Louis :\lcHenrv Howe, who decided that Franklin D. Roosevelt was <>oin<> to 
be President and rC:r many yl'ars devoted all his time to ~ivin~ destiny a p~sh.~,·as 
a conspicuous example of such a wagon-hitrher, but there were, and arc, countless 
others who make a politician's fortunes their own. 
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an end in itself. "·ith disillusion and discontent the fruits of ulti­
mate triumph. This g<J\tTnor's career reminds us. too. that for 
men like him. men ol snious purpose and family affection. large­
scale politics cxans a consickrahlc sacrilicc. If \\'ith determination 
you set forth on a long p;tt It I<> the presidency or the gon~rnorship 
or the Senate or. somctinH·s. l'\"t'n just the Ilouse of Rcprescnta­
ti\'es, you will n<> longer be able to liH· as most other men do. 
You arc at the beck and call of t'\Try nncr. There can be no eight­
hour da)·s and few il any n·oular yacations. EH·nino·s \\'ith your . ,-, ~ . 
family, quietly at honH·. get rarer and rarer. The lire of the career 
politician can be amusing. educational. and exciting. and can 
furnish opportunities lor noble senice. hut the sensiti\'c person of 
contemplati\"t· inclinations \\'ill lind it hard and exhausting. 

:\nyone getting up I<J\\·ard the top in politics must reckon \\'ith 
one other factor pl'culiar t<> the profession. ~ot only docs he li\"e 
in a glass house. hut he tends to become what people sec through 
the winclo\\'s, wit It all their possible distortions. Die\ you e\·er read 
Ray Bradbury's stories about i\lars? In one of them .. -\mcrican 
settlers on l\lars find themselves. after a Immhcr of years. quietly 
changing: dark-skinned they become. and goldcn-cyecl. and they 
begin to call each ntht-r by i\lartian names hitherto unknmn1 to 

them. So with the prominent politician: as the i\lartian atmos­
phere changed the settlers. so the political atmosphere may change 
him. The public gets an increasingly clear and lixcd idea of \\'hat 
he is like-or rather of what they think he is like. Their idea may 
be quite 'nong, hut he is unclcr steady pressure to make it right. 
If people like him became they think he is the kind of fellow who 
loves children, then he will u.mpire at Little Leag-ue games and 
dress up as a clown at a hospital fair. If they admire his eloquence. 
he will striYe to he consistently eloquent. To usc an O\'erworked 
phrase, politics creates a "public image" of each major politician. 
Lucky is the candidate whose public image is the same as his 
private personality. Often 1 he two arc different. and the politician 
must either act as thouoh outside of his o\\·n home ''all the world's 

1"") 

a stage," or actually merge his old pri\'ate self with his new public 
self until the two are inclist inguishable. 

Of most campaign participants, howe\-cr, there is no "public 
image" at all-for these include not only candidates, but the men 
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and women who work with them. Some of these, as we saw in 
Chapter 10, may be regular party leaders and pany workers. In 
campaign time, however, many a candidate counts on more than 
the party organization. Around him arc his own chosen friends 
and advisers (some of whom stick to him like leeches) and beyond 
them are the campaign volunteers. These may be young people 
sampling a bit of political experience. They may be zealots, young 
and old, inspired by a person or a cause or, alas, dri\-cn merely 
by hatred of the candidate's opponent. They arc unpaid and they 
don't punch time clocks, so some will be missing at the crucial 
moment; but many a local campaign has been won by the hard 
work of ardent volunteers. \Vhat kind of work do they do? How 
does it fit into the general scheme of a campaign? 

Campaign Activities and Methods 

Local customs vary, and even in the same region there arc differ­
ences between a presidential contest and a campaign for the state 
legislature. Nevertheless, almost any candiCiatc and his advisers can 
operate on a few workable assumptions, regardless of locality or 
of the office being sought. The first and most important assump­
tion for all but presidential contests is that mosl fJcofJlt: have never 
heard of the candidate. This is significant because of its corollary 
-namely, that people usually prefer to vote for someone with 
whose name they are familiar. 

It is hard for a candidate, centering all his attention on his cam­
paign and surrounded by admirers, to realize how amazingly un­
known he really is. "Oh yes," said a confident novice, ''I'm well 
known in Gardentown." But the cynical questioner went to Gar­
dentown and found that only one person out of ninety he ques­
tioned had ever heard the young man's name. Even a successful 
politician remains unidentifiable to most of the voters. A few years 
ago, surveys were made in two congressional districts, from each 
of which the representative was then serving his third term. In 
each district (in widely separated states) the voters were predomi­
nantly "middle class" or even "upper middle," with an unusually 
large proportion of college graduates. And in each the result_ of 
the survey was the same-only 27 per cent of the adult populauon 
·was able to name the congressman. In one of those districts the 
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congn:sstllan's opponvnl took a similar poll. two months before 
election day. To hts di~may he found that only 5 per cent had 
ever heard of hi111. 

From this basic assumption. then. stem many of the candidate's 
acti\'ities. lie must make his name known. He must make himsl'if 
known. :\nd so he seeks publicity. dreaming up ways to get into 
newspaper headlines. lie hires radio and tcle\'ision "spots," 
wherein his name can he repeated on·r and O\"t'l' again during the 
day. And he goes out and shakes hands at en·ry opportunity. :\ 
seasoned campaigner docs not barge in where he is not wanted: 
only an ill·a(h·ised and nude bl'ginncr. for instance. ,,·mild at­
tend the wake of a complete strangl'r. But for the arti\'e candi­
date no reasonably good-lntmon·d group is too small. H he set'S 
six people \\·ailing for a streetcar. he will stop his automobill'. 
jump out, and introduce himself. He will keep his automobill''s 
gasoline tank nearly empty. as an excust· to pull in at many filling 
stations and say hello to the attendants and the customers. He will 
remember, all the titne, that while some people will respond 
to such tactics "'ith ridicule or scorn, many more will be \'aguely 
pleased by his courtesy and friendliness. And they will remember 
his name and the fact that they have met him. 

Surely, you may say, although these efforts may be appropriate 
in local campaigns between insignificant contestants, they are not 
suited to elcctionecrinn for national ollice. Yet "meetinrr people" 

b n 

certainly is a vital objecti,·c of most congTessional candidates and 
of many senatorial contenders as well: and in recent years endless 
hand-shaking has C\'en become fashionable for aspirants for the 
presidential nomination. Estes Kefauver of Tennessee made it so. 
In 1 fJ52, against the wishes of the national and state party lead­
ers, he entered the "presidential primaries" in New Hampshire, 
seeking the elcu ion of a slate of delegates pledged to him. 
Through the snow he marched along miles of streets, his right 
hand out and a smile on his face. l-Ie shook thousands of hands. 
(He even got his ann stuck, reaching through a teller's window to 

shake hands with a clerk.) And he won the primary. Four years 
later, he tried it again in several states, and his rival for the nom­
ination, Stevenson, felt compelled to adopt the same tactics. 

Presidential contenders, however, cannot shake seventy million 
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hands, nor can a candidate for Congress hope to llll'l'l a II of the 
voters in his district. Both, therefore, must count on other ways 
of making themselves known. One they ha\·e put in mot ion by 
their hand-shaking; word passes from the \'OLer whose hand was 
shaken to several who did not ha\'e that pleasure. But more is 
needed-and here is where the campaign ,·oluntcers arc most use­
ful. Long before radio and television were inn·ntecl, people had 
fingers with which to push doorbells and hold pens. They could 
canvass from house to house, telling each \'otcr about their fa­
vorite. They could address and stuff and stamp thousands of en· 
velopes, so that every \'oter could learn about the candidate 
through "campaign literature" sent throu~h the mail. They could 
organize a telephone barrage. These time-honored campaign 
methods have not been displaced by tde,·ision. They st iII consti­
tute the heart of most campaigns. Their dfecti\'encss depends in 
good part on the number, devotion, and tact of \'olullteer helpers. 
The face-to-face personal canvass is the most cliflintlt of these 
methods o[ publicizing a candidate, hut it is also often the most 
fun and nearly always the most useful. 

The other main route to getting known is the fullest possible 
exploitation of the normal media of publicity. In the case of presi­
dential aspirants this begins, often, years before the nominatin~ 
conventions. Take a look at old copies of the major national week· 
lies for 1958 and 1!)59; all of the contenders \\'~re tlu: subjects of 
illustrated articles, often "cover stories," and a It hough t h~se may 
have been inspired by the dictates of up-to-the-minute journalisJll, 
they would hardly have been printed if the men they portrayed 
had not been newsworthy. The most sensational success of the 
"publicity build-up" was that of \Vendell \Villkic, a political un· 
known until three months before he was nominated by the Re­
publican com·ention of 1 !HO. Newspaper stories, illustrated maga· 
zine articles, and full-page advertisements made his name and face 
familiar in record time. 

Increasingly in recent years, candidates have placed reliance on 
professional advertising or public relations firms, retaining- thclll 
not only to publicize the candidate, but if possible to glamorize 
him. and in any event to create a "favorable public image". of hi!ll· 
Couuncrcially, these fmns normally concentrate on selhng par· 
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ticular products, using nllldnn adn:rtising methods and con­
stantly testing the cxtt'llt and nature uf nmsumtT demand and 
consutntT react i()n l<l brand names. slogans. and packaging. In pol­
itics, they pcrf<,nn t'ssenl i;dh· the same operation. They try to sell 
their candidate to the \<Hers. In doing this. they seek to discover 
what the \"<lttTs "·ant at that particular nHnnent: what issues they 
feel strongly about, what personal traits they like or dislike about 
the candidate and his oppottcnt. what slogans they most readily 
respond to. Sample polling tt·chniques ha\·c been tkvcloped to the 
point "·here many JHthl ic rcbt ions experts and their clients fed 
that the t·esttlts of itlltT\ icwin" arc rcliabk enou!!:h to serve as the 

~ ll 

basis of campaign strategv . 
.:\ second comnwn assumption. then. is that a campaign can be 

most sucn:sslul if the cmdidate. in his personality and his pro­
gram, offer.\ lhf' rotns tl'hat tlu·y a•anl. This may appear to be a 
natural result of the democr;ttic process. To some. however. it 
seems cynical and wrong. \'oting-. these critics say. is not like buy­
ing soap. 'I.Ite nonsenst· of sinoino commercials is not a lit substi­
tute for reasonable dcbatt:. p(~lit~·al democracy can \\·ork only if 
candidates are rt:sp<lllsihlc leadns who take a stand for what they 
believe, regardless ol wh;1 t the sample polls may sho\\·, and try to 

persuade the \·oters tu their "·ay of thinking. So goes the argument 
of those who deplore the <>Towin"· dominance of public relations 
techniques in politics and ·~\'1 10 h:~trtily 'n~lnJmed the challenging 
words of Adlai Sten·nson in his 19~~~ campaign: "Let's talk sense 
to the An1erican pcup\c." 

The assumption that a wise candidate follows the Yotcrs' ,\·ishes. 
instead of leading and molding public opinion, docs not rest on 
ground as firm as the first axiom about the importance or becmn­
ing well knmnJ. It is subject to sc\·cral uncertainties. First, c\·cn 
the po listers don· t know eycry thing and opinions can chang-e in 
the course of a camJxtion Second, many Yotcrs like a man of ob-,.., . 
vious courage: witness the rise of Hany Truman in popular 
esteem in the autumn of l~l·l~. ,\·hen c\-ery poll seemed to proYC 
that he didn't haYe a chance of being elected. Almost alone. he 
bucked the tide. His methods were not those of modern public 
relations, but or old-fashioned politics: like Bryan way back in 
l89G, he traveled all oyer the country, speaking bluntly and fot·ce-
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fully not only to city crowds, but at crossroads and whistle stops. 
\Vhether or not they liked what he said, many people liked him 
for saying it-and he won. Third, it is at least reasonable to guess 
that in the long run, the use of commercial advertising techniques 
in politics may become less and less effective, Television commer­
cials may sell particular brands of cigarettes and beer, yet a good 
many viewers grow skeptical of their often extravagant claims. 
This skepticism is easily transferred to the claims of rival candi­
dates for office, especially as so many Americans arc traditionally 
dubious of the sincerity of all politicians. 

Most candidates for major office, though, do need a great 
amount of help, and the public relations experts arc a natural 
place for them to turn, at least for advice and the technical as­
sistance needed to place advertising and sew up television time. 
The question is one of who dominates-the candidate or the pro­
fessional expert, the product or the advertiser. Some candidates 
may feel that as the objective of a campaign is to win oflicc, the 
tactics employed don't seriously matter so long as they arc success­
ful. They think that they can "put on an act" during a campaign, 
but become their real selves again after victory is won. l-Ienee they 
yield to the expediency of the moment, taking positions which 
they care nothing about, or avoiding issues, or irresponsibly 
making promises which they cannot keep (e.g., the promises to 

cut federal expenditures uttered by Franklin Roosevelt in 1932 
and Dwight Eisenhower in 1952). This is risky business. Unful­
filled promises may come back to haunt them. More important, a 
politician tends, as we have seen, to become what the voters think 
he is. The campaign costume is easier to don than to doff. 

For all candidates, then, the first task is to become well known. 
The second is either to "sell" themselves or be "sold" to the vot­
ers. Facilitating both is the ability to make a speech. The inven­
tion of the amplifier made it easier for a person with normal lungs 
and vocal chords to campaign. The coming of radio and television 
r~~uired the candidate to learn new techniques. Nevertheless, the 
nsmg politician still finds, not huge roaring rallies to be sure, but 
a great number of smaller audiences habitually searching for a 
speaker. If he is articulate and has a reasonably interesting sub­
ject to talk about, he can introduce himself to large numbers via 
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the lecture platform and the after-luncheon speech. Styks of ora­
tory change, but the political ,·allll~ of being a good speaker re­
mains. 

Oratorical style. of course. has been gn.•atly moclillecl by radio 
and tele\'ision. The rolling- periods of yesteryear swayed outdoor 
multitudes, but they arc out of place in the living room. Since 
F. D. Roosen:lt first saw the potentialities of radio and began his 
"fireside chats"-homey. friendly talks in a personal, conversa­
tional \'ein-in 1~1:1:1. politicians have had to try to add to their 
repcnoire the special skill of talking. first on radio and now on 
television, directly to listeners in their own homes. They have 
even had to attempt the impossibll', in presidential campaigns, 
when their speech to a chenino· crowd is televised. To whom arc 
they talking-the people masse<rin front of them or the individual 
"viewers" all across the country? The style best suited for one au­
dience is less appropriate for the other. 

This problem is important only when television is widely used 
in a campaign, as it is and must be in many state-wide races and 
cenainly all presidential contests. And e\'l'n for those \\·ho soln~ 
it-who manage to get their message aml pnsonality across to their 
live listeners and their televiewers simultaneously-the usc of tele­
vision has further pitfalls. These might, indeed, be pitfalls for 
democracy itself. Teln·ision is an t'llft'l'fainmt·llf medium. Inevita­
bly, a politician's performance on telc,·ision is judged, at least in 
part, simply as a performance. This means that the paramount 
question may be, not "Did he make sense?" but "Did he put on 
a good show?" Therefore the good candidate not only must have 
a "good television personality," but also must master the tech­
niques of telecastin~. Failure to master them leaves people shaking 
their heads about the candidate's competence and may turn some 
votes against him even though competence as a showman is no 
proof of ability as a statesman. Certainly Adlai Stevenson, in 1952 
and I95fi, gained no votes by his repeated inability to finish his 
prepared speeches during the allotted television time. 

There remain now the questions of campaign organization and 
strategy and the place of issues in the electoral contest. About 
these, few if any general statements can be safely made. Two or 
three things a candidate-even one for President-does well to 
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keep in mind. One is that wholly unexpected ~Tisc~ "·ill oc~·ur 
before election day. An example is the exposure, 111 nt1d-camp:ug~1 
of 10!>2, of the pri\·ate fund provided for tlu.: Rcpul>l ican candL­
date for Vice-President, Richard l\1. Nixon, during his term as a 
senator. No one, including presidential candidate Eisenhower, 
knew what the impact of this would be. There was snious talk o[ 
Nixon's withdrawing from the ticket. Instead, he made a dramatic 
presentation of his own ddense on television, turning what 
seemed to be political disaster into political gain. Second. espe­
cially in lesscr contests, cach candidatc is rightly warned of the 
possibility of eleventh-hour "dirty work" hy his opponent or the 
latter's supporters. For instance, in a congressional campaign a 
postcard was printed, urging votes for one candidate because he 
supported a move for a new city charter-an issue \\·it h which in 
fact he was not concerned. This was carefully mailed, the day be­
fore election, to all of the knm,·n enemies of the new charter, for 
the obvious purpose of arousing their resentment against the can­
didate. In a gubernatorial race, last-minute publicity was given to 

the charge that one contender had committed perjury many years 
before. He was prepared for this attack, and the attempt to 

"smear" him backfired. Such last-ditch dforts arc familiar in 
democratic elections not only in the United States hut. in England. 
where they have turned the tide of more 1 han one national elec­
tion. Seldom if e\·er are they dfective in presidential elections 
here. But surprising "breaks" in the final days han: been. Cleve­
land won the presidency because shortly bdort: t:lection at a din­
ner for Blaine, Cleveland's ri\·al, a preacher named Samuel 
Burchard called the Democratic party tht: party of "rum, Ro­
manism, and rebellion." Roman Catholics were insulted, and 
enough of them reacted by voting for Cleveland to swing New 
York into his column. In 1 ~)5fi, Eisenhower's margin of Yictory 
was unquestionably increased by the war bet ween Israel and 
Egypt, which broke out the weekencl before election day and 
caused great fear of another world war. In those closing hours, 
when the holocaust seemed at hand the old warnino· ao·ainst . . ' . h \l 

changing horses while crossing a stream was heeded, and thou-
sands of Stevenson volunteers lost their enthusiasm and ceased to 

campa1gn. 
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But what issues to t·mphasitt'. where to go. and how to campaign 
when you get thl·n· an· all questions that han· to be decided dif­
ferently by each ( ;mdidatt· in each contest. There arc no fixed 
rules, though public relations firms may be ckn~loping a stereo­
typed form of campaigning based on what people seem to want 
to hear. Presidential ri,·als d(> han~ to coulll electoral \'otes. and 
incline to conn·tllratc their dl"orts on those populous states where 
the outco111<: is in doul>t. Yet cn·n this stratt•g·y is not nen·ssarily 
,·alid. i\atioll·\\·ick tclc,·ision hookups reduce the need for local 
personal appcarann·s (though the Iauer still may help by arotts­
ing the cmhusiasm of party workers and other Yolunteers). and 
analysis of \'oting bcha\'iur shows a tendency toward uniformity 
all across the country. \\'lll'n the Repuhlican candidate in 19!):! 
got a bigger majority in a few \lassachusetts towns than had the 
Republican candidate in 1 !1-l~. it was easy to predict that he ,,·ould 
geL a heller vote than his prccedessor all the \\'ay across the coun­
try. Regional issues-the rei igious issue in 1 !H10. for instance­
sometimes modify this pattt-rn of uniformity. hut the tendency. at 
least, is unmistakable. 

There ha\'e hcen all kinds of prcsidclllial campaig·ns. The 
\Vhigs in lHIO did not try to make any sense: they engaged in a 
hoo}J·la calll)Jait!.·n full of sonos and rhvmino· slot!.·ans. Twent)· years 

'--' ..., I '""' l' • 

later, Lincoln stayl·d in Spring·lidd. Illinois, and said nothing. 
In l!J20 I larding likewise tra\Tlcd little and said less: his man­
agers, like Lincoln's, rightly assumed that the Republican party 
was sure to win. In contrast, Bryan and Truman "barnstormed." 
speaking- hundreds of times and, in the case o[ Truman. spe­
cifically direning his appeal to a variety of pri,·ate interests. Tnt­
man was an cxce}>tion amono· Presidents scckin~r reelection: most 

~ ~· 

of them let the opponents carry the ball until the final weeks, 
when they emerge from the \Vhite Ilousc to make a fe"· major 
speeches in defense of their own records. 

Off-year elect ions, when rcpreselllatin·s and one-third of the 
senators arc chosen, ha\'C traditionally been local affairs. More and 
more, howc,·er, there has bc.·en a tendency to "nationalize" them­
that is, to consider the ·Hi!l contests as one nation-wide party con­
test. Thus F. D. Roose\-clt assumed a general campaign leadership 
in 1 !134, and in both I !lrd and I !Jr>8 Vice-President l'\ ixon was 
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the acknowledged spokesman of the Republican pany in most of 
the country. 

A campaign, whether for President or a state assembly scat, is a 
sizeable enterprise and often a chaotic one. Some form of organi­
zation is necessary to bring at least a little order out of the chaos. 
Again, however, there can be no all-embracing rule of procedure. 
Some candidates run their 0\\"11 campaigns; others appoint cam­
paign managers and follow their bidding. There may he one 
rented headquarters, several, or none at all. People arc needed­
whether volunteers or salaried assistants-to perform essentially 
executive tasks, directing the mailing operation, fur instance, ar­
ranging the schedule of rallies, other meetings, and television ap· 
pearances, and satisfying the strangers who wander into the 
headquarters wanting to help, or to advise, or to meet the candi­
date, or just to cadge the price of a drink. In a presidential con· 
test, of course, these needs are multiplied many times over. An 
extensive campaign tour requires careful planning, occupying the 
time of transportation experts to anange the scheduling and of 
politicians to act as "advance men." The latter precede the can· 
didate to a given state or city, make sure that arrangements for 
the candidate's appearance are complete, drum up enthusiasm, 
and try to discover what local internecine party conflicts exist, so 
that the candidate can be warned to avoid them. Nowadays, too, 
the campaign seems to require the services of expert speech writ· 
ers; even a man eloquent in his own right, Adlai Stevenson, was 
accompanied by such "ghosts" on his travels and often worked 
up his speeches by revising the drafts which they prepared. Ar· 
rangements must be made to furnish transportation to the work· 
ing members of the press and to give local candidates the chance 
to be photographed with the presidential nominee. The vice-presi­
dential candidate's schedule must be planned to avoid duplication 
with that of his running mate. Obviously a campaign for the 
presidency requires executive leadership-in other words, a recog· 
nized campaign manager. Ordinarily this is the chairman of the 
party's national committee, operating out of the party office in 
\Vashington or special campaign headquarters in New York. Ste· 
venson's 1952 experiment, of having a campaign manager in ad· 
clition to the national chairman, with separate headquarters in 
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Springfield, Illinois. resulted in so much confusion and personal 
jealousy that it is not likely to he tried again. 

Campaign Finance 

All of the act i,·it ies we ha\·e just been considering cost a yast 
amount of mo11ey. In a close congTessional contest in l ~):->~. over 
Sl50,000 was spent, legitimately. in behalf of a single candidate­
the bulk of it !.!oino for lll-i"htl)· colored hillboanls aml choice \1 ,..., ,...., 

television spots. FYcn in a more frugal district, the basic expenses 
mount up: one lone mailing to all the registered n>tcrs, by families, 
can cost S:IOOO in stamps alone. Fifteen minutes on a local tele­
vision station may cost S/!iO: to make it \n>rth while, the program 
must be adn·rtiscd in the nc,,·spapns-anothn Still or SlOO. So the 
costs moulll up: and if one contL'IHkr has the monL')' and is spend­
ing it, his rival feels a despnate need to match his spending. The 

Fitzpatrick in the St. Louis Post-Di.<putch 

The peak gets higher and higher 
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more populous the district, or the larger the state, the greater 
the legitimate campaign expenses. In presidential campaigns they 
total many millions of dollars. 

Laws, both state and federal, have been enactC'd in the hope 
of placing some controls on both campaign expendiLUres and cam­
paign contributions. They have little practical dkct. Those that 
prohibit the candidate or any individual contributor from spend­
ing more than a few thousand dollars of his own money can be 
easily circumvented. State and national laws limiting expendilllrcs 
and requiring full repons thereof usually leave the door wide 
open: they permit special "political committees" to raise and 
spend money, and if several of these arc all supporting the same 
candidate, it is of little usc to limit the amount which can he 
spent by any one committee. Thus the second "I latch Act," a 
federal law passed in I ~J.lO, placed a S:I,OOO.OOO maximum on 
campaign spending by any one committee in a presidential cam­
paign. This was much less than the amount spent hy each party's 
national committee two years before. And it was promptly circum­
vented by the establishment of numerous "committees" for hoth 
parties' candidates-so that in I !HO, the total reported amoulll 
(probably far less than the actual totals) spent for \Villkie, Re­
publican, was $14,941,000 and for Roose\'elt, Democrat, S:i,H:ili,-
000. CongTess in I !J01 prohibited campaign cont rihut ions, in 
national elections, by corporations, and broadened this in I !JI7 to 
forbid contributions by unions. Nothing, howc\'cr, pre\'ents the 
well-paid officers of corporations from donating large sums, nor 
are union members forbidden to pool their resources and thus 
make substantial contributions through labor's political com­
mittees. It is a crime to make or acct'pt a campaign contribution 
as payment for governmental favors, but the commission of such 
a crime is virtually impossible to prove, for contributor and candi­
date rarely come dose to making any express ag-reement. A tacit 
hope or expectation can hardly be the basis of a criminal prosecu­
tion. 

Periodically, there have been attempts to bring down the cost 
of campaigning. These normally get nowhere. "Corrupt practice" 
statutes \,·hich set unrealistically low maximum figures arc made 
to be broken or evaded: by common consent, a candidate should 
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be allow~d to \\"1 ite tu all the \oters ;u1d to speak to them on 
tele,·ision. :\ rqH1rting requirement dues rl'sult in information 
as to where sonlt" cJI tilt• camp;1ign funds Llllll..' fnlnl-some, hut 
not all, for tl1ne is no ,,·ay of checking- up 011 the foldi11g money 
that ma}' come i11to the calllll<li"ll fund a11d o·o llllH'I)()rted. nor 

,""'' l"""J 

can every wcll-mcaHillg iHdi,·idual who indepe11dently prints plac-
ards or se11ds out letters suppurting- his favorite candidate be ex­
pected to file a report. l'sually he has no idea that he is supposed 
to do so. Thnc n1ig·ht concei\ahly come a day when the govern­
ment itself would finance campaigns or at least pay for a limited 
amount of mailing and telcvi~ion time for each candidate for 
national ollicc. Plans of this son han~ been :Hh·;mced in Congress 
from time to time since 1!110. But they arc halted by doubts about 
the wisdom of saddling the taxpayer with campaign costs and 
skepticism as to their practical cfkctin·ncss: the contenders could 
and would cominuc to spend additional funds. The only cfl"ccti\·e 
way to reduce campaign expenditures is for the ,·oters thcmseh·es 
to resent hea,·y expenditures and express their resentment at the 
polls. 

()f COUrse, the con1pJaint about large expenditures docs not COil­

cern the objects of the spending nearly as nHKh as it concerns the 
sources of the Inone}' Sjll'nt. Outrioht buvi1w of ,·otes may occur ,., . ~ 

here and there. but most campaign costs arc legitimate enough. 
The danger lies in the power "·hich expensi\·e campaigning nm­
fers on those who arc able to contribute. "'I Ic who pays the piper 
calls the tunc." The brgc contributor often can reasonably hope 
that the candidate wholll he supports will perform as he, the con­
tributor, desires. In I !l:lG, a labor leadn . .John 1 .. Lewis, ob,·iously 
expected that a .):"'>00,000 contribution by his unions to F. D. Roose­
velt's campaign fund would give him influence at the \\"hite 
House; when it did not, he growled furiously about the ingrati­
tude of those who had "supped at Labor's table,'' and four years 
later opposed R<H>seYclt's reelection. Roosc\-clt hardly had to 

worry about this, but consider the case of an impecunious first­
term congressman. Could he cheerfully olrend the people upon 
whose contributions he depended for his next campaign? The 
greater the candidate's cxpemes, the harder it becomes for him 
to maintain his independence. This is what gives significance to 



326 I The Political System 

the statutes requiring the reporting of contribution> inco_mplctc 
though these reports may be. By studying the list of contnbutors 
we o-ct some notion of the extent to which particular interests or 
individuals are committed to the fortunes of one candidate or 
party, and hence an idea-not necessarily correct-of the probable 
viewpoint of that candidate or party, in office, directly affecting 
these interests and people. 

In the 1952 presidential campaign, major contributions to the 
Republican cause came from Hugh Roy Cullen, a Texas oil man, 
$39,000; Mr. and Mrs. Joseph Pew of Philadelphia, also with a 
fortune in oil, $15,570; Henry R. Lucc, editor of Ti111c, and his 
wife Clare Boothe Lucc, subsequently ambassador to Italy, $28,000; 
John Hay \Vhitney, later appointed ambassador to Great Britain, 
and his wife, $31,000; steel magnate Ernest T. \Veir and his wife, 
$27,665; and $108,000 about evenly divided between Nelson A. 
Rockefeller, his father, and one of his brothers. Among the leading 
Democratic contributors were Mr. and Mrs. Max Ascoli (publisher 
of The RejJOTleT), $17,200; $19,090 from Archibald Alexander, a 
former Truman cabinet member and his wife; liberal newspaper 
publisher Marshall Field and Mrs. Field, $28,000; ex-Senator 
William Benton of Connecticut, chairman of the board of Ency­
clojJaedia BTitannica) $15,033; realtor Albert M. Greenfield of 
Philadelphia, $26,000. 

In congressional elections, some money is raised and dispensed 
nation-wide on a purely partisan basis, but mainly it is a matter of 
each candidate for himself. The l fJ58 reports showed that in the 
Democratic triumph of that year, financial contributions from la­
bor sources may have played a considerable part. These contribu­
tions, however, were made to individual candidates rather than to 

the party as a whole. They included the following reported sums: 
$25,625, $24,950, $20,900, and $19,400 contributed to senatorial 
candidates in ·wisconsin, California, New Jersey, and Connecticut 
respectively; $10,710 and $7,050 to congTessional contenders in 
Virginia and Missouri. Through political committees, the United 
Automobile ·workers raised and spent $213,789, the United Steel­
workers $192,136, and "COPE" (the AFL-CIO's committee on 
political education) $709,813. All in all, these reported labor ex­
penditures slightly exceeded the total spent by official Democratic 



Voting. n·stt'nlaY and tocb\'. \\'hik Ct'nrgt· C::dl'h Bingh;nn's n·tllttn-old ''tlllltll\ 
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party orgatuzatiiJils. Fn·n so. the whole amount spent for all 
Democratic candidates in l~l:"'1H "·as less than that spent on behalf 
of their Rcpu hi ican opponctlls. The Republicans received hardly 
any contributions from labor sources. but raised plenty elsewhere 
-the total reported was S Lli:-J/,(i:"'J~. as against the total Demo­
cratic spending (hy party nm11nittces and labor committees) of 
s~ ,:,:~ 1. :~H~. 

This disnepatH y is IHJI hing new. The Republicans haYe regu­
larly been ahll· to raise more monl'Y than their ri,·als. \\'itness the 
following comparisons of reported presidential campaign expendi­
tures: 

19:!8 

1952 

Rq>Uhlictns 
Democrats 
RepuiJlicans 
Democrats 

S~l.-1 :1-1.000 
Si .I :~~.000 

S I :UHlO.IHHl 

Sti. ~on,tHlll 
(plus most of S:\.200,­
()()() spent by labor and 
other groups) 

I !l·l·l Rcpuhlictns Sl:\,196,000 
lkmonats Si.·H 1,000 
Republicans S~O,li85,000 

Dcmocra ts S I 0,9ii ,000 
(plus most of $9-1 I ,:JOO 
spent by labor groups) 

Throughout this "·hole period, the Republicans have had not 
only much more muncy, but the Yoluntary support of a gTcat 
majority of the nation's newspa pcrs. N c\-crt he less, between I !J:l2 
and I D!J2, the Democrats won five presidential elections in a row. 
Perhaps the lesson is that "·hilc substantial funds are necessary 
for a victorious campaign, at some point they begin to produce 
diminishing ret urns. A Gl11didatc is not likely to win if his cam­
paig-n chest is empty, but his triumph docs not depend on its being 
full to overflowing. 

THE BEHAVIOR OF THE VOTERS 

Campaigns arc to gain votes, and votes decide elections. \Vhy 
people vote as they do is, therefore, a question of immediate im­
portance to the campaigners and of challenging fascination to the 
political analysts. Some of the latter have made a business of pre­
dicting how people will vote, and others arc developing a political 
market for their explanation of why. The predictions have some­
times been wrong and the analyses of motives are not yet of proven 
validity. The scientific study of "voting behavior" still has a long 
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way to go before it can produce many significant gcncJ·al proposi­
tions. Even at its best, it may not be able to produce conclusin~ 
answers. In its present form, it is based primarily on intcn·icws 
with a small number of individual people. These people arc, \-cry 
likely, representative of a much larger population. They are, 
however, human beings-and as such, their opinions change, per­
haps unpredictably from moment to momenL. \\"hat they tell the 
interviewers on ::\1onday may be different from what they would 
have told him the previous \Vednesday.u Furthermore. they may 
not know what motivates them and even the most sophist icatt:d 
questioning may not elicit their real motin~. Consider, for instance, 
some sample polls that were taken after the I !J!J:.! elect ion. !\I any 
of the people interviewed had formerly \'Oted Democratic hut had 
switched to Eisenhower in I !1!12. \\'hy? The reasons gin·n, prob­
ably quite honestly, were their personal admiration of Eisenhower, 
their disgust with the alleged corruption in Truman's administra­
tion, their dislike o[ the Korean \Var, and their bclid that it was 
time for a change. Possible reasons which they did not ofkr were 
the charges that the Democrats were "soft on communism" and 
the fact that Ste\'enson had been divorced. Republican campaign­
ers had assumed that these last two issues would be particularly 
influential among Catholic voters. \Vere they mistaken? The 
answers given to the intervie\\·ers made it seem so. Yet the fact 
was that the "switchers" to Eisenho"·er, in the sample groups 
interviewed, included Catholics far in excess of their proportion­
ate share of the local population. Perhaps, therdorc, the unex­
pressed and possibly unrecognized influences upon which the 
common-sense Republican strategists had counted had had far 

more effect than the motives revealed hy the scientific inten·ie\\·s. 
This example sugg·ests that it is wise to approach "Hit ing be­

havior" analyses with some caution. At the same ti111c, we should 

recognize that such studies have re,·calcd a good deal about what 
people thinh causes them to vote as they do and have provided 
insights and formulations which may lead to far more ccnain 

!I A slrikin~ example of "<hangcahility" is offered hv the Gallup polls durin~ 
campai~ns. In September, 1!110. ·H per cent of those in.ler\'iewell said llll'v woul1l 
\'Oil" for \\'illkie: four weeks later, 4H per n:n1, :\hie so<ial sdeutisls slrin· lo O\Tr· 
come 1 his dinintlty by going hack and in tel \'iC\\'ill~ the same people periodically. 
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knowledg~ of man's political respons~s. \\'hen well-devised sample 
sun-cy techniques arc combined with the actual election returns. 
the results may pnn·idt· ;ll kast "·orkahle hypotheses upon which 
to base both p()litical stratq!,y and funhn scicmific analysis. 

Factual data, of cour:-.t·. arc infinitely more accessible than hu­
man nwtin·s. It h;ts l>t'l'll established beyond cotltr<>\'C'l'S)', for 
instalHT. that in rt'<L·nt yt·;ns in tht· l 'nitnl States a higher pro­
portion of 111e11 h;l\ t' \ otnl than han· women. There is also no 
doubt that. taking t hl' c< 11111t t·y as a wholl', the pcnTlltage of adults 
who \·otc innl'asl's with the lc\l'l of income ancl education: poor 
and n:Iati\cly uttcdttcttcd pcopll' arc nwre liKely to fail to nlle 
than arc wdl-t<>·do c()lkge graduates. :\nd. at least during the 
tlnee ckcadt·s beginning with 1~1:\0. young \'otcrs wnc more likely 
to \'ole I ktn<HTat i<· than ,,·en· older people. 

Conditions. hoWl'\'LT, < han<~e, and this fan t'X(Joses one of the ,-. 

diflintltics in dt'\l'l()l>ill" tnt!)· "t'ncral theories about "\'<>tin~ ....... ,., .... 

beha\'ior." Significant )H<>positions which seemed true when they 
were mack l)lTame shad<n,·t·d with doubt as the years went by. 
The particular factors which mon· one generation may be re­
placed hy other factors in the next. .-\11 example of this shift of 
emphasis is prm·ided by scientific analyses which concentrated, 
first, on elections in the I ~liO's and then on elections in the I ~l:iO's. 
The first produced one set of hypotheses; the second cast consider­
able doubt on their \alidity. Both of these studies. howeH'l'. rc­
\Takcl s<>IIH' tt'tHlt·ncies of the anTage \·oter "·hich may help us 
to understand what makes him ticK, and arc thcrdore \\·orth con­
siclcring It ere. In considering 1 hem. IHm·cnT, kt us not OHTiooK 
the causes of cttcluring party loyalty "·hich \\'t' considered in 
Chapter 10. I len· \\·e deal primarily not with thick-and-thin parti­
sans, hut ,,·ith the UllCl'l'tain n>tcr-thc person who expresses a 
mild partisan )>l'cflTcnce IJut is at the Olllt'r rim of the party circle, 
or considers himself an "independent." 

Situational Factors 

The earlier studies secmcd to show that a pcrson's \'Ote de­
penclecllargcly on the situation in which he found himself: indeed, 
it was written that ··a person thinKs, politically, as he is, socially. 
Social characteristics determine political preference." This s\\'eep-
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ing proposition was based on a number of findings. Interviews 
seemed to show that most people voted as their families did and 
that they and their immediate relatives were likely to \"ote as their 
friends or fellow workers voted, particularly their fricndsY' Fur­
thermore, the higher the voter's income, the higher his social 
status, the more respected his business or profession, the more 
likely was he to prefer the Republican party. 

These findings, of course, arc not surprising. They arc sup­
ported by plenty of e\"idence apart from the sample suncys. As 
permanently valid propositions, however, they arc open to q ucs­
tiom and qualifications. (The analysts themselves had to make an 
exception for southern voters.) If the questions had been asked 
before 1930, would the answers have been the samc? Not neces­
sarily. Northern Negroes, for example, would ha\"e been Iistcd as 
preferring the Republican party despite their comparati\"c pov­
erty. And in the late 1950's, reliance on these findings led to the 
mistaken assumption that in rapidly f:,>Towing, traditionally Re­
publican suburbs, the new and presumably aflluent suburbanites 
would join with the older residents in increasing the Republican 
majorities. Instead, in 1958, numerous growing suburbs switched 
to the Democratic column. It is safest, then, to speak only of vot­
ing tendencies and to remember that the tendency which seemed 
dominant yesterday may not be so significant today or tomorrow. 

Motivational Factors 

Analysis of voting in the EJ50's seemed to reveal a pattern of 
beha\"ior different from that which prevailed in the previous dec­
ade. It stressed the attitude of the voter toward issues and espe­
cially his response to the personalities of the candidates. The 
importance of these attitudes and responses is made obvious by the 
development in the 1950's of something virtually unique in Amer­
ican politics. For one hundred years, never did the presidential 

10 Compare with this ;J study of .Jewish voters in Boston, Massac~wsetts, in 1952. 
J\fosr had voted Democratic in previous elections. In 1952, men swi!chcd to Eisen­
hower in much larger proportions th;Jn did women. The sw~tch .~'·as heavic~t 
among those men who left the ncighhorhod each morning for JObs downtown ; 
conversely, there was hardly any shift among women who kept h~use and th~ 
neighborhood tradespeople. See Lawrence Fuchs, The Political Behalllor 0 1 AmeTI· 
am jew> (Gknwe, Ill.: J he Free Press, 1 956). 
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candidate of one part,. win while the opposition party "·on a ma­
jority in both houses of Congress-never, that is, until l95G. Then 
it happened. This could hardly have been caused by a sudden at­
tack of socio-economic schiwphrenia or by quarrels in millions of 
families. Instead. the influence of "social characteristics" was mod­
ified hy what people thought and how they felt. The threat o( war, 
including the last-minute Suet crisis. made many think ftrst of the 
national security. This influenced their ,·ote for President-for the 
President is the nation's chief diplomat and the commander-in­
chief of its armed forces. It did not affect their votes for senator or 
cong-ressman: in casting those. they were, perhaps, still reflecting 
their environment. Probably c\-cn more important, however, ,,·as 
their personal feeling about the candidate. This, above all, was a 
positive liking for President Eisenhower. 

In many congressional races, the "personality" factor was and 
is of first importance, too. If you examine the election returns, 
you may be surprised to find that numerous representatives win 
reelection even though the opposition party easily carries their 
districts for every other oflice. In such a district, the representative 
may have worked hard to build an effective organization: but his 
continuing majority, in the face of his party's defeat, depends 
largely on the fact that people like him. In his introduction to a 
brilliant little book on politics by a recent congTessional candi­
date,11 David Riesman has written: "The nice citizen who is lured 
into voting either by a particular candidate's personality or be­
cause he reQards votinn· as a kind of minimal civic decenc)' is not 

L-' t-, 

likely to care about issues. l\Jorris Janowitz's analysis of consent 
and manipulation in national elections, based on survey data, re­
veals that those voters who feel least itwolvecl rely most heavily 
on 'personality' as the basis of choice. My friend, Lewis Dexter, 
who has been a precinct worker and poller in many campaigns, 
tells me that a congTessman's votes on even the most hotly debated 
legislation are seldom known in his home territory, let alone 
count as a factor in his re-election (save as such votes open the 
purses of wealthy backers or, more occasionally, as a particular 
stand wins the enthusiasm of hard-working people who can mar-

1~ From: To ne a l'o/itirillll, hy Stimson nullilt. Copyri~h! © 1959 by Stimson 
Bulhlt. Rcpnntcd by permission of Doubleday & Company, Inc. 
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shal a group of voters). Mr. Bulliu's own experience as a cam· 
paigncr is identical: in accosting prospccti\·e nJttTS at factory 
gates, taverns, street corners, and shopping cullers. he Immel that 
he hardly ever was questioned about a stand he had taken." 

The Campaign's Impact 

If most voters arc faithful to one party, and the \otc ol the rest 
is predestined by their social or economic status, of what possible 
usc is a campaign? One answcr to that question \\T han~ just ob­
served: namely, that the cancliclate's personality may l1rcak the 
supposedly preordained pattcrn. Another is that "socioeconomic 
status" is not a monolithic concept: the bankcr's friends may he 
Republicans, but his father was a Ikmocrat and a friend ol \Vood­
row \Vilson, whereas the skilled electrician may lw both a union 
man (hence, in theory, predisposed to the Democratic party) and 
a vestryman of the Presbyterian clturc:h, ,,·hcn: ntost. ol the con· 
gregation is Republican. Thus even thc mechanistic coll!eption of 
the voter is that of a frequently confusccl and troubled person. 
subject to cross pressures competing lor his vote. The morc such 
cross pressures beat upon him, the slower he is to makc up his 
mind. For this or other reasons, e\-cn in presidential <..'kctions 10 
per cent or more of the voters remain UIHTrtain until thc last 
minute-or so the public opinion polls indicate. Campaigns. thcn, 
are primarily efforts to bring to the polls all ol those "·ho arc fa­
vorably inclined and to pet·suadc 1110.1l ol the llllCOIIllllittccl and 
uncertain. A close national election, as Thomas L Dc\\TY learned 
in 1948, can be lost by the o\·erconfidencc or lack of enthusiasm 
which produces stay-at-homes 011 ekction day and by the ckcision 
reached by a few hundred thousand pcopk 011 elect ion day itself. 
In congressional elections, campaigns have still ))lore impact. As 
we have seen, a prepondcran t n 11111 her of ,· 0 t ers are iII in formed 
about issues in conoressional campaiQns and even about the iden· u (J 

tity of the candidates. Therefore a well-run campaign, promoting 
an attractive candidate, can fairly often s\\·ing a district from its 
traditional partisan moorings and turn p 1Tdicted defeat into an 

"upset" victory. 
Such swings are most predictable, hown-cr. "·hen discont<..'nt is 

ub\ ious and is focused on the party in power. Fconomic disaster 
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proclun·s a shift in ,·nt ing habits. \\'hen depression hit tht• country 
in I q~!J. ;tlttT eight and a half \Cars or Republican rule. C\"Cn reg­
ular Rl'puhlictn \otns llt'g;m to lose their partisan faith. Sei1.ing 
the opportunity. tl~t· lknHJCLtts bent every effort to com·ince the 
public that this ,,·as President Iloovcr's depression. By thl' time 
that :\lr. lloonT ctnH· up for reelection. in 1~1:1:!. a Iknwcratic 
campaign ,,·as lt;ndh· nen·ss;trv. so g-reat was the Democrats' ach·an­

tagc . .-\ nton· recent example ol the impart of economic conditions 
on n>t ing· \\·as furnished in 1 ~~:->~ hv thl' congressional elections in 
\Vest \'irginia. Thnc was much unemployment in that state and a 
Republican was in the \\'hite House-hence the Democrats made 
u 11 pn:ccd en ted g·a i 11 s. 

The obvious rcbt ionsh i p bet wt:en conditions and how people 
n>tc Jllakcs some cmdidates stress enmomic issues in their cam­
paigns regardless of the economic situation. "Talk about the 'gut' 
issues," Ad Ia i St L'H'Ilson 's ach·iscrs told him in l !l:>ti. It may or 
may not han· hecn good alh·in.:: certainly a call to take arms 
against JH>HTty and tTonomic blight is not particularly persuasi,·e 
with people ,,·ho arc enjoying prosperity. as most .-\mcricans "·ere 
in that year. :\nd except in areas for years scarred by disaster. the 

"gut issues" han· been displaced in their position of prime signili­
cann· l>y the issues of peact:. war. and sun·ival. In local contests, 
loca I iss1tcs-con tracts lor Inca 1 corporal ions. more we !fare aid for 
the tH:cdy. a new housing project. the high price of ~as-may still 
he of first importance. In the ~Teat struggle for the presidency, 
however, the stakes arc infinitely higher. \\'ar-the danger of it 
or the wag·ing nf it-dwarfs cYcrything else. "He kept us out of 
war" was the slogan that won \\'ilson his reelection in l9Hi. "Your 

sons arc not going to he sent into any foreig11 wars." "·as the 
carefully \\·orded and misleading· promise that helped Franklin 
Rnose\-clt \\·in in l !l 10. "I "·ill go to Korea," said Eisenhower in 
l!F>~. implying that he would bring peace with honor out of that 
frustrating war-and that one sentence "·as worth more \'otcs to 
him than anyt It ing else in his campaign. 

PerhaJJS o11r study ol the "nreat g-ame of J)()litics" in the four 
' ~ t..J ' 

chapters ,,-Iti!lt < otllpmc this pan of this hook. has yielded what 
seem to l>c dis!our;tging results in terms of democratic principles. 

The organi;l'd parti<ipants st:cm to be mainly sellish pressure 
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groups or party machines, ndther of them nen.:ssarily concerned 
with the public weal. The individual players must, if they are 
to play successfully, make efforts seldom required of other men 
and develop hides thicker than the elephant's. The \'oters, by and 
large, appear to lack both interest and information. Under these 
circumstances, can democracy work? Some of the social scientists 
whose analyses of voting behavior we have briefly considered be­
lieve that it can-that even though individual citizens fail to live 
up to the demands of democratic theory, "the system of democracy 
does meet certain requirements for a going political organiza­
tion." They assert that the system can survive so long as the in­
tensity of conflict is limited, a pluralistic social organization exists, 
and a "basic consensus" prevails. 12 vVe might add to this another 
note of optimism-namely, that whatever their political short­
comings, the American people have adhered to their faith in dem­
ocratic principles for a very long time, and for nearly a century 
the nation has stayed united and grown in prosperity and power. 

Yet we cannot smugly conclude that a democratic system will 
run forever under its own steam, regardless of the civic irresponsi­
bility of individuals and groups. In the long run, its future must 
depend on the use which human beings make of it. If few vote, 
and still fewer vote intelligently and responsibly, it has a dim fu­
ture. Its prospects arc bleak, too, if the ablest citizens disdain poli­
tics and shun political life. Even if many vote and competent 
politicians abound, the path is uncertain so long as the mechanics 
of politics remain a mystery. For competent men may be selfish, 
dishonest, and ruthless, and uninformed voters can be deceived. 
That is why, in this part of this book, we have dwelt in some de­
tail on the mechanics and realities of politics in the United States. 
The wider the understanding of the political system, the greater 
the chance that patriotic men and women can direct it for the na­
tional o·ood and the freedom and safety of future aencrations. 

0 0 

l!! Bernard R. Berelson, l'aul F. Lazarsfelcl, and \Villiam N. McPhee, Votir1g 
(Chicago: University of Chicago Press, l 95·1), pp. 312, 313. Compare our discussion 
in Chapter 10 of the importance of "consensus" to the maintenance o[ the two­
pany system. 
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Co11 g;rcss: Jlfah ing· the Lazps 

All of thl' political ht:h;H·ior disc~1ssed in the preceding ch.ap­
tt-rs-Pan I I I ol tl11s hook-ultnnately connTns the mak111g 

of policy. Pressure gnlll)lS arc aelin· because they \\'ant something 
officially decided in the manner they prefer. Fkctions are held 
to put men in oflice \\'hom the majority of the people trust or \dlO 

will do \\·hat most \<llers l>elie\·e ~hould be done. :'\ow \\'e turn to 
an examination of the a"cncics of o·o,·crnmcnt \\'hich in fact are ,.., .-, 

entrusted \\·ith the task <d "doi1w thinos"-of makino·))OiiC)'· carry-n t'l b 

ing it 011t. and confirming its ,·alidity or prcn•nting its execution. 
Broadly speaking. these arc the three great branches, legislative, 
executi\-c and judicial. The first of these. established in the first 
article of the Constitution, is of course the Congress of the l 1nitcd 
States. 

i\Iodern students of politics tend to portray Congress as a po­
litical bauleground for the organized interests of the country-a 
cockpit of factional strife \\'here group conflicts are (ought out 
and rcsol\'cd. Earlier writers-and, interestingly, most professional 
politicians \d10 have \\Titt<.·n on the subject-han· described Con­
gress in a dilrercnt \\'ay. They give first importance to it as an in­
stitution desiQncd to novern in the national interest, and they 

lJ " 

stress the impnn'('lll<.'llts in its organization and procedure which 
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they believe are needed if it is fully to achien: that purpose. Be­
tween these different emphases we need make no choice. Institu­
tions are shaped by politics-Congress itself was gin·n its form and 
its powers in a great political compromise-but, in turn, institu­
tions mold political behavior. And whether the results of group 
conflict and compromise arc adverse to the national interest or 
are themselves expressions of the national interest is one of the 
great unresolved and forever debatable questions of democratic 
governance. 

Our approach, instead, will be to emphasize the functions of 
CongTess. In the present chapter, we will consider the legislative 
or law-making function; in the next, the representative function, 
the task imposed on 5;~:, men and women 1 of giving reality to the 
ideal of "government by the people." Throughout our examina­
tion of these subjects, we will hear constantly in mind that Con­
gress is indeed an arena of political struggle and that it has an 
institutional life of its own which profoundly affects the nature 
and outcome of that struggle. 

THE LEGISLATIVE TASK 

Congress's essential job is to consider and adopt or reject pro­
posed laws. As proposals, these are called bills or resolutions. If 
and when they are enacted-agreed upon hy both House and 
Senate and approved by the President or repassed over his veto­
they become laws or acts or statutes. In barest, briefest outline­
we will fill it in later in this chapter-a successful bill runs the 
following steeplechase on its way to enactment: after being writ­
ten or "drafted," it is introduced by a member of either house­
for the purpose of this example, let us say the House of Repre­
sentatives. It is referred to one of the standing committees of the 
House, not as a subject of "investigation" hut for the committee's 
consideration. (The committee may hold hearings, at which the 
witnesses appear voluntarily because they want to air their opin­
ions.) The committee may or may not make chang·es in the bill; 

1 The admission of Alaska and Hawaii into the L:nion was accompanied hy a 
decision to increase the membership of the House for the duration of the Eighty· 
seventh Congress (to be elected in 1960) hy two members, one for each new state. 
However, beginning in 1963 the House will resume its former numerical size, of ·135 
members. 
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it then "reports" the bill. fannably. The scheduling committee 
of the House. known as the Rules Committee, fixes a time for 
its consideration hy the whole House. At that time it is debated 
and again may or may not be amended. It "passes" the House by 
majority vote and is sent to the Senate. where virtually the same 
process is repeated. I f. before passing the bill, the Senate makes 
more changes in it, it is resubmitted to the House. Unless the 
House then accepts the Senate's amendments, a "conference com­
mittee" representing both chambers is appointed to iron out the 
differences bet "·een the I louse and Senate versions. The con­
ference committee, usually compromising. agrees on recommend­
ing a single version of the hill. Both houses accept this 
recommendation and the hill. signed by the Speaker of the House 
and the \'icc-President, is sent to the \\~hite House. The President 
approves of it and signs it and it becomes law. 

The Substance of Legislation 

There would he liulc usc in learning about how Congress legis­
lates unless we have some understanding of the significance of 
what it docs. \\'e can get a pretty fair idea of the scope of its au­
thority to make laws if we reexamine Anicle I, section 8 of the 
Constitution. As we knm,·, however, that section is couched in 
very general terms. i\loreovcr, it includes matters which take very 
little of Congress's t imc today. \Vhat we need to know, now, is 
what the substance of the legislative task consists of. \Vhat arc the 
chief c1uestions of l)olicy facino· CmwTess in the middle of the 

~ b 

twentieth century? \Ve cannot cover all the ground here, and we 
will leave the development of many major programs, foreign and 
domestic, for detailed examination in Part V of this book: but we 
can profitably identify a few of the most important categ·ories of 
legislation. 

TAXING AND SPENDING. The Constitution empowers Congress 
to levy taxes "for the common defense and the general welfare." 
This implies that Congress can also direct that money shall be 
spent for these broad purposes. And broad, indeed, they are. Vast 
funds may be expended, and are, in exploring space, stockpiling 
bombs, and providing economic and military aid to foreign na­
tions. Billions more may be spent, and are, in old-age benefits, 
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grants to states for aid to the needy, drought and disaster relief, 
urban renewal, college scholarships. (Both lists, of C<llll:se. could 
be expanded almost indefinitely.) All of these c~pc_ndllures _re­
quire congressional authorization. All of them ra1sc ISSUl_'S _which 
squarely confront the congTessmcn. Is this a proper ant_nry for 
the federal <rovernment? How much should he spent lor 1t? 1-lmr 
will the exp~nditurc of larger or smaller sums or IJone a_t all at_r~ct 
the nation's security, its economic system, the daily In·cs o[ Jls 
people? Involved in all of these questions, inevitably. arc the 
competing demands of the interest groups c-onn·rncd-and under­
lying them all is the never-ending conllict bet ween the taxpayer's 
interest and the desire of every group which fa\·ors a particular 
expenditure. 

Spending some S80,000,000,000 a year, as we do, we must raise 
most of that money in taxes if "·e want to stay out of bankruptcy. 
Every tax hill, so exposed is the Hiler's "pocketbook 1wrn·," is the 
source of inevitable contro\·ersy in the I louse awl Scnatl'. \Vhich 
taxes shall he raised or lowered-personal income tax, corporation 
tax, excise tax on cio·arettes or theatre tickets? In addition to de-.-, 

cidin2: whether ancl how to increase the total anHHtnt of the o-ov-
u ~ 

ernment's revenue, Congress also has to consider tax leg-islation 
designed for objectives other than revenue-raising--object i\'es 
which sometimes seem to be identical with the guals of particular 
pressure groups. A familiar example is the old tax on oleomar­
garine colored to look like butter. That tax was not int<"ndcd to 
raise any substantial revenue; it was meant to protect dairy farm­
ers by making yellow oleomargarine so expensi,·c that it could not 
compete with butter. In the same '"ay, the protecti\'l' tarill', which 
is a tax on imports from foreign countries, is not primarily a 
money-raising device. Its chid purposes arc to discourag-e foreign 
producers from importing· their goods into this country and to 

raise the price of the goods that arc imported; and so c\·cry tariff 
bill set~ off a dispute bet ween the American producer who wants 
to he free from competition and the cnnsumlT who would like 
to huy thing-s, imported or not, at low prices. 

The terrific local pressures for tariff "protection" (the organized 
J'roduccrs' \·oiccs beitw far lowkr than the unoruanizcd con-

~ ~ 

sumcrs') and the seemingly disastrous effects of the high tariff of 
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the l!l20's on the nation's l'CilllOillY led Cong-ress. in the 1930's, 
to turn onT mn-.t of t IH· work of tariff-making- to the executiYe 
branch. :'\en·rthl'le ... s. thl' question of n·newinp; this delegation 
of authority to t hl' l'Xl'cttt in· comes periodically before the Con­
gress, and hl't\\"l'l'n times tlll'rc is perpetual pressure for congTess­
ifmal tariff legis !at ion. From the larger issues of how much and 
what to tax. how much to spend and what for, Cong-ress can neYcr 
escape. i'\or can the congressmen enT forg-et that althoug-h foreign 
policy may be primarily the responsibility of the President, much 
of it today in\"llln·s \·ast expenditures which only Congress can 
authorize. The late of the nat inn. pnhaps of mankind, rides with 
the decisions made not only in the \\'hitc House but on Capitol 
Hill as "Til. 

THE Rn;n.ATto:-.; oF I:-; rERsTATE Co:-.DIERCE. The clause of 
Article I. section H authorizing- Cong-ress to "reg-ulate com­
llH'ITe ... among- the several states" is the source of legislatiYe con­
tro,·ersy l'\Try year. l 1 ndcr t ha 1 aut hori 1 y. Cong-ress passed a Ia w 
in lHHi to regulate railmads: today its laws direct that airlines 
and buses and trucks he regulated as well. There is a constant 
demand for changes in these la\\·s: a major railroad statute was 
passed, for instance. in I !1:-,H. But the "interstate commerce" 
power, as we saw in Chapter fi. is not confined to transportation. 
If you became a nmgressman tomorrow. you could be pretty sure 
that during- your first year in \\'ashington you would haYe to make 
up your mind about many other hills authorized by the "inter­
state comnu.·rce" clause: 111easures to chano·l· the !!"O\"Crnment !!liar-

• ~ ~ J '-' 

antcc of farm prices, for instance, or to prohibit "racketeering" 
in union-management relations, to raise minimum wag·es or to 
end federal regulation of the price of natural gas. The impact of 
such bills on the national economy is oln·ious: you would also 
find that indi,·idual people and pressure g-roups feel very strongly 
about them. 

PRoTEcno:-.; oF Ct\'11. RHarrs. The additions to the Constitu­
tion made right after the Ci\·il \\'ar-thc Thirteenth, Fourteenth, 
and Fifteenth Amendments-authorized Congress to implement, 
by statute, the civil rights promised hy those amendments. After 
the Reconstruct ion clays ended. howcn·r. ha If a cent 11 ry elapsed 
before much congressional attention was gin·n ro such matters 



342 I The Organs of Government 

as the protection of the Negro's rights to vote_ a~t~l to h~\·e. a ~air 
trial. Now, civil rights legislation, or the possdHllly of 11, IS. con­
stantly in the minds of the legislators. It is such an cmollon~l 
issue that it threatens party disruption and invoh-cs the orgam­
zation and procedural rules of Congress itself. 

DEVELOP:\1ENT AND MANAGE:\IENT. A century ago, a major ques­
tion before the country and the Congress was what LU do with 
millions of square miles of "public lands"-vast unden~loped 

tracts owned by the nation as a whole. Even today, the public 
domain (exclusive of Alaska, where close to :Hi5,000,0UU acres are 
government-owned) consists of some 37G,OOO,OOO acres, and it is 
CongTess which determines how it shall be used-for grazing, 
lumbering, or mining under a system of licenses, for instance, or 
for national parks. The Constitution, furthermore, gives Congress 
power to legislate concerning the "navigable waters" of the 
United States. So it is up to Congress to decide whether and how 
to develop the great waterways of the nation-whether to dredge 
rivers and harbors to protect shipping, or dam the rivers for flood 
control; and if dams are built, whether to use the stored water for 
irrigation and the falling water for the generation of electric 
power. The Tennessee Valley Authority, for instance, with its 
huge dams controlling floods and furnishing cheap electricity to 
homes, factories, and farms was established by Congress pursuant 
to its power to make laws governing "navigable streams." The 
long-run national significance of much of this kind of legislation 
is matched by the immediate concern it arouses among particular 
interests such as private power companies, the transportation in­
dustry, rural cooperatives, and farmers on land where little rain 
falls during the year. It gives rise, too, to ideological debates about 
the proper role of government and to recurrent charo·es of "creep-
. 0 
mg socialism." 

The earliest "socialistic scheme," of course, was the post office­
a national business of delivering the mail. Congress is the ultimate 
policy-maker for the postal system: witness the inauguration of 
the parcel post service in 1911 (over the opposition of the express 
companies, who cried "socialism!") and the legislation raising the 
price of ordinary stamps. Under the heading of "development 
and management" we can place, too, the congn·ssional tasks of 



Congress: Making the Laws I 343 

fixing policy for the go\'crnment of the territories and possessions 
of the United States and the gm·erning of the District of Colum­
bia, for which Congress has to act as a \'irtual city council. 

APPROPRIATio:"s. \\'hate\'Cr else it docs, one thing Congress 
must do C\'Cry year if gmTrnmcnt is to function: it must supply 
the various agencies of go\'ernment with money to pay salaries, 
rent or maintain buildings, buy supplies, and carry out the duties 
imposed on them by law. It docs this by \'oting a series of "supply" 
or appropriation bills. Under the rules of House and Senate, an 
appropriation for a new agency or a new acti\·ity requires two 
distinct stages. First, a law is passed autlzori:ing the making of 
future appropriations. Thus, a statute may begin by saying some­
thing like: "For the purpose of making grants to the states for 
slum clearance as defined in this Act, there is hereby authorized 
to be appropriated annually a smn not to exceed Sl,OOO,OOO,OOO" 
or perhaps, "such smns as may be necessary." The enactment of 
this law docs not provide any money for anything. In effect, how­
ever, it docs commit the Congress to make money available, within 
the limits, if any, set by the authorizing statute. Exactly how much 
money to appropriate is decided later, when Congress considers 
a wholly separate appropriation bill. 

The federal government's fiscal year nms from July 1 through 
June :w. Accordingly, each year Congress tries to pass all major 
appropriation bills before midnight on June :w. The arduous 
work of going o\'er the President's budget (the document showing 
in great detail what funds the President is requesting for each 
agency) begins in the autumn before the budget is even formally 
prepared and submitted. Usually by early spring, appropriation 
bills are drafted and brought before the House. And usually, 
though not always, they pass both the House and the Senate and 
are signed by the President before the deadline. 

Agreement is not always easy. Appropriation bills contain the 
seeds of major controversy over matters of policy. At their broad­
est, they concern the whole fiscal policy of the government-the 
question of a total balanced budget.1n In detail, they can deter· 

In In 19·16 Congress sought to provide machinery to insure that this over-all 
fiscal consideration would be uppermost. It established a special joint committee 
on the annual budget, which was supposed to recommend a "ceiling" which should 
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mine the effectiveness of various governmental prog-rams. One 
CongTess may establish a program for protecting the c<Hlsumcr 
against false and decci tf ul ach·crtisi ng. :\ lat cr C:ong-rcs~. unsym pa­
thetic to this program but reluctant to engag-e in a \'ioknt con­
troversy over its repeal, can make it innontotts by drastically 
reducing the money a\·ailable for its enforcemetlt. Today e\·cry 
appropriation bill for foreign-aid programs is a potential source 
of this kind of conflict, which is essentially kss about fiscal policy 
than about foreign policy. 

Supervision of Other Branches 

Appropriation acts arc, of course, essential parts of the process 
of interbranch cooperation or checks and balances discussed in 
Chapter 4. They exemplify both of these aspects of the separation 
of powers, especially when Congn:ss is passing- upon the budg-etary 
requests for the operation of the departments and ag-encies of the 
executive branch. Often there is close coopnation bet\\-ccn a de­
partment's budgcu:ry officers and the members of the I louse sub­
committee which is assigned the duty of preparing- the bill 
appropriating money for that department. The nH'tnlll'rs of that 
subcommittee take an acti,·e interest, and often a \Try sympathetic 
one, in the detailed affairs of that department; sotnt·titnes the sub­
committee's salaried staff experts kno\\' as much about the depart­
ment as the department head himself. C:onn·rsely, Cong-ress's 
"power of the purse" is a perpetual check on cxccuti\'1.: extra\'a· 
gance. Some congressmen seem to feel that their most usdul func­
tion is the prevention of waste, and some Appropriations 
Committee chairmen have gloried in the nickname "\Vatchdog of 
the Treasury." 

CongTessional lco·islation is necessary, too, for estahlishin(T and n n 
modifying the structure of the executive branch. No clcpartmcnts 
\\'ere created by the Constitution; they were created by acts of 

not he exceeded by the total of all appropriations. But pul>lic l>udget·making is 
a rhnamic process affected by fast-IIIOI'ing t::n~uts . ..\ "<ceiling" fixed in :\lard1 rouhl 
!Jc made obsolete by unexpt::<lcd drought, foteign nisis. or the bunching of ne11' 
"Spurniks." :\ncl major interests and prcssurt:: groups <ltstornaril\' fed that if the 
total budget must be cur to fit u11d<:r a "ceiling," it tnust he the other fellow's 
apJ'ropriarions. not their <Hill. "hiclr ruusr he tt::cluted. Fot both r.ht·se Jt',tsons, 
conrmirrce ntetnbcts felt that riJcir task was fnttlc and abandoned rhen diOJts. 
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Congress. and they can he mergl'd or abolished by Congn·ss. Yet 
here a rather curious ckn·lopnll'nt has takl·n place. :\lany years 
ago, Pre~idt·uts hl'g-an complaining that although they were sad­
dled with the rl'sponsihility of mnning- the cxenuin! branch. they 
lacked the pmHT to make it cflicil'nt and l'conomical by merging 
agencies which duplicated each othl'r's work. :\s the acti\'ities of 
the federal gm nnmt·nt increased. the problem of cxl·rntin· clli­
ciency and the need ltlr rtTUITt'llt reorganization of the l'Xccnti,·c 
brandt hl'Clllll' IIHIH' prl'ssing. Fn.Tyone sccnll'd to recognize this, 
hut Congrl'ss found it dillicult to do anything about it. Each de­
partmetH hl'ad was likl'ly to agree on the need for n·organization 
on condition that his department should remain untouched. Vir­
tually en·ry departml·nt could mustlT a pressure group tn sup­
port its claim of untmKhahility. whereas thl·re was no pressure 
group efrectin·ly lighting for the cause of reorganization.:! So agen­
cies multiplied and duplication and on·rlapping of jurisdiction 
got worse. En·ntually. during the presidency of Herbert 1-Ioon·r, 
Congn·ss in dkct transkrred to the Pn•sident etfcrti\'e power to 
initiate reorgani1at ion. and similar power has been gi,·en to each 
President si ncl'. Thl' svst l'l11 selected. which has nt'\'er been tested 
in the courts. sel'lllS to turn the Comtitution upside down. Under 
it, the President formally proposes a "reorgani~ation plan." which 
might, for instance. shift functions from Olll' agency to another or 
merge sc\-eral bureaus iuto a singll' new ckpartmcnt like the De­
partment of Health. Education. and \\'elfarl'. If the President's 
plan is not formally rejected by either the House or the Senate 
within sixty days. it goes into effect-it becomes law. The ordinary 
constitutional assumption with respect to law-making. o[ course, 
is that Congress proposes and the President can only yeto; here, 
in sharp contrast, the President proposes and the Congress can 
only \'Cto. Howe\Tr, this upside-down system was, after all, estab­
lished hy Cnngn·ss itself and ran be eliminated by it at any time. 
Moreover, it is not cxclusin•: Cong-ress still can initiate and pass 
legislation of its own in the ordinary manner, establishing execu­
tive agencies and reorganizing the cxeruti,·e branch. 

Through appropriations and its constitmional power to estab-

:! "J he ":-.;ational Cititens' Commilll'l' for the lloon'r Rqm11," 19·1ll-l!l!ii. sou!-(hl 
lu fill this \oitl: its alli\ities are tlis~:ussctl in Chapter lli. 
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. I II . .· 1ict ion of the !ish inferior courts and prescnbe t 1e appe ate JUliSC . · , . 
I , . . . ry pO\\ e1 

Supreme Court, Congress also has a genera supcl \ lso . . 1 
. d .. l I I '1"1 , tracltuona over the administration of the J u I Cia )ranc t. JC ' , 

E 1. . .. l to remo' e importance of "keepina the courts out o po Illes tenc s 
o f I I 1 . ntroversy. such legislation from the usual stream o c as 1 anc c 0 .. rc-

Occasionally, as we have seen, Congress's power to make Ia\\ s . 
specting the size and jurisdiction of the Supreme Court gives nse 

to sharp political conflict. . . , , . of 
Congress's "supervisory" authonty also mcludes the P0 '\et 

· 1 1 Pres-the Senate to conf1rm or reject the nommees proposed J)' t te 
ident for major public office, an executive function which also 
may give rise to questions of essentially legislative policy. The Sen­
ate's right to reject or approve the ratification of treaties with for­
eign governments is more clearly a policy-making one. Finally, as 
far as formal action is concerned, Congress can impeach and re­
move persons from executive and judicial office. An im pcfu:lzmclll, 
voted by the House, is rather like a grand jury's indictment: it is 
not a finding of guilt, but rather a set of formal charges which 
forces an official to stand trial. The "trial" is held by the Senate, 
which by a two-thirds vote can find the defendant guilty and re­
move him from his position. This supervisory weapon is seldom 
used, and when it has been wielded against executive officers, as 
10 the impeachment of President .Johnson, its exercise has been 
caused by differences over policy-political conflict-rather than 
because of any personal wrongdoing. Nevertheless it remains a 
"club in the closet," a warning against malfeasance and corrup­
tion. 

. The weapon that by no means remains in the closet, however, 
Is th_at of open criticism and denunciation. Plenty of executive 
offi~tals quake in their boots at the thought, not that they might 
be Impeached, but that they might be the victim of damaging per­
sonal attack in a speech by ct single representative or senator. Such 
atta~ks are important because of Congress's legislative power. Ex­
ecutives ~annat afford lightly to offend the people who hold the 
purse ~tnngs, and some congressmen are prone to read a personal 
I~sul~ mto even the most unintentional slight. A glaring example 
ot thrs \\'as furnished some years ago by a gentleman of long ex-
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pericnce and high repute, Senator Carter Glass of Virginia. The 
Social Security Board was in the process of enlarging· its staff and 
establishing- regional and local olliccs. Senator Glass wanted the 
board to gi\-c a g-ood job to one of his constituents and to establish 
its southern Virg-inia ollicc in his home town of Lynchburg. The 
board, howen..-, offered a less desirable position to the constituent 
and selected Roanoke as the site of its oflice in southern Virginia. 
Senator (;lass was personally affronted. especially because the 
board's exlTutin· director was a fellow Virginian. He succeeded 
in writing- into the hoard's next appropriation act a pro\"ision 
that the positions of the executi\·e director and the board's bureau 
chiefs, all of whom were scn·ing under appointments made by the 
board, must hereafter be filled by nominations bv the President. . ' 
subject to senaturial confirmation. The President promptly nomi-
nated all of the incumbents, but for weeks Senator Glass managed 
to prevent the Senate from acting on their confirmation, so that 
they had to serve without real authority and without pay. In that 
instance, the President and the board stood fast and Senator Glass 
eventually relented, but it is easy to sec how such an impasse 
would tempt a President or department head simply to drop the 
individual who had offended the congressman. Thus in 1953 and 
1954, fear of denunciation by Senator Joseph McCarthy unques­
tionably contributed to the firino- or forced retirement of execu-

1"> 

tive ofJicials, especially in the State Department. 
In Senator i\lcCarthy's onslaup;ht, howeycr, questions of per­

sonal patronage were insignificant: the issues, at least in part, were 
those of policy. Congress's supcn·isory function includes seeing· to 
it that executive personnel are carrying out the policies which it 
has formulated. This means that executive action is a proper sub­
ject for congTessional debate. It means that executive officials can 
be asked for information as to what they are doing-information 
which, to be sure, is not always forthcoming, as the President has 
authority to direct that some, at least, of the executive branch's 
files be kept secret. And it means that Congress, just as it does in 
connection with the general run of legislative subjects, occasion­
ally embarks on a formal investigation of one or more agencies of 
the executive establishment. 
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Congressional Investigations 

Seldom docs any congressional acti,·ity hit the f~·IHlt pages as 
readily as its investigations. Law-making is a nH.:t1ndous: com­
plicated business; debates on policy are learned awl lol~~-w~ndcd; 
but investigations are political \Vesterns and whodtllllts. lull of 
good guys ~nd had guys, sharp verbal clashes, chill in~ exposures, 
and threats of dire punishment. Drama coJJH:s reacly-Jnadc \\'hen a 
"probe" is on. So publicized are the probers, their inquiries and 
their statements, that one mi~ht almost think that Congress's ma­
jor function was that. of in,·esti~ating nime and suhH-rsion .. ·\ctu­
ally the Constitution docs not expressly authori1c Congress to 

investio·ate anythin(J" C:ono-ress docs so merely in aiel of its leg-is-b ,.,, n · 
lative power, on the theory that it must obtain inl'onnat ion hdorc 
it can wisely make laws. 

But what is this implied investigati\·c power? C:ongTt·ssmen 
naturally need and seck information; when they ask you your 
opinion on a pending hill or invite you to appear hdore a com­
mittee and express your views, are they "in\'l·st ioatino·"? Such in-,-, t"' 

quiries-the inquiries normally made by lcgislati\T committees, 
where views and data arc requested and citizens \·oluntarily ask to 

be heard by the law-makers-arc nut ''investigations" as we use the 
term here. \Vhat differentiates an investigation from the ordinary 
inquiry is that m1 investigating commillee luu 1/u~ j){)ll't:r lo com­
jJel ll~stimony. Anyone who refuses to obey a properly made order 
by such a committee, to answer questions or produce documents, 
is su bjcct to being fined or imprisoned for contclll pt of Congress. 

Investigations arc carried on by committees o[ the House and 
Senate. In the past, these were almost always special commiuces, 
created for the purpose of examining one particular subject. Both 
houses, in I fl·1G, tried to put an end to the proliferation of such 
special committees by giving investigative authority to their regu­
lar, permanent legislative committees: such general authority is 
now possessed by all such "standing" committees of the Senate and 
by three committees of the I louse. However, short-lived special 
committees are still established from time to time. 

Most standing committees seldom embark on investigations. 
They don't need to do so; they can get all the information they 



Congress: Making the Laws I 349 

need, for their la\\-ttt:tkin!.!, purposes. on a \·oluntary basis. Further­
more, in\ t'st i!.!,at illll' n•..,t mont·y: the I louse or Senate tnust be 
asked to appropriatt' lund-; with which to hire counsel. employ 
researchers and in\csti!!,ators. and pay tran·l expenses and "·itness 
fees. I lowcn-r. sontt· nmnnittec-; rq.!;ularly obtain such funds and 
are perpetually in,estigating: these inclmk. in the House. the 
Cunnnittet· on Lo\TIIIIIH'lll Operations ancl the Committee on 
Un-.-\mnican .-\ct i, it it·s. and in the Senate the Permanent ln­
n:stigating Suhconnnittt't' of the Committee on (;oYernmenl Oper­
ations and the Internal SecuritY Subcommittee of the Con,mittec 
on the .Judiciary. < >thtT committees usually obtain the at thoriry 
or financial support required when they request it. 

Co:-.::--.nn·no:--.:.\1. .Jt·sri!-tCATio:-.:. The authority to make people 
ans\\-er questions. on pain of being put in jail if they refuse. is so 
oln·iously one that could he usccl to harass indiYiduals and impair 
their freedom th:ll it might sel'ltl to run counter to the idea of the 
Constitution as a restraint on o-o,·ernmental ])OWer. Courts haYe 

:-"> 

always had such authority. hut its exercise by a political, lcgisla-
ti\·e body needs just ilicat ion in constitutional terms. Not until 
I !J27 did the Supreme Court spell out that justification. In the 
case of 1HcCmin v. naup,lu·rty.:1 the court held that Congress could 
properly compel testimony in aiel of its law-making function. This 
means that if you arc summont·d to appear before an inYestigating 
committee, you must obey the summons. If you are ordered to 

answer a question, you must answer it-unless you prefer to re­
main silent on the ground that your ans\\Tr might tend to in­
criminate you. llmn·,·cr, you can insist that the question be rele­
vant to the inquiry being- conducted: if in an investigation of 
racketeering you arc asked whether as a hoy you played on the 
hig-h school football team, you would probably be safe in refusing 
to answer. Certainly you would haYe a right to withhold your 
reply until the committee had explained why such a question was 
pertinent and propcr. Imprisonment for refusing to answer ques­
tions when the authority of the committee to ask them is not clear, 
or where the pertinence of the questions is doubtful and, upon 
being challenged, is left unexplained, amounts to arbitrary pun-

3 2i3 u.s. 135 (192i). 
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ishment and so violates due process of law. This the Supreme 
Court held in 1957, in Walkim v. United Stales.·• 

The "legislative purpose" justification is adequate for most in­
vestigations. Every such inquiry into the conduct of an executive 
agency can be said to be "in aid of legislation," for as we have seen 
Congress must legislate-must consider an appropriation bill-with 
respect to that agency every year. Likewise most "probes" of eco­
nomic or other activity-banking operations, labor unions, the 
stock market-can be tied easily to pending legislative proposals 
or the possibility of changing the existing laws on those subjects. 
Sometimes, to be sure, the connection seems far-fetched. A Senate 
committee once investig-ated the political activities of public 
school teachers in New York City, despite the fact that public 
school administration is a job for local government, not Congress. 
Nevertheless, if that committee had been challenged, it could pre­
sumably have replied that Congress might soon consider a hill for 
federal aid to states for education and that therefore its inquiry 
had a legislative basis. 

Sometimes another justification for the investigative power is 
asserted: namely, that Congress has a duty to look into all matters 
of national concern, discover the facts, and expose wrongdoing. 
"It is the proper duty of a representative body to look diligently 
into every affair of government," wrote \Voodrow \Vilson long 
ago, "and to talk much about what it sees." The Supreme Court, 
however, has never indicated that the Constitution imposes any 
such implied duty or confers any such implied authority on the 
Congress. If Congress is the "grand inquest" of the nation, it is so 
only in connection with its legislative function. 

PURPOSES AND RESULTS. Leaving aside, for the moment, the spe­
cial questions that arise out of investigations of alleged subversion 
and "un-American activities," it is hard to prove that other famous 
investigations have actually helped Congress to draft wise or 
needed laws. Usually the need for legislation is already obvious, 
at least to some congressmen, before the inquiry starts. The infor­
mation needed in preparing detailed bills is at hand or can be 
obtained without compulsion. The investigation, therefore, is less 

4.354 u.s. 178 (1957). 
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likely to aid Congrcss in Jm•Juning lq~islation than it is to help 
get legislation t'llllclt'tl. Th~ publicity creates an atmosphere, often 
an atmosph~r~ of public indig-nation, which makes it easy to vote 
for a bill curhino· the alkncd c\·ils which ha\"e been exposed. And 

M ~""'~ 

the facts that arc g-athnccl arc thcmseh·es helpful in persuading 
reluctant or uninterested rcpresentati\"es and senators that "some­
thing must he done." 

Certainly a munber of itwestigations seem to have played a 
maJ"or part in uettin•r lco·islation enacted. Twice committees ha\"e 

'"" M M 

looked deeply into the cmmtry's banking- system. Each time, their 
efforts height~necl public awareness of that system's shortcomings 
and made easier the passage of important statutes-the Federal 
Reserve Act of l!ll-1 and the 0:ational Banking Act of 193-!. The 
facts adduced by a comparatively unpublicized committee in the 
1930's, concerning the union-busting tactics of certain employers, 
were doubtless pcrsuasi\"e in winning congTessional \'Otes for bills 
protecting unions and, later, ag-ainst bills designed to weaken 
them; and the "1\IcClellan committee" hearings of the late 1950's 
created a public demand for a law to prevent union "racketeer­
ing." 

These examples suggest that more is involved, in investigations, 
than technical assistance in bill-drafting. Partisan advantage, domi­
nance of one interest over another, and the fortunes of individuals 
are often at stake. A CongTess controlled by one party has often 
delighted in investigating executive conduct when the President is 
of the other party, hoping to discredit the opposition by exposing 
its misdeeds in ollice. Investigations of management-labor rela­
tions are of importance to interest groups whether any bills are 
passed or not; each group hopes that public disfavor will be turned 
against the other. As for individuals, two kinds of people are 
affected, in very different ways. Politicians generally thrive on 
publicity, and more than one has gained national prominence as 
an investig·ator. Estes Kefauver was a little-known senator when 
he commenced his televised inquiry into "interstate crime"; a few 
months later, his name was a household word and he was a con­
tender for the presidency. Representative Richard M. Nixon made 
his reputation as acting chairman of the House Committee on Un­
American Activities; he was soon promoted to the Senate and 
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· 1 · · 1 }) 111-"111 o· \\.oriel \\"ar I I. a special avatlab e for the vtce-presH ency. .-. 
I lu ·t of the tcm-Senate com1nittee was set up to o\-crsce I 1e colll < • 

· · · 1 ·- t···lt-·ll<·lt·harcl-hillliWhllt porary wartnne agennes 1n t 1e exec u .1\ e > .1 _ • . ,., 

fair, the head of that committee emlTl4cd wtth lustre lrom ob-

scurity. His name was I larry S. Truman. _ .. 
But iE investioations arc stepping stones for poltt1nans, they 

can also bring h7uniliation and disaster to pri\'atc citizens._ Some­
times they do so by hrinl4ing; to lil4ht facts which kad to lurthcr 
investigation and successful prosecution hy the Ikpartmcnt oE 
Justice. This may he a fortunate by-product of a lel4~slat i\'e i_n­
quiry. Less fortunate is the temptation to which committee chan­
men and their counsel sometimes yield, to pursue indi,·iduals as 
if that were the Congress's chief object in life. For c\-cry criminal 
whose exposure begins at a committee hearing, then: ha\'e been 
dozens or hundreds of people never prosecuted for any crime but 
portrayed before the public eye as if they were the most miserable 
miscreants. The widespread publicity which almost any in\'l'stigat­
ing committee can command places in jeopardy the rcputat ion o[ 
any witness summoned to appear before it. 

Ii'l:c~UIRIES J:-o;To POI.JTICAJ. ()pJ:-o;JO:-o; A:-o;n AcTIVITY. \\'hat has just 
been said about the politics of investigations is particularly true 
oE inquiries into people's beliefs or their loyalty to the United 
States. Partisan and [actional advantage can be gained by paintin~ 
the opposition as subversive; prestige can be won by the investiga­
tor who exposes disloyalty, and ruin may he the lot of those 
accused before the committee. In the late l ~l30's and for ten years 
thereafter, the House Committee on Un-American Activities had 
a virtual monopoly in the field of investigating people's opinions. 
Later, Senate groups, especially the Permanent Investigating Sub­
committee and the Internal Security Subcommittee, moved onto 
the same stage. The pattern became familiar: a "friendly witness," 
usually an ex-Communist, would testify, accusing \'arious persons 
of having been or being active Communists, and the accused 
~night then be summoned and subjected to inquisitorial question­
Ing by a committee chairman or counsel who sounded far more 
like a storybook prosecutor than like either a judge or a legislator. 
Public alarm over the extent o[ domestic subversion was aroused. 
Confidence in the administration in power was undermined on 
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the g-round that it was harboring Communists in g-overnmental 
positions. Some indi\·iduals \\TIT exposed as having been members 
of the Comtmmist party: others denied the charge, but walked 
ever after utuh-r its shadow. 

One diflintlty about this kind of inn·stigation was. and is, that 
unless they had ,·iolated thl' Smith .-\ct. those being accused were 
not charged with any cTime. Tht·t-e was no "·ay for them. 
therefore, to get thl'ir ··day in court." .-\nothn difliculty lies in the 
vagueness of such terms as ··sub\·nsin·" and "un-:\merican.'' 
Those words mean dilkrc:nt things Ill difkrent peopk. Actual 
participation in the Commtmist party may seem definite enough 
to come within them: hut what about mere membership in a 
society-a league: for he11er housing or to abolish poll taxes­
which includes a (:ommunist among its ofliccrs? Is that subvenive? 
There is no definite answer. .-\ third diflicuhy is a constitutional 
one. If the First :\mcnclment's promise of freedom of speech has 
for its primary purpose the protection of dissenting views. can a 
person he compelled to state or explain his views? A few "·itncsses 
han: refused to answer a commiut·e·s questions, basing their re­
fusal on their alleged constitutional rig-ht to be free from ques­
tioning as to their political beliefs and anivities. That such a right 
might exist "·as hinted in Chid .Justice \\'arren's opinion in the 
lValllills case, hut two years later the Supreme Court held that 
whether or not there is any "right to he silent." it docs not justify 
a wimess's refusal to answer questions about his membership in 
the ConHtHlllist party.~· 

THE P~toc~-:nt 'In: oF I :-.:VESTIGATI:-.:G Co:\ I :\llTTEF.S. "The rig·hts 
you have arc the rights gin·n you by this committee." thundered 
the chairman of the I louse Committee on lTn-Amcrican .-\ctivities 
to a wimcss in l !J.IX. "JJ't~ will determine what ri~hts you ha\"e 
and what rights )'Oll ha,·c not o-ot before the committee." That 

lJ ~ 

statement, autocratic thoug-h it may seem. brings into sharp focus 

:; U.S.''· llni·,·,/Jin/1 :111n ll.S. IO!l (l!l:>!l). This \\as a li\'e 10 rour tlt•t·ision, with Chid 
.Jnstill: \\'ant·n and .Justitt'S 1\lad<, Illl·nnan. and llou;,.:las disst·ntin)!;. For the ma· 
jority, justitc I laJian"s opinion implied that althou~h a \\'it ness mi~ht properlv 
refuse to ans\\'er questions as to '' ht•tht•J· Ill' \\'as a Repuhlictn or Dcmol'rat or 
Sorialisl or l'rohihitionist or States· Ri~htcr, n>mlllunism is not just a .. politiral 
belief"' hut a ntoiCIIll'nt cndangelin~ thl· national scutrit\', and so is a lit suhjcd 
rur inquiry. 
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the nature of investigating committee procedure. The c.ommittee's 
hearings are not judicial proceedings. Before ~he ~omm1~tee, a per­
son summoned to appear has only two constitutional n~hts. One 
is to refuse to answer a question on the ground that Ius answer 
might tend to incriminate him. This inw1cation of the Fifth 
Amendment's "privilege against self-incrimination" has its draw­
backs. People wonder what the witness is trying to hide: 
referring to witnesses who claimed the privilege, Senator Joseph 
McCarthy popularized the damning term "Fil"th Amendment 
Communist." Furthermore, by statute the committee (with the 
approval of the Attorney General) may offer certain witnesses im­
munity from federal prosecution arising from their testimony, and 
if such an offer is made, the privilege is lost. 

A second right is to refrain from answering irrelevant questions. 
But this puts onto the witness the risk of deciding whether the 
question is relevant or not. l-Ie may guess wrong-in which case 
he may be cited for contempt and go to jail. Since the TVathi11s 
decision of 1957, however, whenever there is reasonable doubt as 
to the relevance of a question, a witness has had a right to insist on 
an official explanation of its relevance. 

What about other rights which a defendant has in a federal 
court and most state courts-the right to be represented by coun­
sel, to testify by answering his lawyer's questions, to confront and 
cross-examine his accusers-indeed, the rio·ht to know the charrres 

~ 0 

against him? A witness before an investigating committee has none 
of these. A committee may grant him one or more of them, but 
what the committee grants it can take away. Actually, most in­
vestigating committees have only allowed a witness to bring an 
attorney with him to the hearing-and this doesn't mean much, 
for the attorney is not allowed to put the witness on the stand 
and question him, nor can he cross-examine the people who have 
accused his client. All of the questioning, ordinarily, is done by 
the committee members and the committee's counsel, and often 
the witness is not allowed to make any statement of his own: he 
can only answer the questions put to him. 

This points up the basic fact that investigations are not trials. 
The attorney for the Senate's "Rackets" investigation was fre­
quently quoted as saying that "we have proved" or "we will prove" 
this or that, but if judicial procedure makes any sense, investigat-
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ing committees do not "pron:" anything at all. The judicial safe­
guards, ITI11l'llll>tT, arc not just for the protection of individuals; 
they arc supposed to protect society by prO\·iding the soundest 
method of getting at the truth and determining a person's guilt 
or innocence. _-\lthough they do not always achieve this result, 
they seem likely to come closer to achieving it than the one-sided 
investigating procedure in which the committee often seems to 
have prejudged the case and acts as prosecutor, judge, and jury 
all rolled imo one. 

]'vfany suggestions ha,·e been made for the impro\-ement of in­
\'estigating procedure. \'et they are seldom acted upon-and for 
this tht're is a sound reason. Co1wress is not a 1'udicial or law-

~ . 
enforcement body: it is a law-making one. If, into its many in-
vestigations, it injected all of the "procedural safeguards" of 
judicial trials, inn·stigations would proceed at a snail's pace and 
many mem uns of Congress would ha vc to spend a 11 of their time, 
all year long, alll'nding the hearings. If the procedure, then, seems 
unfair to individuals and a highly uncertain way of judging guilt 
or innocence, the remedy lies largely with the investigators them­
selves, and with the House or St'nate as a whole. And it can only 
begin with the public realization of the fundamental premise, 
again, that investigations are not trials, but rather are held to aid 
Congress in its law-making function-that the committee's job is 
to find facts, not to condemn people. The fact-finding function, 
as we havt' St'en, is by itsell' of great significance. Felix Frankfurter 
emphasized this in his professorial clays: "The power of investiga­
tion should be left untrammeled .... The safeguards against abuse 
and folly by investigators are to be looked for in the forces of 
responsibility which are operating from within Congress, and are 
generated from without." G 

THE ORGANIZATION OF THE HOUSE 
AND SENATE 

With this reminder that CongTess's central job is to make the 
laws, we turn to the matter of how it organizes to perform that 
task. Obviously a House composed of 435 men and women-or a 

!! Felix Frankrurler, "Hands off the Investigations," Tile New Republic, May 
21, 1924. 
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Senate composed of 100, for that matter-is too lar~e to act co­
herently unless ways of di\"iding- up the work and assi~nin~ rcspon­
!iibility arc established. F\·cn a small dub needs a president, 
committees, and rules of order. And so "·ith Cong-ress. when· g-reat 
issues arc at stake and bitter di\"ision is possible, 1 here must he 
clear-cut lines of authority and a reco~nized cock of procedure. 
The four central facts about the org-anizat inn of the House and 
Senate arc these: (I) the party system, loose though it may he in 
the country as a whole, is all-important in the allocation of re­
sponsible positions in the Congress: (2) each house. and each part)' 
in each house, has a recognized system of eJlltTJH"hcd leadership; 
(3) much the largest portion of the actual law-makin~ job is clone 
by standing- committees: and (-I) members rise to posts of power 
and infhu.:ncc largely through the operation of the unwritten 
"seniority rule." 

The Partisan Basis of Organization 

For many decades, almost e\"ery member or Con~rcss has arrived 
in \Vashington wearing a party label, either Democratic or Repub­
lican. Regardless of how much they may difl"er in \·iewpoint among 
themselves, all the Ikmocrats work together in deciding on mat­
ters of organization and the filling of responsible positions, and so 
do all the Republicans. The majority party can elect the Speaker, 
the presiding officer of the House, and the Senate's "president 
fn-o tern." who occasionally deputizes for the \'icc-President as 
the Senate's presiding· officer. In both chambers it can detcnnine 
how large committees shall be, and how many Democrats and 
Republicans shall sit on each committee. It selects the top mem­
bers of the paid staff of the House and Senate-the sergeant at anus, 
for instance, the doorkeeper, and their assistants. 

Formally, all these choices arc made by the I louse or Senate, 
but the effective decision is made by the party mernhcrs. Here is 
what happens in the I louse, for instance: nonnally on the day 
before a new Congress convenes in early .Janu;u·y, each party 
"caucuses." The rcprcscnlati\'cs who carry the party label meet 
behind closed doors. By majority \"ote, they select their candidates 
for Speaker, the presiding officer of the House, and for various 
staff positions. They also decide the stand they will take on cum-
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mittee repn·sciit;IIion .. \11 ol these decisions arc subject to ratili­
cation by lht· \dtok lloust' 1he next day. Each party puts its 
candidate for Spt';Ikl'r, for instance. into nomination. but the 
result is nonn;dly a foregone conclusion: the majority party's 
candidate will be t•kclnl. For on mattns of org~mi1ation. if on 
liLLie elsL', the p;Irl\" Int·mhns stick together. This is true in both 
chamhns, the Scnatt' as \\Til as the House. and for both parties. 
though the Rt'puhlicans call their party gathering a "conference'' 
rathL'r than a LIIH us. 

ThcrL' is a highly practic;d reason fnr this custom of party unity. 
Congn.·ss can't get to mn·k until it organi1cs. and if its members 
failed to follow pany litH'S on organi1ational questions. prolonged 
and futile tunnc,il could easilY folio\\". For instance. in a large 
eastern city scnnt· n·;us ;I"o. a nine-man citY council \\·as elected . . ,., . 

on a nonpartisan basis. It conn·ncd in earlv January, and its lirst 
task was to on..?:ani;c, ht· .. ·innino· "·ith the selection of a council ,, ,., ,., 
president. But with no pany litH'S to folio\\", not C\Tn a majority 
of merely lin: men could he mustered by any one councilor for 
president. On ballot aftn ballot, the score was three to three to 

three, or fmn· to four to cnJt'. (her I. 100 ballots were taken bdorc. 
in mid-l\larch. a coinlcil president \\"as chosen-and mcam\·hilc. 
for more than l\\·o lllouths the citv's business lano·uished. Con-. ' ~ 

gressmcn long ago rtTogni;cd the potential harm in such a situa-
tion, and therdorc they usually \Ole almost automatically [or the 
party caucus's nomint·cs. 7 

The positions of party "kadcr" arc not filled by Yotc of the 
"·hok I louse or Se!Lllt', hut by each party's caucus. In each ch:un­
her thnc is a lllajority ll'adcr and a minority leaner. anrl each 
party also ekcts a "whip''-a term borrowed from Parliament 
and indicating the task of "whipping" party members into line on 
controwTsial issues. Each party also selects its own ''committee on 
conunittccs," the group which assig·ns the members to the stand-

7 Ouite a stir was ttTatcd in Januan. l!l!ii. when a scnacnr hinted chat he 
migh~ break panv lint·s in or(Tani1.in" th~ Sen;~te. The l!f1li elntion h;~d produred 
a Senate of ·1!1 ll~·monats :uul'·li Rc·~.uhlirans. One nf the lknwnats was " highh 
indCJH'ndenl gcnclr·nt:llt lront Ohio, Frank J. Lausdtr·. If L;~usrhc h;~tl n11cd wich 
the Republicans, it would h:nc ncaccd a ·11'-1~ tic, with the Republican \"ire­
Prcsidcnc, :\[r. ;-..'ixon, then rascing- the deriding 1·otc. However, when the chips 
\\etc dol\"11 Senator Ltust he sturk wich his party. 
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ing committees; R and each party in the Senate selcl"ls the mem­
bers of its Policy Commiucc and Stcerin~ Committee. 

The institutionalization of the party system in C:ongTcss is a 
real factor in legislative behavior. It is only one factor. Party-line 
voting on questions of organization and the accepted structure of 
agencies of party leadership do not mean that party members 
suddenly become a "body of men united"' "·hen they reach "'ash­
ington. Factionalism and localism persist: these and the constant 
interplay of clashing interest demands tend to break do\\"n party 
unity when issues of policy arc at stake. To some extent, ho\\"c,·er, 
these divisive forces arc counteracted hy the custom of partisan­
ship that prevails in the earliest days of e\Try Congress. 

The Power Structure 

Potentially, the most powerful single pos1llon in the CongTcss 
is that of Speaker of the House. The Speaker is not only the pre­
siding officer; he is also the majority party's choice, and so auto­
matically is a top party leader. In addition he is, by statute, the 
number three man on the presidential totem poll; if both Presi­
dent and Vice-President should die, he would become President. 

The authority of anyone who presides over a responsible body 
of 435 people is inevitably great. It has to he, if business is to pro­
ceed in any orderly fashion._ By itself, the Speaker's power to 

"recognize" members who Wish to speak is so considerable that 
the prudent representative prefers to he on friendly terms with 
him; when several people arc simultaneously clamoring for the 
floor, the presiding officer can be curiously deaf to the cries of 
"Mr. Speaker" emanating from those whom he docs not wish to 
hear. Furthermore, there is no appeal from his decision as to who 
"has the floor." To maintain the respect of the membership anY 
presiding officer must be generally fair and just. But the Speaker's 
dual position as chairman and as party leader is such that in anY 
borderline case, such as a doubtful claim by a member that he 
has been unjustly treated, the House membership will "uphold 
the chair." The Speaker not only presides; he refers bills to col11-

8 The House Democrats do this by selecting people to serve on the standing 
Committee on \Vays and Means, for the Democrats on that committee make the 
committee assignments for their fellow Democrats. 
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mittees, appoints spl'( ial nHnmittl'l'S, and names the members of 
the "conkt-cncl' nJmmittees" which iron out differences in bills 
passed in ,·arying form by both House and Senate. 

The Speaker used to ha ,.c more power than this. Before 1911. 
he named the llH'mhers of all the standing committees and largely 
determined the order in "·hich bills would be presented to the 
House. 'I"his g-reat power caused one Speaker to be known as 
"Czar" Reed and l'\"l'ntuallv rra\"C rise to a re\"olt and a drastic ' ,..., 
change in the rules of the llouse. E\-cn though shorn of much 
of its earlier authority. hown·er, the speakership remains an au­
gust and towering position. 

The post of pan y leader carries less formal power. This is 
especially true in the I louse. where the "majority leader" actu­
ally plays second Iiddle to the Speaker. In the Senate, where a 
tradition of indi\"idual self-importance (or of the dignity of repre­
senting a son·n·ign state) persists. party leaders ha\"e a harder time 
still, in ordinary human terms: you can't lead if nobody will 
follow. Nc\'crthclcss. in the late 19:10's a majority leader in the 
Senate, Lyndon B . .Johnson of Texas, brought new lustre to that 
position hy his energy and skill in personally influencing his 
Democratic colleagues to pursue the lq~islati,·c course which he 
prescribed. Pany leaders in the Senate arc aided by their accepted 
authority to schedule the bills for consideration. It may be noted 
here that as a )Wcsidino· olliccr the \'icc-President has far less in-,.., . 
fiucncc in the Senate than the Speaker has in the House. For one 
thing, his discretion is much more limited because at any gi\'en 
time, only a small body of senators-often fifteen or twenty-arc 
on the Senate floor, and for another, he is not a senator chosen 
by the majority pany in the Senate. E\"en so, the Vice-President 
has occasional importance in his role as presiding officer. He can 
vote to break a tic; subject to any senator's appeal to the whole 
Senate, he can interpret the rules: and on occasion his power to 
refer bills has affected the course of legislation. 

In both dtambcrs, leadership is far from wholly centralized. 
Rather it is largely dispersed among the chairmen of the various 
standing committees, which we will consider in a moment. The 
measure of the influence of a Speaker or party leader depends in 
good part on their relationships with these chairmen, and they 
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know it: at least one House majority leader, therdorc. made it his 
invariable practice to vote in fa\·or of every bill supponerl by the 
chairman of the committee which had worked on that hill anrl to 

oppose all amendments to which the chairman objected. Con­
versely, a committee chairman's cffecti\'eness is substantially af­
fected by the respect which the Speaker or pan y leader has for 
him. The tendency, therefore, is for the whok lead<.'rship echelon 
to stick together-not on e\'ery issue, but on all matters concerning 
the leadership structure itself. Proposals for drastic chan~e in the 
organization and procedure of the House or Senate are likely to 
run head on against a well-nigh united opposition from those who 
already have attained the most powerful posit ions. 

The Standing Committees 

\Vhen a bill is formally proposed in either House or Senate, it 
is referred to one of the standing- committees. or these there arc 
twenty in the House and sixteen in the Senate. Each is assigned to 

deal with matters pertaining to a particular subject or subjects, 
usually indicated by its name. The standin~ commitlces, with the 
numbers of Democrats and Republicans who composed them in 
1959, are as follows: 

I-I OllSe 

Agriculture (2·1D., I2R.) 
Appropriations {:HJD., 20R.) 
Armed Services (25D., 1-1 R.) 
Banking and Currency 

(HID., IIR.) 
District of Columbia 

(HiD., 9R.) 
Education and Labor 

(200., I OR.) 
Foreign Affairs (21 D., II R.) 
Government Operations 

(19D., IIR.) 

House Administration 
(l6D., 9R.) 

Snwle 

Aeronautical and Space 
Sciences (lCJD., !IR.) 

Agriculture and Forestry 
(II D., fiR.) 

Appropriations (I HD., !JR.) 
Armed Sen-ices (II D., fiR.) 
Banking and Currency 

(IOD., !IR.) 
Distrin of Columbia (4D., :m .. ) 
Finance (liD., fiR.) 
Foreign Relations (II D., fiR.) 
Government Operations 

(f)D., 3R.) 
Interior and Insular Affairs 

(IOD., 5R.) 
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/Joust' 

Interior ancl Insular .-\!fairs 
(~OD., I ~R.) 

Interstate and Foreign Com· 
merce (~I D., I ~R.) 

.Judiciary (~I D .. II R.) 
1\[ erchant :\ [a ri nc and Fisheries 

(20D., II R.) 
Post Office and C:i \"i I Sen· icc 

(lfiD., !JR.) 
Public \\'nrks (~2D .. I ~R.) 
Rules (HD., •l R.) 
Science and .-\stnmautics 

(HiD., !JR.) 
Un-Amcrican Act i \"it ics 

(!iD., •l R.) 
Veterans' :\!fairs (I!">!)., RR.) 
\Vays ancl l\lcans (I !">1)., I OR.) 

St'llalt• 

Interstate and Foreign Com­
merce (II D., tlR.) 

.Judiciary (lOD., !iR.) 
Labor ancl Public \\'elfare 

(~lll.. tiR.) 
Post Oflicc.· and Civi I Sen· ice 

(liD .. :1R.) 
Public \\"orks (lOlL !"iR.) 
Rules and .-\dministration 

(liD., :m .. ) 

1\Jost committees establish subcommittees, either on a continu­
ing basis, or ad hor-that is, to sern· for a particular purpose such 
as the consideration of one proposed measure. 

Each representative has at least one committee assip;nment (a 
few have l\\'o), and ordinarily each senator has two.U :\ssig·nments, 
as we have seen, arc made by specially chosen party groups. Once 
a person is assigned to a committee he can stay there, if he wants 
to, unless his party's membership in the House (or Senate) is so 
greatly reduced that it loses a scat or scats on that committee. 
For instance, if there is a Democratic majority in the House as a 
whole, a 25-memher I louse committee may include 16 Democrats 
and 9 Republicans. Then suppose that in the next election, the 
Republicans gain a majority in the House and divide up the com­
mittee scats in the same proportion, 16 to 9. Obviously 7 Demo­
cratic scats arc lost. If the Democratic committee members were 

9 In 19!i9 seven S(·nate rommittec.'S were increased in size in an effort to assure 
e\'cry new senator or a major assi~nmcnt ami apparently to increase the Demo· 
crats" margin on sevnal lommittl'l"S. This resulted in the appointment of senators 
to three committel"S instead or two. 
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all reelected, that means that 7 of them must lean~ the committee, 
presumably to be assigned to otlu.:r. COJ.nmit.tees where st:\·eral 
Democrats failed of reelection. In tlus s1t uat 1on, the Democrats 
"bumped" from the first committee arc those \\'ith the least senior­
ity-that is, with the shortest length of continuous scn·ice on the 
committee. 

The assignment of members to committees involn·s partisan, 
interest group, personal, and seniority factors. Thl' majority party 
in effect decides the partisan proportions on each committee. 
Often these are nearly even-in the Ilouse I •I to II, say, or I:~ to I~. 

and in the Senate 9 toG; but if one party has a very large majority, 
it is likely to he nearer IG to ~) in the House and 10 to !"1 in the 
Senate. Congressmen usually have a preference as to which com­
mittees they wish to join, hut their prcferen('es cuuwt always be 
satisfied nor does the selecting group necessarily want to satisfy 
them. H the men making the assignments arc, say, strongly in 
favor of the American Farm Bureau Federation's position on aid 
to agriculture, they may reject the request of a new representative 
for a place on the Committee on Agriculture because he is known 
to be hostile to the American Farm Bureau Federation. Often 
new members are assigned to comparatively minor committees in 
whose work they arc not much interested. I Iowever, personal 
preferences are considered, especially requests of a second or 
third-termer for transfer to another committee, and sometimes 
new members are so obviously qualified for a particular kind of 
work that they are put on major committees: thus in 1959 newly 
elected Representative Chester Bowles, a former ambassador to 

India, was promptly assigned to the Committee on Foreign Af­
fairs. \Vhen one committee vacancy is sought by several appli­
cants, custom decrees that the post will go to the member with 
the greatest seniority-in this case, the longest continuous service 
in House or Senate, as the case may be. 

The committees are the graveyards of most proposed legislation. 
They are the hig·h hurdles which any bill, if it is ever to become 
law, must surmount. In the committees the real legislative 
labor is performed, of considering, approving, rejecting, perfect· 
ing, or rewritin()' the measures offered by individual representa-

o . 
tives and senators. They are at the very heart of the legislative 
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maze: they cannot make a hill into a }a,,., but they can kill it or 
they can speed it on its ,,·ay toward enactment. That is why they 
arc importa!ll-sq important that \\'oodrow \\~ilson's description 
of them in I HH:i, in his Co11grt•.uimwl Gm•cmmcnt (Boston: 
Houghton :\I ifllin Co., ISS:). ~nd eel., I 900) is still reasonably 
accurate: "The rules arc so framed as to put all business under 
their management. ... [TJ here is one pri nci pic '"h ich nms through 
every stage of procedure, and which is ne\-cr disallowed or ahro­
gatcd.-the principle that the Committees shall rule without let 
or hindrance. And this is a principle of extraordinary formatin: 
power. It is the mould of all legislation." 

Commiltccs hcin!.!· so sio-nificant it is not sur]nisin!! that com-.. ~ , "" 
mittce chairmanships arc positions of great power. The chairman 
is the member of the majority party who has sen·ecl the longest 
period, \\'ithout a break, on the committee. The nature of Con­
gress's power st runu rc is such that habitually deference is paid 
to him. and \\'ith good reason. For the chairman, ordinarily, can 
"call the shots" in many committees. He determines the order 
in which hills will be considered; he appoints subcommittees; he 
speaks for the commit tee; he sets the date when hearings shall 
he held and presides at the hearings; and when a measure favored 
by the committee i~ debated in the House, he decides which sup­
porters of the hill shall speak and for how long. None of these 
things, except of course presiding, are necessarily his functions; 
no immutable law confers these powers on him. Re,·olt within a 
committee is possible-hm it is ,·cry, very, rare. Only the unusual 
chairman who has lost all standing with his fellow leaders can 
safely be defied. 

The Seniority Rule 

Not by formal regulation but by unwritten custom, seniority­
the length of unbroken service-is a prime factor in the advance­
ment of congressmen to positions of power. In the committee 
structure, members arc ranked, by parties, in the order of their 
seniority. (If you look at the semiannual Congressional Digest, 
you will see, for each committee, two columns, one for each party; 
you can assume that the names at the bottom of each list are the 
relative newcomers and those at the top the old-timers.) As mem-
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bers arc defeated or retire or die, those rematnmg- nw\"C up a 
notch and eventually may reach the top. The senior man in the 
majority party becomes chairman of the committct·. The senior 
man in the minority party is known as the "ranking-" minority 
member; should his party win a majority in the next election, 
he will automatically become chairman. By "senior man," of 
course, we do not mean oldest in years, bttt senior in terms of 
having the longest period of uninterrupted membership on the 
committee. 

Seniority in a slightly broader sense-namely, in terms of un­
interrupted service in the particular house of C:on~n·ss-is also 
important, as we have seen, in the assignment of members to 

committees. The custom of making such assignments on the basis 
of seniority, giving first choice LO the senior nH·mhers, is not un­
breakable. It \\·as modified slightly in the Senate in I q:,7 and again 
in 1059, when in two or three instances strict seniority was ig-nored 
so that junior men could be placed on committees for which they 
seemed particularly suited. This was an tmttsual cn·nt, however, 
and was possible only because of the remarkable hold which the 
leader who decided on the change, Senator Johnson, had over 
his fellow Democrats. . 

The impact of seniority is felt all throucrh the delibC'rations of h • 

Congress. If a "conference committee" has to he appointed, the 
senior members of the appropriate standing commit tees are 
named to it. If two members ask a House committee chairman 
f~r a chance to speak during a floor debate, he will ordinarily 
give the first opportunity to the one who has sen·ed the longest. 
Although the Speaker and the party leaders do not reach their 
positions by the workings of an automatic seniority rule, seniority 
has an effect on their election: startling indeed would be the 
choice of anyone who had not served in the I louse or Senate (or 
~any years. The emphasis given to seniority has a profound effect 
111 both chambers, but particularly in the I louse, where it brings 
to the top only a very small proportion of the whole large mem­
bership. Most representatives remain for many years "back­
bene-hers," with comparatively little influence. 

The seniority rule brings to power, in committee chairmanships, 
many men who come from \'irtually one-party districts or states, 
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because such men arc more likdy than others to be reelected year 
after year. In a lkmonatic (:ongTcss. therefore, you can expect 
to find nwrt· than half the chairmanships held by southerncrs. 1n 

\\'hen the Rcpuhlic:Hls were in a majority, in l9·l7-l!H9 and 
l!J:i:l-1!1!"1!"1. many of these posts were filled by members from mid­
\\'est rural const it ucncics. In both instances. the chairmen held 
generally consn\ at in· Yiews. not m·n·ssarily consistent with the 
opinions of the President. the party lcadns, or the majority of 
the nat ion's \'otns. The seniority rule. therefore, tends to foster 
and pnpctuatc internal party disunity on policy questions, mak­
ing it extremely diflicult for any party leader to formulate a co­
herent le!.!islatin· 11ronram and oct it enacted. .. ~ ~ 

This oln·ious di\'isin· ellen of the seniority rule, coupled with 
the fact that seniority occasionally bring-s to power men who are 
incompetent or corrupt. makes one wonder why Cong-ress puts up 
with it. The basic answer is that its automatic quality diminishes 
strife among ambit ions nH.·mbers of Congress. The whole power 
structure clt'pcnds on mutual respect among- the members of the 
lcaclership echelon. The inllucnn· of the men at the top is secure 

so long as they uphold each other's authority, no matter how 

much they may disagTce \\·ith each other's Yicws. If committee 
chairmanships were made the subject, C\'cry t\\'O years, of factional 

warfare and personal intrigue. authority \\'ould become Heeting 
and temporary. and the prestige of all the leadership positions 
would crumble. So, at least, the men of greatest congressional in­
fluence appear to reason. They han.' a stake in the present system, 

and will not lightly sec it changed. 

THE PROCEDURE OF THE HOUSE 
AND SENATE 

Early in this chapter we took. a quick glance at the route which 
a bill must follow on its way to becoming a law of the land. 'Ve 
saw that it goes throtwh many stages: drafting, introduction com-..._, t"'' ..__, ..___. . ' 

Ill In FciJruarv, 1!1.">9. <>Ill of 1hc six1ecn standinl!; committees of the Senate, nine 
were chaited hy' sotllhtTnets, and not a sin)!;lc chairman ctme from a state cast 
of the :'\lississippi and north of the Potomac, the most populous re)!;ion of the 
COlin try. 
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mittee consideration, scheduling, ckbate allCl amendment, and 
passage in one house; committee consideration, scheduling, de­
bate and amendment, and passage in the other house; conference 
committee consideration to eliminate disparities; final passage 
in both houses; presidential signature. !\ow let us look a little 
more closely at what happens at each of these stages. 

The Origin of a Bill 

All kinds of people propose legislation: "there ought to he a 
law" is an old American saying. Only memhns of C:ongn:ss, how­
ever, can actually put it before the House or Senate for consider­
ation. In theory, of course, senators and representat i\'l~s draft bills 
themselves-and sometimes they actually do so, with the techni­
cal assistance of a highly skilled, nonpartisan corps of lq!;islative 
draftsmen which each house employs. 11 Seldom, however, does 
the first draft of any significant measure spring full-panoplicd 
from the brain of any individual legislator. It may, instead, he the 
work of a congressional committee; it may he the product of a 
pressure group's legal staff; it might even he a combination of 
the two. Or the initial version of a bill may he prepared by law­
yers ancl experts in the executive branch of the government: this 
was where most major legislation began during the New Deal 
periocl, ancl many proposals emanate from this sourC"e today. 
\Vherever it cornmences, the proposal cannot heC"ome a hill until 
some legislator introduces it. This he cloes by the simple process 
of depositing a typed draft in a box (called the "hopper") on the 
desk of the clerk of the House or, in the Senate, by gaining recog­
nition to announce its introduction and handing it to the clerk 
who reads its title aloud. The clerk gives it a number ("1-1. R. 1" or 
"S. I" for the first bill introduced in each house) and the Speaker 
or Vice-President promptly directs that it be printed and referred 
to the appropriate standing committee. 

11 These anonymous technici~ns h?ve greatly impro\'ed the c!ual~ty of l~gislati_\'C 
drafting since they were first lured m 1917, and arc so conscrcn_t~ously unparual 
that they have won the full confidence of members of Congress. I he paucrn w:rs 
fixed by the Housc"s long-time Legislative Counsel, a selfless and _able public serv­
ant named Middleton Beaman. Not all of the drafting staff r·ern:rm forever ano~ly­
mous: a former member of it, Gcr·ald Morgan, eventually became Deputy Assrst­
a11 t to l'residcn t Eisenhower. 
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Consideration hy Committee 

l\Jost committees. in both houses, ha\"C regular meeting days, 
and most bills referred to them arc dealt with quickly in "execu­
tive session," behind dosed doors. Quickly, because there appears 
to be no significallt support for most measures and they can be 
simply put in a pigeonhole (more precisely, the chairman's desk 
drawer or filing cabinet) and left there. \\'hen, however, a bill 
seems importam-bccause it is being ach·ocatcd by the President, 
or a department head, or the party leaders. or substantial pressure 
groups, or influential congressmen. or a member of the committee 
itself-the committee spends plenty of time on it. (It is often re­
ferred to a subcommittee, as we ha\·e seen. in which case the sub· 
committee's procedure is the same.) The members agree-usually 
at the chairman's suggestion-that on such a measure public hear­
ings will be appropriate, both to inform the committee and to 
gi\'C people a chance to state their \'iews. The hearings may be 
held promptly or after long delay, and may be brief or prolonged, 
largely depending on the chairman's discretion. At a hearing 
members of Congress arc gi\"Cn the first chance to "testify"; after 
them, customarily, rcprcscntati\'cs of the executive branch. Then 
citizens arc heard for and ao·ainst the measure. The spokesmen 

~ 

for pressure gTottps arc likely to appear in full force, armed with 
arguments, statistical data, and sometimes legal briefs. 

The atmosphere in these hearings is usually very different from 
that which often prevails in the hearings held by investigating 
commiLtees. No one is being accused of anything. Congressmen 
aLtend not to badger witnesses but to learn from them, and dis­
courtesy, though it somct imcs occurs, is the exception. All of the 
testimony is transcribed and printed.1:.! After the hearings end, 
the committee meets again in executive session-perhaps for many 
days-deciding what to do. It may still reject the bill. It may ap­
prove it. More likely, it will approve it with modifications, and 
if the changes are many it may decide to draft a new "clean" bill 
to be introduced by the chairman, under a new number. \Vhen 

12 Ordinarily a proof is sent to the witness before publication, and the final 
printed vcrsioJ_t diiTcrs considcrahly from what was. actually said. Try having your 
own convcrsatmn taken down sometime: you arc hkcly to be startled or appalled 
by your oral departures from the rules of English grammar. 
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this happens, the new hill is referred right hack to the committee, 
which, of course, promptly appro\'es it. 

A subcommittee's disapproval ordinarily kills a bill, hut its 
approval does not necessarily mean that the hill will clear the 
hurdle of committee consideration. The full committee must still 
vote on it. Further hearings before the full commit tee, however, 
are extremely unlikely; after all, the testimony before the sub­
committee is available in print. 

Committee procedure is generally similar in both I louse and 
Senate, even to the point of duplicating the hearings. \\'hen a 
House committee has held full hearings on a hill which later 
passes the House, it seems hardly necessary for a Senate committe" 
to hold more hearings. The fact that it usually does so is a re­
minder of the independent status of each house in the eyes of its 
own members and of the general procedural insistence on delib­
eration as a safeguard against hasty action. 

Getting a Bill to the Floor 

To he assured of consiclera t ion by the I I c:• 1se of Represcn tat ives 
as a whole, any irnpnrtant hill appron~d hy the appropriate com­
mittee must also he given a favorable push hy the I louse Com­
mittee on Rules. All majo1· measures are p!acecl on the House's 
"Union calendar" and rderred to the Rules Committee. 

I:-.: TilE Housr-:: TilE Rt:u:s Ccni.\IITTEE. In thl"ory. the House 
Rules Committee is quite dill'crcnt from other standing· commit­
tees. For one thing·, it is much smaller. with only fiftcc.:n members. 
For another, it is customarily divided two to onc.:-or, rather, ten 
to five-in favor of the majority party. l\lost important, it is not 
supposed to he a legislative committee, weighing the pro's and 
con's of proposed legislation. Instead it is a scheduling connnittec, 
deciding when a bill shall come before the whole House and 
recommending the rules to govern its consideration, such as the 
length of time to be aiiotted for g-eneral debate ancl the number 
of amendments which may be offer-ed from the floor. 

The Rules Committee, therefore, is often likened to a "trantc 
cop," but it is also described as a bottleneck. For its members arc 
human. Like other ccmgressmen they have strong personal opin­
ions and sometimes speak for strong interest groups. Therefore 
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they arc always tempted to ~o beyond merely directing the legis­
lati\·e traflic so that it will flow smoothly, and to put up a per­
manellt stop !ligna) against any hill of which they disapprove. 
They can do this by simply failing to act-refusing to "give the bill 
a rule" or a grtTn light. Thus a small group. eight members of the 
Rules Committt'l', can dren i\'t:ly halt the progress of a measure 
whit"h has hct·n appron~d hy the appropriate standing committee 
and may han~ 1 he support of a large number of congressmen. 

From the I !I:HJ's to the present. a working bipartisan alliance 
has oftcu sct·mt·d to dominate the Rult's Committee-an alliance 
between Repuhiit"ans and southern or other conservative Demo­
o·ats. Sut'h a nHubin:nion has at times hdd up major legislation, 
including wage and hour legislation in the l!l:Hrs and civil rights 
hills in the following t\\'o det"ades. In l!l-1!1, a liberal Democratic 
majority iu tilt' I louse sought to reduce the Rules Committee's 
power by adopting· a "twenty-one-day rule," under which the 
appropriate standing l·ommittce's chairman was authorized to 
call up a bill for consideration hy the whole House if the Rules 
Committee had failed to act on it for twenty-one days after re­
ceiving it. The "twenty-one-day rule" was rescinded two years 
later. In 1 !Hi I. the enlaro·t·ment of the Committee b)' three new ...... 

positions weakened the grasp of the ·'conser\'ative coalition." 
The only recourse. when the Rules Committee does bottle up 

a bill, is for the bill's friends to get it to the Hoar by petition. If 
a majority of the whole House-2IH members-sign a formal peti­
tion on the Speakn's desk-called a "discharge petition" because 
irs effect is to "discharge the committee from further consideration 
of the bill"-the measure will be assured o[ House consideration. 
The petition device is naturally not popular with the Rules Com­
mittee or, usually, with the leaders of the House. Often the 
Speaker appears lo g-lare balefully or resignedly at a "back­
bencher" bold enough to approach the rostrum and affix his name 
to a discharge petition. Ne\'ertheless some important measures, 
such as the Fair Labor Standards Act, are on the statute books to­

day only because a majority of reprcsentati\'es did pry the bill 
away from the Rules Committee through use of the petition. 

I:-; TilE SE:--JATF.. The Senate has no true counterpart of the 
i louse Rules Committee; the latter's seeming opposite number, 
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the Senate Committee on Rules, has no scheduling function. As 
its name implies, it confines itself to the consideration of pro· 
posed changes in the standing rules of the Senate. Scheduling- is 
handled primarily by the party leaders, the majority leader con· 
stantly trying to devise a rational program so that en:ry senator 
may know in advance when a particular measure will be placed 
before the Senate for action. One difliculty facing him is the fact 
that he can seldom foresee how long the Senate "·ill debate a cer· 
tain bill; and another arises from the authority of any senator who 
wants to kick over the traces to "call up" any bill on the calendar 
-i.e., any bill reported by one of the standing committees. The 
senator who tries to get a bill considered in conflict \\"ith the lead­
ership's schedule is most unlikely to succeed. but he and a few 

colleagues can stall the proceedings for many hours by discussing 
merely the motion to take up the bill. In the main, IHl\\"C\"lT, im­
portant measures come up in the order planned by the leadership 
-an order worked out by the majority leader in conference with 
the relevant committee chairmen and, sig-nificantly, with the mi­
nority leader. Seldom if ever is there a strictly partisan "hassle" 
over the scheduling of bills to come before the Senate. 

Consideration on the Floor 

If you visit 'Vashington when Cong-ress is in session, get a card 
from your representative or one of your senators admitting you to 
the visitors' galleries of the two chambers. Don't be dismayed by 
the sight which greets your eyes. In the House, you may fmd less 
than a hundred representatives present on the floor of the hand· 
somely remodeled room in the south wing of the Capitol, and 
some of these are almost sure to be chatting quietly together, or 
reading newspapers, or standing smoking in the rear "behind the 
rail." The long rows of seats, arranged in a semicircle, are sparsely 
occupied. In the front of the chamber, facing his few listeners, a 
gentleman is oratincr: he sounds as if he had leather lungs, but 

0 

really it's only a powerful amplifier that makes him seem to shout. 
Somebody must be paying attention to him, for now and then a 
representative pops up from his seat and asks "Will the gentle­
man yield?" continuing by asking a question of the ~pea~er. 
1\1 ostly, though, the members seem indifferent to what Is bemg 
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said. Throughout the speech they mo\·e to and fro, signaling con­
stituents in the gallery to join them for lunch, shifting seats to 
whisper to one another. or disappearing through swinging doors 
into the lobby behind the Speaker's desk or the small canteen in 
the rear. 

Is this, then. debate on matters of high policy, as carried on in 
the more rqnesentati\'L' bod\' of the llnitcd States CongTess? The 
question \\'Otdd he a \Try di~turbing one if you did not know al­
ready that most of the hard work that goes into the making of 
legislative decisions is performed in the committee rooms. It 
would still be disturbino· if it could be fair!)' asked about all of 

~ 

the discussion of important bills on the floor of the House. How-
ever, although the scene we ha,·e been witnessing is what most 
casual visitors sec, it is not typical of two stages of the considera­
tion given to major measures. 

The ,·iew from the gallery is likely to be different when formal 
debate opens on a contrm-crsial matter. A bill, let us assume, has 
been reported by the appropriate standing committee and has 
"got a rule" from the Rules Committee, which recommends that 
it be debated in Committee of the Whole for, say, eight hours, 
four hours to be allotted or "comrolled" by the chairman of the 
standing commit tee and the Olher four hours by its ranking mi­
nority member. The House accepts this recommendation, as it 
usually docs, without discussion, and the debate begins. In the 
first hour or two, when the chairman or, if the chairman allots 
him time to speak, the originator of the bill is explaining the 
measure, a substantial number of representatives remain in their 
scats, listening. They want to know about the bill and about the 
arguments for it or against it; some of them want to ask questions 
about it or to prepare answers to these opening speeches. Eventu­
ally, of course, the arguments get stale and there are no new ques­
tions to ask, and in the c\osino· hours of debate interest dwindles 

tl 

and so docs the audience on the floor. 
IN THE HousE: TuE CoMMITfEE oF THE \VHOLE. After the sched­

uled debate is over, however, comes the best "show" ordinarily 
put on by the House. In accordance with the Rules Committee's 
recommendation, the House has gone into informal session. Now 
it considers proposed amendments to the pending bill. It is 
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acting as a "Committee of the \Vhole House on the State of 
the Union." The clerk reads the bill, parag-raph hy parag-raph. 
and at the end of each paragraph any represent at iH· may olfcr 
an amendment to that parag-raph. His proposed amemhnent 
is then debated, in staccato fashion: no speech cut last more than 
five minutes, and most of these short speeches stick to the ques­
tion. The issue is thus joined in rapid-lire debate. and. usually 
after a few arguments arc presented pro and con, a \'ote is taken. 
Then the clerk reads the next parag-raph. anothn amendment is 
offered, and the five-minute speeches begin again. 

Thus if he is lucky enoug-h to he present during- one of these 
sessions of the "committee or the whole," the visitor is treated to 

a considerable amount of brief, pithy argument and the sig-ht of 
legislative decisions being made in full public ,·ie\\'. Not that all 
of these decisions arc final or even made clear-cut matters of rec­
ord. True enough, if the decision is to reject a proposed amend­
ment, that is final; the amendment is dead. If. IHl\\'e\Tr, the 
amendment is accepted, that is merely a commillec decision; 
the amendment will not he written into the hill unless, later, the 
House in formal session adopts it. And it may not do so; for 
though the sessions of the committee of the whole are often well 
attended, they seldom attract much more than half of the full 
1-!ouse membership. As for the decisions being- made in full public 
VIew, this is true as far as it goes. It omits, howe\'er, the important 
fact that in the commiLLce of the whole, no representative has to 

answer "aye" or "no" and ha\·e his vote recorded. The \'c>ting is 
done by "voice vote" ("All in favor say 'aye' "), standing \'Ote. or 
"passing through tellers," a process wherein all favoring an amend­
ment walk up the middle aisle and are counted as they g"O by two 
counters or "tellers," and then all of the opponents do the same. 
It is virtually impossible for even the most experienced corre­
spondents in the press gallery to be sure of all the names of those 
who, by shouting in unison, standing, or walking quickly up the 
aisle vote for or against the amendment. The significance of this 
procedure, this method of killing amendments by unrecorded 
voting, on the values of responsible representative government we 
will deal with in the next chapter. 

After the bill's last paragraph has been read and all amend-



Congress: Making the Laws I 373 

ments han: been 'oted up or down. the committee "rises." Its 
work is done. The Ilou~e rc..'COll\'l'llCS in formal session. Before 
it is the report ol its Committee of the \Vhnle House-referring­
the hill back to the !louse itself "·ith. let us say, a rccommcmia­
tion for t\\'o allH'tl<lllll'llts \\'hich the committee has adopted by 
\'Oice \otc. l\o\\' a "roll call \otc" can he demanded, in which 
e\·ery rcpn·st·ntat in·'s name is called hy the rlcrk and he answers 
"aye" or "no." So on amendnH'nts adopted in committee (as dis­
tinguished from those rejected in committee) there can be a 
record \'Ole, showing the. position of t'\'l'l')' represcntatiye; and 
\\'hat \\'as done I>\' the committee can he undone by the House. 

After the House decides \\'hcthn or not to a<)'t'Ce to the amend-. u 

mcnts. one last chance remains w obtain a record \'ote on some 
contron-rsial ;tSJH'ct of the measure .. \ motion can be made to 
"recommit" tlH· bill-that is. to send it hack to the appropriate 
standing committt'l'. pnhaps "·ith instructions that it be changed. 
Tints when the House considered the hill which became the So­
cial Security :\ct. in I q:F>. a motion was made to recommit and 
instruct the \Vays and ?\leans Committee to strike from the bill 
t\\'o of its clt'\Tn chapters. those creating the national old-age in­
suratHT system. \\'hen the roll "·as called on this motion to re­
commit, each reprcsentatin· had the opportunity to declare 
himself: llHliT important, t'\Try yotcr could know whether his 
reprcscntatiw· fa\'orcd old-a<re insurance or not. ,., 

Assuming-as is usuallv the case-that the motion to recommit 
is defeated, the only thit~g Jdt to tlo is to pass or defeat the bill. 
This may be done by voice \'ote or. on the demand of one-fifth of 
the rcpresentatin~s present, by role call \'otc. And so the bill is 
passed and goes to the Senate. 

IN THE SENATE: FtunusTER A:"D CLoTURE. Now let us follow the 
bill from the Senate gallery. Once again the scene is likely to be 
dispiriting. The chami>n is dignified, with incliddual desks for 
e\Try senalor. Comparati\'ely few, howe\·er, arc occupied. These 
few senators, perhaps, arc listening to a senator who is standing 
beside his desk, oratinn and if the orator lacks an attentiYe audi-...,. 
cnce on the lloor, he may fa,·or the gallery, appearing to address 
his remarks directly to the visitors. But worst is the frequent in­
coherence of the debate. Our bill, now passed by the House and 
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reported by a Senate committee, has been called up. Let us say 
that it is a measure concerninrr the ))rice of wheat. The commit-. ., 
tee's chairman has just made the opening statement for the bill's 
proponents. Then up rises another senator, and-what"s this? Is 
he talking about wheat? No, he seems to be discussin~ iniquities 
on the San Francisco waterfront. A colleague asks him to yield; 
he says, "I yield the floor to my friend the senator from i\:evada,·· 
and the Nevadan then pays a graceful tribute to the \'ice·Prcsi­
dent on the occasion of the latter's birthday. Presiding, the Vice­
President smiles somewhat sheepishly as three othn senators add 
their congratulations. But now-all! The majority leader is ris­
ing; perhaps he will get the Senate back on the track. Alas, all he 
says is that after the wheat price bill is disposed of, the senators 
can expect to take up the matter of Defense Deparlment appro­
priations. Finally a Minnesota senator is recognized and resumes 
the discussion of wheat prices. 

Unlike the situation in the House, there is ordinarily no time 
limit on debate in the Senate, nor is there any special procedure 
for the consideration of amendments. Any senator can olkr an 
amendment at any time, and this can be discussed at virtually any 
length. Often, however, a definite hour is fixed for a vote on an 
amendment or on a bill by the unanimous consent of the senators 
present-most procedural decisions, and many legislative ones, 
are made in the Senate by unanimous consent. Contro\-crsial 
amendments are likely to be accepted or rejected by recorded roll 
call votes. 

The outstanding feature of Senate consideration is the general 
custom of unlimited debate, which in turn sometimes gives rise to 

the {tlibuster. \Vhen a senator or group of senators talk for many 
hours for the jmrjwse of jJreventing a vole, they are engaging in 
a filibuster. The same term (which originally meant "freebooter," 
but mysteriously changed its locale from the high seas to the Sen­
ate) is often loosely applied to any prolonged Senate debate, but 
such loose use deprives it of its real significance. A very strong 
case indeed can be made for prolonged debate. It assures full 
consideration of important bills; more important, it gives the 
people "back home" adequate time to let their senators know 
how they feel about the matter being discussed in \Vashington. 
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The long· dl'hatc conn·rning- our joining the old \Vorld Court was, 
from thl' standpoint of dcn.wcratic theory, fully justified; during it 
senators \\l'H' llomkd with mail and telcgTams which turned the 
tide ag-ainst the n·solution. \\'hen, in 19·11, Senator \\'heeler and 
other "isolationists" spoke for days against the lend-lease bill for 
aid to IJl~lcaguercd Britain, thcv were not really filibustering. 
They were hoping. in ,·ain. that there would again be an outpour­
ing of adn.Tse opinion from the coumry. and in this hope they 
were delaying thl' \'ote; but they were not trying to prevent the 
vote from e\ n being taken. It is the intention to keep the Senate 
from ever \'clling on a llll'asure that is the essence of a filibuster. 

\Vhen the lifl' of a particular Congress is coming to an end, or, 
more realistically, wiH·n Cong-ress has already agreed to adjourn, 
say, at midnight on :\ugust :11. any individual senator has an op­
portunity to stage a olll'·man filibuster. In the last-minute rush, 
numerous bills arl' awaitinn· final enactment. A single senator, ,.., ~ 

obtaining tTcognition in mid-afternoon, can stop all these bills 
by simply talking- till midnight-a feat of physical endurance 
which is within the capacities of many senators. (Individual 
speeches ha\·e run as long as twenty-two hours.) He may do this 
because he is opposed to one bill; and if, to sa\·e the rest, the 
Senate agrees to drop that bill, his mission is accomplished and 
he will sit down. He may do it, as Senator Huey Long did in 
l9:EI, not out of opposition to any bill but as a protest against the 
Senate's failure to pass his own pet measures-or, perhaps, just to 

make trou b I e. 
More frequently cfl'ective than the one-man filibuster is the 

planned effort of a sizeable group of senators to "talk a bill to 
death." In reccm years, the typical filibuster has been that ar­
ranged and carried out by a dozen or more southern senators 
ag-ainst ci,·il riglns legislation. The filibusterers assume that if the 
bill is bmught to a vote, the Senate will pass it. Therefore their 
objective is to prevent its coming to a vote. They know that much 
important legislation is on the Senate calendar awaiting consider­
ation. Reasoning that many senators will not want to see all these 
other bills indefinitely delayed, they plan to hold the floor, one 
after the other, and make prolonged speeches. They can do this 
when the question is whether to consider the bill, and they can 
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do it again, if necessary, when the bill itsell is before the Senate. 
They figure that if they can show that they <an keep talking for 
many weeks, the pressure to pass till· 111any bills a\\·aiting action 
will grow so great that the Senate will agree to drop the one mcas· 
ure which they oppose. In other words, their filibuster is a monkey 
wrench thrown into the Senate's legislati\·c machinery. The easiest 
way to get the machinery running again is to persuade them to 

pull out the monkey wrench-to stop talking-which they will do 
only at a price. Their price is the withdrawal from Senate con­
sideration of the bill which they deem objectionable. 

There arc several ways of stopping a filibuster or defeating its 
objectives if the majority is sufficient Iy determined. :\ one-man 
fi I i buster designed to last u n ti I the preordained hour of adjourn­
ment can be ruined by delaying the time of adjournmelll: but this 
is highly inconvenient for senators who already han· mack travel 
arran gem en ts and cngagemen t s hack in their own stat t·s. :\ g-roup 
filibuster can he made extremely diflicult by holding all-night. ses­
sions. These put an intolerable physical strain on the filibusterers. 
However, they also make such heavy physical demands on all the 
other senators that they are held only \\·hen the majority is 
vehemently determined to break the filibuster. Finally and most 
important, the Senate can end a filibuster by voting "'cluture"­
by deciding to limit the debate. The cloture procedure is compli· 
cared. It can be begun only if sixteen senators petition for it. It 
can be adopted only if two-thirds of the senators present vote for 
it. Even then, e\-cry senator can still speak for an hour before a 
vote is taken: but the adoption of cloture does, at least, assure that 
eventually the bil I will be voted on. 

Howe\'er, many senators appear extremely reluctant to vote for 
cloture. They recognize that a successful filibuster means minority 
control, an idea inconsistent with normal democratic practice. Yet 
they know that sometime they may feel so strong-ly against some 
bill that they, too, will want to kill it by a filibuster. Usually these 
senators justify their unwillingness to vote for cloLUrc by making 
vague references to the Senate's being- "the gTeatest deliberative 
body in the world" and by describing "the right of unlimited de­
bate" as a fundamental American principle. More sophisticate? 
philosophers favor retaining the filibuster on the ground that lt 
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pre\'ents CongTcss from makin~ laws which would be bitterly re­
sented by a sin·ahlc minority of the population. Opponents of the 
filibuster-in late years these ha\'c been mainly ad\'ocates o( ci\'il 
rights leg·islation-answer that the majority's rights should be con­
sidered, too. hut in 1 he Senate 1 hey ha\'e not succeeded in their 
attempts to make sign i licant changes in the ru ks. 

Ironing Out the Differences 

i'\ow our hill that passed the llouse some time ago. ha\'ing 
a\·oided the \'icissit tllks of a fililmster. passes the Senatl·-but not 
until the Senate has made se,·cral changes in it. It now is returned 
to the I louse. The lattn can ann•e to the Senate amendments and :--

pass 1 he ;unendcd hi II: hut if 1 he rhan~cs made by the Senate are 
substantial. the I louse is likely. instead. to reject them and tore­
quest a conference. The Senate a~rees to this request and a "con­
ference committee" is appointed-usually composed, as we have 
seen, of the chairman and senior members of the standin~; com­
miuccs of House and Senate to which the bill was earlier re­
ferred. The conferees (called "managers" for the House and 
Senate, respertiH·Iy) arc under hca,·y pressure to reach an agree­
ment. After all, the bill has passed both houses, and normally the 
Senate amendments han· not changed its basic purposes. They 
trade: the House's men accept the first Senate amendment if the 
Senate's men will drop the second. They compromise: if the bill 
as it passed the House authorized an appropriation of SIO.OOO.OOO 
and a Senate amendment cut that figure to $6.000,000, the con­
ferees may agree on some fig·ure between the two. But. behind 
closed doors, conference committees sometimes do more than 
trade and compromise. Occasionally they write wholly new clauses 
into the hill. For this they haYe been assailed as a "third house," 
unrepresentative and irresponsible. They can answer this criticism 
by pointing- out that their final recommendations may still be l"C­

jectcd by the House or Senate. This is not a wholly realistic de­
fense, however. Alth01wh the conference committees' reports arc 

/:") 

printed, they contain no explanations, and they arc written in 
terms ("Section 4, subsection (c). strike out 'on and after .Januat-y 
I, 19()1,' and insert in lieu thereof 'when a lindino· has been made 

/:") 

in accordance with section 3, subsection (f)'") which cannot be 
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understood unless the reader possesses a copy of the bill and has 
the time and inclination to study it with great care. Again the 
pressure is heavy to get the bill passed. Representati\'es and sena­
tors naturally incline to "go along" with the conferees' decisions 
and usually do so by unanimous agreement. 

Presidential Approval or Disapproval 

After the bill passed by both houses goes to the \\'hite House, 
the President has ten days (excluding Sundays and holidays) in 
which to decide what to do about it. If he signs it during that 
ten-day period, it becomes a law. He may let it become law with­
out his signature, simply by doing nothing about it-if, during 
the ten-day period, Congress is still in session. !\lost hills arc 
signed, sometimes with photographed ceremonies including the 
presentation of presidential pens to congn·ssmcn who led the 
fight for their passage. When the President dislikes a hill but sees 
no purpose in fighting against it, he makes an indiectual gesture 
of distaste by allowing it to become law without his signature. 

The President may, however, register his disappro\'al more 
strongly. He may veto the bill, returning it to the house in which 
it originated with a message stating his reasons for disapproving 
it. It can still become law, without his approval, but only if both 
houses re-pass it, each by a two-thirds vote-that is, only if in each 
house at least two-thirds of those present and \·oting cast their 
votes in favor of "overriding" the veto. \Vhcn Congress adjourns 
during the ten-day period following the passage of a bill, the 
President can kill the bill by doing nothing about it; the combi­
nation of his failure to sign it and Congress's adjournment results, 
at the conclusion of the ten-day period, in what is called a "pocket 
veto" of the bill, which cannot be overridden. 

To sum up: the great legislative duties imposed on the Congress 
are performed in an institutional setting where customs and rules 
militate against hasty affirmative action. Party labels play a de­
cisive part in the formal organization of House and Senate. The 
power structure in both chambers is basically affected by senior­
ity, and is held together in the face of wide ideological differences 
by the stake which the power holders and those who expect soon 
to succeed to powerful posts have in the continuation of the sys-
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tem. In thl' tonuous route which a bill must follow i[ it is to 
become a law, thnl' are many ··pressure points" where a particular 
interest group. working throu~h sympathetic congressmen, can 
delay or wholly halt its progress. Small minorities-in both cham­
hers the standing legislati\'t' committees, in the House the Rules 
Committee. in the Sl'nate a dedicated body of filibusterers-Glll 
often prt'\Till its enactml·nt. :'\la_jor derisions as to what the leg-is­
lation should contain can he made, especially in the House, with­
out any sure way of holding a cong-ressman responsible or e\'l"'n 
of knowing how he \"oted. 

Arc these all flaws in the legislative process or are they wise 
safeguards against ill-considered action? :\re they. at least, ineYita­
ble parts of any lcgislatiH· systl'm-inl·,·itab1c because of the natu­
ral complexiti<"s of the business of law-making-? If so, are they 
consistent with the other reason for the existence of Congress? 
Congress is not _just a law-making- body: it is a representative 
body, designed to gi\·e real meaning- to the ideal of "p;oyernment 
by the people." Since l!II:J, the Senate has been likewise popularly 
elected and so directly representati,·e of the people. The question, 
then, is whether and to what extent cong-ressional g-overnment, as 
described in this chapter, is popular g-0\·ernment-how much it 
does or can or should do to make policies in accordance with the 
people's will, and how dTectiYely the people can hold it respon­
sible for what it does. To these questions we now turn. 



CHAPTER 14 * * * * * * 

Congress: RejJresentiTLg the People 

In _a republic, self-gov_c.rnment is achieved througl_l repre~ei~ta­
twn. Bc:cause o[ theu numbers, a hundred and ei<>hty nulhon t"l 

people cannot collectively decide questions of policy and make 
laws. These tasks they entrust to the mc:n and women whom they 
elect to represent them. Congress, then, is a rc:prc:sentative body, 
and each individual congressman represc:nts constituents-the peo­
ple who reside in his constituency, the district or state where he 
was chosen. Just what this representati\·e function is, ancl how it 
is performeci by individual mc:mbers of Congress ancl uy Congress 
as a whole, are the subjects for examination in this chapter. 

First, we will look at the individual rc:prcsentative's function 
and see how he looks at it. Should he think for himself, try to 

mold the thinking of his constituents, or simply try to rdlcct their 
VIews? \Vhat in fact, docs he do? Then we must ask a series of 

' questions about Congress as a representative body. Is it, in truth, 
fairly representative of the people of the country? Does it act in a 
fashion that is responsive to the wishes o[ a majority of the peo­
ple? Can the voters justly hold their cmwressmen, or Congress as 
a whole, responsible for the passage of b:d Jaws o~- the failure to 
pass good ones? To the extent that both responsiveness and re­
sponsibility are lacking, what, if anything, can or should be done 

380 
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to increase thc:m and so bring- our system more into line with the 
democratic principle of majority rule? 

THE LEGISLATOR'S REPRESENTATIVE ROLE 

Theories of Representation 

Our old friend Fdmund Burke, who coined the classic defini­
tion of parliamentary political parties more than a century and 
a half ago, was also the author of a historic statement on the 
proper relationship between a representati\·e and his constituents. 
He wrote it when he was a candidate for dection to the House 
of Commons from the city of Bristol in southwestern England 
and called it "Address to the Electors of Bristol." Essentially, 
Burke's position was that a rcpresentatin' from (or "for") Bristol 
was, first and foremost, a member of the llatio11allegislature. Elec­
tion, Burke suggested. meant that the voters trusted him to usc his 
best j uclgment for the.· good of the country. The representative, 
therefore, while listening respectfully to the \·iews of his constitu­
ents, should make up his own mind as he saw fit, putting the 
national welfare, as he saw it, ahead of the special interests of his 
constituency. If the voters then disapproved of his decisions or lost 
confidence in his judgment, they could defeat him in the next 
election. 

This theory of the rcpresentati,·e function is based, of course, 
on the assumption that most people want to be represented by 
lllen u[ courage and inteoTit)' men who will do what thC)' think is ~ n , 

right. It assumes, ton, that the people prefer legislators concerned 
more about the country's needs than the demands from a single 
small district. Is this too idealistic? Even if it is practicable in Brit­
ain, can this theory be applied in the United States, which has 
~o deeply-rooted a tradition of localism in politics? "'ell, there 
are plenty of American examples of the Yalidity of the first assump­
tion underlying the theory-namely, that Yotcrs respect courage, 
integrity, and independence. The second assumption, however, is 
more troublesome. \\'ill a majority of \"Oters in a particular state 
or district be willing to sacrifice their local interests for the na­
tional good-especially where nobody can pro\'e that the sacrifice 
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will actually be beneficial to the nation? :\s a rqnescntati,·e you 
may think that freer trade is vital for both world peace and the 
stability of the American economy. But if the chief industry in 
your district is a large watch factory, "·hose managers and \\·orkers 
fear being forced out of business by Swiss compel it ion, can you 
expect these constituents to appron: of your vote for reducin~ the 
tariff on Swiss watches? You can explain to 1 hem how lcl\\-cr tariffs 
will promote peace and American business in general. You may 
even persuade them that this is so. Y ct even if 1 hey understand 
your reasons for favoring tariff reduction, will they fa\·or it when 
it seems sure to hurt them personally? Aside from I he demands 
it makes on human unselfishness, the second assumption also over­
looks a point em phasizcd hcretof ore in til is book: namely. the 
tendency of people sincerely to believe that the national interest 
and their own personal advantage arc one and the same. 

Nevertheless, American senators and representatin.·s ha\-c acted 
occasionally on Burkean principles and been reelected again and 
again. Senator George vV. Norris of Nebraska was one. His cour­
age led him to vote against entry into \Vorld \Var I, knowing that 
he would be vilified as something close to a traitor. His independ­
ence took him out of all party alignments. And his historic 
monuments are national laws of no particular concern to his own 
state, especially the Tennessee Valley Authority. In the House, a 
representative who wrote a series of authoritative works on Con­
gress, Robert Luce of Massachusetts, likewise frankly told the vot­
ers that he would do as he thought was right, whether they 
disagreed with him or not-and Mr. Luce, a conservative Republi­
can, even won reelection in l 03() in the face of a Democratic land­
slide. Two years later he won again. In that campaign, his 
opponent was urged by a Democratic audience to denounce l'vfr. 
Luce for flouting the demands of his constituents. The candidate, 
yet another Burkean, refused to do so. He said that he agreed with 
Mr. Luce's theory of the representative function. The audience 
murmured discontentedly. Most of them disagreed with the no­
tion that a representative in Congress should simply use his own 
judgment and let the chips fall where they may. They believed, 
instead, that he should try to reflect or "mirror" the opinions of 

his constituents. 
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The "mirror" theory of representation appears to be far more 
prevalent in the t 'nircd States than Burke's theory. IL assumes that 
the man sent to \\"ashington is the spokesman for the voters who 
elected him: he should say what they would say were they there 
in his place. In this ,·ie\\", the represenrati,·e's task is to find out 
what public opinion in his cnnstitllency is, on any given issue, and 
to argue and nile in accordance with that opinion. And often con­
gressmen try to do just that. They do it both because they believe 
it is their joh to do it and also because they want to be reelected. 
As realists they assume that voters, consciously or unconsciously, 
tend to vote selfishly. 

This theory is consistent with much of American political his­
tory and pract icc. In a federal union, legislators come from 
separate states. The older states haYc their own significant history; 
every state has its own gm·ernment around which party organiza­
tions grow. It is natural, therefore, for senators to feel that they 
must speak for their states and for representatives to assume the 
parallel task of speaking for their districts. Nc\·erthcless the "mir­
ror" theory, like its opposite, has flaws which make its complete 
application impossible. There arc irreparable cracks in the mirror. 

The first flaw is the assumption that any general "popular will" 
exists on most issues that come before Congress. It doesn't. Poll­
takers can get answers if they ask questions: but in many instances 
the "opinion" of the person interviewed is wholly "oii the cuff" 
concerning a mauer in which he has little interest and no knowl­
edge. Most voters, most of the time, have only a dim idea of what 
Congress is doing and of what they want Congress to do. However, 
there are occasions when broad public sentiment is aroused: 
nearly everyone knew and had some opinion about bills to repeal 
the Prohibition Amendment, for instance, just as today they 
would know of measures to eliminate selective service or to draft 
all young women. So on some issues, at least, congressmen can 
assume that the people do have opinions. 

Even so, however, it is very nearly impossible to find out what 
the majority of the constituents want their representative to do: 
and this is the second flaw in the "mirror" theory of the represent­
ative function. Some concrressmen !rive Q"reat weirrht to the letters n '-' '-' o 
and telegrams they receive from home. The volume of mail, how-
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ever, is a poor indication of public OJHnioiJ. FH·n on widely 
publicized, controversial issues a reprcscntatin: is hardly likely to 

hear from more than 1000 comtituents cHll of. say. I :10,000 n>ters 
in his district; and the 1000 do not represent a true noss section of 
opinion in the district. 

One way to get a cross section is to hire a professional polling 
agency to select a scientific sample of the co11stitucncy and conduct 
private polls, but 1 his costs more money 1 han most cong-ressmen 
can afford. The published public opinion polls. like those re­
ported by Gallup and Elmo Roper, may gin: sollll' dues as to what 
people are thinking, hut their figures arc seldom broken down by 
states and never by congressional districts. And C\'l'll if they were. 
the senators or rep resell tati ves whose primary clesi re was reelection 
could not put full reliance on them. The policies which most 
people favor in March they often dislike by :'\m'Cmhcr. The con­
gressman whose vote for a bill in the winter faithfully reflected 
his constituents' attitude then may be bitterly hlaJill'cl for it when 
he seeks reelection in the fall. People will say that he should ha\'e 
known better than to follow their opinio11s-hc was in \Vashing­
ton, wasn't he, with access to information which they di(l not 
possess? Unreasonable, perhaps, hut that's the way people often 
are. 

There is another ami quite different weakness i11 the "mirror" 
theory. It assumes that a rcprcscntat ivc must he willi11g- to be a 
virtual automaton, simply registering the opinions of his constit­
uents. Conoressmen, however, arc the law-makers of the Janel. ,., 
They occupy important positions-and they arc likely to feel im­
portant themselves. They arc human beings, with opinions and 
consciences. It is not easy for a congressman of character wholly 
to subordinate his own opinions, compromise with his conscience 
and defer to his constituents when he is convinced that they are 
Wrong. If he does so, can he maintain his self-respect? For that 
matter, will he retain the respect of his constiwents? Comic-strip 
senators who always say what they think people want. to hear are 
portrayed as objects of ridicule and scorn. \Vho wants to be thilt 
kind of a senator, and who wants such spineless men in the Senate? 

So we see that neither of the foregoing- theories of th.e represcn~­
ative function can successfully stand thorough analysis. There IS 
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some soundness in each of them. CongTcssmen act in accordance 
with both of them. sometimes defying the fates (and the voters) 
and sometimes llll'chanically registering what they think arc their 
constituents' opinions. :\lost of them. certainly. feel that they 
should constantly consult influential and informed people in their 
districts. i\lany of thl'm feel that it is their duty (and good pub­
licity, too) to kl.'l'Jl thl'ir constituents informed about what they arc 
doing, through monthly newsletters or frequent radio broadcasts 
or telecasts. Some use thl.'se means to try to mold public opinion 
to their own \\·ay of thinking by analyzing the issues and explain­
ing· their personal views. :'\one of them has much time to theorize: 
as they go about the business of law-making. they arc up against 
hard, immediate, practical questions. How will this measure or 
that afl"ect the country? Their party? Their own constituency? 
\Viii an aflirmativc vote on a bill impair thl'ir influence and use­
fulness in the Congress? \\'ill it injure their chance of reelection? 
For most of them, how they answl.'r these questions, day after day, 
will indicate toward which theoretical pole they kan. The record 
will pmve their indcpend<.·nce or their attempt faithfully to reflect 
the voters' wishes. 

The Pressures on the Legislator 

Not only the cartoonists but serious political analysts have some­
times assumed that the one thitw a nllli!TL'ssman wants more than ,.., ,. 

anything else in the world is reelection and that this single desire 
dictates how he votes on the bills bdorc him. There is enough 
truth in this assumption to warrant our examining it closely. True 
enough, most congressmen-not all-arc eager to be reelected. 
There is nothing \\'rong about that. It is a worthy ambition. Very 
human, too, is the \\'ish to ha,·e one's record Yindicated by the 
approval of the voters. And the wish for reelection is not always 
just a yearning for success, prestige. power, or vindication. Some­
times members of CounTess want to !!Ct some bio· )eo·islative J·ob 

b \..J ~ b 

done, which takes years to accomplish-like Norris's ten-year fight 
for the development of electric power on the Tennessee River. 
They can't lead the battle for such legislation if they are not in 
Congress. 

The real question relates to the extent that the desire for re-
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election affects the congressman's behavior. Clearly it makes him 
more eager to comply with rcq ucsts from constituents for per­
sonal favors-a matter which we will touch upon more fully in a 
few moments. But \\·hat about the impact on his lcgislati\·c de· 
cisions? In voting on most bills, he may try to please his constit­
uents and will claim a reasonably respectable justification for 
doing so. Or, if he docs not try to please them, he will at least 
endeavor not to offend a su bstamial segment of 1 hem. If a bill 
comes before the House, say, which he personally favors, but 
which has been vehemently conclcmncd by the American Legion 
posts or the strong labor unions in his district, how should he 
vote? If he considers the bill to he relatively unimportant and it 
is going to be defeated anyway, he may decide to vote against it. 
Not a courageous choice, this, but a prudent and perhaps a dcfcn· 
sible one: why risk one's scat in the House and one's chance to 

make major legislative decisions for the sake of a lust cause, and 
an unimportant cause at that? (This type of reasoning, of course, 
can lead to serious temptation. It may inculcate the habit of be· 
traying one's convictions, always with a plausible excuse.) 

The desire for reelection leads a congressman, then, to refrain 
from stepping needlessly on anybody's toes. It leads him, too, to 

want to stay "in right" with the local party organization leaders 
in his constituency (fortunately for him, these arc only sporadi­
cally interested in legislative controversies), and, all too often, with 
the potential financial contributors to his next campaign. Cam­
paigning having become an extremely costly business in many 
districts, the continued support of these contributors may be the 
vital factor in his bid for reelection. Finally, he is aware that his 
potential opponents will criticize him for not doing enough [or 
the district or the state. To prevent such criticism, he will not 
~nly do favors for individuals but will try to obtain legislative 
favors for his constituency-the authorization of a dam or several 
new post offices, for instance. Even as free-wheeling a senator as 
\Vayne Morse of Oregon, whose independence Jed him to switch 
parties, during his first term spent many hours on the Senate floor 
pleading for legislation beneficial to the sheep raisers of eastern 
Oregon. 

If doubts about )1is reelection make a congressman tread care-
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fully, the pressures that )H>UIHl on him from or~anized groups and 
individuals ha\·e their mn1 clkct on his legislative conduct. Some 
of these pressures, of course. arc intimately tied up with his 
chances of being reclcncd. But asillc from that, they have a steady 
impact. .:\lany imponant bills arouse little or no excitement among 
his own constitut·nts. I lm\·, then, will he vote? Here the pressure 
groups descend on him. Thq· cannot threaten him, but they try 
to persuade. C:onscient iously he listens to all sidcs-lcgislati\·c con­
troversies have a way of being at il'ast heptagonal-and eventually 
may reach a complctl'iy rational decision. llut factors of personal 
friendship, his respect for particular interest spokesmen, and his 
impatience \\·ith or dislike for others may make his choice a partly 
emotional one .. \nd when two of his closest friends and advisers 
take sharply opposing sides and gi,·c him contradictory ath·icc, he 
again must \H~igh the personal factors inn>ln·d. If he \'Otes "aye" 
will he lose a valued friend-and if so, should he risk losing the 
other friend by votin!! "no") To base a nHe in ConoTess on which 

l_l • 0 

friend you most want to keep may seem like a curious way to 
reach legislatin~ decisions, but it can happen. 

This matter of friendship is si~nificant. l\lost politicians, as 
Senator Kennedy emphasized in the introduction to his book 
about courageous congressmen,! like to be liked. They want to 
make friends and to keep friends: friendships arc among the 
stablest rewards of the politician's chancey, insecure life. l\Iore 
particularly, representatives and senators want to be liked within 
the House and Senate. Each, as an institution, has its own "club 
spirit"; senators arc fond of describing the Senate as "the most 
exclusive club in the world." The surest way to get along in Con­
gress is to "go alon!,!;"-to observe the customs oE the club, treat 
all members with respect,:! and win the liking and confidence of 
the leaders, especially in your own party. Are you anxious to have 
CongTess pass your bill establishing a new federal judgeship in 
your state? Nobody else cares particularly about your bill: it will 
pass if the committee chairman and party leaders help you, and 

I John F. Kennedy, Pmfilcs i11 Coumgc (~ew York: Harper & Brothers, 19!>6). 
2 A committee chairman, on bein" criticized bv a "freshman" representative for 

his committee's procedure, once lH~ught most ~[ the House to its [eel by his 
declaration that "The fnst thing a new member must learn to do is to love ami 
respect every member of this Housel" 
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'f I d · '1'1 ·t·l·l·orc as a Ic«isla-conversely it will get nowhere 1 t tey on t. ll . • '· n 

tor, you realize that your own effectiveness cl('pends m parl on the 
congTessional alliances you can make, especially "·ith tl.te men who 
wield the o·reatest influence. This means that the pnce you pay 
for indepe~dence-for voting against the lcadl:'rsh i p 's wishes. on 
important bills-may be a high one. It might make you hnelly 
popular at home, hut permanently ineffectual in Congress. 

Finally, though the congtessman must live most of the ti~ne 
among his constituents and his colleagues ami wants them to hke 
him, there is one person he has to live with all the tim('. That is 
himself. The need for sclf-r('specl is one more continual pressure 
influencing a legislator's major dccisicms. Truly th(' legislative 
life is not an easy one. The man who leads it is yanked and pulled 
and pounded-by his o\\·n con viet ions and clesi res for sci f-respect; 
by his wish for friends and his need for friends; by his fear of 
defeat for himself or the causes he is fighting for; hy the argu­
ments of insistent lobbyists; by the appeals for party loyalty; by 
the demands of his organiz('cl and individual constituents. If we 
say that our represcntat ive is in \Vashington to speak "for us," we 
should at least realize the complexities of every choice he has to 

tn;>ke. It may he that when he votes as we would not have voted, 
he is not betraying us hut is, instead, making himself abler to 
represent us more satisfacwrily on other issues at other times. 

The Legislator as "Washington Representative" 

The cracks in the mirror theory of the representative function 
are most evident in those states or districts which reelect congress­
men time after time, apparently regardless of how Lhcy vote on 
legislative matters. They withstand opposition party landslides. 
They win because they are personally popular-hut what makes 
them popular? Curly hair and a winnirw smile? Sometimes-
! M 

t 10Ugh not, usually, for long. Respect for their character, ability, 
or length of service? Sometimes, especially the last: after years in 
Congress they become "household words" in their constituencies, 
and people take J>ride in Lhe habit of vc>tincr for them. But per-

o 
sonal attributes and modest fame are seldom enough. It is what 
they do for the district or state, and for their individual constit­
uents, that keeps them popular. 
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The first rule lor a congrl·ssman to follow is to answer his mail 
promptly. counce~tt~ly. and if possihk warmly. Surprisingly often. 
a quick, full. thoughtful answer to a nitical ktter turns a hostile 
critic illlo at lt'ast a grudging admirer. :\lany people Sl'l'tll to get 
a "kick" out ol savino "I o·ot a Inn"· kttlT from the Senator )'ester-

, .-. ·""'"' .:'""I 

day." En~n nwn· dkct in· is a tclcgTam or. best of all. a long 
distance tclcphonc call. .-\!most all of us arc flattered by such 
attentions being shown us hy a husy statesman. 

A second rule is to pay attention to the particular demands of 
his const i tucncy for Ll\·orcd t rcatmcn t in 1 he form of special 
legislation (likt' the hill creating a new judgeship) or cxccuti\'c 
decisions, such as to locate an air base in the state or gi\'e financial 
support to an urban renewal project in the chief city of the 
district. :\ man can onTconw the handicap of persona 1 u nattrac­
tiveness if he can point with pride to the visible c\·idencc of the 
many thing·s which he has done for the constituency as a whole. 

l\Iost important of all. howc\·cr. is the constant granting of 
individual fa\'ors. These fall into two broad categories. The first 
is patronage . .-\.t its simpkst. patronage is the business of getting 
jobs for people. It has long- been the chief stock-in-trade of many 
local party organitat ions. as "·e saw in Chaptn 10. and a represcnt­
ati\'C from an urban district where the party machine is strong 
can sometimes turn most of his patronage problems O\'er to the 
local party chieftains. Other congressmen. however, cannot thus 
pass the huck. l\lcn and \\·omen who can,·assed for them in the 
primary, or who clro,·e \'oters to the polls on election clay. ask them 
for regular public employment. In times of economic depression, 
these requests come flooding- in-find us jobs, jobs, jobs. E,·cn in 
prosperous days a su rprisi ngl y Ia rgc n um her of people seem to 
prefer public employment to whateYer they arc doing. The fa­
mous story of a century ao·o of "odice-seekcrs" climbing: through 

~ ' - ll \. 

windows and dmrn chimneys to ask President Lincoln to appoint 
them to government posit ions, docs not seem particularly exag­
gerated-or very comical, either-to many a newly-elected repre­
sentative today. 

A congressman himself can employ. directly, only a handful of 
people, and most of these he must choose on the basis of ability. 
l-Ie can hardly alford to select as his own executive assistants, 
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secretaries, and stenographers people whose only qualification is 
the campaigning they have done in his behalf. ~\side from them, 
however, he may have from one to half a dozen jobs to hanc~ ?ut, 
in the Capitol or the House or Senate Office Buildings: pos1Uons 
such as those of elevator operator or file clerk. To meet most of 
the humbler patronage demands, he must persuade oflicials in the 
executive branch to fill minor vacancies with the people he recom­
mends. Fortunate is the congressman who, throug-h his influential 
position or more simply through personal acquaintance, gets the 
inside track to a government agency which is growing- fast and 
hiring employees outside of the Civil Service requirements. In a 
single two-year period one such cong-ressman, allotted one lone 
elevator operator's position as his share of the Capitol patronage, 
managed to appoint twenty-two elevator operators. flow? His 
secretary was a personal friend of the personnel director charged 
with staffing a new agency, which needed a large number of com­
paratively unskilled employees. The first elevator operator ap· 
pointed, after a month during which he gave indications of being 
an intelligent and personable fellow, was sent up to sec this per­
sonnel director. The latter hired him at once. Now the congress­
man could appoint another young man to the elevator vacancy 
-and a month later, the whole process was repeated, and so it 
went for the whole two years. 

There is an old myth that congressmen dislike the patronage 
system. Finding a man a job, it is said, makes "nine enemies and 
one ingrate." As far as the employment demands of humble job 
s~ekers arc concerned-people who don't request a particular posi­
tiOn but just want work-this is largely nonsense. By and large, the 
people who get the jobs are grateful, and those who can't be 
pla~e.d immediately remain hopeful. Only when there is hot com­
petHlOn for appointment to a specific position docs the congress­
man face real patronage trouble. The naming of candidates to 

\Vest Point and Annapolis, for example, was long a congressional 
perquisite of somewhat doubtful benefit to the congTessman as 
well as to the armed services: the selection of one youngster 
always brought bitter disappointment to several others. Some 
present congressmen, realizing this, have long tried to take them­
selves "off the spot" by insisting on competitive examinations 
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for all the applicants m their constituency. l\lore recently 
the academies thl·msehTs ha\"e reduced the pressm·c further 
by stiffening their entrance requirements. Another example of 
competiti,·e patronage, where there arc no examinations, is the 
appointmem of judges to the llnited States courts. The selection, 
of course, is made hy the Pres idem, usually on the advice of his 
attorney-genera I. :\' e\-crt he less. when there is such a judicial va­
cancy in a state, that state's senators arc likely to be pressured to 
recommend the naming· of Jones or Smith or Robinson to the 
bench. If they hack Jones and he is e\·cntually appointed, they 
may incur the enmity of Smith and Robinson and their friends. 
And if none of the three is appointed. the supporters of all three 
may speak scornfully of the senators, describing them as men who 
would not fight hard for their friends or who ob\'iously lacked 
influence in 'Vashington. 

Every senator understands the political dangers and difficulties 
inherent in this kind of "high-le\'cl" patronage. At the very least, 
each of them has a stake in preventing the appointment to high 
federal posts of men from their own states who are their personal 
or political enemies. Accordino·ly there is in the Senate a custom t"l , 

known as senatorial courtcJy, designed to stop just such appoint-
ments. \\'hen the President sends to the Senate a nomination-for 
a judgeship, say, or to fill such a post as that of Collector of 
Customs or United States 1\[arshal-thc Senate will usually re­
fuse to confirm the nomination if the nominee is "personally 
objectionable" to the majority party's senator or senators from the 
state where the nominee resides. \\'ith the help of this system of 
mutual protect ion against positi\'ely hostile appointments, sena­
tors readily put up with the political risks of high-level patronage. 
Most of them fig·ure that, on balance, the dispensing of patronage 
makes them more friends than enemies. The very proof that they 
have influence disarms the disappointed. Those who didn't get 
the job may feel sore about it, but are likely to nurse their wounds 
privately, for, after all, they may later want the senator's help 
when another appropriate vacancy is to be filled. 

Patronage of all kinds, as we have seen, helps to hold a political 
organization together. It is often indispensable to many congress­
men who rely on their own personal "machines." And for some-
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especially representatives from relati\'ely low-income districts-it 
has the additional effect of freeing the law-makn from local pres­
sures affecting his legislati\'e decisions. If large numln-rs of his con­
stituents need jobs and he finds jobs for them, as far as they arc 
concerned he can vote as he pleases on any hill that coml'S before 
the House. He is their "patron," and they arc lor him. 

Congressmen do more for their constituents than find work 
for them. As government has become more com pkx. the demands 
for i11terce.uio1t with an executi\·e agency, on behalf of some 
private citizen or corporation, han: constantly inncasccl. This 
intercession can, of course, go to improper lcngt hs. as when a 
representative seeks t.o persuade the Federal Communications 
Commission to award a television channel to one out of several 
competing applicants. Usually, however, congressmen stay within 
defensible limits. They arrange an appointment for their constit­
uent with an oflicial of the agency concerned; they may te kphone 
the official-in the constituent's presence-and ask him to gi,·c "all 
proper consideration" to the constituent's daim. ;\luch of the busi­
ness of "interceding" for the OHJstitucJ!ls is simply a matter of 
obtaining information. People feel, correuly, that a request for 
information from a congressman "·iII get. ful kr and prompter 
attention than will a similar request from an unknown citizen. 

\Vhile most patronage requests can he handled by a congress­
man's staff, much of the work of intercession must. he handled hy 
him personally. Senator Kefauver, a few years ago. described these 
duties as those of a "\Vashington represent.at i\'l'" for people and 
interests in his state. He summarized a part of his day's work 
(when he was a member of the House) as follows: :.!a 

Discussed with the Rural Electrification Administration the 
problem of securing a loan for a cooperative in the districl. 

Talked with the dean of local university to get a constituent's 
son into this crowded institution. 

\Vent with a manufacturer from the district to the \Var Assets 
Administration to discuss the possibilities of his buying a building 
that has been declared surplus. 

Called on the chief architect of the Veterans Administration 

2n Esrcs Kefau\'cr and .Jack Levin, Twcnlir·th Cc11lury Crmgras (New York: 
Duell. Sloan, & Pearce, Inc., 19-17. Copyright 1917 by Essential Books). 
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with an architect from the district who wanted a job on the new 
,·eterans facility that is going to he built in Chattanooga, chid 
city in my diq1 i< t. 

Senators and rcpresentati\'I.?S assume that this kind of special 
"representation," like the business of running a specialized em­
ployment agency in their \\'ashington oflice, is part of their job. As 
a practical mattn, they arc right. Errand-running. or, as most 
congressmen prder to describe it. sen·ice to constituents, not only 
helps them to get reelected, hut is something which most of their 
constituents expect. Purists shudder at the time and energy a con­
gressman expends on doing· favors-time and energy necessarily 
din·rtcd from the cssent ial task of law-making. But many a con­
gressman enjoys doing l'an>rs for people. and en.·n the purists ha\'C 
hecn kno\\'n to ask for fan>rs \\'hen they thought their congress­
man could help them. From the standpoint of both the representa­
ti\'CS and the rqncscntccl. it is part of the job. 

Depression. "·ar, and the increasing complrxity of gm-ernment 
ha\'e made this "sen·icc" function such a time-consuming one that 
in 1 ~).1() Congress tried to equip itself to handle it better. In the 
old days, of course, being a senator or representative was only a 
pan-time job. It took only about eight months, on the a\·erage, 
out of a t\\'o-year span. i\lost congressmen meanwhile maintained 
their pri,·ate businesses or professions \\'ithout much difficulty. Now 
the situation has chan ned. Beitw a conoTessman is Yirtually a full-,.., ~ tl 

time joh. Congress has raised the pay of its members accordingly 
(S~:!,fJOO per year). has established a contributory retirement 
system for those who sen-e six years or more, and has pro\'icled 
funds for nearly three times as mtll'h staff assistance as congress­
men had only t\\'cnty years ago. A typical senator's staff may in­
cluck an exccutiH· assistant at a Sl-1,000 annual salary and se\'en 
secretaries, assistants, and clerks-all paid from public funds and 
all, like their chief, workino· hard from morning- till night. Con-e> ~ 

gress is often criticized for voting itself these and other minor per-
quisites, but congressmen feel that they are justified. Their job 
has grown to such proportions that they cannot perform it with­
out help, and if they had to pay for that help out of their own 
pockets only men of independent wealth could afford to serve in 
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C A ( . r . I lc.l ll,'IJ"(_ll)' Sl't'lll to most of ongress. .ongrcss o nc 1 n1en wou 
us to be "represt'JllatiYe" of a democracy. 

CONGRESS AS A REPRESENTATIVE BODY 

It is time now to reexamine Congress's performance of its law­
making function in terms of its role as a rt:prcsentativc body. Let 
us remember that whichever theory of representation \\'t:: tend to 

favor, Burke's or the mirror of public opinion, hot h concern a 
relationship between the electors and the elected. In both, the 
essence of that relationship is resjJOmi!Jility. Even if we believe 
that a legislator is chosen to do what he thinks is wisc, we arc 
not saying that the people should simply abdicatc: \\"C assumc th~t 
t_he vot<.Ts will pass judgmcnl on that kgislawr's conduct Ill 

frequent elt:ctions. They will authorize him to act as ht: st:es fit, 

for a short period, but tht:y will hold him responsible for what 
he does. If, on the other hand, we inclint: toward the mirror 
principle, we again assume that the pt:oplc \\·ill hold their rt:pre­
sentatives responsible; and we add to the legislator's duties the 
obligation to be continuously 1·esjJ011sive to the wishes of the 
voters. 

The questions before us, then, are whether the House and 
Senate as national representative bodies arc responsible to the 
people of the nation and responsive to national opinion, and 
whctl~er individual congressmen can likewise fairly be held rc­
spons•hle by their constituents and are responsive to their wishes. 
These boil down to one central issue: to what extent do we really 
have democratic self-government in the United States? How well 
do we conform in practice to the fundamental concept of democ-
racy ]" 

< out med in the first chapter of this book? 

Factors Favoring Responsibility and Responsiveness 

0 I?erating in favor of responsible democratic government are 
the facts that we do have periodic elections in which almost all 
mature_ Americans can vote and that we do possess, on the whole, 
broad f-reedom to discuss, advocate, and criticize. The members of 
both houses of Congress are elected by the people. Certainly the 
nation's press has not felt under restraints in criticizing Congress 
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or, at times, the other branches of the government. Furthermore, 
we have available a g-reat amount of material to enhance our 
knowledge of pu hi ic affairs and our representati,·es' conduct. 
Numerous newspapers and the press sen·ices maintain large staffs 
of \Vashington corre-;potHlents, television and radio provide fre­
quent discussions of public issues. and for the serious student 
there arc always the daily onicial ColiJ;rt'SSional Record. printing 
verbatim a the proceedings on the floor of House and Senate, and 
the privately compiled Congressional (!_uar/crly TJ'eekly which 
provides succinct analyses of n>ting behavior, pressure gToup ac­
tivity, and party unity in Congress. It is still true, too, that our 
legislators make many of the policy decisions which affect our lives 
and that in making them they take heed of what we want them 
to do-if we bother to tell them. All of these arc factors strengthen­
ing responsible and responsi,·e law-making. 

Factors Decreasing Responsibility and Responsiveness 

DELEGATIO=" A:-:n Co:-.rPLEXITY. On the other hand, there arc 
some clements of our political society which militate against the 
satisfactory operation of the democratic and representative princi­
ples. One of these is the fact that a considerable amount of law­
making is not done by our elected legislators but by appointed 
administrators to whom Congress habitually delegates wide au­
thority. Some of these administrators, being subordinate to the 
President, arc indirectly responsible to the people; but those in 
the "independent" regulatory commissions have only the most 
tenuous connection with the electorate. And insofar as the Su­
preme Court, in interpreting not only the Constitution but also 
acts of Congress, plays a legislative role, the ideal of democratic 
representation fades still further into the background. Appointed 
for life, the justices are not held responsible to the people, nor do 
they pretend to be responsive to temporary popular demands. 

More significant still is the complexity of public affairs. Nowa­
days, to legislate wisely requires a great amount of knowledge, 

3 Actually, proof sheets of the recorded remarks of members are ordinarily 
given to them to correct, and their corrections often alter what was actually said. 
This may he a hoon to the En~lish Ian~ua~e (few people can express themselves 
orally, for an extended period, in perfect English) and to the congressmen involved, 
but it robs the Rcco,·d o[ historical exactness. 
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understanding, and skill. 01)\·iously most nt Jzc_ns simply. don't 
have the time to acquire them. The more compltcatcd the Issues, 
the Jess able the people arc to deal with thcnL This weakens the 
idea of responsibility, for uninformed voters camwt "·_ell hold a 
legislator responsible for decisions which they know so little about 
that they can neither praise nor denounce. It also casts doubt on 
the value of responsiveness: our represcntati\-cs can hardly be re­
sponsive to our opinions if we have no opinions. These arc general 
weaknesses in the application of the basic theory of sell-govern­
ment through representation, somewhat counterbalancing the 
factors which give it practical validity. But there arc also special 
ad verse factors arising out of the apportionment of congressional 
scats, the nature of Congress, and our party system which require 
our more detailed examination. 

APPORTio:-.::\rE:--;T. The goal of having Congress responsible and 
responsive can be reached only through the ballot box. :\t the 
minimum, each citizen has the effectiveness represented by his nne 
vote on election day. If Congress is to answer to the majority of the 
people, and if we arc to have a fully just political society, it would 
seem obvious that that minimum of elkctiveness should be the 
same for everyone-that each citizen's vote slwuld count just as 
much as the vote of every other citizen. However, it doesn't. The 
an-angement of co11slilue1u:ies, the "apportionment" of scats in 
both the Senate and House, gives people dilfcrin<r amounts of vot-. ~ 

mg power, depending upon where they live. To a degree, it makes 
Congress more responsive to some people or groups than to others 
and can result in minorities being abler to hold Congress responsi­
ble than majorities arc. 

(I) The Senate was intended by the framers of the Constitution 
to be indirectly elected. Senators were supposed to represent not 
the demos) the people, but the sovereign states whose legislatures 
chose them. This being the Founding Fathers' intention, the equal 
representation of each state, large and small, in the Senate had a 
sound justification in principle. The Seventeenth Amendment, 
however, changed the picture. Since its adoption in 1 ~ll :~. senators 
have been elected by the people of their state<;. This was a move 
in the direction of democracy, but it did not o·o ti1e whole way. 

~ 

It made senators popular representatives, but it did not make the 
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Senate truly reprcsentatin~ ol the people of the nation. It did not 
do this because it did not eliminate the requirement that each 
state should han· two senators reg-ardless of its population. 

So today. although each senator is answerable to his own constit­
uents, the Senate as a whole is not necessarily going to reflect the 
opinions of a majority of all the nl!crs in the country. Vermont 
with a population of :\~Hl.OOO has two senators: so has .-\Iaska with 
~~G.OOO people and :'\lTada wid1 2H:'Ul00. But these small or 
sparsely settkcl stall'S han· just as much Yoicc in the decisions of 
the llnited Stall'S Senate as ha\·e :\'ew York (IG.78~.000). Califor­
nia (15,717,000). and Pcnnsyh·ania (II,:H9,000). Theoretically. 
indeed, a bill could pass the Senate with the support of 52 senators 
representing, in all. approximately :W.OOO,OOO people, over the 
opposition of ·IH senators representing about u·,o,OOO,OOO people. 
That is what we mean when we say that the Senate, as a body, is 
not necessarily rcpresentatiYe of the people of the nation, and 
when we suggest that an indi,·idual voter in Vermont has more 
influence at the ballot box than an individual \'Oter in New York. 

Nothing can he done about this. The one provision of the 
Constitution which cannot he amended-unless the states adversely 
affected agree, \\'hich is lllllhinkahle-is the requirement of an 
equal num her of senators from e\·cry state. If this seems anachron­
istic today-if the possibility that .-\Iaska and Vermont together 
can carry more weight than l\'ew York seems inconsistent with the 
democratic principles of equal \'oting p<m-cr for c\·cry citizen and 
of majority rule-we can solace oursclH'S by remembering that it 
was a price that had to he paid for the sake of our national ex­
istence. 

The impact of such state-by-state inequality on what the Senate 
docs has long been olwious. Today \\'e arc largely an urban coun­
try: two-thirds of the .-\mcrican people liYc in cities. They are 
underrepresented in the Senate. Generally, the rural areas are 
overrepresented, for many of the less populated states are largely 
rural. The tendency then is for anTicultural interests to make 

" thcmscl\'CS felt in the Senate more than their numerical size \\'Ould 
lead one to expect, and labor interests less. Economic interests and 
issues arc not the only ones affected; at times the people of small 
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rural states have had a powerful voice in foreign policy questions, 
out of all proponion to their numbers. 

(2) In the House of Rcjnesentativr:s, the only comtitutional ob­
stacle to equality of popular representation is comparati\·ely 
minor. It is the provision that every state shall ha\·c at least one 
representative. At the moment this means that :\Iaska, Delaware, 
Nevada, \Vyoming, and Vermont each has a representative even 
though, in each of these states, the population is less than that of 
the average congressional district. But this disparity is inconse· 
qucntial compared to others which unnecessarily distort the prin­
ciple of representation in the House. These arc the gerrymander 
and the failure to draw new district lines \\"hen the centers of 
population shift within a state. 

In I!JIO, Congress by statute fixed the membership of the House 
at 435, and while it will numucr 437 in I 9G 1 and I %2, it will re­
turn to the former figure in I 963. Under the Constitution, the 
number of seats allotted to each state is to be in accordance with 
its population, except for the special provision for the smaller 
states mentioned above. Every ten years, then, after each national 
census, each state is informed of the numbn of scats it will have 
in the House during the next decade, with a few-such as Texas, 
California, and Michigan in recem years-gaining several new 
seats, reflecting their rapid growth, and a few others losing a scat 
or two because their population has declined or failed to increase 
at the national rate. Representatives arc elected from districts 
within the state, the drawing of district boundaries being the job 
of the state legislature. \Vhen the number of seats is changed, the 
legislature must draw a whole new set of district lines:' 

This redistricting is a political task performed by politicians 
for politicians' purposes. Almost invariably it gives rise to an­
guished cries of "gerrymander." That word (properly pronounced 
with a hard "g") is a combination of the name of Governor El­
bridge Gerry of Massachusetts and the salamander-shaped district 
which he caused to be established in the northeastern part of his 

4 If, in a state which has gained a seat, the legislature fails to redistrict the 
state, the additional representative is elected ""at large"; his district is the whole 
state. ff the state loses a seat and the legislature fails to redistrict, all the old 
districts arc abolished and the whole "delcgation""-all the representatives of the 
stare-run "at large."" 
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stale in un ·1. :\ gerrymander is the drawing of district lines in 
such a way as unduly to benefit the party which has a majority in 
the state legis !at lilT doing the redistricting. Assume that the census 
shows that ~.000.000 people li,·c in a state, 500,000 of whom have 
come there since the last pt-c,·ious census. This state has gTown 
rapidly enough to be entitled to one more scat in the House than 
it formally had: as the a\Trage population of a congTCssional dis­
trict is almost exactly ·100.000. the state is now allotted fn-c scats. 
The four old districts must be replaced by five new ones. There 
is a Democratic majority in the state legislature. The voters in the 
state usually cli,·idc about {10 per cent Democratic to 40 per cent 
Republican:-so, it would seem, the state's delegation in the next 
House should consist of three Democrats and two Republicans. 
But the Democratic legislators have other ideas. They devise a 
monstrous district, stretchino- in a lono· narrow corridor from one 

t"1 t1 

end of the state to the other \\·ea,·ino· as it o·ocs so as to avoid all 
' t'l b 

the large cities. This strangely shaped district, wholly rural, is al-
most solidly Republican. I Iardly any Democrats live in it: as a 
result, there arc enotwh Democrats in each of the four remainin~r 0 ~ 

districts to produce Democratic majorities in every one of them. 
So the partisan lineup in the House will be four to one instead of 
three to two-which, of course, was the purpose of this gerry­
mander. (If this imaginary example seems to you far-fetched, take 
a look at the map of the congTessional district in Los Angeles, a 
gerrymander committed by the California legislature in 19!i 1.) 

Partisan ach·anta~re is not the only oual of o·ctT)'11lanclers. Per-"' ~ ..., 
sonalities enter in: C\-cry reclistrictino- affects the sittino· cong-ress-. \"") . b l..l 

men one way or another. A lcg·islaturc may deliberately draw the 
new lines to make safer the majority of a \'Cteran representative 
or to create a district "made to order" for a popular local poli­
tician. And often affecting the personal fortunes of representatives 
is an intraparty factional fight, a clash of interests struggling for 
advantage. 

Comparatively few states have their allotment of seats changed 
after a decennial census. In most, the size of the House delegation 
remains the same for two or three or four decades. But even 
within these states, sharp population shifts occur. Thousands of 
people leave the farms and villages and move to the big cities. 
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Yet if the number of seals is ntJL changed, ntosl slate kgislaLUres 
let the old district lines sland C\('n thouglt ntigrali()n kts depleted 
the population of one dislricl and s\nJIIcn 1 hat of a not her. EYen 
when they do redistricl, kgisla1urcs ollen S('t'lll to p:tv little heed 
to the disproportionate size or the dislricls tiiC)' create. In the 
early l!J!jO's, for example. tl1e first congressional dis1rin of South 
Dakota had J!j9,000 people; the population of tl1c sam<.: statt:'s 
second district was nearly !j()(),OOO. Louisiana. ha\ ing gone \\'ith­
out redistricting for forty years, had on<.: district \\'ilh t\\'ict: the 
population of another. 

26TH DISTRICT 
ANGELES COUNTY 

CALIFORNIA 

The 2fith Congressional district of California, repn.:sented since 
EJ5·1 by James Romevelt, is the 111ost hc·avily populated in the 
state. Its \\'einl '>hape. indicated in black on the map. is the result 
of a gC"rrymandc-r which h;ul the dlc·ct of ]Hlttin!-{ strongly Dcmo­
cr:ttic sections in various parts of l.os .\ngdes into a single dis­
tnn, giving the Rqntblicans a better chance of \\·inning eleven 
other districts in the Los Angeles an·a. 

Like the gcrrymanckr, failure to redistrict is frequently a parti­
san political decision. J\Iure than that, it is often the choice of a 
P_redontinantly rural and small-town legislature hostile to big­
nty urban interests, for the problem of creating equal reprcscnta­
ti\·e constituencies goes back to the state legislatures and the state 
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constitutions \\·hit h t·st;tl>lished them. :\Iany states, in fixing the 
constituetHics for their Cl\\"11 legislators. depart from the principle 
of numtTicalequalit\·. The\· gin~ a heavy a<h·antagc to rural coun­
ties and tiny ,·illages. Thus in the lower house in the Connecticut 
legislature, enTy to,,·n has two representatives: Colebrook, with 
a population ol ·1~1:!. h;ts representation equal to that of Hartford, 
With 177.:1!17 pcopll'. The l'nited States Conference of l\Iayors has 
pointed out that in I !J.I7 the :19 per cent of all Americans then 
living in urban centers elected only ~:~) per cent of all state legis­
latcns. 

The ideal picture of Congress as reprcseming all the people is 
marred, then-in the Senate l>y constitutional fiat, in the House 
chiefly by state lcgisbtiH· aclion or inaction. In both the effect is 
the same. Rural areas ;tnd interests arc somewhat ovelTepresented 
in comparison with their share of the total population. By and 
large, m-er the nation as a \\·hole. the rural citizen's vote counts 
for mort· than the urban dweller's nlte. \\'ithin a single state or 
district, of course. the indi,·idual senator or representative con­
siders himself to he the reprcsentatin· of his constituents. But as 
a national Ja,,·-making body, Congress is made less responsive to 
the majority ol the people, and they less able to hold it respon­
sible, by the \·agarics of the apportionment system. 

T11F S mt·cn:tu: A:":D Ct·sTo:-.ts oF Co;-.;GRESS. As we have seen, 
neither I he I louse nor 1 he Senate is a fully representative body 
equipped to speak fcq· the entire population. The establishment 
of cons! it ucncies whith arc grossly unequal in numerical size 
gives disjnOJ)Ort ionatclv o-re at influence to some individuals and 

' 1"1 

interests, disproportionately little to others. Cong-ress, therefore. 
tends to be more responsi\·e to some groups in the society, less 
responsive to other groups. Its responsiveness to any general ma­
jority will-when such exists-is en:·n more noticeably limited by 
its own customs. organization, and procedure. Again and again, as 
must be clear by now, the cards are stacked in favor of the mi­
nority. \'i,·id examples arc the power of eight members of the 
House Rules Committee to stop legislation and the ability of per­
haps a dozen or t\\'o senators to filibuster a bill into oblivion. In 
the I louse, l)rocedurcs dcsio-ned to safcouard the mal'orit)'s ri£hts-

1"1 '"' . •• 

the petition device, for instance-do exist, but the customs of the 
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House and the importance of conformity to thos(' cu~to~ns prevent 
their frequent usc. In the S('nate not a simpk ma~o.nty, but an 
extraordinary one (two-thirds) is ll('eded to break a l_ddwst('.r. . 

All of these built-in de\·ices for the prot('ction ol the mmonty 
distort the responsiveness of Congress as a representat~v~ institu­
tion. They do not mean that individual cong-1-essmen lad to con­
sider the wishes of their own constituents. 1-lowenT, although 
most individual congTessmcn arc likely to be eagerly responsive 
to strong opinion in their own constituencies, th('y have no sure 
way of knowing what the majority wants them to do. And usually 
the majority has no opinion on a particular legislative matter. 
The representative's responsiveness, therefore, is likely to reflect 
a minority opinion, especially that of a minority which by its 
electoral or financial support can affect his chances for reelection. 
(He also responds to other pressures, internal and external, as we 
have seen.) 

Responsiveness to ephemeral public opinion, however, is not 
the central test of representative government. The real touchstone 
is responsibility-the power of the people to hold the legislators 
responsible for everything they do in Congress. Tools exist for 
making individual representatives answerable for their actions: 
for example, the existence of organized criticism by the opposition 
party and the publication of congressional voting records on se­
lected issues. ll u t once again, congressiona 1 proceclu re tends to 
make the lines of responsibility indistinct. A bill which you, a 
citizen, want to see enacted is introduced in the Senate and re­
ferred to a committee. It dies quietly behind the closed doors of 
the committee room. \Vas your senator responsible for its demise? 
You have no way of knowing. \Vhen the House is considering a 
measure, an issue of great importance to you arises in the form of 
a proposed amendment. If the amendment is killed in the com­
mittee of the whole, you don't know whether your representative 
voted for it or against it, for there are no roll call votes taken in 
the committee of the whole. Likewise, all too often, when the 
House passes a bill, newspapers report only the roll call vote on 
its final passage. You are pleased to read that your representative 
voted as you hoped he would, in favor of the bill. What you don't 
realize, unless you peruse the C:o11gres.1ionrd Rf'conl. is that on the 
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semifinal ndl call he ma\· ha\"C ,·oted in fa,·or of a motion to re­
commit the hill. to doom it to ohli,·ion .. -\ fourth procedural ob­
stacle to holdin~ your congressman responsible is the conference 
committee. with its nH·et in\.!S held in strict pri\·acy and its often 
important decisions buried in obscure reports. 

It would still he possible to hold Congress and cong-ressmen 
continuously and ellecti,elv responsible if tite majority party in 
Congress could hasc its canqn ign on a speci lie program and. when 
in office. put that program into dl'cn. For instance. if a party's 
platform consisted of one simple promise to reduce the income 
tax. and the party gained a clear majority in the House and Sen­
ate hut for t\ul years failed to cut the tax. at the next cong-res­
sional ekctions the peop'c could register their disapprm·al of 
such a breach of promise hy \·oting for the other party's candi­
dates. This. IHl\\'l'\Tr. docs not happen. Our constitutional and 
political system keeps it from happening. There arc two constitu­
tional imp(.'(liments to the creation of rcspnnsihle national parties: 
the separation of powers and federalism. The separ:1tion of pow­
ers make it possible for one party to win the presidency while the 
other gains cont ro I of Congress. as ha ppcned in 195(). \ Vh ich 
party, then. is to he held responsible for the adoption of a legis­
lati\'c program or the failure to adopt one? As we shall see in 
more detail in the next chapter. the President has come to be 
looked upon as a leg is Ia tin' leader; and at the very least he has 
the power to n·conmH'tHI legis !at ion and veto bills. He shares the 
burden, then. "·it h Congn·ss: and if he is of a party different from 
that of the congTcssional majority. neither party can be held fully 
responsible for what happ~ns.:; The federal system leaves each 
state in control of its share nf the national electoral machinery: it 
determines who may vote and what the nominating process shall 
be. This means that no national authority can deny a particular 
party label to a candidate who repudiates the party's program. A 
national party platform may pledge the party to promote racial 

G Poliricians ha\·e hC'en sucTessfnl, ne\'erlhckss. in persuadin~ the voters ro blame 
one parrv when dilfcrl'nt parrit•s conlrol dill'erent branches. The Democrats. though 
cmtlrolling the Honse !'or most or the last two years or a Republican President's 
term. fixed the blame lor thl' depression 11n President Hom·er. Cmwerseh a Demo­
cratic l'residenl, Harn Tmman, won reelection hy his criticisms of a Republican 
Congress, which he dubbed "lhe second worst Congress in history." 



404 I The Organs of Government 

desecrre!!<ltion, hut under the laws of Alabama. say. the party's 
0 " 

nominee for the Senate can st iII be an ardent st·~ reg at ion ist. 
This leads us naturally to the other reason why it is so hard to 

enforce legislative responsibility on a party basis: namely. the 
nature of the parties t hemse I n·s. Each of t hc111. as we saw in 
Chapter 10, is organizationally a lome kclnatiotJ. :'\:either is a 
disciplined national unit. Both attraC'l the allegiance of people 
whose views on public i~SII('S clifkr widely. Tl1cir programs arc 
necessarily vague. And if thne \\TIT a clear-cut. rccogni1ecl Demo­
cratic pro,r.,rram in Congress. many lknHHTat ic 1 ongtTSSJHt·n would 
feel free to ,-ore against it: likewise \\·ith a Rq>tthlican program. 
Therefore, it would be unrealistic automatically to !tole! an entire 
party responsible for what Con!_!,ress clol·s or fails to do. It would 
be both unrealistic and unfair to punish a singll' !Tprescntati,·e 
for the shortcomings of his party's legis !at i\ l' pcrformann.·. Party 
leadership, as we han· Sl't:ll, has considerable dkct on how con­
gressmen vote, but it is only one of a nt1111bcr of compel itors for 
influence. 

Legislative decision-making has so•netim(·s been pictured as the 
product (11sually in the form of a compromise) of a struggle be­
tween organ izcd groups, i nsicle a ncl out siclc Congress. The con­
testants are different from one contrm·(·rsy to the next. They 
form alliances to fight on one issue. clill"nent alliances to fight on 
others. The groups speak for po\\"l·rful interests and <HTomnwdate 
their strategy to the politicians' demands for partisan ach·antagc. 
This is too simple and rough a picture to be cotnplctely accurate, 
for it gives too little \\Tight to historic party attitudes, the influ­
ence of congressional leaders, and the purely indi,·idual factors of 
personal conscience and pl'rsonal likes and dislikes. There is 
enough truth in it, ho\\'C\'('1", to remind us of the great difliculty 
of realizing the ckrnonatic goal of ha\'itw re))J"('S('Jltat in.·s answer-

~~ n 

able to and held responsible hy the people. The harder it is justlY 
to fix responsibility on the majority party or on a single repre­
sentatiH· the more distant seems that owtl ' n c . 

Proposals for Change 

Three an·nues of rdorm ha\'e bc<'n sugg<'stccl as roads to en­
hancing congressional responsibility ancl thnchy approaching the 
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ideal of what a dt•mnn;l! ic rqmhlic should be. The first and least 
significant is internal rcorganitation within CongTess itself. If the 
rdormers meant lmsines". of course. they would try drastically to 
change the apporr ionmcnt system and abolish the de,·iccs which 
obstruct majority action. Instead. tht·y han' concentrated on such 
alterations as wen· t·mhodinl in the I.cgislati\'e Reorg-anization 
Act of 1 !I·Hi-t he enactment of which. incidentally, was a remark­
able achit·n·Jm•nt in ,·ie\\· of the reluctance of congressmen to 
change any of tht· cstahlishcd institutional peculiarities of Con­
gress. That I ~llfi statute sought to make Congress and its acti\·ities 
more n:sponsihlc (or at least more understandable, and without 

Fi lzpal rirk in t ht• St. l.ouis l'o.•t-DisjJa/rll 

Our three-party system in Congress 

As we know, \'clling in Congress c1nnoL he :ukquatdy explained 
in tenus of parry alfiliation. 1'\l'\Trlhl'less. it was true before this 
cartoon was dr:n\'11 in l!ll!l. and is tl'lll' still. that imponant roll­
calls relic< t a fairlv cousistt'llt :dliaiHl' bt't\\Tt'n man\· scauhcrn 
D<"monats and ma.ny Rcpuhlitalh-an alliamt· porrraycd as the 
\\'l'ird :1nimal at thl' right ol the pit tllrl'. 
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public understanding there cannot well be n.:spo~1sibility) in two 
ways. It reduced the number of standing committees by GO per 
cent and clarified the jurisdiction of each committee. This was a 
step toward more clearly fixing committee responsibility and re­
ducing public confusion; but it was not particularly effective, for 
reducing the number of committees did not reduce the \'olumc of 
proposed legislation, and to handle the latter scores of new sub­
committees had to be established. Second, the statute sought to 
bring pressure group activity into the full \'iew of the public by 
requiring the registration of lobbyists and the disclosure of their 
remuneration. This was helpful, perhaps, in furthering our under­
standing of congressional behavior. It ga\T some clues as to just 
what opinions or interests Congress is responsi\'e to. It did not, 
however, increase Congress's responsibility to the people as a 
whole; instead, it reminded us of the hopelessness, under present 
conditions, of making party responsibility a standard for judging 
our legislators' conduct. 

To create party responsibility has been the goal of a second 
group of reformers. As they sec it, neither Conbrrcss as a whole nor 
individual congressmen can be held responsible for the enactment 
of a particular program, and so if we arc to have responsible gov­
ernment it must be party government. In essence, they would like 
to have parties which are really committed to legislative programs 
and which can discipline their own members. Thus party conven­
tions or conferences, held more frequently than every four years, 
would adopt platforms more explicit than the customary party 
platforms today. A congressman who then voted against important 
parts of his party's program would be "read out of the party" and 
presumably denied renomination. This idea of having a cohesive 
legislative majority, upon whom responsibility can be fixed, is 
adapted from the British system. It runs up against our ingrained 
political habit of having loosely disciplined parties in which legis­
lators may respond to local pressures at least as readily as they 
respond to national party leadership. It also faces the constitu­
tional obstacle inherent in federalism-the control of the nominat­
ing machinery by fifty separate states. A party majority in Congress 
can deny its party label to any one it wants, in Cong1·ess} and can 
thus deprive him of his place on the seniority ladder; but it can-
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not pre\'eiH him from using the party label in his home state or 
district, winning the party's nomination, and getting himself re­
elected under the party's banner. 

The argumcn t for cohesi ,·e, disci pi ined parties is nevertheless a 
persistcn t one. !\ ot only docs such a party system pro\' ide the pos­
sibility of truly responsible gon?rnment; it also gives voters a 
meaningful choice at the polls, for it assumes that each party will 
develop a clear-cut program which it will carry out if it gains 
power. This need for a l)rooTam which is coherent and can be put ,.., 
into effect is l)l'l>babl)' the strono·est ar"·ument that can be made in 

~ ~ 

favor of a revision of our party system. \\'hen our great competi-
tors, the Soviet Union and China, can announce "five-year plans" 
of far-reaching effect on life in those countries, and can carry out 
those plans, we may be at a disadvantage if our government cannot 
even develop a coherent lcgislati\·e program. Americans don't 
want to trade their democracy for fi,·e-year plans. The proponents 
of party reform suggest, instead, that our government could act 
more swiftly, consistently, and farsightedly without our giving up 
democracy. They say that a system of disciplined, "prognmmatic" 
parties would make it possible for Congress to make long-range 
plans with reasonable assurance that these plans will be carried 
out. They say, furthermore, that when people know what they are 
V(Hing for-one or the other party's program-and know that if 
their pany wins, the bills which they want to see passed will in­
deed be enacted, there is more true democracy than when the 
voters are unsure of the issues and cannot count on any action 
even though their party wins a majority in Congress. 

The scope of proposals for "programmatic" parties, however, 
cannot be confined to party unity in CongTess. It must include the 
presidency. For the presidency is a position of leadership. And if 
presidential campaigns are not mere popularity contests but in­
volve policy issues, and if party programs mean anything at all, the 
President is committed to a program. The fulfillment of his and 
his party's campaign promises depends largely on CongTess. Per­
haps, then, the road to more responsible government lies in the 
direction of strengthening the President's legislative leadership­
of making his position more like that of a parliamentary prime 
minister. Suggestions along these lines have, again, been influ-
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enced by the British model. Some an~ very modest. A propos_al 
made many years ago by \Voodrow \\'ilson. for insta1_1ce. ~nd 1 ~~ 
vived by Senator Kcfau\-cr. is that ntcntbns of the Prestdcnt s_ calJl 
net regularly appear before tlH.: Congn:ss to answer qucstwns~ 
inquiries about not only cxecuti\"C action hut about the Pr~~~­
dent's lcgislati\'e progTam. (CaiJinet IIH.·mbers. of course. do 11~~ 
quently do this, not before Congress as a whole, hut IH"Iorc I louse 
and Senate committees.) Some arc extreme, requiring- antetHlment 
of the Constitution. Typical of these radical sug-gestions was one 
which would authorize the President, if Cong-ress failed to enact 
his program, to dissolve the Cong-ress and call for an immediate 
new congressional election. 

Quite conceivably, our future history may show that some or all 
of these various proposals for strengthening majority control and 
clearly focusing responsibility were timely and that failure to 

adopt them dang-erously impaired our go\Trnment's ability both 
to act swiftly and to plan for the years ahead. Our past history, 
however, militates against their adoption. Fro111 the \Try begin· 
ning of our national existence we ha\'(: shied away front the idea 
of complete control by the majority. Likewise, we ha\-e been re· 
luctant to allow one man, the Prl'sident to dominate the oo\·ern· ' .-. 
ment. l\:ot all Americans arc convinced that "j)Hwrammatic" .-. 
parties, sharply opposing each other, ,,.rJuld bl' good for the coun· 
try: a century ago, when the major panics did ofkr a clear-cut 
policy choice, the losers would not abide by the decision at the 
polls and the result was civil war. Finally, there is the familiar 
argument against all change: for nearly a hundred years we ha\·e 
got along pretty well under our present system, haven't we? It has 
its imperfections, but any alternative might ue worse. The shorr­
comings of Congress in terms of responsiveness to public opinion 
and majority responsibility have not aroused widespread dissatis­
faction with the institution of Congress itscl( or with the incoher­
e~ce of our present political parties. Most people, apparently, are 
either unaware of them or are ready to put up with them in the 
belie(' that they neither imperil the nation nor seriously deviate 
from the fundamental principles of democracy and representative 
go\'ernment. 

Some thoughtful obserYers go further than this. They rejoice in 
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t~te very things which seem to fall short of the democratic ideal. 
l·or, they say. frt't' g<l\lTilll1l'llt demands first of all consensus­
a willingness on the p;trt of \irtually all the people to obey the 
rules. The not ion of fierceh· contendino· l)rO!..!.Tammatic parties . ,:-, "---" 

~nd unified lcgislatin· majorities makes them shudder. To them, 
ll seems to portend oppression. disunity. and finally that paralysis 
of gon.Tnntent \\·hich k;tds to dictatorship. Too zealous an insist­
ence on conforming to a "pure" democratic model can lead only 
to the destruct ion of "·hatenT demotTacy we do han·. So, they say, 
it is a fortunate thing· that our patties embrace all shades of opin­
ion and cannot with assurance promise to put a progTam into 
effect; it is well that the party battle is only one factor in con­
g-ressional law-making. and perhaps a minor one at that. (In I ~)57 
and l~J5X on more than half of all roll calls in House and Senate, 
most Democrats and most Republicans combined with cac!t other 
to form a large m-er-all majority.) It is good. they say. that policies 
arc formed in a st rug·glc bet ween many different interests, a strug­
gle which ends in compromise. l T nclcr such a system, go,·ernment 
can govern because people will allow it to gm·ern. The nation can 
stay united and internally at peace. The democratic model, so the 
arg-ument runs. can remain as a kind of sun, brightening our 
understanding and warming our efforts to build a free and some­

what democratic society; hut we had better circle it in wide orbit, 
for if we get too close to it we shall be consumed. 



The Presidency 

The President of the U~ited_ States_ is the nation's chid diplomat 
and the commander-m-cluef of Its armed forces. Because for­

eign policy is today a matter of life or death for whole peoples 
if not of all mankind, and because the United States is the most 
powerful nation of the free world, the President's primacy in for­
eign policy makes the presidency the most important oflice in the 
country and one of the two or three most important in the world. 

It was not always thus. Most of the time for a century (1814-
1914) our international relations were of secondary interest to 

ourselves and of very little significance to anyone else. During that 
period we had numerous Presidents who did not try to be national 
leaders. And when, near its end, Woodrow \Vilson prophetically 
described the presidency as the "vital place of action in (our) 
system," he was not thinking particularly of foreign policy. Rather 
he was advocating presidential leadership of Congress in matters 
of domestic legislation. In 1913 he put his precepts into practice, 
presenting a legislative program to CongTess and actively pushing 
it to enactment; twenty years later, Franklin D. Roosevelt did the 
same. There emerged a popular image of a "strong" President, 
meaning one who went beyond the mere words of the Constitu­
tion and used all the power and influence at his command to get 

410 
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CongTcss to pass the hi lis he proposed. By 1952, if not before, it 
seemed that, at least in peacetime, legislati\·e leadership was the 
central task of the presidency and that Presidents would be judged 
by their performance of that task. 

The emphasis, howe\'cr, was to some extent misplaced, for by 
1952 it was partially out of date. \Ve can grant the great signifi­
cance of the presidency in terms of the making of domestic policy 
through the persuasion of Congress or by executi\·e action and 
still realize that, in the age of the hydrogen bomb and the inter­
continental ballistic missile, responsibility for foreign policy over­
shadows everything else in the \Vhite House. That modern 
Americans instinctively grasp this seems apparent from the \'Oters' 
behavior in 19!ili. \\'hen he came to ollice in 19:1:\, President Eisen­
hower, unlike \Vilson, Truman, and the two Roosc\·elts, had no 
liking for the notion of a "strong" Presidency. Theoretically he 
Prefcned the old idea of ConoTess orig·inatinn· the laws and the 

b '-' ~ 

President carrying them out; as a practical matter, he could not 
turn the cluck back that far, but in his fu·st term (as in much of 
his second) his legislative leadership had been desultory and com­
paratively ineffective. Dissatisfaction was evident when in 1956 the 
voters elected Democratic majorities to both the House and the 
Senate: yet simultaneously they reelected Mr. Eisenhower by a 
very large marg·in. \Vhy? Because we were at peace, and people 
believed that our best bet for staying at peace lay in Mr. Eisen­
hower's continued presence in the \Vhite House. (And if war 
threatened, as it did must ominously the weekend before Elec­
tion Day, then as a great general he was the best bet for wartime, 
too.) Admittedly other reasons played a part in both Eisenhower 
victories, but in 1952 the most effective sentence in his campaign 
was his foreign-policy pledge: "I will go to Korea," and the 1956 
result seemed clearly to show that while Republicans in Con­
gress were blamed for domestic ills, the question of choosing a 
President turned on considerations of international relations and 
national security. 

We will begin our study of the presidency, then, with a look at 
these roles of chief diplomat and commander-in-chief. But we 
must realize that even these roles would be less significant were it 
not for the importance of all the other parts which a President 
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must play. To some extent, at the n:ry least, he must b~ a legis­
lative leader, for foreign policy often requires congn:sstonal co­
operation. To be most effective with CongTcss, he must opcratc, 
too, as the leader of his political party. C:ong-t-css has dclcgat~·d to 
him considerable authority to manage.: scgmcnts of the natlot_lal 
economy. The Constitution makcs him the hcad of the cxccutn·c 
branch. And in addition to all of thcse responsibilities. Ill' has the 
ceremonial duties of "chid of state," and stands bdot-c his coun­
trymen and the world as the liYing symbol of a !t-ee peopk. These 
are not all completely scparate parts, cach to be played in a ditfcr­
ent costume on a different stage.:. They arc all presidential func­
tions. Each adds to the cfl'ccti n:ncss of t hc others. Power in 
matters of foreign policy enhances a Prcsident's influence with 
Congress, and, vice versa, his skill in leading C:ongn:ss adds to his 
effectiveness in foreign affairs. Conversely, a Prcsicknt who fails 
as a chief executi\·e (by, lor example, appointing crooks to high 
office) finds his influence diminished all across the board. But in 
the dangerous world we Jive in, it "·ottld take abysmal failure in 
the \.Yhite House to deprive him of his predominance as the chief 
of foreign policy. The Constitution, the nation's history, and the 
inexorable demands of the present and the future all force that 
great responsibility onto his shoulders. 

NEGOTIATOR IN PEACE, COMMANDER IN WAR 

Foreign policy is aimed at the satisfaction 0 [ "national interests" 
through dealings or other contacts with loreio·n countries, with 
full protection ,to the nation's physical security:..,In the past, it has 
bee~ f~rmed out of an amalgam of private economic interests, 
p_atnotlsm, idealistic adherence to general principles, and calcula­
tlOns of how best to prevent or avoid disastrous \\'ar; the last of 
t~ese is probably the most important factor now. It has been car­
ned out mainly throLwh diplomacy (the ne(rotiatin(r of agreements b n n ,.., , 

etween governments) and war when negotiations fail. \Var has 
often_ been thought o( as the result of a failure of diplomacy. This, 
certamly, would be true of a major atomic war now. In the past, 
however, war has often been an extension of diplomacy. a cal­
culated pan of foreign policy itself. Foreign policy has aimed at 
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pn.·vt·nt ing war \\ hidt would be disastrous. hut not war which 
might he \\'Oil at cotnparatin·ly lillie cost. In our o\\·n history. the 
wars \\·ith both ;\Jt-xico and Spain \H'H~ entered by deliberate 
choice of the policy-makns on the correct assumption that they 
\\'Ottld not bring ruin to the United Statt•s. The same is true of the 
\Var or I HI~- except I hat the optimism of the "war-hawks" on that 
occasion was not wholly justified. In n·tcnl years the stakes have 
risen. For us. now. tht·v an· nothing less than physical and national 
sun·i,al :utd the maintt·nance of indi,·idual freedom and self­
go\·ernmt·nt. Tlte arctJ;t has widened, including all the world all 
the time (where we used to worry occasionally about Great Britain 
or \'etH.·zuela) and 1 he tools ha\'l' come to include financial aiel to 

other nHmtrit·s. the institutional mechanisms of the l 1nited Na­
tions, and the It'< lllliqut·s of persuasion beamed at the ''uncom­
mitted" peopk of the world. 

In making and earning out .-\mnican foreign policy, the Presi­
dent is I he prime monT. The Constitution is not explicit about 
his peacetime role. except for those brief provisions which au­
thorize him to appoint and reccin· ambassadors and to make 
treaties with the a<h·ice and consent of the Senate. Yet the Su­
preme Court has referred to the "pm\'tT of the President as the 
sole organ of the fedtTal o·onTnmcnt in the field of international . ,-, 

relations" 1-an O\'tTstatemt·nt. perhaps. in Yicw of Congress's 
necessary functions, hut a reminder that among nations, our gov­
ernment must SJ)Cak with one Jcn·itimatc. oflicial Yoicc, and that 

n 

voice is the President's. 
Presidential ultcrances purporting to speak for the nation began 

early. In I 70:~. as war broke out bet\\'Cen Great Britain and reYo­
lutionary France. President \\'ashington issued a Declaration of 
Neutrality. Thirty years later came another historic presidential 
statement of policy-the J\Ionroe Doctrine. Our own century has 
seen the promulgation of the "Open Door" policy in China, \Vii­
son's neutrality proclamation in I0H, the Truman Doctrine of 
containment of' communism in the eastern J\Iediterranean, and 
Eisenhower's commitment of the nation to the defense of Formosa 
and (less unequivocally) the islands of Quemoy and l\Iatsu. The 
-----------

I U.S. l'. Curtil.\·ll'right J·:xjwrt CorjJ., 299 ll.S. 30·1 (I!J:IG). 
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Constitution, of course, gives to Congress the sole po\\"Cr to clccla~·e 
war. Yet the "Doctrines" among the examples just gi\'t~l1 arc lil 

effect presidential pledges, not cont,rressional decisions, ~o go t_o 
war under certain conditions; and neutrality proclamatiOns ate 
virtual pledges not to go to war, at least unless the circu_mst~nces 
change. Thus the President can, and docs, take steps whtch m ef­
fect tie Congress's hands, for his commitments arc those of the 
United States and to meet them is a matter of national honor. On 
the other hand, under the Constitution Cont,•-rcss can, and does, 
have a considerable negative impact: not so much in its authority 
to declare war as in the Senate's right to reject treaties and in the 
congressional power of the purse. 

Treaties and Executive Agreements 

Congress has no formal authority to make commitments to other 
nations, but, though seldom exercised, the Senate's ncgatiYc power 
-or, rather, the power of one-third plus one of the senators pres­
ent and voting-to disapprove of a treaty is a severe limitation on 
the executive. The classic example of senatorial rejection of a 
major treaty is, of course, the defeat of the Versailles Treaty at the 
end of \Vorld \Var I. President \Vilson brouaht that document 

0 

back from France in the summer of 1919 to find bitter opposition 
arising. The treaty included the Covenant of the League of Na­
tions and would have made us a member of the League; it also 
contained provisions which were displeasina to various nations 

. 0 

and thetr equivalent "national origin" interest groups in the 
Unit:d States. \Vilson's own actions-his public request for the 
electiOn of a Democratic Congress in 1918 and his failure to in­
clu~e any prominent Republican on the delegation which accom­
panied him to the "peace conference" in Paris-made it easy for 
the Republicans to claim that the President had made the treaty 
a P_arty issue. They seized on it, in partisan fashion, as an issue 
Which could be turned to their advantao-e· and eventually the 

0 ' treaty was rejected by the Senate. 

The lessons of that debacle have not been forgotten by later 
~r~si_dents. They realize that any major treaty may well be doomed 
If It Is presented in partisan guise, for Senate approval requires a 
two-thirds favorable vote, and the minority party is almost sure to 
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hold at least one-third of the Senate seats. They understand, too, 
the imr)ortance of l>rinoin•r influential senators into consultation 

·"'-' ,:-, 

and, if possible, into the \-cry negotiations thcmsch·es, before any 
treaty is ag-reed upon. The political ground\\·ork must be laid 
very carefully, as it was by President Roosevelt in planning the 
steps that took us into the llnited Nations and by President Tnt­
man before submitting the :'\orth Atlantic treaty to the Senate. 
Clearly the President is responsible for originating treaties, 
whether he conducts the nenotiations himself or, as is more usual, 

" that task is entrusted to his sccrl'lary of state; but equally clearly 
the omnipresent possibility of Senate rejection dictates the Presi­
dent's preliminary tactics and influences the nature of the treaty 
itself. 

\Vhcn an international anTeement, to be reall)' effective, de-
" pends on later legislative action by Congress-as, for example, the 

passage of an appropriation act-common sense makes it desirable 
to formulate such an agTecment as a treaty. A President would be 
in a poor position to ask for congressional legislation to carry out 
an obligation which had not first been approved by the Senate. 
\Vhen such legislation is not immediately necessary, however, or 
where Congress has already indicated its acquiescence, formal 
treaty-making can be dispensed with. The President can, instead, 
make an exec 11 I ivf~ ag u~c nw 11 t "·ith another country or countries. 
This is just as binding- as a treaty and docs not require senatorial 
approval. The "Open Door" policy, referred to above, was em­
bodied in an executive agreement with China; the establishment 
of formal relations with the Soviet Union in 1933 was accom­
plished by an executive agreement; and the "destroyer deal" of 
1940, when President Roosevelt "traded" over-age destroyers to 
Great Britain in return for the rio·ht to establish bases on certain 

0 

British islands, was an executive agreement. In the last quarter-
century the great majority of our binding arrangements with other 
governments have taken the form of executive agTeements rather 
than treaties. l'vlany of these have been authorized by Congress, 
especially those concerning "reciprocal" tariff policies, but others 
have been purely executive acts, based not on any power delegated 
by Congress but on the inherent powers of the presidency itself. 

The Constitution makes treaties the "law of the land," and the 
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Supreme Court has held that executive agn·cments ha,·c the sa1~1e 
high status. Furthermore, the S11pn:me Court has held that Lreattes 
and executive a<rrcements can deal \\'ith mattns wl1ich the Con-,., 
stitution does not expressly delegate to C:ongrcss-tnuldincd sub-
jects of national concern. (Some critics say that such subjects, 
being undefined, are resern:d for stale action by the Telllh 
Amendment.) The range of pn:sidential power is, therefore, very 
I-,rreat. So great is it, imlccd, that. in the I !F,O's a serious tnm·e was 
made to limit it by amending the C:onst itut ion, and a \'l'rsion of 
such an amendment, originally proposed by Senator John \V. 
Bricker of Ohio, fell only one vote short of Senate acceptance. 
The Bricker amendment was aimed in part at making executive 
agreements effective within the United States only with congres­
sional approval. 2 The objec:Lions to it were based on principle and 
on realism. The principle was that the President sho11ld and must 
have a free hand in foreign policy: in a world where c\·cry relation­
ship with other countries may be a matter of national survi,·al, 
and when instantaneous action may he vital, the country must have 

a single leader with full power to speak in its name and to direct 

its action. To this principle of presidemial supremacy in foreign 

affairs can be opposed, of course, the principle of gm·ernment 

through representati\'(~S: after all, the Constitution itself reserves 

to the CongTess, not the President, the po\\'er to ckclare war. But 
there is a less adequate answer, if any answer at all. to the realistic 
argument that Bricker amendment or no Bricker amendment, the 
President's actual power is such as to commit the nation irre\'O· 

cahly when he wishes to do so. He holds this ultimate power chiefly 
because he is commander-in-chief of the armed forces. 

Commander-in-Chief 

Assuming correctly that George \Vashington would be the first 
President of the United States, the framers of the Constitution 

:! Another ol>jcctin~ of the 1\rickt:r Amendme1ll was to prohibit treaties which 
\\TIT inconsistent ,,·ith the resen·ation or stale discretion in the Tenth :\mendmcnl. 
The Supreme Court has held that despite the Tenlh AnH'ndment, a trcatv can 
:111thorite the federal go,·ern men t to do things not del ega t cd to it hy Art ide I, 
section H. Mi.1muri 1'. 1/ol/and. :!:i~ U.S. •IIG (1~):!0). That case upheld a treaty for 
tl1c protc·c tion or migratory birds, a matter which the Court had held to he beyond 
1 he scope of Congress's power. 
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may have imagined him leading the army in the field when they 
agreed to assign the duties of commander-in-chief to the presi­
ckncy. llo\\·cnT that may he. that clause has become a landmark 
in the history of free gon·rnment. It placed a ci\'ilian ollicial at 
the head of the armed forces of the nation. No President. in ofllce, 
has cn.T worn a military uniform. Experience in many countries 
has shmn1 that a chid of state who is also a military ofllccr may 
easily become a tyrant. "·ht·n·as a gonTnment headed hy a civilian 
who docs not command the militan is ripe for a coup d'etat. In 
contrast. wt· han· made the presidency a ci\"il nflicc. yet endowed 
it \\"ith ultimate authority mTr the military. Cenerals ha\·e occu­
pied the \\'hitc I Ioust·-\\'ashington . .Jackson. Harrison. Taylor. 
(~rant, Eisenhown-hut t·n·ry nne of them sa\\" the presidency as 
a ci,·il ollicc. They did not seitc additional power for themseh·es 
through their control of the armed might of the nation. 

Nn·enheless. the power granted by the Constitution is sullicient 
to strengthen the predominance of the President in foreign affairs. 
It is of first importance in war; it can also shape international 
relations in time of peace. The wartime responsibilities of a com­
mander-in-chid arc. of course. almost unimaginable, putting a 
crushing weight on the hack of e\Tll the strongest President. Con­
sider the Presidents in the three <rreat wars \\·hich the United ,..., 

States has fought-l.incoln. \Vilson. F. D. Roose\-clt. Take a look 
at their l>icturcs "hdorc and after." The lono·est fnreit!:t1 war in t"t .... 

which we han· been engag-ed was \\'oriel \\'ar II. and in that strug-
gle, ahm-c all others. foreign policy considerations \'icd for atten­
tion \\'ith purely military plans. Our commander-in-chief had to 
win the war. but he also felt responsible for developing stable 
conditions of peace after the Yictory. The strategy of the "'estern 
Allies against Nati (;ennany was aimed not only at the military 
defeat of Hitler, hut also at the perpetuation of a \\·orkable accord 
with the Soviet Union and the prevention of SoYiet domination of 
Europe. These two political aims \\'ere. of course. hardly com­
patible. The hope of creating conditions which would a\'ert 
evenwal strife bet\\·een the \Vest and Russia led President Roose­
velt to emphasize the first of them, ,,·hereas the British prime 
minister, \Vinston Churchill. uro·ed an Anl!lo-.-\mcrican recon-t"'1 .._, 

quest of southeastern Europe in the hope of achie\'ing the second. 
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· · . · ·t ·. 1 ly 1' 11 ,·olved with M1htary strategy, m other words, was mex nca J 

foreign policy. . . . 
The far-reaching impact of the President's military decisions IS 

most dramatically illustrated by two made by President -~ruman. 
The first was to drop the atom bomb on t\\"O Japanese C1~1es. The 
second was to "keep the secret" of the bomb from potenually hos­
tile powers and also, unless careful controls \\"ere imposed, from 
the United Nations. The bomhing of Hiroshima and 1'\agasaki 
was urged upon the President on military grounds, and the subse­
quent policy of secrecy on the basis of its making the United Statc_s 
unassailably powerful. Hindsight raises questions ahout these deci­
sions, in terms of the first one's effect on the moral position o[ 
America in the present struggle to win men's minds to the cause 
of freedom, and the second one's futility. \Vise or unwise, they 
made history-and they were the commander-in-chief's decisions. 

Mr. Truman made other historic decisions as commander-in­
chief. When West Berlin was blockaded in 1 ~HS, he refrained 
from sending ground forces to its aid but directed the air force to 
fly supplies to the beleaguered people. \Vithin a few hours o[ 
hearing the news of the invasion of South Korea in 1950, he or­
dered American fighting men into action. l-Ie did this without 
consulting Congress and despite the cautious reaction of his secre­
tary of state. Right or wrong, it was the action of a strong Presi­
dent, committing the nation to a course of action which he 
b_elieved to be required by the circumstances and by our obliga­
tions as a member of the United Nations. In each of these 
instances, foreign policy and military considerations were inter­
woven: the President had to interpret the nature and extent of 
our national commitments to our a11ies, the UN, and the people 
of West Berlin and South Korea, and weigh the risk of all-out war 
and ~he chances of military victory. 
Wn~out sending troops directly into action, other Presidents 

m their capacity as commander-in-chief have brotwht about situa-. ~ 

twns where war was inevitable or frankly risked. President Polk in 
1846 ordered American soldiers into territory claimed by Mexico, 
after relations between the two countries had been severely 
strained by their differences concerning Texas and the admission 
of Texas to the Union. Polk expected that the Mexicans would 
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fight. They did; by the time Congress was asked by the President 
to declare war, thL' shoot ino· had berrun. In 1955 President Eisen-

~ 0 

hower felt it prudent to ask Congress to pass a resolution confirm-
ing American intentions to ddend Formosa and, if necessary, 
Quemoy and 1\Iatsu; hut as our forces had long since been com­
mitted for that purpose, and the prime value of the American 
stand was as a deterrent against attack on those islands from the 
Chinese mainland, Congress felt that it had no freedom of choice 
in the matter. 1\IL'mhL'rs grumbled that the President, as com­
mander-in-chief, could dcfL'tH.l Quemoy and 1\Iatsu anyway, and 
that even though they might disagTee with his doing so they 
would have to vote for the resolution because the deterrent 
effect of the policy depended on all Americans being solidly 
united. Such objections, howe\·er, could not be raised against 
1\Ir. Eisenhower's s,,·ift decision to land American marines 
in Lebanon in 1958, for that was a commander-in-chief's action 
taken without the specific approval of Con!:,•Tess. It was a military 
order; yet it was also a foreign-policy decision, designed to check. 
Soviet or Egyptian operations (or both) in the Middle East. 

Foreign policy, then, is more than treaty-making; it can be 
made, too, by the movements of planes and ships and men. In the 
dim past, the President as commander-in-chief seldom made sig­
nificant policy decisions because, for one thing, he did not have 
much armed force to command. Now we are in an altogether 
different age. \Vhatever the commander-in-chief does or refrains 
from doing has repercussions all over the world. Inevitably our 
foreign policy is as readily shaped by the deployment of our might 
as our military decisions are detennined by our foreign policy. 

The "War Power" 

The President's constitutional duty to "take care that the laws 
be faithfully executed" occasionally entails the use of military 
force on our own soil and in peacetime: thus Cleveland ordered 
soldiers to Chicag·o in 189~J and Eisenhower sent paratroopers to 
Little Rock in 1957, in each case to support the "law of the land" 
as decided by the courts. But within our national boundaries it 
has been in time of war that presidential power has reached its 
zenith. Technically, its basis is uncertain. It stems partly from the 
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commander-in-chief's authority, but it goes far beyond the c~m­
manding of the armed forces. The presidential order re_monng 
Japanese-Americans from their homes in \\'oriel \\'ar II, (IIscussed 
in Chapter H, was an exercise of a broad "war power," and_ so 
were many of Lincoln's C:i\·il \Var decrees, including· those wlu~h 
increased the army and navy and subjected ci,·ilians wh_o chs­
couraged enlistment to the justice or military tribunals without 
the privilege of the writ or habeas corpus. These exccutin~ actions, 
to be sure, all involved military force to some degree and so wne 
related to the power of the COIJIIJlallder-in-chicf, but in the main 
they coerced civilians, not soldiers. In \Vorlcl \Var I I Franklin 
Roosevelt assumed that his "war powns" included authority to 
run the economic life ol the Ullin try. I le told ( :ongress quite 
flatly, in September, I ~H~. tl1at if it did not enact adequate price­
control legislation by October I, he \\'CHild impose price colllrols 
by executive decree. This threat (which did not have to be carried 
out, for Congress acted in a hurry) reflenecl a realization that 
modern war invoh·es not just armies and na\·ics but the whole 
citizenry, its achievements in production and its adequacy in 
distribution. 

If Mr. Roosevelt had had to act-and there is no serious doubt 
that he would have done so if Congress had failed to-would his 
action have been constitutional, or would it han· been checked 
by the courts? There can be no definite a 11 s,,-er to that question. 
Significant, however, is the fact that during a war. the Supreme 
Court has inclined to uphold the widest possible use of presi­
dential power. As we ha\·e seen, in the first cases inn>lving Japa­
nese-Americans the Court sustained cxeu1tiYe decrees which 
seemed to many Americans not only to lack any constitutional 
foundation but actually to violate specific constitutional prohibi­
tions. The Supreme Court did set aside I .incoln's order that 
civilian objectors to enlistment should he court-martialed and 
denied the. privilege of habeas corpus, in areas "·here the civil 
courts were functioning, in I~x Parte Millip,an, ,l \\'allace 2 (IRGG); 
but, significantly, this decision was not made until after the war 
was over. 

\Vhen there is no declared war going on, the f!Uestion of the 
extent of the President's "war power" is less clear. During the 
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fighting- in Korl'a, which was a "police action" by the United Na­
tions in which manv .-\ml'ricans "·en· clving. a steel strike impeded 
the production of ;nalt:l-it'/ for our an~ll'd forces. In April, l!l!i~. 
while Congress was in session, President Truman ordered his 
secretary of c11mmtTce to seitt• the steel mills and resume produc­
tion, the strikns ha,·ing indicated their willingness to work for the 
gm·ernmcnt. The Supreme Court promptly held that the order 
exceeded the Presidt·nt's authority and was im·alid, in l"oullgs­

lown Sht't'l and Tuht· Comj)(III_Y ·u. SmL')'t'1".:1 hut three justices pub­
lished their \·igorous disagn·ement with this decision. The 
Youngslmt•H case indicated that cwn with fighting going on, 
there were limitations to the .. ,\·ar power" in its extension to eco­
nomic actidtics, despite the close relationship between industrial 
production and military ,·ictorv. Yet it is reasonable to wonder 
whether the Court \\"<>tlld han~· decided against the President if 
the war had been of the mao·nitude of \\'oriel \\'ar II or if Con-:-. 

gress had not been in session when the President acted. The fact 
that Cong-ress \\"as sittincr and could ha\·c been asked to l)ass a bill ,, ,..., 

authoriting tht sciture made the President's order appear to be a 
usurpation of the il'gislati,·e function: it might ha\'e seemed. in­
stead. to he a justifiable anion to san:- the cmmtry (like Lincoln's 
orders increasing the army and navy in lH61) if Congress had not 
been in session. 

The Role of Congress 

Despite rare judicial setbacks, the President's leadership in time 
of war has been fairly consistently confirmed by Congress. Al­
though he \\·as later harassed by a critical Congress, Lincoln's swift 
mo\·es in I Rli I were later "ratified" by nmgTessinnal action: so. 
in effect, was Truman's undeclared \\·ar in Korea. Roosevelt's 
threat to rule by executiYe decree produced legislatiYe results. 
There have been occasions when congressmen could safely chal­
lenge the President in wartime-wiLness the Yigorous criticism of 
Polk during the Mexican \Var, a congTessional altack in which 
young Representati\'e Abraham Lincoln joined. And still today, 
if the fighting docs not seem to jeopardize the national security, 

3 3'13 u.s. 5i9 (1952). 
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the President's conduct of it may be seriously questioned. \\'hen 
President Truman removed (;eneral .:\Jac:\nhur from his cm~l­
mand in Korea, there was plenty of con~rcssional c.rir icism: In 

fact, 1\tlacArthur was invited to address a joint session of the two 
houses of Congress and was welcomed as a hen). Yet the significant 
thinrr about tl~e MacArthur incident is that, despite the General's 
glan~or and eloquence and the contrasting unpopularity of the 
Korean \Var, Congress in effect confirmed Truman's decision. In 
the atomic acre there is little room for political arg-ument over the I") • 

conduct of a war. The responsibility must he centered in one 
place, in one commander. That place is the \Vhite I louse and that 
commander is the President. 

But what about the conduct of internal ion a I relations when 
there is no "shooting war," but, instead, a ceaseless economic and 
ideological conflict with unfriendly nations, a conflict which might 
at any moment develop into armed strife? Such a situation was 
unknown to us before I !HG, but it is here now and seems sure 
to continue for many years to come. In this kind of a world, can 
~he President prudently be checked by the people's representatives 
tn Congress? In time of crisis, many a congressman feels that it is 
his patriotic duty to support the President-and we live in an era 
of perpetual crisis. Even so, however, there are degrees of crisis. 
Congress may feel that it must vote for whatever the President 
demands, for the sake of national unity, in moments when war 
seems immediately in prospect, hut is less bound to follow the 
President when war is less imminent or when the presidential 
r:commendations do not clearly point to military action or na­
tiOnal survival. There was a difference, for example, between 
Eisenhower's request for a free hand to defend Formosa against 
attack and his request for large appropriations to give military 
and economic aid to the free or "uncommitted" nations of the 
world. The first was presented as a matter of instant military 
necessity, when Quemoy and Matsu were already being shelled 
and some American forces were on those islands. The second was 
a matter of long-range economic policy, which might or might 
not be vital to the continued influence and power of the United 
States. And on the second, Congress felt free to criticize, to modify, 
even to reject the presidential demands. 
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In foreign policy matters, then, the President must still reckon 
with Congress. I I is primacy is recog11ized and his influence is 
great; yet the success of his leadership remains in considerable 
degree depenclen t on congressional appro\'al. To be the leader of 
the nat ion in in tern at ion a I affairs, he must also be a leader of 
Congress. In matters of domestic policy-and the relationship be­
tween clomcst ic and foreign policy gets closer every day 4-the 
need for him to play the role of lcgislati\·e leader is equally clear 
and decidedly more clilllcult. His part as "chief legislator," there­
fore, requires our careful examination. 

THE CHIEF LEGISLATOR 

The President is a legislator in two ways. First, he participates 
in the lcgislati\'e process-not as a member of Congress, to be sure, 
but as a political leader whose position carries more prestige and 
potential influence than that of any congressman. Second, he 
"makes l;m·s." In the field of foreign policy, as we have seen, he 
makes treaties and executi\'c anTeements with other nations, and 

~ 

these become the law of the land. In an endless ,·ariety of domestic 
matters, from price supports for farm products to the rules for 
allocating graduate fellowships. he issues executi\'e orders or his 
subordinates promuhatc rcrrulations: these too are the law of the 

l> t") 

land. True, a treaty (though not an executive agreement) goes 
into effect only with the Senate's appro\'al. True, too, that the 
rule-making power is granted by Congress and is limited by condi­
tions with which the cxccllti\'e branch must comply. The Presi­
dent, in other words, is by no means a dictator. All his legislative 
influence is but one factor in what CongTcss does; all his rule­
making power (at least concerning domestic policies in peacetime) 
is given him by Congress, and what Congress gives it can take 
away. Nevertheless, no other individual has as much legislative 
influence and power-if he wants to use it. 

4 The economic power of the United States in the world may depend in good 
part on its economic stability and prosperity at home; its ideological influence, 
especially among the majority o[ human beings who arc dark-skinned, is affected 
by its own policies concerning human rights. 
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As a Leader of Congress 

The authority gi \'(:11 to the President by the Const i tt.tl i~m in 
dealing with CongTess is often spoken of as if it wen: \Try lumtcd­
he can "merely" make "recomme11<lations from time to time" and, 
when he sees fit, disapprr>Ye measures passed by Congress. Th~re 
has always been g-reat latent force, howen:r, iu this authonty. 
\Vhen the President speaks to other countries, he speaks ''[or the 
nation"; it is understandable, then, that many people think that 
'vhcn he addresses the Congn:ss he is again speaking- "for the 
nation." The more sophisticated ohst-rn-r may hclien: that the 
President's recommendations arc essentially those of a party leader: 
but if so, then once ag-ain they h;l\-c ex 1 ra weight, for they commit 
his party to a program and summon his fellow partisans in Con­
gress to fight for that program. 

"Ttu Bt; :-.: 1·: OF Til 1-: P EOPI.E." The President is the one official 
(aside from the Vice-President whose office is Yirtually powerless) 
who is elected hy all the people. I lis constituency is nation-wide. 
The local pressures that heat so fiercely on congressional doors arc 
less direct, or at least more diffused, when they reach the \\'hite 
House. Their impact is reduced by their \'cry number and hy their 
tendency to cancel each other out. :\Iany people assume, therdore, 
that when the President speaks, he speaks for all the people. Presi­
dents themseh-cs incline to assume this. After all, in intnnational 
affairs the President's word is the word of the nation; why not in 
all domestic concerns as well? So there is nothing startling in e\·cn 
the somewhat mystical description of the presidency offered long 
ago by \\'oodrow \\'ilson: "A nation is led by ... a man [to whom] 
the voices of the nation ... unite in a sino·Je meani1w and l"C\'eal to 

n n 

him in a single vision, so that he can speak what no man else 
knows, the common meaning o[ the common ,·oice." 

Now this may not he realistic. In statistical terms, if no other, 
there may be no such thing as a "common voice." The President 
of "all the people" was actually the choice of only slightly more 
than half of those who bothered to vote. J'\e\-ertheless, the nature 
of the office, especia II y its prestige, its primacy in foreign policy, 
and its national constituency make the President's words po­
tentially more influt:ntial than any other. Theodore RooseyeJt, the 
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first nf the modnn "strong-" Presidents. described the 'Vhite 
House as "a bully pulpit." Some of his successors ha\·e used it not 
to preach to the pc11pk llll't'l'ly for their own good, but for the 
purpose of inllut'tl<'ing ( :ongTt·ss. "I will gn to the country," warned 
'Vooclrow "'ilson "·hen he feared that Congress would not pass a 
biil he "·antt'<l-meaning that he would "take his case to the peo­
ple" and count on them to persuade the CongTess to support him. 
Later he did so. and other Presidents ha\'e done the same. They 
put their case to the people in \·arious ways. The most direct 
method. no\\'adays. is the nation-wide tele,·ision speech, a succes­
sor to the broadcast "fireside chat" initiated by Franklin Roose­
\'('lt. But the President dot·s not ha,·e to go on radio or telc,·ision 
in order to he ht'ard. :\s no other man. he has access to the media 
of communication. FnTything he says or issues is news: e\·cry 
casual remark. e\'ery cardully drafted mimeographed statement. 
One of his most dfecti\'c means of <Tetlin!! his ideas across to the 

~ .._, 

people is the press conf'ercnce. a question-and-answer session in 
the "'hite I louse at tended hv "'ashinoton corresJ)Onclents of news-, ,.., 
papers, news scr\'ices. and the radio and telc\'ision chains.;• 

The \'l'I'Y fact that the \\'hite House is such a "bully pulpit" 
enhances its occupant's influence "·ith Congress. 'V~tcn the Presi­
dent takes a stand. his side of the issue. if no other. can be set 
forth in full hcf'orc the public gaze. Aclcled to the weight of his 
arguments is the g-reatness of his onice-ancl. in some instances. his 
personal popularity as well. No one else has such a chance to mold 
public opinion. and it is to public opinion that congressmen ulti­
maLely respond. 

Nevertheless, the President cannot command; he can only try 
to persuade. lngTainccl partisanship and the deeply felt interests 
of pressure gnntps arc sure to pn>\'ide resistance Lo his efforts. 
Speeches, press conf'crcnccs. and prestige are seldom if e\'er enough 
to result in fa\'orahlc congressional action, especially when the 

";\!ot surprisiugly, it 1\'as l'residl'nt \\'ilson who initiated the press conference 
system. He and his sun-csso1s found it useful not only as a way of explainin!!; their 
stands on issues, hut as a "feeling of the public pulse" in terms of the kinds of 
questions asked hv the journalists. Franklin Roosevelt habitually talked "oii the 
record" for a part of the time. giving the reponers unquotahle background infor­
mation-a persuasive tl'thnique (for it improved the newsmen's understanding of 
public problems) which subsequent Presidents ha\'e used lil!le or not at all. 
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controversy is over domestic rather than internation:tl issues. A 
President who relics on them alone is not likely to be a successful 
legislative leader, howc.:vc.:r admirable and popular he may be. If 
he wants to lead Congress, he cannot stay fotT\Tr "alHJ\'e the !J~t­
tle." More particularly, he must go into the arena of party poltllcs 
and use his role as party leader to drive his measures to cnac_ttnent. 
Even effective party leadership may not be c1wugh: parties arc 
not armies to be led, for competing interc.:sts split them into fac­
tions, and the opposition party may control Congress as it did 
throughout President Eisenhower's second term. Still it is the 
strongest potential weapon in the President's arsenal. 

PARTY LEADER. The rise of the party system vastly increased the 
President's legislative responsibility and influence. Responsibility, 
because in a presidential campaign he is the party's one real 
spokesman; few people read the party platform, but millions hear 
him speak. To persuade people to vote for him, he takes positions 
on matters of policy and promises results which can be achieved 
only through the legislative process. The pledges may be vague. 
They may concern mainly the executive branch and foreign policy 
as did President Eisenhower's campaign speeches of 1952. But 
even in 1952 the victorious candidate, speaking for himself and 
his party, directly or indirectly promised "sounder" financial 
policies, a less punitive attitude toward business, perhaps even a 
balanced budget-and all of these involved legislative action. Often 
the pledges are more specific, and specific or not, the people ex­
pect the President to take the lead. Not only the people but the 
partisan politicians expect him to do so. For ordinarily his record 
will be the party's record, and their personal fortunes as party 
candidates for office will be affected by that record. If the Presi­
d~nt and the President's program are both popular, the candidates 
ol the President's party for all manner of offices will be more pop­
ular too: witness the Democratic sweeps in both 1 ~)3'1 and 1936, 
when the New Deal was at its highest point in public esteem. It 
didn't matter much, at election time in those years, whether a 
Democratic candidate for Congress favored all of Franklin D. 
Roosevelt's program or not: the party label was enough. In re­
vealing contrast is the election of 1956, when President Eisen­
hower won easily yet the D<·mocrats captured both houses of 
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Congress. There was no question of the President's great personal 
popularity. hut his lcg-islatin~ program was something else again­
partly because he had failed to play the role of party leader effec­
tively. Party leadership. unexercised. is no help to a President in 
getting Cong-ress to adopt his program. Put to full use, ho\\·e,·er, 
Party leadnshi]> can be the oTcatest sinn·le asset a President has in 

~ 0 

makiwr lco·islatin? 1)()licv n ,.., , . 

A newly inaugurated President has a wonderful chance to lead 
his party, e\-cn g-ranting- the loose, undisciplined nature of Ameri­
can political parties. Because he stands before the country as the 
victorious pany's spokesman. a congressman of his party will not 
lightly oppose him. He is being hailed as a great leader (e,·ery 
President has a "honeymoon" during which he basks in the g·low 
of public acclaim), and, who knows, he may become more popular 
still. Morem·er, e\·en the congTessman who is skeptical about the 
duration of the new President's hold on the affections of the public 
knows that his mn1 career may be damaged if he defies the \Vhite 
House, for a new President carries the very practical weapon of 
patronage. Although most federal positions today are under Civil 
Service, many important ones arc not. Over the filling of most of 
these, the Prcsidem has ultimate control. The President can use 
his appointing power to whip his congressional fellow partisans 
into line. As we have seen, many if not most congressmen are 
anxious to place some of their constituents in government posts; 
in times of depression, they arc simply besieged by job seekers. 
Their continuing political success may depend on their getting 
jobs for these people. They arc most reluctant, therefore, to risk 
losing their chance of placing their constituents by incurring the 
disapproval of the President. 

It is in the first months of a new administration, especially when 
there has been a shift of control from one party to the other, that 
this presidential power of conferring or refusing patronage is most 
effective in keeping congressmen in line. Ordinarily, there are 
more jobs to be filled then than at any other time. Realizing this, 
Franklin D. Roosevelt, on coming into office in 1933, deliberately 
delayed making many appointments until after Congress had put 
through his far-reaching "recovery" prognm. The job-hungry 
Democrats stuck together, following the President's lead. Twenty 
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later when the Republicans took o\Tr after a long absence 
years , l . . ·I I ... I . 'II ttsed hv President from power, the same r e\'lce nug 1l 1.1\ e >n · . 
Eisenhower to assure him of linn, if temporary. party control. 
The Eisenhrm-cr administration, hrmT\'(T, was not ready with a 
lq~islative program to present to Congress. \\'hen it did present 
one, a year later, many positions had already been filled an~l the 
effectin:ness of the patronage ''-capon ,,·as diminished a<:con~mgly. 

Not rewards and punishments hut personal persuasron IS also 
a tool of party leadership which a President can usc productively 
if he inclines to do so. I-lc starts with ('\Try a<h·antagc: popular 
approval, constant publicity, and the gn·at prcst igc of his office. 
The last is important. H you arc i1n·ited to the \\'hire llousc, you 
don't decline; the invitation is a sumnt<>ns. II you haH' known the 
President ever since college, \vhcn he was yotll_' classmate Bill. he is 
no longer Bill. lie is "i'VIl". President." The g-rcatJH'SS of the onice 
engenders an aura of r<:spect around the man who fills it. \Ve may 
sneer at the President and tell caustic jokes about hin1. but we 
don't do that when "·c meet him face to face. It he has somethin~ 
to say to us directly and personally, ,,.c don't walk out on him; 
we listen, and we arc quite probably impressed. 

Presidential persuasion takes \'arious forms, depending largely 
on the incumbent. Thomas Jefferson, who preferred coll\"Crsation 
and letter-writing to making speeches, broke the early custom of 
appearing in person before Congress to delinT his "messages" rc­
ponin~ on the state of the union and reco111111 cndinu matters for ,., 
CongTess's consideration. A whole century passcd during which 
the ~otcntial of presidential speeches to Cong-ress went unrealized. 
Prestdential messages were sent to the Capitol and there read 
aloud by the clerks of the House and Senate. Then \Vilson, a 
former college professor who loved the lecture platform, changed 
the pattern. A born orator with a persuasi,·e tongue, he went in 
~er:on before joint sessions of Congress (the Senate and House 
Sittmg together in the large House chamber) to deli\-cr all his 
major messages. This has been the custom ever since, at least for 
the annual "state of the union" message ancl others that may be 
called for in times of crisis. 

\\'ilson ,,·ent much further. True to his image of himself as a 
prime minister, in the early days of his presidency he departed 
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not only from tradition hut from his oflice in the \\'hite House 
to go to the Capitol and occupy an oflice close to the Senate floor 
while his k~isbtin· JW<)<lram was before Con•>-ress. l~his made " ~ ~ 

quick and easy C<llllact ht't\n.>en the Democratic President and 
individual Dcm<HTatic senators conn.'nient and normal. \\'hat 
\Vilson did in 1~11:1 and l~ll·l. hm\·cn.T. did not become a custom. 
He "got a\\'av with it." thus earlv in his first term: but he was . ' ' 

flying in the face of 1 he deep-seated cong-ressional desire for "scpa-
ratl'ncss" \\·h ich we no It'd in Chapter 'l. 0:o other President has 
follm\'l'd his kacl. His successors han·. howcn·r. increasingly regu­
larized their personal contacts with their party's congressional 
lcadl'rs at thl' \\'hitc I louse-at breakfast in Coolidge's day. at 
early morning· weekly conl'crences in Eisenhower's. Some. espe­
cially \Vilson and Roost·n·lt, ha,·c used the telephone. too, to 

charm, cajole. and if necessary insist. 
l\'ot all of this personal persuasion. to be sure. is undertaken as 

a task merely of party kackrship: it is a part of legislative leader­
ship in the larglT sense. Sometimes a President confers "·ith an 
opposition congressman: he must. occasionally. when the opposi­
tion controls the Congress. \\'hen an international crisis threat­
ens, a private \\'hitc House conference is likely to be bipartisan. 
In thl' main. howenT. his direct contacts arc with his potential 
followers in his own party. 1'\onnally his best chance of getting 
Congress to do what he ,\·ants lies in obtaining their united 
support. 

As a party leader the President has an opportunity, too, to influ­
ence legislative conduct indirectly by remaking his party's local 
machinery, largely thro·tgh the exploitation of both prestige and 
patronage. Some local bosses can ddy the President. but he has 
those weapons on his side. The likelihood. therefore, is that the 
state and local organization leaders ,\·ill either fall into line or be 
rejected by their own party workers and replaced by someone who 
has the President's appn>val. Thus in Eisenhower's two terms. the 
personnel of the Republican organizations, all across the country, 
gradually changed: many of the old "Taft Republican" leaders, 
the stalwart conservati\'es, faded away and pro-Eisenhower "mod­
erates" took their place. This kind of shift can ha\'e a considerable 
impact on the party men in CongTess. Even if they feel strong 
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enough to flout the President, can they risk ddying· the party 
organization in their own districts? 

\.Yhether all of these various means can achicYe their goal of 
leadership of Congress at least when the President's party controls 
CongTess depends first on how skillfully they arc used, second on 
whether the President's program is generally acceptable, and third 
on whether the President is in his first or second term of office. 
The effectiveness of his various methods of persuasion depends not 
only on him but on his subordinates. The men he appoints to 
posts in the cabinet and in the \Vhite House can help him; they 
can also hurt him, either by tactlessness in personal n.:lations or by 
failure to give real backing to his progTam. That progTam, of 
course, must have some merit if the President is to obtain any 
substantial support, and it will not gain united party backing if it 
is offensive to major factional interests within the party.n Finally, 
though all the tools are in the \Vhite House tool chest so long as a 
President is in office, they get duller and duller as time goes on. 
There is usually less and less patronage to give out or withhold. 
Though the respect remains, the early glamor fades. The interests 
offended by the President's program marshal their forces. l'vlost 
damaging of all to a President in his second term is the old two­
term tradition now enshrined in the Twenty-second Amendment. 
This puts everyone on notice that he cannot run again. His party 
starts looking for a new leader, perhaps one who will have differ­
ent ideas. The President may still be personally popular and 
persuasive and he still has the veto power, but with his party and 
with Conbrress his affirmative influence is likely to be on the wane. 

As a Lawmaker 

\Ve have been considering the President's role as a political and 
legislative leader, one who must try to command a majority of the 
legislators. But he is more than a leader of other men. In recent 

G F. D. Roosevelt's cautious silence on ci\"il riJ,;hts i~sues was undoubtedly die· 
tated by his wish to remain clfective as a party leader in Congress. Had he made 
"civil rights" legislation a part of his program, he would have incurred the wrath 
of the southern [action o[ his own party to an extent that would have jeopardized 
the whole program. President Truman, in contrast, spoke out for "c~vil right~" 
and promptly lost effectiveness in Congress, at least with respect to h1s domestic 

program. 
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decades he has become responsible for the origin of much of the 
legislation which he wants Congress to pass, and a lawmaker in 
his own right by the exercise of broad powers delegated to his 
office by Cong-ress. 

An:o.u:-.:ISTRATio:-: BILLs. The objecti,·e of the President's legisla­
tive leadership is the enactment of "his" program-which means 
that the prog-ram must be put tog-ether, approved by the President, 
and introduced as a hi II or series of bills in Congress. In earlier 
times the \\'hite House concerned itself little, if at all, with bill­
drafting:. Even \\1oodrow \\'ilson thmwh acutely aware of his re-

,~ , 0 

sponsibility for pushing a program through Congress, originally 
stated it in very general terms and then endorsed measures offered 
by various congressmen-albeit in some instances he conferred 
with the bills' sponsors and insisted on the inclusion of particular 
provisions. The emergency of I 9:~3 and the temperament of Frank­
lin Roosevelt, howe\·er, brought about a lasting change. The ideas 
for new legislation in a time of crisis (every bank in the country 
was closed when Roose,·elt took the oath of office) were generated, 
white-hot, within the executive branch itself. They were discussed 
with the President, formally drafted by one or more of his sub­
ordinates,7 and taken up to Capitol Hill and given to a willing 
congressman to introduce. Eventually so many agencies and even 
individual officials were submitting ready-made bills to the legis­
lators that the President, unable to keep up with them, sought to 
bdng order out of chaos by focusing responsibility for their ap­
proval in one man. He directed that no bill should be thus sub­
mitted until submit ted to the director of the budget and found by 
him to be "consistent with the program of the President." Only 
when thus endorsed could a bill properly be called an "administra­
tion bill." Ag-ain there were more of these than Congress, slow­
moving as it is, could stomach. Among them the President 
selected those he deemed worth fighting for. These became known 

7 Most noted of F.D.R.'s draftsmen were Thomas G. Corcoran and Benjamin 
V. Cohen, lawyers in different executive agencies. Together they drafted the Trlllh­
in-Securities Act (with James 1\L Landis), the Securities and Exchange Act, and the 
Public Utilities Holding Company Act. Another major bill, the 'Vagner Act, was 
the outgrowth of two years of conferences among a dozen or so lawyers and labor 
experts, almost all in government positions-although in that case, to be sure, one 
participant in many of the conferences was Senator 'Vagner's secretary. 
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as the "mltsl list"-they were the JIH:asures "·hich. the President 
said, Congress must pass. And for some years. (:(Ingress passed 
them. 

The pattern set in those depression days. \\·ith some modifica­
tions, remains in effect today, although its usdulness is limited 
when the opposition party controls Cong-ress. :\lany hi lis originate 
in the executive agencies. They "clear" the Bureau of the Budget 
or the \Vhite House, ancl when introduced in Congress are known 
to be measures approved by the administration. Those that are 
most important in the President's C)TS hec<JIIIC his "program." 
Also a vital part of his program is his annual budget. "·hich em­
braces many policy decisions, as we saw in Chapter I :1. I I is budg­
etary proposals, though subject to drastic change in ( :ongress, at 
least are sure to get some results; Congre-.s must pass a ppropria­
tion bills if the government is to funnion. But \\·hat about his 
other policy recommendations embodied in "administration hills''? 
Since l ~;H), except during wartime, these han: had hard skdcling. 
Congress has resisted presiden tia I pressure for 1 he passage of hi lis 
dealing with controwTsial domestic issues, and often presidential 
leadership has failed to o\Tr< ome this resistance e\·en when the 
President's party controlkcl the Congress. President Roose,·clt 
was not only hampered, in l~J:n-l~J.Il, by the difficulties inherent 
in a see<Jild term,K but had to lead a party \\·hich was sharply 
divided, north and south. President Tnttnatl \\·as the ,·inim of not 
only the same factional strife, hut of his own ch"icc of suhorcli­
nates, some of whom were at best feeble achocatcs of his policies. 
President Eisenhower, at first by prdcrence and later for other 
reasons probably including- health, did not noticeably exert him­
self in an effort to lead either his party or Cong-ress. In all three 
cases, however, a major exception must be made for measures con­
cerning foreign policy. On foreign policy issues all three Presi­
dents marshaled all the legislative support they could fine\, 
regardless of party, and achieYed consideraiJlc success. 

ExEct:TIVE AcTIO:'\. The other and more direct \\'ay in which 
the President "makes laws" is through the promulgation of cxecu-

R This was before the adoption of the Twentv·Second :\mcndment, hut the 
two-term tradition seemed unbreakable-Roosevelt i1imsclf broke it after war had 
begun in Europe. 
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th·e orders and decrees. l Tsually these are based on statutes grant­
ing him the requisite aullwrity. As \\'e saw in Chapter -!, his 
act ions based o11 such delegation of law-making authority are 
usually upheld l>y the couns, so long as Congress's general purpose 
is set forth and the statute proYides some safeguards ag·ainst purely 
whimsical, arbitrary conduct. \\'hate\-er legal fictions the Supreme 
Court may im·oke. the fact is that the President and his subordi­
nates arc often gin·n broad discretion to determine what is essen­
tially kgislat in· policy. ( :ongn.'ss may prm·icle that federal aid 
should be gi n·n to t h l' pcop lc of drough t-riclclcn or flooded areas, 
hut the President and his subordinates decide when such aid 
should he granted. to whom. and ("·ithin the limits of appro­
priated funds) h(J\\' tnuch. The ecotwmic stabilization law enacted 
during the Korean crisis ldt it up to President Truman and, later, 
President Fisenho\\"lT to fix. \\·ithin broad limits, the penalties for 
,·iolation of eXlTutin· regulations designed to keep wages frmn 
rising rapidly: CongTess was in effect saying: "You, i\fr. President, 
can enforce this Ia"· when, where, and as strictly as you see fit_" 

Under such circumstances, the President's constitutional duty to 
take care that the laws arc faithfully executed becomes far more 
than a mere administratiw· task. Instead of doing what CongTess 
directs, he has to decide whether to do anything at all, and if so, 
what. In the same way. as Clinton Rossiter has pointed out, laws 
passed during the financial crisis of the early I9:W's empm\·ered 
the President, in clrcct. to control. curtail. or eYen terminate the 
banking operations of the Federal Rcsen·e System and to suspend 
trading on the stock exchanges. These la\\·s are still on the statute 
books. As i\fr. Rossiter says, "The President has been statutorily 
empowered in the c\·cnt of any future panic like that of .March 
10:1~ to declare what amounts to financial martial law." 9 

This presidential role of la\nnaker is, of course, intimately con­
nected with his role of chief executi\'e. Indeed, the two may seem 
to he inextricably interwm·en. For an executi\'e is not just a police­
man, nor is he a mere automaton carrying out orders. True, the 
President must administer and enforce the laws made by Con-

!l Clinton Rossiter. Tht• .·lmt•J·irnn Prcsid 1·nrv (:'\cw York: Harcourt, Brace & Co., 
lfl!ifi. l'apC"r·h:J( ked edition pulllishcd hy the ::-.:c"· American Library as a Signet 
Kn Book). 
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gTess; but with congressional approval he also makes Yital policy 
decisions and clothes those decisions \\'ith the binding force of 
law. Sometimes he has issued orders \\'ithout any congressional 
authorization, and the Supreme Court has held that he was jus­
tified in doing so because unspecified powers to maintain the 
security of the government and the peace of the commtmity are 
inherent in the presidency itself. 10 In legal theory these arc "execu­
tive" powers; but their exercise, and the exercise of the legislative 
authority delegated to him by Congress, would probably have 
greatly surprised the framers of the Constitution. 

THE CHIEF EXECUTIVE 

The familiar way of looking at the cxenlli\T function is from 
the admi11islralive standpoint. The successful exccut iH·, so the 
story goes, is he who follows the rules of sound administrative 
practice and whose organization complies \\'ith tested administra­
tive principles. There should be a demarcation between "staff" 
and "line" agencies; plainly formulated delegation of authority; 
the "staff" functions should include I)lanninw and throtwhout 

\.,, b 

the organization lines of authority-the "chain of command"-
should be clearly drawn. Moreover, no executive, including the 
man at the top, should be assigned a "span of control" broader 
than the limits of human capacity: in other words, a small number 
of officials should report directly to the President. These principles 
make a good deal of sense. They do guide the organization of 
many large corporations and the conduct of their ofTicers. They do 
apply, too, to the huge business which is the government of the 
United States-but only to a limited degree. 

They are not fully applicable because the presidency of the 

10 The leading case is In Re Neagle, 135 U.S. I (IH90). Justice Stephen .J. Field 
of the Supreme Court had a mortal enemy in Calirornia, n'avid Terry, who threat· 
ened to kill him. \\'hen Justice Field was going to C.alirornia on judicial business, 
President Benjamin Harrison assigned :'\:eagle, a deputy u. s. marshal, to act as 
his bodyguard. Field and Terry met; thinking that Terry was going to harm the 
justice, Neagle shot and killed Terry. Neagle was arrested for murder. He petitioned 
for a writ of habeas corpus. The prosecution argued that Congress had not author· 
ized the President to assign a deputy marshal to guard a Supreme Court justice anti 
that, therefore, Neagle had no official authority and so was acting as a private citizen 
when he shot Terry. The Court, however, freed Neagle, holding that the President 
did have the power so to assign Neagle, even though Congress had not said so. 
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United States is clilfercnt from the presidency of a corporation. 
The head of General :\fotors is not elected by the people, nor is 
he a party leader or a national symbol, nor can he issue decrees 
which bind anyone beyond his own subordinates. In contrast, the 
President of the l 1 nited States is answerable to the people. 
"'hethcr he likes it or not, he is a party politican. He is the cere­
monial chief of state. :\nd. as we ha\"C just seen, he is a mainspring 
of national policy. 

He is a !so a chid cxccu t i ,.e. and as such he docs need the proper 
administrati\·e tools with which to work .. -\t least since 1910, each 
President has asked that the executive branch be reorganized to 

bring order out of chaos and make effective, responsible admin­
istration possible. Several have established planning agencies, and 
some have sought to regularize the system of reporting upwards 
to the chief. /\.11 have clcleo·ated executive authority, none more 

"' readily than President Eisenhower. Yet the perfect administrative 
structure must forever remain an illusion. They can delegate-but, 
as the sign on President Truman's desk read: "The buck stops 
here." They can complain, as President Roosevelt did, of the 
great number of oflicials who report, personally, to the 'Vhite 
House; but they cannot slam the door any more than they can 
pass the buck, for the presidency is a political as well as an execu­
tive office. A corporation president can fire a department head 
with impunity; seldom "·ill there be anything in the newspapers 
about it, rarely any protest from the board of directors, never a 
murmur from the stockholders. In contrast, let the President try 
to dismiss a member of the cabinet and the repercussions ·will be 
felt across the land. He can do it, of course, but he is risking the 
enmity of that official's friends, of whom there may be many in 
the country, the party, the administration itself, and most es­
pecially the Congress. 

Indeed the President, who cannot dictate to Court or Congress, 
lacks control over a part of the rest of the government-the "quasi­
judicial" regulatory agencies established by Congress. Ultimately, 
administrative control is made effective by "sanctions," especially 
the right to fire a person. In the case of the regulatory agencies, 
the President's power of dismissal was curtailed or abrogated by 
a decision of the Supreme Court, which held that a Federal Trade 
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I I I I . I J \\'l'tfl the COJISellt of the comtnissioner w 10 1ac )een appo1n ec 
Senate could not he discharged by the President for a reason un­
specified by statute in the absence of senatorial 1 IIIISl'llt. :rhe dc­
ctswn was in contrast with an earlier Olll' uphold111g- the 
President's sole power to discharg-e a postmasteL Together, the 
two decisions imply that although the Pr<"siclent is th<" head of 
the executive branch, he is not the head of the regulatory agen­
cies: the latt<:r, despite the analysis of Baron de :\lontesquieu, 
seemingly constitute a "fourth branch" of gon•nJment. \\'e \\"ill 
deal with this distinction in more detail in the next chapter. 

Limited particularly by political realities (which arc just as 
"inherent" in his oflice as is the war pm\'er itself), the President 
who seeks to he a copybook administrator is likely to be distressed 
and frustrated. In contrast, one \\'ho frequently departs from ac­
cepted practice may find satisfaction in his cxccuti\"C tasks. Frank­
lin Roosevelt (despite his occasional wish for a narro\\'cr "span 
of control") exuberantly clisrq.~ardccl the maxims of dlicient. or­
ganization again and again. I Ie seemed to ,·ic\\' administration as 
an art, fit for the intuitive innovator, rather than as the practical 
application of a science of management. During his t\\'el\'e years 
in the \\'hite House there was a vast amount of administrative 
confusion, but there was also an unparalleled amount of gm·ern­
rnental achievement. Perhaps, as the historian of his era suggests, 
more important to a Presiclen t than proper management prac­
tices-significant though those may be-is "his ability to concert 
and release the energies of men for the auainment of public ob­
jectives. It might be argued that the essence of successful admin­
istration is: first, to acquire the ideas and information necessary 
for wise decisions; second, to maintain control oYer the actual 
making of those decisions; and, third, to mobilize men and women 
who can make the first t\\'o thing·s possible-that is, \\'ho can pro­
vide effective ideas and information, and who nm reliably put 
decisions into effect." ll 

Executive needs, whether we view them in terms of policy­
making or efficient administration, can be mel only if the chief 
is assisted by able people \\'hom he trusts. To them he must turn 

11 :\rl hur :\I. Schlesinger, Jr .. The CtJmi11g of tlu· X 1·w [kal (Boslon: Houghton 
Milllin Co., 1959), p. 522. 
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o\'er much responsibility for anion. On them he counts for in­
format ion and ach·icc. The calibre of his administration depends 
in good parr on rlu: kind of men he appoints to high office and the 
usc that Ia: makes of them. In the past, and to a considerable ex­
LelH toclay. the PresidL'lll has l ountL·d ht·ayily on the people whom 
he names to hL·ad the depannH.'nls of the cxecutiYe branch: from 
the beginning. these dcpattmL'Ilt heads ha,·e formed his "cabinet." 
From time 1<1 time. a President has leaned, too, on unoflicial ad­
,·isers. For the last twenty years or so. Presidcn ts haye been greatly 
aided by the l'stablishmL'Ill of an "exenrti,·e oflice" comprised of 
a group of stair agencies whose duties arc to ad\"ise and inform the 
Presidl'lll and assist him dircnly in the performance of his execu­
ti,·e functions. 

Trn: CABt:-.:FT. :'\owhere docs the Constitution mention the 
cabinet, nor has any act of Congress created it. Yet it is an estab­
lished institution of 1 he goHTlllltcnt and has been so at least since 
the days of Thomas .Jdkrson. It was created simply by the choice 
of early Presidents to call their department heads together for 
consultation and a<h·icc. Today it is composed o[ ten people-the 
Secretaries of State: the Treasury: Defense: the Interior; Agricul­
ture; Commt-rn·: I .ahor: and I Iealth. Education, and \\'elfare; and 
the Allorney (;encral and the: Postmaster General. 1\:othing· pre­
vents the President from im·iting other oflicials to join the cabinet, 
and soi!H' ha\"l' indeed \\'elcomcd the heads of other agencies: yet 
when this has happened. the newcomers arc not generally consid­
ered to be "regular" ua·mbers. so firm is the acceptance of the idea 
that the real cabinet is composed of department heads and no one 
else. For instance, in l\Ir. Truman's day, the federal security ad­
ministrator had most of the responsibility of the present Secretary 
of Health, Education, and \\'elfare, yet lacked "cabinet rank" or 
status. \Vhcn hy statute the "agency'' was renamed a "depart­
ment," the head of it automatically achieved that status. 

The cahinct is an advisory body which meets at the President's 
pleasure. Its existence docs not mean that we have "cabinet gov­
ernment" in the United States-far from it. In Great Britain and 
other parliamentary democracies, the cabinet is a policy-making 
unit which makes decisions and stands or falls together. Not so 
in the l lnited States: the President's cabinet is no more than a 
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group of counselors whose advice the President may accept or dis­
regard, and its members may publicly disag-ree with one an_othe:. 

Many observers have, indeed, wondered whether the cahmct Is 
a particularly useful institution. They sugg-est that its meetings 
are largely a waste of the time of a burdened President. Two fac­
tors decrease the cabinet's potentialities as a consultative body. 
The first is that its members arc themselves busy executi\·es. Each 
runs a big department and must inevitably specialize on that de­
partment's problems. A Secretary of Agriculture has little time to 
prepare himself to give wise advice on defense policy; a Secretary 
of the Treasury is not necessarily a competent adviser on labor 
questions. The second is that the selection of cabinet members 
is seldom based on their capacity as general policy advisers. The 
President usually picks them for one of two reasons: either they 
are specialists in the affairs of the department which they are to 
head or they bring political strength to the administration. Thus 
Roosevelt chose the publisher of a farmer's weekly to be his Sec­
retary of Agriculture, and Eisenhower's two Secretaries of Labor 
were, first, a union official and, second, a personnel and labor re­
lations director. These Presidents and most of the others have also 
distributed some cabinet posts as if they were political "plums"­
rewards for party service-or in the hope of fostering party unity: 
Lincoln, for instance, appointed his chief rivals for the nomina­
tion to his cabinet. By tradition the top cabinet post is that of 
Secretary of State (tradition long bulwarked by a statute, now re­
pealed, which made that oflicial the successor to the presidency 
if both President and Vice President should die), t:.! and several 
times that position has gone to a party leader who had just missed 
the presidency: Henry Clay, "\Villiam Jennings Bryan, and Charles 
Evans Hughes were all defeated presidential candidates who be­
came Secretary of State. Today the urgency of foreign affairs points 
toward naming to that post not party leaders hut specialists such 
as Dean Acheson and the late John Foster Dulles. But neither poli­
ticians chosen to placate a disappointed pan y faction nor experts 

12 The present law provides that on the removal, resignation, or death or dis­
ability of both President and Vice-President, the Speaket of the House sh:tll become 
President. 
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in particular fields, when brought together, necessarily are well 
suited as a group to ach·ise a President. 

I\:e\'crthekss, the cabinet can be useful to a President, if he 
wishes it to he, as a consultati,·e body, as a means of instilling· en­
thusiasm and unity of direction within the administration, and 
as a public relations de\'ice. President Eisenhower sought to in­
crease its dlect in·ness in all three respects, establishing for the 
first time a formal "cabinet secretariat" with the duty of preparing 
agenda and maintaining records, and allowing some cabinet meet­
ings to he tcle\'ise<l. \\'la~ther such formal arrangements and such 
public meetings arc conduci,·e to the frank gi\'e-and-take usually 
needed in consultat i\'e sessions is open to serious question; but 
the "institutionalization" of the cabinet was undoubtedly effective 
in maintaining some cohesion in the Eisenhower administration 
during long periods when the President himself was incapacitated 
by illness. In his absence the cabinet continued to meet regularly, 
with the Vice-President presiding. More important, however, in 
providing cohesion and continuity, was the "institutionalization" 
of the presidency itself, a process which had hardly begun before 
the Executive Ofilce was established in I9~H), but which gained 
great significance in the Eisenhower years. 

The Executive Office 

For over a century, Presidents got along with at most a handful 
of personal assistants-a secretary, a stenographer or two (but there 
were no typewriters in the \Vhite House until the eighteen­
nineties, and President \Vilson typed many of his messages him­
self), a mail clerk, and a messenger. Until the present century, 
moreover, they were private employees paid by the President 
himself. Gradually the staff increased, along· with the President's 
duties. As late as the 1930's however, it was composed of only a 
few people, whose combined salaries came to $113,188. In contrast, 
in 1958 President Eisenhower requested an appropriation of over 
$5,000,000 for his official needs and his immediate staff. 

\Vhat had happened was that President Roosevelt, in 1937, had 
appointed a Committee on Administrative 'Management to rec­
ommend ways of making it possible to perform the executive 
duties of the presidential office intelligently and efficiently. The 
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commillee was headed by Louis Bro\\·tdow, a man \\'ise in the ways 
of politics and seasoned in public adminiqrat ion. The Bro\\'nlow 
committee, like the lat<:r comnJi~~i•Jlt~ ht:adcd by lll'riJtTt I louver, 
st wlied the organization of th<: \dtol<: e~t·ntt in· branch, \\'hich is 
the subject of the next chapter. But it abo analyzed the c~ecutirc 
functions of the prcsickncy itscll. and its t-ccommctulations had 
a profound and lasting impact ott that ol!u-c. 

The Bro\\'nlow report l<:d to the lonna! t·stabli~hntctll of the 
Executive Ol!ice of the President in I !1:1!1. Tltat ollin·, today, con­
sists of tlte Council of Fconomic :\ch·isers, tltt' :\ational Sccmity 
Council, Ol!ice of Civil and ))dense \fohilization. and the Bureau 
of the Budget. The first of these, contpmed of thrt't' tnt·n, aids 
the President in meeting his great though unollicial responsi­
bility for guiding the coutllry's t-conomy tcm·;nd st;tbility and pros­
perity. The second and third play central roles in the formulation 
of foreign and military policy. The fourtlt-t ltc Bureau of the 
Budget-is the vital elite in promoting competent administration. 
In any large entcrpri~e. budget-making is at the heart of the eX­

ecutive function. :\e,·ertltel<:ss, for most of our history, the Presi­
dent had no direct contml O\'Cr it. Fn:n \\'hen in I~~~() the need 
for a single r~xr'rufirl(' bttdget for the \\·hole t·stahlishmt·nt was 
finally recognized and the President \\'as authorized and clircctcd 
to prepare and submit Sllch a budget annually to Congress. the 
agency establislll:cl to prepare the budget \\·as one long step re­
moved from presidential ~tuthority: it \\·as attached to the Treas­
tlry Department. In 1!1:1!1, howevn, the Bureau of the Budget 
\\'as transferred to tlte new Executive Oflice, \\'here it sen·cs as a 
focal point and clearing house for the clcpartmcnts' financial re­
quests and propmed legislation and seeks to illlprm·e the quality 
of administrative management throughout the executive branch. 

The Bro\\'nlo\\' report led also to the creation of a new personal 
staff for tl1e President, comprised of six assistants wltn, according to 
the nmllnittce, \\·ere to be selfless public sen·ants with a "passion 
for anonymity." True to form, :\Ir. Roose\·elt, tltouglt deserving 
of credit fort he reorganitation of tlte executive, paid less than full 
attention to the formal aclministratin· opportunities \\'ltich there­
organization ollerccl: at 110 time did he fill all six of the authorized 
posit ions. Those positions, however, did forlll a lllH:leus frolll 
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which .~rew Pre~idt·nt Fiscnhown's sizeable pnsonal stall in the 
\\'hitc I louse ()fh1 t'S--an ;tssist;mt to the President or ci\'ilian "chief 
of stall"' pit..., three deputy assistants, the six not-so-anonymous ad­
ministr;tt in· as ... isunts. ;ts \\·ell as a special counsel. an assistant 
counsel. ;111d three Sl'ITctaries. one of \\·hom handles all relations 
\\'ith the pn·s;; .. \g;tin thc great imponance of this stall was illus­
trated hy the t'\ t'llts l<lllowing Prcsilknt Eisenhower's heart attack. 
when the "chid ol st;tfl," Shnman .-\dams, simply took O\'Cl' the 
c:xccuti\·c Ill;tnagcmt·nt funn ions. 

The presidency, no\\', seems "·ell equipped with the tools of 
effect i\·c administration-so \n·ll equipped, indeed. that if a Presi­
dent docs not watch out. he may find himself the capti\'C of the 
pn·siclctH·y as an institution rather than a real chief cxccuti\'C. He 
can avoid this if he wishes. Jle can l>c the master of his ac\min­
istratiott if he can·s to he. I k may. on the other hand, prefer to 
allow his chid t'Xecutin·'s role to he shaped largely by the institu­
tion which \\·as neated to aiel him in pcrfonning- it. 1\o President 
has placed as much reliance on "staff operations" as President 
Eiscnho\\'CI'. C:on\·nsely . .\fr. Eisenhower \'Oluntarily g-a\'e up cx­

enttin· con1mand in a \'ita! area. that of the budget. In El:i7, he 
submitted his budget to Congress "·ith suggestions that CongTess 
might like to change it-a course which disturbed the belic\'ers 
in the l'XccutiH· budget system. T\\·o years later. though he in­
sisted that Congress should not increase his lHtclg-et, he permitted 
his inferior ollicns. the four Joint Chiefs of Stall'. publicly to de­
mand increases for their branches of the armed sen· ires-and a 
few clays later indicated that he would reappoint three of them 
\\'hen their terms expired. \\'hcther as chief executi\·c the Presi­
dents of the future arc to stand forth as powerful indi\'icluals. 
masters in their o\\'n house, or arc to become "organization 

men" controlled hy the institution originally created to help 

them, depends in good part on their vigor, capacity, and taste for 
the executive job. 

The Unofficial Advisers 

The institutionalization of the presidency may also be bringing 
to an end the role of the unoflicial presidential adviser, the hand-
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picked confidante who has the President's car. Probably, howc\'er, 
there will still he room for him. Presidents cannot always find 
the voice they want to hear in their own official entourag-e, nor 
can they always persuade the men they trust most to accept high 
public positions. Unimpressed by his cabinet, Andrew .Jackson 
consulted with a so-called "Kitchen Cabinet" composed of his 
friends, men who in the main held mino1· gm-crnnH .. ·nt posts. 
\Voodrow \Vilson counted most on the ad\'ice of ( :oloncl E. l\1. 
House, who held no official position at all. In C:al\'in Coolidge's 
private office sat, much of the time, a Boston merchant named 
Frank Stearns. Franklin Roosevelt had a "brain trust," men for 
whom he found minor posts in various departments; later his 
friend Harry Hopkins came to live in the \Vhite I louse, shared his 
thoughts, and spoke with, virtually, his voice in delicate foreign 
negotiations. 

Recent Presidents, too, have cnlisterl "unoflicial" help in the 
preparation of many messages and speeches. Lincoln presumably 
wrote the Gettysburg Address himself (whether or not on the 
back of an envelope), and Wilson composecl directly on the type­
writer. But many drafts of Franklin Roosevelt's speeches were pre­
pared by men he chose, in and out of o-nvenunent, thouo-h he 

~ I"> 

changed those drafts sufficiently to make them his own. Presidents 
Truman and Eisenhower, in contrast, tended to reg-ularize this 
haphazard kind of procedure, relying largely on their official 
"anonymous" administrative assistants. Yet ~ven l\lr. Eisenhower, 
for help and advice, did not look exclusively to either his cabinet 
or his personal staff. When in 1959 he took a strong position in 
favor of a balanced budget, it was no secret that he had been in· 
fluenced by two men especially-the president of the board of 
governors of the Federal Reserve System, "William McC. Martin. 
and George M. Humphrey, a former cabinet offiCer but in 1959 
an unofficial adviser. 

The "Colonel Houses" of the future may become rar_er than in 
the past, but Presidents, after all, are human. Occas10nally, at 
least, they will turn to the people whom they most like and be­
lieve in, regardless of organization charts. 
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THE SUCCESSION 

As we sa"· in Chapter 1~. seven times a President has died in 
oflice, to he succeeded by a \'ice-President whmn few people, un­
til that nt<>JllelH, had seriously pictured as the right xnan for the 
presidency. '!'he tragedy of the President's death shocks the people, 
rexninding us of ho,,· great a symbol the oHice has becmne: it up­
sets the execu t i \'e branch and the party politicians. Cabinet mem­
bers customarily oller their resignations. Equally customarily, the 
new President annotmces that he contemplates no changes, yet 
acquires a brand-new cabinet within a few xnonths. Plunged sud­
denly from his peaceful duties of presiding· impartially O\Tr the 
Senate into the center of national responsibility. he wonders 
whether he can do the jub: "I kit," said Harry ·rruman, "as 
though the sun and ntoon and stars had all fallen on xne." Yet 
the go\-c1·nn1ent has survi,·ecl, and three of these "successor-Presi­
dents" have gained suflicient popular support to be reelected in 
their own right. 

One difliculty faced by i\Ir. Truman when he took the oath on 
the evening of April I~. 19·15, was that he knew very little of what 
was going on "on the inside." He was unaware, for instance, that 
the first aton1 boxnb was nearing completion. In his brief tenure 
as Vice-President, he had not been fully "briefed" by the Presi­
dent nor had he sat in cabinet meetings. The need for keeping 
the Vice-President fully informed, especially as to foreign affairs, 
is obvious; yet there are difliculties about it, the chief of which 
is that the Vice-Presicl<"nt is not the subordinate of the President. 
The President can't fire him. He may disagree with the President 
on xnatters of policy, and there is nothing to keep hixn from saying 
so publicly. This is especially significant when, during a Presi­
dent's second term, the Vice-President is anxious to be the next 
nonlinee tor President but the President favors someone else. 
Thus chstrust and hostility grew up between Franklin Roosevelt 
and John N. Garner in Roosevelt's second term, because Roosevelt 
neither shared Garner's views nor sympathized with his ambition. 
The situation can be awkward even when the two tnen like each 
other: a Vice-President, to become a real presidential contender, 
must speak out on polll y matters and may well feel that to be 
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heard he must take his o\\'11 position rather than IIH'ITly parroting 

the President's. 
~rhe unsatisfactory nature of the ,-ice-prcsidcnl \" i-; emphasized 

by the lack ofclarity in the C:on'ititution concerning \\·hen hc_shall 
succeed to the presich.-ncy. So confused was the dralt~ma~Jslllp_ ol 
Article II, section G, that the first time a President d1cd Ill olhcc, 
many insisted that the Vice-President, .John Tykr. was only "act­
ing President" because only the "powers and dutic.., .. of the ollice 
devolved on him, not the ollice of President it-;clf . .\lore serious, 
today, is the question of the "inability" of a Prcsiclcnt. In the case 
of such "inability" the \'ice-Presicknt is to sunTl·d; but who de­
termines that the President is unable "to discharge the powers 
and duties" of his ollice? C:ongn·ss may han~ a right to legislate 
on the subject, tiHHtgh Aniclc II, section fi, Sl'l'lns to authorize it 
to legislate only in the case of the "remo\'al, death, resignation, 
or inability, both of the President and Vicc-Pr<"sicll'nt. ... " In any 
event, Congress has ne\·er agreed on any method of ckcicling about 
a President's "inability." Thrice, for protracted periods, Presi­
dents have been physically incapacitated, and tl1c cl>llntry has had 
to get along without any ac:ti\'c President. 

. So central is the office, so contingent arc the strength and secur­
Hy of the country on the vigorous discharge of its "powers and 
duties," that we run a great risk in not closing til is const it ut ional 
loophole, just as we run a risk when \\'e nominate ,-icc-presidential 
candidates without o·ivino· much thouoht to their )>residential ,-, ,..., .~ 

qualifications. Presidents can be "strong" or "weak." They can 
try to run things themsch·cs or delegate most of their \\·ork to 
-others P · 1 1 1 · I · I 'I ·1· . I . · · 1Ut \\'Jell I 1e C llj>S arc C 0\\ll, I l(' H'S)>Ol1Sl >1 lly IS I H'lrS-

gTeater responsibility than rests on any othn pnson in America. 
~)n l~ow they meet that n:spnnsii>ility depends their ultimate place 
In history, and very like!)' the immediate fortunes of the nation. rr ' ' 

radi tion and custom ex a It t h c ollicc; its J>O\\Tr ex 1 ends beyond 
the dreams of C:onstitut ion-makers; aclministrat i\'l' clc\'ices make 
its duties easier to perform; but only great men can keep it great. 



The E~Ycrutiz'c and Reg·ulafo1)' 
Ag·e1zcies 

Each April, hundreds of busloads of high school students de­
scend upon \\'ashington. Long lines of peopll' stand outside 

the \Vhite I louse, waitino· for ·1 brief conducted tour of the Presi-., ' 
dent's handsome and historic residence and hoping in vain for a 
glimpse of the Presicknt himsl'IL Then up to Capitol I I ill go the 
sightseers for a brief glimpse of Congress at work. (Too few, how­
ever, attend cnmmittc:e sessions. where. as we kncm·. so much of 
the real work is done: and too often the school vacation coincides 
with Congress's own Easter holiday. and the corridors and cham­
bers under the <~Teat dome arc Jaro·cl)' deserted.) Some cross the n ~ 

plaza for a probably uncomprehending glance at the Supreme 
Court. Some, on the way to the Potomac, visit the Bureau of the 
l\lint to sec money "manufactun·cl." Then the monuments, mu­
seums, and cherry blossoms beckon. or all the federal government, 
much the biggest part goes ,·irtually unnoticed. Aside from the 
Mint, the only operating agency which plays host to a horde of 
visitors, most of them youthful, is the Federal Bureau of Investi­

gation. 
Yet you really don't have to go to \Vashington to realize the 
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extent and pervasiveness of the exec:uti~·~ branch of the p;~vern­
ment. Take a day in the life of one ntlzen, a doctor-lets call 
him Francis Irvinrr. The day is :\fonclay, April l:L It is the day for 
Dr. Irving's montl1ly visit to the Veterans' I lospital in a nearby 
state, for he is a consultant for the Veterans Administration. l-Ie 
taxies to the airport, driving past a row of large. new apartment 
buildings upon which he casts an apprm·ing glance. I Ic flies to 
a city a hundred miles away and from there is drin:n m·er a fine 
road twenty more miles to the hospital. His call there is short, and 
and he is back in his own office in the late afternoon in time to 
open his mail and dictate a few replies. One leLLcr comes from a 
distressed patient, who complains that the local drugstore has 
refused to refill the prescription which the doctor ga,·e him with­
out special permission from the doctor. Home again for supper, 
he hears from his son the details of the opening game of the base­
hall season, which the boy has watched on tele\'ision. Then he 
goes to his study to wrestle with his income tax blanks, which he 
must fill in and mail first thing in the morning if they arc to reach 
the District Director of Internal Revenue before the April 15 
deadline. Dr. Irving splutters over the complications of the forms 
and grunts crossly over the size of his tax: obviously, he says to 
himself, the federal government is spendinrr too much money. 

0 

\Vhat was Jefferson's idea? Ah, yes-that government is best which 
governs least. 

It does not occur to him that on this ordinary day, federal 
agencies have been in the background of much that he has seen 
and done. The VA, yes, of course: he is on that agency's staff, 
and they pay him a small fee. But what else? Those apartment 
houses in the morning-private housmg, wasn't it? Yes, but built 
on land which the city purchased and cleared with financial aid 
furnished by the Housing and Home Finance Agency. His air­
plane trip-on the plane of an airline licensed by the Civil Aero­
nautics Board, on a route designated by it, and at an altitude 
prescribed in accordance with its regulations. The drive to the hos­
pital-over a highway built with federal aid and the engineering 
advice of the Bureau of Public Roads in the U. S. Department 
of Commerce. Back in the oflicc-the mail awaiting him had been 
brought by the postman, an employee of the U. S. postal service, 
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and the dm~~ist who refused to refill a prescription was obeying 
a rule of the Food and Drwr Administration in the U. S. De1Jart-

.~ 

ment of I lealth, Education, and \\'elfare. Home to hear his son 
describe the Senators' unlikely \'ictory 0\·er the Yankees-which 
the youngster had watched o\·cr an unimpeded television channel 
allotted by the Federal Communications Commission. And finally, 
the grumbling hours in his study-to meet the demands not only 
of the tax laws made by Congress, but of the officials of the In­
ternal Re\'enuc Scr\'icc in the U. S. Treasury Department, who 
have the job of collecting taxes. He is unhappy about the taxes, 
but if he stopped to re\·iew the day, he might find himself think­
ing with admiration of the new housing, with gratitude of the 
speed and safety of his travels, and with apprO\·al of the require­
ment of caution imposed on druggists. He might even stop taking 
for granted the ability of airplanes and tcle\·ision progTams to 
avoid constant collisions and remember that the day's mail is not 
wafted to him on the wind. And in the end, he might conclude 
that .J efTerson should be venerated not so much for his remark 
about "the least gO\·ernment" (however appropriate that was in 
the eighteenth century) as for his defense of indi\·idual freedom: 
quite specifically, Dr. Francis lr\'ing's complete freedom to gripe 
about his tax forms and the extravagance of the federal govern­
ment! 

THE EXECUTION OF THE LAWS 

Enforcement 

The task of "faithfully executing" the laws has indeed become 
a vast one since Jefferson's day. \Vhat, in practice, does "execu­
ting" mean? \Ve sometimes say that CongTess makes the laws and 
the executive and judicial branches "enforce" them. Such phrase­
ology reminds us of the early ideas about government's proper 
function: if government's job is to maintain order and protect 
people from violence, then its laws will be criminal or prohibitory 
statutes, making certain conduct illegal. The "execution" of such 
laws is the same thing as their "enforcement." You shall not, says 
Congress, kidnap someone and take your victim from one state to 
another; you are under arrest, says the F.B.I. when it catches you 
doing it. It is a crime, says Congress, to report your income falsely 



448 I The Organs of Government 

I. 1· · · ·· 1 · "t a11cl ·1 1 n··1surv aocnt will for the purpose o eva< 111~ taxes, I Y I • • •. · , • ,.., . 

be on your trail. Law enforcement is, thcrdorc, mcludcd Ill the 

executive funCLion. 

Performance 

It is not, however, the whole of the executive function. J\lany 
federal laws carry no criminal pcnalt ies. They an: not prohibi­
tions; instead, they cl i reel that something sha II he done. The 
carrying 01ll of these directions comprises the major part of the 
executive duties of the goven1ment. Congress establishes a pro­
gram of old-age insurance; thousands of federal employees, not 
to mention a great quantity of electronic tabulating machinery, 
arc needed to sec to it that each claimant of l><.:nc:lits under that 
program receives what is due him. A statute says that the workers 
in a factory can, if they choose, be n:prcscntcd by a union; a fed­
eral hoard arranges for the holding of an elect ion at which that 
choice is registered. Great sums are appropriated for aid to under­
developed countries; n1en and women-not congTt·ssmen, but 
government officials-must do the paper "·ork necessary to transfer 
the funds, and the field work needed to sec how 1 hey are spent. 
These are but a few examples of what could he an almost endless 
list of tasks which must he performed to "carry out" the laws. 

Policy-J\1 aking 

The last example, especially, is a reminder that in the process of 
carrying out the laws, a wide area of discretion is often left to the 
a~hninistrators. The )alter become policy-makns in their 0\\'11 

nght. As we noted briefly in Chapter '1, the complexities of mod­
ern society have made law-making an exceedingly intricate busi­
ness. Increasingly, Congress has acquired the habit of laying down 
general policies in its statutes and Ica,·ing to the executi\'e the 
task of establishing more detailed policies within that broad frame­
work. The basic reason for 1 his, and the factors which make such 
"delegation of leg-islat i\·e authority" permissible under the Con­
stitution, were stated by Chief Justice Stone in deciding a case 
wherein the validity of wartime regulations fixing maximum 
prices was challenged. These price reg·ulations were issued by an 
exccuti,·e official, the price administrator. Congress had enacted a 
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law gtnng him gl·neral authority to prescribe maximum prices, 
hut the an of ( :ongrcss did not specify the particular price to be 
fixed for l'\"lT}' connnodity. Said Chief Justice Stone: 

"Congress enacted the Emergency Price Control Act in pursu­
ance of a defined policy and required that the prices fixed by the 
administrator should runhcr that policy and conform to standards 
prescribed by the Act. The boundaries of the field of the adminis­
trator's pcnnissiblc action arc marked by the statute. It directs 
that the prices fixed shall ctfectuate the declared policy of the 
:\n to stabili;e cotnmodity prices so as to pre\'ent wartime infla­
tion .... In addition the prices established must be fair and equi­
table, and in fixing· them the administrator is directed to gi,·e clue 
consideration. so far as practicable. w preYailing prices during the 
designated hase period .... Congress has stated the legislative 
objcctin~. has pn·snihcd the method of achieYing that objecti\·e­
maximum Jnicc fixing-and has laid do\\'n standards to guide the 
administrati\·e detcnnination of both the occasions for the exercise 
of the price-fixing pown and the particular price to be estab­
lished .... The Constitution as a continuously operative charter of 
government dm·s not demand the impossible or the impracticable. 
It does not require that Congress find for itself c\-cry fact upon 
which it desires to base kg-islat iYe action .... The essentials of the 
legislative function arc the determination of the legislati\"C policy 
and its formulation and promulg-ation as a ddinccl and binding 
rule of conduct-here the rule. with penal sanctions. that prices 
shall not be greater than those fixed by maximum price regula­
tions which conform to standards and will tend to further the 
policy which Congress has cstablishccl. ... It is no objection that 
the determination of facts and the inferences to be drawn from 
them in the light of the statutory standards and declarations of 
policy call for the exercise of judgment [by the administrator] and 
for the formulation of subsidiary administrative policy within the 
prescribed statt!tory framework." 1 

QuASI- LEG tSLATivE Ft • r"CTior"s. Chief Just ice Stone's language 
indicates the reason for this particular delegation of "subsidiary" 
law-making authority-namely, the impracticality of expecting 

I l'alws v. l.J11ited Stain, 321 l'.S. ·IJ.I (19·lt). 
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Congress to fix a particular price for each of thousands of com­
modities. It emphasizes the need for a clear statement of C?n­
gress's general policy and a set of "standards" to cont ~-o~ or gmde 
the administrator. 2 At the same time, the Court's op1111on lea,·es 
the door open to a great deal of such delegation, for it virtually 
te1Is Con<!Tess that so lonrr as it includes a I)olicy statement and o n 
some standards (and those in the Emergency Price Control Act 
were hardly precise)-so long, in other words, as it docs not wholly 
abdicate-it can turn over the day-to-clay job of law-making to 
executive officials. 

The executive agencies, accordingly, make "subsidiary" laws, 
which are just as effective as if they had been made by Congress. 
Often they are significant policy decisions. The secretary of agri­
culture, for example, has broad latitude in deciding whether, and 
when, to acquire certain commodities, and at what price; his deci­
sion may profoundly affect the whole agricultural economy. A 
treasury regulation, not an act of Congress, determines whether 
under certain circumstances graduate fellowships or the compensa­
tion of graduate research assistants are taxable or not. Not a 
statute, but the wage and hour administrator's rule, requires em­
ployers to retain their payroll records for a specified number of 
years. To be sure, the orders and rules and regulations, to be valid, 
must not contradict an act of Congress and must be within the 
scope o( the general authority granted, and what CongTess has 
granted it can take away. To that extent, the power wielded by 
the executive agencies is not precisely the ultimate legislative 
power; but, at the very least, it can be called "quasi-legislative" 
power. 

In another sense, too, administrators perform quasi-legislative 
functions. As we have seen, some laws contain ambio·uous lan-

o 
guage, and others provide no certain directives for dealing with 
unexpected circumstances. If a statute established a fellowship 
program for "graduate students," for instance, would it include in 
its benefits all those admitted by an accredited university for post-

2 The absence of a precise statement of purpose, and especially of any pre­
scribed standards to "hich the executive branch had to conform, had led the Court 
to huld the :'~:a tiona) Industt ial Recovery Act invalid in 1935. Schechter v. Uuited 
States, 295 U.S. ·195 (l!.J3j). 
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graduate study, including first-year law school students who had 
been admitted after their junior year in college? \Vhen the Fair 
Labor Standards :\ct exempted "administrative" employees from 
its forty-hour-\\'t't'k pnn·isions, was a stockroom clerk exempted, or 
a packing room foreman? In these kinds of situations, which are 
numerous, somebody has to decide what the statute means. Even­
tually this decision may be made by the courts. In the first in­
stance, howenT, it is made bv the administrator. In effect, he adds 

J 

to the law passed by C:ongTess new language spelling out what he 
thinks it means: he docs this by issuing "agency letters," or ··inter­
pretive bulletins," or, especially when he feels sure of his gTotmd, 
rules or regular ions. Congress or the courts can correct him. but 
in pract icc such corrections are rare. For most of us, the "law" 
embodied in the administrator's interpretive additions to the 
statute is for all practical purposes the law of the land. 

During the first third of this century, the rapid growth of Ia\\ 
embodied in rules and regulations ga,·e rise to considerable con­
fusion. How such law was made varied from agency to agency, and 
although some rulings were publicized, others were not. Citizens 
trying to obey the law found it ever harder to know what the law 
was. Eventually, in 19~~5. Congress passed the Federal Register 
Act, establishing a daily publication, the Federal Register, and in 
essence providing that substantive administrative orders, rules, 
and regulations would become effective only upon their being 
printed in that weighty journal. 

QuAsi-JUDICIAL FUi"CTIONS. In much of the executive establish­
ment, therefore, the policy-making, quasi-legislative function is 
of prime concern to agency heads and their immediate assistants. 
In some o£ it, there is also a task which essentially is neither ad­
ministrative nor quasi-legislative but resembles more the task of 
courts and judges-the job of deciding disputes and settling con­
flicting claims. Are four corporations eager to operate a television 
station using one particular channel? Obviously only one can use 
that channel; a federal agency decides which. Does a labor union 
complain that an employer is violating the Taft-Hartley Act by 
firing employees who join the union? The employer denies the 
charge, and a federal board determines whether an "unfair labor 
practice" has been committed or not. In each case a hearing is 
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held al which the contesting parr ics present I heir t'\·idt.•tKe a_nd 
arg-ue their side of the case. In deciding ~ll< h a case. an cxentti\'C 
agency is acting in a "quasi-judi<ial" capa<ity. It call be re\·er~cd 
by the courts if it has misapplied the act of ( :ougrcss uudcr wl11ch 
it operates or if it reaches its couclusious arbitrarily, but in the 
normal course of events its ck<isious ~rand aucl an· obeyed. 

Such "quasi-judicial" functious are perfornted from time to 
time by many agencit·s throughout the gonTnntt·nt, hut they arc 
usually most notable in the case of 1 he so-callc:cl "regulatory com­
missions," such as the Intt·rstale ComnH.Tce Con11nission and the 
Federal Communications Commission, which apply to various in­
dustries the general policies laid clown IJy Congress. Technically, 
as we saw in Chapter· ·1, these regulatory ageucies rnay not be 
classifiable as pans of the t.·xccuti\·e branch of the gm"Crnment. 
Unlike the "old-line" tkparlmeuts, they occupy a peculiar posi­
tion in the governmental structure, possibly constituting a "fourth 
branch" of government. This anomalous situation arose out of 
Supreme Court decisions holding that the President cannot, with­
out senatoria I consent:, I-cmon: from office any commissioner who 
exercises q uasi-j ud icia I functions, except for a reason specified by 
statute.:1 In his opinion in the first o[ these <ascs . .Justice Suther­
land remarked that the Federal Trade Commission "occupies no 
place in the executive department" (brandt), but left unanswered 
the question o[ what "place" the commission does occupy. Never­
theless, as we shall sec, the chid executive may ha,·e a strong voice 
in agency policy; whether this is appropriate, in quasi-judicial pro­
ceedings, was a question raised acutely by a House I m·est igat ing 
Committee in I !J!iH. The investigation disclosed that presidential 
assistant Sherman Adams had interceded with two reo·ulatory 

n 

bodies-the Civil Aeronautics Board and the Federal Trade Cum-
mission-on behalf of private indi,·iduals, one of \\'hom desired a 
favorable quasi-judicial decision, the other a ruling giving him 
time to come into compliance \\'ith a labeling Ia\\'. Mr. Adams had 
not expressly sought to influence the agency's actions, but it was 
reasonably assumed that his mere indication of interest gave his 
friends a better chance to get what they wanted. 

:11/umfJhrry".\ /·:\·nu/or 1'. {'ni/('([ .\lfl/1'.\, 2!J!i J".S. (i(}2 (I!J:JC>); JJ"il"lll'l" 1'. {'llifl'fi 

Sit//('\, 3!ii c.s. 3·19 (J!IC>H). 
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The fact i~ th;1t t'\'l'll quasi-judicial ag-encies are engaged in 
political husinc~s. in a dmnt-to-carth sense of that phrase. Espe­
cially \\·hen tht· statutc Yaguely directs a commission to decide 
disputes on Slllllt' such basis as the "public conYenicnce and neces­
sity" is the door \\·ide npcn for political mancu\-ering-. Television 
channels and cenain commncial airplane routes. for instance, 
are incalculably pw!itahlc priYikg-es dispensed by gm·ernmetlt 
agencic~. For the cotnpeting claimants to a particular channel, 
which can bt· allottt·d to only ont'. the financial stakes are ycry 
high. :\nd as the agency which has to choose among them is not 
a court, and so is not protected by the traditions and ethics or the 
judicial system, the temptation to exert pressure on its members 
often secnts incsistibk. Both cotwtTssmcn and litit!:ants haYc reach· 

0 ~~ I 

access to the cotnmissioners. and \\·hen-as is not infrequently the 
situation-no one claimant has a soundtT case than any other. per­
sonal or political ath·antage may play a part in the commission's 
decision. 

Thnc was a tintc \\·hen not only quasi-judicial functions. but 
all cxecutiw~ and adntinistrati,·e duties-the whole field of "pub­
lic administration"-\\.tTc assumed hy inlluential scholars and 
analysts to he "nonpolitical." Indeed. public administration \\'as 
thought to he not only nonpolitical hut to be. in effect. anti­
political; its supposed guiding principle. in contrast to that of 
politics, was that of scientific rationality. The prophets of public 
administration put their faith in charts and axioms: they tended 
to see the J1rohlcm of runnino· a on\.tTnment as essentially an 

..., 0 

enoinccrinu: JHohlcm . .-\nd of course tn a cle\.!.Tee. tht')' \\Tre ri\.!.·ht-t"J \I • 0 \l l._l 

but only to a degn.'l' . .-\s more people. in clays of depression and 
war, s<.T\"Ccl a hitch in administrati\"c posts. the \\·icier spread an 
a\\·areness that public administration, "·hilc it may profit by the 
tools of scientific management. is essentially and inevitably and 
unendingly a part of politics. For administrators make policy, and 
policy decisions are the ultimate prizes of the political struggle. 

ORGANIZATION 

At the center of the "executive establishment" are the President 
and the agencies \\·hich comprise the Oflice of the President; of 
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these, in organizational terms, the Bureau of the Budget is of 
special importance. Reporting to the President are the heads of the 
ten departments and a miscellany of. nonclep;~~·uncnt~l· e~~cu­
tive agencies and government corporatiOns and authm1t1es. In 
the curious no-man's )and which we have mentioned, halfway, as 
it were, between the \Vhite House and Capitol I I ill, arc the regu­

latory boards and commissions. 

The Departments 

Each department is directed by a secretary, appointed by the 
President (with the consent of the Senate) and automatically in­
cluded in the cabinet. Each now has at least one undersecretary, 
second in command, and a number of assistant secretaries, varying 
roughly in accordance with the size of the department and diver­
sity of its duties. Each includes divisions, oflices, bureaus, and sec­
tions, the heads of which report through their superiors to a 
designated assistant secretary or through him to the undersecre­
tary or secretary. 

In Part V of this book, when we consider the formulation and 
execution of important policies, we will have occasion to become 
sharply aware of the roles played by some of these departments 
and their subordinate units. Here, therefore, we will take merely 
a quick, passing look at their major functions. 

Stale is the successor of the old Department of Foreign Affairs 
in the days of the Articles of Confederation. It is responsible for 
informing and advising the President with respect to international 
affairs, and, to a large degree, for carrying out his foreign policy. 
Its Foreign Service provides careers, at home and abroad, for 
Americans attracted to the life of the diplomat. The American 
delegation to the United Nations reports to the State Department. 
Much of the "foreign aid" given to other countries is adminis­
tered under its supervision. The ordinary citizen's most likely con­
tact with the State Department will occur when he wants to 
journey abroad, for it has the responsibility of issuing (and some­
times withholding) passports for foreign travel. The department 
has grown prodigiously in the last quarter-century: this growth 
is reflected by the size of its "top echelon," where, under the 
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secretary, there scn·e an undersecretary, three Deputy undersecre­
taries, and some t\\"ch-c assistant secretaries. 

Tn·aslll)' \\"as originally responsible for the management of the 
government's finances: the Budget Bureau, for instance, was at­
tached to that department until 1937. Today it shares the tasks 
of suggesting and making financial policy with other agencies, 
especially the President's Council of Economic Advisers and the 
Board of Go\-crnors of the Federal Reserve System. It has the tax­
collecting function, performed through the Internal Revenue Serv­
ice; the tariff-administering function, performed through the 
Bureau of Customs: and it also enforces the laws against illegal 
trade in narcotics. The Secret Service, a dramatic detective and 

Protective unit \\"hich lono· alltedates the FBI, havinQ been formed 
~ u 

in 18GO to com bat counterfeiters, is a branch of the department 
and so is the Coast Guard. 

Defense came into existence, as a department, in 19·19, after 
years of criticism of the di,·ision of the armed services into two 
departments, \Var and Navy. Not only were the army and navy sub­
ject to departmental separation, but between them there was tradi­
tional rivalry-and neither looked with favor upon the creation of 
a third coordinate armed branch, a separate air force. Eventually 
Congress adopted a plan "·hich retained the old posts of secretary 
of war (changed, in name, to "secretary of the army") and secre­
tary of the navy and added a secretary of the air force, but put all 
three under a Senctary of Defense. Only the latter is recognized 
as a cabinet. member, despite the title of "secretary" borne by the 
other three. Perhaps the most significant thing about any or all 
of these departments is that they exist as part of the structure of 
a civilian government. \\'e have never had independent troops, 
led by a general who recognized only the President as his superior 
and then only in the President's military capacity as commander­
in-chief. Always the ultimate administrative responsibility-and 
the executive power-has remained in civilian hands. History 
suggests that this tradition, or institutional arrangement, is indis­
pensable to the preservation of a democracy. A 19·17 statute, how­
ever, did give (or recognize) new importance to military officials, 
by formally establishing the Joint Chiefs of Staff, comprised of 
the heads of the three armed services and a chairman (from one 
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· · I I I · I'·-· .,·tl 'Ill The Snn·tar}' of De· of the sen·tces) appmntec JY t 1e I cs c · · . . . 
fensc thus not only has to \\Tl'SI lc with the problem~ an_slllg". lrOI~l 
continued intersenice ri\·alry, hut must scck. to Illalntalll l11s pn­
macy, as cxecuti\·c and as policy ach·iser, in 1 he lace of t_hl' possible 
opposition of se\·cn high-ranking- officials, eHTY one ol whom has 
direct access to the President. 

justice is headed by the Attorney (;eneral of the l 'nited States, 
whose post as legal director and addsn was ncated in I 71'\!l, al­
most a century before a Ikparlllll'llt of .Justice was formally estab­
lished. The first main task. of 1 he department is 1 he direr: ion of 
most litigation wherein the federal go,·enu11cnt is a party; the 
government is, in cfl'ect, the Attorney Ceneral's dil'nl. In trial 
courts the lJnitcd States auorneys, appointl'd to snn: in each 
judicial district, customarily appcar, somctimcs aided by lawyers 
from the \Vashington ollicc; in appeals, i11cluding- argunH.'Ilts be· 
fore the Supreme Court, the gon:rnment is 11onnally represented 
by the solicitor-general, the "n tllll ber two" man of 1 he .Justice 
Department, or by one of his assistants. ThC' tkpai'I.Jllcnt's second 
major duty is that of law enforceBicnt. Except for the enforcement 
of the anti-trust laws, which is carrit·d out by litigation com­
menced by the Attomey General, this is the pri111ary responsibility 
of one of the department's subordinate agencies, the Federal Bu­
reau of Investio·ation. It also includes the lllall;l''l'tllelll of federal n ~ 

prisons. The ALLor11ey (;ellcral retai11s his job of "legal adviser" 
to the President and the latter's subordinates, but as !Host depart­
ments and agencies ha\"C their own sizeable legal stall·s and some 
have authority to try their o\\'n court cases. and as 1 he President 
has his own "special counsel" on the \Vhite !louse stall'. this func­
ti?n is not as significant as it once \\'as. J usticc is also in charge 
of the administration of the laws 1wrtainino· to immi!..!.ration and .-. .. 
n~tt_lralization. and, by statute of l!J57, includes a Civil Rights 
D n_·tsion \\' h ich is su pposcd to \\'ork. tow a rei the pren:ntion of 
ranal discrimination that results in the impairment of federally 
guaranteed riuhts :-, . 

The Post Office is a departmt·:tt primarily administrative in 
~haracter; it has less discretion and fewer significant policy-mak.­
mg_ functions than any other department. Its job is to dcli,·er the 
ma1 I. Almost the only major policy decisions confronting its chief, 
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the Postmaster (;cnnal, pertain to the enforcement of laws 'rhich 
prohibit the usc of the mails [or the transmittal o[ obscene litera­
ture o1· the promlltilln of gambling or fraudulent schemes. The 
,-cry absence of burning issues prm·ides one reason why often in 
history the Postmaster (;cncral has been a party politician. eYcn a 
party manag·n. frcquemly scn·ing as chairman of the party's na­
tional commilllT while heading the Post Ollicc Dcpartment.4 

Interior, established in UH!l. "grew like Topsy," coming to be a 
kind of holdino comJ>an'-· for a hinhlv \·aried cono·lomeration of ,...., 1 ~ , n 

special agencies. Its primary concerns. always centered on the 
we-;tern half of the United States include the irrio·ation of arid . " 
farm land. the n·tnda t ion of oTazino·. the mana~emen t of Indian .. ~ ~ .... 
rcscn·ations. and the maintenance of national parks. (The latter, 
of l oursc. han· spread as far cast as the coast of ~Iaine. but the 
llloYcmcnt began with Yello\\·stone and other \\·estern "·ilcler­
ncsscs.) Since the l!J~(l's, the Bureau of Reclamation, "·hich oper­
ates irrigation projects. has built huge multi-purpose dams which 
not only store water for irrigation. but produce \'ast amounts of 
elect ric energy: the biggest in the country. Grand Coulee on the 
Columbia RinT, is such a Reclamation dam. Possessing also a 
Geological Suryey. a Bureau of :\lines. a Bureau of Land 1\lanage­
ment, and a Fish and \Vildlifc Scn·ice, the department seems a 
logical foundation for a full-scale "Department of Conservation" 
or "lkpartment of 1'\atural Resources." Its den·lopment in that 
direct ion was long· urged hy Ilaroltl L. Ickes, who "·as Secretary 
of the Interior from l !J:~:~ to 1 !l·Hi, and was recommended in I !H9 
by some members of the first Hom-er Commission. Their logical 
proposals ha\·e run up ag-ainst the hard facts that another dqxut­
mcnt, AgTiculturc. also deals with nawral resources and insists on 
controlling· the national forests. "·hercas an "independent" execu­
tive agency, 1 he Tt·nncsscc Valley Authority, builds dams and has 
wide responsibilities pertaining- to the use of resources in an area 
including all or pans of eight states, and a regulatory body, 
the Fed era I Power Commission, has authority O\'Cr private dam­
building on na\'igahle riYers. Mr. Ickes learned a \'ita! truth about 
public administration: namely, that it may be easier to move 

·I Another reason, significalll in the past, was that postmastcrships, long exempt 
from d\"il scr\'ice requirements, provided a broad field for party patronage. 
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mountains and river beds and build great dams and reservoirs 
than it is to IIHJ\T a gon:rnmcnt bureau from one department to 
another." 

Ag1·icullure is a department which, as we ha\'e just seen, deals 
with the conservation of certain natural resources, primarily soil 
and the products of the soiL Its scientific research and advisory 
services to farmers arc extensive: in the course of the latter, it has 
developed an unusually close relationship with both local farmers 
and agt icultural schools. The department has some enforcement 
duties, especially those of securing compliance with the laws re­
quiring the inspection of all meat shipped in interstate commerce. 
In the last thirty years, however, it has become first and foremost 
an operating and policy-making agency. It carries out the various 
farm laws for "price supports" for farm products and acreage con­
trol of one crop or another. In doing this, as we ha\-c seen, the 
Secretary of Agriculture can often wield a considerable amount of 
discretionary policy-making power. Furthermore, the department 
has often been either a seed bed of ideas for the reshaping of agri­
cultural policies or a conduit for the transmission of such ideas 
from a pressure gToup to the Congress. 

Commerce, like the Departments of Agriculture and Labor, is 
in some aspects a "special interest" agency. Consider for a mo­
ment the difference between these departments and the others. 
The State Department obviously is not supposed either to repre­
sent or to work primarily for the benefit of any one economic inter­
est: it serves the national interest, however that may be conceived. 
The same is true of the Departments of the Treasury, Defense, 
and the rest-except for AgTiculture, Commerce, and Labor. These 
are in part promotional units, designed quite frankly to foster the 
prosperity of farmers, businessmen, and industrial workers. The 
Departm~:nt of Commerce, when Herbert Hoover was Secretary, 
vigorously promoted American export trade, sending its agents 
abroad to act, virtually, as salesmen for American business. Thirty 

:; Throughout the d<·pression of the 1930's and even throughout \Vorld War II, 
Secretary Ickes relentlessly insisted to President Roosevelt that the Forest Service 
should be transferred from Agriculture to Interior. That the White House door 
was not slammed in his face is a tribute to both the President's patience and the 
high val~e he placed on Ickes's services despite this particular obsession. See Tile 
Secret LJiary uf Hamid L. lc/ws (:-.Jew York: Simon and Schuster, 1954). 
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years later, l\lr. Eisenhower's Secretary of Commerce, Sinclair 
\Veeks, clearly assumed that it was his job to express "business 
opinion" within the administration and to the countt·y at large. 
In the interim. a variety of new responsibilities had been imposed 
on the department, chiefly concerning transportation. The Bureau 
of Public Roads was attached to it; this bureau administers the 
federal aid progTam for state highway construction. The Federal 
Aviation Ag-ency, responsible for enforcing flight safety regula­
tions, reports to the Ci\'il Aeronautics Board but is lodged for 
administrative purposes in the Department of Commerce, and 
the same is true of the Federal Maritime Board. Under the Secre­
tary of Commerce arc, among other agencies, the \Veather Bureau 
and the Bureau of the Census. 

Labor was originally part of a "Department of Commerce and 
Labor"; the Department of Labor was organized separately in 
191 !3. Orig·inally its largest bureau was that of immigration and 
naturalization, which should remind us of the stake which organ­
ized labor had in curtailing the inflow of impoverished immi­
granLs who would work for exceedingly low wages. That bureau 
was transferred in 19-17 to the Department of Justice, leaving the 
Department of Labor the smallest of the departments. Labor ·was 
diminished further when another of its original functions, the 
conciliation of labor disputes, was transferred to a new and sepa­
rate Federal Mediation and Conciliation Service. The department 
administers the Fair Labor Standards Act and the unemployment 
compensation portion of the Social Security Act. Its \Vomen's 
Bureau promotes the welfare of working women, a kind of spe­
cialized program which, although useful, seems increasingly out 
of date. The Bureau of Labor Statistics provides economic data of 
great importance in measuring the cost of living and the rate of 
unemployment. The department is also responsible for some tech­
nical programs arising out of the United States' membership in 
the International Labor Organization, an agency of the United 
Nations. All in all, the Secretary of Labor has very limited dis­
cretionary power, and when the post was held, as it was for the 
first twenty years of the department's existence, by a representa­
tive of organized labor, it was seldom the source of significant 
policy proposals. In contrast, Secretary Frances Perkins (the first 
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woman cabinet member) was a vigorous promott'l" of new pro­
grams in the I9:W's, especially social sentrity and minimum wages, 
and twcnty-fi,·e years later Secretary James \lit< hl'll took an ac­
tive part in formulating legislative proposals. :'\either of these 
Secretaries could ignore the commaml of Cong-ress that the depart­
ment should promote the welfare of wagt: earners, but nl·ither felt 
forced to assume that only the st rongcsl labor unions really knew 
how that welfare could best bt: promoted. 

1-leall/t, l~dllcation, and JV£'lfarf~ is the youngest of the depart­
ments, established in l!J:J:L Its forerunn('r was a n111Hkpartmcntal 
agency, the Federal Security Administration, which handled a 
number of expanding prog-rams, especially most of the Social Se­
curity program inaugurated in the I !J:IO's. President Truman tried 
to give the agency departmental stat us, but Congress rduscd he­
cause or criticism o[ the administrator's views in fa,·or of health 
msurancc. After Truman was succeeded by Eisenhower, the 
tra~sition was accomplished. "HE\V" deals with the subjects 
wluch its name implies. ~luch of its work is clone in aiel of state 
and local progTams, which receive federal financial assistance; 
even when such financial support is Jllinimal. as in the case of 
local )Htblic ··I I I I I . sc 100 s, t 1e < epartment coliC ucts an acti\'C pro-
!!ram of •···s•· 1 1 · 1· · I I · k " . ... .... arc 1 anc. 111 ormatwn. ts argcst executiVe tas ·s are 
those of ·HI · · · 1 · · 1 

• < lllllllstenng Old-:\gc an< Surn\'ors Insurance am run-
~11_n_g _Lhc_ national public health hospitals; it.s chid enforcement 
actl\·ay Is tl )' . ,. f. I I . . . . · 1c po ICing o o()( s, c ru~s. and cosmellcs Lo rcqmre 
c.:omp!Jance · I 1 f. · · I · f ·I > · \\'ll 1 standan s o punty IJxed under the aul wnly o. 
t te I ure Foe l 1> I C . K. rug anc osmetJc :\ct. 

Other Exe. . . cut1ve Agenoes 
The list f 

· 0 governmental bodies which are under the President, 
or whose 1 .. I· . . . 
f. ltac s report to lum, IS a long one. I·urthennore, except 
or Lhe te d . . 

. . n cpartments, 1t changes frequcntly. Congress creates 
llC\\ ao·enci,. . 

. ·~ . · <.:s, or merges old ones, to deal \\'II h emerg-ent problems; 
the President . 1- . · · 1 .. . . · • WJth the couscnt o Coug-rcss, shuflles luiKtwns anc 
estc~bl!shes 11 , 1 . . . . . . 1. . . 

. '-W ac lllllliSll'at IVC llllllS; and Ill II IlleS 0 <TISlS, !Ill· 
Jnerous tem1 . · ~1"1 )OJary or ad hue agenc1es appear on the scene. 1e 
ncuHkpanrnent 1 . · I'll. 1 1 · . a execullve ageiJCJes < 1 er among t ICmse ves m 
terms of organizational struct.ure. Some resemble departmeJ:Ls, 
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with singk chiefs \\'ho are not accorded cabinet rank; some are 
headed by multi-Inemher hoards or commissions. A [e,\· take the 
form of corporal ions. yet the seeming independence conferred by 
the corporate de\·icc docs not remon' them from ultimate exccu­
ti\·c COlli rol hy the President. or all of these agencies, most of 
whose functions arc implied hy their titles. a fc\\" stand out be­
cause of the significance of the subjects with which they deal and 
the compar:u in·ly pnmancnt place which they seem to have 
achicn·cl in the gonTnlllciHal structure. \Ve will have occasion, 
in Part \', to learn more of the impact of some of these on policy 
format ion. 

In potential long-range importance, the Atomic Energy Com­
mission takes first place. Despite the dominant concern with using 
nuclear energy for the production of bombs and missiles, control 
over atomic development has been entrusted to this ci\'ilian body. 
Another organization which deals \\·ith military needs, yet is not 
in the lkpanincnt of Defense. is the Selccti\·e Sen·ice System, 
'\'hich administns the '"cli·aft."' Among the agencies dealing with 
domestic. ci\·ilian problems are the Federal i\fcdiation and Con­
ciliation Scn·ic-c,'1 the Railroad Retirement Board and the 
\:ational :\fediation Board.' the Federal Deposit Insurance Corpor­
ation, 1 he \"ctcrans :\dministrat inn. and the Housing and Home 
Finance Agency .. \ major regional body under ultimate presi­
dential cnnt rol is 1 he Tennessee \'alley .-\uthority. In \Vashington 
arc se\-cral "staW' or service agencies. ,\"lwsc task is primarily 
that of assisting the "line" or operating organizations of the gov­
ernment. Si!.?:nificant ammw these are the Ci\·il Service Com-.. n 

mission (persmmel). and the (~eneral Services Administration 
(property management). 

n :\s we ha\·e seen. chis took mer ftmctions formerly performed hy the Depart­
ment of l.ahor. I he rationale for this rhange \1·:1s that the department 11·as as­
sumed to he nnessarih ""pro·lahor."" whereas the mediation of strikes required 
complete imp:ntialit\' l>l"l\1·cr·n management and unions. 

7 ., he politi.:II )'OIITI' or the R:lilw:l\" 1\rothnhoods is renec!ed hy the separate 
cxisterur of tlw"· 111·o ag<"IH i<'s. The fir~! handles a special old-age r:elirement s\'s­
tem for railway crnployecs. difkrcn! from the general Olcl·.\ge Insurance program: 
!he snond deals with strikes and threatened strikes in the transportation industry, 
with rules and procednrcs unlike those applying to other labor disputes. 
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Regulatory Boards and Commissions 

The device of creating an "independent" commission to regulate 
a particular kind of economic actidty began with the conferring 
of that status on the Interstate Commerce Commission (railroad 
rates and routes) in I HH!J. 11 It flo\\"Cred in the 1 ~J~O's and 1930's; 
but no such body has been established since :'\Jew Deal clays, un­
less one includes the Atomic Energy Commission, whose duties 
have been hardly "regulatory" in the ordinary sense, for there 
has been no atomic energy industry to regulate. The trend, in­
stead, has been toward increasing the regulatory responsibilities 
of the departments: thus the Labor Depanment "regulates" 
wages and hours, and the Health, Education, and \Velfare De­
partment polices the drug industry. The change may reflect, in 
part, dissatisfaction with the anomalous position of the "inde­
pendent" agencies in the governmental structure. As the Brown­
low report declared way back in EJ37, these agencies seem to 
constitute a "headless 'fourth branch' of the government ... the 
Congress has found no effective way of supervising them, they 
cannot be controlled by the President, and they are answerable 
to the Courts only in respect to the legality of their action." u 

Nevertheless, the "headless" boards and commissions persist. One 
reason for their longevity is that they have specialized expert 
knowledge: a corollary of this is that they have an interested "cli­
entele," familiar with the way they operate and suspicious of any 
change. Another reason, more theoretical but perhaps as weighty, 
is that most of them perform quasi-judicial functions and so 
should be kept as free as possible from "political" (i.e., presi­
dential) controJ.l 0 

One of the "independent" bodies differs from the rest in the 
breadth of its responsibilities and the absence of quasi-judicial 

s \Vhen first created in 1887, the ICC was attached to the Department of the 
Interior. 

9 RcjJOrt of the President's Committee on Administrative JHarwgement (1937), 36. 
10 Louis Brownlow's story of why Congress made the ICC "independent" 

shortly after the presidential election of 1888 is illustrative: "Mr. Reagan of 
Texas ... said that since a railroad lawyer named Ben Harrison had been elected 
!'resident, he did not trust the President any more in this matter." U. S. Congress, 
Senate Committee on Labor and Public \Velfare, l-Jearir1gs on the Establishmeut of 
a Commission on Ethics and Govemment, 82nd Congress, 1st session, 213 (1951). 
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duties. This is the Board of GoYernors of the Federal Reserve 
System, which acts as the directorate of a central banking system 
and profoundly affects the national economy through its monetary 
and credit-controlling powers. It has a high degree of real freedom 
from presidential (or any other) control, its seYcn members being 
appointed for f ou nccn-yca r terms. 

The other sc,·en regulatory agencies haYe more in common 
with each other. They arc the Interstate Commerce Commission, 
the Civil Aeronautics Board. the Federal Power Commission 
(hydroelectric installations. natural gas), the Federal Communica­
tions Commission (radio, te)e,·ision, telephone), the Federal Trade 
Commission (truth in adHTtising. fair competition), the National 
Labor Relations Board. and the Securities Exchange Commission. 
All are mtdti-mcmbcrcd, the members' terms Yarying from five to 
seven years. In all but the ICC, the chairman is desig11ated by the 
President, and in most the chairman is the agency's chief executive. 
All but the National Labor Relations Board must, by law, be bi­
partisan. And all reach major decisions through a process of ad­
ministrative adjudication-a formal ad,·ersary proceeding in which, 
as in a law suit, the parties (including the government) present 
their competing claims. 

Reorganization 

"If the Archangel 1\Jichael," said Louis Brownlow in 1937, 
"could come down and arrange it [the organization of the execu­
tive branch] perfectly by the 1st clay of 1\larch 19:~7. by the first 
day of March 1938 you would need another Archangel to come 
down and adjust it." 11 The demands on government change, and 
reqmre a readiness and ability to respond by continuous govern­
mental reorganization. This is hard to achieve. Bureaucrats, in­
terest groups, and congressmen have a stake in the maintenance of 
the status quo. All of them are likely to agree, at any given time, 
that government by a hodgepodge of overlapping or conflicting 
agencies which duplicate or stalemate each other's efforts is ineffi­
cient and wasteful, but they end up by saying: "Reorganize-but 

11 Joint Congressional Committee on Government Organization, Hearings, 75th 
Congress, 1st session, 8. 
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don't touch my a~ency!" ~e\-crthel<:ss. as the clutil's ()lthc govcrn­
ntent han~ increased and the nutnlH·r ol agctll ic~ h;ts tnttltiplied, 
a few major steps ha\-c IJecn taken to bring onkr •Htt ol chaos. 

The first significant IIIO\'l'tllent in this din·1 tiClll, in the present 
century, culminated in th<.: passage ol the Budgl't and :\ccounting 
Act o[ I !J~ I. This statute, in "establi~hing a tClmolidatcd budget 
initiated by the executi\T, ... cn\·i->ioncd lor the first time the 

modern concept of the managerial lttnct i• 111 1 d 1 hl' pre-;idcncy. It 
provided th<.: Presid<.:nt \\·ith the opportttllity to prnl'nt to the 
Congress and the country a whok fi~ctl progra111 rathn than a 
series of unrelated pans. It intr(J(\uccd, tnorcon·r. a pauern for 
the development of institution a I izcd prc~idcn t ia I 1nanagemcnt 
through staff agencies of fiscal and administ ratiH· control." 1 ~ 

\Vhen, in l !J;~u. the Bureau of the Budget "·as transferred from 
the Treasury lkpartm<.:nt to the ExenlliH~ Ollicc of the President, 
it began effectively to perform this "control" function, contribut­
ing significant I y to th<.: effie iency of the operating agenc ics. 

Perhaps still more important was the t·stablishtncnt of the 

Executive Ollice itself, in I !J~~!J-the lasting ntonumcnt of Brown­

low's C:ommillee on Adtninistrative l\lanaot•JJl('lll. ;\s \\T saw in ,.., 
the previous chapter, this de\·eloptnent provided the President 

with the staff \\·hiclt he needed if he \\'as to succeed as a "chief 
execu ti \·e." 

The idea that the orderliness and efficiency of the cxccuti\·e 
branch depends, perforce, on presickntial authority and discre­
tion was exemplified further by a series of statutes, beginning· in 

the clays of Herbert lloo\'(~r. which empowered the President to 

reorganize, subject to a possibk veto by Congress .. -\t present, this 

means that the President can sub111it a "n·or~;mizat ion plan" to 

Congress ,,.;hich will become cll'cctiH· in sixty days unless, in the 

interim, eith<:r house disapproves it. As \\'e saw in Chapter 13, 
this seems like a topsy-turvy method of ]a\\'-I!Jaking. but doubts 

as to its constitutionality have been allayed by gi\·ing one house 

the veto po\\"Cr instead of providing (as earlier statutes did) that 

the 1)Ian would oo into effect unless both I louse and Senate clis-n 

1~ flnhcrt F.mn1erich, F'w\"S 011 F('(/cra/ llt•mglllti:u/il"' (t:ui\!:rsity. :\Ia.: lJni­

"'''i'' of :\lallama 1'1css, 1!1"•0). I'· ~1. 
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apprmTcl.'a I lownc..T. the extent of presidential authority is 
limited. for l'\"('11 in nrantinn· discretion to the President ConoTess 

,""'\ ·""" ' """ 
has consistently said. as it wne: "This agency or that is untoucha-
ble: hands oil"!" TIH· ouht:mdino· ''rcnro·anization J>lan" to tro into 

\'-II :""t ,, 

effect was President FiscniHl\\·cr's combining of numerous agencies 
into the new lkpartmt·nt ol I Iealth. Education, and '\'elfare. 

Aiding Congress and two Presidents, Truman and Eisenhcm·er, 
in planning reorganization were t\\'0 commissions headed by a 
former President. I lcrhen I locn·cr. The first Hoon•r Commission, 
which issued its series of reports in l !1·19, concentrated on the 
proper structure of the cxc..·cutiYe branch. It appealed for clear 
lines of authority and responsibility. the rational nrg·anization of 
agencies according to major functions. and considerable decentral­
ization of operations. Its specific n·commctHiations led to the 
est a hi ish ment, by Congress. of the Genera I Sen· ices Administra­
tion and a statute reorganizing the State Department, and there is 
obviously a dose relationship between its proposed "Department 
of Social Security and Education" and 1\lr. Eisenhower's plan, 
four years later, for a lkpanment of Health, 'Vclfare, and Educa­
tion. Throughout the period of the first commission's existence, 
~Ir. Hoover laid great stress on public relations: never before had 
"reor!!anization" been so thorotwhl)' '"sold'' to the .-\.merican .. """ 

lJCO)Jie. A lan.!e and distinouishcd nnHt)J, the National Citizens' ', ~ ~ ("') 

Conmtittc..T for the I loonT Report, kept up a constant barrage 
of educational publicity and propaganda. In twenty states the 
idea look hold; to examine the structure of state gm·ernments, 
legislatures created "Little HooYer" or "Baby Hoover" commis­
sions. 

One strength of the first Hoo\·er Commission was that it re­
frained, for the most part, from indicating policy preferences. 
Another was that it did not promise that its proposals would sa\'e 
the taxpayers a specific amount of money. The second Hoover 

13 A similar statute in :"\•·w llampshire. makin~ the p;nn·rnor's plan clfective 
unless hoth houses of 1 he lcgislallne disapprm·ed it. was held im·alid hy the :'\ew 
Hampshire Supreme Court. OjJillit>ll of th1· justin·.< !lli ~- H. 5\i (1950). The 
reason was that a law requires f;l\orahle action by both houses. Although the 
court was willin!{ to allow such "fa\'orahle action" to he indicated by silent ac­
quk-s<:ente, it would not permit. the n~organi101tion plan to become "law" unless 
botlz houses aup1iesced. 
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Commission, which reported to President Eiscnho\\'er in 1955, 
failed to observe such caution. Especially it hammered at the 
alleged unwisdom of ,·arious federal prog-rams and activiti~s, 

urging that they be abandoned. This made it far less effective 
than its forerunner. Everyone might ag-ree, for instance, that to 
have a single agency build whatever federal dams and transn_lis­
sion lines Congress might authorize would he better than havmg 
a variety of agencies do this job; but there would he violent 
disagreement with a proposal that Congress should slOp authoriz­
ing the construction of transmission lines altogether. The second 
kind of proposal was typical of the second I Ioover Commission. 
Regardless of the latter's wisdom or lack of wisdom, the fact 
remains that the gloss surrounding the term "I loovcr Commis­
sion," as a symbol of impartial and useful planning for govern­
mental reorganization, was furnished only by the first of the two 
bodies which bore that name. It seems safe to predict that its 
efforts will be repeated-for, as we have seen, the need for re­
organization and hence for study of the existing structure is a 
continuing one, becoming acute from time to time. Doubtless 
after Mr. Hoover has passed from the scene, "another Archangel" 
will be summoned to do the kind o1 job he did so well in 1949. 

THE AGENCIES' RELATIONSHIPS 

The reorganization efforts which we have just been considering 
c~ncerned the institutional relationships of executive agencies 
Wllh each other and with the Office of the President. In the main­
taining of responsible, efficient government these are important 
factors. By themselves, however, they do not provide the key to 
sound . administration in the public interest. The President's 
authonty to direct might be expanded, the functions of the gov­
ernment allocated with perfect logic, and still the nation be im­
perfectly served by its officials in ·washington. For one thing, the 
most excellent governmental machinery depends on excellent 
people to run it; we will discuss the recruitment of personnel later 
in this chapter. For another, interagency relationships are not 
the only ones which affect the end product of the administrative 
process. Departments, bureaus, authorities, boards, and commis-
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sions interact with each other and with the 'Vhite House, but 
their performance is also affected by their connections with Con­
gress, the courts, and substantial segments of the general public. 
A brief analysis of all of these relationships should help us to 
understand the nature of the executi,·e branch's business, in terms 
of warm and often confused human effort and conflict instead of 
the cold impersonality of orderly charts of the governmental 
structure. 

\Vithin the Executive Branch 

The towering prestige of the presidential office makes the Presi­
dent the potentially dominant figure, as the framers assumed he 
would he, in "faithfully executing" the laws. The department 
heads and their immediate deputies and assistants serve at his 
pleasure. If he does not formally control, he at least profoundly 
influences the regulatory commissions: not only docs he desig11ate 
the chairman of most of them, but his very power of appointment 
of new commissioners often enables him to replace old members 
with men who agree with him on policy questions. And in two 
cases-the CAB's certification of airlines to fly foreign routes, and 
the SEC's suspension of trading on a stock exchange-the "inde­
pendent" commission's orders are, by statute, subject to presi­
dential modification or veto. EYen as chief executive, however, 
the President works "·ithin a political framework. He does not 
have a free hand. The power to appoint is qualified by the need 
for senatorial confirmation; the power to discharge is limited by 
the dangers of adverse public reaction. After the mid-1930's, for 
instance, no President with an ounce of prudence would have 
fired J. Edgar Hoover of the FBI, even if he had wanted to. 

Departments and regulatory commissions alike are subject to 
considerable continuing control from two staff agencies. All must 
deal constantly with the Bureau of the Budget; though the ulti­
mate decision as to appropriations is made by Congress, much 
depends on what the President recommends, and the President's 
budget message is mainly prepared by the bureau. All, to a gTeater 
or lesser degree, must count on the Civil Service Commission for 
the selection or approval of much of their personnel. 

Finally, every agency, e\'ery official, every "bureaucrat" is a£-
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fl . · I ··1 1 r ··tucrat'' does fected by what some ol her agency, o tct:t · 01 > 1_ l • • • • 

· 1 · ·tttletlt·tl cnnlhct-wJLness the On a larger scale we sec mtcrc ep.n . · . .. .. ·. . 
long struggle bet\\·een the lkpartments r_d _Inll:nor and :~ ..... 1 H.~tlt~nc 
for control of the Forest Service. :\ \ 1\"Hi example ol .1 smular 
dash, at the bureau level, is furnished by the ri\·alry between two 
dam-btuldmg agenncs, t te >Ill e.lll o ' · · · · · · 1 I' · · 1· )'t·(·I·ttll"ltion in the Dl')lart-
mcnt of the Interior and the Army Fnginens under the De­
partment of Ddensc. \\"here then.: i'i not dirn .' _cn_nllic~ _there is 
necessary dependence \\"hiclt can t"a'iily lead to lncttntl. I hus the 
SEC's pol icics can be n:ndt·ITrl i ndftTIIJa I if the Fed era I Resl·n·_e 
Board pursues a different course. and an FTC attt·mpt to curtad 
false advertising could he temporal ily thwarted by the Postmaster 
General's failure to bar such matter I rom the tnails. 

\Vithin any particular agency, furthcrmotT. tension is likely to 
arise between subordinate units or their chiefs. It can he abated 
by friendly personal contans among n·sponsihlc officials. hut even 
these may not he enough to o\·etTonte it. For interagency jealousy, 
at any level, is based on a mixture of pnsonal ambitions, policy 
preferences, and interest group (·ommitJJtt·nts. and nf these the 
first is probably the most pn\·asi,·e. The Jowl icst sect ion head or 
bureau chief is likely to seek more and lnotT authority. If he does 
not want added responsibility for its own sake, he desires the in­
creased prestig·e and. perhaps, rank that attaches to the headship 
of a sizeable agency. And he may want IIH>rc responsibility. too, 
either because he enjoys prn\·cr or because he is filled with zeal 
for "his" progTam and con\'inces himself that only he can carry 
it out properly. He tends Lo see his ri\'als as enemies of the pro· 
gram, determined to sabotag-e it. \\'hen the conflict ill\"oh·es de· 
partrnents or major units it becomes more than personal, of 
course; one agency's outlook and method of approach toward a 
particular policy may differ sharply from those of another. and the 
affccted interest groups will inject themsehTs into the strug-gle. 
Much of this inteJ~aocncy conflict 1roes 011 011 t of sioht, beina \\'ao·ed 
• r--,. ......, ' ' 1-, h M 
111 terms of seemingly minor personnel changes, obscure altera­
tions of departmental rules, or pri\'ate confcn·nccs with assistant 
secretaries, cabinet members, or, occasionally. C\Tn the President. 
Often the only publicity it gets is in the form of stories harmful 
to one contestant, "kaked" by his opponent to a friendly news· 
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paperman. 11 PulJlicitcd or not. personal or otherwise, interagency 
connict is all 1'\"CT·prl'Sl'llt rcaliq· in the \\'ashington bureaucracy. 

\Vith the Congress 

l'\onnally. an exccut in· or regulatory agency's most frequent 
congressional contacts arc with members of the House and Senate 
committt'l'S es]wciallv concerned "·ith the a<renc)·'s "·ork. These . " 
committees include both the "'subject-matter" committees (the 
t\\·o committees on agriculture. for example. ,,·hich naturally see 
much of the ollicials of the Department nf Agriculture) and the 
appropriations committees. particularly the relc\'ant su bcommit­
tee of the I louse .\ppropriatinns Committee. The publicized part 
of this relationship usually takes the form of formal appearances 
by high oflicials at open committee hearings. l\Iurh departmental 
time and effort goes into preparation for these hearings. This is 
ine\·itahk. for "·hen a ckpartmcnt head testifies on matters of 
policy. he is speaking· for the administration to the country as "·ell 
as to the Congress. and especially in Congress his influence may 
depend consiclcrahly on the skill with "·hich he presents his case. 
Still, appearances on Capitol llill do seem to take an inordinate 
amount of time, making it hard for top cxccutiYe oflicials to per­
form their other duties. Thus between January 15 and February 
H, l!l!i!l, the Secretary of Ddcnse testified fourteen times (a\'erag­
ing nearly three hours on each occasion) before six congressional 
co mill i It ees. 

So important, however, is congressional support for any agency 
or program that these committee demands take top priority. Even 
more time-consuming-and also. temporarily, destructive of mo­
rale-is preparation to meet occasional congressional attacks in the 
shape of a congressional im-cstigation. The latter is ordinarily 
commenced by hostile congressmen "·ho make \'ague charges and 
then seck to pro\'e them: lurid examples. from yesteryear, are the 
im"Cstigation of the 1'\I.RB in the late l!l:Hrs (pressed by those 
hostile to the board's policies. to the CIO. and. indeed, to the 

H Thus a \\'ashington paper onre reported that an assistant secretary of a major 
department had spoken insul1ingh to a :-.:cgro eJc,·ator operator. The story was 
easily t ran~d hark to a not her assistant secretary. his ri\ al for dominance within 
the depart mcnt. 
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purposes of the law which the board administered) ~nd of the 
FCC in the early 1 !).to's (the project of one represl'ntall\'e who _re­
sented rumors that he himself had violated the law by acceptmg 
a fee to represent a radio stat ion before the commission). The 
"probe" of the regulatory agencies in the late I D:,o·s wa~ of a ~~~ore 
routine partisan nature, a Democratic Congress "chcckmg u~ on 
a Republican administration. It struck pay dirt almost acoden­
tally, exposing the indiscretions of presidemial assistant. Ad~ms 
and the highly dubious conduct of a Federal Commtmtcal!ons 
commissioner who promptly resigned; but when the investigating 
committee's counsel, Bernard Schwartz, dramatically insisted on 
ferreting out more alleged corruption, the committee dispensed 
with his services. For the congressmen and the agencies arc often 
linked together by a common orientation toward particular inter­
est groups, especially those which speak for the businesses which 
the regulatory agencies arc supposed to regulate. An investigation 
which discredits the opposition party is one thing; one which dam­
ages the reputation of powerful imerest groups is, in the eyes of 
congressmen supported by such groups, much less desirable. 

Interest groups, indeed, often form a kind of bridge between 
members of CongTess and agency oflicials. Their lobbyists deal 
with both and may be friendly with both. A senator who takes his 
cue, on certain issues, from the XYZ Federation is likely to be 
well disposed toward the bureaucrat of whom the XYZ Federa­
tion's lobbyist speaks favorably. Over the years some agencies have 
for~ed close alliances with interest groups. The latter have oc­
caston~lly gained great influence, also, in particular congTessional 
c?mm~ttees-so that, in such cases, the agency-congressional rela­
tlOnslup is really a three-way affair, with the interest group fos­
tering mutual confidence between the two. 

This kind of connection is, of course, seldom publicized. Even 
l~ss publicity is given to the procedures, common to most execu­
tive and regulatory agencies, by which congressional hostility is 
allayed and friendly contacts with Cong-ress are maintained. In 
many offices it is a rule, for instance, that in preparing replies to 
incoming mail, inquiries from congressmen have top priority. 
The prudent bureau chief, even the wise Secretary, will 
break other engagements to suit the convenience of an influ­
ential senator. And where appointments to oflice can be made 
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outside of Ci\·il Sen·icc requirements, the bureaucrat who realizes 
the usefulness of congressional support for his program will ask. 
congressmen to recommend people to fill the vacancies, especially 
those congTessmen who are dominant on the appropriate com­
mittees. 

Fitzpatrick in the St. Louis Post-Dispatch 

Will the real romance get into the show? 

With the Courts 

Judicial intrusion in the affairs of the executive and regulatory 
agencies has taken four major forms. Two we have already men­
tioned. First are the decisions usually upholding the delegation 
of legislative authority to the executive branch (see p. 449). Sec­
ond are the decisions as to the President's formal authority over 
executive and regulatory bodies. The Supreme Court upheld the 
exclusive power of the President to dismiss a postmaster 1 c; and a 

16 /\-Ivers v. United States, 2i7 U.S. 52 (1926). 
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member of the Tennessee Valley Authority; u; it clenied the ex­
istence of such power in the attempted firing of a Federal Trade 
commissioner, because the latter scn·ed on a C)Uasi-judicial com­
mission.n A third line of cases, relating to the discharge of em­
ployees on "loyalty" or "security" grounds. \\'l' \\'ill discuss briefly 
when we consider personnel administration. The fourth concerns 
judicial review of the procedures and decisions of quasi-juclicial 
bodies_ For many years the courts were un\\'illing to acct'pt the 
findings made by such bodies in the course of fixing rates for rail­
roads and other public utilities; the judges st·emt·cl to vit'w the 
reg-ulators with the same suspicion as they vie\\'ed legislatures, and 
inclined to substitute their own judgment for that of the sup­
posedly expert agency. The era of .JUclicial self-rt'straint. begin­
ning in the 1 !J30's, saved the regulatory decisions from being 
struck down for lack of "due process of law" \\'henen~r the justices 
disagreed with them. The problem of "jnocf'dural due process," 
hfnvever, remained. The hoards and commissions were vehe­
mently criticized for unfairness in their procedural arrangements. 
The American Bar Association led the attack, \\'hich at long last 
resultccl in the passag-e of the Administrative Procedure Act of 
I !J.lfi. By 191fi, however, imprm"Cmt·nts in prorcdme hacl already 
taken place, ancl the statute did little mon· than codify the best 
existing agency practin·s. Decisions by quasi-judicial agencies 
must be preceded by a fair hearing, with adequate prior notice to 
interested parties, and must he based on "suhstanl ial e\·iclcnre." 
An aggrieved party can obtain judicial re\·iew, hut il' the estab­
lished procedure has been complied with he has little chance of 
\·ictory in court, save \\·here the statute is unconstitutional or the 
regulatory agency has incorrectly interpreted it. "Ordinarily this 
[judicial] re\·iew is conducted with general rl'spcct for the admin­
istrati\'C process and ddercnce to the achninistrators .... The 
judges have accepted the administrative state." Jtl 

Ill Morga11 v. ['11il('(/ States, :112 l'.S. 701 (I~J.II). 

1i 1-lumfJhrey's l~xt:culor v. C'11itt·d Stain . . 111/Jnt. The do<:trine of the 1·/umfJIIrt•y 
case was reaffi1med in ll'i<'ltt•r 1'. l.'~titt•tl Stain •. \ltflnt, ll'hcrcin President F.isl·nhower 
had remmed a nH·mher of the \\'ar Claims Commission for the pnrpose of replacing 
him ,,·ith "a person of my selection." 

I" :\Jerle Fainsod, l.inluln ( ;oulon, and Joseph C. l'alauwunlain, Gm•cnlllli'UL 

al/!1 tlu· :l111niu111 l·:nmomy r:-.;ew Y01k: \\'. \\'. :-.;o11on & Co., 1!15!1). p. 88. 



The Executive and Regulatory Agencies I 473 

\Vith the Public 

By the bella\ ior of administratin.· ollicials many people judge 
their go\Tl"lllllcnt. For must of us. perhaps, personal attitude 
counts most of all. Is the Internal Re,·enue inspector, making a 
routine "spot-check" of l'\Try twentieth tax return showing a sub­
stalltial iHcollll'. courteous a;Hl reassuring? Or docs he seem to be 
licking his chops at the thought of putting the taxpayer in jail? 
Docs the ckrk at the 0\d-.-\ge Insurance oflicc ostentatiously keep 
a line of l'idnly inquirns "·aiting- ,,·bile he tekphones a friend? 
Is the bureau chid in \Vashington inaccessible most of the time. 
supercilious the rest? These small, unimportant personal contacts, 
when all added togethn. haYe an impact on the public's concep­
tion of goYernmenL \'cry simply. gon'rnment seems democratic 
when ollicials arc patient and courteous, tyrannical when they are 
not. .John (;. \Vinant. thrice gon.-rnor o[ New Hampshire, was 
aware of this when he said that the quality most needed by a 
go\-crnment employee was "kindliness-" 

For many a g-flYCrnmcnt agency, howe\'C-r, there is a special izecl 
"public" with a more sophisticated approach. This "public" con­
sists of the interests with which the agency's work is most con­
ccrnecl. In some instances, interest groups feel, with some reason, 
that the agency exists largely for their benefit: so unions long 
viewed the Department of Labor, farm organizations the Depart­
ment of Agriculture. the American Legion the Veterans Admin­
istration_ Others bclic,·e that the ao·cnC)' should be administered 

" for their benefit. and seck. in effect, to capture it. This is par-
ticularly true of regulatory boclies-ancl the latter, remember. are 
by no means exclusi\'ely "independent" commissions, but include 
numerous bureaus in the old-line departments. So cattlemen 
wished to sec the Grazing· Service, in the Department o[ the In­
terior, headed and staffed l>y men sympathetic to their desires; the 
Real Estate Conference Board might be glad to ha\'e the Housing 
and Home Finance Agency headed by a man "·ho preferred delay 
to public housing_ The most obvious pattern of interest group­
agency interaction, hmvever, has been wo\'en by the regulatory 
boards and commissions and the businesses subject to their regu­
lation. 
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Typically a commission has been created to put an end to an 
abuse-the charging of destructi\·ely high rates, for instance, or the 
encouragement of irresponsible speculation. It starts off with a 
zeal for reform, and with public support exemplified by the en­
actment of the law establishing it. Then, gradually. its \'igor seems 
to abate. Its original purpose of rq~ulating- in the public interest, 
particularly by preventing or punishing abuses. is transmuted into 
regulation to the satisfaction of the dominant memlH.Ts of the in­
dustry regulated, and even into the promotion of the industry. 
The original object of control becomes instead a client of the 
controller. There are four main reasons for this change. First, once 
the initial reforms have been completed, the affected industry 
emerges from the "doghouse" and fights back against commis­
sions and commissioners who insist on strict regulation. This 
counterattack is often directed at specific individuals, some o£ 
whom have been subjected to campaigns of personal vilification 
and abuse which have caused them to decline reappointment or 
to be denied confirmation by the Senate. Second, as commissioners 
and their staff members become familiar with the industry and 
interested in its problems, they arc often increasingly tempted 
to leave the government and work for a corporation in the in­
dustry, at a greatly increased salary. This possibility sometimes 
affects their viewpoint while they are still in government service. 
Third, closely related to the second, is their growing knowledge 
of the industry's problems and their heightened understanding o£ 
the legitimate aspirations of the industrialists. The fourth reason 
for the typical change really embraces the other three: it is, sim­
ply, that the regulators are in constant, daily contact with the 
regulated and that the great majority of the latter are personable 
and honest men. The commissioners, then, are not like policemen 
in frequent touch with criminals. Policemen don't identify them­
selves with the people they arrest; but the regulators find it hard 
n~t to do so with the people they regulate. Senator George D. 
Aiken summed it up neatly: "Is not most of our trouble in the 
regulatory commissions due to the fact that the members are 
thrown in a constant association with the people they are supposed 
to regulate, rather than the public which they are supposed to 
represent and protect? It takes almost superhuman powers on the 
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part of a regulatory commissioner, after he has been in office for a 
certain length of time, not to promote the business he is supposed 
to re0o·tdate instead of n••rulatinrr it." Hl 

b 0 

This discussion leads us back inexorably to the "personal ele-
ment"-the concern, ambitions, and reactions of men and women 
who hold public oflice. The kind of government we have depends 
at least as much on those as on the administrative structure. How 
well the public is served is determined by the character and ability 
of the public servants. The wise selection and management of 
personnel is, therefore, the most important single element of the 
executive process. 

PERSONNEL ADMINISTRATION 

At any given time, nowadays, about t\\"0 and a half million peo­
ple occupy appointive positions in the United States gm ernment. 
Of these, more than t'\'O million are "Civil Service employees" or 
their equivalent-government wo1 k is their career. The re­
mainder arc outside ol Ci ,.i 1 Sen· ice fnr a variety of reasons, the 
chief of which is th.1t the jobs \\"hirh they are performing are 
temporary in nature. That is the maiu reason, at least, in term~ of 
numbers of people exempted; the most significant exemptions, 
however, are those of major policy-making and executive posi­
tions. These posts, perhaps 1,100 in all, are filled by what have 
come to be called "political executives," appointed Lv tl1t' Presi­
dent or his subordinates without recourse to any C:i\il Service 
exam in;-~ t ions. 

The "l;,olitical Executives" 

Broadly speaking, the noncareer federal executives (depart­
ment heads, undersecretaries and most assistant scnctarit·'>. tttl· 

merous aides and advisers, and a considerable number r,! l·t•~t·all 

chiefs) have several assets and handicaps in tommon. 011 1111 plus 
side is their willingness to inteiTupt their careers ill bu~mess or 
a profession, to render public service for at least a brief period. 

Ill U.S. Congress, Senate Committee on Labor and l'uhlic We:fare, Hearings on 
the Establishment of a Commission on Ethics in Gol'e111111ent, !:!:?nd Congress, 1st 
session, 213 (1951): quoted in 1\farver H. Bernstein, Regulating Business by In­
dependent Cu•11mission (1'1 inlcton, N.J.: Princeton University Press, 1955), p. 158. 
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Perhaps an asset, too, may he their distinction and experience _in 
private lire. Generally disach·;mtagcous. hm\T\Tr. arc the brcn_ty 
of their tours of duty and their frequent ignorance or the det~I~S 
of the pnJ~Tam they arc supposed to administer. :\'or is the "pohu­
cal executive" likely to be comfortable in \\'ashington unless he 
has had political experience; the businessman rcnuilcd for a hi~h 
post often finds disconcerting the gn·at diflt·rctHt' bct\\'et·n run-
ning a corporation and running a go\'el'lllllt'llt agency. . 

One o[ the burdens of the latter _job, or course, is that of deal­
ing with Congress. Hell hath fe\\' furies like a senator scorned. 
~lore than one executi\T has been glad to n.:trcat to pri\·ate life 
to escape the ,·itriolic: attacks rro111 congn·ssmen whom ht· has of­
fended. Sometimes more de\'asta ti ng ha \'e been the pnsona I ,·en­
dettas waged by columnists or cotmnentators against particular 
agency heads. In recent years exposure to pnsonal abuse, al\\'ays a 
hazard of public lil'c, has hcnnne potentially more unpleasant 
than ever because of the ease \\'ith \\'hich unsubstantiated hut 
terribly dam;wincr charcres of "doubtful loyalty" can !.!ain the 0 I'> ,...., • .. 

public ear. As a final obstacle to satisfaction in notl<'arcn public 
service is the matter of "conflicts of interest," which in this con­
text refers to a conflict het\\'een a person's official duties and his 
private affairs. !\-lust a businessman who has put his s;n·in~s into 
the securities of automobile and steel corporal ions clin·st himself 
of his stock before acn:pt ing a position as Assistant Secretary of 
Defense? If he fails to do so, is he fairly subject to criticism on the 
ground that his financial interest in certain corporations may in­
fluence the placing of contracts by the department which he 
ser - ·r 

vesr o such questions there arc no clear answers, and Con-
~Tess's early attempts to deal with the problem were unrealistic 
In their exclusionary results. 

Yet "political executives" can still he recruited and render use­
ful service. \Vhy? Obviously one answer, with respect to the high­
e~t positions, is prestig-e. A post in the cabinet confers great 
dtsUIH:tion on its incumbent. It also gi,·es him an opportunity to 
~tandlc lllallers of great moment-to feel the satisfaction of play­
lllg a significant part in the affairs of the nation. This kind of 
satisfaction and self-esteem may be felt, in less dcgTce, in compara­
tin·ly minor posts. A genuine desire to serye is a conscious motive 
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of many of these temporary otlicials, though their skeptical col­
leagues in 1 he pcr111ancnt "career sen·ice" put lillie stock in it. 
(The career men apparcrllly feel that most "businessmen in gov­
ernmcrn·· arc seeking broader experience and contacts to promote 
their own business prospects.) :.!•J And whatever the motives for 
~ndertaking the job, 1 he job itselr may well hold real fascination 
for an imaginatin· and industrious person. 

The "political ext·cuti\cs·· come into public senice through vari­
ous rout cs. Sol!ll' are poI i 1 ica I: they gain ollice through their own 
political strenoth or Lhrouoh the use of l)arty l)atronao·e. Others 

:-, ~ 0 

arc sdcncd by those \dl<l gt'l to the top positions early. The atti-
tudes of 1 hose 1 op t'Xt'Cll t i n·s largely determine the choice of 
sourn:s from which to recruit the lesser ones. Thus in New Deal 
days the preference of a few key ollicials (ancl the President) was 
soon rdlencd by the appointment, to lesser noncareer posts, of a 
horde of eager, able, and \Try young lawyers, with little profes­
sional or political experience. Under Harry Truman, most de­
partments were headed by old·time politicians like Truman 
himsdf; for most appointments outside of Civil Service, accord­
ing-ly, pany service and political connections were prerequisites. 
President Eisenhower and his cabinet favored "putting less gov­
ernment in business but more business in go\·ernmcnt," and hence 
looked chiefly to the private corporations to provide the "politi­
cal exccutiYcs" they needed. 

The Career Service 

The gn~at majority or federal employees, in \\'ashington and in 
sti II greater numbers scatten~cl all across the country, are "per­
manent" goHTnmcn t scn·ants. About one-quarter of them are 
women. (;cnnally speaking, they entered the federal sen·ice by 
passing- an examination; their salaries (like those of most non­
career employees) arc governed by a statute setting up many 
grades and classilications (l"rom (;S 1, S:!,!"'J()O a year, to GS 18, 
:f.; 17 ,500); they arc protected from arbitrary dismissal; and they 
have retirement bcnelit.s. 

Selection on the basis of merit was a goal long sought by re-

:!0 Rusirll'.\SIIlCII i11 GuvcrlliiiCIII, Harvard Business Srhool Cluh of \\'ashington, 
D.C., 195H. 



478 I The Organs of Government 

formers in the last century. The "spoils system" of party patron­
age brought many unqualified people into the s<.:rvicc, and some 
corrupt ones. In 1883 Congress passed the Pendleton Act, setting 
up a limited Civil Service system which has expanded mightily 
over the years. For several decades the approach of the Civil Serv­
ice Commission reflected the origin of the system: it sought pri­
marily to "keep the rascals out." Its competitive examinations 
were less useful in bringing first-rate people into the government 
than in keeping ward heelers out of it. As personnel require­
ments became heavier, however, the need for actively recruiting 
people of superior quality made itself felt. In the 1930's the 
Civil Service Commission began to take a more antrmative atti­
tude; it sought not merely to bar bad people, but to obtain good 
ones. New examinations desig·ned to qualify young men and 
women of education and intelligence were devised. Of these, 
since 1955, the chief one has been the Federal Service Entrance 
Examination, opened frequently to college graduates or persons 
of equivalent standing. 

Most career employees enter the federal service by taking ex­
aminations, though some have been "covered into Civil Service" 
by executive orders giving Civil Service status to employees origi­
nally outside the system. Most examinations are those of the Civil 
Service Commission, but a few highly specialized agencies still do 
their own recruiting even of "career" personnel: thus the For­
eign Service in the State Department and the FBI in the Depart­
ment of Justice hold their own qualifying examinations. Most 
Civil Service tests are competitive; to fill a vacancy, a department's 
appointing officer is offered the names of the three candidates with 
the highest marks. In one respect, however, the mark itself is not 
based solely on the answers to the examination's questions. If the 
applicant is a veteran, he has preferred status: to his original mark 
five points are added, or, if he is a "disabled veteran," ten points.21 

Between four and five thousand career men and women are 
responsible policy-makers roughly equal in influence to the lower 
echelons of the "political executives." The question immediately 

21 Veterans· preference extends beyond the examination process; the statutes 
give special advantage or protection to veterans in respect of w~iving physical 
requirements, administering layoffs, appealing from disciplinary acuon, etc. 
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arises: can a person exercise discretionary authority wisely, 1·e­
garclless of ,,·hether or not he appron?s of the program he is sup­
posed to administer? In the case of "political executives," one 
normally assumes that the head of an agency should believe in 
what the agency is doing. Should not the same be true of "career 
executives"? Not necessarily. The temporary official comes into 
government to do a particular job; if his heart isn't in it, he had 
beuer stay home. The career man, in contrast, spends his working 
life administering policies about which he may feel little or no 
personal concern. It is his job to put them into effect, and he does 
that job with all the skill at his command. He knows, too, that his 
advancement depends in part on how his superiors assess his work, 
and so he has a very practical reason for serving his chief loyally 
and well, regardless of whether that chief is a Republican or a 
Democrat, a radical or a stand-patter. The service he can render 
is often especially useful to the business or professional man who 
occupies high appointive office without prior political experience. 
Frequently the "career executive," over the years, builds a net­
work of personal contacts of political value, especially with 
conf,•Tessmen interested in his agency; he acquires "political know· 
how" which makes him invaluable to his department head. As we 
saw in Chapter 4, there is a natural hostility or at least suspicion 
between the legislative and executive branches, but the skillful 
''career executive," with plenty of time to develop friendly under­
standings and with awareness of the importance of congressional 
approval for his agency, can do much to overcome this. 

Civil Service employees, whether or not they are politically as­
ttlte, are supposed to stay out of party politics. The Hatch Act of 
1939 forbids them to take any active part in the management of 
party affairs or in political campaigns. They can vote and privately 
express their preferences, but, strictly speaking, those are just 
about the limits of their lawful political activity. Such a strict 
prohibition, however, has proved difficult to enforce, and there 
has been little demand for its enforcement. Much more basic to 
the "civil service" idea-the existence of a career service whose 
selection and promotion is based on merit-are the protections 
afforded employees against political reprisal. Thus the tenure sys­
tem, under which dismissals must be based on "just cause," keeps 
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an arbitrary "political executin:" hom firing the clerk who re­
fuses to make a campaign contribution. 

The separation of ci\·il servants from organitational party pres­
sure, in itself necessary for the prcst.-r\·at ion of a ''career" system, 
is symptomatic o[ something more <lehatahlc. It reflects the old 
theory that public administration and politics an·. or should be, 
different kinds of human acti,·ity. To the extent that career men 
act on that belief and become at ),est professional technicians, at 
worst spinners of red tape, Ci,·il Sen·icc requirctlll'llts hampcr the 
enthusiastic administration of Ill.'\\' and a(h-cnt urous prog-rams. 
Fortunately, as we ha\T just seen. ntnn<.·nJLts career ollicials are 
conscious of the ming-ling of administration and politics and arc 
adept at both. 

Loyalty and Security 

Good character has been a prerequiSite to qualifying- for the 
federal service since the merit system began, and from the Presi­
dent clown, federal officials have taken an oath to uphold the 
Constitution of the United States. Only since \\'orld \Var II, how­
ever, has there been a formal public program for insuring- that 
federal employees arc not "disloyal" to the llnit<.·d States or "se­
curity risks" whose employment enclangns the maintenance o[ 
secrecy concerning· ch:fcns(' and foreig11 policies. 

President Truman took the first big step in I !J.I7, perhaps to 
~van! off more drastic action hy Congress. By that year, hostile feel­
Ings bct\\'ecn the US:\ and the USSR were comin<T into the OJ>en. ,., 
The "cold war" had begun. Truman promulgated a "loyalty or-
der" establishing agency loyalty boards and a top Loyalty Review 
Board, and making· the Attorney Cencral"s "list of sul)\'crsi\'e or­
ganizations" influential in determining who \\'as "loyal" and who 
was not. Federal ao·euts went to work checkitw up on thousands 
of their fellow em 1~oyces; truthful statements, 7miutent ional half­
truth_s, specific but false charges. rumors and g·ossip all found their 
\vay mto the files of t.hc FBI and the C:i,·il Ser\'ice Commission. 
The Attorney (;encral's list, compiled without henl'lit of any judi­
cial or C\'en quasi-judicial procedure, was not supposed to be. con­
clusi\'e, nor \\'(TC the decisions of the \'arious hoards: final action 
could be taken only by the head of the agency where the accused 
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employee \\"orkcd. But anyone who had belonged to a proscribed 
organization or failed of lovaltv board clearance had little or no 
chance of remaining in fcd~ral. employment. 

;1/rf(/(((,1;1( 

tlft[RTy 

Fitzpatri<·k in tla• St. I.nuis l'<>st-Di.<l•nld& 

\Vrong way to find a needle in a haystack 

Truman's "loy a It y order" of 1 !J.I 7 was desig-ned to counteract the 
threat of suun:rsion within the government: cartoonist Fitzpatrick 
was one of those who immediately saw it as threatening individ­
ual freedom. 

The change in administration in 1953 was followed by the 
abolition of the Loyalty Review Board and the adoption of new 
nomenclature. "Security" became the key word rather than 
"loyalty." But in essence the program remained the same, extend­
ing not only to people directly employed by the gu\·crnment but 
also to employees of private firms holding defense contracts. 
Spurred on by Senator McCarthy of \\'isconsin and by its own 
campaign promises, the Eisenhower administration made a vigor-
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ous effort to rid the government of sub\'ersi\·es. The result was 
surprising to those who imagined Reds at every other desk in 
Washington: at the end of eighteen months of intensive investiga­
tion, only 342 employees had been dismissed as "security risks" 
(mostly because of personal habits leading to indiscretion, rather 
than subversive activities) and of these some were later reinstated. 

The program nevertheless had a damaging elfen on morale in 
the public service. It was widely criticized on \'a rio us grounds. 
The concept of "loyalty" as something which could be proved 
by nonmembership in some organizations "'as assailed as curiously 
negative and unsatisfactory. (On a man's record, membership in 
a left-wing group outweighed such a positi\'e act of loyalty as 
volunteering for duty in the war.) The fear of "subversion" 
seemed exaggerated: how could the nation be harmed if a file 
clerk in a local Old-Age Insurance office turned out to be an ex­
Communist? But the chief criticism was directed at the procedure 
of punishing people without informing them of the charges 
against them or confronting them with their accusers. The various 
boards and security officers-as it were, the judges and the prose­
cutors-had in their hands files showing that anonymous inform­
ants, known only as T-1, say, and T-2, had made certain charges 
against a government employee. But they did not have to tell the 
employee what the charges were, nor could they tell him who had 
brought them, for they did not know that themselves. "T-1" and 
"T-2" might have been patriots, or irresponsible busy-bodies, or 
malicious enemies of the employee: nobody knew which. 

Since 1948 the Supreme Court has, with some difficulty, avoided 
the necessity of ruling squarely on the constitutionality of such 
procedure. Challenged again and again to do so, it has found other 
grounds upon which to base its decisions in favor of federal em­
ployees. In one such case it decided that the old Loyalty Review 
Board had acted outside of the specific authority granted to it by 
executive order; 22 in another, that the relevant executive orders 
and rules did n0t clearly embrace "nonsensitive" positions and so 
presumably applied only to "sensitive" ones wherein "security 
risks" could be really dangerous; 23 and in a third, that the execu-

22 Peters u. Ho/Jby, 3·19 U.S. 331 (1955). 
2a Cole v. Young, 350 U.S. 900 (1955). 
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tive orders were nnt to be construed to direct dismissal without 
confrontation.:!·• In the last case, however, the opinion of the Court 
suggested a strong disapproval of discharge by anonymous accusa­
tion. In this it \\·as echoing an off-the-cuff statement by President 
Eisenhower: "In 1 his country if someone dislikes you or accuses 
you, he must come up in front. He cannot assassinate you or your 
character from behind without suffering the penalties an out­
raged citizenry will inflict. ... If we are going to continue to be 
proud that we arc Americans, there must be no weakening of the 
code by which we ha,·e li\"Cd-including the right to meet your 
accuser face to face." On the other hand, l\Ir. Eisenhower's At­
torney General insisted that the demand for confrontation of 
witnesses would "hamstring" the whole security program, saying 
that "underco\'cr agents, paid informers and casual informers" 
must be "guaranteed anonymity." The issue remains in doubt. 

Beyond serious doubt is the fact that most federal employees are 
trustworthy and reasonably industrious Americans, many of whom 
find that public service gives them a chance to do what they like 
best to do, or a sense of being useful, or, best of all, both. Its 
essential rewards were once summed up by one who, though not 
technically a "career" man, worked for many years in both state 
and federal government: "The first is the deep inner satisfaction 
that comes from working, with others equally dedicated, for the 
public weal. Special exhilaration is the lot of the man who throws 
his efforts, not into securing an advantage for client or business or 
self, but into building a stronger city or state or nation .... No less 
essential to the fullness of life is the sheer day-to-day fun that 
comes from working on a government job in a field that arouses 
one's interest. ... Joy in the job, the excitement of being in the 
main stream of something important and worthwhile, are perhaps 
the most attractive features ol a public career." 25 

24 Grcnw v. !lfcElroy, 360 U.S. 474 \1959). 
25 Paul 1\1. Herzog, "'Government Service as a Career," The Archbishop (Brooks 

School, North Andover, Mass., May, 1954). 



CHAPTER 17 * * * * * * 

The Lazv and the tllldgcs 

Thr_oughout ~his swcly (~f our government.' \\"C have been r~~ 
mmded agam and agatn of the underlpn~ rules and then 

interpreters-the Constitution and the justices of the Supreme 
Court of the United States. Yet it would be a mistake to assume 
that the Const i l.llt ion, "supreme Ia w" thouoh i 1 is, is the only law ..... 
that holds our society together, just as it would be an error to 
think that the Supreme Court by itself constitutes the whole 
judicial branch of the national go\·ernment. TherC' are many other 
federal courts, as well as a far greater m 1111 bcr of state and local 
courts, and these courts by no means confine themselves to the 
business of construing the Constitution. (:\'either docs the Su­
preme Court, though constitutional interpretation has come to 
be regarded as its biggest and most significant task.) In a ci,·ilized 
society, judges and judicial tribunals provide peaceable means of 
d_efinitcly and finally clcciding certain types of disputes. Some­
times in frontier communities in our own old \Vest, suspected 
thieves \\'ere h untcd clown by posses and hanged from the nearest 
tree; in olden times across the sea, two citizens who claimed 
ownership to the same plot of ground sell led t hci r argument 
with broadswords. 1\:ow, instead, the guilt of the suspect, the 
ownership of property, and all manner of other questions affect-

484 
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ing· the lihenics and rig-hts of indi,·iduals and the peace and good 
order of the community arc decided through a judicial process and 
in accordance with SIJlllethincr called "law." Because courts deal 

~ 

with "law" and judges arc trained and are presumed to be knowl-
edgeable in 1 he "Ia\\"," \\"e had better think for a moment about 
what "law" docs and what it is. 

La\\" has four basic functions or objectiYes. First, it protects the 
indi,·idual against the arhit rary action of goYernment: this is the 
funclamctllal principk o( ··constitutionalism." Second, it protects 
incli\"iduals and the society itself ag-ainst wrongdoing by other in­
di,·iduals; it prohibits and punishes actions \\'hich the society 
deems criminal and giH·s redress to the injured person. Third, it 
pro\·idcs the means for the orderly scttll'mcnt of disputes through 
cstahlishecl proccdun:s generally accepted as just and fair. 
Fourth, it giYes stability and certainty to priYate arrangements 
made by or among indi,·iduals: if you make a proper \\"ill, for 
instance, you can reasonably expect that after you die your prop­
erty will be divided as your will prm·ides, and when you sign 
a two-year lease for a house. you assume that you can stay in 
that house for those two years j[ you comply \\"ith the lease and 
pay the rent on time. This fourth purpose, unlike the others, is 
not wholly or perhaps en:n primarily protectiYe: it not only main­
tains accepted forms of 1 he social and economic order, but aids in 
the devclopmen t of new forms. The modern corporation, for 
example, \\·as a lawyers' inn·111ion, made possible by the legal 
decisions and rules afkct ino· the l)ri,·atc ri!.!hts and liabilities of 

~ ~~ 

the owners of productive enterprise. 
\Ve ha,·e seen somethino· of how lc!.!islators and administrators 

"" '-.J 

go about making those decisions and rules "·hiclt, for convenience, 
\\"C can call "statute law." But what about the courts and the 
judges who preside oYer them? In the course of our country's 
history it is law as applied or made through the judicial process 
which has had the greatest impact on the \vay we comport our­
selves and on the org·anization of our society. DeTocqueville 
observed long ago that we in the United States were the most 
legally minded people on earth; we were in 1sg5, and are now, 
C\"l'r conscious or the impact of Ia\\' or the need of it ("There 
ought to be a law!") e\"en though we arc not quite sure what it 
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really is or where it came from. Ignorance of the law, we often 
hear, is "no excuse" for wrongdoing. Likewise, a self-governing 
people cannot be safely ignorant of the existence of law and the 
ways in which it is applied or made. Uncertaimy about what 
"law," in the larger sense, really is, is more excusable; even the 
greatest scholars of legal history and jurisprudence have differed 
among themselves as to the true nature of law. 

THE NATURE OF LAW 

Different Conceptions of Law 

Obviously a subject which, all through the ages, has engaged 
the intellects of some of the world's greatest philosophers cannot 
be encompassed in a few short pages. Yet we should at least gain 
some awareness, here, of the ideas about law which have most in­
fluenced the people directly concerned with it-the lawyers and 
especially the judges. The "bench and bar"-thc judges and the 
attorneys-of present-day America arc affected, both consciously 
and unconsciously, by the beliefs and customs of earlier times. In­
deed, modern differences of opinion about what "law" is and 
what the judicial duties are with respect to it arc really nothing 
new. Similar differences have persisted for centuries. \Vay back 
in 1345, in Langridge's Case, tried in a royal court of England, the 
following colloquy took place, illustrating three contrasting con­
ceptions of law: 

R. Thorpe (who was _the lawyer for the plaintiff, addressing the 
judges): I think you will do what others have done in the same 
[kind of] case, or else we do not know what the law is. 

Hillary, J. (a Justice of the court): It is the will o{ the Justices. 
Stonore, C. J. (Chief Justice): No; law is that which is right-1 

Here the last speaker, the chief justice, takes the position that 
has been dominant most of the time in the development of .Ang­
lo-American law-the law of England transplanted to the United 

1 Common Bench, 1345. Year Boolt, 19 Edw. III 375, quoted in Harold J. 
Berman, The Nature and Functions of Law (Brookh·n: The Foundation Press, Inc., 

f n a . I ' t t • I I courses 19.')R). pp. 21-22. Pro essor erm. n_ 1s a cadcr in the 1110vcmen o me ~H e . the 
in law (not for professional tr;u~mg Inn as part of a ~-:cncral cduratwn) Ill 

undergraduate social sticncc currJuJhnn. 
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States. "Law is that which is right." But who or what is the ulti­
mate arbiter of rig-ht and wrong? The imperfections of humanity 
put that ultimate decision beyond man's certain reach. If, then, 
law is that which is right, it must be something· more than a mere 
human inYent ion. If not admittedly divine in origin, it still must 
be closely related to uniYersal principles, lacking divine authority 
only because it must he transmitted through the frail reasoning 
powers of human heing-s. A.t the least, then, it is a consistent body 
of principles reached by the process of "right reason"; a judicial 
decision arri,·cd at by faulty reasoning would not really be "law" 
at all. 

The idea that there is a close relationship between law and 
divine authority can be illustrated by a famous remark uttered 
by the great chid justice of England, Edward, Lord Coke, in 
l607. \Vhen, ang-ered by Coke's decision in a case, King James I 
insisted th:tt it be decided as he wished and reminded the chief 
justice that, after all, he "·as the King and so "not under any 
man," Coke defiantly replied: "Under no man, but under God 
and the Law." Nearly three centuries later a clergyman could 
conclude a hymn entitled "The \Vorcl of God" with the lines: 

1\Ian's laws but catch the music 
of the eternal chime. 

About fifty years ag-o an influential American teacher of law, 
Joseph H. Beale, omitted any reference to the deity in his descrip­
tion of the subject, yet pictured something certainly superhuman: 
law, he said, must be uniform, general, continuous, equal, certain, 
and pure.:! 

This conception of a higher law, transmitted through the 
power of Iannan reasoning into the rules and decisions governing 
everyday life, was prevalent in the United States-at least among 
judges and lawyers-for the major part of our national existence. 
In one form or another, it has many devotees today. Its appeals 
are many and they run deep. Perfection, certainty, continuity: 
are these not worth striving for here below in the knowledge that 
they must exist above? The rhythmic reassurance sounds in Mere-

2 Summa died in Je1omc Frank, Law ami the Modem lllind (New York: Brcn· 
tano·s, Inc, I!J:iO), ·IH. 
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dith's sonnet "Lucifer in Starlight"-as the \·ain~lorious, defiant 
archangel fell from heaven, "around the ancient track marched, 
rank on rank, the army of unalterable law." Th<.Tc is, surely, a 
close connection between i\Jcredith 's astronomy and Beale's phi­
losophy. 

The trouble, today, is that we know that not all the stars are 
constant in their courses, and likewise many aniculate Americans 
have come to doubt the existence of an immutable and perfect 
body of law. Some who ncvcr went so far as to acknowledge the 
existence of either a divine law applicable in secular couns or an 
only slightly less-than-di\'inc "natural law," but who ne\'l'l'theless 
venerated the "common law of England" as a foundation of our 
society, began to point out e\Tn the common );m·'s lack of univer­
sal consistency. Their starLing point \\·as similar to that of Hil­
lary, J.: "It is the will of the Justices." Law, in this Yiew, is what 
courts actually rule in deciding the disputes before them. Fur­
thermore, it is "Jaw" only to the extent that the decision can be 
authoritatively enforced: in other words, it is effective only "·ithin 
the jurisdiction of the particular coun making the decision. If, 
therefore, the highest state court of state A holds that a contract 
is binding only when it is set forth in writing, that is the "law" 
in that slate; but in state B, the court may decide that an oral 
contract is binding, and this will be the law in state B. This con­
ception of Jaw, as something made by gmTniment ofiicials and 
enforceable by go\·ernment officials within the area where they 
have authority, was summed up In :\Jr. Justice I Iohnes' famous 
statement that "the common law is not a brooding omnipresence 
in the sky." :l Some critics of the older notions \\'ent further still. 

"The will of the .Justices," they sugg·ested, was itself often the 

product of psychological forces rather than logical reasoning: 

Jerome Frank's Law and the Modem Mind, published in 1930, 

3 In the ninetee11th u·ntury, the Supreme Coun ass11111Cd that there was a 
general common law. Thus it declared that a federal court in a gi,·en state was 
not IJ(Jund to follow the decisions of the couns of that stale applving the common 
l;l\\·; the stale de< isions could have missl;lled I he Jaw. Sll'i{l ''· Tv.Hm, IG Peters 
(IHI2). 'J his assumplion of 1he exislence of a ro111111011 [all' whid1 lransccndcd 
juri~diclional hounclarics came under increasing nili<ism in 1hc pn·scnl century, 
and ('\<"nluallv il was rcpudialcd !Jv the Supreme Court itself in /·:ric Railroad Co. 

i "'"f•hin' :HJ 1 1 ·.s. til tl~l:l~). 
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tended to describe law as a combination of Hillary, J.'s artless 
statement and the doctrines of Dr. Sigmund Freud. 

\\'hen Hillary. J. said that the law is what the judges decide, 
the attorney, Thorpe, suggested that really it is what the judges 
can ue l'X/JCC!l'd to decide. He saw law in terms of prcdictaule 
rules "·hich the court, the organ of the state, will make and en­
force, "·hcthcr the rules be "right" or "wrong"; to find the law, 
Thorpe implied, you simply find out what conrts ha\'c decided 
in cases similar to your own. This \'ie"· of the Ia,,·, then, is that 
it is a predictable body of decisions made by courts guided by 
fJrecedcnt or reached after arn·uments showin!! how the case be-

~ LJ 

fore the court is analogo11s to cases decided earlier or distingllish-
ablr~ (logically difl'crent) from them. The emphasis is on law as 
a fairly coni inuous and logical set of rules made by ofl1cials of 
the go\Trnmcnt and sanctioned by the power of the go\'ernment. 

The old courtroom colloquy of I ;~·15, then, illustrates three 
ways of "looking at ]a,,·." :\ fourth gained status in the world of 
jurisprudence at about the same time, half a century ago, that 
sociology was achieving recognition. This fourth school of theo­
rists sa\\' law primarily as an instrument of social control, 'rith 
courts' chief functions being to balance competing interests and 
shape the ever changing social system "·hile maintaining its order 
and unity. Some recent writers, indeed, ha\'e pictured Supreme 
Court decisions as resolutions of interest conflicts, seeming to sug­
gest that the Supreme Court, like Congress, is a political cockpit 
wherein contending interest groups struggle and the stronger 
wins.·• To be sure, as we have seen, the Supreme Court is in one 
sense a political institution. Yet even when the Supreme Court 
is dealing with constitutional issues, it is not counting heads and 
voting in the hope of popular approval; and in the everyday bus­
iness of other courts, the political struggle is generally irrelevant. 
Judges do decide cases, and their decisions arc influenced by their 
predispositions and personalities. Often they consider the impact 
of a possible decision on not just the parties before them, but on 
society as a whole. Customarily they study precedents and reason 
by analogy: they are trained to do so, and the lawyers appearing 

4 Sec, e.g .. Jack \\'. l'dlasnn. Ft·dcml Cow·ts ill the Political Process (Garden 
City, :-.1. Y.: Duul>lcday & Co., 1955.) 
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before them frame their arguments accordingly. YeL what the 
judge does is not the whole of law. For h<' dol'S it within a frame­
work that stretches back on~r the cellluries. \\'hcthcr the frame­
work was divinely inspired, or imperfectly man-made, or 
constructed by a nearly superhuman effort to ascertain the "right," 
it subtly controls the judge's conduct and guides the judicial pen. 
That framework is the common law. 

The Common Law 

From their predominantly English heritage the original thir­
teen states took and applied in their courts the "common law 
of England." Furthermore, they extended its sway to great areas 
out of which new states wen: soon to be ca n"Ccl: for this "north­
west territory," the 1\:orthwest Ordinann.· of I iH7 prescribed "ju­
dicial proceedings according to the course of the common law." 
Eventually, it was predominant in all states except Louisiana,G 
though all of them enacted statutes occasionally modifying its 
rules. Today in more than half the states the common law of 
crimes remains in force; for instance, if the legislature has made 
no law defining the crime of burglary, a court would assume that 
to be guilty of burglary one must have "broken and entered in 
the night-time"-the old common-law definition of that felony.a 

Again, in the absence of a statute, a lawsuit for damages suf­
fered in an automobile collision would be governed by the com­
mon-law doctrines of "negligence" and "contributory negligence." 
The trials themselves would conform to common-law concepts 
of fairness and propriety: hearsay testimony, for example, would 
be excluded not because any legislature had ordered its exclu­
sion, but because under the common law it was inadmissible. 

The common law thus covers crimes and torts (civil wrongs 

G Before its acquisition from Napoleon in I R03, Louisiana under French rule 
had become accustomed to the "continental" or "civil" legal system. one based on 
the codification of rules which, to a large degree, adapted the maxims o£ ancient 
Roman Jaw. 

G Although a court would thus deal with a familiar and long-defined crime, it 
would be most reluctant to develojJ any new common Jaw of crimes, to meet 
changing circumstances. There is a natural ohjection to prosecutions for conduct 
which has not been specifically defined and determined, in advance. to be criminal; 
the definitions are made either by the legislature or by a very long line of ancient 
judicial decisions. 
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for which damages can be sought), contracts, procedure, and prop­
erty rights. Originally its most important concern was real prop­
erty: the m\·ncrship of land. In an agricultural community, land 
is the paramount interest; in a country only slowly emerging 
from feudalism, the relationship between the owners, the tenants, 
and the laborers on the land was the most significant economic 
relationship. And the common law of England began when that 
"green and pleasallt land" was a country of farms and forests, in 
the age of nobles and serfs. Henry II, in the twelfth century, es­
tablished a rudimentary judicial system for the nation which he 
ruled, and soon the cases heard by these English courts began to 

be "reported" or summarized in writing, the summaries being 
preserved in the "Year Books" like the one which reported the 
conversation in Langridge's Case. Gradually the decisions of the 
judges began to form discernible patterns. One court held that 
under certain conditions, a man's will could prevent the sale of 
his land by his heirs only for a given period; later, to settle the 
same kind of dispute, another court would find in this decision 
a good reason for making a similar decision. In the beginning 
there were no judicial precedents: judges had to be guided by 
their own "right reason" or, perhaps, by their estimate of what 
the community would consider reasonable and just.7 By 1600, 
however, there were precedents a-plenty to cover the most usual 
types of cases, and the usc of such precedents was facilitated by 
the monumental labors of the aforementioned Edward Coke. 
Here was a truly astonishing man. Attorney-general, leader of 
Parliament, chief justice, Coke still had time to compile and 
analyze the common-law precedents in a lengthy treatise; and, by 
precept and example, he stimulated the practice of reporting cases 
fully, in contrast to the often laconic summaries of "Year Book" 
days. Emphasizing the perfection, completeness, and certainty of 
law, Coke distilled from the precedents a body of rules and 
maxims. A century later, these were enlarged and clarified by a 
legal scholar, Sir \Villiam Blackstone, and thereafter for about a 
hundred and fifty years in England and, too, in young America, 

7 Bracton, writing in the thirteenth century, mentioned about 2500 decisions, 
but did not imply that they created binding l>reccdents. 
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Blackstone's Commeutarics on the Law of /~11gland provided the 

foundation of most legal training. 
The belief in perfection or the need for certainty, or both, ~ln~s 

"hardened" the common law into a body of immutable pnnCl­
ples. Soon it appeared, however, that the common Ia'': "·as not 
"complete": it did not always pro,·ide ,,·hat people believed was 
just redress for civil wrongs. For instance, it permit ted a person 
to collect damages from another man who had broken a contract 
with him, but it made no provision for requiring the fulfillment 
or '\pecific performance" of the contract. For many a purchaser 
of land, however, money as damages for a broken contract was 
not what he desired. lie wanted to occupy the property and have 
the former owner get out. So as the common law became more 
rigid, it was necessary to create a complementary legal system 
which would do "equity," especially in the form of granting re­
lief of a type not furnished under the comnloll law, "specific 
performance" o[ contracts or "injunctions" forbidding the cum­
mission of wrongful acts. The English couns of equity, like the 
early common-law courts, thus began making new precedents. 
Both in England ancl the United States, courts of law and courts 
of equity existed side by side, their jurisdinion depending on the 
kind of relief sought by the litigant. Yet such was the strength 
of the belief in perfection or the desire for certainty that equity's 
precedents, too, hardened into fairly rigid rules. ;\s any bu<lcling 
lawyer needed to know these rules just as thoroughly as he needed 
to master the common-law cloct ri nes, the forma I separation of 
judicial administration into courts of law and courts of equity 
became a useless complication; but the mcrocr of the two, per-

. . n 
m 1 tt mg a single court to rule on both t ypcs of cases, was long in 
coming. Only in I!H7, for example, was the old distinction oblit­
erated in I'\ ew Jersey. 

The principles of the common law and the maxims of equity 
fostered certainty and helped judges decide many diflicult cases 
by referring to somethin(r other than their own \\·hims or con-

• t. ,-, 

snences. The rules and maxims of one age, howc\'er, could not 
take into account the altered community structure and social 
\"iC\\.jH>ints of another. A legal system fit for a rural community 
was not likely to settle all the disputes arising from the Industrial 



The Law and the Judges I 493 

Revolution. Nor was the notion of ''justice" held by an English 
yeoman of the se\'Clllcenth century nece~sarily the same as the: 
notion of "justice" held by New Yorkers today. And so as old 
ways of living and thinking ga,•e place to new, the law changed 
too-or, if one agreed with Professor Beale. the judges' rational 
processes found in the law rules applicable to the new conditions. 
Changes or new disco\·eries in the common law came gradually. 
Seldom if ever were they abrupt reversals of ancient maxims; 
rather they grew out of the familiar process of analyzing the prec­
edents and finding distinc:tions between the facts of the cases 
which had gi\'en rise to those precedents and the facts now before 
the court. The common law, Holmes said, was a "seamless web." 
The judges kept wea\'ing it in fresh patterns, yet they did not 
break the threads with the past. 

It was this slowly changing, gndually growing body of the 
common law which underlay the American legal system in our 
coumry's earliest days and profoundly influences it today. To be 
sure, the influence of modern skepticism has wroug·ht a gTeat 
change in even the judicial conception of it. As "'e have seen, 
Holmes' view that the law consisted of particular, enforceable 
judicial decisions (which might differ from state to state) rather 
than being a uniform "omnipresence in the sky" gained wide ac­
ceptance. 

The old idea of the completeness and uniformity of "law" 
suffered a further great change in the present century. Sixty years 
ago it was possible for a scholar to write that of the various forms 
which law takes, statutes were the least important. Compared to 
judge-made (or "judge-found") law, legislation was indeed alto­
gether insignificant. That cannot be said today. Over and over, 
legislatures ha,·e invaded the precincts of the ancient law. No 
longer, in many states, is burglary "breaking and entering in the 
night-time"; a statute defines it otherwise. No longer is the dev­
olution of realty confined by a rule made by an English judge 
in 157•1; state statutes make different rules. No longer are the 
very procedures in the courtroom wholly governed by the com­
mon law; they must comply with "codes of procedure" adopted 
by state legislatures. Rights and remedies are fixed, today, more 
by statutes than by judicial precedents. Yet the influence of the 
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common law persists. Althottgh sont<..: statute~ in effect re\"erse the 
common law, many simply codify it. In recent decades, the legal 
profession has taken the lead in an dl'ort to ··rcstatt:"' the law per­
taining to various branches of human acti\·ity-contracts, torts, 
agency, for example-and to foster the enactm<..:n t of uniform leg­
islation in the various states. \\'ho thus "restates" the law and 
drafts the bills? Lawyers: men learned in the common law, men 
trained in the time-tested ways of reasoning by analogy from ju­
dicial precedents. Present-day Americans put more reliance on 
statute law than their fathers did, hut in kgi~latures as well as 
in courtrooms the spirit of the common law is still pervasive. 

ELEMENTS OF THE JUDICIAL PROCESS 

This chapter is not the place for an extended analysis of the 
judicial process, any more than it was for a detailed study of juris­
prudence, but any understanding of the ,\"Cnk done by the judicial 
branch of government (whether national or state) requires a grasp 
of a few fundamentals of judicial procedure. 

Adversary Proceedings 

The first of these is that in the main, court decisions result 
from the workings of what is called an rulvnsary Jnucess. There 
are exceptions to this: judges usually issue orders making· wills 
effective, for instance, without any disputants or "adversaries" ap­
pearing before them. The chief business of trial courts, however, 
is to try cases in which one "party" is opposing another "party." 
In a criminal case, the "parties" are the government on the one 
hand and the accused "defendant" on the other. In the typical 
civil case or "lawsuit," the complaining party is the "plaintiff" 
and the party he is suing is, again, the "defendant." It is disputes 
between parties which are settled in court by the verdicts of juries 
or the rulings of judges, as the case may be.s 

B :\'ot all disputes are settled in court: a great majority of civil cases, though 
they begin with formal legal proceedings, end by an agreement or "settlement" 
between the parties, voluntarily reached by the parties rather than imposed by 
the judge. 
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Actual Controversies 

Second, the diJjJUil~ must be a 1·eal o11e: the parties must really 
be adversaries, with conflicting interests at stake. Courts cannot 
properly entertain cases wherein the contending parties are actu­
ally on the same side, both wanting the same result. Years ago a 
statute went into effect requiring a reduction in raihoad fares. 
Promptly a railroad company official arranged with a friend to test 
the constitutionality of this statute through a trumped-up lawsuit. 
The friend asked to buy a ticket, saying that he would not pay 
more than the new statutory price. The railroad refused to sell the 
ticket to him at that price. He bought a ticket at the price charged 
by the railroad, higher than the maximum allowed by the statute, 
and then brought suit against the railroad for the difference. 
'Vhen the case was tried, and later when it was appealed, the 
plaintiff's lawyer made no effort to win it for his client; on the 
contrary, he joined with the railroad's lawyer in arguing that 
the statute was unconstitutional. Eventually the Supreme Court 
held that this case should never have been tried at all, for the 
parties were not really adversaries: they both wanted the same re­
sult. 

This does not mean that all "trumped-up" cases are thrown out 
by the courts. A test of constitutionality can be desired and a law­
suit properly instituted for that purpose-so long as the parties are 
genuinely opposed to each other and so give the court the benefit 
of hearing both sides fully presented. It must be admitted, too, 
that sometimes if the case takes the form of an adversary proceed­
ing, judges will shut their eyes to the lack of any real conflict: 
the obvious example of this can be found frequently in the divorce 
courts, where the unhappy "parties" often formally oppose each 
other, yet are both anxious that the divorce be granted. 

A few states give their highest courts one task which departs 
from the general rule that only actual controversies between op­
posing parties should be decided. They permit "advisory opin­
ions" as to the validity of pending state legislation. In such a state, 
a legislature which is considering a bill may request and obtain 
from the state's supreme tribunal a statement of whether the 
measure, if enacted, would be constitutional or not. The Supreme 
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I I II lunct ion. The Court of th<.: Unit<.:d States, 10\\T\Tl, 1as no ~t•< 
I I t il the an is in validity of an act of Congress cannot >e testn till 

effect and some person asserts that it clepri\'l·s him of his constitu­
tional rights. 

Justiciable Questions 

The next prerequisite is that the controversy must b.e j~L.~Ii­
ciahle, raising a question that can properly he set tied by ptchoal 
proceedings. A professional bas<.: hall player 111 ight sue his club's 
owners for payment of his salary, and the cas<.: would be heard: hut 
no court would consider his protest against an umpire lor calling 
him out at third even thouoh his disa<rrccmenl with the lllllJlire is , n ;-, 

angry and vocal. Normally, in a ci\·il suit, the plaintiff in his 
"pleadings"-the formal, wrillen complaint which hegins the suit 
-must show that he has somehow been injured or imminently 
threatened with injury by the defendant. The injury must be 
substantial,· when damages arc sou<rht it must he measurable in ....... n , 

terms of money. H your agreed-upon salary is SliOO a month, 
failure to pay it for a month obviously results in your suffering 
measurable injury-a financial loss of SGOO. For this you can sue. 
But what's the price tag on an umpin:'s upraised thumb? 

1\:ow it is easy enough to say that a dispute bctwt·cn a baserun­
ner and an umpire docs not constitute a justiciable controversy. 
Some far more significant cases, ho\\·e\ n, have been rejected by 
the Supreme Court on similar grounds. The first and most famous 
~f these was the case of f_llllwr v. Borri£~ 11 • 7 Jloward 1 (IH·I!l). 
rhat case arose out oF "Dorr's Rebellion" in Rhode Island in 
1R·12, wherein a group of Rhode lslanclcrs, claiming- that the old 
colonial charter under which the state was governed disfranchised 
the masses, wrote a new constitution and ekcted Thomas \V. Dorr 
as governor. The established state government declared "martial 
law" and put down the uprising. In ~he course oF doing so, Borden, 
a member of the state militia, entered the home of Luther, one of 
Dorr's adherents, and arrested him. Luther sued for damages, 
claiming that Borden was merely a private citizen-the old charter 
government having allegedly been superseded by Dorr's govern­
ment-and so, having no authority to enter his house, had unlaw­
fully trespassed on his property. Damages can be assessed for 
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trespass: so far. then. the case appeared fit for judicial considera­
tion. The central issue. hm,·e,·er, was which government was the 
legitimate gonTillllelll or Rhode Island at the time of Luther's ar­
rest. And this. in turn, depended on the ,·alidity of Luther's claim 
that the old government \\'as unconstitutional because it was not a 
"republican form of gcn·crnment" guaranteed to the states by Ar· 
ticle 1\' of the Constitution. 

The Supreme Court denied Luther the right to make this claim 
(upon which his \\'hole case largely rested) in a judicial proceeding. 
C:h icf .Just icc Taney declared that it raised not a judicial but a 
Jwlitiud fjllt'slion. That question could be answered by Congress, 
when it decided to scat senators and representatives elected under 
either the old charter or Don·'s constitution: but it was not a 
matter for any court to pass upon. On several occasions since, the 
Supreme Court has a\·oided some heated questions by calling them 
"political." In Co!f'gro<·t~ v. Grt't'11, :~~8 U.S. 5·19 (1946) an Illinois 
voter sought to ha,·e a "gerrymander" of Illinois' congressional 
districts declared im·alid. The Supreme Court (with three dis­
sents) agreed on the dismissal 0 [ the complaint, Justice Frank­
furter saying·: "Courts ought not to enter this political thicket. 
The tTnH.'dy for unfairness in districting is to secure state legisla­
tures that will apportion properly, or to invoke the ample powers 
of CongTess .... " It is not easy to predict when the court will con­
sider a question "political," but in the few cases which it has dis­
missed on this ground one or more of three factors have been 
present: (I) tiH· Constitution's language docs not clearly point to 
an ans\\'er to the question raised: (:!) a decision favorable to the 
claimant \\'ould result in a ocnerall}· unsatisfactory situation-thus 

~ ' 
if the Illinois "gerrymander" had been set aside, all the state's 
reprcsentatin·s would have had to be elected "at large"; and (3) 
a decision \\'ould benefit one political party and hurt its rival. 

Ripeness for Adjudication 

Courts have little patience with litigants who come before them 
without first availing themselves of other proper means of getting 
what they want. A plaintiff who sues for damages without having 
already demanded payment from the defendant would get short 
shrift in court. And when a plaintiff is claiming that some govern-
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ment agency has deprived him of his rights, normally he must seck 
all the administrative remedies open to him before a court will 
hear his suit. If, for instance, he is an old man \\'ho believes that 
the amount of his monthly federal old-age ht'ndit is less than what 
he is entitled to, it would be futile for him to ou to court until 

n 

he has filed a claim with an administrati\'e body, the Social Se-
curity Administration in the Department of Ilealth, Education, 
and \Velfare and has insisted on a hearin~ before that agency's 
appeals board. Most courts arc so overwhelmed by pending litiga­
tion that they are glad to get rid of cases not yet "ripe" for their 
decision. 

To sum up: ordinarily, to be dec:iclecl in judicial proceedings, a 
case must be a genuine controversy between acln:rsaries who stand 
to gain or lose by the outcome; the comro\'nsy must be of a na­
ture appropriate for judicial determination, raising questions that 
can be effectively answered by a court; and the issue must be ready 
for judicial determination, all other possible means of deciding 
it having been exhausted. Yet all these conditions could be satis­
fied and a plaintiff be left at the starting post if he failed to 
bring his suit in the right court, one having "jurisdiction" or 
authority to decide his particular case. \Ve cannot, once more, ex­
amine fully the complications of all jurisdictional questions, but it 
is time to observe the structure of the judicial systems in the 
United States and the broad outlines of the authority of the vari­
ous courts which comprise them. 

THE JUDICIAL STRUCTURE 

The State Courts 

The great preponderance of the people's legal business takes 
place in one or another of the state and local courts. Here most 
criminal cases are tried; here most civil disputes are decided. In 
these courts the disposition of a deceased person's property is deter­
mined, the transfer of deeds to real estate is registered, divorces 
are granted or denied, and the adoption of children is approved. 
Generally speaking, litigants in these state courts can appeal the 
lower tribunal's decision to a higher court, often to the highest 
court of the state. Only occasionally, as we shall see, can they go 
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still further and obtain a hearing before the United States Su­
preme Court. Yet the small percentage of state decisions which are 
ultimately r<'vicwcd in '\\'ashington include some of the most 
significant constitutional cases in our history. '\Ve cannot well 
study the federal go\Trnment's judicial branch, therefore, without 
being aware of the existence and general shape of the judicial 
systems of the states. 

Every state constitution prm·icles for a '"judicial branch," a sys­
tem of local couns with varying jurisdictions. In each state these 
head up. ullimately. into a final appellate court. This is usually 
called the "Supreme Court" of the state, although in New York, 
confusingly, the title of "Supreme Court" is given to the system of 
major trial courts, with the court at the apex of the appellate 
structure being named the Court of Appeals. 

Not only in nomenclature, but also in functions and methods, 
the state judicial systems vary somewhat. Usually, for instance, the 
county is the primary geogmphic unit of jurisdiction: if you were 
charged with burglary you would be tried in the court of the 
county where the crime took place, and if you wanted to probate 
a will, you would go to a court in the county where the deceased 
resided. In some states, however, there are also city courts of more 
local jurisdiction; and at the base of the structure in many states 
are the part-time local "justices of the peace." States vary also in 
the extent to which they divide up the functioual jurisdiction of 
their courts. l\.1any of them have assigned matters pertaining to 
wills, real property, and sometimes domestic relations to courts 
which do not handle criminal cases or other kinds of civil actions: 
witness such titles as "surrogate," "probate judge," and "land 
court." In a few, separate "juvenile courts" have been established 
to deal only with cases involving youthful offenders. 

The Federal Courts 

Article III of the Constitution says that there shall be one 
United States Supreme Court, and authorizes Congress to establish 
"inferior" courts. This Congress has done. It has created a system 
of trial and appellate courts, wherein in practice most litigation 
brought in the federal courts is completed. Only a very small pro-
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portion of such litigation reaches the Supn:mc Court of the 

United States. 
TRIAL CouRTS. At the base of the federal gonTnmcnt's judicial 

pyramid arc the courts which try cases-the lJnitcd States district 
courts. Each state (and the District of Columbia) comprises at least 
one judicial "district"; some large states arc di\·idcd, geograph­
ically, into more than one, so that there arc now Kfi districl courts. 
In each district sit from one to eighteen judges (not together, for 
each trial is presided over by a single judge) bringing the total 
number of such judges, actin· now, to ~K:L In ;Hldition, Congress 
has established some "legislative courts" including the Court of 
Claims, which passes initially upon claims ;tg;tinst the federal gov­
ernment, for back pay, for example, or for rcimhurst'llH'Ilt for 
money allegedly spent on authorized gon-rnmcnt business. 

Federal trials take place in the district court's courtroom. 
Here a single judge presides. 1 Inc juries sit. I len: decisions are 
made. vercl ic:ts handed down, sentences i Ill posed. :\ncl here most 
cases end, although the loser who belicn:s that an error of law has 
been committed by the judge can appeal to a higher tribunal. 

The Constitution, as we saw \\'hen \H' considered 1Harlntry v. 
lvladison, makes the Supreme Court itself a "trial court" for cer­
tain kinds of cases, over which it is gi\'en "original jurisdiction'' 
by Article III. Rare indeed, however, is the case which begins as 
well as ends in the Supreme Court. Once in a great while an inter­
state dispute, over ri<rhts to divert the \\'al."r of a "Teat river, for . 1-, '- • .., 

ll1stance, or to tax the estate of a rich man who died in one state 
but left property in another, has been brought directly to the 
Supreme Court by the complaining state; but the highest tribunal 
of the nation is primarily an appellate court, reviewing the claims 
that error has tainted the proceedings in the courts below. 

APPELLATE CouRTS. Except for the few instances where statutes 
(or, in the case of the Supreme Court, the Constitution) provide 
otherwise, the task of the federal appellate courts is solely to pass 
on the legal (}UCstions raised by those aoc•Tic,·ed litigants who 
~] · nn u 

c ann that error was committed in the trial of the case. The error 
mi.ght be a mistaken ruling of the judge excluding certain offered 
endcnce; it might be his refusal to dismiss the case because the 
statute under which it was brought was unconstitutional; it might 
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be in his one-sided instructions to the jury, or in his failure to ex­
plain the law ('orrculy to the jury; it might consist of his failure 
to clcclarc a mistrial when a jury is exposed to misleading news­
papn headlines prejudicial to the defendant; it might be found 
in any one of a host of other procedural decisions which any trial 
judge lllust lllakc. The thing to remember is that the hearing of an 
appeal is not a nc\\· trial: in an appellate court there is no jury and 

Supreme Court of the United States 

• 
~ 
~ 11 United States 50 State Court 
"'-
~ Courts of Appeals Systems 

United States United States Certain Federal Admin-
Court of Claims District Courts 

(One or more in 
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• Direct appeals from district courts arc allowed only in \'cry special 
circumstann·s to sa\·e time when time is crucial, as when a federal 
stalllte has been invalidated, or a federal injunction has blocked a 
vital process of stale gm·erument. 
• • A Court of :\ppeals, like the Court of Claims, may certify to the 
Supreme Court "any question of law ... as 10 which instructions are 
desired." This device is now seldom used because certified questions 
lend to raise hypothetical, rather than real. issues. These the Supreme 
Court shuns fm· the same reasons which ha\'e impelled it to a\'oid 
giving addsory opinions. 

Frnrn \\·:dla''" :'\J,•wll'l~nn, 7'/w Cnw'flitution a11d the Supreme Court (~l'W York: 
lJodd, ;\lt•ad & CtHup::ny, Inc., l!J5!J). 
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no witnesses are called to testify. Instead, the lawyers for the con­
tending parties submit written briefs and make oral arg-uments on 
the disputed points of law. The appellate court docs not sav 
whether the result of the trial-verdict for the plaintiff or for the 
defendant, guilty or not guilty-was right or wrong-. That is not 
the appellate court's function. It reviews the comillcl of the trial. 
If it finds that during the trial no error of law was made, damaging 
to the losing party. then the judgment or verdict of the trial court 
is affirmed. If, on the other hand, the appellate court decides that 
such error was committed, it issues an appropriate order, some­
times reversing the trial court's ruling and disposing of the case 
forthwith (as when it finds that the statute was, indeed, invalid) 
and sometimes directing that the case be tried anew. 

Most of this appellate work, in the federal judicial system, is 
done by the United States courts of appeal, one of which sits in 
each of the eleven circuits into which the country is divided for 
this purpose. These courts arc composed of from three to seven 
judges (nine in the District of Columbia, which is one of the 
eleven circuits); usually three sit together to hear the lawyers' 
arguments and decide the case. Each court of appeals has a presid­
ing judge, who assigns to his colleagues the job of writing opinions 
in particular cases and also often undertakes that task himself. 
These, if approved by a majority of the judges, arc the "opinions 
?f the court." Occasionally the judges disagree among themselves, 
~n which case the minority members may file "dissenting opin­
Ions." 

The highest appellate court is the Supreme Court, which pro­
ceeds in a similar manner. The nine justices study the record of 
the case and the lawyers' briefs, hear the arguments, and vote on 
the decision. Usually, too, because most cases come to them only 
after being heard and decided by a lower appellate tribunal, they 
analyze that appellate court's published opinion. The chief justice 
decides who shall write the Supreme Court's opinion, and other 
justices are free to write dissents. Sometimes when they agTee with 
the result but feel that the Court's opinion is incorrectly reasoned 
or omits an especially significant point, justices also file "concur· 
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ring opiniom, stating their own reasons for siding with the 
majority. 

In reading- the opinions of appellate courts, it is wise, though 
not always easy, to try to distinguish between the reasons expressed 
by the court which are necessary for the decision of the pa1·ticular 
case, and the additional material which often creeps into those 
opinions. In leg-al Latin, this distinction is between the mtio de­
cidendi and the obiter dictum. The former provides the legal rule 
which must he followed by lower courts in similar cases; the latter 
is an expression of opinion which may indicate what the judges 
believe, but which has no binding effect. For example, in Lochner 
v. New l'ork t~ the issue was the validity of a state law limiting 
hours of labor in bakeries. Counsel for the state argued that this 
was a reasonable measure to protect public health. The Supreme 
Court held that it was not. "The Act," wrote Justice Peckham 
for the majority, "is not, "·ithin any fair meaning of the term, a 
health law, but is an illegal imerference with the rights of individ­
uals ... to make contracts regarding labor upon such terms as 
they may think best. ... " This part of the opinion settled the 
issue: it declared that New York statute limiting hours of labor in 
bakeries was invalid. Therefore (until it was tacitly overruled by 
much later Supreme Court decisions) Lochner v. New Ym·k 
created a precedent for holding that any state statute identical 
with the New York law was likewise unconstitutional. All lower 
courts were obliged so to hold should any such case come before 
them. But Justice Peckham's opinion did not stop there. It went 
on to include such statements as the following: "There would 
seem to be no lengths to which legislation of this nature might 
not go (if the bakery law is valid) .... In our large cities there are 
many building·s into which the sun penetrates for but a short time 
in each clay, and these buildings are occupied by ... bankers, 
brokers, lawyers ... aided by many clerks, messengers, and other 
employees. Upon the assumption of the validity of this (bakery) 
Act under review, it is not possible to say that an act, prohibiting 
lawyers' or bank clerks, or others, from contracting to labor for 
their employers more than eight hours a day would be invalid." 

t1 HJH li.S. ·15 (1!105). 
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This scornful statem<.:nt certainly illljJ/ird that a Ia\\' limiting the 
working hours of bank clnks ,,·ould be held 11111 onst itut ion a I; but 
Loch11er v. Xr·w }'orh did not /wid any such tiring. It did notre­
quire lower couns to invalidat<.: stale ];1\n rcgtrlating working 
conditions in banks. \\'hat .Jttstin· Pcckhar11 said al)()ul hank clerks 
was not n<.:cessary to tlr<.: court's decision a bout bakny employees. 
It was an ol1iter dictu111, establishing no legal rule and creating 
no binding prec:eden t. 

The significance of this dist inn ion slrould not blind us, how­
ever, to th<.: fr<.:quent irnportance of ohita dicta in Supreme Court 
opinions. Often the state111<.:nts of th<.: Court, thouglr not <.:sscntial 
to the particular cas<.:, gi\-e a strong hint as to what its attitude 
would b<.: in oth<.:r cases. Sometimes, too, llr<.: Court has dclihcrately 
gone beyond the innn<.:diate needs of tire occasion to expound gen­
eral doctrines of constitutional law. This \\'as the particular forte 
of Chid .Justice Marslrall, \\'hose o/Jilt:r dicta \\TIT gr<.:at educa­
tional media, shaping the people's ideas about the Constitution. 
In very recent times Chief .Justice \Vancn's long opinion in JT'at­
hns v. United Statn( 0 touching· on matters far afield from \Vat­

kins' claim that he had been within his rights in refusing to 
answer a congressional investigating c:onunitlce's questions, seemed 

plainly intended to remind Congress and the ,·oters of the general 
constitutional limitations on such in\'cstigating co1nmittees' pow­
ers. 

Appellate courts arc not required to \\Tite long opinions, or 
even short ones. They do so, ordinarily, because in a free society 

they feel obliged to explain to the people the reasons for their 

holdings. But they will not express their views on the "merits" of 

a case-tire questions of substance raised by the litigants-unless 

they find, first, that the case is properly before them for adjudica­

tion. It must ha,·e been broug-ht, in the first place, in the right 

court, a tribunal authorized to handle this particular kind of dis­

pute; it must then ha\-c been brought to the appellate court in the 

manner prescribed by law. The first thing- that the lawyers must 

show the judge is that the court has jurisdiction to decide the case 
before it. 

111 :J:-; 1 t:.s. 17H (1957). 
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THE JURISDICTION OF THE FEDERAL COURTS 

As we han· seen, most litigation is conducted in state couns. 
Both contctHiing· parties may be, for instance. residents of Michi­
gan; one thcrt."fore sues the other in the courts of ;\fichigan. 
(\\'hich Michigan court he should begin with depends on what 
the :\Iichig-an const it ut ion and statutes say about the trial of cases 
of the kind he is bring-ing-.) Howe,·er. although the preponderance 
of leg·al business is still in the state courts, the workload of the fed­
eral judiciary has constantly increased. That workload is based on 
the jurisdiction conferred on the federal courts by Article III of 
the Comtit ution. The framers of that article could hardly have 
foreseen the amount of litio·ation which eventuall)' would be :--, 

broug-ht before those inferior courts which they "·ere authorizing 
Cong-ress to create: they could not en,·isage those great changes 
in the economic life and transportation facilities of the country 
which led to a ,·ast increase in the business of the federal gov­
ernment's judicial branch. 

The Constitutional Basis 

The jurisdiction of the federal courts, in terms of parties and 
subject matter. covers. first, cases arising under the Constitution, 
laws, and treaties of the United States; for example, when an act 
of Cong-ress gi,-cs employees a right to sue their employers for 
wag-es lcg·ally due them. they can bring this suit in the United 
States district court. It co\·crs, second, those cases involdng "Am­
bassadors, other public l\linisters and Consuls" which were dis­
cussed in 1\larlno)' <'. 1Hadison; such cases, if any, may be brought 
directly to the Supreme Court. Third, it embraces disputes con­
cerning shipping on the high seas, including crimes committed 
thereon; a sailor who kills another on a fishing trawler off the 
Grand Banks would be tried for murder in a federal court. 
Fourth, it covers cases in which the United States government is 
either the plaintiff (or prosecutor) or defendant; such cases mostly 
arise under the "laws of the United States," but may also include 
demands by injured indi,·iduals which are brought to the Court 
of Claims. Fifth, it includes disputes between states: these, again, 
can be brought directly to the Supreme Court. And finally, and in 
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terms of sheer volume most important, the fcckral judicial power 
extends to controversies between cit izcns of different states. 

If you drop in, some morning, at the courtroom o~ a United 
States district judge while a trial is in progress, you mrght find a 
luckless seaman on trial for his life. :\fore likely, the defendant 
will he someone accuc;ed of cheating on his federal income tax, or 
possibly a corporation charged \\·ith monopolistic practices in vio­
lation of the anti-trust laws. (If it should be an anti-trust case 
which you happen upon, don't stick around for the \·erdict: such 
cases arc vastly complicated and sometimes the trial alone takes 
several months.) Most probably, however, you will find a civil suit 
being tried, in which the plaintiff is a person who has been hurt in 
an automobile accident and the defendant is the owner of the 
"other car" or an insurance company. \Vhy arc such cases tried 
in the federal court? They arc tried there, in great numbers, be­
cause the parties are citizens of different states: you, say, are a 
Rhode Islander, but it was a car from Massachusetts that knocked 
you down or the car's owner is a Connecticut trucking corporation. 

The present number and scope of fcdnal statutes, the l,'TOwth 
of interstate business, and the case of interstate transponation­
these are the factors that the framers could hardly have imarrined 
which have crowded the dockets of the federal courts. To be0sure, 
the Constitution does not say to each of us: "If you sue a citizen 
of another state, you can bring your suit in a federal court." It 
authorizes the federal courts to handle cases ,,·here there is such 
"diversity of citizenship" between the parties, but it leaves to 
C~n~ess the authority to establish the "inferior courts" and, 
W1th111 the limits of Article III, to prescribe their jurisdiction. 
An act of Congress now provides that the federal courts' "diversity 
of citizenship" jurisdiction shall apply only to cases where $10,000 
or more is at stake. Even so, in 1959 the federal district courts 
were laboring with a backlog of some 77,000 untried cases. 

Because those dockets are so crowded, year by year a smaller 
percentage of the total volume of cases is ultimately reviewed by 
the Supreme Court. Some appealed cases the Supreme Court is 
required to consider, but in the great majority of instances the 
lawyer who says that he will "fight this all the way to the Supreme 
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Court" is whist lino· in the wind. There would ha\'e to be a dozen 
~ 

Supreme Courts to decide all the federal cases wherein such ulti-

mate n:,·icw is sought. 

The Supreme Court's Jurisdiction 

The scope of the Supreme Court's authority to re,·iew the de­
cisions of other courts is determined by CongTess, while to a 
large de14ree the extent of the exercise of that authority is decided 
by the Court itself. By statute, the Court is required to consider 
cases appealed to it from stale courts in certain circumstances, but 
it has wide discretion in decidin•r whether or not to consider most 

0 

of the cases wherein review is soucrht. • 0 

THE RIGHT oF APPEAL A litigant who loses in the highest state 
tribunal authorized to decide his c:1se (usually the state's supreme 
court) can appeal to the Supreme Court of the United States if he 
has claimed some right under the federal Com.titution or statutes 
and that claim has been rejected. For example, he may have been 
convicted of breaking a state law prohibiting the publication of 
Socialist newspapers. Appealing to the supreme court of the state, 
he claims that the state law violates the Fourteenth Amendment of 
the Constitution-in other words, he says that he has a constitu­
tional right to publish his paper. If the state court rejects his argu­
ment and affirms his conviction, he can then appeal to the United 
States Supreme Court, which, if the "federal question" which he 
raised is a substantial one, must then accept the parties' briefs, hear 
the arguments of counsel, and either affirm or reverse the state 
court's decision. 

The catch, here, lies in that word "substantial." Even when a 
litigant assumes that he has an absolute right of appeal, the Su­
preme Court might not hear his case, for it does not have to do 
so if the justices deem that the "federal question" in his case is 
"insubstantial." As the pressure of business on the Court has 
grown, so has the need of winnowing out the less significant cases, 
and there has been a growing tendency to reject even the appealed 
cases on the ground that the issues which they present are not 
sufficiently important for the court's attention. As Chief Justice 
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Vinson explained a few years ago. "To remain dkct in~ the Su­
preme Court must continue to dcc:ick only those c;Jscs \\'hich pre­
sent questions \\'hose resolution "·ill han· immediate importance 
far beyond the particular facts and parties in\·c,hnl." 11 

THE \VtuT oz: CunroRAIU. \Jost ol tl1c Stl(ll't'llll' Court's busi­
ness "comes up on r:nliowri"; that is, the lo~ing party in the state 
supreme court or the II.S. court of appcals petitions the Supreme 
Court to order the court )J(')o\\' to "ccrtily" to it the entire record 
of the case. (IVrit of crrtiomri, then, is an "ordcr to ccrtify," so 
that the Supreme Court tnay decide tl1e caw.) \\'hethn or not to 
grant the petition, issue thc \\'rit, and hear the case is a matter 
to be determined IJy the Suprunc Court. :\gt~in. it could not 
grant all the petitions \\'hich c:ollll' to it and still keep abreast of 
the disputes \\·hich it must seulc. There \\'ould simply not be 
enough time to hear all these cases; years \\·cndd elapse before the 
arguments could IJe delivered and the opinions \nitten. l\Iost 
petitions for certiorari, thndore, arc rcjcctnl. Such rejection 
leaves the lo\\'er court's ruling intact. It makes that lo\\'cr court's 
decision final. But it docs nol necessarily imply th;1t the Supreme 
Court agrees \\'ith the lo\\'er court. In a case \\·hnein it refuses to 
grant certiorari, the Supreme Court takes no position at all on the 
merits of the legal issues invoh·ed. 

\Vhen, 110\\'e\Tr, at least four justices ot1t of the nine on the 
Supreme Court belie\"<: that a case siHHtld be heard, the court 
issues the writ as requested and proceeds to gi\'l' full consideration 
to the merits of the di~JHite. This discretion is not lightly or 
whimsically exen:isecl. The court has its O\,·n customary and un­
derstandable reasons for granting certiorari. One-about which 
justices often differ among themselves-is the relatin· importance 
of the issue raised, as described in the petition for the \nit. An­
other is the need for uniformity in the law: if similar cases have 
been decided differently by courts of appeals in t\\'o or more 
circuits, obviously there is need for the one linal decision which 
only the Supreme Court can render. 

In Chapter 5, when we considered the Supreme Court's great 

11 Address before the American Bar Association, September 7, 19·t9, G9 Sup. Ct. VI 
( 19·1!l). 
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function of judicial H'\ icw. "·c saw· how the frequent ambig-uity 
of constitutional clauses g-in·s to the Supreme Court a considera­
ble area of choice ,,·hen it interprets the Constitution. No\\· we sec, 
also, that the justices ha\·e wide discretion not only in deciding 
cases but in choosing- "·hich cases to decide. Yet, as we also saw in 
Chapter !">, the choice is not e:xclusiYely their own. The Constitu­
tion gin·s Congress the final say as to the scope o[ the Supreme 
Court's appellate jurisdiction . .-\ngered by a decision on a particu­
lar question-such as the alleged denial of "due process" to wit­
nesses before cong-ressiona I commit tees or to people detained in 
police custody without prompt arraignment-Congress might en­
act a law forbidding the Supreme Court to decide such questions 
in the future. Yet the rioht tu "due process" is a constitutional 

"' right which can be inn>ked by a person who claims that he has 
been arbitrarily deprin·d of his life. liberty, or property. Some 
court must pass upon his claim. If Congress should pre\'ent the 
Su premc Court from doing so, the fi na I decision of such "due 
process" questions would he made by the cle\·en courts of appeal 
and the fifty supreme courts of the states. Go\-ernmental conduct 
deemed fair and reasonable in one circuit or state might, in a 
different circuit or state, be held to Yiolate the fundamental law 
of the country. The Constitution, the "supreme law of the land," 
could mean se\-cral diflerent things, in different parts of the 
United States. The obvious disad\·antages of such fragmentation 
of the Constitution haYe kept Congress from making s\\·eeping in­
roads on the SuJHTmc Court's appellate jurisdiction. Despite occa­
sionally Yigorous cfrorts to curtail the Court's power, it remains 
supr('llle . 

.-\nd so the justices constitute the dominant tribunal in one of 
the three crreat branches of the o·m-crnment, the one furthest re-

~ ~ 

mo\-cd from the people, and they ha\·c the pm,·er profoundly to 
influence the shape and form of American goycrnment, the na­
tional cconmny, and the social customs of the country. Because 
they hold this power in their hands, to understand our political 
system we must know more about them, especially how they reach 
the scats of the mighty and how they meet their great responsibil­
i tics. 
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THE JUSTICES OF THE SUPREME COURT 

The Process of Selection 

If you want to be a cong-ressman, you "tllro\\' your hat into the 
ring." If you seck a presidential nominal ion, you may stump the 
country or, while coyly disclaimin~ any interest in 1 he office, ar­
range to have your name constantly in the headlines, your picture 
on a magazine cover, your face and \'oicc on telc\'ision. But no 
one in his right mind would campaign for a position on the Su­
preme Court of the United States. The most he could do \\'nuld be 
to have friends bring his suitability to the attention of the Presi­
dent; and even this might be a dubious course to take, for overt 
eagerness for the job is normally a disqualification for it. The idea 
that "the office should seck the man" has little practical validity 
in the matter of filling most elective posts, but it is dominant in 
appointments to judicial positions, especially those on the Su­
preme Court.12 

The responsibility for the selection rests with the President. 
For advice and suggestions he can turn whcne\'cr he wishes-to 
his Attorney General, to trusted friends, to political advisers, to 
distinguished lawyers or former judges, and perhaps, even, to the 
sitting justices, though few of the latter arc likely to be willing 
to advise him. In making up his mind he may prudently seek to 
ascertain whether the Senate would confirm the nomination of 
the man he is considering for the post. But the ultimate choice 
is his. 

\Vhat leads him to the selection that he makes? ·what are the 
qualifications that fit a person to be a Supreme Court justice? The 
Constitution fixes none; there is not even a legal requirement that 
every justice must be a lawyer or have had legal training. No age 
limits are set, no rule requires that different parts of the country 
be represented on the Court, there is no constitutional or statutory 
provision for bipartisanship. To find out what, in fact, are or have 

12 On rare occasions, men frankly asp.iring lo the Supreme Court have been 
able, through their close personal acquauuanre with the President, to mention 
their hopes to him directly without i.ncurrinR his resentment: Rohert H. Jackson 
seems to have done so and was appomted by President F. D. Roosevelt. But this 
is the exception, not the rule. 
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been the important qualifications for membership on the Court, 
we have to look at the justices themselves, past and present. Doing 
that, we find only two prerequisites that seem generally and con­
sistently applicable. First, all justices have in fact been lawyers. 
Second, they have all been men. And although the first prerequi­
site will doubtless endure, the increasing number of women in 
the legal profession seems likely, e\·entually, to be reflected by the 
appointment of a woman to the CourtP 

So, then, when a vacancy occurs, all we can safely predict is that 
a lawyer will be named to fill it. \Vhich lawyer? In answering that 
question, Presidents and their advisers appear to have given vary­
ing amounts of weight to a number of considerations and factors 
which they deem relevant. 

AcE. Although the Court's august dig11ity might be diminished 
by the appointment of a platoon of boyish justices, a white-bearded 
bench is also open to criticism: thus a "debunking" book about 
the Court, published shortly before Roosevelt's attack on it in 
1937, was entitled The Nine Old Men. One by-product of the 
controversy in the 1930's was the passage of legislation permitting 
justices who have served for at least ten years to retire at seventy, 
on full pay. This implied, at least, a preference for men under 
that age. \Vhen a vacancy occurs, therefore, a President naturally 
seeks to fill it with someone "not too young and not too old." Of 
the last ten appointees, seven were in their fifties when named to 
the court. One was forty-eight, one was sixty-two, and one, Justice 
Stewart, was unusually young-forty-one. 

ExPERIENCE. Four appointments by President Eisenhower 
seemed to evidence his assumption that judicial experience is an 
important qualification for appointment to the Supreme Court . 
.Justices Harlan, \Vhittaker, and Stewart were all "promoted" 
from the court of appeals, and Justice Brennan from the highest 
court of New Jersey. Perhaps, however, the actual experience of 
the first two of these gentlemen was less significant than their 
apparent experience. Although they each bore the title of "Judge," 
thus making their nominations seem appropriate, not one of them 
had really had much experience on the bench. Whittaker had 

13 Florence Allen of Ohio, appointed by President Coolidge in 1927, is the only 
woman yet to serve as a U.S. court of appeals judge. 
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served on the court of appeals only three years, I Iarl<~n l:or only a 
few months. The Supreme Court's history does not mdtc~tc that 
previous work as a jllCl~c is a pn:n:cJI•.isit~ citl~l'r lor appolll~~ne~~t 
or for gTeautcss as a Supreme Court JUStH <·. Some ol the _lustollc 
fi<rurcs had, indeed, sern:d lou~ on state: courts bel ore thetr eleva­
ti~m: one thinks of I Iolmes and Canloto. But others, such as 
Hughes, Stone, .Jackson, ami \Vanen (Fiscnhowc:r's first appointee) 
came to the Court aftc:r distinguished careers in politics and gov­
ernment senice. The eminence ol such men reminds us that great­
ness on the Court requires not so much the tl't hnical knowledge 
gained on an appellate bench, as statesmanship in the lar)!;eSt sense. 
It also demands a high de~ree of k~al craftsmanship which is not 
an exclusi\'ely judicial attribute: thus Brandeis came to the Su­
preme Court directly from a sucu.:ssful pri\'ate practice, and F. D. 
Roosevelt appointed two distinguished law professors. 

REPUTATIO~. Usually a President intends-not always with com­
plete success-to appoint men ,,·hose ~CIH:ral reputation makes 
them acceptable to the public, the legal profession, and the Senate. 
Most voters know lillie about the quality of particular judges 
and lawyers, but on rare occasions 011e becomes so preeminent that 
his appointment is almost inevitable. Pn~sidcnt I loover could 
hardly have seen eye to eye with Benjamin ~. Cardoto, chief judge 
of the New York Court of Appeals in l!J:W; yet to till a Supreme 
Court vacancy he named Ca rdot.o, whose towcri n~ fame made any 
other selection almost unthinkable. In such instann·s, the reputa­
tion of the President himself is at stake. Ten years later, the one 
judge in the country whose name was uni\'ersally revered was 
Learned Hand o[ the U. S. court of appeals; F. D. Roosevelt 
escaped the necessity of appointing him only because of his ad­
vanced age. 

The nominee's eminence is not always a source o( strength in 
winning senatorial confirmation. Bi~ men make enemies. Brandeis 
was a famous lawyer, hut his confirmation was achic,·ed only after 
a bitter fight in\'olving not only the legal profession hut leading 
laymen: the president of Harvard Uni\'ersity, for instance, de­
manded that the Senate reject the nomination, while Harvard's 
aged ex-president led the pro-Brandeis forces. The one nominee 
actually rejected in this century, John .J. Parker, had been an able 
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appellate judg-e, hut his decisions had made enemies who brought 
about his defeat. :\ President who wants to "play it safe" in terms 
of winning senatorial appro\'al can, howen:r, play one trump card. 
He can nominate a member of the Senate itself. The Senate's 
"club spirit'" is so strong- that such a nomination is \'irtually cer­
tain to be confirmed. Thus in 19:n, Roosevelt's ··court-packing" 
plan aroused such animosity that when a \'acancy occurred that 
summer, doubts were expressed that any Roosevelt nominee 
would he accepted. The President settled those doubts by unex­
pectedly naming a senator. Hugo L. Black. 

F<tzpatrit·k in the St. L,,,;, l'<l.<I·Di.<J>alch 

Above and beyond the call of politics 

This was drawn in I !15~1 after Chief Justice Vinson's death. Presi­
dent Eisenhower filled the \'arant chair by appointing a politi­
cian, Earl II. \\'arren-hut the latter quickly showed, by his con­
dun 011 the bt"uch, that he ag-reed that the Court is indeed "above 
and beyond the call of politics." 
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RE~lDEl':CE. As in the selection of his cabinet, the President in 
making nominations. for the Su.~reme Co~1rt m~y give some 
thought to "geograp!Hcal l~ala~ce. Other thmgs bc~ng equal, he 
would prefer to have_ the J_ustlces co_me ~ror~1- a vanety of states. 
This is seldom a consJ(Ierauon of maJor s1gmhcance. Throughout 
the 1930's three of the justices \\·ere 1'\ew Yorkers, and few if any 
voices were raised in crir ic:ism. Some regional representation, how­
ever, does seem important. The Court must frequcnrly reflect the 
general viewpoint as to what is fair or what "shocks the con­
science"; and if social viewpoinrs differ from one major part of the 
country to another, then there is good reason to heed sectional 
origin or background in appointing justices. The fact that three 
southerners graced the Court at the time of its unanimous decision 
outlawing school segregation undoubtedly was a moderating fac­
tor in the aftermath. Southern criticism of the Court for that deci­
sion was violent enough, as it was-but it would have been still 
fiercer if all the justices had been northerners. 

RELIGION. Ideally, perhaps, a man's particular religious faith 
should have no bearing on his qualifications for the Court. The 
President who makes the appointments, however, is a political 
leader and, as we saw in Chapter n, religious inrerests have a 
political impact. There is no direct evidence that religious prefer­
ence has dictated any selection. The circumstantial evidence sug­
gests that it has. Since I 9 I fi there has heen at least one Jewish 
member of the court, and for some years two: it will be interesting 
to note whether another is appointed when Justice Frankfurter 
retires. And since 1894, except for one short period, one seat on 
the court has been occupied by a Roman Catholic. 

PARTISANSHIP. Most appointments have gone to men of the same 
political party as the President who chooses them. This, however, 
is by no means an unbreakable rule. Of President Truman's four 
a~pointees, one, Senator Burton, was a Republican; of President 
Exsenhower's five, one, Judge Brennan, was a Democrat. In the 
main, though, a President is under pressure to give this pre­
eminent recognition to a member of his own party, though such 
partisan pressure is not as heavy as it is in the case of lesser judicial 
appointments. Although the honor is seldom or never bestowed 
simply as a reward for political services, the rumored promise of 
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F. D. Roosevelt to appoint Senator Robinson, a move forestalled 
by Robinson's death, would haYe fallen into that category. Pos­
sibly the naming of the Attorney General to the Court, which fre­
quently happens (e.g-., i\IcReynolds, Stone, Jackson, Murphy, 
Clark) can be classified as a "political" choice in terms of either 
gratitude for services performed or of "kicking upstairs" a man 
whose cabinet post the President wished to give to someone else. 
The selection of Justice Brennan had obvious political overtones. 
It occurred during the presidential campaign of 1956, when the 
Republican managers had high (and justified) hopes of making 
large gains among- eastern urban Catholic voters, most of whom 
were registered Democrats. For a Republican President, running 
for reelection, to choose an eastern urban Catholic and Democrat 
for the Supreme Court was a skillful political move, wholly aside 
from the excellent qualifications of its chief beneficiary. 

If party politics, however, plays an inevitable role in the selec­
tion process, it is of no visible sio·nificance in the conduct of the 0 . 

justices once they are appointed. As members of the Court, they 
are acutely aware that their position is completely apart from the 
party battle. Political ambitions, as we have seen, have on rare 
occasions affected individual justices, such as 1\JcLean in Dred 
Scott clays. Charles Evans Hughes, when a sitting justice, was nom­
inated for President in 1916. Although nothing in his judicial 
record gave any evidence of his judgment's being affected by 
ambition, it was a poor precedent. It has never been repeated, 
though in 1918 Justice Douglas did not discourage some efforts to 
promote his nomination, and in early 1956, when President Eisen­
hower was ill, there were rumors that he would step aside for 
Chief Justice \Varren. The Chief Justice fittingly scotched the 
rumors. The Court would be in sorry plight if it appeared to be 
a stepping stone to the presidency. The party politician who takes 
his seat on the Supreme Court, therefore, ceases to be an active 
partisan or politician. 

VIEWPOINT. Judges are human. Although they must abjure 
partisanship and ambition, they still have their opinions about 
right and wrong, their convictions about the role of government 
under the Constitution. Accordingly, in selecting men for the Su­
preme Court, Presidents are likely to prefer people whose general 
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outlook seems to be like their own. Franklin Roosevelt chose jus­
tices reputed to be "liberal"; without ktw,,·in.~ how they would 
decide particular cases, he could guess that they would interpret 
the Constitution as permitting a broad exncisl' of federal power 
over the economy, yet Yigorousl y proLe<! i ng First Amendment 
liberties. At best, however, he could only guess: and such g-uesses 
sometimes turn out wrong. One of F. n. RooSl'\'Clt 's appointees 
eventually g-ained a reputation as a leader of the "conservative 
wing" of the court. Much earlier, Theodore RoosC\Tit made a bad 
guess; he chose Oliver \Venclell JlolnH·s. JL, with confidence that 
Holmes on the Court would "vote righ 1 ;, on an important ant~­
trust case. Holmes promptly \'otecl tltl' othn way. and the Presi­
dent was hi tterly angry. In I !l!i!J rumors pnsist eel. despite onida! 
denials, that President Eisenhower was surprised and upset by the 
judicial views of his first appointee, Chid Just icc \\'arrcn. Usu­
ally, though, it is not too harcl to guess right. Prl'sident Harding 
correctly assumed that all the justices he named wne "sound" (i.e., 
conservati\'e) men, and other Presidents, in selecting old and 
trusted friends (as Coolidge chose Stone and Truman hoth Vin­
son and Minton) presumably knew how titese men reacted to prob­
lems of statecraft. Even so, times change and so do men. In former 
days it \\'as said of the justices, "few die and none resign," and 
although today retin:mcnt is made financially easier, many justices 
stay on the betH.:h to a ripe old age. Some g-row in intellectual 
power as the yC'ars advance; in others, early aLtitudes harden into 
inflexible prejudices. The very independence of the Court (asters 
the intellecLUal dc\-clopmcnt, or at least change, of its members. 

The Justices' Tenure 

All federal judges arc appointed "for life or good behaviour," 
which means that so long as they arc not removed for wrongdoing 
-and no Supreme Court just icc and only four lower court judges 
have been impeacht'd ami n:moved-they can stay on the bench ~s 
long as they like. The reason, as we know, is that life tenure ts 
one safeguard of the inclC'pendencc of the judiciary. In Chapter 5 
we saw that most state judges are assumed to be impartial even 
though they arc popularly elected; we noticed, too, that the ap· 
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pointed Supreme Court justices are not so "independent" that 
they lightly and IH.:ecllcssly flout Cong-ress. Secure in their own per­
sonal posit ions. they arc nenTthcless concerned for the status and 
influence of the Court as an institution. Furthermore, they do not 
live in a world apart, hut. like other men, hear the wind rising 
and feel which way it is blowing. :\11 this is true: yet the fact re­
mains that life tenure means that no justice is personally ans\\·er­
able to the President. to the Congress. or to the Yoters for his deci­
sions. I -I is freedom of action is greater than that of the other 
leading ofliciaJs of our go\"Crnment. 

\\'hen a \'acancy occurs through a justice's death or retirement, 
it is not filled, ordinarily, until after the successor has been nomi­
nated by the Presidl'nt and confirmed by the Senate. So confirmed, 
the successor immediately begins his term. "·ith life tenure. So 
when a J·ustice has died when Conn-rcss was not in session, the Presi-

e> 

dent has almost ah,·ays left his post unfilled until Congress reas-
sembles. rl'hen, and not until then, a nomination is sent to the 
Senate for its approval. In the interim, the Court gets along well 
enough "·ith eight justices instead of ninc.l-1 Justices, of course, 
arc not the only ollicials subject to Senate confirmation. l\Iany 
positions, such as cabinet posts and ambassadorships, are filled in 
the same \\·ay. Vacancies may occur when CongTess is not in ses­
sion; if this happens. a statute pro\'icles that the President, alone, 
may make an inll'l'l/11 appointment. the appointee to sen·e during 
Congress's recess and through the next session oF Congress. If by 
that time the Senate has not confirmed his nomination, he must 
relinquish his post. This is all ,·ery "·ell for cabinet members 
and ambassadors, but it is not consistent "·ith the idea of judicial 
independence. It means that an i11fcri111 Supreme Court justice 
must decide cases ancl write opinions while anxiously awaiting 
senatorial appro\'al. He may be tempted to weigh each decision in 
terms of the senatorial opposition which it will arouse. Accord-

H Orcasionally, when, because a \'acancy e:-;ists or a justice is ill or absent, 
onlv eight justi(l"S consider a pending- case. thev h;l\·e di,·ided four to four. In 
sud1 a situation. the Court Issues no opinion. The decision is to leave undisturbed 
the ruling of the apf>ellate court from which the case came, hut it does not 
establish any cunstitllt ional doctrines or create a precedent which lower courts arc 
IHJIIIHI to follow in later cases. 
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ingly, with only three exceptions hdore l!l:i:l, Presidents a,·oided 
making such interim appointments to the Supreme Court, and the 
new justice took his scat only \\'hen it \\'as ddinitcly his for life. 
President Eisenho\\·er broke this tradition; Chid justice \Vanen 
and Justices Brennan and Ste\\'art all wnc app.ointed by him 
while Congress was in recess. The first two were confirmed quickly 
enough when Congress recon\'encd, but .Justice Stewart waited for 
many tense months in I !J:i!J while senatorial critics of his opinions 
delayed his confirmation. All that. time he was a member of the 
Court, voting on the hotly disputed cases that came before it. This 
unhappy experience makes probable an early return to the old 
and sound custom by which no justice, once on the bench, is be­
holden to any senator. 

The Work of the Justices 

The Supreme Court "sits" for a term roughly equi\'alent to the 
old academic year, beginning in October and usually winding up 
in early .June. The visible working hours seem short. Four days a 
week, the Court convenes at noon and, with a luncheon break, re­
mains in session only until about four-thirty. During most of that 
period, the justices sit behind a long raised bench and listen to 
lawyers' arguments. They may, and often do, interrupt to ask 
questions; some attorneys have complained, indeed, that a fonner 
law professor on the court, Justice Frankfurter, questioned them 
so persistently that they felt that they were !Jack in the classroom. 
But the questions arc important. They not only clarify the facts, 
but often test the validity of counsel's argument by pushing it to 
its logical extremes. 

Friday is given over to the Court's weekly "conference," at 
which the justices vote on the cases which have been argued, and 
the responsibility for preparing the opinions is assigned. Th~se 
are decidedly secret affairs; in fact, the decisions are held in stnct 
confidence until they are formally announced in court. Onl~ a 
justice could say w~1ether a given case produced _a long discusswn 
at the Friday sesswn or was settled by a qutck vote-and he 
won't tell. The Court's written opinion on the case is circulated 
to all of the justices well before its announcement, so that they 
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may prepare dissents or, occasionally, their own concurring opin­
ions. 

\Vhcn the Court is ready to announce its decision it does so on 
IVIonday, before hearing new cases argued. The justice whom the 
chief justice has selected to 'nite the opinion in a particular case 
reads it aloud in the courtroom. \Vhen he finishes, any dissenting 
justice may, if he \\'ishes, read his dissenting opinion, although dis­
sents arc often left unread. Sometimes, in accordance with the old 
English practice, the judges do not read opinions but express 
them orally without benefit of manuscript. This, howeYer, is a 
some"·hat risky practice. Justice Roberts customarily mem­
orized his opinions and recited them in court-a dramatic tour de 
fo7·ce, but perhaps a waste of time and energy. Purely oral opin­
ions can lead to ill-considered exaggeration, as when Justice 
McReynolds, passionately dissenting from a majority ruling, de­
clared that "The Constitution is go11c." (That phrase does not 
appear in l\fcReynolds' written dissent, printed in the official re­
port of the caseY;) 

The working hours of the members of the Court are not as light 
as their formal schedule implies. They must do a substantial 
amount of homework, reading records and briefs and writing opin­
ions. Their responsibility is gTeat, and their efforts to reach the 
right decision and state their reasons carefully and persuasively are 
correspondingly intense. Nor are the summer months wholly a 
vacation season for them. Ordinarily, at the end of the term in 
June, a justice faces a big summer job of reading and analyzing 
scores of petitions for cr:rtiorari and recommending to his col­
leagues whether or not, in each instance, the writ should issue 
and the case be heard. In all of their duties, justices are not un­
aided; each of them employs one or more "law clerks" to assist 
them in checking precedents and sometimes in writing first drafts 
of opinions. Justices Holmes and Brandeis, years ago, instituted 
a practice of having a new clerk each year, annually selecting an 
outstanding member of the graduating class at Harvard Law 
School. Several justices now follow this system, drawing on other 
law schools as well as Harvard. 

15 Norman v. Baltimore & Ohio Railroad Co., 29-1 U.S. 2-10 (1935). 
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As they g-o about their \rurk, \dtat particular factors influence 
the justices' pcrfonnann: ()f their duties and JHTSrJttal conduct? 
\Vithout psychoanalyzing incli\ iduals, \\T ca11 ohscn l' a number of 
institutional foundations ol the oflicial and unoflicial heha\·ior of 

virtually en:ry justice. 
First, the)' arc men who ha\·e had lccral tr;tining· and, e\·en at ,..., . 

the outset, possess some awareness of the nature of the judicial 

function. l'viorc than that, they have a deep rc~pect lor their high 
office. If they come to the Supreme ( :ourt front lo\\Tr courts or 
from law schools, they have not only a broad knmrkdgc of con­
stitutional history but the habit of thinking like lawyns-analyz­

ing precedents, noting distinctions, reasoning hy analogy. If they 
come directly from acti\'C.: political life, bringing to the Court a 
useful kno\\'ledge of social and political realities, they often seck 
to supplcnl('nt these by a sell-imposed n·nc\\'al of their more 
strictly legal education: former CoH-rlwr \\'ancn and especially 
ex-Senator Black thus turned thcmsch-es into legal scholars. The 
"collegial" nattu-e of the Court, a group of men \\'hose only direct, 

personal respomibility is to each other, itself impels the justices 

to strive for tecllllical excellence and so \\·in the respect of their 
colleagues. 

Their \·cry independence increases their sense of the importance 
oF impartiality. They feel the oblig;llion both to he and to appear 
illlpartial. This leads the conscientious justice to refrain from dis­
cussing constillltional questions either in public speeches or pri­

vate conversation. A series of public lectures, lor example. by 
Justice Frankfurter dealt with the Coun in our system of govern­

ll1ellt only in the most general and familiar terms. the speaker 

neatly a\'f>iding any ntcntion of issues which might come before 

the Court. Justice Brandeis, who regularly ill\ it eel friends to 

h·eek I y tea parties, a rmccl hi mscl f before hand with topics of con­

\'ersation far removed from the judicial rcahn-the dairy coopera­
tives of Denmark, or the savings banks' life insurance system in 

Massachusetts. Even when they touch more directly on the ques­

tions of the day, the justices take care to deal in generalities. The 

tradition of personal self-restraint is a compelling one. . 

lloth effort and self-restraint stem largely from their concept1°11 
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of the role of the Supn~me Court, which they see as a necessary and 
beneficent instrument in the go\'erning of a free people. \Vhen 
the Court is under attack, indi"idual differences are subordi­
nated.U: Thus in I ~l:l7 Brandeis, long a leading "dissenter," joined 
in exposing the fallacies of President Roose,·elt's alleged reasons 
for \\'ishing to add to the numerical size of the Court. And though 
dissenting opinions often contain sharp and, rarely, almost un­
seemly language, in at least one famous instance all the justices 
agreed on the need for unanimity. That was in the "desegreg-ation" 
case of I ~l:i·l. \\'hen a majority of the justices voted to hold state 
school segregation laws unconstitutional, it was apparent to all 
nine that the decision would cause "·idespread criticism and bring 
the court under ,.dJenlent attack. In such a situation, the effectin> 
ness and reputation of the Court might be weakened by any ap­
pearance of judicial disagreement. For the sake of the Court's 
immediate and future authority, differences of opinion had to be 
smTeJHkred. And so when, after long delay, the decision in 
Brown v. noarrl of Fduratio11 was finally announced, it was the 
unanimous ckcision of the Supreme Court. 

\Vhat we h;n·e said here about the justices applies, in large de­
gn·e, to other judges as ,,·ell, e\-en LO those who win their state 
judicial posts through partisan elections. Not without reason ha\'e 
men who sern·d briefly on a local court preferred thereafter al­
\\'ays to be addressed as "Judge," e\-en when, like Cordell Hull, 
they later rise to national eminence as representati\"e, senator, and 
secretary of state. There is a stately dignity about judicial oHice, 
recognized or felt by the judge and by the rest of us as well. So 
long as we remember that judges are human and courts are fit 
subjects for reasonable criticism, this aura of authority is an asset 
to a society which desires both liberty and stability, both freedom 
and order. For "·hatc,·er the essence of law may be, the existence 
ancl accl'ptance of legal rules distinguishes a free society from the 
nalions governed by clcspols' whims. "Equal Justice Under Law," 

1H Of course, e'en when the Court is not under a !lack. justices often suppress 
their doubts about a particular decision or opinion. :\lanv signilicant cases have 
heen decided hy a unanin1ous Court. In recent years, however, the habit of filing 
indiddual opinions, both n•ncurring and dissenting, has markedly increased. 
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the phrase carved above the entrance to the Supreme Court 
building in \Vashington, is the expression of a central ideal in 
American life. That ideal can be realized only through the instru­
mentality of the judicial system. 



PART 

v 
--*--

THE GOVERNMENT IN ACTION 





Governnzcnt a1zd tlze N atio1zal 

EcoJZ011l)' 

The nature and role of o·overnment in the United States have 
~ 

been determined not so much by a preconceived ideology 
as by experience, self-interest, and institutional machinery facili­
tating compromise among contending forces. 'Ve seem to be 
an essentially practical people. In the long· run, we have followed 
a down-to-earth, practical course, even when that course caused 
us to stray from the path of presumably immutable political 
principles. Our parties, for instance, are highly useful conglom­
erations of groups with different ideas, in sharp contrast to the 
ideological parties in \\'estern Europe. Our policies are seldom 
planned long in advance as parts of a complete, coherent pro­
gram; they arc, instead, responses to immediate practical needs 
or demands. Even our one supposedly fixed constellation, the 
Constitution, is like the stars themselves in constant motion and 
looks different from different angles and at different times. 

Nevertheless ideas about what government should be and do 
have had a pervasive influence all through our history. These 
ideas have not been mere intellectual playthings. They have been 
put to work by individual people, official bodies, and interest 
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g-roups for the purpose of influencing policy formation by the 
national government. ·rhey ha\T never become so dominant (save, 
perhaps, in the Supreme Court, o\-er a thirty-year span) as to over­
shadow practical requirements for an extentkd pniod, but they 
have helped create attitudes toward gon:rnmenl. They have been 
part of the American political atmosphere. 

\Ve have already glimpsed some of the earliest ideas in action: 
the theories of the framers of the Constitution and the contrast­
ing approaches of llamilton and .Jefferson. :\bout the latter pair, 
it would be misleadingly easy to say that llamilton was simply an 
activist, a centralizer, a "big government" man, and Jefferson the 
opposite. Underlying their conflict were contrasting visions of 
what they wanted America to become-a country wherein com­
merce and industry would dominate or an essentially agrarian 
society. The imperatives of the Industrial Revolution and the 
Union armies' triumph at Gettysburg settled that issue in the 
nineteenth century. And then, with the northern victors riding 
high and great business fortunes piling up, a large part of the 
country came under the sway of an idea about government-an 
idea foreshadowed plainly enough by the agrarian Jefferson, yet 
well suited to the purposes of the new industrialists. This was a 
belief in laissez faire, the French phrase commanding government 
to "let [things] be" which we considered briefly in our study of 
Supreme Court decisions on "substantive due process" issues. 
Because laissez-faire ideas have had lastitw influence (thou 0o·h not 

• 0 

endunng dominance) and because they were intimately related 
to an economic theory still embraced by many Americans, we 
should take a further look at them. 

To the reasonably well-educated American of the late nine­
teenth and early twentieth century-not the professional econo­
mist or philosopher, but the ordinary college graduate or 
successful businessman-the doctrine of laissez faire, with some 
practical, nonideological modifications, seemed to be the proper 
political philosophy for a country of thriving economic enter­
prise. The opening of the "boundless west" created innumerable 
opportunities for private profit; the floods of immigration insured 
industrialists and investors of a cheap labor supply and so of 
higher profits still. Clearly America was the daring businessman's 
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oyster-if the goYcrnmcnt would just let him alone. And, so the 
theory ran, by letting him alone the government would be mak­
ing its contribution to the maintenance of a satisfactory, self-reg­
ulating economic system, a system beneficial, or at least just, to 
all the people. 

The economic side of laissez faire was projected through the 
influence of a Scouish writer, Adam Smith, whose book The 
lVealllz of iVations had appeared way back in 1776. On Smith's 
theories later economists built elaborate superstructures. To 
their students-and we arc concerned here with what busy, in­
formed, and influential Americans understood and thought, not 
with the refinements of economic theory-these added up to one 
axiom: namely, that a free market, wherein anyone can compete 
and where prices are fixed by the "law of supply and demand," 
produces a proper economic system. By "free market" they meant 
conditions of buying and selling in which (1) government played 
no part, save possibly to prevent outright thefts or other crimes; 
(2) any producer could ofier his goods for sale, and any consumer 
could buy them; and (:~) if more goods were offered than buyers 
wanted, prices would be reduced to the point where they would 
be purchased, whereas if there were more buyers than goods, more 
demand than supply, then prices would be raised. 'Vhen the price 
of a commodity fell, some producers would get discouraged and 
go out of business, thus reducing supply and so increasing the 
price. vVhen heavy demand drove prices up, new producers would 
sniff a profit and enter the competition, increasing supply and 
so bringing prices down again. Always prices would be fluctuating 
close to the point of equilibrium, the point where they were high 
enough to insure a profit and low enough to be within the 
people's reach. This self-adjusting price mechanism, however, 
would work only if the door of the market was left wide open 
to competing producers. It depended on freedom of the market 
not only from governmental price-fixing, but also from any im­
pediments to the unlimited access of competitors. 

The emphasis on competition dovetailed neatly with the chief 
scientific theory of the nineteenth century-Darwin's theory of 
evolution and "the survival of the fittest." Professors expounded 
laissez-faire economics as a gTeat social philosophy. A British phi-
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Josophcr, Ilcrbert Spencer, was t IH· prophet r .I till· nton·nH•nt, and 
his books were widely read in thi-; c rlltlltry (far more than in 
Britain). Preachers wlto were n·lw taut 111 accept Darwin could 
still praise Adam Smith and tcac It tltat it "·;p, cac h man's Christian 
duty to get. rich. In the post-Ci\ il \\"ar ckc;uk-;. laissez fain~ be­
came closer to being· a natio11al idco)qgy tha11 any other idea in 

our history except dellH>nacy itself. 
Yet the very Jwsines~mc11 wlto did mttc h to ~pnll'irlr the spread 

of this ideology wen~ far too practical to 'i\Ltlln\\· it whole. Al­
though the Spencerian pltilosophy c·xc luclecl gon·rtJIIIellt from 
economic life, American i11dustn: ltacl fr11J11 tiH· beninninn· I ,-, ~ 

cotmted on govcnllllf'lll intcrn·IJtioll in cTollnlllic life·. Specifically 
it had sought ancl gained the ach·alltag<·s of a go\ crllllll'lltally im­
posed tariff on foreign imports. This was not mncly intern·ntion; 
it was the government i111po-;i11g an ob-;taclc to free competition 
in the market place by barring a conqwt it or's goods or forcing 
him tn raise the price for them. It wa-; "wro11g." then. from the 
standpoint of both philosophy and cc·ottomic theory. Yet no one 
seriously expected the tariff laws to he repealed- a11d they weren't. 

By the turn of the century the influenn· of Spencn all< I Smith, 
though still strong, was on the "·ane. Its final chance of permanent 
domination of American thought facl<·cl in the I ~J:IO's. 01)\·ious 
reasons for its decline included (I) the monoJH>Iit.ation of the 
markets for many conunodit ics, ending free compc-t it ion and "au­
tomatic" )>rice adjustlltCIJI, and rec1uirinrr o·o\"CrllllH'Ilt intcr\'en-,...., ,.., 
tion to break up the motwpolics and restore contpetition; (~) its 
treatment of labor as a conJmodity with a typically fluctuating 
price: an cn·crsupply of labor oft<'n dron· r hat "price," or wage, 
do\\"n to a pittance, crcati11~· misery and poverty H"hich aroused 
humanitarian demands for gon..-ntJJCillal actioJJ: and (:1) the fail­
ure of the self-adjusting- mecltanis111 to \nnk perfectly, or at least 
to adjust quickly ctHHigh. Instead of moderate fluctuations in 
prices, Lite system produced drastic price changes and seemed to 
make inevitable a recunent "cconotnic cycle" of booming pros­
!)erity followed l>y hard times. The great depression which began 
Ill 192f) unleashed a growing skepticism toward the eternal right­
ness of the old doctrines. President I Icrhert Hoo\·er, to he sure, 

never lost his faith in them: he insisted on limiting government 
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intern~nt ion almost wholly to comparatively modest loans to cor-
IJorations and rl'J.Cctcd suoocstions that the federal 0o·o\·ernnlelH . n~ 

should either Cllllll' directly to the relief of unemployed people 
or put them to work 1111 new public projects. Hoover belieYed, 
then and en'!" aftt•r, thal if he had been reelected in 1932 the es­
sen! ial righ tncss of 1 he ccorwmic system would have reasserted 
itself and Lhat, wiLhouL sig-nificallL gm-ernmental aid, prosperity 
would ha,·e returned. But three years of hardship exhausted the 
patienn.~ and conlidcncc of millions of Americans. Hom·er's de­
feat, or more rcalistictlly the :'\ew Deal programs of 1!tl:~-19~~7,1 

marked a rcyo)ut ion in .-\mcrican thought concerning the role 
of gonTmnent. ln t'sscnn·, wisely or unwisely we turned back 
from the semi-ickological parh to the pragmaric, experimental one. 
The gf>YenmH.'nt ··rook arms against a sea of troubles," and the 
voters a ppron·d. Since 1 hat period the national goYernment has 
been inunersed in the economic problems of the nation and has 
readily acted in an <.'Iron to soh·e them. In 19-Hl Congress con­
firmed "·hat e\·ery politician long had realized, the ultimate re­
sponsibility of the government for the country's prosperity, 
measured by the "'full employment" of its available men and 
WUillen.!.! 

Yet laissez-faire doctrine remains a pan of the intellectual 
cq u i pmen t of many Americans. Though once despised by Alex­
ander I Iamilton, it still attracts especially the industrialists upon 
whom Hamilton huilt his hopes for At_n~rica. In practice they 
may count on goYernment tariffs, substches, and. c~ntracts, yet 
some of them in\"C>ke 1 he old ideas as reasons "~hy 1t 1s wrong for 
government to condu~t business operati~ns. of lts ow1~, especially 
those that compete \nth priYate cnterpnse:1 Just as New Dealers 
criticized laissez faire as a doctrinaire myth leading to widespread 

1 Hoover's dd"eat hv Franklin n Roosen·lt h;tnllv Sl'l'llll'li epoch-makin<Y \\") · · · . · . 1 1 " len 
it occurred on :\ovemher 2. 191l2, for Roose,-cJt in Ius c;unpat~n l:Jl. l~l~t vigorous! 
assailed the old laissct-faire donrines. On the contrary, he ha~l cnllnted Hoov ~ 
for crcatin~ new fcdnal commissions and had called for hahu~cmg the budget. er 

:! The EmJ>Iovment Act of l!l ((j though more an exprcsston o£ belief th 
. . I. I I". an a concn•tc pro~ram. was enacted onlv after a Jon« and comp tcatel po lltcal strug 1 

eXf>ertlv recounted hv Stct>hcn K ihile•· c1111 cr 1~·ss Makes a l.m•· (:'\ew York· .. g e, . - · · .', ~ n ~ · nenr 
Holt and C:o., 19!i0). y 

:l :\ good example of the assumption that such activities (whether useful 
not) arc just plain u·nmg is furnished hv the report of the second Hoover C or 

. . . 19" . I I . ' I . h k 0111 -nusswn m :>5, dtscusscl Jl"tclly in Chapter 16 of t us oo · 
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misery, so modern conservatives \·icw ~onTnnH·nt inrcrvention 
as "creeping socialism," mcmtenrarily pracrical l>tlt in rhe long nm 
a threat to freedom. Both grotJps can agree, ho\\T\Tr, that the 
issue is basically o11c of degree: how far, and in what respects, 
should government inrervcnc in the economy? I low far, and in 
what respect, docs it do so? 

It is to that last q ucstion that \\'C address ourscln:s in this chap­
ter and, to a considerable degree, in the two that follow it. Here 
we will deal with some of those public policies desig-ned to main­
tain or modify the economic system and its chid segments. In the 
next chapter, we will examine programs primarily concerned 
with the protection of individuals, and in C:haplcr 20 the govern­
ment's management of our natural resources; in considering both 
of these topics, we will readily observe their close relationship 
with the subject of the present chapter. Thus a social security 
program, though directly benefiting this unemployed man or 
that old lady, has a broad economic effect, and so docs the har­
nessing of a river to produce great quantities of electric power. 
Social insurance and the sale of energy arc both "interventions" 
in the country's economic life, just as arc the policies to be con­
sidered in the present chapter-the management of the market, 
the encouragement of prosperous production, and the restraint 
of private economic power. 

STABILIZATION AND THE PROMOTION OF 

PROSPERITY 

Three economic ills, historically, have led to demands for gov­
ernment intervention into the free market for the purposes of 
regulating the price structure and maintaining a high level of 
private employment. The first is cyclical depression-the down­
swing of the classical economic cycle. In the past this has usually 
been marked by a rapid decline in prices ("deflation"), wide­
spread unemployment, and an increase in business failures. The 
second is inflation-a sharp rise in the general price level, causing 
a "high cost of living" and bringing distress to those, such as 
elderly pensioners, who live on fixed monetary incomes. The 
third is stagnation-a cessation or slowing down of the growth of 
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business enterprise, causing hardship for small business especially 
and creat inp; a seemingly permanent reservoir of several million 
unemployed. 

Prices arc at the heart of all these problems. The price level 
is affected by many factors, among which are the monetary and 
fiscal policies of government. As we have just seen, in classical 
economic theory prices were assumed to adjust themselves; but 
even this self-adjustment presupposed the existence of an ade­
quate amount of money, the issuance of which was a proper gov­
ernmental responsibility. And whenever the self-adjustment 
system failed to work smoothly, demands for an active, self-con­
scious governmental monctat·y policy increased. 

Monetary Policy 

If you think of money as a commodity like a loaf of bread, you 
will see at once that an increase in the price of bread means a 
decrease in the value of money. \\"hen the bread is worth more 
money, the dollar is worth less bread. 'Vhat causes a decrease in 
the value (or price) of money? One cause, certainly, is the rela­
tionship of supply to demand. If money is abundant but there 
is not much bread, the 0 ,·ersupply of money causes a drop in 
its worth. The "price" of money falls, the price of bread rises. 
Conversely, if money is in short supply, it becomes more valuable; 
people will offer more to obtain it. For a dollar the grocer will 
pay ten loaves of bread instead of only five. In other words, he 
lowers the price o[ bread from twenty cents a loaf to ten cents a 
loaf. Inflation, then-a rise in the price of goods and services-may 
result from an increase in the supply of money, deflation from 
the contraction of the supply of money. 

The most acute and general suffering in our history arising 
out of the swings of the economic cycle has come in times of 
depression-deflationary periods, marked by falling prices, wage 
cuts, losses instead of profits, and widespread layoffs and unem­
ployment:' In such times the pressure on government to employ 

4 Although Americans have often felt the impact of deflation, they ha\'e largely 
escaped the disasters that can accompany a rapid inflation like that which occurred 
in Germany in the 1920's, when the price of goods rose so swiftly that money be­
came worthless, and the people whose property was chiefly in the form of money 
were in desperate straits. 
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t I. rc counrcract rhe dc:llation has ofren been hea,·y. mone ary po 1c:y ' ' · · l 
Increase the supply of mon<·y, th~~ argunH·nr hao; run. and the tiC e 
will turn. In fonJHT rimes tl1is kmcl of ar~untcnl coliLTIItrated on 
the simplest ckvice for increasing the s_upply; .~lalllL'.ly. the issuance 
of more money by minting more co111s or starting 1 he presses 
rolling." Economic: analysis has shown, howe,·er, tha_t ,~·hat aff~cts 
the value of moiH'Y is not merely rhc amount ol 11 Ill physiCal 
exisrcncc, but 1 he ammu11 of ir in r-irntlatirJII; dollar bills kept 
under a mart ress for 1 \\'{'Illy years do not acid to the national 
economy's cffenive supply of Jnoncy, hm,-e,·cr much they may 
reassure the old lady who hides them rhcn·. Furthermore, money 
is not all coins and greenbacks. :\ \'cry substanr ial amount of it 
consists of bank deposits, created when a hank ;tgtTL'S to permit a 
business firm to draw money front I he bank. up to a ccrLain 
amount, whenever it wanrs to do so. TIH· csral>lishment of such 
a deposit in cfkc:t c:n.:ateo; ne\\' tnoncy where nonL· \\'as before, for 
the business firm, though ir may giH· the bank a mortgage on its 
property, puts no dollar bills inro the bank. 

:\Jonetary policy, tltcrdore. deals not only "·irh the amount 
fJf currency to be issued bur "·ir h irs circular ion and \\'ith the 
amount of credit (bank loans or cleposirs, long-rnm corporate 
borrowing, and insrallment purchase cotllracrs) which may be 
extended. Its goal is price stability-if nor rite J'l'l'lllancnr main­
tcnan<·c of a pan icular price l<·v('l, ar l<·asr a dl'grce of srahility 
suflicient reasonably to safeguard lh<· value of rhc dollar on the 
one hand and to prcvcnr sudden disastrous cldlar io11 on rhe other. 
Parr ly because of irs 1 hcorcr ical in<·fl'eq in·ness. 111ore because of 
the fear that the prinring prcss<'s, once starr<·d. could ne\·er be 
stopped, the issuance of more dollar bills has 1101 been a sig-nifi­
~:ant method in American monetary policy. Th<' less direct 
lllstruments, of manipulation of the amount or money in circula­
tion and credit controls, arc the chief' tools used by the n·m·crn-

"' m('nt. 

The main responsibility for the for111ulation and execution of 
moncrary policy is \'estcd in the Federal Rcscr\'c System and its 
Board of CoH·rnors. The sysrcm consisrs of 1 \\'eh-c r<'gional Fed­
nal Reserve Banks and pri,·arcly own<'cl "member hanks." All 
national banks musr be mctnbcrs of the system and some 
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state banks arc pnmittecl to be; the total membership includes 
banks holdin~ about ~:i per cent of all the commercial bank­
ing assets of the country. 

Tht' Federal Resen·e Board can affect the supply of circulating 
money (and hence the ~eneral price level) in three "·ays. First, 
as we ha\·c just seen. much "ne\\· money"' is created by bank loans 
and deposits: hut the Federal Reserve A.ct permits member banks 
to maintain deposits only to the extent that they hold, in cash or 
its equi\·aknt. resenTs amounting to a certain percentage of their 
total deposits. This ··rescn·e requirement"' is flexible. In most 
larg-e city hanks it ranges from 10 per cent to 20 per cent. Between 
those limits, the Federal Reserve Board determines what it shall 
be. \\'hen the board raises the rcsetTe requirement, it thereby 
reduces the permissihlc amount of bank loans. \Vhen it lowers 
it, it stimulates new loans and deposits. So if the board fears in­
flation, it increases the rcscn-c requirement, and if it feels that 
the economy needs "a shot in the arm," it reduces it. 

Second, through a commit tee on \\·hich it holds a majority, the 
board can direct the Federal Reser e Banks to buy and sell gov­
l'rlllllent securities on the open market. The sale of bonds brings 
in money which increases resen-cs and so, like the lm\·ering of 
the reserve requirement, enables the banks to lend more money. 
thus having an inflationary effect. The purchase of bonds, reduc­
ing the cash reserves, has the opposite effect. 

Both the changing of resen-c requirements and open market 
operations thus may have an impact on the amount of bank loans 
and business investment. The availability of funds, in turn, has 
an effect on the interest rate. Interest is the price paid for bor­
rowed capital. If there is plenty of money to lend, the price 
charged by the lender drops. Thus lowered resen·e requirements 
and open-market sales of goYernment securities, by increasing the 
amount of lendable funds, tend to decrease the interest rates 
charged by the hanks to horrm\·crs. The board also affects the 
interest rate more directly hy fixing the ''rediscount rate" charged 
by Federal Resen·e Banks when they make loans to member 
hanks." Announcement of a rise in the rediscount rate is a signal 

r. Te( hni( alh·, these arc purchases of the "commercial papn" \\'hich the original 
hono\\'er has gi\ell to the member bank as endence of his deht and security for 
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that the board is seeking to slow clown an inflationary boom by 
discouraging the expansion of credit. 

The Federal Reserve Board has so much inclqlendence, dis­
cretion, and prestige that it is the prime maker of day-to-day 
monetary policy. To some extent, ho\\"l'\"Cr, the field is shared 
by the Treasury Department. The latter's role has had special 
significance since the national debt has risen to huge figures (from 
about ~10,000,000,000 in I !J3!J to more than S~SO,OOO,OOO,OOO in 
I 959). The management of the debt is the Treasury Department's 
business. Frequent financing and refinancing arc accomplished 
through the issuance of government securities. The marketability 
of such securities depends considerably on the interest the govern­
ment is ready to pay and the time fixed for repayment. These, 
determined by the Treasury Departmem, may influence the cost 
and nature of private credit transactions and thus have some 
inflationary or deflationary effect. Obviously a truly coherent, 
consistent monetary policy depends on cooperation between the 
Treasury Department and the Federal Reserve Board. 

Fiscal Policy 

To many who endured hardship in the gTeat depression, mon­
etary policy seemed to be a feeble defense against economic dis­
a~ter. Some blamed the Federal Reserve Board for not using it 
VIgorously and quickly to halt the frenzied boom of the 1920's 
before the crash occurred in 192!J. Others, however, believed that 
by themselves, the board's weapons were inadequate to cope with 
the powerful forces of the economic cycle. In the ensuing decade, 
~he government sought to relieve suffering and restore prosper­
Ity-not by drastic monetary inflation but by a series of programs 
whose cost far exceeded revenues. These programs had to be 
financed by borrowing. Although at first this "deficit spending" 
seemed to violate all sound notions about government finance, 
e~entually it gained status as an application of "fiscal policy." 
Fiscal policy has been defined as "the usc of government expendi­
ture and revenue as balancing factors to secure economic stabiliza-

!.'s P_ayment. They resemble, however, loans hacked by the same security, and the 
ret~Jscount rate" is in effect the equivalent of interest-the price paid by the bor­

rowmg bank. 
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tion." 11 In brief, this means that in times of economic recession, 
government should reduce taxes and increase its expendi­
tures, thus encouraging both capital investment and consumer 
purchases. In days of full employment, on the other hand, it 
should increase taxes and cut expenditures, thus reducing the 
amount of money in circulation and so checking a possibly harm­
ful inflation. The formulation of fiscal policy has not been en­
trusted to any one administrative agency; it remains primarily 
the responsibility of Congress. Its effectiveness as a stabilizer re­
mains uncertain, for although deficit spending is in itself infla­
tionary, the amount of it needed to turn a depression into a boom 
is unknown. Traditionally the swings of the economic cycle have 
reflected psycholog·ical changes in the business atmosphere, 
specifically, intangible things called "confidence" or "lack of 
confidence." And, traditionally, the very presence of a badly un­
balanced budget has impaired "confidence" and discouraged new 
investment, thus to some extent counteracting its inflationary 
effect. Nevertheless, in the last twenty years the idea that there 
can and should be such a thing as fiscal policy has become re­
spectable. Indeed it has been accepted, as an idea, by dominant 
factions in both parties, though the Eisenhower administration 
declined to put it to full use during two "recessions" in the 1950's. 

Other Influences on Stabilization 

Confident forecasters often tell us that there can be no repeti­
tion of the great depression. They point to the possibilities of 
fiscal policy-a vast public works program, for instance-in taking 
up the temporary slack in private enterprise, and they speak of 
the safeguards against disaster embodied in statutes enacted in 
the 1930's. Of these the most siQTiificant is the nation-wide system 

0 

of state unemployment compensation laws, which provide that 
people who lose their jobs will for some months receive weekly 
payments from the state's unemployment compensation fund. 
This, for a time, keeps money-purchasing power-in their pock­
ets. It cushions the shock of a recession, delaying, for example, 
the impact of a shutdown in a big factory on all the retail stores 

O James A. Maxwell, Fiscal Policy (New York: Henry Holt and Company, 1955). 
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and service stations in the town where the factory is located. Un­
employment compensation i'> thndon· a handy shield a~ainst 
depression, and so is old-a~c insurance, '"hich similarly provides 
people with some "spcndin:4 numt·y'' which many would not 
otherwise ha\'(:. Together, howt'\Tr, these 1 ould not check for 
long any major deflationary onslau~ht. \\'hat they could do is 
give the government time to get a public works program under 
way. 

Ike a use fisc a I poI icy was born of depression, and changes in 
monetary policy ha\·e usually l>et·n sought l>y those hurt in hard 
times, most of the emphasis on economic stabilization has been 
directed toward curi1w a clellation. In wartinH·, how~..·ver, the shoe . ,., 
is on the other foot. Then the ckmancl lor goods and services 
far outruns the supply, there is a manpo\\Tr shortage, and so both 
prices and wages start to rise precipitously. \\'ar quickly creates 
the spectre of a runaway inllation. This dangn leads to direct 
government control of the price structure. Thus in \\'orld \Var II 
the Office of Price Administ•·ation was established, empowered to 

fix maximum prices for mo~t of tht· goods sold in the nation; 
simultaneously, other agencies put a "lret·te" on wages. The effec­
tiveness of these c:fl'orls is shown by their results: in lin~ war years 
(1!111-l!l·l.:;) the general consumer price len·! went up~~ per cent 
whereas in the first three years alter controls wnc rdaxcd or 
eliminated, it inncasecl :rs p('J' n·nt. The expnicnce also incli­
cated, however, that direct price-and-wage controls arc enormously 
complicated and difficult to administer and probably impossible 
to enforce save in the atmosphere of high pal riot ism engendered 
by war. 

How to deal with an unhealthy peacetime inllation, then, re­
mains a prime <p1cst ion of stabilization policy. l\Ionctary policy 
alone \\"on't check a runaway boom. The application of an anti­
inflationary fiscal policy runs up against the demands for more 
government spending (for defense, among- other things) and the 
popular resistance to any new taxes. The issue is clouded, further­
more, by the fact that all stabilization policy must he based to a 
large degree on guesswork. Responsible experts may conclude, 
even during a business recession, that the real danger is inflation, 
and so refuse to take strong anti-recession measures (this was the 
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attitude of the Federal Resen·e Board during much of the 
"slump" of l~l:i7-l~l!">~): hut neither they nor anyone else can be 
certain that they arc right. Finally, as we shall see later in this 
chapter, a new in flat ionarv force has made itself felt since \Vorld 
\Var I I: the inflationary .. ~,·a)..!;c-price spiral" arising out of collec­
tive han!·ainill<'" aoret•ments IJ"t\\·ecn bio· unions and bill· corpora-.. ,-, ,.., . ~ ~ \,} 

tions. \\'hen these agreements have raised ''"ages. they have been 
consistently follm\Td by price increases. seemingly regardless of 
general t'CotWmic conditions. They were a factor, certainly, in 
causing the curious phenomenon of El57-lfl!",S. when recession 
and uncmploymellt were accompanied not by deflation but by 
higher prices. They pose a new and tough problem for the sta­

bilizers. 

The Politics of Stabilization 

Some of the political battles of yesteryear over monetary policy 
we ha\T mentioned earlier in this book. Go back almost to the 
beginning: what was one reason for the Philadelphia Convention 
being held? It was the monetary policy of a few states, which in­
llated their currency in response to the demands of debtors. Skip 
more than a century. and we find Bryan leading a crusade for 
"free silnT ... preaching the inflationary doctrine of the debt­
ridden fanners. 7 In each case. substantial property interests were 
threatened chiefly by the conflicting interests of those who had 
borrowed money to finance their farms. In each case, the latter 
lost. Bryan's second defeat, in 1000. virtually finished monetary 
policy as an election issue. One group. hmrever, retained its spe­
cial concern for quest ions of coinage and currency: this was the 
silver-mining industry in the \Vest. A solid "silver bloc," of four­
teen senators from seven states, kept up the pressure for the re­
monetization of silver or at least the o·overnmental purchase of it t> 

at a price prof1tahle to the industry. In the micl-l9;W's they gained 
an eloquent non-senatorial spokesman in the person of Rev. 
Charles R. Coughlin, the "radio priest" of Royal Oak, Michigan; 

7 Sil\·er had heen discontinued, as a h;~sis of currency, hy Congress in lRi3. 
13ryan souJ.!;ht to repeal "the Crime of 'i3" <Jnd remonetize silver as a step toward 
increasing the amount of currency, raising prices, and making it easier for debton 
to pay their debts. 
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and by 1939 their senatorial kacler. Pillman of Ne\·ada: who had 
reached the chairmanship of the Senate Foreig-n Relatwns Co~­
mittee, used that post to exact concC'ssions for sih·~r fr~m Pr~sl­
dent Roosevelt in return for his support of the Presidents fore1gn 
policy. 

In the meantime, howen·r, the usable instruments of mone­
tary policy hacl J)een turned mTr to the Federal Reserve Board 
(established in I ~JI3) and thus sul)stantially rcmmTd from the 
party haule. The board is certainly engaged in politics, in the 
large sense, and is not immune to pressures; but it has an unusual 
degree of freedom from both presidential and congressional influ­
ence. President and Congress were and arc, however, confronted 
with the issues inherent in the formation of fiscal policy. 'Vhen 
the New Deal began in 19:~:~. its leader, F. D. Roosevelt, was in­
clined to dally with monetary notions (in his first inaugural ad­
dress he called for "an adequate but sound currency," whatever 
that may mean) but apparently gave little thought to fiscal policy 
as such. He did insist, however, on "putting first things first," 
which to him meant spending the government's money to succor 
the millions of unemployed and to give them work on public 
projects. This resulted in expenditures which far exceeded rev­
enues. The budget was unbalanced, and the government had to 
borrow. The Republican opposition fiercely denounced such "un­
soundness"; when the national debt rose to $2!J,OOO,OOO,OOO, seri­
ous citizens foresaw national bankruptcy and ruin. (Today the 
debt is almost ten times that sum, yet the country seems to sur­
vive.) It appears that as late as 1937, Roosevelt himself assumed 
that a balanced budget was a desirable end in itself and hoped 
to restore it. By that time, however, his supporters had begun to 
justify the spending program in terms of fiscal policy. In hard 
times it was right and wise, they said, for the government to bor­
row and spend, for an unbalanced budget would create purchasing 
power, raise prices, and "prime the pump" of private enterprise. 
Their prophet was a distinguished British economist, John May­
nard Keynes. The economic theories of Keynes have been ana­
lyzed, acclaimed, and denounced for thirty years, but whatever 
their shortcomings, they produced an erudite and, to many, a con­
vincing justification of deficit financing during a depression. Fiscal 
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policy, as a consciously wielded instrument of government, is 
largely a Keynesian creation. Bipartisan recognition of its exist­
ence was formally accorded to it by the passage of the Employ­
ment Act of 19·16.8 

How fiscal policy should be applied was the source of political 
conflict in President Eisenhm\·er's regime. In the face of a minor 
recession in I ~)53-195,1 and a more serious one in 1957-1958, the 
President, the Treasury, and the Federal Reserve Board insisted 
that the real danger was inflation. Their critics, pointing to 5,000,-
000 unemployed, urged spending programs (for example, ex­
penditures for new schoolhouses, new public housing, and more 
weapons) which, they said, would be useful in their own right 
and would also restore prosperity. To this the President could 
answer that fiscal policy to raise prices was no sure cure for a re­
cession in which prices were rising anyway. Temporary hard 
times brought out a heavy anti-administration vote in the con­
gressional elections of 195,1 and 1958, but the President did not 
yield. Instead, as conditions improved, he took a firmer stand in 
favor of an anti-inflationary policy of budget-balancing by cutting 
expenditures. This position accorded with his instinctive prefer­
ences, born of early laissez-faire assumptions. He maintained it 
with some success through the use of the veto power. But when a 
steel strike occurred in 1959, neither the President nor Congress 
was prepared to deal effectively with the "wage-price spiral." This 
new inflationary force gave rise to a basic and unanswered ques­
tion far deeper than any immediate impact on prices. That ques­
tion was whether practicable monetary, fiscal, or other public 
policies cou lei counteract this force, or whether, instead, the price 
level was passing outside of the government's sphere of influence 
and would hereafter be chiefly determined by neither supply and 

8 This statute begins with a "declaration of policy" as follows: "It is the con· 
tinuing policy and responsibility of the Federal Go\'ernment to use all practicable 
means consistent with its needs and obligations and other essential considerations 
of national policy, with the assistance and cooperation of industry, agriculture, 
labor and State and local governments, to coordinate and utilize all its plans, 
functions, and resources for the purpose of creating and maintaining, in a manner 
calculated to foster and promote new competitive enterprise and the general 
welfare, conditions under which there will be afforded useful employment op­
portunities, including self-employment, for those able, willing, and seeking to work, 
and to promote maximum employment, production, and purchasing power." 
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demand nor puiJiic policy. but by the decisions of a few leaders 
of huge aggregates of pri\·ate ecOIHJIUic power. 

THE PROMOTION AND RESTRAINT 
OF INDUSTRY AND LABOR 

The Promotion of Business 

The Founding Fathers, unimpressed by :\dam Smirh if. indeed, 
they were aware of his existence, took for granrcd rhat gm·ern­
ment should concern itself with produnin: enterprise. To some 
of them this meant that it should positi\-cly JHonwlc the de\·elop­
ment and prosperity of manufaclttring. I L11nillon"s "'Report on 
.\Ianufacturcs," in 17!J:~. outlined a full program for rhe encour­
agement of pri\·ate industrial cnlcrpriq· rhrcntgh gon·rnmcnt 
credit, subsidies, and a protectin: tarifi"Y or lhcst• the one which 
promptly became a permanent pan of the country's economic 
policy was the tariff". The tariff, in the early days, produced a sig­
nificant share of federal reventH:s. Latn it came to be justified as a 
defensive ins tru men t, prot ec:t i ng American indus! ry- both profits 
and wage scales-from the inroads of destructin· foreign competi­
tion. Thus it \\'as and still is often said to be a shield for the 
American way of I ifc. If Americans buy inexpcnsin· foreign goods 
instead of the goods made in American factories where the work­
ers get decent wages, how can American manuLtcturers stay in 
business and American labor make a respectable li\·ing? For most 
of our history, hm\"C\"Cr, the tariff has been more than a weapon of 
defense. One of the main purposes of its early sponsors "'as to pro­
mote new enterprise by promising· future protccl ion to entrepre­
neurs and investors. As the decades passed. the dut ics charged on 
many imported articles came to exceed by far the amount needed 
to equalize the cost of foreign and domestic production. Tariffs 
went up so high as \"irtually to exclude many foreign goods from 
the American market, leaving American producers free to compete 
only with each other instead of with tltc rest of the world. 

9 Hamilton's concern for industry, as opposed to ag-riculture. was indicated by 
his proposal to impose no tariff on imports of raw materials. llninterestcd in 
"protecting" American agriculture from foreign competition, he wanted manu­
f;u tui-crs to he a hie to oLtain their raw materials at the lowest possible price. 
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After the Ci,·il \\'ar. laissez faire became a philosophical justi­
fication for ,·igorous, profitable, and often ruthless private 
exploital ion of the country's resources. It also permitted the con­
centration of LTonomic pmrer in comparatin~ly few hands. In 
competition \dtcrc the rule was "the devil take the hindmost," 
the strong·cst gTcw stronger still. The corporation which had the 
most capital, for instance. could take a loss and undersell its rivals, 
telllJ)oraril)· hut often lono· enotwh to drive them out of business. ,:-, ~ 

As \\·e shall sec in a moment, the gtn-crnmcnt sought to slow 
down this pron·ss of concentration hy the passage of anti-monop­
oly laws, but the process continued nonetheless. Partly this was 
due to the expansion of accessible markets through improvements 
in transportal ion. Partly it was the result of the savings made 
possiule by mass production and mass selling. To a noteworthy 
degree, howe\-cr, it has in recent decades been encouraged by the 
federal government itself. 

\Vithout necessarily intending to do so, the government pro­
motes not merely business, but bigness, through policies "·hich 
result in large corporations becoming e\"Cr more dominant. One 
o[ these policies, with respect to a particular industry-oil and 
gas-is expressed in the corporate income tax Ia"·· It alltm·s oil 
and gas producers a so-called ''depletion allowance," a tax deduc­
tion of ~7 ~ per cent of their gross sales, not to exceed 50 per 
cent of their net income. The justifications for this allo\\·ance are 
that in taking oil out of the ground, the producers are using up 
capital which they can ne\Tr replace and that the deduction will 
encourage them to search for new sources of oil. Thus it promotes 
a vitally important industry. Howen.·r, it also appears to increase 
the ad\·antage of the large companies in the industry m·er the 
small ones; big business, paying big taxes, saves a gTeat amount 
of money when big tax deductions arc permitted. This money the 
large corporations can use to expand their operations and 
strengthen their position in the industry. 10 

Other policies fostering big business's domination of the econ­
omy have stemmed from the demands of military preparedness. 

111 Sec Supplementary Treasury Department Statement on Special Depletion 
Allowances. House of Rcprescntati\·cs \\'ays and l\leans Committee, Slst Congress, 
:!nd SC!;sion, II ,·m·i ngs, Fehrua ry G, I !150. 
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Corporations were induced to operate new ddcnse plants dur~ng 
\Vorld \Var II and the Korean \\'ar, for instance, by another kmd 
of tax favor-a provision that they could amortize the cost of the 
plant in five years. This meant that in those fi\'C years, they would 
be paying far less in taxes than they would ha\'e under the normal 
amortization provisions of the law. 1\Jost companies profiting by 
this arrangement were in indmtries where concentration and big­
ness were already the rule; "accelerated amortitation" made them 
bigger and stronger still. More significam, ho\\'C\'lT, is the matter 
of defense contracts thcmsch·cs. Annually these run into astro­
nomical figures, amouming to close to I 0 per cent of the total 
national income. They profoundly affect the economic system. 
And once again, the way they arc awarded promotes not just 
industry as a whole, but primarily the largest and most powerful 
corporations. The latter frequently seem most obviously suited to 
do the job that is needed, quickly and efliciently: they have the 
plant capacity, the manpower, the know-how. i\.Jore often than 
not, they get the contracts. The Department of Defense unques­
tionably seeks to award contracts to those best fitted for the task 
required (this was true even of the award of lar(Te contracts to the . n 

General Motors Corporation \\'hen a former president of General 
Iviotors was Secretary of Defense), but in tenns of the economic 
system the result is the increase of the power of a few concerns 
a~d the consequent decline of the old competiti\'e system, espe­
Cially in the basic heavy industries. 

Restraints on Industry's Power 

The old competitive system assumed, of course, free access to 
~he market by all who wished to produce and sell goods and serv­
Ices. Its price mechanism depended on this· hioh prices would be 
J ' n 
nought down, you recall, only by the appearance of new pro-

du_ccrs attracted by the chance to make a profit. The whole ma­
chlllery was thrown out of kilter by monoj10 ly, for if one producer 
go~ control of the marketing of a product, he could keep his 
pnces high, regardless of shrinking demand, as long as his capital 
reserves lasted. Moreover, if he was selling a really necessary com­
modity, he could make his customers "pay through the nose," 
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safe in the knmdeclge that no one would offer them the same 
commodity for less money. 

RATE REGUI.ATio:-:. It was this last aspect of monopoly po\\·er­
the matter of "charging all the traffic will bear"-which in 1887 
brought about the first significant federal legislation for the reg-u­
lation of business. Some railroads, especially in the rugg-ed \Vest, 
'\·ere very nearly "natural monopolies"; the one that first pre­
empted the shortest, swiftest route throug-h the mountains had a 
gTeat advantage over any possible competitor. And when two or 
three did compete, they found it mutually advantag-eous to divide 
the traflic and at,TI·ce on the rates which each would charg-e. Often 
mn\·m-ricd about competition, therefore, the railroads could de­
mand almost any price they liked for shipping- wheat and other 
crops from the farms to the urban centers of distribution. To live, 
the farmers had to ship and sell their wheat; to ship it, they had 
to pay such high freight rates that they lost money and sank 
deeper into debt. They therefore pleaded for governmental con­
trol over railroad rates. State legislation was not enoug-h to help 
them. In 1887, accordingly, Cong-ress passed the Interstate Com­
merce Act. The looseness of the statute and judicial hostility 
toward it made it a futile instrument of regulation for nearly 
twenty years, but in 1906 a new law, the Hepburn Act, g-ave the 
Interstate Commerce Commission the needed rate-fixing author­
ity. This it still continues to exercise, though it may give less 
emphasis today to the protection of shippers than to the economic 
health of the railroad industry, for in the modern ag-e the rail­
roads arc hard-pressed competitors with other forms of transporta­
tion. 

Railroads are "public utilities," licensed by government and 
permitted to use public facilities on the condition that they serve 
the public generally. So are streetcar and bus and trucking com­
panies, telephone companies, electric light corporations, oil and 
gas pipelines. Partly because these were often "natural monopo­
lies," partly just because they were "public utilities," all of them 
have been subjected to rate regulation. :Most of such regulation 
takes place at the state and local level; but the interstate opera­
tions of buses and trucks, telephone communications, and pipe­
lines are subject to federal control exercised, respectively, by the 
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ICC, the Federal Comlllllnications Commission, and th(' Federal 

Po\,·cr Commis~i<>ll. 
·rilE PREVEi\:Tro:--: oF :\lo:--:oi'<JI.Y. In ~real areas of enterprise 

not embraced by the term "pul>lic utilities," monopoly pow~r 
reared its head in the lHi(J's. Erstwhile competitors pooled therr 
resources 111 mergers, trusts, and holding companies. Growing 
companies, backed by ample capital from the im-cstment bank­
crs,11 drove their less well-financed rivals to the wall and then 
bought their assets ;:t low pric<:s. By the I H!JO's a singk corporation 
virtually controll<:d the oil industry, another th<: st<:d industry, 
another the rubber industry, a not her thc sugar relining industry, 
and so on-the list was a long on c. And in I K!lO the guvernment 
struck back by passing the Shnman Act. the first o[ several stat­
utes which together constitute what \\'e call th<: anti-trust laws. 

In the beginning the Sherman Act was a fcebk gcsture. Though 
it outlawed all "«Hill>inat.ions in rcstraint of t radc" in interstate 
conrmcrcc-in other words, one would think, all sin~ablc monopo­
lies that intcrfcred with a fully compctiti\'C market-it depended 
for its elfcctiveness on the determination of the attorney-<l'(.'neral. n 

to whom cnforccment \\'as entrusted, and o11 sympathetic interpre-
tation by the Suprctnc Court. In thc years that followed its enact­
ment, many an attorney-general lacked 1 he n:quisite enthusiasm, 
alld the Court \irtllally IT\\TOt<: thc law oi\·in" itsel[ the power tO ' .~ ,-, 

dccidc \\·hat \\·as a11 illcgal monopoly and \\'hat was not. It did 
this by dcclaring that the Shnman Act really meant to prohibit 
J~ot "e\'cTy combination" hut e\·ery 1wn·asmu11Jlc comhina­
twn." 12 As to what was "unreasonable," the Court itself had the 
final say in e\-cry case. 

For many ycars the Court tended to find most tig-ht monopolies 
-consolidations or mergers putting almost an entire industry 
under the control of a single corporal ion-"rcasonahlc" and there­

for~: lawful. It struck do\\'11, hoWC\'CT, looser monopolistic ar-

11 'lite pr<>t<>11pc· ol till' gn·;tl lin;tn< ins of this era 11as John l'ietpnnt l\foq?;an, 
lll'ad of .J. 1'. \lor~an .'\: Co., ,,·hose ollices liTre on \\'all Strn·J in :'-lew York City. 
1 " 111 ;•ny .\ml'ti<ans. till' tc11n "\\'all Slt!Tt" thus <ame to S)lllholiiC monopoly 

f'OI\'!T . 

. 1:! r·.'i. ''· Strnul11rr/ Oil Co. of .\'r·w /tTH'\', :!:!I IJ.'i. 1 (I'll!). Chid .Justice White's 
"1'1111011 illnst raled the C:o!lll 's atLcptantc o[ dourinaire laisset fa ire cconomirs whc~l 
11 ~''1' 1 es\!·cl a l•l'lid in "tiH· innitahle operation of e<<II!OII!ic forces aiHI lhc cqlll· 
poise of halanrc in fa \In of the rigl1ts of indi,·id!lals 11·hi< h resulted." 
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rangements, such as price-fixing agTeemcnts among competitors, 
regardless of whether 1 hey "·ere "reasonable'' or not. 13 EYentually, 
in I !J.l~,, the "rule of reason" was narrowed, the Sherman Act, in 
one case, being givc·n the meaning which, to the layman, its lan­
guage had always seemed to ha\·c. I\Ionopolies, regardless of their 
"reasonableness," were unlawful. 14 In the last fifteen years this 
doctrine, in turn, has been modified: the Court inclines to read 
the law as prohibiting a concentration of economic power suffi­
cient "to control prices or exclude competitors." 1 ~' 

The early judicial interpretations of the Shennan Act showed 
that tiH: justices assumed not that monopoly was an e\·il, but that 
it was sometimes achicYed by eYil or ''unreasonable" and hence 
unlawful means. The same attitude was reflected by Congress's 
enactment, in l!ll-1. of two la\\·s, the Clayton Act and the Federal 
Trade Commission .-\ct. which "·ere based on the similar assump­
tion that unfair trade practices-price-cutting conspiracies, mis­
leading adw·niscmcnt, etc.-\\·ere destroying competition. The 
outlawing· of such practices, however, failed to halt the trend to­
ward industrial concentration. Almost immediately "'arid \Var I 
occurred. giving big business the advantages which it ineYitably 
gains in wartime. Later the belief in price competition waned. 
In the depression year of I !J:~:~. the anti-trust la\\·s were, in effect, 
suspended while the country tried the experiment of the National 
Industrial RcconTy Act, under which industrial groups "·ere sup­
posed to agree on "codes of fair competition" for their industries. 
A primary objective of such codes was to prevent the competitive 
lowering of prices by desperate producers faced with falling de­
mand for their goods. The act was a failure: enforcement o( it had 
collapsed long before the Supreme Court gave it its death blow in 
1935.111 A year later. ho\\·ever, Congress moved again to put lim­
its on price com petit ion when it passed the Robinson-Patman Act, 
a complex statute aimed at protecting independent retailers from 
the low-price competition of the big "chain store" distributors. 
The effort to help the small businessman in his struggle with his 

1:1 ll.S. 1>. Trenton PulltTirs Co, 2i3 U.S. 392 (192i); U.S. 1'. Sonmy-f"ar 1111111 
Oil Co., 310 U.S. 150 (1!l-IO). 

1·1 U.S. 1'. Allllllilllllll Comj)(lll)' of .-I 111 crica, 1·1R F. 2d ·116 (1!11:"•). 
Ir. U.S. 1'. 1~·. I. d111'onl dc.\'cmu11rs & Co., 351 U.S. 3ii (1956). 
Hl Sc/z{'("/zfer 1'. l'.S._. ~95 t; .S. ·l!l5 (I !135). 
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bigger rivals who could operate with lower unit costs then sh!f~ed 
to the states, many of which enacted "fair trade" laws requmng 
uniformity in the pricing of particular commodities sold at retail. 
Congress tried to help this attempt to protect the retailer from the 
competition of mail-order or "discount" houses, but the "fair 
trade" mon:ment ran up against numerou~ judicial obstacles. It 
did indicate, hown-cr, a concern for "competitors" instead of a 
belief in price competition. Price uniformity may help to keep 
small businessmen in business, but it contradicts a fundamental 
assumption of the old competitive free enterprise system. 

Meanwhile the anti-trust laws remain on the statute books. A 
division of the Justice Department, under an assistant attor­
ney-general, has the job of enforcing them by investigating 
complaints, analyzing reports of Federal Trade Commission in­
vestigations, and bringing court action against those accused of 
violations-sometimes criminal prosecutions, more often civil suits 
aimed at obtaining a court's order to dissol\'e the monopoly or 
cease from illegal monopolistic practices.n Actually much of 
American business, especially the basic heavy industries such as 
steel, is now organized so that without unlawful monopoly, either 
one giant corporation overshadows all the rest, or a handful of 
large companies (as in the case of automobiles) do almost all of 
the producing. Price wars are the last things these corporations 
want, and they are equally averse to unceasing price fluctuations 
reflecting changes in the ratio of supply to demand. Statutes de­
signed to insure competition, especially price competition, in a 
market open to all comers therefore seem increasingly out of 
date. They still serve, however, as safeguards against total monop­
oly, and, as we shall see, they may be significant in imposing 
checks on any alliance between corporations and labor unions to 
control prices and markets. 

The Politics of Competition 

Our governmental approach to the organization of the indus­
trial system is replete with paradox. The initial paradox lay in 
the nineteenth century theory of economics which assumed both 

17 Private suits, for heavy damages, may also be brought by those claiming to 
be injured by illegal monopolistic practices. 
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competition and gm-crnmental abstention. Actually it was impos­
sible to have both. 1\lonopolies destroyed competition, and only 
government could break up monopolies or protect the public 
against monopolistic, noncompetitiYe prices. Yet while it opposed 
monopolies with one hand, with the other the federal government 
accepted big business, made use of it, and adopted tax policies that 
fostered it, eYen though the inevitable result was a diminution 
of price competition. 

The early anti-monopoly fervor, as we have seen, was strongest 
in the agricultural \Vest. llecause of the influence of the Nebras­
kan, Bryan, it might haYe been the basis of an enduring Demo­
cratic issue; but in 1902 the Republican Theodore Roosevelt, 
seeing a chance for his party to regain its historic foothold in the 
\Vest, seized the ''trust-busters" banner. In his regime, the anti­
trust division of the Department of Justice was given for the first 
time appropriations adequate for its needs. Not all Republicans, 
however, followed Roosevelt's lead. Indeed, in the 1912 cam­
paign the unwillingness of Roosevelt's successor, Taft, to assail 
monopoly vociferously was a factor in the split in the Republican 
ranks. In that contest, trust-busting was a leading subject of the 
speeches of the Prog-ressives under Roosevelt and of the victorious 
Democratic candidate, \Vilson; the regular Taft Republicans were 
on the other side. 

That was the last campaign in which monopoly was a major 
issue. After \Vorld \Var I the shape of the industrial system was 
becoming fixed; in much of it, not monopoly but "oligopoly"­
domination of an industry by a few huge corporations-had be­
come the rule. Vigorous anti-trust enforcement campaigns, like 
those launched by Assistant Attorneys General Thurman Arnold 
under Franklin Roosevelt and Stanley N. Barnes under Eisen­
hower, made no preceptible change in the pattern. The Public 
Utility Holding Company Act, passed in 1935 after a bitter battle 
in which the holding companies, backed by other business inter­
ests, succumbed to the implacable persistence of Roosevelt and his 
New Dealers, seemed at the time to be a significant setback for 
big business and gave the President a chance to claim victory over 
the "economic royalists." This act imposed a so-called "death 
sentence" on certain huge corporations, each of which controlled 



548 I The Government in Action 

a number of electric companies operating in scnTal state~. Ye~ •. in 
the Jon~ run, even this drastic statute came to seem l,tkc Kmg 
Canute bicldin~ the 1 icle to stop rising. By 1 hl' late I !l:W s .the ~ld 
trust-busting fen·or was dorn•anl. \\"hen in I !I:IH a prcsHlenual 
hopeful, Robert II. .Jackson, tried to ;nou:-.l' it, l_tis s_cries ~>f a~le 
speeches on the subject fell on deaf cars. :\ :-.card11ng· 111\'estJgatlon 
of monopoly pracl ices conducted by Congrc-;s's Temporary Na­
tional EnmollJic: Committee (T:'\ FC) pwduced a weahh of infor­
mation but no fruitful demand for correct i\c act ion. :\ncl if the 
fervor was clonnant in 1 hl= I !J:Hrs, it S<'t"lllcd to ha\"C died away 
fore\"er after \\'orld \Var II. 

For this there were sen.:ral reasons. One was the gennal accept­
ance of big business as an instntm<·nt of dlicil·nt production, 
leading to a constantly higher standard of Ji,·ing . .-\nothcr was 
the consolidation of the e<Htntcn·ailing power of big labor unions, 
and a third was the fact that the government had embarked on a 
broad program to prevent economic disaster on the nation's farms. 
1'\eithcr the labor nor the agricultural interests, therefore, were 
as hostile to the bigness of business as they had been in days of 
yore. The small business interest, seemingly a nat ural opponent of 
oligopoly, could seldom match the political influence of the great 
corporations; furthermore, as we have seen, in politics small lmsi­
ness was an:ustomecl to kuing the big business pressure g-roups 
speak for the whole business commtmity. The final and perhaps 
most important reason for the lack of concern ,,. it h the diminu­
tion of competition was the long- period of g-eneral prosperity 
heginnin~ in I !J39. 

Prosperity leads to satisfaction with things as they are. If people 
are well off, why worry about the fact that in basic industries 
prices are no longer fixed simply hy supply and demand, but are, 
rather, determined by dominant producers, perhaps in tacit agree­
ment with each other? The era of "administered prices" has been, 
generally, a thriving period of economic growth. Only theorists 
and those who arc actually hun arc likely to complain. Should 
hard times come and many millions he laid off, the old complaints 
could, conceivably, be voiced again by labor. Even in days of pros­
perity for most of the people, agriculture has not shared equally 
in the boom; although in recent decades the farmers have been 
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stirred only to demand more federal protection for themsel\'es, a 
disastrous fann dc1>rcssion miu:ht reawaken the ancient ant;wo-

~· b 

nism toward big business. Because of the status achie,-cd by unions 
and the go\Tnlnl<:ntal commitments to agriculture, however, any 
re,·ival of the ''trust-busting" spirit seems unlikely. 

The Protection and Restraint of Labor Unions 

The right of most of the "·age earners in most of American 
industry to organize for the purpose of bargaining collectively 
with their employers has been guaranteed by federal law since 
19:3:1. The first statute extending this protection to all nonexecu­
tive workers engaged in work affecting interstate commerce 
(which, as we saw in Chapter 5, no\\· means almost all procluc­
ti\·e enterprise) was the :'\Jational Industrial Recm·ery Act. Section 
7a of that statute forbade employers to penalize their employees 
for joining a union. The law "·as held unconstitutional, in a case 
which dicl not im·oh·e its labor pnn·isions, on i\Iay 27, 1935; but 
within two months section 7a "·as in effect re\'ived by the passage 
of the National Lauor Relations Act, commonly known as the 
\\'agner Act. Twelve years later that law, in turn, was reenacted 
in significantly altered form as the Labor ;\Ianagement Relations 
Act of I !H7-the Taft-Hartley .-\ct. 

This basic labor law makes it an "unfair labor practice" for 
an employer to discourage the unionization of his employees by 
refusing to hire a pnson unless he promises to refrain from join­
ing a union, 1;; or by firing or othen,·ise discriminating against a 
person who clues join. It also forbids an employer to sponsor a 
union himself. The law prm·ides machinery by "·hich employees 
can determine, through an election, "·hat union, if any. they wish 
to represent them. This machinery is administered by the Na­
tional Labor Relations Board, which also has the duty of en­
forcing the law. \\'hen the Board is shown, usually by signed 
membership cards, that there is a substantial demand for union 
representation, it holds an election in which the choice is between 
"no union" and one or more designated unions. \Vhen complaints 
of "unfair labor practices" are brought to the Board, its general 

IS The exaction of such a promise has long been known as a "yellow-dog 
coni ract." 
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counsel may institute quasi-judicial proceedings, and the latter 
may conclude '\'ith a formal Board order to cease and desist from 
such practices. If the order is disobeyed, the Board then seeks an 
order of a U.S. court of appeals directing oiH.:diciiCe to the Board's 
decree; failure to comply with the court's command constitutes 
punishable contempt of court. 

The existence of these legal protC'ctions for union organization 
has brought about a h'Teat change in the .-\JIInican economy 
since ID;~3. Before that date, only the Rail\\'ay Brotherhoods had 
been given equivalent protection by the federal government. i\Iost 
of American industry was "unorganized." !\lost labor unions were 
small and weak. l\Jost decisions as to waoes and working- condi-,.., ~ 

tions were dictated by the employer; the lone employee, normally 
with little or no savings and often in real need of a job, had to 
take what he could get. Unions not only lacked statutory protec­
tion but faced seemingly implacable judicial hostility. Again and 
again, both federal and state courts forbade their efforts to bring 
economic pressure on an employer to force him to deal with them 
and on many occasions declared that their attempts to organize 
stamped them as conspiracies illegal under the common law. 

The N IRA's section 7a and the \Vagner Act changed the situa­
tion, and the new picture, confused at first, came into focus when 
the Supreme Court upheld the \Vagner Act in 19;{7_w Quickly 
total union membership, numbering hardly :1,000,000 in 1932, 
doubled, trebled, quadrupled: today it numbers close to 18,000,-
000. A major reason for its growth was the statutory prohibition 
of private efforts to prevent it. There was, however, another rea­
son, based on a profound change in the nature of the American 
labor movement. This was the rise of industrial unions. Most 
earlier labor organizations had been craft unions: that is, a worker 
joined a union composed of people pursuing the same trade or 
craft as he did. It did not matter whom he worked for. A plumber 
gravitated toward the plumber's union, a carpenter to the carpen· 
ter's union. Most of these "building trades" unions, along with 
some others, were leagued together in the American Federation of 
Labor. In 1936, however, under the leadership of John L. Lewis, 

l!l National Labor Relations Board v. ]ones & Laughlin Steel Corporatiou, 301 
U.S. I (1937). 
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the Committee for Industrial Organization was formed for the 
purpose of promoting unionism based not on the individual's 
trade but on the industry in which he worked. The CIO ::!o split 
away from the :\FL and, with crusading zeal, went about the task 
of bringing all the workers in automobile factories into a single 
new union, the United Automobile 'Vorkers, all wo1·kers in steel 
mills into the United Steelworkers, and so on, industry by indus­
try. Thus "big unions" arose, each one tied to a particular indus­
try. In basic industries where one or only a few corporations were 
dominant, an agreement between the largest companies and the 
union came to fix a pattern for wages and working conditions 
throughout the industry; conversely, a strike against the leading 
companies could bring production in the whole industry to a 
critical standstill. Industry-wide unions led, in practical effect, 
toward industry-wide bargaining and occasional industry-wide 
strikes. 

Though benefiting by governmental protection, however, 
unions are by no means free from all governmental restraints. 
Restrictions on their conduct are often imposed by state and local 
law, as, for instance, the prohibition of mass picketing. At the 
national level, the Taft-Hartley Act has defined "unfair labor 
practice" to include certain union tactics, such as secondary boy­
cotts, strikes to force an employer to deal with a union other than 
the one already recognized as the employees' bargaining agent, 
and insistence on the payment of wages for "services which are 
not performed" -the practice of "feather bedding," as it is called. 
The 1947 statute also authorizes the President, in the case of a 
major strike, to appoint a fact-finding board; if he does so, the 
strike must be suspended for eighty days. President Eisenhower 
made usc of this provision in the autumn of 1959, to suspend a 
nation-wide steel strike. 

The Taft-Hartley Act also modified some of the protection 
given unions by the vVagner Act. It strengthened the right of the 
employer to try, by oral argument, to persuade his employees not 
to join a union; conversely it forbade unions, just as it forbade 
employers, to "coerce" anyone into joining a union. An exception 

20 The name was later changed to Congress of Industrial Organizations, re­
taining the original initials. 
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to this noncoercion rule, howen:r, was madl' willr respect to a 
"union shop" agreement. A union shop is c llll' wherein all em­
ployees in the bargaining unit c:o\Tr<:d by the agrn:ment m_ust, 
as a condition of continued employment, bdortg to the muon, 

joining it either promptly or after a pmbationary period. Under 
federal law today, a union shop is 1<-gal. llowcn·r, the Taft­
Hartley Act permits each state to prohibit the union shop in that 
state. Between l!lli and I!F,!I, twenty states did so through the 
passage of so-called ''Right to \Vork I.aws,"' but ;n·ailablc evidence 
indicates that for the most pan these laws ha\T been widely 
ignored.:!' 

A further restraint on union power is contained in the anti­
trust laws. Althou(Th for a lono· time the Sherman Act was a1)1)lied ,., ,..., 

rigorously against unions, since I !J lO the Supreme Court has so 
construed that statute, as amended and amplified by later laws, as 
virtually to free unions from anti-trust controls-with one signifi­
cant exception. Anti-trust prosecutions may still he successful 
where unions and employers, aning in nmcert, seck to control 

prices and impede nmtpetition: thirty-two of such cases have been 

brought since I !J.J!i, and a plan to bring many more was publicized 
in I !J!i!J. The pren:denr for this campaign is a Supreme Court 

decision holding that the law \\'as violated by agreement between 

a union and manufacturers and installers of electrical equipment, 
providing thatmanufanurers \\'CJU!d sell only to installers who had 

contracts with the union ;mel installers would buy only from 

manufacturers "·ho had contracts with the union. By making 

such an agreement rite union, accordino to the Court, unlawfully 
II o • r) 

partiCipated \\'ith a combination of business men who had com-

plet<' P0 W<"r to <"liillinatc all competition among themselves and to 
prevent all nmtpetition from others.":.!:! 

Alle••at· . 1· . . 
,., 10rts o conn1vance between some unums and some em-

ployers Were I I . ~ . . 1 
. . nne reason w 1y t 1e Senate, 111 1!1:>7, mstttutec a 

spc:ual lnve~t. . f I I " . I . 
. , . · 1gat I CHI o a Jor rac:keteenng-" and ot rcr pracuccs. 
I he mvesti . ' · 11 f \ · gators, headed by Senator John L. McC.Ic an o · 1 r---=----- . 

:!I See, e.g. }: . . . 
f II I> ' redenc :\fevers "]{ruht to Jl!orl!" ; 11 l'nu·tin· A Rl'l>orl to the Fund or le 'I.!'J>II !,)' . . . • . '. ,., · ' 

... , Ill 1, tc 1:-\ew \ ork: h111d for the Republic I !1!'>~)-
-- •· en- ,,·arlt" · (' · ' ·t · · I II' ' 3<1r. 

( · ., -(I- ( 1 CJ.J ~ ~) -o. v. l11lenwtwnal Brotlrerhood of J~ t'clllca or,lcrs, · -:1 ,J. /;J/ • .l). 
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kansas, disc.losed several instances of such connivance. They also 
heanl evidence (which was \\·idely publicized) of corruption among 
union ollicia Is and tyrannical control of certain unions by their 
oflicers. In I !1!">!1 Cnng-n.·ss enacted a law aimed primarily at pro­
tecting union members against these abuses of power by high­
handed or dishonest labor leaders. The enactment of such 
legislation injected the federal government into the internal af· 
fairs of unions, not so much to impose significant new restraints 
on their bargaining power as to police their dealings with their 
own n1em bers. 

The Politics of Labor 

The dangers of on:rsimplified assumptions in political anal­
ysis arc neatly illustrated by the history of federal labor legisla­
tion. \Vc might assume, for instance, that congressional decisions 
can be predicted in tenus of the amount of pressure applied by 
interest groups. A cause ,·ig-orously supported by large, effective 
pressure gToups will \\·in; without such support, it will lose. But 
take a look at the statutes we have just been considering-the 
NIRA of lO;~g. the \Vao·ncr Act of 1935, and the Taft-Hartlev Act 0 I 

of 1 !1·17. The first two were "pro-labor" laws, yet they we1·e en-
acted when unions were numerically weak and politically con­
fused. The third imposed restraints on unions at a time when 
they were great in size and well organized for political action. 
Clearly we must look beyond the weight of organized pressures 
for the explanation o[ such congressional behavior. 

For many years the leaders of the labor movement assumed 
that Congress could have little concern with unions, for prior to 
19~7 its power to regulate commerce was limited by the Supreme 
Court's interpretation of the Constitution.2a Labor saw as its 
"enemy," therefore, not the Congress, or the President, or any 

:.!:! The Coun recogni1ed, o£ course, Congress's power to regulate interstate trans­
portal ion, as d ist ingu ishl·!l £rom the product ion o£ goods £or illlerstate commerce. 
Accordingly, transpm·tation employees could and !lid seck congressional action 
to assure them o[ the right to organize. This they ohtainctl in the passage o£ the 
Railway l.ahor Act o£ l!l~!i. The Railway Brotherhoods possessed political influence 
out o£ all proportion to their si;re, partly because their internal discipline gave 
them enmomic power, partly because they had active members in all parts of the 
country, and partly because o£ their social staLUs-railroad employees were long 
viewed as "the aristocracy of the labor movement." 
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political party, but the courrs-cspt·cially tlu: fl'clcral courts, whi.ch 
broke strikes by issuiug ex jHo·te injuncrions (tt:mporary rcstra.m· 
ing orders issued on an employer's complaint, without heanng 
both sides) and which applied the anti-trust Jaws st:\'t:rcly against 
unions. Before the gTeat depression, therdort:, most unions de· 
sired from Congress only legislation to restrain the courts. The 
AFL's president, Samuel Gompers, urged the passage of the Clay· 
ton Act in 1911 because he thought, incorrectly, that it would 
exempt unions from the Sherman Act. In the latt: 1920's, labor's 
chief legislative objective was the <:liminal ion of the ex j)(lrte 

injunction. This was accomplished in I !1:~2 by the passage of the 
Norris-LaGuardia An-but it is iutercsting to note that in the 
Senate, that pro-labor ml·asure was introducccl by a senator who 
hailed not from a great imlustrial state but from rural Nebraska. 
He was hardly a tool of organized labor. Indeed, by I !1:12 the labor 
movement was in a had way. The AFL's membership, shrinking 
slightly through the 1920's, had dropped precipitously to less than 
3,000,000. Many local unions had given up the ghost. The Norris­
LaGuardia Act seemed, therefore, to stem more from the reform­
ing zeal of the old, traditionally anti-court Progressivism of 
Theodore Roosevelt and the elder La Follette than from any fear 
of political reprisal by the labor interest. 

~ornpers' successor, \Villiam Green, did urge the inclusion of 
sectiOn 7a in the N IRA in I !133, and the AFL supported the 
Wagner bill two years later; but, again, in both cases the pres­
sure which organized labor could exert was limited by its nu­
rn.erical weakness. Although section 7a was a "shot in the arm," 
strrnulating union organization for a brief period, the National 
Recovery Administration's failure to enforce it soon resulted in 
anotl~er drop in union membership. So it would be misleading to 
?escnbe the New Deal's labor legislation as simply a response to 
Interest gr N f · · l . · oup pressure. or can we find the reason ·or 1t m t 1e 
llldividual leadership of the chief New Dealers. Franklin Roose­
velt had no personal enthusiasm for unions as such and gave no 
support to the \Vagner bill until after it had passed the Senate. 
\Vhat, then, caused its enactment? Its personal sponsorship by 
one m s 'b . an, enator Robert F. \Vagner, may have been one contn -
uung factor; the skill and zeal of its draftsmen, mainly young 
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government lawyers unconnected with the labor movement, an­
other. Perhaps more important, though, was a kind of Teverse 
interest group influence. From 1933 through 1935, the prestige 
of business, particularly big business, was low. :rviany people in 
office and out of it put the blame for the depression on the whole 
big business world-financiers, holding company presidents, cor­
poration exccut i\TS. In such an atmosphere, the opposition of 
organized business, especially the National Association of Manu­
facturers speaking mainly for large corporations, might well have 
helped the \\'agner bill rather than hurt it. And the very fact 
that industry was big and powerful, while labor was compara­
tively small and weak, made a bill to equalize their st1·ength seem 
fair and desirable to many impartial voters. 

\Ve arc suggesting, here, a theory that in a recog11ized conflict 
between two competing interests, the weaker of the two may 
emerge victorious-if, being small, it is not generally unpopular, 
and if its larger opponent has incurred temporary public disfavor. 
That seems to be what happened in 1935. Such a theory may ex­
plain, too, what happened in 19,17. By that time organized labor's 
political assets seemed to equal or exceed those of business. But 
its very size and power cost it public sympathy, and a series of 
nation-wide strikes after the end of \Vorld \Var II made it un­
popular. Accordingly, the unions could not prevent CongTess's 
passing the Taft-Hartley Act by large majorities in both House 
and Senate, so large that President Truman's veto of the measure 
was easily overridden. 

There are other reasons why labor's accretion of economic 
power has not been fully translated into political success, even 
since the AFL and CIO were reunited in 1955. One is that there 
is no such thing as a completely controlled "labor vote." Union 
leaders may endorse candidates, but many union members will 
vote against them.24 Another lies in the structure and customs of 
Congress, particularly the filling of committee chairmanships on 

24 This was obviously the case in 1952, when substantial numbers of union men 
and women voted for Eisenhower instead of the candidate officially supponed hy 
most of organized labor, Stevenson. It was illustrated. too, by the heavy vote for 
F. D. Roosevelt in 19·10 in the mining section of \\'est Virginia, despite the endorse­
ment of \Villkie, Roosevelt's opponent, by President Lewis of the United Mine 
\Vorkers. 
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the basis of seniority. This bring-s to the top, a-> we ha\'c seen, 
men who have sen·cd long- in ( :ongress. I 11 t l1c main. such men 
cmnc from districts or statc·s \\·here one party i~ far st rongcr than 
the other. So when the Ikmocrats control Congrcs~. many chair­
manships arc held by southerners; when the Rl'Jlllblicans have a 
majority, the chairmen arc likely to conH' lrn111 rural or small­
town areas in the \Iiddle \\'est. Thc~c arc prcci-;cly the two areas 
where dislike for the whole iclea of unionisn1 remains most \'ehe­
ment. In :\ugust, I !J:J!J, for example, ninct y-lin· !louse Democrats 
joined Republicans in adopting a nwa-;uJT, calkd the Landrum­
Griffin amendment, which was bitterly oppmcd by union spokes­
men; of the ninety-five, all btll tl11Te \\'ciT from the South. 

Often thwarted, therefore, in Congress, n·sponsihlc labor lead­
ers have occasionally encouraged union intcnTntion in party 
machinery, especially that of the lkmonatic party. Since the days 
of Bryan, labor endorsements have usJ 1ally gone to Democratic 
candidates; in I\cw Deal days, the i><·nJonatic party itself seemed 
to he largely a coalition of the labor and agrictdtural interests. 
(The streng-th of this coalition persisted through the election of 
EJ1H, when the Democratic: candidate won despite the loss of 
several traditionally Democratic southern slates.) In the 1958 
election, some Republicans, such as (; 0 ]dwatn of .\rizona and 
Know land of California, took a vigorous anti-labor stand. They 
seemed at times to he campaig-ning- ag-ainst \\'alter Reuther, vice­
president of the AFL-CIO, rather than ;wains! their Democratic .-, 

opponents. Such tactics, it seemed, could only push the union 
leaders more firmly into the Democratic column. But southern 

influence in the Democratic party, coml>in<'d with southern reluc­
tance to ,,·elcomc the labor JTHlvemcnt, hindcrs the unions' ef­
fectiveness within the party in the s;une way as it is impeded in 
the Congress . 

. Despite lingering opposition to unionism, the great political 
tssue _of the next decade invoh·ing labor may arise out of the com­
paratively recent attitude of cooperation between unions and man­
agement. This attitude is of most sionificance in the great basic 
. I " Ill~ ustries where a fc\\' dominant firms can impose "administered 
pnces" on their customers. So long- as the cost of a wage increase 
can be offset, or more than offset, by a rise in prices, what is 
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there to stop unions and corporations from obtaining an ever 
larger share of the national wealth? In the course of bargaining. 
unions customarily produce figures tending to prove that their 
wage demands can he met without a price increase; management 
cmmters with figures of its cm·n, tending to proYe the opposite. 
\VhiclJe\-er is right, wage increases in such industries as steel have 
regularly been followed hy sharp price increases. The fear of 
just such a wage-price spiral underlay President Eisenhower's plea 
for "holding the line" in the steel strike of l9:i9. Presumably he 
was thinking of the unequal impact of inflation. If everyone's in­
come went up along with prices, nobody would be hurt; but if 

Fitzpatrick in the St. l-<Hii.< l'ost -Di.<patrh 

\Vhat of our big country? 

Big strikes (such as those in 19-16, when this rartoon "·as drawn) 
make it easy to sec that union-management strife threatens the 
public welfare. But the opposite side of the ~hield-union-manage­
mcnt cooperation-presents new problems "·hich, though not so 
visible, may rome to have even more impact on the national 
economy. 
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only corporate profits and union workers' wages go up. then many 
groups of people may be hurt. These include not only the fixed 
income people (pensioners, bondholders, salaried personnel) but 
those engaged in activities \\·hich arc still truly competitive, in 
which prices arc not dictated by the producers but respond to 
changes in supply and demand. There arc still many such activi­
ties where old-fashioned price com pet it ion persists. The greatest 
is farming. In agriculture the old Adam Smith cnmomic model­
millions of small competitors, selling at lluctuat ing prices which 
they cannot control-persisted long after oligopoly and compara­
tively rigid prices had become the rule in nlllch of imlustry. The 
resulting disparity in economic power and \\Til-being- brought 
government to the aid of agriculture many years ago. Ag-ricultural 
policies of the future will inevitably be influenced hy what govern­
ment does, or fails to do, with respect to the wag-e-price spiral in 
the concentrated basic industries. 

THE PROMOTION AND RESTRAINT 
OF AGRICULTURE 

In 1800 approximately H5 per cent of the American people 
lived on farms. Today about H!J per cent live in cities. Neverthe­
less, agriculture is a necessity if the country is to be fed; some 
25,000,000 people, living on about 1,'100,000 farms, depend di­
rectly on it for their livelihood; and, thanks to the system of equal 
senatorial representation of all states large and small, the fanners 
sp_eak with a loud political voice. Depression on the farms con­
tnbutes, slowly but surely, to depression in the rest of the econ­
omy, for farmers annually buy some Sl7,000,000,000 worth of 
production goods and a great amount of consumer goods as well. 
The prosperity of agriculture is of importance to the whole com­
munity. This interdependence has been a justification [or the 
government's programs to aid the farmer. 

Land and Credit 

Successful farming depends on arable, usable land. For ages 
such land has existed on this continent, but only a little more 
than a hundred years ago did much of it become available for 
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the kind of agTicultural production that we know today in the 
states of the .Middle \Vest and the great plains-production, on 
predominantly one-crop farms, of produce not to be consumed on 
the farm but to be shipped to central markets. The coming of the 
railroads made this kind of farming possible. It also increased 
the demand that the federal goven1ment, which held title to the 
western lands, should make those lands freely available to settlers. 
The cry of "free soil" was finally heeded when Congress passed 
the Homestead Act of 1862, opening the public domain for settle­
ment in 160-acre tracts. Settlers would gain ownership, free of 
charge, after five years of residence. The Homestead Act thus 
promoted not only agricultural growth, but the development of 
the comparatively small "family-style" farm. 

In the same year, Congress also enacted the first Morrill Act, 
which gave land to the states for the establishment of agricultural 
(later agricultural and mining-"A & M") colleges. This was a 
rna jar step in a program that had begun some years before and 
has greatly expanded since-a program of federal assistance in the 
development of agTicultural ans and the most productive use of 
the soil. In 1914 Congress established the "county agent" system, 
through which the Department of AgTiculture cooperates with the 
land-grant colleges in a broad project of "extension" service for 
farmet·s. This was the earliest sizeable and successful joint federal­
state-local system put into operation. It depended in part on 
local financial support and even more on the receptivity of the 
farmers-you can try to teach a person, but you can't make him 
listen if he doesn't want to. Local cooperation was largely achieved 
by having the responsible "teacher," the county agent, selected 
by state and local bodies, though he also became a federal official. 

The knowledgeable use of the land, plus the advance of me­
chanical invention, in recent years has made much American soil 
far more productive than it ever was before. Even so, a substantial 
proportion of farmers are constantly in debt. The vagaries of both 
the weather and the competitive market result in bad years follow­
ing good ones. The mortgage may be nearly paid off one autumn, 
but new borrowing may be required the next. The need for credit 
on easy or reasonable terms has long been felt on the farms, so 
acutely that the federal government, to maintain if not promote 
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ag-ricultun:, l1as stepped in to prm·icle it. Fcckt;d credit agencies 
were first established in I~JJ(i. ·1 he'>c han.: c<!lllt: to includt: ft:d­
erally chartered Janel hanks in ,,·hich the J,,,rr"wing farmer~. 
oruanizecl in farm loan associations, l•olcl stock; 1nodunion crt:cht 

,..., . 

corporal ions, "·hich make short-tcnn loans; and a ~pt:cial banking 
system for agricultural cooperatin:s. In each case the gon~rnmcnt 
made an orig-inal large subscription to tl1e '>lock of tht: corpora­
tion, a loan which in the case of the land hanks has hct:n fully 
repaid. The federal lcnclin;_!," agencico; tlllts ca..,cd the credit needs 
of many reasonably prospnous fanners ,,·ho held I it it' to their 
farms, !Jut did not IH·Ip tho'>c who were worst ofr-..,mall farmt:rs 
on unproductive land, especially tenant fanne1s and sharecroppers 
who did not own the Janel they ploughed. During the great dc­
pn:ssion the governmetll came to the aiel of these peopk through 
s pcciai loans made by 1 he Resell Iemen! :\d min ist rat ion and 
through the Farm Secttrity :\clministration's encouragement of 
cooperative ventures lor leasing land, pro\'iding housing, and 
buying feed and farm equipment. In I ~J.lli these agencies were, in 
effect, sunTecled in lilltitecl form by the Jo"armns' !lome Adminis­

tration, \vhich lend~ lll<:tll'Y to tt·nants seeking to huy the farms 
where they live and to \cry stnall farmers who \\·ant to enlarge 
their holdings. 

Prices and Product ion 

If farmers saw debt and ll1e need lor nnlit as their grt:at prob­
lctus in earlier days, for tl1e Ia-;! forty years tltc n'Jitral issues of 
agricultural ecotHJIIIics and polilics lt;l\c turned oil tlte amounts 

of crops prodttccd and lite prices paid for tltcm. As \\"e han~ seen, 

farm prices are antlt:ly tt'sponsive lo cllallgt·s in supply and c\c­
lllallcl. :\n example of tlti-; \\·as the expnietHt: of \\"orld \Var I. At 

the beginning of that war, Jl('t annual income realized by the coun­
try's farmers was aboul S:~,:iOO,OOO,OOO. By I !J I ~J, in response to an 
O\Trwh('lming \\·oriel-wide dcmalld for agricullural products, it 
had sltol up lo on'l" nine billion. In this period, farmers increased 
supply, too, by farming millions of acres hithcrlo lying fallow ol' 

never ploughed before. \Vhile the \\"ar lasted, the increase oE 
supply could not kt'ep up with the growing demand .. -\s Europe 
recovered from the war's devastation, however, demand dropped 
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off rapidly, creating a situation "·here the new wartime acreage 
produced an o\-crsupply. Prices fell as sharply as they had risen, 
total net income dropping all the ,\·ay to S3,600,000,000 by 19~ l. 

This example reminds us of the competitive nature of agricul­
ture. \\'hen demand diminishes, the a\·erage fanner, unlike a 
great corporal ion, cannot simply reduce his production (by clos­
ing a couple of plants and laying off employees, for instance) and 
maintain the former price for his products. To keep going, he has 
to sell what he grows promptly and for whatever price he can get. 
An era of low farm prices may drive him off the land altogether, 
but as long as he stays a farmer he must keep on producing, adding 
to the total supply and so keeping prices dmrn. Conversely, high 
prices stimulate him to produce more than ever, if he can. 

In the late I !J:.~o·s when agricultural prices were falling while 
others rose, and especially in the early I !>:w·s when total net farm 
incomc shrank to less than two billion dollars, the solution of the 
agricultural problcm sccmecl to lie in the assurance of a reason­
able minimum price for farm products. Governmental policies 
werc devised to achieve this objective. Those policies, modified in 
some particulars, have continued to this clay. They are based on 
three concepts: the propriety of the government's paying fanners 
for their crops, in loans or outright purchases; the restriction of 
production; and the need for "parity" for agriculture. 

PARITY. The concept of parity is that when he sells his produce, 
the farmer should be paid enough money to enable him to buy as 
much as he could buy with the price paid him for the same 
amount of produce in some earlier, reasonably prosperous year. 
In other words, if I !)50 is assumed to be the "base year" and in 
1950 two thousand bushels of wheat "·ere sold for enough money to 
pay for a brand new four-door sedan, then in 1960 two thousand 
bushels of wheat should ao·ain brino· a }Jrice equal to that of a 

b 0 

similar new car. If, in the meantime, automobile prices have risen, 
the "parity" price of wheat in 1960 would be higher than the 
actual price of wheat was in I 950; if automobile prices have 
fallen, it would be lower. 

This simple illustration of the general idea of parity, of course, 
conceals a quantity of difficult problems. For example, which 
comparative "base years" does one pick? The prices of which non-
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agricultural goods and scn·iccs should IH' compared? Such ques­
tions are almost inntlmerablc. They han~ led to IT\·isions of the 
parity formula, "·hic:h at best is an exceedingly complex calcula· 
tion of price relationship~. to the extent that the parity principle 
itself has been called a "statistician's nightrnare." ~.-. 

PRICE SUI'I'ORTS. I lowe\·er calculated, the parity price has for 
nearly two decades been the measuring stick lor the amounts paid 
out of the federal treasury to farmers who raise certain designated 
crops. Since the passage in I ~J:lH of the second :\gTicultural Ad­
justment Act, the core of the farm program has been the govern­
ment's readiness to lend money, taking surplus crops as full 
security for the loan, or in the case of pnishable dairy products, to 

purchase the surplus. The <IIIHHtnt paid for a gin·n kind of prod­
uct is determined by the parity formula: the gon-rnmt·nt offers 
not the exact parity price per bushel or hundn:d weight or bale, 
but a fraction of it as Congress or, within limits, the Department 
of Agriculture may determine. Thus the farmer is assured of re­
ceiving at least a minimum price for his crop, e\'l'n that part of 
the crop which he cannot sell in the market at that price. 

Not all agricultural products arc thus "supported." Actually, 
measured in terms of total market sales, a little less than half of 
agriculture is effectively guaranteed a minimum price. Price sup· 
ports go primarily to the producers of six so-called ''basic" crops 
-wheat, corn, cotton, rice, tobacco, and peanuts. The other chief 
beneficiary is the dairyman. \Vhcn loans arc made, the govern­
ment, through the Commodity Credit Corporation in the Depart­
ment of Agriculture, receives and stores the crop. Theoretically 
it may get its money back eventually by selling the crop so stored. 
Actually, however, what was a surplus for the farmer is usually a 
surplus for the government too. Therefore the amounts stored 
have filled government warehouses to bursting. growing larger 
year by year. In 1957 the CCC held in storage nearly I ,:W0,000,-
000 bushels of corn, 97G,OOO,OOO pounds of tobacco, and 837,-
000,000 bushels of wheat. By 1959 the Secretary of Agriculture was 
predicting that in I9GO, the wheat surplus in the government's 
hands would amount to a billion and a half bushels. The exist-

2:; Fainsod, Gordon, and Palamountain, Go11emment and the American Economy 
(i':ew York: W. W. ~orton & Co., Inc., 1959) p. 156. 
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ence of these huge surpluses has caused federal expenditures, in 
loans and storage costs, running to well over a million dollars a 
day; President Eisenhower reported in 1959 that "for wheat, cot­
ton, and rice producers who haYe allotments of one hundred acres 
or more, the net [federal] budgetary expenditures per farm for 
the present fiscal year are approximately as follows: wheat, $7000 
per farm; cotton, SlO,OOO per farm; rice, $10,000 per farm." 

The increasing surpluses reflect, in part, heightened agTicul­
tural productivity. l\Ioclern techniques and machinery have mark­
edly increased the yield per acre for many crops; the following 
table :w shows this for the six "basics" of the price support pro­
gram. In every case, more was grown on an acre in the 1950's than 
was grown ten or twelve years before: 

Corn 'Vheat Rice Cotton Tobacco Peanuts 
(bu.) (bu.) (lbs.) (lbs.) (lbs.) (lbs.) 

Average 1939-43 31.2 16A 2101 249.7 985 703.8 
Average 1952-56 41.1 18.7 2693 404.9 1333 952.3 

By 1958, the yield of wheat per acre had shot up to a startling 26.8 
bushels. Increased productivity per acre is one great handicap to 
governmental efforts to maintain farm prices by the restriction of 
supply-that is, by the limitation of production. 

LITTLE PIGS AND SoiL BANKS. The federal government's first 
effective moves to raise and maintain agricultural prices were 
concentrated not on price supports, but on the reduction of sup­
ply, to bring the latter into balance with the reduced demand of 
the depression era. Under the first Agricultural Adjustment Act, 
passed in 1933, payments were made to farmers who agreed to 
produce less than they had been producing. They were thus in­
duced to leave acres uncultivated and little pigs unborn. So total 
supply was reduced and prices rose. In 1936 this act was held un­
constitutional by the Supreme Court,27 and two years later, as we 
have seen, the system of supporting prices by loans against surplus 
crops replaced the method of increasing them by paying for non­
existent commodities. 

!!U "Toward a Realistic Farm Pmgram" (New York: Committee for Economic 
Development, 19!ii), p. II. 

:!7 U.S. v. B11llcr, 297 U.S. 1 (1936). 
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1 low to deal with the ag-ricultural surplus became a pressing 
problem once again aftn \Vorld \Var I I. l.oans at a fixed high 
percentage, SUC'h as !J() per <Till, of parity a~surcd farmers Of a 
good price. A proclun thus supported \\'as. an orclingly. produced 
in ever greater quanl il ies. :\ flexible price support system, in ef­
fect for some crops, pcrmiiiC'cl 1he lkpar!Jm·nl of Agriculture to 
make loans at a lowcr pn<Tnlage of pari1y when a surplus was in 
the offing; this lowcrecl prices soJne\\·hal. hul hardly slo\\'ed the 
rate of production. I I igh fixed price supporls, as in the case of 
wheat and corn, \\'ere made nmcl i 1 ion a I on 1 he gro\\'ers agreeing 
to a system of produc:lion limitalion by acreage allolments or 
market quotas. The wheat limital ions, howe\-cr, contained loop­
holes in lhe form of minimum proclunion allowances per farm 
and a minimum of total acreage lo be pnmiltcd-ancagc suffi­
cient to produce more \\'heat 1han could be sold on 1he open mar­
ket at I he suppon price. The corn limilalions \\"l'H' rejcned uy the 
corn growers lheJJJseln·s in l!J!JH. 

In I !J:JG the Eisenho\\'Cr administration sought to soh·c the sur­
plus problem lhrough Lht· dt·,·ice of IIH· "Soil Bank." Twcnty­
th ree years before, Secretary I len ry :\. \\'a II ace had he en bitterly 
assailed for "killing Iilli<: pigs," bu1 anually 1he aim of his New 
Deal program was akin lo !hat of Eisenhown. In each rase, the 
!)llrpose was to reduce supply by paying farmers not to produce. 
rhc ''Soil Bank" plan, undn which fanners look acreage out of 

production and were collJ)><'nsaled lor so doing. had little effect 
on lola) produC'Iion. Surpluses c·onlinuecl 1o nJ<Hll1t. (;m·ernment 
costs rose; the prices of unsupporred or flexibly supporled agTicul­
tural c·onm1odi1ies fell. And as lhl'y ft-11, 11Je brce1.e of political 
unrest once ao·ain stirred the lono· crrass"s <>Jl the farms - n nn "'- · 

The Politics of Agriculture 

In simpler days when go,·ernment did little for the fanner, 
rnany fannns could agree on what it should do to cure their real 
or fancied ills. Oppressin.~ railroad rates led to a widespread de­
mand. sparked bv 11Jc ;'\alional Cranoe for rate tT!!.Ulation. Debt, 

I ,.., ' l • 

made disastrous by ddlation, brought strong agricultural support 
1.0 1_hc cause of "free sih·cr," led hy \\'illiam Jennings Bryan. And 
faiiiJJg· income during the booming l!J20's and desperate early 
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l!J:W's found the agi·icultural states presenting a well-nigh united 
lronL in Congress. regardless of party. This "farm bloc," in the 
Senate composed equally of Republicans and Democrats. de­
manded action. First it fought for a plan to support prices by ex­
port subsidies, ,,·hich \\·as blocked by presidential \'eto; then it got 
behind the l\ew Deal's farm program. In the latter case, the legis­
lation was the product nf close coopcrat ion between department 
oflicials, state college experts and a pressure group. the American 
Farm Bureau Feclnat ion. This trium,·irate had worked together 
for many years; the comny agent system. mentioned abo\'e. had 
cemented their alliance. for where the AFBF was strongly organ­
ized, the county agent was likely to be the Federation's nominee. 

Vigorous go\"Crnmental action, howe\'er. ga\'e rise to new issues 
which tended to di,·ide the agricultural imerest. In the New Deal 
period, the Farm Security Administration's often unorthodox and 
experimental at tempts to impro\'e the lot of tenant farmers and 
sharecroppers, many oF whom were Negroes. aroused strong op­
position, especially in the South: the AFBF. speaking for the more 
prosperous colton growers. fought the agency tooth and nail and 
finally brought about its dissolution. In this conlro\·ersy the AFBF 
came into conflict with another pressure group, the National 
Farmers Union. The split has continued. 1\Iore and more the 
AFBF has come to represent the big commercial producers, espe­
cially oF colton and corn: the smaller NFll. "·hose strength is 
chiefly in whcat-gTo\\·ing areas. argues the case for the "family 
farm." This di\'ision is symptomatic of de\·eloping political align­
ments: corporate fanning \'lTSUS indi\'idual farming, "·holly 
owned farms ag-ainst heavily mortgaged farms, crop against crop, 
prosperous against poor. Thus in recent years the AFBF's leader­
ship, disliking production controls. has tended to agTee with the 
Eisenhower administration that price supports should be flexible 
and substantially reduced, whereas the NFU, fighting the battle of 
the "little man," demands 90 per cent of parity and accepts crop 
limitations. 

The AFBF's attitude toward price supports is by no means fully 
shared by its members. Many of the latter's congressional repre­
sentati\'l'S from cotton-gTowino· districts ha\'e J'oincd with their 

LJ .:""'J 

colleag-ues front the wheat states in ach·ocating the continuation 
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of high price supports. But the men from the \\'heat stat:s. are 
themselves divided. The old bipartisan farm bloc has chsmte­
grated. Since the early 19SO's, congressional \'oting on agricultural 
issues has tended to follow party lines. In pan this may be due to 
calculations of political advantage; the Democrats, especially, have 
sought to capitalize on farm discontent.:.!' JJut probably, in the 
main, it reflects the complexity of a problem to \\'hich no one has 
a certain answer. \Vhen a question is so huge and complicated 
that interest alignments arc splintered and every proposed solu­
tion seems inadequate, the legislator's most dcfensiulc course may 
well be that of voting with his party. 

The problem of agriculture, of course, is but one part of the 
much larger issue which has been central to this whole chapter­
the extent and nature of governmental inten'Cntion in the eco­
nomic life of the country. The economy, as we can hardly 
emphasize enough, is interdependent. A failure in one substantial 
segment of it sooner or later brings harm to the rest. 1\lonetary 
and fiscal policies have an impact on the whole of it. \Vhether 
government permits or restrains the concentration of economic 
power in a few groups affects the prosperity of every other g-roup. 
Yet we should not think of government's intervention solely in 
terms of economic groups; the individual counts too, and much of 
what the national government does is clircctecl toward the satisfac­
tion of individual needs. Programs desionecl to meet those needs 

n 
are the subject of the next chapter. 

28 Clearly there is no solid "farm vote." Many agricultural districts, for instance, 
have voted Republican year artcr year, regardless or economic conditions. But the 
votes of many farmers, like those of other people, arc affected by circumstances 
and tend to he cast against the party in power when times arc hard. Thus in 1956, 
when in most of the country Eisenhower rolled up much ~reatcr majorities than 
he had four years before, in agricultural Kansas and 1\:ehraska his former majorities 
were sharply reduced. 



GoverllJJZent an{/ the Protectio1z of tlze 
l1zdividztal 

You will recall that in the very first chapter of this book, we 
took note of a guess that human governments came into ex­

istence to provide individuals with protection against harm-se­
cm·ity which no man could achieve all by himself. That security, in 
the early days of our own national existence, was assumed to mean 
security of person and property. It was taken for granted that gov­
ernment should protect a person from the physical harm that 
might be clone him by men of violence and from the loss 
of his property by theft or willful destruction. These protec­
tive functions, of course, were in part directed against potential 
foreign foes. In this aspect they constitute the task of "national 
defense," which we will discuss in Chapter 21. But most of the 
time, fortunately, we are not at war with enemy nations. To a 
great extent, therefore, the protection afforded us by government 
is "internal and domestic"-a shield against the depredations of 
some of our fellow countrymen, even our neighbors, a safeguard 
ag·ainst assault and murder, arson and robbery. 

In the laissez-faire days of rugged individualism, many Ameri­
cans believed that such protective functions should be limited to 

567 
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the prevention or punislnnent of just such familia_r crimes. _Even 
in that era. hmn:n·r, it \\·as reali;cd that the physKal secunty of 
person and property could be 1 lncalt'n('(\ and dcst royed by other 
thing-s than crime. Accidental fire. for c:..:;unpk. was a frequent 
and fearful ckstroycr; and so J,y the IX Ill's, a lew cities were pio­
nening- in establishing public: fire-fighting units. Infectious dis­
case killed many morc JH.:ople than did nHirdnns, and so in the 
I H:JO's and the following decades, St'\'l'ral statt· gon·rnments made 
somewhat tentati\"C efforts to promotc "public health" (that is, to 
protect the indi,·iclual's hcaltll) by requiring the observance oE 
minimum standards of sanitation. In the so-called ProgTessive Era 
of the early I !JOO's, go\"CI'IIIIICnt's duty to protect property was ex­
tended by broadening the conn·JH of n i Ill cs against property; a 
person's property was st·cn to be t II rca t cncd not on I y by lmr~lars 
in thc nighuim<", but by the fraudulc..·nt schemer ,,·!Jo robbed the 
gullible by misrcprcscntation and dtTcitlul acln'l'tisin~. Even­
tually, in the I !!:HJ's, the idea of pmp<"rty as con~isting only of 
tangible poswssions was clisC"ardcc\. For n1ost men, in those depres­
sion days, the most precious possessions of all wnc a steady job or 
a clepcndable incomc. :\t the same time, thc old Jaisscz-faire shack­
les on govern men tal act ion were cast aside, and so gm·crnment as­
sumed the task of protecting the individual ;l'rainst thc disaster of ,.., 
ll 11e1n pJ c JynJCIII. 

Governmental authority to protect or promote health, welfare, 
safety, ancl morals. often spoken of as the "policc power," has 
through most of our history been concentrated in the state govern­
ments. Indeed, it is the right to exercise such authority that is 
implicitly "reserved" to the states by the Tenth Amendment. 
Therefore, to a very large degree, such functions arc performed not 
by the federal go\·ernment but at the local Jcvel. The uniformed 
policeman on the corner is a city policeman, the health inspector 
in the restaurant's kitchen is a state inspector, the social worker 
checking up on the needs of an old-ag-e pensioner is a state or 
county or city welfare official. More and more, however, the na­
tional government has intervened in this whole "police power" 
area. It has often done so indirectly: using· its constitutional power 
to tax and spend, it has offered financial assistance to the states, 
encouraging the development of health and welfare programs 



Government and the Protection of the Individual I 569 

which conform to prescribed federal standards. It has intervened 
directly, too. Its authority to regulate interstate commerce has en­
abled it, for instance, to arrest criminals \rho cross state lines and 
to prm·idc that "·orkers in most of industry shall rcceiye at least 
a minimum wage; its power to tax and spend has been used to 
create a national system of retirement insurance. The whole pat­
tern or increasing federal inten·ention reflects the change in physi­
cal and economic realities \rhich has brought Los Angeles within 
fiYe hours' distance from !'\c"· York and has made incli,·idual 
prosperity dcpcncknt not alone on one's O\\'n efforts but also on 
the condition of the whole national economy. 

FOR SAFETY AND HEALTH 

Federal Police Activities 

Most crime is local. From the earliest days of the Republic, how­
e,·er, some acti,·ities were deemed criminal under federal law-for 
example, the counterfeiting of United States currency. 'Vith the 
comin~r of the railroads, ConnTess from time to time declared cer-.. :-. 

tain uses of interstate transportation to be criminal, such as the 
shipment of louery tickets, the transportation of women for im­
moral purposes, and, later, the transmission of motion pictures 
of prize fights. Here Congress was using its power to regulate 
interstate commerce as a basis for protecting the "public morals"­
though just ,,·hy movies or boxing matches should ha\'e been 
deemed immoral may baflle us today. In the modern age, ho\\·ever, 
the federal government's intrusion into the traditionally local field 
of law enforcement has been caused chiefly by the difficulty of 
catching criminals who have committed "local" crimes. The auto­
mobile made it easy for many such miscreants to escape from the ju­
risdiction where they performed their lawless acts. So Congress, 
again using its interstate commerce power, came to the aid of 
local law-enforcement ofTicials by enacting a series of statutes, most 
of those with continuing significance becoming law in the early 
1930's. Among these arc laws which make it a federal crime to 
abduct a person across a state line (the so-called Lindbergh anti­
kidnapping law), to transport stolen property worth more than 
$500 across a state line (a law especially useful in catching crimi-
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nals trying to escape in stolen automobil<:-;) .. an~) to _Ike out u[ a 
state in order to escape prosentt ion. l'sin~ tts tnt plied power to 
establish banks, Congress also mack the robbin~ of a national bank 

a federal crime. 
Furthermore, the list of federal crimes has always included trea­

son to the country and in \Vorld \\'ar I came to l·mbracc a num­
ber of activities which, though not treasonable. were deemed to 
be "suiJversive." In this area, the mo'>t si~nilicant statute in recent 
years has been the Smith Act of I !HO, which we discussed in Chap­
ter fi. 

The laws of Congress, we must n·membcr. are part of the "su­
preme law of the land." Therefore when Congress makes a 
particular act a crime, every police oflicn in 1 he country is bound 
to enforce that law by arresting the criminal ami holding him for 
trial. The local policeman, for instance, docs not stand idly by 
while a national bank is bcin14 robbed, sayin14 "That's a federal 
crime, so it's none of my business." llowe\"Cr, the con\'erse is not 
true: the criminal statutes of a state arc not national laws. A 
burglary of a person's home is ordinarily no concern of the federal 
government-unless and until the burglar flees with his loot across 
the state line or escapes from the police and dri\'es out of the state. 

The need for a substantial federal police force, therefore, has 
been felt only in comparatively recent times. To combat counter­
feiting, to be sure, the Treasury Department early established its 
Secret Service. For many years, other federal agencies with a need 
for criminal detectives simply borrowed Secret Snvice agents [rom 
the Treasury Department; but in I !)08, Congress sc\·ercly limited 
such borrowing (though presidential bodyguards, to this clay, are 
Secret Service men), whereupon President Theodore Roosevelt di­
rected the Attorney General to organize an "investigative service" 
in the Department of Justice. This was the beginning of the Fed­
eral Bureau of Investigation. In World \Var I the Fill expanded, 
but its effectiveness was impaired by haphazard recruiting (for a 
while it was a patronage dumping ground) and its reputation was 
damaged by its disregard for constitutional rights (as in the 
"Palmer raids" of 1919 and 1920) and by the embroilment of its 
chief, '\Villiam .J. Burns, in the unsavory corruption of the Hard­
ing administration. The change came after Harding's death, when 
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President Coolidge appointed Harlan F. Stone as Attorney Gen­
eral. Stone, in turn, named a young FBI man, J. Edgar Hoover, as 
dir':ctor of the FBI ,,·ith the understanding that the FBI would be 
a specially recruited career sen·ice, trained not only in investiga­
tive methods but also in the observance of constitutional guar­
anties. 

The FBI's chief, an dfecti,·e organizer, had an instinctive knack 
for public relations. His agency became perhaps the first police 
unit in history to win great and general popularity. Youngsters in 
the 1 !UO's deliu·htcd in imao·inino· themseh·es, not as space cadets 

L• ~ 0 ' 

but as "G-men"-a phrase apparently first publicized in 1933 when 
one Kelly, a cornered kidnapper, shouted "Don't shoot, G-men, 
don't shoot!" As various o-annsters left over from the Prohibiti011 ~ 0 

days were hunted down, critics claimed that the FBI often arrived 
on the scene just in time to claim the credit: be that as it may. 
Hoover and his agency unquestionably won a warm degree of 
public conficlence. 1 

The "national security" responsibilities of the FBI have taken 
first place among its duties since the Smith Act became law and 
\Vorld \Var II created a new crisis. In the post-war period, some 
FBI agents infiltrated the small Communist party of the United 
States, and a host of others gathered data concerning the past his­
tories, afliliations, and opinions of thousands of federal employees. 
All such data are placed in what the FBI calls its "raw files." A 
good part of them are indeed "raw"-tmverified and often untrue 
gossip. Director Hoover stated that the FBI's function is not to 
evalute this raw data but simply to present the facts to employing 
officials and security boards for them to assess. As we saw in Chap­
ter 16 the FBI depends considerably on informants whom its 
agents believe trustworthy but who remain anonymous. Emphasiz­
ing the fact-gathering function, FBI men frequently say that their 
agency is in no sense a policy-making organization; some skeptics, 
however, have claimed that it has influenced policy through its 
ready cooperation with congTessional investigating committees and 

1 The close connection between Director Hoover and a helpful journalist is 
illustrated by the following sentence in an account of a gangster's capture: "As the 
FBI closed in on Buchalter, \Valter \Vinchell broadcast a radio appeal for the 
gang leader to surrender, with a promise that his civil rights would be respected 
by the FBI." Don Whitehead, The FBI Story (New York: Random House, 1956). 
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the wieldy pub I icized sta t<·JJtelll s of its d i rn I or concerning the 
Communist threat inside this couutry. :\leanwltik the FBI con­
tinues to serve as an dficieut <"lll'IIIY of nime "·hidr has interstate 
aspects, aucl, incn·asingly, as au eclw at ioual <cuter for I oral police 
forces eager to improve their tcdruiq ues for detecting and com­
hattiug crime. 

Federal Health A<:tivitics 

For nearly a century till· prot<·< tion of JH'oplc's IH·alth has been 
a major function of stall' go\Ttlllltelll'i. Thc.: early "sanitary codes" 
were followccl, in state altn state, by hospitalitation programs: in­
deed, <Hie of the most inspiring stories in the history of local gov­
ernment is that of how, sparked by thc.: evidence gathered by an 
indomitable woman, Dorothea Dix, the states gradually stopped 
chai11ing insanc.: people lik<· dangerous animals and instead built 
hospitals for the treatmcnt of their ill11css. l11 the main, respon­
sibilities for health remain in tltc stall'S today. The federal govern­
ment, howc\-cr, also plays a significam part. 

Directly, it pmvides (through the Veterans Administration) 
hospital and outpatient can: fo1· \·etnans, and (through the Public 
Health Service in the lkpartllH"lll of I kalth, Education, and Wel­
fare) medical and hospital facilities for Coast (~uard personnel, 
merchant mariners, Indians, federal prisoners, aiHI drug addicts. 
Its armed services, of coursl', also have their own medical and 
surgical units. Through the i\'ational Institute of llealth, it con­
ducts and sponsors medical research. It bq4an the inspection of 
meat in IH!JO. And since l!JO(i, it has sought through the Food 
and Drug Administration to protect consunH:rs from the effects of 
poisonous food and drugs-and since I !J:~x. cosmetics also-sold in 
interstate commerce. Granted inadequate appropriations, the Food 
and Drug Administration has never been able to test and control 
more than a small fraction of the commodities it is supposed to 
regulate. 

Indirectly, the national guvernment assists in health protection 
through a variety of financial grants-in-aid, bringing needed sup­
port to state public health agencies. An important new grant-in­
aid prn~-,•Tam began in I ~J·1H with the passage of the Hill-Burton 
Act, under which the federal government contributes one-third 
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of the construct ion cost of ne\\' hospitals. In the decade following 
the enactment of that law, aid for building over 1L500 hospitals 
and related facilities "·as authorized, involving federal expendi­
tures of approximately a billion dollars. 

Since I ~J:)(i, grants-in-aid have also been made aYailable to states 
to assist them in ])ayinu the costs of medical care for certain in-. .-. 
dig-ent people. As we shall sec, the federal gm·ernment gives finan-
cial support to \·arious state "public assistance'' progTams, chief 
among- them the provision of old-age pensions to elderly, needy 
people. \\'hen a pensioner is ill, some states increase the amount 
granted, to meet the cost of treatment. Federal aiel encourages all 
to do so. 

AGAINST FRAUD AND FOLLY 

The old legal maxim cm•cat ('Ill jJtor_. which means "let the buyer 
beware," was \H'll suited to the purposes of those engaged in the 
ruthless pursuit of profits. It fitted neatly, also, into the philosophy 
of nt•med indi\·iclualism which deemed financial success a virtue ,-,,-, 

and financial failure a mark of the unfit. The great impresario of 
the nineteenth century, Phineas T. Barnum, is supposed to have 
said that ··one is horn cn.Ty minutc"-meaning. in the inelegant 
phrase, one sucker, one na·lve human being \rho can easily be 
fooled by clc\·er men. As American enterprise burgeoned. much 
of it, presumably most, was concluctccl "on the le\-cl": but all man­
ncr of pursuits were also interlarded \\'ith char! ·ns, impostors, 
ancl frauds. 

Among the most glaring fraudulent practices were those of some 
manufacturers and salesmen of so-called patent medicines. Perhaps 
this was because people were (and are) often most gullible when 
they arc in trouble and hope to find a cure for their real or fancied 
ills. Patent medicine frauds became widespread, and early in the 
present century they were giYen lurid publicity by "muck-raking" 
national magazines. Public indignation was aroused not only by 
tragic stories of i !!ness and death caused by poisonous food, drugs, 
and medicines, but also by the willful lies told by those "·ho made 
and sold products which, though physically harmless, were actu­
ally worthless. That the deceivers took the money of poor and 
suffering people might not, by itself, have caused goyernmental 
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intervention. That they aroused fals<" IH•JH's of cun·s for fatal dis­
cases, ho\\·evcr, was a factor whir h swayed the balance in favor of 
protecting the weak and g-uillible. Accordingly. the Pme Food 
and Drug Law of I !JOG included prohibit ions against false labeling 
and fraudulent misrepresentation. 

The drive to protect consunH:rs against fraud was a part of the 
progressive movement, reaching a clilllax with the passage of the 
Federal Trade Commission Ac:t in I !11·1. That statute gave 
the FTC the duty of restraining "unfair conqll'titiou," and one 
unfair method of competition may be false ;uiH·rt ising. The com­
mission spends much of its energies, today. in drorts to prevent 
deception of consumers.:! Long rcstric:tecl by narrow judicial inter­
pretations of the original statute, since the passage of au amending 
law in 1938 it has had broad authority. ;'\n-crthelcss, like the 
Food and Drug Administration, it docs not ha,·e resources nearly 
adequate to police the whole vast business of branding, labeling, 
and advertising. To a large degree consumers must look to private 
organizations, such as Consumers Union, Consumers' Research 
and Better Business Bureaus for protection against those who 
would prey on the na"ive and the susceptible. 

The indignation against fraudulent purveyors in the muck­
raking days was mild compared to the fury ,\'ith which many 
Americans blasted bankers, "\Vall Street," and the stock exchanges 
after the stock market crash of 1929. Psychologists might have 
found that their anger was really directed at themselves for being 
taken dcnvn the garden path to indulge in gambling with their 
life's savings-for gambling the securities in\'estment craze of 1927-
1929 certainly was. Instead they turned on those whom they 

2 The old-time "medicine men" arc not exrinn. The FTC's report ror rhe 
fiscal year l !)53, ror inslance, included a Jon~ list or orders whic:h it had issued in 
rhat year, to "cease and desist" from deccpti\'e prartices. Among the Iauer were 
claims rhat "Stalic :l.fasrcr instanrly destroys sratic-surfacc attraction with polonium, 
a harmless by-product or the Uranium-Radium series, when in fact polonium can 
he highly dangerous; that l'arrum de Soir, J>anse Apache. or Bois de Rose are 
imported from France or that they contain gold; that })olein is 'economical' or 
'low cost' or that it is effective treatment for rheumatic fe\'cr, f1hrositis, myositis, 
neuritis, sciatica, lumbago, bursitis, etc.; or that Thorkon will con\'crt 'a nagging, 
quarrelsome, irritable woman into a good wife and morhcr ... unless such ... con· 
t..litions arc caused by Vitamin Bl, B2, niacin:ulc, or iron deficiencies,' which 
mstanccs, the FTC assures us, arc quite rare." Fainsod, Gonion, and l'alamoun· 
tarn, Goz•ermnent and the American Ecollolliy (:\'cw York: \\'.\\'.Norton & Co., Inc., 
1959) p. 228. 
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blamed for leading them astray. These included some investment 
bankers who had, indeed, misled inYestors into buying certain 
foreign bonds. l\Iainly, howcYer, they were executi\·es, bankers, 
brokers, and speculators who had not engaged in unlawful fraudu­
lent practices. They had simply played the ruthless, competitive 
game of the securities exchanges, rigging markets, letting useful 
friends buy stock at low prices, urging small investors to buy 
shares of stock "on margin" (which meant, in effect, with money 
they didn't have but hoped to get when the price of the shares 
went up)-all for the purpose of reaping a legitimate financial 
harvest. 

It has been said that in 'Vall Street there are bulls, bears, and 
lambs; the bulls and bears, the big traders and manipulators, are 
supposed largely to control the market, whereas the lambs, the 
little investors, get shorn. The great crash brought all three down 
together. 

The New Deal laws regulating the securities business were, 
therefore, only partially aimed at the prevention of fTaud; they 
were designed, as well, to protect people from the consequences 
of their own folly. The Securities Act of 1933 recptired full dis­
closure of pertinent information whene\'er a corporation issued 
new securities for sale, so that every potential inYestor could know 
what he was buying before he bought it. The Securities Exchange 
Act of 19:~·1 broadened this requirement to embrace all securities, 
new and old. It also authorized the governmental imposition of 
restrictions on trading "on margin," and provided for regulation 
of the OlJerations of stock exchanrres and o\'er-the-counter markets v 
to prevent manipulative and unfair practices. l\Jargin require-
ments are set by the Federal Reserve Board; otherwise the ad­
ministration of these laws is the responsibility of the Securities 
and Exchange Commission. The SEC's task was made somewhat 
easier when the New York Stock Exchange \'oluntarily put numer­
ous reforms into effect in the late 1930's, after its former president 
had gone to Sing Sing for grand larceny. Although the exchange 
markets still offer temptations to those who hope for large, quick 
gains and may instead suffer serious losses, unwise gambling is 
now, at least, discouraged, and even the gambler is protected 
against sharp dealings. 
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TOWARD A MINIMUM LEVEL OF DECENT 
SUBSISTENCE 

By far the g-n~atcst goH·rnmcntal programs for the protection of 
the individual arc those designed to rnakc certain that he will have 
money in his pocket-enough, at lcao;t, to lin: on, rrot luxuriously 
but decently. As we hav<' se(·IJ, 1 he idl'a 1 hat an individual's decent 

subsistence is a matter of public <<Hrccrn llowned only recently. 
For most of our history, the poor were set·n as lit objerts of private 
charity, not of public assistance. :\Jost citil's had their hopeless 
paupers, whom they h<'rdecl into "poor houses" ancl treated as 
something less than citizens; hut self-n·o;pt-cl ing people could not 
hear to take the "pauper's oath," and st.ruggll'd on as best they 
could. \Vhen in l!J:I7 Franklin Rooo;e\·clt said that hl· saw "one­
third of a nation ill-housccl. ill-clacl. and ill-rwurishccl." he was de­
scribing a condition \\·hidr had always existl'cl: in prosperous 
times the fraction might have hl'ell sornewhat smaller. but po,·erty 
and privation were nothing new in :\mnica. 

All)' din.:ct. (!:O\'CI'IIIliCntal attack Oil ))0\"CI'l}' loi}O' faced two rrreat ,, ..... b 

obstacles. One was the "·idespn.:acl helid iu laio;sez faire. The other 

was the narrow interpretation of the Coustitution, in terms both 
of restricted federal power and the linritations on state power im­
posed hy the clue proceo;s clause. \\'hen humanitarian reformers 
breached the laissez faire walls, the Supreme Court shored them 

up again. r\ few states, prior to I !1~!1, did manage to institute 
very modest systems of aiding needy old people, ka\·ing them in 
their own homes aucl refrainiug from classifying them as paupers. 

But when states tried Lo pro\· ide that act in: workers should be 
paid a li\'ing wage, their auempts \Vere thwarted by the Court,3 

and judicial disfan)r likewise pre\'entcd most dfccti\'e federal 

action. The Court did, however, lea,·e the door open to possible 
federal aid for state programs Lo assist the needy:• 

The first obstacle trembled at the crash of I !l~!l, and both fell 

a Adldns v. Chilrlrt~n·.s llmfJitnl, 2GI t:.s. 52!i (I!J2!l); .Uorclu·acl v. TifJIIltlo, 
298 U.S. 587 (I!J3G). Thl'se dcdsions were overruled in ll'n/ Coa.1t llolc/ Co. t•. 
Parrish, 300 (J .S. 379 II !J!Ii). 

4 Massachusel/s v. Mf'ilon, 2G2 U.S. Hi (1!123), in whirh the Supreme Court 
uphclcl a federal grant-in-aiel made to assist a state in carrying on a child·wclfare 
program. 
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to pieces in the I fl:10's. From 1933 through 1938, Congress and 
state legislatures enacted measures designed, in one way or an­
other, to assure people of ha,·ing enough to liYe on, and from 1937 
om\·ard the Supreme Court gaYe its general approval to such meas­
ut-cs. 

These laws were not solely humanitarian in purpose. The fed­
eral work relief program, for instance, in which the \\'arks Prog­
ress Administration employed millions of otherwise unemployed 
people at "subsistence \\·ages," \\·as a Godsend to most of those 
millions, but it also \\·as supposed to rejuYenate the national econ­
omy by increasing the total spending po\\·er of consumers. A simi­
lar double motive underlay social security laws, minimum wage 
laws, and farm price-support laws. To the social worker, these 
statutes meant the relief or prevention of destitution in the case 
of old 1\Irs. X, unemployed 1\Ir. Y., and impoverished Fanner Z. 
To the Keynesian economist they meant additional purchasing 
power with which to stimulate the \\·heels of private industry. 
The social worker's viewpoint was least noticeable, of course, in 
the formulation of ag-ricultural Jerrislation, which we discussed in 

u C) 

the previous chapter. Except for the Farm Security Administra-
tion's attempts to help sharecroppers and tenant fanners, that 
legislation was and is plainly based more on economic than on 
humanitarian concepts. Still, insofar as the government puts a 
floor tmder farm prices, it affords considerable protection to the 
individual farmer, just as \\·hen it puts a floor under wages it helps 
those \Vho work in industry to escape from abject poverty. 

The Fair Labor Standards Act 

Most industrial and commercial employment in the United 
States today is subject to the provision of the Fair Labor Standards 
Act, which is administered by the 'Vage and Hour Division of 
the Department of Labor. As originally passed in 1938, the statute 
prescribed a minimum hourly wage of thirty cents for workers 
engaged in interstate commerce or the production of goods for 
interstate commerce. The minimum was supposed to rise, in 
steps, to forty cents; subsequent amendments had brought it to a 
dollar by 1958, with pressure building up for a further increase to 
a dollar and a quarter. Actually, considering the general rise in 
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Fitzpatrick in the St. /,or1i• l'o.•l -Dinmtri& 

"Now mel" 

When the essential features of the Social Security Act were held 
constitutional by the Supreme Court in !\lay 1937 (when this 
cartoon was drawn) a bil.l for national minimum wages was pend­
ing in Congress, stalled m part by doubts about its constitution­
ality. The bill was eventually enacted, almost a year later, and 
passed successfully through the juclicial gates in I !HI. Fitzpatrick 
apparently tl~r~ught .tha.t the Court's emphasis on "welfare," in 
the 1937 deCJswns, mdJC:ated that a minimum wage law would 
be held valid; actually the Fair Labor Standards Act was sustained 
as an exercise of Congress's power to regulate interstate com­
merce. 

the cost of living, the present mtmmum is only a little more, in 
terms of what a person can buy with it, than the original one.6 

From the humanitarian standpoint the need for such legisla­
tion, long asserted by a knowledgeable few, became generally 
apparent as soon as it began to be enforced. Some New England-

r; In many states, JH'r"•ns t'mployccl in work not covered by the federal statute 
arc given some (usually lc~s) protection by state minimum wage laws. 
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ers, for instance, had rather smugly assumed that although the 
law might Le needed in "backward" states (presumably in the 
South) it would have no effect in progressi\·e New England, where 
working conditions were good and wages were high. They were 
shocked, therefore, by what the wage and hour inspectors found 
in 1939-for example, factories within twenty miles of Boston 
where piece workers earned on the a\'erage as little as fifteen, 
twelve, or in one plant se\·en cents an hour. Violations were not 
confined to New England, of course, any more than they were 
confined to the South. Vigorous enforcement of the law brought 
substandard wages up; returning prosperity soon brought them 
up still more. 

The Fair LaLor Standards Act not only prescribes a minimum 
wage, but also requires that a person who works o\·ertime-that is, 
in excess of forty hours in a week-shall be paid "time and a half" 
for his overtime hours. This means that for each hour in excess 
of forty, he gets one and a half times the amount of his regular 
hourly pay. The statute also finally accomplished what Congress 
had tried unsuccessfully to do many years before; it effectively 
prohibited child labor by forbidding the shipment in interstate 
commerce of goods upon which children had worked. You will 
remember that just such a law had been held unconstitutional in 
Ham mer v. Dagenhart; in 1941, that decision was at long last over­
ruled, the Supreme Court upholding the child labor provisions 
of the Fair Labor Standard Act. 0 A goal long sought by humani­
tarian reformers was thus achieved. 

The Social Security Act 

The most far-reaching single "humanitarian" piece of legisla­
tion in our history, however, was the Social Security Act, signed 
by President Franklin D. Roosevelt on August 14, 1935. As orig­
inally proposed, this law described its own purpose as being to 
"alleviate the hazards of old age, unemployment, illness, and de­
pendency." This was a modest and reasonably accurate description. 
No act of Congress could bring complete economic security to 
every American. Probably no act should. But in a time when the 

0 U11ited States v. Darby Lumber Co., 312 U.S. 100 (1941). 
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industrious were idle and the thrifty man sulkrcd equally with 
the ne\:r-do-well, it seemed indeed appropriate for government 
to "alleviate the hazards" of an cc<HJOJnic '>)"'>lenJ that could bring 
such hardship to millions of \\·<ntl1y cit itt·ns. 

PUBLIC Aso.;JSL\:-;c:E. In tl1e first quarter of the twentieth cen­
tury, a number of stales inaugurated \Try modest welfare pro­
grams under which payments \\TIT made regularly out of the 
public purse to help certain people in dire JHT<I. This was "cate­
gorical" assistance, gin·n to needy people in designated categories. 
The chief forms of assistance \\TIT old-age pensions for indigent 
individuals over sixty-lin· or. tnon: often. o\Tr scn:nty years of 
age; "mothers' aiel" lor families in whi< h. typically because of 
the death, al)seJHT, or incapacity of the lather, young children 
did not have enough to lin· on; and aid to blind people unable 
to support themselves. In l"\Try case, IHJ\\"t"\Tl". the amount of as­
sistance granted was niggardly, and even in the most generous 
states the grants were hedged around by obstacles such as there­
quirement that the recipient must have lived continuously within 
the state for at least five or even seven years. i\lonthly old-age 
pensions, in I ~JY,;j, averaged as low as S I.~~ in :'\ ebraska and, be­
lieve it or not, fi9 cents in :-\'orth Dakota; more than half of the 
twenty-eight states with old-age pension laws paid less than SIO 
a month, and in three there \\'ere 11o <l\·aibhlc funds and no pen­
sions were paid at all. Yet at this very time the need for help was 
increasing, for depression and 11 ncm ploymen t. had i 111 povcrishcd 
millions. The problem of the needy aged, furtlH.:rmorc, was be­
coming more acute regardless of the depression. In a stable agri­
cultural society, old people normally work on the farm as long 
as they can and then are cared for, still in the old farmhouse, by 
their children; but the steady trend away from the land and into 
the cities disrupted this familiar pattern. More and more, the old 
folks were left to shift for themselves. Frequently they ended up 
with less than enough money to maintain even a "minimum 
standard of decency and health." 

The federal government came to the help of these needy "cate­
gories" of individuals when Congress passed the Social Security 
Act. The first "title" or chapter of that statute authorized federal 
grants-in-aid to the states, to help the states to pay the cost of assist-
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ing the needy aged. Subsequent titles authorized similar support for 
state programs of ··mothers' aid" (re-named "aid to dependent 
children"), aid to the needy blind, aid to crippled children, and 
maternal and child care .. -\ll of these gTant-in-aid programs, plus 
an additional one added in 1950 for people over fifty who are 
"permanently and totally disabled," are no\\· supervised by the 
Department of I lealth, Education, and 'Velfare. In terms of cost 
and the number of people helped, by far the largest are old-age 
assistance and aid to dependent children. Spurred on by the 
availability of federal funds, every state passed legislation which 
met the standards imposed by Congress, including more generous 
residence requirements, local administration by personnel se­
lected on a merit basis,' and, in the case of old-age assistance, 
eligibility at age sixty-five. By 1958 nearly three million elderly 
people were receiving old-age assistance, in monthly payments 
which averaged, for the "·hole country, approximately $60 per 
person. Of this SGO, slightly more than half was contributed by 
the federal go,·enlment. Administration, however, including the 
important decisions as to what constitutes "need" and how n1uch 
each individual should recei\·c, is the responsibility of the states. 
Also in EJ:JH, close to two million children were being supported 
by state programs for aiel to dependent children; the national 
average payment per family "·as just under SlOO a month, with 
the federal treasury again shouldering a little more than half of 
the total cost. 

All of these federally aided public assistance programs are based 
on individual need. They arc, in effect, public charity replacing 
or supplementing private charity. They put a little cash into 
people's otherwise empty pockets. They are not uniform national 
programs; they are based on state laws whose provisions vary 
widely, and arc carried out by state and local oflicials. The offer 
of federal money did, however, make these programs not national, 
to be sure, but nation-wide; every state rose to the bait. And the 
conditioning of federal aid on compliance with a few federal 
standards gives the national government supervisory responsi-

7 Congress struck this requirement from the original bill in 1935, but rein­
scrtccl it in the law hy an act passed in 1939. 
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IJility and hence c()nsidcrablc influcrJ<e on the shaping and ad­
Ininistration of the ,·arious state pro;.;ranrs. 

OLD AGE A:-.:n Sr,Rnnms I:-.:~r·RA:-.:c~-:. Sharply contrasting with 
the public assistance pro.~r;uns fostnccl by the Social Security Act 
is the national system of ret ir-cllrent insurance established by the 
same statute. This is a contributory system and for the most part 
a compulsory one, although for sc>llle groups, especially the self­
employed, participation is voluntary. Al>cJtJL nine-tenths of all 
persons in paid employment in tire llnitccl States arc covered by 
it. From them, and equally from their employers, contributions 
arc exacted equal to a small penTntage of tlreir wages.s To them, 
after they reach tire age of sixty-five and at least panially retire 
from paid employment, it regularly pays old-age benefits. The 
latter arc measured, to a large degree, by tire amount contributed 
by the individual concerned; under tire formula established in 
I !J58, tlrcy could \'ary bet ween S:{;{ and S I '.!.i per month. Addi­
tional monthly benefits arc paid wlrcn tire insured's wife reaches 
sixty-five, and also with respect to depclldenL children under 
eighteen, sul>jcct to a family maximum of $'.!.5·1.10. A widow of 
an insured ·worker, wlrcn she reaches the age of sixty-two, is en­
titled to tlrrce-quancrs of tire benefit which would ha,·c been paid 
to him, and special provisions give added protection to widows 
with dependent children. 

FonTlally called Old-Age and Sun•inns Insurance and often 
shortened lO OASI, this is the program most generally referred 
to simply as "social security." Constitutionally, it is founded on 
Congress's power to Lax and spend for tire general welfare; the 
so-called contributions arc actually taxes. 1L is a single national 
program, administered by the Treasury Department and the De­
partment of Health, Fclucation, and \Velfare. The individual 
states have nothing to do with its administration. It is not based 
on individual need; it covers men with hioh salaries as well as 

M 

those with low wages and pays benefits to the \\"Calthy and im-
pecunious alike. 

Indirectly, of course, the spectre of increasing urgent need was 

B ln 1959, the tax amounred to 5 per cent on the first S1ROO of earnings or 
wages paid during the year, 2Vz per cent bcmg paid by the employer and 20 per 
cent by the employee. 
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a factor 111 the establishment of the system. As the average life 
span grows longer, the proportion of aged people in the total 
population rises. In a largely urban, industrial country many 
old folks are likely to haYe too little to live on. The framers of 
the Social Security Act, therefore, saw the insurance program as 
one which, in the long run, would check the rising costs of public 

13.6 MILLION BENEFICIARIES 

PARENTS 

1'11001"/S 

NOVEMBER 1959 

MEN 
WORKERS 
RETIRED 

AGED• 

• COU515TS OF J.lf:N AUC WOJ.Il:fl tiS ANO OV(R. YIIV(5 U~OErl t.!1 'IIIlTH VOI..'I'oiG CHIL=I~CN IN THEIR CARS AND 

WO ... C.tl AGC ~-6-4 RCCCIVI!lG OLO·AGE, WIFC.'S. WIOO"''~ OR PAJtt:NT'S UEt~EFITS. 

f INCLUOCS A S'-'ALL NUMOCR OF' UUS<JANOS A~O 1'1tl0"(RS 

ft INCLUDES OCNEFITS TO WIV(S &. C~IILO<U;N OF CISA£1LI:.O w:Jnii,(RS. 

How beneficiaries of Old Age and 

Survivors Insurance are divided 

The impact of the extension of Old Age Insurance to "'Old Age 
and Survivors" Insurance is shown by the substantial slice repre­
sented by "Children and Young \Vidows." The chart was pre­
pared by the Advisory Council on Social Security, a continuing 
body of experts which reports periodically on the financial aspects 
of the program. 

assistance. State old-age pensions, paid on the basis of need, would 
become less important and less widespread, as more and more 
elderly people received a monthly check from the national gov­
ernment not because of their poverty but as a matter of right. 
In addition, as we have seen, economists of the New Deal period 
welcomed the assurance of sustained purchasing power in elderly 
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consunH.:rs hand..,. 'I"I 1c Jlllr< J 1 a..,in~ JHl\\Tr tlll·c,ri'>h. ho\\T\"Cr, were 

even 111orc hopeful aiHJUt the ..,uJ,ilitill~ l"lln h of the third major 

aspect of the ScH'ial Scunitv .\ct -tlic JHOIIIIJticlii ell state programs 

for pay in~ rc~IIl:ir llllt"J;Iplnyllll'llt c olllJH'll'>at ion benefits to 

people "'ho low tlteir job-.;. 

li:":E:\IPI.oY:o-rF:--:T C:o.\II'F:--:s,\IJo:--:. TII<' p1 incipk undcrlyiug the 

nation-\\'ide syst<·nJ cd stat(' IJIIl'IIIJlloyJJJ<'JJt c llllljH'Il'>atiott laws 

is that employers should bear '>IJllll' H''>JHlll'>ibiliJy lor supporting 

those of their employees \\'fir, I()'>(' tiH'ir j()l)', tlnc•tt~h 110 fault of 

their O\\'n and try tlll'>ll(( c·..,..,flllly tiJ !1JJcl ot lilT stliLthk \\·ork. :\ote 

the phrase ".lfJIIU' n·'iJHln'>if,ility": "'' t'IIIJlloycr i-.; IH>tiJHI to pay 

a man \\'hom he lays of!', for the JTIIJai11in~ yc;ll'i ol that mau's life. 

But each employer is calkd IIJHIIJ to Jll;lkl' '>IIIIH' prm·ision for 

paying something to that 111all for at k;tst a fc·\\· \\'l'l·ks or months 

"'hile lie seeks other cnJplopneJJt. Flnployns llll'l't this responsi­

bility by making contribtttions to tliH'Illjlloynll'JJt compclJSation 

funds. Out of these fund.., tJnl'liiJlloynll'nt lwndih arc paid. 

·rhe contribt1tions, like those for old-a"<' iJJstJLJJlce, arc C<(llal ,-, 

to a percentage of \\'ages paid. llcJ\\"<.:n'l', tJlllikl' old-age insurance, 

unemployn1ent nm1pcnsation fa\\·s do not rcqt1irc cmployce con­

tributions, except in Rhode Island. 111 t\\·o othn statcs, employees 

contribute to\\'ard di..,al>ility instiLtllcc·. In c·\Try state. some pro­

vision is 111adc for scaling tl1e ratc of eJnplc•y<·rs' cuJJtrihutions up 

or down, depcndin~ on tl1c condition of tiil' ftiJHl or the incli\·id­

ual employer's success in aYoicliJJg llllcll 1ploynJclll aJnong his own 

\\'orkl'rs. Prospero11s times n1ca11 f('\\'('r paylllclltS of unemploy­

ment bcndits; l1ence the anHHint of IIIL'>JH'JJI fttrHl'> increases, and 

in many states \\'hen it reaches a cntai 11 point furthn contribu­

tion.., from enrpl()yers arc dirnini~hcd or sti~J>l'JHkd. This system 

of "merit rating," or g('aring C()ntribt 1tion rates to the amount 

paid Otlt in benefits, theoretically stint 11 Lltcs businessmen to try 

to eliminate the n·cunent sca!>onal une 111 ployntcrll long typical 

in many industries. Probably its main dl'cct on businessmen, how­

ever, is to make them anxious to keep indi\·idual benefit rates as: 

small as possible. Unemployment compensation benefits are, in 

fact, limited in both amount and duration. The amount \·aries 

considerably from state to state, and the maximum benefit period 



Government and the Protection of the Individual I 585 

~~ft~r an uncompensated working period, usually of one week) 
Is lrkewise far fmm uniform. The national averages for 1957 
'''ere S'>- -" f . . · _, .:>.> JKT \\'Ct:k or a potenllal penocl of t,,·enty-three 
Wel'ksY 

·rhl' C<>\'l'ra<re of UlH'mJJlo)'Inent coi11JJensation is less than that r ,._, 
0 . old-age insurance, as most states exempt farm laborers, domes-
lie sen·ants, and persons \\·orking in \-cry small businesses which 
have less than four employees. :"\evcrthelcss, o\'er t\\·o-thircls of 
the .country's bhor fon-e is protected. The amount of their pro­
~ec.tron is insuflicient for a comfortable living. However, although 
1 ~ 1 ~ so small that it hardly encourages the unemployed man to 
sit rdly at home, it is often large enough to supplement whate\·er 
savings or credit he has and so tide him o\'er a bleak period .. -\nd, 
once again, it JHl'Vents the sudden disappearance of purchasing 
power, thus dulling the impact of large layoffs on the economy of 
the communities afl'cctecl. 

Unemployment compensation, like public assistance, is a sub­
ject o[ state laws and state administration. These state laws came 
into effect because of Congress's passage of the Social Security 
Act.!'' In the case of unemployment compensation, however, fed­
eral grants-in-aid played an insignificant part in persuading the 
states to act. The federal government docs grant each state enough 
money to meet its purely administrati\'e costs, including the ex­
pensc·s of a state-wide system of public employment exchanges. 
It docs not, howe\'er, pay any share of actual benefits to the un­
employed. Instead, the federal government imposes a ;3 per cent 
payroll tax on employers and then permits each employer to 
ofrsct against nine-tenths of that tax the amount he has contrib­
uted to a state tmcmployment compensation funcl. 11 In other 
words, if his payroll tax for a giYen period is s:wo and his state 

!J The recession of I !l5R caused many wm·kers to remain idle so long that they 
exhausted their rights to benefits. and also caused a heaYy drain on the unem­
plovmcnt compensation reserves of the hardest-hit industrial stall'S. Accordingly, 
Congtess enacted a temporary law. authoriting federal ath·ances to states for the 
pavmcnt of benefits f<n twenty additional weeks. 

to \\'isconsin passed an unemployment compensation act in 19:1:!. hut promptly 
suspended its operation. so that it did not actually become clfective until after the 
Social Security Act was passed. 

11 The \\'isconsin law proYided, not for a state-wide fund, but for separate 
"reserve accounts" maintained by the contributions of each employer. 
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contribution is S~70, he pays only S:HJ of the federal tax. 12 When 
this tax first came into dllTt, it'i impact e\Try\,·llcn· was the same: 
every state le~i~laturc 1lt-cidccl that rather than han~ the payroll 
tax be paid into th<" feclnal treasury to be spent for any purposes 
that Congress might determinc, the money, or at least the 90 per 
cent of it permitted by the law, should be collccted by the state 
for the benefit of irs m,·n UJJemployed. 

Federal leadership rhus brought state laws into being, but 
federal responsibility for the operation of those laws is limited. 
The Treasury IkparrmeJit acts, as it were, as banker for all state 
unemployment funds. The lkpartmeJH of Labor approves the 
administrati\·e grants-in-aid, enforcing a few standards, some of 
which, such as a merit system for p<:rsonnd and a fair hearing 
for aggrieved claimants, art: similar to those imposed in connec­
tion with grants-in-aid for public: assistance. Primarily, however, 
unemployment co111pensation, like public assistance, is the task 
of the various stat<:s. Under the Social S<:curity Act, only Old Age 
and Survivors Iusurance is a strictly national program. 

HOUSING 

The individual's need for a decent place to live has grown 
more pressing as we have become an increasingly urban society. 
The poor man who cannot meet the mortgage payments on his 
modest home moves out, hunting for some abode within his 
means. The hopeful but penniless young couple hunts unsuccess­
fully for a place to live that is both decent and dirt cheap. In 
crowded cities and suburbs fast filling up, where can they go? 
The likelihood is that the best they can pay for is substandard 

housing. 'Vhethcr they admit it or not, they Lecome slum dwell­
ers-and slums have long since been proved to Le a social men­
ace, breeding illness, infant mortality, juvenile delinquency, and 
crime. The provision of decent housing for those who lack it 
and cannot pay the prices charged by private owners is primarily 

12 \Vhen an ernplorr·•·s nmlrihution rate is reduced from the state maximum 
because of his good employment record or the sufficiency of the slate's unemploy­
ment reserves, he can oflsel against the federal tax both the amount of contribu­
tions he actually paid am.l Lhc amount he was thus properly excused from paying. 
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a local function, but the federal go\'ernment assists cities and 
towns to perform it. 

As a matter of fact, the federal government's first progTam in the 
housing field had nothing to do with local go,·ernments, but was 
a relief measure directly helping people "·ho "·ere in danger of 
losing their homes because of their inability to pay their mort­
gagees. Established in I fl:~:~. the Home Owners Loan Corporation 
loaned them money so that, in most cases, they could keep their 
homes. This was a highly successful \'enture in terms of both the 
beneficiaries and the federal government. \Vhen, after eighteen 
years, the HOLC wound up its operations in 1951, it had a 
surplus of about SI-1,000,000. 

1. Ten cities have received 
over a third of the $1.3 bit. 
in Federal funds committed: 
160~--~~--~~~~ 

(Millions of dollan) 

120~------------~ 

80~~----------~ 

2. So far, cleared land is 
being used for these pur­
poses (aside from streets): 

(Per cent of total acreage) 

Residential 

Recreation, 
Public Services, etc. 

The New York Tunes 

Urban Renewal 

The HOLC was, initially, a depression agency. The federal 
aid program for local public housing was likewise inaugurated in 
the depression, getting its start with the passage of the Federal 
Housing Act in 1937; it has continued, with many ups and downs, 
under a further statute enacted in 19:19, providing for govern­
mental assistance to individuals, for home financing, as well as to 



588 I The Government in Action 

local public: housing !Jodie.~ f,,r < on~trw ti<JII <d ),,\,·-rental hou~ing. 
~l'he variotts agc1JC ic~ <IJIIn·nll'd \\·ith thn<· 111attl'IS arc comhmed 

in t he I I o u ~ i 11 g a 11 d I I "JJil' h 1 u1 JC < · .\ d 111 i 11 i" t rat i "11. The II H F.\ 
has two main conn-rns. < >nc i~ \,·itlt till' cxt<'lt~i"n of credit to 

finance tltc buildill" and <J\\'Ilill" of ltiJIIIl''- (and aho. by a recent .-, ,-., 

addition to the statttt<·, college diJIIllill,ric-.1 .. \ natioll-\\·idc home 

loan IJanking- sy-;t<'lll, tiH· pun lta-.ing "ILl l\l't<·Ltll~·l mortgages, 

and mortgage i11~tll:tll< <· :n<· tltc <!tiel path"' tlti-. program. The 

other 111aj1Jr IJbj('ctin· i-; till· cn·;ttion "' lllllll' lo\\·-cost rental 
housing in cooperation \\·itlt I1H al lllllt~ing :tuth,,ritil's. Some of 

tl1is is public IIott'>ing. Sonic Ill it i-; lnJilt and opcratl'd by private 

de\TioplTS with gon:rnnlcntal cn<<Jur:tgclncttt. l 'ndl'r a statute oE 
1~1·1~1, which sttcceedcd the original act, tltc Ptthlic I lousing Ad­
ministration, a constituent agency of the IIIIF.\. has charge oE 
the federal end of a cooperatin: federal-local program of slum 
clearance and new constntction. The sluJJI ( karallCl' law critic I 

of the I lousing Act of I ~1·1~1) is designed to bring private capital 
into the work of urban reden:lopntctlt. \\'orking \\'ith a local re­

dcn·lopmcnt atlthority which i-; ready to acqttin· substandard or 

sltnn properties, the I'll:\ arranges for a federal grant to repay 

tlte city for two-thirds of tl1e lo-,~ w1Iicl 1 it takes in buying such 

properties and reselling the111 at a n1arkdm,·n to private develop­

er> i\'early three hundred cities had joined in such programs 
\\'lll1in the flt·st tell years of the Pll:\'s cxi-,tciJtT. 

THE POLITICS OF WELFARE 

. Decidedly until \\'orld \Var I I, and to sontc extent today, the 

Issues concerning public \\'elfare upon which men Ita\'(.~ divided 

h_:_tvc ~Jccn deeply grounded in pltilo-;opltical otttlooks and beliefs. 

hrst Is tl1e question of the incli,·iclttal's responsibility for his own 

condition. The ext rcn1c of old-fashioned doct rinc \\·as illustrated 

i_n I !J~~7 by the remark o[ a kindly, expcriciHTd congressman. 

Spcakmg- when millions of Americans \\TIT out of work, he said 

that the unemployed should not be vic\\'ccl with scorn and hatred, 

for their plight was not really due to their c\·il ways: "(;od made 

I hem lazy and incompetent." Ten years later the then president 

of Columbia University, D\\·igltt D. Fiscnltowcr, spoke of social 
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security with oistastc: if security was the prime goal of human 
beings. he implied. they could find it most com·eniently behind 
prison walls. Indeed many people of ach·enturous outlook incline 
to the belief that the cle\·clopment of the human spirit and the 
advancement o[ civilization depend on people having to stand 
on their own feet and make their own way in the world. Artificial 
props, in this view. ,,·caken our spiritual muscles; governmental 
support softens the moral sinews of Americans. Disagreement 
with tIt is posit ion takes two forms. One is the humanitarian at­
titude, which rang-es from mere pity for the poor and weak to a 
conviction that in the modern age only the government can en­
able many strong and deserving people to realize their full poten­
tialities and have decent, proclucti\·e lives. The other is a belief 
in intcnlcpendence-privation for part of the population is as­
sumed to he damaging or dangerous for all the rest of it. As 
F. D. Roosevelt put it, paraphrasing Lincoln, the nation could 
not long endure "half boom and half broke." 

The second philosophical issue concerned the role of the na­
tional government. { Tnder the Constitution, health and welfare 
were traditional state responsibilities. \Voulcl not federal intru­
sion into these fields violate basic constitutional principles? \Vould 
it not, in fact, lead to a centralization of pm,·er, threatening indi­
vidual freedom? Proponents of federal action answered that the 
problems of privat inn were nation-wide and needed nation-wide 
solutions. They were willing to leave to the states broad responsi­
bilities, provided that the states met those responsibilities; but 
they also read the Constitution as permitting a considerable de­
gree of direct federal action, and on this the Supreme Court 
eventually agreed with them. They believed that freedom was 
endangered less by federal programs to aid those in "·ant than 
by the failure of government to meet the economic needs of the 
people. 

The Institutional Framework 

The nature of the federal system, indeed, had a profound effect 
on the shaping of programs to succor the poor and protect indi­
viduals from disaster. \Vithin that system, as we have seen, the 
national government has often promoted state action by offering 
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money or property to the states for particular programs. T~te 
grants of land for state colleges was an early example; more Sig­
nificant, as a precedent for later la\\·s, was the Fl'dcral Highway 
Act of I ~JIG, \\·hic:h inauguratl·d a largl" financial grant-in-aid pro­
gram for state road-building. Otlu.:r grants-in-aid wne provided 
during \Vorld \Var I. By I!J:Fi, then, whl"n thl" social security bill 
\vas considered, there was ampk expnicJHT with grants-in-aid, 
and this form of fed era I sponsorship set."mcd beyond attack on 
constitutional grounds. The pattern of the public assistance pro­
visions of the Social Security :\ct was, t hndore, generally accept­
able. The issue was 11ot whether grants-in-aid were proper. 
Instead, it involved the formula by which the amount to be 
granted was determined and the nature and extent of federal 
standards to be observed as a prerequisite of any state's eligibility 
for aid. 

A very different problem was created by proposals to help in­
dustrial employees by imposing new costs on industry. A mini­
mum wage law meant increased expense for many employers, and 
unemployment compensation meant more taxes. Assuming the 
need for such protective measures all across the country, could 
the states do the job? Theoretically, yes; but the practical answer 
was no. Any state that took the lead by passing such a law was 
raising the cost of doing business in that state, thus making it 
harder for industry in the state to compete successfully with in­
dustry in other states. Therefore few states were willing to begin. 
(As we have just seen, e\'en \Visconsin, though pioneering with 
an unemployment compensation statute, decided not to put it into 
effect.) The question, then, was how to reach the goal in every 
state in the Union. In the case of minimum wages, there seemed 
to be no feasible way of promoting nation-wide state action; ac­
cordingly, the federal government acted directly through the na­
tional Fair Labor Standards Act. In the case of unemployment 
compensation, Lhe tax-offset device was used to push each state 
into establishing a state program. This complicated method, 
rather than the more familiar grant-in-aid, was selected mainly 
for constitutional reasons. Framers of the social security bill 
feared that although usual grants-in-aid, out of the general funds 
in the United States Treasury, were valid, a grant specifically fi-
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nanccd by a particular earmarked payroll tax would be frowned 
upon by the Supreme Court. They knew, on the other hand, that 
the court had upheld a tax-offset scheme designed to persuade 
every state to pass an inheritance tax 13 and so felt hopeful that 
a similar device to promote state unemployment compensation 
laws would likewise be approved. 

Constitutional doubts (well founded in 1935, though later 
proved unnecessary) also provided one reason for promoting state 
systems of unemployment compensation instead of institutino- a 

0 

single uniform national program. Another reason, however, was 
that there was no general ag-reement as to what a single uniform 
program should be. The suspended \Visconsin law provided for 
individual "reserve accounts" for each employer, to which his 
employees could look for their unemployment benefits; but in­
fluential experts and some groups, especially labor unions, pre­
ferred a system wherein contributions from all employers would 
be placed in a single "pooled fund." Furthermore, there were 
differences as to whether employees should be required to con­
tribute. Opponents of a single national program pointed out 
that the states constituted "experimental laboratories," especially 
suited for testing the wisdom of different kinds of legislation in 
an untried field. 

None of these doubts and arguments prevented the enactment 
of a single national old-age insurance law. This part of the Social 
Security Act, however, had much the hardest sledding in Con­
gress. It broke away from the familiar federal pattern, and for a 
time it seemed to have the weakest constitutional basis. 14 It was 
such a vast scheme that to many critics it seemed unworkable; 
they did not foresee the feats of recording that could be per­
formed by modern business machines. In the face of such objec­
tions, its sponsors argued that in a mobile age, social insurance 

13 Florida v. Mellon, 273 U.S. 12 (1927). 
14 In 1936 the Supreme Court invalidated the first Agricultural Adjustment Act, 

which levied processing taxes and earmarked the receipts for the payment of bene­
fits to farmet·s. United States TJ. Butler, 297 U.S. 1 (1936). This decision seemed to 
doom the old-age insurance program, for in effect the latter consisted of collecting 
payroll taxes to cover the cost of paying old-age benefits. However, in the course 
of the Supreme Court's famous "switch" of 1937, the old-age insurance program 
was sustained as a valid exercise of Congress's power to tax and spend for the 
gcneml welfare. I-Ielvcring v. Davis, 301 U.S. 619 (1937). 
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designed to cover a pc·r!'>on tlnougl10ut hi-; mature life had to be 
national in scope if it "·as to \\"rJrk at all. 

The Jmpa<:t of Interests 

i\tlost of this c:hapte1· has dl·alt \\"ith the ploll'Ction of consumers 
and people \dm are or 111ight r rlllH' to lw in nl'ccl . .-\11 of us are 
consumers, but our "consumc.T·s intl'JTst" is lor that \Try reason so 
widespread, and so taken for grantl'cl, that it has nenT been the 
basis of sustained, organit.ed, and din tin· JliTssuJT on the national 
sc:aJc.l~ Organizations purprJI"ting to speak lor it han· usually been 
very small, ohen really r('pr('senting only thl' ,.il'\vs of t\\"o or three 
dedicated indi,·iduals. Silllilarly, the poor and potentially poor 
constitute a highly uncertain basis for a pn·ssu1-e group: most peo­
ple arc reluctant to wa\'e the banner of their o\\"n pm·erty and 
unwilling to assuml' that thl'y \\"ill n('nl help in hard timl's ahead. 
i\tlust protective \\Tifa1-c legis Jar ion. tlu.:rdorl'. sce111s to have been 
produced less by pressure groups 1 han by circulllstances. \Vhen 
the circumstances of. say. a major C.Tonomic: depression arc com­
bined with the fact that the millions of imponTishecl people have 
the \'otc, the [JITssm-e for anion exists "·itllllut Iar«t' oro·anizations ,-, t"1 

furnishing it. The int.l'rc·sts of I hose who \\"ckome glwcrnmental 
hc:lp arc therefore politically pot('TJt, e\l'n tllllllgh unorganized. 
Franklin Roosevelt and his assistants rcaliz('d this in the I9:30's; 
when one of them hl'gan to \n>rry because the Rqmhlicans were 
pinning the tag of "\\Tlrarc state" on the !'\cw Deal, another 
replied: "\Veil. "·hat's so h;-Jd about that? People like to know 
that the administration is connTnccl ahour thl'ir \\"clfarc, so they'll 
vote for us." They did. 

Two organitations, it is true. hav(' played a part in the drive for 

adequate care for aged people. One ol r IH'Sl' \\'as primarily a social 

gmup. the Fratl'rnal Orcin of Eagles. Farly in the n·ntury the 
Faglcs made old-age pensions their spl'cial "cause" and pushed 

cffeui,·cly for legislation in sen:ral states. The other, a product 

tr. The Consumers League, sparked hy rhe lare I.un· Raudolph ~fason, has 
llC'cn an informalive organi1a1iou for halt a !I"JIIurv. hur 'not a polilicallr influcn. 
tial one. II did wage rhe judidal hallie in h1·half ;,, eaJ Jv slalc laws protecJil·c of 
1n>r king women. Allornev Louis J>. IIJ arulds \\·as hrcu 1.,hi iuro rhe case of Mullf'T 
''· On•grm (wherein he 1;ri~inared lhe "1\rancl('is hrid:7 ml'nlioned in C:haplcr !i) 
rhrough his sisrcr-in-la1' 's connell ion wirh llw Consumers 1.1·ague. 
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of the depression, was a nation-wide organization of clubs formed 
to sponsor 1 he Townsend Plan, a vague scheme for levying a 
"transact ions tax" and paying every elderly person $200 a month. 
Dr. Francis E. Townsend and the promoters of his plan avoided 
the difliculty of organizing people on the basis of their poverty 
by appealing, instead. to their pride as deserving senior citizens, 
to whom a grateful nation should pay its debt of gratitude in 
monetary form. The movement gained many followers in 193-1 
and I !J:E>, so many that some historians have assumed that the 
old-age provisions of the Social Security Act were passed in re­
sponse to ·rownsend pressure. or at least in order to head off the 
enactment of the Townsend Plan. The assumption is incorrect. 
The New Deal administration "·as committed to an old-age pen­
sion program before the Tmn1send movement gained any notice­
able strengr h, and in I 9:~:> the plan's backers carried very little 
weight in CongTess. The mo,·cment perisisted, however, gaining 
more skillful political leadership as time went by, and it could 
claim at least some credit for the 19:~9 amendments to the Social 
Security Act, which made some\\·hat more generous provisions 
for the aged. 

Preponderantly but not unanimously, business interests have 
lined up against most national protective or welfare legislation. 
In the contests onT the Pure Food and Drug Act of 1906 and its 
successor, the Pure Food, Drug. and Cosmetic Act of 19:38, and in 
the process of their administration, heavy opposition pressure was 
brought on legislators and rule-makers alike by substantial por­
tions of the proprietary drug industry and advertisers. 

Substantial appropriations for aid to local housing authorities 
for public construction have been fiercely and often successfully 
resisted by private developers, the Real Estate Conference Board 
being especially effective.w These private interests were aided, 

Hl Tn contrast to public housinR R'rants. the redevelopment program's holiest 
political sparks arc often struck at the local lc\-cl. Slum clearance requires people 
lo le;l\·e 1 hci r homes. which have to he torn down preliminary to building new 
a pa r1 mcnt s. \\'hct her 1 heir homes ;:ne slums or not. 1 hev tend to object. They a I so 
worry about when.• they arc g-oing- to move 10: this is an increasingly acute prob­
lem, for lhc suhstaudard sections of the old central cities of metropolitan at·eas 
arc becoming he;:l\·ily populate!! hv Negroes, who all too often find it hard to re· 
locale. Ironically, therefore, redevelopment frequently arouses the most passionate 
resentment among the very low-income groups which, in the long tun, it is sup· 
posed to benefit. 
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in 19!>9, by the Eisenhower administration's opposition to any in­
crease in federal spending-; the President first indicated that he 
would veto a large authorization bill being- considered by the 
House, and then did velO a much IIHJH: modest bill. 

\Vhen the issue was social insurance throug-h payroll taxes, the 
National Association of 1\IanufacturtTs foug-ht g-rimly against old­
u.ge insurance and unemployment compensation alike. The impact 
of business pressure was reflected in the crucial I louse vote on the 
Social Security Act-a vote on a motion to strike out the old-age 
insurance provisions. 17 On that question, business-oriented Demo­
crats yielded to party and presidential pressure for the bill, Re­
publicans, of course, did not: the motion was defeated by a vote 
that very largely followed party lines. In contrast, businessmen 
were more noticeably divided as to unemployment compensation, 
a number of prominent manufacturers and retailers supporting it; 
and the unemployment compensation provisions received congres­
sional approval without any struggle on the floor of either house. 
In the following y~ar, }!)g(), the Republicans made old-age insur­
ance (but not unemployment compensation) a major campaign 
issue, picturing it as a program of human enslavement and suggest­
ing that the payroll tax would be squandered and benefits never 
be paid. This attack backfired and was never repeated. On the con­
trary, under the Republican administration of the 1950's, old-age 
insurance coverage was expanded and both taxes and benefits 
increased. 

Labor union pressure, as we saw in the last chapter, had less 
than an overwhelming impact in the I !J;W's, and was especially 
slight on the legislation we are considering here. The American 
Federation of Labor, after long opposing unemployment com­
pensation, endorsed it in I !J32, but its support was a decidedly 
minor factor in congressional consideration of the social security 
bill. In recent years, the unions have pressed for a uniform na­
tional system, and, in lieu of that, for supplemental federal sup­
port for state systems. Labor had a more direct interest in the 
passage of the Fair Labor Standards Act, though in the long strug­
gle preceding the enactment of that statute the AFL at times 

17 Technically, this was a motion to recommit the bill to the Ways and Means 
Committee, with instructions to delete the old-age insurance sections. 
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seemed more concerned with blocking proposals it disliked than 
with obtaining a minimum wage law. Recently the combined 
AFL-CIO has exerted steady pressure for increasing the minimum 
wage. 

The unions for twenty years have shown special concern for an­
other form of social insurance: namely, a national health insurance 
law. But here, as we saw in Chapter 9, they have nm up against a 
pressure group which, with respect to matters concerning medi­
cine, is more influential than they are. This is the American 
i\Iedical Association. Before \Vorld \Var I, it seemed reasonable 
to guess that the first broad scheme of social insurance in the 
United States would be a plan for meeting the costs of medical 
care. Earlier, in both Germany and Great Britain, health insur­
ance had headed the social insurance parade, and influential 
American doctors looked favorably on the idea. At the end of 
the war, however, the leadership of the AMA changed, and, guided 
by Dr. Morris Fishbein, the organization began its long, unceasing 
campaign against whatever it decided to call "socialized medi­
cine." 18 \Vhen the social security program was being devised, 
health insurance was deliberately omitted for fear that AMA op­
position would kill the whole bill. That this was a prudent deci­
sion was shown fifteen years later by the fate of President Tru­
man's health insurance proposals. 

Broadly speaking, the present statutory programs for individual 
protection present few, if any, purely partisan issues. The two 
main pure food laws were sponsored by the two Roosevelts, the 
first a Republican, the second a Democrat. Public assistance 
grants-in-aid evoke bipartisan support, though business influence 
in the Republican ranks tend to make Republicans more cautious 
about increasing the grants. Old-age insurance has not been a 
matter of serious party contention since I 936. For good or ill, the 
"welfare state" is here to stay. 

The Influence of Individuals 

Pressure politics is likely to be practiced most effectively by a 
vigorous organization which has at stake something quite specific, 

18 In the 1920's and 1930's, the Al\IA denounced private plans, like that of the 
present Blue Shield, for the voluntary prepayment of medical costs. 
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usually something- to its immediate practical ad\'antag-c. When, 
however, the issue is thc pnllectirm of g-tTat IIUlllhcrs of people, 
especially people who through pon·ny. ignorance. or pride are 
larg·ely inaniculate and unahl<" or unwilling to organize e\·en in 
their own self-interest. political actio11 io; nearly always sparked 
by a few zealous and persistent indi\·icluals. 1:• Often sneered at as 
impractical idcalists, these r<"formns occasionally seem to prove 
that a few peoplc"s sing-le-minckcl dcnllion to a cause can pro­
duce mometltous political results. :\t least \\·e can wonder whether 
governmental action would have bec·n takell if such i11spircd zeal­
ots had nnt fought for it. So it '"as in 1 he last n•nllt ry, when a 
lone woman, Dorothea Dix, c.ampaigllc-cl for humatH' treatment 
for the insane, and a village storekeeper, l.ctnud Shattuck, for 
pu hi ic san i La t ion; so it has been in more· rccTn t decades, in the 
case of several of the programs considered in this chapter. 

The list of indi\'ic..luals who by thc·ir own efforts influenced 
public opinion could be a long· one; Wl' could begin with the 
famous social worker, .Jane Aclclams, and the crusaders for child 
welfare, .Julia Lathrop and (;race Abbott, hut a full-length honor 
roll would be too long for inclusion hne. 

In the years of the prog-n·ssin· <"ra. the fi•rht for pure food laws 
.-, 

was led hy one man, Dr. llan·c·y \\'. \Vilc·v. chid chemist of the 
Department of .-\gricultun·. I k hac) no ,!!,;Tal pressure group to 
support him, hut did enlist the illtC'rest ol widely read journalists 
who dramatically publicized the tragC'cliC's resulting from the sale 
of toxic and falsely acln·rt ised food and drugs. From about the 

same time on through the 1\:ew Deal pniocl, the effort for hettet· 
labor standards was kept contin11orrsly alin· largely by two people, 
Dr. and Mrs . .John B. Andrc·,vs. Tr11c, they operated through an 
organization known as the Am<"rican Association for I .abnr Legis­
lation, hut this was not much ol a pressure group: it consisted 
chiefly of the handful of subsnibns to the labor legislation journal 
which the Andrewscs published. In the same period, the tiny 
American :\ssociar ion for Social Scnrrit y was not an organization 
\vhich made politicians quiver; hut its leaders, Abraham Epstein 
and I. 1\L Rubinow, assembled the facts, wrote the hooks, and per-

1!1 The power of 1hc :\uti-Saloon l.c·.agu£', crusading- to prolcd people from the 
!JOllie, is a notcwOJthy cxccpru111 10 tlus gene-ral proposition. 



Government and the Protection of the Individual I 597 

fected the arg-uments which statesmen later used to obtain affirm­
at i Ye act ion. 

Famous statesmen, too. ha,·e their place along with the forgotten 
reformers. \\'e saw in Chapter 5 how Louis D. Brandeis, a Boston 
lawyer, deYiscd the factual brief which led to the upholding of 
a state labor law for "·omen. Brandeis was a n1any-sided man; in 
part he was a reformer. though certainly not a single-minded 
zealot. lie has ldt two legislative monuments. One, which does 
not pan icularly concern us here, is the system of inexpensive 
savings hank life insurance in l\Iassachusetts. The other, surpris­
ing·ly, is the pan icular device used to promote unemployment 
compensation. In I ~):~2. when Brandeis was a Supreme Court jus­
tice, his sun-in-law was appointed to administer the original \Vis­
consin UIH.'mploymcnt compensation Ia"·· However, as \Ve have 
seen, that law was held in abeyance. It seemed likely to be dis­
carded altog-ether unless the competitive handicaps with which it 
confronted \\'isconsin industry could be remO\"Cd by the passage 
of similar statutes in the other states. Ho"· could the states be 
persuaded to act? Justice Brandeis provided the ans\\·er. He men­
tioned to his son-in-law the Supreme Court's decision in Florida v. 
lHellon, wherein a tax-offset plan to induce the passage of state 
inheritance tax laws had been upheld. That was all he had to do. 
His \ Visconsin relative and oflicials of the U. S. Department of 
Labor set to work drafting a bill "·hich later became the basis of 
the unemployment compensation provisions of the Social Security 
Act. 

The passage of that act itself owed much to two individuals in 
high office, President Franklin D. Roosevelt and Secretary of Labor 
Frances Perkins. !"he President (sometimes described as "a social 
worker at heart") devised the successful strategy for its enactment. 
The loyal Secretary Perkim, a trained social worker, captained the 
team that actually hammered out the broad program and put its 
1nany variegated parts together. In an area where pressure groups 
were weak and the voices o[ the aging reformers were growing 
thin and feeble, such personal political leadership was indispens­
able. 



Governnzent and the Country's 
Resources 

The growth of the United States from a small, largely agrarian 
seaboard federation to a great, powerful nation was caused not 

alone by human heroism or human invention. Both, certainly, 
played their part. But a large part must also be accorded to what 
the pioneers found waiting for them here-hall· a continent rich 
beyond imagination in the physical resources upon which a good 
life could be founded. First there was land, plentiful and fertile, 
covered with trees and hiding vast wealth beneath its surface. 
Second there was water-not just the oceans but innumerable lakes 
and rivers, waterways which could serve as arteries of commerce 
and waterfalls which could turn the millers' wheels. And today 
we must add to land and water a third great resource, air. Oxygen, 
of course, has always heen necessary for human life; but only in 
the present century has there come to be public concern not only 
for the purity of the air we breathe, but also for the air as the 
resource which we use for the fastest methods of transportation 
and communication. 

In the air and on the navigable lakes and streams, the public 
has a paramount interest. Private rights to such air and water are 
598 
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generally not rights of ownership, but privileges granted by gov­
ernment for the temporary use of these resources. In contrast, 
most of the land in the United States is privately owned. There 
are those with a philosophical bent, however, who see even private 
ownership of land as a very limited right: the "owner," they sug­
gest, is really holding the land as a trustee for future generations. 
And, of course, they may be right in emphasizing the public's ulti­
mate interest in even privately owned land, for government can 
at any time take (or reassert) possession of such land. Aside from 
the private holdings subject to this governmental right of eminent 
domain, there are still vast tracts owned outright by the national 
government, and smaller areas by states and local units. Broad and 
unceasing, therefore, is the concern of government with the physi­
cal resources of the territory over which it rules. In the United 
States the federal government is deeply involved in the preserva­
tion of many of those resources and the uses to which all of them 
are put. 

THE CONSERVATION OF LAND AND WATER 

For nearly three centuries, without let or hindrance, white men 
exploited, wasted, and destroyed the natural resources of America. 
Sometimes they did this because they were gTeedy and heedless of 
the future: if a whole forest could be cut down and the timber 
sold at a good profit today, why worry about tomorrow? Sometimes 
they were wasteful through ignorance, like the farmers who, never 
having heard of contour ploughing, ploughed their furrows 
straight up and clown the hillside and then watched acres of their 
best topsoil being washed down those man-made channels in the 
spring rains. Sometimes they were destructive for the fun of it, 
like the hunters who slaughtered thousands of bison and left their 
carcasses rotting on the great plains. But mostly they were just 
people trying to get along, building homes and communities and 
roads in what seemed to them a never-ending wilderness. They 
simply could not imagine that there was any limit to the physical 
richness of America. 

But there was. As population expanded and the whole country 
was settled, America's natural wealth was seen not to be boundless 
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alter all. i'"anns tl1at had been eroded for gl·nnations ceased to 
provide the fanners with a good li\ing. \\'hnt· forests had once 
grown, deserts encroached. :\ot only \\·a~ tl1cll' danger in the disap­
pearance of soil and trees, but jJLI il, too, in tl1c failure 10 colllrol 
water in tl1e great rivns: flood~ dc:-,troycd cropland, and swiftly 
growing citics laced cvcnltJal t·xtinction if thcv could not harness 
and pttl to <<JIISlllllplivc usc in their factories and homes the 
streams which rollc·d, undarnnH·d, to the ~ca .. \warencss of all 
these dangcrs led, ncar the turn of the <TIIttrn. to the ronsena­
tion lliO\TJil<::nt, \\'llich found its d1il'l political voice in President 
Thc::odore Ro<Jsevcll. The Jnovt'lllcnt might han: been foreseen 
as c::arly as IH!JI, lor in that )'l'ar tl1c fc::dnal gmnnmcnt first be­
gan significantly to n:stric:L sctt lenient on tl1c public lands. 1 There­
tofore, the ptdJiic: do111ain, in ~JIIall tracts, \,·as "up for grabs." Now 
parts of it began to he "reserved" or "\\'ithdrawn from settle­
ment." Thc withdra\\'al of ancagc-its prc-;cn·ation, that is, for 
ptdJ!ic pttrposes-pron·c·clt-d slcl\\·ly ttntil RoosnTlt became Presi­
d<"nt in I !JOI. Then tl1c ariiC>tlnt of land \\·it!Hira\\'11 from scttle­

IIH'lll itJ<reased rapidly, until, today. the "n·sn\Td" public do­
lllain constitutes rnorc than half tl 1e territory of clc\·en \\·estern 
statc::s. The ptrrpose of lTsc·n·ing it was to consn\'l' the nation's 
resotrn:c:s. At an epochal conftT<'ll<T of st;1tc gmTrnors in 1!108 
Theodore Roos<.:\'elt slated the:: issue: "The \\'isl' usc of all our 
natural resources is thl' great material qul'stion of today .... These 
resources are the:: final basis of national po\\'t:r and perpetuity. It 
is ominously evident that these resourcc::s arc in the course of rapid 
exhaustion." 

Forests 

If Theodore Roosevelt was, as he has been called, the god­

father of the conservation moveme11t, its father "·as C.~ilforcl Pin­
chot and among its most influential relati\'es was .John Muir. 
Pinchot, one of the first professional foresters, had been appointed 
chief of the Department of Agriculture's Division of Forestry in 
l H9H; JVIuir was a famous naturalist. It is not surprising, there­
fore, that the early conservationists \\'ere primarily concerned 

I Yl'llowsiOJH' Park !Jacl IJt't'll eslai,Iislied in IHi:Z. hut rhc ocher national parks 
we1e not esrahlisliPd unlil rlic twenlielh cenrury. 
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with saving; the forests and the surdving wilderness areas of the 
United States . .:\n expanded Forest Service was established in 
1905, with a program of maintaining the nation's supply of wood, 
protecting watersheds and wild life, promoting recreation in 
wilderness areas, and regulating forage grazing. Pinchot led a 
campaign for the federal acquisition of "forest reserves," which 
arc now called national forests and encompass some 181,000,000 
acres. These acres contain about one-third of the nation's com­
mercial timber. The government is not in the wood-processing 
business, hut does regulate cutting on federal lands, permitting 
it on a "sustained yield'' basis; :! from the sale of timber stumpage 
in eleven western states, it recei\'ed nearly $.90,000,000 in 1957. 

Always a threat to forests and wildlife, and today their greatest 
hazard, is fire. The Forest Scn·ice seeks to prevent fire loss on the 
lands which it controls; it also supervises a grant-in-aid program 
to assist the states in fighting forest fires. This is an endless battle. 
Despite the impnwcments made in inspection and warning sys­
tems and in equipment, some ~~.!100,000 acres, both publicly and 
pri\'atcly owned, were burned in the single year of l !)50. 

Despite the unsuccessful insistent demands of the late Secretary 
of the Interior I Iarold Ickes that the Forest Scn·ice be transferred 
to his department. it remains in the Department of Agriculture. 
Not only docs the scn·ice deal with a "crop." but forestry's rela­
tionships with agriculture arc close. Especially it concerns cattle­
men and sheepraisers. for in the "'est much of the land included 
in the national forests is suitable for upland grazing. It involves. 
too, protection against wind erosion and "dust storms" in times 
of drought. After the fearful droughts of the early 19:w·s. the fed­
eral go\'ernment embarked on an affirmative tree-planting pro­
gram to de\'elop a protective "shelter belt" of trees running 
through the great plains from North Dakota to the Texas pan­
handle.=~ 

The federal forest program was not clc\'clopecl and is not run 
without continuous political conflict. In the early clays the great 

2 Forests need frequent thinnin~: the important thin~ is that the right trees 
arc cut and JHO\ision is made for continual replenishment. 

:1 This was a favorite project of Franklin D. Roosevelt, a man of many varied 
interests who, on being asked his occupation by an election olficial (he was then 
President) replied cheerfully: ''Tree grower:· 
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lumber companies fought it. Tht: Oregon legislature, influenced 
by them, petitioned against the creation of Pinchot's forest re­
serves. Today the issues arc different; the national forests provide 
a continuing source of supply for tht: lumbt:r companies, but the 
organized gTazing interests ha\T frequently urged turning over 
the national forests' grazing acreage to statt: control. The stockmen 
naturally believe that they could be llH>re influential with state 
legislatures than with the Forest Scn·ict:. Some corporate influ­
ence, too, has been on the si<k of the prcslT\·at ion of as much 
state control as possible. (Actually most of tht: nation's timberland 
is in private hands and so most forest practices arc reg-ulated by 
the states when they arc regulatt:d at all.) Usually on the side of 
strict regulation of cutting, limitation of grazing-, and expansion 
of the national forests have been several organizations which re­
tain much of the fiery zeal of the early conservationists, such as 
the Conservation Foundation, Inc., the Save-the-Redwoods League, 
and the professional Society of American Foresters; their cause 
gained an eloquent spokesman in \Vashington ,.,..hen Oregon sent 
Richard L. Neuberger to the Senate in I !J!J1. 

Soil 

As we saw in the case of the shelter belt, tree-planting or "af­
forestation" is one means of protecting topsoi I. Others include 
contour ploughing, crop rotation, and planting crops which en­
rich the soil instead of depleting it. The early conservationists, 
emotionally attached to the grandeur of the wooded mountains 
and their birds and bears and beavers, paid comparatively little 
heed to the need for conserving soil, but by 193·1 a survey showed 
that nearly 300,000,000 acres had been made useless or severely 
damaged by erosion, and in 194 7 a soil expert could say quite 
positively: "We have ruined more good land in less time than any 
nation in recorded history." 4 With the beginning of the coopera­
tive agTicultural extension program in 1916, some concern was 
paid to this wastage; but soil conservation is a complicated scien-

·1 IT!Jgh H. Bennett, "The Coming Technoloj.\ical Revolution in the Soil," 
Srirnr·c, January 3, 19·17, quoted in Fainsod, Gordon. and J'alamountain, Govem­
llll'lll and the llmerica11 J:.crmomy (1\;ew York: \V. \V. Norton & Co., Inc., 1959) p.717. 
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tific business, and few county agents could be expected to be well 
versed in it. Furthermore, in the last analysis soil-saving practices 
must be those of individual farmers, who may incline to be "sot 
in their ways," reluctant to change their familiar methods. Despite 
county agents, state agricultural colleges, and the extension serv­
ice's cooperative research, erosion continued. 

The federal gm·ernment stepped effectively into the picture in 
1935. CongTcss passed the Soil Conservation Act, which established 
the Soil Conservation Service in the Department of Agriculture. 
The SCS promoted the establishment, under state laws, of local 
soil conservation districts, of which there are now close to three 
thousand. Though local and run by farmers within the district, 
these districts arc not designed to operate in isolation. They work 
with the SCS, which brings to them the needed expertise in soil 
conservation practices and which, on request, may prepare a plan 
for the most productive and soil-saving use of the land within a 
district. The program, in effect, is based on the interest of some 
local farmers in soil conservation, their willingness to learn and 
to educate and persuade their neighbors, and the knowledge and 
tact of the SCS experts. 

The SCS and the local districts have not only had to deal pa­
tiently with some obdurate farmers, but to resist attempts to shift 
the leadership of the whole system from the federal government 
to the state departments of agriculture and agricultural colleges. 
President Eisenhower's secretary of agriculture, Ezra Benson, fa­
vored such a change; the state agencies involved, the county 
agents, and the American Farm Bureau Federation which is often 
closely connected with both of these official gToups likewise were 
ready to dismantle the SCS. However, by 1953 the latter, a pro­
fessionalized gToup, had won widespread confidence in many agri­
cultural areas. Though Benson closed its regional offices (appar­
ently in the hope that its remaining offices in each state would be 
more amenable to state influence than the larger regional offices 
had been) the SCS survived, and Congress regularly appropriated 
more money for it than President Eisenhower requested in his 
annual budget. 

The other federal agency most directly concerned with soil con­
servation is the Bureau of Land Management in the Department 
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of the Interior, which administns the Taylor (~razing Act of 
I 031. The Jarrcr penains to grating on 1 he .. public domain"-the 
western land still owned by the national gon:rnm<:nt and not in­
cluded in national forests or national parks. The statute was 
strictly a conser\'ation mt·asun:, clt:signc-d to protect some H0,000,-
000 acres (soon increased to 1-1~.000,000) from nosion resulting 
from the des true tion of forage: con:r by on:rgrating. On these 
acres, grazing- is lawful only if it colllplit·s with rules limiting the 
amount of grazing and fixing fc:es to be: paid by thl' srockmen. The 
latter haH· brouoht hc·a\'y JH"l'ssure to \\Taken federal control and ,., . 
put the real pmn·r in the hands of local ach·isory committees of 
stockmC'n, \dHJ 111ay or may not be conn·nH·d with soil conserva­
tion. Like the siln-r tllinns \\"holll we considncd in Chapter 18, 
the stockmen arC' comparat in·ly lew ill nruniH'rs hut. because they 
live in thinly populated we~t<'lll states. arl' ,,,·errepresented and 
hence influential ill the St·natc. llowe,·cr. sillce the death in 1953 
of their leading spokc:sman, S('llator Pat :\lcCarran of Nevada, 
they ha\'e been less suc:c('sslul than heretofore in their effort to 
substitute sclf-n·gulaticm for kcltTal control. 

Minerals and Oil 

The \'aluahle resources 1111dn· the public lands arc treated by 
the federal government in three clilkrent wavs. First, all uranium 
is reserved for the sole use of the ~o\·en 1111 e;ll uncll'r the Atomic 
Energ-y .:\c:t of I !I Hi. Second, oi I ancl ~as, socl i u111, phosphates, po­
tassium and sulfur may_ be exploited by pri,·ate operators under 
leases. These leases arc mrended to limit the amount of exploita­
tion in accordanc:c with national needs; their clauses arc ('llforccd 
by the Geologic:al Suney in the lkpanmcnt 0 [ the llllerior, which 
also inspects the lc:ssecs' drilling operations. Other mining· on the 
public domain is govnned by an old statute, the l\lining Law oE 
IH~~. under \\"hich a private develop('r can, at very little cost, 
claun sole rights to urine a 1\\"cnry-acre tract where he has "lo­
cated" minerals. He Gill also use tlH· surface of the tract; actually, 
there is very little mining on the public lands, the "locaters" often 
claiming mining rights as a means of acquiring some inexpensive 
acreage for lumbering or grating purpost·s. 

Readiness to permit such use of the public domain by lumber-
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men masquerading as miners caused sharp partisan criticism of 
the Eisenhower administration early in its regime. Far more sig­
nificant as a political issue, hol\·ever, has been the conservation of 
oil.:; Of all the scandals of the Harding administration (1921-1923) 
the best remembered concerned oil-the leasing. on terms highly 
favorable to the lessee. of rights to exploit oil deposits under pub­
lic lands in \Vyoming known as the Teapot Dome naval oil re­
serve. Charges of bribery and corruption forced the Secretaries of 
the Navy and Interior out of ofilce. The latter was prosecuted. and 
the lease itself was terminated by court order. Ironically, this 
scandal, which the Democrats expected to use as a winning issue 
in the next election. ga,·e them no partisan advantage and instead 
weakened their strongest presidential aspirant. Harding died in 
192:~ and Calvin Coolidge, succeeding to the presidency, could 
run as the Republican nominee in 192·! saying truthfully that 
no oil had dirtied his hands. On the Democratic side, however 

' the leading contender for the nomination, \Villiam G. McAdoo, 
had in his law practice represented some business interests of the 
very oi I man who was accused of bribing a cabinet officer. Al­
though McAdoo was not involved in the corruption, the mere 
smell of oil was enough to weaken his "a,·ailability" and prevent 
his nomination. 

Oi I more recently disco,·ered under submerged coastal lands, 
chiefly under the so-called ''tidelands" of Texas and Louisiana, 
caused hot political controversy after \Vorld \Var II. President 
Truman claimed these deposits in the name of the national gov­
ernment. The Supreme Court upheld his claim. The states af­
fectecl. however, wanted to own these deposits in order to receive 
revenue. in the form of royalties, from the companies exploitino· 

l I . i:'l 
them. The oil companies preferred state contra Ctespite the exist. 
encc of slate oil conservation laws, because they assumed that fed­
eral oil conservation policies would be much stricter than those 
of Texas and Louisiana. Three times CongTess passed bills givino­
these national resources to the states. Twice the bills were killed 

r. Ahout 95 per cent o.r all. oil produced in the United ~tates is under private), 
owned lmlll. lls producuon 1s regulated by state Jaws. 1 he federal governn ) 

· ·1 1 1 · . . tent suppons state laws conservmg 01 >y prohihitinl{ the s upmcnt, Ill Interstate c 
. I I . . I . · om. mcrce, of 011 prm uce< 111 no atwn of the state's rcqturcmcnts. 
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by President Truman's veLO. The third was signed by President 
Eisenhower in I !J:J:3, after he had carried usually Democratic Texas 
in the 1952 election largely because he had supported the oil in­
terests' demands and his rival, Ste\·enson, had opposed them. 

Water 

Unlike forests and soil and minerals, water is normally a self­
replenishing- resource. It docs not have to be "conscl'\'ed" in the 
sense applied to other natural resources. Of course you may hear 
plenty about "conserving water" if you live in Tucson, Arizona, 
or spend a very dry summer in St. Louis County, Missouri. Don't 
water your lawn for more than an hour; don't water it at alii But 
if you keep the faucets shut you will not thereby keep any water 
imprisoned at the edge of the desert, nor will you refill the Mis­
souri River. Rivers run to the sea. \Vhen temporarily they fail to 
provide all the water that people want (either because drought 
has lowered their levels or because too many people line their 
banks) the immediate need is to control the use of the water, 
sharing it so that everyone can usc a little though not as much 
as he desires. This is a problem of allocation of resources, not con­
servation. 

A permanent water shortage, however, may give rise to practices 
akin to conservation. Replenishment is a goal of the sustained­
yield program in the forests and the planting of soil-building 
crops, and under the same heading we can properly place the still 
experimental efforts to replenish water supplies by artificial rain­
making. Although skeptics may feel that the Hopi Indians' annual 
snake dance is as productive of rain as the scientiftc efforts of 
meteorologists, still the aerial "seeding" of clouds might be de­
veloped into a significant method of filling rivers and reservoirs. 
More important and more certain of results is the holding back 
of surplus water so that instead of rolling, wasted, to the ocean, 
it can be put to human use when it is needed. This kind of con­
servation is accomplished by building dams and regulating the 
flow of water over those dams. Such dams create storage basins and 
make possible a steadier flow below the dam. keeping the depth 
of ship channels more nearly uniform throughout the year. They 
may also conserve much arable land by preventing destructive 
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floods. Since Congn·ss passed the Flood Control Act of 1936, the 
federal gonTnmem. through the Army Corps of Engineers, has 
been engaged in a large-scale progTam of building floodwalls, 
levees, and dams designed to prevent flood damage. A small share 
of the cost of this program is borne locally, but in the main it is 
federally run and federally financed. Furthermore in some river 
basins, as we shall sec, flood control is one of several purposes 
underlying federal de\'elopmental programs run by agencies other 
than the engineers. 

The ultimate authority to regulate the flow of most sizeable 
rivers in the United States rests with the national government, 
for the Constitution empowers Congress to legislate with respect 
to "navigable streams." Although the federal interest in water may 
have been expressed by the Theodore Roosevelt progressives in 
terms of conservation ("saving this priceless resource for the bene­
fit of all the people"), the issues it creates pertain not so much to 
the conserving of water as to the ways rivers are used, who uses 
them, and for whose advantage. These have been fighting political 
issues for more than half a century. 

THE USES OF RIVERS 

Fresh water can be wasted and it can destroy good land, but it 
is a vital resource for any great nation. l\Jany are the uses of rivers. 
In our homes we drink their water and wash in it. Factories use 
billions of gallons of it every clay. Ships sail on it. Fish breed in it. 
Some of it is diverted into canals which, running into arid areas, 
make the desert bloom. And as it tumbles over waterfalls and 
dams it turns the turbines which produce electricity. All these 
uses are interrelated. To be sure, through most of our history, 
governments acted as if they were not interrelated; only in the last 
few decades have the possibilities of "multi-purpose" river basin 
development been realized. Yet the connection has always been 
there, and we cannot well comprehend the politics of water unless 
we are keenly aware of its existence. 

Consumption 

Domestic and industrial use of water is primarily a matter of 
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local C:CJIH ern. \\"here gn·ar cit in lu\ c ;11 i~c·rr in areas with little 
rainfall, ho\\"cn-r, rhc Joe a) gon-rnnH·nt hv ir~cll canncrt meet the 
needs of the people. TIJ<· pliglll ol rile Ltpicllv ~ro\\·ing city o( Los 
Angeles, California, early in rlti~ century is an example of this. 
Irs needs could IH' satisfied onlv by din·rtin~ sorrH· of the water 
of the Colorado Ri\-cr, titre<' llllltclrccl 111iks cast of the city. But 
the other states of tire Colorado Basin al~c, \\·anll'd to usc its water. 

After years of negotiation. an interstate conrp;11 t or "treaty" was 

ah'TC('d upon, di\·icling up IIH· ;1\ailahlc- "·arn. C:ongTl~ss approved 
the Colorado Rin:r C:o111pact in I !1~7. six states promptly joined 
in it, and so for a r imc at least Los Angcks \,·;rs assured of a suf­
ficient water supply. 

The con'Hirncrs' inrcrcst in "·arcr include~ nor only the quantity 
of the \\"atcr bur irs quality. Her(', of cour~t·, rite warcr drinker and 
the industrialist arc joined by those "·Ito cnjov swimmin~ and 
boating and fishing and by the spccialisr~ in pulJiic health . .-\11 of 
them arc hurt IJy pollution-pollution c;nrsccl partly by sewa~e. 
partly by the extraneous cl('mcnts that arc l!lixcd "·ith the water 

as iris used by indrrslry IH"fc,Jc rctuming to the riHT. (About 100 

billion gallons of "·arn an· rrst·cl in indrr~rry t'\Tl)' day.) h·eryhocly 

\\"ould like lilt' \\·ater to be< lc;rn. lllrl It·\\· an· rl'ady to assume the 
great ('X))('IlS<' of nrakin.~· it ~<J. C:orJ:-\n·~~ 1n;rck a ralhtT modest 
gesture against pollrllion in l!Fifi. its \Varn Pollution Control 
Act autiHlri1i11g federal legal anion to ah;rt<· pollrrrion on an inter­
state ri\'er if a do\\"nstrcam stare so ITI)Ilt'SIS and expanding a 
grant-in-aid progra111 (supcn·iscd by the Public I Iealth Service) 

which had beg-un on a very minor scale in 10·1~. to stimulate state 
and local pollution control programs. 

Navigation 

i\:a\·igation on the inland \\'aterways of the l 1nited States is 

l~rgely made possible by federal expenditures. This has been no­

ticeabJy true since the coming of the railroads and especially in 

the modern age of trucking. Most river transport is feasible only 
because of continuing- efforts of the army engineers and other 

federal agencies to lllainrain channels and clllhankmcnts. Its im­

portance in tl1c nal ional cconoJny is slighr. In terms of local 

economic interests. howc\·cr, it is significant; for this reason, and 
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because of the faYorahlc publicity which usually comes to a con­
gressman for "dnill!..?.. somethino for the district," internal navirra-
, l. tl b 

tion measures ha\·e strong political backing. The riYers and 
harbors measures proposed in Congress have long been called 
"pork-barrel" bills, the idea being that each representative is eager 
to obtain "pork," in the form of a levee, a deepened channel, and 
the like for his constituency. Politically, then, Congress's power 
o\·er navig·at ion sen-es often as the source of a form of local patron­
age. Legally. it has at times furnished a constitutional justification 
for great federal rin-r de,·elopment projects in which other pur­
poses arc in fact far more important. 

Irrigation 

If you fly across the western states in clear weather (after all, 
this is the region "where the skies arc not cloudy all day"), look 
down at the ground far below you. For many minutes you may 
sec only what looks like miles and miles of brown, barren earth, 
some of it flat, some of it wrinkled, all of it apparently empty. 
Then, in sr riking contrast, comes a patch of vivid gTcen. From your 
plane's ht"ight this patch looks small, but you may estimate cor­
rectly that it is one or two hundred miles square. Then comes 
more brown Janel, and another patch of green. \\'hat you are see­
ing is a vast, arid, waterless desert, in parts of which men haye 
made crops and fruit trees gTow in abundance by bringing water 
from faraway ri,·crs to give life to the dry soil. Irrigation has made 
portions of the desert productiYc places fit for human living. 

The country's first sizeable irrigation system was constructed 
by the Mormon settlers in Utah more than a century ago. There 
and in other "·estern states, without federal assistance, more and 
more of such J)roJ· eels were bec:run and from the time when the 

. n ' 
first irri!.?:atiun canals were dwr in 18·18 until 1900, about 10,000 _ 

,, 0 ' 

000 acres were made productive by bringing water to them. These 
private coopcrati,·c \Tnturcs, howe,·er, were costly, and after land 
close to the rinTs was irri!.?:atecl the dioo·ing- of long· canals to more 

l~ ' 00 ~ ...., 

distant areas became impossibly expensive. Then, as we have seen, 
at the turn of the century came a gTowing concern for the pre­
vention of waste of natural resources. Soil which would be luxuri­
antly producti\·c if it only had water was being wasted for lack o[ 
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water. To stop this \\·asL<:, it should he irri~atecl. So in 1902 Con­
gress passed the Reclamation :\c:t, putting the kder;_tl goven~ment 
into the business of bringing and selling water to Ianners m the 
arid portions of seven t ccn western states. In twenty years the total 
amount of land irrigated by both public and pri,·atc efforts more 
than doubled; today some SC\"('n million acres get their water from 
federal reclamation projects. 

The I !J02 statute established a reclamation fund, consisting of 
rec('ipts from the sale of public lands. Into this fund go, also, the 
payments made by the water users. who arc charged a sullicient 
amount to meet the construction costs of the project. (These 
charges arc spread out O\Tr a long period. so the annual payment 
by the water user is small.) Out of the fund, supplemented in re­
cent years by sizeable appropriations from general funds, comes 
the money to build and operate the irrigation projects. The sys­
tem is nm by the Bureau of Rcclamat ion in the Department of 
the Interior. The latter must not only dig ditches and long canals, 
but build dams. River flow varies greatly from season to season, 
but the need for irrigation water docs not vary accordingly; there­
fore, dams must he built so that when the river is full, water can 
be stored in reservoirs, available for irrigation in the periods the 
river resembles a dry creek. 

The framers of the Rec:lamation Act realized that provision of 
"federal water" was bound greatly to enhance the value of the 
land irrigated. There was a danger, therefore, that "land sharks" 
would buy up such land while it was still arid and then sell it at 
a huge profit after it came under irrigation. Partly to prevent this, 
and partly to perpetuate the familiar American "family farm," 
Congress in the Reclamation Act provided that water would be 
furnished only to holdings which did not exceed 160 acres, or 
320 acres where the owner and his wife both Jived on the farm. 
Private and state reclamation projects do not necessarily contain 
any such acreage limitation, but the latter remains as a central 
part of the federal statute. 

Power and Multi-Purpose Development 

Although the primary purpose of a Bureau of Reclamation darn 
might be irrigation, the very existence of the dam constitutes a 
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potential source of electric power. Early in its career, therefore, 
the bureau began to produce power as a kind of by-product of its 
main work. "'hilc the amounts so produced were still small, 
Cong-ress directed that in marketing such power the bureau should 
give preference to certain designated customers-municipalities 
and other public bodies, and, later, rural cooperatives. Beginning 
in the late 1920's, howe\-cr, the bureau's pm,·er operations assumed 
a new significance as Congress authorized the construction of the 
first of a series of high dams, each one capable of producing great 
quantities of electric energy. 

The first huge reclamation clam, the Hoover Dam on the Colo­
rado River, was built in connection with the needs of Los Angeles 
and the Colorado River Compact states, discussed above. In the 
next decade came enormous projects on other ri,·ers, especially 
the Columbia River in \Vashington and Oregon and the Ten­
nessee River in the South. The great Grand Coulee Dam on the 
Columbia not only was the world's largest power plant, but made 
possible the reclaiming of 1,~00,000 acres of upland desert land 
in southeast \Vashington. The development of the Columbia il­
lustrated more, however, than the possibilities of combining power 
production with irrigation. The purposes of flood control and 
navigation could be sen·ed, too, especially if dams were located 
not only on the main ri,·er but on its tributaries as well. And in 
the construction of Bonneville Dam near Portland, Oregon, and 
in the location of dams further upstream, special consideration 
had to be given to the preservation of the Columbia River salmon, 
which is born upriver, goes to sea, and then must return upriver 
to breed. If the salmon's return were blocked by impassable dams, 
there would soon be no more salmon. The Bonneville Dam, ac­
cordingly, contains gently stepped "fish ladders" up which the 
salmon can easily climb. 

The Columbia, then, is the scene of multi-purpose development, 
embracing not just the main river but much of the river basin. 
However, it is not a unified program, the product of a single 
area-wide plan. Responsibility is divided among various federal 
agencies on the basis of function, with no one agency responsible 
for the whole development. In this lack of unity the Columbia 
and other rivers where reclamation dams are the center of multi-



612 I The Government in Action 

purpose acti\'ity differ sharply I rom tl1c one great unified program 
of ri\'er hasi11 dc:\-cloprrH·ut, that of 1 he TcntH'SStT Valley Author­

ity. 
The T\'A, estalllishecl in I ~J:U, is a unique federal agency. It 

has been des< ribecl as a "setni-itukpcnclent, quasi-autonomous 
gon:niiiJ('JIL corporation." •: opcratitlg- a huge elt-ctric power busi­
ness the recc:ipts fnHII \\'hi< II largely pay the costs of clc\·eloping 
a11d ru11ni11g all arca-\\'iclc 11111lti-purposc program. The area is the 
watershed of the Tetutesst-e Rin-r, 1 m-cring- son1c ·10.000 square 
miles i11 parrs of eight stat<·-;. TlH· purposes arc the production and 
111arketing- of clc:ctric: po\\Tr, flood control. the imprm·emetH of 
navigation, JT<Teation, and the promotion of cotiSl'l'\ation prac­
tin·s. (lni!.!atioJJ is llriiHTl'SSar\', as tfle reoioll octS adl'Clllate rain-

, I ~ ,, ,, 

fall.) T\':\ agrinrltural expt·lts tt~ach and clciiHlnstratc enicicnt 
farming and soil <OIISl'l\'ationpral'li<Ts and <onduct research bene­
ficial to both fann<Ts and tilt: fntilitn industry. For the rest, the 
TVA's acti\·ities arc <Tntcrecl around its twentY clams and eight 
large steam plants. The darns and tlr<" transmis~ion lines fanning 
out from thc·m han· nraclc )HJs-;ible the dcctrification of 90 per 
cent of the farms of the: Tennessee \'alley and han: also stimulated 
industrial growth and prospnity. Tire stea 111 plants arc nul merely 
supplemental to the darns, "standing- by" to take up the slack 
when the water in the rin'l' is lo\\'; they arc \·ital factors in meeting 
the dema11ds of the area's largest utilitcr of electric power, the 
atomic: energy installations at Oak Riclgt·. 

!leaded by a presidentially appointed three-man board of di­
rectors, 1111clcr \\'hich S('I"\'<'S a single ge 11 nal manager, the TV:\ 
lras its o\vn "capital" city, Knox\·illc. Temtt·sscc; its own personnel 
and merit system, separate front Ci\'il Scn·icc and traditionally 
hostile to political patronage; its own financial resources including 
authority to borro\\' IIHliH')' by issuing its own bonds (though the 
subjenion of its financial operations to congressional appropria­
tions and General Accounting Office procedures has been a source 
of uHJstant argument); and its own regional constituency. Its ap­
parent achievement in lninging prosperity lO a reg-ion which had 
seemed economically doomed gave tire TVA world-wide fame by 

1; C. Herman l'rirchctr. 'Flu· Tt'llllf'Hrt' 

t:nivcrsiry of :'\onh Carolina l'rcss, 1!1-13). 
Valley Autlwril)' (Chapel Hill, N.C.: 
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the late 1930's, and prompted suggestions that similar "authori­
ties" should be created to de,-clop other river valleys, especially 
those o[ the J\[ issouri and the Columbia. But doubts persisted in 
some quarters about the validity of TVA as a matter of principle, 
reg-ardless of its practical achievements: and to these doubts were 
aclclecl complex political conflicts, inside government 7 as \\·ell as 
among private organizations. 

River Basin Politics 

By itself. a flood control program is hardly a likely subject of 
national J)<>litical controversv. Nobody likes floods. River navio·a-. , ~ 

tion. as we have seen. is sometimes a political bonanza, but seldom 
has been the source of a major political issue. (.-\n exception is the 
St. Lawrence Ri,-cr Scawav, lono· advocated b)' midwestern agri-

J M '~ 

cultural and industrial interests and bitterly opposed in New 
York and 1\:ew Fngland.) In contrast. the building of dams which 
may sen·e these purposes hut which provide irrigation water and 
produce electric p<m·er have sparked some of the hottest political 
conflicts in our history. 

The issues have been centered on multi-purpose projects for 
irrig-ation and power .. -\s far as irrigation is concerned, for more 
than half a century the crucial political question has been the 
!GO-acre limitation. Its dcl"enders ha,·e held fast to the position 
taken by its originators and ha,·e gained the support of those or­
ganizations which, like the National Fanners Union, believe in 
the "family-sized farm" as an article of faith. They have described 
the opponents of the limitation as speculative land grabbers eager 
to turn a public investment to their private enrichment. The rise 
of large-scale, mechanized, corporate fanning, however, tends to 
put the defenders at a logical disadvantage. Often, in the argu­
ment, the issue of acreage gets lost in a larger issue-the role of 
government in developing and selling electric power. Reclama­
tion policy since 1902 has included both acreage limitation and 
public power development, and the friends or enemies of one 
tend to be the friends or enemies of both. 

7 Harold L. Ickes, Sccrct;:ny o£ the Interior from 1933 to 1946, de\"eloped an 
almost patholo~ically jealous hatred of the TVA and seized every opportunity to 
undcrntt plans for the expansion of the "authority" idea. 
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·rhe public power issue cotHTrns the llllilcling- of dams and 
power plants and the transmis.,ioJJ of energy for resale. For a long 
tin1e most of the people's ri\'(~rs wen· a.,.,llllll"d to he fair game 
for any utility corporation that wi.,h('(l to clalll them. Not until 
1920 did the federal g-overnmc·JJt, uJJdcr the Fcci<:ral \Vater Power 
Act, treat the building- of power clams oJJ n;l\·igablc streams as a 
privilq~e for which the \\"CHtlcl-he IHiildcr had ro obtain a federal 
license. This, of course, did not halt. pri\·ate dn-clopmcnt-devel­
opment. "·hich mig-hi or might nor constitute the most enlcient 
and gem·rally beneficial use of public: properly but was highly 
profitable to rhe lic:enscd corporarion. l'rility companies grew in 
wealth and inflttenc-c. <HreJJ they \\TIT gTrHIJK'd under a single 
holding company, the Iauer h;l\·i11g a coJJtrolling- interest in all 
the major operating elec:tric: companies in a region embracing 
several states. Thus utility "empires" grew up. Their rates were 
subject to state regulation, hut ofteJJ they sought to control state 
regulatory commissions and leg-islatures with considerable success. 

By the time that the depression shattered the holding company 
pyramids, the "power trust" had long- been a prime target of anti­
monopolists. A quarter-century earlier, Theodore Roosevelt had 
spoken of it as the "most threatening growing monopoly." During 
the 1920's, that old conservationist Gilford Pinchot, by now gov­
ernor of Pennsylvania, led the public: power forces, proposing a 
state-run grid of transmission lines to conT sen·ral eastern states. 
In the Senate, (;eorge \V. !\:orris of Nebraska fought successfully 
to keep the federal gcn-crJJment's \Vilson J)am at J'vlusclc Shoals 
on the Tennessee from being sold to private operators. High elec­
tric rates caused protests, and many conservat i \'C home owners and 
businessmen decided that public power might be preferable to 
monopolistic private poweL 11 By 19~0. forty-three cities and towns 
in Massachusetts alone !tad their own municipal power plants. 
The rising storm engulfed the private companies when, almost 
simultaneously in the period from 1 ~J29 to 19:~3. congressional 
investigation disclosed the length to which the electric light in-

8 Thus a former president of the United States Cham her of Commerce, John 
H. Fahey, said: "As a businessman I would prefer private ownership, lnll when 
the public cannot obtain the best possible service at the lowest possible cost, the 
advantages of private ownership disappear." 



The uses of the soil. Grand C:oult't' Dam. \\'ashington State. top. the largest con­
Ut'lt· <hrn in lht' world. is om· of St'\Tr;il gonTnmt·nt dan1s in the \'alleY of rhe 
CohuniJi;1 RinT. l.ikt' olhcr gonTIIIIIt'llt <Lillis, su<l1 as those in the Tenne~St'l' \'al­
lt·y ;111cl C;dilor11ia, it prodlltt's grc;ll qu;1n1i1ies of dettric pmrn. and so is the center 
of < Olllillllillg poliri~;d tonlli< 1. lltlt in the arid \\'est ~ll<h dams also IILikt' possible 
tiH· inig;11ion ol olhtT\,·ise lllljlrodut lin· l;llltl. Fannns on IIIllCh of our irrig;Jtt'll 
land t;111 produtt' onh· i>t•tause the lkpar1111ent of the Interior construtts !TtLima­
lion pn•j('( "· The pot;1!o far111 at left. irrig;llt'l! ll\· s11rface pipe. had prcyio11sly 
lwt·11 Lillo\\· lor fori\' yl'ars. Thi-, lthhn larnHT also pro!itt·d fro111 the ath·ice of 
till' lkparllllt'llt nl .\gri< ultiiiT as to pL111ting· "on the contour." .\t right is shmrn 
S< it'll I ill! strip planting in \\'isconsin. guided IJ\· the athice of Dcpartlllt'llt of 
.-\gric ulltiJT t''Pt'rts. The \\'is<nnsin LirnH'r IL1d been a "cooperator" with the 
lkp;11 Ill It'll! lor It'll years la·lon· rhis pit ture \1';1~ taken. 
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clustry had gone to inOuence not only politicians but students and 
newspaper readers/1 and the great holding company pyramids, 
such as that of Samuel Insull, came crashing down into financial 
nun. 

By 19~~'3. therefore, the stage was set for public development. 
The laws authorizing the TVA and the many new 1·eclamation 
dams were enacted without much effective opposition. A precedent 
for the erection of a very high clam by the federal government 
had already been created, in the spectacular shape of Hoover Dam 
on the Colorado; but this was a structure needed to solve the 
water problems of the southwest and financially beyond the scope 
of private capital. Moreover, and most important, from Hoover 
Dam the federal government had built no transmission lines. The 
energy generated there was available only to those who could 
come and get it-it was for sale at the dam ("at the bus bar" is the 
usual phrase) to whatever private company built transmission lines 
to the clam. In contrast, the later projects included not only dams 
but transmission lines, carrying electricity directly to the pre­
ferred customers of the government. And those preferred cus­
tomers did not include private power companies. 

Today the two central issues remain: "·ho shall build the clams 
and who shall build the transmission lines? Since its dark days, 
the industry has recovered much of its prestige and political in­
nuence. The election of President Eisenhower, who once referred 
to the TVA as '"creeping socialism," marked a change in public 
policy: plans for federal dam-building were slowed, and a choice 
clam site at 1-Iells Canyon on the Snake River was awarded to the 
Idaho Power Company for the construction of a lower dam than 
the one previously planned by the Department of the Interior. 
Furthermore the Eisenhower administration, reverting to the po­
sition taken by President Hoover many years before, favored sell­
ing federal power at the busbar and so frowned on the erection of 
governmental transmission lines. The policy of the 1950's was 
based on three ideas. First, public power projects were deemed 

II It was found, for instance, that the industry kept on its payroll numerous 
college and business school professors. And a controlling interest in a leading 
Boston newspaper was held, in practical effect, by the International Paper and 
Power Company. 
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. . r· I . . . . . ,. ·cs or divi-dang·<.Tot•s to lr<.-c c·ntcrpn~c·. or. not 1.1\ 111g ,,, p.t~ .tx · . 
. . . . 1 • 0\·er pn· dencls, tit<.: public prover~ had a ccnnpelltl\t· ;u \antagc . 

. 1 · 1 1· hustness. \'ate companies and could ~lcm·ly c rl\t' I ll'lll out o · f 
S<.:cond, wl1c1T a da111 \\·a.~~~~ large a~ to he IH'yond the resources 0 

privat<.: capital. the go\Tinlnellt l1a\ing ln1ilt till· clam slwuld stay 
. I . I I . . I 11· · tlte power OUt of HISI!H'SS all( OSitT ptl\·ate eJJICI f>ll~t' 1\" St' 111g 

I . . I . I .,., . ·I in any at who <.:sale to pn\·at<.· corpora! lolls or JTs;t c. tllC. 
. I I I I e dom· power dc\-clop111enr tilt' kckral go\CrJIJJJclll s 1ot1 c not > 

. I I I I I .. I ... I . I ·t·ttes and Jrtallt; I I<.'IT S 1011 C Jt' partner~ llf> H'l\\T('JJ II, Ill'S • • 
· 1 · · 1 ·1 1 1· 1 · · ···lc·omed fll'l\·ate HISJnCSS. ll'SC' I IITC po ICy 0 >)tTII\l'S \\·ere \\'-

and reiterated IJy the tllility indu~try. 
Opponents allacked all tint-c .. \s to the !Jr'il. they pointed out 

that despite thc l1ttge lednal dc\clopnH·nts since l!l:l:l, more than 
four-fifths of the t·kctricitv uwcl in tht· ccn 1ntrY \\'as still generated 
and sold by pri,·arc coJpc.,rations. Second. th~·y rq)(.'ate~l the his­

toric slogan tl1at a public JTSOtlrce shottld not he used lor nwnop­
olistic pri,·are gain: selling po\\'n at the JJ 11 s!Jar. they said. would 

depriH· don)('stic and industrial colJSliiiH'JS ol the hcnclit of low­

cost electricity, and \\'ould, instead. p 1 t'Sl'IJI to the corporation 

wl1iclr acqttircd tl1e pcnHT an opportunity to make a handsome 

profit. Third, they protested agai11st the "nJ('allinglcss ,·agueness" 

CJf the "partnership" idea-which, illdccd. \\·as llt'HT clarified in 
practical tenns. 

In tire long and ccJJttinuing political stru,L;glc 0\Tr ri,·er basin 
den·lop111cnt tiH_' lineup ol inte-rests \\'as and is easily discernible 

~111d prcdinaiJic-essentially, the pri,·ate prodtlc<.Ts. strongly organ­
IZed, against Sllla)J CCJIISllllltTS \\')Jo \\'alii plclll)' of electricity at 

low rates. Tl1c latter. to a clcgn·<· 1111 c01111110 n among consumers 

gl'lltTally, han: son1e organ ita! ional inllttl'IIC<". The rural coopera­

tin:s, rec:ei,ing· lo\\'-cost public pown 1hro11gh the Rural Electri­

ll('ation Administration, form an t:Hccti\t~ pressure group; in a 

c~JJJt<.:st, till' ach·ocatcs of pt1hlic )Hl\\'l'r can also summon to their 
Side the :\"ational Fanners ( !nion and so111c labor unions. More 

lhan most dcknders of the so-called "libnal" position, they can 

count, too, on slll>slantial support fro111 southern spokesmen in 

Congress: indeed. the self-styled "public po\\'cr bloc" in the House 

was once headed by a rcprcsentati,·c often described as a reaction­

ary. John F. Rankin of Mississippi. This southern support for 
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public power is partly an echo of the old rural anti-monopoly, 
anti-\Vall Street sentiment, and partly a reflection of region-wide 
popular approval of the TVA. It makes the issue very nearly a 
partisan one, though some eastern Democrats in Congress oppose 
pu hlic power and some Republicans (especially in the northwest 
where, as in the Tennessee \'alley, great government projects have 
long- been in operation) have tended to support it. 

THE USES OF THE LAND 

The chid products of the land used by men are visible vegeta­
tion and minerals and oil extracted from underground. Aside 
from the way products are used, however, there is the matter of 
the usc of the land surface. That land surface makes the existence 
of farms possihlc. Over it nm the roads by which most of us, even 
in this space age, still travel. It provides the building sites upon 
which homes and stores and factories are constructed and great 
cities grow. \Ve take for gTantcd, and so tend to overlook, the fact 
that the land surface is a first essential for any organized society, 
whether agTicultural or urban. 

\Vith the use of land for farming and with the disposal of its 
agricultural products we dealt in Chapter 18. \Ve saw, earlier in 
the present chapter, that minerals and oil were to some extent ob­
jects of g-overnmentally directed conservation. \Vith respect to the 
usc of most mineral products, the federal government has little 
to say, save in wartime when they have been allocated for defense 
purposes. The interstate marketing of oil and its sister product, 
natural gas, arc, however, subject to a degTee of federal control. 

Transportation 

PIPELINES. The pipelines through which oil and natural gas are 
carried arc as much a part of the nation's transportation system 
as are railroads with tank cars or the highways on which travel 
the big trucks with their tailboard signs of "Danger-Flammable." 
In the case of oil, Congress aids state conservation programs, as 
we have seen, by barring the interstate transportation of oil ille­
gally produced. Oil markets and prices are affected, too, by presi­
dential actions excluding or admittin(J' foreign oil. Natural rras 

0 0 ' 
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a n:lati\'e newcollltT i11 i11tcrstatc ctJilllllt'ITt' (pipt's for long-dis~ 
tan<.:c transmissio11 \\TIT not pnk<led until the late 19~0's) is 
regula ted by the Feder a I Po\\'er Colli Ill ission. C:ongTess in 1938 
directed the latter to <.:olllrol priu·s c hargcd for natural !f<IS not 
only by interstate transportcrs but also by oil companies selling 
natural gas to the interstate transportcrs. Pressure from both oil 
and gas interests, centered in the south\\'cst, L\\'icc led to the pas­
sage of bills excluding "independent producns" of natural gas­
that is, oil companies selling gas to pipeline companies-from 
federal regulation, but both were \Ttonl. Truman's \'eto in 1950 
was in part a response to strong colllllcrpressure from mayors of 
large northern and eastern cities, who purported to speak for con­
sumers objecting to possible higher prices. The mayors' efforts 
failed to prevent the passage of the second bill, in 195G, and ap­
parently had no effect on President Eisenhower, but the latter 
reluctantly veto<.:d the bill because of the aura of attempted brib­
ery that surrounded its passageY' 

RAILROADs A:--.:n H f(;llwAYS. From the time of the first railroads 
in the lH30's until after the Ci\·il \Var, most Americans viewed 
railroads as an unmixed blessing. Especially the farmers of the 
new west longed for them. The federal gm·emment played a vigor­
ous pan in their promotion, through making its western public 
lands available for roadbeds; where the roadbeds should be 
located was often a burning political issue, one which, indeed, 
n.ay well have influenced the nation's hiswry.t 1 But beginning in 

)the 1870's, as we have seen, the farmers' welcome turned to 
latrcd F I f I' 
I . · ·rom t 1e 'vest, rom desperate men strugg mg to stay 

a IVe ca I f I . , ' rne t 1e cry or regu atwn; the o·o\-crnment s response 
to tl - M 

•at demand, the establishment of the Interstate Commerce 

~ 
that 1; ~nator Case or :'\orth Dakota, a rri~nd or the hill, declared in the Senate 
on•· f~ had h~~n olfercd a cash "contribution" h)· an indiddual easily traced to 

~ 0 the ·1 
It Tl . 01 cornpani~s supporting th~ m~asur~. 

lk!JO . lCJe is consid~rablc c\·idence that in urgin~-: repeal or the Compromise of 
hoi', •llld liH.ls disturl,ing the pr~carious status quo upon which many based their 

~ of avo 1· · · s 1 II' · k' for rail 1.( lllg CIVIl war, Senator tcp 1en A. Douglas or I lllOIS was spea ·mg 
to rl road Interests bent on securing a main northern route from the Mississippi 

lc Rock. 1 f ('· S I fJoutr{ Ies, as opposed to one furr 1er south. Sec Gerald ~ ..• tpcrs, lefJ Je11 :1. 
l 't . :...,1 'Js (Boston: I.itrlc Brown & Co., l!l.'i!J). At about the same time, the Gadsden 

II( 1ase f . ' . .· ·. 
. rom Mextco or land wiJJdl lat~r became Jlart or New ~leXICO and Anzona 

\\.ts negotiat d · Ir 'I d ~ by interest srwkesmcn (Ambassador Gadsden lmnse was a ra1 roa 
man) bent . · · d · I P 'fi on sccunng the most practicable southern raJiroa 1oute to t 1e aCJlC. 
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Commission, we considered briefly in Chapter 18. In recent years 
not the farmers but the railroads have been hard pressed to keep 
alive. The gasoline engine dimmed the future of the iron horse. 
Long before airplane travel became habitual, the use of overland 
routes by trucks and family cars was cutting into the railroads' 
business. !\lore and more, today, the ICC is confronted with rail­
roads' requesrs for permission to curtail unprofitable passenger 
service and raise passenger rates. (Raising the rates, of course, 
decreases the number of passengers, which in turn justifies a 
further reduction in the number of passenger trains.) Suburban 
lines have been particularly hard hit. The railroad industry long 
ago hoped that effective federal regulation of buses and trucks 
would limit the threat of competition and supported the move­
ment that led to the passage by Congress of the Motor Carrier Act 
of I 935, vesting regulatory power over public motor caniers in a 
separate division of the ICC. Large-scale bus and trucking com­
panies also "·elcomed this legislation, hoping that it would reduce 
competition from newcomers. Their hopes have, in practice, come 
nearer realization than those of the railroads. The latter, with 
few exceptions, continue to lose ground. 

Not regulatory but highly promotional has been one federal 
activity in behalf of those who drive motor vehicles, whether for 
pleasure or for profit. This is the program of grants-in-aid for 
highway construction and maintenance. '\Then the Federal High­
way Act inaugurated this program in 1916, few thought that good 
automobile roads might spell the doom of railroads or at least 
deprive them of their passenger traffic. To be sure, railroads and 
farm organizations tried to have the legislation give first place 
to building short roads from fanning communities to railroad 
stations. The simplicity of the time, however, is illustrated by the 
fact that one of the first vocal pressure groups for federal aid 
for road-building was the vVheelmen of America, a national 
association of bicyclists. Since those quiet days we have seen thou­
sands of miles of federally aided roads stretch across the country, 
with a new network of cooperatively built interstate highways 
now under construction. Federal aiel takes the form not only of 
monetary grants but of consultative planning and engineering 
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. I (' ntncrce 
services pro\·icled by the Bureau of Pu!Jiic Roads 111 I IC ·01 

Department. . 1 d 
The 1)resent ·11,000-mile interstate highway program is. Ill( ee ' 

. . . . . . . ·s coOl-
VIrtually a federal prOJlTI, for the fcclnal go\CIIIIIHnt!. . 

. . . . I I I )nl unitS nutted to paymg !10 per cent ol the cost, Wll 1 stale an< < • 
· · · -11 · · ,,,-- J·ciclcd to loot mg only I 0 per cent of 1 he b1 . ( .ongress 111 • :1 I < l 
finance the program by estaiJiishing a highway construction trust 
f l I. . 1. 1 1·tinthe 

till< • It. earmarked federal gaso 111<.: tax ITU'I)JIS or< l'J>OS 

fund, out of which the grants would then be made. \\'ithin_two 
years, it became apparent that unless the ga..,oline tax was raised, 
or other tax receipts earmarked, there would not he enough 
money in the fund for nmstnHtion to JHnn·cd as schcdul~d. 
Faced \Vith this problem, and with Pre ... idcnt Fiscnlwwei·'s. m­
sistence that the program IJe kept on a "pay-as-you-go" basis (1.e., 
finann:d by special eanuarked taxes on the highways' users), Con­
~Tess had to seek a solution unckr IH·;I\·y prnsure from organized 
llltercsts, including gasoline prodwns (oil companies), auto­
mobile manufactun.:rs, and transponation co1npanics. 

The old idea 1 hat the primary use of roads was to bring- prod­
uce from the farm to either the mark<·t or the railroad depot has 
long since been replaced. Roads arc for \'acal ioncrs to dash thou­
sands of miles to mountains or seashor(' and for trucks to trans­
port heavy goods across the country. Roads arc for people to dri\·e 
on, to and from \nnk, or to and from the shopping center. Today 
:\r_n~rica's roads serve a predominantly urban socict y . .-\s railroads, 
JOlllJng distant cities, ga\-c rise to 11<'\\' cit ics along their routes, 
so high\\'ays, circling great cities, han· hastened thcgrowth of the 
modern suburb. They ha\"C infltlcii<Td the usc of the land for the 
construction of ne\\' homes and new industrial plants. 

Urban Survival and Suburban Expansion 

\\'ith startling SJ>C('<l America is b<"comino· a nation of densely 
I h 

popu at('d metropolitan areas. The trend away from the farms 
I >eo--tn I 1 I b ,..,< o11g ago, but that Irene, al first, was towan ur an areas 
both oTe t 1 1 1 1 · ] · . ....., a. all( small. In t 1e asL twenty years hot 1 mterna nHgra-
1 ~ 011 ;~nd the birth rate have centered the gT<n\'th of the popula-
11011 111 the bigger cities and their envirom-the l!iG "standard 
lliCt ropolitan areas," as the Bureau of the Census calls them. Be-
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tween I !}.10 and I !1!"',0, those metropolitan areas accounted for 
80 per cent of the country's population increase; in the ensuing 
years the percemagc was e\·en higher. By 1956, almost three-fifths 
of all the people in the country lived in metropolitan areas; 
e_x.perts estimate that nearly 70 per cent "·ill by 1975. The popula­
twn "explosion" has been most marked outside of the formal 
jurisdictional limits of the o-reat cities. Not the central or core 

. . b 

Cities of metropolitan areas ha\·e swiftly become more crowded, 
but the citified suburbs and, more and more, new semi-rural 
suburbs further from the old center. Semi-rural today, perhaps, 
but likely to be urban tomorrow. As both light industry and de­
partment stores have moved to the suburban belt far from clown­
town, property values in the central city ha\'e fallen and decay 
has spread. 

The most prevalent usc of the land, then, we may properly 
call urban or metropolitan use. The immediate responsibility for 
its direction rests on local novernments which, as we have seen, 

~ 

arc subordinate units of the states. For guidance and assistance, 
one might expect a city to turn to the state government. Tradi­
tionally, hmn~ver, there is in many states a political conflict be­
tween rural interests and urban interests, particularly big-city 
interests. Often the metropolitan areas are underrepresented in 
the state legislature. Therefore as urban and metropolitan prob­
lems have become more acute, cities ha\·e turned directly to the 
federal government for aid, as we saw in the preceding chapter 
when we considered public housing. 

The feature \\·hich distinguishes a "metropolitan" from an 
"urban" problem is the existence, in a metropolitan area, of a 
great number of separate governmental units-dozens or scores of 
suburban cities, tmn1s, and villages, one or more counties, and all 
manner of special districts for schools, water, fire protection, etc., 
each with its own function and, often, its own taxing power. 
Some metropolitan areas, furthermore, such as New York, Phila­
delphia, Chicago, and St. Louis, spread out across state lines.t2 

1:! Some experts forecast a situation where "metropolitan area" may itself be­
come an obsolete concept; for example, thev foresee, within a couple of decades, 
a \'irlually unbroken huilt·up, urban belt running all the way from Boston to 
Washington, D.C. 
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In all such places, the coordination of plam for healthy develop­
ment-for an efficient high\\'ay system, mass transit operations, 
disposal of wastes, allocation of water, and planned utilization 
of the land for rcsidcn t ia I or i nclust ria I pu rposcs-is diflicult to 
achieve. 

These arc local questions, but they are also common problems 
confrontin~ most Americans. An ordingly. an increasing demand 
may be expected for national assistance in ~oh·ing them. Federal 
aid for housin~ and airport UJJJStruct ion and miscellaneous 
"community facilities" arc steps in this direction. In the late 
1950's Senator .Joseph Clark of Pcnnsyh·ania, a former mayor of 
Philadelphia, urged the establishment of a new Department of 
Urban Affairs. It was high time, he suggested, for the federal 
government to recognize the shift in the social complexion of 
America. If the farmers, now a small numerical minority, have 
their Department of Agriculture, why should nut the city dwell­
ers, the gTeat majority, be able likewise to wrn to a federal agency 
for leadership, advice, and financial aid? Concei\'ahly a federal aid 
program could even bring about some governmental unification 
in the metropolitan areas and influence the planning of land use 
for urban and suburban purposes. 

THE USES OF THE AIR 

Men dreamed for ce11Luries of using the air for transportation 
?efore the \\:'right brothers took off from the sands at Kitty Hawk 
In 1903. To usc it, without the aid of connecting wires, for the 
communication of sights and sounds was something that seemed 
still more visionary until Marconi's invention of the wireless in 
l89G. Today the air, like forests and soil and rivers and oil de­
J~osits, is available for human use, not just for breathing but 
lor the profit of those who exploit it and the convenience or 
enj~Jymcnt of their customers. In this respect it is, moreover, a 
national resource. It is public property, in effect held by the gov­
ernment in trust for the people, and vital to the nation's safety 
in times of peril. 
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Radio and Television 

The radio industry got started after "'orld ·war I. Soon chaotic 
competition created a jumble of noise on the airways and eco­
nomic confusion among the competitors. Both listeners and broad­
casting corporations demanded federal regulation, even in those 
days of the prevalence of laissez-faire thinking. To meet an indis­
putable need, Congress passed the Federal Radio Act in 1927, 
establishing a Federal Radio Commission. (An indication of Con­
gress's philosophic distaste for such governmental intervention 
is the fact that this commission was originally set up as a tem­
porary agency.) The successor statute, basic to regulation of the 
use of the airwaYes today for both radio and television, was passed 
in 19:3-1-the Federal Communications Act, which substituted a 
Federal Communications Commission for the earlier body. 

The FCC is authorized to allocate air space through the is­
suance of renewable three-year licenses to broadcasters. In doino­
this, it is directed to foster competition within the broadcastin b 

industry and strictly to refrain from curtailing free speech on thg . e 
air. As the licensee is supposed to serve the public convenience 
and necessity, the FCC has potential authority (despite its beino­
forbidden to censor programs) to require pat~ticular kinds of 
programming, but it has made little use of tlus authority. To 
satisf: .its possible demands broadcasters do p:oduce occasional 
sustammg programs, not subsidized by advertisers; but usuan 
such "public service" programs come at hours when the audiency 
is small. The commission did, however, reserve F'M channels foe 
nonprofit educational radio broadcasting, and in 1953 reserv dt' 

. l e 
about one-tenth of the TV channels for eclucauona stations. 

The battle to obtain a broaclcastincr license is often fierce ""T"l 
. . o . • .1. 1e 

wmner gets the sole nght to use a designated wave length in 
particular area. This permits him to sell time on the air and rea a 
large profits-so large that one licensee is reported promptly P 
have sold his license for $8,000,000. Although the license is to 
temporary one, creating no vested rights, the licensee knows th a 
in all probability it is his for keeps. If, when he seeks to renew ~t 
he faces competing applicants, the very fact that he is in bus1• ' 

ness 
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I · 1 1 \I 1 .·tl\\·,··,-~ tit·· 1:(;(; renews the gt\"CS IIIII ;til ;t( \';til age. ; IIIII.., . • , 

I in~ use. 
In making the original choice a111ong applicauts, the com­

mission is dirt·c rccl ru cousider a numlJer ol lal'lors. One of these 
is the ntainrenance of couqn·tition. In the l!l·f(J's, some commis­
sioners felt it rlteit· duty to foster di\Trsiry in the dissemination 
of news aiJC! so fro\\·nc·d 011 any laoaclcast ing applicant who was 
linked to a newspapc"l". Their·\ in\· did uc•t ptn·ail. < >thcr criteria 
arc the applicant's eugitJt·c·riu.!4 standard ... and linancial soundness. 
Often, IHH\T\·cr, the dc·c i:-.ion ultitnatcly ruru.., on the conclusion 
that. cmc applicaut ratltcr thau another i.-; bc..,t littl·d to scn·e the 
puiJiic cotnTJJietH c aud tt<:c c:-.sity--a nitniou so \·ague that it gives 
Lhc FCC almost unlimited discn:rion, aud so makes the com­
missioners conslanl targets of the kind of prco;sure oJJ regulatory 
agencies which we nmsiderccl in Chapter Jti. 

The slatttle nJJtfnJJtls the lnoackastns \\·irh a dilkrcnt kind of 
political question by pnn·idin.!4 that a station (or IH'I\\"ork) allot­
ting time to a political candidate must gin· equal Lime to his 
opponent. Taking tltis literally, it 111cans that not only major 
pany norninc·c·s IHII incomcqtH'JJiial lly-l)y-night iudepcuclcnt can­
didates ntuo.;t be allowc·cl to use 11p the station's highly Yalnable 
Litne. Funhcnnon·, it gi\Ts ri..,c· to rite· quest ion. whc11 is a candi­
date not a candidate·~ In the sltlltllH'r of 1 !J:i~J. after Senator Hubert 
I lrtntphrcy's fl icnds, but not I lulllphrc·y himself. had announced 
that lte was an aspirant for the lkntocratic presidential nomina­
tion in l!HiO, one network prolllptly cann·lcd its ill\·itation to him 

t_o appear on a Sunday afternoon press-in ten iew program. It 
fc·arccl that if he appean·cl, all other aspirants would be entitled 
to equal time . .-\nother major network clecided that for the pur­
poses of the "equal time" rule, I Iurnphn:y \\·as not a candidate 

anti so could appear on its comparable show without his ri\·als 
having- to be invited. The confusion caused by the "equal time" 
ntlC' is obvious; but its defenders c:an properly ask whether private 
brfladcasters should be permillcu to give one candidate free Lime 

on the air while denying- Lhc same privilege to his opponent. The 
FCC has been insistent on equal treatment, including the selling of 
coruparai,Jc ti111e to candidates who pay for their programs, and 
ltas ltelcl tktt \\'ltcll a station's own c:ommeutators indulge in 
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political comment, equal time must be given to those whom they 
criticize. But what comment justifies an ans,\"er? Indeed, how can 
the political slanting nf nc\\"s broadcasts, by "editorial selection" 
that results in building up one candidate or one issue and omit­
ting mention of the others, possibly be prevented except by "·ill­
ing adherence to some inarticulate concept of fair play? These are 
cliflicul t quest ions, important to the future of American politics. 
For the ainvan·s, though public property, are potential sources 
not only of great private profits, but also of great private political 
power. 

Civil Aviation 

The usc of the au· for transportation by privately owned 
carriers was made possible by federal financial aiel. This has taken 
three forms. Federal grants to states and local governments have 
helped to pay for the construction of airports, without which 
the airlines could nut operate. The Post Office Department has 
paid airlines for carrying the mail. As this is payment for a service, 
it perhaps should not be classified as "aid," but until 1953 the 
"air mail pay" received by many airlines far exceeded the cost 
of the service. Some airlines could not have existed without that 
extra pay or federal suusicly. Since 1953, direct suusiclies, nm.,.· 
administered and accounted for separately from true air mail 
pay, have been reduced, but they are still available to hard-pressed 
lines and arc required to keep local service or "feeder" lines in 
operation. 

Both the need for public financial support and the obvious need 
for uniform, enforceable rules for the safety of air transportation 
made public regulation of the industry inevitable. The alloca­
tion of routes and the apprm·al of rates and charges are the 
responsibilities of the Civilian Aeronautics Board. Though its 
work in this field is patterned on that of the older transportation 
agency, the ICC, its problems, particula_rl~ that oE awarding 
routes, are akin to those of the FCC. Pernusswn to fly from New 
York to 1\Iiami, for instance, is a prize as eagerly sought as a 
license to broadcast with a po"·er[ul transmitter over a clear 
channel; and the criteria for deciding who should get the prize 
are very nearly as \'ague in one case as in the other, although of 
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course the CAB has more lce\\·ay be< att~c Ill< liT than one airline 

can fly the same route. 
The CAB also in\'estigatcs a\·iat ion a< cidcnts, hut the air safety 

rules-the traffic n.:gulations of tl1e air--;lll' prlllllldg;ucd and en­
forced by the h.:dnal :\\·iatioll :\gctHy i11 till· lkpanment of 
Commerce. The Iauer is clltntstcd with till' ta~k. wo, of coordi­
nating the operatio11s of tnilitary airnaft with ci\·ilian llying, a 
difficult job and one of gnm·i11g signiltcancc as more and more 
high-speed jets zoom across the sky. 

Space Exploration 

Earth's atmospltere is a higll\\·ay not only between cities and 
continents, hut bet \\Ten our pla11ct and ~p;uT. \kchanical in\·en· 
tion havi11g cotHJU('JTd the air, 111e11\ mi11ds turlll'd toward the 
possibilities of tra\el i11 the real111s beyond the atmospheric limits. 
\Vhat had seemed u11imagi11ablc or at least fa11tastic as recently 
as \Vorld \Var II swiftly became a topic of comnton and rational 
conjecture. And it approached reality when on October ·l, 1957, 
the Soviet Union laltltched tlte first sputnik-a man-made satellite 
circling this planel. 

The initial shock of sputnik, in this country, was felt largely 
in terms of international rivalry and national defense. Little 
serious thought was given to the possibilities of the great blank 
spaces of the universe, or the cold solid bl<:akness of the moon, as 
resources which peaceful men could turn to their advantage. 
Nevertheless the possibilities of such use exist; it is too early to 
say whether Americans or others will usc space as a launching 
place from which to destroy mankind or as a means of learning 
more about the earth and the universe, and e\-cn, eventually, as 
a highway to distant planets. In the United States, planning for 
space exploration remains chiefly a Defense Department function; 
but Congress has also established a National Aeronautics and 
Space Agency, whose plans include, among other things, launch­
ing a two-and-a-half ton satellite to make television surveys of the 
earth. In May, I !JG I, Commander Alan B. Shepard, Jr.. became the 
first American to travel safely through space. 

Politically, the exploration of space has been viewed by some 
observers as an intriguing issue which might be exploited to a 
candidate's advantage. \Vhether acting on political instinct serv-



Government and the Country's Resources I 627 

ing personal ambition, or out of a deeply felt concern for the 
subject, two senators did identify themselves with this issue, 
promptly and vociferously, soon after the first sputnik circled the 
globe. I lowever, ,,·hen satellites became an old story (our span 
of enthusiasm seems strangely short) and the United States had 
more of them in space than did the Russians, the issue lost much 
of its glamor. Almost completely it became involved in the general 
question of national defense-despite the probability that, as a 
leading scientist has written, "One hundred years from now the 
new knowledge attained in space research will surely have paid 
untold, unforeseen, and unexpected dividends." 13 

ATOMIC ENERGY 

The space age is also the atomic age or, properly speaking, the 
nuclear age. As air is used as a pathway to the universe, so earth's 
long-familiar resources have made it possible to utilize the funda­
mental energy of the universe. l\Iinerals and the old sources of 
power, water and coal, were brought together by man's imagina­
tion and inventiveness to produce fissionable material and to 
explode it. For human purposes, the potential ·wonders of atomic 
or nuclear energy are probably far gTeater than those of the moon 
and all the distant planets put together. 

In 1946, less than a year after a single atomic bomb destroyed 
the large Japanese city of Hiroshima, Congress passed the Atomic 
Energy Control Act. It did so in the realization that this newly 
found resource was not only so destructive but so incredibly 
powerful and valuable that for the safety of the nation and of 
humanity it had to be developed only under public, national 
control. At that time, the exploitation of nuclear energy involved 
the construction of huge installations and a process far beyond the 
financial means of private enterprise. Strong arguments, therefore, 
were made in favor of letting well enough alone by allowing the 
army to continue to make bombs, without worrying about the 
future. But to these arguments there were two answers. Each was 
in the form of a challenging question. First, should the military 

13 Lee A. DuBridge, "Sense and Nonsense About Space," Harper's l\Iagaz.i11e, 
August, 1959, pp. 21·28. 
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han: sole possession of a resotnu· of such dl·,·astatin~ power, on 
the one hand, awl of so many potential ci\ iliau uses on the other? 
The second question stem rued from the first: should not every 
effort. IJe made to explore and dc\clop the IJ<.·ndicial peaceful uses 
of I he atom? 

CongTess thus faced se\'eral rl"latl"d i'>stH·s. It decided to en­
trust control not. to the military. hut to a Ill"\\" and ,,·holly ci\'ilian 
agency, the Atomic Energy Conuni.,siort. ·litis choice was made 
over vcltcrrtellt oppo.,ition. the oppotll'lll'> prckrring to vest 
ostensible control in a nmuuis.,ion wltic It "·ottld he only a pan­
time Imdy and on which ollt<ns of the army and na,·y could serve. 
One reason for tlte dcci.,ion, urgc·d by the .\tomic Scientists of 
Chic ago (an organization c ornpos(·cl of llll"ll who !tad worked on 
tltc :\Janhattan Proj(·c 1 in clcn·loping tltl" original atom bomb, 
and the forenmncr of t.ltc American Association of .\tomic Scien­
tists), was that. a ci,·ilian agency was lliiKit more likely than a 
military one to fost(:r ncati\·e research h-ading to peaceful use. 
Alrhough the scientists were plea.secl with Congress's conclusion 
011 this point., they were I(''>S happy about the prm·isions of the 
staltlte which imposed a high degree of secrecy on the new com­
mission's operations. As a famous res(·an:h scientist put it, "\Vhen 
you lock t.hc laboratory door, you lock 1110n· out than you lock 
in." 11 En.·r since I he act was passl"d, scientists ha\·e objected to 
its sec 11 ri t y req u i rem en t s and the way i 11 which the commission 
has enfon:c:d them. Many of them bclit·\-c: that because the scien­
tific: imagination knows no nat ion a( bo 1111ciaries, hea\'y emphasis 
011 security is futile and cliscourag<"s rc~('arcll. 

In the statute of l!Hfi Congress also took a long step toward 
decidin~· whether private enterprise should take first place in the 
exploitation of the new resource for c:i\'ilian purposes. To be sure, 
in the debate on the bill this issue was hardly mentioned; the em­
phasis was all on bombs. 1'\evenheless, Congress did make the 
tn:m endousl y sign i fie ant decision 1 hat not on I y should all fissiona­
ble material belong to the government, but also that the huge 
business of owning and operating the facilities for producing such 
material should be a government motH)poly. 

J.l C. 1:. Kettering. quoted in Jarm·s R. :'\cwruan and 1\\ron S. :\Iiller, Tllr 
Cont"'l of .·1/omic J·;,,.,.,!!,Y (''t'll York: :\ltCrall·llill Book Company. l!liH), p. 15. 
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This monopolistic position was modiftcd by Congress in 195·1 at 
the urging of the Eisenhm,·er administration. The 195-1 statute 
authorized the commission to foster the de,·elopment of private 
rcanors and atomic power plants. But the \-cry high construction 
costs, plus 1 he expense of making the nc\\· projects physically safe 
as the commission required, made the price of atomic power far 
too high for commercial use. Under the chairmanship of Lewis 
Strauss, the commission persisted in counting heavily on pri\·ate 
cle\'clopmcnt: its congressional critics, chiefly Democrats, insisted 
that in the absence of significant pri,·ate development, the .-\EC 
should build ne\\· reacLnrs and po\\·er plants itself. To some extent 
the argument, basically, is reminiscent of the clash bct\\·een the 
public power and private power interests in connection \\'ith 
ri\-cr basin dl'\elopnH.'tll. 1:; But it is complicated by a sense of 
urgency, a feeling that the nation \\'hich first puts the new re­
source to its fullest possible use \\'ill emerge as the undisputed 
leader of the world. 

Although the commercial use of nuclear energy has not yet 
been pro\-cd feasible, the by-products of the AEC's \\'ork, espe­
cially radioacti\'c isotopes for research in medicine, industry and 
agriculture, has brought rapid scientific advance, most dramat­
ically in the field of medical science. Yet the fact remains that 
the most dramatic usc yet made of nuclear energy was a trao·ic 

c 
one-the destruction of the populations of Hiroshima and Naga-
saki. \Vhether in the long nm it "·ill pro\·e to be the ultimate 
destroyer or a blessing to mankind remains to be seen. \Vhich it 
will be may depend in large part on the skill and wisdom with 
which the government of the United States conducts its relations 
with the other nations of the world. 

1r. Had it not been for the ~m·ernment's dams in the Tennessee and Columbia 
\alleys, atomic energy would hardly ha\·e heen de\·cloped in this country by 1915. 
The \'ita! installations at Oak Ridge, Tennessee, and Hanford, "'ashington, were 
made feasible by the power generated at the TV:\ dams and Grand Coulee Dam, 
rcspccli\'cly. 



Goverrl1nertt, Foreig·1z Polic)', and 
National Security 

The most fundamental question confrontin~ the American 
people is whether we can sur\'i\'e in a world \\'here tens of 

millions of lives could he willed out m·ernio·ht. The next great ,.., 
question is whether we can not only sur\'ive physically but can 
retain our heritage of freedom, our material prosperity, our "way 
of life." The answers depend on our relationships with the other 
countries and peoples of the world. H our foreign affairs should 
deteriorate to the point of nuclear warfare, the ci\'ilization that 
we know and cherish would probably he destroyed; the "United 
States" might remain, as a name and even as a so\'crcign govern­
mental power, but the impoverished sul"\'ivors of the holocaust 
would be forced by desperation into a strange and authoritarian 
form of social, economic, and political organization. Apart from 
the avoidance of nuclear conflict, the maintenance of our standard 
of living may well be the crucial foreign policy issue. If because of 
economic pressure from abroad we should fail to maintain it, 
or. i~ our growing wealth is gained at the expense of hundreds of 
millions of people on other continents, the resulting conflict of 
economic ambitions and demands could easily lead to all-out war. 
630 
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Although foreign policy, therefore, is primarily directed to in­
suring the national security, it must and does have many facets. 
It is not just a matter of reaching agreements with other countries, 
important as those agreements are. It is also a question of the ex­
tent and nature of military po\\·er. And it involves, too, vitally 
important economic questions, including the maintenance of the 
vigor of our domestic economy and the encouragement or dis­
couragement of foreign trade and industrial growth abroad. 

BASIC APPROACHES TO FOREIGN POLICY 

Power 

Any nation's pos1t1on in the world-its influence in world 
politics and its relationship with other countries-depends largely, 
perhaps chiefly, on its physical might. This is ordinarily inter­
preted in terms of the size and potential effectiveness of its 

Fitzpatrick in the St. Louis Post-Dispatch 

In the laboratory of human affairs 
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arlllecl force. Thus for a lTIII11ry the Briti.,fl n;l\·y. which "ruled 
the wa\·cs" of the world's oceans, made po.,sible the British empire 
and Brit ish c-conotnic control of IIlli! h of 1 he globe's land surface. 
So in the I!J:HJ"s :\dcJII llitln not only tt"arrned (;nmany as a 
preliminary to his intended dotuiuation of the world, but based 
his calculations on assumptions of the military Wl'akm·ss of his 
rivals and their UJI\\'illingness to figl11. :\nd ... incT \\'orld \\'ar II 
both the United States and the Scl\·iet ( 'nion han· sought national 
security through den·lopnH·nt of tllll kar I)(JIIlhs and missiles, 
possession of the m<:ans of dropping then1. and repeated asser­
tions of readiness to drop tiH·m si11Hdd the IH'l'd arise. 

:\lilitary might today ckp<'IHI., on both rnall)Hl\\Tr and industrial 
capacity. \\'holly aside from nuclear w<·apons. when one coulllry 
has a wc:ll-ecplipped army Hllll·h biggn than its neighbor it may 
dominate that neighbor i[ it wishes: certainly the imminence of 
the Soviet army. not the thrc·at of atomic cksrrul"lion. \\'as a pri­
mary Gtuse of CzedJo">lo\·akia's fall to lllllllllllllism in I!I·IH and 
the swift suppression of re\·olt in Poland and Ilungary in I !1:"1!). 

To be efl"ec:t ive, however, an army must be armed. lkhind it must 
be a \'igorous "defense" industry, with suflicient skilled man­
power, adeq ual.e plant facilities, and ready access to raw materials. 
In a t yrauny, the comparative size of such an industry can he de­
tenninC"d by the goH'riJnH~nt: almost all of the country's industry 
can be devoted to building weapons, without much regard to the 
effect on the people's standard of living-as II it Icr put it, "guns 
instead of butter." In a free coutllry the problem is more diflicult. 
\\'here, as in tl1c ( fnitC"d States, industry is geared mainly lO the 
satisfaction of ordinary constmwrs' desires, a swifl shift to "guns 
instead of butter" \\'oulcl be very hard to make in peacetime, for 
it would drastically l1m"Cr the standard of Jiving. :\nd it could not 
be made ell"cc:tivdy and quickly enough, c\'en in \\'artime, if the 
pri,·ate economy was out of kilter-if depression had disrupted 
the industrial system, or demands for tax reductions had led to 
the dismantling of vital plants, or trade barriers against foreign 
imports had cost us the raw materials we need. 

To underpin its military power, therefore, the United States 
needs a healthy internal economy. Economic strength does not 
automatically make a nation powerful, in this age when war may 
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allow so liLLie time for the conversion of industry to military 
production. But in a free society armed might does require a 
\'igorously functioning economy. (Russian leaders were well aware 
of this, when, predicting· a major depression in the United States 
following \\'orld \Var II, they assumed that such a depression 
\\'Otdd dear the road for the Soviet Union's domination of the 
\\'oriel.) It requires, too, access to raw materials found only out­
side of the country. The g<n·ernment's economic policies, with re­
SI)ecl both to industrial o-rowth at home and trade abroad, are 

I"> 

accordingly ,·ital factors in the achievement of military power. 

Ideals 

For most of our history we were in so little danger of physical 
clestrunion that we could afford to be very lightly armed. From 
the end of the \ \'ar of I H 12 until \\'oriel \\7ar I, foreign attack 
upon our shores was virtually unthinkable. \re fought t\\·o wars 
with forei~rn countries durinn· that centur)', to be sure, but neither ,, b 

in\·oln~d any serious danger to the homeland. The first, the war 
with :\lexico, was an example of the use of superior power for 
an assumed national ach·antage; it was essentially a war of con­
quest, far removed from high ideals or principles. The second, 
the \\"ar with Spain in I R~>H, "·as very different. Its purpose was 
to drive out of Cuba a European power that was not seriously 
threatening American interests. Undoubtedly a hope for economic 
exploitation of Cuba's raw materials underlay some of the support 
given to the war by some American business interests, but the 
American people were stirred far more by the iniquities of Span­
ish rule in Cuba. They sa"· the war as one for the liberation of 
the downtrodden Cubans, not conquest. And its curious imperial 
by-product, the capture of the Philippines, left many Americans 
troubled and uneasy. Theodore Roosevelt, who had seized his 
moment as Acting Secretary of the Navy to order the attack on 
Manila, later privately repented, and it was with considerable 
relief that the United States eventually relinquished this outpost 
of empire. 

During the time when the United States neither cared nor 
needed to be a great military power, its efforts at leadership in 
international affairs were necessarily confined to the praising of 
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democracy and to ~poradic pl'ac c·-rnakin~. :\IIHTicans saw them­
selves as setting a goCHI !'Xar11plc lor tiH· lt''>l of the \\·orld to 
follow and \\'(~JT inclint'd to gin· \Trh;d t'Jlt rJtlragt'tlll'llt to demo­
cratic: mo\·ements dsewhcrT. (This lrabir ht'g:11r t'arly in our his­
tory, taking root in som('l inrl'., '>lll")>ri.,ing pbt n: for instance, in 
every I>ernocrat ic: nat irma! plat fornr fnJnr I KOO to I KIH, tire Demo­
c-rats sent to tire Fr('nch pt'oplc a runs;rgt' of ht'arty approval of 
their alleged dlons to bring 1 II<' icl<';d., c d rlre Frl'ndr Revolution 
to reality.) From IJ('hincl tire ~lri<'lcl p!CJ\ ickd by tire British na\'}', 
t.he United States govcnrrnc._·nt clctri<'d tIre warlike propensities of 
Europe and urged arbitral ion procc._·ssc._·s to replace war. Perhaps 
the climax of this former kind of lor<'ign policy ,,·as Theodore 
Roosevelt's peace conference at. Porrsnro11tlr 111 l!JO:i, called to 
bring an end to the Rllssian-.Japancse war. 

The habit of insistelllly professing ideals as 1 he basis of foreign 
policy \\ras not. one that always c._·rrckar<'d 11s to or hl'r nations, to 
whom it often seemed un n~a I isr ic, ~nnrg, or t'\Til lr ypocritical. 
Nevertheless, it persisted. It has SllrTin·d rlre immersion of 
America in \vorlcl-wicle political stnrgglcs, in which, according 
to the expounders of n~alj){)litih (prl\\'l'J" politics), principles are 
insignificant and only power cotrrrts. \\'oodro\\' \\'ilson's call to 
arms in 1!Jl7, to "make the world safe for ckmocracy," got a deep 
emotional response. In the I!J20's, President Coolidge's Secretary 
of State, Frank B. Kellogg, negotiated a series of t rear ies by which 
nations renounced "war as an instrunrerrt of national policy"-a 
renunciation which seemed sheer hypocrisy to some, hut a hope­
ful statemcn t of princi pic to others. 

In the modern age of the great dictators, the tendency of Ameri­
cans to speak of foreign affairs in terms of ideals and principles 
continues, though perhaps with less assurance than in the past. 
The loss of assurance has not been clue to any condoning of the 
cruelties of police-stale tyranny in Nazi Germany or Communist 
Russia. It has been caused hy a growing awareness that we are 
engaged in what may he a mortal struggle with (for the moment) 
one very powerful totalitarian state. If to gain an advantage in that 
struggle we believe that we need the assistance of some other 
dictator, we incline to swallow our distaste for tyranny or to de-
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cide that he is not a cruel tyrant, after all. Not all Americans, by 
any means, easily surrender principles to the demands of power 
politics; vigorous objections are often voiced, for instance, to 
dealing on an amicable basis with Tito of Yugoslavia, and a few 
protests still arc made against official American gestures friendly 
to Franco and Salazar, the dictators of Spain and Portug·al. But 
the responsible makers of foreig11 policy, acutely aware of very 
tangible danger, incline to discard ideological consistency as a 
basis of action. They do continue the custom of presenting their 
policies to the public in terms largely of principles and ideals. If 
to some these ideals seem unrealistic, it would be highly unrealistic 
to assume that they have no effect on the framing of American 
policy. 

Relationships 

F.\-cn when the happy combination of the :Monroe Doctrine 
and the British navy kept hostile powers away from American 
shores, the people of the United States could not be wholly ob­
livious of the rest of the world. To many Americans, as late as 
19·11, "splendid isolation" seemed preferable to itwoh•ement in 
international life, but the processes of science and invention 
worked inexorably against them. Today the possibility of our 
country's being an impregnable fortress is gone forever. The na­
tional security, therefore, cannot depend solely on the kind of tur­
reted walls that used to protect medieval cities, or on forts with 
gun emplacements at every harbor entrance, or even on a network 
of radar installations and a stockpile of interceptor weapons, use­
ful though those might he. It is based, instead, on policies which 
involve various kinds or relationships with other nations. In peace­
time these range from alliances, on the one hand, to nonrecogni­
tion on the other. \Vith nations wherein the government is 
controlled by those who deem American interests consistent with 
their own, we make treaties of friendship and mutual security; 
upon such agreements, indeed, we may build a whole cooperative 
structure of defense against armed attack. \Vith one extremely 
large and powerful nation, Red China, we declined to have any 
formal relations at all even after it had held full power over the 
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territory and people.: of C:l1ina lor a dec ack. 1 Bct\\"l'l'll our alii· 
ancc·s, on the one hand, and Cllll- rdn~al to recn~nizc the rulers in 

Pciping, on the other. li<' three broad catc~oric' of relationships­

those with the potc·nt ially illljHll tant "nnJilals." the so-called Rus­

sian satellites, and tl1e So\ ict l'nio11 ihcll. To\\·ard the "neutrals'' 

our attitude has l>c<.:IJ tln<Trtain. p;utlv IH·c a11~l· \\"l' seem to jump 
to tl 1e conclusiqn (born, pn·'ilJJJial>ly, of IIJClral <<lll\·inion of our 

rio·htncss)· tl1at thus<' \\'Ito ar(' not lor 11s JlllJSt he ag;1i11st us. Thus .-, 

the Indian statesman, i\:chn1, \\'a.~ uftcn dciJCllliHTd in some por-

tions of the American prn-; as a ( :oJIIJillJili~t sympathizer, despite 

the harsh rncasutTs he l1ad taken against C:ornnllltlists in India; 

and the nc·aticlll qf th<' l 'niL<·d :\rab Rc·pul>lic, not 11;1\·in~ been 

SJH>nsr>tTd l>y Britain c11· tiJ(' l~nitcd Starn. ,,·as ,,·idely reponed to 

l>e a (;qnJJJJlJnist-inspircd IJio\TIII('nt ratiH-r tl1an one hasccl on 

nafiqnalist :\ral> scntin1cnt and l1ostility to\,·ard Israel. Toward 
the sul>scn·icnt nations bordering tiJ(' So\ ict l'nion, the approach 

has sonJctimes se<'Jned far distant froJJJ n·ality .. \n1crican talk 

ai>Out "libnation" rang hollo\\' ind<'cd "·ll(·n l>lood flowed in the 

tragic slr<'els of Budapest in I!J:Ifi. In dir<'ct dealings with the So­

viet { 1nion, ho\\T\Tr, realism k1s taken first place.~ The road 

toward agt-c.:enJent between ri\·als \\'itl1 sucl1 conlliding aims as the 

t!S:\ and l he l:SSR is inn itably a long orH· and sometimes seems 
inlpossil>ly blocked. :\ nJUtiJal hope to a\'oid a nuclear war, how. 
ever, has led l>r>tll sid<'s occasionally to seck "acTOJllllloclation''­

some 1ninor policy modification designed to case cuncnt tension. 

The rclal ionsl1ip of tl1e United Stales to all other nations is 

significantly afkc:tcd by tl1e existence of the { 1nitcd N'ations and 

the cotlntry's c:onnnitnJcnts under the { 1 :\f Charter. :\!though most 

foreign policy is cmiHJdicd in "tlllilatcral" decisions or, at most, 

agreement among a few aJJies, the \Try cxistt'II<T of the llnitcd 

1\'ations provides opportunities for prc·paring· the way by public 

discussion and for subjecting· any policy to l10stilc criticism. The 
British, Frc:nciJ, and Israelis felt the illJpact of such hostile criti­

cism in the l'N when they started war aoainst Fg·)'pt in the fall 
,-, ' 

I Sornc of ottr allic·s haH' SCTll in ottr norn<·cognilion of China a 1\pical Ameri­
can acllterTrHc to a moral judgmenl in tlw face of r!'alilY. 

:.! 1·.\el! lhc Yalta agrl'ernent of 1!11:>, J><l\ing lhe "ay lor Russian donrin;ttion of 
east<·rn Etrn>pc, <.an he dassilicd as "rcalislic" ;ts il \\·as h;tsed on Slalin's promise 
ro fight Japan. 
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of I ~l:>(); and though the Russians, at about the same time, seemed 
less impressed by l' ;\ condemnation of their ruthlessness in Hun­
gary. the \'cry fact that the C0: .-\ssembly condemned it encour­
aged those "·ho put their faith, as "'oodrm\· \\'ilson did, in the 
e\-cntual ooocl influence of the "opinions of mankind" on inter-.-. 
national affairs. 

Tied in with diplomatic and military relationships are ceo­
nomic ones. Treaties of friendship may provide far less cement to 
bind nations tonethcr than trade ao-reements lowering: tariff \\·ails. 

;, L') L~ 

The fostering of ne\\. industry and more producti\'e agriculture 
in unclerde\·clopecl countries may win friends among the uncom­
mitted "neutrals"-at least both the Russians and the Americans 
seem to think so. Economic desires and ri\'alries underlay the old 
imperial wars of the nineteenth century, and, it would seem, the 
Japanese aggression o[ I ~)-11; cOin-ersely, economic ties or arrange­
ments designed to mitigate ri,·alries and satisfy needs are an im­
portant part of any design for peace. 

The making of foreign policy, then, today im·oh-cs both diplo­
matic and military decisions. both economic programs and appeals 
to principles and shared ideals. Its chief aspects since \\'oriel \\'ar 
II ma)· be briefl)' traced. lko·inninn· in 19·17. the !!0\"Crnment of b ~ ,, 

the United States acted on the assumption that the Soviet llnion 
was an agg ressi \'e pm\Tr bent on the acquisition of control o\'er 
territories beyond its borders and. e\-cntually, the "·hole world. 
It therefore adopted the policy of "containment." declaring its 
readiness to resist Communist aoo-ression an)•where in the \\·oriel. 

t"'t~ 

So in I~~ I H. \\·hen the western entrance to Berlin \\·as subjected to 
a ground blockade by the Communist rulers of East Germany, 
the l'nited States air force flew supplies to the beleaguered people 
of the city. and in I~)!')() President Truman ordered American 
forces into Korea within a few hours of recei\'ino· the news of a 

"' Communist invasion. After it \\·as pro\'ed that the Russians pos-
sessed nuclear bombs, the "containment" policy, of meeting e\'ery 
aggression with armed force, became increasingly dangerous. In 
I !l:i-1, Communist in vas ion of Indo-China evoked no effecti \'e 
American response; but ot herwisc Secretary Dulles persisted in 
proclaiming the country's readiness to fight. belie,·ing that a firm 
show of such readiness (as on the islands off the shore of China, 
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and in Lebanon to w l1 ic h troops \\TIT St'llt in I !1:"',~) would deter 
the agg-ressors. The chid clctt'ITl"llt, ho\\T\lT, ,,·as ckemed to be 
the power and detcnnination to drop nncll'ar IHilllbs on the en­
emy in case of war. 

In furtherance of the "containn1cnt .. policy. the l 'nited States 
entered into a series of trcatil"s ,,·ith non-ConJmunist countries. 
The most sig-nificant of th<'se was the :\"ort h .-\t latll ic Treaty of 
l~J1~. Today the :\'orth Atlantic: Trl'aty Organi;ation (NATO), 
consisting- of fifteen nations,:~ is in dkct an international military 
body, created to provide rcsi.,taJHT to any attack 11pon the territory 
of any of its members-or, to p11t it 1nore IJltlllllv. to try to defend 
western Europe ag-ainst the Russian armil's. Closn relationships 
with western European countries \\TIT also furthered by the :\far­
shall Plan of l!H7 and s11bsequent progTams for massi,·c American 
economic and military aid; later, considerable assistance, mostly 
economic, was furnished also to the so-ralll"cl "neutrals," the in­
dustrially underdeveloped countries, chid of which is India. 

Although the western allies were in general accord on defensive 
policies toward Russia, th cy tended to cl isagree on policies relating 
to the Far East and Ncar East. In l~).Jg the Communist Chinese, 
having driven the remnants of Chiang Kai-Shck's army to the 
island of Taiwan (Formosa), took full command of the mainland 
of China. Great Britain and others of America's allies gave formal 
recognition to the new regime. The United States not only rcfused 
to do so, but in the next decade earnestly considered the possibility 
of fighting the Red Chinese in Viet l\:am and on Quemoy and 
Matsu, islands only a few miles from the Chinese coast. \Vcstern 
European states111en were quietly but urgently opposed to taking 
these risks of all-out war. Conversely, the United States strongly 
and publicly opposed the attempted seizure, by force, of the Suez 
Canal in Ehrypt by the British and French in I 956. 

3 Dcl~ium, Canada, Denmark, FrarH.e, Ic-eland, ltalv, I .. uxemhurg, The Nether· 
lands, :--:orway, l'onugal, the l:nitecl Kingdom, the Ur;ited States, Greece, Turkey, 
!lncl \Vest Germany. Generally similar "muJual scnrrity" neaties, under which 
::ach country agrees 10 "act to meet _the CCIInnuJn clangl'r in accordance with its 
constitlltional processes," arc those wrth AusJralia and :--:ew Zealand (1952) and 
countries of South East Asia (SEATO, 19!1·1). A promise to "assist in meeting the 
attack" on a western hemisphere country is included in the Inter-American Treaty 
of Reciprocal Assistance (IS~;'l. 
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Crnwford in the Newark News 

The escape valve 

The Korean 'Var, the Suez crisis, and the status of Red China 
all involved the United Nations. American leadership brought 
UN forces to the defense of Korea. An unusual combination of 
American and Russian opposition halted the Anglo-French in­
vasion of Egypt. (To be sure, unilateral threats from either or both 
countries might have stopped it, but the fact was that the UN 
provided the sounding board for the opposition and the machin­
ery-a small international "police force"-for keeping the peace.) 
The question of the admission of Red China to the UN was tied 
up with American nonrecognition, the United States insisting that 
Chiang's government on Taiwan was still the government of China 
and so was still entitled to the council seat allotted to "China" by 
the United Nations Charter. Thus the UN is a forum for the ex­
pression of both agreement and disagreement. Lacking power in 
the ordinary sense, it represents an ideal and carries influence; 
and its operating affiliates, such as the 'Vorld Health Organization 
and the International Labor Organization, make it a living reality 
in widely dispersed parts of the world. Although American policy 
is certainly not dictated by the UN, and often seems to be formu­
lated with little regard for that body, the United Nations as an 
organization provides a part of the institutional framework within 
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which almost e\Try nation's foreign policy. i111 luding our own, is 
made. 

THE MAKING OF FOREIGN POLICY 

The main primary parlicipants in foreign policy formulation 
are, on the diplomatic: sick, the lkpartlllelll of State, on the mili­
tary the lkpartllH'nt of Ddeme and the .Joint Chids of Staff. and 
on the economic the Treasury lkparllllt'nl and. again. the De­
partment of State. Policy coordination is sought through the Na­
tional Security Council in the Exec:uti\'c Oflice of the President. 
The final responsibility rests on the shoulders of the President, 
who in some instances may or must. share it \\"ith Congress: as we 
saw when we c:onsider<'cl the presich-ncy in C:haptn I !'i, Congress 
has infhJt·nc:e on foreig-n policy, but in this field the President, 
al1hough not supreme, is usually more influential than in any 
other. 

The President and the National Security Coundl 

Historically Presidents ha,·e relied on their SnTetaries of State 
to handle quest ions of policy in internal ional rl'lations or ha,·e 
stepped in, as \\'ilson and F. D. Rooscn·lt did, and done the job 
themselves. B11t th<' change in the nature of foreign policy-making 
-the significance of trade and lTOiloJnic: aiel programs, and par­
ticularly the impossibility of tn:ating diplomatic and military 
decisions as if they had no bearing on each ol hcr-\\"as reflected in 

the l':ational Security Act passed by Congress in I !J.li. Under this 
statute was established the 1\:ational Security Council, headed by 
the President and including the Vice-President, the Secretaries of 
State and Defense, the director of the Office of Civil and Defense 

Mobilization, and such agency heads as the President may appoint 
to it or invite to attend the meetings. Amo1w the lattn, in ren·ular 

n ~ 

attendance have been the chairmen of the .Joint Chiefs of Staff 
and the Atomic Energy Commission, the Secretary of the Treasury, 

the Director of the Budg-et, and the Director of the Central Intel­
ligence Agency, a highly secret organization which, administra­
tively, is under the :'\SC. The council has a full-time executive 

secretary and a planning board whose function is to clarify issues 
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and present possible alternative courses of action to the council 
for its consideration. Also under the council is its Operations Co­
ordinating Board, responsible for seeing to it that the policies 
agreed upon are implemented. Actually the NSC is more of an 
advisory body than a decision-making or operating one, although 
the President can. if he \\·ishes. accept its recommendations. \Vhen 
the latter arc unanimous. he is of course tempted to do so-though 
the \Try fact that the :\SC is a representative council whose mem­
bers speak for difl'ercnt agencies and vie"·points makes it likely 
that any unanimous recommendation will be an imprecise com­
promise:' \\'hen the agencies represented on the NSC persist in 
their clillcrences, the President must choose between their views 
(not necessarily on the basis of whose plan gets the most votes at 
the council's session), or postpone making any decision. 

The NSC's chief value lies, probably, in its functioning as a 
forum for responsible discussion and a clearinghouse of ideas. (Its 
subordinate agency, the CIA, is likewise a clearinghouse for all 
the "intelligence" gathered by not only its own operatives but 
those of other agencies.) It brings together spokesmen for the 
diplomatic and military viewpoints. Under President Eisenhower, 
furthermore, most council discussions have taken place with the 
Director of the Budget participating, and with the effect of every 
proposal on the budget a subject for consideration. Some critics 
of the N SC profess alarm at the intrusion of the military in a 
policy-making body. They see this as a dangerous compromise of 
the principle of ci,·ilian control and would prefer to think of the 
armed services solely as operating units, ready to implement what­
ever policies the President and his civilian advisers agree upon. 
Other critics complain that NSC deliberations are conducted with 
a constant awareness of the budgetary implications of foreign and 
military policies; such policies, they say, should be made to meet 
the demands of national security and the budget altered to fit 
them rather than the other way around. Defenders of the NSC 
system reply that in a dynamic age when the course of diplomacy 
is inevitably shaped by swiftly changing factors of military capa­
bility, the pooling of diplomatic and military knowledge must be 

4 Sec Hans .J. :\lorgcnthau, "Can \\'c Emrusl Defense to a Committee?" New 
l'orh Timf·s Magn:ine, .June 7, 1959, p. 9. 
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a prerequisite to policy-makin~. Some of tlu:n_' helie\·e, too, that 
the nation's ecouoruic strenglh is al lcas1 parrrally dependent on 
whether the budget is balanced awl lhat buclge1ary limits should 
therefore he recogu izccl by 1 he pol icy-makers. In any event, the 
ultimale responsibili1y is I he President's. I k can decide whether 
to give first place to mili1a1·y aucl budgcrary ,-iewpoints or not­
althoug-h, as we shall see, his dccisious may occasionally be modi­
fied by Congress. 

Ac:tually, accC"piC"d 1 radii iou impels most Prcsickllls to look first 
and foremost, for advice 011 foreigu policy queslions, not to the 
Defense Deparlmcnt or I he .Joint Chiefs of S1alf or I he director of 
the budget, hut to the Secretary of Slate. This has been true even 
since the creatiou of the National Security Council. President 
Truman put great 1 rust iu Secretary Dean Acheson, and President 
Eisenhower obviously relied heavily on Secretary John Foster 
Dulles. Even when Secrelary Dulles was at rhe height of his great 
influence, to be sure, !he President lislened carefully to financial 
advisers who urged reduced expendirurcs-but this did not neces­
sarily imply that there was any conflict between them and Dulles, 
who seemed ready to tailor his policies to their budgetary wishes. 
Sometimes Presidents in the past have paid comparatively little 
attention to State Departmem advice; \Vilson and F. D. Roosevelt 
each acted, so it was often said, as "his own secretary of state." 
But the complications of the modern age make considerable presi­
dential reliance on the State Department a necessity. 

The State Department 

In most countries there is a "Ministry of Foreign Affairs." The 
American equivalent is the Department of State. To be sure, the 
statute of I 789 which originated the position of Secretary of State 
said nothing about his acting as "foreign minister"; it simply 
charged him to assist the President in any manner that the latter 
directed. From that vague beg-inning has grown an agency, under 
the Secretary's direction, which not only finds facts and formulates 
policy but conducts operations, too, especially in the running of 
"overseas missiom" in which diplomatic, military, and economic 
policies are implcmcnlcd. 

PoLICY-MAKI:--:c; .. \cr ually, as we have seen, the ultimate respon-
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sibility for foreign policy rests with the President and to some 
extent with Congress, but as an informed adviser the Secretary 
of State has great influence on its formation. He, in turn, must 
count on subordinate agencies within his own department for 
information and ad\'ice. Available to him are high officials-for 
example, the undersecretary, the counselor of the department, 
the undersecretaries for political and economic affairs-and 
bureaus headed by assistant secretaries. Four of these bureaus are 
established along geographical lines, dealing with the problems 
of four different parts of the world; a fifth concerns itself with 
the United Nations. In addition, there is an assistant secretary for 
policy-planning who heads a coordinating research group which 
at times in the recent past has had considerable impact. The 
theory of the policy of "containment" of Communist power, a 
fundamental in all our international dealings throughout the 
1950's, was first publicly set forth in 1947 by the then head of 
the policy-planning stafi, George Kennan. 

All of these oflicials, including the "desk men" in the various 
bureaus, tend to acquire detailed and expert knowledge of the 
particular subjects or countries in their special charge. As experts 
they often become effective advocates of particular policy pro­
posals. A major task at the higher levels of the department, there­
fore, is that of settling interbureau differences. Fortunately this 
does not require constant compromise to keep peace among the 
bureaus, for almost all of the responsible officers are career men, 
unlikely to resign even though their views are rejected. Rather, 
what the Secretary and his top assistants often have to do is to 
choose promptly and decisively between different recommenda­
tions-and to make sure that their decisions are consistent with 
each other, so that the United States will not, for instance, simul­
taneously support the conflicting claims of two rival nations. 

Two erstwhile independent operating agencies, which in the 
1950's were brought under the Secretary of State's control in 
matters of policy, play some part in policy formation despite 
their "operating" status. One of these, the United States Informa­
tion Agency, broadcasts by radio all over the world. It is required 
to adhere to the policy "line" laid down by the Secretary, but 
sometimes unexpected events occur justifying comment by the 
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USIA, "·here no c)e;Jr policy h;J~ lwcn decided. In such instances 
the USIA, if unable to obt;Jin a clear dircctin· from the dq~art­
mcnl, may occ;Jsionally t·stahlislr a "line" by it~clf-thoug-h smce 
congressional critici-;JJr of the "\'oin· of :\JJH'Iica" _cost the agen_cy 
its former complete indqwndcJJcc, tire l'SI:\ iJJclllles to eXei"CISC 
great caution. The second is the International Cooperation Ad­
ministration, in charge of fon·ign tTorrorllic assistance programs. 
Though adrninistrati\·ely a pan of the State Ikpanment since 
EJ55, the ICA is scrni-autonomous, r<:purting only to tht: Secretary 
and often, with Iris approval, pn·scnting irs own cast: to Congress; 
its director is not only the chid" of an operating agency, but a 
policy adviser to tlrt: St:crcrary. 

Policy rec:ommendat ions, at every kH·I. are based on a variety 
of factors. First, as \\'C ha\·t: sct:n, is kncm·lt-dgt: of the facts­
knowledge acquired, in consickrahlc part, from the reports of 
State Department diplomats and otht:r opnatives in foreign lands. 
Second arc Amt:rican UJIJIIllitments to other go\-crnments, through 
formal treaties, informal turderstandings, am! membership in the 
United Nations; once any policy's succt:ss dcpcnds on the con­
tinuino ;wrcement of somt: other country or the latter's confidence ,..., ,..., 

in tire United States, later policies must not lightly cancel that 
agree!IJetH or destroy that confidence. Foreign gu\"l'I"Itlllents' opin­
ions and probable react ions are therefore important factors in 
sir aping American pol icy. American public opinion itself is a 
significant factor, too, though it \\'otlld bt: a mistake to suppose 
that tire State Department is S\\'ayed by e\·ery fluCLuat ion of view­
point indicated l>y a sample poll. The departmcllt's public affairs 
bureau docs put an ear to the ground occasionally, hopi11g to hear 
\vhat the "informed" public is saying, but its more important 
function is to increase the size of that public by an educational 
or public relations program. It is public opinion, informed or un­
informed, spontaneous or guided by interest groups, as reflected 
in Congress that has a real impact on the State Department, for 
although the discretion of the President and his advisers is broader 
in the field of foreign affairs than anywhere else, still the success 
of many a policy depends on congressional approval. The- depart­
ment's Oflice of Co11gressional Relations is therefore an important 
one, although far less important than the impact which the Secre-
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tary of State himself makes on the relevant committees of Con­
gress. 

0PERATio:--:s. The department's implementation of foreign 
policy takes place mainly in "m·erseas missions" in every section 
of the globe!• In about three-quarters of the countries to which 
these missions arc sent, the chief of mission holds the rank of 
am hassador; in the rest, that of minister. Attached to the mission 
arc Foreign Service onicet·s of the State Department, staffing its 
political, economic and cultural sections. Also under the direction 
of its chief, though hired and assigned by other departments, are 
staff personnel representing the Defense Department and, in many 
places, the Departments of Labor and Agriculttue. 

Under the Constitution, ambassadors are the pet·sonal represent­
atives of the President of the United States.6 1\Jany of them, 
through much of our history, were selected for reasons only t·e­
motcly connected with diplomatic experience or skill. Rich men 
who contributed heavily to a winning presidential campaign were 
often rewarded with major ambassadorships; minor ones fre­
quently went to smaller contributors or temporarily unemployed 
party politicians. Occasionally, still, the desire to reward party 
service obviously plays some part in their selection, but the cnt­
cial nature of international relations has increasingly made some 
special knowledge or skill a prerequisite for an ambassadorial 
post. As ambassadors have to entertain on a scale which often far 
transcends the appropriations for that purpose, independent 
wealth remains a gTeat asset to anyone who desires an ambassador­
ship, and party regularity is an asset too. Since 'Vorld 'Var II, 
hm,·ever, more and more embassies have been headed by the 
State Department's own career diplomats, men '\"110 began as 
--------·-----

:; One operatin~ function performed in Washington is the issuance of pass­
pons 10 American citiLCns wishing to travel abroad. Policies sometimes prescribed 
hy the Secretary, so~uetimes ldt largely to the director of the Passport Division, 
have Jed 10 the dc111al of passporrs to numerous people, and the frequent refusal 
to pcn.nit Americans 10 travel in China. Arbitrary denials of passports, without 
a heanng ami a statement of reasons fm· the denial, have been held unconstitu· 
tiona] by the Supreme Court. 

.oF. D. Roosevelt was roundly niticized for referring, in a campaign speech, 
to 'my ambassador ... Joe Kennedy." His critics claimed that he should have said 
··our·· amhassaclm· or "'the l'nited States ambassador:· 



646 I The Government in Action 

lowly Foreign Scn·icc rdlice 1 s and worked Uln,·ards toward an 
aJnhassadorial cliinax. 

'I"he dcpartnJcnt's c;11 clT sc·J\·ice itself has undergone a trans­
fonnation within thc last decade. Formerly there was a sharp 
distinction bctwc:cn its Fon·ig11 Scn·ic c a11d its \\'ashington-based 
civil servants. 'I"hc i11c:rcasc ill on~rseas acti\·ity after \Vorld 
\Var II, howcvcr, lno1 1ght ma11y of thc ci\·il sen·ants into foreign 
capitals. 'They worked alongside of the Foreign Service officers, 
hut were go\·erllcd by dilfe1-cnt rules of recruitment and tenure 
and salary scalcs. · 1·1,c n·sult ing frict io11 caused Secretary Dulles 
to appoint a Public: CommittC'c 011 Person11cl. headed by former 
President I Ienry .\J. \Vristoll of Brow11 { !nin~rsity. The \Vriston 
report 7 lcd to the gradual i11tcgration of clcpartmcnt personnel 
into a unified Forcign Scn·icc and to a drastic change in the 
111ethods of recruiting new employees. 'J.hc requirement of long 
specialized training, IHT\·iously IHT<:ssary for admission to the 
Foreign Service, was discarded. 1\:ow, once or twice each year, 
able college students arc invited lo apply and to take general 
exarninations which cover a wide field of knowledge, although 
they usually ernphasize history, politics, and economics somewhat 
more than other subjects. 'I'he examinations arc hard, but re­
quire no special "cran1" courses; and although mastery of a 
foreign language is essential to a pennancnt diplomatic career, 
the applicant who passes the rest of the examination may be 
qualified for work in the department 011 a probationary basis, 
without meeting tl1e la11guage rcquircmellt until later. 

Even at comparatively humble levels, the job of representing 
the United States abroad is an exacting one. Day by day, it may 
run the gamut frorn property managemcn t (buying a new desk for 
the counselor of embassy's secretary) to freeing American goods 
from the clutches of a mistaken customs oflicct·, to interceding 
with the local authorities on behalf of an overstimulated Ameri­
can tourist. It n1ay consist of making arrangements for the dis­
tribution of medicine to village clinics or demonstrating new 
machinery to farmers. Always it includes two things: the assimila­
tion of information (all Foreign Service officers are, quite openly, 

7 Toward a Slro11f.!.Cr Foreig11 Service (\Vashington, D.C.: Government Printing 
Oflicc, 195·1). 
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the "eyes and cars" of their country) and the representation of 
the United States, for people tend to judge America by the 
Americans they come to meet and know. 

At the higher levels, the groundwork for major diplomatic 
achievements is often laid by conferences between the ambassador 
and the foreign minister of the country to which he is accredited. 
Ordinarily, of course, these exploratory conversations are set in 
motion by policy decisions at the highest level of all, that of the 
Secretary of State or the President back in 'Vashington. The am­
bassador is carrying out their directives. In recent years, in 
contrast to the past, the Secretary of State and the President them­
selves have frequently engaged in face-to-face negotiations with 
their foreign counterparts, traveling thousands of miles to do so. 
Times have changed indeed. l\Iany Americans professed to be 
horrified when President '\Tilson sailed to attend the peace con­
ference at Paris in 1918, but few if any were disturbed by Presi­
dent Eisenhower's airplane journeys to Europe and Asia forty-one 
years later. The man who largely guided American foreig11 policy 
for the first six years of ~Ir. Eisenhower's presidency, Secretary 
Dulles, relied heavily on personal contacts with foreign officials 
and was constantly on the move from one capital to another. 

The Department of Defense 

There was once a time when decisions to strengthen the armed 
forces of the United States could be made by civilians who were 
not experts in shipbuilding or the manufacture of explosives. A 
battleship was a battleship, a cannonball was a cannonball. If the 
President, acting on the advice of the diplomats, urged Congress 
to appropriate more money for the navy, there was little need to 
worry about the possibilities of building new ships or to ask naval 
experts about their future usefulness. If such ships were useful 
now, new ones like them could be built readily and would be use­
ful five or ten years hence. Changes in the arts of war came slowly. 

Today, in contrast, only experts know-and sometimes they can 
merely guess-whether new instruments of war or defense can 
be built at all. Only they can know, or reasonably guess, whether 
proposed weapons will be obsolete as soon as they are manufac­
tured. And only they can predict with authority the effectiveness 
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or ckstruct in: po\\'er 1Jf weapons in cxistciHT or on the drawing 
boards .. l.hcsc CXJJCrts arc Slllllcti 111cs found in coqJoratt: research 

departments IJr unin:r..,itics: occasionally they arc free-lance 
writers or e\·cn c:ongrnslncn: IHll their inlluctHT is likely to be 

greatest if they an: conncnccl \,·it h ollicial agencies charg-ed with 
responsihiliti<:s for national dcit'IJ.'>C-thc .\to111ic F.nngy Commis­
sion and, cspcc:ially, the armed sen·iccs linked together in the 

country's tnilitary estahlish1ncnt !Jy tl1c lkp;rrtlllellt of Defense. 
That ckpann1crn's home, the !Jugc IHiilding on the \'irginia side 
o( the P(Jtomac: Rin-r krrown as the l'l·ntagon. is a center of in­

fltH:nc<: on forei;1,n policy IHTausc foreign policy is shaped in part 
by military power, and thc Pentagon pnl\ ides the informed esti­
mates of the cxtctll. ancl quality of Allll'l"ic;ul military power in a 
world of swift tcclmological change. 

PoucY-l\IAKJ:-.;c;. Dclcn:-.e officials arc influential not only be­
cause they arc assumed to know how dl"ectin· existing weapons 
arc and future ones may he, but abo b(T:tllsc they arc judges of 
the military potential of other natiom. KtHJwledge of foreign ann­

aments is acquired by ci,·ilian agen( it·s, csp(·< ially the CIA, as well 

as by the intelli;_!,cnce units of the arlllcd sn,·in·s, hut the armed 

services and tl1e top Ddcnst: Department ollicials usc that knowl-
cd"t' ·1s · 1 · 1· · · · · 

. ..., • · .1 Jasts (J nr!lttary pla11JJ111g. St1cl 1 111 ilitary plannrng seems, 
today in ext r· .. 1 1 1· 1· I · 1 · 1· · ·t· ·r • · rc.r J c ro111 < rp rnnat 1c p a 1111111 g·. ·or 111s .mce, 1 

the Pcnt·ro 1 1 1 · · · "IJ · . '.~on n·port<·c t 1at IH'\\' 1osrrlc installatwns 111 '-llrt-
tanra " tine t · \ · · 1 · · · I I I " . • a c·n11rg : IJJ<Trcan a1r >aws Ill I urkC'V. cotr < >e neu-
tralized'' 1 1 · · 1 · : 1 · · · on Y JY accptli"IJJg nc\\' Jascs Ill :\ll>an1a an( C<jlii)>J>Illo' 
thell1 with I . . ., I . "' 
1 new y 111\Clltcd 1111ssr c·s, I IC diplo111atic qucstiOil would 
)C whether to 111ake a dcal \\·ith Connnunist-oricntcd :\lbania in 

order to "et tl I . I . . . I . · .-., · 1e >ascs 111 t 1at uHtlltry. i\lerely hy IIIStStlllg on t1e 
1111 port ·u . 1. . 

' l< c o protecting the bases in Turkey. air Ioree generals 
Would t . .· 1. . 

. (J so111e degree Infltrcncc the decision about dca mg wah 
Albania. 

I\:ot ·th · . 1· .,. . · · · '. \ays, o course, tnttst 1111 Itary cst 1mates of lorc1gn power 
or, ))artintl·r I 1· · · · 1 · · I . . · r y, orctgn tntenuons )C accepted; Jl t 1cy were, our 
tntcrnauonal 1 · · 1 1 · · 1 d . re at1ons 1111g 1t )C guided wholly by geneta s an 
admirals. A great general, Douglas MacArthur, inconectly esti­

r~atecl both the reaction and the power of the Chinese Commu­
nists when late in 1 ~l:JO he pushed through North Korea to the 
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border uf China, confident that the Chinese would not fight or, 
if they did, would make an unimpressive showing. Chinese sol­
diers promptly poured across the Yalu River and forced l\IacAr­
thur to retreat southward. Generals and admirals ha\·e their 
opinions, naturally, on such questions as the Soviet Union's ca­
pacity to destroy European and American cities and the possibility 
of usin!2; nuclear weapons in isolated "limited" wars without start­
in!2; a !2;lobal confla!2;ration. Trained to ,\·in wars, they may feel 
strong-ly, too, that in any conflict every effort must be made to 
achieve total victory. Thus l\IacArthur, pushed back by the Chi­
nese in Korea. m·!2;ecl the bombing of Chinese bases in China; and 
in I~)!)!) the chairman of the Joint Chiefs of Staff, Admiral Rad­
ford. was reported to favor an all-out nuclear attack on Commu­
nist forces besieging Dien Bien Phu in what was then still French 
Indo-China. \Vhat these military leaders saw as questions of mili­
tary policy, however, were recognized by others as matters of for­
eign policy. An attack on bases within China, President Truman 
and Secretary of State Acheson believed, 'rould not only increase 
the dilliculty of keeping the Korean \Var from becoming a world 
war, but might cost us the support of our Atlantic allies, especially 
Great Britain. Nuclear war in Indo-China was ruled out by Presi­
dent Eisenhower for similar reasons. The fact remains that mili­
tary leaders in proposing military policies thereby intervene in 
the making of foreign policy, and although their views do not 
necessarily pre\·ail, they arc given respectful consideration. 

Respect for their opinions is often particularly evident in Con­
gress. The Pentagon has established a close working relationship 
with the congTessional standing committees on the armed services, 
especially the House committee long headed by Representative 
Carl Vinson of Georgia, and the policy views of generals and ad­
mirals arc often reHected in congTessional debates. \Vhen Presi­
dent Truman dismissed General MacArthur from his command 
in 1951, Congress reacted by inviting the General to address a 
special joint session of the House and Senate. Congressmen habit­
ually show deep respect for the uniform 8 and a readiness to accept 

s It is noteworthy that the Senate's censure of one of its own members, Joseph 
McCarthy, took place not as a result of his many irresponsible denunciations of 
ci,·ilians, including State Department officials, but only after he had publicly 
insulted a general of the U.S. army. 
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without mtiC 11 qttl''>ti 1 , 11 lti;.!,h oflicns' estimates of tlH·.mili_tary (and 
hence, to a considt·r;JI,k rll'grel'. the internaticmal) srtuatwn .. 

If army, na\·y, and air fotcc !cadets spoke \\·ith a sing-le \'Oice, 
their it 11 pact 011 policy-making both in the cxt·ctttin· branch and 
in Congress might lJe greater than it is. Ri\alry l_Jt:tw~en .. tl~e 
services, however, persists, despite tlH·ir alleged "umficauon _m 
the DC'partment of I>dense. The essential qttestion upon winch 
they di\'icle is: what kind of war to prepare for? In approaching 
that isst)(:, each sen·in.: tends to assume a position like that of a 
private interest group in similar circumstances-each often appears 
to be convinced that the national security can best he protected 
by its ltolcling the predOJJJinant place in the system of national 
defense. It. tnay be argued tltat all ;_!,rear \\·ars in the past have 
been decicl<:d, in the last analysis, by tl1e foot soldiers, and any 
future wars will likewise he won by them. Or that airplane carriers 
and nuclear sulmtarines are the \'ita! instruments of successful 
modern warfare. Or that land-based aircraft, capable of dropping 
nuclear bombs, will determine the fate of the world. So run the 
conflicting claims. l'\oticc how closely they arc connected with 
basic foreign policy questions. For example, the army's readiness 
to fight a small "brushfire" war in some remote area might lead 
to a decision to promote and protect American or anti-Communist 
Interests in that area, on the assumption that the war could re­
main limited in scope. On the other hand, the assumption that 
'~·ars cannot be limited hut n11tst he prevented by threats of "mas­
SI_ve retaliation" in the form of nuclear bombing of large cities 
gives first importance to the Strategic Air Command. Each service 
tc_nds to favor that policy which depends primarily on the strength 
of 1 hat service. And each, foreseeing the eventual predominance 
ol the intercontinental ballistic missile as the ultimate weapon, 
has sought zealously for control of ICBJ\I development. 

0PERATIO:'\s. The administration of programs providing mili­
tary aid to foreign countries is the responsibility of the Secretary 
of Defense and his assistant secretary for international security af­
fairs. In addition to supplying material, 1 he services have con­
ducted "training missions" to acquaint some foreign forces with 
the uses of new weapons. Aside from the direct assignment of 
American men, ships, planes, and guns to overseas duty-such as 
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the protective forces in Korea and the air bases in the southwest 
Pacific area-the chief involvement of United States forces with 
foreign operations is their participation in the NATO military 
establishment, under the command of NATO's Supreme Head­
quarters in Paris. Though a civilian council has ultimate author­
ity over the disposition of NATO's forces, active direction is 
centered in the Supreme Headquarters. NATO's top command 
post has been held by a series of American generals, one of whom 
left that position to run successfully for the presidency of the 
United St:ltes. 

To operate, the military establishment must have men. For 
manpower the armed services have depended largely on the draft 
or selective sen·icc system. The Selective Service Act of 1940 insti­
tuted the first peacetime draft in American history; and after 
\Vorld \Var II, though the size of the forces was drastically re­
duced for a time, that system was continued. Officers are trained 
at the service academics at \Vest Point, Annapolis, and Colorado 
Springs (the traditional Army-Navy football rivalry has often been 
cited, without convincing proof, as a reason why unification of 
the services is difficult) or come up from the ranks of enlisted 
men. A vigorously sponsored college training program has cre­
ated a reserve officers' corps; over 300,000 college students were 
enrolled in the ROTC in 1959, of whom, on the basis of past 
experience, about 80,000 seemed likely to remain in the reserve 
beyond the required period of service. 

To a degree unparalleled in any other part of the executive 
branch, the Pentagon engages in a massive public relations pro­
gram. This includes not only its own motion picture studio but 
extensive cooperation with private motion picture producers; 
television shows, many of which are donated by stations as "pub­
lic service" programs; assistance in the preparation of books and 
magazine articles and promotion in placing them with publishers; 
and the furnishing of speakers and exhibits to grace all manner of 
affairs, from patriotic observances to county fairs, all over the 
country. Furthermore, in recent years colleges and universities 
have come to count on the Defense Department and the AEC, to­
gether, for hundreds of millions of dollars' worth of research con­
tracts. These contracts are for needed research, but they also 
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spread the Pentagon's influence. ( >bviously the Ddcns~ Dcp~r~­
ment considers public mulerstanding and approval of Its actin-

ties as a matter of great importance. 
It is imponant betau~e. among other thinu;s. ddcnse takes a 

huge bite out of !lw taxpayer's dollar. The maintenance and 
strengthening of the armed Iones. in tl1c tnantHT in which their 
commanders dee!ll twn·ssary. requires la,·cnabk action by Con­
gress in passing appropriation acts. ;\;IJt ahvays. to lJe sure. do the 
military leaders win the s1 1ppCJI1 ol the cxecuti,·e ollicials who 
frallle the cni;.!,in;d lHHigct lor slllllllission to Cong-ress. Thus. 
shortly bdore I he Korean \Var, budget requests \\'l'l'C cut sharply 
by President Truman's Secretary of Defense, Louis Johnson. In 
1 ~J5:~ President Eisenhower and Secretary ( :harle::s F. \Vilson, 
urged on by the Secretary of the Treasury. (;corge llumphrcy. 
sought "more bang lor a btl< k .. -tlwy insisted on reduced bnd!-{­
etary requests. In l~J!J!J the sen·ice chids publi1 ly objected to the 
President's budget recommendations. Their object ions \\"l'l'l' nu­
merous and detailed; an example is army (;eneral :\Iaxwell D. 
Taylor's comment: "i\o funds are pro\'idcd to initiate production 
of tactical equipment and fanti-missikJmissilcs. ~Iy n·scn·ation in 
this area arises from thc unopposed ICB:\1 threat and my convic­
tion that the importance of obtaining this unique anti-missile 
wcapon at the earliest possible date out\\·eighs the possible finan­
cial risks inherent in initiating sclc:nive production now." The 
c:ardul cultivation of congressional support and the Pentagon's 
public relations programs mean that the budget battle docs not 
necessarily end with exccutin~ decisions. The scn·iccs have on oc­
casion gained from CongTl'SS what the Secretary of Ddcnsc, the 
budget director, and the President ha\'e agreed should not be 

given them. 
Civilian reluctance to go along with every budget request does 

not imply lack of concern lor national cldensc. It may reflect a 
judgment tl1at the particular arms requested ,,·on't work, or will 
take too long to produce, or would be incomistcnt with over-all 
foreign policy. But it may and docs also 1esttlt from a weighing 
of priorities. This is made olJ\ious by Ccncral Taylor's comment, 
"'·hen he indicated that the civilian executin·s· failure to recom­
mend appropriations lor an anti-missile missile was based on "pus-
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sible financial risks." In other words, the President and his 
ach·isers had to balance the probabilities of the need for and suc­
cess of the missile against their com·iction that the soundness of 
the national cTonomy required cutting expenditures and balanc­
ing the budget. Thus economic considerations may profoundly 
affect the st rcngt h :mel operations of the Department of Defense. 
Questions nf economic policy, indeed, arc invoh·ecl not only in 
armament decisions hut in the whole complex structure of our in­
ternational relations. 

Economic I>oJicy 

The impact of economic considerations is felt not only in de­
tcnnining- the size and quality of a defense progTam but also in 
direct dealings "·ith other countries. The American position in 
rclat ion to the rest of the world is greatly affected by the status 
of international trade and the economic assistance offered by the 
United States. 

TilE TARIFF. In foreign trade, as we have seen, the United 
States was for more than a century concerned primarily with the 
protection of domestic industrial producers. Foreign imports 
which might otherwise ha\"c competed with American products 
were subjected to customs duties. often hca\'Y enough to make 
their imponation unprofitable. As American enterprise gTew, 
hnwe\'LT, American producers sought foreign markets. Trade is 
a two-\\'ay street; if you want people to buy your products, you 
must be willing to buy theirs. The high tariff walls erected after 
vVorld \\'ar I \\'ere. therefore, charged with drying up American 
markets abroad and took some of the blame for the depression. 
In I ~~~·I Amnican trade policy changed direction, the Trade 
AgnTments An (renewed c\·ery few years since) leading to execu­
tive ag-reements with other countries to reduce tariffs and promote 
trade. This was a program of "bilateral" bargaining, with one 
country at a time. The economic interdependence of much of the 
world made it hard for such bilateral arrangements to achieve 
much, though they were a step in the direction of more interna­
tional exchange of goods. After \Vorld \Var II, the United States 
joined in an effort to foster multinational trade agreements, 
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among se\·eral nat ion-;, 1 l1rough pall icipat ion in I he I hirty-five na­
ticm General Agrcellll'lll 011 Tariffs a11cl Trade (< ;,.\TT) of 19-!7. 
GATT was lillie more rha11 all illclication of n·adiness to reduce 
tariffs; it did not actually lo\\'er them. IL did, howcn'l', impose on 
the signatory nations an obligation to rdrain from sudden and 
arbitrary tariff' inn(_'ascs. 

As a huge "free trade" area itself (1Tn1en1ber that the Constitu­
tion for·bids any state to impose a taritr agaimt goods brought in 
from another state) 1 l1e L'nitcd State<; has 11aturally \·icwed sympa­
thetically the cfforrs to create something approaching a similar 
free-trade area embracing the countries of \\'t'stcrn Europe. How­
ever, as British interests have remained dubious about the estab-
1 ish men t of a European "common market," or even hostile toward 
it, American encourag-ement has been cautiously limited. Mean­
while, however, after twenty years of the Reciprocal Trade Act, 
the old spirit of protectionism appeared to be rejm'l'nated in the 
United States during the I !J!iO's. The President's discretion under 
that statute was limited by amendments which pointed invariably 
in the direction of higher tariff's. The trend disturbed those who 
saw in freer trade among- nations a way to satisfy the basic wants 
of all peoples and thus to relieve economic t(.'nsions that may lead 
to demands for more territory and so to war. 

Eco:-.:o.:\IJC AssJSTA:"CE. Upon the establishment of the United 
Nations, the United States became an a<:ti\·e participant in two of 
its agencies which afl'ect economic stability and growth in much 
of the world, the International i\Jonetary Fund and the Interna­
tional Bank for Reconstruction and Development. But one of the 
rnost dramatic and effective foreign economic programs was set in 
motion by the United Stales alone, outside of the United Nations. 

This was the plan proposed on June 5, 1 !H7, hy Secretary of State 
George C. Marshall and approved by Congress in the following 
year. It called for massive American loans and grants to nations 
devastated by war and lacking the capital with which to restore a 
fully productive economy. Marshall's recommendation reflected 
a basic foreign policy decision: namely, that the United States 
\\'ould have to bring swift and SIJb.o;t,..·:mti2 l hdp if. several western 
European countries were to be saved hom Communist domina-
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tion.0 In effect, it implemented the "containment" policy. Eco­
nomic assistance \\·ent to Great Britain and western European 
nations (including, by additions to the program in 1949 and 1950, 
\Vest Germany and Austria) and to Greece and Turkey,10 and, 
later, Korea, Southeast Asia and the Philippines. The program of 
economic aid has continued to be a cornerstone of modern Amer­
ican foreign policy. 

In "point four" of his inaugural address in January, 1949, Pres­
ident Truman called for a "bold new program ... for the im­
provement and growth of underdeveloped countries ... to stir 
the peoples of the world into triumphant action, not only against 
their human oppressors, but against their ancient enemies-hun­
ger, misery, and despair." Although the humanitarian emphasis 
of this appeal stirred many imaginations, it had less effect on Con­
gress than did the more direct anti-Communist aspect of the l\Iar­
shall Plan.U The "bold" program was whittled down to one of 
piecemeal aiel and substantial support for the technical assistance 
operations of the United Nations. In 1957, however, Congress es­
tablished a Development Loan Fund for the making of "soft" 
loans, repayable in the currency of the borrower, to spur economic 
growth in underdeveloped countries. 

One form of American economic aid antedated the Marshall 
Plan by many years. This consists of the lending operations of the 
Export-Import Bank, a federal agency established in 1934. The 
bank operates on a business basis, extending international credits 
which have made possible the development of steel mills, indus­
trial plants, irrigation projects, and other public works in foreign 
countries. Its loans are "hard"-repayable in American dollars­
and are made on the condition that the equipment required must 
be obtained in the United States. This condition may have much 

!l Poverty and discontent had made Communist parties !n ~ranee and especially 
Italy strong contenders for political power in those countnes m 19·17 and 1948. 

10 l\fr. Truman asked Congress for $·100,000,000 for Greece and Turkey in 
March, 1947, at the same time that he proclaimed the "Truman Doctrine" of con. 
tainment. 

11 As originally proposed by Secretary 1\larshall, l\larshall Plan aid would have 
been offered to all the wartime allies. ny the time Congress made the Marshall 
Plan effective by passing the Forei~n Assistance Act of 1948, however, the Soviet 
Union had announced that it would reject the offer and caused its satellite 
nations to do likewise. 



656 I The Government in Action 

to do \\'ith the cas(' 11.itiJ 11 J,ic h tiJ(' J,;IIJk ,L\l'h "'appropriations 
I. (' · 1 . 11 ,,·11 c """Jt·.,,j"'l'll lnnlc o\·er J'CJIII ,OIJgress, Ill c CJIIII';hl ICJ I ll' .Ill ' .., ' ' 
International Coopnatioll .-\d 111 j11 j.,rraticnJ ;'l'l'lopri;llion hills. In 

its first tl\'c·nty-lil·e years of cxistt·JJc t·. tiJC' 1-xpoll-lmport Bank 
attthoritcd ~0111 e SIO,OOO.IHHJ,OOO inc t('(lih and. l1y the end of that 

period, had carnc·d a profit of IIC':JJI\' a J,illion dollars._ . 
Export-I 111 port loam, piJJs sale~ of laJJII stlrplttsc·s lor foreign 

currencies \\'hich \\'nc thC'll gTaiJt('(l or Jc,;JJJ('(I hack to the pur­

chasers, and gifts of ftJrrlll'r fa 1111 sJllpltJ'n tcJ ciJ:tt itahlt· organiza­

tions for slliJllllCIIt abroad. actttally aJJJCJlJJJted to Ilion· dollars of 
foreign tTon 0111 ic aid in I !J!iH tJ 1an 11TI<' \ otcd J,,. Congress for the 

official ecotHJJIJic assistann· pro~ra111. The incltL'>icJtJ within that 
progra111 of t l1c ne11· Ikn·lopllll'lll l.oan Fttnd, ho\\'t'\ tT, seemed 

certain to shift the !Jalann· in sJtiJsecflll'nt ye;lls. 
In contrast to Congres~'s tendcnn·. in critical times, to "go 

alcmg" \\'itiJ tl1c Presidt•JJt's diploJIIatic dc·c isions and to listen \\'ith 
sontc· ;m-e to generals and ac!Jnirals. the kgi.slators reg·ufarly inter­

vene, vigoroJJsly aJH! critically. i11 tl1c c·c oJJcJJJJic ;11ca of foreign 

policy. It is in that field th;Jt political cotlii'CJ\TIS)' is most con­
sistently apparent. Yet as a IJody repll·wntatin· of the people. Con­
gress Gill !lot and docs not i"tHJIT anv tna ,. or lore ion I)() I icy n , . n 

<jllcstiom, JlJtJted tiHJJJgh tl1c official dciJatcs IJI:J)' be in days of 
danger. For in our ti111e tl1e <jtlestions of foreign policy han: hc­

corne the n·rJtral political rptcstions confronting the country and 
the \\'orld. 

THE POLITICS OF FOREIGN RELATIONS 

''Politics stops at !he \\'atn's edge" i~ a stalt'JllCilt ol a g-oal, not 

a fan. In a dcJIICHT<JC y, foreig11 policy d(Ti~ions. like other policy 

determinatiom, arc the product of fatniliar politiqJ forces. To 
be sure, knowlcdgeal>lc IIICil l1an: ar"ttcd tl 1;tt tiH'V should not be. 

A respcued and keen analyst ol forci~ 11 affairs. \\';;Iter Lippmann, 
has seen in democratic (or, as he calls it, ".Jacol>in") influence on 

I oreign pol icy a source of great dangcr 10 tile \\'est. The great 

lllass of the people. he sug-gests, rcgtdarly react mistakenly Lo inter­

national isst 1cs; they arc 1110\'('d by e1notion and a desire for case 
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and contfort when the . . . . 
. . ·r1 ... f tunes demand cool thmkmg and Spat tan 

quahttcs. tete) ore_ the hard unpopular course that leads to 
n-reatcr e\Tntua nat}( I , . 
n • lila safety is a\·oided and mstead we stum-ble ·dono· a snHlot her ' . . 

. • :--. . Path leadinrr to disaster. So Ltppmann lll1 
P hes ut·o·tng that the 1 • 0 • ld b d 

· ' ""' · . c totces in foreim1 affatrs shou e Ina e 
by the comparattYe))' f 0 k 1 

. , ew nten truly competent to tna ·e t tent, wu h the }Jeople s r. . 
. ~Presentati\"cs in ConoTess acttng only as a 

check ao·atnst corruln ot· ·1 II . 'bol d t 1:! 
. . .""' • . • .. , . . '' 10 y 1rrespons1 e con uc . 
A lmntct S~uctaty of State, Dean Acheson, has to some extent 

eclHH.'<~ the Ltppntann view. He has expressed a preference, at 
least, l_or the cust_OJnary acceptance of executive leadership on in­
tentattonal quest tons _Ia And indeed a strono· case can be nlade for 
~he posi~ ion I hat in the contplex and clanger~us business of settling 
Issues ol war and peace, the experts should be not merely on tap 
but on to_p. l\lost Alllericans certainly are ill infonned about 
world ~ff;~trs. 1\Iany ha\"e only the \"aguest notion even of geog­
raphy: ll lS all too easy to lind collccrc seniors who think that Oslo 
is in Spain and the ri\"cr Rhone it; Germany. 'Vhen it comes to 
the significance of foreign statesmen, changes in other nations' 
g<)\·crmnents. or the sources of sharp dispute between two far-off 
countries, the poll-taker with his questionnaire draws many a 
blank. Not only knowledge but sustained interest seems lacking. 
Polls ha\·e shown that although a large percentage of the people 
nante foreign policy issues as "most important" at a moment ·when 
wide publicity is given to threats of war, their interest slackens as 
soon as the publicity dwindles. The danger may be as great as 
ever, but if it docs not produce sensational front-page news, most 
Americans prefer to disregard it. 

Despite the public ignorance and seeming· unconcern, however, 
the proponents of executi\"(~ control have some hard questions to 
answer. First, docs the superior knowledge of the experts mean 
that they also haYe better judg111ent than anyone else? Not neces-

1!! \\'alter Lippmann, Euays ;, the Pulllic Pllilosophy (Boston: Little, Brown & 
Co., 195·1). 

13 Dean Adtcson. A Citi:cn l.oohs nt Congress (:-\ew York: Harper & Brothers, 
l!J56). It might he noted, a bit ironically, that as a leader in the Democratic party's 
a!l\'isory council, Ex-Secretary Acheson felt free to be highly critical o[ his Re· 
publican succcsso•··s policies and to urge changes in them. 
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sarily. Second, whiclt experrs shotlld bt" d()JIIill:tlll~ ~Ir. l."ippmann, 
though joining in what has been called ··rht· dt"ntgratton of the 
masses," J.l would hardly \\·ish ro pt•t foreign poli< y into the hands 

of the generals, achllirals, or nuclear physi< i~r~. Third, how can 

official obli\·iotJSiless to public opinion lw sqttan·cl with the prin­
ciple of democratic gon_-rnntent, wherein rhe tc111porary rulers are 

"From the cyclotron of Berlwlcy to the lfl!Js of M.I.T., 
JVe're the lads that you ca11 trust to ht•t•jJ our rDI/1/Iry stru 11g alld free." 

answerable to the people? In n:ply to that last question, a State 

Department official has suggested that a kind of special public 

opinion is worth heeding: "Our national policies should reflect 

the will of the people, a will that is not distorted by false propa­

ganda or slogans, that is based upon a solid knowledge of all the 

facts, that has taken into account all factors and considerations, 

14 Charles 0. Lerche, Jr., Foreign Policy of the American People (Englewood 
Cliffs, N.J.: Prentice-Hall, Inc., 1958). 
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and has resulted from open and actiYe debate so that all points of 
view ha,·e been thoroughly aired and discussed." 1:; 

Now it may be true, as George Kennan has asserted, that "a 
good deal of our trouble [in formulating and implementing a 
consistent long-range foreign policy] seems to have stemmed from 
the extent to which the executive has felt itself beholden to short 
term trends of public opinion in the country and from what we 
might call the erratic and subjective nature of public reaction to 
foreign policy questions." 16 But there are obvious reasons why 
the executive docs feel itself so "beholden." First, the President 
is himself an elected official and a party leader. In getting elected 
he is highly likely to appeal to the Yoters' "erratic" or emotional 
reactions, and in the course of doing this to make a number of 
commitments. Second, he hopes either to be reelected himself or 
to have his party's candidate win the next election. Third, to 
make much of his policy effective-especially programs like those 
of foreign military assistance and economic aiel which cost a lot 
of money-he must depend on congressional support; and Congress 
is influenced by the opinions of ordinary voters who are indeed 
swayed by propaganda and whose "will" is seldom "based upon a 
solid knowledoe of all the facts." Fourth, whenever war threatens 

~ ' 
every responsible leader knows that the country's strength depends 
in good part on the unity of its people. In one sense this is a 
reason for strong executi,·e leadership-congressmen are respon­
sible leaders, too, and will often subordinate their own opinions 
to the need for national unity. Thus in 1955, President Eisen­
hower asked for and received from Congress, by a nearly unan­
imous vote, a "blank check" authorizing him to g·o to war, if he 
thought it necessary, to defend Quemoy and l'vlatsu, despite many 
congressmen's grave doubts about the wisdom of such a course. 
Again in 1958, the President's action in dispatching troops to 
Lebanon seemed to some senators and representatives to be un­
wise, yet for weeks no serious criticism was voiced in Congress. 

1:; Francis H. Russell, "The Function of Public Opi_nion Analysis in the Formu­
lation of Foreign Policy," Dcj)(lr/mt'lll of Slate nullctl1_1• 1\far~h. 19·l9. 1\lr. Russell 
was then director of the department's Office of l'uhhc A1Ta1rs; later he became 
amb;,ssador to New Zealand. 

Hl George Kennan, American DijJlomacy, 1900·1950 (Chicago: University of 
Chicago Press, 1951), p. 93. 
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However, no President can he ~III"C that l1is jud~ment of the na­
tional danger will always be sltared by the ptd>lil· or the Congress. 
If it is not, the step-; that he takcs or proposes Inay di,·idc and 
weaken the nation. lie must, thcrdoJc·. always kccp in mind the 

probable pul>lic: reaction to his policies. 
That public: reaction is likely to I)(' conditioned by sc\·eral 

factors aside from "solid knr>\\·kd~c." Thc~c can lw roughly classi­

fied into fnT broad catc~orics: orient at ion, part i~anship. national 

origin, ecoiH>mic intcrcsts, and personal IH>JH'~ and fears. 

The Factor of Orientation 

Not. polls but ol>scn·ation and lti'>tory togc·tiHT imply that any 

analysis of the politics of United Statcs fott'ign policy can profit 

by a very general classification of .\mnican~ into l\\·o groups. The 

first is composed of those to wiHllll tltcrc· han· hlTtt handed clown, 
through the generations, traditional :1'>Stttnptions about society 

and govcnJmcnt that scc111 to stc111 lro111 ancient Crcccc, but 

developed most ttndn .... tand:d>ly itt Fngland hl'ginning in the 

seventeenth ccntttry. Tlwsc ttnwritten assttinptions include a 

theoretical belief in eqttality and, oftc·n, a practical limitation of 

it; a respect for continttity and a distaste- for disordn and drastic 

change; and a realization that dcnial of frccdr>Ill for one threatens 

frc(·dom for all. Underlying all these is faith in an ttncxprcsscd, in­

definable code, rcpresent ing tl1e coliS!'llsus of \\·isc and responsible 

men of this and former ages on what indi' idual and social con­

duct ought to be-an invisible standard of excellence in deport­

ment and acl1 ie\·en1en t. Some American leaders han~ \'ie\\·ed 

"western civilization" in tl1ese terms. In the early years of \Vorld 

\\'ar I, for instance, \\'oodrow \\'ilson could speak of "peace with­

out victory" amon~ the warring European nat ions ])('cause he 

assumed tl1at all of them except, perhap-;, Russia, abtdcd hy the 

same basic code of honor and conduct. ()nly when Kaiser \Vil­

ltclm's ministers unquestionably broke the code by directing sub­

marine warfare against neutral :\nterican ships did \\'ilson decide 

that the Cerman gm-cn1ment was not "ci\·ilizcd" and so feel ready 

to go to war against it. And in \\'oriel \\'ar I I many :\mcricans saw 

C'\Trything that they most deeply h('licn.-cl in mortally threatened 
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by the ~azi war against Great Britain. Long before Pearl Harbor 
they "·et-c singing· ''The \Vhite Cliffs of Dover" with emotion, and 
pouring· out money for ''Bundles for Britain" and "Aid to the 
:\llies"-which, again, primarily meant Britain.li 

This tradition inspires probably a 1·ather small minority of 
Americans, but though comparati\·ely few in number they have 
always been great in influence. In the past they have included 
many of the best-educated people in the United States, men and 
women of social prominence and financial power. Patriotic Ameri­
cans, they view the American future as inextricably tied to the 
future of the "\\'est," especially Great Britain. Their orientation, 
in international affairs, is toward England and western Europe. 

1\luch more numerous are the Americans who are neither 
consciously nor subconsciously much concerned about the past. 
\Vestern traditions, in their view, are all very well, but this is 
America, a nation formed by revolution against the old ways. 
Such people have found the true romance not in ancient Athens 
or Buckingham Palace or the unwritten code, but in the indi­
vidual struggle for success, the humming of the turbines, and the 
adventure of building a great and free country. Their more artic­
ula tc spokesmen Ita ve I i mned the pioneers and preached the 
glories of egalitarian democracy. Of them Carl Sandburg wrote 
"The People: Yes!" They arc not inclined to share, at least with 
any enthusiasm, the transatlantic orientation of the traditionalists; 
in fact, perhaps in reaction to that viewpoint, their concern about 
foreign affairs has often been directed the other way, across the 
Pacific. Thus many who opposed every pro-British gesture by the 
American government toward Hitler were enthusiastic about 
checking Japan's territorial ambitions; and more recently some 
favored bombing China, in defense of Korea or Chiang Kai-Shek, 
at the risk of se\'ering our alliance with Britain. In the main, 
ho\\T\'cr, their attention has been cle\'oted to the United States 
apart from the rest of the world. Not surprisingly, then, the "pro­
gressives" o[ the l\Iiclwest and mountain states-the LaFollettes, 
\\'heeler, Borah, and other \'igorous reformers on the domestic 

17 :\ J><H'IIl widely quoted in those days, "The \Vhite Cliffs" by American poetess 
Alice D11er :\lilln, concluded with the lines: "In a world without an England, I 
would not wish to live." 
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front-were spokesmen for isolationism in international affairs.18 

Joining them were the consen·;u i\T mic~western_ dcscc~1clants of 
the pioneers and of people who had emigrated !rom I·.m·ope to 
escape hardship or political persecution. 

Of course it would IJe a mistake to draw sharp, firm lines be­
tween these two broad cla'isifications. .\Llny :\mcricans react 
favorably, at diff<:rent times, IJCJth tcJ tlJc appeals of traditional 
western civilization and to the pioneer, Europe-he-hanged spirit. 
And the gTeat transformation of much of the world into two 
armed camps-the years of "cold \\'ar" with the Scn·ict Union 
-have made many old differences of oriental ion obsolete. Never­
theless, the predominance of one vie\\·point or the other pro­
foundly affected American political history; and because tradi­
tion is an important factor in politics, the effects still persist. 
vVhen the question, for instance, concerns more foreign aid, 
support for the United Nations, or close cooperation with Great 
Britain, opposition to these policies tends to center in the Middle 
\Vest, the old home of both "progressivism" and "isolationism." 
Popular support for them, in contrast, is likely to be strongest 
among the people whose forebears, at least, professed and handed 
down the ancient values. 

N a tiona! Origins 

The difl'erence in orientation stems in part from the fact that 
Americans have personal or ancestral roots in many different 
countries. Indeed one shrewd observer, Samuel Lubell, has seen 
midwestern isolationism as a product not of a democratic, pio­
neering concern for practical problems close at hand, but of the 
bitter reaction of Americans of German stock to the entry of the 
United States into \Vorld \Var I against Germany.u' His analysis, 
based on the returns in heavily German-American counties in 
elections beginning in I !J~O, shows sharp fluctuations in voting 
behavior whenever issues concerning American relations with 

IH The most dramatic figure in the "'Aruerica First" mo\-ement to keep out of 
\Vorld \Var II was the famous transatlantic flyer, Charles A. l.indhergh. Whatever 
Lindbergh's conscious reason may have heen, it ruay he significant that his father 
had heen an old-time "progressive" representative from i\linnesota. 

Hl Samuel l.uhell, The Futrae of America11 Politics (Garden City, N.Y.: Double­
day & Co., 1953) 
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Germany were in\·olved. This hardly proves that isolationism­
or "nationalism," in the more recent verbiage-was born in 1917 
out of German-American resentment; but 1\Ir. Lubell's statistics 
do remind us of the great political importance of national origin 
groups in the electorate. A small but dramatic example of the 
way many Americans identify themselves with the country of their 
forebears was provided by !tala-American voters in East Boston, 
1\fassach usetts, in 19·10. That almost solidly Democratic ward had 
given Franklin Roosevelt big majorities in 1932 and 1936. On 
June I 0, 194 0, however, in a speech at Charlottesville, Virginia, 
Roosevelt spoke bitterly of 1\Iussolini's last-minute attack upon 
France, which was already crumbling before Hitler's onslaught. 
Harshness toward 1\Iussolini would probably have cost the Presi­
dent little !tala-American support, but in his speech one sentence 
bitterly offended !tala-Americans: "The hand that held the dagger 
has struck it into the back of its neighbor." \Vhen Roosevelt ran 
again the next fall, East Boston's Republican vote tripled. 

National origin interests, as we saw in Chapter 9, strongly af­
fect the conduct of both legislators and executive officials. Strongly 
Irish-American districts have been traditionally anti-British. (The 
Democratic leader of the House, John \V. McCormack, managed 
to hold his Irish-American district despite his support for "aiel­
to-Britain" measures prior to Pearl Harbor, but he could do so 
only because of his personal popularity plus the dispensing of a 
quantity of patronage.) Representatives of Polish-American con­
stituencies are almost automatically in the forefront of any de­
nunciation of Russia. (They have plenty of companions, to be 
sure.) Not only congressmen but presidential aspirants are acutely 
aware of the impact of ancient national prejudices and hatreds on 
voting behavior-witness the unexpected and highly successful 
visit of Vice-President Nixon to Poland in 1959, just after he had 
stayed for several clays in the Soviet Union. His trip to \Varsaw 
earned him a warm greeting there and warm feelings, too, in the 
hearts of many voters in Buffalo, Chicago, and Hamtramck, Mich­
Igan. 

The Zionist interest-a compound of religion and nationalism­
has had a considerable and lasting effect on American foreign 
policy. How much the holding of the Jewish vote (which had been 
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preponderantly Ikmonatic ~inn· 1!13:!) wa!> a !actor in President 
Truman's dcci~ion lO enco111 age and rccognil<' the new state of 
Israel in l~J.li no one em pos~ihly ~;•y. but that it played solllC part 
can hardly be denil'cl. The intl'W.l' p•o-l~1.1d kl'lings of many \'Ot­
ers continue to infltletHe poli,y at c\c·ry ll'\d. In the making of 
decisions alfening the oil-producing arl'as ol the :\Iiddle East, 
where anti-Jsrad l'lllotions arc <onstantly whipped up by the 
propaganda ag-encies of the l 'nitcd Arab Republic, American pol­
icy-makers face the clillirult task ol simultam·ously keeping the 
Arah countries out of the C:ommtmist orbit and discouraging their 
ag-g-ressive intentions toward Israel. This task is thl·irs partly be­
cause of possible domestic political rq)clt ussions and partly be­
cause of the national conuuituu:nt, made at the ,·cry outset, to 
support I srac I. 

Partisan Factors 

As the making of au iuternational cotnmillJH:IIt hy a President 
in the name of tl1e ( 'nited Stain ))iuds lutun· administrations, 
so the making of a fon:igu policy de< i~ion hy a Pn·sident has oc­
casionally cletennined partisan stands on iuteruational affairs. A 
prime <·xamplc is \\'ilsou's ac),-,H acy ol our )Mrlicipation in the 
I.eague of :\at ioJJS iu I !JI !l and I !1~11. \\'ilson was a J)cJliOlTat, 
about to rl'lire fro111 ollin·. The lkrnonatic standard-hearers in 
the l~J~O election felt hound to take up his cause and made it the 
central issue of their UIISlHTessful campaign. For sixteen years 
thereafter, to be sure, the Denrocrats backed further and further 
away from "internationalism." The lasting partisan cl[ect of the 
League fight was felt, instead, by the Republicans. Early in \Vorld 
\Var I leading Republicans, among them former President Taft, 
had urcred the establishment of an international "l.can·ue to En-

" " force Peace." In l!JIH the Republican state con\·<·ntion in New 
York Jrad endorsed I he idea of a league of nat ions. \' ct after \Vii­
son, a Democrat, had become 1 he leader of pro-League sent iJllent, 
the Republican position swiftly changed. To be sure, Taft and 
a few others, in the I!J~O campaign, urged the election of the .Re­
publican candidate, I larding, as "the surest way to get us ~nto 
the I .cague," but such au arguml·nt seemed at the t imc cuno~~s 
and, in hindsight, fantastic. In dl'ect, \\'ilsnn's intematinnahst 
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course (and his making it appear to be a personal and a partisan 
issue) turned the Republicans onto the isolationist path, which 
they followed until \Vorlcl \Var II. So we see that '"hen a Presi­
dent leads in a particular foreign policy direction, the opposition 
party may oppose that policy simply because it needs a clear-cut 
issue to present to the \"oters. Thus when ·i\IcKinley, a Republi­
can President, kept the Philippines, the Democrats promptly be­
came "anti-imperialists." And in 1952 the Republican campaign 
talk about ··unleashing Chiang Kai-Shek" was really an attempt 
to condemn the previous Democratic administration's policy in 
China-a seizing on something to oppose rather than a realistic 
pro1nise of future action. 

Such setniautotnatic partisan reaction, however, has been tem­
pered hy the rise of bipartisanship in fm·eign policy questions. 
(Secretary Cordell Hull preferred the term "nonpartisanship.") 
In present-day terms, this had its beginning in 1942, when a Re­
publican senator, Arthur Vandenberg of l\Iichigan, long a con­
vinced and influential isolationist, decided that he had been 
wrong. At that time the Democratic President, F. D. Roosevelt, 
was looking· forward to the problems of the postwar period and 
was anxious for a bipartisan approach to their solution. He be­
lieved that \Vilson's political mistakes had doomed our entry into 
the League, and he was determined to avoid any repetition of 
those Inistakes. \Vith enthusiasm, therefore, he learned of Van­
denberg's "conversion." Vandenberg believed that Pearl Harbor 
disproved the thesis which he himself had long expounded, to the 
effect that we could stay at peace while the rest of the world was 
at war. He became a militant internationalist. Roosevelt wel­
comed him and directed Secretat·y Hull to work with him not 
only in planning the structure of a new international organiza­
tion, but in influencing public opinion. From 1943 on, Vanden­
berg and other Republican leaders joined in the planning 
councils and the international conferences, and bipartisan teams 
of speakers went out to carry the message to the country. Fortu­
nately for Roosevelt's aims, the Republican nomination in 1944 
went to Thomas E. Dewey of New York, who had never been 
closely aligned with the isolationist faction of his party and relied 
heavily on the advice of a man rooted in the European tradition, 
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John Foster Dulles. Dulles and 1 lull, as the candidates' emissar­
ies, agreed that foreign policy should not be a fighting issue in 
the presidential campaign of that wartime year, and Roosevelt 
and Dewey adhered to that bargain. 

Bipartisanship led 11s into the l:nited :'\ations with only six 
dissenting \·ores in the Senate. It sa\·ed Pn:sidetll Truman when 
he acted swiftly in defense of Creece and Turkey. It enabled 
that Democratic Presidetll to make a formidable record in 
foreign policy-tl1e :\larshall Plan and the :'\orth Atlantic 
Treaty-even though for two years the Republicans controlled 
Congress. It was not applied to issues arising in the Far East; but 
otherwise, it gave the "internationalists" a wide margin in Con­
gress. 

Bipartisanship did not mean unanimity or the end of debate 
and criticism. It did not cover every subject of foreign policy: 
our relations with China remained a partisan issue at least into 
the 1950's. But it did bring a majority of Republicans and Demo­
crats together, for a time, on many international issues, and it 
also gained status as an approved idea in American politics. In­
creasingly, political leaders in taking policy positions have disa­
vowed partisanship, as if partisanship were reprehensible. This 
tendency makes for unity, often an important factor in convincing 
other nations of American determination. It makes presidential 
leadership easier, for by definition it means that a goodly number 
of the opposition party joins with many of the President's party 
in support of his policy. (Actually, in the Eisenhower regime, the 
President received more over-all foreign policy support in Con­
gress from Democrats than from Republicans.) It is sharply criti­
cized, however, by those who believe that the parties' basic 
function is to provide significant alternatives for the voters to 
choose between. These critics suggest that the absence of a re­
sponsible party program in foreib'TI affairs makes it easier for 
many congressmen to vote in accordance with their personal 
whims, the prejudices of their constituents, or, especially, the 
,vishes of local economic interests dominant in their constituen-

Cies. 
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Economic Interests 

In three broad segments of foreign policy economic interest'i 
play a significant part. These are the areas of international trade, 
foreign military, economic, and technical assistance, and the con­
struction of the weapons of war. 

Long ago people laughed at a presidential candidate, Governor 
,V. S. Hancock, for saying that "the tariff is a local issue." But, to 
a degree, he was right. As we have seen, it is also most decidedly 
a national question; but if you were a representative you would 
know what Governor Hancock meant. To the manufacturers in 
your district and the people they employ, the tariff is a local issue 
of g-reat immediate importance. A reduction in duties on foreign 
intports 1nay introduce new competition that reduces profits, 
might result in operating losses, and could conceivably cause the 
plant to close and the workers to be unemployed. Not every tariff 
cut has such disastrous results, by any means, but the 1nere sug­
gestion of a cut is enough to set the alarm bells ringing-and the 
congressman hears them. As tariff-making is now so largely an 
executive function, he cannot do much about the matter on the 
floor of the House; but he knows that the economic interests of 
his constituents-or a vocal number of them, at least-are on the 
side of protection, and when any issue involving foreign trade 
does co1ne before CongTess, he may vote accordingly. Conversely, 
he may come from an area largely dependent on exports, in which 
case he will tend to favor measures stimulating the international 
exchange of goods. 

These predispositions, based on local economic interests, are 
factors also in congressional action authorizing foreign aid. The 
strengthening of industry in other countries may eventually lead 
to more competition for American producers in markets at home 
and abroad. Fear of foreign competition produces votes against 
foreign aid, just as the danger of Russian encroachment produces 
votes for it. A shift in the pattern of congressional voting on 
foreign aid measures throughout the 1950's reflects the impact of 
the protectionist idea. As the South, traditionally an exporting 
agricultural area whose spokesmen favored lower tariffs, has be­
come increasingly industrialized, southem support for foreign 
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aid bills in Cort~t('\\ ha~ clll·inclkcl. The alliancc of southern 
Democrats and mirl,\·ntcm R('ptdJii< am. Inn·~ dk< tin· in domes­
tic matters, has bcgt1n to appear in this imponant area of foreign 
policy, too, despite tiH· deep-rooted tradition~ of southern inter­

nationalism and rnidll"!'\lnll isolat ioni~m. 
Tilt: fumishing of !Jillions of dollar~· worlh of aiel to other 

nations rlirectly affects another <'<IJllOtlli< interest, that of the 
taxpayer. Supportt:rs of foreign a~\i~tarH <· programs han' to make 
a com·incing cast: for their IJills: they mtt.,t show that the assist­
ance.: is needed and tltat the funds ach·arH eel arc usefully spenL 
Congressm<·n lta\T incline-d to rnpcct the opinion of the Presi­
dent and his a<h·iscrs rlrat aid is required. btl! han· become in­
creasingly insist<·nt on inforrnation aiHJUI ju~t how it is used. In 
this they speak for taxpayns \\·lw don't \\·ant tht:ir JllOlll')' thrown 

away. 
The taxpayt:r's COil< t:rn is OllC of four facets or l he impact of 

economic interests on rite rare of expend it lilT for arming the 
United States itself. :\ second, closely related tn it, is the matter 
of fiscal policy; with defense by far the largest item in the budget, 
there is not llllHil room for substantial budget-cuttin)!; elsewhere. 
If President and Congress be I ic\·c that a drastic red union of fed­
eral expendiwres is needed to assure 1-conomic stability, they are 
going to !tan: to cut the arms IHJdget-or at least they an: going 
to ltave to weigh tire importance of cutting it against the impor­
tance of building more planes, submarines, and missiles. In strik­
ing tltis balance they run up ag-ainst another economic question: 
while a rcdtt< ed arms bwlget may wipe ott! an unstahilizing, 
inflationary fcclcral deficit, what immediate effect "'ill it have on 
a substantial se~ruent of American industry? In some places, for 

instance, airplane factories pro\'ide more employment than any 
other !Jttsincss. If the airplane company's contracts "'ith the Pen­
tagon arc canceled, its manufacturing or assembling activities will 

be drastically curtailed and thousands of wnrkns will be laid off. 
Both industry and labor, therefore, have a direct stake in contin­

uing defense production at a hig-h rate-a \'ery substantial stake, 

in view of rite fact that the defense budg-et annually runs to a 
total of more than forty billion dollars. So it is no wonder that 
some aspiring politicians, speaking in cit ics where, for instance, 
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airplant.· factories arc located, commit themselves enthusiastically 
to a foreign policy wherein an ever growing air force is the chief 
clenlCn t uf physical power. 

~!"here was a time when arms manufacturers and international 
financiers together were viewed as the black sheep of American 
foreign policy. In the years between the two world wars, many 
.Anu:ricans came to think that the United States had entered the 
fit·st one to sa\-e the o\·erscas inn:stments of New York bankers and 
that anuantcnt corporations 'n:re bent on causing future wars for 
their own financial l>cnefit. A Senate investigation in the 1930's 
did disclose that some companies had, indeed, financed pressure 
cantpaigns to disrupt international disarmament conferences and 
even, in one instance, to encourage hostilities between two South 
American count rics. Congress promptly passed "neutrality" legis­
lation <.ksigned to prevent shipment of arms from the United 
States to lw ll igerent nat ions. After Hitler had begun his assault 
on Europe in 1 ~n~) this legislation was repealed, but the fact that 
it was cn:r enacted serves as a reminder of the people's desire for 
peace. 

The Personal Factor 

In previous chapters we have considered the impact of individ­
uals on various aspects of politics, referring· especially to a few in­
fluential men and women. In speaking of the desire [or peace, 
Jw,,·enT, the individual is virtually Everyman. The intensity of 
that cksirc, of course, does vary from person to person. But only 
those afflicted "·ith what psychologists call a "death wish" can 
actually welcome the thought of all-out war in the atomic age. 

In l"otmer times the yearning for peace was often assumed to 
he a special attribute of mothers of sons of the right age for mili­
tary service. "I didn't raise my boy to be a soldier" was supposedly 
a wotnan"s cry, not a man's. Just why fathers were thought to be 
harder-hearted is unclear; political history shows men to have 
been just as ready as women to vote for candidates who would 
"keep us out of war" or who, as in the 1952 election, gave hope 
of bringing armed strife to an early end. Today not just for the 
young men ancl their relatives, but for every human being, the 
basic question is survival-not only survival for themselves and 
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their loved ones, but the )H.:rpetuation of the institutions they hold 
dear and the existence of future generations. lL was one thing 
to fight to protect a way of life and insure its continuation for 
the benefit of later Americans. It is another to light a war which, 
whatever nation "wins" it, would destroy the familiar fabric of 
American life and might, through the effects of radiation released 
by nuclear explosions, change the aspect and \Try nature of gen­
erations yet unborn. Many Americans, not fully aware of the de­
structive power of nuclear missiles or at least unwilling to accept 
the facts, still think in tenus of "victory" in an all-ou-t war. An 
increasing n um her, however, with either more know )edge or 
more imagination, have come to view nuclear warfare as the ulti­
mate, final tragedy for the nation and mankind. Philosophical 
pacifism is probably hardly more prevalent than it ever was. A 
logical insistence on peace as the only alternative to annihilation, 
however, is far more widely asserted than in the preatomic years. 

Most of those who thus give a top priority to peace appear to 
agree that military power-the ability to destroy any enemy-is 
necessary to prevent war. (Armamem races have led to wars in the 
past, but those armaments were not totally destructive; the nation 
with the greatest power always hoped to escape unscathed, a hope 
that cannot be wisely entenained in the age of intercontinental 
missiles.) But even so, many of them have questioned the need 
and wisdom not of making nuclear weapons, but of exploding 
them in peacetime. Each such explosion, they argue, increasingly 
poisons the atmosphere and the food men cat through the radio­
active fall-out it produces. They sec the question of this "testing" 
of nuclear explosives as one which involves the future of the hu­
man race, for a hig-h degree of radioactivity leads to sterility, 
mutations, and abnormal births. 

The question became a political issue in I0r>G. Late in his 
campaign for the presidency, Adlai Stevenson proposed that the 
United States should offer to stop tcstino- atom bombs if the Rus-

~ . 
sians would agree to do likewise. The proposal was widely nus-
understood: Democratic campaigners were dismayed when people 
said to them: "I was for Stevenson, but why does he want to give 
the atom bomb to the Russians?" (This question was frequently 
asked, despite the fact that the Soviet Union had exploded a hy-
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drogen homh as early as 1953.) It was scorned by Stevenson's op­
ponents. After the campaign smoke cleared, however, the pressing 
nature of the question became more generally comprehended. By 
I D5H the Eisenhower administration had agreed with the Russians 
to suspend "testing" for a year; by 1959, facing the competing 
dcn1ands of a vocal pressure gToup, the National Committee for 
a Sane 0: uclear Policy, on the one hand and the insistence of the 
military establishment and Atomic Energy Commission on the 
other, the President had appointed a special committee of scien­
tists to ascertain and report on the extent and limits of the fall-out 
danger. ~rhe personal, human concern for health and survival had 
made what many had thought to be just "campaign talk" in 1956 
a major, continuing political issue. 

It was part, of course, of the larger questions of foreign policy 
as a whole, and of who should direct it in a free democracy. De· 
spite the tendency to put gTeat faith in the wisdom of executive 
leadership, despite the arguments in favor of doing so, in the last 
analysis the issue of a person's life or death is of primary concern 
to him. So the individual American is entitled to hold opinions 
about his country's relations with the rest of the world; and so 
long as democracy has any vital meaning, his expression of those 
opinions will be a factor in shaping the destiny of the nation. 





PART 

VI 
--*-





Tlze U1zrele1zting QztestioTts 

Prophecy is always difficult and often foolish. As Americans 
n1ove into the latter part of the twentieth century, however, 

they might well take note of enduring issues of politics and gov­
ernnlent which have vexed the country in the past and seem cer­
tain to confront it in the future. Certain, that is, if the nation is 
not engulfed in Armageddon, to emerge, if at all, as a very differ­
ent country from the one that we and our forebears have known 
and loved. 

For the nation and the world, the exceedingly narrow foot­
bridge across the Valley of the Shadow must be trod with infinite 
care. It is a long, long bridge. The issues of foreign policy, which 
in the final analysis are the issues of survival, will not quickly be 
melted away by the warm sun of peace. Since nuclear fission and 
fusion were added to the storehouse of men's achievements, the 
possibility of swift extinction has been present, and it always will 
be. An1ericans are forced to be aware of that fact, now and in 
future decades. They have to face the probability, too, that the 
temptation to use nuclear weapons will persist because, for a long 
time to come, there will be hostile rivalry between some of the 
nations which possess them. 

'\\Then in the preceding chapter we discussed the foreign policy 
675 
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of the l 1niu:d Srale\, \\T C]ttile ttncler'>l:tllcl:thly made frequent 
nrcntion of rhe rc·nse rclariom IH't\\Tell thi-, ccHJlltry and the 
So\'ict Union. It \\'CJII!d I)(" a mistake, hri\\T\"L'l, to assume un­
qtJestionin~ly that tlrat temion, that c ]a-,h ol principle and power, 
\\"ill ah,·ays be the clrid srJtJrc c· of tire cLrn~n cd \\';Jr. In times not 
Jon~ past, otl)('r natiom Iran· dreanwcl cd \\'clllcl dominion by 
armed coiH]lH'SI. II t'IJCcnJLig("(l l1y till· po-,-,c·.,-,ion of lethal weap­
ons, t lrcy cot del Iedlow kackrs, as t lr<"y Ira\ c· IH'Ion·. down the 
nightlllare patlr of world destrw rion. Sine c· \\'oriel \\'ar II. more­

on-r, pcrlraps the greatnt lri\torical IIJo\t'llll'llt (one which we 
tend to on:rlook, in our precHnip;rtion ,,·ith the Scn·ict threat) 
lras been the nationalist li]JJ i-,ing of nst\drik colonial peoples, 
yellow and bro\\"n and hlac k. Tlris n·,·oltrtion. \drich has shaken 
llltlclr of :\sia and :\!rica, i-, l1y no 111c;111 s colllpktecl. :\"o man can 
foretell witlr certainty its trltirnatc dice t upon the world's trade, 
political instittltions, and !ropes for peace. \\'itlr assurance, how­
ever, \\"e can assJJIIJe that :\nwrican foreign policy in the future 

will ha\'e to take the new nations and the needs and aspirations 
of their citizens into far lllore serious account than it has in the 
past. 

Already it is obvious that one Asian country which, in terms 
of its internal or~anization and dealings ,,·ith the \Vest. mig-ht 
well be called a "new nation," is loonrirw as one of the g-reat 
powers in world affairs. That country is Cl·;ina. For nearly a cen­

tury before I~J·EI Clrina, thou~h an irHkpc·rrdenl narion, was weak 
and subservient. European nations car\'cd out spheres of eco­

nomic influence witlrin it, the United Sratcs joining the parade 
with its "open door" policy announced in 1 !JO I. The "open lloor'' 

was a gateway 10 foreign exploitation of Chinese resources, open 

equally to all corners: an agreement, in effect, among western 
nations to maintain equal ri~hls, among rhcmsciYcs, in China, on 

the safe assumption that the Chinese would meekly accede to 

their demands for economic concessions. The great change came 
with the Chinese Communist revolurion. That that revolution 

had close ideological ties with Moscow rhere can be no doubt, 

but Red China is no satellite of the So\·iet Union. Furthermore, 

the Chinese revolution "·as more rhan an internal uprising. It 

was. in addition, a war to drive the "foreign devils" out-to wipe 
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out the influence of the white western nations in the affairs of 
China. 

In population, Red China is the largest nation in the world. 
In industrial and military strength it is comparatively small­
now. But the tyrants who rule it have from the first expressed a 
detenn inat ion to 1nake it a great power, if possible the most fear­
some power on the globe. The government in Peiping, the legiti­
macy of which the l 1 nitecl States so long has refused to recognize, 
con1n1ands vast lnnnan resources and can direct its people, willing 
or unwilling, to work with desperate fervor to arm their country. 
Ine,·itahly, future American policy (and that of other nations, in­
cluding the Soviet Union) must be made with a constant aware­
ness of China's growing power and potential mig·ht. 

\\'e face, then, an age of continuing crisis. It may be an age 
of increasing opportunity, too-opportunity to forge new links be­
tween peoples by the understanding treatment of their special 
problems. But there is, and will be always, the danger of war, and 
"·ith it the demand for national security. That being so, a ques­
tion that has arisen in the past will remain urgent in the future­
whether we can achien~ national security without sacrificing the 
basic liberties of individual Americans. As we saw in Chapter 6, 
it may he cogently argued that those liberties themselves are a 
source of national strength, but history proves that tin1es of crisis 
gi,·e rise to forceful demands for the suppression of criticis1n and 
dissent. T'hose demands have been made before and they will be 
made again, confronting .-\.mericans "·ith basic 1noral, constitu­
tional, and political issues. 

Closely related to individual liberties is the matter of equal 
rights, reganlless of race or color. Here again, as we all know, the 
issue is unresoln·d. It is not a regional issue. Negroes in the North 
have not been subjected to segregation laws, but they have been 
subjected to plenty of unofficial segregation in such matters as 
housing ancl employment. As they increase in number in many 
northern cities, the problems and tensions created by discrim­
inatory practices-particularly residential segTegation-are sure to 
increase. H the Supreme Court's interpretation of the Fourteenth 
Amcnchuen t 111acle seg-regation a national issue in one sense, social 
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habits and prejudices Ill a ke i r a na r ion a I or a r least a nation-wide 
issue in another. Furtllcrmon·, it i.-, an is-,rJ<· \\'ith a potential im­
pact on American foreign policy. Tl1is ccHrlltry's future may be 
profoundly affected by the attitrrdc to\\'ard the l 1 nitecl States 
shown IJy the people of :\frica and :\sia-ancl that attitude may 
depeml in good part on the ac r rral . .,tat rrs of r he :\lllcrican Negro. 
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The cnnllin IH'twecn ddcrt\<' spc·nding and budget balancing is 
made sharply apparent by the <han abo\T. 1:'\otc that about 70¢ 
out of every dollar spent by the Fcdnal government goes for 
meeting fixed obligations or for national security. (This includes 
the item for interest and a substantial part of the item for veter­
ans.) The remaining 30¢ leaves little, if any, room for substantial 
economics; inevitably any really substantial budget cuts would 
require reducing the military or national security items. 

The critical political questions of the coming years are not all 
born of international conflict or the need for influence in the 
World. Now that "big government"-partly the fruit, of course, 
of Wars and foreign tension-is here to stay, a basic question is 
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how the costs of government are to be met and what the nation's 
wealth shall be used for. The national budget, relying heavily 
on personal and corporate income taxes and spending heavily for 
national defense, is only a part of the whole picture. State and 
local go,·ernnlents tax and spend, too. The individual's taxes, 
therefore, tnay include such levies as local retail or sales taxes, 
state and federal excise taxes (as on gasoline, for instance) and, 
bearing n1ost heavily on many, federal income taxes and local 
property taxes. 'Vhy are these taxes imposed? They pay for things 
n1ost of us want-arrned power, welfare assistance, police protec­
tion, hospitals, schools. 1 The question is, how much do we want 
the things that g·overnment provides? 'Ve cannot get them with­
out paying for them. 

This question leads us to one issue of the immediate future 
which for n1ost of our history was not a matter of particular na­
tional concern. That issue is the plight of the public schools. 
Schools are governed by boards in local school districts-there are 
over 40,000 such districts-under state laws. National interests 
in the quality of schooling, however, increased when in \Vorld 
'Var II a startling number of "draftees" failed to meet the so­
called n1ental tests, and again when in 1957 the Russians won 
the race to get a sputnik into space. In the intervening years, 
concern about both the caliber of teaching and the facilities 
available for schools grew as the population grew. Low salaries 
discouraged capable people from entering the teaching profession; 
inadequate buildings produced overcrowded classromns and, 
often, unsatisfactory double shifts. Many districts seemed unable 
or unwilling to raise the tnoney with which to pay decent salaries 
and build new schools. Accordingly, in both 19-18 and 1949, the 
United States Senate passed bills for federal aid to education. 
These tneasures, however, died in the House, victims of a stale­
mate between those who wished to aid only public schools and 
those who wanted to leave each state free to spend son1e of the 
federal n1oney to help parochial school students. Since that time, 

1 Justice Holmes has been quoted as saying: "I like to pay taxes; with them, I 
huy civilization." \\'hen he died, Holmes left the residue of his estate simply to 
"'The United States of America," with no strings attached. 
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the school problem has grown worse, and seems certain to become 
still more acute.~ 

The issue of federal aid to edtJLation reminds us of some 
familiar basic questions and stirs tluutght about others. Involved 
in it is the conct'pt ion of fC'derali~m-~ptTilically, the question 
of how far, if at all, national go\Trllnlelll ~hould go in paying the 
bills of state and local programs. Fear is expressed that aid for 
education, unlike aid for highways or l10spitals or welfare pay· 
mcnts, may open the door to uniform nat ion a I indoctrination of 
the whole country's school children. Belittling that fear (and in 
the effort to refute it tl1cy can poilll to the history of the land· 
grant colleges) many cdw:ators :: reply tl 1at without federal aid, 
more and more millions of :\mnican children will be badly 
educated-at the very time when the country needs the utmost in 
capability and informed intelligence. In this instance as in others, 
however, the question of fccleralism can easily he transformed 
into a question concerning the nature of taxation. Schools rely 
preponderantly on local property taxes. In many localities, owners 
of real estate, feeling that their homes arc already burdensomely 
taxed, have rejected further increases in the property levy. Federal 
aid would, in effect, relieve the pressure on the local property 
taxpayer and distribute some of the burden among the corpora· 
tions and individuals who pay federal income taxes. 

Consideration of the federal principle and the incidence of 
taxation, however, should not obscure the more fundamental 
question, askt'd above: how much-how intensely-do we want 
the things that government provides? The householder wants 
better schools, but docs he want them badly enough to give up 
his television or to get a cheaper car, so as to have the money to 
pay higher property taxes? In 1958 a widely read and stimulating 
book, J. K. Galbraith's The Affluent SociC'Iy;1 suggested that be­
cause of advertising pressure, a desire to conform, and an un­
certainty about human values, most Americans bought many 

2 The National I>dense Education Act of I!J:iH, a conwessional response to 

sputnik, provided a modest federal scholarship and Joan program, but did not deal 
"·ith the plight of the elementary a.nd. secondary schools. . ,,. 

8 The National Education Assoca:llJOn has Ion!{ been foremost Ill ur,mg federal 

aid. 'Ill' C 19"8) ~ ]. K. Galbraith, The A{f/uml Sociel)' (Boston: Houghton, Mt Ill o., :> • 
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goods and services that they did not particularly want and cer­
tainly did not need. If some of these expenditures were trans­
ferred to the "public sector" of the economy-that is, if they 
were p:-tid out in taxes-they could buy things which people really 
need, such as tnore playground space, more housing, and, espe­
cially, n1ore schools. Such a suggestion at once raises the question 
of what kind of taxes should be levied (Professor Galbraith, per­
haps a bit uneasily, proposed sales taxes) and the deeper philo­
sophical problem of the extent to which the government should 
control the spending habits of the people. Indeed, perhaps the 
basic question is whether we are ready to cast aside completely 
the old laissez-faire doctrine-whether, that is, we are confident 
that in a "n1ixed economy," wherein government engages sub­
stantially in enterprise alongside of private corporations and 
individuals, economic growth and prosperity will flourish and 
personal liberties and rights will be protected. 

\\'hen we ask to what extent the government should control 
the people, however, we should not forget that in the United 
States the government itself is a govemment of the people. And 
here we approach the final unrelenting question-the success or 
failure of the American political adventure. In this country our 
political institutions seem secure. There will be no attempt to 
disrupt this Union of, now, fifty states; we are "one nation, under 
God, indivisible." Modifications in the powers and procedures 
of the presidency, Congress, and Supren1e Court there may be 
from time to time, but given the absence of a final cataclysm, the 
constitutional fran1ework will remain much the same. Changes in 
the nature and use of the nation's less formal political machinery 
may count the most. Son1e aspects of its nature, to be sure-the 
two-party system, the habit of nominating local men for Congress, 
the balancing of a national ticket-have very nearly attained 
institutional status; swift and drastic changes in them are difficult 
and improbable. But institutional modifications there will be, 
and new policies devised. Their nature will depend largely on 
the way Americans put their political machinery to use and meet 
their personal political responsibilities. Conceivably the making 
of great decisions will be taken out of the people's hands, and 
effectively removed, even, from the grasp of their elected represent-
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atives. It is imaginable tltat tht· principle of popular government 
through majmity rule, unlna< ed ~<J enthu\iastically in America 
more titan a century ago, will pro\T unsuited to the age of jets and 
rockets. Possibly the ~elli\lllless of politic:dly powerful groups, 
oblivious of the national intcrnt, \\·ill produce policies that do 
the country ltarm-and that this, in tttrn, will arouse a demand 

for limiting fn-<: organitation lor political action. 
Yet democracy has sun·in·d thmc pnic1ds of war when Presi­

dents made command deci\ions regardkss of constitutional 
restraints. The American political system has adapted itself to 
great social and economic changes in tl 1e past. :\nd the Republic 
has survi\Td, too, the ''pcstiktuc of l;utiotl." The democratic 
principle asstllllt'S that all IIH'JI and group'>. scllish or not, will be 
heard, and that the cotmlly is ~t·nTd IJcttn by considering their 
claims than by labeling tltcnt as unlit to participate in the making 
of public decisions. It assumes, too, that a mall serves his country 
well when, witl1 knowledge of its govenunental system and a sure 
grasp of the issues, he strives for what he believes to be the na­
tional interest by active participation in the political process. 
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Sztggested Reading 

Anyone who has ever been a college undergradute knows that the 
"selected bibliographies" included in textbooks are totally ig­

nored at least nine-tenths of the time by at least nine-tenths of the 
students. In every large class, however, a few are eager to go beyond 
the assigmnents and read widely on their own, and many more wish 
occasionally to dig deeper into some particular field that interests 
them. But almost every student, under the pressure exerted by other 
courses and various aspects of college life, finds his time for "outside 
reading" severely restricted; and where library copies are constantly in 
use, financial limitations often restrict his capacity to buy books. The 
suggestions here are offered with these handicaps in mind. Ivlany ex­
cellent books are omitted. In the selection of a comparative few, 
thought has been given to their readability, brevity, and low price. 
Not all of them, to be sure, are "easy reading" or short; if a subject is 
worth grasping, it is worth the student's intellectual effort required to 
grasp it. Nor are all of them inexpensive, but a considerable number 
can be obtained in paperback editions. (These are marked by asterisks; 
as time passes, perhaps several not now so marked will be published as 
paperbacks.) Each of them, however, is suggested in the belief that by 
reading it, the student will deepen or broaden his understanding of 
one or more aspects of American government and politics. 

685 
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PART 

In the course of recorded hi\tory, the opiniom of an ancient Greek, 
Aristotle, have prol,aiJly had n1on· c ontinuotl'. infltll'IHT on political 
thought in the \\'t·stcnt world than thmc· of ;tn\' othn man. Aristotle's 
ideas are the l'a'i' of IIIli< h of a !Jook full ol. intne,tin~ speculation 
about the nature of go\'ernnH·IIt, 1 .c·,]i(' 1 .ip,oll, Tht· ( ;rt·at Issues of 
Politic~ (Engkwood Cliffs, 1\: .. J.: !'ten tic c·-1 Ltll, Ill<., ~11d cd., 1960). 
Fundame11tal ill the ckn~lopllll'lll of the 11atio1Ltl gonTIIlllent in the 
l111ited States were the idea~ of .John I.o1 ke, (){ Ci1•il ( ;mlt'r11111C11t • 
(Chicago: llenry Regnery Company -a C;ttcw;ty hook). Interesting 
analyses of govermnent a11d politi1s, frcqw~11tly cmnparing the Amer­
ican system with those of other cou11trics, arc presented in Austin 
Ranney, The (;ovr:rning of Mr:n: An Intrutlul'lioTI to Political Science 
(New York: Henry I Jolt and Co., I !FiH), and K;trl I .m·wenstcin, Politi­
cal Powr:r and the (;ovr:nzmt:lllal Pmn:.1.1 (Chic ;tgo: l lnivcrsity of Chi­
cago Press, I !J!J7). 

Ikmocrac y is the subject of a ~hort, eloquent. and stirring appraisal 
by A. Powell Davies, J\1a11's f'ast Futurr·: :I JJt-ftnitirm of lJt'IIIOCracy 
(i\ew York: Fanar, Straus & Young, I!FJI) and a seril's of thoughtful 
lectures !Jy John H. Hallowell, The Moral Foundatirm of lJt'lnocracy 
(Chicago: University of Chicago Press, IU!J•I). 1\ significant reinterpre­
tation of the ideal of democratic government, insisting that Americans 
departed fron1 it in their zes_t for equality and popubr participation, is 
\\'alter Lippmann, Fs.mys Ill thr: PrdJ/ir fJhi/owfJh\' (Boston: Little, 
Brown & Co .. I !F1!'J). T. V. Smith and E. c:. J.indl'lllall, Tht• lJt'IIIO· 
cratic fl!ay of J.if1:• (:\ew York: i\ew American Library. rev. eel., 1951 
-a Mentor book) is a witty and popular philosophic discussion which 
has run through several editions. ;'\fany students have found stimulat· 
in~ the essays collected by R. C. Snyder and H. H. Wilson, Roots of 
Political Behavior • (r-.:ew York: American Book Co., I !1·19). 

In considerin~ the devdopmen t of political ideas in the United 
States, a good starting point would he Carl Becker, The 1Jt·claratio11 
of lndcperulenre • (New York: Alfred A. Knopf. I !1~-1-a Vintage 
hook). The most famous analytical work by a foreign observer, report­
ing on the practice of American democracy tong ago, is Alexis de 
Tocquevillc, Democracy iu A mcrica • (New York: Alfred A. Knopf. 
I !145-a Vintage book, 2 vols.). Alan P. Crimes, American Political 
Thought ( 0; ew york: Henry Holt and Co., 1 !l!'>li) summarizes ideas that 
underlie the country's institutions; a new collection of readin~s on the 
same subject is Andrew M. Scott, Political Thought 111 A menca (New 
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York: Rinehart & Co., 1959). A more controversial book, Louis Hartz, 
The I.i!Jt·ml Tmdition in .-lmc1·ica (New York: Harcourt, Brace & Co., 
1955) presents one scholar's Yivid interpretation of its political history. 
Encompassing- both is a distinguished book by a political historian, 
Richard 1-Iofstadter, The Amen·can Political Tradition • (New York: 
Alfred A. Knopf, 1951-a Vintage book). 

PART II 

''lahing t/1(• Constitution 

Appropriate also in Part I because of its analysis of the political 
ideas of leaders in colonial America, Clinton Rossiter, Seed-Time of 
the Rcjntf,fic (New York: Harcourt, Brace & Co., 1953), is relevant 
here because of its consideration of colonial govennnent, the shape of 
which influenced the Constitution-makers. Of more direct impact were 
the gov(Tnment and the difficulties of the states under the Articles of 
Confederation, the subject of Allan Nevins, The American States Du1·­
ing and .-1ftel· the R.t·r,olution 1775-1789 (New York: The l'vlacmillan 
Co., I ~J:.!7). On the nature and significance of the concept of constitu­
tional government, see C. H. 1\Icllwain, Constitutionalism, Ancient 
and ,\lodtTn * (Ithaca, N.Y.: Cornell University Press, 1940-a Great 
Seal book). 'J"he members and proceedings of the Constitutional Con­
'-'CIHion of 1787 have been described and discussed in many books; 
among the best arc !\lax Farrand, The Fathe1·s of the Constitution 
(Kew Haven, Conn.: Yale University Press, 1921); Charles '·Varren, 
The J\lalu.ng of the Constitution (Boston: Little, Brown & Co., 1928); 
and a 111ore colorful account, Carl Van Doren, The Great Rehearsal 
(New York: The \'iking Press, 19·18). The idea that the Founding 
Fathers ''"ere spokesn1en for the special interests of creditors was first 
popuLtrized in a ranlOUS book, Charles A. Beard, An Econom.ic lnter­
jnctatioll of the Constitution of the United States (New York: The 
:\lacmillan Co., 191!1). Recently Beard's analysis has been subjected to 
sharp, perhaps too sharp. attack by Robert E. Brown, Charles Beard 
and the Constitution (Princeton, N.J.: Princeton University Press, 
195(i) and a more balanced and fruitful reevaluation by Forrest l'vlc­
Donald, ll'e the PcojJle: The Economic Origins of the Constitution 
(Chicago: University of Chicago Press, 1958). The famous series of 
articles, The Fedcmlist jJapers, which helped persuade Americans to 
adopt the Constitution, arc printed in whole or in part in various vol­
tunes: one edition is edited by Beard, under the title The Endw·ing 
Federalist (Garden City, N.Y.: Doubleday & Co., 1948); another by 



688 I Suggested Reading 

R. H. Gahric.:l, Tht: Fee/em list • (:'\c.:w Yo1 k: Liberal Arts Press-an 
American HcriLagc.: Sc.:ric.:s book): another by H. S. Curnmager, Selec· 
t i(Jns from the l· ederalist • (~ c:w York: :\ pplc.:tun·Ccn tury-Cro[ts-a 
Crohs Cla~~ic). 

Fedaali.mz 

The corHept of federali~rrr i~ meti< ulomly delincd hy an Englishman, 
K. C. \\'heare, Fr~dr:ral (;rmt'l"/llllt'lll (l.orulon: Oxlonl Uni\'ersity 
Press, ~nl ed., l!f1:~) who linds that few rotrrllries ht:sidl·s the United 
States ran he c:allcd truly ft'der al ,tate,. Sc.:e al'o a collection o£ able 
essays edited hy an .\rneri< an ~~ hular, Arthur \\'. l\lannahon (ed.), 
Federalism, Mature: awl J·;l1u:1f!.t'lll ((~ankn City, :'\.Y.: Doubleday &: 
Co., 1955). The shift ol llltr<h authoritv from the ~tales to the national 
government in the present l"errtury, e:pec:ially in the 19:\0's, gave rise 
to a number of hooks . .Jarre Perry Clark, Tlu: Uise of a .\'no Ft:cleralism 
(New York: Columbia University Press, I!l~!:!) i'i a scholarly discussion 
of the change; in T . .J. Coolidge, Why Gcntmli:t:d (;rnwmmeut? (Cam· 
bridge, Mass.: The Riverside Press), a short series or essays, a descend· 
ant of Thomas Jefferson bitterly opposes it. The best hook on the 
modern working of the federal system is William Anderson, Tile Na· 
lion and the States (:'vlirmcapolis, l\linn.: Unin:rsity of l\linnesota 
l'rcss, 1955 ). 

SEPARATION OF PoWERS. The possibility o[ harmful stalemate, aris· 
ing out of the mutual "drecks" of Pre~ident and Congress, has given 
rise to numerous suggestions for ron~titutional < hangc. Proposals for 
increased presidential influence, indudirrg authority to dissolve the 
Congress and call for a new c:on~res~ional clc< tion, arc c-ontained in 
\V. Y. Elliott, Tltr: Nr:r:d for Constit11ti01111 [ Rt'fonn (i':cw York: Me· 
Graw-Hill Book Co., I !1:~:,) ami for a sy~tem or greater congressional 
control through a rnoclilied parliamentary system in Henry Hazlitt, A 
New Constitution Now (i':cw York: l\JcGraw-Hill Book Co., 19'12) . 

.JuuJCIM. REVIEW. The Supreme Court's role of "umpire of federal­
ism" is explored in .John R. Schmidhauser, The SuJn·eme Court as 
Final Arbiter in Fedeml-Statr: Relations (Chapel Hill, N.C.: University 
of North Carolina Press, I!J!JH). Judicial review as a whole, and its im· 
pact on our governmental system, is the subject of a great many good 
books, though some arc "dated" in the sense that they _argue about 
issues that were "hot" when they were written: still, such Issues have a 
way of recurring. Thus Charles \Varren, The Malting of the Co1zstit1t· 
lion, supra argues interestingly and convincingly that the framers 
. ' . .· · }'date wtended that the Supreme Court should have authouty to mva 1 ' 
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acts of Congress, and Robert K. Carr, The Sup,·eme Cozu·t and judicial 
Review (New York: Rinehart & Co., 1942) suggests in a vigorous, read­
able essay that the justices abused this power. Carl B. Swisher, Ameri­
can Constitutional Development (Boston: Houghton Miffiin Co., 2nd 
eel., 19:>·1) is a good historical account of the adaptation of the Consti­
ttllion to changing conditions through judicial interpretation. A con­
cise little book, E. S. Corwin and Jack ,V. Peltason, Unde,·standing 
tlu· Constitution (New York: Henry Holt and Co., rev. eel., 1958) helps 
the student to achieve the goal indicated in its title. There are numer­
ous voltunes of selected Supreme Court opinions, with explanatory 
essays: these can be very useful despite the tendency of some authors 
to cut essential parts of the Court's argument in the interest of saving 
space. Among the best of the up-to-date collections are vVallace :Men­
dc..-lson, The Constitutio11 and the Supreme Cow·t (New York: Dodd, 
.i\Jead & Co., 19:>9); :\lpheus T. i\lason and 'Villiam l\L Beaney, Amer­
ican Constitutional I.aw (Englewood Cliffs, N.J.: Prentice-Hall, Inc., 
2nd ed., 19:>9); Rocco J. Tresolini, American Constitutional Law (New 
York: The iVIacmillan Co., 1959); and Robert E. Cushman, Leading 
Constitutional Derisio11s (New York: Appleton-Century-Crofts, 1958). 
Edward S. Corwin, The Constitution and JVhat It J\feans Today 
(Princeton, N.J.: Princeton University Press, 12th rev. ed., 1958) is a 
remarkable compendium of case references applied to each clause of 
the Constitution. (Other books pertaining to the Supreme Court will 
be suggested under the heading of Part IV.) 

FREEDOM AND JusTICE. The literature of liberty is so extensive that 
it is hard to pick and choose. Perhaps the best starting point would be 
a nineteenth century classic, John Stuart Mill, On Liberty • (Chicago, 
Ill.: Henry Regnery Co.-a Gateway book) or a compilation of essays 
edited by Howard iVIumford Jones, Prima of Intellectual Freedom 
(Cambridge, l\1ass.: Harvard University Press, 1949). On the present 
question of reconciling the principle of individual freedom with the 
threat of international communism, Justice Douglas's dissenting opin­
ion in Dennis v. U.S., which is included in Vern Countryman (ed.), 
Douglas of the Sup,·eme Court (Garden City, N.Y.: Doubleday & Co., 
1959), is a short, eloquent statement of one position; a different one is 
presented by Sidney Hook, He,·esy Yes, Conspiracy No (New York: 
John Day Co., 1953). The basic issue is concisely presented by Harold 
W. Chase, Security and Liberty • (New York: Random House, 1955). 
Readers of John C. Miller, Crisis in Freedom (Boston: Little, Brown 
& Co., 1951 ), a lively, dramatic account of the period of the Alien and 
Sedition laws, may note an implied comparison between those days of 
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fear of ".Jacobin," and the lll~>lt' It'< t·nt aLt1111 :tiHIUl <:ontmunists. For 

an under~tanding of thl' :lltttr,,plwtC' "' the l':trly I~F-lll''i, 'it't' a frankly 
critical hut ~ignil11 :tttt l1i1>gl aplt1· ol the 111:tll who '' tnl>olilt'd that 
period, Richard II. Rtl\'t'lt', .),· 1111 ttn fl)r .\f,(.',nthy (:\t·w York: Har· 

court, Brace & Co., I'F,q)· \\'ell 1,·o11lt ll':ulin~ i, :t ""H'rly brilliant 

hook on liiH:rty a'i a ''litHe ol 11 ati~>n:tl gt!':tlllt'"· :\Lttt Barth. The 
/.oyall)' of Frt~r· ,\lnr • (:\l'\\' York: 'llw \'iking l'tt'"· 1~1:-d -·a \'intage 
hook).,\ conlla'iting view, that to dt·-.1·t\T IHTdo111 tll<'ll 1111tst first be 
virtuott'i, is pt-e'il'llt<:d l1y \\';tltt-r lktll'>, /·u·I'I/IJ//1, l'ntru·. rrnrl tlu· First 
;lmr:nrlmr:nt (Baton Rougl', I.a.: I.oui,iana St:ttt· l'ninTsity Press, 

I ~F,7). 
A long hut ha,ic work on tiH· nw:tning of tltl' Fir'>t .\IIH'tHhncnt is 

Zechariah Ch:tfee, J·u·e Sf"''''" in tlu· l'nrtl'll \/11/n ({::unln idgc. :'\lass.: 
ll:trvanll:niiTI'>it' l'tt'"· 1~11~). <:~>ntt:t,tittg ,,itlt it in lnt·,·il\· and. to 

~onte extl'nt, in \it·\\·point. i, :1 '><'I it·'> ol tlllt'!' It·< 1111!'' ll\ a lanwus 
judge, l.!'artll'd ll:tnd. 'J'Iu· lltlluf Utg./til r<:: 1ntlllidgt·. \1:1,,.: llarvanl 
llnivn~ity l'tT'i'>, I~J:,H). St-eal'" l.!':trn!'d JJ: 1nd. 'J'Iu· .'ofnlil uf l.i!Jt'l'/\' • 

(1\:ew York: Alfred,\, Knopf. I~II'1:.!- a \'int:tgt· book) .. \11 influential 
view of religious lil}{'rty under tltt· ( :on'>tillttion i-. olln{'{l l>y \\'ilfrid 

Parsons, S.J ., Tlu: Fin/ Frr:r·rlrHn: Crn1.1ir/r·mtintl.\ u11 (.'Iundt anrl Stale 
in the Unit('(/ Stalr:s (:\<·w York: 1>. X. :\It .\!ullt·n Co., 1~11~). Loren P. 

Beth, Til(: Amr'rir-rm TI"''JI')' of Cl111rch anrl Stutr· (< ;aiiH's\'illc, Fla.: 
University of Florid:t l'rl's~. l~l:JH) i~ 1\Titten t10111 a soiiH'what dillercnt 

angle. On procedural ~:d!'gtt;tnb, t\\·o very dilktTnt works arc rccot~l­

mended: a brief l'~~ay on tftc privilege again~t ~ell-innimin;llion, Ennn 
Griswold, Thr: Fifth ,-J lllr:llrllllr:nt Today • (LIInlll·idge. :\lass.: Harvard 

University Press, I ~JI'J:i) and a thorough analy~is of the whole field, 
David Fellman, Tl": lJr·fl'lulrurt's Nights (:\ew York: Rinehart & Co., 
1958). Some of the Engli~h beginnings of the ( OJHT(lt or due process are 

stirringly told in the biography of I.ord C:oke--C:athninc Drinker 

Bowen, Thr: /.ion and thr~ Thronr: (Boston: Little, Brown & Co., !957), 
the reading of which is an enriching experience. . 

EC.!l:AJ. Rtc;JJTS. The question or equality is dealt with trenchantly .111 

Henry A. :.Oiyers, /Ire Mnr Fqual? • (Ithaca, :\.Y.: Coml'll University 
Press, I !J·f:"J-a Great Seal IHJok), and A merit an willingness to open the 

country's gates to all alike-and its more recent unwillingness to do so­

is the sulJjcct of a series of essays collected in Benjalllill :\1. Zicg-Icr (eel.), 

Immigration: An Amnicmz /Jilr:mmrz (Boston: D. C. Heath & ~o., 
I~!!i3). On the specific question of the 1'\cgro's rights, well worth reac.hng 

are C. Vann \Voodwanl, The Strange Career uf .Jim Crow • (1'\ew York: 

Oxford University Press, 1957-a Galaxy Look) and Arnold Rose, The 
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J\•rgro in A mc1·ica • (Boston: The Beacon Press, 1948), the latter being 
the authorized condensation of Gunnar l\lyrdal's great sociological 
study of the Negro problem, An Ame1·ican Dilemma (New York: Har­
per & Brothers, 19·1-1). Robert K. Carr, Federal P1·otection of Civil 
Rights: (!_llf'St fm· a Srooul (Ithaca, N.Y.: Cornell University Press, 
19·17) reflects the findings of a commission appointed by President Tru­
ntan to seck a solution of the problem. One kind of solution, of course, 
might result f1·om political action by the Negroes themselves: see Henry 
Lee ;\loon, nalance of Por1'e1·: The Negm .Vote (Garden City, N.Y.: 
I >ouhlcday & Co., 19·18), but remember that the Negroes' voting 
strength has measurably increased since the book was written. Group 
action aimed at victory through litigation is described by Clement 
Vose, Caucasim1s Only: The Sup1·eme Cozat, the NAACP, and the 
Rl?strirtivc Cm•e11a11t Cases (Berkeley, Cal.: University of California 
Press, 19!>9). Various reactions to the desegregation decision are shown 
in l\Jelvin ;\I. Tumin, Dcscgn?gation; Resistance and Readiness (Prince­
ton, N.J.: Princeton University Press, 1958); John Bartlow :Martin, 
The /Jel'/J South Says "J.Vc••e1·" • (New York: Ballantine books, 1957); 
Brooks Hays, A Southem 1.Uodemte Spcalls (Chapel Hill, N.C.: Uni­
versity of North Carolina Press, 1959); and Hodding Carter 3rd, The 
South Stn"hcs Bach (Garden City, N.Y.: Doubleday & Co., 1959). 

PART III 

Elsewhere in these suggestions, standard textbooks have been deliber­
ately omitted, but here an exception will be made. V. 0. Key, Politics, 
Pm·ties, and P1·essw·e Groups (New York: Thomas Y. Crowell Co., 4th 
eel., 19!>8) with dispassionate certainty delves deeply into the subject 
matter of the chapters which constitute this part of the book. Other 
excellent recent works are Avery Leiserson, Pm·ties and Politics (New 
York: Alfred A. Knopf, 1958); Austin Ranney and \.Yillmoore Kendall, 
J>cmocmcy and the American Pm·ty System (New York: Harcourt, 
Brace & Co., 1956); Ivan Hinderaker, Party Politics (New York: Henry 
Holt & Co., 1956); and vVilliam Goodman, The Two-Pm·ty System in 
the United States (Princeton, N.J.: Van Nostrand Co., 1956). The stu­
dent could learn much, too, from a very different kind of book, a witty 
essay, speculative yet down to earth, written by a wise Englishman at 
the time when psychology was just gaining recognition as an important 
science: Graham \Vallas, !-Iuman J\Tat-ztre in Politics (London: Consta­
ble & Co., Ltd., 3rd ed., 1920). Provocative analyses of the mainsprings 
and methods of American politics are Samuel Lubell, The Futw·e of 
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American Politics • (Garden City, :"\.Y.: DouiJiec.lay & Co., 1953-an 
Anchor book) and Daniel .J. Buorstin, The Genius uf American Poli­
tics • (Chicago: U ni versi t y of Chit ago Pre.:~~. I ~I::,H-a Phoenix book). 

PRESSURE GRut;Ps. The theory of the.: "group IJa~i' of politics" was 
given its first modem ~tatemcnt l1y Arthur F. Bcntlt-y, The Process of 
Government (Chicago: Univet~ity o[ Chi1 ago l'~t·..,..,, l!HIH) and has been 
further expounded l1y J);n·id B. Trulllan, ']"/11• ( ;ul't~nunclltal Process 
(I'\ew York: Allred A. Knopf, I !I;J I). :"\l"iLI 1c1 ol thl"'C books is easy read­
ing, but both arc signilu:ant. Donald C. Blai ... ddl. .·1 mnin111 }Jt:/IIOCI"aC)' 

Under Pressure (l\ew York: The Ronald l're~~. I !IJ7) weaves theory 
and practice together in a vigorou~ an ount of intnc..,t groups at work. 
Good studies of particular intt·rests and pre~..,urc groups include the 
following: Oscar Handlin, Uace and ;\"atirmality in America/! Life • 
(Boston: Little, Brown & Co., I!F,7; Garden City. 1\.Y.: Doubleday&: 
Co., 1955-an Anchor book); Peter Odegard, J'res.wre Politics: The 
Story of the Anti-Saloon I.r~agw~ (0:ew York: Columbia University 
Press, 1!128); and L. E. Ebersole, Church LoiJI,yillg ill the 1\'atiori'S 
Capital (New York: The Macmillan Co., 1951). 

PARTIES. \\'hat Ameritan political panics should he has long been a 
subject of hot scholarly debate. On the side of having them stand for 
clearly defined opposing programs are E. E. Schauschncider, Party 
Government (New York: Rinehart & Co., 1 !II~). and Toward a Tn!O· 
Party System (New York: Rinehart & Co., 1!1511), a report of the Ameri· 
can Political Science Associ a lion's co tum i ttee on political parties, 
headed incidentally. by Professor Schattst lmeider. On the same side 
of the i~~sue is Stephen K. Bailey, Tlte Condition of Our Natiorwl Par· 
lies • (New York: The Fund for the Republic, !95!1), a lively, imagina· 
tive, and comparatively practicable proposal for change. Pendleton 
Herring, The Politics of lJwt~Jcracy (I'\ew York: \V. \V. Norton & Co., 
1940) states the case for _kecplllg each pany "pluralistic" rather than 
"programmatic," suggestwg that a party's central function is that of 
playing the "broker's" role between interests and government. 

Political history in terms of party conflict is readably recounted by 
W. E. Binkley, American Political Parties: Their Natura[ History 
(New york: Alfred A. Knopf, 3rd ed., 1958). The old vision of an 
agrarian society, and the w~y that the shadow cast on it by slavery led 
to party disruption, are maJor themes of a fine biography, "William N. 
Chambers, Old Bullion Benton (Boston: Little, Brown & Co., 1957)· 
Amos R. E. Pindwt, Histmy of the Prog1·essive Party 1912-1916 (NeW 
York: New York University Press, 1958) is an "inside story" of the Bull 
Moose movement, and the turgid history of a small group that, among 
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other things, played the role of a political party is well told by Irving 
Ho\\"e and Lewis C:oser, The Amc1·ican Communist Part)•: A Critical 
llist01y (Boston: The Beacon Press, 1958). Not third-party, but essen­
tially nne-party politics in a whole region is the subject of V. 0. Key, 
Southf•,·n Pu/itirs i11 State and Nation (New York: Alfred A. Knopf. 
19·19), a detailed analysis of political structure, attitudes, and opera­
tions in the southern states. 

Many years ago, the author of the present book found reading Frank 
Kent, The G1·eat Game of Politics • (Garden City, N.Y.: Doubleday & 
Co., 19:.!:~-an Economica book published by Smith, Keynes & l\Iarshall, 
Buffalo, N.Y.) both a fascinating and a chilling experience for a politi­
cally unsophisticated undergraduate who had not realized the extent 
that tnoncy and local party organizations count in politics. The cor­
ruption of city machines half a century and more ago, still not wholly 
irrelevant, was colorfully described by Lincoln Steffens, Tlze Shame of 
the Cities • (New York: l\IcClure, Phillips Co., 1904-an American 
Century Series book published by Sagamore Press, Inc., N.Y.). In Ed­
ward .J. Flynn, You'1·e the Boss (New York: The Viking Press, 1947) 
a n1orc recent party leader gives a very different picture of local organi­
zation. A former national party chairman writes of local party activity 
in Stephen A. l\Jitchell, Elm St1·eet Politics • (New York: Oceana Pub­
lications, Inc., 1959); for a recent study of national party organization, 
see Hugh A. Bone, Part)' Committees and National Politics (Seattle, 
\Vasl1.: University of \Vashington Press, 1958). The Eagleton Founda­
tion's Series of Case Studies in Practical Politics (published in New 
York by Henry Holt and Co., beginning in 1958) all of them brief and 
down to earth, include Philip S. \Vildcr, .Jr., The Republican National 
Committee Chainnan in the 1958 Campaign • and Francis Carney, 
The Rise of the Democratic Clubs in Califomia. • 

NoMINATIONs AND ELECTIONs. The Eagleton Foundation's Series also 
contains studies of the nominating process: Rhoten Smith and Clarence 
Hein, Republican P1·imm)• Fight: A Study in Factionalism,• and Joel 
Sterns, Selecting a Senaton"al Candidate,• the first concerning Kansas 
and the second New Jersey during the 1958 congressional campaign. 
For an account of the real beginning of the primary movement, see 
A. F. Lovejoy, La Follette and the Establishment of the Direct Primary 
in Wisconsin, 1890-1904 (New Haven, Conn.: Yale University Press, 
1941 ). Nominations in what are virtually one-party states are the sub­
ject of Cortez A. M. Ewing, Primm-y Elections in the South (Norman, 
Okla.: University of Oklahoma Press, 1953). The much-debated ques­
tion of the machinery for electing a President is thoughtfully consid-
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creel in Lucius \Villllcrding, Tl11· I·:lrr lura/ (.',,1/l'gr· (:'\cw Bnrnswick, 

N.J.: Rutgers Univt:r~ity l'rc-,-,, Jq;,HJ. (:;rrnp;rign-; <<ht rnoncv: a good 

sh;>rt account of their finarJ< ing i-, J. B .. '-,!JaJJniJn, .\!unr'\' 1111 rf.!'olitirs • 

(i\:ew York: Ranclorn II()ll'><', 1!1:,'1) .. \n Eagl!'tiJJJ ,trrelv of the elforl 

of the Alllcrican I Icritagc F()undar i"" t" jH'I ,u;rdc <.,.,.,,;>lit' to contrib­

ute a slllall aiJiount to tlw pany of hi' c lroic l' i, Jolll.l \\'. Cr;l\dord, 

/)ol/ars for /)emorTruy. • Stan Ic-y 1\.l'lll'\, Jr., /'m/r'\1/()lltll }'u/J/ir J{e/a· 

lions and l'olitiral !'oll'l'l' ( Balriuror c·, .\lei.: Johm llopkin, l'ni\'ersity 

Press, I!J.:Jii) is a ~tartling, fa.,< inating ;" < <Hrnt of high·prt·,, 111 c "selling" 
of issues aml candid;rtc'i. 

Few politicians, if any, ha\'C: III()JC intt·H·,ringiY ;rnd tll<lughtfully 

descril)(:d what it i-; likt: t() 11111 l()r oiiJ<c· than Stinr"'n Bullitt, To /k a 
Politir·irm (Carden City, :'\.Y.: l>ord,f<-cby K: Co., I !I!',! I). Robert E. 

1\Jerrialll and Rachel 1\J. L<H'll., Coin,£!, Into /'ul/tin (:'\ew York: !larper 

& Brothers, I!J:"Jt) is one of ~c,·nal n·'fH'< table t·.,.,;rvs on thl' same sub-

J.ect. So111c writers of lie tion han· dt·alt dl<-tr in·fy ,,·itlt tht· "l'w·ral field 
' ,..., '-

of politics and inclividual Sll<<t·,,ful politic iam: ,t·c· Ed,,·in ()'Connor, 

Tl11~ I.a.1l //urml1 • (Bo,t()n: l.itrlt·, Bro\qr K: (:o., l!J:,fi ·a Bantam 

IHH>k). \dri< h i~ ),a.,cd ()n < h;rr ac tcrs in Boston, and Rolwn l'enn \\'ar· 

rcn, .-111 tllf· A'in,E!,'s Ml'll • (:'\cw York: Cro-,sc·t X: I>unlap. Inc., I!J.I(i­

a Ban tarn )HJok) laid in I .ouisiana. :\ hihrio 11 ,Jv nnical noYl'l ·rhout a 
srnaJI.tirrH· c;riiijiaign, John h>stt-r,/.t•/ (;,.,n.E!,t'f)u./1 (:'\n\' Yor.k: Ilar­

<<HJII, Bra< c. Inc., l!Fi7) is JJJ<:ntior~t·d lwrc "·ith ;r \\·;rrning; that not 

c-n:rything i~ <pritc a~ li;rd a~ the story ~ugg<'~l~. \Tt "·ith ;rrr ;1d 111 ission. 
t()o, that the l'Xperit·n«:d <;rrJJpaign<-r n:;uliJJg thi-, hook gl'ts man\' a 

'\hock of n·< ()gnition." 'j Ire ;trtthor of it \\';rs r<';rlly Fostl'r Furrolo, 
Cov<'rrror of .\Lr.,_acfru-,clh. 

l'redic ting clcr tion r!'srrlt~ by sanrple p<,Jis of public opinion has 

IJeen done widely ~iu.n: tlu: htc l!J:IO's. and often with tonsiderable 

au uracy; I Hit after the s;rrnple poll~ nrisfrrcd b;rdly in I q lH, when they 

predicted a victory lor l k\\·ey over Tnnnan, an ;reid < onttnt•nt 011 their 

llscfulne~s appeared: I.irJ<b;ry Rogn~. Tlu' /'uii.II!'I'S (:'\l'\\' York: Alfred 

:\. Knopf, J!J.J!J). But sanrpling and intnvie"·i 11 g tee hni<pres have been 

dcv<:J()pcd to the point \dtne social srienri~t~ cart karn a good deal 

about what kinds of people shiJ Led front one part\' or caJJdilhtc to the 

other, lor instance, arrd the possible or acknowledged rl';rsons for the 

shift. Sec Pard K. Lazarslcld, Bernard Ben:J,on, and I Lrtci Gaudet, 

The PeojJ!e's Choice (i':ew 'l:ork: Colurnbia t: 11 i,-crsity Press, 19-IH); 

:\ngus Campbell, (;crald Cur111, and \Vancn E. ;\Iiller. The l'otcr J)e· 

cidr:s (Evanston, Ill.: Row, Peterson and Co., 1!1:"..1): :\ngus Campbell 

and Horner c. Cooper, (;roufJ ])if/crences ill Attitude's and l'otes (Ann 
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Al-hol· :\lit h.: Survey Research Center, University of l\Iichigan, 1956); 
and I :awn·JH e P. Fuchs, The Political Behavior of American jews 
(( . 1 . Ill · The Free Press. 1956) . .:\ S}Jecialized study of one impact 

• t'JICill • · · 

011 votill" !Jch:l\·iol· is Henry M. Bain and Donald L. Hecock, Ballot 
Po.\ition 7ulll l"oft'n;' Choice • (Detroit: \Vayne State University Press, 
1 ~I:·J~I). :\ useful. up·to·d:ne cullcction of materials in this field ca~ be 
found in Eugene Bunhck and .-\rthur J. Brodbeck (eds.). Amencan 
l"otin•' nt·ltm•im· (C;Icncoe, Ill.: The Free Press. 1959). 

c 0 ,:,-ing the whole area discussed in Part III is a book of well­
selcncd, a!Jilosl invariably interesting essays by various authors, 
1-lcllry .·\. Tun1er (ed.), Politics in America • (New York: l\IcGraw-Hill 
Book Co., 1 ~I:""Jii). An older but still widely read collection is Asher N. 
Christensen and En·on :\I. Kirkpatrick, People, Politics, and the Poli­
tician • (New Ym·k: Henry Holt and Co., rev. brief eel., 1953). 

PART IV 

Co:-.:c;r{FSS. Bertram 1\f. Gross, The Legislative Struggle (New York: 
:\Jc(; 1·aw-I·Iill llook Co., 195:~) is a knowledgeable book developing the 
idea that Collgl-css is the vortex of whirling intergroup conflict. l\-lore 
illstitutiollal in app1·oach, less analytical but informative, is George B. 
Galloway, The J.cgis/ath•c PnJcess in Cvngn~ss (New York: Thomas Y. 
Crowell Co., I 955) . .-\ recent, uniquely opinionated book, James Burn­
ham, Coll!-!,l"ess ancl the .·lmt-rican Tnuliticm (Chicago: Henry Regnery 
Co., I 95!1) bemoans what its author belie,·es to be the decline of con­
gn.~ssional powe1· Yis-a-vis the President. Very ditrerent is the criticism 
of .James .i\1. Burns, Congress mz Trial (i\:cw York: Harper & Broth­
ers, I9·19) a study of action on three important bills which im­
plies that more presidential leadership and party discipline are needed 
if we arc to have responsible government. \\'. S. \Vhite, The Citadel 
(l':cw York: Harper & Brothers, 1957) is a recent and, on the whole, 
admiring study of the Senate by an experienced \Vashing·ton corre­
spondent. The history of one often-criticized senatorial procedure is 
the subject of Franklin L. Burdette, Filibustering in the Senate (Prince­
ton, 1\: . .J.: Pl'inccton University Press, 1940). 

A schol::dy. vigorous, ami highly readable book about congressional 
invc.•aigations, Telford Taylor, Gl·tmd Inquest (New York: Simon & 
Schustcl·, 1955) puts emphasis on "probes" of political opinion, seeing 
these as tactics in a much broader struggle for control of the govern­
IIIC!Jt. In G. Bromley Oxnam, I Prott•st (New York: Harper & Brothers, 
195·1) a .Methodist bishop g1·aphically recounts his ordeal before an 
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investigating committee. At lca.~t three other hook~ that dea_l with the 
procedure and influence n{ three dine-rent kind-; of committees may 
well repay the st.udent whn rC'ad~ then1: Holhe~ t N. Carroll, Til~ 
House of Refnt~Jt'nloliPt'S and Forrign .·lf/atrl (Prtto;hurgh, Pa.: Um· 
vcrsity of Pitt-;hurgh l'n:s~. I !J!iH); Robert K. Carr. The House Corn· 
mittee on Un-Amerirrm Adi11itirs, / 1J·J;-/ 1Hn (Ithaca, N.Y.: Cornell 
Univer·sity Press, J!J!)~); and (;ilhert Steiner, Tht· Congrrssional Coli· 
ference Committee (Urbana, Ill.: Uni\'cro;ity of Illinois Press, 1951). 
Aspects of the question of whether Congre~o; actually represents the 
people arc ahly dio;cu.,sed hy a mathematic ian, E. V. Huntington, Melli· 
ods of A jJfwrtirmmenl ill Crmgn:u (\Vashington, D.C.: Senate docu· 
ment ~HH, 7oth Congress, 3rd ses.,ion, I!J.IO) and a political scientist 
who sought to show that party regularity was still the major factor in 
cong-ressional behavior, .Julius Turner, Ptn·ty n7lll Cmzstitw~"C)' (Balti· 
more: Johns Hopkins University Pn·ss, I!J!JI). :\ pioneering, partly 
mathematical analysis of the party structure in Congress is David B. 
Truman, The Cmzg1·essirmnl Party (:\'ew York: John \Viley & Sons, 
Inc., 1959). 

One sig-nificant power given by the Constiwtion to the Senate is 
that of "confirming" or rejecting- Presideutial nominees fnr important 
positions. The standard scholarly work 011 this subject is .Joseph P. 
Hanis, The Advirt~ rmd Consent of the Snwlt? (Berkeley, Cal.: Uni· 
versity of California Press, I !J!J3). An Eagleton Foundation case study 
deals with one contest early in the Eisenhower administration which 
had foreig-n-pol icy i m pi ica tions: .James N. Rosenau, The Nomination 
of "C:ItijJ" Bohlen. • A very long and widely read novel by a newspaper· 
man, Allen Drury, /1dvise and Const~nt (Garden City, N.Y.: Doubleday 
& Co., 1959), as its title implies, deals with this topic among others. 

Seldom, however, has fiction conveyed much of the reality, problems, 
and fiavor of congressional life. Usually that has been done best 
through studies of real congressmen in action. A series of such studies, 
highly readable, is Stephen K. Bailey and Howard D. Samuel, Congress 
at Worlt (New York: Henry Holt and Co., 1952). A senator has written 
of former senators facing critical moments in their political lives, John 
F. Kennedy, Profiles in Coumge • (New York: Harper & Brothers, 1956 
-a. Pocket book); this indudes an introduction which vividly de­
~cnbes the pressure under which congressmen make decisions. Interest­
I~g autobiographical works which may surprise some readers in the 
pictures they paint of politicians at work include one by a former 
~:presentative, Jerry Voorhis, Confessions of a Cong1·essman (Garden 
City, N.Y.: Doubleday & Co., 1947) and one by a late Senator, George 
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\V. Norris, Fighting Liberal (New York: The Macmillan Co., 19·15). 
THE PRESIDENCY. Outstanding as a clear, short, lively analysis of the 

President's many functions is Clinton Rossiter, The American 
P1·eside11cy • (New York: Harcourt, Brace & Co., 1956). A more legally 
oriented approach to his powers is developed by E. S. Corwin and 
Louis vV. Koenig, The Presidency Today (New York: New York Uni­
versity Press, 1956). Harold J. Laski, The American Presidency • (New 
York: Harper & Brothers, 19·10-a Universal Library book), written 
ncar the end of the New Deal period, was a trail-blazing justification 
of expanded presidential power; its ideas are still provocative. Excel­
lent books which trace the historical development of the office are 
George Fort .Milton, The Usc of Presidential Power (Boston: Little, 
Brown & Co., l9H) and \Vilfred E. Binkley, The Man in the White 
House (Baltimore, l\Jd.: Johns Hopkins University Press, 1958). On 
the office of Vice-President, see Irving G. \Villiams, The American Vice­
Presidency: New Looh • (New York: Random House, 1954). 

Richard F. Fenno, Jr., The President's Cabinet (Cambridge, Mass.: 
Harvard University Press, 1959) is one of the very few published 
studies of the cabinet as an institution, and the only recent one. The 
establishment of the executive office of the President is one of the sub­
jects covered in the second volume of the autobiography of the remark­
able man who headed the committee which proposed it, Louis 
Brownlow, A Passio11 for Anonymity (Chicago: University of Chicago 
Press, 1958). See also the same author's The President and the Presi­
dency (Chicago: Public Administration Service, 1949). 

Much can be learned about the presidency by perusing the biog­
raphies and memoirs of the men who have held the office. A list of 
such books, including many of merit and interest, would be too long to 
include here. \Vithout any desire to exclude others, books about two 
"strong" Presidents, one from each party, will be mentioned: Henry 
F. Pringle, Tlzcodo1·e Roosevelt • (New York: Harcourt, Brace & Co.­
a Harvest book) and James M. Burns, Roosevelt, the Li011 and the Fox 
(New York: Harcourt, Brace & Co., 1956). Two sharply contrasting 
studies of President Eisenhower's administration, each written by an 
able journalist, are Robert J. Donovan, Eisenhowa: The Inside 
Story (New York: Harper & Brothers, 1956) and l'vfarquis W. Childs, 
Eisenhower: Captive Hero (New York: Harcourt, Brace & Co., 1958). 

THE EXECUTIVE BRANCH. Administrative organization and reorgani­
zation are not subjects conducive to light summer reading. Important 
to any student of public administration, however, are two recent books 
(older ones are regretfully omitted): Fritz l'vlorstein Marx, Tlze Ad-
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rni 11 istwtim: Stair' (Chic ago: I 'ni\Tr~iry of Chic ;cgo l'rcso;, l!l:1i) and 
Emmell<: S. Redford, frJ,.ul anrl J>mr tirr· in J>uf,/ir· .·ldmi11istration 
(Univer.,itv, :\Ia.: (:nin·r.,iry of .\bh;11na l'n·,,, 1!1:-,X). Two hooks pre· 

sent the 1;robl<"mo; of the 111~1 llocl\·c·r ( :onnni"ion in a readable and 
intcrcc;ting fa~hion: Bcacll<-y 1>. :\";hh and ConiC'Iill., Lynde, A Hook 
i11 f.l:,,iathr171 (:\"<"W York: 'IIJC' \lac cniiL111 ( :o., 1q;,o, and llcrhert Em· 
Jl)('ric II, F.1.\fl''.\" o 11 /-"l'r/nnl /(r(}l,r.!JI11i~ulloll 1 I· nin·r 'iry .. \Ia.: l lni\'crsity 
of :\lalJ;11 na .l'n·~o;. l!l~,o 1 . J. Rol;11ccl l'c·r11roc k . . lclminl.l/lrllion am/the 

Uulr: "' !.r111 • (:\"ew York: RiriC'Ir;lll K: Co., 1~1 II). tlro11gh not new, is 
still a lliglrly thdul ~tcrcly ol crirical l;rcror' i11 riJ<• cll'\'l'lopment of 
quasi-kgi~lative and clu;r,i-juclic i;rl lcnrc rion' in c·xc·c11tin· agencies . 
.J. Leiper Fn:l'rnan, Tllf· J>o/itirnl f>"" 1'11; 1-.xr·r utu••· llurt'llll·f.t•gislntivc 
Comrnillr:r: Rr:lalions • (:\"c:w York: Ranclonr I loll,<'. I !1;,;,) is a short 
study of the c;ubjcc:t inclicatt'd in it~ title·. For a conrrovnsial personal 
attack on certain r<'glllatory agc·nc il'~ (ancl on ~oJJJ<' of th<' congressmen 
who were investigating them) ~c·c· lkrnard Sc IJ\\·artt, Tht· Professor 
and the Commi.uio11s (:\"cw York: :\lln·cl :\. Knopl. 1!1:,!1). 

Considering federal pc·rsonnc·l, l';11rl 1'. \'arr Ripc·r. 1/istory of the 
United Strllr·s Ci11i/ Sr:l-,iu: (Evan~lon, Ill.: Ro\1', l'l'lnson ami Co., 
I ~J:JH) de a Is with the dc:vclopllrl'rr 1 of a c orrr )Jl'l i 1 in· ml'ri t s\·stem, while 
the role of the non-career oflicial, drawn to wn·ic l' irr \\·ashirwton for 

..... 
a brief period, is the central suhjc:c I of .\[;11 vn fl. lknrstl'irr. The job 
of the Ff'rleral fo:.w:rutivr: (\\'ashirrgton, 1>.<:.: Th(' Brookirrg-s lnstitn· 
tion, l!J5H). :\ thoro11gh, up·lo·datc l'X)lo'>ilion ol JH'r~orrrrl'l administra­
tion is Felix :\. 0:igro, J>u!J/i,. J>n.\1Jif1u·l .·lrlmini.llmlirm (:"\cw York: 
Henry Holt and Co., l~F,~I). Sirrcc l~lli, the impmiliorr of uncertain 
standards of loy a It y a rrcl sccu ri t y on governnrl'll t l'llll'loyl·c·s has stirred 
numerous writers, most of them highly nitic al; arnong good recent 
studies of the subject arc the :\s!>ociatiorr of 1he Bar of I he· Citv of New 
York, Rr:jJorl of lhc Sju•rial Crmunillr·r· on thr· F,.rfn·al l.oytlii):·SC'Cill'ily 

Progmm (:'\ew York: Dodd, l\Icad & Co., 1 !F11i) arrd Ralph S. Hrown, 
l.oyrdty and Senaity: /~mjJloymr:nt Tests in tlu: l 'nilt•d Stn/t•s (~ew 
Haven, Conn.: Yale University Press, 1 !I:JH). For accuralc, absorbing 
and c;ometimes shockirrg accourrts of anual incidents, see Adam Yar· 
molinsky (eel.), Casr: Studir•s in l)r·rsrmnf'! Sr:rurity • (\\'ashington, 
D.C.: Bureau of i':ational Affairs, Inc:., 1 !15:1). 

LAw "="'" ., III·: Cot:Jns. Perhaps bee a ll!-ie law is a profession requiring 
years of special trairrirrg, comparatively few really good books about it 

have beerr written lor the laymarr. Attempts to write such Looks ha,·e 
often either disastrow.ly over!-iimplilil'd or have dl'alt with concepts 
beyond the reader's ready nunpreh('n~iorr. Ilowl'\'Cr, some of these 
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wonhy t'llons ha,·e had better results. Recommended are the following, 
on thl' gennal nalllre of law ami the judicial process (the list could be 
longt'r and omits some "classics''): i\Iax Radin, The Law a11d You • 
(:'\ew York: 1'\ew .-\ml'rican Library-a Mentor book), Charles P. Curtis, 
It's J'our l.aw (Cambridge, ;\lass.: Harvard University Press, 1954), 
and Henry J. :\braham, Courts and judges • (New York: Oxford Uni­
versity Press, I9!i!l): also a series of startlingly witty lectures to embryo 
law students, Karl N. Llewellyn. The Bramble Bush (New York: Co­
lumbia llni\"ersity I.aw School. I!l:Hl. rev. eel., 1951), and two brilliant, 
iconoclastic books by a lawyer who became a federal judge, Jerome 
F1·ank, /.m1• ancl thr .Uoclt'l"/1 Mi11d (New York: Brentano's, Inc., 1930) 
and Courts 011 Trial (Princeton, ::'I: . .J.: Princeton University Press, 
1 !I:JO) . .J udgl' Frank raised serious questions about the efficacy of the 
ad\"l'rsary process and the jury system: these questions (among other 
things) were implicitly raised again by a bestselling novel, Robert 
TJ·a\'t'r, .·lnntomy of a Murder • (New York: St. :\Iartin's Press, 1958-
a Dell book). One of the few other good American novels about law is 
.James Could Cmzens, The just a11d the Unjust (New York: Harcourt, 
Brace R: Co., I !H~)-

The intnrelationships of politics and law-especially constitutional 
law-ha\"e increasingly interested political scientists. See Victor G. 
Rosenblum, l.aw As a Political l11slmme11t • (New York: Random 
House, I !1:-l!i) and Jack \V. Pcltason, Federal Courts in the Political 
l'mn·ss • (i\'ew 'York: Random House, 1955). Alan F. \Vestin, The 
.·l11r11onrv of a Constitutional Law Case (New York: The Macmillan 
Co., I !1!'1H) is an interesting, play-by-play account of the development of 
the steel seizure conu·o,•ersy in 1952. 

The Supreme Court of the United States is the subject of a recent 
book by John P. Frank, Marble Palace (New York: Alfred A. Knopf, 
I 9!JH). A short and pithy series of lectures by a late justice is Robert H . 
.Jackson, The S ufn('lne Court in the American S)'Stem of Govenzment 
(CamiJJ·idge, 1\lass.: Harvard University Press, 1955). A politico-mathe­
matical approach tn the court's operations in C. H. Pritchett, The 
Roosr·1wlt Court: A Study in Judicial Politics and Values (New York: 
The Macmillan Co., 1948) is interesting (though of unproven validity) 
as an analytical technique and deals with a significant period of ju­
dicial history, when the old laissez-faire judicial log jam had just been 
broken and new issues came to divide the justices who broke it. The 
same period, and more, is covered with enthusiasm by Alpheus T. 
Mason, The Sup1·eme Cow·t fmm Taft to Wa,-ren (Baton Rouge, La.: 
Louisiana State University Press, 1958). 
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There arc many biographic·\ of Supreme Court justices, most. of 
which must he regretfully otnitted hC'rc. Some, however, dealing wlth 
men who had great influence on .-\nll'ric an hi~tory, mu~t he mentioned: 
David B. Loth, Chief fusti,·: fohn ,\lanlw/1 nnd tht· (;rowth of the 

Hr?fmhlir (!'\ew York: \\'. \\'. :\olton X: Co., l~H~I); Carl B. Swisher, 
Rogrr /J. Taney (i\:cw York: The \Ltnuillau Co., 1~1:15); Charles Fair­
man, J'v!l' . .fustire Milia and tlu: S11fnrn11: Cortrt (Cambridge, Mass.: 
Harvard University Press, I !J:l!l): .\fax Lemer, The .\lind ancl Faith of 
1Hr . .fu.llirr? Holmes (Bmtou: Liule, Brown X: Co., l!ll:i); Alpheus T. 
Mason, /Jrmulf:i.L· A Frcr: Man's I.ifc (i'\ew York: The Viking Press, 
19·lfi); and .\ferlo Pusey. Charlf'.l 1-."r''"'.l I-fughf's (1\:ew York: The Mac­
millan Co., l!J!Jl). \\'ith respect to recent or present members of the 
Coun, see .John P. Frank, Mr. ]11stiu: !Jlruh: The Man and His Opiu­
ions (1'\ew York: Alfred :\. Knopf, I !J.l!l); Santuel 1\.ondsky, The Co11-

stitutional World of Mr . .frutirc Franhfrnter (New York: The 
r--'fannillan Co., l!H!J); F. \\'illiam O'Brien, S . .J., .Justice Reed a11d the 
First Amr:ndmcnt (1\:ew York, :\.Y.: Georgetown University Press, 
1959); and H. M. Christman (eel.), Tlu? Puhlir Papers of Chief justice 
F.arl Warren (1'\ew York: Simon & Schuster, 1 !15~1). 

PART v 
Like a helicopter dusting crop~. this pan sweeps o\'er so many fields 
(though hovering here and there) that the pruning of a list of good 
relevant reading must be done ruthlessly and with a high degree of 
s~hjectivity on the part of the pruner. To keep the list to manageable 
Size he must leave out many enlightening and readable works; and 
(perhaps fortunately) he docs not even have roolll to explain just why 
he selects the particular books suggested here rather than others. 

GovERNMENT AND THE Eco:'IIOMY. Sidney B. Fine, l.aissez FaiJ·e a11d 
the General Welfare State (Ann Arbor, l\Iich.: University of l\lichigan 
Press, 1956) provides a fine summary of nineteenth century American 
attitudes, beliefs which were prevalent until the Great Depression. 
The revolutionary change in the early l!.l30's is described in a superb 
history, Arthur M. Schlesinger, Jr., The Comi11g of the New Deal 
(~aston: Houghton Mifflin Co., 1959), which tells the story of the be­
gmnings of many of the programs discussed in this pan of your text. 
The lives and thoughts of some leading spokesmen of the earlier peri~d 
are WeU sketched by Robert G. McCloskey, American Consematism m 
the Age of Enterprise (Cambridge, Mass.: Harvard University Press, 
1951 ). The concentration of economic power under a largely laissez-
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fai1 L' ~) .,tc:m \\·as brought out in 1932 in a very influential book, Adolph 
.\. lk1le . .JL, and Gardiner C. Means, The 1Hodern Corporation and 
!'rn.·atc: J>rujn·rty (:1\:ew York: The Macmillan Co., 1932, 2nd ed., 1940). 
\\'hl'n this book appeared the country was already in the throes of 
disillusion, which had begun when the bottom fell out of the stock 
market in Ouoher 19~9-an event vivaciously described by J. K. 
Galbraith, The Great Cmsh (Boston: Houghton l\Iiffiin Co., 1955). 
\\'ith respect to the present nature of the economy, Adolph A. Berle, 
JL, PoH•t:r JJ'itlwut ProjJcl·ty (New York: Harcourt, Brace, and Co., 
I ~)5~) is a brief and penetrating study of the role of the vast corpo-
ration in .-\tnerican life. 

For deeper analyses of various aspects of monetary and fiscal policy 
sec Charles C. Abbott, The Fedeml Debt (New York: The Twentieth 
Century Fund, 1953) and Paul J. Strayer, Fiscal Policy and Politics 
(New York: Harper & Brothers, 1958). \Valter Adams and Horace M. 
Gray, iH onojwly in .r-1 maica (New York: The l\-Iacmillan Co., 1955), 
while hardly objective in tone, is a short, challenging book filled with 
examples of the stimulation of monopoly by government. An excellent 
history of labor unions in America, up through '\Vorld \Var II, is 
Foster Rhea Dulles, Labor in America (New York: Thomas Y. Crowell 
Co., 19·19); a more detailed account of part of that period is contained 
in 1\.Iarc Karson, A mcrican Labor Unions and Politics, 1900-1918 (Car­
bondale, Ill.: Southern Illinois University Press, 1958). The present 
condition of the labor movement is analyzed and its problems suc­
cinctly stated in a refreshingly dispassionate book by a British econ­
omist, B. C. Roberts, Unions in Amaica • (Princeton, N.J.: Industrial 
Relations Section, Princeton University, 1959). The shift from ideologi­
cal struggle to equal bargaining by big and powerful bargainers, and 
the efl'cct that this change has had on the leadership of unions, is 
described by Richard A. Lester, As Unions 1.\Iature (Princeton, N.J.: 
Princeton University Press, 1958). Though none of the foregoing books 
about labor is complex or dull, anyone in search of lighter reading on 
the subject might enjoy Richard A. Bissell, Seven and a Half Cents 
(Boston: Little, Brown & Co., 1953), a novel from which was adapted 
the successful musical comedy, Pajama Game. 

A very different kind of novel, Frank Norris, The Octopus • (Garden 
City, N.Y.: Doubleday & Co., 1901-a Bantam book) might serve as an 
interesting introduction to the farm problem, especially if followed 
by that indignant author's second volume in hi5 planned but never­
finished "trilogy of the wheat," The Pit • (Garden City, N.Y.: Double­
day & Co., 1903-a Bantam book). The first of these stories, especially, 
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gives the reader an idc;t of \dt,. Lttttll't' dt·lluntkd rq~ulation of ra~l· 
road rates . ..\~ to more l<'t!'ltl ;1~1it ~tltll~;d ·"1dit it·,, ., 111. ;l';pcct i.s dts· 

cussed by a !cadi II;_; ;tgrit llltiiLd t·c """"'"! 111 ;, !,.,.,k with an irntablc 
title, John D. Bbtk, /'rnity,/'nnty./'tutt\' t(:;llnhtidg 1•• \Ltss.: Harvard 

Committee on Res!'al! h i11 tlw S11c i:d ">c icnc t·,, 111 l~l: 1,1. 11 1110re recent 

works, both of thent shon, d!':ll. and 111 th!' p•>int, ;111 . Trov J. Cauley, 

Agriculture in a11/nrlu.\/rittl h()llflllt'.' 1:'\t·\,. Yen k: J\,u,knt:ll; .:\ssociates, 

J~!)fi) and \Villani \\'. Coc hran1·. /-111111 l'rt~r·, ( \Jj 1111e;tpolis, ;\linn.: 

lJnivet.sity of \finnesota !'tess, l~l:>H). 

This chapter oil ecottr>lltic polic in ll\\'t·, lllllllt to ;1 thorough and 

informative vollllll!', .\l<"tl1· Ltin,od, l.int 11l11 ( ; .. t !)., 11 , ;111 d joseph C. 
Palamoulllain, .Jr., (;/J11f'l'ltlltt'111 nnt! tlu· :11111'1111/1/ t- 111111;,,\' (1\CW 

York: \\'. \\'. :'\orton l\: Co., lnt ., I!J~,~lJ .. \ sl11n t!'t \1·1n k. to\Tring scv· 

eral sul,jens tft-alt with in this p;nt of Y""r lt·xt. j, J; 11 k \\'. pcltason 

and James \f. Bunt~. 1·ds., !·tlltr /t()l/.1 1111r/ /'()Ill in 1;( .·I lllnirr/11 Gmr 

crnmr:nt (Engl<:wood Clills, :".J.: l'lt'lllic!··l Ldl, I til., I~I .. ,S). 

Covi·.Jt:":'\11-.l"T ,\:"!J 'tin. I'Rtrtt·C"IIo:-.: Ol· 'Jill 1:-.:tli\'Jtll'\t. \\'hen we 

think of law enforcement we think of tlw 1·1\1. 1 lon;tld F. \\'hitehcad, 

The FlU Story (:\ew Ymk: Ranclo111 II otiS!', I ~I."Jii) is a hiuhl\' l;tudatorY ,., . f 
account of that organi1:ttion; \Ltx Lowenthal, Flu· f-t'lf 1•11tf nurt'all 0 

lnvestigrtlirm (:'\ew York: Sloane .-\ssociat!'~. 1 ~J;,~) a sharply critical 

one. But there are other "lednal poli1 t:nten" on th!' job: in thC Post 

Office lkpartlliCilt's lmp!'c tion Scn·i!!', lor in\t:tlll!'~sec John N. 
\Jakris, Tlu· Si/rnt llll't'.llif!,lllms (:'\ew Yo1k: E. 1'. lllltto 11 ~ (·:o., !9!">7) 
and in the Treasury-~<:<: .\ndn:w Tully, Irl'ltllll\' :l,f!,t'/1/: The [llside 
Story (l\:cw York: Sin1o11 R: ."ic hust!'r, I~F,H). The tlrin~ to free the foo~l 
and drug industries, and their products, I rom poisonous clements IS 

the subject of (hear L .-\nder~on, .Jr.. Tit,. f!r·!litlt of a .\'ation: !fan'C)' 

H'. ll'il!~y anr/tltr• Fi,f!,ltl for /'urr· Food (( :hictgo: l'ninTsity of Chic~go 
Press, published lor the L'ni\'<Tsity of Cincinnati. I !J:JH). The lq.?;islatJ\'C 
str I f r· 1 1 · · ·1 1 · • cmz· ugg e or a ec era IIIIIltntum \\'age law is dt'\<TI ><'< 111 Burns 
ar, . T . I . I I , . . I . . . . studY ,..., r-ss on na, mentlonc! a JIJ\'e; an J·.aglctolt l·cntiH atwn Scncs · ,, 

Gus Tyler, Uaisin,l!, tltr· Mini11111111 ll'ngr·,* 1It-;t!s with the recent efforts 

to amend it. For IJ;H kground on \IT I fare progra111s generally, sec Arthur 

M. Schlesinger, .Jr., The Cri.1is of tlte Old nrdl'r (Boston: Hougl~ton 
:\Iifflin Co., I~F1/) which inc tudes a description of the economic phght 

of millions of people in l~J:lO·I!J:I:l. Fr;1n 1cs J'nkins. Tltr~ Rooser,elt I 

A'nrw (;-..;ew York: The Viking Press, 1 ~J.Ifi) < ontains a first·hand accot~nt 
f h · . . . . . · 1· · Evehne o t c lllauguratlon of federal rehcl and sonal secunty po ICJCS. 

1\I. Burns, The A merium Soria[ .)'ee~uity Sys/1'111 (Boston: Houghton 

Mifflin Co., 1951) descri IJes the socia I security progra 111 (which has been 
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altered in the last decade, but retains its essential form) and the same 
author's Social Scnaity and Public Policy (New York: :McGraw-Hill 
Book Co., I ~l:>fi) deals with present and future policy problems in the 
field of welfare and social insurance. One of those problems seems sure 
to reflect the increase in longevity: as you wonder about the long fu­
ture. look at John .J. Corson and .J. \V. :McConnell, Economic Needs of 
Oldt•l· Pt•ojJ/c (New Yo1·k: The Twentieth Century Fund, 1956). An­
other may concern medical care and the cost of paying for it, questions 
considered in .Jantes H. l\Icans, Doctors, People, and Govenunent 
(Boston: Little, Bnnvn & Co., 1953). As population increases, the need 
for adequate housing intensifies. The continuing housing problem is 
the subject of Edward C. Banfield and Morton Grodzins, Gove1·nment 
and /lousing in J\Ictropolitan .drcas (New York: McGraw-Hill Book 
Co., 1958), and one extremely troublesome aspect of it is emphasized in 
a report of the Commission on Race and Housing, Jl'he1·e Shall Jl'e 
I.ive? • (Berkeley, Cal.: University of California Press, 1958). 

CovERN:"\r ENT AND THE CouNTRY's REsouRCES. Various aspects of fed­
eral conservation policies arc well described in Arthur H. Carhart, The 
1\'ationa/ Frncsts (New York: Alfred A. Knopf, 1959), Freeman Tilden, 
The 1\'ationa/ Parhs (New York: Alfred A. Knopf, 1958) and 1\larion 
C:l;nvson and Burnell Held, The Federal Lands: Their Use and Jlrfan­
agt'lllt'lll (Baltimore, l\Id.: Johns Hopkins University Press, 1957). The 
aflinna tive side of the development of an important resource, oil, is 
pictured in Ruth Sheldon Knowles, The Greatest Gamblers: The Epic 
of /111/t'l·ican Oil l~xjJloration (New York: l\IcGraw-Hill Book Co., 
I ~)5~)); the seamy side, oil as a focus of political corruption, in l\L R. 
\Verner and John Starr, Tcajwt Dome (New York: The Viking Press, 
1959). The politics of water has been the subject of case studies of a gov­
ernment agency (the Army Engineers) acting as a highly effective pres­
sure g-roup: Arthur A. i\Iaass, J\Iuddy JJ'atcrs: The Army Enginee1·s 
and t /1(: 1Vation's Rivers (Cambridge, i\Iass.: Harvard University Press, 
1951) and of governmental cfTorts to develop the potential resources of 
the Connecticut River: \Villiam Leuchtenberg, Flood Control Politics 
(Cambridge, 1\Iass.: Harvard University Press, 1953). Vincent Ostrom, 
H'alf'r and Politics (Los Angeles: The Haynes Foundation, 1953), deals 
chiefly with a city's problems, but those were inevitably related to the 
Colorado River Compact. The TVA has been the subject of numerous 
books; among the best (though, of course, enthusiastically favorable) is 
one by an early chairman of the Authority, David E. Lilienthal, TVA: 
Democracy on the J\Iarch • (New York: Pocket Books, Inc., 1944). More 
dispassionate is C. H. Pritchett, The Tennessee Valley Autho1·ity 
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(Chapel Hill, N.C.: University of !"orth Carolina Press, 1943). Tdhe 
. 1 ·y·\· \' 1' 1 · .· s is well e­lmpact of pressure groups on t 1e ·: !> po 1cy < cciSion . . ni-
scribed by Philip Selznick, Tf'A at tilt.' r.m.uroot.~ (13crkcley, C.ll.. U f 
vcrsity of California Press, I !H~I). For a brief general treatment 0 

I. · d · 1 1 1 · ""'o1·man \Ven· po 1t1cs an resource conscrvatHJn an< < eve opntcnt, sec .... 
. I I ,, '-'ork· Ran-gert, :Natural H.r:sources and tlu: PolillUl Strug,g t' • (!..,CW .. • 

dam House, 1 !155). 
The Editors of Fortu11e, I~xJ'llodina J\fetrofwlis • (Garden City, N.Y:: 

~ . . m~ 
Doubleday & Co.-an Anchor book) graplucally warns of the 101 

nence of insoluble land-usc problems in an urbani1.c:d society. Robert 
C. Wood, Subw·bia: Its Pf:ojJle rmd Their Politics (Boston: Hougl~ton 
Miffiin Co., 1958) deals with va1·ious facets of present-day metropohtan 
life, and Morton Grodzins, The 1\1 elrof}()litrlll .-1 rea as a Racial Prob­
lem • (Pittsburgh, Pa.: University of Pittsburgh Press, 1958) deals with 
one critical question which may acquire inncasing si~nificance. 

William L. Lawrence, Men and Atoms (I"\c:w York: Simon and 
Schuster, 1959) is a lucid account of atomic development, tinctured 
~ith optimism. The possible nonmilitary uses of nuclear energy are 
Interestingly explored in a report of the American Assembly, Atoms 
for Power (New York: American Assembly Columbia University Press, 
1957). ' 

GovERNMENT, NATIONAl. SECURITY, ANu FoREIGN PoLICY: Can a free 
and democratically governed country formulate and carry out the kind 
?f consi~tent foreign policy required in a world of perpetual crisis? Two 
mtercstmg books of collected readin~s arc C. o. Lerche, Jr. and 1\l. ~­
Lerc_he, Readings in Intr:nwtimwl Politics • (New York: Oxford Um­
~ersay Press, 1958) and Andrew Gyorgy and Hubert p, Gibbs, Pmblems 
zn lntt:1·national Relations (Englewood Clifls, N.J.: Prentice-Hall, Inc., 
]955!. The moods, attitudes, and hopes that underlie the handling_of 
our I?ternational relations are ably discussed by a behavorial scientist, 
Gabnel A. Almond, The American People and Foreign Policy (New 
York: Harcourt, Brace & Co., 1950) and somewhat more intuitively, 
by h' . . . 't 

a tstorian, Dexter Perkins, Foreign Policy and the American Sp&rr 
(Ithaca, N.Y.: Cornell University Press, 1957). The present-day prophet 
c:;_hrealpolitik, Hans J. Morgenthau, in his Politics Among Natio1zs: 

e Struggle for Power and Peace (New York: Alfred A. Knopf, 2nd 
ed., 1954) and Dilemmas of Politics (Chicago: University of Chicago 
Press, 1958) is concerned less with the ". · • 't" than with the country's .k. sp1n . 11 
~tn mg power, for such power, as he sees it, is the centr~l facto_r 111 a 
Intern~honal relations. But can a world of power-poliucs avo!d cata· 
strophJc war? Henry A. Kissinger, Nuclear Weapons and Forezgn Pol-
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icy • (Garden City, N.Y.: Doubleday & Co., 1957-an Anchor book) 
suggests that it can; he develops the proposition that "limited wars" 
are possible and should be prepared for. Like Morgenthau, Kissinger 
is a naturalized American who grew up in Germany; both men have 
had marked influence on the thinking of many Americans. A thought­
ful Frenchman, in a short essay, is less optimistic than Kissinger about 
"limiting" war but perhaps more hopeful about the possibility of 
avoiding it; Raymond Aron, On Wm· • (Garden City, N.Y.: Doubleday 
& Co., 1959-an Anchor book). 

The search for peace through armed strength includes the forging of 
alliances, most important of which is NATO: see Massimo Salvadori, 
NATO: A Twentieth Centll1)' Communil)' of Nations • (Princeton, 
N.J.: Van Nostrand Co., 1957-an Anchor book). But cooperation 
among all nations is another road: to point the way to such a road is 
the function of the United Nations. An engineer who is also an unusu­
ally clear and refreshing writer has described that body: David Cush­
man Coyle, The United Nations and How It H101·ks • (New York: New 
American Library, 1958-a Mentor book). Of interest, also, are a much 
longer book, Inis L. Claude, Swords Into Ploughshares (New York: 
Random House, 2nd ed., 1959) and Robert E. Riggs, Politics in the 
United Natio11s • (Urbana: University of Illinois Press, 1958). A con­
stituent organ of the UN is the subject of vValter H. C. Laves and 
Charles A. Thomson, UNESCO: Purpose, Progress, Prospects (Bloom­
ington, Ind.: University of Indiana Press, 1957). Since early in World 
War II a public-spirited New York lawyer has urged amendment of the 
UN Charter to give increased authority to a world organization to 
enforce peace: see Grenville Clark and Louis B. Sohn, H'orld Peace 
Through WoTld Law (Cambridge, Mass.: Harvard University Press, 
1958). 

B. M. Sapin and R. C. Snyder, The Role of the Militm·y in American 
Foreign Policy • (Garden City, N.Y.: Doubleday & Co., 1954) is a 
much-cited short study of the topic described on its title. A good history 
of the subject, emphasizing the long anti-militaristic tradition and the 
recent departure from it, is Arthur A. Ekrich, The Civilian and the 
Military (New York: Oxford University Press, 1956). Another helpful 
book is Edgar S. Furniss, Jr., American Military Policy (New York: 
Rinehart & Co., Inc., 1957). A swiftly moving military history is 
Walter Millis, Anns and Men • (New York: G. P. Putnam's Sons, 
1956-a Mentor book), while Richard H. Rovere and Arthur M. 
Schlesinger, Jr., The General and the President (New York: Farrar, 
Straus & Young, 1951) gives a play-by-play account of one dramatic 
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imtance when a c i\·ili;rn l'rc~id('nt ;r~~('rt('d hi' authority over the 

mo~t glamorou~ military oiiHn in rlw army-·\lr. Truman's rcm~val 
of (;cll(:ral ;\lac.\rthllr Ill Jill hi-; c oniJ!Iand in KcJre;t lor insubordma· 

tion. 
The ~~~b~tann: of :\nH·J ic an forc·ign policy i-; d<'alt with in man}' 

book~; one: of rlw lw~t ~horr hi~tcJI ic al ;u c cHtnh i, Ceorge Kennan, 

Amairr111 /JifJiomruy, /'IIJIJ.f'l'il! ((:hie ;rgo: l'ni\('!'itv of Chicago Press, 

I~F,I). :\ Jllorc·rTcc·nr ancl criric;tl ;rnalni' j, rh;rt of :'\oJrnan (~racbncr, 
Tllf· .\'nu l.l()lfl/t()l/t.\llt (:\c·w York: 'llw Ronald l'n·"· l~l;,ri). Excellent 

al,o i, \\'illiarn ( ;. ( :arlc-ton, Thr f{,·;•,JIII/tll/1 111 .·lmt·riolll Foreigll 
fJofiry • (:\cw York: Randorn llotl~c·, l~r·,/). \\'ho ~hould make policy? 

As we 'a\\', \\'alter l.ipprn;111n, J-:.1.111\'S in tht· fJu/ilu JJftilosoj>h)' (lloston_: 

Little, Bro\\·n & C''·· I~Fd) ;nguc·~ th;rt it i~ the C'Xl'C utin:'s rcsponst· 

bility. \\'itho11t 'haring I .ipprnann\ gloorny \'iC'w that popular control 
is to blarnc lor all the cli~;rstc·rs of the Lt~t ccnrun·, a hrilli;llltiV written 
little book IJy a lonnn ~cc retary of ~late·, J)('a; 1 .\c hC'son, .·I Citi:ell 
l.oohs at Conf.!,l'l'.\.1 (:'\c:w York: IIarpn & BrotiHTS, 1~1;1 /) sl'ems to agree 

that there 'ho11ld lw p111,Jic rccognition of thf' nee nsitv of executive 

leader\hip. Rolwrt .·\. l>ahl, Con£!,1'1'11 and hnt·if.!,ll JJ0 fi 1:y (l':ew York: 

Harcomt, Brace & Co., I'FJO) i~ a di~ti 11 g 11 i~IH'd, fairly short study of 

nmgrC'ssional partie iparion bc·lorT, during. and inunediatcly after 

\Vorld \Var II . .-\n occasion whC'n C:ongre~s took tiH' initiative is the 

subject of an Eagleton Fo11nclation study, J;nnes :\. Robinson, The 
~'vfonnmr~y Ursolution.• The pro\ and con< of taking fon:ign policy 

Issues rJtll of party politics, ancl the CJIIC'\tion of wh('ther they have been 

so reJno\-ed, is di\c 11\.scd by CC'c il \'.Crabb, /Jifunlisan Fnreign Policy: 
,\fytlt or Hr"lity! (b·amron, Ill.: Row, l'('tc·rson and C:o., 1957). An 

old partisan issue, in d;rys \\'hen it had lllOIT dlcct 011 internal affairs 

tlran international ones and al\o after \\'oriel \\'ar J. is the tariff; ccr· 

tainly today tariff policy is an integral pan of fon·ign policy. Presi­

dent Eisenhower's special commission 011 international trade 

c·mphasi;ed this; it<; chairman, a steel corporation executive, wrote a 
short and inflll('lltial personal slatemc·nt-CI;rrC'nn· B. Randall, A For­
rign Fomrmtir· fJo/iry for tllf• Unilr•d St(J/r·s (Chicago: University of 

Chicago l'ress. I~J:J·l). For a .,!tort ITCC'lll cli\cmsion of the issue of rccon· 

ciling a sound foreign policy \\'ith the demands of domestic producers, 

see Howard S. l'iquct, Tltr: Tmdr .·lp,rr·r•mr•lfls .·lf'l and the iVatiorwl 
fntr:rr~st (\\'ashingron, D.C.: Brookings Institution. I ~1:-,H). 

Diplomacy, or ;JL least the diplomatic jolls and personnel to .do 

them, have clrangc·cl o\·n the years-hut ho\\' much? Richard Hanh~g 
Davis, The Consul (:'\e\1· York: Charles Sn ibncr\ Sons, 1911) is a sttr· 
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ring short story (which had some political impacts) about simpler 
times, told by one of America's greatest storytellers. Yet the preposter­
ous intrusion of political patronage into the workings of the Foreign 
Service is still observed, in these more difficult days, in 'Villiam Led­
erer and Eugene Burdick, The Ugly A me1·ican (New York: '"'· ,V. 
Norton & Co., 195H), a bestseller which deals roughly, perhaps too 
harshly, with .:\nterican overseas missions in Southeast Asian countries. 
(For an amusing take-off of The Ugly Ame1·ican, to be read after fin­
ishing the book, see H. L. Downs, "Ambassador in the Boondocks," 
The .Vcw RejJublic, April 27, 1959.) A more serious treatment of the 
purposes of such overseas missions is Edward S. l\.Jason, Economic 
Planning in Unde1·developed A1·eas (New York: Fordham Uni,•ersity 
Press, 195H). Young people interested in service abroad might find 
profit in Harlan Cleveland and Gerard J. l\Iangone, Jr. (eds.), The .,..11-t 
of 01't'1·sca.HnanshijJ (Syracuse, N.Y.: Syracuse University Press, 1957), 
which concerns preparing Americans for civilian foreign duty; a g·irl 
contemplating matrimony with a fledgling Foreign Service officer 
might learn something from Beatrice Russell, Living in State: The 
Trials and Travels of a Fm·eign Semicc Jllz"fe (New York: David l\Ic­
Ka y Co., 1959). 

1\-Iany college students may take a personal interest in Gene l\L 
Lyons and John '"'· Masland, Education and 1.Hilitm)' Leade1·ship: A 
Study of the ROTC (Princeton, N.J.: Princeton University Press, 1958) 
and in \Villiam H. Riker, Soldie1·s of the States: The National Guard 
in American Democracy (New York: Public Affairs Press, 1957). Hav­
ing similarly direct impact on some, and general interest for many 
more, will be H. H. Ransom, Central Intelligence and National Se­
curity (Cambridge, 1\.Jass.: Harvard University Press, 1958). 

PART VI 

'l~he question of survival, and what we might make of it, is trenchantly 
discussed by an articulate nuclear scientist, Harrison Brown, The 
Challenge of Man's Futw·e • (New York: The Viking Press, 1954-a 
Compass book). The perils and dangers of a changing world make de­
mands on us for greater knowledge of nations and continents asserting 
new-found power and influence; profitable reading, therefore, are 
John K. Fairbank, The United States and China (Cambridge, 1\lass.: 
Harvard University Press, rev. ed., 1958), a book which is much more 
about China than about the United States; Chester Bowles, Ambas­
sador's Report (New York: Harper & Brothers, 1954) by a former envoy 
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to India; a pioneering study of South Africa, Gwendolcn i\1. Carter, 
The Politics of Inequality (I'\ew York: F. A. Praeger Co., 1958); and 
three recent books about the erHwhile "Dark Continent," Chester 
Bowles, Africa's Challe11gr. to Amr.rira (Berkeley. Cal.: Univer~i~y ~( 
California Press, 195o), Thoma~ R. :\dam, (;opr·mmt'llt and Polrtrcs m 

Africa South of thr. Sa/l(lm • (0:ew York: Random House, )!}59), and 
Walter Goldschmidt, Tlu: Unitr:d .'ilalr:s and :1frim • (New York: The 
American Assembly. Columbia University, J!J:iH). \\'hat might follow 
atomic war, or might even occur without it if people generally became 
fearful not only of war but of freedom itself, is vividly described in a 
famous novel of life in a totalitarian society, George Orwell, 198-1 • 
(New York: Harcourt, Brace & Co., 1949-a Signet hook). i\lay we be 
in danger of losing our freedom not because of war or fear of war, but 
because of a mistaken belief that government should provide individ· 
ual security, engage in economic endeavor, ;mel plan and direct private 
enterprise for the public good? Yes, says F. :\. Hayek, Tht• Road to 

Serfdom • (Chicago: University of Chicago Press, l!lH-a Phoenix 
book), an essay that was widely read and much praised. Yet another 
widely read book, J. K. Galbraith, The A(fluellt Soricty (Boston: 
Houghton Mifflin Co., l!J5H) assumes that governmerll should continue 
to play a large role in economic affairs and suggests that we would be 
better off, in things that count in a good life, if it played a still larger 
one. 

What we, as a people, do value is one of a host of topics covered in 
a~ extraordinarily full, ch;~llenging picture of present-day American so· 
Ciety, Max Lemer, A menca as a Civilizatiorz (New York: Simon & 

Schuster, 1957) which, though not a textbook, is a course in itself, a 
good follow-up to one in the basic elements of American government 
and politics. Finally, it is a pleasure to recommend a brief volume of 
lectures delivered by a wise historian, who, knowing the past and 
keenly aware of the present, could look forward without foolish op· 
~imism but with calm hope: Carl Becker, Fn:Nlnm and ResjJOIISibility 
m the American Way of l.ife (New York: Alfred A. Knopf, 1945). 



Tlze Co1zstitzLtio1z of tlze U1zited States 

W e the People of the United States, in Order to form a more per­
fect Union, establish Justice, insure domestic Tranquility, pro­

vide for the con1mon defence, promote the general \Velfare, and secure 
the Blessings of Liberty to ourselves and our Posterity, do ordain and 
establish this Constitution for the United States of America. 

ARTICLE I 

Section I. All legislative Powers herein granted shall be vested m a 
Congress of the United States, which shall consist of a Senate and 
House of Representatives. 

Section 2. I. The House of Representatives shall be composed of 
l'viembers chosen every second Year by the People of the several States, 
and the Electors in each State shall have the Qualifications requisite 
for Electors of the most numerous Branch of the State Legislature. 

2. No Person shall be a Representative who shall not have attained 
to the Age of twenty five Years, and been seven Years a Citizen of the 
United States, and who shall not, when elected, be an Inhabitant of 
that State in which he shall be chosen. 

3. Representatives and direct Taxes shall be apportioned 1 among 

1 Changed hy Sixteenth Amendment. 
709 
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the several State·, which mav IH' inc luckd within thi' l :nion, according 
to their rt\)H'C ti\'(: :\ulnlwr~. wllic h ,h;dl IH' cll't!'lllliiH'd hy adding .to 
the whole :\umiH'r ol frc·c· 1'1'1, 01 "· includin~ thmt· bound to Sen•tce 
for a Term of Yc·ar,, ;end c·xc ltldill" Indiam not t;lxed, three fifths 
of all othn l'c·r\OII\.~ ., lw actual 1-:~·~,nnc·ration ,)tall he made within 

three Years altc·r tlw '"'' :\lt'l'tillg of tlt<' Congll'" of the United 
States, and within C'\'CT)' \UI,,c·cluc·nt Te1111 in 1<'11 Years. in such 
;\fanner as they shall J1y 1 .aw din·c I. The :\umht·r of Rcpresenta· 
tives ~hall 1111t exceed one lor cn·rv thilt\' Thou,;111d. hut each State 
~hall have at Least OIW Repn·scllt;.ctivc·; ;;nd ulltil ,u, It enmncration 
shall IJe made, the State of :\ew 1 (a 11 rpshire shall ),e t'lllitkd to cl~use 
I hree, .\I a"ac l11tset ts eigh 1, Rhode-Island and l'rovidt'llll' PlantallOI~S 
one. Co1111ec tic Ill l1ve, :\ew-Yolk six, :\cw .J 1-1 ,n· lour, l'cnnsyl\'atlla 
c·iglll, J>c·lawarc cme, :\Jaryland six, \'irgi 11 ia ten. :\onh Carolina five, 

South C:aroli11a fin·, a11d (;erngia three. 
·1. ~\'he11_ \·ac ;111c ics happc 11 in the R<')ll'l'\l'ntation from any State, 

the I·.xcc utrve Authority thereof shall issue \\'rih of Election tO fill 

such Vaca11cies. 
:,. The I louse of Rc·pn·,c·ntativl's shall drmc· their Speaker and other 

Officers; and shall have the ~ole !'ower of Jnrpl.'arhment. 

S('('tim1 ~- I. The Sc~natc of the l :nited Statc·s ,Jtall he composed of 
two Sc·nators from c·ac h State. dro\l·n by the- J.l'gislature thereof.~ for 

six Yc·ars; and c·ach Sc·nator ,Jtall have one \'ott·. 
~- fmnrcdiately afl<"r they shall he a\\elnhkd ; 11 Consequence of the 

frrst Ele~t-ion, _they shall he dividc·d as c-quallv as may he into three 
Classes. I he Seats of the Senators of the lirsl Cia's shall he vacated at 
the Expiration of the s<TorHI Year. of the se-cond Class at the Expira­

tioll of th<' fourth Yc·ar, a11d of the third Class at the Expiration of the 

sixth Year, so that o11e third may he cho\C·n cn·ry second Year: and if 

\'aca11ries happen hy Re,ignation, or othc·rwi,c. during the Recess of 

the Legislature of a11y State, the Exc-cutin~ thereof rnay make tempo­

rary ,\ppointmcnts tJIItil the next :\leering of the l.egislature,3 which 

shall thcll fill ~uch \'acancics. 
3. 1\'o Person shall be a Senator who shall not have attained to the 

Age of thirty Years, and been nine Years a Citi1en of the United 
States, ami who shall not, when elected, he an Inhabitant of that State 

for which he shall he chosen. 

2 Provision for muntinp; a slaH' as "tlncc-fifths of a person" eliminated by 

Fourteenth Amcnrlmenl. 
3 Changed by Sc\'cnlccnth ,\rncndmcnt. 



The Constitution of the United States I 711 

'1. The \"icc Pt·esidcnt of the United States shall be President of the 
Senate, hut shall haYe no Vote, unless they be equally divided. 

5. The Senate shall chuse their other Officers, and also a President 
pro tempore, in the Absence of the Vice President, or "-hen he shall 
exercise the Office of President of the United States. 

o. ·rhe Senate shall haYe the sole Power to try all Impeachments. 
\\'hen sitting for that Purpose, they shall be on Oath or Affirmation. 
\\'hen the President of the United States is tried, the Chief Justice shall 
preside: .·\nd no Person shall be convicted without the Concurrence of 
two thirds of the :\lemhers present. 

7 . .Judgment in Cases of Impeachment shall not extend further than 
to I-cmoYal from Office, and disqualification to hold and enjoy any 
OfJice of honor, Trust or Profit under the United States: but the Party 
convicted shall ne\·et·thcless be liable and subject to Indictment, Trial, 
JudgnleiH and Punishment, according to Law . 

. ~-:cction ·L I. The Times, Places and l\lanner of holding Elections 
for Senators and Rqnesentatives, shall be prescribed in each State by 
the Legislature thereof; but the Congress may at any tin1e by Law 
n1ake or alter such Regulations, except as to the Places of chusing 
Senators. 

2. ·rhe Congress shall assemble at least once in every Year, and such 
l\Jeeting shall be on the first i\londay in December, unless they shall by 
Law appoint a different day:l 

.\'cctim1 5. I. Each House shall be the Judge of the Elections, Re­
turns and Qualifications of its own i\lembers. and a i\Iajority of each 
shall constitute a Q_uorum to do Business: but a smaller Number may 
adjourn from day to day. and may be authorized to compel the attend­
ance of absent i\lembers, in such i\lanner, and under such Penalties as 
each House tnay provide. 

2. Each House may dctcnninc the Rules of it" Proceedings, punish 
its i\lcmhcrs for Disorderly Behaviour, and, ,,·ith the Concurrence of 
two thirds, expel a i\lcmber. 

3. Each House shall keep a Journal of its Proceedings, and from 
time to time publish the same, excepting such Parts as may in their 
Judgment require Secrecy; and the Yeas and Nays of the l\llembers of 
either House on any question shall, at the Desire of one fifth of those 
Present, be entered on the Journal. 

1. Neither House, during the Session of Congress, shall, without the 

4 Changed by Twentieth Amendment. 
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Consent of the other, adjourn lor tnoJ c than three dav~. nor to any 
other Pl:tu: than that in whidt the t\,·o llothL''> .,h;t!l !Je sitting. 

Sertion G. I. The Scnatcll., atHI Repn·.,t·ntatin·, ,!J;tll rt·c ei\·e a Corn· 
pcnsation for their S<"rvic <''>, to lw ;1" c·t Ltined l1y l.a\1', and paid out of 
the Treasury of the Cnitcd State'>. Tlll'y sh:dl in all C;t,t''· except 1·r:ca· 
son, Felony and Breach of the Peac t·, Ill' pr i\·ilcged ftottl :\ne'il dunng 
their AtLendance at the Se.,.,ion of their n·'>JH't tin· I lou.,,·~. ;l!ld in g_o· 
ing to and returning from the san)('; and for any Spt·t·c h or ))chatc 10 

either House, they shall lliJt he !JIIt'qion<"d in any othn !'lace. . 
2. 1\o Su1ator or Rcpr<''>entativc· shall, cl1tring the Timl' for ,,·Ju_ch 

he was elected, IJe appointed to any civil OfiH e undn the :\uthonty 
of the United Stat<"s, whiLh shall ha\·e bt·cn 1 re:ttC'd. or the E111olulllCnts 
whereof shall have been cnc reas<"cl clu1 ing stHh tinll'; and no Person 
holding any Office under the (;nitC"d States, .,!Jail be a ntt'lllher of either 
House during his Continuance in Oflic c. 

Section 7. I. All Bills for raising Revenue shall originate in the 
House of Representatives; IJJtt the Senate 111 av propo~c o;. concur with 
Amendments as on other Bills. ' 

2. Every Bill which shall have passed the 1 lmtse of Representatives 
and the Senate, shall, IJcforc it becomes a l.aw. he pn·scnted to the 
President of the United Stat<"s; If he approve he shall sign it, hut if not 
he shall return it, with his Objections to that 1 louse in \\'hich it shall 
have originated, who shall enter the Ol 1 jcctions at large on their 
Journal, and proceed to reconsider it. If ;rfter such Reconsideration 
two thirds of that J-fott~e ~hall agree to pass the Bill. it shall be sent, 
together with the Objectiom, to the other House, l>y \l·hich it shall like· 
wise be reconsidered, and if approved by two thirds of that House. it 
shall become a Law. But in all sue h Cases the Votes of both Houses 
~hall be determined by Yea~ and Nays, and the .1'\anH'S of the Persons 
Voting for and against the Bill shall be entered 011 the: .Journal of each 
House respectively. If any Bill shall not be returned hy the President 
within ten Days (Sundays excepted) after it shall have been presented 
to hirn, the same shall he a l.aw, in like Manner as if he had signed it. 
unl_ess the Congress by their Adjournlllent prevent its Return, in 
which Case it shall not be a Law. 

3. Every Order, Resolution, or Vote to which the Concurrence of 
the Senate and House of Representatives may be necessary (except ou 
a q~estion of Adjournment) shall be presented to the President of the 
Unaed States; and before the same shall take Effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two thirds ol 
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the Senate and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 

Section S. The Congress shall have Power I. To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts and provide for 
the common Ddenn: and general \Velfare of the United States; but all 
Duties, Imposts and Excises shall be uniform throughout the United 
Sta tcs; 

~- To borrow ::\Ioney on the credit of the United States; 
:L ·ro regulate Commerce with foreign Nations, and among the sev­

eral States, and with the Indian Tribes; 
·L ·ro establish an uniform Rule of Naturalization, and uniform 

Laws on the subject of Bankruptcies throughout the United States: 
:>. ·ro coin l\Ioncy, regulate the Value thereof, and of foreign Coin, 

and fix the Standard of \Veights and l\Ieasures; 
G. To provide for the Punishment of counterfeiting the Securities 

and current Coin of the United States; 
7. To establish Post Offices and post Roads; 
8. ·ro promote the Progress of Science and useful Arts, by securing 

for limited Times to Authors and Inventors the exclusive Right to 
their respective \Vritings and Discoveries; 

9. To constitute Tribunals inferior to the supreme Court; 
10. To define and punish Piracies and Felonies committed on the 

high Seas, and Offences against the Law of Nations; 
II. To declare \•Var, grant Letters of Marque and Reprisal, and 

make Rules concerning Captures on Land and \Vater; 
12. -ro raise and support Armies, but no Appropriation of Money to 

that Usc shall be for a longer Term than two Years; 
13. To provide and maintain a Navy; 
1·1. To make Rules for the Government and Regulation of the land 

and naval Forces; 
15. To provide for calling forth the Militia to execute the Laws of 

the Union, suppress Insurrections and repel Invasions; 
16. To provide for organizing, arming, and disciplining, the Militia, 

and for governing such Part of them as may be employed in the Service 
of the United States, reserving to the States respectively, the Appoint­
ment of the Officers, and the Authority of training the Militia accord­
ing to the discipline prescribed by Congress; 

17. To exercise exclusive Legislation in all Cases whatsoever, over 
such District (not exceeding ten Miles square) as may, by Cession of 
particular States, and the Acceptance of Congress, become the Seat of 
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the Gm·crrrnH·nt of the· l 'nirr·d Srarr·~. and lo t·xc·re i,t· like :\uthority 
over alll'laee~ (Jill! h:r~t·d ll\ lilt' Con~t·nr of rllt' l.l':.,:i,I:Jrtllt' of the State 
in whie h the sanw ~h:dl ·lw. for thC' Fll'e tion 11 f hn 1,, :\lagazines, 

Arsenal~. clock-Y:mJ,, and othc·r JH·e·dful Buildin:.,:': .\nd 
I H. To lllake all I.aw, whie h 'h:dl lw IH't c·":ll\ :IIHI proper for car­

ryinJ.{ into Execution the~ fon·going p.,,,. 1."· and :dl othc·r Powers vested 
by this Con~tillllion in tlw Con·rnult'llt ol thl' ( ' 11 itnl Statt·s. or in any 
Uepartlllt'Jilor Ollu cr tht·JI·ol. 

.<if'f'lio./1 !J. I. The· .\li~rati•nr 111 Jnrportation of \lith l't·rsons as any 
of th~· :<;tate·~ now c·xi,ting ,h:dl think propn to :11hnit, ,!Jail not he 
prohJIJJt<·cl by the Cougn·" Jl' ior to tlw Yl'al ollt' thou,:111d eight hun· 
drecl aucl c·ight, IH1t a Tax 01 dut\ 111 av lw inq 1, 1, 1·d on .,uch Importa· 
tion, not ex((·ediug It'll doii:J1~ lo1 ·t·; 11 h.l't'l"lll. 

~. 'I he l'rivill·gc· of tilt' \\' 1 it ol ll:lht·a, Col Jill' ,hall not be sus­
pended, 111rle.,, \Vht·n in ( :a,t·~ of Rt·hdlion or Jn,·a,ion the public 
Safety 111ay requiH~ it. 

:l. :\o Bill of :\Ltaindn or l'X po~t lac to l.;m· ,hall ht· passed. 
·1. :'\o Capitation, or othn dilt·e t, ·1 ax shall !It' l:1id, unlt.•ss in Pro· 

portion to the Ccr"us or I·.nu 111 l'J at ion ht·tTill !J('(ore dirc:netl to be 
taken.:; 

:J. :'\o Tax or Duty shall be laid 1111 :\rtic lc·s exportt'd from any State. 
fi. r\o Prden·rJC c 'hall bt· gin· 11 J1y any Rt'gul:ltion of Commerce or 

Rc·vc·JHJe to the Port~ of rme State· over tho~t· of anothl'r: nor shall Ves· 
sc·ls bound to, or fro111, or1e State, ht: obliged to enter, dear, or pay 
Duties in another. 

7. i\o ,\1oney shall he drawn fro 111 the Tn·asury. hut in Consequence 
of Appropriations made by Law; and a regular Statement and Account 
of the ReceiJ.J!S and .Expenditmcs of all public ;\Ioney shall be pub· 
lished from ume to tJJue. 

H. i\o Title of :\'obility shall l1e grarn~d !Jv the United States: And 
no l'er~on holding any Olfic e of i'rolit or ·i·rust under them, shall. 

\\'ithoul the Cor~s~.nl of the Co~rgress, aC"n:pt of any pre~~Jll, En~olu· 
mcnt, Ollie<', or I Jlle, of any kurd whatev~r. JroJll any Krng, Pnnce, 
or foreign State. 

Sr:rlion 10. I. r\o Stale shall enter into any Treaty, Alliance, or Co~­
federation; grant Letters of !\Iarque and Reprisal; coin !\Ioney; c!ll.lt 
Bills of Credit; rnakc: any Thing llllt gold and silver Coin a Tender 111 

Payment of Debts; pass any Bill of Attainder. ex post facto Law. or 

r. Changed, \dth respect to income taxes, hy the Sixteenth Amendment. 
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Law impairing the Obligation of Contracts, or grant any Title of 
Nobility. 

2. 1\:o State shall, without the Consent of the Congress, lay any Im­
posts or Duties on Imports or Exports, except what may be absolutely 
necessary for executing its inspection Laws: and the net Produce of all 
Duties and Imposts, laid by any State on Imports or Exports, shall be 
for the Usc of the "Treasury of the United States; and all such Laws 
shall he subject to the Revision and Controul of the Congress. 

~L 0:o State shall. "·ithout the Consent of Congress, lay any Duty of 
·ronna~e. keep Troops. or Ships of \\'ar in time of Peace, enter into 
any .·\greement or Compact with another State, or with a foreign 
Power, or engage in \Var, unless actually invaded, or in such i1nminent 
Danger as will not admit of delay. 

ARTICLE II 

Section I. I. The executive Power shall be vested in a President of 
the United States of America. He shall hold his Office during the 
Tenn of four Years, and, together with the Vice President, chosen for 
the saine ·renn, be elected, as follows 

2. Each State shall appoint, in such :Manner as the Legislature 
thereof may direct, a Number of Electors, equal to the whole Number 
of Senators and Representati\·es to which the State may be entitled in 
the Congress: but no Senator or Representative, or Person holding an 
Office of Trust or Profit under the United States, shall be appointed an 
Elector. 

3. The Electors shall meet in their respective States, and vote by Bal­
lot for two Persons, of whom one at least shall not be an Inhabitant 
of the s:une State with themselves. And they shall make a List of all the 
Persons voted for, and of the Number of Votes for each; which List 
they shall sign and certify, and transmit scaled to the Seat of the Gov­
ernment of the United States, directed to the President of the Senate. 
~-he President o( the Senate shall, in the Presence of the Senate and 
House of Representatives, open all the Certificates, and the Votes shall 
then be counted. The Person having the greatest Number of Votes 
shall be the President, if such Number be a l\Iajority of the whole 
Ntnnbcr of Electors appointed; and if there be more than one "·ho 
have such l\lajority, and have an equal Number of Votes, then the 
House of Representatives shall immediately chuse by Ballot one of 
them for President; and if no Person have a l\Jajority, then from the 
five highest on the List the said House shall in like l\Ianner chuse the 
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President. But in c:husing the l're~ident, the \'otL·~ shall he taken by 
States, the Reprc::~entation from ea< h State ha\'ing one \'otc; :\ quor.um 
for this Purpose shall comi~t of a ~fcmbcr or ~lelllbcrs from two thirds 
of the States, and a Majority of all the Statc~ shall he necessary to 3 

Choice. In every Case, after the Choice o[ the Pre~ident, the Person 
having the greate~t :'\urnber of Votes of the Ell'ctors shall he the Vice 
President. But if there ~honld n·main two or more who have equal 
Votes, the Senate shall chme from them I!\· Ballot the Vire l'residcnt.r. 

·l. The Corrgress rrray d<'terminc the Ti,mc of lhming the Electors, 
and tire Day on whic lr they shall gi\'C· their \'ote~: which Day shall be 
the same throughout the Urrited States. 

5. r\o Person except a natural IJorrr C:iti1en, or a Citizen of the 
United State~. at the tirrre of the Adoption of this Constillltion, shall be 
eligible to the Office of Pre~ident; rrc·ither ~hall am· l'nson he eligible 
to that Offic:e who shall not have attained to th~ :\ge of thirty five 
Years, and been fourteen Years a Resid('nt within the United States. 

fi. In Case of the Removal of the President from Office, or of his 
Death, Resignation, or lrrahility to discharge the Powers and Duties of 
the said Office, the Same shall cJevolve orr the Vice President, and the 
Congress may by Law provide for the Case of Remo\'al, Death, Rcsig· 
nation, or Irrability, hoth of the President arrd Vice President, dcclar· 
ing what Officer shall therr act as President, and such Officer shall act 
accordingly, until the Disability be removed, or a Pr<'sicJent shall be 
elected . 

. 7. The President shall, at stated Times, receive for Iris Services, a 
Compensation, which shallneith('r be enneascd nor diminished during 
th~ Period for which he shall have been elected, and he shall not rc· 
ceJve within that Period any other Emolument from the United States, 
or any of them. 

8. Before he enter on the Execution of his office, he shall take the 
fo!Iowing Oath or Affirmation:-"! do solemnly swear (or affirm) that I 
w~lJ faithfully execute the Office of President of the United States, and 
w~lJ to the best of my Ability, preserve, protect and ddend the Con· 
stnution of the United States." 

Section 2. 1. The President shall he Commander in Chief of the 
Arrny and Navy of the United States, and of the :vrilitia of the several 
States, when called into the actual Service of the United States; he 
may require the Opinion, in writing of the principal Officer in each 
~ 

0 Modified hy the Twelfth Amendment and, to some extent, hy the Twenticrh 
Amenchn ent. 
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of the executi,·e Departments, upon any Subject relating to the Duties 
nf their respective Offices, and he shall have Power to grant Reprieves 
and Pardons for Offences against the United States, except in Cases of 
I 111 peachn1en t. 

2. He shall have Power, by and with the Advice and Consent of the 
Senate, to 1nake Treaties, provided two thirds of the Senators present 
concur; and he shall nominate, and by and with the Advice and Con­
sent of the Senate, shall appoint Ambassadors, other public :Ministers 
and Consuls, Judges of the supreme Court, and all other Officers of the 
United States, whose Appointments are not herein otherwise provided 
for, and which shall be established by Law: but the Congress may by 
Law vest the Appointment of such inferior Officers, as they think 
proper, in the President alone, in the Courts of Law, or in the Heads 
of Departments. 

3. The President shall have Power to fill up all Vacancies that may 
happen during the Recess of the Senate, by granting Commissions 
which shall expire at the End of their next Session. 

Section 3. He shall from time to time give to the \.ongress Informa­
tion of the State of the Union, and recommend to their Consideration 
such I\Jeasures as he shall judge necessary and expedient; he may, on 
extraordinary Occasions, convene both Houses, or either of then1, and 
in Case of Disagreement between them, with Respect to the Time of 
Adjournment, he may adjourn them to such Tirne as he shall think 
proper; he shall receive Ambassadors and other public l\1inisters; he 
shall take Care that the Laws be faithfully executed, and shall Com­
mission all the Officers of the United States. 

Sertion 4. The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment for, and 
Conviction of, Treason, Bribery, or other high Crimes and IVIisde­
rneanors. 

ARTICLE III 

Section L The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Congress may 
from. time to time ordain and establish. The Judges, both of the su­
preme and inferior Courts, shall hold their Offices during good Be­
haviour, and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during their Continu­
ance in Office. 



718 I The Constitution of the United States 

Srrtion 2. I. The jrulic i:tf l'o\\"IT ~half extend 111 all C::rse~. in LaW 

and Equity, ari~ing undn thi~ C:•JJI~titution, the l.:rw~ of the United 
States, and Trcatie.s !llaclc, or which ~h:tll lw !ll:ult-, undt'r their :\U· 

thority;-to all Ca~c·~ :dice ting .\111IJ:r~~ado1~. othn public :\linisters 

and Consuls;-to all C:r'><"s of :ulnri1 :tfty :rnd 111:11 it inw Juri,diction:-to 
Controver'>ics to which the: l'nitnl St;ttn '>h:tfl lw a 1':11!\";-to Contro· 

vc:rsics IJc:twcc:n two or JJtorc Statc·'>;--lwtw<TII :1 'il:rtc· :tnd C:iti1cns of 

another Statc;-IJctwcc:n Citil(·m of diffen·nt St:tln. lll'tWcl·n Citizens 
of the same State cl:tillling l.and~ undn (;r:rnh ol dillc-rc·nt Stat.e~, 
and between a Stale:, or till' C:ititt·n, tlwtTof. and fotcign States, Ctll· 

zens or SuiJjec h.' 
2. In all Ca~es :dfcc ting :\rnl,ass:ulor-., othn puldic \I inistcrs and 

Comuls, and thO'>(" in \\'hie h a St:l((' sh:tfl lw l':llty. tiH' ~llflH'Jil(.' court 

~hall have original .Jurisdiction. In all the othc·r (::tsc·s before Jllen· 
tior)('d, the suprc:nte Court ~hall han: appC'!fatc Jurisdiction, both as 
to Law and Fact, with ~~~~ h Exc c·ptiom, and 1111 c.ln sue h Regulations 
as the Congrc~s ~hall 111akc. 

:,, The Trial of all C:r inws, C'Xcc·pt in C:i'>c'> o! J11 qw:u lllJJt'nt, shall ~e 
IJy Jury; and sue h Trial ~hall he hc·ld in the State whnc the s:nd 

Cri!lles shall ltavc !wen ccJJJilniltcd: hut whc·n not clltllntittcd within 

any State, the Trial sh:dl he at s11c h f'f:tc e or I' lac c·-, as the Co11gress JllaY 
by Law have dire< ted. 

Sation :,. I. Tre:''''n :tgaimt the· 1 'nitC"d St;ttc·s. ,h:dl consist only 
in kvying \\'ar :tgain'>l tfwrn. or in :tclhC"ting 10 their Fne111ies, gi\'ing 

thcrn :\id and Condor!. :\o l'c·t '"n ~I tall lw 1 cJJJ\·ic red of 'I' reason un· 
kss on the TC''>I inrony of I \\'o \\'itnc·,~c·~ 10 the s: 1111 c o\Trt :\ct, or on 
Confes.,icJII in opc11 (:otllt. 

·r 2.'. The Conglt·~s s~t:dl ha\·.c f'owcr to dec )are the l'u.nishr~H'llt of 
l<:o~son, IJttt no :\ttallt<kr of J n·:JSon sh:J)) wol k CoJTUJllton ol Blood, 

or Forfeiture eXCL)Jl dtll i11g tltc Lile of Lite Person attainted. 

ARTICLE IV 

S"rlil)n I. Full Faith :tnd Credit ~h:lll lw gin·IJ in e:u It St:ttc to the 

PttiJiic Acts, Records, and judie i:d l'ron·cdillg' of every other State. 

:\nd the Congress rnay by general I .:t\\'s presr riiH' the ;\lanncr in which 

~Uch :\ns, Records and l'roteedings shall be proved, and the Effect 
thereof. 

------------------7 C'}, 1 \ 1 •tt·tirl l·.·1scs ,,.11crcin . a11"ed J.v the FJen·nt I : IIH'IH I!H'III, 1\itlt rl'SIH'll IO C~ • 
a state ·. ~ · 

lS,!p;llt\'. 
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St·r-tion 2. 1. The Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several States. 

2 . .-\ Person charged in any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another State, shall 
on Demand of the executive Authority of the State from which he fled, 
be delivered up, to be removed to the State having Jurisdiction of the 
Critne. 

3. No Per·son held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or 
Regulation therein, be discharged from such Service or Labour, but 
shall be delivered up on Claim of the Party to whom such Service or 
Labour n1ay be due.s 

Scr.tion 3. I. New States may be admitted by the Congress into this 
Union; but no new State shall be formed or erected within the Juris­
diction of any other State: nor any State be formed by the Junction of 
two or more States, or Parts of States, without the Consent of the Legis­
latures of the States concerned as well as of the Congress. 

2. The Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property 
belonging to the United States; and nothing in this Constitution shall 
be so construed as to Prejudice any Claims of the United States, or of 
any particular State . 

. Section 4. The United States shall guarantee to every State in this 
Union a Republican Form of Government, and shall protect each of 
thern against Invasion; and on Application of the Legislature, or of 
the Executive (when the Legislature cannot be convened) against 
dornestic Violence. 

ARTICLE V 

~-he Congress, whenever two thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution, or, on the 
Application of the Legislatures of two thirds of the several States, shall 
call a Convention for proposing Amendments, which, in either Case, 
shall be valid to all Intents and Purposes, as Part of this Constitution, 
when ratified by the Legislatures of three fourths of the several States, 
or by Conventions in three fourths thereof, as the one or the other 
1\fodc of Ratification may be proposed by the Congress; Provided thar 

s Made obsolete by the Thirteenth Amendment. 
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no Amendment which 111av he made prior to th<" Year One thousand 
eight hundred and eight sh.all in any .\fanner all<"ct the first and fourth 
Clauses in the l\'inth Sec rion of the l11"'it :\rticlc; and that no State, 
without its Consent, shall IJe deprin:d of ih equal Sullrage in the 
Senate. 

ARTICLE VI 

I. All Debts umtrac:ted and Engag<·JJH.:tlt~ entered into, before the 
Adoption of this Constitution, ~hall IJe a ... valid again~t the United 
States under this Constitution, as under the (:onfcderation. 

2. This Constitution, and the La\,·~ of the L:uited States which 
shall he made in Pursuance thereof; and all Treaties 111ade, or which 
shall be made, under the Authoritv of the l'nit<:d State-;, shall be the 
supreme Law of the Land; and (he .Judges in every State shaii be 
bound thereby, any Thing in the Constitution o1· Laws of any State to 
the Contrary notwithstanding. 

3. ·rhe Senators and Representatives before mentioned, and the 
.:\.fembers of the several State Legislatures, and all executive and ju­
dicial Officers, both of the United States and of the several States, shall 
be .b~nmd by Oath or Affirmation, to support this Constitution; but no 
rehg10us Test shall ever be required as a Oualif1cation to any Office or 
public Trust under the United States. ""' 

ARTICLE VII 

The Ratification of the Conventions of nine States, shall he sufficient 
.for the Establi.shment of this Constitution between the States so ratify­
Ing the Same. 

Done in Convention by the Unanimous Consent of the States pres­
ent, the Seventeenth Day of September, iu the Year of our Lord one 
thousand seven hundred aud Eighty-seven, and of the Independence 
of the United States of America the Twelfth. In witness thereof '.Ve 
have hereunto subscribell our 1\:ames. 

AM END :\I ENTS 

ARTICLE 1 

Congress shall make no law respecting an establishment of religion, 
or fJr h'b· .1 f · th f 1 ·.t J.Itg· tl1e ft·ce(loill of o 1 Iting ule rce exerCise creo ; or a Jnug 
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speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances. 

ARTICLE II 

:\ well regulated :Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be 
infringed. 

ARTICLE III 

No Soldier shall, in time of peace be quartered in any house, without 
the consent of the Owner, nor in time of war, but in a manner to be 
prescribed by law. 

ARTICLE IV 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no \Varrants shall issue, but upon probable cause, sup­
ported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 

ARTICLE V 

1\: o person shall be held to answer for a capital, or otherwise infa­
mous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of \Var or public danger; nor shall any 
person be subject for the same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, 
without just compensation. 

ARTICLE VI 

In all criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with the witnesses 
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a~ain't him; to have compul~ory pro(('" for 0 11Ltillillg witnesses in 
Ius favor, and to have the :\~~i~tarrc l' of ( : 01111 ~el for hi' defence. 

ARTICLE \'II 

In suits at c flllllllon law, whc·re thl' value~ ill c onllo\Tr~y shall exceed 
twent~ doll;u~ .. the right ol lJ ial by jut)' ~hall bl' lliT~l'I"\Td, and no 
fan trred by a JUry ~hall J1e othnwi~c· rc·-!'xamirH'd i11 any Courl of the 
United State~. than an or ding to the 1 ttle~ of thl' c omnton law. 

ARTICLE VIII 

Exce~~ive bail ~hall not be 11.quirl'd, nor ('XCl'~'ive fines imposed, nor 
cruel and 11nmual p11ni~hment' inflic t('d. 

ARTICLE IX 

The enumeration in the C:omtitution, of certain rights, shall not 
be construed to deny or di~parage others retained hy the people. 

ARTICLE X 

The powers not del ega ted to the t; ni ted Sta 1 c·~ by the Constitution. 
nor prohibited by it to the States, are re~erved to the States respectively, 
or to the people. 

[The first ten Amendments were adopted in 1 'i!l 1.] 

ARTICLE XI 

The Judicial power of the United States shall not he construed to 

extend to any suit in law or e<Jllity, conlllleJHTd or prosecuted against 
one of the United States by Citizens of allothcr State, or by Citizens 
or Subjects of any Foreign State. [Adopted 1 'i!JH.] 

ARTICLE XII 

The Electors shall meet in their respenive states, and vote by ballot 
for President and Vice-President, cme of whorn, at least, shall not ~e 
an inhabitant of the same state with themselves; they shall name 111 

· d' · Ilots their ballots the person voted for as President, and 111 Istmct ba 
ll k . . ct 

the person voted for as Vice-President, and they sha ma e chsun 
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lists of all persons voted for as President, and of all persons voted for 
as Vice-President, and of the number of votes for each, which lists they 
shall sign and certify, and transmit sealed to the seat of the government 
of the United States, directed to the President of the Senate;-The 
President of the Senate shall, in the presence of the Senate and House 
of Representatives, open all the certificates and the votes shall then 
be counted;-The person having the greatest number of votes for Presi­
dent, shall be the President, if such number be a majority of the whole 
number of Electors appointed; and if no person have such majority, 
then fnHn the persons having the highest numbers not exceeding three 
on the list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President- But in choosing 
the President, the votes shall be taken by states, the representation 
from each state having one vote; a quorum for this purpose shall con­
sist of a nte1nber or tnembers from two-thirds of the states, and a Ina­
jority of all the states shall be necessary to a choice. And if the House 
of Representatives shall not choose a President whenever the right of 
choice shall devolve upon them, before the fourth clay of l\Iarch next 
following, then the Vice-President shall act as President, as in the case 
of the death or other constitutional disability of the President-9 - The 
person having the greatest number of votes as Vice-President, shall be 
the Vice-President, if such number be a majority of the whole number 
of Electors appointed, and if no person have a majority, then from the 
two highest numbers on the list, the Senate shall choose the Vice-Presi­
dent; a quorum for the purpose shall consist of two-thirds of the whole 
nuntber of Senators, and a majority of the whole number shall be 
necessary to a choice. But no person constitutionally ineligible to the 
office of President shall be eligible to that of Vice-President of the 
United States. [Adopted 180·1.] 

ARTICLE XIII 

Section I. Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly con­
victed, shall exist within the United States, or any place subject to 
their jurisdiction. 

Section 2. Congress shall have power to enforce this article by ap­
propriate legislation. [Adopted 1865.] 

D Modified by the Twentieth Amendment. 
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ARTICLE XIV 

Section I. All persom bom or naunalited in the united States, and 
subject to the jurisdiction thereof, an~ r ititens of the United States 
and of the State wherein they JT~ide. 1'\o State shall make or enforce 
any law whir h ~hall aiJiidge the pr i\'ilf'ges or inrmunities of citiz~ns 
of the United States; nor ~hall any State depri\'c any person of hfc, 
liberty, or properLy, without due prr•<cs~ of law: ncn deny lO any person 
within its juri~diction the cqu:d protn tion of the Ltws. 

,. 1· 9 J> r · I 11 1 · I til'' several .,cc zmz -· -..cprcscn atln·s .s r;r JC apponrorH·c among '" 
States according to thcir n~spcr ti\"C· rHtrnlH"t '· c mrntirrg the whole num· 
bcr of pcrsons in car h State, exc lrHiing lndi:rns not taxed. But when 
the right to vote at any dc·ction lor the c lwir c· ol l"lcrtors for President 
and Vice President of the l !nitc·d St:rtcs, Rl"pn·scrltati\'cs in Congress, 
the Executive and Judicial olhrc·rs of a State, or the members of the 
Legislature thereof, is denied to am· of the male inhabitants of such 
State, being twenty-one years of age.' and citizens of the United States, 
or in any way abridged, cxn~pt lor paniripation in rclll'llion, or other 
crime, the IJasis of repre~entatilln then·in shall he reduced in the pro· 
portion which the nurniJer of sw h male citizcm shall hear to the whole 
number of male citizens twenty-one years of age in such State. 

Section 3. I'\o person shall be a Senator or Representative in C?r~-
6rress, or elector of President and \'icc President, or hold any office, crvrl 
or military, under the United States, or under any State, who, having 
previously taken an oath, as a member of Congress, or as an officer of 
the United States, or as a member of any State legislature, or as .an 
executive or judicial officer of any State, to support the Constitut~on 
of the United States, shall have engaged in insurrection or rebclhon 
against the same, or given aid or comfort to the enemies thereof. But 
Congress may by a vote of two-thirds of each House, remove such dis­
ability. 

Section 4. The validity of the public debt of the United States, au­
thorized by law, including debts incurred for payment of pensions and 
bounties for services in suppressing insurrection or rehcllion, shall not 
be questioned. But neither the United States nor any State shall as· 
sume or pay any debt or obligation incurred in aid of insurrection or 
rebellion against the United States, or any claim for the loss or eman· 
cipation of any slave; but all such debts, obligations and claims shall 

be held illegal and void. 
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.'·it~ctinn :l. The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. [Adopted 1868.] 

ARTICLE XV 

Sertion 1. The right of citizens of the United States to vote shall 
not he denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude. 

St•ction 2. The Congress shall have power to enforce this article by 
appropriate legislation. [Adopted 1870.] 

ARTICLE XVI 

The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the 
several States, and without regard to any census or entnneration. 
[Adopted 1913.] 

ARTICLE XVII 

The Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and each 
Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of 
the State legislatures. 

\Vhen vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of elec­
tion to fill such vacancies: Provided, That the legislature of any State 
may empower the executive thereof to make temporary appointments 
until the people fill the vacancies by election as the legislature may 
direct. 

This amendment shall not be so construed as to affect the election 
or term of any Senator chosen before it becomes valid as part of the 
Constitution. [Adopted 1913.] 

ARTICLE XVIII 

Section I. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, 
the importation thereof into, or the exportation thereof from the 
United States and all territory subject to the jurisdiction thereof for 
beverage purposes is hereby prohibited. 
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Section 2. The Congt e\\ and the \t·vna I State~ \ha II han: concurrent 
power to enforce thi' artie 1<: IJy appropr i;tte legi,Lttion. 

Section 3. Thi\ artie le \hall l1e inoperative tutlc" it ~hall have been 
ratified as arr arrrendntertt to the Comtitution by the ll'gislatllres of 
the several State~. a~ providt"d in the Cott\titution, within seven years 
from the date of the suiJIIti\\ion ltc·teof to the St;tte~ l1y the Conbrress. 
[Adopted I~JI~J.] 1 " 

ARTICLE XIX 

The right of c ititens nf the: (;nitc·d St;ttc·, to ,·ote 'hall not he denied 
or abridged by the United State' or bv any State on ac c cnull of sex. 

Congress shall have power to enforce thi' article by appropriate 
legislation. [Adopted I ~20. J 

ARTICLE XX 

Sedirm I. The tenm of the l'tT\idettt and \'ice l'n:sident shall end 
at noon on the 20th day of Januar v, and the tnlll~ of Senators and 
Representatives at nrHllt orr the :1d, day of .January, of the years i~l 
whid1 sw h terms would have c·nded if thi~ ani< 1e had not been rati­
fied; and the terms of their successors shall then hegirr. 

Sr:ction 2. The Congn:s\ shall aS\em11Ie at least once in every year, 
and sw It meeting shall l1egin at noorr orr the :lei day of January. unless 
they shall by law appoint a different day. 

Sation :1. If. at the tint<: fixc·d for the beginning of th<: term of the 
Presicknt, the l'residettt elect shall have died, the Vice President elect 
shall become Prcsiden l. If a l'rt:siden t shall not have been chosen be­
fore the time fixed for the lwginning- of his ternt. or if the President 
elect shall have faikd to qualify, then the Vice President elect shall 
act as President until a President shall have qualified; and the Con­
gress may by law provide for the case wherein neither a President elect 
nor a Vice President elect shall have qualified, declaring who shall 
then act as President, or the manner in which one ,,·Ito is to act shall 
be selected, and such person shall act accordingly until a President or 
Vice President shall have qualified. 

Section 1. The Congress may by law provide for the case of the 
death of any of the pnsons from whol!l the I louse of Representatives 
may choose a President whenever the right of choice shall have de-

1" Repealed l1y the Twcnt > -li1 st Amenclml'nt. 
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volved upon them, and for the case of the death of any of the persons 
frmn whom the Senate n1ay choose a Vice President whenever the 
right of choice shall ha\'e devolved upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of 
October following the ratification of this article. 

Section 6. -rhis article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of 
three-fourths of the several States within seven years from the date of 
its submission. [Adopted 1933.] 

ARTICLE XXI 

Section I. The eighteenth article of amendment to the Constitution 
of the United States is hereby repealed. 

Section 2. The transportation or importation into any State, Terri­
tory, or possession of the United States for delivery or use therein of 
intoxicating li<JUOrs, in violation of the laws thereof, is hereby pro­
hibited. 

Section 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by conventions in the 
several States, as provided in the Constitution, within seven years from 
the date of the submission hereof to the States by the Congress. 
[Adopted 1933.] 

ARTICLE XXII 

Sf•clio1l I. No person shall be elected to the office of the President 
111ore than twice, and no person who has held the office of President, 
or acted as President, for more than two years of a term to which some 
other person was elected President shall be elected to the office of the 
President more than once. But this Article shall not apply to any per­
son holding the office of President when this Article was proposed by 
the Congress, and shall not prevent any person who may be holding 
the oflice of President, or acting as President, during the term within 
which this Article becomes operative from holding the office of Presi­
dent, or acting as President during the remainder of such term. 

Sectio1l 2. This Article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of 
three-fourths of the several States within seven years from the date of 
its submission to the States by the Congress. [Adopted 1951.] 
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.\ R T I C: 1. E X X I I I 

I. The ni,trill (l)n ... tiruring rlw ... (';11 "' (;on·rnmcnt o( the United 
States !>hall appoint in"" h IJI;IIJIJ('I ;h lht' c:ongn· ...... may direct: 

A number of d1·c '"'' of Pn· ... idcnt and \'i1 e !'resident ccpral to the 
whole 1111111her ol Sc11ator~ and R(·pn''''lllati\'C·~ in Congress to which 
the District would IJc errtitkd il it were a State, hut in no event rnore 
than the least populous state; they ~hall be in addition to those ap· 
pointed by the ~tales, hut they shall he considered, for the purposes 
of the clectiorr of Pre,ident and \'icc !'resident, to he electors appointed 
by a state; arrd they 'hall meet irr the I>i~trin and perform mch duties 
as provided by the twelfth arti1 le of amendment. 

2. The Congress shall have power to errforre this article by appro­
priate legis Ia tion. [Adopted 19() I.] 



INDEX 

Abbott, Grace, 596 
Abr·ams ll. U.S., 136, 1-16 
A hsentee voting, 306 
Acacia Mutual Life Insurance Co., 228 
Acheson, Dean, 6·12, 6·19, 657 
Adams, John, 39 11, ti5, 68 f, 76 f, 96 
Adams, John Quincy, 18·1 
.\dams, Sherman, ·141, ·152 
Addams, Jane, 596 
Adhi11s t•. Childre11's HosfJital, 576 
.·\dministrativc Procedure Act, 472 
.·\~ricultural Adjustment Act, 563, 591 n 
Agdculture 

extension of credit for, 559 £ 
increase of productivity of, 563 
limitation of production in, 563 f 
numbers engaged in, 558 
"parity" price concept in, 561 
price supports for, 562 f 
represented by "farm bloc," 565 
voting behavior of fanners, 566 

Agriculture, Department of, sec Depart­
ment of Agriculture 

Aiken, George D., 47·1 
Air Force, Department of the, sec De­

partment of Defense 
Alexander, Archibald, 326 
Alien and Sedition Acts, 68 f, 118, I 72, 

173, 175, 2·19 
Alien Registration Act of 19·10 (Smith 

Act), 147 f, Ii-I, 353, 570 
Aliens, sec Citizenship and Aliens 
Alle11-Bradlcy Co. v. l.R.E.W., 552 
Allen, Florence, 511 " 
Amendment of Constitution, 33 f. 53 f 

(Sec also Bill of Rights and individ­
ual amendments indexed by number) 

American Association for Labor Legisla­
tion, 596 

American Association for Social Security, 
596 

American Bar Association, 472 
American Civil Liberties Union, 177 ff, 

231. 238 

American Farm Bureau Federation, 13, 
230, 565 

American Federation of Labor-Congress 
of Industrial Organizations (AFL· 
CIO), 230, 238, 2·U, 550 f, 555 f 

American Labor Party, 262 
American Legion, 178, 231, 237 
American Liberty League, 125 
American Medical Association, 229 f, 

235 f, 240, 595 
American Veterans Committee, 178 
American Veterans of \Vorld \Var II, 231 
Americans f01· Democratic Action, I 78 
Andrews, D1·. and !\Irs. J. B., 596 
Anti-Saloon League, 235, 596 11 
Anti-trust Laws 

and labor unions, 552 If 
as political issue, 5·17 f 
Clayton Act, 545 
Federal Trade Commission Act, 545 
Sherman Act, 5-H ff 
suspension of, 5-15 

Apportionment, 396 If 
Army, Department of the, see Depart-

ment of Defense 
Army Engineers, 607 
Arnold, Thurman, 547 
Articles of Confederation, 21 ff, 48 
:\scoli, Mr. and Mrs. Max, 326 
Atomic Energy Commission, 461 f, 628 f 
Atomic Energy Control Act, 627 
Atom Bomb, 443 

destructive capacity of, 627 
proposal to stop testing, 670 f 

Atomic Energy 
civilian control of, 628 
governmental control of, 627 f 
non-military uses of, 629 
secrecy concerning, 628 

Attorney General 
as adviser on judicial appointments, 

510 
as head of Justice Department, 456 
and subversive organiz;~.tions, 480 

729 



730 I lndelC 

A\·ailability, IOJH("p! of, :!!J:'i r 

Bailey, Stephen K., :.:?11 11 

Baldwin, Roger :"'., li!l 
Barklc\'. A JIJI'n \\' ., :.! II 
Barm:s, Stanley :"' .. :.·li 
/lt/TT071 l'. /ln/tilllfJTt', J:?.-1 
Jlc·alc·, .Jo"·ph II .. ·!Xi f. -1'13 
Beaman, :\lidcllc·ton, :ltili 11 

Belknap. .J ,., c·m y. ·Ill 
Belmrml .. \ 11):11\l, :!'II 
I \en nell. llu gh II.. liO:! 
Benson, F.tra T .. lifJ:I 
lien !Icy, A. F.. :.!:1!1 11 

Benton, William. :l:!li 
Bcrclson, Bernard R .. 33·1 n 
Berger, \'ictor, I i3 
Berman, Harold J.. 1XIi n 
Bernstein, !\farvcr II., ·li"• n 
Bcrtcr Bu,iness Burc:au, ,:;; I 
ll~tts v. /lmrlv, Hili 
Bill of arrain.dcr, 3:.! 
Bill of Rights 

adoption, :!0, :13, 12i 
appli<ation In slates, )j0 f 
pron:clural safc·guards in, I "•li If 
significance of. I :.!i If 

Black, Hugo 1.., 131, Hi, 1:.·1, li9, .r.J:I, 
520 

Bla!'kstonc, William. ·1!11 
Rlaine, James C., 3:.!0 
Blaisdell, Dona lrl C:., 23·1 n 
Bonneville dam. lill 
Bowles, Chesler, :?iii 11, 31i2 
Bracron, 191 r1 

Bradhury, Ray. 313 
Brandeis, Louis ll., IO!l, llli, li!l, :.12, 

519 rr. 5!12 11, :.!17 
Brennan, William J., :.11. 5J.I f, 51R 
Rri bery. 23·1 f 
Bricker, .John \\'., ·II (j 
Brown v. lloard of l:rluratirm of ToJn:hn, 

193 rr. 211 f. 21 "'· !i:!l 
Brown v. Jlli.ui 11if1f1i, lliH 
Brownlow. I.ou is. ·1111, ·IG2 11, ·Hi:l 
Bryan. William f1'11nings. 252 f. 2!11, 2!13, 

317. 537, 5·17, 51il 
Ruchanan, James, !In 
Budget 

executive, HO. ·11i·1 
for l!llil, liiH 

in Congress. 3·13 f 
Rudget and Acn>unring :\ct, ·11i1 
lluclgct, Burrau of the, 432, .J 10, ·15·1, ·Hi I 
Bulliu, Stimson, 331 11, 332 

Burr hard. S:lllllll'l. :120 
1\nrk<', Edmund. 211i f. :ltil, 3R~ 
l1111ns, \\'llham .J .. :,;o 
B111r, :\:non, 21 1~ 

1\lllton, ll:nold. "rll 
nurlt·•. Paul .\ .. :!,,. .. , 

C:alrilll'l, l:li II 
(.:dhonn. (ol111 <:.. 71 
(.,IIIIJ',IIgll fl>llllilrlllinn\, :?:11, 321i . 

. . 1 (' 1111,:ugns ( :~unp;ugr~'. "'('(' 1·1,·c ttoll' an' .a 
Capo·"· ( .o·~:old :\1 .. Iii I\ 71 

- Ir.l :;12 <.anloto, lknjamin :'\., )0,, .•· • 
<:a,•·. h ;oru ;,, til~ 11 

C!'nllal lnll'lligo·rur· .\~c·my. li!O 
(.c·rtiOJ:ni. writ of. •,us 
C:hafr:c·. /c·• hari:ol1. I i!l 
C/11/rro/,.n ''· Flmida, l!'•·l. lli!l 
(.hi'< ks anrl hal:rnn·s. HO ( 
C:hiang Kai Slll'k, li:IH, filii, lifi:i 
Chrnchill. \\'inston. !I 71, ·117 
Cilitl'mhip :111rl :\lil'nS 

ba,,·~ of c itill'll\hip. :.!01 
ini<'JJnrwnt nf ("I'"'"'"' alkns. 205 
naturalitation. :.!0:? f 
1 ights of alio·n~. 20:111 

Civil :\c·ronantics 1\oarol. ·lti:l. fi2!i 
Civil Rights :\<1 of l!E'•i. :?01, 209 

Civil "''vic c 
:1s <alt'l'r, ·li">. ·17i If 
rll'v<'lnpnu·nt of, ·171-l 
<·xa Ill ina I ion~. ·I i H 

invl'sti~atinn of <'mploH'C'S in. ·IRO IT 
f I . i>rcssurc. prot c·c 1 ion rom par rsa n 

·li!l f 
~alan· ran~c in. ·Iii 
\'C'Irr~ns' pr<"fl'rcn~e. in, ·liH 71 

C:ivi I Sc·n·icc Commrss1on, ·Hi I, ·IRO IT 
Clark, Jose-ph. li22 
Clark, Tom C... IO.'i • .'i 15 
Clay. Henry. 2:i0 
Clcvelancl, (;rover, 2:i2, 320 
Cohen, Rcnjamin \'., 431 11 

Coke, Eclwarcl. 153. 4R7, 491 
Cole r1. }'oung. ·1H2 
Coll'f!.Tor•r 71 • (;rrrn. ·l!li 
Colorado Ri,·cr Compact, li2, fill 

· in-Commerce clause. sec Constituuon. 
tcrstatc cmnmerrc dausc 

Cornmillrr 011 :\clministrativc :\lanagc· 

rnent, ·Hi2. olfi-1 .. 
Cornminrc on l'ohllGII Education 

ICO!'E). 321i 

CC:ommon Jaw. ·1/:.0 ~H J.li IT, li·l. 261 f 
ommunist par , • • 



Congress 
as cockpit of factional ~trifc, 337, 37i 
hills in, subjects of, 3·10 II 
"club spirit" in, 387 
committees of, 360 II 
confc1-cncc committee, 377 
constituents, favors for, 389 £I 
executive branch, relations with, 88 f, 

3·11) f. ·122. ·131 £. ·169 f 
impeaduncnt in. 3·1fi 
inn·stigations by, 3·18 rr. ·169 
legislatiVe pnKcdurc in, 338 f, 36() ff 
organization of, 356 £I 
party leadc1·ship in, 359 
seniority rule in, 15, 259, 363 £I 
staff assistance for, 393 
(Sec also Delegation of legislative 
authority. House of Representatives, 
Senate) 

Constitution 
a mend men t of. 20. 3:\ f 
basic elcmcn ts of. 30 IT 
con u·act da usc in, 99, I 07 f 
framing of. 26 £I 
implied powers in, 5·1 
inteJ·state commCITC clause in, 56 fi, 

I 0·1 If, 5:;3, 578 
ratification of. 19. 29 f 
(Sec also Bill of Rights. Due process 

clauses, and individual ainCIHlmcnts 
indexed hy number) 

Constitutional Con,·ention. 2fi If 
hamers' attitude toward popular rule, 

2H 
"Great Compromise" at, 27 
Nonh-South compromise at, 27 f 
politics of, 3:. rr 

Constuners League, 592 n 
Consumers Research, 574 
Consu1ners l !n inn, 57·1 
Continental Congress. 21 
Coolidge, Calvin, 13, 17·1, 298, 429, 511, 

516, 571. 605, 63-1 
Corcoran, Thomas G., 431 n 
Coughlin, Charles R., 537 
Council of Economic Advisers, 440, 455 
County agents, 559 
Court of Claims, 500 f 
Cross, \\'ilbur, 276 n 
Cross-examination, 163 ff 
Cruel and unusual punishments, 169 
Cullen, Hugh Roy, 326 

Dartmouth College Case, 107 

Index I 731 

Daughters of the American Revolution, 
178 

Debs, Eugene, 173 
Declaration of Independence, 20 fi, 27, 

33, 39 TI, ·10, 135, 182 f, 187, 216 
Defense, Department of, see Department 

of Defense 
Dejonge 11. Oregon, 150 
Delegation of legislative authority, 86 f, 

102. 4·18 £I 
Democracy 

and equality. 183 rr 
and nominating process, 279 
attitude of framers toward, 77 
definition of, 10 
essentials of, II 
Jacksonian, 185 
restrictions on, in Constitution, 41 f 
survival of. GR2 
voters' responsibility for continuance 

of, 333 f 
Democratic partv 

advisory council of, 26·1 
internal split in, 215 f, 254 
origins of. 2·18 If 
support for, 253 

Dnmis v. U.S., IH, 147 f, 148 
Department of Agriculture, 458, 559, 

562. 603, 615 
Department of Commerce, 458 f 
Department of Defense, 455, 626, 615, 

6·17 £I 
budget of. 652 
contracts awarded by, 542 
innuence of, on foreign policy, 648 f 
internal disagreements in, 650 
public relations program of, 651 

Department of Health, Education and 
\\'clfarc, 460, 462, 582 

Department of the Interior, 457 f, 603 f, 
610 

Department of Justice, 456, 459 
Department of Labor, 459 f, 462, 577, 

586, 6-15 
Department of State, 454 f, 6·12 £I 

examinations for, 478 
Fm·cign Service of, 645 ff 
International Cooperation Administra-

tion in, 6H 
passports granted by, 645 n 
relations of, with Congress, 644 
U.S. Information Agency in, 644 
(See also Foreign Policy) 

Department of the Treasury, 455, 534, 
582. 586 



732 I Index 

DeSapio, Carmine, 276 n 
Desegregation, 192fT. 211 f. ·120 
Development Loan .Fund. fi55 f 
Dewey, Thomas E., 72, 332, 61i5 f 
Dexter, Lewis, 331 
Dix. Dorothea, 572. 596 
"Dixiecrats," 2fi0, 293 
Dorr's Rebellion, ·196 
Douglas, Stephen A., I H7. fi I fl n 
Douglas, William 0 .. Hi, 179, 515 
Dre:d Scott v. Sandford, I 00, II 6 f, 122 f, 

187 f, 208, 515 
DuBois, \V. E., 213 
l>uBridge, Lee A., 627 
Due process clauses, IOH If. 129 £, I WI. 

153 If, I fiO If. I iO f. I H9, 205, 509 
Dulles, John Foster. li37, Gl2. fi16 f. filifi 

Eastland, .James 0., 217 
Economic assistance, sec Foreign policy 
Economic: en lc~. :.:10 If 

fiscal poli~y and. :;31 fT 
Eighteenth Amendment, :.;1 
Eighth Amendment. lfi!l, Iii 
Eisenhower, Dwight D., 20!1, 2:.1, 21il, 

308 £, 3 I 0, 31 H, 320, 121i, 13:J, H2. 11i0. 
165, 172n, 477, 511, 516, :.17. 5:.5 ,, 
603, fi20, 629. 612, 652 

and defense of ()uemoy. 119, 122, 6:.9 
and deseJ.,rregatio~. 214 f, 120 
and steel strike, 551, 557 
as party leader, 128 f. 132 
cabinet sccretari;Jt establisher! by, 139 
delegation of authority by. 135 
Department of Health. Education, and 
\Velfare established by. 4fi5 

diplomatic journeys of, 617 
fiscal policies of. 539 
judicial appointments of, 518 
nomination, contest for, 289, 292, 296 
nuclear war, opposition to, 619 
on right to confront accusers, 483 
on social security, 58H 
Orders troops to Lebanon, 119, 659 
orders troops to Little Rock, 420 
Presidency, theory of, 111 
soil hank program of, 561 
s~aff concept of, 441 
tJdelands oil bill signed by, 606 
two.party system, belief in, 258 
Vetoes by, 2115, 594, 61 R 
water-power policy of, 615 f 

Elect' Ions and Campaigns 
campaign literature, 316 
campaign organization, 322 

candidates. popular unawareness of. 
~I ·1 f 

conrriburion~. limitations on. 324 
({Hill)>! pra<li(e ~(:l(lltt'S, :12·1 f 
c-conontic i"u•·s, impact of. 332 f 
cl<-< !oral colkgc. 307 If 
•·'qwnclitun·,, li111itations on. 32·1 
expenditures. t:.blt- of. 327 
pc·acc i"tw. imp;tc t of. ;1:11. 33:1 
JHe\iden 1 ia I elccti(ln!;, HJ. !!Oi I£ 
recount~ 106 f 
television. :11:. f. 31H f 
(Sec also Politician. Voting) 

Ek(toral colkge. 307 If 
Emancipation l'roclarnarion, 213 
Ernploylllc-nl :\c:l of I!IHi, 5:.!9 "• 539 
EJ>'tein, :\braham. 5!1fi 
Equal Protection clause, IHH If 

'"Jim Crow" laws, 1!11 f. l!Hi f 
"reasonable da~'ili<ation," 189 

E<JII:!lity, IHI If 
politic. of, !!OG If 

F<Juitv. ·1!12 
Frit· Hailrontl r:o. 11. Tompl!ins, 488 ' 1 

r:,,·r.HJ71 "· /Joard of !·:duration, J32 
F:x fmrtc Milli~a11, ·120 
l·:x fJo•t farto law. 32, 158, 20·1 
Executive Branch 

agencies, relationships among, 4Gi ff 
hills, preparation of. ·1!11 f 
Congress. relations with, 169 ff . 
del ega reel Jcgi!;)a tin.· power, exercJSC 

by, 8G f, 132, ·177 If 
quasi·juclicial functions of, 4:.1 ff. ·1?2 f 
regulatory commissions, connectiOil 
with, i5, ·152. 4fi2 f 

reorgani1ation of, .:~ 15, 463 If 
rules ancl regulations, 433 

pu hlica 1 ion of. ·I~ I 
statutes, inter·prctatiOn of, -150 f 
(Sec also Civil service, Executive office 
of the Pr<.--sident. President, ;111d De­
partments inclexed separately) 

Executive office of the President, 439 ff, 
153, 161 

Export·lmport Bank, 655 f 

Fahey, John H .. ~14 n 
Fainsod Merle, ·112 n, 57·1 tJ, 602 tJ 

Fair Er;tployment Practices Committee, 

19R, 208 
Fair Labor Standards Act, 459, 577 ff. 

590 
Farm Security Administration, 560, 565, 

577 



Farmers' Home Administration, 560 
Fauhus, On·al E., 195, 21-1 f 
Fay v. New l'ork, 163 
Federal Bureau of Investigation, 166, 

-1-15, 1-17, 178, 180, 570 ff 
Federal Ci\·i! Rights Commission, 201 
Federal Communications Act of 1934, 

167, 623 
F edcra I Communications Commission, 

147, 46!1, 470, 5H, 623 IT 
Federal courts 

appellate function, 500 IT 
appellate jurisdielion (chart), 501 
jurisdiction of, 505 IT 
structure of, -199 ff 
trial courts, 500 
(Sec a !so Supreme Court) 

Federal crimes, 569 f 
Federal Deposit Insurance Corporation, 

161 
Federal Highway Act, 590. 619 
Federal Housing Act, 587 
Federal Mediation and Conciliation 

Service, ·161 
Federal Power Commission, 457, ·16!1, 544, 

618 
Federal Register, 451 
Federal Reserve Board, 455, 463, 575 
Federal Reserve System, sec Federal Re-

serve Board 
Federal system 

allotment of powers in, 51 f 
definition of. 47 IT 
grants-in-aid, 60 ff, 572 f, 580 f, 585, 

590, 601, 608, 619 f 
interstate compacts, 62 f 
politics of, 65 ff 
state action under, 58 f, 590 f 
Supreme Court as umpire of, 10·1 IT 

Federal Trade Commission, 463, 574 
Federalist party, 249, 251 
Federalist, The, 30, 42, 77, 81. 221, 22311 
Few, \Villiam, 40 11 

Field, 1\fr. and Mrs. Marshall, 326 
Field, Stephen J., 43·1n 
Fifteenth Amendment, 53, 188, 198, 302 
Fifth Amendment, 108, 127, 130, 152 f. 

156, 160 f, 167 f, 170, 201, 205 
1.-ilibuster, 209, 373 ff, 101 f 
First Amendment, 127£,130£, 13·1f, 137, 

139, 144 ff, 149, 151 f 
Fishbein, Morris, 595 
Fletcher v. Peck, 98 
Flood Control Act, 607 
Florida v. !If ell on, 591. 597 

Index I 733 

Food and Drug Administration, 572 
Ford, Henry, 271 
Foreign Policy 

alliances, 638 f 
bipartisanship in, 665 f 
Congress, role of in, 659 f 
"containment" policy, 637 f, 643 
defense requirements of, 668 f 
economic aid, as part of, 6·10, 654 If 
idealism and, 6:14 f, 636 71 

"isolationism," 6:15 
military policy, inseparable from, 640 
national origins, effect of attitudes to-

ward, 662 ff 
parties' positions on, 66·1 f 
prcsidcmial leadership in, 412 ff 
since World War II, 637 ff 
taxpayers' interest in, 668 
U.N. charter, affecting, 636 f 
who should make it? 656 If 

Foreign Service, see Department of State 
Forest Service, 600 IT 
Fourteenth Amendment, 35, 53, 108, 110, 

129 ff, 150, 153, 156 f, 161 If, 165 f, 169, 
171, 176, 188, 191, 193. 196, 198, 201, 
205, 216 

Fourth Amendment, 152. 156, 166 f, 170 
Frank, Jerome, 487 71, 488 
Frankfurter, Felix, 153, 156, 355, 497, 

514, 520 
Franklin, Rcnjamin, 28, 39, 41 11 

Fraternal Order of Eagles, 592 
Freedom of Speech 

and freedom of assembly, 150 f 
"hacl tendency" test, 142 f, 146 
"clear and present danger" test, 140 If, 

I 16 f 
Iihel, slander, and obscenity not pro· 

tectcd, 134 f 
politics and, I 73 IT 
prior censorship, 150 
under First Amendment, 134 II 
under Fourteenth Amendment, 137, 

139 
French Re\·olution, 7, 9, 172, 183 
Freud, Sigmund, 489 
Fuchs, Lawrence E., 330 n 

Gadsden Purchase, 618 n 
Galbraith, J. K., 223 n, 680 f 
Gallup Poll, 328 71 

Gardner, Erle Stanley, 160 
Garfield, James A., 294 n 
Garner, John N., 296, 298, 443 
Garrison, William Lloyd, 70, 211 



734 I Index 

General Service~ :\drnini.~tration, ·Hil 
(;erry, Elbridge, 2!1, 3!1, 3!1H 
(;errymauder, :i!IH II, ·1!17 
(;j{,/wrn u. Ogdt·fl, :iii 
r.itlow r•. N. l'., 13!1, 1·12, J.lfi 
Gla~s. Carter, 3.J7 f 
Goldw:ller, Barry. :;:;r, 
Gompers, Sarnnd, 2H, :i:i·l 
Gordon, Lincoln, 172 n, :ii·l "• r.02 n 
Graham, Frauk l' .. 212 
Cr:md Army of rhe Repnhlic", 2:11 
Grand Conlee da 111, (j I I, li2!1 " 
Grant, l:Jys~e~ S., 2Hi 
Granr~-in-aid, ~ee Federal ~ysrem, Social 

Security Act 
Green, "l'niii)J\ie," I!JH 
Green, \\'illi:un, :i:i·l 
r;n:rnr. u. ,\frt·:lr"''• 1H3 
Greenfield, Alhert. ~f.. 326 

Ilahea~ corpn~. writ of 
defmed, 32 n 
right to, pre~ervccl in Constitution, 32 
significance of, I :iH f 

1·/ngrlr 11. llrrfamation /Ji.~trirt, l:i·l 
Hamilton, Alexander, 37 f. ·12, HI, H7, :i2!1 

author of Report on ~fanufactures, 
5·10 

co-author of Frdr.rnlist, 30 
Federalist parry, a leader of, 2·19 
views of, 17 f, fi'i, (jH, :i2(j 

llnmmrr "· /Jagrn/wrt, !j(j f, r.2. 10·1 f, 
:ii!) 

Hancock, John, 3!l 
Hancock, \\'infield .'i., (jfii 

Hand, I.eamcd, I·J.I, J.l7. :il2 
Hanna, Manus, 2:i3 
Hansen, John, 23 
Harding, Warren (;., 113, 209, 29H, 321, 

5 )(j' 605. li6·1 
Harlan, John ~f. fclcler), 1!!2, 191 
Harlan, .John ~f. (younger), 51 I f 
Harriman, AveJ·ill, 271i n 
Hatch Act, !12·1, ·179 
Hays, Brooks, 212 
Health insurance, 229, 236. 2H, 595 
Hell's Canyon, 615 
llelvr.ring v. Davis, 591 n 
Henry II, 191 
Henry, Patrick, 39 n 
Herzog, Paul M., 483 
Highways, 61, 619 f 
Hill-Burton Act, 572 
Hiroshima, 627, 629 

llol.hc..,, ., hnrna~. ·If 
Hogan, Edward J .. 271>" 
llolml'~. OliH·r. \\'t•nclt-11. Jr .• 57, US, 

I 12, J.lli, li!l, :il2. :>IIi, 519 
on the COJIIJIIOII J:.w, ·IHK 
on the due pnu t'" clause, 110 
on free spet·c h, I :lri 
on paying raxc·•. lii!l r1 

on wire-rapping. llii 
llorm: Ownt·Js I.oan Corporation, 5fl7 
llomt-..ll'ad :\<I, : •. ",!1 
Jlookc·r, 'J hornas, I :10 3 
lloon:r, 11<-rherr, H:i, IJ.I, ~O!l, 265.33' 

:H:., ·101 rr. ·110, ·IIi I, ·lfiri, 512. 529 
hc·lid in lai~"'' fairl', !'>~H 
a• head of rcorganit:rt ion conunissions, 

·lfi:i 
a~ Sc·• rer:rry of Commt'ITI", ·158 
warer-pow1·r polio· of. fil5 

Hoon:r, .J. Eclgar, ·llii, :,71 
lloo\'C'r Commi"ion 

hrsr. ·l'ii, ·lfi'i 
sec oncl, ·Hili, 52!1 rr 

llopkins. Jlarr\', -1-12 
llo~pirals, !ii~ 

Honse. E. ~1 .. -1-12 
House of Reprcst•ntali\·es 

apportionment of Sl'als in, 396 
conrrnittec of rhe whole, 3i2 
ch·harc· in, :Iii 
clisrlr:n~c: peririons. 31>!1, -101 
nunrlwr of at"pn:sentati\'es in. 308 n, 

:13H rr, 3!1H 
rule·~ C"OIIIIIIilll"t:, 11iH f. ·101 
spc·akl"r. :l:ili If 
I Sec: a ho C:ongrt-ss) 

llon~ing and J (orne Fin ann· Administra­
tion, ·IIi I , 5HH 

Howe, Louis ~fdknry, 31~ rr 
llnglu·s, Charles Ev;urs, 1~·1, J-17, 178, 

2HH. 512 
lluJJ, Conlt-11. :,21. r,r,;, f 
llnrnphrey, (;corge :\1., ·1·12, 652 
II urn ph rcy. Jill herr II., li21 
llumJ1 11rt·;.··.~ t·:xt•t·utc~•· r• .. U.S .. -1!i2. 
llurtarlo 11 • (;ali{oriiW, lhl 

-172 

Ickes, Harol<l I... -l'ii. ·l!iH rr, fiOl, 613 n 
/llirroi.~ r.x. rrl. ,\fcCollum -v. /Joard of 

l~ducatioll, 132 
I nr m igra 1 ion. 202 f . 

(Sec also Citi7enshrp and aliens) 
I ~H II H 3·W mpeachrncnl. ' • • 
lrr rc Neagle, ·13·l " 



InOation, .'i30 IT 
<:ont rol of. by wage or pri<:e controls, 
!i:lli 
wage-p1 icc spiral," .'i3i . .'i39 f, 55i f 

ht-;t i tut ions 
as a central factor in politics, 1·1 f 
defined, with examples, II f 

Insull, Samuel. 615 
Inter-American Treaty of Reciprocal As­

sistance, 638 71 

Interests 
mnflict of, 13£,228 
economic, 222 If 
ethnic. 22i f 
national-origin, 225 f 
1-cl igious, 226 

International Bank, 65-1 
International Brotherhood of Teamsters, 

2:l0 
International Cooperation Administra­

tion. tiH, 656 
International Labor Organization, 459, 

1139 
International Monetary Fund, 65-1 
Interposition, sec Kentucky Resolutions 
lntei·state Commerce Act, 197 
Interstate commerce clause, sec Constitu­

tion 
Interstate Commerce Commission, -162 f, 

51-1. G I 8 f 
Intnstatc compacts. 112 f. 611 
Irrigation, IIO!l f. 613 

Jackson, .-\ndrcw, WI. 2011. 2.'i0, 2.'i2. 285, 
2!l8, ·1-12 

Jac:kson, Robert H., 510 71, 512, 515, 5·18 
James r. -187 
Janowitz. :'\forris. 331 
Javits, Jacob, 2-17 
Jay, John 

an author of Ft'deralist, 30 
philosophy of, 2·19 

jefferson, Thomas, 33, 39 71, 96 f, 118, 
182, IR~. 252, 298, 428 

agrarian vision of. 68, 526 
anti-Federalist views of, 65 
civil liberties. belief in, 178 
Declaration of Independence, drafts-
man of, 21 

Democratic party. a founder of, 248 ff 
and Kentucky and Virginia Resolu­

tions, G9, 175 
popular government, faith in, 40 71 

on religious freedom, 130 f 
Johmon, Andrew, 3-16 

Index I 735 

Johnson. Louis. 652 
Johnson, Lmdon, 26-1, 299, 359, 364 
Joint Chiefs of Staff, -1-11, ·155, 6-10, 6-12, 

()-19 
Judicial rc,·icw, sec Supreme Court 
Jury trials, 162 f 

Kcfaun:r, Estes, 288 f, 297, 315, 351, 392, 
-108 

Kellogg. Frank B .. 63-1 
Kennan, George, 6·13. 659 
Kennedy, John F., 272, 289, 299, 387 
Kennedy, Joseph P., 645 n 
Kentucky Resolutions, 69 
Kettering, C. F., 628 
Key, V. 0., 199 71 

Keynes, John Maynard, 538 
Knowland, \\'illiam, 556 
"Know-Nothing" party, 206 
Ku Klux Klan, 206 f, 293 

L1bor-Managcmcnt "Rackets" (McClel­
lan) Committee, 351, 552 

Labor Management Relations Act, see 
Taft-Hartley Act 

Labor Statistics, Bureau of, ·159 
Labor unions 

and antitrust laws, 552 ff 
craft and industrial unions, 550 f 
growth of membership of, 550 
injunctions, 55-1 
political effectiveness, 555 f, 59-1 f 
"right-to-work" laws, 552 
right to organi1c. 5-19 IT 
(Sec also AFL-C:IO. National Lahor 
Relations Act, Pressure Groups, Taft­
Hartley Act, Wagner Act) 

L1Follctte, Philip F., 260 f 
LaFollette, Robert 1\L, 121, 123, 260, 55·1 
Laissez faire 

and economic theory, 527 ff 
as influential doctrine, 528, 5-11, 623 
as leading to monopoly, 541 IT 
competitive system an assumption of, 

5-11 f 
limitations on, 543 ff 
loss of confidence in, 528 f 
protected by Supreme Court, 576 

Landis, James 1\L, 431 n 
Landon, Alfred M., 308 
L1ndrum-Griffin amendment, 556 
La11gridge's case, 486 
La11zetta v. New Jersey, 160 
Lathrop, Julia, 596 
Lausche, Frank J ., 357 n 



736 I Index 

Law 
as enforceable deci~ion~. ·tflH 
as instrument of social conrrol. \Wl 
com1110n law, 1HR, ·EHllf 
and equity. 1!l2 
growth and change of, 1!13 
natural law, •IH7 f 
preclinabiliry of. 1R9 
srarure law, ·1'13 

Lawrence, J)avirl. 212 
La7arsfeld, !'ani F .. 3:H 11 

l.a7~nlls, F.rnma, 202 
League of :-.'arions. 22:.. fifi1 
Lee, Rober! E .. Iii 
l.egisla rion, sc·e Congr<'~~ 

Lehman, Herbert II .. :or. n 
Lerche. Clrarlc·s 0., Jr., li'iH 
Levin, Jack, 3!12 11 

Lewis, .John 1.., 211. :12'i. 'i'iO, 'i'i'i 11 

Liberal parry 1:--;.Y.). ~li2 
Lincoln, Abraham, 20. If!",, 207, ~1:1. 2'i7. 

2fi0, 321, 3H9. 120 f 
as critic of \fexican \\'ar, •121 
as polir ici;m, 310 11 

on judicial review, 1(10, 121 
on nature of t:nion. 71 f 
on right~ of :--;,.1-(nw~. IH7 

Lindbergh. Charlr·s A .. fili2 r1 

l.ippmanr1. \\';rlrc·r. JH'i. fi'ili If 
l.irrlc· Rock. A1k;111'a~. l'l"'· 211 
l.ivinl-(~loll, Erh,·ard. 172. 171 
l.obbving, 23 I. 2:1:~ If. 21H. 2•1 I 

fSc·c· a)"' l'n·"llrr' (;roiiJ") 
l.orlmrr 71 .• Yn1• l' m-lr, 'i03 f 
l.or:kr- . .John.:;, 2~. 7fi 
Lod)!;c. Hc111'\' Cabo!, 22'i 
Lodge. John 11 .. 27fi n 
l.oui1inna r.x rrl. FrflrJri.f 11. Rr!.HJ•r·ln•r, 

1.'51), 1(}9 
Lovejoy, Elijah 1' .. 70. 211 
Loyalty and security investigations. 180 IT 
Lubell, Samuel. fili2 f 
Luce, C:lare Boothe. 326 
Luce, Henry R .. 321i 
Luce, Robert, 3R2 
Luther v. Borden, 1!'Jfi 

:'\facArthur, Douglas. 122. 1i1H f 
Madison, .James, 3!1. •12, fiR, ifi, Rl, 97, 

131, IR1 
an anrhor of rhe Fr.dr.ralist, 30 
anti-Federalist views of. 65 
Consrirutional amenciments intro-

duced hv. 33, 127 
Consriruri~mal convention, role in, 3R 

on Ltcrion .... 'i7. ~~1. ~:~1 
anrl K<'nlllr J..v and \'iq.,:ini;l Rc><;oltl· 

r ion c.. tifl, 17:'", 
\lajorirv r11l<· 

anrl apprJ!riolllllf'lll. :1•11i If 
in Conl-(rt''~- :!·"'f. 1112 If 
;IJHI d('IIHHI:tC\", ·1~. 77. HI 
in nalional c••rt\Trtlion't. ~!ll 
in prc·•irl<-rllial r:lrc rion,, :lll~ 
in pr ir11;11 i.- .... :.!·"'I 

,\fm/wn ''· .\lodi""'· 'IIi If. II"' f. 175. 505 
\f;IHOI1i, (;u~Jjc•)JIIO, t;~~ 

\lal'll:rll. (.""' g•· C .. ti:; I 
\lal'hall. Jnllll 

on iuqolinl po\\'C'I~. :,:; 
CJII irllf'J"•f;lf(" CfiiiiiiH'IC(", !"',(, 
on judi< ial rr·\'icw. ~li If 
on narurc of rhe t 'nion, lOfi 

opiuioll' of. "'"I 
\farshall )')an. li.'i I f. lilili 
\fa"ha II. Tl1111 gw "I. 21 I 
\larrin, \\'illi;orn \1• C: .. ·H:! 
\Jason, (;eoll-(<". :!!l. I I 
:'\Jason, l.tll'\' R:rnclolph. !j!)2 11 

J\1 f/Hflr!J II.H•I/.5 T1. 1\f rlf 071, :, j(i 

\farrhews, Stanley. 1!11 
\faxw(')J. Jam('' :\ .. 'i2:. 
:\Ju\doo, \\'illiam (; .. liO:; 
McC:arran. l'al. liOI 
\I<C:rrrhv. Jo~cph R., II I 11, 17fi. 179 f. 

2 17. :117. ~l'i I. ·I HI . fi·l !I Tl 

\lcCJellan. Jollll !. .. .'i'l2 
.\frCo/111111 -,. /loan/ of FduratioTI. 1:12 
\fcC:orrr1ack. John \\'., lili:l 
,\lr(;uf/orh ,,_-,\fan-lam/, .'i·l f. )(IIi, t23 
,\fr(;raj71 v. J)augh•·rtv. 3·1!l 
\JcKinley, \\'illianr. 2:.3, fi(i!j 
\J cLean, John. 122 f. :, I 5 
:\fc:l'hce \\'iJiiarn N., 33·1 11 

McReyn,olcls, j;11nes C., 515, 519 
l\fereclirh George. 4H7 
Metropolitan problems, 63, (i20 (f 

Meyers, Frederic, 552 r1 

Michelson. Charles, 2fi5 
Miller, Alice l)uer, 661 " 
Miller, Byron S .. 62H" 
l\liller, S;unucl F., IH!:I 
l\1 in i mum wage Ia ws 

federal statute. :,77 If 

in states, 576 
Minton, Shennan. 51fi 
Jl.fissouri TJ. T!ollaTJrl, 41fi n 
Mitchell. _prncs. -1f>O 
li.Jitchell, srephcll. 204 



!\Ioney 
and credit, 532 If 
i 111 pori a nee of amount in circulation, 
:,:~2 

management by Federal Reserve, 
53:! ff 

value of, 531 
:\[onopolies 

(Sec :\nti-trust laws) 
:\!onroc llnctrinc, ·113, 635 
\!onrcw, James, IR·I 
J\!ontesquicu, naron Charles de, 76 f 
,\foorr 11. IJrmfJJr)'. 162 
,Hnn·hrad v. TifJaldo, 5i6 
\forJ:f-111, Gerald. 3fi6n 
\!organ, .J. P .. 5H 11 

,\[m·g"" v. U.S., ·li2 
\fnrgenthau, Hans .J., 6•11 n 
Monill :\ct. 60, 559 
\!orri~. Gouverneur, 39 f 
:\forse. \\'avne, 3R6 
:\!otor \'chide Carrier Act, 619 
\!uir, John, 600 
,\fulltT T'. (Jr-t•goll, 5!l2n 
:\!urphy, Frank, J.li, 515 
M)'t'I'S II. u.s., -Iii 

:":ational Aeronautics and Space Agency, 
fi2Ci 

National Association for the Advance­
ment of Colored People (NAACP), 
211 f. 231. 23R 

NAACP v. AlalJama, 150 f 
1\:ational Association of \fanufacturcrs, 

125. 230, 237, 555, 594 
l\'ational Citizens' Committee for 

Hoover Report, 3·15 11, 465 
National Committee for a Sane Nuclear 

Policy, 671 
National Committees, sec Political Par­

tics 
National conventions 

as an institution, 15 
balloting at, 29·1 f 
delq~atcs, credentials of, 292 

num her of, 285 f 
selection of, 285 

organization of, 291 f 
origin of, 285 
platform, adoption of, 292 f 

hearings on, 2·H 
"smoke-filled room," 296 
unit rule, 29·1 
Vice-presidential nomination, 297 If 

Index I 737 

National Education Association, 229 f 
National Farmers Union, 13, 230, 565, 

613, 616 
National Grange, 13, 230, 564 
National Industrial Recovery Act, 5·19 f 
National Labor Relations Act, 120, 

·131 II, 5-19 ff, 553, 555 
National Labor Relations Board, 463 
:>:ational Mediation Board, 461 
:"\ational Security Act, 640 
l\ational Security Council, 4-10. 610 (f 
l\ational Urban League, 2ll, 213 
l\aturalization, sec Citizenship and ;tliens 
Navy, Department of the, sec Depart-

ment of Defense 
Ncar v. Minnesota, 150 
Negroes, 185 IT, 227 

denial of ballot to, 200 f, 303 
status of, 1 Si f 
voting behavior of, 210 f, 257, 330 
(Sec also Civil Rights Act of 195i, 

Desegregation, Drcd Scott v. Sand­
ford, Equal Protection clause, Four­
teenth Amendment, Lincoln) 

Nehru, Jawaharlal, 636 
l\cuberger, Richard L., 602 
l\cwman, James R., 628 n 
Nineteenth Amendment, 53, 302 
Nixon. Richard M., 320 f, 351, 35711, 

663 
Norman I'. Baltimore & Olzio Railroad 

Co .. 519n 
Nominations, see Primaries, National 

cmn-cn t ions 
!\orris, George W., 382, 385, 6H 
l\orris-LaGuardia Act, 55·1 
North :\tlantic Treaty, ·115, 666 
North Atlantic Treaty Organization, 

(:'-: ATO), 638, 651 
1'\uclear energy, sec Atomic energy 
Nullification, 70 

O'Connor, Edwin, 270 
Office of Civil and Defense Mobilization, 

4-10 
Oil, 5·tl, 605 f 
Old Age and Survivors Insurance, 460, 

582 IT, 591 ff 
Old-age assistance, 580 ff, 592 
Olmstead t'. U.S., 167 
O'Neal, Edward A., 2·tl 
"Open Door" policy, 413, 415, 676 
Opinion of the ]mticcs (:>lew Hamp-

shire), 465 n 



I 

I 
I 
i 

738 I Index 

Paine, Thoma~. 3~1 11 

Palamountain, Joseph C., ·17~ 11, 57·1 11, 

fiO:! 11 

Pallw v. Cmmrrtirut. 1."..1 
Palmer, A. :'\fitchdl, 173. 17fi, 17'1 
Parker, John .J .• I H. ~00 . . ".J~ 
Parties, sec l'oliri<:ol !'artie' 
Patronage. 2fi7 tr, :lH~llf 

l'clrason, Jar:k \\'., ·IH'! 11 

Perkin~. FrarHe~. ·F>'I. 5!Ji 
/'rtrrs 11. 1/o/J!Jv, ·IH~ 

Pew. \Jr. and .\fr,. Jo"·ph. :s~r; 

Phillips, Wendell, iO. :!II 
Pind10t, GifFord, fi(JO f, fil·1 
Pittman, Key, 53H 
Plr·s.sy v. Ferguson, l!J21f, l'lfi, ~IJH, ~I"• 
"Pocket veto," 37H 
Political Partie~. 13 f. r.5, H2 tr, ~O'l. 

35fi If, 10fi f. 51-1 f. fili·l f 
aiicJ!;iance of voters to, 21H, 251 If 
definitions of, 2·1r. If, 272 
difference of. from prc,srarc J!;roup<. 

2·12 If 
functions of. H, 27·1 f 
history of, 21H If 
national commirrces of, 21i3 If 
new parties, 250 f 
organi7ation of. 2fifi If 
and patronage, 2fi7 f 
similarity between, 251 f 
third parties, 21i0 f 
(Sec also ConJ!;rcs~. Elcr t ions and cam­
paigns, l\:ational convenrions, Presi­
dent, Primaries, Voring) 

Politician 
a ttri hu tes needed hy, 310 If 
Lincoln as, 310 n 
as a speaker, 31R f 
tendency to fit "public image," 3IH 

Politics 

definition of, II f 
(Sec also Elections and campaigns, 
Political Parties, l'rcsirknt, Pressure 
Groups, Primaries, Voting) 

Polk, ]arne~ K .. 1IR, 121 
Poll tax, Err), 302 f 
Populists, 2fi0 f 
Pon of New York Arrtlwritv, li2 l' . 

ostoffice Department. ·1'ifi f 
l'osr mastcr·Cen era I, ·I:; 7. ·lfiH 
Presidcn t 

appoinrrncnrs hv. 32. •127 f. ·1fi7 
and cabinet, 137fT 
a~ cornrnandcr·in·chid. 11fi If 
a nrl Congress, -121 f, 421 If 

C'-r'< 111 ivr­
r·,cr rllin· 
eX<"C.IItiVf" 

agr<·r·nH·nt< rnadc hy. 
fun<rion of. il, ·13·1f1' 
ollu ,. of, ·I :1•1 If 

415 t 

exc-curiv(" ord,·r' j,,lll'd hv. 
fon·ign poli< \', "''l'"'"ihility for. 103. 

·II~ If. fill! II 
"l.irrlwn <ahirwr" of. II:.! fi·IO ff 
and :'\'ation.rl o..;,., 111 ;,, Collllcil. 
;" p;rrrv k.11lf'l, :--;:1. :Cri"•. ·l:.!ti If 
JHt·,.., tollfc·rr·ttcf'' of. 1:!-, 
and ... ,,g;llrit:rrion. llil f 
'!"'''' h dr.rlring for. II:.! 
and ""1"''1111' C:ourr. 111:1 
tr<·al\ rn;rking I". ·II I If 
\'1'10 fHJWI'r of. :1:.!, :-iO, :1-;"H 
war f'""'·r ,f, ·1:.!0 f • 

. I . I ·,,us J:'.;a-
tSt·r·al"' I· ' '''"'"';"u <arnp:rr,., ·• 

tiona) ron\c·ntion~. J>n·sidcutial nont-
ina 1 ion') 

I' 1 •·sir! <'Ill i ;rl no Ill i 11 a I ions 
avaiJal,iJirv. '""' •·pt of, 
primari<''· :!Hi If 
rf•norninarioll. ~!u; 

I Sec· a )so ;o..;:a r irma I 
l'n·~~rrrr· gn>~rps. I :1 f. 

rolu·sion of. :.!:1!1 

con \'<'n 1 ions) 
2:!2. 22l'llf 

<"~•·r tions. partir ipation in. :.!:l!i f 
inllrwnre on excnrtive lnauch. 237 

lc·gislarivc bran< h. 2:1-1 fT 
judi< ial bran< h. :.!:Is 
public opinion, 2:11; f 

lcad•·"hip and organi7ation of. 2·10 f 
partil's, dilfl'rcrue from, :!·121£ 
site of. 2:1~1 
spc·nrling- l>v. 21llf 

l'rirnaril's, 2i'i If 
"blanker" primarv. 2RO 
carnpaigninl!; in. 2H2 If 
dosed primary. 279 f 
cost of, 27fi 
cro.~s-filing-. 2HO 
open prirnarv. 2HO 
organ i 7a r iou's role in, 276 f. 2R3 f 
origins of. 27!i 
preferential. 2'10 
('rl'siden ria I. 2H7 ff 
"white prirnan." lfl9 f 

l'ril<ll('rt, c. Herman, fil2 . 
l'rivil<"ge agaiust sdf·incdrninatr011 • 

I fi7 If 
l'rocerlllral safeguards. 

I' rogress i ve pa' 1" 

of l~ll2. 121 f. 2 fi 0 f 
of 1 C)21. 12 I. :.!r;o 

of I!HH. 2ol 

I !>7 If, 170 f 



Prohibition party, 262 
l'roxmirc. \\'illiam. 311 n 
l'uhlic administration 

political aspects of, ·153 
l'ublic domain 

exploitation of. 601 f 
extent of, GOO 

Public lleal!h Service, 5i2 
Public Housing Administration, 5R8 
Pure Food and Drug :\ct, 573, 593 

Railroad Retirement Roard. ·161 
Railwav Brotherhoods, 230, ·161 71, 553 71 

R;uHiol.ph. Edmund. 2!1 
Rankin, .John E .. fil6 
Rate rC"gulation, 5·13 f 
Ravhun1, Sam. :lli!l 
Rf";d F.statc Confert'IH·e Board. 593 
RcTipro<al Trade :\~n'l'ments. sec Tariff 
Rt·c b ma 1 ion :\n. li I 0 
Reed. Thomas B .. ~5!1 

Re~iqration. sec \'clling 
Rl'~ula wry Commissions, ·lli2 f 

place of. in go\-crnmcntal structure, 
i5, ·136, ·152 

pressure groups, influence of, ·li31T 
Reli~ion 

freedom of worship. 12R. 1321T 
religious interests in politics, 226 
separation of d111rch and state, 131 f 
Virginia Statute for Religious Free-
dom, 131, IiR 

Republican form of government, 9 f, 
·I !1Ci 

Repu hi ican party 
ori~i n of. 250 
and preservation of Union, 251 
and "solid South," 215 f 
support for, 253 

Reserve Officers' Training Corps 
(ROTC). 651 

Resettlement Administration, 560 
Rl'uther. \\'alter. 2·11. 55fi 
Ribicolf. :\braham, 276 n 
Hire v. Elman~. 200 
Ri~sman, David. 331 
Right to counsel, 165 f 
Rivers 

dams on. 62, 611 IT 
and irrigation, 609 f 
pollution of, 608 
navigation on, 608 f 
(Sec also \Vater power, Tennessee Val­
ley Authority) 

Roberts, Owen J.. 124, 519 

Index I 

Robinson, Joseph T., 123, 515 
Rubinson-Patman Act, 545 
Rochi71 v. Ca/ifomia, 155 

739 

Rockefeller, Nelson A., 272, 276 71, 326 
Roosevelt, Franklin D., 72, 91, 198, 237, 

253 f, 260, 271, 312 fl, 318, 321, 32·1 f, 
·117, ·125 71, ·126, ·129, 430 71, 432, -135, 
·142f. 45871, 51071, 511, 529n, 54i, 
555 71, 579. 589, 592. 601 71, 6-15 71 

administrator, as, ·136, -139 f 
on hudgct-halancing, 318, 538 
on equal rights for Negroes, 198, 213 
"fireside chats" of, 319 
foreign policy of, 415, 417, 640, 642, 
665 f 

judicial appointments of, 512 f, 515 f 
legislative leadership of, 410 f 
money, ideas on. 538 
nomination of, 296 
patronage, control of, ·127 
quoted, 333, 5i6, 663 
and social security, 597 
and Supreme Court, 113, 120, 122 IT, 

521 
UN, plans for, -115 
war power, view of, 420 f 

Roosevelt, .James, 400 
Roosevelt, Theodore, 260, 554, 570, 614 

and anti-trust laws, 547 
on conservation of natural resources, 

600 
and judicial review, 121, 123 
and Negroes' status, 213 
in 1912 election, 292 
on presidency, 425 f 

Rossiter, Clinton, 433 
Rubino\\', I. l\f., 596 
Rural Electrification Administration, 

616 
Russell, Francis H., 659 
Russian Revolution, 173 
Rutledge, Wiley, 147 
Ryan, Thomas F., 291 

Sait, Edward 1\1., 247 f 
Sandburg, Carl, 661 
Sa71ta Clara County v. So. Pac. R.R. Co., 

108 n 
Schechter v. U.S., 450 n, 545 
Schenck u. U.S., 146 
Schlesinger, Arthur M., Jr., 436 
Schools 

federal aid proposals, 229, 679 f 
governed by local boards, 679 

Schwartz, Bernard, 470 



740 I lnde)f 

Seard1 and seizure, lfifi f 
Secret Sen•ice, 1'i . .'i, 'i/0 
Secur-ities and Exchange :\ct. ·131 "· r,-;.r; 
Sec uri 1 ies Exrha nge Cornrn i~'ion, Hi1, 

!jj!) 

Selective Service An. 1:11 "· f.">l 
Selec rive Service S)''""'· lfil 
Sclf-incrirrrinatiorr, privikge again''· 

I fi7 If 
Senate 

cloture rrrle of, :!ir., -10:! 
dehate in. 371 
filibrrslers in, 20!1, 371 If. ·101 f 
rural over-represerrtation irr, :1!17 
sdreclrrling of bill~ irr, :no 
"sen a tori a I nur rt<-~\·," :I!J I 
fSee al~o Congress) 

Separation of l'owc·r~ 
constitrrtional hasi~ of, 31 
as "dre~k~ ancl halanc.e~ ... 7!'1 If, 3·11 If 
definition of, 7·1 
federalism, difference from, 7:1 f 
parry responsibility, effect on, ·103 f 
politics of, H7 If 
reasons for, 7fi f 

Seventeenth Arnendnrent, H2. 30:! 
Sevcrrt II A mend rrren t. I 'i2, I 'ifi, 170 
Shattuck, I.ernuel. !J!lfi 
Shay!>' Rebellion, 2!> f, ·12 
Shelley v. Kraeuu:r, I 96 
Shepard, Alan B., Jr., G2G 
Silver, :;37 
Sixteenth Amendment, 'i:l, fiO, 121 
Sixth :\rrwndrnerrt, l'i2, l.'ifi, l'i!J If, 165, 

170 
Shi"""r 11. Ohlflhomn, I H!l f 
Sl""f!.hll'T·llnu.H' Cflsr.s, I HH 
Slavery, 29, 11, :,:1. 70 f. JH7, 2'i0 
-~·,n~th 11. A llwright, 200 
Srnrtlr Act, sec Alien Regi~tration :\ct 
Srnith, Adam, !i27 f, !J·IO, :;:;H 
Srnith, Alfred E., 27fi 11 

Social Security Act, 120, 373, •100, 579 IF 
grants-in-aid unde1·, 15!1, 'i7fi, !'J7H, 

5HO If 
health insurance, omitted from, 595 
mother's aid provided by, !JHO f 
old age and survivors insurance, 160, 

!JH2 If, !>91 IF 
old age assistance, .')HO If, 592 
uncmplovmcnt compensation, 159, 

!JR-1 If, 591 59·1 
·~O<!al!st part~, 2fi2 
Sonahst \\'orkers party, 2fi2 
Soi I conservation, 602 IF 
Soi I Conservation Service. 603 

Sourhea" ,.\,i:r TJ<·aty Organization 
ISE:\TO). ti:lH 11 

"SoiiiiH·rn \f:u11fc·qo." 212. :::?:::?7 1_ 
· · ,. · · r 1 - ,-., f U'i 4 '· S<l\ 11'1 nruu, 1> • 0, I 1,. '·' .. " " 

-1.~,, , .•• ,. , .. ,., r , .. ,_ r ,·1•1 ,,·r;.'J 11 • 66- r. ,, . ,_ ), ,,,_ . ,_,, . ) -. . 
liiO. lc"i"li f 

.Spa11·. c·,plur.olioll of. li~li f 

.Sp<·nc n, llt·rll('rl, r,~;i 

.SLt"l'll, fl;uuld F .. ~II, ~H!I f g 
SLit«·"· J :--,, ~~f. :,:..!, !"J.r,, ";c;, 1 H~l ff, ~J!!, 55 

aclioll ,J .... k .. d II\ Str('lt'llle court. 
!J.~f. Jill, 101, IOif. 110 

a pporl iorr n><'lll of Cong-n:ssion:d diS· 
I ric'' irr. :1•1.~ If 

11ndc-r :\rti< J,., of C:onfeckration. 2l IT 
COlli!,, 111:1 f. r,o",, !'>0!1 
earlv «lll,lilllliorr' of. :lti f. 1~7 
in fC"ckral "''tcm, ·l!lf. 71,107 
loyalrv to, lili f. li!l 
IIOII>irraring '"'''Ills of. ~7:; If 
political parlil'~ in, ~'iH, ~«i2. 21i.'ilf 
power~ of. ·1!1 f . .'iH If, 71, 107. 572 
pr"' cd11ral safl'gllards provided by, 

l'i7, llil, IIi'>. 171 
riglrr-to·work l:rws of. !J!i2 
"stales' riglrts," 7~. :!OH 
Ulll'IIIJl)O~ llll'lll !'0111pl'IIS;t[ ioll 

!'.H·I ff 

Jaws of, 

voting in, I !1!1 If, ~0!1, 302 IT 
welfare programs of, !iHO f 

Stearns Frank. ·J.I:! 
Steven~;"'· Adlai E., 2RH f. 297. !!OH IT, 

317, 31!1, 322. 3:13, .'i!i5 ''· fi06, 670 
Stewarr, Potter, !'.II, !ilR 
Stock Exc lrangl's 

lossc·s on, !>7·1 
regulation of. !'.7!i 

Stone, Harlan F .. 110, 137, 13911. ·1·1H f, 
512, !i15 f. 571 

Stouffer, s. A .• I i·l 11 

Stowe, J Jarriel Ikechl'r, 70 
Straud,:r 11• Jl'esf Vir·gir1ia, 191 
Strauss, I .cwis. li2!l 
Stringfellow. \Villiam. 30-111 
Supreme Cotrrt 

appellate fun~·rion of. !i02 IF 
judicial functron of, 7!i 
judicial review by. 93 If, !iOR f 
jurisdiction of. 91iff, II81f. 507ff 
justices, number of, 120, 123 f, 521 

selection of. SIO ff 
ten" re of. 121 • 516 ff 

opinions of. !i03 f, 51 9 
as umpire of federal system. lO·i CF, 

121 f 



Su t hedaml. George. ·15::! 
.\ll'ra/1 l'. Painter, 19::! f 
SH·ift z•. Tyson, ·1~8 11 

Taft, Robert A., 289, 292, 296 
Taft. \\'illiam H., 90, 113, 292. 5·17, 664 
Taft-Hartley Act, 91. ·151, 5·19, 551 If, 555 
Talwhashi r•. Fish &- Game Commi.'ISion, 

190, ::!0·1 
Taney, Roger H., 123, lSi, ·197 
'l'arilf. H. 70, 5·10, 667 f 

Congressional delegation of tariii-mak­
ing. 3·10 f 

(;cneral Agreement on Tarilfs and 
Trade, 6!i·l 

as party issue, 252 
policy since \\'orld \\'ar I, 6:">3 f 
Reciprocal Trade Agreements An, li5·1 

Taxes, ::!::!7, 310, ·1-16 If, ·150, ·155, 536, 
593, 61G 

amortilation acceleration, 5·12 
under Articles of Confederation, 2-1, 

·IH 
in federal system, ·19 f 
fiscal policy, instrument of. !\35 
gasoline taxes, 6::!0 
on imports and exports, ::!9, ·II 
income taxes. 53, GO 
oil depletion allowance, 511 
panoll taxes, 5G9, 5R2, 58!\ f, 5!10 f. 59·1 
state taxes. !i·l f. 59. lOG 

Tavlor, ~faxwell D., G52 
Tc;pot ])orne, 605 
Television 

as campaign technicpte, 31R f 
cost of. for political hro;~dcast. 3:?3 
and national conventions, 28·1, 286 
party machines, impact on, 271 
rq~ulation of, G::!3 If 

Temporary National Economic Commit­
tee (TNEC). 518 

Tennessee Valley Authority. 3·13, 382, 
157, ·161. 612, Gl5, 617, 62!1n 

Tenth Amendment, 3311, 51, 58, 127 ff 
Tr•:-:as fl. Jl'hite, 107 
Thin! parties 

difficulty of getting on ballot, 258 
history of, 260 f 

Thirteenth Amendment, 53, 188 
Thomas fl. Collins, 150, 177 
Tilden, Samucl J., 252. 255 
Townsend, Francis E., 593 
Townsend Plan, 593 
Tntax fl. Raich, 20·1 

Index I 741 

Truman, Harry S., 253, 257, 298, 328, 
·103 71, ·132 f, 435, 437, 4·12, 460, 465, 
-Iii, 605, 6-12 

campaign in 1948 of, 317, 321 
as commander-in-chief, 418 
on equal rights for Negroes, 214 
foreign policy of, 413, 415, 66·1 n 
on health insurance, 236 
as investigating committee d1airman, 

352 
and Korean War, 418, 422, 637, 649 
Loyalty order promulgated by, 480 
and MacArthur, 422, 6·19 
quoted. -1-13 
railroads, seiwre of, 91 f 
steel mills, seizure of, 421 
"Truman Doctrine" of, -113, 655 n, 666 
vetoes of, 555, 606, GIS 

Tumt·~· r•. Ohio, 162 
Twenty-first Amendment, 34 
Twenty-second Amendment, 430 
Twenty-third Amendment, 308 
Twining 1•. New jersey, 168 
Tyler, John, ·IH 

t 'ncmployment compensation, 535, 584 II 
l'nited Automobile Workers, 326, 551 
United Mine Workers, 230, 241 
t:nited Nations, 23, 18, 415, 118, 15·1, 

·159, 636, 639, 6·13 f, 65·1 f 
U.S. v. Aluminum Co. of America, 545 
U.S. 1•. Barenblatt, 353 
L-'.S. 11. Butler, 563, 591 11 

U.S. v. Classic, 199 
U.S. 11. C111'liss- Tl'right Export Corp .. 

413 
U.S. r•. Darby, 57 11, 579 
U.S. r•. E. I. DuPo11t de Nemom·s & Co., 

5·15 
U.S. r•. Standard Oil Co. of New jersey, 

5H 
U.S. r>. Trl'lrton Potteries Co., 545 
U.S. Chamber of Commerce, 125, 230 
United Steelworkers, 326, 551 
Unreasonable search and seizure, 166 f 
Urban renewal, 587 f 

Vamlenherg, Arthur H., 665 
Veterans Administration, ·156, 161, 572 
Veterans of Foreign 'Vars, 231 
Veto power, see President 
Vice President 

as presiding officer of Senate, 359 
nomination of, 297 ff, 4·1-1 
powerlessness of, ·12·1 
succession to presidency, H3 



742 I Index 

Vinson, Carl. fil!l 
Vinson, Frl'd \f., 1-17, 'dli 
Virginia Rc·"•lur iou, ti'l 
"Voice of :\run ica," (j H 
Voring 

ahsenl!-c hallor'. :IWi 
bailors, form of. :1111 
environmc·nral inll•wrH ,. on, :no 
1'\l'groes, rc·gistrarion l>y, I!IH, :!IJIJ f 
poll rax, 1'1!1. :HI:! f 
qnalifu:llion' for. :IIJ:! 
rc·gisrrarion for. :HJ:l f 
snllllrl"· in. THI 
vorc·r~.t. ruofi\T"'' of.:~:.!;...: 

\\'age and lrour Jaw. "''' J·air J.ahor 
Srandarch .-\< r 

\\'agrwr ,\cr. sc·e :>-:arional J.aiHor Rda-
1 ions :\ c r 

\\'agrwr, Rolwr r F .. 1:11 "· "•"• 1 
\\'all Srr·<"el, 2'il, 'ill"· 'i71 
\\':III:He, Jll'lll\' :\ .. :!til, :!'IH, ">lil 
\Valslr, llavirl ·1., :!'I 1 
\\'arrc·11, Earl II., 17'1. I'J:I. 2HO, :1".:1, 'il2. 

.'il'i f, .'iiH, "o:!O 
\\'aslringron, Booke-r T .. 21:1 
\\':1slringron. (;c·orgc·. :! I. :!:1. ::CJ, liH, HH 

at Consrirurional CoJIV(,JI!ion, :!!1, :lH 
on fac I ion,., ~~ J 

and fon·ig11 policy, -11:1 
011 pa 11 ic·s. 21'J 

\\'arer pown, ti07, Iii I II. lil'i f 
JJ'nthin, 11. r ·. \., ::.",0. :v.:l. "•" 1 
\Vclrsrn, llanid, lili. 71. 107, 2"•0 
\\'c·ir, J-:rnc·sr T .. :l21i 
JJ•,._,f Cofl\1 1/ntr·l Cn. 7'. l'on-i1h, "•7ti 11 

Jl'nl Vir_c.:i11irJ \/fltr· /ionrrl of /·;drlrfltio 11 

71. liflrt/f'/1(', l:ll 
\\'lr<"cler, Billion K .. 2'i 1, :l7'i 
\ \'h ig parr v. 2'i1J, 21i0 
\\'hire Ciri>ens' Councih. 212, 21-1 
\\'hire, Edward D., 51-1 11 

\Vhire, Horace. 31211 
White Honse Office, sec Executive Office 

of the President 
\\'hitehcad, Don, 571 rz 

11'/utnr·-.· ,._ r· :liforllirJ, 1·12. 1·16 
\\'loilll<'\, J<~lrn Jlav, :12ti 
\\'IJIJI,ol:n. C.lc:uln F., :>1 I 
ll'rr'!lf'T 1'. ('.\., 1-•2. ·17211 
\\'dn, llai\<'V \\' .. "•'IIi 
\\'ollianl', \fC'llll!'ll, ~'"•. 217 
\\'iiH.ic·. \\'cnd.-11. 2-"'!1, :llti, 32·1, 328 u, 

:-,:-,:-, rl 

\\'il,orl, ( .IJ;nJc, F .. :.!:~:.!. ti ... J:! 
\\'i)o.,oiJ, Janu· .... :~~~ 

\\'i"""· \\'"""'""'· :1111. :1:12 f. -129. ·139. 
11:!. "•17. t.'ll. filii. til:!. lil7. (j(i0 

Oil Ldlillf'l'" Jldf", lOS 
ron ( .ro11g1 I'"·, iII\,.,, ig;t I j \'C (UllCiiOil, 

~F,o 

C:rong••·"· J"'l"'"·" "I'I"';JJ;rnc-cs )Jcforc, 

I:!S 
nr• c ,,.g., ....... ion;tl ( nnllllittccs. :itiS 
:cud Jc·.og•w .. r -..:arion-.. -111. Gfi·l 
:11rd )'" 1 I\ I''')" '"'i loi IiI\'. 2!l:1 
l'''·,id•·JJti.d Jr-:odcl,hiJ' of, !lO. -110 f. 

1:!1 
prc·" cronfc·IC"IIII''· l"'gllll hy, -1:!8 

\\'inanr. '""" c; .. 17:1 
\\'i11< 11<'11. \\';di<T. "•71 " 
\\'irc· Ll)'J'illg. lti7 
ll'n/f 1'. (.'u/u71Ttlo, lfi7 
\\'o1nan "'f11;cgc·. :102 
\\'OIJIC'II·, c:llli'ri:cn 'l't'lllJ>Cran<"C Union. 

IJI)­

-·'I 
\\'orJ.., )' 1rogl<'" \d1nini,n:~rion. !Iii 
\\'o1ld Jlc·;olrlr Org;cni/;rlion, 63!} 

\\'1 ighr 1""'1"'"· li:.!:! 
\\'ri,ro 11 , 11<'111\' \f., fi IIi 

J'a/w.1 1,_ ( • .S., 11!1 
}'atr·, 7'. ( '.\ .. JlS. I 7:, 
J'ir/c Jl'o 1'. J/oj>hi11s, IHH, l!lO, 191. 197, 

20 1 " 
Young \\'onlcn's Christian :\ssociari011 • 

~~H 
}'ou11g_.,/o11'11 Shrl'i .J- Tul>t~ Co. v. Snu•-ycr, 

·I:! I 

7.ortlrh 1,_ (; /rl1l.HJII, 132 



' . 

r 

IN DIAN INST ITU TE OF ADVAN CED STU DY 

A c c. ''· 

T il'> ho"k w.,., 1 h lf•d f: •< n h,. llbr tr . 

fJ n tl · d,s t •· l is !l t t .trr.p<' •L It 1 <l • ·•· 

back w1 t h 1 . c. n · r rn h u f 1 " •l tt<· 

n f t!!'iU<'. tf n n rt• ('.\ll•·d <·a r l1 ,. r 

----,.------

', , .q ... '" ' ' I " II • :: 1 

1/{;;;{,~'1 !on ( C~'l and ~ f!eo1("!e /(la•H, I cf/;/) 
(For a n inte resting co mpa r ison , see the lower picture fac ing r age 647) 

\ I 



---

Tho1nas H. Eliot 

Tllo:\J:\s HoPKJ:'\so:--~ EuoT is Charles Na~ 
Prokssor of Constiuniona l Law and Pc 
tical Scie nce and Dean of the College 
Liberal Arts, \\ ashing ton U niversity. I 
ha · been lecturer on government at H< 
, ·ani and 1\LI.T. and Yisiting researdl P1 

fcssur at Prince ton. 

:\ nati\·e o r Cambridge, l\IassadlliS(~ t 
Dean E liot rccc iYed the cl eo-rees o( \.B. ar 

0 

LL.B. from Harvard, and pract iced Jaw 1 

Bufralo and Boston . His fourteen yea rs 1 

public life included service as Repre!:e 1 

t;ttivc in th e U .S. Congre s and a geuc- r; 

counsel of th e Social Security Board, n 
g ional director of the 'Vao·e and flour D 

0 c 1 
, ·is io n , and spec ial as istant to the · ' 
alllbassador to Great Britain. 

D ean E liot is the author of BAsiC R '-1': 

OF ORDER (Harco urt Brace, 1952) and :::c 
author with ·william 1 . Chambers an< 
I) L . . coVER!\ 
'-O >crt H . Salisbury oE Al\IERICAN 1 . 

'• 11.-.N' 'J". R ,. d p b/ fol· A J/0 ysz " ear 111 gs a11 ro ems · 
(Dodd, i\ feacl , 1959). 

$7 



Thoma s H. Eliot 's 

G VEI~NING AM RI A: 

I ) I () , , . \1 ()I . J I· IU I F \ I . " ( ) I) . I / 111 I ILU I { . 11 1 i I ( ' I I ll' : 

" I g rc ·.tth cnjo,n l rc: tdin g i t. l l j-, :t -.plrru l id ll ' \.ti Htllk . 11hich I kd 
((lltficl·nt ,,· ill c.tpll H' til l' illt v l <"~t .1nd c · rlllllr~i.r,lll nl ,fllcl c lll' . It i~ c lc.uh 
.rnd ,j,j cJ h '' ' ill t ' ll , ''It"(' " ltlltd. 1rrt c·rtt:tl-.. ,,·i tl Htlll .t.:c lling I()'' in .1 11 1.1' 

''' i rr c· lc ·\,Jitl dc ·t: rll .... . rnd l t' \ t·.t l, .1 rc·.rl lll.l'>l \' 1\ 11l tl w ,llhj n t. tudc rll ~ 
.,1Jo11lcf fr11cJ it :.JII l ' \.1 it i ll' :11rd ,111tfrc tll l:t l i \ t• illllotd ll< tiofl Itt the prnfl k 11 1 
.111d pl<H l' '> '> t ' '- nl . \ llll ' l ic :111 ll:tti•ttl :tl J..;" ' t' llltt ll' lll. .. 

1 , 1 () 1 ('\ , , n \ 1 . \ r · 1u < . F ' \ · . \ 1 , .. !{.., . 1 r ( n 11 , • .\ 1, u,. t · n i i • , . 1 " i 1 " : 
• 

" .. . :t \(' J \ fllll ' ( ( ':\:! . . . :1 trll i< ll lt ' IHHtk. i11 . \ ltlt ' li<.lll C cl\l'lllllH' JIL 
\\' Jill l' ll itt :1 \t'J\ illl l' l nlillg .ll td J(' :tcf :thl c· 1.1'-hictll H' llil c· lll.t inl.lining high 
:H :tcl l'l llic .., l.llrcl :11ck It :tJ..,. , -..lttt\1., t it <' Cjll :rl i t\ of :1 , l.,illftrl ,,·rir cr. " 

/' rofr'.\ .\01' I I C II.\IU> E. :'\ F. t . ..., l .\1>'1' . Cu/lllllln·fl { ' ni 1c' l'.lilr: 

" Titi -. i.., a rr ot: tl>l y c oltc'J'C'll l :rrtd di -..c t i~t ti ll : tl i 1 : .~ i1111 <HIIlc ri•n l In .\ 1ncr i· 
c :111 p o liri c :tl ill .., lil ttli oll-.. . It i-.. rl'll l'' ltill g I• > flllll . 1 1< ' \.l :11 fi ll«' "' sui>· 
.., r;,nti :tl :ll HI .., ct \\'e ll HTill c' tt. l·.n ·tt tit <" :lllllftl:ttl'lf l>i ltl iugr.tpll\ tll :tittl:till' 
Lit e c Ollthill :tLiort of di sc 1 illtirt :tri oll :trH I g ood ,,., iti 11 g c lt :11 :tc rc ·r i ... ric ul rit e 
ltoo k :t-. :r 1\' lt o k . l'r oks'>o r F li o r i-. 111 l tc <t tll g t:tllll:t! Cd." 

fJ ro f r'.uo r I) ,\ \' 11 > F ~-:I. I .. \ L \ .\i . { 11 i<l(' nil\' oj I I i .,r·o n .\111 . ·u · ril r·s Ill It is 
i It I U }( iII('/ i 0 II : 

.. I' lti -; h ook r. <c>g llii <:S the d yll:tJlli c Cjll:tlit y c,f: IJJCr ic:lll pol it it :tl pro · 
((S>C'i ;t JICI liiil S g oes IH' )'ctlld rit e ('lJ SlCJi ll :try iJis liltrliCJll :tl d l'-;c riptions :tnd 
:tn :rl\''>t ''i to c x :rntint· ftJJJCiiorts i11 :t \\·nrk :ICI:l\· ,,·orlcl .. . . . 

" l'roks-; cn Fliol is 110 c lmct pltil oso ph <'r. :11tcl tltcrl'ln rl' hi-; !too k d ocs 
11cJl s nr c ll ()r tlr<· L!lllJ'· lit· lt:r s :tllr:t ys IH'l' ll direr tly c otiCt'l'lll'd 11·irh politics 
ill ()IJ (' \\ ' ;t \' or :JJJOLJrcr. IJc · CJIIC l' S('J'\'C'cl :t\ :t IIJ!'Jllltc r of th e fcclcr:tl lltHI SC 
of RCjll 'l'St,·IIL:tli\'cs , :11rd 1\·ltil<· lrc lt :ts ir.r .l' t' <Ctlt )' t':trs ltct'll :t prokssc tr . 11 · 
lt as ;rc\'t·r lost toll< It \\'itlt pr:tc tical polrlr cs . .. 

''Th e :t lllltor lt:ts :1 g ood se ll s<: uf ll :trr:tti\'t' :tlld dr:llll :t :rnd :t sure 
to 11 clr i11 sclccti11g j11st the r ight t' \ 'C ill or p t· r·..,n n o r d oc lllll< 'lll to illu s tr~ l l' 

a g c ll <.: r :tl rille.'' 

DODD, MEAD & CO.M:p ANY, Inc. 
New York 16, New York 
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