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tional government done with genuine dis.
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experience in politics, law, and the legisla.
tive and executive branches of the Fedeyy)
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trayal of our government as the dynamic i
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Dean Eliot’s presentation is hol
thorough and original. He shows a conspic.
uous ability to take ideas and weave them
into the historical and institutional fabrics
of American government. He describes goy.
ernmental institutions in terms of their
formation by the political process and thejy
impact on the political process.

The author succeeds admirably in pre-
senting the important concepts about our
government in terms that the general reader

or student can readily comprchcnd. He

emphasizes the ever-present connection be-

tween political interests and conllicts and
the institutions and policies of gove
he insists on giving weight, in the study ol
poliu'cs, to both institutional factors and
0

group processes and the ﬁndmgs.fd‘ﬁ/bfhdv‘
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Editor’s Introduction

One of the central responsibilitics of professors of political sci-
cnce in this counuy is to give students an adequate survey course
on Amarican government and politics. This vesponsibility has
several dimensions, Fivse of all. the course is generally the entry
course for most students: that is, it s their introduction to the
discipline. At this point, therefore. a taste for political science is
cither encouraged or dulled. First impressions are obviously im-
portant merely because they come first. The student who has to
plod his weary wav through a dull and ponderous textbook s not
likely to continue his studies in the political science field. See-
ondly, the general American government course is important be-
ciuse what 1t contains ought to he part of the culture of every
American crtizen, whatever his profession or business or occupa-
tion or station in life may be. Our world has always been engaged
in an endless struggle with ignorance. and nowhere is ignorance
more dangerous than in the governmental field. An understanding
of the main clements of American government and politics s
essential for creative citizenship and cven for good neighborliness.
All studies show, for example, that there 1s a direct correlation
between education and tolerance. That is to say. educated people
consistently display greater tolerance than the uneducated for dif-
[erences, even for cccentricities, among their fellow men. The
educated are less prejudiced, more likely to judge men and insti-
tutions on their true merits, and more willing to stand by general
principles in concrete situations.

vii



viii / Editor’s Introduction

In a broader sense. however, the study of Nmmerican covernment
Is essential to the success of our democraric form of Soverninent.
since it 1s not only government for the people, hut also necessarils
by the people. Democratic govermment requives, by definition. the
active participation of very large numbers of people, and one can
hardly dispute the fact that infovmed participation is vy pret
crable to the uninformed vaviery, 'The American ethos s lwass
put a high value on cducation, and the serions stady of oy ern
ment and politics is a classic part of even the most mingn | pro
gram ol preparvation for the good Tife.

Finally, the quality of the basic testhook for the seneig] oy ey
course in American government and politics s especially i
portant because so many students take the courses Inomog i
tutions the cnvollments are apt to be very lnge indeed, and oo e
the students gather in unusually Tuge classes, the testho),
do double duty: it must not only inform, but also Inspire; g

st
1ist
explore ideas as well as desaribe Tactso i must tlk 1o he student
e
count of the sheer mumbers imvolved, to talk 1o his Professor, In

simply because he will novmally hivve small opporianity, o

a very real sense the dialectic is between the student and Ly e
book.

I think Professor Eliot's texthook measures up to these oy, ting
requirements of a basic text in the general Ninerican AOVernment
course. It is, for one thing, a wellwritten ook, Tt hias o Jively
style and moves along at a brisk pace. "The author has sood
sense of narrative and drama and a ste touch inosele ting just
the right event or person or dociment to illustiate 3 aencral yale.
In a very real sense the author is talking divectly 1o (he student,
and as in the case of all good talk, the hook constantly shifes from
one gear to another, from exposition to evaluation o, argument.
even to an occasional exhortation. For the author's comminment
to the moral foundations of democracy is very genuine. Above all,
from the literary point of view, this book was written for 4 specific
student audience and in the light of its specific needs.

Furthermore, Professor Elot is no closet philosopher, and there-
fore his hook does not smell of the lamp. He has always been
directly concerned with politics in one way or another. e once

served as a member of the federal House of Representatives, and
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Preface

After examinations are over, students soon forget dozens ol facts
for every one that they remember. A central task of the teacher
1s to give them the memorable facts and a great deal of other in-
formation which, though casily forgotten, serves as the basis of
theories and concepts that they may grasp firmly and retain, Tt is
essentially a process of selection. Lectures must be highly selec-
tive: textbooks can be less so. Yet the textbook cannot include
cverything. It must strike a balance between its minor function
ol scrving as a reference work, and its major role ol presenting
idcas backed up by solid and illustrative information. Which ideas
and which information are matters for the author to decide.

My own sclection has a multiple foundation. Tt is based, first.
on classroom experience: it offers concepts which undergraduates.
new to the subject, can understand and apply to new situations.
Sccond, while many of the factual examples are drawn f{rom
American political history, for numerous others I have turned to
relevant fragments of my own experience in government and
politics. 'T'he whole book, finally, has been written in the convie-
tion that before a person can be effectively committed to the fun-
damental principles of American democracy, he must subject
those principles and the strengths and weaknesses of our political
system to dispassionate analysis. Selection and emphasis in this
book are pointed toward that end.

When T went to college back in the 1920°s the typical textbook
merely described governmental institutions. Many modern poli-
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tical scientists, 1 contrast, focus primarily on what thes leu}‘\f'
to be the measurable political hehavior of croups of human he
ings. Both approaches, the Il.lslllllllull.'l.l .;m«l 'Iln' |;('||.l\llfl.l|. A
necessary for the understanding of politics. Nenther, .l;\ el 1'\
cnough. And T wonder whether both toccether e quite enonsh:
for if insttutions scem to lack flesh and blood. so do b 2roups
after they have been veduced 1o staristics, Individual caonduact a
person’s unforesceable folly or tunespected sicatness plavs a0 cen
tral part in politics too. Fhis hook is abour wha people do, not
only in organized private Aroups or as members of soverning
bodies, but also as unpredicial)le individuals with the personal
faults and virtues common o mankind,

How can the author of 4 ook that could be wiitten only be

in having heen vemed in a pohitically
awarc family, 1 cducation as L), student and teacher, and in
public lfe—adequatcely :l(klm\vl(-(lg(- his debis 1o all who have
helped to shape his thinking and his wiitten words? With yeluc-
tance he must again select and oy I
thank first the teachers who Jong 00

cause of his good fortunc -

would Like, thoush, 1o

mtoduced me 1o political
science, two youthlul tators nane WOV Ellon and (. . Fried-

rich. Nor should T overlook thin sreat reacher ol constitutional
law, the late T R, Powell. Foy opening the
to me I owe lifclong gratitude 16 Franges p
Wyzanski, Jr. And my bricel fling in aqiye
things which have been most tewanding.

gates of public service
akins and Charles |,
politics-—like the other
-would have been i

possil)lc without the active In('lp and cheerful conhidence of (the

lady to whom this book is dedicaredd.
I have learned much from hoth My students

and my collcagues
at Washington University. For (he former

I wrote out new Jee-
turned ito the first chap-

and encouy;
I thank William Oman, Edward |

blum. Later the whole m;umxrripl

tures three years ago, which somchoyw

ters of this book; for reading those Wing me to proceed

Webster and Victor Rosen-

“Was read by Julius Paul and
the proofs by Merle Fainsod, M Landau, Richard F. Ncu-

stadt, and Maurice Waters, | absolyve them and all others, of
any crrorg \\'lli(']]
[ am grateful for their discerning Criticism,.

course. of responsibility for it may contain. hug

With respect to illus-

trations, I owe a special debt (o Danic] R, Fitzpatrick and Genia
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Graves. Throughout the whole period of the book's preparation
I have profited immeasurably from the meticulous pencil and wise
advice of David Fellman.,
Tronas H. Foor
IWashington University
St Lowis, Missouri
February, 1900
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CHAPTER * * * * * *

Government and Politics

en have been walking on two legs. on this planet, for at
least a million vears. How they ived, during most of those
long ages, we do not know: but in the centuries known (o hastory,
the most extensive recorded experiment in human sclf-govern-
ment has been that of the United States of America. Other nations,
today and in carlier ages, have experimented with the idea of
individual freedom under law. Americans have learned much
from themn, especially from the principles ol government applied
in ancient Athens and notso-ancient England. But the American
adventure, infused with similar ideals, s clearly the greatest in
terms of the number of people aflected. the duration of the system,
the size ol the country, and the development of its wealth and
power.

It 1s indeed an experiment, an adventure. It alwavs has been.
We gained our independence less than two hundred years ago.
We stayed together, as a nation, only at the cost of 618,000 lives
lost in a fierce civil war, We grew to become a world power: and
now that we have achieved that status, the success of our experi-
ment may be. eventually, the lever which will swing the balance
m the rest of the world away from tyranny and toward freedom.
We are still being judged not on our might alone, but on how

3
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4 / Government and Politics

fully we succeed in bringing “the blessings of liberty™ to cvery
person in the country, and how well we build, on the foundation
of freedom, a social system wherein each individual can experience
the durable satisfactions of life.

Quoting our Constitution, Americans sometimes say that our
government exists to “provide for the common defense and pro-
mote the general welfare.” The same thing could be said, however,
about nearly every government that has ever existed. Why have
men instituted governments anywhere, if not for these purposes?
For that matter, if we value individual freedom as highly as we say
we do, why have any government at all? The very existence of
government means that we are not completely free to do exactly as
we like. Someone has authority over us. Ordinarily, we obey that
authority. Why?

There are many different notions as to why governments were
created in the first place. One theory is that carly men, living
fairly close together in, say, a fertile valley, soon found that they
had to protect their crops and themselves against marauders from
the rocky hills nearby. For the “common defense” they organized,
appointed leaders, decided on some rules of conduct, and agreed
to obey those leaders and those rules. Have you cver wondered
why the names of some cities end with “polis”’—Indianapolis, for
instance, or Minneapolis? Might there be a conncction between
such names and names ending in “burgh,” or “borough”—Pitts-
burgh, say, or Edinborough—or in “ton,” or “don”—Boston,
London? There might be, for in different ancient languages
“polis,” “burgh,” and “ton” meant essentially the same thing—a
fortress, or a fortified city. Here, then, is a shred of evidence to
support a conjecture that at least some governments of small city-
states were established in self-defense against foreign aggression.

Perhaps, however, there did not have to be any danger of
foreign attack. Perhaps the peril lay in human avarice closer to
home. One great English philosopher, Thomas Hobbes, found the
source of government in human depravity. It is normal, he sug-
gested, for every man to want what every other man has, and
hence for each person’s hand to be rajsed against his neighbor.

From this, Hobbes reasoned logically that men instituted

governments to establish order—“domestic tranquillity,” as our
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Constitution’s preamble puts it. Not community defense, but self-
protection, was the atm. Only the strongest, fiercest individuals
were able to protect themselves by their individual eflores; all the
others, therelore, were ready to give up some of their independ-
ence moorder o save their property or their lives. Henee they
established ¢overnments, without which, according to Hobbes,
man’s lite would be “solitary, poor, nasty. brutish, and short.”

Another Foglish philosopher, John Locke, who had great in-
fluence on the leaders of revolutionary America, was less pessi-
mistic about human nature than was Hobbes. He taught that even
without government there was a just unwritten “law of nature”
applicable equally to all people. Nevertheless, this “law of nature,”
establishing rights and wrongs, was not clearly understood or
fairly interpreted by every individual, nor could a weak person
unlawfully injured by a stronger one gain redress for his injury
by his own efforts. So, again, people agreed on some kind of
organized society, to the end that natural justice should prevail;
and the whole society then transferred or delegated its power to
imstitutions of government. In the theories of both Hobbes and
Locke, there was assumed to be an agreement among the people
of a community—a “social contract” or compact, under which
some authority was taken from ecach person and given to the
“state.”

Modern psychology has suggested other reasons for the estab-
lishment of government. The desire for power, like the sexual
urge, is a dominant factor in many individuals. A strong man
might organize a primitive community and set up a government
(with himself as the ruler) simply to satisfy his own ambition,
Conversely, many or most people, even those who say that they
love liberty, may be afraid to be free. Some psychologists believe
that cach of us, at times, longs for the complete prenatal security
of existence in our mother's womb; there, we had no freedom at
all but neither did we worry about anything. So, naturally, the
fearful many would gladly enough submit to the domination of
the more adventurous, power-hungry few.

Now all these are theories about why government ever came to
exist. The fact remains that the Europeans who settled in
America had, long since, been accustomed to the existence of
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government and took its existence for granted. The real question
before them was, what kind of a government? Their eventual
answer, after the United States had gained its independence
through war, gives meaning to our phrase about “a great experi-
ment.” For the government which they established was founded.
more explicitly than any in history since 100 s.c., on the principle
that the individual person is the most important thing in the world
and that the state and its government exist to serve him and sate
guard his “unalienable rights” to life, liberty, and the pursuic of
happiness.

Think for a moment how different this was from the conception
of the role of government shared by most nations in the cioht-
eenth century, and you will sec the justification for calline the
American effort an “adventure.” Our national republic was ¢stab-
lished when republics were philosophers’ dreams or historians’
memories. Most of the civilized world was ruled by kings or auto-
crats. The individual’s chief significance lay in his role of member
of the state, servant, if you will, of the government, rather (han
the other way around. For most of the world, “governiment by the
people” was a phrase with no practical meaning whatever, \nd
certainly no nation had cver sought to establish popular govern-
ment over a territory as grcat as that covered by our orjeinal
thirteen states. A self-governing republic, stretching from the Bay
of Fundy to the Sca Islands of Georgia—this was something new
on the face of the earth, and to make it succeed was one of the
most challenging adventures ever undertaken by man.

Reflect, too, on the situation in the world today. Therve are
many republics, or “constitutional monarchies,” which are almost
the same thing. These are free countries, where the people are
not ruled by despots. One of them, Great Britain, is still a power-
ful state; another, India, is a new and potentially great state. But
the majority of human beings do not live in these free societies.
In population, the largest country is China; in might, the only
present rival of the United States is the Soviet Union. Both China
and Russia are essentially tyrannies. In both the prevailing jde-
olf)gy is that the good of the state (however that may be deter-
mined) is the summum bonum, the highest valuc in life, and that

the ind.vidual is of secondary importance, his worth being assessed
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only in tcrms of the stte's advancement. No matter how pro-
foundlv we mav disacree with this ideologv, we have to recognize
that Chinaand the Sovier Union possess not only matenal power.,
but mfluence over the minds ot milhions of men. To counteract
that mught and that influence the tree world, in which the United
States s much the strongest country, has got to show not only
physical streneth, but success in the workines of s individual-
centered, democratic institutions, T the eves ol much of the
worldo o adeas of conernment e sull on trial their ultimate
validitv unproved, Our svstem is sl an experiment--and we are
proud to call 1 that. For, unlike the Communists, we do not exale
the state and punish aincsm ol the ralers. We believe that the
stiate exists tor us, nor we tor it and that all government. being a
human imsttution, iy necessarily imperfect. Alwavs it can and
must be anitcized, adapted. and improved. The adventure of a
[ree society is new not just when the government 1s established,
bhut every day thereatter: as long as it endures, it will always be
an experiment,

WHAT IS ""GOVERNMENT"'?

I covernments can vary so greatly from country to country,
what, then, do we mean l)}' '":_{U\(‘l'nllu‘lll“? lh‘i(‘”}'. "g()\'(‘l'lllll(‘lll"
is the set ol pudey (lor instance, constitutions, statutes, decrees)
which are entorceable in a given errtory, plus institutions (lor
example, regular clections, or Congress, or Pracsidium. or police
force)y throueh which those rules are made or by which they can
be entorced. The rules may and do vary widely both i their
extent and inthe way they are made. The institutions ditler, too.
Jut all covernments have hoth.

Al governments, oo, if they are to endure for any length ol
time, must have the power to compel obedience to the rules. Ulti-
mately, this power may be simply naked force. I the rulers have
all the arms, they may think that they need nothing more. But
men are men, even when they are armed. They can make the
power of the rulers complete: but so can they use their arms
against the rulers. Reliance on armed force alone is a two-edged
sword. In the French Revolution, for instance, whole companies
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of soldiers, well aware of the misery of their own parents and
brothers and sisters, promptly sided with the revolutionists. Over
any extended period of time, government nceds more than force.

Much of its power rests, instead, on the willingness of the great
majority of the people to obey its commands—not because they
like those commands, but because they think it proper to obey
them. This willingness does not imply fear of the state, but rather,
at one extreme, vehement pride in the state, and at the other, ree-
ognition of the fact that although government may be an un-
fortunate necessity, it is a necessity. Loyalty to the state, vaciferous
or grudging, is a vital part of the power without which govern-
ment cannot exist. The habit of loyalty takes a firmer hold over
a period of time as generations come to venerate the symbols of
government. In the British Commonwealth of Nations, the crown
is such a symbol. Respect is shown to the Queen not because of her
personal qualities (highly respectable though they may be), hut be-
cause in her royal capacity she represents an idea of a state, of a
kind of government, of a social community. which generations of
men of British stock have held dear. In America, perhaps the near-
est equivalent to the symbol of the crown is the stars and stripes:
“I pledge allegiance to the flag . . ." Familiar words, repeated
by rote. Yet sometime, after months in a foreign desert, you may
come to a seaport, still far from home. There in the harbor, unex.
pectedly, you will see a ship flying the American flag—and to your
surprise a thrill will run down your spine.

Such a symbol connotes something morc than government, |y is
a reminder of your homeland, and this, t00, SUTS your emotjoy,
There is considerable evidence that the Russians lought so bmvcly
and successfully in World War II not because of devotion (¢ 140
totalitarian state or to Stalin, but out of devotion to “Mothey Rus-
sia,” their beleaguered homeland. The “national hymn” (f many
a country is devoted chiefly to its physical aspects and its nagyrq]
beauty. The British and American anthems, of course, center on
symbols—“God Save the Queen” and “The Star-Spangled Ban.
ner”; yet remember that of America we also sing “Oh beautiful
for spacious skies, for amber waves of grain” and “I love thy rocks
and rills, thy woods and templed hills.”

Governmental power in the United States has always more ob-
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Viowsly rested on popular willingness to accept it and emotional
attachment 1o the svinbols of the state than on barve force. For any
sovernment to be stable and lasting. such voluntary acceptance
must he tuly widespread. If the rules or rulers avouse the vio-
lent opposition of even a sizeable minority of the people, the
whole covernmental structure may topple. ‘This is true in a society
based on cconomic or soctal classes—witness, again, the IFrench
Revolution, 1t can be true. too, in a large country like the United
States, where the cconomy, customs, and traditions of one section
have differed sharply from those of another section. Ordinarily,
rulers feel that it is their job to keep the country whole.! They are
committed (o prevent the dismemberment of the state. It as hap-
pened in 1861, such dismemberment is seriously attempted. they
will ficht to prevent it But where the tradition is one of limited
sovernment, with a refusal to alority the state, the rulers will con-
stantly try to avoid taking steps that would lead to disruption and
dismemberment. he maintenance of national unity, of a broad
base of popular approval or acceptance, is a constant concern of
every responsible ruler,

T'his does not imply that for a nation to stay united, all of the
people have to agree about cverything. Far from it. But there does
have to be a general, substantial acceptance of the fundamentals
of government and social organization. This acceptance may be
brought about by inertia, tmidity, indoctrination, self-interest, or
logical analysis—whatever the means used, the important thing is
the existence of a consensus on basic ideas and institutions. In
Communist lands, the consensus may be a general acceptance of
Communist doctrine and the exaltation of the state. In the United
States, the needed consensus is found in the acceptance of the Con-
stitution and the readiness to debate issues and abide by the ma-
jority’s decision. This might be stated in another way: the
Amecrican political consensus is the generally shared belief in op-
crating through a republican form of government.

L A possible exception to this may be President Buchanan, who was unwilling
to usc force even when the southern states scceded from the Unijon For an exam-
ple of how most rulers feel, however, recall the cloquent s(atcn.lent of fO.m‘cr
.British Prime Minister Winston Churchill: “I did not become Hig Majesty's first min-
ister in order to preside over the liquidation of the British limpi‘r]c
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A DEMOCRATIC REPUBLIC

Democracy has come to have many meanings, but for our pur-
poses the best one is found in the origin of the word itself. 'The
word came into our language as a derivative of an ancient Greek
phrase Demos Krateo—which mcans, simply, “let the people
rule.” Democracy can exist without a republic; old-time city-states
in Greece, and small New England towns, are often cited as ex-
amples of real democracy, because there the citizens “ruled™ di-
rectly through decisions at meetings where cevery citizen could
vote. In a large country, however, it would be difhcult for de-
mocracy to exist—for the people to rule—except through a repre-
senlative system. This is the essence of a republic: a republican
form of government is one in which the ultimate power is said 1o
be held by all the citizens of the republic, but they can exercise it
only through a few people whom they choose, periodically, as their
rulers.

In a democracy, people make decisions by voting. At a town
meeting, for instance, they vote whether to raise the tax rate or
build a new town hall or have the town collect the garbage. When
they have a republican form of government, they vote for some-
one else—an alderman, a senator, a governor, a president—to make
these and other govcrnmenlal decisions for them. They elect these
officials for a definite term, a period of time fixed in advance by
law. After an official’s term ends, the voters can, if they wish, clect
someone else. Thus even in a republic, where they do not rule di-
rectly, the pcople have a continuing influence on the decision-
making process, for the mcn who actually make the decisions ae
answerable to them on the next election day.

The people could participate in elections every month and still
not have democracy unless those clections provided them with the
opportunity of a free choice between alternatives. Totalitarian
states have held “elections,” but they have not achieved democ-
racy, because in elections in Mussolini’s Italy, Hitler's Germany,
or the Soviet Union the voters were not free and had no real
choice. They were not free to discuss the issues, to criticize their
rulers, or to urge policies frowned on by the tyrants. Often they
were not even free to hear both sides: the punishment for listening
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to "underground™ o foreign broadeasts evitical of the regime
could be as savage as the punishment tor speaking out. So when
they started for the polling booths on election dav, few of these
people were cquipped to make an intelligent choice. And when
they got there, there was no choice which they could make, intelli-
gently or stupidly, for the only names on the ballot were those ap-
proved by their tulers®

Fasential to demaocracy, then, ave the vight freely to eriticize and
listen to criticism, and the vight, through clection contests, to ey
to replace the ralers: This implies. in democracy, a definite value
in discussion. dissent. and conttoversy, in peaceful strugele cul-
minating periodically in victory or defeat at the polls. Democeracy,
indecd. cannot exist without politics--and it is to the polities of de-
mocracy that we now turn,

WHAT IS ""POLITICS''?

If you look up the word in an abrideed dictionary, vou may
learn that “polities™ is “the art of government,” and be none the
wiser. Il you ask a sophisticated Triend. he may answer that poli-
tics 1s what ambitious, unprincipled men do to gain oflice. a game
in which the stakes are power and prestige and the weapons are
the bribe, the false promise. and the shabby compromise. This
tells you something, at least, but is it adequate? You might just
as well define boxing as legalized mavhem in which one man tries
to disable his opponent by kidney punches and blows below the
helt. Boxing can be a dirty business and so can politics. but to de-
fine either of them solelv in terms of their occastonal rottenness
is thoroughly misleading. Tt might be equally misleading to define
boxing as “a character-building sport™ or politics as “the noblest
ol the professions, public service.” In speaking of politics. now,
let us try to avoid these preconceived “value judgments,” good
_3’;()7!»1'7)'_;(; fool the world into thinking that they have great popular support.,
dictators sometimes give the people a “choice.” permitting them to vote “No™ as an
indication of their dislike of the rulers or their policies. Then it is announced that
hardly anvone voted “No.” This is meaningless: most voters would be atraid to vote
“No,” for fear that they would be identified and punished. If many are brave
enough to vote "No,” the dictators’ minions count the votes and can announce to-

tally false results without anvone's being able to protest. And in any event, the bal-
lot presents no real alternatives to the voter, for there is no opposition candidate.
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and bad. Instead of using such words as “unprincipled,” “shabby.”
or “noblest,” let us try to develop a working definition that will
describe politics as a process and that will apply whether politi-
cians are good, bad, or indifferent.

Politics is an individual’s or a group's effort to gain and cxert
influence, or to obtain and exercise power in the administration of
government and the making of public policy, for their material ad-
vantage or for ends which they deem ideal. Note the references to
government and public policy. People often speak of “politics™ in
the affairs of a fraternity, a college faculty, or a corporation, and
indeed in all of those there are sometimes struggles for place or
prestige or particular programs; but we are defining politics in
terms of governmental power. Note, too, that the definition im-
plies conflict and controversy. In any government c¢ffective enough
to be worth studying there is bound to be a struggle to control its
offices or direct its policies.

Now, having defined politics, how should we study it? What,
if anything, is the central factor of politics, upon which we should
focus our attention? Perhaps it is the individual, the politician or
the voter. A typical history book, half a century ago, described
American politics almost entirely in terms of a comparatively few
political leaders. Elections were between Clay and Jackson, or
Hayes and Tilden, or Bryan and McKinley, and the winner got his
picture in the book. Like the contests for office, major policics
were often described as individual creations, and controversics
over them as duels between particular statesmen. Recently there
h.as been a reaction against this kind of political history, this no-
Flo.n that political decisions are the products of personalities. Yet
1t 1s not irrelevant to consider the impact of an individual person’s
character, leadership, foibles, and ideas. The student of politics
}Vhf) emphasizes the individual’s role can cite many examples of
1ts importance. Here are a few illustrative explanations of political
behavior at various levels:

A President of the United States says to his secretary: “I want
Fhat banking bill to pass, and I know that my addressing Congress
10 person is more effective than just sending up a written message
about it; but I've had the flu and I just can’t go up there and
make a speech this week.”
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Adegislator tells his assistant: T don’t like the banking bill and
I 'don’t believe many people back home like it, but I'm going to
vote for 1t because Congressman Joe Black asked me to as a favor
to him. Joe Black is my best friend in the House.”

A humble male voter remarks apologetically to a candidate for
ofice: "Oh, Mr. Fdwards, vou're a fine man. Wish 1 could vote
tor vou. But T can’'t. Mr. Hurlev, he got my old man a job, twenty
vears ago, so I eotta vote for M. Hurlev.”

Asophisticated female voter speaks heatedly of a candidate for
ofhce: Tl certainly never vote for that man! 1 can’t bear him! 1
saw him on television and he was kissing a baby!” (We might
pause here o sympathize with the unfortunate politician. When
someone thrusts a baby into his arms, what is he supposed to do—
drop 1t7)

All these examples shed some licht on the meaning of a typi-
cally pithy comment once made by Calvin Coolidge: “Politics is
people. Tt is personal, it is individual, and nothing more.” Except
for the last three words, this is a statement worth remembering—
especially if, like My, Coolidge, you embark on a political carcer.

Another starting point in the study of politics is the assumption
that politics is essentially a conflict of interests, and that “interests’”
are usually ideas or goals held in common by groups of people.
Farmers, let us assume, want higher prices for their products; with
this goal held in common on the farms, there is a farming “in-
terest.” Worthy people disgusted by a corrupt city government
might constitute a “reform” or “clean government” interest. Al-
ways people want to get, keep, or discard something; when they
can achieve their desire through gm'cmmcnml action, they have a
political “interest.”

The concept of “conflict of interests™ is illustrated most clearly
when the struggle is between or among organizations. The “farm-
ing interest,” for instance, may be relatively unimportant in poli-
tics save as it is represented by formally organized groups—the
American Farm Bureau Federation, for example, or the National
Grange, or the National Farmers Union. The kinds of organiza-
tions upon which the student of politics should concentrate are
two: the “pressure group,” which in the United States primarily
seeks to influence public policy, and the “political party,” which
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gcneral election,
vention.

The student of politics,

then, must consider how individual
people act and react, mu

st become fully aware of the perpetual
clash of interests and org

anized group conflict, and must realize
that political behavior is considerably limited or shaped by nsti-
tutions.

3 -y e “O11-
but a majority of the votes i your party’s €o

The student of politics is, of course, a student of government
also, for politics and government are inextricably intertwined. As
we proceed to examine the way in which the United States is gov-
erned, we will continually be asking the political questions: why
is it governed this way or that, what causes Congress to behave the
way it does, how far can the President go in committing the coun-
try to a particular course in world affairs? We will take up, for in-
stance, the framing of the Constitution, the ideas of federalism
and the separation of powers, the functioning of the three
branches of government, and the making of domestic and forcign
policy—and in each case, we will not merely recount the decisions
which were made and the action which followed, hut w

: . nd th \ ¢ will also
investigate the politics inherent in such public decision-m

! aking
and governmental action. For government, especially in a d
racy, is a vibrant thing, a dynamic

Cmoc-
of us play a continuing part.

process, and in that process all
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THIE UNITED STATES



CHAPTER 2 * * * * * *

T he Fundamental Charter

he Constitution of the United States is the foundation stone

of the Republic. It establishes the instruments of government;
it grants power and authority to the national government; and it
also limits the power and authority of both the national and state
governments. When it was first written, in 1787, it did not do all
these things, for it was then merely words written on paper, just
a suggestion to be considered by the people of the original thirteen
states. But the people did consider it. Through special state con-
ventions they formally “ratified” or accepted it. Even though some
of the framers of the Constitution did not feel confident that it
would endure, the people continued to accept it as the years went
by, and so the authority of the government which it established
constantly increased.

Read the Constitution. Examine it carefully. You will see that
as originally proposed and ratified, it consisted of seven major di-
visions or “articles.” It establishes the instruments of national gov-
ernment—the Congress, the presidency, and the Supreme Court—
in the first three articles. It grants power in several places, but es-
pecially in Article I, section 8, wherein many powers of Congress
are specifically set forth. And it expressly limits governmental
power, both in that section and elsewhere in the document. A

19
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whole set of further limitations were promptly added by the adop-
tion of the so-called “Bill of Rights,” the first ten amendments.
Since 1791, it has been formally altered, by amendment, only
thirteen times. The framers had built better than they knew. Whao
among them seriously expected that their work would stand so
little changed nearly two centuries later?

THE NEED FOR A CONSTITUTION
A National Government

In a free society, no constitution is likely to work, or to endure,
unless its basic provisions are compatible with the fundamental
beliefs of the people about government and unless the major in-
terests of the country have a chance to gain their ends within the
constitutional framework. The people of the United States ac-
cepted our Constitution because it met the demand for a true na-
tional government without sacrificing the principles of popular
rule and individual freedom. The Constitution has lasted because
it continues to meet that central demand, safeguard thosc basic
principles, and provide opportunity for the major interests within
the country. The one occasion when its survival was imperilled
was the Civil War, which broke out when southern leaders be-
came convinced that because they had lost control of the national
government, there was no opportunity or security for the slave-
holding interest under the Constitution.

The first belief basic to the Constitution in 1787 and today is
the need for a national government. We did not have onc until
1788, when the Constitution was ratified: yet we celebrate July 4,
1776, as the birthday of our country, and Lincoln referred to 1776
as the year in which “our forefathers brought forth upon this con-
tinent a new nation. . . .” It is true that our American Revolu-
tion, our war for independence, was a prerequisitc to our
becoming a nation. It is also true, however, that the Declaration of
Independence itself spoke not in terms of national independence
but of the separate independence of the thirteen former colonies of
Great Britain: these, it said, “are, and of Right ought to be Free

and Independent States.”

For the running of the war, the revolutionary colonies generally
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accepted the authoriny and sought the Teadership of a “Continental
Congress,”™ which Later was entitled the Congress of the United
States. To win on the battlefield, the people of the thirteen new
states realized that they had 1o work toeether: and in 1777, the
Congress sought (o make its own authority legitimate and to per-
petuate the wartime cooperation among the states. It proposed a
national charter called the Arvticles of Contederation, which finally
became operative in 1781,

The Articles of Confederation, as we shall see. did not establish
an-cllective national government: but their adoption reflected a
hasic awareness of the need for some form of union. Individual
states had won imdependence, true cnough, vet the men who had
won it for them had been fichting in the armies of the “United
States.” They had made national existence possible: and ina world
peopled by predatory foreijon powers, national existence was de-
sitable, for no state by itself could long feel secure. When the Ar-
tcles failed 1o meet the need, nationally minded men cathered
together 1o consider how 1o strengthen the bonds of union and
make safe the independence which had been so hardly won. 'They
met privately ac Me Vernon, Georee Washington's home, in 1785,
and in a convention ag Annapolis, Marvland, in 1786: and finally
heeding their demands, the feeble Congress called for a conven-
tion to be held at Philadelphia in 1787, “for the sole and exXpress
purpose of revising the Articles of Confederation.” At Philadel-
phia the delegates, instead of revising the Arucles, cast them aside
and drew up a wholly new charter, the Constitution of the United
States. T'hey shaped a true national government, and the approval
ol the people gave it life.

A Pcoplc‘s Government

Although the trumpet call of the Declaration of Independence
had not announced the birth of a recognizable nation, at least it
had heralded its coming. And it did more than that. It expressed
fundamental ideas about government—ideas which profoundly in-
fluenced the eventual shaping of our national institutions.
‘Thomas Jefferson, its chicf author, was a young man of unusual
versatility and wide learning: and his colleagues. though perhaps
less brilliant, generally shared the philosophy which he expressed.
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That philosophy held that “all men are created cqual, that they
are endowed by their Creator with certain unalicnable Rights,
that among these are Life, Liberty, and the pursuit of Happiness.
—That to secure these rights, Governments are instituted among
Men, deriving their just powers from the consent of the governed.”
This, as we saw in Chapter 1, is an echo of the teaching of John
Locke. It places the source of government in the people, cach ol
whom has certain “rights” which are inherent in his very ex
istence: he cannot give them away even if he wants to. The Decla-
ration of Independence goes on to say that when a sovernment
fails ““to secure these rights”—that is, to protect them and make
them safe—the people can properly abolish it and form a new cov-
ernment. Essentially, then, the Declaration of Independence s a
democratic document. It assumes that government is created by
Fhe people and must be responsible to the people, who can change
lF when it fails to accomplish the purpose for which it was estab-
lished. Thus the spokesmen for the rcvnlulionary colonies, the
potential leaders of the future nation, bhecame committed 1o the
fundamental principle of popular rule—government of and for

and by the people. Any new Constitution would have to be
founded on that principle.

A True Union of States

xf‘xlthough none of the great nations of the world posscssed
Written constitutions when our Constitution was drafted, the idea
of formalizing the structure of government, the grant of power.
and the limitations on its exercise in a written charter was not

Stl.an .e v 1 ) 1 1
Ow ol to the new AII]CIIC&I]S. Fach of the l]lll‘lC(fl] states had 1ts
. pl 1 ]l ]] Sta 2 re le]liliill' t\ll]] ll‘(.

three basjc . .
Whas SIC characteristics of such charters—establish, grant, limit.
wa .
constit t's completely unfamiliar, however, was the idea of such a
uti . ‘
on for a union of states, for in 1787 (here was not, and

never had ‘ ’
‘ords “ been., any true government of the whole country. T'he
words “the United States of Ame

the tll}rteen Stparate states in the
ence from Great Britain

did the phrase mean;
mental “Instrument,”

rica” had expressed the unity ol
common cffort to win independ-
After the Revolution was won, what
It referred to states; it included a govern-
a mational Congress, which, however, had
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no real power or authority: it contained a reminder ol past tri-
umph and a hope for future unity. Today the phrase “United
Nattons™ has a somewhat similar impact. although it vefers to
cizhiv-two “member states” instead of thirteen. But just as there
is no true TUnited Natons Government™ todav, so there was no
true “United States Government™ in 1787,

Who was the first President of the United States? George Wash-
igtonz Well althoueh there s some lingering historical dispute
about this, it appears that the first person properly and otheially
to sign himsell as “President of the United States™ was a gentle-
man named John Hansen, in the vear 17810 He was the presiding
ofhcer of the United States Congress, the feeble “instrument of
national government”™ which existed in the vears immediately
priorto the Constitution. Because that Congress was not a govern-
ment in the thue sense--because, in those vears, there was no real
government of the United States—-Mr. Hansen's position was ot
no great significance and his name is generally forgotten.

From 1776, when independence was declared, until 1783, when
the Constitution came into effect. government in the United States
was state and local government, operating differently in cach
state. The Articles of Confederation of 1781 did formally establish
a Coneress and purported to give it sOmMe powers, chiefly the power
to conduct foreign affairs. But as a charter of national govern-
ment the Articles of Confederation had fatal weaknesses. Fach
state, reeardless of s population. had one vote in the Congress.
Major legislation could be adopted only by more than mere ma-
jorities, and the Articles of Confederation themselves could not be
changed except by a unanimous vote. In these vespects, the Ar-
ticles of Confederation sounded more like a charter for a league
than a national constitution. Most important of all, the Congress
did not have the power to compel individual people to obey its
laws. For instance, it could, and did. make a treaty with Fngland.
During the Revolution a number of  pro-British  American
“Tories™ had fled from heir homes, taking ship to Halifax or
Fngland. l"r('qncm]y their houses had been taken over and oc-
cupied, free of charge, by Americans. After the war, the treaty
with Fngland declared that these American “squatters” should
cither turn the houses back to their vightful owners or pay a
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reasonable price for them. This the United States of America,
through its Congress, solemnly agreed to. But the United States
of America had no way to make the squatters either vacate or pay
up. The national Congress which agreed to the treaty had ncither
force nor authority at its command. It could only ask the individ-
ual states—which did have force and authority—to sce that the
provisions of the treaty were carried out. When the states refused,
the squatters stayed.

Just as it could not enforce a treaty, so the so-called national
government had no actual power to raise an army or navy and
obtain the money needed to maintain them. No young American
of the 1780’s awaited a letter from the nation’s capital, beginning
with the word “Greetings.” No older American struggled with
the intricacies of filling out a federal income tax form. The gov-
¢rmment under the Articles of Confederation neither drafted any-
body nor taxed anybody. Although authorized to maintain an
army and navy, it could do so only if it had money—and for (his it
had to depend on the highly uncertain generosity of the statcs.

There were many Americans who were not disturbed by this
lack of a rea] national government, and some who were opposed
to creating one., Deeply imbedded in our political traditions is a
belief ip “grass roots”’ government—rule of, for, and by the people
ofa particular locality. In the Revolution, men had fought against

eing ryled by faraway foreigners. Now would they wish to be
ruled from some faraway spot, by largely unknown pcople? To

€ sure, one of their neighbors might have a voice in the distant
8Overnment, Certainly, the nation’s capital would be on the
Western shore of the Atlantic instead of the eastern. But even so,
Strangers would control the government, and they would make
t e.ir decisions at a place almost as inaccessible as L.ondon. For

Uadelphi, (the capital under the Articles of Confederation)
Wasa good tyyg weeks’ journey from Georgia, by horse and by siage-
C0ach; apq there were no telegraphs or telephones with which to
close the gap.
the :e‘:fferrthleless, by 1787 many of the most respected citiz@.]s in
govemma States had concluded t_hat there must be a' real nauon.al
teen o ent. Otherwise, they believed, the people pf the the thir-

ates were doomed to poverty and armed strife. All govern-
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ment, they feared, would fall into disrepute, and cither tyrants
would scize the reins or the individual states, one by one, would
he gobbled up by Fngland, France, or Spain. These dark fore-
bodings were not the nightmares of the faint-hearted: there was
considerable basts for them. In the 17807, interstate strife actually
grew mto small wars. Connecticut settlers in the Wyoming Valley
in Pennsyhvania tought bloody battles with Pennsylvania troops.
Maryland fishermen shot it out with Virginia fishermen over their
rival “rights™ to the fauna off the mouth of Chesapeake Bay.
(They still do, occasionally!y States conducted “trade wars” against
cach other, forbidding the importation of cggs or saddles or tin-
ware from one state into another; these were peaceable, but the
irritations which they caused could easily lead to shooting.

The restrictions on trade had a serious economic consequence.
The state borders were becoming barriers acainst commerce, and
the man with goods to sell was thereby cut oftf from a potential
market. This had the effect of stilling enterprise, because it made
business success increasingly diflicult. And business enterprise was
desperately needed. for the long years of war had left the country
depleted. "The middle 1780, indeed. were a period of serious
cconomic depression. Individual states dealt with this depression
in different ways, none of them satisfactory. In Rhode Island and
North Carolina the impoverished debtors elected a majority of
the legislature, which promptly wried to help the debtors at the
expense of their creditors. The government of Rhode Island is-
sued a vast amount of “paper money” and insisted that this paper,
though actually worthless, be accepted by the creditors in pay-
ment of debts. Meanwhile, Massachusetts took the opposite
course, sticking to “hard money” and refusing to inflate the cur-
rency. So while the substantial financiers suffered in Rhode Island,
the poor farmers became desperate in Massachusetts. Unable to
meet their mortgage payments, a number of them in the Connecti-
cut Valley took up arms, apparently to keep their farms from
being seized by their creditors. They surrounded the courthouse
in Norlhampton, where many of the mortgages were filed, and,
growing more desperate when opposed, tried to storm the arsenal
at Springfield. They kept up a dwindling guerilla warfare with
the state militia for several months in 1786-1787. This was ““Shays’
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Rebellion,” named for its leader. Danicl Shays is pictured by some
historians as a brave though unwise man who expressed the Amert.
can idea of “do it yourself” by taking up arms to protcct his home
and family. Indeed, there is today a fine highway in Massachusetts
named for him. But in 1787, the lawless violence ol “Shavs
Rebellion” sent a chill down the spincs of many Americans of
substance. To them it seemed a warning of what was to come
civil war, anarchy, and the seizure of property from those who
possessed it by those who had none.

While internal strife mounted and more threatened, the forcien
affairs of the country deteriorated. Men who had fought and
suffered for independence could not take a cheerful view of the
growing weakness of the United States. Georgia asked in vain for
more military protection against the Indians harassing her west
ern settlers. Ignoring the so-called “national government,” Spain
closed the mouth of the Mississippi, and the British refused 1o
send a minister to the United States because, as they explained,
they did not know whether to send one minister or thirteen.
American shipping, unprotccted by any adequate national navy.
was an easy prey to seizure by the British and French and the dep-
redations of the Barbary pirates. The breakdown of mternational
trade added to the economic woes of the country. In some quar-
ters, indeed, there was talk that particular states would fare hetter
if they severed themselves from the United States and formed
commercial and political attachments elsewhere. Although such
talk was exaggerated, it was symptomatic. The disease of disunity
Was making disastrous progress.

THE FRAMING OF THE CONSTITUTION

It was under these conditions, and with these fears, that (e
framers of (he Constitution convened in Philadelphia in May,
1787. Ostensibly, their function was to propose some amendieqqs
to the Articles of Confederation. Actually, many of them had pheen
I communicatjon with each other during the preceding monhs
and were determined not to revise but to replace the Articles of
F]onfederation by a completely new charter of government. ['hey
Intended to create, for the first time, a real national government



The Fundamental Charter / 27

in America. Many ot them were familiar with the task of drafting
a constitution tor a single state. but the great challenge before
them now was to write a constitution for a new kind of govern-
ment--one which would govern a nation composed of many states.
Just as disuniry caused them to assemble. so unity was their goal.
Yot thevrealized that thev could achieve nothing i they recoms-
mended one single, unitied, all-powertul national government,
abolishing the states or making them subsidiary provinees. 'The
people ol the states would have spurned any such proposal. Some-
how the men at Philadelphia would have to devise the framework
of a national government capable of uniting the country while
maintaining the sepaate and distinet governments of every state,

‘The fifty-five delegates to the convention (the average number
attending on anv given dav was thirty) were agreed on creating
arcal natonal covernment while retaiming the states as self-govern-
e units within the nation. Thev agreed that the new national
covernment should be so devised as to minimize the chance of
any man or aroup scizing despotic power. Most of them also
shared a distrust ol divect democracy, but all of them knew that
the nation was committed to the essentially democratic principles
cnunciated i the Declaration ol Independence.

There was acieement, oo, that the new Constitution maust pro-
vide some cure tor the cconomic ills of the country. Tt would have
to establish a uniform currency and climinate the state taritt
barriers which kept cach state an isolated and increasingly im-
poverished cconomic unit.

‘T'here were many other matters, however, which divided them.
On several occasions, these divisions were so sharp that it seemed
that the convention must disband. The major ones were scttled
not by an appeal to abstract ])rin(’iplcs. but by compromises.

"T'he so-called Great (I()mpr()misc" at Philadelphia concerned
the demands of the delegates from the small states for equal
representation in the national Congress. T'his, you will remember,
they already had in the Congress existing pursuant to the Articles
of Confederation. Delegates trom the more populous states pre-
ferred to have the number of congressmen in each state deter-
minced by the state’s population. 'The solution, reached after the
Delaware delegation had threatened to go home. was to have a
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Congress of two “chambers,

' in one of which, the Housc,
would be represen

ted by population, whereas in the other. the
Senate, each state would have two members. The idea of having
a two-chambered or “bicamer

al” legislature was not novel., The
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sentation. Both sides were reasonably sat
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states delegates foresaw an influential Senate, composed of clder
statesmen wisely Teviewing the ill-considered actions of a head-
strong House. In one sense, t00,

' this was a compromise Hetween
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s toward government—the aristocratic and the demo-
cratic. To be sure, the “democratic’ causc

the states

: ‘ ' had few if any enthusi-
astic adherents in the convention except for Benjamin Franklin
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could enact other measures. Southerners objected to this: il this
power was to be given to Congress at all, they said, 1t should be
excreised only when at least two-thirds of the Congress agreed.
Mcanwhile, some of these same northerners were bent on abolish-
ing the mfamous African slave trade by having the Constitution
iself prohibit the importation of Negro slaves. Again, some
southerners objected. The double stalemate was resolved by cach
side giving g_:u-mn(l. The North abandoned the export tax but
won on the tantl: the power of Congress to tax IMports was not
hamstrung by a two-thirds rule. The South won on the Negro
Issue in two wavs. First, the slave trade was permitted for twenty-
one vears. Sccond, the slave states were awarded extra representa-
tion in the House of Representatives. This was done by counting
aslave (though he was not a citizen and had no vote) as “three-
biths of a person”™ when computing the state’s population, the
basis of representation in the House.

This compromise boosted the convention over its last high
hurdle. Tt cost the signature of one ot the most respected delegates,
George Mason, as we shall sce below; and two other delegates,
Edmund Randolph of Virginia and Flbridge Gerry of Massachu-
setts, also refused to sign the completed document. But thirty-nine
citizens, at least one from every state represented, signed it on Sep-
tember 16, 1787. The first signature was that of the convention's
chairman, George Washington. Anxious for the future of the
country he had done so much to create, he expressed no optimism
about the fate of the convention's proposal. He was, however, satis-
ficd that the delegates had done their work well. “We ha\‘e. raised
astandard,” he said, “to which the wise and honest can repair. The
¢vent is in the hands of God.”

Actually, the outcome depended on whcl.ller t‘he pro.posed
Constitution would gain approval in at least nine ol the thirteen
states. It would never come into cffect at all unless at least nine
States ratified it. The method of ratification was prescribed in the
Constitution itself—special conventions were (o l?e held in each
State for the sole purpose of considering and voting on the new
document. The delegates to these state conventions were chosen
by the voters. Feelings ran high, for and against the p.roposed
Constitution; and in some states there were hot campaigns for
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the position of convention delegate between men favoring it and
others who denounced it. Newspapers printed long scries of
articles on both sides of the question. The most famous of these
series, arguing for ratification of the Constitution, hecame known
as The Federalist papers. They were all signed by a fictitious
name, “Publius,” but actually they were written by James Madi-
son, Alexander Hamilton, and John Jay.

Although, technically, ratification by any nine states would put
the Constitution into effect, it was obvious that if a real union
Was to be established, the most important states would have to
be in it. In size, wealth, and influence, these were New York and
Virginia. Accordingly, the campaign for ratification was most
earnestly pressed in these two states. By very narrow margins in
both of them, the proponents of the Constitution triumphed.
The Constitution was ratified and the country proceeded to trans-
form the new government from paper into flesh and blood by clect-
ing its officers in the fall of 1788. On April 30, 1789, in the city
of New York, the newly chosen Congress assembled; and Georee
\Vashington, a balcony roof shielding him from the driving rain,
took the oath of office as President of the United States.

BASIC ELEMENTS OF THE CONSTITUTION

j'\gTEffment at Philadelphia and approval in the states were
8ained by a document which met the needs of the time. It pro-
Vided Americans with a national government, yet left the states
fn Xistence, It organized the national government in a fashion
Intendeq to prevent autocracy. The states’ approval was i effecy
conditioneq on the Constitution’s being immediately enlarged
Y amendmen g protecting individual liberties. And this was pos.

sible because the original document itself provided for its own
Peacefy) alteration.

The Federa] Principle

The framers agreed upon a document which promoted hoth
"ty ang diversity. In essence, they divided the subjects of govern-
:‘:ent;]il Control between the new national government, on the

and, and the governments of the states on the other. They
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cndowed the nanonal government, tor the first time, with the
ticht to make rules affecting individual citzens and o enforce
those rules. Thus they made it a true government. And they
specthcally sought to eliminate the causes of cconomic distress, in
two ways: the Constitution endowed the national government
with the powers to coin money and to regulate “commerce among
the states,” and 1t torbade the states to coin money and to impose
tarfls or other bariers impeding trade. At the same time, they
lef to the several states a wide range of authority. In faet, in those
days. the powers Telt to the states seemed to the average citizen
much broader and more significant than those “delegated™ to
the national government, except in matters of monctary and
forcign policy. Out of necessity. the framers came up with some-
thing new--something which we now call “the federal principle.”
or “federalism,” a system in which cach of us is ruled by two
covernments, national and state. This invention of federalism. and
what has happened o i, will be the subject of the next chapter
of this hook.

The Separation of Powers

Justas the framers knew that theiv proposals would be rejected
il they included abolition of the states, so they realized that the
people would disapprove any charter which failed to erect barriers
against tyranny. ‘They believed that a sure road to tyranny was the
accumulation of all governmental powers, legislative, executive,
and judicial, m the hands of a single man or group ol men. To
prevent this. they proposed that in the new national government
these major Tunctions should be separated by assignment to three
distinct units or “branches.” These were the legislative branch,
consisting of Congress; the executive branch, headed by the
President: and the judicial branch, composed ol the Supreme
Court and such inferior courts as Congress might establish. None
of the three branches would be fully (lcpcndcnl on any ol the
others, and the personnel of cach would be selected in a different
manner. As a practical matter, however, their mutual independ-
cnee could not be complete, for if cach branch totally disregarded
the others, the government might casily degenerate into chaos.
Accordingly, the framers provided that in some instances action
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could not be taken unless at least two branches were agreed on it
Thus, a bill passed by Congress could be nullificd by a presidential
veto, and some executive appointments proposed by the President
would not be effective unless the Senate approved them. 'I'o make
the government work, there would have to be some interbranch
cooperation—and the very fact that such cooperation was required
meant that any branch, by refusing to cooperate in actions which
it deemed unwise, could check the abuse of power by the other
branches. 'Chis system of separating functions among branches
composed of different people, with different constituencies, and
of giving each branch some power to restrain the others, scemed
admirably designed to minimize any danger of despotism. It has
not worked exactly as the framers expected it to, but it remains a
basic element of the Constitution. Its details, development, and
present-day significance will be explained and discussed in Chap-
ters 4 and 5.

The Protection of Individual Rights

The third basic constitutional principle stems from the reason
for the second. The people of America wanted liberty, and they
viewed governmental power as the natural encmy of liberty.
Separation of powers was one safeguard against tyranny, but the
voters wanted more. At Philadelphia, to be sure, the framers did
not sense the strength of this popular desire. They assumed, or
professed to assume, that the new national government whicly they
proposed, with its structural safeguards, would in no way threaten
individual freedom. Nevertheless, they did write into the original
document a few specific protections against injustice. It required
a jury trial in criminal cases in federal courts and prohibited bills
of attainder,! ex post facto laws,? the imposition of any religious
test for office under the national government, and (save in cascs
of invasion or rebellion) suspension of the writ of habeas corpus.?

1A hill of attainder is, cssentially, a legislative act (in contrast to » judicial
decision) condemning or “attainting” somconc. ) -

2An ex post facto law is a statute which makes punishable a previous
was lawful at the time when it Was performed.

8 The writ of habeas corpus is a court order dircctfng the official who Kholds a
person in custody to produce that person for a hearing in court, not (o (ecide

whether he js guilty or innocent but simply whether he is being held lawfully
in custody,

act which
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These protections, however, were not enough. After the conven-
tion adjourned, its members soon learned that their handiwork
had what many people considered a fatal flaw—the lack of a full,
specific “bill of vights.” To save the Constitution’s chances for
ratthcation, its proponents promptly agreed to sponsor amend-
ments to it filling the gap. This promise allayed the opposition.
The promise was kept. One of the key figures at Philadelphia and
in the fight for radfication, James Madison, became the chief
draftsman of the amendments and formally introduced them at
the first meeting ol the first Congress. Ten were adopted, the
first ten amendments,' often deseribed as the “Bill of Rights.”
The first clause provided for freedom of expression and worship
and the separation of church and state. Others of the amend-
ments were designed to protect the individual from arbitrary or
oppressive actions by the national government and to preserve his
right to a fair trial in the federal courts.

The Opportunity for Constitutional Change

The belief that government stems from the people includes the
assumption that the people have the right to change it. As the
Declaration of Independence put the matter: .. L it is the Right
ol the people to alter or abolish it . . . Prudence, indeed, will
dictate that Governments long established should not be changed
for light and transient causes. . .. Here Jefferson was justifying
revolution. The Constitution, however, made no provision for
revolution: the people might have an inherent right to overthrow
the government, but the officials of the government had an im-
plied duty to put down any revolt. Yet the framers did recognize
the nced for peaceful alteration of the rules. They specifically
provided, in Article V, that the Constitution could be amended.
They also agreed that it should not be amended ““for light and
transient causcs,”” and so made the process of formal amendment
complicated and cumbersome.

4 Actually the Tenth Amendment is quite unlike the others in this series. The
first, and others, protect the citizen against the national government. The tenth,
in contrast, is a specific reminder that the national government's powers are only
those delegated to it by the Constitution. For the student’s purposes, the Tenth
Amendment’s significance is in the fact that it confirmed the principle of federalism
rather than in its impact on civil liberties or individual rights.
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The usual process is for an amendment to be proposed in
Congress, pass both the House and the Senate with the approval ol
at least two-thirds of those voting in cach chamber, and then
(without presidential signature) be submitted to the state legis-
latures. The proposed amendment must be approved by the legis-
latures in three-quarters of the states before it becomes an eff ective
part of the Constitution.? It is permissible, under Article V', for
Congress to submit the proposal to special state conventions in-
stead of to the legislatures. This, of course, is what was done with
the original Constitution, but the method has been usced only once
since, in the case of the Twenty-first Amendment. The framers
provided for another way of initiating an amendment, Article
directing that upon the demand of two-thirds of the states, Con-
gress must call a convention which may then proposce amendments
for ratification in the usual manner. This method has never heen
used. In recent years a number of state legislatures have adopted
resolutions asking that a convention be held to consider an amend:
ment which would drastically limit the federal government's
taxing power. Those resolutions, however, are not identical in

Orm, and even if they were and more states joined in demanding
a convention, no one knows what kind of a convention would be
held~what the basis of representation would be, or what the con-
Vention’s mandate would amount to. If a convention were held,
Would it be confined to approving or disapproving the amend-
ment Proposed by the states—in which case, why require that a
€onvention be held? Would it be merely a technical drafting body,
Putting the states’ proposal into proper form? Or could it initiate
Other amendments, on its own? Article V does not answer these
queSti0T15~which is one reason, probably, why the convention
Method of proposing amendments has become obsolete.

. The framers assumed that their handiwork would be aliered:
Indeeq, they agrecd to its prompt amcendment by the addition of
the Bill of Rights. They could not have forescen, however, how
Much the meaning of the document would change through the

S . ) Ce
of thelate Tatification, to be effective, must be completed within a reasonable (ime
menty submissiOn of the proposc(l amendment to the states. Some recent amend-
T s have uded a specific provision that r; “
must he Proposed amendments have incl a sy I tification

®Mpleted within seven ycars or not at all.
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process ol judicial interpretation. Some of the language in the
Constitution is broad and ambiguous: it its exact meaning was un-
certain in 1787, it is even more obscure under the utterly dif-
terent conditions ot Tife today. To interpret the Constitution and
to adapt s ancient phiases to modern needs has been a major
funcion of the Supreme Court. as will be fully explained in
Chapter b,

These, then, arve the tour ercac ideas in the Constitution: fed-
cralism, separation ol powers, protection ol individual liberty, and
opportunity for change. You might rephrase the first three to vead:
Ustates” vights, minority rights, individual vights.” but that would
be an oversimplification. Federalism’s novelty lay not in presery-
g states” vights, but in setting up a natonal authority whose
laws. in given spheres of action, would be “supreme.” The separa-
tion ol powers was to protect not only minorities againse majority
tyranny. but alvo evervone against anv possible despotism: and it
wis part ol a svstem designed to enable government to function.
The protection of individual rights, as the framers tacitdy foresaw,
turned out to be unimportant for many years, but became signifi-
cant when by further amendment (the Fourteenth Amendment
1t was extended to protect citizens against their state governments.
[ts importance increased still more in the present century, when
wars and tensions led o intolerance of political heresy and to
governmental efforts 1o suppress dissent.

THE POLITICS OF CONSTITUTION-MAKING

None of the thivty-nine men who signed the Constitution on
September 17, 1787, assumed that it was “ideal™ or “perfect.”
Fach of them was dissatisfied with one part ol it or another. But
all the signers were agreed that their handiwork was practical.
It was designed, im])crl'v('lly. perhaps, but cffectively, to cure the
ills of disunion which the people were suffering under the Articles
ol Confederation: and it was also calculated to obtain sulhcient
popular acceptance, though not without a struggle.

The Constitution was essentially a practical political proposal.
It may well be worthy of veneration, today. but surcly anything
worth venerating is worth understanding. Our understanding ol
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the Constitution would be incomplete if we examined it simply
as a formal instrument, establishing the government and granting
and limiting power. We must analyze it, too, as a political achicve-
ment; and that analysis should begin with the politics of its
framing and its ratification.

We have seen that politics is essentially the struggle for power
and influence, in or through government. Obviously the oppor-
tunities for power and influence will be greatly affccted by the
structure of the government. Necessarily, then, the decision as 1o
what that structure shall be is a fundamental political decision.
Both during the framing at Philadelphia, when delegates differed
and debated and comprOmiSCd’ and later in the several states,
when the question was the ratification of the completed document,
politics was present all the time.

The Institutional Framework

In studying politics, it may be wcll.to' start by considering the
institutional framework within which it s carried on. There were
certain institutions which obviously constricted the discretion of
the men at the Philadelphia Convention and limited the scope of
their political conflict. Some of these institutions were customs
and widely held convictions. For instance, the framers were not,
as a practical matter, at liberty to recommend that a king should
be appointed or summoned from abroad to rule over America.

“he institution of popular government, the general belief in the
rightness of republican principles, put any such notion beyond
the pale. Other institutions were more formal—for example, the
existence of the states with their constitutions and their govern-
ments in operation. What people thought constitutions should be
was made plain to the framers by those which had been adopted
by eleven states from 1776 to 1780. All of them proclaimed that
sovereignty resided in the people and expressly preserved the indi-
vidual right to liberty of conscience. All put paramount govern-
mental power in a representative legislature, and in most this
legislature was divided into two bodies, one of which—the “upper
house”—was in some states chosen by voters possessing substantial
property while men with less Property were qualified to join
in electing the members of the other. Every state had a governor,
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but his powers were small. In more than half the states the gover-
nor, being clected for a one vear term by the legislature, was
obviously subservient to it. Furthermore he had no right to veto
legislation: and his authority to appomnt state ofhicials was made
subject to approval by cither a legislative body or a specially
constituted “council.” * While under these carly state consti-
tutions the judicial hranch could presumably declare laws un-
constitutional, the judges were in most instances elected for short
terms by the legislature, and a displeased legislature could quickly
vote them out ol ofhee. In building on the state constitutions, then,
the framers had o pick and choose, according to their own pur-
poses. Much they could use. As we shall see, however, the framers’
conception of what interests most needed protection in a national
constitution led them to one major departure from the pattern
of the state constitutions. Where the clauses of the latter added up
to virtual legislative supremacy, the men in Philadelphia, fearing
that popularly clected legislatures would disregard established
property rights. preferred o restrain the legislature by a system
of checks and balances.

As we have seen, no one at Philadelphia. except Hamilton, felt

S

out. They knew that any charter of government n a country
devoted to the idea of self-rule must not destroy but instead re-
flect the popular institutions of that country. The recognition of
these mstitutions not only kept the political debate from straying
into profitless channels but actually helped the framers in writing
the Constitution itself. Fxcept for new restraints on the legislature
—the President’s veto power, for instance—the structure of the
proposed new national government paralleled the structure of
government in most of the states. Furthermore, many clauses in
the Constitution were taken word for word, or very nearly so,
from various state constitutions. Thus the clause saying that “Each
house shall be the judge of the elections, returns and qualifica-
tions of its own members” is an echo of the Massachusetts consti-

free to suggest that the state governments should simply be wiped

6 There were cleven new constitutions instead of thirtecen, because two states
merely revised their colonial charters. The constitutional provisions diluting the
governor's appointing power persist in many states. In Massachusetts and .\'.ew
Hampshire there are still, today, separately elected “governor’s councils” which
ratify (or reject) the governor's appointments and issuance of pardons.
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tution’s provision that the state “Senate shall be the final judge of
the elections, returns, and qualifications of its own mcmbers,” and
the provision that “no religious test shall cver be required as a
qualification to any office” is taken directly from the Marvland
constitution. The final solution of the problem of how to choose
a President was based on the Maryland system of having specially
chosen county “electors” select the members of the state senate.

Thus, in political terms, institutions narrowed the possible
issues which the framers had to grapple with, and also made it
easier for them to resolve thesc issues. Their proposals, diawing
heavily on the existing state constitutions, gathered popular sup-
port in part because they left these institutions intact. 1 hie men at
Philadelphia were fully aware of the significance of institutions in
the political struggle.

The Role of Individuals

They were aware, too, of the important roles played by indi-
viduals in the political process. The sclection of George Washing-
ton as chairman of the Philadelphia Convention is evidence of
this awareness. General Washington was not a political philoso-
pher. He had no intellectual brilliance, nor was he an cloquent
orator. But in his individual person, he was an overpoweringly
commanding figure. His character and sclf-control, his achicve:
ments, and his presence struck awe and inspired respect. Not only
did the men at Philadelphia feel this respectful awe; they also
knew that if this one man, George Washington, were 1o sien and
support the new Constitution, the prospects of s r:ni{'i(';ninn
would be immeasurably brightened.

In contrast to Washington’s mere presence, other delegates
affected the decision-making at Phila(lclphia and in the st:uv' con-
ventions by their intellectual force and insight. Foremost among
these were two young men, Madison and Hamilion. Without their
individual capacities and their personal cfforts, there might never
have been a Constitution. They had very different ideals and
ambitions, and they werc later to become political enemices. In
1787, however, they both favored “a more perfect union,”™ and

their different abilities were invaluable to the success of the whole
endeavor,
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There were other areat and famous men at Philadelphia: * Ben-
punin Frankling for example, and James Wilson of Pennsylvania.
Franklin’s humor and mellow wisdom helped to dull the knife-
cdee sharpness ol disagreement among the delegates. Wilson's
leaning and areat leaal ability made him a persuasive advocate.
Another Pennswlvania delegate, Gouverneur Morris, had special
facility with his pen and s often given credit tor the dignity and
grace with which the Constitution is written  although, as we have
just seen, e considerable portion of his task was an editorial “cut-
and paste™ job, lilting and adapting many appropriate clauses
rom existing state constitutions.

The individual’s significance in politics often stems from: his
personal. selfish ambition. There s litde or no evidence that at
Philadelphia the delegates were so motivated. 'They were seeking
neither ofhce nor glory, T'o be sure. some of them were active in
state politics and undoubtedly were not wholly indifferent o
public opinton as it might atfect their personal political fortunes.
Probably Elbridge Gerry of Massachusetts, eager for political pre-
ferment in that state, refused o sign the Constitution partly be-
cause he thought that his refusal would enhance his chances.
Probably, in the baule for ratification. John Hancock was per-
suaded 1o support the Constitution by an appeal to his vanity
and ambition: 1t way sugeested to him that it the Constitution
were ratified, he mighe be the fivst vice-president of the United
States. But certainly the framers, by and large. were not primarily
motivated by personal selfishness. As James  Madison  wrote:
“. .. there never was an assembly of men, charged with a great
and obvious trust. who were more pure in theiv motives, or more
exclusively and anxiously devoted to the object committed to
them than were the members of the Federal Convention of 1787,

Granting the purity of their motives, however, the framers
shared a general concern which incidentally included a concern
for themselves. Virtually all of them were men of substance, well-

7 Not all the outstanding leaders of carly America were at Philadelphia. "Thomas
Jefferson, chief draftsman of the Declaration of Independence, was in Paris: he
was our ambassador to France. John Adams, revolutionary leader and chief archi-
tect ol the constitutions of his own and other states, John Hancock, Thomas Paine.
and Patrick Henry were likewise absent.
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to-do property owners.® Inevitably, they spoke with the voice of
their class, and thus they spoke for their class and so, in the last
analysis, for themselves. But in so doing, they were not expressing
individual ambition, but were defending and promoting the inter-
ests with which they were identificd.

The Impact of Interests

Most Americans in 1787 owned some property. The special
“property interest” which tended to unite the framers was more
than ownership of large estates or bank accounts. It included an
assumption of superiority—social and political supcriority, as well
as economic. Most of the men at Philadclphia were distrustiul of
democracy. They knew that the democratic theory that the ulti-
mate source of governmental authority is the pcople themselves
was already one of the accepted political institutions of America.
In prudence, they could not publicly denounce popular rule or
flout the demand for it by creating an openly undemocratic struc-
ture of government. Yet some of them wished that they could.
Only three, it appears, privately favored establishing a “constitu-
tional monarchy,” but many shared the forebodings of Gouver-
neur Morris: “The mob begin to think and rcason. Poor reptiles!
They bask in the sun, and ere noon they will bite, depend upon
it.” Their feelings were well put, some years later, by a prominent
clergyman, Rev. Jeremy Belknap: “Let it stand as a principle
that government originates from the people; but let the people
be taught that they are not able to govern themselves!”

Naturally, the Constitution which men with such convictions
and such fears drew up was something less than an enthusiastically
democratic document. It restricted the active role of the people in
ways that seemed inconsistent with the principles of the Declar-
ation of Independence and actual provisions of the state constitu-
tions. And yet, with hardly any changg, it later became the basic
charter of a democratic people. Democracy could grow in the
United States, under the Constitution, because regardless of their
social prejudice and fears for their property, the framers upheld

8 The one exception, well named, was William Few of Georgia, a small farmer.
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what they called “the vepublican principle”™ and based the nation's
covernment on popular rale?

They were anxious, however, to dilute that popular rule. Ac
cordinelyv. thev acreed that one branch ol the government. the
judictny. should be essentially undemocratic, the judges 1o be
appointed for Tite terms rather than elected for short terms. The
head of the executive branch, the President. was to be elected,
not by the peoples but by clectors specially chosen in cach state,
in such manner as cach state’s legislature might presevibe. (In the
begimning,  this meant  that the state legislatures  themselves
chose the electonrs who picked the President: popular elections of
clectors cune Taters "This, at best, was democracy doubly diluted.
As dor the legislative hranch, one part ob it, the House of Repre-
sentatives, was to be populnly elected. but it could be checked by
the other legislative bodv, the Senate, whose members were to be
chosen by the state lecislatures. So. of the three great branches,
only one hall ol one ol them was originally intended 1o be a fully
democratic mstitution,

[t sometimes seems hard to realize. today, how many sateguards
against popular rule the framers wrote into the Constitution. For
over a century and a half, presidential electors have been chosen
by the people. not the legislatures: and the same has been true of
the Senate since 19130 Only the Supreme Court remains insulated
from the winds ol popular democracy. and 1t remains that way
hecause the people wish it The framers should not be deseribed
as prophets ol democracy, They can be praised or blamed, how-
cver, for their forbearance: they did not slam the door against
the growth of democracy. Their saleguards reflected their distrust
of the peoples but they still made 1t possible for the people to
increase the scope and divectness of popular rule without revolu-
ton and civil strife,

Il the defenders of substantial property interests were mostly
reluctant to oppose the theory of democracy openly, they were
frank in expressing their fear of democracy in practice. For

Y Not all of the great and well-to-do were anti-democratic. At Philadelphia, old
Benjamin Franklin rankly expressed his cheerful faith in the humble people. from
whom he had sprang. Over in Paris was Thomas Jeflerson, a large landowner, who
had confidence in popular rule so long as the people were predominantly agricul-
tural and not huddled in industrial cities.
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democracy in practice is, in effect, the rule of the momentary
majority. The framers, by using the principle of the separation ol
powers, made it very difficult for any majority party o1 croup to
gain control of the whole government. Furthcrmore, the very sizce
of the new republic would make it difficult for any sclbish ma
jority to form or to remain united. And if any majority “lac tion,”
as Madison called it, should manage to dominate the Con
gress, the presidency, and the courts simultancously, there was
still the fact that the national government was not all-powerful, for
under the Constitution much authority remained in the vartous
states. Thus both the separation of powers and the federal system
Imposed obstacles to real majority rule of the whole counny. In
Th.e Federalist papers, arguing for the ratification ol the Consti-
tution, Madison and Hamilton described these brakes on mijority
Tule as valuable safeguards against the oppression of minorities  as.
1 essence, guaranties of freedom. They drew an unhappy pictue
of tyranny, not merely an individual despotism but “majonity
tyranny,” and then happily predicted that under the Constitution
:;CZSXEZ“YTWOLIM be impossible and individual lil)'vrly ‘\\'nl‘lhl
Provideq f(-) hey per;sugded many voters that the (.nns‘mun'()ll
of minorit°r both‘ma!orlty rule by t!l(: p'copl.c and m.(- I)r“lwl.m;l
was nevelrles. This picture of the C,fmsmuuon persists today. l.

a completely accurate picture, for cven now many

ove .

ge "™Mmental decisions are not made by the
0 ror tee 1t

People, even indirect]

Was in 1783

m;ljm'ily of the
y; yet it is closer to the truth today than it

genAéiglo?egrh the framers’ arguments werce lltmally (‘mu;lu-(l in
cerneg thems, there was a partlcu'lar minority interest w.lu(-h con-
Islang, Shamb’most—n?lturz.llly, their own. Paper moncy in le(lv-
their feq, 5}3 Rc.abe.ll-lon in Massachusetts, were lyp,(;fq causces ol
selves, beizqma]ontlesi for rrtost people were poor. 11,(,X lhﬁm_
hey Wereol‘:(.’mparatlve]y TlChj were mcmbm‘*s <.)l a minority.
even more salm?d .by the POSS‘blllt)f Of.il ITla.]()}’lly F);C\'()ll. and
Island 1egig) ¥ majority co.ntrol of legislative bodies. The ]{h()(lLt
not the ognl ature,. though it had gone to the gr(':atcst cxtrcmcs,.w:m
Y one in which poor farmers, deep in debt, had gained

a strong or controlling voice. And if debtors got the votes and
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held contol of Tecislatures, what was to stop them from enacting
Laws wiping out thenr debts and making rich men poor?

Lhe framers met this threat in two wavs, Fivst, they consciously
departed from one principle common to most or all of the states:
namelv, the supremacy ot the legislature. 1t was in the legislative
branch. even m ar least one house ol the new Congress, that the
neoriny mterest, the peor debtor intevest. might become domi-
nant. But the Constitution would check the poor debtors and
restrain them from ruining their ereditors because under the Con-
stitution, Congress would not be supreme. Anything a “majority
faction™ micht achieve in Congress could be thwarted by the
President or, perhaps, by the Supreme Court. Second. they wrote
imto the Constitution specific clauses prohibiting the states from
helpimg the poor by “robbing the rich.” "The new Constitution

forbade anv state law “itmpaiving the obligation ol contracts,”
and it prohibited the coinage or issue of money by any state.

T hese clauses, like the separation of powers, reflect an economic
interest shared by most or all the framers. This does not mean
that the men who wrote the Constitution were greedy men or that
what they proposed was solely for the benefit of themselves and
others of the wealthy class. On the contrary, the record shows that
most of those at l’hil;ulclphi;l were public-spirited citizens and
devoted patriots. The document they drafted could not have
Fasted if it had been an unjust instrument. cruelly oppressing the
poor. Nevertheless, the way they saw things and what they did
were conditioned by the kind of life they lived. the friends they
had, and the values which they and their friends most prized.
Incvitably, they wished the new Constitution to protect property.
Thus they wrote it—and it worked.

So far, we have considered the impact of an interest which
virtually all the framers shared. But there are different kinds of
property and different ways of ;1(‘quiring it. The delegates could
be unanimous in favoring the protection of property rights in
general, but the impact of the Constitution on specific money-
making occupations divided them sharply. The major conflict
of economic interests at Philadelphia was between the agricultural
or planting interests, whose spokesmen were mainly southerners,
and the commercial and industrial interests, mostly represented by
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northern delegates. The southerners, exporting much of their
crop, favored free trade with foreign nations. I'he¢ northerners,
in contrast, hoped for a protective tariff against forcicn soods
which might undersell their products in Amcrica. Northernens
feared that free trade would ruin their indusirial PrOspects.
Southerners feared that taxes on imports an especially exports
would ruin the economy of the agricultural o),

As we have already scen, this conflict became interwosen with
another group struggle which formed along roughly similar geo-
graphical lines: the disagreement about permitting any moie
Negro slaves to be imported from Africa, Iere (e prostavery
interest was fiercely upheld by the delegates from (1ye deep South
Georgia and especially South Carolina, As we have seen. these
two conflicts were resolved simultancously, the northerners win-
ning on the tariff and the southerners on slavery,

This compromise, or rather “dcal,” saved the Constitution, hut
it also cost it the support of one of the mogt distinguished dele-
gates at Philadelphia, George Mason of Virginia. Mason, though
a slave—holder, was a strong critic of s]uvcry,
mediate abolition of the slave trade. At the same time, he spoke
the ]anguage of the southern planters when b warnced that a con-
gressional majority from northern states coul brine the South
t0 ruin ang subjection by taxing exports, Mason said that the
fonvention’s decisions on these subjects opened  the door  to
€ventual war hetween the South and the North, for the former

would become more and more dependent o, its slave-holding,
eXPOrting

and demanded 1m-

economy, while the latt‘cr would hecome increasingly
POpuloyg, gain control of the natonal goveryyyeny, and destroy
“outhern agriculture. His critics claimed thay he was an interest
SPOkesman pure and Simplc—his ami-slavcry attitude, 1t was
charged, stemmed from the fact that Virginiq vas already pros-
Perous apq needed no more slaves, but feareq competition from
the €eper South if more slaves should he imported there. But
Whatever the reasons for them, Mason’s objections were prophetic.

€ Nameq correctly the two issues which for three-quarters of a

Centur

Y threatened the existence of the Upion—the tariff and
s]avery

I'o sum up: the framing and adoption of the Constitution were
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basic political decisions, They were shaped, in part, by the institu-

tons ob carlyv Amcrican government and  the ccncrally sharved
belicls concerning the natie and 10le of sovernment. They were
jn;ul(- or imfluenced by men of wealth and learning and u.l»ilily.
.l hov “..““ ted the values or interests common to those men. includ-
g theirconviction that men like themselves were fit to covern and
thernr distrust of the masses ol people. They included. too, com-
promises hetween material and ideal intevests which divided the
Bramers. Those compromises Tett imperfectly resolved some funda-
mental conflicts which were eventually settled only on the battle-

hield: ver without those compromises. there might never have been
a Constitution,



CHAPTER 3 * * * * * *

The Fedeyal Urnion

$ we have seen, “federalism” was the one yemarkable inyen-
tion of the framers. We must, then, define that terin as
exactly as possible, for unless we define it we are unlikely to under-
Stand it. Then we must explore its implications and this will
lead us into some of the reasons why Americas history includes
the dark ang bloody pages of civil war. For the natne of the
Union was a matter not made explicit by the Constitution. "I'hen
and thereafter, men understood it differently, and for their dif-
ferences, eventually, they fought and dicd. Sinee (he Civil War,
while the federal principle has remained intacy, s stonthcance
has been altered. The question of the nature of (e union, sup-
P‘Osed]y settled at Appomattox Court House, periodically gives
TISe to neyy debate and dissension. Mcanwhile the acrual, observa-
: € Nature of the union, regardless of theories ang legal principles,

as altereq astonishingly in less than a century, for although state
governmenyg ,

tional governme
whelmip

ve grown and statc functions expanded, the na-

nt, in contrast to the states, has assimilated an over-
)

& Preponderance of significant governmental power. We

have remaineq a federal union while hecoming a unificd and
mighty natjop

46
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THE NATURE OF FEDERALISM

A cood wav to ind what

“federalism™ s, i1s to deseribe what it
Is nat, In 17370 1

Was an mmvention because there were no federal
Lovernments mn ('\i\((-n((-_ In the countries of the civilized world,
the ultimate power of covernment was vested in a single natonal
Fhat was ttue then, and it is true in much of the world
todav. In Great Biitain, tor instance, the final power to make
public decisions, binding all over the Kingdom, 1s possessed by
Parliament the cennal orean of the nattonal government. 'T'rue,
there are counties and cities in Fugland. cach with s local gov-
crnment: but those local covernments exist by permission of
Paliament, and whatey ey thev do can be undone by Parliament.
They are the areatmes of the national covernment, for the na-
tional covernment is ultimarely supreme.

‘T his British svstem \

authoriey.

and vou can observe it too, in France and
Ireland. Norway and Sweden. Venezuela and Chile, and many
other nations 18 known as a unitary form of government, one
i which asingle unit of government is supreme. It it is familiar
to us today. it was the only system which the framers knew in
787, Our own oviginal thirteen states had such a system: each of
themy in el was unitary, with all the power heading up in a
single government ol the state. Fach of them, like Great Britain,
included local governments, but these, again, existed at the suf-
ference of the state government. The cities and counties and
villages o Connecticut or Pennsylvania or Maryland were the
‘ereatures” of the state, with no independent governing power of
their own. "That was so in 1787; in legal contemplation, it is still
true today.

This, theno was the familiar unitary system which the framers
knew. If they had wanted to finish their job quickly at Phila-
delphia, and cared not at all about the public acceptance of their
handiwork, they might have agreed on such a system for the whole
nation. Certainly this would have simplified their task. The pos-
sibility was, indeed, brought to their attention. Early in the
convention, Alexander Hamilton urged that a single national
government be established to possess all of the governing power in
the United States. 'T'he states, Hamilton said, might retain their
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names and boundaries, but they should be merely administative
districts for exercising the national government’s authority. As we
have seen, this suggestion ran so completely counter to prevailing
opinion and was so subversive of existing institutions that the
delegates gave Hamilton a very cool rceception, so cool, indeed,
that he left Philadelphia, returning only at the end of the con-
vention in order to sign the proposcd Constitution,

A simple unitary approach was undesirable or politically im-
practical. What about an even casier way to shorten the Convens-
tion—namcly, to tinker a little with the existing Articles of
Confederation and then recommend that they remain in ceffect?
‘That, of course, would have been an endorsement of a svster net-
ther “unitary” nor “federal.” As we have scen, under the Naticles
of Confederation there was a mere shadow of a national covern-
ment. The United States, in 1787, was a confederation, on a league
of independent states. It was not a union, any moice than the
United Nations today is a union. Inalcagucor confederation, the
purported instruments of the central government (the Congiess
under the Articles of Confederation, the Council and Assembly in
the United Nations) actually have no power to compel indicidals
to do anything or to refrain from doing anything. In a confedera-
tion, the central agency cannot tax anyonc or conscript anyone:
all it can do is to request the support of the states which are
members of the lcague—to beg the states for money, or for men.

The framers rejected a continuation of confederation, "T'hey
Spurned that “easy way out.” After all, their real intention was.,
tllrough governmental change, to curc the country’s ills as they
Perceived them—ills both political and cconomic. T'hey were
Privately committed to a change from confederation 1o something
else’.but they could not endorse a unitary system. Hence, in re-
‘Iz}]?::]r:gngie league which t.hcy knew, they had 1o (lg\'iS(; .smnclh.ing‘

obody knew anything about. As a matter of strict practical
Necessity, they did just this. So practical was their approach that
;]elth.er they nor the Constitution’s supporters pointed 1o their
:andlwork as a remarkable invention. The federal system which
tley PTOposed in 1787 was not based on philosophical ideas or
political theory, or even practical experience. Instead, it was
hammered oy of the political realitics of the moment.
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Unrecocnized, at home. as a great innovation, the American
federal svstem was observed, admived, and inits essentials copied
chhewheres Manvy countries, todav, claim to be “federal unions.”
Actually the number whose constitutions and practices conform to
the hasic principles of federalism are comparatively few, but they
mclude, ac the very least, Australia, Canada, India, and Switzer-
Land.

What, then, are these “hasic principles™ ot federalism? A federal
system s one inwhich the powers of government are divided up.
some bheing allotted 1o a national or central government and some
to cach ol the smaller political units which we call states. In the
case of those powers which are assigned to the central government,
the central government iy supreme: it has the final sav. For in-
stance, under our Constitution, the central government has the
power to run a postal svstem. Theretore it can divect that an
ordinary letter will he delivered through the mail only if a four-
cent stamp s athxed 1o the envelope. The people of Maine or
California might not like this. but they could not do anything
about 1it. In matters which, like this, are entrusted to the national
government, that government has the last word.

In the same way, the states are suprenme with respect to those
subjects of governmental action which the Constitution allots to
them. In the United States, for instance, cach state has the power
to decide, for iself, whether or not to permit or recognize divorce.
If the state of South Carolina refuses to grant divorces to any of
its unhappily marrvied citizens, or il the state of Nevada decides
to grant divorces to any of its citizens who asks for one, the United
States Congress has no power to change the sttuation. Tt cannot
make the divorce Laws of South Carolina more lenient or those
of Nevada more stringent. With respect to divorces for their own
residents, the states have the last word.

It is sometimes said that in a federal system, there are “con-
current” powers allotted simultancously to the national and state
governments. ‘These, however, are exceptional, and the chief one
is concerned primarily with the very existence of government
itself. "T'his is the power to tax. Both the central and the state
governments have the power to tax—but to say this is hardly more
than to say that they have the right to exist. Revenue is essential
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to any government, and in a civilized democracy it is raised by
taxes of general application rather than by waylaying camel
Car“}"ans or robbing Spanish gallecons “in the name of Her
Majesty, the Queen!” So the fact that both governments can levy
ta.Xt‘?s does not significantly alter the basic federal principle of a
division of governmental powers and their allocation, some 1o the
central government, some to the states.

Basic also is the fact that cach government, in ¢xercising the
powers allotted to it, can directly compel the individual citizen
to obey its rules and can punish him if he disobeys. Suppose a man
15 caught Promoting some fraudulent scheme through the mails.
As we have seen, the postal system is operated by the national
government, pursuant to a grant of power to it. So the national
government has made laws to protect the postal system from being
lgesl to defraud people. Accordingly, the culprit is tricd in a
St:tl;sedjitlates court and.when cc'mviclcd is SCITl('n('('(l I')y a United
Slightly lesgse to a term in a United States prison. (Often we use
the nationalexact terminology when rcf‘t‘:rrmg to l.llL'S('”(n":tﬁ'.;u)s of
judges,” “fengV]ernr.nenL:”wc speak of “federal (f(')Lll'lS, “l.vdcml
coure” is 4 “(;a-Pm(mS' It means Lh.c S?ln.l(.' 'l l'nng. A 'lcflcml

nited States court,” which significs that it is an

Oorga .
% D of the national government.)

St u[;[:l(i’:e,l\iln_stead,. that a thief is caught il.lsid(: a l)ri\':ng: l)(‘)nlc 1
" he’ ] lissourij, packing the family sxlv'cf into a violin case
public ol—del:S thoughtfull).' l)-r(n,lght along:. lhc' maintenance of
according) and safety, wuhm‘ any state, is lh'(: job (';l let‘ state;
bUrglar, w}},{elt makes afld enforces .laws' against crime. 5(..) our
is tried ip ) II\lll.arrestf:d, is chargcfl with violating a stsm_:n law,

. 1ssouri court, and is sent away to a state prison ad-

Minist ;
HergrEd by the state of Missouri.
and al then, are the fundamentals of federalism: the division

lo .
a parti tment of powers; the rule that the government to which

c )
should lbl]ar Power has been allotted has the final say as to how it
state gove €Xercised; and the right of both the central and the

€rnments tq enforce, against individuals, the rules which

they make j ..
y © In exercising their allotted powers.

whic
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FEDERALISM IN
THE UNITED STATES CONSTITUTION

The Allotment of Powers

A federal system, as defined. could exist if specific powers were
allotted expressly 1o hoth covernments or it some specific powers
were granted to the states and all the rest, unnamed, were allotted
to the navonal covernment. In the United States Constitution,
however, the powers which are expressly mentioned are allotted to
the national government. The unnamed powers are assigned or
“reserved” to the states, which, of course. possessed them prior
to 1787,

Most of the allotment of power to the national government is
exprossed as a grant of authority to Congress in Article 1. section 8.
There you will find, tor instance. the national government’s right
to establish a postal system, to coin money, to ax, to raise an
army, to regulate interstate commerce. And in Article VI there is
a vitally important statement which makes the national power
enforceable against individuals—a clause which says that not only
the Constitution itself, but the laws made (by the national govern-
ment) pursuant to i, as well as treaties made “under the authority
of the United States,” shall be “the supreme law of the land.”
As for the states’ powers, these are “reserved” (allotted) to
the states, such reservation being expressly confirmed by the
Tenth Amendment. T'he Constitution not only grants or allots
power, but also prohibits both the nation and the states from
doing particular things. So when we say that cach government
has the “final say” in matters assigned to it, we mean that it has
the “final say” so long as what it does is not forbidden by the
Constitution. For instance, public education is a subject of state
control. A state could decree that all public schools within the
state should open on Scptember §; and any act of Congress order-
ing that the opening date should be October 1 would be unconsti-
tutional and ineffective. The states have the last word. Now you
may ask why, if the states have the last word about the public
schools, they nevertheless cannot maintain separate schools for
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white children and Negro children. The answer is that the Con:
stitution, as interpreted by the Supreme Court, prohibits such
segregation by the states. Both the national government and l.]u'
states must obey the Constitution. Ncither can make Laws which
the Constitution forbids.

In explaining the basic nature of federalism, we have cmpha-
sized the finality and exclusiveness of the exercise of particula
powers by one government or another. A federal union could
hardly endure, however, if in practice all of its constituent parts
dealt with each other at arms’ length. T'he basic idea of tederalism
is the division of powers; but the very existence of a union ol
States depends on a high degree of cooperation. From the canliest
days the national covernment counted hieavily on the states” assist
ance in the enforcement of national laws., Unril \Wonldd War 1
there was no real national police force, no effecrive FBI indeed
not enough federal revenue and customs officers 1o collect taxes
and tariffs. Law enforcement was largely the task of the local

Authorities, and in the days when there were few federal judacs.
€ases involvin
Today,

g federal offenses were even tried in stiate courts.
some of the congressional statutes regulating husiness
activity specifically provide that people claiming compensation
Pnder Such statutes may bring suit in the state courts; conversely.
M many civi] Jaw suits in the federal courts, he federal judges
3PPy the law of the state where the case arose. Aside from enforce-
Ment are magters of policy formation and exccution: in these, as

7 N . ] .
We shal] gee briefly in this chapter and again when we consider
Particular

a broad ,
|

government programs in Part V of this book, there is
nd increasing area of intergovernmental cooperation.

n : . o . . )
the actug) operation of much of the public Lusiness today.

ostility ang jurisdictional strife between state and national gov-
€rnmengs §g
th

far less common, and usually myuch Jess significant,
1 the habit of accommodation and coordinated action toward

co . : ‘ A .
.mmon goals. The fact remains that we gj]) have a federal Con-
stitutj A . . -
tution, jp which certain subjects are allgied 10 one govern-
ment for },

£ ndling, and other subjects g the other. It is also.

Ogunately’ a ﬂe)(ible Constitution, Under which Vv
ordl

. ()]unlary Cco-
natj 3 .
100 is possible.
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Expansion of National Power

The expressed powers of the national government have been
expanded i three wavs,

Avtespanesass Fiste the scope of congressional authority has
been macased by amendment of the original Constitution. Of the
specithic powers which Congress formerly facked but has today, the
most sianihicant is the power to levy an income tax without having
to apportion the tax among the states in accordance with their
population. Fyer since 1913, when this authority was vested in
Congress by the Sixteenth Amendment. the national government
has been vicher than the state governments, for the right to tax
cverybodyv's income gave it vast fimancial resources. The impor-
tance of the central government in comparison to that of the states
has increased tiemendously since 1913, 1o is reasonable to doubt
whether this would have happened if the Sixteenth Amendment
had never been adopred.,

Congressional power was also broadened by the additons to
the Constitution which were made right alter the Civil War—
the "Thirteenth, Fourteenth, and Fifteenth Amendments. These
amendments, in brief, were designed to prohibit slavery, protect
mdividuals against unjust state action, and ensure former Negro
slaves of the right to vore, Each of them ends with a clause giving
Congress “the power o enforce this article by appropriate legisla-
tion.” In Reconstruction davs. this new power scemed an impor-
tant one, justifying the enactment ol “civil rights™ laws between
1866 and 1875, Later, however, as the nation acquiesced in the
reassertton of “white supremacy’” in the South, this congressional
authority was left largely unexercised and much of what Congress
did do was held mvalid by the Supreme Court. After World War
11, however, as the drive for cqual rights quickened, the fact that
enforcement powers had been entrusted to the national govern-
ment reeained importance, and the desegregation controversies of
the 1950's heightened its significance.

T'he Fighteenth and Ninceteenth Amendments, adopted i 1919
and 1920, also added to the national government’s power by
authorizing congressional “enforcement.” However, the Fight-
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eenth Amendment, prohibiting the sale of liquor, was later 1¢-
pealed; and the efectiveness of the Nincteenth Amcendment.
providing for nation-wide woman’s suffrage, has not depended on
continuing congressional supervision. Women, as a sex, are in 1o
danger of being deprived of the right to vote.

InpLIED PowERs. Second, the extent of Congress's power has
been increased by the interpretation of the clause in Article 1.
section 8, which says that Congress, in exercising the powers oXe
pressly granted to it, may do whatever is “necessary and pm[u'l‘”
to put them into effect. That phrase might rcasonably be read as
confining Congress to making laws which are absolutcly essential
to the exercise of its power; or it might just as rcasonably be read
as authorizing Congress to do some things, not mentioned in the
Constitution, which enable it better to perform the duties X
Pressly imposed on it. This sccond interpretation—the one which
assumes that Congress has “implicd powers” in addition to, and
1n aid of, the powers specifically granted to it—was announced DY
the Supreme Court in 1819, and has prevailed cever since.

The Supreme Court’s decision itself illustrates what is meant
by “implied powers.” The dispute before it was hetween the stat¢
of Maryland and an officer of the Sccond Bank of the United

tates, and the case is known as McCulloch v. Maryland.* Congress
had chartered the bank, and it had opened a Lranch office 10
altimore, Maryland. Previously, the financial system of the coun-
try had beep largely controlled by state-chartered hanks, and theses
tog?ther with some state governments, were hostile to the new
Eszloir;allly chartered bank and hlopcd l()‘ cripple or (l(:sll'n)‘r it. A‘"'
notes gl_Y». Maryland enacted a law laang l!l(‘. new .I);mk $ l)Zl!l]\"
- his tax was really designed to drive it out of the banking
Usiness jp Maryland. The cashier of the Baltimore branch bank

1 . .

it metr}:,gealorx 316. This is the way ;n which judicial decisions arc “filul." Here.
volume hat the decision in McCulloc 'lv;/c’rsus Maryland can be found in the rourlh‘
undey h? the reports compiled b?’ 1 ‘Callon: the court reporter, and publishee
those Carsl 'nﬂmc. The report of this case begins on page 316 of that volume. l"‘
name qof Y days, reports of Sl‘l?rcmc Cof'n dCC'lSIOns were published under the
since 1874t ¢ reporter at the t!mc—thdlon, Cranch, Wallace, Peters, c“.'__],ull
ports,” ind.lhc)' have been puhhiht::d '!’)’ ;]hc government as “Supreme Court RT‘
of volume lcated b)’ the initials (JS The l_JS Reports now run into hun(ll;‘—" 5
T vamm 1S The first case rcporlcd in the 1957 term of the Court would he citet
as 357 Us, |-
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Issued banknotes withouy paving the tax, and the state brought
suit against him,

Fhe Supreme Court's decision, written by Chiet Justice John
Marshalll dealt fnse with the arcument  that (‘.onQrcss had no
power to establish or chavter a bank. I vou reexamine Article 1.
section 8ovou will not find any authority to do this given o Con-
gressat east. not exjoenly given, in so many words, However,
Chict Justice Marshall <aid. in eflect, that the United States QOV-
criment had @ vighe to exist: that any government must have
Mmoney, s going (o operate at all: and that the Constitution
specifically recognizes this, by eiving Congress the power to tax.
So. said he ispeaking for a unanimous Supreme Court). Congress
can legitimately decide that, to carvy out its financial responsi-
bilities, the establishment of a national bank is “necessary and
Proper.” because the express power to raise money implies the
power to hold that money safely and invest it wisely. “Let the end
be legitimate. Tet it be within the scope of the Constitution, and
all means which arve appropriate. which are plainly adapted to that
end, which are not prohibited. but consist with the letter and
spirit of the Constitution, are constitutional.” Thus wrote John
Marshall, and thus was established the doctrine of implied powers,
strengthening and hroadening the scope of national authority.

The decision in NMeCulloch . Maryland is significant, too. for
its hearing on another matter which is not expressly stated in the
Constitution. After declaring that the Bank of the United States
had been ('()nslimlinn;llly established, Marshall went on to hold
that Maryland's tax upon its banknotes was unconstitutional. In
essence, the Court decided that a federal system, established by the
Constitution, necessarily implied that the states could not cripple
the national government in the exercise of its powers. The state
of Maryland, :l(lmittcdly. had the power to tax, but it could not
use that power to prevent the national government from exercis-
Ing its power to run a banking business. As Marshall wrote: “The
States have no power, by taxation or otherwise, to retard, impede,
burden, or in any manner control the operations of the constitu-
tional laws enacted by Congress to carry into execution the powers
vested in the general government.” Thus, by implication, the
national government not only has more affirmative powers than
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are specifically enumerated in the Constitution, but it also has the
right to exercise all of its powers without interference by the
states.

INTERPRETATION. The third way in which national power has
grown is through interpretation of the express powers themsely es.
In Article I, section 8, are certain brief clauses whose meaning is
not altogether certain. For instance, Congress can tax (and there
fore, presumably, spend money), “to promote the . .. sencral wel-
fare.” And it can “regulatc commerce . . . amons the several
states. . . .” Does its right to spend for the “seneral wellare™ mean
that Congress can appropriate money to be paid 1o particular
farmers who agree to refrain from growing crops that aie in oy er-
supply? Does its right to regulate interstate commerce mean that
it can fix a minimum wage for the employees of manutac g e
corporations whose products arc sold all over (he countivy U li-
mately these questions depend on whether the Supreme Court
construes the appropriate clauses narrowly or broadly. And
though the Court's decisions have not been congisrent,
that, by and large, the trend has heen in favop of
struction.

Chief Justice Marshall again pointed the way when, in the
famous case of Gibbons v. Ogden,?* he declared that “commerce
among the states” included not only buying iy selling, hut all
forms of commercial “intercourse”—in that case, steambont nasi-
gation. After Marshall’s dcath, however, ()¢ Supreme
gradually inclined toward a narrower view of Congress's powers,
and eventually, in the carly part of the twentieyy, century,
to call certain national laws unconstitutional ey, though Con-
gress had enacted them in the belief that they were
of interstate commerce. Foremost among these
Constitution was construed as narrowing Congress's POWCT wils
Hammer v. Dagenhart,® decided in 1918, Hoping 1o climinate the
evil of child labor, Congress had passed a |, prohibiting the
shipment, across state boundarics, of any go upon which chil-
dren less than twelve years old had worked. '}y Supreme Court,
however, ruled that Congress had no power 14 ¢hact such a St ute.

al-
VO can \.’ly

a bhroad con-

Clourt
it began

regulations
ases i owhich the

29 Wheaton 1 (1824).
3247 U.S. 251 (1918),



The Federal Union / 57

The Court said that emplovment -ob children or anvbody else—in
a factory, mill or mine was a matter for cach state to deal with
and that Concress’s statute really mtended to regulate such em-
plovinent rvather than commerce. Not all the nine judges who
composed the Supreme Court agreed with this decision. Four of
them. speaking through Justice Oliver Wendell Holmes, Jr.,
arguced that whatever Coneress’s intention might have been, the
statute 1t passed deale with the shipment of particular goods across
state lines and hence was a valid regulation of imterstate commerce.

The four dissenters were a minoriy, vet their views eventually
prevaileds Hammer v Dagenhart was an extreme example of the
restrictive, nartow interpretation of Congress’s power to regulate
interstate commerce. Less than twenty vears later, Congress en-
acted new Laws regulating the emplovment relationship, and one
of these new Laws was essentially similar to the original child Tabor
law. Now on the Supreme Court were only three ol the judges
who had decided Hammer w0 Dagenhart: the vest had died or
retived. In 1937, the “hroad constructionists,” the judges who
followed the views ol Marshall and Holmes, prevailed. In o that
year and therealter. Congress’s powers to reaulate and control
the industrial Hife of the country was vastly expanded. through
the greatly broadened scope which the Court gave to the meaning
of the words “mrerstate commerce.” Congress now can, and does,
not only prohibit the interstate shipment of child made goods.?
hut impose minimum wages, occastonally fix prices. and require
that employers bargain with unions, all under its broadly con-
strucd power to “regulate commerce L. among the several states.”

Thus in dillerent ways the central government has become
dominant. Yet the states still exist. Not only do they exist. but
as individual governments they have grown. While in com-
parison to the national government they have become less mm-
portant, they actually are more active. employ more people, and
spend more money than they did in carlier times,

4 his was dedided in 198, in the case of U.S. v Darby, 312 U.S. 100, In
dediding this case, the Court specifically “overruled”™ Hammer v Dagenhart: that is,
it announced that the earlier decision had interpreted the Constitution incorrectly.



58 / The Constitution of the United States

State Powers

The powers allotted to the states are not spelled out in the
Constitution. On the contrary, that document forbids the states to
do certain things: coin money, for instance, or pass laws impairing
the obligation of contracts. But the framers assumed that all other
governmental powers not delegated to the central government
remained in the states. The framers assumed this, hut agreed to
have it made explicit—and the Tenth Amendment expressly “re-
serves” these undelegated, unforbidden powers to the states.

Undelegated, unforbidden—and undecfined. \What, then, are
these “reserved” powers? No short definition of the state’s powers
could be complete. Often, however, each state is said to possess the
“police power,”—the power to ensurc and promote the health,
welfare, safety, and morals of the people of the state. And, as we
have seen, it is taken for grantcd that each state has the power to
tax its citizens.

The states, then, have the primary responsibility for making
and. enforcing the rules concerning such matters as cducation,
sanitation, menta] health, marriage and divorce, the sale of real
€state, and the prevention of crime. (Much of this is accomplished,
of course, by local units of government established by the state
0? Pursuant to state Jaws—school districts, counties, cities, and
V.1llages.) They can also regulate industry, so long as their regula-
tons are reasonable and do not obstruct interstate commerce or
conflict with a valjq federal regulation of commerce. ‘Thus states
have establisheq “safety codes” for factories and mines, and un-
employment insurance systems, and “fair trade” rules against
PTice-cutting. On some subjects, many state legislatures have
YOluntarily adopted “‘uniform laws,” such as the statutes govern-
'8 Negotiable instruments; and, more often, one legislature, in
considering a peyy measure, draws heavily on the wording of some
other State’s statute concerning the same subject. Yet cach state
can do 1ts job differently from every other state. One may be a
P foneer N prison reform, another in clinical treatment of mental
disease. One may establish a public, inexpensive life insurance
System, while another experiments with a youth service pro-
STam to combgg juvenile delinquency. So it is not surprising that
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the states have sometimes been called “laboratories,” where novel
covernmental expertments can be tied. 1t they fail, no one out-
side the particular state is harmed, and if they suceeed. they may
seta usetul pattern for other states to follow,

There are grave dithculties, however, facing anv state which
cmbarks on an expensive new program. Where will e get the
needed moneyz: Te can ax s citzens, incduding the corporations
in the state: but b it increases taxes, will not people and especially
laree husiness enterprises move away to some other state where
taxes are much lowerz As transportation has become rapid and
casv, and communication instantancous, the old separateness of
the states has Tost much of its former veality, In economic and so-
cial terms, the boundary line that divides one state {from another
has come to have less and less meaning. In the old davs, a man
managing a lactory in Indiana was likely to own the factory, o
live in Indiana, and to sell most or all of his product in Indiana.
Now, in contrast, his Indiana factory is likely to be owned by a
large corporation which in turn is owned by stockholders. The
corporation’s headquarters may be not in Indiana, but in Dela-
warce or New Jersey: and the stockholders Tive all over the country.
Now, if Indiana’s taxes should become unusually heavy. the cor-
poration might close down the Indiana factory and do its manu-
facturing in other states. Hence, even the wealthy states are often
reluctant to undertake public programs which are costly, for if
they increase the state taxes they may be killing the goose which
lays the golden eggs.

If wealthy states sometimes feel that they must refrain from
making neceded improvements—in school buildings, for instance,
or hospitals or highways—the poorer states, which have litle
industry and hence fewer tax resources, have even less real free-
dom of action.

These financial impediments to state action might be unim-
portant to the nation as a whole, if the people and business of
cach state were wholly separate and apart from those of every
other state. But they are not. We have become an interdependent
nation; what happens in one state aflects all the rest of us. High-
ways provide a familiar example of this. For business or pleasure
we drive through many states, and you know what a difference it
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makes when you cross a state line and, leaving a fine divided tonn-
pike, suddenly find yoursclf jolting on a narrow two-lane road.
Infectious disease is another illustration; germs take no notice of
state boundaries. And the national interest in how goad a job cach
state does has been made especially apparent in wartime, when
too many young men were disqualificd by physical defecrs or
handi(:appcd by inadequate schooling. Bad tecth and bad cduca-
tion both impaired the strength of the United Stares.

FEDERALISM UNDER CHANGED CIRCUMSTANCES
The Grant-in-Aid

While, then, individual states find it hard to build super-
highways or schools or hospitals, there is often a real national
interest in their doing just these things. "That national intcerest
is usually made concrete in the form of a deviee known as the
“grant-in-aid.” Very simply, this is a conditional gift of moncy by
the natjonal government to the states, the money 1o he used for
a specific purpose. The states arc legally free 1o refuse the grant,
but almogt invariably they accept it.

The “grant-in-aid” device was first used over g century ago,
?nfl.the first real long-range federal “program” cmploying it was
Nitiated in 1862, when Congress passcd the Morrill Act. ‘T'hat law
conveyed to the states certain land owned by the national covern-
TMENt, on condition that it be used as a site for o college specializ-
Ing in agricultural training. Later laws broadened (he permitted
Purpose, tqo include mining and lcclmology_ The “A & M©
colleges, in many western states, are still called “land-grant col-
leges” because a federal grant-in-aid brought them into existence.

In 1913, a5 we have seen, the financial balance f power shifted

'OM the stages tq Washington with the adoption of the Sixteenth
Amen Ment, authorizing Congress to levy an income tax. The
federal government had, hefore that time, been a rcelatively small
establishment. Now it had new financial resources. There would
S¢Cm to be 3 reasonable cause-and-cfect relationship between the
adoption of the Sixteenth Amendment and the fact that, very
soon thereafter, the national government embarked on a new and
€Xpensive grant.in.aid program.
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Congress enacted the st major monetary “erant-in-aid™ law
i 1916, offering monev to the states for highway construction,
Since then crants incand have muluplied. 'The national govern-
ment has provided the states with funds for fighting venereal
discase, encoutaging vocational cducation, paving old-age pen-
sions, butlding hospitals, and many other purposes. "This method
ol so-called “cooperative tederalism™ hecame firmly established in
the 1930,

Grantsinaid e conditional in thiee wavs, First, the money
must be spent for a particular, specified program. Sceond. though
the state administers the program. it must comply with certain
standards Taid down in Washineton: for instance, to get federal
money lor old age ])('ll\iun\. Qs Eate st (‘lll])ln\' civilservice or
maerit system: personnel throughout s public wellave agencies.
Thid, i most cases the state must contibute some tunds of s
own to the program,

The crantin-ud device has some disadvantages. Although i is
based on the idea that cach state should run its own program, fed-
cral “standards™ mmpose a certain degree of untformity across the
nation and hmit the states” freedom to experiment, for better or
worse, with new administrative devices or unusual programs. And
the usual overwhelming temptation to accept the proffered grant
sometimes leads to a distortion ol a state’s budget. For example,
the expenditures for vocational education i some state depart-
ments of education are very high because of the availability of
“federal money™ to quality for the grant, the states spend more of
their own funds for thae purpose than they would 1f they were left
alone, and so spend less on something which may be more im-
portant. In other words, state policies are shaped, somewhat, by
the existence of the federal orant-in-aid, and to that extent policy-
making on local matters is shifted from the state capitals to Wash-
mngton,

Nevertheless, the erant-in-aid secems to represent a workable
compromise between awholly national, unitary system and one in
which the separate states, though theoretically retaining impor-
tant powers, find it impracticable to exercise them. Kept within
bounds, the plan represents a sane development of the federal
system. Of course, if the device were abused, it could harmfully
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change the federal pattern. If Congress offercd huge grants, too
big to be rejected, but surrounded them with extremcly detailed
conditions, this could lead to a virtual abdication by the state
governments. Conversely, if Congress simply made large grants
with no strings attached, we would have the odd situation of the
nation’s taxpayers supporting the state governments, with no
voice in how their money should be spent. Both of these extreme
positions have occasionally had defenders but neither is typical
of the actual grant-in-aid laws on the statute books.

The Interstate Compact

Far less important than the grantin-aid is a device permitted
by the Constitution, which can be used to foster cooperation not
between the national government and the states, but among states
themselves. All that the Constitution says about it (in Arucle I,
section 10) is that “No State shall, without the consent of Con-
gress, . . . enter into any Agreemcnt or (Zomlm(:t with another
State.” This implies that, if Congress approves, individual states
can make compacts with each other, and occasionally they have
done so. Usually these compacts have concerned the joint manage-
ment of resources which affect more than one state. For example,
the water in the Colorado River, which flows through several
states, was needed by communities in different stares for irriga-
‘tlon and other purposes. Six states, thercfore, entered into the
‘Colorado Rjver Compact,” in an cffort to divide up the water
VN an equitable basis. Likewise, the operation of t}y¢ port of New
Y.Ol'k is not the concern of a single state. It includes (he docks and
aIrports in New Jersey as well as those in New York, Accordingly,

Y compact the two states established the Port of New York
Aurhority, which regulates seagoing and airborne and even auto-
mobile traffic on both sides of the line which separates the states.

For a brief time, when the narrow construction of national
pox.vers, exemplified by Hammer v. Dagenhare, inhibited federal
action on matters of national concern, there was a belicf that the
Interstate compact device could be used to solve broad economic
Problems, Byt the competition of local interests always makes
such agreements hard to reach. They remained few and far be-
tween, and eventually their potential significance was diminished
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by the Supreme Court’s hroader interpretation ol the Constitu-
tion. 2iving wider scope tor congressional action. Since World
War L however. one particular iterstate problem has been
pressing ever more urzently tor solution. This is the “metropoli-
tan problem.” caused by the tremendous and rapid growth of
mettopolitan arcas. A metropolitan area is an essentially urban
community, with one laree city at s heart and other cities,
industrial or vesidential, adjoining it The solution of metro-
politan problems, such as the control of trathe or land use plan-
ning. may 1equite some torm of metropolitan government. Yet
[requently a metropolis, such as Chicago or Philadelphia, St
Louis or Kansas City, sprawls across a state lines some of its con-
stituent parts are subject to the laws of one state, some to those of
another. It may well be, therefore, that the interstate compact will
gain new mmportance as a method of enabling metropolitan mat-
ters to be handled on a metropolitan basis. 'The New York-New
Jersey compact points the way.

Vational Leadership

The adaptaton of the federal svstem to the conditions and ve-
quirements ol the modern world has been accomplished by var-
ious means. Tt has followed the changes in circumstances rather
than causing them. We began with a federal system because the
principle of federalism was, necessarily, the basis of the original
union. We still have 1t because it is traditional and familiar, be-
cause it conforms to a still fairly general faith in the eflicacy of
local government, and because it has been adaptable, able to meet
the people’s new demands on government.

Some of these new demands are the product ol the industrial
age. With the coming of the railvoads and the invention of the
corporation, nation-wide industry began to displace the typical
small local husiness of the eighteenth century. But big business,
while accomplishing productive marvels, also crecated new prob-
lems of social and economic justice. Workers, consumers, and
small producers demanded that government impose some controls
on big business. By definition, however, big business and, in re-
cent years, “big labor” transcended the limits of any one state. No
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single state could regulate them cffectively. Only the national
government could.

Other new demands for governmental action have arisen from
the workings of the “economic cycle,” in which prosperous peri-
ods have usually been followed by hard times. T'he country's
worst economic depression occurred in the carly 1930°s. Millions
of Americans were unemployed. They could not find work, and
they were close to starvation. Again, no single state wis able 10
save the situation; no single state could reform the nation’s ceo-
nomic system, nor did it have the financial resources necded 1o
feed desperate pcople. Again, the people turned to the national
government.

The third new demand on government was not wished for hy
the people, but was created by the tragedy of modein war, Both
world wars showed that the nation’s sceurity depended on strong
national action in the cconomic sphere as well as the milita yv. In
World War I the federal government took over the railroads. In
World War II it controlled prices and wages and virtually as-
Sumed the direction of all large private industry
tion requirements and the allocation of mayeri
would have wanted the government to do these

through produc-
als. Few I)(w)])l('

lllillg\; m pros-
Perous times of peace; few could argue against i doing them in

time of war. In the dangerous world in which we now live, the
need for the national government to possess
be ready to use them when necessary, cannot be sanely questioned.

All of these demands were, of course, totally unforescen by the
men of 1787. To meet them might well have required drastic
amendment of the Constitution. Instead, they have been met be-
cause our federal system had the llcxibilily to meet them, Both
the broader interpretation of the Constitutjon and the wider usce
O.E .the Srant-in-aid were responses to the hard realities and neces-
Sttes of the 1930's. The important point

could be made without internal strife
and

1s that these responses

) or constitutional change,
1thout abandoning the federal principle.

of ec‘:)‘:‘g’ tl.le pational govemmlcnf ‘i‘s ‘il.l fl.l” control ol many arcas
Whe omic life. In po\\'/er ?m( Pl“““%ci It (.)\'crslmd()\\'s the Slzl-l(’S-
: T€ 1t does not exercise full control, i ofren steers state action,
throug}, grants-in-aid or simply through the offering of expert ad-
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VIce i technical matters. The fact remains that the states still
ll.il\‘c much important work to do. and many significant policy de-
(:'”i“nx are made at the state and local Tevels - decisions which af-
feat the datly Tives ol American citizens. For Americans are not
only citizens of the United States, they are also citizens ol partic-
ular states, We are still a Federal Union,

THE POLITICS OF FEDERALISM

From the beginning of our natonal life, the federal principle
has been an issue in the strugele for governmental power which
is politics. Not cvervone, originally, accepted the definition of
federalism given in this chaprer. And even agreement with that
defmition did not serle cvery question about what kKind of a
Union the Constitution had established. 1t could still be asked.
how closely are the member states bound to each other and to the
Union, and what recourse have the states if, in their view, the na-
tional government abuses the power delegated to it? We have sug-
gested that one way of studying polities is by analyzing institu-
tions: here, a basic question was for many years the institutional
one -the nature of the Union.

The party battles of carly davs were fought largely on this issue
—the very names of the first parties show this. On one side were
the believers ina closely knit Union with a strong central govern-
ment. the “Federalists™ of Hamilton and Adams. Against them
were the “Ant-Federalists”™ headed by Jetferson and Madison,
arguing that the Constitution allowed broad discretion to the
states and established only loose and flexible bonds among them.
As the nineteenth century advanced, the basic questions became
still more acute: did we have a Union of people. or of states? Did
astate have the right to judge, for itself, when the conditions upon
which it entered the Union had been broken? Could it then with-
draw from the Union?

Arguments over these questions punctuated the long and tragic
march toward civil war. Statesmen orated about the meaning of
the Constitution and the “sovercignty” of the states. Great men
helped to sharpen the issues by describing what they thought the
institutional framework was or should be. Many of the historic
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words of the struggle that echo down the halls of history concern
institutions: witness Andrew Jackson’s ringing toast, “Our Fed
eral Union, it must be preserved!” and Danicl Webster's “Tiberty
and union, now and forever, one and inseparable!” Yer underly-
ing the debates about the nature of the Union were deep and bit-
ter conflicts of interests, conflicts foreshadowed at Philadelphia in
1787 and reaching a climax at Gettysburg in 1863, "T'he tacedy of
these conflicts—perhaps the factor which made them insoluble in
legislative chambers and forced them to be decided on the battle
field—was that the contending interests were to a huge deviee di-
vided along geographic lines. It was not just a matter of manu-
facturers contending for advantage against farmaers don
Same. In the Jast analysis, it was North against South,

The interests involved were not entirely cconomic. Philos-
Ophies, like institutions, gain adherents. It is too casy to say that
aTguments about the proper role of government, or sovercignty.
Or‘other abstract ideas are always cloaks disguising a sclfish
drive for material advantage. There can be an “ideal interest”
2 8roup of people firmly wedded to an idea which, at least as lar
as they cap see, is not connected with an
Selves, Thus large bodies of people a

to ; . . .
di Particular institutions: all throug
i

1o the

y practical gain for them-
re quite impractically loyal

h recorded history, men have
ed for their country or for their ideals.

o {/rilothe early politiFs of federal?sm, the problem of loyaltics was
and Sltl;t. Each American was'subjcct u? two govc?rnmcnts, nzuim.ml
i . Fach had to decide for himself whicly had the prior
Claim op his patriotic devotion. If this seems odd o us, today, re-
?:lember that the states existed before the Union did. Loyalty 1s,
N Part, a tradition handed down from one gene

a ,
sed on love of one’s homeland. For most Ame
Omelanq

th
la

ration to another,

ricans in 1787, the
Was Virginia, or Pennsylvania, or New York, and nof

¢ Uniteq States of America. And so, for m
T8¢ numl

tlr}guished

any ycars and for
ers of people, the states more than the Union were the

ts of patriotism. In the South, this tradition swas per-
many decades. It was still alive in 1861, when a dis-
officer of the United States Army resigned his com-
1ssion because, though he considered himself a loyal American,
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he was a loval Vinginian first. In war between state and nation, he
cast his Torwith his state. His name was Robert . Lee.

Althoush state Tovalties endured, new emotions of patriotism
centered on the nation as a whole. The thirteen original states
micht maintain their hold on the people’s atfections. but the na-
ton was growing. New states, with no traditions, were being
hewed out ot the wilderness. The pioneers, moving west, could
feel no deep imherited atachment o these new states. They
looked e the national government tor help. and they eagerly
prossed ther claims to be admitted o the Union. Their patri-
otism was likely to be nadonal patriotism. Add their growing
numbers o the minority in the seaboard states who had fought
for the United States or otherwise been fived by the vision of
Union, and you have a sizeable “interest,” with its spokesmen and
its symbols. Fyery threat from abroad. every battle with a foreign
foe, sharpened this national devotion. And so in 18305 an American
naval commander could carve a niche in history by crving "My
country, vight or wrong!™ and in 1814 a Mavyland poct. referring
not to his state but to his country, could sing of “the land of the
[ree and the home of the brave.”

Less emotional and henee much narrower i scope was the Vin-
terest™ ina political idea: the belief that local government is best
for men who love freedom. Decisions made close at hand. it is as-
sumed, are better than those made far away. First, they are made
by people who know local needs and customs: second, more people
can participate cffectively in making them. This theory is as old
as Aristotle. For most people, probably, it is not a matter of in-
tense conviction or grave personal concern. But it has always been
sincerely believed by a substantial number of Americans, and its
adherents have always, therefore, been participants in the politics
of federalism.

All of these abstract interests are real, even though they are ab-
stract. ‘T'hey have motivated political action. The fact remains that
they can also serve as a “cover” for far more concrete interests.
They lend themselves to stirring slogans and patriotic hymns, and
so they are uscful to practical men whose materialistic objectives
have no popular appeal. In very recent times, the success with
which symbols can be used to disguise real political aims has be-
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come well understood by American politicians. In the carly days
of the Republic, however, there were no “public relations™ firms
specializing in symbols and slogans. Nor, probably, was there any
such consciousness as there is today of the difference hetween the
professed abstract interest and the underlying matcrial interest.
Men whose economic advantage lay in having the national govern-
ment remain weak and loosely united could sincerely present the
ideal advantages of strong local government and state sovercignty.
Who can say which, the ideal or the practical, was the chicf factor
motivating them and their supporters in the political struggle?
The conflict in economic terms was, in general, between the
agrarian interest and the commercial interest. It grew obvious and
intense almost as soon as the new government was cstablished. In
George Washington's first cabinet were the two antagonists, Jetfer-
son and Hamilton. Jefferson spoke for the farmers, for demaocracy,
for individual liberty, for states’ rights, and against having a strong
and active national government. Hamilton spoke for industry and
finance, for national unity, for leadership by the national govern-
fnem—and, when pressed, he burst out against democracy: “Your
.PeoPle', sir,” he cried to Jefferson, “are a great beast!” "I'he Tam-
tltonian Viewpoint gained adherents, and its supporters, mainly
from the North and calling themselves Federalists, gained control
of Congress and elected John Adams to the presidency in 1796.
Now came the first open clash over the nature of the Union.
Thf Federalists, the party of Hamilton and Adams, wished to
?al.main Power because they liked it, because they believed that
Usiness woulq thrive if they kept it, and because they distrusted
i])ef’fe.rson and feared that he would hurt business if he hecame
teSl,dent- They sought to hold on to the reins of government and
liminate Jefferson as a threat to their domination and their pock-
etbooks 1 ) e o | st
Th Y suppressing all criticism o . the Adams administration.
Criri?tléen _afl(.l Sedition Acts, passed in 1798‘, in cffect made it a
ferson - Criticize the government or any official L}'ncrcgf. Bmh. ch-
. nd James Madison, who had become his chicf political
lleutenam . fr .. X
. » Counterattacked. The front upon which they mounted
their O'ffensive was a surprising one. They did not merely say that
the Alien and Sedition laws were harsh and tyrannical. They went
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much further than that. They induced the Kentucky and Virginia
legislatures to pass vesolutions, drafted by themselves, setting torth
a theory of the nature of the Union. These resolutions were in-
tended 1o serve as a rallyving call for political opposition to the
Federalises, and they served their purpose.

The Kentucky and Virginia: Resolutions did not appeal pri-
marily to the ordinary man’s occasional desire to denounce the
Congress or the President. Instead. they appealed directly to the
tradition of state lovalty and the belief in local government. They
declared, i essence, that the states, as parties to the Constitution,
had the right to decide whether an Act of Congress was uncon-
stitutional. "Then, on behalt of Kentucky and Virginia,  they
indicated that the Alien and Sedition Taws were indeed unconstitu-
tional mere usurpations of power by the natonal government—
and called upon all ol the states 1o refuse to enforce those laws.
Madison, in the Virginia Resolutions, went even further, suggest-
ing that individual states “interpose” statutes of their own, to pre-
vent the enforcement ot the national laws within the states.

In once way, the Virginia and Kentucky Resolutions were a po-
litical mancuver. Jefferson and Madison were caretully developing
an issue which would have wide appeal and on which their “Anu-
Federalist™ party could campaign for oflice in 1800. But the doc-
trine which they expressed, concerning the nature of the Union,
was of significance far beyond the next election. It was a doctrine
of essential state sovereignty, state freedom to decide what its re-
lationship to the Union should be.

Because the national government, under Hamilton's influence,
had fostered policies to encourage industry rather than agricul-
ture, the agricultural interests naturally aligned themselves on the
states’ rights, anti-centralist side. In appealing to traditional loyal-
tics, Jefferson and Madison were simultancously arousing farmers
to political action, making them the basis of the first broad-scale
American political party.

These interwoven interests—the “ideal™ (states” rights) and the
“practical” (agriculture)—were dominant in national politics for
a good part of the period from 1800 until the Civil War. When-
ever they lost their dominance even temporarily, the very fabric
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of the Union was in danger of being torn asunder.® In 1830, the
northern commercial interests having succeeded in persuading
Congress to increase the tariff on foreign goods, southern planters
feared that their fortunes were imperilled. T'hey sold their cotton
in England, and they reasoned that if the United States pue a tanifl
on British goods, the British might retaliate by putting a tavitt on
American goods. This would ruin the South. So the legislature ol
South Carolina, using the example of the Virginia and Kentucky
Resolutions, resolved to “nullify” the tariff, even thoueh the taritl
was a properly enacted national statute and supposcdly the “su-
preme law of the land.” It was this crisis which biought torth
President Jackson’s toast (and, too, his threat 1o use force against
South Carolina) and Scnator Webster's peroration, the final woids
of his reply to Senator Hayne of South Carolina, who had set torth
the State-sovereignty view of the nature of the Union.

Even in 1830, another interest conflict was gathering force, his
was a battle between, on the one hand, a “moral” mtcerest, and on
“Te other an interest both cconomic and “moral.” I'he anadhio-
nlsm.of human slavery in “the land of the free” was producing a
i}rzw“;g belicf that in the name of justice and decency, slavery
Noi:hxlfnagollshcd. This anu-slaver)f 1ntercst was bascd ||{ the
dom: . 1e South, the pro-slavery mterest was overwhelmingly

Ominant. Iy was an economic interest, for financial success of (he
}‘Vhole cotton-planting system depended on slavery. Tt was also a
inl?rcr)lroarl;] iE[ch;t.,The abolitiéxlists‘dmlightlclainvn that slavery was
off a sla’ve.lltlb ave-owners answerce .t.latbt 1¢c Negroces wc.rc better
frecdop, a:dt 1fm th.ey would OFI]CI\\'I.SC. cland that .L() give them
would dq endiq.ualllty woulcll g(;J ?gan.m[ ltm laws. of nature and
the whole ¢ ess harm to the Negrocs, their white masters, and

. uture of both races.
cor(ljf;illsfd;]}iindi\/i(}uals pla};evc%lzll.grcaﬁ)artl in"slm'rpcning the .ncw
Elijah b, [ Pamp leteer, William oyf F,(nx‘1~15()|1; Lhc. cditor,
- Lovejoy; the orator, Wendell Phillips; the novelist, 1ar-

riet .
Beecher Siowe: all these and others aroused moral fervor
_—

5 Co , Ly .
abortiv:v;rsél)’ northern commercial interests, chiefly shipping, were behind an
: Ovement to cause the New England states to sccede from the Union
in 1815. Thes

€ inte : . aged by t f ‘hi -
to most Auncricyy s;ﬁ;‘;l:;d been damag y the War of 1812, which put a stop
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avainst slavery, and it thev had never existed, who knows whether
the course of histony would have been the same? The great phi-
losopher on the southern side, weaving together the ideas about
the Uninon, the cconomie interests, and the alleged beneticence of
slavery mto a compchensive political theory, was Senator John
. Calhoun of South Canolina. But it was neither individual lead-
¢1s nor political theory that brought about the final crisis. The
cconomic interest of the planters led them to press for the expan-
ston of shivery westwand: and against such expansion the majority
of northerners stood united. In 1860 the northerners triumphed
in the presidental clection. Now the southern states technically
violated even their own theory of the nature of the Union. They
had said that cach state could decide if the compact—the Consti-
tution--had been broken. After Lincoln's election, however, they
did not wait for him to become President the following March.
They did not wait until a northern-dominated national admin-
istration took ofhce and did something of which they disapproved.
They assumed that the Lincoln administration would soon pro-
hibit the expansion of slavery, a prohibition which they deemed
unconstitutional, and so, led by South Cavoling, they promptly
left the Union.

Lincoln’s first maugural address, on March -1 1861, dealt pow-
criully with the question of the nature of the Union. He adopted
Webster's contention that it was a union in its nature indivisible;
“no government proper,” Lincoln said, “provides for its own dis-
solution.” If, therefore, the people of a state felt that their in-
terests were damaged by any action of the national government,
they had but two choices. *“I'hey can exercise their constitutional
right of amending it, or their revolutionary right to dismember
or overthrow it.” These are their only alternatives. Either the
states remain in the Union and wry to persuade Congress to change
the laws, or to get the Constitution amended; or they revolt. They
cannot peaccably leave the Union. They cannot just secede. It
they try to do so, they are in fact conducting a revolution against
the United States; and the President, being sworn to defend the
Constitution against all enemies foreign and domestic, will have
to use force to put down the revolution. Thus Lincoln laid the
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groundwork of legitimacy for his later call to arms in the defense
of the Union.

Now most of this is ancient history. We have dealt with it at
some length for several reasons. It illustrates the dithculties of
keeping any people united under a national government, es-
pecially in a federal system. It reminds us that interests can be
of different kinds. It shows how various kinds of intcrests, emo-
tional, economic, and moral, can work together to create great op-
posing forces in the struggle to control the government. And,
finally, it is not irrelevant history. The North-South cconomic
conflict is no longer significant. But the states’ rights slogans,
though far less stirring than they were in days of yore, still are
used to arouse opposition to increases in the national govern-
ment’s power.

“States’ rights” was the banner raised by Franklin D. Roosevelt,
of all people, when, as governor of New York in the prohibition
era, he was objecting to the vigorous enforcement of the Volstead
Act by federal policemen. New York's police, he said, could keep
New York dry. It was the slogan of a later New York governor,
Thomas F. Dewey, in his insistence that the state of New York
should control the business of disposing of the clectric power gen-
erated by federally financed dams on the St. Lawrence River. It
Provides a continuing undertone to much of our political discus-
Sion today, whether the argument concerns contracts wherein an
employer agrees to hire only union members or proposals for
Meeting the financial needs of public schools. More often than
not, its relationship to some economic issue, its use for the ad-
Vantage of some economic interest, is fairly obvious—and as the
?vheel turns, the states’ righters of yesterycar hecome the national-
1sts of today or tomorrow, or vice versa.

Finally, what we have called the “moral” issue, pertaining to
the statys of Negroes in America, has risen to the fore once again,
though in a pew guise. Once again, as we move into the 1960, we
hear talk of “interposition” and “nullification.” Disputes over the
nanlre of the Union will not, surely, by themsclves lead 1o armed
sfrlfe. But the issue of segregation (rather than slavery) will for a
Elme be a source of political conflict and will keep alive the need
for understanding what our federal system is.



The Federal Union, “one and inseparable.”  \t top. Senator Webster (at the
richty debating with Senator Thavne of South Carolina, a delender ol nullifica-
tion™: below, Abhraham Lincoln, cuarded I sharpshooters stationed around  the
unfmished Capitol dome, delivers his first inaugural address in 1861, in which he
explains that the South's secession cannot be Lowlul but is, instead, rebellion.
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The Scparation of Powers

cderalism, as we have just seen, is a dizision ol powers between

a cennal, national covernment and constituent. state govern-
ments. Now we tun to the second fundamental of our Constitu-
tion, the separation ol powers within the natonal government
itsell. Some confusion mav arise trom the use of the word “pow-
c1s” i both instances. Actually, the “powers™ that ave divided in a
federal svstem ane not the same as the “powers™ which are sepa-
rated within the national govaernment. Inoa federal svstem, au-
thorvity to deal with specific subyects is given to one government or
the other: thus, authoriy to regulate commerce, coin money, or
decline war is allotted to the national government. whereas au-
thority to control sanitation, education, or local crime is veserved
to the states. Within the national government. it is veally the fune-
tions that arve separated: the law making function is given to
Congress, for imstance. and the function of deciding judicial con-
troversies is given to the Supreme Court and such iferior courts
as Conuress may establish,

When we speak of powers being divided ina federal system,
then, we are referring to the subjects with which government
deals. When we speak of the separation of powers, we mean a split-
ting up of functions among different branches of a single govern-

73



74 / The Constitution of the United States

ment. It is important to understand this distinction. Here in the
Um.ted States, we happen to have both a federal system and a sep-
aration of powers, hut it is perfectly possible to have one without
the other. Australia has a fcderal system, but no separation of
PO\.vers: there the law-making and exccutive functions e both
assigned to the same governing body. ‘The smmne is tiue of Canada.
Conversely’ a “unitary” state could have a sepmation of powers,
even though it is not a federal union. The two cone cpts ave difter-
€1L and neither is dependent on the other.

What, then, do we mean by a scparation of powers: We mean
that t_he Constitution assigns three major funcrions to thiee dis-
;mg.ulshable branches of the national government. Fiist, the of-
€ctive part of the Constitution begins by saying: A1l leoislative
Power shall be vested in a Congress of the United States.” "This
T(r:leans that the function of law-making is Congress's business, and
U:)eni:is:r is, thercgorc, the -lmv-n.mking or “lc‘gis];ui\(-" b1t h' of
gen;a] rm]ncm- 1 h'c function of law-making is the l.‘l'Sk ol making
obeyed C‘:)CS, épphcablc all over l!w country, which must e
for ins['anceng;e.ss makes a law when it cnfn("ls a statute. It (l(.(-,(?k-s.
they retire ;tt 1a‘t a]l.emp]oyccs shal.l b.lc';l)(lul(l nl(l.::'g(- Lenefits after
a woman acro: cer.[am age, or t‘hm llf ]ld .)c 1 crime to transport
Postage stap S ?. state line for ll’ﬂlnf)l:l_]])l.ll])'();s(;s, or that nr(ln.mry
tional pol; ps sha].l Fost fm.lr (:(.:m.s. I'hese are all ”“”“‘}'s of na-
Congl‘ess tl(i ! reﬁu”mg _1Cgl§13110n, ?llllfl-.lhc framers :l\‘Sl;,’ll('(.l 1o
Specified ip ;E?Sl\ of ]Cgls.lalmg ‘fn “L?L éfl'(l I?w other subjects

icle I, section 8 of the Constitution.

denetcgfng;ethue ?xecutive power, .or_ .fun(:'l.i(m,} is \'Cslc(l’ in |h(.- Presi-
and enforci, m;ed States. By this ls m?iin.t t;g task nl"(‘:n'ryn?g ()'“t
stance, ig resg t]? faws madc- by (“’ﬁB’}C55~ | he Pl.‘csl(lcnl', for in-
do, in facy rP(?n.sﬂ)le f9r sceing 1o '1L.[t'11¢jl't l]m m“rfid ”'m PC”P]S
Is caught ’anfl(eWC their old-age b‘f“ ! ‘ that lhc. white-slaver
which bear g, prosecuted; that the 1;‘:5}?1cn_dcmm- the letters
ecutive functiul'-cem Stamps ]’Ut_ “0[. th "C W].l'l(:!j'd() not. I'he ex-
ful re]ationsh?n also includes prln?al)’ TSLSPOI.lanhty io.r the peace-
The conduct OPdel?etween the Un{th tates and' forcxgn. nations.
sadors, and the iplomacy is the job of the PrcS-ldcnt, his ambas-
of administrag epartment of State. To accomplish the thousands

s V¢ and diplomatic tasks, of course, the President
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s to have the help ol Titerally millions of government employees.
Thoese cmplovees aie appointed by him or his subordinates and
are asstencd 1o particular departments and divisions and burecaus:
tiken all toscther, thev constitute the “executive branch,” of
whi h the President is the head.

Technicallv, as we shall see in Chapter 16, some of the admin-
ative organs of the covernment occupy a special and ill-defined
plice in the toal stiucture, These are the regulatory commissions,
to which Congress has entrusted some Tunctions much like those
normally pevtormed by courts. These commissions are composed
ol othcials who are appointed for definite terms by the President
with the consent of the Senate. The President can remove them,
without senatorial consent, only tor reasons specifically stated by
Congress. They e not, therefore, exclusively under the Presi-
dent’s connoll Tnthat vespect they are different from the rest of
the excecutive branch, Sometimes they are called “legislative com-
missions,” but they are not a part ol the legislative branch: and
despite their “quasi-judicial” duties they are not courts, and so do
not belong o the judicial branch, For present purposes, we can
realistically classity them with the executive departments, espe-
cially as Congress has in most instances granted the President the
authority to designate and to remove the commission chairman,
thus giving the chiel executive great influence in their operations.

The judicial function is allotted to the Supreme Court of the
United States and such “inferior” courts as Congress may estab-
lish. Basically, the judicial function is the peaceable decision of
controversies in which one or both parties claim that their rights
have been violated and seek redress. The controversy may be be-
tween two corporations, one claiming that the other has damaged
it by breaking a contract which the two had made. It might be a
lawsuit for damages, brought by an injured person against the
owner of the automobile which ran him down. Or it might be a
“criminal case,” in which the government, defending the right of
the community to be orderly and secure, seeks to punish that man
who transported a woman across state lines for immoral purposes.
Thesc are just a few examples of the kinds of controversies which
must be decided by the judicial process. The Supreme Court, es-
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tablished by the Constitution, and the other federal courts created
by CongTess constitute the “judicial branch.’

REASONS FOR THE SEPARATION OF POWERS

Most governments, even in free and democratic Countries, do
not splij¢ up these three functions in t'his‘fnshinn. The Bairish
“Parliamentary” form of government, for Istance, assions hoth
legislatjve and exccutive responsibilities, and ey Some judicial
fUnCtions, to a single Parliament. T'he Briig), PYINC minicer is
an electeq member of the legislative body, and (1,4 VOtes on pro-
Posed Jaws, byt he is also the chicl exccutive, Around (.
this i a4 much more familiar pattern thay our owng,

Neverthe]css, when the framers desianed o national jyyqgjin-
tons of government in 1787, they WO ot inventing Somcthing
r.]ew, as thcy were, I)crha[)s llll(‘()llS('lHl.lsly. when they Proposed a

Cderga] system. The device of scp:n».'un.lgj' Functions hetweern dis-
tincy branches of government was familiay o, them, I some of
the CO]Onies, there had been some (‘l(‘gl('(' ol such SCPATATION . \[ost
of the New state constitutions I"“",'d('(l lor it And "i”““”)' all of
the framers were awarce of the logical reasons for iy Tensons sue-
8¢sted by the English philosopher, John Locke, and later oy

Y the Frepgy, baron, Charles de Montesquicy ..
to

waon ld,

forch
frame seenl
ave heen especially imP"cSSCd. by M””“'-‘“l“i"”'s logic. 11
boileq down to this, as rcst;nlel |afc1 by James Madison: “'p g
cumu]ation of all powers, ]Cg'S]m,w.c’. (.‘XC('l.lll.\'(" an ill‘lif‘iill‘}’. n
¢ same hands, is the very (]cfmmm.) of tyranny.” Thererore,
Cach of these powers should be placed in SCharate hands.,
IS beljef that a scheme of separate Powers was an excellent
TOtectjgy, against tyranny was shared by Many of 1he carly Ameri-
Can leader It had been formally expreggeq in 1780 in the

tutj : - oc .
Htion o Massachusetts. That documeny, Written Ia
Tevoly;

Amqp,

consti-
racly by (he
ionary leader John Adams, CxP'li(?itly split up funciions
three branches and then Fmphas:zcd the purpose of doing
In the following language: “The legislagjy.e departmeng gpall

I N eXercise the executive and judicia] Powe
the e

€rs

rs, or ¢ither of ¢t em:
Xecutjye shall never exercise the 'cf{iSlali\'(: and judicig] pow-
Cither of them: the judicial sha]j Never exercise the legisla-
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tive and executive powers, or cither of them: to the end it may be
adovermment of laws and not ol men.”

That v a historic phrase. “a covernment of Laws and not of
men” bur what doces 1mean: We all know that covernment is a
human insticuion and that men do the governing, Johmn Adams
knew this, too, What he meant was this: our human rvulers, with
power at then commuand, can cither use thewr power exactly as
they see b to use it o they can use it i accordance with law or,
as Adams puein Claws” The law or laws which constrain the rul-
ers are hoth wiitten constitutions, statutes, ordinances—and un-
written solidly established customs and widely shared beliefs as to
how governmental power mav be used. Adams, like Montesquicu
and the himers, felt that it a ruler was entrusted with all the Tune-
tions and powers ol covernment, he might vield (o the lcm])l;uion
of ruline by his onwn whim vather than in accordance with law—
for with so much power in his own hands, he would feel that therve
wits nothing to stop him hrom doing whatever he pleased. And this
—the power of the ruler to do whatever he pleases - is the central
quality ol tyranmy. In history there have been wicked dictators
and benevolent despots, bue they all have had this in common.
Untl and unless Ill('y were overthrown by force, they could all
rule just as they liked.

The framers wrote the separation of powers into our Constitu-
tion bhecause they feaved that if one man or one group obtained
too much authority, arbitrary, tyrannical rule might soon ensue.
Jut they feared morve than this. As Madison made clear in The
Federalist papers, they feared the “foree and violence of faction™:
more explicitly, the atempt of a majority of the people to gain
control of the government. Today. we assume that majority rule
is a normal attribute of democracy. The framers, however, were
not exactly enthusiastic about democracy. and their coolness to-
ward 1t was made evident by their fear of majority rule. The spe-
cific: majority which they distrusted was the great mass of the
people, comparatively unlettered, uncouth, and in the framers’
cyes unfit to rule. And so in deciding on a separation of powers,
they were building walls against the scizure of unbridled power
not only by a single tyrant or a small despotic group, but by the
majority of the voters as well.
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THE DIFFERENT CONSTITUENCIES

The separation of powers assumes that separate institutions will
exist, to which different functions can be assigned. T'h¢ Consti-
tution establishes these separate institutions clearly enough: Clon-
gress in Article I, the office of the President in Article I1. the
Supreme Court in Article III. Mercly mentioning them in differ-
ent parts of the Constitution, however, is no guarantee of their
separateness. The factor in the original Constitution which sct
cach branch apart from the other branches was the difference in
the way in which people would be chosen to fill the offices in cach
branch. Each had a different constitucncy.

In this respect, indeed, one branch, the legislative, had (wo dif-
ferent constituencies. Congress was divided within itsclf into two
distinct bodies. The representatives were responsible to the voters
in their districts. These voters elected them and could throw them
out of office at the next election. The other half of the Ievislative
branch, however, did not answer directily to the voters. Senators
were elected, not by the people, but by the state legislatures.

The President was not chosen by cither the people or the legis-
latures. Instead, each state sclected a group of “clectors,” who were
given the task of deciding who should be President of the United
States. The Supreme Court’s mC”_ﬂ’Crs were not clected at all.
They were appointed by the President, with the consent of the
Senate, and once in office they did not have to angyeer 1o anybody,
for they had life terms. .

The fact that each branch’s constituency was (lifferent con-
tributed to the independence of each branch, 1y, congressimen
did not depend on the President fqr their jobs, I'he President
Was not dependent on Congress for his position, T, bhe sure, there
were two exceptions to this il’ltﬂ:branCh indcpcndcn(:c, but not
Very significant ones. First, the !l{dges were dependent on the
President and Senate for their initial appointments, but this de-

Pendence ended the moment they took their places on the bench,
for they did not have to WOITY about being‘ rcappointed. Sccond,
both the judges and the President, on charges of wrongdoing.
could be impeached and removed from office by Congress. In all
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our history, however, no President and very few judges—none on
the Supreme Court- have actually been removed.

SHARED RESPONSIBILITIES AND MUTUAL
RESTRAINTS: “"CHECKS AND BALANCES”

Thus far, we have been analvzing tactors which were designed
to make cach branch separate and independent. Tnevitably, how-
Cver, serious question arises. Such a separation may be a good
obstiuction to tyitannical government, but is 1t not also a major
obstacle to any covernment at allz In such a system, how can gov-
crnment function: Congress might make a law, only to have the
President retuse to enforee it. The courts, applving their own
idea ol justice, might condemn a man for doing something which
Congress had authorized him to do—and then the ofhicers of the
exceutive branch could cither put the man in prison, carrying out
the sentence ol the court but flouting the will of Congress, or
could set him free, agrecing with Congress but detying the court.
What a messt No wonder that i 1787 carly crities of the pro-
posed Constitution, noting the emphasis which its supporters
placed on the separation of powers as a preserver of liberty, re-
plicd that 1t was also the ereator of chaos. But they were wrong.
The framers had foreseen this ditheulty. They were not doctri-
naire. ‘They were pracical. They had fashioned a Constitution
which would work,

As we have seen, cach of the first three articles of the Constitu-
tion begins by vesting a particular function—"all  legislative
power,” for mstance—in a particular branch of the government.
Actually, however, the language is too sweeping. Reading the
Constitution closely, you will see scattered through it various
statements, expressed or implied, which modify those opening sen-
tences of the fivst three articles. For instance, Congress is not really
allotted “all” the legislative or lawmaking power, for the Presi-
dent can try to prevent a bill, which a majority of the Congress
wants, from becoming law. e can “disapprove” it, as the Consti-
tution puts it; today, we ordinarily say that he can “veto” it. The
executive power includes the vitally important executive task of
appointing high officials, but the President cannot do this alone;
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he must share this power with the Scnalc', which has the right to
reject the men whom he wishes to appomt. Likewise, the Presi-
dent’s command of diplomacy is less than complete, for neaties
which he makes with forcign nations will not become effective un-
less the Senate, by a two-thirds vote, a'ppm\-cs of them. As for the
jlldi(‘."ifll branch, the Suprcmc Court 15 (:Sf&])“s]l(‘(l m the Consti-
tution, but Congress (subject to the President’s veto) can decide
how many judges it shall consist of, and whether there shall be in.
ferior courts and, if so, how many, and even whether the courts
shall be allowed to decide certain types of disputcs. Finally, Con-
gress holds the purse strings for both o'['" the other bhranches, Only
by its action can they get the moncy with which to operate. Con-
gress even fixes the salaries of th(:* President and (with some re-
strictions) the Supreme Court justices.

Thus the “separation” of the powers of government turns out
to be incomplete and indistinct. There are thyee definitely recog-
nizable branches. Each branch is to a large degrec independent of
the others, yet each is parlially (l(fpc:n(lcnl.nn the others. Fach, ac-
cordingly, is forced into coopcration with the other branches
where it is necessary that Lhcy'pul‘l together in order for the OOV-
€rnment to operatc. The ])Ilf“i‘] “."C"'W(‘«"i\‘ing of their funcrions
Prevents the chaotic confusion which would follow from a com-
Plete, doctrinaire scp:lratinn of I)(‘)Wcrs-

Cooperation, where nceessary, 1s one side of the coin. On the
other side are the restrainls which these same clayses of the Con-
Stitution allow one branch to imposcon the others, "I'hus the pres-
identia] veto is assumed to have a restraining influence on Con-
8ress. The fact that it must ask Congress for jig moncy presumably
Testrains the exccutive branch from indulging 4y (endency 1o ex-
travagance ip performing its exccutive duties, From this kind of
Yestraint arises the familiar phrasc “checks ayg palances.” 1'han
Phrase has 5 nesative implication. One branch “checks” another:
its power “bala:CCs" the other’s; they all restrain cach other. T'hat
f's One legitimate way to describe the system, Lug, as we have seen
N the previpus paragraph, it 1s not the only legitimate way. If
you say: “We have a system of separation (f powers except for
some Necessary cooperation:” you will he speaking just as accu-
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rately as when vou use the more customary phrase, “separation ol
powers., with checks and balances.”

One reason for the historie emphasis on the necative “check-
ing” aspect as that this viewpoimt was advanced by Madison and
Hamilton i Fhe Federalist papers as an arcument in bavor ol the
Constitution. I he awgument centered around the old fear of tvr-
anny. Fyen b the branches were separates what was 1o prevent
once ol them from becoming dominant and eventually ending the
separation by capturing the whole governmental establishment?
In answer o this, Madison pointed 1o the sywtem of checks and
restraints, by which cach branch could detend itself from en-
croachment by the others, Men love power, he reasoned, and if
they have some they ame ambitious for more: but i the Consti-
tution we have a svstem where “ambition s made 1o counteract
ambition.”

The separation ol powers between three branches, cach selected
i a different wav by diflerent people: the Timited hut necessary
cooperation between hianches, and the mutual vestraints which
the provisions tor cooperation entailed - this was the svstem de-
signed to forestall autocratie tvrants and hold democratic major-
iies in check, Tow has it worked?

THE SYSTEM IN OPERATION

In all the vears since 1787, the United States has never been
ruled by a despot, nor has any temporary majority ever gained full
control of all the hranches of government and used its power ar-
bitravily and tyrannically. Yet times and ideas change. Americans
are as anti-dictator as they ever were, but they have much less fear
of “tyrannical majorities.” Many people feel that majorities are
not necessarily despotic and that the democratie principle re-
quires nmj(n'ily rule. For the l)mlu'linn of minorities, these
people would rely not on the separation between President and
Congress, but rather on the constitutional safeguards of evervone's
richt to dissent and crviticize. They would count on the Supreme
Court 1o enforee these safeguards, for even the “majoritarians”
have largely accepted the independence and restraining role of
the Supreme Court of the United States. 'The Court, as an insti-
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tution, has grown to a staturc which far exceeds the expectations
of the framers. It has done so through exercising its function of
interpreting the Constitution in cases brought hefore it lor de-
cision. A judicial decision which restrains the excceutive, o1 strikes
down an act of Congress, is a check on the other two bhiranches of
government. The “restraining” influence of the Court could, there-
fore, appropriately be discussed in connection with “checks and
balances,” but actually when the Court checks the other branches
it is simultancously performing a morc significant task. It is say-
ing what the Constitution means. That interpretative fundtion is
of such vital importance in our whole governmmental system that
it deserves special treatment and is accordingly discussed in full
in the next chapter.

We turn now, therefore, to the separation of powers between
the legislative and executive branches. Time and necessity have
wrought great changes in the system. We have noted that the dif-
ference in constituencies among the House, the Scnate, and the
presidency was important to the framers in gy, ways. I'irst, the
fact that the represemativcs were answerable o voters in small
districts, the senators to state legislatures, ap the President to
some future group of carcfully selected CICCU)I‘S, made it casier for
each branch to assert its independence of the oihers. Second. in
their mistrust of democratic majoritics, the framers were glad that
only the House was democratically chosen,

Now this has changed. The constituencies il differ, hut they
are all popular constituencies; representatives, senators, and Pres-
idents are a]] answerable directly to the voters. ‘This has come
about partly because of the Sevc.ntecnth Amendment (1913),
which put the election of senators in the hands of (he people in-
stead of in the legislatures. It has rc.sul[c(], partly, from the de-
Cision of the states to have presidential clectors chosen by dircct
Popular yote, and from the custom of having the presidential
flectors morally bound to vote for particular candidates for Pres-
ident ratphey than choosing anyonc they like, But primarily it re-
flects tyo broader developments: the increased faith in democracy
and the growth of the party system-

he carefu] djlution of democracy, so painstakingly written
into the Conpstitution, was probably doomed from the outset.
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How could 1t have been otherwise in a country based on the
principle of popular vuler The wonder is that the Senate rve-
mained an indivectly elected body for so long. The principle of
direct democracy cained cround more quickly in the case of
presidental clections, The tramers had pictured the clectors as
wise and trusted statesmen who would confer together and choose
whomever they thought was the best man for President. Within
a dozen vears, however, the 1ole of the electors was becoming
automatic: electors were chosen not because they were good and
areat, but because they had pledged themselves to vote for Jetter
son or Adams or King or Clav tor President. Todav, when we go
to the polls in a presidential election we are actually voting for
clectors, vet in many states the names of the would-be electors
do not even appear on the ballot. We assume that we are choosing
between actual candidates for the presidency, whose names do
appear on the ballot. In substance and effect, that is just what we
are doing, even though technically we are merely selecting electors
who are expected to vote for our favorite.

This democratization of elections has been made possible by the
rise of the party system, a development which began before 1800.
If cach of the presidential electors had promised to vote for a
different man from all the rest, no President could have been
picked by the clectors or indirectly by the people. But the party
system enables the voters 1o make an ellective choice, especially
when it is a two-party system. Fach party agrees in advance on
its one nominee for President. The candidates for the position of
presidential clector are themselves party candidates, pledged to
vote for the party's nomince.

The party system has had a profound effect on the separation
of powers. The President, usually elected democratically in fact
if not in form, is the one man for whom the party’s adherents all
over the country vote. Inevitably, therefore, the voters look on
him as a party leader and a party spokesman. Inevitably, too, he
and his party, in their appeal for votes, take positions on matters
of policy, and often promise new legislation or the repeal of urf-
popular laws. Legislative policy, of course, is primarily the busi-
ness of the legislative branch. The Constitution exprcssly author-
izes the President to inject himself into 1t affirmatively only by
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“making recommendations from time to time,” and, ncegatively,
only by interposing a veto. But if a party has a legislative proaram,
and the Pres lent is a party leader, can the President siv idly by
while the Congress, for onc reason or another, stalls or cviscerates
his party’s program? In the last thirty years, his problem has be-
come still more acute, for the voters have come to speak not so
much of “the party’s program’ as of “the President’s program.”
If the President is expected, as he secems to be, to put through a
program of new laws, and the law-making power is essentially
entrusted to a separate, independent 'bmnch, how can the Presi-
dent live up to the peoples’ cxpc(.:umf)ns? More significant, how
can any coherent, constructive legislative program bhe adopted?

Fver since the national government became engagced in ereat
and historically crucial undertakings at home and abroad, these
questions have been acutc. Under a party system, in a democratic
society, can the scparation of powers actually he made to work?
That it has worked, at lcast fairly well, may be due 1o the readi-
ness of both the Congress and the President 1o use in new ways
the built-in devices of cooperation which are part of the constitu-
tional framework. Nowadays, for instance, the President may
exercise his constitutional right to “make recommendations’™ in a
fashion that is more effective than a mere written communication
to the Congress, the method used throughout (he ninceteenth cen-
tury. He may decide to address the Congress in person; he may
confer with congressional lcaders and make direct, personal pleas
to individual congressmen; he may sceek to aroyse public opinion
and to cause the public to bring pressure on Congress by making
a speech from the White Hous¢ overa nationa] "1'v hookup.

In all of this, oddly enough, he may he helped by the fact that
he is a party leader. The party SYS“:"{ created (he problem because
it put unofficial legislative responsibilities on (e shoulders of the
President. The party system can also help to solve the problem
which it created, for the President is a party lcader and so his
recommendations may carry 8reat weight with members of his
own party in the Congress. However, the less disciplined and
unified the party, the less the impact of (he President’s party
leadership—a fact that leads to a host of other problems to be
discussed later in this hook.
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The dithculty of developing any coherent long-range program is
increased when the party conflice results i one party controlling
one or both houses of Conaress while the President s ol the op-
])n.\il(' l);nl\'. T hiv tends 1o create a l('gi\l.lli\(‘ stalemate. The
President’s recommendations are rejected by Coneress, and Con-
aress’s bills are vetoed by the President. Compromise, which may
he unsatisfactory to evervone. is obten the only wav to get anvehing
accomplished. The danzers of inaction, aesulting blom such a
stalenite. were exemplibied e the natonal covermment in the
carly vears of the crear depression: most ol what President Hoover
planned to dovan into congressional disapproval, and the Demo-
cratic House knew that ity own pro2ram was sure to be blocked
by the President. More vecenthv, i 19990 we again had a Republi-
can President and a Democratic Congress, with the result that
some Teaishiion was enacted only atter being modihed o escape
a veto, and some important measures, such as a public housing
hill, were never passed at alll Inthat same vear, the problem
created by combining the pany strugale with the separation of
powers was most dramatically illustrated e the saate of Michigan.
With the state shore ol cash, the Democratie governor, Mennen
Williams, ashed the Tegislatme to enact an income tax law. The
R('[)ul)li( an leaislatm e instead insisted on levving a sales tax. The
Governor's sugaestions ol compromise were rejected, neither side
would vield and so no new ax was imposed, the money ran out.
and for a while state emplovees went unpaid. AlL of these cases
show that even a party victorious at the polls may have to modily
or temporarily abandon the program which icoflered to the voters
in the (';mlp;lif.',n. So we see not only that the party svstem aflects
the working ol the separation ol powers, but also that the separa-
tion of powers diminishes the possibility of party vesponsibility to
the electorate.

While the rise of parties has altered the system as originally
envisaged by the framers, the growth of America into a world
power and the d(‘\'clnpmcm of 1ts cconomice life at home have
changed it as much or more. They have, in effect, given new legis-
lative responsibilities 1o the executive branch.

The Constitution, as we have seen. entrusted the conduct of
forcion affairs primarvily o the President. But foreign policy was
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relatively unimportant through most of the nincteenth century.
Since 1914, in contrast, it has been of vital concern to all of us.
As foreign policies have developed, some programs, though initi-
ated by the President, have required legislative action. Congress
thus plays a constantly greater formal part in the shaping of
foreign policy. But—and this is a significant factor—in dealing
with foreign affairs the President has special strength. When
America speaks to the world, it does so through the President: he
i1s the spokesman for the nation. The President, too, has the
benefit of all of the secret intelligence which is gathered all over
the world. Congress does not have the same access to vitally 1m-
portant information. And so in forcign affairs, the President's
recommendations to Congress carry special weight, Congress and
the people are prone to follow him, and he has a greater opportu-
nity for legislative leadership than the framers cver thought he
would possess.
The executive branch’s intrusion into the legislative field has
also increased as America’s economic life has become more and
more complex and the national government has sought to regulate
1t. The theory of the Constitution was that Congress would make
the laws and the President, through his subordinates, would carry
th?m out. However, Congress now finds many subjects too com-
Pllcated to handle in detail, too quickly changing 1o he made sub-
JeCt to hard-and-fast laws. So, often guided by the experts in the
?Xecutive branch and even accepting drafts of bills prepared in
the executive agencies, it cstablishes general policies—that wages
;}éi];rzilkept.from increasing1 in EV:;:iliC.dfmj ?nstan(.tc., or .tlmt the
then deI:nt should buy surp usl a }I) t(l) ucts at a In.n' p.rl(‘c—an(l
gaps in thgates to the execuu'\{fl J)ranc l‘ 1€ job of llllmg.m a.ll the
Powered te statl.lte. The Prc.eslrlcnt, 0: .solmcone under }nm', 1s cm-
in aCcordao dec1.de how quick )l' (-)rtls OI‘)V Y..Wagcs Sh()l.ll(l risc, and
is directednce \Vltl} what.fo?mu a’..dlc]' T'C-S‘ldcm, or h‘ls. appf)mtgc,
farm brod to d.ec1de, w1th'1n Stal_C 1?1‘1]1“,- what‘z? fair price for
President IUCtS 1s at any g’lVCI} l“rf]& | 1_9.&.0 decisions \Ylllcll the
he CXecut']aS to make are 1e.gls.at1ve decisions. In making ll.lClTl,
ve branch is making new laws, though always within
a g"(in?ral frame\vork prescribed by Congress.
I'his delegation of Jegislative authority does not scem consist-
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ent with the theory of the separation of powers. It does not ap-
pear to square with the plain words of Article 1. Al legislative
power .. Lshall be vested i a Congress.” Yet it is necessary. The
Supreme Court has ruled that it is constitutional, so long as Con-
gress’s general policy s enunciated clearly enough to guide the
exceutive, and so long as the executive branch’s procedures in
making such lTeaislative decisions provide safeguards against merve
whimsical, arbiovary action,

THE POLITICS OF THE SEPARATION OF POWERS

Institutional strife is virtually implicit in a system which relies
on “checks and balances.” even when that system also necessitates
interbranch  cooperation. “Cooperation”  means “working  to-
gether,”” But people can work together without cordiality, and
when they cooperate only because they have o, there is a real
likelthood of strained relations between them. All through our
history there has been conflict between the President and Con-
gress, a conflict caused by their separation and the devices ol ve-
straint included in the Constitution. Fyen when the majority of
both the House and the Senate are of the same party as the Presi-
dent, the struggle between the branches runs like a half-unseen
firc along the ground, to break into a blaze when it reaches the
trees. When Madison spoke of pitting “ambition against ambi-
tion,” he was prophetic. For it is ambition—not so much for power
as for the trappings of power, prestige, admiration. and fame—
that underlies this institutional strife.

Actually this kind of conflict is visible, though unimportant,
within the legislative branch itself. There is some jealousy be-
tween the Senate and the House. Fach of them has its own rules.
traditions, and self-respect: cach is in some ways a social unit as
well as an oflicial one, with a “club spirit” carclully cultivated by
the older members. Therefore, a spivit of latent rivalry is always
present, to the point where some care is taken to prevent this ri-
valry from becoming offensively overt. An amusing example of
this is the House rule which forbids any representative, on the
floor of the House, to mention the Senate or any senator by name.
Instead, the representative who wishes to mention action taken by
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the Senate refers mysteriously to “a bill which was passed by
another body.”

Senators and representatives are very much alike, however, in
their reactions to the exccutive branch. Fven as distinguished a
figure as President George Washington quickly learned that sep-
aration inculcated jealousy and that “checks” implied hostility.
He went personally to call upon the Senate, sceking its “advice
and consent” pursuant to the Constitution. The senators cave him
a frigid greeting; werc it not for the rather tervifying dignity of
Washington, one would say that they gave him the brush-off. ‘T'hey
declined to “advise” him, and they made clear that they could de-
cide whether or not to “consent” without his presence,

Few, if any, senators have cver had the personal dignity of
Washington, and the public does not always view the conduct
of Congress as dignificd. But the members are acutely conscious of
the dignity of the institution in which they serve. 'l"lwy are jeal-
ous of its prestige because, for many of them, their own prestige
depends upon it. The average member of Congress works very
hard to get the job and undergoces considerable abuse while he
holds it. Unless he is a person of unusual independence, his amour
propre, his sclf-esteem, depends in part on the respect accorded o
the position which he holds.

Legislators realize, of course, that more prestioe is attached 10
the presidency than to any other office in the land. ‘T'hey are usu-
ally ready, accordingly, to treat that office with respect and even
deference, cven though they may chafe at a President’s assertion
of leadcr5hip and erumble when, by appealing “over their heads”
to the people, he puts them on the spot. But they do not feel a
stmilar ready respect for the other officers of the executive branch.
'Ijl'lese they are inclined to view with suspicion and occasional hos-
tility. 1f a talented cabinet member lucidly explains a complicated
subject 1o a congressional committee, they are likely to call him
too smart, too smooth, too pronc to “talk down” to them. If an-
other cabinet member exhibits 1gnorance of just one subject
within his field, they may trcat him cver alter with a mere scoffing

pO‘]iFencss. In dealing with Congress, almost any high exccutive
official has one strike against him, simply hecause he is in the X
ccutive branch anq Congress is the legislative branch. As for the
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lesser exccutive othaials, especially the publicly unknown “ex-
perts,” they have two strikes against them. Being experts, they
often think they know what should be done. and sometimes they
say so. The congressman’s reaction is likely to be: “Who does that
cuv think heis, 1o be telling us what to doz When did he ever get
clected to anvthing? He couldn’t get twenty votes inany city in
my distiict.” (Gerting, elected, the knowledge that they have won
the approval of “the folks back home.” is the common denomi-
nator ol seltesteem for vivtually all senators and representatives.
Whatever else they do or fail 1o do. ol that they feel they can be
proud.

Note the baseball simile, of “one strike™ and “two strikes.” Tt
was deliberately selected. A batter with one or two strikes on him
is not out. He sull can hic safelv. And so with executive officials:
they start under a handicap but they stull may score with Congress.
Their attitude, their effort, and their personal qualities may win
congressional liking and approval. But it takes a lot of doing.

I the legislative hranch tends to be jealous and touchy, the ex-
ceutive branchindines o suspicion and disvespect. Tt is perfectly
true that many ol the experts never won an election, or even tried
to win onc. Furthermore, they may understand very little about
practical l)()]ili(\‘. They may assume that it s a dirty game and
that those who win i e shrewd, self-imterested men who may
know how to make a demagogic speech but can have no useful
opinion on matters ol high pnli(‘y.

T'his atmosphere ol mutual stand-oflishness (mutual hostility
would ln'nlml)ly he oo strong a phrase) is lavgely the result of the
separation of powers. Compare 1t with a government in which no
such separation exists—Great Britain's, for example. There all the
top exccutive posts are filled by members of the legislative l)mnd}.
the Parliament. The interbranch suspicion and jealousy that 1s
typical of the Washington scene is insignificant in l,nnd(m.. But
with us, such suspicion and jealousy are part and parcel of our
whole constitutional scheme. If they opposed insuperable barriers
to interbranch cooperation, they could very nearly bring the ma-
chinery of government to a halt. Fortunately, though they are
barricers, they are by no means insuperable. Still they do exist, and
in the polili("s of national policy formation they are real factors.
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Also important, in such politics, is the individual factor—the
personality, say, of a President, and the way in which he interprets
the presidential function under the Constitution. o illustrate
this, let us look at the impact, on both the separation of powers
principle and the formation of policy, of two twenticth century
Presidents. William Howard Taft, a “styic constructionist,” bhe-
lieved, in accordance with the letter of the law, that the President
was and should be primarily a chicf executive. ‘I'his was his con-
viction. It suited his tastes; he had never held o sought a legis-
lative office, and much of his public experience had been in the
administrative field. Accordingly, during Taft’s term the Torma.
tion of policy requiring legislation was lcft alios wholly 1o the
legislative branch—with results that were displeasing to many
people who had voted for Talt and, in at lcagt one instance, (o
Taft himself.

Woodrow Wilson, who succeeded Taft, had likewise never held
legislative office, but he had hankered for it cver since his college
days, when he had practiced writing his signature in a copybook:
“'Thomas Woodrow Wilson, Senator from Virginia.” As a univer-
Sity professor, he had highly praised the Brigs), system, wherein
the chicf executive is also the chicf legislative leader. As President.
he acted according to his belicfs. He did sq happily, for he en-
Joyed leadership and was a skilled persuader, Grear domestic is-
sues faced the country in Wilson's first term. The national policies
formed to deal with those issues would have been different if Wil-
son had taken a more literal and respectful viey of the separation
of powers,

Underlying much of the argument about the proper role of the
two branches, however, is the ever present conflict of interests.
Wh.en this conflict is reflected by the President advocating onc
pol.lcy and the Congress rejecting it, we have a typical instance of
legislative politics, to be considered at length later in this book.
When, however, the interests’ concern is expressed in terms of
constitutiona] theory—when one group praises the scparation of
powers and another deplores it—we may say that thosc interests
which wish to maintain the status quo in domestic matters tend

to favor sharp separation and strong checks, while those desir-
ing major change are likely to favor presidential leadership and
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interbranch cooperation. This is because without very strong
leadership, which i seldom finds within its own ranks, Congress
is less Hikely to construct major new policies or change old ones.
Conversely, the President who charges into the legislative arena
does so only hecause he wants change, through the enactment of
new laws, Tt s not surprising that the so-called “strong™ Presi-
dents, those who have assumed that the job of the President in-
cludes Teaislative Teadership, have almost unitormly aroused bitter
hostility in the conservative camp.

The posttion which an interest group takes on the question,
however, may change rom dme to time. It depends on what will
henefit the roup most at any given moment. If a “strong™ Presi-
dent leads Congress toward goals which the group shares, it will,
for the moment, hail his broad reading of his constitutional pow-
ers. It Tarer, his leadership takes Congress along roads which the
croup fears, 10 will denounce him for usurping legislative author-
ity. An example of this was the shilt in attitude of large numbers
of businessmen and financiers. and their editorial spokesmen, to-
ward President Franklin 1. Roosevelt in his first term. Many
cheered when, at the depth of a great economic depression, he as-
sumed the role of leader and told Congress what to do, driving a
great mass of “recovery” legislation o swift enactment in the
spring of 1933, They praised him for doing this: they praised the
Constitution for being so remarkably flexible that it pcrmilted
him to do it. In 1934, however, and even more in 1935, Roosevelt,
still Teading Congress, pushed for “reform™ legislation (stock mar-
ket regulation, abolition of large holding companics, rights for
labor unions) and for welfare laws that would incrcase taxes. Now
the same interests which had praised the President's legislative
leadership and the flexibility of the Constitution sang a different
song: they suggested that the President was smashing the salutary
safeguards of the Constitution on his way to becoming a dictator.

In the same way, many leaders of organized labor denounced
President ‘Truman’s broad interpretation of his executive power
when he sought to break the railroad strike of 1946 by scizing the
railroads. At that time the statutes previously passed by Congress,
dealing with industrial disputes, were satisfactory to the labor
leaders. But in 1947 Congress enacted a new law, the Taft-Hartley



92 / The Constitution of the United States

Act, which displeased them. And so in 1952, when Mr. 'T'ruman
again intervened in a strike, this time scizing the steel mills, la-
bor’s spokesmen hailed his action as a proper excrcise of exceutive
power. They felt, by then, that he was more sympathctic to their
interest than was Congress.

Once again, then, when the argument waxes hot and heavy over
“constitutional principlcs,” a certain amount of cautious skepti-
cism may be appropriate. The principles don’t change, but those
who defend them today may decry them tomorrow. Nevertheless,
a completely dispassionate observer might correctly feel that there
is a real connection between the preservation of the separation
of powers and the preservation of individual freedom in the
United States. He would have to admit that many nations have
long remained free without any scparation of powers, but seill.
what works in England, or Norway, or Australia might not neces-
sarily work as well in the United States. Our impartial analyst,
then, might view with some alarm the increased merging of func-
tions and the enlargement of the powers of the President. On the
9ther hand, he might be disturbed by the delays, divisions, and
Incoherence in the formulation of national policy which are
Cagsed by the separation of powers and which show that the old
pl'rmcip]e still has vitality. Here is a rcal conflict of interests in the
highest sense: the possible good done by the separation of powers
as a deterrent to dictatorship, versus the possible harm it does by
Obstructing necessary governmental action in push-button age.

he qQuestion, of course, is not the formal abolition of the system.
Lhe 1s§ues are whether and how much it can Hhe modified in prac-

: e nation itself is
t0 remain prosperous and secure.



Judicial Review

he judicial branch of the national government consists of the

Supreme Court, established by the Constitution and now con-
sisting of a chiel justice and cight associate justices, and such “'in-
ferior”™ federal courts as may be created by Congress. Since
Congress fnst acted i 1789, there have always been such “infe-
rior’” courts, where trials are held and verdiets are rendered. The
loser in the trial can appeal to a higher court. and eventually, in
some instances, he can appeal to the Supreme Court. Appellate
courts, including the Supreme Court. do not try cach case all over
again; thenr function is to decide whether the trial in the lower
court was fair, and whether the rulings of the trial judge on ques-
tions ol law were correct.

The functions of the Supreme Court of the United States could
be discussed, appropriately enough, in connection with an analysis
of the system ol a separation of powers. Most of the signers at
Philadelphia assumed that the Court might very occasionally serve
as a “check,” restraining Congress or the President from unlawful
acts. They did not foresee, however, that this third branch, which
they considered the weakest of the three, would not only acquire
the unquestioned authority to tell the other branches what they
could and could not do, but would assume a still more powerful

93
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and much more affirmative role. The Court has become the su
preme interpreter of the Constitution. When it says that the Con-
stitution means a particular thing, that is what the Constitution
means. Through the exercise of this great interpretative function,
the Supreme Court has had a profound cffecct on our whole na-
tional life.

The Court decides controversies because that i1s what a court is
for. It restrains the other branches, for that is its role in the sepa-
ration of powers system. But in the course of doing hoth these
things, it does much more. It is the arbiter of the federal system,
when questions arise concerning the division of power bhetween
the national government and the states. It is the hoped-for shicld
of the oppressed, who believe that they have been deprived of
rights which the Constitution gives them and depend on the Counrt
to redress their wrongs. It interprets the Constitution, applying
the words which were written in the horsc-and-buggy days ol 1787
to the complex issues of the nuclear age. “We live under a Con-
stitution,” Charles Evans Hughes said in 1907, “but the Constitu-
tion is what the judges say it is.”

) It language could always be crystal clear, and if statesmen could
Imagine every public problem two centurics in advance and write
succinct solutions to each one into a constitution, there would be
m? need for interpretation. But the meaning of words is often am-
biguous, eyen at the time when the words are written, and it
ihanges as the years go by. What, precisely, was the meaning of
_€Ommerce among the states,” when the framers wrote that phrase
1nto the Constitution in 1787 and provided that Congress should
have authority to regulate such ‘‘commerce”? Did they intend to
re.fer to all the buying and selling that went on in the country?
Did they mean merely the shipment of goods, for sale, across state
lines? Did the phrase include navigation? If it did, did it cmbrace
all Navigation, or only ships carrying freight? These are all legiti-
mate questions about the intention of the framers when they
agreed on that wording. The questions multiply prodigiously
when we try to apply the phrase to conditions of which the fram-
€rs never dreamed, The sending of messages by telegraph, for
pay;. naFlon-wide telecasting; professional bascball, with teams
playing in a leagye stretching from coast to coast; airplanes “sced-
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2" Lstdriting douds to produce rain—ave all of these things,
o any ol them, “commerce among the states”™s

And what is meant by the power of Congress to “regulate” such
commercer Does this clause authotize Congress to prohibit certain
hinds of commerce which it deems harmful, or is prohibition
something different from regulation? Can Congress “regulate” in-
terstate conumerce by promoting it. as when it authorizes the
building of 2 hichwav bridae across a river which divides two
statesr Or s that not a “reculation” of commerce, and therefore
not within the power of Congress? 1t all these problems—and
there e hundveds more can arvise with respect to the meaning
of just one clause in the Constitution, it is casy to see that the task
ol mterpretation as essential and significant.

THE SUPREME COURT AS INTERPRETER
OF THE CONSTITUTION

The Supreme Court assumed this task because it had to in or-
der to decide particular cases that came before it. For instance,
when a man is avested for violating a law of the United States.
he may plead that Congress had no power to make the Taw, that
the Taw is accordingly null and void, and that therefore he has
done nothing illegal. TTow can judges decide whether or not to
set him free unless they first decide whether the law which he vio-
lated was one which Congress, under its constitutional authority.
could properly make?

The interpretation of  written  documents—wills, contracts,
leases, ordinances, statutes, constitutions—is part and parcel of
the work of virtually all courts, both federal and state. It is not
something which courts do voluntarily, “on their own™; they do
it only when they have o, in order to decide for and against the
contending parties in a particular case. When the Supreme Court
interprets the Constitution of the United States, it is performing
a function which has come to be known as “judicial review.” In
cases where there is a need to do so, the Court “reviews” an act of
Congress to sce whether it is a law which Congress had the power
to enact or whether, on the contrary, the Constitution withheld
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such power from Congress or prohibited its exercise in the par-
ticular fashion which Congress has prescrilyed,

Judicial review extends beyond acts of Congress. I'he Supreme
Court occasionally reviews the validity (constitutionality) ol ac-
tions taken or orders issued by the President, and frequently
reviews statutes passed by state legislatures. It does this when the
contending parties in a casc present a real question, which must
be answered before their rights can he adjudicated, cone crning
the meaning and applicability of the Constitution «f the United
States.

The Beginning of Judicial Review

Although a majority of the framers assume( that the Supreme
Court would have the power of judicial review, and althouoh the
Court in 1794 exercised that power in a forgotien, unreported case
which came before it, not until 1803 did j; formally announce
that it had that power and give its rcasons, '}, statute which it
held invalid was an insignificant one, but the 1803 case itsell, Mar-
bury v. Madison,' was one which grew out of , bitter political
dispute and so excited much public interest,

In the background of that controversy was (1, first clear-cut
party battle in American history. Thomas Jefferson, in 1800, de-
feated John Adams for the Prcs"dcn(‘i)’- However, Jefferson and the
new Congress did not take office until March 4, 1891 13, 170, uary.
1801, the members of the “old” Congress, composed Tmgely of
members of Adams’ Federalist party who haq alrcady been de-
feated at the polls but were still in office, decided o reward some
of their political henchmen. 'They cenacted a statute which estab-
lished additional judgeships and new positiong f justice of the
peace in the District of Columbia. For one of (jeg positions Pres-
ident Adams nominated a good party man, William Marbury.
The Senate gave its approval, Zm'd Adams thep signed Marbury's
“commission” or order of appointment as justice of the peace.
The Secretary of State duly aflixed to it the scal of the United
States. In those days, it was the job of the Secretary of State 10 sce
to it that such a signed and sealed commission was delivered to

1] Cranch 137.
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the appointec, Bt the tevm of President Adams and the tenure
of his Scaretany ol State were coming toan end. Tnothe last minute
vush on the morning of March 101 betore Jetferson took ofhee
at noon. the commissions of Mabhuy and some other appointees
were lett, undelinvared, in the Scaretany’s othee.

Jetlerson was inauzuated and named James Madison as his
Searctny ol State. The Jottersonians had previously denounced
the st minute aeation ob judeeships by the Adams administra-
tion as an attempt by the repudiated Federalists 1o capture per-
manent control o the judiciay ater losing the presideney and
Conoress. Now they retused to turther this “Federalist plot™ as
they deemed it Seaetany Madison declined to deliver the signed
commissions to Marhury and the others who had been left empty-
handed on Mach L

Mo by took legal action to compel Madison to deliver the
commission to him. He petitioned the Supreme Court to issue a
wiit of mandamus. that is, an order directing Madison to dehiver.
The veal question before the Court was whether, under these cir-
camstances. it had authority o consider Marbury's application
for the wiit.

Man by cliimed thae ic did, e pointed to a statute- section 13
of the Judiciary At ol 1780 which provided thae “the Supreme
Court ... shall have power to issue o.owrits of mandamus ... to
ANy L pensons holding oflice under the authority of the United
States.” This, Manbuy urged. gave the Court authority to do ex-
actly what he was asKing it to do: namely. to issue a writ of man-
damus to James Madison, who was, certainly, a person “holding
office under the authority of the United States.”

The Supreme Court decided that it had no authority o issue
the writ in this case. Tt agreed that the statute purported to
authorize it to do so. But the statute, said Chief Justice John
Marshall in the iivst ol his many famous opinions, was in conflict
with the Constitution. Remember that .\I;n'bul'y had come di-
rectly to the Supreme Court. He had not petitioned some lesser
court, and later appealed to the Supreme Court: he had, instead,
invoked the “original jurisdiction”™ ol the Supreme Court. The
statute appeared to give him the right to do this. Article 111 of
the Constitution, however, expressly confines the Supreme Court’s
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“original jurisdiction” to “Cases affecting Ambassadors, other
public Ministers and Consuls,* and those in which a State shall e
Party.” William Marbury was not an ambassador or o public
minister or a consul or, certainly, a state. Under the Constitution,
therefore, the Supreme Court had no right to take original juris
diction of his case. Congress had tried to give it that richu, by
enacting section 13 of the Judiciary Act, but it could not do so.
The Constitution having specifically limited the Suprceme Court's
original jurisdiction, Congress had no power to enhuoce it
Because section 13 did purport to enlarge it, section 13 was in con-
flict with the Constitution. And, said Marshall, when such a con-
flict occurs, there is only one thing which the judges can do. They
must uphold the Constitution, as a “supcrior paramount law, . . |
superior to any ordinary act of the legislature. . . . A law re-
Pugnant to the Constitution is void.” So the Supreme Court held
section 13 unconstitutional, null and void, and sent Marbury
away, still empty-handed, becausce the Constitution had not author-
ized the Supreme Court to act on his petition for a writ of
damus,

The notoriety of this case and the force of Marshall’s opinion
made Marbury v. Madison a landmark in constitutional history.
The Chief Justice did more than just decide the case: he asserted
that the Court had inherent power, in cases properly brought
before it, to order the executive to perform administrative acts.
and he set forth convincingly the reasons why the court had to
Teview the validity of congressional legislation. Nevertheless, fifty-
four years passed before another act of Congress was held iny

During that period, however, the Court fairly frequently passed
on the validity of the acts of state legislatures and found them 1o
be in conflict with the United States Constitution. The first of
these cases was Fletcher v. Peck,® a dispute over title to property
in Georgia. One of the claimants asserted that his right o the
Property was based on a grant made to him by the state legisla-
ture; the other answered that the grant had been later revoked,
also by the state legislature. The Supreme Court held that the
second statute, revoking the grant, was unconstitutional hecause

matl-

alid.

2 This refers to foreign diplomats only.
36 Cranch 87 (1810).
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it violated the provision of Article I, section 10 of the Constitu-
tion that “No State shall © .0 pass any . . . Law impairing the
obligation ot Contracis.” The original grant, according to Mar-
shall, acated a connactual oblication on the state, which was
“impaited”™ by the subsequent revocation.,

Shorddy atter Fletcher v Peck, Marshall led the way in solidify-
ing the Supreme Comt's position as the final interpreter ol the
Constitution. "The states, atter all had courts too, and on those
coutts sat some judges as imperious and, in those davs, as famous
as Manshalll "These state court judges did not object to judicial
review, but they chiimed that the highest court of a state had a
richt to interpret the Constitution just as finally and authorita-
tively as the highest court of the national covernment. Marshall,
however, did not shave the view that the Supreme Court was
merely the “highest coure of the national government’™ on a par
with the highest court of cach state. To him, it was the highest
court ol the comntry, and he and his colleagues acted accordingly.
In two carly cases, the Supreme Court insisted on acceptng ap-
peals from state courts in cases involving the meaning ot the
Constitution, cven though the highest state courts had already
passcd upon them. Ae fivst there was resistance. Onee. when the
United States Supreme Court’s decision differed with that of the
Virginia supreme court, the indignant Virginia judges refused
to issuce the necessary orders to enforee the decision. But Mar-
shall stuck to his guns, and the growth of the nationalistic
spirit helped him. The people of the United States accepted the
Court’'s authority to review state legislatdon. They accepted its
assertion of power to he the final judge of constitutional questions,
even when such questions had been dealt with in state courts.
And eventually, at least, they aceepted its right to invalidate acts
of Congress, propounded so cloquently in Marbury v. Madison.

Early Objections to Judicial Review

The Constitution itself does not expressly give the Supremc
Court the power ol judicial review. It does not say a word about
the subject. Most of the framers assumed that the Court would
have the power hecause of the nature of the judicial process: how
could cases be decided otherwise? However, for a period lasting
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more than seventy years, not all of the country’s leaders aorced
that the Supreme Court possessed this implicd richt of judicial
review, and even today the legitimacy of its power 1o hold statutes
unconstitutional is sometimes questioned.

Two major objections have been made to the idea that under
the Constitution itself the Supreme Court has the 1ishi, thiouoh
judicial review of federal or state statutes, 1o make Dindine
interpretations of the Constitution. First, consider o cise wherein
the Court strikes down an act of Congress. Why should the (oot
have the last word as to the meaning of the Constitutions The
members of Congress, who passed that law, and the President.,
who signed it, are presumably intclligent and upricht men, and
they are all sworn to uphold and defend the Constitution. 11 1y v
say that the statute is constitutional, why should the Courr s v that
it is not? And if the Court does say this, with binding authon i e
it not thereby becoming supreme in a sovernment in which 1t
supposed to be only onc of three co-cqual hranches:

Today, the Court's authority to declare acts of ¢ ONZTESS uncon-
stitutional is so generally accepted that it seemng o irtline o ques-
tion it. Yet as good a lawyer and as great an American as Abiraham
Lincoln questioned the conclusiveness of the Coury's interpreta-
tion. In his first inaugural address i 1861, [ 5001, aoreed that
to settle a dispute between in(li\'idllf’lls n a lawsuit, the Count
might have to rule on the validity of a statuie, pog ne stigoested
that only those individuals, and people in sivuagions identical 1o
theirs, should he considerced bound by its decision. 1'1e Court,
implied, was not necessarily the final interprerer of (e
tion. If it said, as it had in the Dred Scolt case s ¢,y years hefore,
that Congress had no constitutional power y, prohibit slavery in
any territories of the United States, this scttled the fate of Dred
Scott, but did not determine the U)mlllunonalm of what Congress
had done or might do. As an 1nl01p1(l.n|(,n of the Constitution,
Lincoln said, the Court’s decision was “entitle( o1c
but it was not the last word. In Lincoln’s vicy, e question of
whether Congress could pmhll)lt slavery in the temvitories was still
unsettled.

18
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4 Dred Scott v, Sandford, 19 Howard 393 (Hsu)
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A different Kind ot challenae to the role of the Court as inter-
preter of the Consttution wmose in connection: with the dispute
over the ttue natme of the federal svstem. I Congress made a law
and the Comt wpheld that Taw, but the people of one or more
states thought thar the Liw was unconstitutional, why, once again.
should the Cout have the final sav: The Constitution allots cer-
tain powers to the national covernment and reserves other powers
to the states. When an act of the natonal government is chal-
lenged on the sround that 1 is not based onany power spectlically
eranted to that covernment, why should the Supreme Court be
the umpire: The Comrtissinelt, a part of the national govermment.
T'o have members of the natonal covernment decide whether
certain powers have been alloted to the national covernment or
1esenved o the states would be Tike having a World Series game
umpited by the substtute pitchers ol one ot the contending
teams. This aritasm, though not ilogical, never was persuasive
cnough o cause the Comt much fear of veprisal, and it was
assumed 1o have been Taid to vest by the Civil War, As we shall
see, however it was revived, in shightly alterved form, in the 1950%s,

Despite these recutient controversies, the Coure has long since
become established as the chiel arbiter of federalism and  the
ultimate mtarpreter ob the Constitution. But we must alwavs re-
member thac m pearforming these functions, the Court ordinarily
does not take the mitiative, Tts central job is o decide the cases
which other people bhring betore it Only when that duty requires
it to doso will it mterprer the Constitution. Many constitutional
questions, therelores have never been decided by the Court. Tt
does not render advisory opinions: and it refuses o decide a case
when cither of the contending parties lacks a divect, substantial
interest in the outcome ol the controversy. The Court s the final
interpreter only of those provisions of the Constitution which it

has to inlm]n'cl.

INTERPRETATION OF THE CONSTITUTION

The Instruments of the Nadonal Government

T'he Constitution, as we have seen, established institutions or
instruments of government; granted powers to the national gov-
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ernment and left other powers in the states; and limited the scope
and exercise of power by both national and state governments.
In all of these respects it has necded interpretation, and judicial
controversies have required the Supreme Court to interpret it

The first instrument set up by the Constitution is the legislative
branch, the Congress of the United States. In it is vested all
legislative power.” Does that mcan that Congress is prohibited
from authorizing the President, or the exceutive branch, to make
rules and regulations that have the force and cftect of awr Can
it, in this way, share the law-making authority cntrusted 1o it: '1T'he
Supreme Court has said that it can, but only if the exccutive's
discretion, in such “law-making,” is clearly defined and Timiced,
and only if Congress insists on procedural safeguards to prevent
the executive's action from being purcly arbitrary. 'I'he Court held
unconstitutional a statute which very broadly empowered the
President to prescribe “codes of fair competition™ for any or all
industries when he saw fit, without adequately mdicating what the
codes should contain and without requiring that an mmdustry
should be given a hearing before becoming hound by any such
code.

The meaning of “legislative powers” has been crucial, 100, in
decisions involving people who have been charged with *con-
tempt of Congress.” ‘[hese have been people who, having been
Summoned before a congrcssional committee, are ordered  to
answer questions and flatly refusce to do so. Can Congress compel
them to answer? When a congressional committee thus investi-
3ates, is it exercising a legislative, law-making power? In one such
case, the Counrt suggested that Congress was usurping the judicial
function, 1n other more recent €ases, a minority of the justices
€Xpressed their opinion that Congress had no right to hold investi-
gations for the purpose of harassing or “exposing” pcople. The
leading case on the subject, however, includes congressional in-
vestigations within the meaning of “legislative powers” if the pur-
POse is to find facts which may help Congress do its law-making
job.

.The constitutional powers of the President, and the relation-
ships between the executive and legislative branches, have also
required interpretation. If an official has been appointed by the
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President with the consent of the Senate. can he be fived by the
President without the Senate’s consentz The Constitution does
not expresslv sav: but when the ousted ofhcial brings suit tor his
salary, the Court must decide what it implies. Again, what are
the Timits of the President’s “executive power™z Suppose Congress
passed a law authorizing the President to take certain steps il a
strike thicatened the production of defensive weapons. Then a
steel stiike did occur i wartime and the President, deciding that
these statutory steps would take o long, issued an order for the
United States covernment to take over the steel mills, Did he have
avicht to do this,as “chiel executive” or as “commander-in-chiel™z
If. in the absence of any statute, he could properly have done it,
did the existence ol the statute preseribing other procedures
qualify or destroy his constitutional power to do 12 These ques-
ticns, and many more, about the powers of the President have
come belore the Supreme Court for decision. Here, as in the case
of ambicuitics with vespect 1o Congress’s powers, the Court inter-
prets those clauses ol the Constitution which established  the
instruments ol government. It has permitted considerable blur-
ring of the original shanpness of the lines separating the legislative
and exccutive branches by approving a large amount of what is
really exccutive “law-making.” And it has inclined to construe
broadly the President’s powers to conduct foreign policy without
congressional intrusion. At the same time, it has occasionally
checked the exercise of presidential power, as when it nullified
Mr. Truman’s order scizing the steel mills on the ground that
the order conflicted with an act of Congress.

The Grant of Powers and the Federal System

In the federal system established by the Constitution, certain
specific “enumerated” powers were granted to Congress. s we
have scen with respect to the power to regulate commerce among
the states, the meaning of the clauses which grant these powers
is often unclear. And except for the broad statement that all the
powers not delegated are “reserved to the States.” the Constil.u-
tion is virtually silent with respect to the rights of the states m
the federal Union. It is not surprising that, beginning in the
carly 1800’s, cases arose in which the actions of the national
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government conflicted with those of a state, or vice versi. FFor
instance, Congress passed a law under which ships were T vn.\ul
for trade along the Atlantic coast. The slalc' of l?cl;nv;nv. 11y s
to improve the health of its cilizcns.by getting ‘n(l' of mosquito-
breeding salt-water marshes, authorized the l)lll'l(]lll.'_" ol a dam
across a creck in Chesapcake Bay. The dam.was mtended 1o \Im.l
off the upper end of the creck from the tide; unfortunarely, it
also blocked the channel for vesscls sailing up 1o the head of the
creek. A commercial sloop, licensed under the federal Taw, sailed
up the creck and smashed into the dam. The owner of the sloop
was sued for damages. His defense was that Delawane had no con-
stitutional right to authorize the dam across that creck. for i
obstructed interstate cominerce. Here was a conflict between the
national power over interstate commerce and the state’s power
to promote the health of its citizens. It was a minor dispute, to he
sure, but it was typical of the kind of constitutional question
which the Court has frequently had to answer, In deciding cases
like this, the Court is, in a sensc, acting as the umpire of the federal
system.

The clause in Article I, scction 8 authorizing Gonoress 16 regu-
late “commerce among the States” has been the chicl source of
dispute ahout the conflicting powers of the states and the federal
government. It presents two major questions. First, what is the
“commerce” which Congress is authorized o yregulater Second.
€an the states exercise their historic powers to regulate local aflairs,
When such state regulation incidentally prohibits some forms of
interstate business or makes them less profitabler (I'he case of the
dam across the creck raised this sccond (question.)

AS to the meaning of “commcerce among the States.” Chiel
Justice Marshall, in the early days, construed (he words broadly.

1en, as we saw in Chapter 3, for a hundred years the Supreme
Court tendeq to interpret the commerce clause more and more
Narrowly, Congress, it said, could regulate the transportation of
tflngible goods, for sale, across state lines—hut even such regula-
ton was disallowed in Hammer v- Dagenhars. 1t could control the
instruments of tramsportation—sailingr vessels, steamboats, and rail-
roads. But i could not Prohibit a monopoly of sugar refining,
even though the sugar was Lo be sold all over the country. It could
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not 1eculate labor conditions in coal mines or make marketing
rules for poultiy markets, despite the fact that the coal was to be
shipped across state Tines and the chickens had been brought to
market from other states. Manufacturing, mining, and marketing,
the Court said. were all local matters: they were not subjects which
Congress could regulate. This was a far cry from Mavshall's dec-
laration that Congress had the power to govern “that commerce
which concerns more States than one”

For yvears a sttong minority of the Supreme Court—often four
justices out ol nine  disagreed  with the narrow construction
fvored by the majority. Eventually, in 1937, the commerce clause
was given a new, broad interpretation. Ina series of major decisions
from 1957 through 1941, the court said that Congress did. after
all, have power to regulate manufacturing, it the goods being
manulactured were destined tor sale across state lines. As the years
went by, “commerce among the States”™ was construed to include
most private enterprise in the country. Old decisions, including
the one in Hammer v, Dagenhart which had said Congress lacked
authority to prohibit the shipment of goods made by child labor,
were denounced and Coverruled.” Under its power to regulate
“commerce among the States,” Congress could now validly re-
quire cmployers to bargain collectively with their employees.
(Collective bargaining, it was suggested, would promote industrial
peace and prevent strikes, strikes prevent production, production
is necessary il there is going to be any commerce: therefore. to
impose a requirement of collective bargaining is an appropriate
way to promote or “regulate” commerce.) Soon the Court was
saying, clearly, that all employment in connection with the pro-
duction of goods destined for interstate commerce was within the
regulatory power of Congress. “The commerce power,” wrote
Justice Clark in 1951, *is commensurate with the economic life ol
the nation itself.”

In handling the second question raised by the commerce clause
—the scope of state power—the Supreme Court scems to have
rcached agreement on a few basic principles which guide its
decisions. If a state law is intentionally “discriminatory”—that is,
if it is intended to give businessmen inside the state an advantage
over their out-of-state competitors—it improperly “burdens” inter-
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state commerce and is thercefore unconstitutional. For instance, a
state might wish to require that pcople who go hrom door-ta daoon
trying to obtain subscriptions to magazines published in othaer
states should pay a license fee hefore starting on their vounds,
But such a law, directed at magazines published owutside ob the
state but not at those published within the state, would be dis-
criminatory. It would impede interstate commerce  the sale ol
magazines across statc lines—and so would be void.

More difficult questions arisc when the state law is not dis.
criminatory, but applies to all alike. As a health measure, a stace
might say that all milk, before being sold inside the state, should
be pasteurized within the state under the watchiul cye ol state
Inspectors. As a provision for safcty, it might require that any Loge
vessel entering its harbors should be steered up the channcel by
an experienced pilot licensed by the state. T'o raise revenue, i
might levy a tax on all sales, including the sale of coods hrouohi
in from other states. If any such laws dircetly conflict with -:,,,
act of Congress they are, of course, void, for acis of Congiress are
“the supreme law of the land.” Often, however, (;(muu-\; his not
acted at all on the particular matter dealt wi}, by 1'|an stitte
Under such circumstances, is the state law valid?
~In deciding this question, the Court attemprs 1o hal
Interests” involved. It tries to measurce the importainee of havine
tl?e Particular subject—milk pastcurization, for insiance, or ])()1:
Pilotage—dealt with aniformly on a national hagis: it considers
:‘iyi:fel:lllle;\:yh;::]bj?a 15 an Z"I’l’"""l".f?'? "“.C ."i)l‘ varied local veoula-
. 1 the state law benefits the state,
1t obstrycgg interstate trade. The decision iy ¢
?:ZSZC;?&(: of them every ycflr.)l."I.C].)cn(ls (m.
ems ~thn ards to th.c I)al’ll(:l‘l.]dl .ld(,t.?. In' dealing with these prob-
“Um’piree COurt‘ quite consuonus Y continues play 1ts part

of the federal system.
thenjlf:tsiecs ix;volving the cmn.mcrclc (:Iaus‘c
about th:; lave frfzqucntly. “"”"‘(’ eaasion 1o express their ideas
Wrote ature of the Unu‘m. Ihe government of the Union.”
John Marshall in McCulloch v. Mayylang, “is, cmphaticall
and truly, a ooy, f the people. 1 y‘ - - ; l< ) o J
emanates f; government o people. In form and substance, it
om them.” More than a century Jater another great
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judee. Benjamin No Candozo, declared thae " The Constitution ..,
wits Tramed upon the theory that the people of the several States
must sink or swim tozether, and that in the long run prosperity
and sahvation are mounion and not division.” These were mere
dicta, not decisions ol the Courte They were not even historical
statements ol proven accuwacy. But the fivst was an expression of
opinion which mfluenced history, and the second was an echo of
an historic come deasion tor i 1869 i Texas v White ® the
Supreme Court held squanely that once a state joined the union.
it could never leave 1o The Union was “one and inseparable,”
Daniel Webster had aied in 1830, “now and forever.” The
Supreme Couwrte eventually, declared that he was right.

Limitations on Governmental Powers Aflecting Property

The Constitution establishes instruments ol government and
orants power to them: it also restrains them. Aside from the -
plicd restrictions which Keep the states from usurping federal
power and vice vernsa, the restraints have two general purposes:
the protection ol property rights and the preservation of what
have come to be known as “individual rights.” In cach case, 1t is
the violation ol these vights by covernment (state or national, as
the case may berwhich the Constitution secks to prevent.

A najor protection of property rights, at least as the framers
saw 1t was the clause in Article 1.section 10 forbidding the states
to make laws “tmpairing the obligation of contracts.”™ "This clausc
was understood diflerentdy by diflerent people. and the Court was
forced 1o nterpret it in some famous cases. The most significant
question about 1t arose from the fact that alter issuing a charter
to a corporation, without any limitation of time or express right
to revoke itasstate sometimes sought to revoke the charter and
bestow it on somebody else, The originally chartered corporation
protested that this revocation was an impaivment ol the state’s
obligation ol contract. T'he Supreme Court in the Dartmouth
College Case® construed the clause strictly against the state. It
thus upheld property vights; it also caused the states to change

57 Wall, 700 (IS6).
61 Wheaton 518 (IR Argaing as attorney tor: Dartmouth College. Daniel
Webster spoke movinglv: “She s asmall college, bus there are those who love hert™
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their ways, so that today the organizers of a corporation receive
their charter only with the specific understanding that the state
can alter it or take it away from them.

The other main protection of property rights is the provision,
in two different places, that government shall not “deprive any
person of life, liberty, or property without duc process of law.”
This language in the Fifth Amendment restrains the national
government, and in the Fourteenth Amendment it restrains the
state governments. The “duc process” clause, essentially, is a re-
(uirement that governmcntal action must be justly intended, well
considered, and reascnable. Deliberately unjust, unconsidered. or
unreasonable action would, on the other hand, Tack “duc process
of law.” This scems like a pretty clear definition, but when you
put it to the test of seme specific event, you will sce that even
so defined, the “due process” clause is still ambiguous. \What
action is “unjust” or “unreasonable”? Wise men have mguced for
centuries about the nature of justice, and intelligent people can
and do differ as to what is reasonable and whay is not.

The “due process” clause, thercfore, from the fivst was ripe for
judicial interpretation. As a protection of property rights, it be-
came important after the adoption of the Forricenth Amendment
in 1868. (At that time, if any government threatenced to interfere
with property rights, it was likely to be a state; the national gov-
€rnment regulated very little of the nation’s husiness hefore 1887,
and not 3 great deal of it until 1933.) Sh‘nﬂy after the Civil War,
individual states began to enact laws imposing various regulations
on iI’ldustry. Objecting to these regulations, ()¢ corporations
affected claimed that the state laws deprived them of property
(.their full control of their business, or their right to profits) or
m,)erty (their freedom to make whatever contracts they liked)
without “que process of law.” To be sure, the Fourtcenth Amend-
ment protected only “persons,” and the complaints against the
state laws ygually came from corporations, but this presented no
diﬁiculty: for, without explaining its reason for doing so, the
Supreme Gourt declared that a corporation was a “person” within
the meaning of the Fourteenth Amendment.?

'_"\__—-—
7 Santa Clay, County v. Southern Pacific R.R. Co., 118 U.S. 394 (1886).
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The essence ol the corporations” complamt was that the state
reculatory leaishation was “unreasonable.” A state law limiung
the hours of labor in a bakery might have been proposed and
cnacted as asensible health measure, but e was attacked as an un-
reasonable deprivation of property and liberty. The legislators,
in hixing a minimum wage for female workers, might believe that
thev were doing the proper covernmental job of promoting health
and wellare and discouraging immorality. "The emplovers an-
swered that the Taow was arbinary, unjust, and unreasonable: and
they also persuaded cmplovees to complain about such laws. Thus,
awoman clevator operator in Washington, Do C.. claimed that a
statute, authorizing a board to fix a minimum wage sufhcient for
the maintenance ol health and protection ol morals, arbitrarily
deprived her ol her “heedom™ to agree to work for thirty-five
dollars a4 month.

As can be seen, the basic question in cases of this sort was not
whether the state was simply depriving anyone of liberty or prop-
erty. All regulatory laws do this, to some extent. The real issue
was, was the state Taw reasonable? 101t was, it was valids if it was
not, it lacked “due process of law™ and so was unconstitutional.

In 1908, a Boston attorney, Louis D. Brandeis, not only per-
ceived that this was the real issue, but invented a way of mecting
it. Retained to defend the validity of a state labor law, Brandeis
cmployed sociologists and statisticians to gather facts and figures.
When the lawyers” briefs, their written arguments on points ol
law, were presented to the Supreme Court, Brandeis's was unlike
any bricl ever filed before. Tt included not only the usual kind of
legal argument, with citations of precedents, but also over 100
printed pages ol social and cconomic data, showing the real facts
which had justified the enactment of the state law. This new tech-
nique was persuasive, while it was still new. It made it hard for
any justice with a normal amount of humility to call the statc
laws “arbitrary” or “unrcasonable.” Two Oregon statutes regulat-
ing hours ol labor were upheld by the Court after the Supreme
Court justices had perused the “Brandeis briefs.” But as the nov-
elty wore off, a majority of the Court became less impressed by the
facts and figures. Instead, they inclined more and more to follow
their own reactions, regardless of the evidence. Their reactions
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were conditioned by their decply held beliefs about the sanctity
of property rights and the importance of limiting the role of gov-
ernment, particularly in economic affairs. And so in the 19207
and early 1930’s, a whole series of state statutes were struck down
as ‘“‘unreasonable” and hence as violative of the “duc process™
clause: laws for minimum wages, for arbitration of labor disputes.
for prevention of ticket “scalping,” for requiring that only li-
censed pharmacists should operate drugstores, for control of the
practices of private employment agencices, and many more,

In all of these cases a minority of the justices—including Bran-
deis, who by now was himself a member of the Court— igorously
dissented. Essentially, they disagreed with the majority’s habit of
substituting its opinion for that of the legislature, as to what was
reasonable. “Courts,” said Justice Stone caustically, "arc not the
only agency of govermment that must be assumed to have ca-
Pacity to govern.” The dissenters also suggested that in disreoard-
Ing the legislature’s judgment and deciding that a statute lacked
“due process,” the majority was really condemmning the law not
!Decause it was arbitrary or unreasonable, but hecause the
Just didn’t like it. As Justice Holmes put it: “I cannot
that the (Fourteenth) Amendment was intended (o give

Justices) carte blanche to embody our cconomic or mor
In 1ts prohibitions.”

judecs
believe
us (the
al beliels

These reminders of the fact that judicial discretion might have
Some proper limits never swayed four members of the majority.
But the views of two other justices (these cases were decided, usu-
ally, by votes of five to four or six to three) began to change as the
great business depression of 1929 grew worse and worse. 'l.?hc nced
for laws to regulate the sick ecconomy now seemed apparent; it
was harder than ever to call such laws “unrcasonable.” And so
In the mid-1930’s, the Court stopped striking down state laws as
a matte.r of course. By the end of that decade, a very different
conception prevailed as to the application of the “duc process”
clause to Statutes governing business aflairs,

Toclay, the “due process” clause is no longer a sturdy shicld
against government regulation of business. It still protects busi-
ness against purely arbitrary ()ppl‘CSSi()n. For instance, (()(l;ly. il a
state passed a law penalizing employers who employed any person
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over thitty vears of age. it would seem casy to show that the law
was nbittary, whimsical, and not reasonably connected with any
proper purpose ol state government. Presumably, therefore, the
Comrt would find a lack ot “due process”™ and sirike the statute
down. But most statutes e not manilestly absurd or irrational.
Most ol tham are desizned to promote some recognized objective
of covernment health, for instance, or wellare or safewy, In terms
of such objectives, a legislature mav be farseeing or shortsighted,
and ity stautes wise or unwise. Mere shortsichtedness and lack of
wisdom. however, mie faults common to mankind. They do not
make a reculatory statute unconstitutional.,

Thus Eosin discussing judicial interpretation of constitutional
lmitations, we have heen considering the restraints on govern-
mental action atlecting property rights. However, one normal.
common sense wav ol interpreting the due process clause 1s to
view it as primarily o protection of anindividual vight of a very
particulam Kind= namelv, the vight to a lair trial. “No person shall
he (l(~|ni\ cd ol life, Tliberty, or property without due process ol
law.”™ Among other things, this mav mean that “no person shall
be fimed (or ordered 1o pav damages), or imprisoned. or exccuted.
except as the result of a decision reached alter a fair trial”

The due process clause, moreover, protects more than the right
to a faiv viall The “liberty™ which it is designed to uphold
against abitrary action is not only [reedom from unreasonable
business regukation or freedom from unjust imprisonment. It also
includes the affirmatizve liberties of the First Amendment—free-
dom ol veligion, speech, press. and assembly. And by the FFour-
teenth Amendment, no person can be  denied  the “equal
protection of the laws™ by a state.

These matters of every person’s “constitutional liberties.” every
American’s fundamental “civil rights,” descrve sepavate, detailed
treatment, which they receive in the next three chapters. They
give rise to great continuing., largely unsettled questions ol con-
stitutional interpretation. In contrast, the questions ol interpreta-
tion discussed more fully in the present chapter have been largely
settled. Unforeseeable events may raise anew the issues of Con-
gress’s power to regulate interstate commerce, and the states’
power to regulate local business. For the moment, however, what
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the Constitution means on these points scems reasonably clear;
and the economic system has so thoroughly adapted itsclf to the
existence and exercise of these governmental powers that theve is

little likelihood of a judicial reversion to the doctrines of the
1920’s.

THE POLITICS OF JUDICIAL REVIEW

If politics is a struggle for power in or through government, the
Supreme Court is deep in politics, shocking as that idea iy scen.
For when it interprets the Constitution, the Court is constantly
defining governmental powers. The real contestants in politics
want those powers used, or withheld, for their own ends—cends
which may be either ideal or material, as we have scen. Most na-
tional policy is made by Congress or the President, and political
campaigns are waged to gain control of those hranches of the
government, But major national policies are also profoundly
influenced, even shaped, by the decisions of ],
Court interpreting the Constitution. Those inte
strengthen the hand of one large interest group
step on the toes of another. It would seem natyy
the control of the Supreme Court’s decision-m
be a major political objective of such groups,
Cia?:r;’:;“al making of decisions is the culmination of the
hall s, not the political process. .1»'ut [].,L, question of who
Zal qugtoi:nth:v::ench anq n.ml.;c th-c dcfcxsmﬁs is ‘!C(?i(kidly a Jmlilj-

- Why, then, isn't control of the selection of the Court’s
personnel a legitimate and constant political obje

The first answer to that question, of course,
are not elected. They are appointed by the p
:ﬁ?;?l;tozf;};eu?sn;::; ;23 thcy“’scrvc{or H)fe. Tf) control the (.:()l‘ll‘t,

e to capture the Presidency and the Sen-

ate: an i . : .
d even if you succeeded in doing so, you might still not

a.ffect tl.le Court's personnel. Judges seem to be congcenitally long-
lived; life on the Supreme C

- 0 Jourt, especially, appcars to be healthy
and'sustammg, It is not quite true that “few die and none resign,”
yet }n a. Particular four-year presidential term it may happen that
no justices at all ejther resign or die. And so no President can
count upon being aple tq appoint to the Court new justices whose

¢ Supreme
rpretations often
, and, conversely,
al, therefore, that
aking process would

judi-

ctive?
is that the justices
resident, with the
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ideas about the meaning of the Constitution are similar to his
own.

Nevertheless, the possibility that a President will have just this
opportunity is sometimes a behind-thesscenes factor in political
campaigns tor the presidency. There are times when justices are
so very old or feeble that one can predict their carly departure
from the Court. Thus, in the 1920 campaign, William Howard
Tatt discreetly wrged the election of Warren G. Harding as Presi-
dent on the eround that vacancies were likely to occur in the near
future, and Harding could be trusted to fill those vacancies with
Usafe” judicial appointments: that is, Harding would appoint men
whose views comcided with those of Taft and his friends. Mr.
Taft, of course. was well aware of the tendencey of a President to
select justices on the basis of his approval of their approach to
constitutional issues. Mr. ‘Taft had been President, himself.

The possible impact of the presidential election on the future
occupancy of the supreme bench is not, however, a customary
topic ol campaign oratory. It may be discussed by lawyers at
lunch, but it should not be mentioned by any prudent candidate
on the hustings. For since 1390, at least, a sacrosanct atmosphere
has come to surround the Supreme Court. The Court is not immu-
nized against criticism, but most Americans assume that it is be-
yond the reach ol party politics and should be kept there.
Accordingly, to make a partisan issue of control of judicial ap-
pointments would be to violate one of the basic “value™ assump-
tions ol our political life. Franklin D. Roosevelt might well have
Icarned this in 1932 when he was first a candidate for the presi-
dency. Inthe final week of the campaign. Mr. Roosevelt, a Demo-
crat, said that the Republicans bore the responsibility for the
country’s bad cconomic plight because in 1929 they had controlled
“the Exccutive, the Senate, the House of Representatives and, 1
may add for good measure, the Supreme Court as well.” This
suggestion that the Court was a partisan body offended many vot-
ers. It did not cost Roosevelt the clection, but it was a tactical
mistake which was sharply criticized even by newspapers support-
ing Rooscvelt’s candidacy. So we sec that although control of the
Court may sometimes be at stake in a national election, the adverse
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popular reaction to admitting that it is an issuc cflectively pre-
vents its being made one.

The political concern with who shall sit on the Court can, how:
ever, occasion a struggle in the Scnate over confirmation ol the
President’s nomince for a judicial post. In 1929, for instance, Pres-
ident Hoover selected a reputable lower-court judge, John J.
Parker, to fill a vacancy on the Supreme Court. Apparently be-
lieving that Judge Parker was “anti-labor” and “anti-Ncegio)”" o
majority of senators opposcd his confirmation and so prevented
his appointment. This, however, is the only occasion in the last
half-century when a nomince for a position on the Supreme Count
has been rejected. Most senators arc awarc ol their constitucents’
distaste for injecting even the appearance of “party politics™ into
matters pertaining to the Court.

If political combatants cannot overtly fight for control oy el ju-
dicial appointments, they can endeavor to limit or to maintain
the power of the Supreme Court. Those who are displeased
l}y the Court’s interpretations can take political action by attack-
Ing the assumptions that underlic judicial review or by secking o
remodel the Court or restrict its power. These efforts oive 1ise t
political conflicts—the politics of judicial review.

Most of this political struggle is waged in institurional terms.
Sometimes the Supreme Court justices have sparked the conflict
by lndulging in unnecessary, unwise dicta oy by calling “unrcason-
able” laws which most pcople considered oty yeasonable and

(@]

flecessary. Usually, however, as we shall see, the members ol the
Court have tried 1o keep the Court clear of poliies, and thus 1o
safeguard its future and the future of judicial review.

In considering the politics of judicial review, we will find that
the role of the individual is usually 1ess promineny than it is in
other Political contests. This is chicfly because 1he Court is not
Compf)sed of a single judge, but of nine; at leasy five men are re-
Sponsible for jts decisions, and they reach agreement in private.
Nevertheless, great judges and famous statesmen have occasionally
played historic parts in determining the scope of the Court’s power
and the exten; of its authoritative independence.

Interest groups are inevitably concerned with who sits on the
Court and hoy they decide cascs. Although they cannot influence
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the actual decisions by lobbving or otherwise applying “pres.
sure.” > thev can oy o influence judicial appointments, and. more
particuln v they can participate in any battle over proposals to
modily the Comt's stnucture or limit its power of judicial review.
Toa constderation of the political factors in such battles we now
turn.

Institutional Factors

The justices themselves have never been ignorant of politices.
From the fust, they have understood that the Supreme Court is a
covernmental institution, existing ina political world. Within
the national covermment, and in the nation as a whole. the Court
did not acquire is great prestige and dominance just by happen-
stance. s arowth, as an institution, was nurtured by the justices
and by those who avreed with the Court’s decisions: and the insti-
tation ol judiaal veview has prospered likewise.

From an institutional standpoint, Marshall's decision in Mar-
bury v Madivon was a political masterpicce. Not only did the
chief justice convincingly state the case tor judicial review: he
also asserted the judicial branch's right to give orders. under cer-
tain circumstances, to the executive branch. Yet in doing cach of
these thines, he avoided a clash with anvone who might have de-
ficdd him. "Trues the decision held an act of Congress, section 13
of the Judiciary Act of 1789, unconstitutional, but it is hardly
likely that any member of Congress in 1803 felt affronted thereby;
in fact, it scems improbable that many members had even been
aware of the existence of section 13 before the case arose. Tt was
an insignificant, noncontroversial statute. Furthermore, the major-
ity in Congress.in 1803, were Anti-Federalists: they would not be
prone to object to a court decision that deprived a Federalist ap-
pointee, Marbury, of a political plum. So the holding of the Court.
dismissing Marbury's suit, was unlikely to displease Congress, and
Marshall's unncecessary assertion that the Court could have ordered
the commission delivered if the case had been properly before it

S Insofar as judicial interpretation is aflected by the “climate of public opinion.”
interest groups may ocaasionally have an effect on the Court’s decisions, for skilllul
publicity, propaganda, or cducation can help to alter that “climate.” T'his matter
will be explored further in (ih:lplcr 17.
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could not incur defiance from the exccutive branch. There was
no order to defy. What would have happcned to the Supreme
Court if in Marbury’s case it had decided that it did have juris-
diction and ordered Madison to deliver? Almost certainly Madi-
son, with the backing of President Jefferson, would have ignored
the order, saying that the Court had no right to issuc it. I he
Court’s prestige would have been damaged, perhaps fatally. Much
of American history might have been different.

The avoidance of a damaging head-on collision, skillfully con-
trived in Marbury v. Madison, has become a standard ]l;(li(‘iill
maneuver when the facts of a particular case make it possible. "The
court has to make plenty of decisions which displease many peo-
p}e. When somebody wins a case, somebody clse loses. 1 he jus-
tices, however, justifiably feel that they have no duty to interpret
tl.lcf Constitution in a particular case if they can reach a just de-
cision without doing so. They ruefully recall one famous occasion
when the §upreme Court quite ncedlessly undertook 1o construe
R oy T o T S e
the Court writty. 13‘ nnece: y venture \:ms the opinion ol

) en by Chief Justice Roger B, Fancy, in the case

OF Dred Scott v. Sandford in 1857. It nearly finished judicial re-
view,

issuc in

Dred Scott was a Negro slave living in Missouri where slavery
then was lawful, Many years before, back in 1820, Congress had
Passed an act called the Missouri Compromise, -
siljav.er)’ in what were then the northwestern territorics of the
st:?tleti,df If/;:fltes. One of these “free” territorics later became the
nesots bultnlnesota. Scott’s owner took the s];%\,c with him to Min-
ing, Szzott 1ElFer they both cam.e .back. to Missouri. After return-
becOmeafrC aimed that by residing 1.n free Minnesota he had
his freedOme:: man, and he asked 2 United States court to declare

The Supr.e ventually an appeal was tz.iken to 'the Supreme Court.
without any ‘r‘flsd(_lqurt co.uld”have”decxded this case against Scott
much as Scott]h Icial review atall. It could have. said .that inas-

. ad returned with his master to Missouri and was

;l\(,): residing there, his trips to other states were irrclevant.
cther he was a slave or not was a question of property rights

to be decided in accordance with the law of Missouri. Thus the

which prohibited



Judicial Review / 117

Court could have dismissed the case—without giving Scott his free-
dom. to be sure. but also without saying whether Congress had
the constitutional power to outlaw slavery in the territories of the
United States.

Instead, the Court went out of its way to try to scttle the great
political question of the tme. Only three years before, the new
Republican party had been organized largely to try to stop the
expansion of shivery westward. The dominant southern wing of
the Democratic parey favored unlimited expansion. The issue was
bitter: blood had already been spilled over it in Kansas. And now
into the midse of this conflict moved the Supreme Court, quite
unnccessarily reviewing the Missouri Compromise (already re-
pealed) and finding thae it had been unconstitutional. Congress,
Taney's opinion said, had no power to outlaw slavery in the ter-
ritories. (‘Therefore, asslave would not acquire freedom by going
to Minnesota—logical reasoning, perhaps, but needless as far as
reaching a decistion in Dred Scott's case was concerned, for Scott
had gone back into Missouri and resumed his status as a slave.)
Even more gratuitously, the Court said that no Negro could ever
attain full citizenship in the United States.

The Dred Scott opinion did not displease President Buchanan
or the Democratic majority in Congress. but it cut northern senti-
ment to the quick. As we have scen, it led Lincoln publicly to
assert that a Supreme Court interpretation of the Constitution
was not authoritative or final. He argued this point forcefully in
his debates with Senator Douglas in 1858. But his first inaugural,
in 1861, was the speech which really illustrated the peril in which
the Court had so needlessly placed judicial review. For judicial re-
view rests, finally, on public acceptance, and here was the Presi-
dent of the United States saying that the public nced not accept
the Court's interpretations.

The Court survived its mistake. During the Civil War, Lincoln
was able to appoint several new justices to it, and after the war the
Court prudently avoided becoming embroiled in the political con-
flict over Reconstruction. But the lesson of Dred Scott was not
forgotten. Often, since then, cases have come before the Court in
which, though one party claims that a statute is unconstitutional,
the Court declines to pass upon that question. Instead, the justices
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find that they can decide the case without interpreting the Consti-
tution, because the statute is irrelevant; or they find that theve as
no real controversy between the partics, or that the controversy s
not ripe for decision, or that it docs not present a judicial ques-
tion appropriate for a court to scttle. A list of these reasons for not
interpreting the Constitution is sometimes described as the Court's
“self-denying ordinance,” and indeed in such cases the Coure is
restraining itself and holding its own power in check. Tr may be
doing so, however, not mercly out of a sense of modesty or fitness,
but also because of an instinct for scll-preservation.

The Supreme Court has survived political attacks ol several
kinds. Some were aimed at the justices who happened to he on
the bench at the time. Some were aimed at the practice of judicial
review. None succeeded in changing the nature of the Court or ol
its functions.

Congress, under the Constitution, is given several weapons with
which to harass the Court if it deeply disapproves ol what (he
Court is doing. First and least important is the power to impeach
and remove federal judges. This is not significant, for no member
of the Supreme Court has cver been removed—although, (o he
Syre,, hot-headed congressmen sometimes are so offended by
E;c;: ;)(E)Ci;llilc:lnsct(l;rzll(l:r thcy. Lhr.cjatcn;o .ln"in‘g i‘ll’lp(,'.a(jl'lln(-“[ l);“)(’('t'(l-

) gress is responsible for establishing, by statute,
?gilleii;aliri?eli-Ets exce[.)t‘ L'hc‘ Sup.r‘cmc: Court. The power to estab-
or courts includes the

o power to stufl them, and it
Jas ) o . . .
€en used once in a thoroughly political context. You will

recall that in 1798 and 1799 Thomas Jefferson and his followers
were highly critical of the federal courts for their occasionally fe-
;Omou’s enforcement of the Alien and Sedition laws. When Jef-
eeirrsr?ir:l:tefznti-Fede‘ralist. party camc to power, lhc). pmmiuly
This ' many of tllg J‘udgcsh‘lps.ol thcsc. mflerior federal courts.
for thgeojtu?t(il of a lot of F ederalls‘t judges; it also made life harder
lier custon C;ffs ‘C‘Jf.t}}e Suprcn.]e”(,ou.rt,'wlnf)vha(l Lo resume lllc.c;lf‘-
time presidin rldmg ?‘1'1’(;1‘11t‘, .'c:a(.lf Jll.l.?tl(.%‘ spending part ol his
Third g over an mlm:un trlg f‘ou.n.. ‘ ‘

’ CongTess can decide what jurisdiction the Supreme
C.Ourt. shall have, 5o long as its decision is consistent with the Con-
stitution, Congress could not validly require the Court to perform

a jus-
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nonjudicial duties, but it can forbid the Court to consider certain
Kinds ol judicial controversies. On one occasion, Congress did just
this. in order to make sure that one of its statutes should not be
struch down. In Is6xwhile the Court was actually considering a
case in which the validity of the Reconstruction Acts was chal-
lenged, Congress hasuly passed a law depriving the Court of juris-
diction over the case. o Fhe justices, it appears, were not unhappy
about this tor it took them off a very hot spot) This method was

Fitzpatrick in the St. Louis Post-Dispateh

“Three-horse team”™ of the future?

The separation ol powers created a system that could be por-
traved as ateam ol three equally strong horses, pulling together,
side by side. Franklin D, Roosevelt, coming to the Presidency in
a time ol cconomic cmergeney, had great influence on Congress
during his first term. A the start of his second term he proposed
to enlarge the Supreme Court. (This cartoon was drawn in March,
1937). Opponents ol Roosevelt's plan assumed that the President
wished to dominate the judiciary, and believed that if he suc
ceeded in doing so, the constitutional framework would be dras-
tically altered in the direction of one-man rule.
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more vengefully urged in Congress in 1958. The Court had '|us't
upheld individual rights in cases concerning congressional investi-
gations, government employment, and the use of FBI fles in
criminal trials. There was some vchement criticism of all of these
decisions, and some congressmen proposed that in the future such
cases should be excluded from the jurisdiction of the Supreme
Court.

Fourth, the Constitution allows Congress to fix the number of
justices who shall compose the Supreme Court. Only once has a
serious attempt been made to persuade Congress to use this power
for the purpose of influencing actual Court decisions. 1'his hap-
pened in 1937. The Court, by votes of five to four or six to three,
had struck down half a dozen major statutes cnacted during the
first term of President Franklin D. Roosevelt. Now the constitu-
tionality of two more statutes, the National Lahor Relations Act
and the Social Security Act, was being challenged. The majority
of the justices had been adhering so firmly to a narrow construc-
tion of the interstate commerce clause that it appcared certain
that they would find the Labor Relations Act, at least, invalid;
:.md the Social Security Act, too, scemed o be in danger of feel-
Ing the judicial axe. Shortly before these cases were decided, how-
ever, President Roosevelt urged Congress to allow him 1o appoint
a$ many as six new members to the Court. This “Court-packing”
plan aroused a great political tempest and was eventually  de-
feated. One of the objections to it was that it was “likc changing
the rules in the middle of the game.” Certainly the plan was in-
tended to change the membership of the Court s that the “*New
Deal” statutes would be upheld. As it happened, while the plan
was being debated, the Court decided that the National I.abor Re-
]atlorl.s Act and the Social Security Act were constitutional. 'I'hese
Surpf'xsing decisions took the stecam out of the ficht for the Presi-
dent’s bill; and the basic reason for the bill's existence disappeared
Corflpletely soon afterwards, when one of the “old guard” justices
retired and Roosevelt was thus able to name his successor.

Clearly, Congress has potential weapons to influence the trend
of Court decisions, but is extremely reluctant to use them. Those
who object to the Court’s behavior scmetimes feel, therefore, that
their only recourse ljes in the process of constitutional amend-
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ment. H the Court savs that the Constitution prohibits a particu-
lar statute, the hriends of the statute can always try to amend the
Constitution. Tt is a dithcult, long business, but it can be done,
and it has been done. The federal income tax was struck down by
the Comt in 1895: cichteen vears later, the Sixteenth Amendment
was adopted giving Congress the right to levy such a tax.

Once of the critcisms occastonally leveled at the Court and at
the practice of judicial review is that the Court is undemocratic
and nesponsible. "These charges come most strongly when judi-
cial 1eview ends in nullifving statutes which have wide popular
support. The critics say that the justices, never having to face re-
clection, possess too much unrestrained power and, being human,
arce prone to abuse it One wav to make them responsible to the
voters would be to make judicial positions clective, for given
terms. This would require a constitutional amendment, for Ar-
ticle T makes federal judgeships appointive for life. Such an
amendment was urged in 1924 by the Progressive party, led by
Robert M. Lalollette of Wisconsin: but LaFollette was defeated
and the movement faded out® The Progressives also unsuccess-
fully sought constitutional change in the system of judicial review
itsclf. "They proposed that Congress should be given the final
power to reenact a law which the Court had held to be invalid.
‘I'his proposal for the “recall of judicial decisions”™ had been
urged carlier, in 19120 by the Progressive party of Theodore
Roosevelt and was revived by LaFollette in 1924, again to no
avail.

In the political conflicts over the Supreme Court’s role, the in-
stitutional factor s perhaps the most significant. Many Americans
believe that judicial review by an independent court is necessary
and so will defend the system even though they disagree with par-
ticular judicial decisions, "They think that it is necessary because,
in their view, both the federal system and the protection of indi-
vidual rights depend upon it. I the Supreme Court were not the
umpire ol the federal system, then there would be a struggle for

o Many Americans scem to feel that in order to be impartial, judges must have
the independence that comes from being appointed for life. ‘They forget that the
great majority of judges in the United States—the judges of most state and local
courts—are clected for terms of a few years.
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power between Congress and the states, and the n;ni:?n;nl 2oVvern:
ment, being the stronger, would usurp all the states” powers. Ft
the justices were facing reelection, lllC)" would Iw.n(l betore public
opinion and acquicsce when a “tyrannical majority” tampled on
minority rights. So the arguments run; and whenever lh(" Court
has been under attack, these arguments have heen persuasive. But
defenders of the Court don't always stop with a logical arcument.
Emotions are involved as well. The Court has become i svinbol of
the rule of law as opposed to arbitrary despotism. * The st con
dition of political freedom,” cried an ecloquent opponent of
Roosevelt’s Court-packing bill, ““is that we should stick 1o a 1egime
of law, and not move off the path toward a rcgime of men. ... Pre-
cisely because we live in a revolutionary period, it is no thme to
break down confidence in the basic institutions.”

So it is that Article III remains unchanged and that challenges
to the Court’s authority have consistently failed. 'I'he fact vemains
that that authority rests on public acceptance, "I'he justices them-
selves are aware of this and habitually avoid necdless contros ersy.
Frequently, however, they must make decisions that ¢o 1o the
heart of the political conflict. Then they make enemices: but, thus
far at least, those cnemics have not overcome the public’s lTovalty
to the institutions of the Supreme Court and judicial review.

The Individual Factor

The Court-packing fight of 1937, the Progressive demands a
quarter-century carlier, and the uproar over the Dred Scort de-
c1sif)n cighty years hefore all provide case studies in the politics
of judicial review. Once again, ke so much of the conflict over
ederalism, these hattles were waged largely in institutional terms.
-5 We have scen, the Court avoided other attacks, but these three
ttendured instead. It sailed needlessly into the Dred Scott tempest
and floundereq, really, for years thereafier; weathered the Progres-
SIVe storm with case; and came Lriumplmnt.ly through the hurrt-
€ane of 1937, though whether by accident or design no one will
€ver be quite sure.
Individuals played dramatic Tol¢s in all of (hese incidents. ‘The
Dred Scoyy tragedy seems to have got its starr in the presidential
ambitions of one of the members of the Court, Justice McLcan,
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who was an Ohio abolitionist. The majority were ready to decide
the case against Scott on narrow jurisdictional grounds. Mcl.ean,
however, insisted on wiiting a separate dissenting opinion,  in
which he went out ot his wav to uphold the Missourt Compro-
mise and the nehts ol Neeroes as cuzens. There was litdle rea-
son tor him.as a judae, to menton these matters, for the majoriy
had not mtended to discuss them. There was every reason for him,
as an ambitious politician, to scize the opportunity to publish a
political prononncement on the burning issue of his time.

Unfortunatelv, Molean's dissent inspived Chiel Justice Taney
toreply in Kind. Nemdv forey vears had passed since Taney had ar-
cucd for the state in McCulloch w0 Marvland: through all that
perviod he had been asoutherner, a strict constructionist, a be-
liever inostates” vights. Now, in his old age. angered at Mcl.ean
and made unduly contident by the southerners” control of the na-
tonal gcovernment, he decided to settle the slavery question once
and tor all. This was not the decision of a wise judge, nor, proba-
bly, would Taney have made icil he had been younger or had he
heen spared the irmitation caused by McLean. (The significance of
Mclean's vole s doubted by some historians—but the doubters’
explanation ol the Court's behavior is itselt cast in terms of
Tancy's overweening confidence that his opinion would clinch
the southerners” clanms)

The great names of the “recall” movement ol the Progressive
Fira were Theodore Roosevelt and Robert M. LaFollette. The
very fact that such Lamous national leaders supported it gave the
movement impetus. Franklin Roosevelt, of course, was decidedly
the personal Teader of the Court-packing fight of 1937, 1le would
have gone down to quick defeat had not the Court-packing bill
heen ardently supported by an influential senator, Joseph T. Rob-
inson of Arkansas--and it was widely assumed that Senator Rob-
inson’s advocacy was based on the highly personal consideration
that the President had promised to appoint him to the Court.
When Robinson suddenly died, the bill died too. But, as we have
seen. the real reason tor Court-packing had alveady practically
disappeared, for the Court had unexpectedly broadened its inter-
pretation of the Constitution and upheld two major acts 0{‘ (?()l’l-
gress. This reversal was accomplished by a change i the opinions
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of two individuals, Chief Justice Hughes and Justice Owen ]
Roberts. Did these men see a broader meaning in the commerce
clause as a matter of intellectual conviction? Or did they, espe-
cially Roberts, shift their positions in order to thwart the Court-
packing plan? Cynics, at the time, explained the change by saying
“A switch in time saves nine.”” Motives are always hard to analyze,
and most evidence indicates that self-preservation was not a sub-
stantial factor in the “switch” of Hughes and Roberts. But by that

switch, those men, whatever their motives, made judicial and po-
litical history.

The Interest Factor

What, then, of the role of interests and interest groups in these
political clashes? Did not the line-up, in cach contest, rcally turn
not on the nature of the Court, the rightness of judicial review, or
the ambitions of individuals, but rather on who liked the Court's
decisions and who disliked them?

‘The answer to that question is a very qualified “yes-and-no.”
Presumably if there had been no Dred Scott casc to anger the Re-
Publicans, Lincoln would never have suggested that the Court's
constitutional interpretations were inconclusive. If
R.oosevelt and LaFollette had been content witly wh
did, they would have been less anxious to provide tl
for undoing it. Franklin Roosevelt and his New De
Plainly angered by particular decisions.

‘ he interest line-up, then, depended Partially on who stood to
8§2In by change. The northern forces bent on restricting sl
Might conceivably have crippled the Court v ‘

0 1861 had not secession intervened and foc
elsew

Theodore
at the Court
1¢ machinery
al cohorts were

avery
hen they took oflice

used their attention
here. The Progressives of 1912 were the believers in, or bene-

ﬁc1a}ries of, those early labor and welfare laws—the ten-hour day,
for 'NStance—which seem so picayune today but were so radical
then. If those laws were to be struck down by the judiciary, so the
P Togressives argued, the legislators should have the power to re-
vive them: good laws should stay in force. In the array of forces in
1937, one could expect to find standing with Franklin Roosevelt
these same Progressives and their spiritual descendants, increased
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in strength, now, by the growing labor unions, whose successtul
fight for existence had been made possible by the New Deal.

To some extent this was, indeed, the line-up. The language of
debate might concern the sanctity of the Court or its irresponsi-
bility, the stability aftorded by judicial review or its undemocratic
nature: but one real issue was, “is the Court for us or against us?”
Yet this s far from the whole truth. In 1937, particularly, it be-
came clear that many Americans had a concern for the Court's
prostige and were attached o the svstem of judicial review, even
though they disliked the Court's decisions. On this issue Roosevelt,
who had swept the counny the previous autumn, could not keep
his usual tollowers in line a few months later. The uproar against
the Cowrt packing plan was party caused, or inspirved. by the big
business organizations which were satisficd with the Court’s de-
cisions and hated the New Deal. They beat the drums lor the
cause of judicial review, for keeping the Supreme Court, in all s
majesty, bevond the reach of ]mlili('s. They used effective, emo-
tonal symbols and slocans. But if the Chamber of Commerce, the
National Association of Manufacturers, and the American Lib-
erty League had said nothing at all, there would still have been
countless Americans whose objections to the Court-packing plan
were based on devotion to the system,

To sum up: the warring factions have a material interest in the
particular decisions of the Supreme Court, while a great mass ol
people, unconcerned with those decisions. have an ideal interest
in the independence of the judiciary and the maintenance of judi-
cial review. Numerically this last interest, though quite immeas-
urable, may well be greater than all the others put together.



Freedom of Belief and Expression

he framers of the Constitution mect two of the three require-

ments of constitution-making. ‘I'hey established an instrinnment
of government and they granted powers to it. But the thivd ve-
quirement, the one most basic of all to any idca of “constitution-
alism” as opposed to tyranny, they did not meet so well. "The dralt
of the new Constitution which they signed on September 18,1787,
failed adequatcly to limit the power of the government which
they sought to create. Or, at least, so many of their fellow Ameri-
cans thought.

Most of the men at Philadelphia assumed 1hat they had pre-
Pared a sufficiently limited government. The structune which they
had devised was supposed to prevent despotism, ‘I'he new national
sovernment was being given new dutics, (o he sure, but even
S0 1t would perform only those dutics expressly delegated o it
all other governing would still be done by he states, which in
their own constitutions safcguarded the individual liberties ol
their citizens. The separation of powers would prevent dictator-
ship and, as we have seen, the Constitution sp(,-(‘iﬁ(-;nlly prohibited
certain forms of injustice. Surcly, the framers argued, these were
limitations enough; no one need fear that the national govern-
ment would become tyrannical.

126
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People did fear it however, and among those who feared e
were people othenwise friendly to the new Constitution, Thev ar-
cucd from two major premises, First, they inclined to believe that
imdividual freedom was best secured when government was c¢lose
at hand: liberey, they thougeht, was safer when power was centered
in the states rather than in some distant natonal capital. Any
transfer of power to the new national government was, lhcrvl’mx:,
a threat to freedom. Second, they thought that any constitution
was incomplete ib it Tacked a specitic “bill of vights,” a statement
of those liberties which no covernment should take away and
those guarantees ob procedual fairness which would protect in-
dividuals lrom arbitray injustice. State constitutions adopted dur-
ing the American Revolution included such statements. Suvely, if
a bill of vights was appropriate in a state constitution, it was more
than appropriate it was necessarv—in a chavter for a strong na-
tonal government.

Fyven bhetore the campaign for the ratification of the new Consti-
tution was tullv under wav, the friends of the document had rec-
ounized the force ol these arguments, The framers mav not have
acreed with thetr eritics, hut they realized that without a firm
promise to add a bill of vights 1o the Constitution, there was little
or no chance of ratilication by the state conventions. Accordingly,
they made that fim promise. They agreed that il the Constitution
was ratihed. they wounld, in the fivst Congress, propose appropriate
amendments. Fhis promise was kept. James Madison, a kev figure
at the Philadelphia convention and a leader in the fight for rati-
fication, helped to draft amendments and in 1789, as a representa-
tive, introduced them in Congress. Twelve were approved by
Congress. and thereaflter ten of them were ratified by the requisite
number of states. These fivst ten amendments, generally called the
“Bill of Richts.” became an operative part ol the Constitution on
December 15, 1791,

THE BILL OF RIGHTS

In understanding the significance of the Bill of Rights, the first
thing is to know why it is there. This we have learned. Tt is there
as a salcguard against tyranny by the national government. The
First Amendment begins: “Congress shall make no law .. .7 Con-
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gress—the new national legislature. The next seven amendments
do not specifically refer to Congress or any other branch of the
national government, but they are to be read as if they did. Like
the First Amendment, they were intended to limit the nation:l
government, not the statcs. Any possible question about this was
settled in 1833, in the case of Barron v. Baltimore.t 1n that casc,
Chief Justice Marshall, speaking for the Supreme Court, declared
that the Fifth Amendment afforded people protection only against
arbitrary action by the national government and did not protect
anyone against any abuse of state or local governmental power.
For protection against such abuse by a state or local government,
the citizen would have to look to his state constitution.

Second, the Bill of Rights includes two diffcrent Kinds of
provisions. The First Amendment is, in effect, a orcat aflinmative
declaration of individual liberty—freedom to worship, speak, pub-
lish, and assemble as one likes. The next scven amcendments in-
clude a fairly long list of somc'what narrower “rights”"—primarily,
the right to be free from certain annoying types of governmental
intrusion and from arbitrary governmenta] persccution or punish-
ment. These cannot sensibly be considered apart from the First
Amendment freedoms, for they provide much of the substance
which gives reality to the promise of liberty. A person would not
Possess any freedom worth having if, despite a constitutional pro-
Nouncement that he had the right of free speech, he could be
thrown into a dungeon and kept there without a trial the mo-
ment he used his right of free speech to criticize the officials of
the government. “Procedural safeguards”—the assurance of fair-
ness in the enforcement of the criminal law—are thus more than
technical matters of judicial detail; their obscrvance is vital to the
breservation of liberty.

Third, we must look in passing at the Tenth Amendment, for
on its face it is quite different from the others. It does not dircctly
Protect individuals against arbitrary governmental action. Rather,
it says that of whatever legitimate powers governments may have,
the national government can exercise only those which are granted

to it by the Constitution; all others remain with the states. Thus
-_—

17 Peters 243 (1833).
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it speaks not of hiberties and rights, but of federalism: and., indeed,
as a statement of the ftederal principle it has had s historic
significance. Yet we mav appropriately enough include the 'Tenth
Amendment within the term “Bill of Rights,” for it reminds us of
the main reason why there was any Bill of Rights in the first place.
That reason was Tfear of the natonal government. Out of that fear
came the Tenth Amendment, qust as did the First Amendment
and the restt The framers thougnt the Tenth Amendment un-
necessary because without it the Constitution gave only certain
powers to the national government and by implication left the
rest with the states. The Tenth Amendment changed that implied
“reservation of power™ into an express reservation of power.
Finally, in scarching for the present-day meaning of the Bill of
Rights we must look behind the first ten amendments and bevond
them, too. Behind them was the original Constitution, with those
few specific safeguards against despotism and injustice which the
framers thought were sufficient. Bevond them, to come into the
Constitution seventy-seven years later, was the Fourteenth Amend-
ment, We cannot usefully discuss American freedom and justice
today without eiving close attention to the Fourteenth Amend-
ment. It was one of the constitutional changes which immediately
followed the Civil War, and doubtless its central purpose was to
protect the Treed Negroes, the former slaves, in the southern states.
One clause of the Fourteenth Amendment still scems chielly to
concern the descendants of those freed Negroes and thenr white
ncighbors: this, of course, is the clause forbidding any state to
deny “equal protection of the laws™ to any person within its bor-
ders. ‘The “equal protection™ clause we will take up in Chapter 8,
which will be devoted to the theme of “equality.” Tere and in
Chapter 7. in contrast, we are emphasizing not the cquality of
rights but the existence and nature of any individual rights which
any person in the United States may assert against governmental
oppression. 'The part of the Fourteenth Amendment which con-
cerns us now, thercfore, is the clause which protects individuals
against (lcpri\'nti(m ol their liberty by the arbitrary action of state
governments—the cliuse declaring that no state shall “deprive any
person of life, liberty, o property without due process of law.”
This “duc process” clause has a familiar ring. Almost the same
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language appears in the Fifth Amendment. But, as we have seen,
the Fifth Amendment protected the individual only against op-
pression by the national government. Since 1868, when the Four-
teenth Amendment was ratified, the Constitution has afforded the
same protection against oppression by any state. And judicial deci-
sions have made it clear that the “liberty” protected by the Four-
teenth Amendment includes frecdom of worship, spceech, pross,
and assembly.

THE FIRST AMENDMENT FREEDOMS
Religious Liberty

Separation of church and state and freedom of worship are the
first great principles embodied in the First Amendiment. 'I'he Pil-
grims, so the poet sang, had crossed the perilous Atlantic sceking
“freedom to worship God,” but that was in 1620. In the interven-
ing years, few of the carliest British colonies in North America had
been havens of religious freedom. Quite the contrary. In scveral
colonies, especially in New England, a dominant and intolerant
clergy insisted on strict conformity to their ow
creed and worship. Dissenters were harassed: in (he carly days,
some simply went away, striking into the wilderness and founding
new colonies of their own. Thus the Reverend ‘Thomas 11ooker,
disagTeeing on matters of doctrine with his collecacuces in NMassa-
chusetts, departed thence and scttled the fiyst colony in Connect-
icut. And again the dispiriting cycle was repeated: by the time the
colonies became the United States, the ministers of Connecticut
were as fearsomely intolerant of religious differences as had been
the fire-and-brimstone prca(thcrs of Massachuseyys.

Not only were they intolerant, they were also powerful. In
Massachusctts, Connecticut, and other states, 160, the clergy as 2
class had a dominant voice in political affairs. T'he link hetween
“the state” —the governmcnt—imd “the church,” of whatever de-
nomination happenced to be suprémc in a particular state, was
often ﬁrm]y forged. Thomas .](:ffcrson, familiar with colonial his-
tory, believed that an ‘‘established church” (or “‘statc church™),

a religious sect with the power of government behind it was in
itself an €nemy of intellectual liberty, freedom of mind and

n ideas of proper
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conscicnce. Accordinglve he took areat pride in his authorship
ol Vireinia's “Statute tor Relicious Freedom,” which decreed that
in his native commonwealth there should be no established
church. Teis no smprising that in dratting the First Amendment
James Madison began with the same theme, for Madison was
Jefferson's disciple.

StraraTioN oF Chrren asp Srare. I there ever had been a
sertous 1dea ol establishine a covernmentally backed “national
church™ in the United States, ie was laid to vest by the adoption
of the Fivst Amendment. Questions have arisen in recent times,
however, concerning the fimancial relationships between chuvches
and local govermments, Can a state, or one of its subdivisions,
excuse churches from paving property taxes? The answer is ves.
So long as all rehigions and denominations arve treated alike, this
docs not amount to an Cestablishment™ of religion, Morve contro-
versial is the Turnishing, at public expense, of bus transportation
to children attending parochial schools. In many places this has
been a hor political issue: in some it has given rise to legal dis-
putes over constitutional questions. In-deciding such cases. not
only has the Supreme Court heen sharply divided, but individual
justices seem 1o be ol two minds. For instance. in a parochial
school hus case. where taxpayers objected to such ause of public
funds as violatve ol the Fivst and Fourteenth Amendments, Jus-
tice Black wrote: “"The Cestablishment of religion” clause ..
means at least thiss Neither a state nor the Federal government
can sct up a church. Neither can pass laws which aid one religion,
aid all religions, or prefer one religion over another. Neither can
force nor influence a person to go to or remain away from church
against his will or force him to profess a beliel or disbeliet in any
religion. . .. 'The First Amendment has erected a wall between
church and state. That wall must be kept high and impregnable.”
Then, having stated these general principles, he and the majority
of his colleagues decided that the furnishing of bus transportation
was essentially a grant of assistance to school children rather than
to any school. "They therefore rejected the taxpayers’ complaint
and upheld the expenditure of public funds to pay the children's
bus fares, even though this expenditure, as a practical matter,
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aided the children attcnding church schools of only one denomina-
tion.2
When state intervention takes other forms, the judicial answer
is hard to predict. For example, some years ago the “relcased time”
program in an Illin. is school district was challenged, a public
school parent claiming that it breached the constitutional wall
between church and state. Under this program, a class period was
sct aside for religious instruction, which was given in the public
school building by various church representatives. (Those chil-
dren who did not want such instruction simply had o “free
period.”) The Supreme Court decided, cight justices to one, that
such a released time program violated the Constitution.® Yet a
few years later, by a six to threce vote, the Supreme Court declared
that a released time program was valid where the children who
wanted religious instruction during a regular school day left the
school building and received it elsewhere* The difference be-
tween these two cases was that in the first, the regular classrooms of
the public schools were used for religious instruction, and in the
secon.d they weren't. In vie}v of the judicial language about the
chusch 3nd ste, uch 3 discnction map orle wall” beveen
reminds us how,ever that responsible 4 CCITI.O(( ' luhmch]. It
J e U, ) judges in a democratic so-
Ciety 1ncline to be cautious about reading new meanings into the
phrase: “no law respecting an establishment of religion.”
‘ hITRlI;:EDOM oF WorsHir. At least as significant, Loday: is the clause
vhich prohibi from interferi i “fy .
of religion—w;sic(lzlonmgz:;i that cach I)Cc:?ogn“;:':}sl thc-alﬁtcc exe
as he likes, or not at all. It also means as w »( ’21 no-)n o
freedom 0% ‘ _ . -alls, as we have seen, th
vorship must be permitted not only by Con
by ll'1'e. states as well—or at least that the st tes cannot “unreason-
?1]22 all*::\r(f,e? with it. No“fad'ays, only those sm?ll sccts whose be-
: cking to the majority or whose practices are peculiarly
offensive are likely to be the objects of repressive legislation.
When such legislation is attacked as unconstitutional, the real

question seens tr : how seriously offensiy dan rer e
s to be: h Y oftensive or Jerous al
_

rcise”’
orship
at such
gress, but

2 Everson v, Board of Education, 330 US, 1 (1947).

3McCe'lum v, Board of Iducation, 333 U.S, 903 (1948).
4 Zorach v, Clausun, $1% U 5. 306 (1952).
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the practices of these people? The Supreme Court reads the Con-
stitution as permitting complete freedom of religious belief: the
difficultics arise when beliets lead to actions which most people
deem harmful. Because of the importance of freedom of belief,
the Court is obviously reluctant to restrict freedom of action basced
on such bhehiel except where the harm is great.,

Sometimes, to be sure, the harmfulness of the action has scemed
great enough to justify suppression ol it. Thus many vears ago
laws prohibiting polvgamy were upheld, even though. at that time,
plural marriage was a custom consistent with the religious beliels
of a substantial scet, the Church of the Latter Day Saints. Such
lws were justified as being proper measures in defense of public
morals, although in the eves of the Mormons of the 1890°s they
interfered with the “hree exercise”™ of religion. Presumably, to-
dav. a local ordinance against public nudity could be enforced
against members of a sect who honestly claimed that their reli-
glous convictions compellied them to disrobe on the city streets.
But where the action is not so shocking or offensive. the Supreme
Court is likely to strike down any state statute or local ordinance
which forbids it.

One religious group, the *Jehovah's Witnesses,” was the subject
of considerable repressive legislation in the 1930°s and 1940,
Again, this was not because of their private beliefs but because of
what they did. In some quarters they made themselves unpopular
by publishing violent attacks on another, much larger denomina-
tion. Other people were annoyed by their persistent, devoted
door-to-door “missionary work.” And still others, in a period of
world crisis, professed to be alarmed because the “Witnesses™ felt
compelled by religious beliel to refuse to salute the flag of the
United States, which they considered an idol or “graven image”
which God forbade them to recognize. Therefore, local ordinances
were passed, not expressly aimed at the “Witnesses” but obviously
intended to restrict their campaigning and their propaganda dis-
semination; and at about the same time, “Witnesses' ™" children
refused to comply with state statutes requiring all school children
to join in the daily pledge of allegiance to the flag.

The Supreme Court upheld the “Witnesses'” claim that they
did not have to obey these laws. The local ordinances were held
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to interfere with the free exercise of religion, primarily because
the Court wished to protect actions stemming from relizious be-
liefs just as much as it reasonably could. Ringing doorhells and
arguing, even arguing offensively, on sidewalks might be annoy-
ing to houscholders and casual pedestrians, bhut they were not
harmful or dangcrous acts, like polygamy. Therefore they could
not constitutionally be prohibited. The Court had more trouble
with the “flag salute” laws. Here again, however, it ended up on
the side of the “Witnesses,” holding that the children could not
be compelled to join in the pledge of allesiance. This decision
was difficult because with war spreading over the world (the cases
i in 19 913y a str .
were decided in 1940 and 1943) a strong arsument could he made
that a refusal to salute the flag was unpatriotic and harmful 1o the
national interest. The majority of the justices finally decided, how-
ever, that such a “lack ol patriotism,” impelled by religious
- - . ’ - °
conviction, was not so harmful and dangcrous as 10 justily punish-
ment.?

Freedom of Expression

The right to say what we think is the Firgt Amendiment liherty
which has been most olten under attack, primarily hecause many
people, even a majority, occasionally fee] (hay (he expression ol
particular ideas is dangerous to the sccurity of he country. Before
we examine this seeming conflict betweep individual liberty and
national security, however, we should first see what “freedom of
expression” does not include and then congjey why any promise
of such freedom is included in the Constityjon.

Although we have a right of “free Speech” (and “free press”
and “free assembly”) we do not have any right to utter or publish
slander or libels or obscenities Without bejne responsible for (e
consequences. If we say something slandergy, ;?:fut so:xlxcut:)): l::t
can sue us for damages. The same is trye if we write somc(];ing

5 West Virginia State Board of Fducation y pq,p, ., a14 115, gog (1913). In
contrast, young men who flatly refused to register unger (he Selective Servi .).'\('t
went to prison, even when they asserted that theiy refusal was based o\n‘ 1 fIC'(.:,i;)us‘
convictions. There were two factors which made their sitnation different fr(ml‘: lh';‘
“flag salute” case. First, such refusal, if. permitted, could do scrious damage l]() the
nation’s war effort. Second, the SCI('N.“'C Service Act itselfl included 5[)(:‘:‘i'll no-
visions for “conscientious (usually religious) objectorg who registered as sudr llhc)'
were compelled to rencder noncombatant service, hue neop 1o [?ght. .
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lihelous about him. ( 1'he basic difference between slander and
libel is that the former is spoken. the latter written or published.)
And it we ao about shouting obscenely, we can be fined or even
jailed. These Kinds of utterances are not “lree speech™ as that
term is used in the Constitution. Sometimes there are bitter argu-
ments -usually about books or plavs—concerning what actually
is “obscene” and what is not: but even though courts mav hold
that a pmticular book (c.a. Ulvasesy is not obscene, the general
principle vemains intact- the principle that libel, slander, and
obscenity e not protected by the First Amendment.

What “hree expression”™ does mean, above all else, is that we
have a vight to express our opinions in all arcas, including the
ficld of public attaivs. We have a rvight o eriticize the existing
political, cconomic, or social svstem and propose changes in any
or all of them. We have a right to dissent from the majority’s
view and to say things which some people mav think wrong and
even dangerous. This vight to crviticize and dissent is not unlim-
ited, as we shall see Tater in this chapter. Nevertheless, it is the
heart ol the Fivst Amendment, the great aflivmative promise of the
3l of Rights. Why so? What makes it so important?

Tue Rrasons ror Free Sereci. Some people think of “free
speech™ as a natural vight. part ol the “unalicnable rights (to) ...
liberty™ of which Thomas Jefferson wrote in the Declaration of
Independence. I, in your philosophy of life, you give first place
to the individual human being, then you may believe that the
freedom 1o think and to express what you think is very important
indeed, for without it a person’s development, both mental and
spiritual, might be cramped and stunted. Almost equally as im-
portant as sclf-expression. you would believe, is the exploration
ol other people’s thoughts—the right to grow intellectually by ex-
changing ideas and reading what other men have written. These
rights, then, to speak and o listen are necessary for a person’s
self-fulfillment, his full realization of his human potentialities. Tt
was from this kind of reasoning. reflecting a basic faith in the
ability of individual human beings to grow in wisdom and virtue,
that Jefferson wrote the famous lines which are carved today on
the wall of his memorial temple in Washington: 1 have sworn
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on the altar of God, cternal hostility against cvery form ol tyr-
anny over the mind of man.”

Other people belicve in “free speech” even thourh they are
religious or philosophic skeptics with no high opinion of human-
ity or optimism about its future. They believe in it hecause they
think it is the best practical way to approach truth. T'his is the
usual defense made, today, of “academic freedom,” the liberty of
teachers and scholars to think and spcak as they will—for, it 1s
said, through such free expression and free interchange of ideas
have come the great intellectual advances and scientific discoveries
of human history. Yet the argument goes far beyond the college
walls. Just as free intellectual exchange is good for scholarship
and science, so it is good for deciding matters of public policy.
The wisest policies can be arrived at—so the argument  runs—
only after full and unhampered discussion has shown the strength
and weakness of every proposal. Probably the most famous state-
ment of this position was that of Justice Holmes, in 1919: “Persc-
cution for the expression of opinions scems (o me perfectly logical.
If you have no doubt of your premises or your power and want a
certain result with all your heart you naturally ¢
in law and sweep away all opposition. . . . But when men have
realized that time has upset many fighting faiths, they may come
to believe even more than they belicve the very foundations of
their own conduct that the ultimate good desired is better reached
by free trade in ideas—that the best test of truth is the power of
the thought to get itsclf accepted in the competition of the market,
and that truth is the only ground upon which their wishes safely

can be carried out. That at any rate is the theory of our Constitu-
tion.” ¢

xpress your wishes

There is a third justification for “free speech,” much like the
second but reached from a different starting point. If you are com-
mitted to the principle of democracy, of “government by the pco-
Ple,” then you must be committed to the principle of free discus-
sion, for, as we saw in Chapter 1, democracy depends on peopl¢
being able to make informed choices between policies, parties, OF
candidates, Thjs means that for democracy to exist, there must be

-—

6 Holmes, J. dissenting in Abrams v. United States, 250 U.S. 616 (1919).
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a broad opportunity to argue publicly about the issues—to argue
and to listen to argument. If bad laws are passed, all is not lost
so long as there is a chance to repeal them, and the existence of
such a chance depends on people having a right to criticize them.
This is the thinking behind the position taken by the late Chief
Justice Stone and some other members of the Supreme Court that
the First Amendment freedoms occupy a “preferved position”—the
topmost position—in the hierarchy of constitutional rights and
should be most firmly defended against all governmental attack.

Now you may say that without being a philosophic pragmatist
or a democratic judge you believe i “free speech” for a fourth
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Fitzpatrick in the St.

Louis Post-Dispatch

As America goes so goes the world

If one views the world struggle as one of competing principles—
democracy against totalitarian tymnny—lhc preservation of civil
liberties in the United States is essential to the argument favorine
democracy. This cartoon was drawn in 1953, at a time when frcz
speech and free association were under heavy attack by Americans
who believed that such freedom endangered the nation’s security.
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reason, much simpler than the other three. You believe in it be-
cause you like to be able to say what you think—it's 3 1ee counny.,
isn't itz True enough: but does your satisfaction in heing allowed
to speak your mind amount to a belief in “free speech™ No.
by itself it does not, for the real test is not whether vou like to
feel free to express your ideas, but whether you are will'ing- to hinve
other people express their ideas, even when you utterly disagree
with them. Most people dislike hearing views expressed which
differ sharply from their own. Most people incline to fear new
ideas and unfamiliar doctrines. “I'ree specech” s part of American
liberty, but at times in our history the power of governmment has
been used to curtail it, and many people, perhaps most people.
have agreed that it should be curtailed. These oceasions has e 1sti-
ally coincided with times of internal or international tension. and
the intolerance of dissent which typifics them has heen based
chiefly on fear. In days of rcal or fancicd peril, the faith in civil
liberties is put to its severest test, and the lLimits ol the First
Amendment freedoms are pricked out by Supreme Court dect-
sions. To these instances of tension and constigtjonal interpreta
ton we now turn.

. THE STANDARDS FOR JUDGMENT. It is (|y¢
Interchange of ideas on public policy, especially in the form of
argument, advocacy, or exhortation, that give rise 1o the central
question in many First Amendment cases. When the action of
government—the enforcement of a repressive stagyie—is challenaed
on the ground that it abridges free expression, somcone hias got
to decide whether such freedom is absolute o may be Hunted in
the interest of the public salcty or wellare—and, if s, when it may

be limiteq and how much. The €
solute:

('xpr('ssinn and

onstitution’s language scems ab-
“Congrcss shall make no law.” Yet no American court has
ever held that we have complete, unbridled liberty 1o say whatever
We want under any and all circumstances. For aq feast some state-
MENts that woyld cause harm we can be punished by public au-
thority, The classic example ol this was offered long ago by Justice
Holmes; “No one has a right falscly to shout ‘fire’ in a crowded
theatre.” Thy, seems like obvious common sense. But what if a
”mjo’rity of elected legislators feel that it is “obvious (:mmn‘(m
sense’”’ to Punish people for criticizing public officials, for urging



Freedom of Belief and Expression / 139

disobedience of authority, or for advocating drastic changes
forcign policy, the cconomic svstem. o the Constitution? Can
they then enact a law making such eriticism ov advocacy illegal,
or does the Fost Amendment torbid them to do soz

Since 1918, the Supreme Court has had o decide numerous
cases imvolving questions like these, The justices have agreed that
freedom ol expression is Timited and occasionally have held that
itis quite stricty Timited. Thus they have narrowed the meaning
of the noad, e, prohibitory Linguage of the First Amendment.
In another sense. however, they have broadened its meaning,.
Under the Fise Amendment, only Congress is expressly torbidden
to abridge Iree expression. Yet since the Supreme Court’s decision
in Gitlow oo New York i 1925, the same prohibition or one very
much ke itrestrices the state legislatures,™ for in the Gitlow case
the comt said that “hee speech™ was part of the “liberty™ which,
under the Fourteenth Amendment, no state can take away with-
out duc process ol Taw® Furthermore, judicial interpretation has
led to the unquestioned rule that where legislative bodies are fors
bidden to trespass so. likewise, all governmental authority is for-
bidden to trespass: whatever free speech cannot be validly
curtailed by the Tegislature cannot be validly curtailed by the
excecutive branch cither.

The question, then, is when and how far government can re-
strict free speech -ory conversely, when we can say what we like
and how extreme our expressed views can be. To decide that
question different judaes, ac different times, have sought carnestly

TL268 S 652,

SAIL state constitutions also include dauses designed to protect freedom of ex-
proession. ‘These, ol course, aestiict the state legishitures, However, as we saw 1

Chapter 1o state Eiw might he upheld by the state court as complying with both

the state constitution and  the United  States Constitution, vet  ultimately be

struck down by the United States Supreme Court on the ground that it violated
the Fomteenth Amendment.

9 One school of judicial thonght, whose most articulate spokesman was the late
Chiel Justice Stone. has interpreted the Fivst Amendment as if it began: “"Neither
Congress nor any State legistature  shall

make a law  abrideing  treedom of
speech, L

S Other justices believe that the restriction on state action is less divect:
they hold that under the Fourteenth Amendment. a state can prohibit fice speech
it such prohibition is not “arbittary and umeasonable.”™ The dillerence is one of
empliasis, the justices who follow Stone’s Tead being readier then the other group
to question the legishature’s “1easonableness”™ when the legislature has made a law
abridging liberty of expression.
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for some general rule or formula to guide them. In cach case
individual freedom has collided with some governmental concep-
tion of what is needed for public order or national security. Some-
thing has to give—but which, and how much? The judges are the
referees in this contest, and they necd a rule book. T'he Constitu-
tion’s language being too sweeping or vague for their PUEPOSCS,
they have had to make up their own rules. Over the years, at least
three judicially created rules or standards have been used by the
courts in deciding “free speech” or “free press” cases.

First to be expressed. was the so-called clear andd present danger
rule or test. The question, wrote Justice Holmes for the Supreme
Court in 1919, is whether the speech or publication which is made
punishable by law in fact “created a clear and present danger of
some substantive evil” which the government has a rioht l: pre-
vent.1¢ Notice that under this doctrine, wors by (h(;:,sc]\'(-s are
not evil; the man who specaks them can I punished only if his
saying them makes plainly probable the immediate occurrence
of an evil act. There must be an obviows probability that such an
act will result from the u.ttcrance of the words, 1t must be clearly
likely that such an act will happen imm(:dialely_ And, finally, the
utterance of the words must make plainly probable the immediate
commission of an evil act, the kind of action which government
has a right to prohibit. These are the three clements :)[: the clear
and present danger rule. Where any one of the three is absent, a
person cannot properly be punished for his criticisim of authority
or even his advocacy of revolution.

Four imaginary examples may illustrate how the clear and
present danger rule works. First, suppose Congress makes a law
saying that it is a crime to advocate changing the Constitution.
John Jones writes an article eloquently urging that there be added
to the Constitution a new amendment specifically allowing racial
segregation in public schools. The article is published in a na-
tional magazine and is highly praised in southern newspaper cdi-

torials, Can John Jones be punished? He has hroken the law, but
is the law valid? Maybe Jones’ article will 5o arouse people that
the Constitution will indeed be amended—hut does his urging the

10 Schenck v. U.S., 249 US. 47 (1919)-
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adoption of such an amendment amount to advocacy which may
cause a “substantive evil which Congress has the vight to prevent’™?
Is amendment ol the Constitution such a “substantive evil™? Of
course it's not. The Constitution itself provides that it can be
amended by a specihied democratic process. Mr. Jones is not
preaching revolution: he is just urging that the amendment be
properly introduced and adopted i the usual fashion. 1t does
not matter what kind of amendment he wants: the point is that
the Constitution itself permits the proposal ol amendments and
so. whether the amendments are wise or foolish, their proposal is
not an “evil™ which Congress can prevent. The law is unconstitu-
tional and John Jones goes free.

Sceond, suppose a federal statute makes punishable any speech
or publication which is designed to weaken or does in fact weaken
the armed defenses of the United States. Tee Smith, a world-
famous physicist, makes a televised speech advocating that the
United States destroy all of its nuclear weapons immediately and
stop making any more, He also urges that all nuclear physicists
immediately refrain from working for the government. The speech
is printed as a pamphlet and is sent to thousands of physicists.
Here there is not much question about the “substantive evil™ in-
volved: the weakening of the country’s defenses is surcly some-
thing which Congress can rightfully forbid. But is it clearly
probable that scientist Smith’s speech will result immediately in a
weakening of the country’s defenses? If it is—if, for instance, upon
receiving Smith's pamphlet many physicists promptly resign their
Atomic Fnergy Commission and Defense Department jobs—then
Smith is guilty. What he said created a clear and present danger of
a substantive cvil.

Third, suppose that Smith's speech is a little different. Instead
of urging physicists promptly to resign their jobs, Smith calls
for nuclear disarmament and says that if, within the next six
months, Congress and the President fail to provide for such dis-
armament, then all the physicists should resign. A week later an-
other great physicist, Edward Spiller, hotly answers Smith over a
nation-wide television hookup. Did Smith's speech create an ob-
vious likelihood of the immediate happening of an evil? Clearly
not: Smith may be an influential man, but he has not urged that
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anything be done at the present moment. He has allowed plenty
of time for those who disagrce with him to answer him. Ilence
his speech, advocating action in the future, docs not make prob-
able any “present” occurrence. So to punish Smith under the
statute would be unconsitutional, for he had a richt to sayv what
he did because his speech did not create a “present” (innn'uli;uv)
danger. In this example, you can sce the connection hetween the
“clear and present danger™ test, which was first stated by Tolmes.
and the passage from Holmes' dissent in the Abrams casc. quoted
above. This connecting link is the conviction that “the hest test
of truth is in the competition of the market” —that advocacy even
of a substantive evil should be permitted so long as there is time
to refute it and to persuade people to pursuc '1 sounder course.

Fourth, suppose that the immediate resignation of all nuclear
physicists is advocated not by the great scientist, Smith. hut by
Bert Robinson, a twenty-one-ycar-old who hag just flunked out of
C(?llege. Robinson has little money and makes 1 speech;
his ungrammatical, misspelled message on hand-printing press
and scnds the handbills to a few government
names he has read in scientific journals. Can Robinson e pun-
ished? The “evil” is substantial; there is also a demand for im-
mediate or “present” action. But is it clear that Robinson's
advocacy is likely to result in any action at all ‘I'here docs not
S¢em to be any reasonable likelihood that anything bad will hap-
Pen, so Robinson, however wrong his vicews and his intentions,
goes free,

Remember these four examples, and Ie recady to refer back to

them a5 we proceed to analyze two other judicial “standards™ for
dCClding

he prints

physicists whose

freec specch cases. The results here have come from
app].ying the clear and present danger rule; but the application
ot different rules or standards might lead to diffcrent outcomes.

Anc.l the Supreme Court has not, by any means, always bascd its
decisions on the clear and present danger rule.

. On the contrary, for a decade or more the majority of the jus-
tices apP]iCd what has come to be known as the “bad I(,’n(l('n(:y"
test, first articulated in 1925 in the alorementioned case ol Gitlow
v. New York and made more explicit two years later in Whitney
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v, California. Under this standard, a person could be punished if
what he said or published made the occurrence of an evil more
likely than e otharwise would have been. The prosecution did
not need to show that the speech or pamphlet made evil action
clearly probable or that such evil action would take place immedi-
atelve A man could be convicted it his vemavks tended toward the
commission ol a wronglul act. Under this bad tendeney standard,
freedom ol discussion s Hmited much more strictly than under
the clear and presene daneer rule.

o ovasp the ditference between the results of applving one
standand or the other, look back to our four examples. Tn the st
one. where the alleged “evil”™ was peaceable amendment ol the
Constitution, the accused man went free when the clear and pres-
ent daneer rule was applicd. So would he o tree under the bad
tendeney vules and for the same veason: the alleged “evil™ was
not a wrong which Congress had any right to prevent.

The second example was that of physicist Smith, violating a
statute by demanding that all physicists promptly leave the gov-
crnment service. We found that <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>