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PREFACE TO SECOND EDITION 

D URING the twenty years since this book was first published 
I have been working on only a relatively small part of the 
very long stretch of time it covers. Some chapters, there­

fore, seemed to me to need a good deal of revision, but the other 
chapters, though they probably needed revising just as much, did 
not strike me in that way. The result, I must admit, is something 
of a patchwork. There is a new paragraph towards the end of 
Chapter IV, but otherwise the chapters on the Ancient World 
and the Middle Ages are repr_inted largely as they stood, except for 
the correction of some minor errors, and a number of places where 
I have tried to clarify or otherwise improve the phraseology. In 
Chapters V-IX, on the other hand, the alterations are more sub­
stantial, and there are some pages which had to be rewritten alto­
gether. Chapter X is another that contains only very sfight changes, 
but a section that seemed to call for fairly drastic revision was the 
discussion of Rousseau in Chapter XI. At the end of this chapter 
I have added a few paragraphs on Hegel's attack on the contract 
theory, and Chapter XII has also been expanded and altered some­
what. A kindly review of the first edition by Professor Keith Feiling 
impelled me to insert two or three pages on Coleridge (whose 
significance I had overlooked) at the beginning of Chapter XIII. 
I have also revised and enlarged ·the final chapter, which in its 
original form made a very inadequate conclusion. 

When the book first appeared, some critics said that it was too 
much concerned with theory, and did not pay enough attention to 
the actual events and situations which gave rise to the theory. 
This is a criticism to which any history of thought must be liable to 
some degree. I had had it in mind (cf. my original preface), and 
alterations in the present edition go some way, I hope, to meet it, 
but to meet it fully would have meant writing a different and much 
longer book. Perhaps the most serious risk in writing the history of 
an idea is that by following its appearances in a succession of 
writers, especially when each writer admits his indebtedness by 
quotations from and references to his predecessors, one may give 
an appearance of continuity which is really misleading. On the 
other hand it would be a mistake to concentrate entirely on the 
practical utility of the contract theory. Many of its exponents were 
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professors and scholars whose interests were mainly academic, and 
whose main concern with it was as an element in the construction 
of a systematic political philosophy. Nevertheless, the contract 
theory did not develop entirely by the force of its own inner logic. 
It was evoked at different times and in different places by historical 
circumstances, usually as a means of attacking some existing regime, 
and then men went to the books to find and adapt and refurbish the 
arguments that suited them. Maybe it was only when men of action 
with a cause at heart borrowed the theory as a weapon to do battle 
with that the contract affected the history of the world. Yet without 
the thinkers the theory would not have been so readily, if at all, 
available. 

I have sometimes been asked what I meant by the statement, in 
the preface to the first edition, that the distinction between truth 
and falsehood, good and evil, is 'a question which history alone is 
powerless to answer'. I shall not attempt an explanation here, 
because I should now express myself rather differently. But I 
still believe that some kinds of political behaviour are admirable 
and others detestable, that some political theories are tenable and 
others not, and I am not shaken by historical evidence that other 
men in other ages or in other places have thought otherwise. 

Oriel College, Oxford 
24 Septemher I956 

J. W. G. 

Reprinting enables me to correct misprints and minor errors. 
In the last few years several important books have been published 
on Hobbes and Locke, in the light of which I should like to have 
revised my discussion of these writers, but I must content myself 
with such ·changes of phraseology as are compatible with the 
existing pagination. 

J.W.G. 



PREFACE TO FIRST EDITION 

MY object in this book has been first to discover the various 
ideas which combined to give birth to the theory of the 
social contract, and then to trace its history as it was 

developed and adapted to meet fresh situations and fresh criticisms. 
I have not attempted to construct a system of political philosophy 
of my own, but I have sought throughout to discuss the general 
tenability of the theories I have described, and to point out where 
and why I consider them to be sound or unsound. The general 
standpoint from which I have done so will become clear as the 
reader proceeds, and is briefly indicated in my concluding chapter. 
Those who have read Mr. E. F. Carritt's recently published book, 
Morals and Politics (Oxford, 1935), will obsen·e that I find myself. 
in substantial agreement with his general position, though I do not 
entirely accept his interpretation of certain particular questions, 
and I should like to take this opportunity of acknowledging my 
indebtedness to his work. 

I am aware that the danger of surveying a set of ideas with such 
a long history as this in the light of general principles is that the 
whole treatment may become too abstract, and that it is equally 
necessary to understand the political conditions of time and place 
by which a particular theory was affected. To do this thoroughly 
would involve a general history of political thought; but I have 
endeavoured not to lose sight of the importance of judging a 
political theory in the light of its circumstances. At the same time, 
though it is undoubtedly true that one cannot prescribe a single 
political doctrine for all peoples and places (this was an illusion of. 
nineteenth-century liberalism, from the consequences of which 
many countries are suffering today), I should maintain that in 
politics as much as in any other branch of philosophy there is an 
absolute and not merely a relative distinction between truth and 
falsehood, good and evil, and that that is a question which history 
alone is powerless to answer. 

As the social contract theory developed, it constantly reached 
out and affected the evolution of affiliated groups of ideas, such as 
those of federalism, international law, and so on. Many of these 
I have been obliged either to omit altogether or to mention only in 
passing. Even on the central theme of the social contract-the 
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relationship of citizens and government within the state-there is 
such a quantity of literature that anything like completeness of 
treatment would make the book impossibly long; but I hope that 
my selection of authorities has omitted none whose influence was 
vital to the development of the theory. 

I am much indebted to several of my colleagues at Oriel, and 
I should specially like to thank the Provost, Professor F. M. 
Powicke, and Mr. W. G. Maclagan, who have r;ead some of my 
chapters in manuscript and made a number of helpful criticisms 
and suggestions. I also owe a debt of gratitude to my wife for her 
encouragement and her valuable assistance in· transcribing and 
verifying numerous quotations and references. 

Oriel College, Oxford 
26 May 1936 

J. W. G. 
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I 

INTRODUCTORY 

I N these days, when the liberal principles which a century ago 
were the hope of progressive political opinion are openly 
despised and rejected in many parts of the world, it may seem 

a vain thing to write a book about the social contract; for of all the 
accoutrements of liberty, it may be said, this is perhaps the most 
outworn, the most derided by critics, the least likely to serve it 
today in its struggle for existence. Yet while the contest of indi­
vidual liberty against absolutism is still a live one, it will not be a 
waste of time if we study anew the part played by the social con­
tract in the struggle for freedom. Apart from their plight under the 
dictatorships, the rights of individuals are none too secure even in 
the Western democracies, and certainly cannot be left to take care 
of themselves. The whole trend of modern economic organization 
inevitably spells more 'planning', which means more direction and 
control, and the demands of military security are not easily recon­
ciled with freedom. This being so, those who care for liberty of 
thought and expression, and the values of individual personality, 
cannot afford to relax their vigilance. Different arguments are 
needed today from those which carried weight against despotism 
in the seventeenth and eighteenth centuries, but we may find, 
amid much that was erroneous or untenable, that beneath the 
outward form of contractarian theory there lay a vital principle, of 
the importance of which the modern world, it may be hoped, 
has not irrevocably lost sight. 

The seventeenth and eighteenth centuries were, indeed, the 
heyday of the social contract. They were an age of monarchy, and 
often of absolute monarchy, firmly rooted in the divine right of 
kings. That theory, too, has an antiquated sound today, for the 
philosophical justification of modern dictatorships owes more to 
the inspiration of Hegel and Karl Marx than to the older faith in 
dynasties embodying the will of God. Yet, as Figgis has shown, 1 

the divine right of kings also contained some elements of truth, 
veiled beneath an outward form peculiar to its own age. Partisan-

1 J. N. Figgis, The Divine Right of Ki11gs (Cambridge, 2nd cdn., 1914), 
csp. pp. 250 ff. 

5852 B 



2 INTRODUCTORY 

ship has often blinded men to everything but what suited their 
own point of view, and thereby betrayed them into oYerstatements 
which invited the attacks of their opponents; but we may learn 
much from having the whole controversy before us, and may 
perhaps hope to discern more completely what was then concealed, 
except in part, from either side. 

It is well known that the divine right of kings, while essentially 
a theory of the post-Renaissance age, sprang from roots far o~der. 
It sprang from the divine right of Emperors in their me?t~val 
struggle with the Papacy, and that in turn reached back to btbl,tcal 
texts and maxims enjoining obedience to 'the powers that be or 
'the Lord's anointed', to the sway of the deified Roman Caesars, 
and the earlier despotisms of the successors of Alexander of 
Macedon. So it was, too, with the social contract. Popularized, like 
its great rival, in the age of the Renaissance despots, and to a great 
ext.ent, in fact, a protest against the overweening powers .they 
clarmed to hold, it grew from ideas already current in the Mtddle 
Ages, which can be traced back to that very Investiture Contest 
b~t:veen. Popes and Emperors which also brought the clai~s of 
dtvme nght into prominence. Behind that we are led agatn to 
biblical origins on the one hand, and on the other, through Roman 
La';, and the Stoic philosophers, to the political speculations of 
anctent Greece. 

Here, then, we must begin; but first of all let us make clear 
ex~c.tly what we are to discuss. For the name social contract (or 
ongmal contract) often covers two different kinds of contract, and 
although the distinction between them is not rigid, for we can find 
numerous examples of contracts which do not fit exactly into either 
categol}', it is useful in tracing the history of the contract theory. 
Bot~ kinds were current in the seventeenth century, and both can 
be ?tScovered. also in Greek political thought. The first of these, in 
logrcal order, ts the social contract proper-the Gesellschaftsvertrag, 
0~ pacte ~·~sociation-which supposes that a number of indi­
vtdua~s, hvm~ in a 'state of nature', agreed together to form an 
?rgamzed. so~t~ty. A good example of men translating this theory 
mto practrce ts m the often-quoted covenant of the Pilgrim Fathers, 
who, when they landed from the Mayflower in November 1620, 

resolved: 'We do solemnly and mutually, in the presence of God 
an~ ~f one anot~e.r, covenant and combine ourselves together into 
a ClVll. b~dy pohttc.' This is a theory, then, of the origin of the 
state; tt IS commonly, though not necessarily, associated with the 
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doctrine of 'natural rights', which belonged to individual men as 
such, and of which they agreed by the contract to surrender some, 
in return for a guarantee of the remainder. 

The second form of the social contract may more accurately be 
called the contract of government or the contract of submission­
Herrsclzaftsz:ertrag or Unter'icerfrmgsvertrag, or pacte de gorn:erne­
ment. A well-known example of this is that 'original contract 
between king and people' which James II was said to have broken. 
Properly this has nothing to do with the foundation of the state, 
but, presupposing a state already in existence, it purports to define 
the terms on which it is to be governed: the people have made 
a contract with their ruler which determines their relations with 
him. They promise him obedience, and he promises them protec­
tion and good government. While he keeps his part of the bargain 
they must keep theirs, but if he misgoverns the contract is broken 
and allegiance is at an end. Sometimes, however, this form of 
contract (as was implied in calling it 'original') was not only a 
definition of the conditions of government but also an account of 
its inauguration, and in this respect it would resemble the social 
contract proper. 

In historical development (leaving aside the first occurrences 
of these theories in antiquity} the logical order was reversed, and 
the contract of government was the first to make its appearance; 
for it was this theory which in a monarchical age was of obvious 
value (e.g. to oppressed minorities) in suggesting a limit to the 
powers of the monarch. The social contract proper,. which, in 
essence, at any rate, was more purely speculative, became promi­
nent somewhat later. It was, in fact, largely a development from 
the earlier governmental contract, and its emergence was marked 
by transitional forms like that mentioned above. When a complete 
system of political science came to be constructed on the basis of 
contract, both contracts were used, the first to bring the state into 
existence, the second to regulate its government. Sometimes the 
formation of society itself was attributed to the first or social 
contract, and in that case the second contract was supposed to have 
both established and defined the powers of the government. A. 
political theory of this type did not necessarily stand for popular 
rights, though it often imposed limitations on the powers of 
monarchy. In course of time, with the development of more 
radical ideas, the contract of government tended to disappear, 
leaving the social contract proper in possession of the field, until 
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we reach the culminating position in Rousseau, where the relation 
of people to ruler is no longer one of contract, but the government 
is merely the servant of the will of the sovereign ~1eople. . 

It may be well before proceeding farther to ment10n a part1cular 
line of criticism that has been directed against the contract theory 
in both its forms. The whole historical school, from Blackstone' 
and Paley to Maine and his followers, have pointed out, what is 
now obvious and undeniable, that in actual historical fact states 
and governments were not deliberately established by contract, 
but developed naturally from more primitive groupings ~n.d 
loyalties, such as that of the family or the clan. In that respect, 1t 1.s 
true, there is more to be said for the argument of Filmer's Palrt­
archa than for Locke's Treatise of Civil Govenzme11t. 'Ne shall 
return to this historical argument later; suffice it to say for the 
moment that in so far as the social contract theory is really an 
attempt at analysing the logical presuppositions rather than the 
historical antecedents of the state, the argument is beside the mark. 
We may pause a moment, however at a particular variety of the 
historical criticism of the contract theory, associated specially with 
Maine's celebrated dictum that the development of society has 
been 'from status to contract'. 

This line of criticism fastens especially on the word 'contract'· 
Con~ract, it is argued, is a legal category which not only is of 
relatlVely late appearance in the history of the evolution of human 
soc~ety, but. also presupposes a developed legal system within 
wh1ch alone 1t Ca!l exist. It is therefore not only historically absurd 
to suppose that primitive men in the state of nature could make 
a contract, but it is also a logical inversion to derive the institution 
of government, and so of law, from contract, which itself is really 
the ~reature of law. We must remember however that to contrac-. . ' ' 
tan~n wnters law did not mean only the positive law enforced in a 
partlcular state by a particular government. To them natural law 
was as real as positive law, and in terms of natural law there is no 
logical absurdity in basing government and the state on contract. 
Natural law ~oe~ not necessarily imply a 'state of nature', but in 
order to avmd lts unhistorical associations some writers have 
preferred to express the fundamental ideas that underlie the con­
tract theory in other words, such as 'covenant', 'pact', or 'com-

1 More than a century before this the social contract had been attacked on 
historical grounds by the Dutch jurist Horn (162e>-70 ?) : sec Gierke (tr. Barker), 
Natural Law and the Theory of Society (Cambridge, 1934), i. 1 I 1; ii. 304. 



INTRODUCTORY s 
pact'. Yet, as Ritchie pointed out, 1 there is nothing to be gained 
by this; Hobbes and Rousseau both used 'contract' for what Locke 
called 'compact', and the difference is really only one of words. 
Political theory has always, and naturally, borrowed much of its 
phraseology from law, and seeing that the essence of both the 
social contract and the ordinary ci\'il contract consists in there 
being mutual and reciprocal agreements between two (or more) 
parties, with rights and obligations on both sides, an easily intelli­
gible analogy led to the word 'contract' being used for its political 
counterpart. \Vhether we call it compact or contract makes no real 
difference to the theory behind the phrase, or to its implications. 

This, surely, is also the attitude we may reasonably adopt to­
wards the arguments put forward by Professor R. W. Lee in his 
little book on Tlze Social Compact. 2 Here he charges contractarian 
thinkers with 'the indiscriminate usc of two words compact (or 
contract) and obli'gation, which were confused respectively with the 
words consent and duty'. Compact, he tells us, means 'a mutual 
expression of intention and a mutual expression of expectation. 
Compact is a narrower term than consent. There can be consent 
without compact. Contract is a narrower term than either of them. 
A contract is a compact enforceable at law.'3 Similarly, we read, 
'by duty is meant liability to law; if to positive law, it is legal duty; 
if to moral law, it is moral duty. By obligation is meant a certain 
kind of legal duties arising from contract and in certain other 
ways .... Obligation is a narrower term than duty and contractual 
obligation is narrower still.'.J 

'That Society implies or requires consent' he is prepared to 
admit; in fact, he says, it 'had been a political truism ever since the 
time of Aristotle'. Also, he holds, 'that Society implies or requires 
rights and duties is undeniable. That Society implies or requires 
a reciprocity of rights and duties between rulers and ruled is 
generally, if not universally admitted.' The fault of the contract 
theory is that it narrowed 'consent into compact and compact into 
contract; ... duty into obligation and obligation into obligation 
ex contractu'.s 

Now for purposes of strict legal definition Professor Lee's dis­
tinctions between the meanings of compact and contract, duty and 

1 D. G. Ritchie, Dam·i11 a11d Hegel (1893), p. 210 note; cf. E. C. Clark, 
Practical Jurispmde11ce (Cambridge, t88J), p. I-H· 

2 Oxford, 1898. 3 The Social Compact, p. 5· 
4 Ibid. pp. 8-9. 5 Ibid. 
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obligation, are valuable enough; but there is more to be said than 
that, both for and against the contract theory, and the real crux of 
the question lies farther back, behind the narrowing process of 
which he complains. We may well agree that 'a reciprocity of rights 
and duties between rulers and ruled' is essential in any ethically 
tolerable form of government, but when this is expressed in the 
language of contract a question of principle is involved, and not 
merely a question of terms. It is not only a question whether the 
duty of allegiance has been wrongly narrowed down to a contrac­
tual obligation, but whether the real reason in the last resort why 
it is our duty to obey the government is that we have consented or 
agreed in any way to do so. I shall discuss this question more fully 
later;1 but in the meantime I should say that to express political 
obl'igation in the legal terminology of contract is to use a legal 
analogy, and perhaps in some ways an unfortunate analogy; but 
whether we write· of agreement or covenant, compact or contract 
as the basis of the state, the essence of the theory is the same, and 
the real question is not so much that of the exact terms in which 
the analogy is expressed as whether the analogy itself is justifiable. 

I should not wish to deny the importance of strictly defining 
one's terms in political theory as much as in every other branch of 
study; and it is true that many of the political writers who used the 
social contract theory were jurists and professors of law, who may 
be supposed to have chosen their language with care. But many 
were not lawyers but men of letters, or frankly pamphleteers, and 
we need not suppose that they always used their terms in the 
strictest legal senses. In ordinary speech these words compact and 
contract, duty and obligation, are to a great extent synonymous, as 
every one must be aware from his own use of them, and as is borne 
out by reference to a dictionary.2 · 

The truth is that when we read of the state, or of government, 
owing its origin to any kind of mutual arrangement between indi­
viduals, however much the supposed terms of that arrangement 
or agreement may vary, and whatever be the precise terminology 
used to describe it, we are moving in a world of political ideas that 
are essentially those of the social contract. It is interesting to 
discover when and by whom these ideas first found expression in 

1 See Chapters XIII and XV. 
1 Cf. e.g., the definitions in the Q.E.D. of such words as compact, c011tract, 

covenant, duty, obligation. Remembering, too, that much of the relevant litera­
ture is in Latin, cf. the meanings of the wordsfoedus, pactum, and pactio as given 
in Lewis and Short. 
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terms of contract, but in a sense their expression in those terms 
is merely incidental, albeit fruitful of important practical conse­
quences. For of deeper importance than this question of terms, 
or even than that of the truth or falsehood of the contract theory 
itself, is the principle which contractarians were ultimately striving 
to uphold. 

In some of its forms the contract theory was the expression of 
an exaggerated individualism which recognized no ultimate reality 
but force, and no higher end for it to serve than man's natural 
appetites. We shall meet this type of theory among the earliest 
manifestations of the contract in :incient Greece. The inadequacy 
of such a theory as an explanation either of society or of human 
nature is obvious, and the realization of this led many thinkers to 
reject the contractarian outlook altogether, and to insist instead on 
the naturally social character of man. Government is, then, not the 
artificial product of agreement between individuals, but the natural, 
historical outcome of organized social existence. Yet here too 
exaggeration can do harm, and lead to the exaltation of the state 
as the highest embodiment of power as an end in itself. In this 
totalitarian guise the cult of force is even more odious, and far 
more dangerous, than in the hands of individuals. '\Ve need not, 
however, judge a theory exclusively by the way in which it is open 
to exaggeration or abuse. In the course of history the outstanding 
service of the contractarians has been to defend the values of 
human personality by insisting that the authority of government 
is derived from and exists for the benefit of individuals. Of course 
this or that individual cannot have everything his own way, but it 
does not follow that all individual liberty is illusory. In the last 
resort the important question is whether the state exists to secure 
the fullest development of individual personality, or whether the 
absolute, totalitarian state is the one omnipotent real 'person', to 
whose pattern individuals are to be moulded, and whose ends 
alone they must serve. 



II 

THE SOCIAL CONTRACT I!'\ TilE 

ANCIENT WORLD 

THE physical speculations of the early Greek philosophers of 
the Ionian school (Thales and his successors) were inspired 
by a belief in some uniform natural principle which underlay 

and somehow accounted for the varying phenomena of the physical 
w~rld. The Ionian philosophers themselves do not seem to have 
pa1d much attention to ethical or political matters, but when 
physical science came to Athens in the fifth century B.c. with 
Anaxagoras and his disciples, a contrast began to be drawn between 
the supposed uniformity of physical nature and the instability and 
changeableness of the ways of men. Hence arose the distinction 
between ~VaLe; and vop.oc;, nature and convention, which is fre­
quently met with in Greek literature . 
. ~ost early peoples accept their own laws and customs unques­
~o~mgly as unalterable, if not divine, but fifth-century Athens 

a far outgrown this child-like credulity, and inquiring minds 
were ready to question all things. A critical attitude might well be 
~ggested, for instance by the travels and stories of the historian 

ferodotus, who described the strange habits of distant peoples, 
o ten em h .. 
th G P as1zmg the"differences between them and the ways of 
a e d reeks at home. Readers of Herodotus will remember his 
t~e~ ote about the Persian king Darius and the burial customs of 

e reeks and the Indians. Darius asked some Greeks at his court 
'What he h ld . . 

they died,, ~ ou . pay them to cat the bodlCs of their fathers when 
tempt th · 0 which they answered, that there was no sum that would 
race callee~olldo. such a thing. He then sent for certain Indians, of the 
the Greek a at~ans, men who cat their fathers, and asked them, while 
of their fsthstood by, · · . 'What he should give them to burn the bodies 

a ers at th . d" . d bade him£ b e1r decease?' The In mns exclaimed alou , and 
was right ~r ear ~uch language. Such is men's wont herein; and Pindar 

'm my JUdgment, when he said, 'Law is the king o'er all'. 1 

The moral which H · h" h '"f erodotus found m t IS story was t at 1 one 
1 Herodotus ··· 

terprets Pindar'h 111" 38 (Rawlinson's translation). Herodotus rather misin­
should rule the .... ~r~ Who Was really referring to a 'natural law' that the stronger 

e cr: cf. Plato, Gorgias, 484 D. 
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were to offer men to choose out of all the customs of the world such 
as seemed to them the best, they would examine the whole number 
and end by preferring their own'; but the implication certainly is 
that if customs can be compared, and accepted or rejected, no one 
custom can be unalterably rooted in the nature of things. Actually, 
we are told, it was Archelaus of Athens, a follower of Anaxagoras, 
who first drew 'the famous distinction between q,ua~s and J'o~-tos in 
the world of human affairs, and taught that the noble and the base 
exist by convention ( J'Oft'!J) and not by nature ( q,vae~ )' .1 

The same Greek word, J'o~-tos, which meant custom, or conven­
tion, also meant law, and an obvious result ofthis distinction would 
be to throw doubt on the duty of obedience to the law. In one 
direction this led to the growth of the idea of a law of nature, 
sometimes conceived of as divine in origin, binding on all men, 
and of higher moral validity than the merely local positiv-e laws 
of any particular state, so that if the higher and the lower laws 
conflicted, man's duty was to obey the higher at the expense of the 
lower. This is the situation that lies at the centre of Sophocles' 
tragedy Antigone. King Creon has ordered that the body of his 
son Polyneices, who has come with an army against his city, is to 
lie unburied; but Antigone disregards his orders in obedience 
to what she believes to be the superior claim of her duty as a 
kinswoman to give her brother the rites of burial. \Vhen Creon 
demands an explanation of her conduct, she replies that his pro­
clamations, the orders of a mortal, cannot override the unwritten, 
changeless, and eternal laws of the gods.: 

In the hands of some of the sophists, however, the contrast of 
nature and convention led to a radically individualistic standpoint. 
The idea of a state of nature, in which individual men moved freely 
in pursuit of their own ends, was contrasted with civil society, ·in 
which man's natural freedom was hampered by the laws. This 
state of nature might be portrayed as a poetical golden age in the 
distant past, from which man had fallen, but more usually it was 
regarded as a state of war (like the state of nature in Hobbes) in 
which every one was in competition and potential conflict with 
every one else. From this conception it was but a short step to the 
social contract. Every one in the state of nature was in danger of 
being injured by his neighbours, and therefore men made a con­
tract or bargain ( avv8~K7], or oJ-toAoy{a, are the Greek words most 

1 See E. Barker, Greek Political Theory, Plato a11d his Predecessors (1918), 
p. 53· z Sophocles, A11tigo11e, 446 ff.; cf. Oedipus Tyra71711lS, 863 ff. 
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often used) with one another, by which each man undertook to 
refrain from injuring his neighbour, provided that his neighbour 
in return would refrain from injuring him. Thus laws were made, 
based on this convention between individuals, and with them came 
the idea of justice and the difference between right and wrong. 
B~ nature moral considerations have no existence; what every man 
thmks most desirable is to have the maximum power of hurting 
others, with the minimum risk to himself·' what he most wishes . , 
to av01d is to be injured by others without being able to take 
vengeance. Justice, arising from this mutual agreement to refrain 
from mutual injury, is accepted as something midway between the 
twl 0 extremes which for each individual would be ideally most and 
east desirable . 

. Here we have the theory as it is put into the mouth of Glaucon 
1Gnlthe well-known passage in the second book of Plato's Republic.z 

aucon we h · · 1 • may reasonably suppose, was ere vmcmg a t 1eory 
~ur~~:a among th~ sophists of his day, like ~he .the.o?' ex~ressed l h symachus In the previous book, that JUStice 1s the mtcrest 
~ t e ~tronger'. This theory, though it does not contain any con­
:rtua h ~lement, rests on the same basic disbelief in the validity 
tha~nyth.;ng but force in the 'state of nature'. Thrasymachus holds 
can ~ 1 e every man naturally acts for himself and gets what he 
a r~le e stro~gest man will be the most successful, and will institute 
own . over hts weaker neighbours in order to exploit them for his 

Interests J Th . l 1 . d" "d l" . b th theori b · . ere 1s the same aw ess 10 IVI ua tsm m o 
. ment fes, ut Whtle Thrasymachus treats the institution of govern-rom the . . 
the oth . pomt of vtew of the strong man, Glaucon looks at 
bandin er hstde of the picture, and imagines the relatively weak 

Not g 1I ~mselves together to avoid being exploited. 
politics aS t le sophists held these extreme views on ethics and 
of lang~ orne Were mainly interested in grammar and the origins 
dialectic a;~d other~ in.Iogic, others again in rhetoric and the art of 
discussed t~bhc disputation. Some of the greater sophists who 
the foundp~ Itlcal questions did not seek in this way to overthrow 

attons of d" . p 1 gave an a or mary morality. rotagoras, for examp e, 
ccount of th · · h" h b · · h living apart f e ongm of the state w tc egms w1t men 

, This is ho rom one another in a kind of state of nature, open to 
himself invisib~ ~~tould behave if a magic ring of Gyges enables him to make 

J Rep. 338 c ~ C ato, Republic, 359-61). 2 Rep. 358 E-359 B. 
jects all law as · f. the theory in Plato's Gorgias, 492 c, where Callicles re­
getting what th mere auvO~p.aTa made by the weak to prevent the strong from 

cy are naturally entitled to. 
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the attacks of wild beasts and creatures stronger than themselves. 
Accordingly they sought to congregate together and find safety in 
the foundation of cities; but when they had come together they 
wronged one another because they had not yet learnt the art of 
politics. But Protagoras' conclusion is not that they drew up con­
ventional rules based on a contract, but that justice and a moral 
sense arc divine: Zeus sent Hermes to them, bringing them shame and 
justice, to govern their cities and bind them together in friendship. 1 

Nevertheless, there is evidence that views such as those put into 
the mouths of Thrasymachus and Glaucon were widely current in 
Athens in the fifth and fourth centuries. A theory almost exactly 
corresponding to that of Glaucon was expressed by the sophist 
Antiphon in a work On Tmtlz, of which some fragments have sur­
vived among the papyri from Oxyrhynchus.z. 

Justice [we read here] consists in not transgressing ... any of the 
legal rules (vofLtfLa) of the state in which one lives as a citizen. A man 
therefore would practise justice in the way most advantageous to him­
self if, in the presence of witnesses, he held the laws in high esteem, but 
in the absence of witnesses, and when he was by himself, he held in 
high esteem the rules of nature. For the rules of the laws are adventi­
tious ( E1TlBETa), while the rules of nature are inevitable ( dvayKai'a); and 
again the rules of the laws arc created by covenant and not produced 
by nature (ofLoAoYT)BiVTa ou cfouVTa ECJ71v), while the rules of nature are 
exactly the reverse~ A man, therefore, who transgresses legal rules, is 
free from shame and punishment whenever he is unobserved by those 
who made the covenant (ToUS' OfLOAo}'l]o-m'Tas), and is subject to shame 
and punishment only when he is observed. It is otherwise with trans­
gression of the rules which are innate in nature. If any man strains any 
of these rules beyond what it can bear, the evil consequences are none 
the less, if he is entirely unobserved, and none the greater, if he is seen 
of all men; for the injury that he incurs is not due to men's opinion 
but to the facts of the case ( ou yap Std. 86gav {3A0.1TTETat llia 8t' cL\~Br:tav). 

It is not clear exactly what are the rules of nature which, accord­
ing to Antiphon, cannot be broken with impunity, but the main 
tendency of the argumebt is plain-it is to discredit the ordinary 
ideas of justice and the duty of obeying the laws, in favour of a 
crudely materialistic individualism which regards political institu­
tions as an arbitrary and conventional interference with the natural 
bent of the individual. Other instances could be given to show 

1 Plato,_ Protagoras, 322 n-c; cf. Barker, Gk. Pol. Theory, Plato, p. 63. 
2 Oxyrhynchus Papyri, xi, no. 1364, pp. 92-104. Sec Barker, op. cit., pp. 

66-69, 83-Ss. 
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that notions of this kind, varying no doubt in the lengths to which 
their holders were prepared to go, were widely held, :md were 
associated with the teaching of the sophists. The soplust Lyco­
phron, for example, held that the law was simply a contrac_t and a 
means of securing mutual justice;' again, the school of Dwgcncs 
and the Cynics, while much of their conduct may be lcgcnd_ary, 
clearly represented in an extreme (and at the same tim~ practical) 
form the revolt not only against the state but also agamst all the 
accompaniments of civilization as contrary to 'nature' .z 

Several considerations may have helped to make the ~reck 
world a receptive audience for the propagation of such vtc~vs. 
Greek political experience was familiar with a'TCl.ato; and revolution 
which often led to radical alterations in the laws of a city, while 
many, if not most cities, held that they had been founded at some 
definite date in the past, and that their laws had then or subse­
quently been framed by a voJ.LoOlTTJ'>, or lawgiver. Not only so, ~ut 
the Greeks could often sec the foundation of cities and the creation 
of new constitutions taking place before their eyes. Colonies,_ off­
shoots from the mother-city, whether military 01• trading statwns, 
or new h?mes for bands of emigrants, were being founded all over 
the ~edtterranean world, and each would form a new city-state, 
eqmpped with a new constitution and often with a new code of 
laws specially drawn up for it. Ali this experience would tend to 
deepen the impression that laws are man-made and that what man 
can make he can also unmake; that laws, in fac~, are conventional.l 

1 ~ristot!e, Politfcs,, iii. Jz8ob10 : ••• ~eat 0 vo/<os auvO~K'T/ ~eal, ~ea0a:rr£p €~71 
11 ~";"'pc.:v 0 ao:f>•aTT)~, EY)'UT)T.j~ a>v\~~OIS TWV ll1Kalwv, a~A' oux olos trOiciV ayaOous 
Ka~ . lt<wou~. Tous 110~1Tas. Another reference to the materialistic theory that laws 
or~gmated m ~ontract and that justice has no place in the 'natural' scheme of 
thmgs occurs m Plato, Laws, 889 1!: 

Jt8. e£otiS', cL p.a.KO.ptE clvat TT .. , ..1. • , I , ' I , ' , • • ~ • pwTov 'l'aaw OUTOL TEX"!! ou r/>uan a~~a TIOIV VO!<OL'>, Ka 
TOUTOUS a>v\ous Q~~lJ 01f11 (I(QO ' • •, 0 J • ' ~ ' ' 

, , , , ; ' ~ ,TO I EaUTOIOL OtiVW/lO~OYT)OQV VOi<00CTOtiJ.LCVOI" ICQL U'T/ Kal 
Ta. K~a. t/Juan p.Ev llia. ELVat vou,., 8' • , ~, , , , , 9 , , ~ ' L 
•\\> , .1. Q • ~ ,'. ,....,. E EUpa, Ta OE /)T) /l11Cala ou/l EU•al TO trapanaV 't'tJO£ J 

O.N\ O.f''t'&.Op'YJTOUVTaS OLO.T£1\(UI Q,UT)'~ • 9 ' • 1 ... " £' .. c.i.• 
9 , • , , • DIS ICQI J.IETQTL CJ.LEVOUS an TQUTa, a U av J.LET 

WVTO.t Kat OTav, TOTE' KUpta. (I('QOTQ. [ , , , - ' "A,.\' 1 a~ 
nv• t/>uan. £ va•, Y•yvo,..(Va TCXV11 ~ea• TOLS vo1•o•s a ou 

z T~e Cynics seem to have anticipated the fallacy of the 'noble savage' and the 
e~rly VIews of Rousseau. The radical sophists, it will be observed, carried their 
v1ews ~uch farther t~an the contractarians of the seventeenth and eighteenth 
centunes, for they denved not only the state but also the whole of morality from 
c?nv~nti~n, whereas the l~tter's theories, with few exceptions, were 71aturrecht­
ilclz, JUdgmg the state and Its rul~s by a criterion beyond its scope. 

J Cf. the remarks of the sophist Hippias in Xenophon, Mem. IV. iv. 14: 

N&,..ous ll', ;q,.,, w .Ew~epaT£S, 1fWS av TL!; ..jy~aaLTO O':Toullaiov trpiiyJ.La £lva•, ij T~ 
trd9£a0a• aliTois, ous )'t" tro>v\aKIS aliTot ol Ol,.cvo• anollo~e•J.LaaaVT£S f'£TaTlO£vTal; 
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Much of the political philosophy of Plato and Aristotle was 
designed to combat these subversive opinions. Instead of the 
picture of the natural man stri,·ing for his own ends, Plato presents 
us with an account of an organized society in which every man has 
his 'station and its duties', with the implication that it is only in 
su_ch a life that the nature of man can find its fullest expression. 
Aristotle's refutation of the sophists is essentially similar. He will 
not allow the distinction between rPVGL<; and J'opos to be applied 
to the state, but holds that man is 'by nature a political animal', 
and that it is therefore not contrary to, but in the fullest accordance 
with, his nature for him to live in an organized political society. 
The state is not, he urges, a mere living together in one place for 
the sake of mutual protection and the exchange of goods; it is a 
moral association, to develop man's highest faculties, and enable 
him to live the good life.' Man's nature, in other words, is not 
what he has in common with the lower animals, to be contrasted 
with the conventional (and supposedly unnatural) restrictions of 
civilized political life; it is rather what is peculiarly human, what 
differentiates him from the lower animals-the sense of right and 
wrong which makes him a moral being, and necessitates political 
life. 

This is the essence of Aristotle's reply to sophistic teaching, and 
he was not concerned, any more than Plato was, to treat the social 
contract theory as untrue to historical fact, or to counter it by an 
alternative description of how the state grew into existence. It is 
true that the Politics opens with a brief account of households grow­
ing into villages, and villages being united to form a state; but Aris­
totle's real answer to the sophists lies in his contention that the 
state, when it did come into existence, was something different in 
kind from any society at a less complete stage of its development,:. 
and that the state alone could fully satisfy the potentialities of 
man's nature. As Sir Ernest Barker has pointed out,3 Aristotle, 

like all the Greeks, who thought of politics as a sphere of conscious 
making, would appear to believe in a creation of the state. 'By nature 
there is an impulse in all men to such society; but the first man to 
co11struct it was the author of the greatest of benefits.'4 There is no 
contradiction [he continues] in such a sentence; for there is no con-

' Politics, iii. 128oh29. 
2 Here he disagreed with Pinto, who had stated in the Politicus that the 

science of the state was not essentially different from that of the family or smaller 
groups. Aristotle attacks this idea at the outset of his Politics. 

3 Cambridge A11cient History, ,.i. 521. 4 Politics, i. 1253329. 
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tradiction between the immanent impulses of human nature and the 
conscious act, which is, after all, a part of the same nature. 

The sophists themselves, in fact, were not much interested in 
the historical aspect of the contract theory-less so, certainly, than 
some of the contractarians of the Renaissance age; their real object 
was a logical analysis of the implications of the state, and therefore 
they did not trouble to present a fully worked out account of its 
foundation in contract. 1 Their aim rather was to expose the flimsi­
ness, as they conceived it, of ordinary morality and the basis of 

· govern~ent, with its apparatus of legal rules and punishments, 
and their contract theory is only sketched in lightly and incident­
ally. Bu~ different though their conclusions were, there is the 
same philosophy behind the theories expressed by Antiphon and 
Glauc?n as there is behind that of Hobbes. 

While there can be no question that both Plato and Aristotle 
~ere firmly opposed to this whole school of thought, it is neverthe­
es~ true that phrases and sentences can be found in the works of 
Anstotle wh' h · f h . Ic appear to suggest a contractanan theory o t e 
sth~te. Thus 10 the course of a discussion of various kinds of friend­
s tps (..1. A' ) · ' ,.~. , , .'+'' 'a' 10 the Nicomaclzean Ethics, he refers to 7TOAtnKaL 
'+''"'a' 10 a list t th · · k } h 11 oge er With other kmds, and remar s t 1at t ey 
a appear to rest o k' d f ( . (}' • ' ' ' ,~., ' • n a 10 o agreement Ka OJl.OIIoywv nva 't'aL-
vovTat €'Vat) .z but l · h d · · . ' a casua sentence like this can hardly be wetg e 
~gatlnst ht~ whole philosophy as expounded in the Politics. There 
s a so an Interest" · · t 

first · h 10g passage in the Rlzetorzc, where he appears a 
stg t to say that I · ( • "' • • • ' (} ' , , aw IS a COntract Kat OIIWS' aVTOS' o VOJ1.0S auv-

I.S'f)rK'f) lTlts €anv); but it is clear from closer inspection that what he 
ea yemph · · . 

which b' d as1z10g Is the need to respect the sanctity of contracts, 
tracts h10 those who have entered into them; disregard of con-

If ' e urges, leads to disregard of the laws themselves. 3 
we really wish t fi d t justifiabl . h' 0 n Aristotle at fault, we can do so mos 

Y 10 Is economic theory Here indeed he seems to have 
I Cf w . , , 

who cl~im~cT~:~w:an, Int;oduction to his edition of the Politics, i. 26; 'Those 
it owes its existca t e State IS not </>von but vop.<p did not necessarily imply that 
might mean on! nc~ to .a compact, though the two ideas do not lie far apart:· they 
tiona!, received~~· at Its clai.ms rest on general acceptance-that it is the tradi­
"ofman's devisi 1,?g-that Its authority is artificial, not based on Nature, but 
it should. • ng 'and that it need not have existed, if men had not chosen that 

J Rhetoric 1· 6b 2 N. Ethics, viii. I I6Ibi3· 
, · 137 Io· ' ' 9, ' ' .. ..:: ' ' , ' ' ' avv8iiKa. t ou O • , ' ")yap OV)I TJKTJ vop.oS <O'I'LV LULOS Kat Ka'l'a p.<pos, Kat at p.<V 

., TT I.OtJac. Tov vO ' • , ' ' ' , 8 ' ' 
., • • • • . p.ov Kuptov, ot OE VOJLOt Tas KaTa TOV vop.ov ovv TJKas. Kat 
Oll~S' auTOS' o VOJ.Los auvO ' , , • • , ... ... • ... ' ' 
I'Op.aus avatp<t, TJKTJ 'I'LS EO'I'LV1 WO'I'£ OS 'I'LS a1fLO'I'<L 7) avatp<L auv87JKTJV1 TOVS 
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been betrayed by the etymological affinity between vop.os (law, 
custom, convention) and vop.tap.a (money) into the very fallacy that 
he repudiated in the sphere of politics. Holding, quite rightly, 
that money is an artificial and conventional medium of exchange, 
he proceeds to argue that it is unnatural and valueless in itself. 1 

In this belief, and in his well-known theory about the immorality 
of usury which flows from it, Aristotle seems to have forgotten the 
meaning he gave to 'nature' in his account of man's place in the 
state, and to relapse into the Cynical identification of the natural 
with the primitive and undeveloped. 

Already in Aristotle's lifetime the city-state, which for him was 
the focus of all political philosophy, was collapsing before the 
advance of the 1\-Iacedonian monarchy, and the Hellenistic age 
which followed was at the same time more cosmopolitan and more 
individualistic. Of the two great schools of philosophy which 
dominated this epoch, one, Stoicism, reverted from the attitude 
of Plato and Aristotle to a point of view more akin, in its indivi­
dualism, to that of the sophists, though it stopped short of the 
sophists' attack on morality. The great Stoic ma."Xim was 'Live 
according to Nature', but by this they did not mean, as Plato and 
Aristotle would have done, the life of an active citizen. Like Plato 
and Aristotle, indeed, they found man's nature not in his animal 
nature but in his reason, but they made of this a guide to individual 
conduct rather than an argument for positive citizenship. \Vith 
this notion of nature or reason as man's guide, and a cosmopolitan 
belief in the equality and brotherhood of all men, the Stoics de­
veloped a theory of a universal law of nature, which was a law of 
reason; and this was ultimately, through its reception into Roman 
Law, to become a legacy of the greatest importance to subsequent 
political thought. But the Stoics themselves were less interested 
in political questions than in personal ethics, and, in the bad days 
of the Roman Empire, at any rate, the main function of their 
philosophy lay in its consolation to the individual just man, who 
could strive by its guidance to keep his soul pure and uncorrupt. 

In Epicurus, on the other hand, the leader of the second chief 
school of post-Aristotelian philosophy, the contract theory re­
appears in its old sophistic form. Justice, according to Epicurus, 
is a mere mark of expediency to prevent men from injuring and 
being injured by one another (TO Tijs cpvaEws ?tKatov, eaT!. avp.f3o-

1 N: Ethics, v. IIJJa29; the same point of view is expressed in a more extreme 
form in Pol. i. 1257bto. 
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~ov -rov avp.rf>lpoVTo~, d~ -ro Jl.~ {3Aa1T'TEtv aAA~Aov~. JL7JOe {3~a1T-rm0at). 
There is no such thing as absolute justice (ouK 7/v -rt KaO' £av-ro 
8u<awavV7J}; justice and injustice arose from the need men felt, 
when they came to live together, to make a contract ( avv0llK7J 
n~) to secure each other from mutual harm. 1 

Sir Ernest Barker gives some reasons for believing that Epicurus 
may have inherited his theory of contract from the fifth-century 
contemporary of Socrates, Democritus of Abdera, whose follower 
he was in many other respects. 

Democritus, like Epicurus, professed a theory of hedonism, and such 
a theory, emphasizing as it docs the individual, is naturally allied with 
a political theory which finds the origin of the State in a contract of 
individuals. Again, we know that Dcmocritus believed in the con­
ventional and artificial origin of language; and we arc told that he 
attributed secondary qualities like colour and taste to 'convention'. 
What he believed with regard to language and secondary qualities may 
well have been his belief with regard to the Statc.2 

However that may be, it certainly became and remained a tenet of 
the Epicurean school, and an echo of it can be found in Lucretius.J 

So far we have dealt entirely with t~e social contract proper, 
which explains the origin, or the causatiOn, of organized society. 
The other form of contract-the govern~ental contract, between 
a people and its ruler-plays a much less _Important part in Greek 
political thought, though some traces of It are to be found there. 
One of these is in the Laws o_f Plato, where t~e Athenian Stranger 
alludes to certain oaths which_ were made m _the three Dorian 
kingdoms by the kings and their people~. the kmgs swearing that 
they would not make their rule more ar ~rary, while the 'peoples 
swore that they would never overthrow t e monarchy so long as 

. D Vi tis Phi/osop/Jorllm, x. I so. cr. Stobaeus Fl . 
I Diogenes LaertiUs, ' e ~ '.J. KtfVTal, nux i''" ld/ c.illtK. ., ' •• 01'1/e-

. 9. ol vOp.ot xaptv TtJJV aoY'wv Watv' a"A u•a \ 
gmm, 43· IJ . . E 'curus however, we must. remember, as N . 1-L'? 
alltKWVT<!L. In fmmess to ·P' .' 8 te) that Eptcurus' tea h' ewman 
Pointed out (Jntrod. to Ar. Pol. J. 2 ·h~ots :He had a philosop,llct. •nlgd'wa.s not 

· l'k h t of the sop ts · , ca tsctpl' 
Purely destructive, 1 e .t a h' h they had not. 1 hey struck d tne 

I f h State w JC h' own th 
to ~et in the p ace o t e I'" '.-thout having anyt mg to substitute for 't , e 

· 1 'd of human 11e \\I 1 • 
traditwna gUJ Ge k Pol Theory, Plato, P· 70· 

z E. Darker, · · . 
D ReriiTll Natura, v. II 54· . d ac pacntam degere vitam 

3 e nee facilcst pl~ct am ~unia foedera paci~. 
. . lat fnctts com . qui VIO • , , r 

f the ongm 0 lf(l , 
I. 5 follow an account 0 · .·· • . !; \~llllllt!llt unJ laws whereby 

These me .... h.,,.t«,d.· ,., ...... ~ P}J1lt; Tl!~~ra;ncd by punishment. ' 
anarchoc,· wn" . 
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the kings observed their oaths. 1 Another example of a similar 
bargain between a ruler and his subjects occurs in Xenophon's 
Cyropaedeia. Cambyses is here described as addressing the Per­
sians, and suggesting the conditions upon which Cyrus shall be 
their king: he and his future subjects are to offer joint sacrifices to 
the gods, and, calling them to witness, to make a contract ( avJ•8€a-
8at), Cyrus undertaking to usc all his might to defend the country 
in case of a foreign attack, or an attempt to overthrow its laws, 
while the people undertake to come to his assistance in case of a 
rebellion against his rule.z 

As Sir Ernest Barker suggests, this may be Xenophon's way of 
expressing in a kind of parable his somewhat imaginary ideal of 
Cyrus as a limited monarch,3 but in any case this and the previous 
passage from the Lazvs arc interesting as anticipations of the theory 
which in later years was to play such an important part in schemes 
for making monarchy a limited and constitutional instead of an 
absolute and arbitrary form of government. The distinction 
between the good monarch, who ruled for the benefit of his sub­
jects, and the tyrant, who ruled for his own selfish ends, was a 
commonplace in both Plato and Aristotle, and seems to have led 
naturally, then as since, to contractual phraseology. Perhaps a link 
lay in the conception, strongly recommended by both philosophers, 
of the constitutional king who was not sovereign, but governed in 
accordance with a fundamental law. However that may be, the 
governmental contract is of no more than casual and sporadic 
occurrence in Greek political thought, and merely anticipates the 
similar contract of later epochs. That seems to have developed 
anew from fresh sources, and there seems no reason to suppose that 
there was any historical connexion between it and these early 
occurrences of the same mode of thought. The social contract of 
the sophists, however, is more important, even if here too we can 
hardly claim it as the direct ancestor of the social contract of later 
times; for it was closely associated with the outset of a perennially 
recurrent attitude to political questions, which, while it underwent 
many developments in the course of its history, led in due time 
into the heart of modern political theory. 

Before leaving the Greeks we must not forget what is perhaps 
the best-known example of contractarian thought to be found in 

6852 

1 Plato, Laws, 684 A. 
2 Xcnophon, Cyropaedeia, VIII. v. 25-27. 
3 Cambridge Ancie11t History, vi. 516. 

c 
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their literature, where Socrates, in Plato's Crito, is explaining to 
his friends after his trial and condemnation to death, why he is 

' unwilling to avail himself of their offer to help him to escape from 
prison. Here the laws of the city arc personified, and arc repre­
sented as addressing Socrates; they say that they hayc never 
hindered a man who does not like the city from departing with his 
goods and making his dwelling elsewhere, but if he chooses to 
remain, he has really entered into a covenant with the laws to obey 
their Commands (r/Jap.ev -rofhov wp.o.\oY'JKEVat €pycp TJfl.iv a av TJ!J.£i~ 
Ke>.evwp.ev 7TOL~aELv -raii-ra); if he disobeys, he commits a threefold 
wrong, for in addition to his covenant, the laws have been his 
parents and his nurses, and as such his duty is to obey them. But 
Socrates never departed to Sparta or Crete, which he was fond 
of praising for their good government; instead, he remained at 
Athens, and begot children there; if he \Vere now to try to escape 
from prison, he would be acting shamefully, like a runaway slave, 
breaking his covenant and contract, according to which he had 
~greed to be a citizen ( ... a7TEp av Oou>.os cfoau>..oTaTOS' 7Tpa~ELEI', 
a7To~h8paaKeLv f.7TLXELpwv 7Tapa -ras ~vvfh}~<as -re Kai. -ras &,.w>.oylas, 
Ka8' as TJfLLV {vve8ov 7TO.\LTEVEa8aL). 1 

This whole argument is interesting in several ways. With its 
reference to the possibility of departure, it anticipates Locke, who 
thus sought to include later generations within the scope of a social 
~ompact to which only the first founders of the state had been 
mdividuall · · • ' , " · · 1'1 I ,. . . Y partieS; ItS WfLOIIOY'JKEVaL epyqJ, a gam, IS I <e t 1e 
~~P~ICit' or 'tacit' compact which Locke and others conceived as 

tndmg on these later inhabitants of the state. But in Locke these 
~ere merely subterfuges to avoid some of the difficulties of his 
Individualist premisses; here in the Crito they do not imply, nor 
a~e they efforts to defend, a contractarian theory of the origin of 
t estate. The inference to be drawn is a very different one; in fact, 
as ~ume wittily put it, Socrates 'builds a Tory consequence of 
~as~tve obedience on a Whig foundation of the original contract' .z 

tnctly speaking, Socrates' contract is not an 'original' one; but 
a~ ~ny rate the emphasis is on the duty to obey the laws, not on the 
ri~ t to resist, for besides the covenant or promise to obey, he 
Pictures the relationship between the laws and the citizen as that 

1 Plato c 't f , ~ ~ • • • ~ Q X • • rz o, 51 o-sz A, 52. c-53 A; c. soc: .,., ouv, av Enrwacv oc vop.o•, 
CJJICpaT(S ..r ' ... ' \ , ' .. ' ' • ' ' ... ~ , [ "" ' , \ ~ ·~ • •tltac TaVTa wp.o"O)I1JTO 'I'JJ-IIV TE ~tal aoc, '7 €J-IJ-IEV€W Tac~ oc~tac~ a ~ av 71 1TOI\I~ 

auca~~:an; 

0 ~ ~· Hume, Essays, Moral, Political, and Literary, Part i, Essay xii, 'Of the 
ngmal Contract', ad fin. 
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between parents and child. Plato is really the convinced enemy of 
the whole contractarian standpoint, 

teaching rigorously the inevitable nexus which binds man to man in a 
State, and-as a corollary-the dominant claims of the State upon its 
members. What Plato means [Sir Ernest Barker continues] is that e\·ery 
man who regards himself as a member of a State has thereby really and 
implicitly, though not \'erbally and explicitly, subscribed to the obliga­
tions of membership. He has claimed rights, and has had them recog­
nized: he has acknowledged duties, and is bound to fulfil them. This 
is implied in membership of the State: it is implied in the membership 
of any group.r 

In the Roman world there was little political philosophy worthy 
the name, and what speculation we find in Cicero, for instance, 
was largely an amalgam of ideas from various sources, partly Stoic, 
partly Platonic or Aristotelian, modified by the practical experience 
of an active Roman lawyer. We can find passages in his works that 
show some affinity with the idea that government is based on 
consent, even if not definitely on contract;z in fact, he has one 
sentence which explicitly repeats the theory of a contract (or at 
least of a 'kind of contract') between the people and·their rulers, 
consequent upon fear and dissension within the ranks of the state.J 
This theory, however, was not Cicero's own, but is put by him 
into some one else's mouth; Cicero himself seems to have held 
that while the state involves a common will and consent, it is an 
organic development from the natural association of the family, 
and can rightly command the loyalty of its members. 4 As against 
the theory that man is by nature unsociable, and is only driven 
into society by fear of the dangers of solitary life, he held that 
justice, which is the foundation of law and of organized society, 
is not the product of a convention, but is itself rooted in the nature 
of things.s 

1 E. Barker, Gk. Pol. Theory, Plato, p. 123. If Plato really meant this, he was 
expressing a view which, though not explicitly contractarian, is nevertheless 
inherently contractual: perhaps this was the view of Socrates himself. 

• Cf., e.g., Cicero, De Rep. m. xxxi. 43: 'Ergo illam rem populi, id est rem 
publicam, quis diceret tum, cum crudelitate unius oppressi essent universi? 
neque esset unum \'inculum iuris nee consensus ac societas coetus, quod est 
populus.' 

3 De Rep. III. xiii. 23: 'Sed cum nlius nlium timet, et homo hominem, et ordo 
ordinem, tum, quia sibi nemo confidit, quasi pactio fit inter populum et potentes 
ex quo exsistit id quod Scipio laudabnt, coniunctum civitatis genus.' ' 

4 Cf. De Officiis, r. xvii. 53· 
5 cr. De Legibus, I. xiv-xvi; De Fi11ibus, II. xviii. 59· What is essentially this 
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Although the Roman Empire generally stood for order and 
obedience, echoes of a theoretical individualism can be heard all 
through its history. In Seneca the Stoic idea of the law of nature 
and the brotherhood of man actually appears in the form ?f a 
definite golden age in the past, from which man had lapsed mto 
violence, and so necessitated the artificial creation of the state.' 
It is clear again from the writings of Lactantius that in the fourth , , . f 
century the idea of a law of nature and the contractarian origm o 
society was still current. 2 Lactantius' view, derived ultimately from 
Aristotle, but thrown into a Christian form, was that God gave 
wisdom to .man, and especially hunc pietatis affectum, that. man 
should love, cherish, and protect his neighbour, for God w1shed 
man to be a;zimal sociale. But, he proceeds, opinions vary ab~t~t the 
origins of political life. Some describe primitive man as hv1ng a 
savage life and a prey to the attacks of animals, and attribute ~he 
foundation of cities to a desire for protection against these penis. 
O~hers reject this theory as de/ira, and hold that not the att_ac~s of 
wtld beasts but ipsam lzumanitatem was the causam coezmdz. bven 
if we imagine this theory to be true he continues, surely the moral 
is that if men have come together' because they need protection, 
man's duty is to succour his neighbour when he needs assistance. 
!t would be the height of wickedness to break the compact entered. 
mto at_ t~e outset of society (foedus illud inter homines a prindpio sut 
ortus zmtum, aut violare, aut non conservare); at least, if any man 
were thus to dissociate himself from the body politic, it \VO~ld 
mean :hat he v.:as _choosing to live no longer as a man, hut as a Wild 
beast. But th1s 1s really impossible, so that we must study. to 
p~eserve t~e bonds of human society, seeing that no man ca~ h~e 
wtthout hts fel~ows, and the real explanation of society he_s In 
human n~ture 1tself (humanitatis ipsius causa facta est homtmnn 
congregatzo ). 

Lactantius thus, like Socrates in the Crito, draws a conservative 

po!n~ of vi.ew, w~ile it admits the element of consent, is put into the mouth. of 
Sc1p1o Af~1canus m De Rep. I. xxv. 39 : 'Est igitur, inquit Africanus, res pubhca 
res popuh, populus autem non omnis hominum coetus quoquo modo con­
gregatus, sed coetus multitudinis iuris consensu et utilitatis communione 
sociat':'s.' Cf. R. W. and A.}. Carlyle, History of Medieval Political Theory in tlze 
West, 1. 5, IJ-14. 

1 Seneca, Epistul~e.Morales, XIV. ii (9o), §§ 3, 5, 36, 38, 40. Cf. A. J. Carlyle in 
The Social a11d Polzt1cal Ideas of some Great lviedieval Thinhers (ed. F. J · C. 
Hearnshaw, 1923), p. 43· 

z F. Lactantius, Divinae lnstitutiones, vi. 1o. 
J i.e. he would revert to the state of nature. 
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moral from the hypothesis of a contract, and while contractarian 
thought and phraseology were evidently still in being under the 
Roman Empire, the whole political atmosphere was one of abso­
lutism and submission. Christianity, too, could find maxims in 
the Scriptures which enjoined the same lesson. But the Roman 
system itself contained elements the implications of which, though 
submerged at the time, led away from this attitude towards one 
of revolt. The Roman citizen, while he had to obey the law, was 
essentially the possessor of rights, and· it was a maxim of Roman 
Law that, by the /e.-,: regia, the authority of the emperor himself was 
derived from the people. Though under the sway of the military 
Caesars this might seem a rather empty and theoretical survival 
from the republican past, it was to be fruitful of unforeseen conse­
quences in future. So also was the inclusion within the body of 
Roman La,v of the conception of the law of nature, descending 
from the Stoics and their ultimately individualist philosophy, and 
yet regarded as superior to the ordinary civil law. Here could be 
found such sentences as 'All men are by nature equal', and though 
proclaimed at first as a purely legal maxim, such a doctrine was 
potentially revolutionary, even if centuries elapsed before it was 
put into effect. 



III 

THE EARLY MIDDLE AGES AKD THE 

CONTRACT OF GOVERNMENT 

THE Dark Ages, after the fall of the Roman Empire in. the 
West, though they did .not .Prod~c.e d~finite pol.itical trcat1se~~ 
were by no means lacking m poht1caltdeas, wh1ch for~1ed tl t 

background for the more elaborate and developed theones tha 
were to follow. These ideas were derived from two main sources. 
One was Roman Law, as embodied in Justinian's Corpus, and itself 
coloured by its own inheritance from s·toic philosophy; the other 
was the teaching of the Christian Church. From both these sources 
two opposite theories of government could be derived,. an? the 
seeds of much subsequent controversy lay in the alternative mter­
pretations that could be put upon them. Roman Law, developed 
and codified under an absolute imperial authority, lent itself, 0 ,n 
the one hand, to the support of an absolutist rule: the emperor s 
pleasure, ran one of its most famous texts, has the force of Iaw­
'q~o~ j>rincipi placuit legis habet vigorern•. But it was equally .a 
pnnc1ple o~ Roman Law that the emperor's authority was ~lt~­
·mately denved from a grant by the sovereign people, and this ts 
embodied in the words, less often remembered than the famous 
te~ itself, thou.gh they immediately follow it: 'utpote cum lege 
regia, ~uae ~e Imperio eius lata est, populus ei et in cum on~ne 
suum tmpenum et potestatem conferat.'I Here was a doctnne 
which, though not one of contract, could be regarded as one .of 
popular consent, and on which a theory of contract could easily 
be grafted. At the same time, however, the commentators ·were 
eq~ally. ~ble t~ interpret the lex regia in an absolutist sense by 
m.amta.mmg that by ~t the people had rn'ade a total and irrevoc~ble 
ahenatwn of all the1r powers-a doctrine which has an obv10us 
affinity with the theory of Hobbes.z 

From Christianity, in so far as it bore on politics, a choice of 
similar alternative theories could be derived. On the one hand 
were the texts that upheld the divine authority of the secular 
power: 'The powers that be are ordained· of God', and 'Render 
unto Caesar the things that are Caesar's'. But on the other hand 

1 Digest, i. 4, I. 2 See below, p. 32, note 1. 
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there was a strong and persistent theory, which had behind it all 
the weight of St. Augustine's authority, that the secular power had 
its origin in sin. This theory, which found support in the doctrine 
of the Fall of Man, was partly influenced by such Stoic ideas of 
a golden age as have already been noticed in Seneca; combined 
with the equally corresponding Christian and Stoic ideas of the 
brotherhood and equality of all men (ideas incorporated, in the 
law of nature, in the body of Roman Law itself), it would suggest 
that the political was not the 'natural' condition of man, but that 
the state was artificially imposed upon him. It would be a mistake 
to suppose that the theory of the sinful origin of the state was in 
any \vay a theory of popular government, for in the hands of the 
Church (whether or not St. Augustine intended his City of God 
to be interpreted as the Papacy)1 it became a lever to exalt the 
majesty of ecclesiastit:al authority;: but at any rate it tended to 
diminish and limit the powers of secular monarchs. Here again, 
then, the way lay open for the theory of contract to make its 
entrance; for this notion of the sinful origin of secular government 
was essentially the ancestor, via the ideas of Hooker, Locke, and 
the Benthamites, of the liberal theory of the state, popularized in 
England by Herbert Spencer and the nineteenth-century radicals, 
which reduced the functions of government to the mere protection 
of life and property, and with which the social contract was always 
more or less closely associated.J At the same time it should be 
observed, while the secular power was supposed to have originated 
in sin, this did not imply that it was itself sinful. It could be inter­
preted as the divine remedy or punishment for sin, and so, as with 
the lex regia, defenders of the monarch's authority could parry 
possible attacks, and still maintain that obedience was due to it, 
as having the sanction of the will of God. 4 This, in fact, was the 
usual medieval theory. 

So far, then, we have no explicit mention of contract as the basis 
of government, but we have a way of thinking with which a con­
tractual theory would readily cohere-on the one hand, the impli-

1 On this point see J. N. Figgis, The Political Aspects of St. Augustine's 
'City of God' (1921). 

2 This became especially evident at the time of the Investiture Contest in the 
eleventh century. 

3 Cf. Carlyle, Hist. Med. Pol. Theory in the West, iii. S· 
4 This appears, e.g., in the doctrine of the 'two swords' (in allusion to St. 

Luke xxii. 38), generally associated with Pope Gelasius-the dual and parallel 
authorities of Pope and Emperor, both appointed by God to rule the world. 
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cation of the lex regia that secular authority arose from a specific 
act on the part of the people, and on the other hand the Aug~s­
tinian and Stoic notion that the secular power was created ~r~lfi­
cially after the Fall, and stood in contrast to the natural (or Dlvllle) 
state of affairs. In St. Augustine, moreover, not only can we find 
this idea of the artificiality of the state, but he also more than_ once 
applies the word pactum to the process of association. 'QUid est 
autem civitas' he asks 'nisi multitude hominum in quoddalll 

I I • 

vinculum redactum concordiae ?' 1 and in the City of God he copieS 
Cicero's definition of the state.z Later on in the same work he 
points to justice as the essential factor that distinguishes true 
political associations from mere bands of robbers, but both states 
and robber-bands arc held together by a pactum societatis,3 and 
the same word pactum also occurs in the Co1ljessio11S, where ~e 
says: 'generale quippe pactum est societatis humanae obedi~C 
regibus suis'; and a few lines above he refers to the breach by sm 
of the 'p~ctum inter se civitatis aut gentis, consuetudine vel l~ge 
firmatum ·4 Pactum here appears to contain some of the mcamng 
of the social as well as the governmental contract, but this usc of 
the word should not be interpreted as implying the existence as 
yet of a regular contractual theory of the state. Nevertheless, ~he 
occurrence of such a word in so influential a writer as St. Augustmc 
was not forgotten, and became, as we shall sec, of the greatest irr:­
portance when a regular contract theory began to be developed. 

Ov~r. the foundations of Roman Law and Christian teaching just 
des~nbed, t_he _Teutonic kingdoms of early medieval Europe d~­
poslted a pnnc~ple of government, and especially of the relationship 
between the ~mg and _h_is subjects, which profoundly affected the 
whol~ of med1eval poht1cal theory. Briefly, this principle was that 
the king was no arbitrary or absolute ruler, but that the allegiance 

' Epist. ~iii. 2. 1~. Cf. Epist. clv. J. 9= 'cum aliud civitas non sit, quam 
concors hommum multttudo.' 

1 Quoted above, p. 20 n. De Civitate D · · · ·x 21 'R . . . "d e1,11.21,XI •• 
• J em?ta 1~stltta _qut_ sunt regna nisi magna latrocinia ?' A regnum maY 
mdeed eXJst. wtt~?.ut JUStice, but not a true respublica (De Civitate Dei, iv. 4). 

4 Confessions, m. 8. 
s Wl);ether or no St. Augustine had in mind some unknown, possibly Stoic, 

writ~r wh~ had used contract.~~ian phraseology, or whether perhaps he w?s 
echomg C1cero. (De Rep. Ill. xtu, quoted above, P· 19), and whether Cicero m 
turn was echo~ng ,Plat~ (Laws, 684 A above, p. x6), must remain conjectural. 
Professo~ Mano d AddlO regar~s St. Augustine as the chief source of the c~n­
tractual.!dea thro.ughout th_e Mtddle Ages. See his L'ldea del Contratto Socrale 
dai Sofisti alia Rifol"ma (Mtlan, 1954), pp. 1gg, 1 g9 , 



CO!\TRACT OF GOVERNMENT 25 

owed to him by his subjects was dependent on his recognizing 
their right.s, and that in his legislative capacity he could only make 
laws after getting the ad\'ice and consent of his wise men, and in 
some sense of his whole people. Dr. Fritz Kern brings evidence to 
show that in the Visigothic kingdom in Spain this principle found 
expression in the notion of a definite pactum between ruler and 
subjects, the earliest example of this being in the Acts of the 
Fourth Council of Toledo, held in the year 633. 1 Even earlier than 
this, the fifth-century Laws of the Burgundians were stated to 
have been drawn up by the common will of all, and published in 
order to bind posterity by an everlasting pactio (ut definitio, quae 
c.'"' tractatu tzostro et commzmi omnium 'lJolzmtatc cotzscripta est, etiam 
per posteros custodita pcrpetuae pactionis tcneat firmitatem).z 

Among the Franks there appears to have been only one occasion 
when this reciprocity of rights and duties between king and people 
was actually referred to as constituting a compact (pactum); this 
was in the Capitula ad Francos et Aquitatzos missa de Carisiaco of 
856.3 This occasion was specially marked by the inclusion of penal 
sanctions (resembling those in the final clause of Magna Carta) in 
case the arrangement should be broken, but it is clear from the 
various capitularies of the ninth century that the Frankish kings 
were normally regarded as ruling conditionally rather than abso­
lutely, and that their legislative functions were in some degree 
shared by their subjects. This doctrine, in fact, received a formal 
and definite statement in 864, in the Edictum Pistetzsc, where we 
read that 'lex consensu populi fit et constitutione regis'.4 Vigorous 
kings in the Middle Ages were often successful in imposing their 
will on their subjects, but the modern, post-Renaissance concep­
tion of absolute monarchy, and of laws as the mere expression of 
the monarch's will, was foreign to early medieval thought. Not qnly 
was positive law regarded as inferior and bound to conform to the 
dictates of the law of nature (or of God), but to begin with, at any 
rate, there was hardly a conception of positive law at all, in the 
sense of the command of the sovereign, just as there was no con-

1 F. Kern, Gottesg7~adentrtm u11d Widerst07zdsrecht (Leipzig, 1914), pp. 367, 
368. Professor S. B. Chrimes has published an English version of this work with 
the title Kingship a11d Law in the Middle Ages (Oxford, 1939). For the Fourth 
Council of Toledo see Mansi, Concilia, x. 638 (c. 75): 'Sacrilegium quippe est, 
si violetur a gcntibus regum suorum promissa fides; quia non sol urn in cos fit 
pncti trnnsgressio, sed ct in Deum quidcm, in cuius nomine pollicetur ipsa 
promissio.' 

2 Monumenta Germaniae Historica, Leges Nat. Genn. 11. i, § 14, p. 34· 
3 M.G.H. Leg. i. 445· 4 M.G.H. Leg. i. 490. 
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ception of sovereign power itself, which is the modern correlative 
of positive law. Law, in the earliest times barely distinguishable 
from custom, was in medieval thought prior to rather than the 
creature of government; the whole people, in some sense, was its 
repository, and though the king's function was to declare it, it was 
not in his power to manufacture it arbitrarily.• 

This medieval Germanic theory of kingship appears most clearly 
in the ceremonies that attended the accession of a new king. 
Though kinship and descent gave a candidate to the throne a strong 
claim to succeed, hereditary succession by primogeniture, later the 
established medium of divine right, was unknown in the early 
Middle Ages, and a king's subjects had a definite share in his 
appointment. The least that was required was the people's assent 
to a king's accession ;z often the people, or at any rate their leaders, 
the nobles, had the right of electing the new king, and could impose 
conditions which he must observe. The king on his part had to 
~wear to give justice and good government to all, a pledge which 
m the formal shape of the coronation oath has survived down to 
our own time. When the new king did not belong to the direct line 
of succession, all the more insistence was laid, at his election, on 
his observance of these cond)tions. Thus, when Boso became king 
of Aries in 879, we find what amounts to a formal statement of the 
terms on which he was elected, and similarly with Guido, who was 
elected to the kingdom of Italy in 889. Anothe~ statement of the 
same principle of mutual obligation, amountmg to a contract, 
though not. actually so called, occurs in the Capitula Pistensia of 
86z.3 Nor was it only on election that such formal promises were 
demanded and given. Just as English k~ngs some centuries later 
were repeatedly pressed 'to confirm their c~arters, so the Caro­
lingians, when they were in difficulties dunng their reigns, and 
wished to regain popular confidence, had ~o i~sue sol~mn assur­
ances that they would maintain law and JUStice, provided their 
subjects in return would render them true help and obedience. 4 

1 The classical English expression of this doctrine of law is in Bracton's 
famous sent~nce that the king, while not below any man! must be 'sub Deo et 
sub lege, qu1a lex facit regem' (De Leg. et Consuet. Ang. 1. 8. 5). But cf. p. 33 , 
note I, below. 

2 Cf. the instances cited by Carlyle in Hist. Med. Pol. Theory i11 the West, i. 
240 ff. 

l M.G.H. Leg. i, 547-9, 554-6, 478-83. . . 
4 Cf. the document published at Mcrsen by Lotha1r, LeWJs, and Charles in 

85 I, repeated at Coblentz in 86o, and again by Charles the Bald in 869: ibid. 
407-9, 468-73, 509-I2, Prof. Kern cites evidence of there also having been 



CONTRACT OF GOVERNMENT 27 

The contractual principle, in terms of which these ninth-century 
Frankish kings occupied their thrones, was not, it will be observed, 
a social contract, explaining the formation of society; that was 
something more theoretical, which only appeared with the growth 
of philosophy. Nor was it an 'original' contract that took place 
once and for all in the past; it was, rather, a perfectly practical 
statement of actually existing conditions. Nor, we may remark, 
was it open to the historical objection that it treated as prior to law 
what is really posterior, for the Middle Ages, as we have seen, did 
not accept the modern conception of law, implied in this criticism, 
as created by the government; on the contrary, the law of the king­
dom continued always, and kings were elected, and the conditions 
of their rule laid down in accordance with that continuing law. 
The medieval contract, therefore, is completely immune against 
the sting of this particular criticism. 

If we ask whence the Franks and other Germanic peoples de­
rh·ed the idea of expressing the conditions governing their mon­
archy by the formula of a pactum, the answer may be, partly from 
their inheritance of Roman and other classical traditions, no doubt 
familiar in some degree, if not at first hand, to the lawyers by 
whom the elections were managed; but another source, it can 
hardly be doubted, was the Old Testament. The history of the 
Jews is full of covenants of various kinds, and their whole career 
as the chosen people rested on such a basis. It is recorded, for 
instance, how God made a covenant with Noah and his posterity, 
that the flood should not destroy all flesh, neither should there 
any more be a flood to destroy the earth; 1 so again with Abraham 
and his posterity, whereby God promised to be their God, and to 
give them the land of Canaan for an everlasting possession. z These 
divinely initiated covenants are followed by covenants in which 
the people or their leaders take the initiative, as when under Joshua 
the people promised to serve God, and Joshua 'made a covenant 
with the people that day, and set them a statute and an ordinance 
in Shechem'.J 

Undertakings of this kind, while to some extent bilateral, are 
primarily solemn promises by one party to act in a certain manner 
towards the other party; this is clearly the meaning where Josiah 
gathered the people and inaugurated a covenant to observe the 

an Urvertrag in the late ninth century in the kingdom of Hungary (op. cit., 
p. 370). 1 Gen. vi. 18; ix. 9-17. 

1 Gen. xvii. 3 Joshua xxiv. 24-25. 
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law of God, 'and all the people stood to the covenant' . 1 But there 
are·also instances in the Old Testament of regular bilateral pacts 
between king and people, embodying the mutual rights of ruler 
and subjects, and foreshadowing the future political constitution 
of the land. The best example of this is when 'all the elders of 
Israel came to the king to Hebron; and king David made a cove­
nant with them in Hebron before the Lord: and they anointed 
David king over Israel'.z A similar covenant, preceded by a re­
newed covenant with God, was made when the priest ] ehoiada 
arranged the killing of Athaliah and the setting up of Joash on the 
throne of Judah: 'Jehoiada made a covenant between the Lord and 
the king and the people that they should be the Lord's people: 
between the king also and the people.'J Here, then, we have clear 
exai?ples in Scripture of the rights and duties of kings and their 
subJects founded in a covenant or compact, and there could be no 
better authority for medieval peoples, whose theory of government 
already corresponded with the principle of contract, and whose 
ceremonies of unction and coronation were similarly derived from 
t~e East, to adopt the contract itself in defining the status of their 
ktngs.4 

A contractual principle, then, was implicit in the political system 
of Carolingian times, and explicit references to an actual contract 
occur sporadically from now onwards. It must be admitted that 
such references are rela~ively infrequent,5 but we must remember 
that theoretical treatises on politics, which are the natural home 
of the social contract, were yet to be written, and the lawyers and 
statesmen were more concerned with practical affairs. The contest 
for supremacy between Papacy and Empire in the eleventh and 
tw If h · f · · e t centuries, centring round the questton o mvesttture, and 

wa's 2 Kings xxiii. 1_ 3. This is the kind of pactum, or solemn undertaking, that 
.... meant by St. Augustine in the passage quoted above, p. 24. Cf. 2 Chron. 

XXIII. 3 2 2 Sam v 3 · Ch · 3 • • • , I ron. x1. 3 
2 Ki · · · th I' · I . 

4 Th ngs x~. 17; 2 Chron. xxiii. r6, but om1ttmg e po 1t1ca cove.nant. 
D B e apphcation of these biblical covenants can be seen, e.g., m Rufinus 
whe 0110 Pacis, ii. 9 (A.D. zo-6: in Mignc, Patrologia Latina, vol. cl, p. z6r7): 

0 remark · ;, 1 d A · · d' · cu . s With reference to the classica an ugustm1an tra ltwn; 'U ndc m rex Inst't . . . I . . 
e . h 1 Ultur, pactio quaedam tac1ta mter cum et popu urn 1mtur, ut et 

r x umane · 'b · · I · · . regat populum et populus rcgem statut1s tn ut1s et m atwnibus 
memment v . • d b 1 h · s p f eneran,' He then mentions the covenant arrange y e 01ada. 
formu~~ ~Kern remarks (op. cit., p. 368) that it is a mistake to suppose that the 

. f contract was at all common between the seventh and the eleventh 
centunes and h . h 1 · 1 h lk 1 · . 'fi ' t at It often had more of a t co og1ca t an a vo srec ztlzch 
Slgm cancc; but at any rate the idea was evidently alive at that period, and 
ready to be developed into a regular political theory in due time. 
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its concomitant re\·olts in Germany, stimulated the output of 
political literature, and here, sure enough, the contract made its 
appearance again. The mutual relations of kings and people were 
not, of course, the main issue in this contro\"ersy, but the right of 
the secular go\"ernment to inter\"ene in ecclesiastical affairs. But 
the protagonists of the Church sought to resist the imperial claims 
by advancing counter claims on behalf of the Papacy to intervene 
in secular atrairs, and to depose an emperor who misgoverned, and 
here was the point where the contract made its entry. 

In this connexion the name of Manegold of Lautenbach has 
been quoted by a number of modern historians, and he is usually 
regarded as the first writer to ha\·e hit upon the terminology of 
contract in dealing with politics. 1 Thus, according to Mr. Carlyle, 
Manegold presented the world with 'the crystallisation of a move­
ment of political thought and principle into a great phrase'. He 
gave 'the first definite expression to the conception which came in 
later times to be known as the theory of the "social contract" ', and 
there is 'no other writer of the eleventh or twelfth century who 
expresses the principle in exactly the same phrases'.~ But apart 
from the earlier occurrences of the phrase mentioned above, Dr. 
Georg Koch has shown that Manegold was by no means alone in 
his day in using the language of contract, and that the phrase occurs 
in several other writers connected with the Investiture Contest. 3 

If Manegold was unique, then, it was not because he invented a 
phrase. 

Before dealing with these, however, let us read what Manegold 
himself wrote, for often though he has been quoted before, we 
certainly cannot omit him here. The position and powers of a king, 
he tells us, excel all other earthly powers, so that base or wicked 
men are not fitted to exercise them; rather, a man \vho as king is 
to govern and have the care of all should outshine his fellows in all 
virtue and wisdom, and study to rule in strictest equity. The 
people does not exalt him above itself (neque enim populus ideo eum 

1 0. Gierke (tr. F. W. Maitland), Political Theories of the il'liddle Age, p. q6; 
icl., Johannes Althusius und die Etrtwicklung der natr.rrechtliclzetz Staatstheorien, 
P· 77; D. G. Ritchie, Dandtz and Hegel, p. 203; R. L. Poole, Illustrations of the 
History of Medieval Thought mzd Leanzi11g (2nd edn.), pp. 203 ff.; ]. N. Figgis, 
From Gerson to Grotius, p. 6. 

2 Carlyle, Hist. 111ed. Pol. Theory itz the TVest, iii. 168, 169. . 
3 G. Koch, 111mregold von Lautenbach und die Lehre VOtl der Volkssouveriinitiit 

utzter Heinrich IV (Iiistorisclze Sclmftetz, ed. E. Ebering, no. xxxiv, Berlin, 1902). 
The occurrence of the phrase in the ninth-century Capitula de Carisiaco was 
noticed by Carlyle himself in n previous volume, op. cit. i. 248. 
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super se exaltat) in order to give him scope to play the tyrant, but 
in order that he may be a guard against the tyranny and injustice 
of others. So if he who is chosen (eli'giltlr) to repress the wicked 
and protect the just begins to cherish wickedness in his own heart, 
to oppress the righteous, and to impose on his subjects the cruellest 
tyranny, from which it was his duty to shield them, is it not clear 
that he deserves to be deposed from the position that was granted 
to him (merito ilium a concessa dignitate cadere), and that the people 
is free from all subjection to him, since he was the first to break 
the compact, in accordance with which he was set up (cum pactum, 
pro quo constitutus est, constet ilium prius irrupisse)? Manegold then, 
with an apology for taking an illustration de rebus vilioribus, pro­
ceeds to his well-known simile of the swineherd: if some one hired 
a man to feed his pigs, and later discovered that the man instead 
of feeding them was slaughtering, 'm\.ttilating, and destroying ~hem, 
would he not dismiss him in disgrace, and refuse to pay him his 
wages "as well ?t Nor is this all that Manegold has to say in con­
demnation of tyranny, for he returns to the subject in a later 
c~apter. If a king violates the compact under which he is elected 
(sz quando pactum, quo eligitur, infringit), and disturbs and con­
founds what it was his business to set in order, the people is justly. 
and reasonably absolved from its allegiance, since he was the first 
to .break that faith whi~h bound them together (quippe cum fidem 
przor ipse deseruerit, que alterutrum altero fidelitate colligavit). The 
people never binds itself by an oath to obey a ruler ·who is possessed 
by fury, and is under no obligation to follow such a man wherever 
h1s madness drives him.z 

Manegold was here going considerably farther than his party 
can have liked. For although Hildebrand restated vigorously the 
Augustinian view that secular monarchy is rooted in sin, and that 
the Pope had the power of deposing unrighteous kings, 3 Manegold 
contended that the subjects of kings who became tyrants were 
already absolved from their allegiance, and that the Pope merely 
gave effect to what was already implied in the monarch's breach 
of faith. 4 As is clear from his language in several places,.Manegold 
took the historical matter of fact that monarchy in his time was 

. 
1 Manegold of Lautenbach, Ad Gebelzardum Liber (written 1083-s), c. xxx 

(m M.G.H. Libelli de Lite, i. 365). The chapter is headed: 'Quod Rex non sit 
nomen nature, sed vocabulum officii.' 

:z c. xlvii, ibid.; pp. 391 _2• J Cf. Gierke (tr. Maitland), pp. 12, 109. 
4 Cf. Carlyle, Hist. Med. Pol. Theory in the West, p. 166; Poole, Illustrations, 

p. 204· 
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elective and conditional, and erected on that basis a theory of 
popular sovereignty. In this (apart from the boldness of his com­
parison of the king to a swineherd) he was doing much more than 
merely repeating what was currently accepted. 

If we now turn to some of the other writers of the period of the 
Investiture Contest, we shall see how Manegold was exceptional, 
and how the language of contract had no necessary connexion at 
that time with the doctrine of popular sovereignty. Paul von 
Bernried, for instance, who wrote a life of Gregory VII, 1 makes 
no reference to the people, for although he says that 'free men' 
(liberi homines) made Henry king over them on condition that 
(Henricwn eo pacto sibi praeposuerzmt in regem, ut ... &c.) he would 
ensure that his electors got justice and good government, it is clear 
from his later remarks that he was thinking in terms of the princes 
who' actually exercised the electoral rights. Even they can only 
refuse to acknowledge him as king after the Apostolic See has 
pronounced judgement upon him, for to the Pope belongs the 
power to depose and excommunicate a king, and to absoh·e all 
Christians from their allegiance. Henry, he proceeds, did not cease 
to violate and contemn the pact (quod pactum ille postea prae'l.:an"­
cdre et contemnere non cesserit), oppressing some with tyrannical 
cruelty, and compelling all whom he could to go astray from the 
Christian religion; accordingly, as he has refused to keep the pact 
which he promised them as the condition of his election (cum 
pactum adimplere contemserit, quod ei"s pro electimze sua promiserit), 
the princes can rightly refuse to have him as king. 

A similar standpoint, though it is used to urge the opposite 
conclusion, is taken up by the author of the anti-papal Liber de 
Unitate Ecclesiae Conservanda, who complains that Hildebrand has 
claimed the power to absolve the 'princes of the realm' (principes 
regni) from their oath, by which they had sworn to the king that 
they would keep their faith and compactz (sacramentum, quo fidem 
vel pactti1n promiserant regi suo). Manegold, therefore, was not 
unique in referring to the mutual ties between ruler and subjects 
as constituting a pactum, but for another reason he may justly be 
regarded as of unique importance among the political writers of his 
age. A contractual element was implicit in early medieval mon-

1 Paulus Bernriedensis, Vita Gregorii VII, in \Vatterich, Vitae Pontificum 
(Leipzig, r86z), i. 474 ff. 

2 M.G.H. Libelli de Lite, ii. zos. Cf. his phraseology on p. 207, where he 
refers to 'testes sive iudices pactae fidei in nomine Domini'. 
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archy, and at times, as we have seen, became explicit; the popular 
origin of sovereignty also was by no means an unheard-of doctrine. 
It was implied in the Roman lex regia; 1 and in a work like the 
Policraticus of John of Salisbury (II zo-8o ), though there is no 
mention of contract, the distinction between the king who rules 
according to law, and the tyrant who rules arbitrarily,z is elabor­
ately developed, and the argument even culminates in a defence 
of tyrannicide. But Manegold was the first writer to combine the 
notion of contract with a doctrine of popular rights, and in so 
doing he anticipated the essential characteristic of the contrac­
tarian position in years to come.3 

Many years, however, were yet to elapse before a regular political 
theory of contract can be said to be established. 4 Meanwhile another 
factor was developing, whose influence, added to that of the 
factors already described-the elective status of monarchy, and 
the character of law in the early Middle Ages-helped to prepare 
the ground for the contract theory. This factor was feudalism. 
While it contained the element of personal loyalty and devotion, 

' See Carlyle, llist. Med. Pol. Theory in the West, ii. 57 fT., for the work of the 
medieval civilians of the twelfth and thirteenth centuries who commented on 
the.~oman Law. The doctrine that the people were the only ultimate source of 
poht1cal power was generally accepted, but there was a division of opinion 
a~ong medieval authorities on the question whether the people had totally 
ahenated their power, or whether they retained some of it, or at least could 
resume the use of it. The civilians of the fourteenth and fifteenth centuries fre­
quently discussed the relationship between ruler and subjects in terms of con­
tract: ~f. Carlyle, op. cit., val. vi ( 1936), pp. 15, 16, 19, 20, 152.-6, 300, 323. Sec 
al.so G~erke (tr. Maitland), pp. 39, 43, 147, 150, and the quotations in F. Kern, 
Gottesgnadcntum 1111d Widerstandsrecht, p. 2.52., note 461. 

Ca~lyle also mentions an opinion that custom could prevail against law, 
e~peclally if it were such that it could be confirmed by a compact: 'alii autcm 
dlcunt, consuetudincm juri contrariam demum scn·ari dcbcrc; qm1c pacta 
expresso potest confirmari: nihil cnim aliud est consuetudo quam taciturn 
pact~m· .. (Dissentiones Dominorum, Codicis Chisiani Collectio, 46; quoted 
Op. Cit. 11. 6 1 ). 

~ This distinction, indeed, was a commonplace from the time of Plato and 
Anstotle onwards. 

3 On the whole connexion of the right of resistance with the Herrsclwjts­
·vertrag and the doctrine of popular sovereignty sec Kern, op. cit., pp. 251-66, 
esp. ~· 2.55. On its first appearance in medieval German political thought the 
doctr~ne of popular sovereignty, he points out, was as much a stranger as the 
doctnne of absolutism (p. 254). 

4 D;. Koch (?P· cit., pp. s4 ff.) subjects Mancgold's theory to a ponderous 
an_al~sls on the lmes of the distinctions drawn by later contractarian lawyers, but 
th1s IS unnecessarily elaborate, for it is absurd to expect Manegold t,p have been 
aware of difficulties that really arose in later theory, when the contract was 
no longer a statement of actual conditions, as it was in the l\1iddlc Ages, but was 
thrust back into an imaginary past. 



CONTRACT OF GOVERNMENT 33 

symbolized in the act of homage, feudalism as a form of govern­
ment was essentially contractual. The vassal swore fealty to his 
lord, and was bound to discharge certain obligations, but he was 
only so bound provided the lord also discharged his obligations to 
the vassal. The feudal system, in fact, was the natural outcome of 
the whole theory of law and government which, as we have seen, 
was normal and general in the early Middle Ages. The whole 'legal 
atmosphere of feudalism', as Dr. Figgis puts it, was congenial to 
the contract theory. 

The two elements [he writes], the assimilation of public to private 
rights, and the mutual nature of the tic between go\'crncd and governor, 
existed in the feudal system far more ob\·iously than in any other; and 
these two elements were necessary to the contract theory. It could not 
have arisen except in an age when public rights were conceived in­
ductively, inferred that is from particular rights of ruling lords, and 
in an age dominated by the idea of private law; for the contract theory 
assumes the existence of private rights and private legal obligations as 
anterior to all public rights, and indeed to the existence of the State.1 

This view of the importance of feudalism in relation to the 
theory of contract is not merely an inference from the general 
similarity of the assumptions common to both. The final clause 
of a document like Magna Carta, to take a well-known illustration, 
clearly implies a theory of monarchy involving the recognition of 
bilateral rights and obligations, which is contractual in effect if not 
actually so-called. Examples can be found to show that feudalism 
was present in the minds of medieval thinkers themselves as a 
corroboration of their use of the terminology of contract. Thus, 
to return to the writers at the time of the Investiture Contest, Paul 
von Bernried clinches his argument against Henry IV2 by the 
reflection that the knight is bound by his oath of fealty to submit 
to his lord only on the condition that the lord will not fail to per­
form his duty ~o the knight (miles domino suo fidelitatis iuramento 
subiicitur eo pacto, ut et ille sibi 1l01Z deneget, quod domi11us militi 
debet), and if he does fail, the knight is free to leave him for another 

1 J. N. Figgis, From Gerso11 to Grotius, p. to; cf. pp. 130 ff. It is perhaps going 
too far to derive all public law and rights from private ones, for medieval thought 
contained an equally strong tradition that the kirig's position and powers were 
authorized by God, and the study of Roman Law helped the development of the 
idea of the state and of legislative action as capable of correcting and overriding 
custom by law. The notion of absolute monarchy, which by the end of the 
Middle Ages confronted that of popular sovereignty, was equally a development 
out of an earlier tradition. 2 Above, p. 31. 

6852 D 



34 THE EARLY MIDDLE AGES AND THE 

lord.I S_imilarly Guido, Bishop of Ferrara, who wrote on behalf 
of Gregory VII, quotes his enemies as saying that if it were once 
admitted that the Pope could depose kings, the consequences 
would be incalculable. The oath of fealty, which is referred to as 
a foedus, is on the same footing, they urge, as all other oaths, such 
as that binding man and wife, or the giving of a pledge (pi'guus) 
as security; if this principle were lost sight of, knights would cease 
to respect the oath that bound them to thejr lords, children would 
rise against their parents, subjects against their kings, and right and 
wrong would be confounded.z 

In all these ways, then, the political ideas current in the Middle 
Ages combined to suggest that contract was the basis of govern­
ment-the election and coronation ceremonies of medieval kings 
and emperors, the conception, embodied in feudalism, of law as 
anterior to the state, the examples of covenants in the Bible, the 
interpretation of Roman Law which attributed the source of poli­
tical authority to the people-and from time to time the result was 
the actual use of the term contract (pactum, foedus) itself. At the 
same time it should be clear that this was not yet the tlzeory of con­
tract-obviously not of the social contract, and hardly even of the 
governmental contract as it came to be understood in the age of 
the Renaissance and after.• It was at the same time less unhistorical, 
and less theoretical than that was. That was the counterpart of, 
an~ the attempt to reply to, the theory of absolute sovereignty, 
which was appropriate to the political conditions of the sixteenth 

1 Paulus Bemriedensis lac. cit. 
L .2 Wido, Episcopus F~rrarensis De Scismate Hildebrandi (M.G. H. Lib. de 
S~e, i. 53~). <?f. _Hugo, Monachu~ Floriacensis, Tract_at.us ~e R.t!gia Pott!state et 

cerdotalz Dzgnztate, in opposition to Gregory VII (1b1d. 1. 479), who alludes 
to t~e _wickedness of breaking one's oath to one's lord, 'cui iuramento divini 
no;;•ms fuerat federatus'. For other instances where the relationship between 
5~ ~ects and king is treated as one of fides, or fidelitas, and is thus equated with 
t e feudal tie between vassals and lord, sec Kern, op. cit., p. 259, note 477· The 
contractual conception of allegiance may also be ilfustratcd in the fourteenth 
ce~t~ry from Dauphin~ and Castile: cf. Carlyle, op. cit., vi. 69, 70. 

h · Kern suggests that even in the tenth and eleventh centuries the staats-
rec tlich B d . . e an zwuchen Herrscher und Untertanen can hardly be regarded as 
ge~mely contractual, and that the contractual standpoint was something foreign 
to . erman political thought which regarded the relation of subject to ruler as 
restmg on a basis of Recht ;ather than Vertrag (op. cit., pp. 157-8, 177). It is 
t~e ~at German political thought did not regard rights and duties as being 
Slmp Y created by cont~act as the Greek sophists did, but as resting in a fundn­
~:n~al Rech_t, ultimately the Will of God; but in p~litical affairs, nevertheless, 
t •s. Issued In a Vertrag, which regulated the relationship between ruler and 
subJects. 
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and seventeenth centuries, just as the medieval idea of contract 
was appropriate to medieval conditions. After the Renaissance 
politics were dominated by two sharply contrasted theories of 
government-the theory of popular rights, enshrined in the con­
tract theory, and the theory of the divine right of kings. In the 
Middle Ages, which could regard government as caused by sin, yet 
divinely ordained to meet the consequences of sin, and monarchy 
as an office, the product of election, yet marked through the cere­
monies of unction and coronation with a stamp of the divine, the 
social contract and the divine right of kings were not incompatible. 1 

It was only when both had changed their meaning with the change 
in the meaning of law and government itself that they became 
irreconcilably opposed. 

I cr. E. Darker, 'Mcdic\'al Political Thought', in The Social and Political 
Ideas of some Great iltediet:al Thinkers (cd. Hearnshuw), p. 22. 



IV 

THE LATER MIDDLE AGES AND THE 

SOCIAL CONTRACT 

W E have seen that the principle of the contract of govern­
ment was implicit in the political structure of medieval 
Europe, but that it was not as yet interpreted as an act that 

was supposed to have taken place in the distant past, before any 
states existed. This conception appeared later, with the develop­
ment of more speculative interests. As long as the medieval, 
essentially juristic, conception of government as the offspring 
rather than the parent of law remained true to life, and as long as 
the contract remained in its medieval form, it could not be called 
unhi_storical, or abstract, or self-contradictory. 

Gterke has sh.own how such 'properly medieval' conceptions of 
government gave way at length before the advance of what he 
called 'antique-modern' ideas, 1 until by the time of the Renaissance 
the whole medieval fabric was shattered, and in its place there arose 
the independent, territorial state, ruled by the sovereign, territorial 
monarch, whose will was law. The contract theory was no longer 
appropriate to this type of government, so that when writers ·who 
sought to combat the monarch's claim to absolutism built out of 
the surviving traditions of the older, medieval conception of the 
state a regular doctrine of contract, it could not help being imagin-
ary and doctrinaire. · 

. The norn:al medieval political theory, then, was that government 
Is mo~archtcal, but that the monarch's rule is subject to law, and 
that hts person is exalted only by reason of his office. An absolute 
mon_a~chy was theoretically conceivable, but, in the light of the 
tra~htwnal contrast between monarchy and tyranny, it was almost 
~mversal_ly condemned as an undesirable form of government, and 
It was Widely held that men were not obliged to obey tyrannical 
rul~. St. ~onaventura, for example, in the thirteenth century, after 
a discusston of the question of political liberty, raises the question 

, 
1 _0. Gierke (~r .. Maitland), Pol. Theories of the Middle Age, passim. _By 

ant~qu~-modern 1deas he means 'ideas which proceeding from Class1cal 
Ant1q_u1ty are becoming modern in their transit through the middle Ages · · .' 
(p. xhv; cf. p. 4). 
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how far Christians must submit to tyrants, and replies that they 
arc obliged to obey their earthly lords, but only in such things as 
are not contrary to God, and then only in such things as are 
ordained reasonably in accordance with right custom. 1 

St. Thomas Aquinas himself, while stopping short of the ap­
proval of tyrannicide, and holding that if it is necessary to check the 
cruelty of tyrants, action should be taken by public authority and 
not privata praesumptionc aliquorum, clearly identifies himself with 
the idea that royal power had a popular origin (si ad ius multitudinis 
alicuius pertineat sibi providere de rege), and that the people had 
a right, in case a king abused his power, either to restrict or to 
abolish the king's power altogether. If the people depose a tyrant, 
he continues, they cannot be held to have broken faith, even if they 
had previously submitted themselves to him in perpetuity (nee 
putanda est talis multitudo itzfideliter agere tyramzum destituens, 
etiamsi eidem in perpctuo se ante subiecerat); because it is he who 
has broken faith, in not ruling the people according to his duty as 
king, so that it is only what he deserves if his subjects do not keep 
their compact with himz (quod ei pactum a subditis 1zon reservetur). 
Many of the elements in this passage are clearly recognizable. The 
idea that a king is established· in office by the people, and that the 
people make a definite submission to him, is evidently derived 
from the medieval principle of election,3 combined with the Roman 
Law doctrine of the lex regia; while in the end we have the idea of 
fealty or fides, and the actual word pactum once more, in much the 
same sense as that in which they were used by Manegold and his 
contemporaries in the Investiture Contest. 

The development of Scholasticism and the recovery of the 
ethical and political works of Aristotle, in the thirteenth century, 
were accompanied and followed by the development of a more 
purely speculative and theoretical attitude to political questions. 

1 S. Bonaventura, Conmumtaria in IV Libras Sententiartlm Mag. Petri Lom­
bardi, 11. xliv. 3· 1. Cf. the views of Augustinus Triumphus of Ancona, Summa 
de Ecclesiastica Potestate (Rome, 1479; written in the first quarter of the four­
teenth century), qu. xxvi, where it is asserted that the Pope has the power to 
depose tyrants on the ground that 'videtur quod tyranni resistentes pape sunt 
heretici'. 

z S. Thomas Aquinas, De Regimine Principum, I. vi. 
3 St. Thomas, in fact, specially commends an elective monarchy because of 

the opportunities it affords for placing restraints on the royal power. His 
general position, however, is really conservative: by public authority he 
apparently means some other power to whom the king is subject; if there be no 
such power to appeal to, there is no practical remedy for misgovernment, and 
the people can only be patient and trust to God. Cf. Poole, Illustrations, p. 212. 
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than had yet been common in the Middle Ages. The fundamental 
problem of political philosophy-the ultimate j~stificati~n,. or 
explanation of the state-began to demand a solutwn, as d1stmct 
from the rights or powers of this or that monarch in this or that 
particular situation. With this question that of the origin of the 
state was closely connected. Aristotle's political philosophy con­
tained a complete answer to this problem, but the Christian Middle 
Ages had also inherited the strong, Augustinian tradition that the 
cause of secular authority was sin, and that government was some­
thing artificial; moreover, when the ultimate explanation of things 
was being sought, they could not wholly accept a philosophy whose 
outlook was confined to earthly affairs. We arc not concerned with 
the whole systems which St. Thomas Aquinas and the other 
schoolmen constructed in the attempt to reconcile the Augustinian 
and the Aristotelian philosophies, but the fundamental conflict 
between these two points of view on politics is important in the 
history of the social contract theory. 

On the one hand was the Aristotelian doctrine that the state had 
developed from the family, and that man was naturally political; 
on the other lay the whole medieval tradition, reaching back to the 
Romans and the Stoics, with its doctrines of the fall of man, its 
contrast between natural law and civil or positive law, and its theory 
that government was set up by the people on a contractual basis. 1 

A common solution of this difficulty was to accept the Aristotelian 
doctrine that man was intended by nature to be political, adapting 
this to Christian teaching by substituting for nature the will of 
God, but to regard nature or the will of God as merely a causa 
remota or causa impulsiva, which required the co-operation of 
human will and action for it to be translated into effect. 2 This 
necessary human action was identified with the contract of sub­
jection, by which the people set up a government to rule over 
them; and this contract, which had been embodied in the everyday 
operation of medieval political life, began now, as the origins of the 
state were investigated, to be thrust back into the past, to form 
the threshold of organized political society, with a non-political 
'state of nature' in the background. 

' According to Gierke, it was an axiom of philosophical Staatslehre from 
the end of the thirteenth century onwards that the Rechtsgnmd of all I-Ierrschaft 
lay in the voluntary and contractual submission (infreiwilliger und vertragsmii.fJiger 
Untenverju11g) of the governed community (Altlrusius, pp. 78, 79). 

·z Cf. Gierke (tr. Maitland), pp. 89, 187. This in itself is not so un-Aristotelian 
as might at first appear: cf. above, p. 13 . 
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An interesting example of this combination of Aristotelian and 
medieval ideas is to be seen in the Tractatus de Potestate Regia et 
Papali, written about 1303 by John of Paris. 1 In the opening 
chapter we find it stated that men must live together, and in suffi­
cient numbers to provide for the needs of life. But every com­
munity needs a man to rule over it and direct it for the common 
good, for if each individual were to look after his own affairs, the 
community would be scattered and dissipated. But it is clear, the 
writer proceeds, that this rule is not derived only from the law of 
nature, namely, that man is by nature a civil or political animal, for 
before the days of Belus and Ninus, who were the first kings, men 
did not live naturally, nor like men, but like beasts, without any 
rule. How, then, did men emerge from this bestial condition, and 
come to live under government? The author avoids the absurdity, 
current later, of supposing that these primitive men could make 
a political agreement together; lzuiusmodi lzomi11es, he says, could 
not be brought out of their bestial life to the common life for which 
they were naturally fitted per •;:erba com1mmia.z What happened 
was that men more able to use their reason, pitying them, endea­
voured to persuade them to live together and submit to the rule 
of one man, and so bound them under fixed laws to live in common. 

This somewhat fanciful account of the origin of the state does 
not, it is true, employ the formula of a contract, but it implies that 
men entered the state of their own consent; for it was by per­
suasion, and not by force or conquest, that they were induced to 
accept the authority of a ruler. If we turn to the contemporary 
Engelbert of Volkersdorf, however, we shall find a similar mixture 
of Aristotle and medieval tradition, but with a definite contract of 
subjection at the origin of the state.J Kingdoms and principalities, 
h~ tells us, arose secrmdum lzrmc ordi11em ei modum 11aturae: im­
pelled by nature and reason, and under the experience of their 
natural wants, men chose one of their own number (u11um aliquem 
ex se), of powerful reason and intelligence, and set him up (prae­
ficieba1lt) to rule and preserve the rest, and they bound themselves 

1 Printed in Schnrd, De j11risdictione, A11ton'tate et Praeeminentia Impen'ali 
(Basel, 1566), pp. 142-224; Goldnst, Morzarclzia Romcmi Impen'i (Frankfort, 
1614), ii. 108-47• 

2 It should be observed, too, that though his vita bestialis corresponds to 
what Inter writers called the state of nature, John of Paris, under the influence of 
Aristotle, does not call i~ natural, but reserves that epithet for political life. 

3 'Engelbertus, Abbas Admontensis, De Ortll et Fine Romtl71i Imperii Liber 
(Basel, 1553; written 1307-10), c. ii. · · 
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to obey him by a pact and bond of subjection (sub pacta et 'L'inculo 
subiectionis). It was not per ambitionem potestatis, he continues, but 
per electionem virtutis et probitatis, that men were promoted to be 
kings. 

It is clear from a study of fourteenth- and fifteenth-century 
political treatises that in spite of the admixture of Aristotclianism, 
the medieval, contractarian tradition was too strong to be overcome 
by it. That man is naturally political was a commonly repeated 
dogma, but it tended to be thrust into the background, while 
emphasis was laid on the voluntary origin of the state in a definite 
act of subjection. The inference drawn from this was not neces­
sarily or usually a justification of popular rights against the existing 
ruler, for the act of subjection, like the lex regia, could be inter­
preted as a total surrender by the people of all their power; but it 
was generally held that the law of God, or of Nature, set a limit to 
~he authority of the most absolute king. William of Ockham, for 
I~stan_ce, held that human society was bound to observe the obliga­
tiOns It had undertaken, which included an obligation to obey its 
rulers, whether kings, or still more the emperor. But even the 
emperor's plenitudo potestatis was not unlimited, in that he must 
not break the law of God and of Nature; moreover, he had no more 
pow~r than what the people had who gave it him, and he must 
~se It for the common good. I As yet, in fact, the contract theory 
a~ no necessary connexion with democracy, and by far the most 

~:I~al politic~! ~reatise of the whole Middle .Ages, the Deferz~or 
cz~ of Marsigho of Padua z is at the same ttme the most Ans­

t~tehan in its treatment of the origin of the state. Marsiglia held 
\at l~:vs should be made by the people, that is the whole body of 
t e Citizens, aut eius valentior pars,J and observes that a citizen 
would be more willing to obey a law which he thought he had im­
bosed upon himself;4 but there is no mention of contract in the 

ook.s Though not a contractarian, however, Marsiglio occupies 

cc.' ~illiam(;,f Ockham, Dialogus (in Goldast, it. 398-957), bk. 111, tr. ii, bk. 2, 
Ockh ' 27 oldast, pp. 923 ff.). In c. 28 it is worth noting that William of 
hu am .repeats St. Augustine's sentence that the ge11erale pact11m societatis 
ve ~anae 1~ to obey their kings, but he qualifies it by limiting it (as in St. Bona­
' n urad, a ?ve, p. 37) to those things 'quae spectant ad bonum commune' or 
quae a ut1litate 

2 W . m communem proficiunt'. 
3 Bkntten 1 ~.24-6; edited by C. W. Previte-Orton, Cambridge, 1928. 
5 Th I, c. xu, §§ 3. 5· 4 Ibid., § 6. 

h .~se pleas for popular representation, however, are another example of o;: WI espr~ad was the general medieval view of the relation between ruler and 
su ~ects, which, as we have seen, lay behind the contract theory. Marsiglia's 
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an important place in the evolution of the doctrine of popular 
sovereignty, which, both in the Middle Ages and afterwards, was 
commonly, though not universally, associated with the contract 
theory in one or other of its forms. 

Less radical, and more in the general line of medieval tradition, 
was the theory advanced by Nicholas of Cusa in his De Concor­
dantia Catlzolica. 1 God, according to Nicholas, is the primary 
source of all earthly power, but a definite law-making government 
can only arise from the voluntary act of men who agree together 
and submit themselves to its authority (e.'\: concordantia subiectionali 
eorum qui per eam ligmztur).:! The use of violence is wrong. Here 
again, then, early in the fifteenth century, we find expressions 
which, though they do not include the mention of an actual con­
tract of government, clearly involve the theory of deliberate popular 
consent as the origin of legislative 3Uthority, and approach very 
closely to an explicit pactum itself. In this respect, therefore, 
Nicholas of Cusa clearly belongs to the same political tradition as 
John of Paris and Engelbert of Volkersdorf a century or so earlier. 

A contract of government, then, or if not an actual contract, a 
voluntary act of popular submission, which, regarded in the light 
of the distinction between monarchy and tyranny, and of the 
monarch's duty to observe the law of God and secure the common 
good of his subjects, was really a conditional submission, and so 
practically amounted to a contract, was well established by the 
fourteenth and fifteenth centuries as an explanation, not only of 
the status of existing kings, but also of the origins of gm·ernment 
in general. With this theory of the origins of government there is 
already associated the notion, itself inherited from biblical and 
classical sources, of a primitive condition, in effect a 'state of 
nature', before governments arose. This might be a golden age, 

reference to the 'whole body of the citizens' (civirmr 1111iversitas) recalls the 
language of the thirteenth-century English Smrg of Lev:es, written in support 
of Simon de Montfort's representative experiments, with its advice that quid 
utriversitas S1!71tiat, sciatur, and the tag which Edward I subsequently quoted, 
'ut quod omnes tangit ab omnibus approbetur'; but Marsiglia's meaning went 
much farther than this in the · direction of positive democratic control of 
legislation. 

1 Written 1431-3; printed in Schard, pp. 465-676. On his opinions see 
Gierke (tr. Maitland), pp. 47-48, 153· 

: Bk. II, c. 12. cr. bk. Ill, c. 4. where we are told that gm;crnments cannot be 
'rectc et sancte constitutae' except 'per viam ••• voluntarie subiectionis et 
consensus in praesidentiam'. Cf. also the contractual principles expressed later 
in the fifteenth century by Wessel of Groningen, quoted in Carlyle, Hist. Med. 
Pol. Theory i11 tire West, vi (1936), r8o. 
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in which all obeyed the law of nature; more often it was repre­
sented as a quasi-bestial form of life, in which men were solitary. 
In any case all men were free and equal in it, and there was no 
private property, nor established laws and government to protect 
it. In seeking to explain the beginnings of organized society men 
first discussed the origin of dominium, a conception including both 
government and property; then, when the question of the estab­
lishment of government began to be distinguished from that of the 
establishment of private property, the answer to the first question 
began to be found, as we have seen, in a contract of submission. 
But this led on to a further question; if men in the state of nature 
were merely isolated individuals, how did they become a corporate 
people with a common will, and a common power to negotiate 
such a transaction with their future ruler, and to compel every 
member to accept it? 

John of Paris, as we have seen, avoided this question by assum­
ing that the state was actually founded by some wise men who 
persuaded the rest to accept the rule of a king; but generally the 
result of holding that government could only arise as the effect of 
a free act of will, combined with the essentially individualist con­
ception of the freedom gf every man in the state of nat~re, was to 
create the idea that a corporate people itself, able to establish a 
government, could only come into existence through the free act 
of all the individuals composing it. There began to arise, in fact, 
the conception of a social contract proper, explaining the origin of 
society itself, and antecedent to the contract of submission, by 
which that society established a government over itself. For a time, 
however, political ideas were still fluid, and the answer to the 
question how s~ciety came to be formed, as Gierke says, was 
doubtful and hesitating.' 

:Aegidius Romanus Colonna,z who wrote about the end of the 
thirteen~h century, is a good example of an author who advances 
alternative solutions of the problem without making it clear 
~hether they were complementary or contradictory. After describ­
m~ the state, in the manner of Aristotle, as natural, and man as 
an!~al civile, he tells us that there are two modes by which the 
ongm of the state and of government may be explained,J both of 
them natural, but the one more natural than the other. One of 

I cr .. Gierke, Johamles Althusius, pp. 93-95~ Pol. Theories of the Middle Age 
(tr. Mmtland), pp. 88-89. 2 De Regimine Principum (1473), bk. III, part i, c. 6. 

3 Cf. Hooker's explanation (below, p. 72) of the twofold foundation of the state. 
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these modes is the increase of families, leading the household to 
become a village, the village a city, and the city a kingdom. The 
other mode is agreement between those who establish the city or 
the kingdom (concordia constituentium ch·ita/em ·vel regnum); for of 
old men lived singly (dispersi), but there came a time when in order 
the better to secure the necessaries of life, they made an agreement 
to form a unity, and founded a city for themselves (aliquando con­
cordabant inzmum, constituentes sibi ci·<:itatem aliquam). 1 A kingdom 
was made when a number of cities and encampments, fearing the 
power of their enemies, made a compact and agreement together 
to live under the rule of one king (simul confoederarentur et co?zcor­
darent, ut sub uno rege existerent). Doth of these modes is natural, 
but the first is more natural than the second. \Ve can ad~ yet a 
third mode, he concludes, which is simply that of violence, when 
some man rose up as a tyrant over the scattered individuals, and 
in order to coerce them the more easily, forced them to come 
together and form a civitas. 

Now of these modes the first two are not necessarily incom­
patible, for Aristotle himself conceived of the amalgamation of 
households into villages, and villages into cities, as the result of 
voluntary action.z For Aegidius, however, they appear to be 
alternatives, and this mixture of Aristotle and the social contract 
may well strike us as characteristic of the whole political thought 
of the post-Scholastic age. But as the Middle Ages drew to a close, 
the time was at hand when such divergent accounts of the origin 
of the state as these could no longer lie side by side in the same 
treatise, with no very decided preference for one rather than 
another, but were to form the weapons with which the partisans 
of hostile factions contended against each other on behalf of rival 
political ideals. Meanwhile Aegidius' second 'mode', which is 
clearly that of an explicit social contract,J was becoming the ac­
cepted theory by which a whole school of political thought ex­
plained the genesis of political communities. 

This involved two stages in the creation of the state-the for-
1 Civitas here probably means 'city' and not 'state', because a few lines lower 

down multae civitates et castra unite to form a regnrmz. It might indeed be a 
city-state, but there is no mention of a government at this stage, whereas the 
regnrmz is under a re:o:, so that the civitas may be in the same condition as 
the societas in Aeneas Sylvius' work (next page), after the social but before the 
governmental contract. 2 Cf. above, p. IJ. 

3 Aegidius' account of the origin of the regmmz, however, does not include 
any definite contract of submission with the king, but a c01ifoederatio of civitates, 
and in this respect it to some extent anticipates the theory of Althusius. 
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mation of the community, and then the erection of a government­
and these can be clearly seen in a work written in the middle of the 
fifteenth century by Aeneas Sylvius Piccolomini, who subsequently 
became Pope Pius II. 1 In the first chapter he describes how men, 
after our first parents were driven out from the delights of Para­
dise, wandered like beasts in the fields and woods. But God had 
implanted in them the faculty of reason, and they perceived that 
society was necessary for the attainment of a good life (ad bene 
vivendum). Accordingly these men who hitherto had lived apart 
from one another like beasts in the woods, whether guided by 
nature, or by the will of God, who rules all nature, ;~.II came to­
gether (insimul convmere) and founded societies, built houses and 
towns, and invented the arts. For a time they lived thus in great 
content; but in the secon·d chapter we read that presently men 
began to break their faith, disturbing the peace and injuring their 
fellow citizens, stealing other people's property, and so v"iolare 
societatem and fas ormze abrumpere. At length the people could no 
l~nger endure being oppressed in this way by the strong and 
VIolent; therefore they decided to resort to some one man of out­
standing virtue, who should protect the weak from injury, and by 
establishing justice secure that all alike got equal judgement. 
This happened not among one people only, but generally, and so 
arose the rulers who were later called kings. 

Here, it is true, we have no explicit mention of a pactum in either 
of these two proceedings, and, as Atger has pointed out, convenere 
me~ns 'ils se rassemblcrent', not 'ils ont convenu' ;z nevertheless, 
~s Is .borne out by the subsequent reference to breaking faith, 
~ s~cial contract is clearly implied, just as the second stage, the 
ms~ttution of government, is a voluntary act on the part of the 
society, and the monarch is established, as in the regular medieval 
t~adition, for specific purposes, and, implicitly, on specific condi­
t~ons. In effect, therefore, Aeneas Sylvius' account is an anticipa­
ti~~ of the regular theory of two contracts, social and governmental, 
~v Ich Was common among the naturreclztlich jurists in Germany 
m t~e seventeenth century. 
. GI~rke suggested that it was inevitable that medieval theorists, 
m spite of. the richness of their experience of all sorts of groups 
and orgamzed communities, should have found in contract the 

1 De Ortu et Autlzoritate Imperii Romani, printed in Schard, pp. 314-28. 
2 F. Atger, Essai sur l'histoire des doclrines du contrat social (Nimes, 1906), 

p. 68. 
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explanation of the state. According to Gierke, the most appro­
priate clue to medieval experience would have been his own 
doctrine of the real personality of groups, and had they been able 
to apply this to their non-political communities, they might well 
have applied it also to the state, and so have avoided all the diffi­
culties and contradictions that an individualist theory involves. 
But unfortunately, though the Middle Ages had their Ko1per-

. sclzaftsbegriff, they had no adequate Korporationstlzeorie. 1 Their 
lawyers wrote in Latin, and inherited the technical phraseology 
of Roman Law, and with it a conception of corporate life which 
was fundamentally at variance with their own experience. Roman 
jurisprudence, in the first place, made a sharp distinction between 
ius publicum and ius pri'vatum, and thought in terms of an absolute 
state over against a number of individual citizens; the Roman 
Empire was jealous of associations, and collegia illicita were sup­
pressed. But in genuinely medieval thought there was no such 
severance between private and public right, and in the age of 
feudalism the state was but an aggregation of estates. 

In seeking to name and describe their various corporate bodies, 
medieval theorists, in adopting Latin phraseology, necessarily in­
herited the distinction between the universitas and the societas. 
The universitas was the Roman corporation, but according to 
Roman Law, which conceived of no real legal personality other 
than that of the individual, the universitas was a perso11a ficta ;2 it 
could act in certain ways (own property, sue and be sued, &c.) as 
though it were a person, but its personality was artificial, and 
depended for its existence on a grant or concession from the state. 
The societas was a mere partnership of individuals, in the sphere 
of private law; it had no corporate character, not even a fictitious 
one, but was only a collective name for the individuals who com­
posed it. To the Roman lawyer a societas "involved a merely con­
tractual relationship, and was in the same legal category as emptio 
and ve1lditio, or conductio and locatio. 

Now when medieval theorists applied these conceptions to their 
own experience, it was possible to treat a corporation below the 
state as a u11iversitas, though the garment fitted badly. But a 
universitas owed its existence to a concession of fictitious person-

r Cf. Mnitlnnd 's Introduction to Gierke, Pol. Theories of the Jl.1iddle Age, p. xxviii. 
2 This famous phrase was first used in the thirteenth century by Sinibald 

Fieschi, Inter Pope Innocent IV, and does not occur in Roman Lnw itself, but 
it exactly epitomized the Roman doctrine of corporations: cf. :Maitland, Introd. 
to Gierke, op. cit., p. xix. 



THE LATER MIDDLE AGES AND 

ality by the state, so that strictly speaking the state itself could not 
be a universitas, for there was nothing above it whence it could 
have derived its corporate status. It followed, therefore, that the 
state must be only a societas. This may seem a very paradoxical 
conclusion, but medieval theorists found confirmation for it in 
various ways.• For one thing, there were a number of passages in 
Cicero where the state was described as a societas, or was said to be 
sociatus.2 There is indeed no reason to suppose that Cicero was 
using these words in their technical legal meaning of a contract of 
partnership, for he often used them in a general sense of any 
common association, and even of the whole human race.J But then 
in St. Augustine, who had repeated Cicero's definition of the state, 
the words societas and pactum are actually found in conjunction;* 
and a whole succession of medieval writers afterwards either 
adopted or adapted this definition.s At any rate, by the end of the 
Middle Ages it was an accepted belief that the state originated in, a 
contract of society, and since it .is by ~ontract that individuals 
enter into partnership together, th1s doctnne seemed to cohere well 
with the notion that in the 'state of nature' that preceded society 
the world was populated by entirely independent individuals. 

' Actually, li~e societas (cf .. note 3), the word u~ziversitas had a general as 
well as a techmcal legal meanmg, and was sometimes used in the Middle 
A~es and later of the whole body of ~he people. Cf. above, p. 40, note 5• 

e.g. De Rep. 1. xxv. 39; 111. x~~·· 43, 9uoted above in Chap. II, p. 19, notes 
2 and 5· Cf. also De Rep. !.·XXXII. 49: cum lex sit civilis societatis vincu­
lu~, i~s .aute~ .l~gi~ aeq~ale, 9uo. iure s?.:ieta~ ~i~ium teneri potest .•• Qui~ 
em~ CIVItas ms1 1uns soc1etas? lb1d. IV. 111. 3: c1v1um beate et honeste vivendi 
soc~et~tem.' Ibid. VI. xiii. 13 (Som11. Scip.): 'concilia coetusque hominum iure 
~OCiatJ, quae civitates appellantur.' Cf. De Officiis, 1. xvii. 53, where the state is 
mcluded as one of a list of various societates. 

3 <?~· I:aet. de Amicitia, v. 20: 'Ex in fin ita societate generis humani, quam 
con~IIIav~t natura.' De Legibus, 1. x. 28: 'si hominum inter ipsos societatem 
con;unctiOnemque perspexeris.' Ibid. 1. xi. 32: 'cum omne genus hominum 
soc•atum int . II , D F' 'b .. d . er se esse mte egatur. e tm us, IV. 11. 4: 'natosque esse a con-
gr~g~•onem hominum et. ad societatem. communi~atemque generis humani.' 
fell sh f. above, p. 24. It 1s tr:ue that stnctly spe~kmg a pactum in Roman Law 
p 11 ~rt of a C071tractus, but 1t was next door to 1t. Cf. Maine A 1rcient Law (ed. 

OS OC ' 1906), pp. JJ5, JJ6, ' 

1 .. e.g. St. Thomas Aquinas, Summa Tlzeol. 11. i, qu. cv. art. 2; n. ii, qu. 
x 11 ' art. 2 (both Cicero via St. Augustine); Vincent of Beauvais (thirteenth 
(~~t.), Sp~culum Doctrinale, vii, c. 6 (Cicero via St. Isidore of Seville); ibid. c. 7 

Ic)ro VIa St. Augustine); Dominicus de Sane to Geminiano (early fifteenth 
cert. • Lectura super libra sexto Decretalium (Lyons,. 1520), p. 290, 2nd side, 
~~ • 2•, no .. 6, where he cites a number of definitions of the state, including 
.Jeer~ 5 • VIa .~t. Isidore. Gerson, Tractatus de modis uniendi ac reformandi Eccle­

stam tn Conolro .Universali (in Works, ed. du Pin, Antwerp, 1706, vol. ii, p. 171; 
cf. P· 163), apphes Cicero's definition to the Church. 
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It would be a mistake, however, to suppose that the theory thus 
elaborated was individualistic or libertarian in its operation. In 
spite of its contractualism, medieval thinkers and their successors 
evolved a theory of corporations, and of the state itself, from which 
it is clear that they were well aware of, and could find expression for, 
the difference between a community and a mere aggregate of 
individuals. St. Thomas Aquinas based an organic view of the state 
on a combination of Aristotle's principle that man is naturally a 
political animal with a doctrine of natural law, which formed a 
rational basis for government and political allegiance. So also, as 
we shall see, writers like Suarez and Hooker, 1 whose theories were 
built on Scholasticism, reached conclusions which were far from 
'atomistic'. The same can be said of Althusius; and the jdea of 
'moral personality', developed by Pufendorf and his successors~ 
in the German school of natural law, led finally to Rousseau's 
theory of the general will. Gierke's theory of the real personality 
of groups, \vhich is open to serious objections, both theoretical and 
practical, is by no means the only alternative to an extreme in­
dividualism. 

The development of the social contract can be seen very clearly 
in the work of the Italian Marius Salamonius, who wrote early in 
the sixteenth century.J A discussion between Plzilosoplms andJuris­
peritus on the difference between a princeps and a tyramms leads 
to the admission that the princeps is bound by the lex regia, which 
is a lex populi, and that the power of the people which creates the 
principatus is greater than that of the principatus itself. 4 From this 
the discussion passes on to the question of custom and law, custom 
being defined as tacita quaedam civium co11ve1ztio, and law as ex­
pressa civium conventio; a further inquiry about the meaning of a 
conventio elicits the reply that it is a voluntary agreement, and the 
conclusion is reached that the law is a kind of compact between the 
citizens (lex ergo inter cives ipsos pactio· quaedam est). 

The nature of the state is next discussed, and the definition of 
Cicero and St. Augustine is quoted; the ensuing dialogue is so 
illuminating that it deserves to be translated in full: 

PHILOSOPHER. If the st~te (civitas) is nothing but a kind of civil 
1 Cf. below, pp. 70, 74· a Cf. below, p. 122. 
3 De Principatu libri septem. This was first published at Rome in 1544, but 

appears to have been written between 1512 and 1514. It was dedicated to Pope 
Leo X (1513-22). On the work of Salamonius see Mario d'Addio, L'Idea del 
Contratto Sociale dai Sofisti alla Riforma (Milan, 1954). 

4 De Principatu (ed. d'Addio, Milan, 1955), pp. 12-19. 
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partnership (civilis quaedan~ societas),_ is any par~ncrshi~ c~cr fo~mcd 
without contracts (contrahztunze soczeta: ulla m!e pactwmbus). 

LAWYER. No, there must be contracts, etthcr tactt or express. 
PHIL. May not these contracts be rightly called the laws of the 

partnership? 
LAWY. Doubtless, but what has this to do with the people, which 

cannot be pledged to itself? . 
PHIL. Nor is a partnership pledged to Itself, but the partners are 

pledged to one another (nee societa_s sib1!net obliga~u~, sed ipsi inter 
se socii). Tell me, docs a partnership ex 1st before 1t 1s formed? 

LAWY. No. 
PHIL. Can it be formed before the partners agree upon the con­

ditions? 
LAWY. Certainly not. 1 

Here we have the whole story-the association of Cicero's and 
St. Augustine's definition of the state with the contractual bond 
of the societas, and the individualist principle that in the societas 
it is only the several socii who can put themselves under an obliga­
tion. Salamonius is thus a cardinal figure in the history of the 
social contract-comparable with Manegold of Lautenbach in 
the history of the contract of government. 2 A number of previous 
authors, as we have seen, were feeling their way towards the theory, 
but in Salamonius for the first time we find it stated with the 
utmost clarity and precision. Details of the content of the pact were 
yet to be filled in, and a number of years \vere to elapse before it 
was enunciated again so clearly, but in essence the doctrine was 
now fully fledged, and ready to enter the modern world. 

1 De Principatu, pp. 27-29. 
2 J. W. Allen, in his History of Political Thought in the Sixteenth Cl!11tury 

(1928), appears to me to have seriously underrated the interest of Salamonius, 
whom he wrongly described as a Spaniard. After declaring (p. 333) that there is 
nothing in his views of the nature of law that could not have come direct from 
the earlier work of Fortescue, De Laudibus Legum Angliae, he writes (p. 335) 
tha~ Salam~nius may be said to have formulated a contract theory, but that, 
unhke that_m the Vindiciae contra Tyrmmos (which he also disparages, pp. 317, 
319), God IS not a party to the contract 'and this, perhaps, is the most remark­
able thing about it'. But as far as the c~ntract theory is concerned this is surely 
to miss the whole point: ' 



v 
THE MONARCHOMACHI AND THE 

CONTRACT OF GOVERNMENT 

AT H o u G n the contract theory was widespread in the Middle 
Ages, its modern history really begins in the sixteenth 
century, when it acquired a wider publicity, and made a 

fresh start as a commonplace of practical political controversy. Its 
earlier history was now to be repeated anew, for just as in the early 
Middle Ages the theory of a contract of government had preceded 
that of the social contract proper, so now we shall find that at first 
controversialists were mainly concerned with the governmental 
contract, and the more theoretical social contract did not appear 
until a later stage. The ultimate cause of this renewal of political 
controversy was the Reformation. It has sometimes been sug­
gested that individualism in politics derived encouragement from 
the essentially individualist attitude of Protestant theology. This 
may have happened later, especially among the Puritan com­
munities of seventeenth-century New England, and to some extent 
among the sectaries of England too, but it was not the initial cause 
of the recrudescence of contractarian thought in the sixteenth 
century. Nor, although there was much praise of liberty and 
denun'ciation of tyranny, were sixteenth-century writers at all 
disposed to advocate either individual freedom .of conscience, or 
anything approaching political liberty for the masses. Intolerance 
and persecution were held to be right and desirable by Catholics 
and Protestants alike, for both were convinced that they alone 
possessed the truth. But this conviction, while it inspired each side 
with the belief that it was their duty to exterminate error, made 
it intolerable that they should themselves be suppressed by rulers 
whom they conceived to be blind to the truth. In the circum­
stances of religious minorities, then, rather than in any liberal or 
tolerant principles, lay the genesis of si:-..'teenth-century contrac­
tarianism. 

This can be seen, for example, in the attitude of the Presby­
terians to the reign and deposition of Mary Queen of Scots; but 
the religious struggles in France in the second half of the sixteenth 
century gave rise to the most. prolific crop of writings of this school, 

585:! E 
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and also showed clearly how completely opportunist they all were, 
whether Protestant or Catholic. Under the later Valois kings, and 
especially after the Massacre of St. Bartholomew, the Huguenots 
in France were in rebellion against the government that persecuted 
them, and their pamphlets attacked the monarchy. But when their 
leader Henry of Navarre became heir to the throne, their hopes 
became centred in the Salic Law, while the Catholics took up the 
weapons the Huguenots had discarded, and proclaimed the in­
capacity of a heretic king to rule. From whatever standpoint they 
wrote, however, and opportunist as they were, the authors of these 
opinions made a distinct contribution to the history of political 
thought. They did not as a rule question the form of the state, 
but took monarchy for granted; yet in striving for religious freedom 
-freedom for their own religious groups, although not freedom 
or toleration for individuals-they had to advance arguments 
against absolutism. Some of these they found in political traditions 
inherited from the Middle Ages, but they gave to them a new 
V~t~li~ and a new meaning; they provoked replies in favour of ~he 
dtvtmty of royal power, and so gave rise to an active and pracucal 
po~itical controversy. And partisan though these controversial 
wnters were, their discussions of the limits of monarchy led on to 
the whole question of the basis of sovereignty, and so into the heart 
of general political theory. 

In the Middle Ages, as we have seen, the relationship of govern­
ment to governed was such that it could be expressed in the lan­
guage of contract without any of the implications of popular 
so_vereignty, or iodividual rights, which later became associated 
Wtth the regular contract of government. So also, to describe the 
~tate as united by a social contract might only be a logical deduction 
~rom the description of it as a societas, and did not necessarily 
I~ply that states had actually been fabricated by individuals living 
httherto separate lives in a 'state of nature', though it might un­
doubtedly foster such a belief. Medieval thinkers, however, who 
accepted the doctrines of Aristotle, would say that even if states 
~nd governments were established by deliberate action, this was 
m response to a natural impulse, and in accordance with reason; 
the~ would not look on it as simply a matter of utility or con­
vemence. Medieval kings were not autocrats, but were expected 
to. govern. according to law, and in their coronation-oaths (which 
mtght be l~terpreted in contractual terms) they promised to do so. 
Tyrants mtght be resisted, or even killed, but a contract of govern-
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ment did not imply that there was normally a tension, or conflict 
of interests, between the ruler with his powers, and the subjects 
with their rights. Kings were certainly exalted above their subjects, 
but this was by reason of their office, and as representatives of the 
whole community which accepted them. They were not inherently 
superior beings, whose blood was different from that of ordinary 
mortals. Even if they might be said to rule by divine right, this 
meant that monarchical government was part of God's order, and 
corresponded with God's own unity, not that the eldest line of 
some dynasty inherited a God-given dominion. 

By the end of the Middle Ages, however, the concept of unity 
was wearing thin. The unity of the Empire, never much more than 
theoretical, was replaced by a plurality of sovereign national states, 
and now the rise of Protestantism threatened the unity of the 
Church as well. Protestantism threatened to disrupt also the 
internal unity of the national state. \Vhen religious minorities 
refused to accept the religious uniformity prescribed by the 
government, they claimed rights which, they alleged, overrode 
those of any merely earthly ruler. The contract of government was 
an obviously useful weapon in these conflicts, but its implications 
now began to diverge from what they had been in the Middle 
Ages. The final upshot was the emergence of the theory of the 
natural rights of individuals, and, in answer to this, monarchy was 
transformed by claims to personal absolutism. These opposing 
theories each reacted on the other, and drove their respective 
champions to wider researches and speculations in their efforts to 
controvert their opponents. Medieval thinkers had gone on from 
the contract of government to the social contract proper, and a 
similar process was now repeated. A contract theory of the basis 
and origin of government carried in its train a similar theory of the 
origin of society itself, until eventually the natural rights of indi­
viduals found their appropriate setting in a supposedly pre-social 
state of nature. 

The best known of the political writings of the Huguenots is the 
Vindiciae contra Tyrannos, but its importance consists more in 
the clarity and decisiveness with which its views are stated, and 
the popularity it enjoyed, than in the originality of its contents; 
for practically all it has to say can be found in a group of smaller 
pamphlets published during the previous ten years or so. A few 
of these are the work of known authors, others are anonymous; 
but they have much in common, and it has been suggested that 
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they may even have been the work of 'a kind of syndicate for the 
production of political pamphlets' .I All are agreed that political 
authority is divinely ordained, and that the duty of obedience is 
a duty owed to God. But all are equally certain.that to God belongs 
the only absolute authority; earthly rulers are bound as much as 
all other men to respect the will of God, which includes the worship 
of God in the right way. If a king persecutes the true religion, the 
people's duty to God overrides their duty to the king, and a right 
to resist the king comes into play. Opinions differed as to the extent 
of this right of resistance, but monarchy, it was maintained, was 
always limited, never absolute. 

These views appear clearly at the outset of the earliest of the 
Huguenot pamphlets, the anonymously published De Jure Jl.1agi­
stratuum in Subditos, which in fact was almost certainly the work 
of the Calvinist theologian Theodore de Beza. z But the author goes 
farther than this; if man's prime duty is to God rather than to 
the magistrate, whence comes the magistrate's authority? It was 
divinely instituted, but as a means, not as an end in itself. People 
were not created for the sake of the magistrates, but vice versa, 
just as a tutor is appointed for his pupil, and not the pupil for the 
tutor, and a shepherd for his flock, not the flock for the shepherd. 
This is clear from the nature of things, but may also be proved by 
historical examples. Rulers, therefore, have a duty to their people, 
as _well as a right to expect obedience from them, and the relation­
ship between rulers and subjects is one of reciprocal obligation. 

So far we have nothing more than an adaptation to current needs 
of w?at had for centuries been a commonplace of political theory; 
but It was generally held that this reciprocity of rights and duties 
between ruler and subjects had at least been overtly recognized 
by the ruler, who explicitly pledged himself to respect his side of 
these mutual obligations.l Beza goes a step farther, for he refers 

0
1 E. Armstrong, 'The Political Theory of the Huguenots', in E.J-I.R. iv. 34· 

T~ the ~uguenot writings generally sec J. W. Allen, History of Political 
oug_lzt zn the Sixteenth Century pp. 306 ff., and G. Weill Les Theories sz1r le 

po~v~~.ro~al ~ France pendant l;s guerres de religion (Paris, '189 I). 
D . dis Is sa1d to have been first published in 1550; a French version, Du 
frozt es Magistrats sur leurs Sujets appeared in 1574, and the Latin text was 

a terwards m h . ' M' · d Ch 1 ore t an once reprmted. Sec emozres e l'Estat de France sous 
Jar es_J~ (IS76), ii. 735 ff. 

e Th.ls IS the argument, e.g., of the Discours par dialogue SilT l'Edit cle Ia 
r ~ocatzon de Ia Paix (1568), quoted in P. F.-M. M~aly, Les Publicistes de _Ia 
Refon?e sous Franfois II et Charles IX (Dijon, 1903), p. II4; 'Fausscr Ia fo1 b. 
ses SUJets. a~ec lesquels lcs rois se lient par obligation naturclle et r~ciproque, 
c'est defmlhr de roi pour dccliner en tyrannic.' Practically the same occurs in 
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to the relationship between ruler and subject as a mutuo cotzsensu 
ac publice co1ztracta obligatio, and shortly afterwards as an oblr"gatio 
soleumi et publico conse1zszt contracta. 1 Here is an unmistakable 
example of the governmental contract, but Beza's work only in­
directly bears on the actual origins of government, for while he 
prefaces his remarks on the position of magistrates by the heading 
De magistratuum orighze, he does not say much more in effect than 
that peoples existed before they had rulers, and chose their rulers 
for themselves.: It is clear, from the quotations he makes in sup­
port of his views, that what really weighed with Beza in the con­
struction of his argument was not any a priori consideration of the 
origins of power, but the historical examples of covenants in the 
Old Testament. The same is true of the other sixteenth-century 
Huguenot writers, as it also was to some extent of the lawyers and 
others in the early Middle Ages who made use of contractarian 
phraseology. It seems doubtful, however, whether the Huguenots 
were directly influenced by their medieval predecessors. The truth 
probably is that similar conditions gave rise to similar thoughts 
and utterances. The language of contract lay ready to hand, and 
they furbished it up afresh for their own purposes. At any rate, 
while they evidently inherited much that was traditional, it is hard 
to trace in them a specific debt to any previous writers, and their 
quotation of authorities is much more from biblical or classical 
history than from medieval political theory. 

A similar argument to Beza's in favour of limited monarchy 
forms the theme of another Huguenot pamphlet published about 
this time, the Dialogue de l' aut/write des Pri11ces et de Ia liberte des 
peuples, in which 'Archon et Politic parlent' .3 This, however, does 

· not go beyond the common assumption that royal power was 
created for the sake of tqe people, and that wherever it exists it is 
established on the basis of a contract between king and people. 
Other writers approached their objective, the necessity of limiting 
the powers of monarchy, from a somewhat different angle. Fran~j:ois 

Beza's pamphlet (qu. vi): the man who is 'ex rege tyrannus factus' 'apertissime 
cas conditiones transgreditur, sub quibus Rex designatus fuerat, quarumque 
observationem ipse iuraverat'. 

1 Qu. vi. 2 Qu. v. 
3 In Mbnoires de l' Estat de France sous Charles IX, iii. 87-1 59· Cf. csp. p. I 14: 

'Arch. II faut done ••. n45cessaircment conclure, qu'une mutucllc correspondance 
doit estre entre le Roy et le peuple, tout regardant a Dieu et a l'cquitC'; and the 
reply: 'Pol. Cela est vray ..•. Mais il y a loy entre les deux parties qui ordonne 
pactions et convenances reciproques, qui ne se peuvent ny par lc prince, ny par 
les sujets, sans justice violer.' 
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Rotman, the author of one of the most famous of the· Huguenot 
pamphlets, the Franco-Gallia, published at Geneva in 1573, rests 
his conclusions not so much on a consideration of the functions of 
the monarch in relation to the will of God and the needs of the 
people, as on a systematic and learned inquiry into the historical 
development of French political institutions from the Romans and 
the Gauls until his own time. But through it all there runs the 
same conception of the proper subordination of the interests of 
the king to those of his people: absolute monarchy is described 
as 'Turkish' and fit only for brutes, not for rational beings, and 
alth<?ugh Hotman does not argue expressly in terms of the con­
tract theory, he quotes with approval the famous coronation oath 
of the kings of Aragon, and other historical instances of restrictions 
on royal power,l 

Such, then, were the current political ideas which formed the 
background of the famous Vindiciae contra Tyramzos, which ap­
peared in 1579.2 The arguments of its predece~sors are here 
elaborated at some length, arid the contractarian basis, hitherto 
tou~~ed on comparatively lightly, occupies a prominent and central 
postt~on. The book propounds in turn four questions, of which .the 
first Is ~nswered in the negative, and each of the others, s~bJe~t 
to certam qualifications, in the affirmative. The first quest10n IS 

whether subjects must obey princes if they command what is 
co~trary to the law of God; the second, whether it is lawful to 
~estst a prince who infringes the law of God; the third, whether it 
: lawful to ~esist a prince guilty of political oppression; the four~h, 

hether netghbouring princes or states should come to the assts­
tafnce of the subjects of other princes who are afflicted for the sake 
0 tru r . 

T ere .Igion, ~r oppressed by manifest ~yran?Y· . 
. he P0Ints raised in the first two questions, It wtll be seen, are 
m effect the same as those discussed by Beza's pamphlet; Beza, too, 

1 Fran G · 
Wh hco- allza (1573), pp. So g1 85. On p. 83 he alludes to the ephors 

om t e Sp ' ' . . b bl 
b d artans appointed 'qui regibus frem mstar essent'. He pro a Y orrowe the f . . . 
oifth Ch .. m rom Calvm, who mentioned them at the end of h•s ltzstltutes 

e rzstzan Religion 
2 It was b)' · · 

h pu •shed anonymously ostensibly at Edmburgh, but really :it Basle, 
over t e pseudo ' . V · 

d nym of Stephanus Jumus Brutus. anous persons were sug-
g~~e ~s the real author, but most scholars came to the conclusion that he was 
Cit er anguet or.Duplessis-Mornay or perhaps both jointly. Walker's seven­
te~nth-c~ntury English translation of the Vindiciae was republished in 1924 
With a.n. m,tr?duction by H. J, Laski. See also E. Barker, 'A Huguenot Theory 
?f Pohnc~ • m C~urch, State, and Study (1931), and his articles on the Vindiciae 
m Cambndge Htstorical Journal (I9Jo). 
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had advanced similarly from religious oppression to political 
tyranny in general, which is the point raised in the third question 
of the Vindiciae. 1 The fourth question was evidently suggested 
by contemporary circumstances, with an eye to Queen Elizabeth 
and the Protestant princes in Germany. In formulating his answers 
to these questions the author makes use of two covenants or con­
tracts-the words foedus and pactum appear to be used indis­
criminately. The first is between God on the one hand and the 
king and the people jointly on the other, and is illustrated by the 
various covenants entered into with God on several occasions in 
Old Testament history. They are made to apply to his own time 
by the argument that 'although the form both of the Jewish church 
and the Jewish kingdom be changed, for that which was before 
enclosed .\vithin the narrow bounds of Judaea is now dilated 
throughout the whole world; notwithstanding the same things may 
be said of Christian kings, the Gospel having succeeded the Law, 
and Christian princes being in place of those of J e":ry'. The same 
covenants, therefore, still hold good, with the same conditions and 
the same punishments for breach of them.2 

The first covenant, with God, is clearly not a contract in the 
ordinary sense of either a social or a governmental contract, but 
it is made the basis for the legal argument that as king and people 
have a joint obligation to God (as correi promittendi), the people 
are bound to perform their share even if the king may neglect or 
violate his. A covenant of this type plays a relatively unimportant 
part in the general history of the contract theory, but it is of interest 
because it leads on in the Vindiciae to the second contract, and 
shows clearly what was pointed out above, and is evident again 
when the writer expounds his second contract, that for inspiration 
the Huguenots went back behind medieval political theory to the 
biblical source from which medieval contractarianism itself had 
largely been derived. 

In the second contract of the Vindiciae the current Huguenot 
conception of the reciprocity of rights and duties between king 
and people is equated with the covenant between J oash and the 
people that followed their covenant with God, and it so appears 
as a regular contract of government, from which is deduced the 

1 The method of proceeding by a series of questions may also have been taken 
from Deza, who arranged his pamphlet in a similar manner, though the actual 
questions do not exactly correspond. 

• Vindiciae (trans., ed. Laski), p. 75· 
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right of resistance to a tyrannical prince. J. W. Allen considered 
that though the author of the Vitzdiciae stated his theory of govern­
ment in contractarian terms, he was not really thinking in terms of 
a proper contract theory, for a contract implies 'a conscious and 
deliberate act of will'; he suggested that the author 'was thinking 
simply of a moral obligation. His pactum does not, like a contract, 
depend on a man's volition. It is something that exists necessarily 
and universally', from the nature of things and the will of God. 
He pointed out also that though the author speaks of two cove­
nants, he seems to be uncertain of their number, and sometimes 
implies that there were three; 1 the explanation, according to Allen, 
is that the reality of the covenants does not matter, and is not 
essential to the argument. The political covenant, again, may be 
expressed in words, but it may equally well be tacit, z and Allen 
concluded that these covenants, about which the author was so 
vague, are unimportant, and that he was merely stating, in a form 
corresponding to his scriptural analogues, what all the Huguenots 
~ad yroclaimed, the obligation of the prince to serve God, and his 
habllity to be resisted and even deposed if he refused to do so. 3 

The ~uthor of the Vindiciae, which he called 'a pretentious book', 4 

was su~ply 'gathering up the content of the earlier pamphlets and 
presentmg it in a logical order and with a great parade of precision. 
He h~d really little to add to what had been said already.' 5 

HIt IS true that passages can be found in the Vindiciae where the 
uguenot political doctrine is stated without any reference to an 

a~:ual covenant; we read, for instance, that 'there is ever and in 
a llaces a mutual and reciprocal obligation between the people 
a~ the prince: the one promises to be a good and wise prince, the 
~~ e~ to ~bey faithfully, provided he govern justly' .6 It is also true 
0/~tf this obligat~on arises from the nature of things and t?e ~ill 

f ki od, the promises signify mutual acceptance of the obhgatiOn 
~h ng and people, and do not, as in a thoroughgoing contract 

eory, themselves create and constitute the obligation; but the 

be~~~d~ae {trans., ed. Laski), p. 89, where there is a 'double covenant' 
tween G dod and the king, or between God and the king and people, and be-

2 cr. ~-dand the people, besides the cove~ant betw~en king and people cnly-. 
coven 1 1 ., p. 212: 'In the receiving and mauguratlon of a prince, there are 
and e ants and contracts passed between him and the people, which are tacit 

3 J ~~essed, nat~ral or civil.' . . 
319• · Allen, H1story of Political Thought 1n the S1xteenth Century, pp. 317, 

4 Ibid., p. 31J 5 Ib"d 
6 TT" d" • 1 •> P• J19• 

"In lciae (trans ed L k") ., . as 1 , p. 199· 
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Vindiciae gives such prominence to the covenants, and mentions 
them so frequently, 1 that one cannot help feeling that it is going 
too far to deny to them any real significance. At any rate, judging 
by the frequency with which it was quoted, there can be no doubt 
of the importance of the Vindiciae as a source of inspiration to 
later contractarian writers. Armstrong's verdict, in the article 
already quoted, z was nearer the truth: 'the function of the Vindi­
ciae is to sum up and put into philosophical shape the results of 
these smaller pamphlets. The theory of contract which is con­
stantly taken for granted in the latter is deliberately made the 
groundwork on which the Vindiciae rests.'J A few pages later, in 
fact, Allen admits that 'there is, if you will, in the Vindiciae, a 
"contract" between people and ruler: there is no suggestion of a 
social contract'. 4 

Social contract proper there is certainly none in the Vindiciae; 
nor is there anything really radical or revolutionary in its politics. 
Although kings may be resisted if they govern oppressively, the 
common people has no power to act; it is dismissed as 'that beast 
of many heads' which would 'run in a mutinous disorder', and 
measures of resistance may only be undertaken by the magistrates, 
or the duly constituted assembly of the Estates.s Allen justly points 
out that what is most original in the Vindiciae is 'its suggestion of 
a federal system based on recognition of the rights of natural com­
munities'.6 This conception was later developed by Althusius, but, 
as Allen says, it was not followed up by the author of the Vindiciae. 
It may well have a reference to the actual programme of the Hugue­
not communities in those regions of southern France which were 
mainly under their control during the 'Wars of Religion. 

The last of the political works of the Huguenots of this school 
was the Politices Clzristianae Libri Septem of the Calvinist minister· 
Lambert Daneau (Danaeus}, published at Geneva in 1596. This 
is of interest because, much more than' any of its predecessors, 
it attempts to construct a regular political theory. The origin of 
the state is traced, in Aristotelian fashion, by development from the 
family,' so that there is no social contract in Danaeus, but the 

1 e.g. besides the passages already cited, pp. 104, 109, 174-5, and others also. 
z Above, p. 52. J E.H.R. iv. 35· 
4 History of Political Thought i11 the Si:~:teenth Cmtury, p. 329. 
5 Vindiciae (trans., ed. Laski), p. 97· 
6 History of Political Thought i11 the Sixtemth Cmtury, p. 331. See Vi11diciae 

(trans., ed. Laski), p. I 16, where cities and provinces arc to superintend the 
keeping of the pacts by the ruler. 7 Bk. r, c. iii. 
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institution of royal power is treated as a deliberate act by the 
people, who had hitherto been living in a state of innocence. 1 This 
was pre-political, but not what later writers called a 'state of nature', 
wherein individuals were free from any control, for it was governed 
by what he calls domesticum imperium; but this was toto geuere ... 
diversum ... a Politico seu Civili imperio. The latter arose when 
kingdoms and states were formed by the union of different families 
or clans into a single society ( quum regna et respublicae ex divers is 
gentibus confientur in unam iuris societatem consensu coewztibus). 2 

This involved a definite contract of government. The people chose 
their kings and princes, and set them up to rule with an authority 
definitely limited by fixed conditions (regum ac principu;n (quos 
sibi eligebant et elegerzmt) constrictam et limitatam arctis legibus, a se 
mutuo consensu probatis auctoritatem esse semper ·voluerzmt).J Kings 
who _ha':e ruled too harshly, that is, in violation of the compacts 
(durzus, zd est praeter pacta conventa), have often been assassinated; 
for _when the agreements (conventiones) and laws of the kingdom, 
whtch the kings swore to observe, have been broken, their subjects 
have felt that they too were released from their promises; and all 
men have ever held that vengeance should be wrought, as though 
on public enemies of liberty, on princes who thus violate their 
sa~ed compacts and agreements. 

rom a later book we gather. that the contract of government 
ne~d not necessarily be an act by which a dynasty was set up once 
an for all, to continue as long as the terms of the contract were 
not broken ( · · d d" · · · cum nemzne quicquam e perpetua zgnztatzs successzone, 
aut de mao· t . . . .r. .,. . d ozs ratus auctoritate cuzpzam wzz 1 amz zae contmuan a 
pactus est). A people which created its rulers could retain the 
power of ch · · d · h · · 

ld angmg the constitutiOn, an m t at case. no InJury 
wou be d ' h · h" · one to any man. 4 Danaeus t eory m t IS respect IS 

more dadvanced than that of his predecessors, and it will be ob­
sderve that he seems, if not actually to encourage, at least to con-

one tyr · ·d annie! e. His contract of government is no longer merely a 
m~ans of expressing the reciprocity of rights and duties between 
r~ ehr and ruled, but has an actuality such as is usually associated 
Wit a so · 1 . 

Cia contract at the outset of soc1ety, and the whole 
ahpparhatus of theoretical individualism. It might, indeed, be argued 
t at t ere is · D b f · 

10 anaeus at least the em ryo o a soc1al contract 
1 'Ab hoc statu · · d d · d . . . . VIs omms et d-ragla aberat: or o vero, et mo esua, mo era-

twque amm1 Vlgebat sum , ( . ) 
2 rna I. IV, p. JI • 

p. 41. 3 p. 42. -1 • 
III. VI. 214. 
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proper, for the state is formed consensu, and the word societas, 
which is used to describe it, had individualist and contractual 
associations.• But I doubt if these points should be pressed, for the 
elements combining to form the state are not individuals, but 
gentes; and in other ways Danaeus' theory, though to some extent 
in this anticipating the ideas of Althusius, is incompletely de­
veloped. One may ask, for example, whence the populus derived 
the wide powers it exercises in the contract of government, unless 
it is supposed to possess them all along; but in the family stage 
men were already under an imperium domesticum, presumably 
developed from parental authority; in which case whose couseusus 
was it that led to the union of families to form a state? On such 
points as these Danaeus is vague, but his statement of the govern­
mental contract is clear and precise. 

If we now turn to the publications of the Catholic iVIouarclzo­
machi,z we shall find that on the whole their views were decidedly 
more advanced than those of the Huguenots. The earliest of them, 
it is true, Jean Boucher, a clerical teacher and champion of the 
Catholic League, whose book De Justa Heurici III Abdicatione 
appeared in Paris in 1589, does not make much advance on the 
Vindiciae: by the people he does not mean the multitude, that 
'beast of many heads',J but rather the assembly of nobles and 
senators, men of virtue and wisdom. Of actual contracts there is 
less in Boucher than in the Viudiciae; he alludes to the Joedus made 
with God on several occasions in the Old Testament, which in­
cluded king as well as people, and argues that in this covenant the 
people's part is greater than the king's, so that the people is bound 
to compel the king to observe the compact with God (populus ad 
cogendum regem ut pactum Dei servet est obligatus).4 But there is 
no specific political compact between king and people, whose 
relations are merely said to be ones of obligatio mutua, while the 
king is described as regni populique tutor publicus, and it is pointed 
out that a tutor who abuses his office is removed.s In the account 
of the origin of the state, however, there is much that is con­
tractual by implication. All men are stated to be free by nature, 6 

and it is shown that there may be a people without a king, for 
1 Cf. above, pp. 45 ff. . 
~ This word, familiarized for English readers by the essay in Figgis's From 

Gerson to Grotius, is derived from the Scotsman W. Barclay, who in r6oo 
published his De Regno et reg ali Potestate, adversus Buclzananum, Bmtum, Bouche­
rium et reliquos Monarclwmaclws. 

3 Bk. i, c. 9· 4 i, c. r8. s c. 19. 6 c. 12. 
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instance under the rule of priests or an aristocracy; but there 
cannot be a king without a people. 1 Y e~ nature impelled men to 
monarchy, since one God rules the umverse, and ~o the people 
agreed (multi in id consenserunt) that t~e pm~·er wh1ch had been 
immediately in their hands (penes eos wmzedzate) should, for the 
public convenience, be transferred to one man.z The appointment 
of kings by the people is s~pporte_d by examples fr~m the Old 
Testament,J and though it 1s adm1tted that some thmkers hold 
that when the monarch was established, the people deprived them­
selves of the whole of their authority,4 Boucher maintains that 
potestas and maiestas (i.e. sovereignty, the ultimate supreme author­
ity) is retained by the people. N? one,_ he declares, is ever born 
king, and no Christian kingdom 1s subject to rigid rules of here­
ditary succession, but the people retains the right of constituting 
and altering them.s 

Boucher's theory is incomplete, or inconsistent, at several points. 
It is not clear, for instance, how he would reconcile his general 
statement of the freedom of all men, and their agreement to 
transfer their power to the monarch, with his limitation of the 
populus to the nobles and senators, to whom alone, presumably, 
belong the rights over the king that are ascribed to the people. 
But we have in this agreement of free men to establish a monarchy, 
retaining certain rights against him, what amounts to a contract of 
subj~ction, which also has some of the features of a social contract; 
and Imperfectly developed though it is, this is really more signi­
ficant in Boucher than his repetition of the Old Testament cove­
n~nts that the Huguenot writers had used. These practically 
d1~appear henceforth from political theory, but the contractual 
ongms of the state play an increasingly important part in the later 
Monarchomachi, until they become a regular feature of anti­
monarchical thought s· . 

_I~teenth-century writers, however, had not yet 'reached the 
fosttton where it was asserted that the pre-political life was 'natural' 
or.;~n, and that the creation of the state was something wholly 
~rtl ctal: The next book of this school, for example, the Liber de 
-~usta Rezpublicae Christianae in reges impios et haereticos authoritate, 

Y Rossaeus,6 states plainly that man was destined by nature ad 
: De Abdicatione, c. 1 I. z c. 12. J c. 14. 

6 c. 1 ~· 5 cc. 17, 18. 

f SPar~s, 1 59o. Some have identified the author with Guillaume Rose, Bishop 
0 enhs, another partisan of the League and opponent of Henry IV, but it 
seems more likely that he was the English exile William Reynolds. 
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civil em societatem; only so could the arts and manufactures flourish, 
while the power of speech that man alone possesses marks him out 
for a social existence.' No social contract, therefore, was needed 
to make men combine; but the institution of political authority 
was a deliberate act. At first, we gather-for how long is not 
stated-men lived together in natural but non-political com­
munities; but they were subject to the risks of crime, and so the 
same common reason which previously induced them to combine 
now led them to create magistrates to rule over them (ut singuloe 
societates magistral us sibi quosdam crearent). ~ Different societies 
established different kinds of government, but monarchy arose 
just like other governments, and those who created kings could 
equally well have created consules or duces. Some peoples have sub­
ordinated their kings too much to popular fury, as the Scots did 
with their queen, while others put their kings too high above the 
people, and falsely declare that kings can never be punished or 
deposed by the people.J The truth is that there are limits to the 
power of Christian kings, and if kings become tyrants, or espouse 
the Protestant heresy, which is worse than the paganism of old, 
their subjects can rise against them.4 The justification for this, 
according to Rossaeus, is in the nature and purpose of monarchy, 
and the conditions on which it was established, and though there 
is no mention of any specific pact, his whole treatment of this 
subject is .manifestly on the lines of a contract of government. 

\Ve come now to the book which achieved a widespread infamy 
for its justification of tyrannicide, the De Rege et Regis lnstitutione 
of the Spanish Jesuit Juan Mariana.s This is noteworthy for us, 
not so much for its radical views on tyranny, as for its account of 
the origin of society. To begin with a picture of man's life in what 
is virtually a 'state of nature' has now become a regular practice 
of political theorists; in Mariana it is more elaborate, and also 
markedly more individualistic than before. At first, he tells us, 
men wandered alone (solivagi pererrabant) like beasts, without 
fixed homes, with no law and under no government.6 Apart from 
latrocinia and other dangers, what especially made society neces­
sary was the weakness and defencelessness of man's offspring, and 
their need of the protection and resources of their elders. And so 
men bound themselves together with others by a compact of 

1 C. i, § I. 

3 Ibid., §§ 3- 5. 
5 'roledo, 1599· 

2 Ibid., § 2. 
4 •. • • 

CC. 11-IV, IX. 

6 Dk. 1, c. i. 
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society (mutuo se cum aliis societatis foedere constringere), looking 
to some one man of outstanding justice ~nd honesty. Hence first 
arose cities, and the sovereignty of kings.' The result, while kings 
acted righteously, and performed their duty. of pr?tecting the 
people, was a great improvement on the sohtary hfe. Though 
Mariana lays it down that kings must exercise the power they have 
received from thei.r subjects singulari nzodestia, 2 they were expected 
at first, apparently, to rule equitably by their own discretion; laws 
were introduced later, when men became suspicious of the king, 
in order to secure equal treatment for all. 3 No king is solutus legibus, 
and if he becomes a tyrant he deserves no mercy; but there is no 
mention of any definitely contractual relationship between king 
and people. At the outset, however, we now have what is practically 
a social contract between individuals, as is implied in the conjunc­
tion of the words foedus and societas, whether or not we should 
read an avowedly contractual meaning into the use of the word 
societas by previous writers such as Boucher, Rossaeus, and 
Danaeus. It will be remembered that Rossaeus prefaced the state 

. by a contract of subjection which had some of the features of a 
social contract. In Mariana we have a social contract, but one 
which has some of the features of a contract of subjection; for 
when individuals combined, they chose out someone of whose up­
rightness and wisdom they all approved, arid conferred authority 
upon him. 4 Mariana does not discuss the question, which exercised 
later contractarians, how subsequent generations could be held to 
be bound by the rules of a society originally formed by the consent 
o~ free individuals; he seems to be content, having once launched 
h1s state by a social contract, to treat its later development on non­
contracta:ian lines. However that may be, it is clear that by the end 
of the Sixteenth century the writings of the Monarchomachi, 
Prot~stant and Catholic, had done much to popularize the con­
c7pt10? o~ a contract of government, and also some of the indi­
viduahs.t ld.eas of ~he origin of the state which naturally found 
expressiOn m a social contract even if they had not yet worked out 
the distinctions which later w~iters drew between these two kinds 
of contract, or all the implications of a contractarian theory of the 
state. 

Much the same theory of the state was current about this time 
in Presbyterian circles in Scotland. A well-known illustration of 

1 De Rege et Regis l11stitutione Bk. 1, c. i. 
3 .• ' c. 11. 

2 cc. v, ix. 
" Ibid. 



COr\TRACT OF GOVERJ:'\1\IENT 

this is in the dialogue De Jure Regni apud Scotos, 1 written to justify 
the deposition of Mary Queen of Scots, by George Buchanan, the 
historian, and tutor of James VI. PrimitiYe men are here shown 
as living a solitary, lawless life, Yery much like that later described 
by Mariana.~ But this condition is not called a state of nature: 
their own desires, as well as commoditas aliqua utilitasque commrmis, 
led them to co~e together, and a life in common is said to be more 
in accordance with nature (naturae magis consenta11eum) than this 
wandering and solitary existence. Something more than mere 
uti lit as was the cause of their union; rather it was quaedam ~zaturae 
vis, so that we may regard God himself as the author of human 
society.J 

We can hardly say, therefore, that there is a definite social con­
tract in Buchanan; but in making society originate in the deliberate 
action of individuals who had hitherto lived solitary lives, he 
adopts a position which is well on the way towards it. Furthermore, 
the formation of society immediately involves the establishment 
and maintenance of a government, and this Buchanan treats as 
definitely contractual. The people choose out an individual of 
outstanding merit, and make him king, but on condition that' he 
shall obey the leges ci·viles.4 His function is to protect his subjects, 
and a man who seizes power by force or fraud, instead of receiving 
it at the hands of the people, is a tyrant. Kings born after the first 
inauguration of the monarchy owe their position to the laws and 
votes of the people just as much as those who were elected at the 
beginning: in fact, the law does not derive its force from the king, 
but the king gets his from the law.s It is observance of the law 
which distinguishes a king from a tyrant, for the law directs and 
moderates the king's desires and actions.6 

· Buchanan here seems to be thinking in terms of a kind of funda-. 
mental law, but he proceeds to treat it as the embodiment of a 
definite contract of government between king and people, breach 

1 Edinburgh, I 579. 
2 p. 8. 3 pp. 8-g. 
4 Buchanan seems to regard the people as already forming n political society 

before the king was elected, for he writes (p .. Is): 'In rege nutem creando hoc 
opinor veteres fuisse secutos, ut si quis inter cives (my italics) esset singulari 
praestantia, reliquosque omnes aequitate et prudentin nntecellere videretur ..• 
regnum ad eum ultro deferebant.' 

5 p. 8s. We have here an anticipation of the dispute about the relnth·e posi­
tions of lex and re."l: which agitated the parliamentary lawyers when James I 
became king of England. 

6 p. 86. 
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of which on the king's part involves th~ loss of his rig~ts. 1 • An ~xact 
application of his theory may be seen m the account m h1s Hzstory 
of Scotland of Morton's speech to the Parliament at Stirling in 

1578. 

The Scottish nation [we read], originally a free people, created them­
selves kings upon this condition:-That the government, being in­
trusted to them by the suffrages'of the people, if the state of the country 
required it, could be taken from them by the same suffrages; of which 
law, many vestiges remain even in our own day; ... besides, the cere­
monies used at the inauguration of our kings, have an express reference 
to this law; from all which, it is evident that government is nothing 
more than a mutual compact between the people and their kings. z 

This passage is foltowed by some historical examples, including 
the remark, Pro me si mereor in me, which was said to have been 
used by the Emperor Trajan when he delivered the sword of 
justice to the prefect of the city. 3 This 'grim version of the theory 
of contract', as Ritchie calls it, 4 was stamped, \Vith a drawn dagger, 
on the reverse of the coins minted at the coronation of James VI. s 

A similar application of t~e theory of the contract of government 
to reality may be seen in the Act of Abjuration, or declaration of 
independence, issued by the deputies of the United Provinces on 
26 July 1581. The preamble states: 

All mankind know that a prince is appointed by God to cherish his 
su?jects, even as a shepherd to guard his sheep. 'When, therefore, the 
pnnce does not fulfil his duty as protector; when he oppresses his sub­
Jects, destroys their ancient liberties, and treats them as slaves, he is to 
be considered not a prince, but a tyrant. As such, the estates of the land 
may lawfully and reasonably depose him and elect another in his room. 

1 De Jure Regni, p. 96. The dialogue runs as follows: 
BUCHANAN: Mutua igitur regi cum civibus est pactio. 
MAITLAND: Ita videtur. 
B.: Qui prior a conventis recedit, contraque quam pactus est, facit, nonne is 

pacta et conventa solvit? 
M.: Solvit. 

B.; ~oluto igitur vinculo, quod regem cum populo continebat, quicquid 

M JUns e:< pactione ad eum, qui pacta solvit, pertinebat, id, rear, amittitur. 
·: Am1tt1tur. 

bkz G. Buchanan, History of Scotland (trans. J. Aikman, Glasgow, 1827), 
. xx, § 37· . 
3 I~id.,. § 38. 4 D. G. Ritchie, Darwi11 and Hegel, p. 204. 
5 R1tch1e points out that in Milton's Tent~re of Ki11gs and Magistrates (in 

Prose fVorks, ed. Bohn, 1848, vol. ii, pp. 26-27), where this whole passage from 
Buchanan's History is quoted, the motto is made even grimmer by the omission 
of the words pro me. 
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Similar views appear in the instructions given by the states to 
their envoys who were charged to justify the Abjuration before 
the Imperial Diet held at Augsburg twelve months later. 

The delegates of the States [as Motley says] [were instructed] to place 
the King's tenure upon contract-not an implied one, but a contract 
as literal as the lease of a farm. The house of Austria, they were to 
maintain, had come into the possession of the seventeen Netherlands 
upon certain express conditions and with the understanding that its 
possession was to cease with the first condition broken. It was a question 
of law and fact, not of royal or popular right. They were to take the 
ground, not only that the contract had been violated, but that the 
foundation of perpetual justice upon which it rested, had likewise been 
undermined. . . . 'The contracts which the King has broken arc no 
pedantic fantasies', said the estates, 'but laws planted by nature in 
the universal heart of mankind, and expressly acquiesced in by prince 
and people.' 1 

As might be expected in a man brought up in this atmosphere, 
and with Buchanan for his tutor, th_e idea of the compact between 
king and people was familiar to James VI, but, as we should also 
expect, he argues strongly against it. In his Tre'lv Law of Free 
Monm·clzies (1598), after dealing with a number of reasons by 
which men sought to limit the powers of kings, he comes to 'the 
last obiection', which 'is grounded upon the mutual paction and 
adstipulation (as they call it) betwixt the King and his people, at 
the time of his coronation: For there, say they, there is a mutuall 
paction, and contract bound up, and sworne betwixt the king and 
the people', of which the consequences were that if the king broke 
his side of the bargain, the people were freed from theirs. James 
VI flatly denies that any such contract was made then, 'especially 
containing such a clause irritant as they all edge', though he admits 
that at his coronation the king freely promises to his people 'to 
discharge honorably and trewly the office given him by God over 
them'. Even if there were a contract, he continues, 'no man that 
hath but the smallest entrance into the civill law' will doubt that 
one of the parties to a contract is not freed from it because he thinks 
the other party has broken it, 'except that first a lawful trial and 
cognition be had of the ordinary Judge of the breakers thereof: 
or else every man may be both party and Judge in his own cause'. 

1 J. L. Motley, The Rise of the Dutch Republic, part VI, c. iv. Cf. also the use 
of contractual phraseology in the Apologie of \Villiam of Orange, quoted in 
Carlyle, Hist. Med. Po7. Theory in the West, vi (1936), pp. 384-5· 

asr.-2 F 
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This consideration, which is undoubtedly a sound criticism of the 
practical operation of the contract theory, leads him to conclude 
that between king and people God is the only judge. It certainly 
does not lie with the 'headlesse multitude, when they please to 
weary of subjection, to cast off the yoke of government that God 
hath l~id on them, and to judge and punish him whom by they 
should be judged and punished'.1 

1 In Works, ed. C. H. Mcilwain (Harvard Pol. Classics, Cambridge, Mass., 
1918), p. 68. King James alluded to the compact again in his speech to Parlia­
ment on 21 March 1610 (ibid., p. 309), and there, it may be noted, he seems to 
~a."e been more prepared to admit the validity of the idea, though once more 
It 1s God only who can punish a king. 



VI 

THE DEVELOPl\IENT OF THE 

SOCIAL CONTRACT 

W 11 r L E active politicians and controversialists were thus 
popularizing contractual theories of government, a suc­
cession of more academic thinkers, mainly of clerical or 

legal training, were engaged in developing and transmitting to 
posterity the traditional corpus of political theory which they 
inherited from the Middle Ages. In the later seventeenth and 
eighteenth centuries these studies were carried on mainly in 
German and Dutch universities by the writers commonly known 
as the school of Natural Law (Naturrecht), but in the sixteenth 
and early seventeenth centuries political science owed much to the 
revived Scholasticism of a remarkable group of Spanish theo­
logians. We saw at the end of the fourth chapter how, before the 
middle of the sixteenth century, Marius Salamonius had already 
published a theory of the state containing all the essential elements 
of the social contract. The Spanish writers hardly went as far as 
Salamonius in the construction of an explicitly contractarian 
theory, yet the same ultimate presuppositions may be found in 
them. A good example of this is in the work of the Dominican 
Franciscus Victoria, 'vho died in 1546, and of whose Relectiones 
Theologicae several editions were published at various cities in the 
second half of the century. 

The state and civil power, he held, are just and legitimate, and 
have divine authority. Social life is natural and necessary for man, 
because of his weakness and defencelessness, and on account of his 
power of speech, which is the index of a faculty of reason, 1 while 
life in society involves the necessity of government. But before 
men came together they were all equal,z and there was no reason 
why any one of them should exercise authority over the rest, so 
that the community must have governed itself.J It was incon-

' Victoria, Relectiones, iii, §§ 1, 4, S· Some of these views, ultimately derived 
and, in fact, quoted by Victoria from Aristotle, reappeared, as we have seen, in 
Rossaeus and 1\'Iariana. 

2 This is in effect a 'state of nature', though it is not so called, for Victoria 
rega"rds civil society as 'natural': yet he speaks of men being equal by virtue of 
the 'law of nature'. J Relectiones, iii, § 7· 
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venient in practice, however, for government to be in the hands 
of the multitude, and so it was necessary to choose some person 
or persons to whom the exercise of government should be trans­
ferred.1 This arrangement is not described in so many words as 
a contract of submission, and is analogous rather to the Roman 
and medieval/ex regia, from which, no doubt, it was derived; but 
it is combined in Victoria with ·the assumptions that frequently 
led to a contract theory. Even monarchy, which he regards as the 
usual form of government, is held to derive its power from the 
people; and that power, although men are said to be naturally 
political and to have come together into society naturally, is 
stated to arise, not from the nature of society itself, but from 
the previously existing 'natural' rights of individuals. Here again, 
though there is no explicit social contract, society is a product 
of the association of previously isolated and equal individuals, 
and it was only a short step from this to a definitely contractarian 
position. 

There is an evident inconsistency, though Victoria's theory does 
not raise it in an acute form, between this theoretical individualism 
and the Aristotelian tradition that man is naturally political. 
!horoughgoing contractarians avoided this difficulty by abandon­
mg the organic view of society altogether, and explaining the state 
on completely individualist lines, but some Spanish theologians 
mad~ an interesting attempt to effect a reconciliation. Thus the 
Jesmt Luis Moliriaz follows Victoria's account of the origin of 
the state, but reads into it a new interpretation. l-Ie tells us in effect 
that society is natural, and the first societas was that of man and 
w?man, leading to the family, and the potestas of husband over 
Wlfe, and parents over children, and master over servants. But 
man is impelled by nature to a yet larger society, in which there 
car: be division of labour and the production of necessaries; and 
bemg naturally prone to sin, so that a government is necessary, 
men must unite not in villages only, but in a complete and perfect 
state.J Monarchy, therefore, was instituted; but Molina points 
?ut that the authority of the state cannot have had its origin simply 
111 the powe_rs of individuals, for if so how could the state have the 
power of hfe and death over its citizens, which no individual 

1 Relcctiones iii § 8 
• 2 De J_ustitia' et !Jure .(Mainz, 1614). Molina died in I 601, and his first volume, 

With wh~ch we are concerned, received its approbatio in I 592. 
3 Mohna, De J. et J., Tract. 11 , Disp. x~ii, § 8. 
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rightly possesses? Some later writers would have concluded that 
the state docs not rightly possess this power at all, but the solution 
Molina offers is that the power of the state is divine; yet men 
came together of their own free will to form the state, and although 
they did not create the power of the state themselves, this volun­
tary union of them is a necessary condition without which it could 
not materialize.! 

Sir Ernest Barker illustrates this theory of the theologians by the 
analogy of marriage. 'The agreement of husband and wife', he 
writes, 'is necessary to the existence of marriage. But it does not 
explain, or create, the institution of marriage. The institution is 
an inherent part of the divine scheme; and the agreement of the 
parties is simply an agreement to fit themselves into that scheme, 
which exists per se apart from their agreemcnt.'z One might add 
that this analogy throws light on the defects, and the half-truth, 
of the social contract theory. Marriage has some of the features of 
a private contract between individuals, but it is something more 
than a mere contract that can be dissolved by the will of the parties; 
so also the state, while it contains clements of consent by the 
citizens, which are analogous to contract, is something more than 
a mere product of contractual agreements. Further,just as historical 
criticism would altogether reject the contractarian account of 
political authority, and explain it rather in terms of tradition and 
prescription, following acquiescence in the successful exercise of 
power, so also, whatever views we hold about the place of marriage 
in modern society, its history is something quite different. At the 
same time, this docs not prevent those who wish to do so from 
arguing that the divine scheme (whether in politics or matrimony) 
is fulfilled by an historical process. 

A theory of the state somewhat similar to Molina's was advanced 
by the great Jesuit philosopher Francisco Suarez. He begins his 
account of the origin of government by the statement that it 
naturally belongs to no single man, but to the aggregate of men 
(lzominum collectio) ;J and he proceeds to say, more individualistically 

1 Ibid., § 9· 'Longe diversa', he continues, is the 'potestas, quae ex natura 
rei consurgit in Republica, a collectione particularium potestatum singulorum.' 

z Note in Gierke, Nat. Lmu (tr. Barker), ii. 2-J.I-2. This comparison of 
political obligation with the marriage-tic had already been made (God himself 
being described ns 'the principal author of the contract') in Beza's treatise Du 
Droit des Magistrats sur leurs Sujets in i\t!Cmoires de l'Estat de France sorls 
Clrar/es IX (1576), ii. 775· 

J F. Suarez, Tractatus de Legibus ac Dco Legislatore (16II; Antwerp, r614), 
111, c. ii, § 3· Cf. c. iv, § 2: 'Haec potestas ex natura rei est immediate in com-
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than Molina, that the whole community, which is formed by a 
union of individuals, derives its authority from the free consent 
of individuals (a singulis hominibus per proprium eorum consenswn 
derivari hanc potestatem in totam communitatem ex eis coactam): it 
was thus that both the community and its power originally came 
into existence.t Suarez appears to be identifying himself with the 
contractarian standpoint; but he makes an important distinction. 
The hominum multitudo can be regarded in two ways, first as a mere 
aggregatum quoddam, but secondly in that men unite together by 
common consent into a single political body in one bond of society 
(quatenus speciali voluntate seu communi consensu in mzwn corpus 
politicum congregantur uno societatis vinculo), and in order to assist 
one another to one political end; in this way they form a single 
mystical body, which can be called a moral unity (quo modo efficizmt 
unum corpus mysticum, quod mora/iter dici potest per se unum).z 

Gierke dismissed this theory as 'a mere jeu d' esprit', and com­
plained that Suarez, like the whole individualist school, could not 
really transcend the conception of the state as only an aggregate, 
and never achieved any real sense of its corporate character.l But 
here, as with Molina's theory, Gierke hardly did justice to Suarez. 

The consenting parties [Sir Ernest Barker pointed out] who are 
necess~ry ~o the existence of a political society (just as they are necessary 
to t~e l~Stttution of marriage) may be, as such, only an aggregate. But 
th~ m~tz!ution which emerges from their act of agreement as a number 
of IndiVIduals is a part of the divine scheme. The distinction is funda­
mental; and if we accept it the State is really a corpus. 4 

It remains true, nevertheless, that Suarez makes more definite 
~se of _cont~actarian terminology than Molina had done, not only 
m t~e tmphed social contract at the origin of the state, but also in 
deah_ng with the relationship between the people and the king. 
Mo~ma had agreed with Victoria that the people could not con­
vemently retain political authority in their own hands, but must set 
up a government, whether a monarchy, an aristocracy, or a demo-

munitate, ergo ut · · · · · 1" erson t · . . 1uste mcipmt esse m a 1qua P a anquam m supremo 
prmc1pe neces · · "II "b ' 

1 D ' . se est, ut ex consensu commumtatls 1 a tn uatur. 
e L_egr~us,_ III. iii, § 1: 'Nam idem est principium talis potestatis et ipsius 

commumtat1s,_ m qua residet: sed ipsa communitas coalescit media conscnsu 
et vol':lntate smgulorum; ergo ab eisdem etiam voluntatibus manat potestas.' 
Cf. c. IV, § 2. 

: c. _ii, § 4· Cf. the theory of Pufendorf, below, p. 122, and note S· 
GI_erk~, Nat. Law (tr. Barker), i. 46. 

4 Ib1d. 11. 243, note. 
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cracy; 1 and that they could confer limited powers on the govern­
ment, so that if it exceeded those limits, it could be resisted as 
tyrannical: but this arrangement is not described as an actual 
contract between government and people.:: In Suarez, on the other 
hand, there is a definite contract of government. Royal power, he 
declares in one place, varies in degree (maior 'i.:el minor existit), 
according to the terms of the pact or agreement made between the 
king and his kingdom (iuxta pactum, •vel com:entionem factam inter 
regmmz et reg em); 3 this pact, he points out, is binding on the people 
as well as on the king, and they cannot refuse him obedience 
(unless he degenerates into a tyrant, in which case they may wage 
a just war against him), just as a private individual who had sold 
himself into slavery would be bound to keep his contract by 
serving his lord ... In a later chapter, indeed,5 he writes of ·z:eluti 
conventio quaedam inter commzmitatem et pri1zcipem, saying that the 
power exercised by the king is not to exceed the modum donationis 
vel conventionis; and he may perhaps be conscious of the unreality 
of this veluti conventio, for he alludes to the possibility of its not 
being available in writing, and in that case, he remarks, the limits 
of royal power must be decided by custom. Suarez, however, is 
steeped in the contractarian attitude to politics; it appears again, 
for instance, with some justification, in an interesting passage 
where he anticipates the later evolution of international law. Here 
he comments on the desirability of justice, peace, and mutual 
assistance between states, and remarks that they should agree, 
quasi communi foedere et consensione, to observe certain common 
laws. These, he continues, are what are called the laws of nations, 
and arise more from tradition than from formal promulgation.6 

This may be the best point at which to discuss the political 
theory of Richard Hooker, in whose famous work, The Laws of 
Ecclesiastical Polity,? with its judicious combination of views de-

1 The h1tter is not a go,·ernment of the whole body of the people by itself, but 
arises 'cum potestns plurimorum, qui regimini deputnntur, a tota Republica ..• 
instituatur et concedatur' (Molina, n, Disp. xxiii, § 12). 

2 Ibid., §§ 6-n. 
3 Suarez, 111. iv, § S· 4 Ibid.,§ 6. 
5 c. ix, § 4· We may compare with this the theory of the Spanish jurist 

D. Covarruvias (ob. 1577), Practicae Questio11es, in Opera (various editions), 
vol. i, c. 1: man is naturally a 'civile animal', but 'civilis societatis et reipublicae 
rector ab alio quam ab ipsnmet republica constitui non potest iuste et absque 
tyrannide .... Reges vero et principes ab origine mundi populorum suffragiis 
creabantur'. 

4 Suarez, 111. ii, § 6. 7 The first five books were published in 159+· 
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rived from various sources, classical, medieval, and contemporary, 
the state of political thought at the end of the sixteenth century is 
significantly revealed. Hooker's work is interesting also, apart from 
the inspiration that Locke in particular drew from it, in that he 
was one of the first Englishmen to use contractarian phraseology, 
and the vehicle by whom much continental political theory reached 
this country. 

He states at the outset that 'we are not by ourselves sufficient to 
furnish ourselves with a competent store of things needful for such 
a life as our nature doth desire, a life fit for the dignity of man'. 
Society, therefore, is natural; yet societies do not occur spontane­
ously in nature, but must be formed by men deliberately 'seeking 
communion and fellowship with others', and 'uniting themselves 
· · · in politic Societies'. Life in society involves government and 
laws, and these, too, are the product of agreement. The origin of 
the state, therefore, is twofold, both natural and artificial: 'Two 
foundations there are which bear up public societies; the one, a 
natural inclination, whereby all men desire sociable life and 
fellow.ship; the other, an order expressly or secretly agreed upon 
touchmg the manner of their union in living together.' 1 

'Men always knew', he continues, 'that strifes and troubles 
would be endless, except they gave their common consent all to be 
ordere~ by some whom they should agree upon'; and the reason 
why thts consent was necessary was that without it 'there was no 
reason that one man should take upon him to be lord or judge 
ov~r ,ano.th~r' .z Political life, then, in Hooker's view (as in Vic­
tona ~), ts m accordance with nature, yet it needs a deliberate act 
of ~mon by individuals, and an agreement on the terms of their 
umon, which amounts in principle to a social contract, to bring 
the state into existence. The establishment of government is also 
the resu~t of deliberate agreement and action by individuals, and 
a~ fir~t st?ht this does not appear to be distinguished from the act 
0 umon ttself; for the social contract is said to produce 'that which 
~e call t~e Law of a Commonweal the very soul of a politic body' ·3 

n ~e~~mg farther, however we frnd that Hooker considered the 
posstbthty of a social existen~e without the establishment of actual 
go.vernment. But (as in Locke's state of nature) disputes would 
anse under these conditions, in the absence of any one to compose 

1 Hooker E 1 f A "d· b • cc es. Pol. I. x, § I. Cf. the theory o egt ms Colonna, a ovc, 
p. 42· 

2 Ibid., § 4; cf. Victoria, above, p. 67. 3 Ibid., § r. 
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them, and so a second agreement was necessary for the erection of 
a government. 

To take away all such mutual grievances, ignorances, and wrongs [as 
he puts it] there was no way but only by growing unto composition and 
agreement amongst themselves, by ordaining some kind of government 
public, and by yielding themseh·es subject thereunto; that unto whom 
they granted authority to rule and govern, by them the peace, tran­
quility and happy state of the rest might be procured. 1 

So that in a word [he continues], all public regiment of what kind 
soever seerncth evidently to ha,·e risen from deliberate advice, consulta­
tion and composition between men, judging it com·enient and behove­
ful; there being no impossibility in nature considered by itself, but that 
men might ha,·e lived without any public regiment. Howbeit, the 
corruption of our nature being presupposed, we may not deny but that 
the Law of Nature doth now require of necessity some kind of regiment,: 
so that to bring things unto the first course they were in, and utterly to 
take away all kind of public government in the world, were apparently 
to overturn the whole world.3 

In a later part of his book, it should be observed, Hooker drops 
the assumption that the contractual origins and limitations of 
government are universal. 'In power of dominion', we read, 'all 
kings have not an equal latitude. Kings by conquest make their 
own charter: so that how large their power, either civil or spiritual, 
is, we cannot with any certainty define, further than only to set 
them in general the law of God and nature for bounds.' There 
may, in fact, be kings by divine right-'by God's special appoint­
ment'-and these will have 'that largeness of power which he doth 
assign or permit with approbation'. Only some, not all kings, 
'were first instituted by agreement and composition made with 
them over whom they reign'; their powers, indeed, are limited by 
'the articles of compact between them', but the historical actuality 
of this compact now appears to be somewhat dubious. The terms 
of the compact made 'at the first beginning ... for the most part 
arc either clean worn out of knowledge, or else known unto very 
few', so that the determining factor will be, in effect, no definite 
compact at all, but the actual constitution of the country-'what­
soever hath been after in free and voluntary manner condescended 
unto, whether by express consent, whereof positive laws are 
witnesses, or else by silent allowance famously notified through 

I Ibid., § 4· 2 The Augustinian tradition again. 
3 Ibid., ad fin. 
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custom reaching beyond the memory of man'. Hooker's thought 
is here more in accord with the medieval conception of the con­
tractual basis of all constitutional authority, and it contributed in 
course of time to the common Whig assumption that the constitu­
tion of England embodied an 'original contract' .1 

Professor d'Entreves has warned us, however, against reading 
into Hooker the individualism in support of which Locke and 
others quoted him in the late seventeenth century.z While some of 
his sentences, especially if they are taken out of their context, 
appear to be susceptible of an individualist interpretation, Hooker's 
outlook was essentially medieval and scholastic. He speaks of 
'composition and agreement', but not of men making it but 
'growing unto' it, and when he considers the question of the obli­
gation of later generations to observe the laws which had been 
agreed upon by their fathers, but to which they personally had 
never given their consent, it is clear that his attitude was far from 
individualist. This problem, when perceived, was always a stum­
bling-block to a contractarian theory of the state. Hooker simply 
refers to the immortality of corporations. 

To be commanded we do consent [he writes] when that society 
whereof we are part hath at any time before consented .... Wherefore 
as any man's deed past is good as long as himself continueth; so the act 
of~ public society of men done five hundred years sithence standeth as 
~hetrs who presently are of the same societies, because corporations are 
tmmortal; we were then alive in our predecessors, and they in their 
successors do live still. J 

He does not tackle the problem Molina and Suarez were at pains 
to solve-how the mere association of individuals at the beginning 
could create a genuine corporate body with an eternal power to 
coerce. persons who did not freely join it, but had simply been 
born Into it. He combines the notion of the perpetuity of the 
corpor~tion with the concept of agency or representation, which 
~a~e~ 1t unnecessary for all laws to receive the approval of every 
tndlVldual; yet this still further weakens the principle of consent. 
Representation was an obviously convenient device which already 
had a long parliamentary history behind it, but at bottom it rested 

1 Eccles. Pol. Vlll. ii, § 1 I. 
2 A. P. d'Entreves, j\lfedieval Contributions to Political Thought (Oxford, 

1939), p. lJO. 

3 E_ccl~s. Pol. I. x. 8. Locke quoted the sentences before and after this passage, 
but s1gmficantly omitted this passage itself. 
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on a legal fiction. A kindred problem which exercised theoretical 
contractarians was that of majority-decision: how the will of the 
majority, which commonly prevails in a corporation as the will of 
the whole, can bind a dissentient minority in a society supposed 
to rest on individual consent. Hooker simply ignores this, and it 
seems clear that he did not envisage consent in terms of indi­
viduals. 

It is now time to consider the political theory of Johannes 
Althusius (Althaus), 1 to whom Gierke ascribed a position of epoch­
making importance in the history of political thought, and of tht: 
social contract in particular. Many writers before him had argued 
in terms of contractarian ideas, but he first, according to· Gierke, 
created a real theory of the social contract, in that he took the 
principle of contract, tacit or expressed, as the fundamental juri­
dical basis, not only of the state, but of every kind of human 
association (consociatio). Althusius divides associations into five 
classes, each in turn wider than the previous one-the family, the 
fellowship (Genossensclzaft), the local community (Gemeinde), the 
province, and finally the state. Each is formed by the contractual 
union of smaller associations, so that in the wider associations the 
contracting parties are not individuals but associations themselves. 
The state itself, created by the union of provinces or local com­
munities, is a federal rather than a unitary organization, for the 
provinces surrender only such part of their rights as is necessary 
for the purposes of the higher community, and they retain a right 
to secede from one state and join in combination with another. 2 In 
this the plea of the Vindiciae contra Tyramzos that provinces and 
citie~ should superintend the pacts with the ruler and with God, 
should resist the ruler who broke the contract, and in the last 
resort renounce their allegiance, was taken up by Althusius and 
brought into logical unity with a complete political system. 

Gierke's interpretation of Althusius has been challenged by 
Professor Friedrich.J Gierke declared that Althusius placed every 
form of human association in the category societas, and made the 

·1 His Politica Methodice Digesta, first published at Herborn in I60J, was 
rc-lssucd with some modifications at Groningcn in 161o, and again at Hcrborn 
in 1614. The third edition has been reprinted with an introduction by Professor 
C. J. Friedrich (Harvard Univ. Press, 1932). Althusius was Professor of Law 
at Hcrborn, and later became Syndic of the town of Emden. 

2 Sec Gierke, :Jolunmes Altllllsius, esp. pp. 21, 48, 99-100, 244; also his Nat. 
Law (tr. Darker), i. 70-76. 

3 In the Introduction to his edition of the Politica Jl.1etliodice Digesta. 
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contractus societatis the fundamental explanation of all, but Dr. 
Friedrich flatly contradicts this. 

Althusius does not [he writes] 1 attribute systematic importance to 
the word societas, probably because of its individualist connotations .... 
How Gierke can say [he adds) 2 that Althusius. uses the category 
societas constantly, even for the State, I cannot explain. Similarly the 
expression contractus societatis to which he attaches so much importance, 
is hardly, if ever, found in Althusius' treatise .... It is necessary [he 
continues] to interpret Althusius entirely anew in this respect. Gierke 
took the position that Althusius treated all public offices in terms of 
private rights and obligations, that he dissolved the State into a network 
of contractual obligations. It would be equally possible and perhaps 
even more convincing to show from the text that Althusius interpreted 
all private functions in terms of a hierarchy of groups, more or less 
public in nature. But the truth is that the difference between public 
and private functions tends to disappear, just as in modern socialism, 
if all groups, including the State, are looked upon as natural phenomena 
to be explained sociologically and not legally. For Althusius the dis­
tinction between the State and society which he comprehends in the 
higher concept of a community or natural co-operative group (con­
sociatio symbiotica) is inconceivable. 3 

According to Gierke, Althusius ultimately rested all public right 
on private right, but his system, though erected on this basis, was 
one in which the various associations stood as 'necessary and 
organic articulations between the individual and the State' ;4 and 
in this respect Althusius' system resembles medieval political 
thought, except that the latter started from the unity of the whole, 
whereas Althusius stands all the time on natural-law individualism. 5 

Dr. Friedrich, however, argues that what Althusius is really ex­
!'ounding is the theory of a corporative state.6 He also considers 
tt unfortunate 'to characterize the relation of the less inclusive 
groups or symbiotic consociations to the more inclusive con­
sociations as "federalism", as has been customary since Gierke .... 
F_ed~ralism is only a particular form of the general type of a sym­
btotlc group' of which 'Althusius never wearies of emphasizing 
the unitary, collectivistic nature'. 7 'What Althusius is aiming at 
would be much better characterized by what the English call local 
government and what m modern technical parlance is called 
decentralization. •s 

1 P· _Ixxxiv. 2 Ibid., note 6. 3 p. lx.xxv. 
4 GJerke, Johannes Althusius, p. 244. 5 Gierke, Nat. Law (tr. Barker), i. 71. 
6 p. lx.xxvi. ' p. lxxxvii. 8 p. lxxxvii, note 2. 
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There arc a number of points to be considered here, but what 
concerns us most is the contract which, according to Gierke, 
Althusius makes the explanation of all associations, but whose 
importance Dr. Friedrich dcnies. 1 Dr. Friedrich admits that 'the 
Politica speaks in its second sentence of a pact by which the 
symbiotics put themselves under obligation to one another' (con­
sociatio, qua pacto expresso, 'i:el tacito, symbiotici inter se in'Z-·icem ad 
commrmicationem mutuam eorum, quae ad dtae socialis usum et 
consortium swzt utilia et necessaria, se obliga11t). Dr. Friedrich 
argues, however, that 'a consideration of this sentence in the light 
of the entire work will show that this pact is not a contract and that 
its position within the system is a distinctly minor one'. He also 
attaches considerable importance to the fact that Althusius altered 
this sentence from the form in which it had appeared in the original 
edition, when the consociatio was formed pacto, ta11quam ·vinculo 
arctissimo. The pact, then, which had been 'a very strong bond', 
has become something either explicit or tacit; in fact, it is not 
really a contract; it 'need not be a single act or decision at all. It 
may be a series of decisions, even in the form of tacit consent'.2 

'The pact is no more a contract for Althusius than the adoption 
of a modern constitution is a contract for us.'J 

I think Dr. Friedrich has gone too far in his attempt to discredit 
Gierke's interpretation. It may be quite true that Althusius does 
not use th~ words contractus and societas, but what Gierke meant 
to convey by these words, as must be evident after reading his 
work, in which societas and co11tractus are treated as correlative 
and complementary technical terms, was the juridical category 
(that of the free union of individual elements) which Althusius 
applied to every association. Even making the maximum allowance 

1 Dr. Friedrich points out (p. lxxx,·ii, note 6) that the word cotztractus is 
used by Althusius only for the governmental contract between the symbiotic 
group and its executive ministers, and that it is only in this sense that it appears 
in the index to the book; it is not used for the social contract by which the group 
is constituted. The governmental contract in Althusius will be discussed below. 

• p. lxxxviii. He cites Alth. ix, § 7, where cities and provinces unite to form 
a· re![mmz: ·,·inculum huius corporis et consociationis est consensus et inter 
membra Reipublicae fides data et accepta ultra citroque, hoc est, promissio 
tacita vel exprcssa de communicandis rebus et operis mutuis, &c.' 

J This comparison of Dr. Friedrich's is not a very happy one, for actually 
Althusius refers to a constitution as a pact: sec c. xix, § 49: 'Est autcm haec 
fundamentalis lex nihil aliud quam pacta quaedam, sub qui bus plures civitates et 
pro\'inciae coicrunt et consenserunt in unam eandcmque Rcmpublicam haben­
dam et defendendam communi opera, consilio et auxilio. A quibus conditioni­
bus et pactis HUando communi consensu receditur, Res publica esse desinit.' 
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for the difference between the first and the later editions of the 
Politico Althusius' second sentence unmistakably says that in 
every c~nsociatio the constituent members bind themselves to­
gether by a pact. In this sentence at the outset of the book, which 
is a completely logical structure throughout, Althusius is defining 
his terms, and it seems to me that Gierke was undoubtedly right 
in his view that Althusius, in defining the consociatio in terms of a 
pact, meant to imply that every consociatio, of every type, was 
always contractual. As regards the occurrence of the actual words 
in the text, Dr. Friedrich is no doubt right as far as contractus is 
concerned, but if we try pactum instead (a word much more regu­
larly and commonly used by all writers on the social contract), we 
shall find it frequently recurring in Althusius. 1 It is worth noting, 
too, that Althusius, who freely cites authorities for his statements, 
quotes among others the various Old Testament passages that 
seem to vindicate a contractual basis of government. Dr. Fried­
rich's attempt to explain this away does not strike one as very con­
vincing.z 

As regards the nature of the consociatio which results from the 
pact, Gierke and Dr. Friedrich are really, perhaps, not so far apart 
as at first appears. The real point is that by applying a uniform 
juridical principle to all social and political life, Althusius strikes 
down the distinction between public and private rights, and 
between the sovereign state and subordinate non-political groups, 
an.d makes them all alike species of the one genus, consociatio. 
Gterke argues that Althusius ultimately reduces all rights to private 
contractual rights: Dr. Friedrich, on the other hand, that Althusius 
c?nstructs a corporative state in which all rights are public. The 
dtfference, I think, is explained by the fact that one looks primarily 
at the formation, or the logical foundation, the other primarily at 
the operation or functions of the symbiotic group. For Gierke 
does not fail to point out that once the group is constituted it 
bec.ome~ a genuine corporation, with a ruling power, which is 
mawr smgulis, though minor universis collegis.J Much of the im­
portance of Althusius, from Gierke's point of view, consisted in 
the fact that he avoided a sharp differentiation between the state 
and non-political groups, and constructed a system in which 
. .' e.g. i, § 6, where the symbiotici are vinwlo pacti conjzmcti et consociati, and 
Ibid., § 28, where he declares 'caussam efficientcm consociationis politicac esse 
conscnsum et pactum civium communicantium'. Cf. also ii, §§ 2, J, S· 

2 Introduction, p. xli_x. 
3 Gierke, Nat. Law (tr. Barker), i. 74· 
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every kind of social organization was explained by a universal 
principle, and that so he arrived at a much more adequate theory 
of society and its obligations than any of his contemporaries. To 
say, with Dr. Friedrich, that Althusius' theory is really that of the 
corporative state involves the risk of importing twentieth-century 
political and economic connotations alien to Althusius; but apart 
from this Dr. Friedrich's contention is only a more modern way 
of stating Gierke's own interpretation of Althusius' conclusion, 
and I do not see that he has proved Gierke wrong in his analysis 
of the foundation on which Althusius' theory was erected. 1 

This is not the place to discuss the whole of Althusius' political 
theory, but we may notice finally that when the association is 
formed, it sets up magistrates to execute its decisions, and there 
is a definite governmental contract between them and the associa­
tion. Though they differ over the social contract in Althusius, 
Gierke and Dr. Friedrich are agreed on this point, as indeed they 
could hardly fail to be, for Althusius' language is plain and un­
mistakable . .z Although we may not accept Gierke's theory of the 
nature of groups, we can hardly deny the importance of Althusius 
in the history of political thought. Inheriting the ideas both of 
the Mo11arclzomaclzi and also of the more academic political 
theorists, he built on them a logical system which he expounded 
without partisanship or propagandist intentions. The result was 
a political theory more complete than any hitherto attempted by 
writers of the social contract school, and though it may strike us as 
academic, it in fact reflected the author's local experience. Nor 
must we suppose that it was uninfluential, for Althusius work w.as 
repeatedly quoted by controversialists for years to come, and 
provided them with a rich quarry of arguments. 

1 It should be borne in mind, as Sir Ernest Darker has pointed out (Gierke, 
Nat. Law, Introd., i, pp. lxxxii ff.), that it is a mistake to suppose that Gierke 
meant his theory of the real personality of corporations to be used to exalt 
internal groups against the state (as, for instance, in Figgis's Churches in tlze 
Modem State), for the state as the supreme group is also a real person, and 
Gierke's theory is equally if not more likely to lead to state absolutism of the 
totalitarian, Fascist type. Gierl<e himself, in fact, was deeply influenced by the 
romantic exaltation of the Germanic Vo/k which later reached such heights 
in Germany under the Nazi r~gime. 

z The chief reference to the governmental contract is in c. xix, §§ 6, 7, where 
'populus et magistratus summus inter se mutuo certis legibus et conditionibus 
de subiectionis et imperii forma ac modo paciscuntur, iuramento ultro citroque 
fide data et accepta promissave'. This is called a contractus rcciprocus and is 
equated with the cotllractus mandati of Roman Law. Cf. also c. xx.xviii, § 39, 
and c. xix, §§ 12, IJ. 
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The name of Hugo Grotius is most famous for his contribution 
to the development of international law, which lies outside the 
scope of this book, but he was an important and influential member 
of the school of natural law, and shared its usual contractarian 
theory of the state. In some respects, indeed, he followed Althu­
sius' federal conception, but while assuming that all social union 
is the result of the free combination of individuals who originally 
lived in isolation, 1 he allows other methods besides contract or 
consensus by which rights over men can be acquired (e.g. delict, 
which explains the imposition of servitude by way of punishment), 
and there can be societies of unequals as well as of equals. The 
state, for example, is a society of unequal persons,z and though 
he admits that the people may choose what kind of government 
they will have, he denies that they have any right, once their 
choice is made, to resume their power, just as a woman is free to 
choose her husband, but once she is married, she is bound to 
perpetual obedience.J Some governments may be set up on the 
basis of a governmental contract, -I but the notion of mutual obliga­
tion between king and people does not hold universally.s Again, 
if a state is composed of federated parts, this union is the result of 
a contract,6 but there is not the same power of free self-determina­
tion as Althusius had allowed; if the whole cannot alienate a part 
without the consent of the part, neither can a part secede from 
the whole.7 

A more authoritarian note is sounded in Grotius than in Althu­
si_u~, yet for Grotius, too, the ultimate political reality is the in­
?tvt~ual_; and though he speaks of society as natural to man,8 he 
tmphes m effect that the state is formed by a social contract. l\llost 
write~s took it for granted that the original contract of society was 
~na_n~mous, and it was then difficult to explain, on the basis of 
mdtvt?ual_ consent, how a vote of the majority could rightly bind 
the mmonty when subsequent decisions were to be made. Grotius 

~ De J~tre Belli et Pacis (Paris, 1625), ii, c. s, § 17 ff. 
I, C. I, § J. l I C. iii § 8. 4 I c. iv § 8. 

5 I, ~· iii,§ 9· Even Bodin consid~red the possibility of a king being b~und in 
so~1e circ_umstances. by contract; cf. his De Ia Repub/ique (Paris, 1 576), i, c. ~· 

Gro~IUS, ll.' c. VI, § 4 (Evats's translation, 1682): 'They that first entered mto 
that society d1d (as may be presumed) contract a firm and immortal league 
among themselves, for the defence of all those parts which are called integrants . 
. . . Such a society is constituted by mutual consent and agreement: and therefore 
its power over its parts depends wholly upon the will and intention of them 
who first instituted that society.' 

7 Ibid., § S· 8 e.g. in the preface, p. v. 
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assumes that one of the terms of the original contract was that 
decisions should rest with the majority once society was formed, 
and this, by an extraordinary fiction, he calls a 'right of nature'. 
All societies, he remarks, 

have this in common, that as to those things for which such a society 
is instituted, the whole, or major part in the name of the whole, do oblige 
every particular in that society. For it may well be presumed that it was 
in the mind of those that first entered into that society, that the power 
to determine all matters therein treated, should rest somewhere. But 
because it would be apparently unjust, that some few persons should 
impose upon the rest, where every person hath equal power; therefore 
by the right of nature (setting aside those orders and by-laws which do 
prescribe a form or method to the whole society, in the handling and 
discussing of matters that arc brought before them) the major part 
should have the power of the whole. 1 

By the early se\'enteenth century contractarian principles had 
taken a firm hold of nearly all political thought. The Aristotelian 
tradition that man was naturally political (or social) was commonly 
accepted, but this by itself was not regarded as a sufficient explana­
tion of the state. Side by side with it there was the strong indi­
vidualist principle that all men are naturally free and equal, and 
that they could have only formed a society by their own volition. 
Accordingly it was commonly held that though men were naturally 
inclined for life in society, and in fact needed it, they must create 
society by a deliberate act. Having entered society by what is in 
effect a social contract, men felt the need of government, and here 
the principle of contract was resorted to once more. The Hugue­
nots and other M01zarclzomaclzi had used the contract of govern-

' n, c. v, § 17; cf. the language of the preface, p. vii: 'For they that lifted them­
selves into any society, or otherwise subjected themselves to any one man, or to 
any society of men: These have also expressly promised, or from the very nature 
of the thing itself, ought so to be understood, as if they had tacitly promised to 
observe and fulfil whatsoever the major part of that society, or they unto whom 
their power was transferred, had constituted or ordained for the general good.' 

Though a fiction, this assumption that the majority-principle was introduced 
as part of the original contract was more logical than the mere application to a 
society, supposedly originating in the contractual union of free individuals, of the 
rules of procedure in the Roman law of corporations. The same theory reappears 
in Hobbes, De Give, c. vi,§ 2: 'Considerandum dcinde est, unumquemque ex 
multitudinc, quo constitucndac civitatis principium fiat, debere consentire cum 
caeteris, ut in iis rebus, quae a quopiam in coetu proponentur, pro voluntate 
omnium habcatur id, quod voluerit eorum maior pars.' Sec also the theories of 
Pufcndorf (p. 124), Locke (p. 137), Thomasius (p. 149), Hertius (p. 154), &c. 

Cf. Burke's criticism of this view in his Appeal from the New to the Old Whigs 
(1791), quoted below, pp. 194, 195· 

6852 G 
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ment to justify limitations to the powers of the monarch, and this 
remained a constant function of this type of contract. Different 
writers advocated many different methods of keeping monarchs 
within the bounds set by the contract, ranging from :Mariana's 
threat of tyrannicide to orderly and constitutional action by the 
Estates of the Realm, as in the Vindiciae. Several writers also 
borrowed the idea of the Spartan ephors, persons appointed by the 
people to supervise the government of the kings, and adapted this 
to their own theories, 1 and they form a prominent feature in 
Althusius' scheme. 

But the theory of the contract of government had a much wider 
currency than that simply of propaganda on behalf of popular 
rights. Just as medieval writers had differed over the construction 
of the Roman lex regia, so now it was possible to erect a strong 
monarchical authority on the basis of a contract of submission, and 
although there was a general agreement that a just king differed 
from a tyrant, some writers argued from a contractual standpoint 
that the people had no right to do anything but endure the tyranny 
of a lawfully constituted ruler. There were thinkers, indeed, who 
upheld the principle that monarchs got their right to rule from 
God, and were responsible only to God; but it was at least equally 
common to hold that the rights of monarchs had been created by 
the people by way of their deliberate submission.z 

The governmental contract, in fact, by implying a ruler distinct 
from the people, was incompatible with a truly democratic theory, 
such as that of Rousseau, in which the people constituted the state 
and set up officials whose function was merely to execute the 
ge~er.al will. In the seventeenth century men could hardly avoid 
thmking in terms of the monarchy which everywhere met their 
eyes, and the result was a conception of the state as being com-

: e.g. Hetman, Francogallia, p. 83. 

f Thhe.genera) acceptance of contractarian principles in academic circles, apart 
rom t e1r use f · · h b ")) h · · f or propagandist purposes, m1g t e 1 ustrated from t e wntmgs 
~ numerous authors. A good example is that of P. Hoenonius (von Hoen), a 
e~an teacher of law at Herborn who, so far from being a radical, was in the 

se~Jc~ of several Gennah princes. in his Disputatio Politica (Herborn, I 6o8) we 
rea b(l, § 4) of the natural sociability of man; yet society was made, so to speak, 
not orn: men confiuxerunt operas coniungentes. The state once formed contains 
two parts b" ' 
(d [" . ' su ~ects and ruler, and these are held together by a double pact 

~tp ~c~ pacta), with God (as in the Old Testament, with references to the 
Vzndzc~ae, Dan~eus, &c.) and with each other (ii, § I ff.). Kings do not hold 
sovereign~ or ~ts rights of their own nature, but received them from the whole 
peo~le, ~hlch 1~ Prior et potior Monarchis, quippe quos rectores et curatores Rei­
publzcae zs creavzt et constituit (ix, § 6 ). 
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posed of two distinct, if not opposed and rival, parts, the monarch 
and the people. These, as Gierke puts it, came to be regarded as 
having each a separate 'personality', 1 for this was essential if they 
were to be the parties to a contract of government. But as long as 
this theory of the contract of government held the field, the people 
could never be all-powerful: they might have rights, but so must 
the monarch too, by the terms of the contract. 'V e may find some 
anticipations of Rousseau's position,z but this dualism meant that 
the farthest a political system could go in one direction woulJ be 
a limited monarchy; and in the other direction, while falling short 
of complete theoretical absolutism, it might leave very little 
effective action open to the people themselves.3 

Some writers, indeed, inheriting the traditional classification of 
constitutions, admitted that government might be in the hands of 
the few or of the many as well as of one man, but this theoretical 
democracy was made to conform to the current contractarian 
form, with its division of the state into the two clements or 'persons' 
of ruler and people, so that the ruling popular assembly stood over 
against the people as ruled. 4 And in this case, though the contract 
of government was supposed to have been made by the people 
unanimously, the sovereign popular assembly, once set up, could 
decide by majority-vote, and thus a part of the people might have 
more authority than all the people taken together. 

When the conception of the personality and rights of the people 
was combined, through the adoption of a social as well as a govern­
mental contract, with the idea of the original rights of in~ividuals, 
thinlrcrs were confronted with a number of contradictions which 
they could never satisfactorily resolve.s These were the inevitable 
result of the attempt to build society on a foundation of contract, 
but as yet they were only partially realized, and it was left for later 
writers to grapple with them. 

1 Gierke, Nat. Lmu (tr. Barker), i, 44· 
a e.g. in Buchanan (De ]11re Regni), especially in such passages as that on 

p. 86, where the populus is said to be rege praestar~tior, and again cum [e.>: sit 
rege, populus lege pottmtior. Rossaeus (I, c. I,§ 4) even reproached Buchanan with 
having gone too far in disparagement of the right of rulers. On Milton and 
Locke sec below, Chapters VII, IX. Cf. also Althusius' contract1ts mandati, 
above, p. 79, note 2. 

J Cf. the attitude of the Vir~diciae, or of Boucher, above, pp. 57, 59· 
4 Cf. Victoria and Molina, p. 7 I, note I, above. 
s For some of these theoretical contradictions, and the ways in which 

different writers sought escape from them, see Gierke, Nat. Law (tr. Barker), 
ii. 23?-8. 
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PURITANISM AND THE CONTRACT 

I T was remarked at the beginning of Chapter V that the con­
nexion between the Reformation and the contract theory, 
though a close one, was mainly the result, at any rate in Europe 

generally, of external political circumstances. Among English­
speaking communities, however, on both sides of the Atlantic, 
where more radical views made their appearance, the contract 
theory of the state seems to have had a more direct connexion with 
the development of individualist theories of ecclesiastical organiza­
tion. This tendency is particularly noticeable in the foundation of 
the Puritan commonwealths in New England in the early seven­
teenth century. Among these refugees from persecution the theory 
was widely current that any number of individuals could consti­
tute themselves by voluntary agreement into a church, which was 
essentially a congregation of believers under a covenant with God, 
rather than an institution rooted in the Apostolic Succession. 

This theory of the church, which ~as found in England in 
Browne and Barrow, and was one of the fundamental principles 
of sectarian Christianity, 1 received its clearest definition in America 
in the 'Cambridge Platform' adopted in 1648. Here a congrega­
tional church is said to be 'by the institution of Christ a part of 
the Militant-visible-church, consisting of a company of Saints by 
<;ailing, united into one body, by a holy covenant, for the publick 
worship of God, and the mutuall edification one of another, in the 
Fellowship of the Lord Jesus'. Any of the inhabitants of a New 
England township who were 'satisfied of one another's faith and 
repentance' could form themselves into a congregational church 
by entering into a covenant with one another, a 'visible Covenant, 
Agreement or Consent, whereby they give themselves unto the 
Lord, to the observing of the ordinances of Christ together in the 

1 On the principles of the Brownists cf. D. Neal, History of the Puritatzs 
(I822 edn.), i. 303: 'They apprehended .• · that every church ought to be 
confined within the limits of a single congregation; and that the government 
should be democratical. When a church was to be gathered, such as desired to 
be members made a confession of their faith in the presence of each other, and 
signed a covenant, obliging themselves to walk together in the order of the 
gospel, according to certain rules and agreements therein contained.' 
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same society, which is usually called the Church Covenant'. This 
covenant is identified with that made with God by Abraham and 
the Israelites, by virtue of which they became the chosen people of 
God.• 

The Independents and sectaries in England itself, instead of 
controlling the government, as they did in New England, for the 
most part found themselves under the threat of persecution; they 
were disliked almost as much by the Presbyterians as by Anglicans 
themselves, and had to struggle hard for bare existence. Except for 
a brief period after the Civil \Var, when through their prominence 
in the ranks of Cromwell's army they were able to gain a hearing, 
and made a characteristic contribution to the political discussions 
of that time, they were scarcely in a position to develop to the full 
the political consequences of their religious views. But in America, 
where they founded new settlements in which the practice of their 
religion was to be at any rate one of the purposes for which they 
had crossed the ocean, they had much more scope to put their 
political theories into effect. They repudiated the constitutional 
Erastianism of the Anglican Church, and (under the influence 
ultimately of the doctrines of Calvin, though they disagreed with 
his Presbyterianism) held that the secular authority should be 
subordinate to the spiritual-a view which, in spite of their 
hostility to Rome, resembled in that respect the contentions of 
medieval Catholicism at the height of its power. They maintained 
the theocratic view that the state was essentially the secular arm of 
the church, existing as a means to secure the purposes of the 
church, and an individualist theory of the state followed naturally 
from the individualism of their ecclesiastical theory. In order to 
found a church they made a covenant together; in order to found 
a state which should protect and maintain their establishment of 
a congregational church, they entered similarly into a political 
covenant. 

The first to set the example of thus translating the social con-

' On the 'Cambridge Platform' and early Congregationalism in America see 
Williston \Valker, The Creeds a11d Platforms of Cot~gregatiot~alism (New York, 
1893), and his History of the Cot1gregati011al Churches i11 the U.S. (American 
Ch. Hist., vol. iii, New York, 1894), pp. 102, 217-18. See also C. E. Merriam, 
History of American Political Theories (New York, 1903), pp. 16-27, and V. L. 
Parrington, Tlze Colot~ial Mi1zd (New York, 1927), pp. 59-69. Richard Mather, 
in his Apologie of the Churches i11 New Et~glmzdfor the Church Covetzatlt (1639), 
defends the congregationalist principle on the ground that 'all voluntary 
relations which are neither natural nor violent are entered into by way of 
covenant' (quoted in Merriam, op. cit., p. 21). 
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tract into actual fact were the Pilgrim Fathers themselves, in 
November x6zo,I but a number of other instances could be quoted 
from the New England colonies in the early years of the seven­
teenth century. At Portsmouth, for instance, on 7 January 1638, 
the settlers pronounced as follows: 'We whose names are under­
written do here solemnly in the presence of Jehovah incorporate 
ourselves into a Bodie Politick, and as He shall help, will submit 
our persons, lives and estates unto our Lord Jesus Christ.'z The 
same principle governed the adoption of the 'Fundamental Orders' 
of Connecticut on 14 January of the same year: 'We ... doe ... 
assotiate and conioyne ourselues to be as one Publike State or 
Commonwelth and doe, for ourselues and our Successors and such 
as shall be adioyned to vs att any time hereafter,J enter into Com­
bination and Confederation togather', in order to preserve their 
liberty and the purity of the Gospel of Jesus Christ, and in civil 
affairs to be governed by the laws which were thereupon enu­
merated.4 

The social contract, thus enshrined in the earliest constitutions 
of the New England colonies, constantly reappears in the writings 
of sevent~enth-century American theorists on ecclesiastical and 
political questions, reinforced by references to the Old Testament 
covenants with which we met in dealing with the political theories 
of the Huguenots. A clear statement of it may be seen in Thomas 
Hooker, the Connecticut divine, whose Survey of the Summe of 
Church Discipline appeared in 1648. Here two classes of covenant 
are ~C:mtioned, explicit and implicit, b.ut with a preference for the 
exphctt, and the effect of the covenant ts to make every part subject 
to the whole; but the people may proceed against any officer 'that 
g~.s aside', and this they may do 'by the power of judgement 
w tch they do possess'. 5 

One of the best-known American exponents of the theory of the 
popular origin of government at this period was Roger Williams, 

I Th 
2 e Words of the covenant are quoted on p. 2, above. 
3 :;ode Island Records, i. 52. 

ew rnernbers of a congregation had to make a personal profession of their 
acceptance of its rules· but although new immigrants to a colony might be 
bres~rne? to know the iaws in force there, and by their coming might perhaps 

e. P ~Ustbly held to have given their tacit consent to them, the individualist 
prmctple which demanded the personal consent of all the original settlers can 
hardly be stretched to cover later generations born within the colony. 

4 Connecticut Records, i. 20- 21 ; cf. the similar agreement at Providence in 
16~ 6 (Rhode _Island Records, i. 14). 

Quoted tn C. E. Merriam, Hist. Amer. Pol. Theories, p. 20. 
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who published Tlze Bloudy Tenmt of Persecutio1Z in 1644.1 Here he 
declares that 'the So'veraigne, ori'ginall, and foundation of civil/ 
power lies in the people', and although 'a ci~·ill Government is an 
Ordinance of God, to conserve the ci-cill peace of people, so farre 
as concerns their Bodies and Goods', yet the civil power (i.e. the 
people) is distinct from the government, and may in fact 'erect 
and establish what forme of civil! Go-z:emment may seeme ... most 
meet .... It is evident', he proceeds, 'that such G01.:enzments as are 
by them erected and established, have no more power, nor for no 
longer time, than the civill power or people consenting and agreeing 
shall betrust them with.': In this phrase 'Williams anticipates the 
concept of trusteeship (often associated with Locke) as the basis 
of the relationship between government and people, but the idea 
is not developed at all, and in a later book he expresses similar 
ideas in language which recalls the Roman Law contract of man­
datum; but it is doubtful how far he was consciously influenced by, 
or aware of, political writers who had used this conception.3 'Every 
lawful magistrate,' according to Williams, 4 'whether succeeding 
or elected, is not only the Minister of God, but the minister or 
servant of the people also ... and that Minister or Magistrate goes 
beyond his commission, who intermeddles with that which cannot 
be given him in commission from the people.' 

Roger Williams does not refer to any explicit contract, though he 
approaches it closely in his remark about the people 'consenting 
and agreeing', and he also refers to Josiah's 'covenant before the 
Lord', and compares the actions of the kings of England, to their 
disadvantage, with those of Josiah. For whereas Josiah was 'a 
precious branch of that Royal Root King David, who was im­
mediately designed by God, . . . Gentile Princes, Rulers and 
Magistrates', on the other hand, '(whether Monarchicall, Aristo­
craticall, or Democraticall) ... (though government in general! be 
from God, yet) receive their callings, power and authority (both 
Kings and Parliaments) mediately from the people .... What 
commission from Jesus Christ', he asks, 'had Henry the eight, 

1 Reprinted in Publications of the Narragmzsett Club (Providence, R.I.), 1st 
series, vol. iii. 

2 Pub. Na"agansett Club, I. iii. 249-50. 
3 Cf. p. 79, note 2, above. 
4 The Bloody Tenent yet more bloody (1652), reprinted in Pub. Narragansett 

Club, I. iv. 187. Williams also anticipated Rousseau in the idea that sovereignty 
(as distinct from executive government) belongs to the people (or rather, to the 
general will) and cannot be alienated; but so did Althusius, and Locke also. 
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Edward the 6, or any (Iosiah like) to force' the consciences of 
Englishmen ?I 

But while the New England Puritans stood up for religious 
liberty and denounced persecution, they were more anxious to 
preserve the privileges and independence of their own societies 
than the liberty of individuals. Nor did they believe in the equality 
. of all men. They drew a sharp distinction between the elect and 
the unregenerate mass of mankind, and, as their later history shows, 
their government tended to become a highly intolerant kind of 
theocratical oligarchy. How this could be justified on a basis of 
contractarian individualism can be seen in an interesting passage 
in a speech by John Winthrop, delivered in July 1645. Here he 
distinguishes between two kinds of liberty, the one 'natural', the 
other 'civil or federal'. Natural liberty is 'common to man with 
beasts and other creatures. By this, man, as he stands in relation 
to man simply, hath liberty to do what he lists; it is a liberty to 
e~il as well as to good. This liberty is incompatible and inconsistent 
~tth authority, and cannot endure the least restraint of the most 
JUst authority.' The other kind of liberty, however, the 'civil or 
federal', which 'may also be termed moral', is what is constituted 
by 'the covenant between God and man, in the moral law, and 
the politic covenants and constitutions amongst men themselves. 
This_ liberty is the proper end and object of authority, and cannot 
substst without it': it is a liberty not unlimited, but 'a liberty to 
that only which is good, just and honest'. 

Men, in fact, have surrendered their natural liberty by the social 
contract, and at the same time, under their covenant with God, 
they are pledged to live righteously. 

This liberty is maintained and exercised in a way of subjection to 
;uthority; it is of the same kind of liberty wherewith Christ has made us 
~ee. The woman's own choice [he continues] makes such a man her 
us~and: yet being so chosen, he is her lord, and she is subject to him, 

~e~~n a way of liberty, not of bon~age .... Such is the liber~y o_f the 
b rch under the authority of Chnst .... Even so, brethren, 1t wtll be 

etween y d . z ou an your magtstrates. 

~inthrop's 'civil or federal' liberty is not the same as the liberty 
? the post-Kantian idealists, which consists in obedience to one's 
real will' embodied in the state, or its forerunner in Rousseau, 

; The ~loudy Tenent (Pub. Narragansett Club, I. iii), p. 343· 
y r Winthrop, Journal (Hist. of New England), 1630-49 (ed. Hosmer, New 

or ' Igo8), ii. 238-g. 
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whereby men were to be 'forced to be free', but it is curiously like 
it. The latter was wholly secular, while what Winthrop was ex­
pounding was the familiar doctrine of Christian liberty-that the 
service of Christ is perfect freedom, and that the Gospel has freed 
men from bondage to the Law. Nevertheless it is interesting, in 
the middle of the seventeenth century, to find the social contract 
used in this way to justify the subordination of the individual to 
the state, rather than to vindicate his rights against it. 1 

The contract theory, however, had an essentially individualist 
trend, and in course of time, partly under the influence of the con­
stitutional theories of European writers, it was this aspect of it 
which prevailed, and the intolerant and oppressive tendencies of 
the early colonial period receded into the background. By the time 
of the struggle for independence the contract theory of the state, 
firmly embedded in American political thought from the beginning, 
became prominent in its traditional role as an argument for political 
liberty, and, later, in the characteristically American form of a plea 
for state rights against the federal government, it found frequent 
employment until well into the nineteenth century. 2 

In England itself the ideas of contract and the popular origin 
of government were thoroughly familiar. James I had alluded to 
the contract theory in a speech to Parliament, and the parlia­
mentary lawyers frequently resorted to these notions. Selden, for 
example, described a king as 'a thing men have made for their own 
sakes, for quietness' sake', and in his article on '\:Var' he openly 
avowed the contract theory. 'To know what obedience is due to 
the prince, you must look into the contract betwixt him and his 
people; as if you would know what rent is due from the tenant to 
the landlord, you must look into the lease. 'When the contra~t is 
broken, and there is no third person to judge, then the decision 
is by arms. And this is the case between the prince and the subject.' 
But the question then arises, how is one to decide when the contract 
is broken ? There is no law to guide one, Selden admits, but one 
may be guided by custom, and the question has often been decided 
in this way in English history. 3 

1 Cf. also Kant's remark that as a citizen man has 'abandoned his wild, lawless 
freedom', but finds 'all his proper freedom ... in the form of a regulated order 
of dependence, that is, in a Civil State, regulated by laws of Right' (Reclltslellre, 
§ 47, tr. W. Hastie, Kmrt's Philosophy of Law; see below, p. 183). 

2 See below, Chap. XIV. 
J J. Selden, Table Talk, s.v. 'War'. Cf. also his remark (s.v. 'King') that 'a 

king that claims privileges in his own country, because they have them in another, 
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As the contest between king and Parliament proceeded, the con­
tract theory in one or other of its forms was constantly advanced 
and as constantly challenged. In the end the king was faced by 
open claims for parliamentary (ultimately for popular) sovereignty, 
but in the earlier stages of the struggle the claims of his opponents 
were less radical. They sought to keep his prerogative powers 
within bounds, and there was much talk of the fundamental laws, 
by which the liberty and property of Englishmen were supposed 
to be protected from arbitrary power. Fundamental law was a 
vague term, open to various interpretations, but it seems clear 
that in seventeenth-century England its primary meaning was that 
government should be constitutional, not autocratic; it was, in fact 
a legacy from the common medieval principle that kings should 
always rule according to law.I There were various ways of securing, 
and expressing, the same end. Some of the king's functions could 
only be exercised through certain constitutional channels: he could 
only tax and legislate, for example, in co-operation with Parlia­
ment. Thus the English monarchy, it was said, was a mixed 
monarchy, and in his coronation-oath the king solemnly undertook 
to respect the legal and constitutional limits to his action. 

These notions of limited constitutional rule found ready ex-. ' 
press10n in terms of a contract of government. This was often 
thought of as an 'original' contract, an historic event in the past 
when the foundations of the constitution were supposed to have 
been laid; but, like its medieval forerunner, it was not necessarily 
individualist or democratic in its implications. As the king's sup­
porters resisted the parliamentary claims, and made more sweeping 
counterclaims, the parliamentarians found themselves being led 
on, ~tep by step, to more radical positions. If their interpretation 
of htstory could be challenged, they must needs base their demands 
on more abstract and general grounds, and appeal, over the head 
of the historic common law, to reason and natural law; over the 
head of the king, even of a king claiming his throne by divine right, 
to the people, and to God. In the last resort, salus populi must be 
suprema lex; kings themselves derive their power from the people, 
and the people have a duty to God to resist a tyrant. English sup­
porters of the parliamentary cause found all these ideas in the 

~s just as a cook, that claims fees in one Lord's house because they are allowed 
m another. If the master of the house will yield them, well and good.' 

1 On this subject cf. my Fundamental Law in English Constitutional History 
(Oxford, 1955). 
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writings of continental publicists, whom they quoted freely, par­
ticularly the Huguenot pamphleteers of the previous century, and 
it is clear that they saw a close parallel between the religious wars in 
France and the struggle now coming to a head in their own country. 

Space forbids more than a cursory glance at a few of the publica­
tions that poured out from the presses in a vast flood in the years 
of the Long Parliament, the Civil \Var, and the Interregnum. A 
good example of a moderate parliamentarian view may be seen in 
the answer composed by Charles Herle to Henry Ferne, one of the 
king's chaplains, who had denied the theory that the people were 
the source of royal po\ver and that their representatives in Parlia­
ment might resist a king who failed in his trust. 1 Herle refused to 
be dislodged from his belief in the fundamental laws. Challenged 
to say exactly what they were, he identified them with 'that original 
frame of this co-ordinate government of the three Estates in 
Parliament, consented to and contrived by the people in its first 
constitution, and since in every several reign confirmed both by 
mutual oaths between king and people and constant custom time 
(as we say) out of mind, which with us amounts to a law'.: This 
identification of fundamental law, in the sense of the constitution 
itself, with an original contract of government, renewed and con­
firmed in successive coronation-oaths, closely anticipated the 
position taken up by the Whigs in 1688, and it had in fact become 
almost a commonplace by the time of the Revolution. 

Another writer of some interest, who adopted a somewhat 
similar position to Herle's, was Philip Hunton.J He begins with 
a 4iscussion of monarchy in general, and agrees with previous 
contractarians that 'the Root of all sovereignty individuated and 
existent in this or that Person or Family' is 'the Consent and 
fundamental Contract of a Nation'. It is this that 'puts them in 
their Power, which can be no more nor other than is conveyed to 
them by such Contract of Subjection .... Till this come and lift 
him up', he continues, the king 'is a private Man, not differing in 
State from the rest of his Brethren'.4 

1 The idea of trust recurs in the disputes of this period almost as freely ·as that 
of the contract itself. 1 C. Herle, A Fuller Amu:er (1642), p. 8. 

3 His chief work, A Treatise of Monarchy, was first published in 1643. It 
evoked a reply from Sir Robert Filmer, entitled The Atzarclzy of a Limited or 
Mixed Jlll011arclzy, vigorously upholding the necessity for unlimited and un­
divided sovereignty. Locke, who later wrote to refute Filmer, held views closely 
resembling some of Hunton's. cr. c. H. Mcilwain, C011stitutiOIIalism and the 
Changing World (Cambridge, 1939), pp. 196-230. 

4 Part 1, c.· ii, § 4· 
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Once so exalted to monarchy, however, the king acquires a 
sacred character, and his subjects have only a limited right of 
resistance. 'Respect must be had to the original Contract, and 
fundamental Constitution', and it is unreasonable to suggest that 
if the people have invested one man with sovereign power they 
still 'have it in themselves, or have a Power of recalling that 
Supremacy, which by Oath and Contract they themselves trans­
ferred to another; unless we make this Oath and Contract less 
binding than private ones; dissoluble at pleasure, and so all 
Monarchs Tenants at will from their People' .1 To this length, we 
gather, Hunton was not prepared to go, though he admitted that 
it was difficult to decide who should judge 'the excesses of the 
Monarch'.z At the same time he declared that 'in the first Original 
all Monarchy, yea any individual frame of Government what­
soever, is Elective: That is, is constituted, and draws its Force 
and Right from the Consent and choice of that Community over 
which it swayeth'.J Like Hobbes, however, he included in this 
consent the submission of a conquered people, who in order to 
avoid a continuation of the miseries of war 'submit to a Com­
position and Contract of Subjection to the Invader'. 4 

He then applies these general principles to England, and argues 
that the English monarchy is both limited and mixed. The king 
wa~ set up by a 'public compact', and if parliament failed to 
restst a king who exceeded his legal powers 'they should betray 
t~e very trust reposed in them by the fundamentals of the 
kmgdom'.s 

The king, of course, did not lack defenders, particularly among 
~~e clergy of the ~stablished Church. John Bramhall, for example, 
h shop of Derry and later Archbishop of Armagh, who took up 

t e. ·~rminian' and anti-contractarian position, urged that the 
P:slt~ve laws of a kingdom 'are the just measure and standard of 
td"ffe hberty of the subject'. The liberties and privileges enjoyed by 

1 erent · · · b h" . soctettes vary, but 1f some are etter off than others, t ts 
1~ 'thanks to a favourable charter, not to any antecedaneous pac­
~wns'; the source of privilege (as James I himself had urged) is 
custom and the pleasure of the donor, who imposed what condi­

' § 6. 

b 2 t 7· If O~e makes the people the judge it amounts to giving them liberty to 
rea off theu allegiance at discretion, and in this way it is difficult in practice 

to prevc~t a contract theory merging into one of complete popular sovereignty, 
w~ere !~~ngs are mere delegates of the popular will. 3 c. iii, § 2. 

c. 111, § 5· s A Treatise of MoTZarchy, 11. iii,§ 4, v, § 3· 
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tions he liked'. Then, to make his doctrine a little more palatable, 
he points to history. '\Ve have a surer charter than that of nature 
to hold by, Magna Charta, the Englishman's jewel and treasure, 
the fountain and foundation of our freedom, the walls and bul­
warks, yea, the very life and soul, of our security.' 1 

On the other side, however, the Rev. Samuel Rutherford pub­
lished a reasoned defence of the contract of government. Govern­
ment, and even the kingly office, he admits, are from God, yet 
kings are made by the people, and the people have a natural power 
of self-defence which they cannot alienate, and of which they may 
resume the exercise. The· Royalists argue that kings and subjects 
are not on an equal footing, and there is no covenant between 
them; for there is no court which could compel the king to keep 
his part of the covenant, or inflict any punishment upon him, and 
he is accountable only to God. But Rutherford, following the 
Huguenots, points to the cm·enants in the Old Testament, and 
maintains that there is indeed a covenant between king and people, 
and, further, that king and people are pledged to God to preserve 
the true religion. 'The people, as God's instruments, bestow the 
benefit of a crown on their king, upon condition that he will rule 
them according to God's word', and the king is 'made king by the 
people conditionally': there is a 'mutual coactive power on each 
side'. 

Where, then, it may be asked, is this covenant? There may, 
indeed, be no 'positive written covenant', though Rutherford 
refuses to admit this definitely; at any rate, he contends, 'there is 
a natural, tacit, implicit covenant', which ties the king by the 
nature of his office. 'And though there were no written covenant, 
the standing law and practice of many hundred acts of parliament 
is equivalent to a written covenant.' 2 Writers like these challenged 
any pretensions to absolutism on the king's part, but went no farther 
than ascribing to his powers a popular origin, and encouraging 
Parliament, as representing the people, to take steps to keep the 

1 J. Bramhall, The Serpent Salve (1643), in Works (Oxford, 1844), ii. 366. 
This quite unhistorical conception of the nature of Magna Carta was common 
in the seventeenth century. 

z S. Rutherford, Lex Rex or The Larv a"d the Prince (1644), quu. 1-14. Later 
on (qu. 40) he quotes Aristotle on the difference between the king and the tyrant, 
and remarks that by feudal custom a vassal was released from allegiance if the 
lord broke his covenant. An absolute king is contrary to Scripture and to the 
nature of his office. 

A number of writers reverted to the idea that the constitution of a country 
could be regarded as a contract of government. cr. below, pp. 102, 193.210,211. 



94 PURITANISM AND THE CONTRACT 

king's pov;ers within constitutional limits. It was only another step 
forward for Parliament to claim full powers for itself, but for 
some time most members seemed reluctant to take it, although 
several writers urged them to do so. When \Var broke out, however, 
sovereignty was implied in the actions of Parliament, and a definite 
claim to it naturally followed. 

Meanwhile, even more radical views were expressed by the 
Levellers, who were to become prominent in the ranks of Crom­
well's army. The political ideas of their leaders, both inside and 
outside the army, reflected their membership of the various 
sectarian churches; they were the instrument, in fact, by which 
left-wing Puritanism made its chief impact on English political 
theory. Their best-known spokesman, John Lilburne, who had 
suffered a barbarous punishment at the hands of the Star Chamber 
for his attacks on the bishops, was an enthusiastic supporter of 
the Long Parliament at the beginning of the Civil War, and shared 
the widely held view that resistance to the king was justified 
because he had broken his compact with the people. At the end of 
the war, however, Lilburne found himself at loggerheads with the 
Co~mons, and was committed by them to prison. He held the 
typtcally sectarian view that a church is a voluntary society formed 
by ~greement or covenant between its members, and resented 
Parhament's design to impose a Presbyterian uniformity. This 
he_lped to convince him that a viCtorious and sovereign Parliament 
mtght be as tyrannical as the king himself, and he not only stood 
out for liberty of conscience but became the irrepressible champion 
of the rights and interests of the 'small' man, to whom sectarian 
Christianity made its chief appeal. The Leveller movement 
~eca_me a campaign, first, for government by a truly representative 

arhament, elected at frequent intervals on a wider and more 
equal franchise, in order to secure for the ordinary Englishman his 
legal, fundamental rights and liberties. Before long, however, the 
L_evellers realized that to get rid of the king and to substitute for 
~ls r~le a parliamentary sovereignty was no safeguard for the 
h_bertt;s they valued, and they came to demand that the 'native 
r~ghts of Englishmen should be guaranteed by a written constitu­
~wn, under which Parliament, instead of being sovereign, should 
Itself be obliged to govern according to law. 

_We cannot examine in detail the numerous pamphlets which 
Lilburne and his Leveller colleagues issued at frequent intervals 
in the course of his chequered career. The compact of government, 
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accompanied by ideas such as popular consent, fundamental law, 
and trusteeship, was a regular weapon in their armoury, but there 
was nothing specially remarkable or noYel about their use of it. I 
In the course of the year x6.p, however, when the Long Parlia­
ment, jealous of the power of the army that had won its battles for 
it, was scheming to disband the soldiers unpaid, the army was 
impelled to bring forward its own designs for national reconstruc­
tion. The Levellers' policy took the form of a paper called The 
Agreement of the People, which was drafted by the 'Agitators' of 
certain regiments and put before the council of officers in October 
of that year in the hope that it would be adopted as a practical 
programme. It not only embodied the principle of a written con­
stitution to limit the powers of Parliament, but is an interesting 
indication that the Levellers had moved on from the contract of 
government to a form of the social contract. Like the Pilgrim 
Fathers in the Jl.1ayfiower covenant, or the other New England 
communities mentioned above, they intended it to be a translation 
of the contract theory into actual effect, for the paper was to be 
taken round the cou.ntry-side for signature by as many as would, 
so that personal consent to the proposed government might be as 
wide and as real as possible. 

In devising this plan of an 'Agreement of the People' it is possible 
that the Levellers were influenced to some extent by the example 
of the Scottish National Covenant of 1638, which had been signed 
by large numbers of persons, ministers, noblemen, and commons. 
This in turn was based upon an earlier practice among the Scottish 
nobility and gentry, who 'in the days when .life and property had 
found no security from the law, ... had been m the habit of entering 
into "bands" or obligations for mutual protection'. The immediate 
forerunner of the Covenant of 1638 was a 'band' or covenant· 
entered into in xs8x, with encourag~ment fr~m the king, when 
there had been a threat of a Cathohc conspiracy assisted f 

b" rom 
Spain. On this occasion all loyal su ~ects were urged to sign the 
covenant, pledging themselves' to 'r~nounce the Papal doctrines to 
submit to the discipline of the Scottish Church, and to' 'defend ~he 
same according to their location and power" '. 2 As Ritchie re-

' Examples of the use of the goverrunental contract by Lilbu 0 · · 11 · rne, verton Walwyn, and other Levellers may be seen m co ections such as W H 11 , ' 
Tracts on Liberty (New York, 1934) and Leveller T!a~ts (New York 19 · ) ~ e:.t 
Wolfe, Leveller lv!anifestoes of the Puritan Revolution (New y k 44 ') · d 
A. S. P. Woodhouse, Puritanism and Liberty (Land~~· 1938). or ' l944' an 

2 S. R. Gardiner, History of England (1603-42), VIII. 329-30. 
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marks, ' the absence of a firm government in Scotland had driven 
men to form compacts among themselves in order to escape the 
evils of perpetual lawlessness and warfare. It was an easy step from 
this actual condition to the theory that contract is universally the 
means by which men pass from the non-social state into that of 
orderly and peaceful society.' 1 

There can be little doubt, however, that their immediate source 
of inspiration was the common sectarian notion of a church 
covenant, which they thus transferred to the political sphere. 
There is n.o need here to analyse the contents of the Agreement in 
detail,2 either in its first draft, or in any of its later more elaborate 
forms, 3 but we may note the prevalence of contractarian and 
individualist ideas in Puritan circles in England at this time by 
examining some of the speeches in the debates that took place on 
the subject of the Agreement in the council of the army at Putney. 
The ideas of natural rights and of the social contract were usually 
associated together, but the seventeenth-century English Puritans 

.' D. G. Ritchie, Darwin and Hegel, p. 213. Although Republicans were 
r~evously disappointed by the turn taken by events when the Commonwealth 
e . t~ Cromwell's military Protec\orate, they continued to advocate a literal 
~~Cia contract to secure national consent for a new settlement of government • 
. lr ~~nry Vane, for instance, wrote a pamphlet called A Healing Question (1656), 
~~s: IC~ he advocated 'a generall councill, or convention of faithfull, honest and 
adh ernmg men! chosen for that purpose by the free consent of the whole body of 

.~~~lts to th1s cause in the several parts of the nations ... 
to d b Jch convention is not properly to exercise the legislative power, but only 
cone_ at~ freely, and agree upon the particulars; that, by way of fundamentall 
the Sti~U~Jons, shall be laid and inviolably observed as the conditions upon which 
incow 0 e ?ody so represented doth consent to cast itself into a civil and politick 
thcr~o~tJOn, and under the visible form and administration of government 
in te~~ eclared, and to be by each individuall member of the body subscribed 
vi. 3 1 ;~ony of his or their particular consent given thereunto.' (Somers Tracts, 

m;r~:onf its more interesting points arc a demand for an extended suffrage, 
reserva{·ua JZed electoral districts, biennial single-chamber parliaments, and the 
liberty Jon fr?~ the power of parliament of certain matters (e.g. religious 
points),~- ~Jhtary conscription, equality before the law, and several other 
Docts. of~~~ ar~ declared to be 'our native rights'. Sec S. R. Gardiner, Canst. 

J The A Puntan Revolution, nos. 7+ and 8 I. 
course of gheement of the People appeared in a number of different forms in the 
pp. 334_ t ~~ext two years: for details sec my article in History, xv (1931), 
though J:· tIS _worth noting that the army leaders (e.g. Cromwell and Ireton), 
£onn f cy UltJmately accepted some of the Levellers' ideas in a modified 

,rcusedt II 1 
S b . . . o a ow the paper to be sent round the country for genera 
u scnptJOn. Inst d . . d p I" Th" . . . 

t . . . ' ea 1 It Was tO be subm1tte tO ar lament. IS IS an mterestmg 
an JC1pat10n of th b" . . d · d · 1 "d f f d . c o ~ect10n sometimes expresse m mo ern t1mcs to t 1e 1 ea 
? a rfepere? urn In England on the ground that it would undermine the author-
Ity o arhament. ' 
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distinguished betwe.en them in a way which, as far as I know, was 
peculiar to themselves. The Levellers, while they proposed to 
found the constitution on individual consent through a kind of 
actualized social contract, rested their arguments fundamentally 
on natural rights, and tended to maintain that a contract might 
involve unjust restriction of liberty; the officers, on the other hand, 
or at any rate their most thoughtful spokesman, Ireton, who 
represented the Independent point of view, more conservative 
than that of the sectaries, argued against natural rights on the 
ground that they were subversive of security, and particularly of 
property, and used the idea of contract as a guarantee of stability 
and authority. 
· Thus in the course of the discussion the question arose whether 

an engagement once entered into was always binding, and Wild­
man, one of the most prominent of the Levellers, spoke of it as 

a principle much spreading, and much to my trouble, ... that when 
persons once be engaged, though the engagement appear to be unjust, 
yet the person must sit down and suffer under it; and that therefore in 
case a Parliament ... doth anything unjustly, if we be engaged to submit 
to the laws that they shall make, if they make an unjust law, though they 
make an unrighteous law, yet we must swear obedience.' 

Ireton's reply to these sentiments was to the effect that the only 
foundation of right between man and man was the general principle 
that we must keep the covenants we have made. The law of nature 
he repudiated largely on the ground (in contrast to Locke's argu­
ment) that it contradicts the principle of private property. 'But 
here comes the foundation of all right that I understand to be 
betwixt men, as to the enjoying of one thing or not enjoying of it; 
we are under a contract, we are under an agreement' to submit 'to 
that general authority which is agreed upon amongst us for the 
preserving of peace and for the supporting of this law.' It is the 
law which guarantees the enjoyment of property; the reason why 
my neighbour is prevented from seizing my property under a 
claim that by natural law he has as much right to it as I have is 
that 'that man is in covenant with me to live together in peace with 
one another, and not to meddle with that which another is pos­
sessed of, but that each of us should enjoy ... that which in the 
course of law is in his possession .... This is the general thing: 

1 Clarke Papers, vol. i (ed. C. H. Firth, Camden Soc., N.S., vol. xlix, 1891), 
p. 260. The Putney debates are also printed in A. S. P. Woodhouse, Puritanism 
and Liberty, pp. I-124· 

6852 H 
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that we must keep covenant one with another \vhen we have con­
tracted one with another.' Abandon this principle and the result 
will be chaos.' 

In the debate on the following day, when the question of a 
wider franchise was under discussion, another Leveller, Col. 
Rain borough, reverted to the idea of natural right in another form­
the natural equality of all men. 'Really', he said, in an often-quoted 
passage, 'I think that the poorest he that is in England hath a life 
to live as the greatest he: and therefore truly, Sir, I think it's clear 
that every man that is to live under a government ought first by 
his own consent to put himself under that government: and I do 
think that the poorest man in England is not at all bound in a 
strict sense to that government that he hath not had a voice to 
put himself under.'2 A little later Wildman makes the same point. 
'I conceive that's the undeniable maxim of government: that all 
government is in the free consent of the people. If so, ... there is 
no person that is under a just government ... unless he by his own 
free consent be put under that government.'J 

Ireton's reply once more is that 'if you make this the rule ... 
you must fly for refuge to an absolute natural Right, and you must 
deny all Civil Right',4 and he urges that the suffrage should belong 
only to those who have 'a permanent fixe_d interest' in the country. 
If one allows a claim to a popular franchtse, based only on the law 
of nature, the foundations of property will vanish.s Later on he 
appears to shift his ground somewhat, or at any rate he shows that 
his theory of political obligation involves no more than a tacit 
contract. It is quite right, he contends, that men should have to 
obey laws that they never consented to. 

If any man will receive protection from this people, this man ought 
to be subject to those laws, and to be bound by those laws so long as he 
continues among them, though neither he nor his ancestors, nor any 
betwixt him and Adam, did ever give concurrence to this constitution . 
. · .. A man ought to be subject to a law that did not give his consent, but 
Wtth this reservation, that if this man do think himself unsatisfied to 
be subject to this law he may go into another kingdom. 

1
• Clarke Papers, i: 263. Though he makes the right of property depend on the 

s?c1al con~ract, and not on the law of nature, he makes an exception of a man's 
nght to dtspose of his own person (p. 264). In this respect Locke, who made 
a natural right to property the consequence of a natural right to one's own 
person, was at any rate more logical than Ireton, even if his whole argument was 
unsound. 

2 Ibid., p. JOI. 3 Ibid., P· JI8. 
4 Cf. Winthrop's remarks, above, p. 88. 5 Clarke Papers, i. JOI. 
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The laws of the land should be made by those who have a fixed 
property in the land: those with no perp-tanent interest in the 
kingdom are on the same footing as aliens. 1 Rainborough disagrees 
with this rather Whiggish insistence on the importance of private 
property, and urges that 'the chief end of this government is to 
preserve persons as well as estates'.~ 

Cromwell himself did not contribute much to this rather 
abstract discussion of political obligation, and confined himself 
mainly to practical issues, but it is clear that he too was influenced 
by the contractual theory of the nature of monarchy. Burnet tells 
us that when commissioners were sent from Scotland to protest 
against the execution of Charles I, 'Cromwell entered into a long 
discourse of the nature of the royal power, according to the prin­
ciples of Mariana and Buchanan: he thought a breach of trust in 
a king ought to be punished more than any other crime whatso­
ever'.3 In the course of the Putney debates, also, when the king's 
'negative vote' was being discussed, he declared: 'I think the king 
is king by contract.'4 

After the execution of the king, the contract theory became what 
may almost be called the official theory of the Commonwealth 
party. It was expounded by Milton, the Latin Secretary, in his 
pamphlet The Tenure of Kings and Magistrates, written as an 
express justification of the regicides, and it was adopted by the 
Rump when on 21 March 1649 they issued a declaration stating 
their reasons for establishing a Commonwealth. 
They suppose it will not be denied, that the first institution of the 
office of king in this nation was by Agreement of the People, who chose 
one for that office for the protection and good of them who chose him, 
and for their better government, according to such laws as they did 
consent unto. And let those who have observed our stories, recollect 
how very few have performed the trust of that office with righteousness, 
and due care of their subjects' good.5 

Milton's political ideas, like those of most of his contemporaries 
in England, were largely borrowed from continental writers, but 

I Ibid., p. 319. 
2 Ibid., p. 320. Shortly before this (p. 3 12) Mr. Pettus (i.e. Maximilian Petty) 

took up a kind of mediating position: 'I judge every man is naturally free; and I 
judge the reason why men when they were in so great numbers chose represen­
tatives was that every man could not give his voice: and therefore men agreed 
to come into some form of government that they who were chosen might preserve 
property.' 

3 Burnet, History of my own Time (ed. Airy, Oxford, 1897), i. 71. 
• Clarke Papers, i. 368. 5 Par/y. Hist. iii. 1293· 
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he was one of the earliest English publicists to expound a thorough­
going contract theory, and in certain directions he carried it some 
distance ahead of most of his contemporaries. The Tenure of Kings 
and Magistrates begins with the lawless 'state of nature': all men 
were naturally born free, but ever since the transgression of Adam 
they had wronged and hurt each other, until, perceiving that this 
would lead to mutual destruction, they made a social contract. 
'They agreed by common league to bind each other from mutual 
injury, and jointly to defend themselves against any that gave 
disturbance or opposition to such agreement.' Hence came cities, 
towns and commonwealths. But 'no faith in all was found suffi­
ciently binding', and so the need for government arose. Men 'saw 
it needful to ordain some authority that might restrain by force 
and punishment what was violated against peace and common 
right .... The power of kings and magistrates is nothing else, but 
what is only derivative, transferred and committed to them in 
trust from the people to the common good of them all, in whom 
the power yet remains fundamentally, and cannot be taken from 
them, without a violation of their natural birthright.' 1 

The foundation of society, then, is a social contract, but this 
does not itself involve the creation of a political state, with a 
government: the state of nature is superseded by a kind of inter­
mediate stage in which men agree· to co-operate, but are under no 
c?mpulsion to do so. Only when they broke faith with one another 
dld lt become necessary to establish a government, and it is not 
clear from Milton's account whether this followed immediately 
after the social contract, because men knew from the start that 
they would never keep their engagements unless compelled to, or 
whether they only gained this experience after an interval. At any 
rate, the government was established, at whatever time this took 
pla~e, by a delegation of the people's natural sovereignty, and 
the1r relationship with the king is not one of contract, but of 
trusteeship . 

. This conception was used by Locke, and is often associated with 
hls name, but we have already met with it in English political 
thought as a substitute for the contract of government-2 The more 

1 .J: Mi~ton, The Tenure of Ki11gs a11d Magistrates (1649, republished with 
~dditlons In x6so), in Prose Works (Bohn's edition, cd. J. A. St. John, 1848), 
11. 8-II. 

2 Cf. above, p. 99. It also occurs in Roger Williams (above, p. 87). Actually 
the fir~~ reference to it that I have found is in Bishop Ponet's Short Treatise 
of Poltttke Power, written as long ago as. 1556: 'Kings, princes and governors 
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usual governmental contract theory, however, was also widely held 
in England, and it is not clear that all writers were quite certain 
of the difference bet\veen a contract and a trust, for they sometimes 
appear to use the two conceptions indiscriminately. Milton him­
self is not wholly consistent on this point, for to illustrate his argu­
ment he alludes to the Old Testament covenants such as that with 
J oash, and also quotes Buchanan's account of the deposition of 
Queen Mary, 1 in which royal power was stated to be 'nothing else 
but a mutual covenant or stipulation between king and people'.z. 
In spite of this, however, it is fairly clear that Milton's general 
view is that king and people are not parties to a contract of govern­
ment, for in that case the people could only resume their power if 
the contract were broken; but Milton goes even beyond Locke's 
conception of trusteeship, and (like Rousseau) makes the king the 
mere servant of the people, dismissible at will. Since the king's 
authority is entirely derived from the people, he says, the people, 
'as oft as they shall judge it for the best, may either choose him or 
reject him, retain him or depose him though 110 tyrant, merely by 
the liberty and right of free-born men to be governed as seems to 
them best' .J 

This doctrine, however, never gained widespread acceptance 
even in England, where there was more republicanism than any­
where else in Europe, except Holland; and both before and after 
the Restoration political controversy generally revolved on the 
more usual ground of the contract of government. This appears, 
for instance, in A Holy Commomvealth (1659), one of the works of 
the Puritan divine, Richard Ba:..:ter, written 'for the healing of the 
mistakes and resolving the doubts' by which England was then 
troubled, and for 'directing the desires of sober Christians that 
long to see the kingdoms ·of this world become the kingdoms of the 
Lord and of his Christ'. Baxter's opening does not suggest a con­
tractarian conclusion, for the best form of government, he main-

have their authority of the people, as all laws, usages and policies do declare 
and testify .... And is any man so unreasonable to deny, that the whole may 
do as much as they have permitted one member to do? Or those that have 
appointed an ofticc upon trust, have not authority upon just occasion (as the 
abuse of it) to take away that they gave? All laws do agree, that men may revoke 
their proxies and letters of attorney when it plcascth them, much more when they 
sec their proctors and attorneys abuse it.' Cf. \V. S. Hudson,Jo/m Ponet, Advocate 
of Limited li1onarchy (Chicago, 1942), p. 107. For a sketch of the history of the 
trust as a political metaphor sec my John Locke's Political Plzilosoplzy (Oxford, 
1950), c. vii. 

1 Cf. p. 64, above. 2 Termre, p. z6. 3 Ibid., p. 14: (my italics). 
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tains, is a theocracy, so far as it can be attained-the reign of 
Christ and his saints on earth 1-since God is the sovereign ruler 
of mankindz and government is necessary by divine ordinance.3 

There is no question of a popular commonwealth of believers; 
the people as such have no sovereign power,4 nor is the power of 
rulers derived from the people,s and of the divers sorts of common­
wealths democracy is the worst.6 But then, he admits, neither do 
kings 'naturally' possess any more right to rule than other men,7 

so that if a king arises who unjustly endeavours to destroy his 
people, resistance may be allowable, and this leads him to a 
contract theory of government which is not altogether consistent 
with his opening remarks on the origins of power. 

The terms of the contract of government may vary: the people 
may have 'expressly tyed themselves not to resist a king', and if 
so 'they are wholly at his will'; but such an arrangement is not to 
be presumed unless it be definitely expressed, for the usual object 
of covenants is to secure rights, not to abandon them.s Whatever 
the terms of the contract may be, they limit the king's power, and 
he must not overstep those terms; but it does not follow that every 
breach of covenant involves a total forfeiture of the crown.9 

B~ter appears to identify the covenant or contract of government 
w1th the constitution of the state, for he mentions the possibility 
~hat the 'fundamental contracts' may prescribe that government 
1s to be shared by king and parliament, and that in case of disagree­
ment between them the subjects must adhere to one side or the 
other; 10 .and in another passage he speaks of such disagreement as 
threatenmg the dissolution of 'the fundamental constitution'. In 
}hese circumstances, he adds, 'when the ship is sinking, it's time 
or the passengers to save themselves and their goods as well as 

they can. · · . When the government dissolveth itself, they that 
Poss d · esse 1t turn us loose to rule ourselves and defend ourselves. · · · 
The Law of Nature stands when men do sinfully dissolve the 
Commonwealth.'u ' 

Fa~the.r on he says that if the power of kings is limited by the 
constttut10n, 'their acceptance of the government is an implicite 
~o~s~nt and Covenant.' He does not hold that every private 
mdlvldual may resist the government, but 'the body of the Nation' 
may do so. 'To break the Covenants, and reject the terms on which 

I C. 8. 
5 c. 7· 
8 Ibid., p. 4Z9. 

2 c. z. 
6 c. 6. 

9 p. 430. 

3 c. 4· 

10 p. 436. 

4 c. 5· 
7 C. 12, p. 430. 

II p. 433• 
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they did receive their Crowns, is to disoblige the people to whom 
they covenanted, and cast away their crowns, and turn into a state 
of enmity.'! \Vhen a new government is to be set up after a revo­
lutionary disturbance he continues, it must be done by contract, 
'for they can comma:zd no one to become their governour, and 
submit to their terms but they may offer it to any that is fit, who 
is free to accept it, 0~ refuse it.'z With his allusion to the law of 
nature that prevails on the dissolution of the commonwealth, 
When men are 'turned loose' to rule and defend themselves-a 
state of nature, in effect-and the foundation of a fresh govern­
ment on a contractual basis when the people offer the position to a 
new ruler, Baxter, in spite of his theocratic opening, is clearly 
expounding the regular contractarian doctrine; but this takes on 
a new element in a passage in his thirt~enth chapter, where he 
deals with the position of Parliament, particularly with reference to 
the powers it has claimed during the Civil \Var. 

It is no way necessary to the cause in hand [he writes]3 to prove the 
~ntiquity of their Being, or their Power. ~\~henever they were estab­
hshed in that Power it was by an Expltc1te, or Implicite Contract 
between the Prince and the People, there being no other ground that can 
bear them, except an immediate Divine Institution, which none pretend 
to. And the Prince and People have as much power in this Age to make 
such a Contract, and alter the Constitut~on, as they had three thousand 
years ago .... When I say that the Parhament representeth the People 
as free, I take it for undeniable, that the Government is constituted by 
~ontract, and that in the contract, the ~eople have not absolutely sub­
Jected themselves to the sovereign, Without reserving any Rights or 
Liberties to themselves, but that some Rights are reserved by them, 
and exempted from the Prince's power. And therefore that the Parlia­
ment are their Trustees for the securing of those exempted Rights, and 
so represent the People as free, not as wholly free, but as being so farre 
free as that exemption signifies. 4 

I pp. 443-4· 2 P· 451· 
3 p. 458. Most contractarians treated a popular ~ssernbly (unless it were a 

purely consultative body under a monarchy) a~ the ruling body in a democracy, 
with which the people ·had con~ractual relations, just as with the king in a 
monarchy. But the English Parhament, after the struggle with the king, had 
ceased to champion the popular cause,_ an~ had set up a tyrannical rule on its 
own account; and many felt that their nghts rnust be safeguarded as much 
against p~rliamentary as against roy:'l encroachment. Baxter, therefore, has 
three part1es to deal with, king, parhament, ~nd People. King and people he 
makes parties to a contract, and h~ borrows the 1~ea of trusteeship for parlillillent, 
which has the duty on the people s behalf of seemg that the terms of the contract 
are observed. 

4 Baxter's work provoked a reply, The Rebel's Plea, by Thomas Tornkins 
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But though political theorists in England continued for many 
years-down to the Revolution of 1688 and after-to debate on 
the familiar assumption that the people had certain rights, which 
were guaranteed by a contract of government, a new and highly 
disturbing element had made its appearance in political theory in 
the intransigent doctrine of Thomas Hobbes, and to this we must 
now turn. 

(166o), which attacks his theory on historical grounds-the lack of e\·idence that 
any contract of government was ever entered into. On the contrary, 'in all the 
Chronicles that ever I met with, the higher I go, the more absolute I finde the 
king'. What privileges the people enjoy were 'wrested ... by force and fraud 
from weak and indigent kings, or given as acts of grace, and acknowledged with 
thankfulnesse for such' (p. 8). Tomkins's political theory is like Filmer's: 'a 
nation is families multiplyed, and a king but the common Father.' 



VIII 

HOBBES, SPINOZA, AND PUFENDORF 

H onnEs's political theory 1 is prefaced by an account of the 
nature of man, which closely resembles that put forward 
by Glaucon in Plato's Republic. l\len are not naturally 

sociable, but pugnacious and competitive, and their ideas of right 
and wrong are determined by their pleasures and desires. 

'Whatsoever is the object· of any man's Appetite or Desire, that is it 
which he for his part calleth Good: And the object of his Hate and Aver­
sion, Evill . ... For these words of Good, Evill .•. are ever used with 
relation to the person that useth them: There being nothing simply 
and absolutely so; nor any common Rule of Good and Evill, to be taken 
from the nature of the objects themselves. 2 

Men are by nature practically equal in their faculties of body and 
mind, for none is so weak as not to be able to threaten the safety 
of the strong. Hence arises mutual distrust, or 'diffidence', so that 
in the state of nature there can be no co-operation among men, 
and no civilization. The state of nature is a state of war, a war of 
everybody against everybody else, giving rise to 'continuall feare, 
and danger of violent death'. There is no place in the state of 
nature for the notions of justice or injustice, for 'where there is no 
common Power, there is no Law: where no Law, no Injustice'.J 

What, then, of the law of nature, of which earlier political theory 
had been full? Hobbes retains the phrase, but he interprets it 
in such a way as to give it virtually a new meaning. In the first 
place, he distinguishes 'Right of Nature' from 'Law of Nature'. 
The right of nature is simply 'the Liberty each man hath, to use 
his own power, as he will himselfe, for the preservation of his own 
Nature; that is of his own Life' ;4 in other words, as physical sur­
vival is man's paramount need, it entitles him to seize what he can, 
and keep it if he has the strength and cunning to drive off his 
natural enemies, the .rest of mankind.5 By a law of nature Hobbes 

1 This is set out at length in Leviathan (r6sr), but essentially the same 
theory had been stated more briefly in the Latin work De Give (164z). 

2 Leviatha11, c. vi. Cf. c. xiv: 'Good and Evill are nnmes that signific our 
Appetites and Aversions.' 

3 Leviathan, c. xiii. 4 c. xiv. 
s Man, in fact, is on a level with the animals, and has as much 'right' to any-
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means a 'Precept or generall Rule, found out by Reason, by which 
a man is forbidden to do that which is destructive of his life, or 
taketh away the means of preserving the same'; and the first and 
fundamental law of nature (seeing that 'from this diffidence of 
one another there is no way for any man to secure himself so 
reasonable as Anticipation' 1) is 'That every man ought to en­
deavour Peace, as farre as he has hope of obtaining it; and when 
he cannot obtain it, that he may seek and use all helps and advan­
tages of Warre'. Man's course, therefore, is to 'seek Peace and 
follow it', but also, 'by all means we can, to defend ourselves'. 
Hobbes mentions a number of other laws of nature, but ultimately 
they are all the consequences of the first, and can be reduced in 
effect to the rule, 'Do not to another that which thou wouldest not 
have done to thyself.'z 

These so-called laws of nature are stated by Hobbes as obliga­
tions, but they cannot be relied on in the state of nature.J He 
admits, in fact, that 'these 'dict;tes of Reason, men usc to call by 
the name of Lawes; but improperly: for they are but Conclusions, 
or Theoremes concerning what conduceth to the conservation and 
defence of themselves; whereas Law properly is the word of him 
that by right bath command over others'. In practice men often 
disregard them. 'The Lawes of Nature oblige in foro intenzo', as 
he puts it; 'but in foro extemo; that is, to the putting them in act, 
not. always.'4 This is very evidently true of the third law of nature, 
whtch lays down 'That men performe their Covenants made',5 for 
Hobbes admits that in the state of nature there is no guarantee 
that they will do so: 'Covenants, without the Sword, are but words, 

thing as ·a tiger has to its prey. Hobbes's right of nature recalls what T. H. 
Huxley called 'tiger-rights' (cf. E. Barker, Political Thought from Sperzcer to 
To-day, p. r:z:z), and involves no corresponding duties. In this peculiar sense 
'ev;ry n:~.n has a Right to everything, even to one another's body' (c. xiv). 

C. Xlll. 

2 7· xiv. Hobbes equates this with the law of the Gospel, 'Whatsoever ye 
requ.Ire that. o~hers should do to you, that do ye to them', but he characteristic­
all; mverts It mto a negative form. 

C, XV. 

4 Ib~d .. Ho?bes says a man ought to endeavour peace, &c., !\S if this ~ere a 
moral obligation. Recent critics have differed in their interpretation of this, and 
on the question whether Hobbes believed in obligations apart from the state. 
Cf. C. B. Macpherson, The Political Theory of Possessive Individualism (Oxford, 
I962.), pp. Io ff. What his doctrine comes to in practice is that this is how a man· 
would behave if he were prudent and also confident that other men were 
prud~nt too. When he says a man •{s forbidden' to do what is destructive o~ his 
own hfe, he means that a man's instinct compels him to aim at self-preservation: 
the compulsion is not so much moral as psychological. 

5 c. xv. 
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and of no strength to secure a man at· all.'' In nature, therefore, 
according to Hobbes, though men's reason tells them how they 
should behave, the only motives from which they can be relied 
upon to act are their likes and dislikes, and force, which arouses 
their fears, is the only effective method of controlling them.z 

Such, then, is the state of nature, but it is an intolerable condi­
tion, and men's 'Fear of Death; Desire of such things as are 
necessary to commodious living; and a Hope by their Industry to 
obtain them' lead men to agree upon 'convenient Articles of Peace', 
suggested by reason ;J namely, 'that a man be willing, when others 
are so too, ... to lay down this right to [i.e. power to get if he can] 
all things: and be contented with so much liberty against other 
men, as he would allow other men against himselfe.' 4 But the only 
way to secure that such an agreement will be observed is for all to 
submit to the authority of a ruler with power to enforce it; and 
so men are brought to· the social contract, by which the state of 
nature gives place to civil society through the institution of a 
sovereign government. Though necessary, Hobbes insists that this 
is a wholly artificial arrangement. 'Men have no pleasure (but on 
the contrary a great deal of grief) in keeping company, where there 
is no power able to overawe them all',s for they are not naturally 
gregarious, like bees or ants,6 and those who say, like Aristotle, 
that man is a rro~tTtKov (ciJov are wrong.7 

The terms of the contract are 

as_ if every man should say to every man, 'I Au~horise and give up my 
Right of Governing mysclfe, to this Ma~, or this _Assembly of men, on 
this condition, that thou give up thy Right to him, and Authorise all 
his Actions in like manner'. [By this means they] con.ferre all their 
power and. strength upon one Man, ~r upon ?ne Assembly of men, that 
may reduce all their \Vilis, by plurality of vmces, unto one \Viii: which 
is as much as to say, to appoint one Man, or Assembly of men, to beare 
their Person: and every one to owne and acknowledge himselfe to be 
the Author of whatsoever he that so beareth their Person shall Act 

h C , or 
cause to be Acted, in those things that concern t e ommon Peace and 

1 c. _xvii. Cf. ~· xviii: 'Covenants, being but words and breath, have no force 
to obhge, contam, constrain or protect any man, but what it has f h 
publique Sword.' ' rom t e 

2 Cf. c. xv: 'Before the names of Just and Unjust can have place th 
b . p • II 11 t th . C , ere must e some coercive ower to compe men equa Y 0 e1r ovenant b h 
terrour of some punishment greater than the benefit they expect by t~' bY t e 
of their Covenant.' e reach 

3 c. xiii. 
5 c. xiii. 6 .. c. xvn. 

4 c. xiv. 
7 Cf. De Give, c. i. 
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Safetie; and therein to submit their Wills every one to his Will, and 
their Judgements to his Judgement. 1 

This, then, is the 'generation of that great Leviathan', the state, 
in which henceforth all men are subjects, except the man on whom 
all have agreed to confer power, who becomes sovereign over them.z 
Once he is instituted, his subjects are bound to obey him, for by 
the terms of the contract, says Hobbes, they have surrendered all 
their liberty of action to him, and whatever he does as sovereign 
he does by virtue of the powers they have conferred on him. If a 
subject is killed in resisting his sovereign, 'he is the author of his 
own punishment, as being, by the Institution, Author of all his 
Sovereign shall do' .J There is no covenant with God in the name 
of which men may disobey the sovereign, nor is there any covenant 
between the people and the sovereign; so that whatever the 
sovereign's actions, 'there can happen no breach of Covenant on 
the part of the Soveraigne; and consequently none of his Subjects, 
by any pretence of forfeiture, can be freed from his Subjection'.4 

For the sovereign was no party to Hobbes's contract, but simply 
the recipient of powers conferred on him by a contract of all with 
all. A contract, again, implies at least two persons as parties, but 
the people were not a 'person' capable of acting as a party to a 
cont_ract with the sovereign before they were united in subjection 
~0 ~~~; up to that time they were merely an aggregate of isolated 
tndividual persons, and by the terms of the contract the sovereign 
'bears the person' of them all. In this way Hobbes destroys the 
whole foundation on which previous writers had rested the theory 
of the contract of government as a means of limiting royal power 
~nd justifying popular revolt. The only possible contract, accord­
mg to Hobbes, is one of individuals with one another, and the only 
e?force~ble contract is one by which they all surrender their indi­
Vidual hberty to a common sovereign. 

German commentators have engaged in a controversy on the 
question whether Hobbes's contract is to be regarded as a Vereini­
gungsvertrag (a social contract proper) or an Unterwerfzmgsvertrag 
(a contract of subjection).s Gierke suggests that it is a Vereini-

1 Leviathan, c. xvii. 
2 .H?bbes writes that the sovereign may be 'one man or one assembly of men', 

b~t It IS clear that all the time he is thinking really of absolute monarchy, and he 
gives rcas.'?~s (c. xix) for preferring monarchy to alternative forms of government. 

3 c. XVIII. 4 Ibid. 
5 e.~. G. Jellinck, Allgemeine Staatslelzre (Berlin, 19oo), p. x8s, note; and 

see Gierke, Johannes Altlmsius (additional matter in 3rd edn.), p. 378, and 
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gu11gs?.:ertrag, because it unites individuals hitherto uncombined; 
but it also comes under the Begriff of an ~]1lterwerfzmgn·ertrag, and 
he concludes with the opinion that it is 'mehr pactum subjection is'. 
Against this one might argue that as a pactum subjectio11is was 
essentially a contract between ruler and subjects, and Hobbes 
expressly denies that there can be any such contract, we ought 
rather to classify Hobbes's co,·enant as a form of pactum wzionis, 
though possibly a rather special form. But there is little to be gained 
by attempting to apply to Hobbes's contract the rigid distinctions 
drawn by German lawyers in the later seventeenth century. Hobbes 
was by no means the only writer whose contract would not fit 
exactly into the standard contractarian scheme, which indeed was 
elaborated largely in order to refute him. 

Gierke particularly censures the suggestion that there are two 
contracts in Hobbes, 1 and from what we have seen so far of 
Hobbes's account of the institution of the state it certainly appears 
that Gierke was right on this point. Yet when Hobbes summarizes 
his doctrine at the beginning of the chapter on the rights of the 
sovereign,: he introduces a new element which at first sight sug­
gests that, if there were not two contracts, there were at any rate 
two stages in the completion of the single contract. 

A Common-wealth is said to be Instituted [we read] when a Multitude 
of men do agree and covenant, every one with every one, that to what­
soever Man, or Assembly of Men, shall be given by the major part thea 
Right to Present the Person of them all ... ; every one, as well he that 
voted for it, as he that voted against it, shall Authorise all the Actions 
and Judgements of that Man, or Assembly of men, in the same manner 
as if they were his own .... 

First of all, then, there is the decision to unite and establish a 
sovereign, and this must be unanimous, but the actual choice of 
the particular sovereign follows, and this is decided by a majority. 
Yet there is no real inconsistency here, for it is evident that this 
second stage follows immediately after the first, since the union 
could not subsist without the rule of the sovereign, and the 
members of. the dissentient minority are bound to acquiescence, 
on the principle that unless they consent with the rest, they may 
be treated as though they still remained in the state of nature, 
and 'justly be destroyed by the rest'. By voluntarily entering the 

F. Tonnies, Thomas Hobbes, Leben uPid Lehre (3rd edn., Stuttgart, I9ZS), pp. 
JOZ-6 (notes IZI and 122). 

1 Gierke, Joham1es Altlmsius, p. 340. ~ LeviathaPI, c. xviii. 
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society, a man 'sufficiently declared thereby his will (and therefore 
tacitely covenanted) to stand to what the major part should or­
dayne', and thus by the expedient of a tacit contract Hobbes (like 
Locke and others) saves the principle of unanimous individual 
consent, and the choice of the sovereign falls into place as an 
integral part of the single original contract. 1 

Critics often used to attack Hobbes's theory on the ground that 
his covenant never actually took place, but as an answer to the 
contract theory this line of argument misses the real point, even 
though many contractarians may have believed that the contract 
was an historical fact. Against Hobbes it is even less effective than 
usual. On exactly the same footing as 'commonwealths by institu­
tion' (i.e. states where the sovereign is established by contract) he 
places 'commonwealths by acquisition', that is, states 'where the 
Soveraign power is acquired by Force'. In them men obey the 
~ov~reign 'for fear of death', because he 'hath their lives and liberty 
m h1s Power' ,z and there is little doubt that Hobbes regarded this as 
the c~mmonest way by which states had actually come into existence. 
In sp1te of his elaborate discussion of the contractual basis of political 
obligation, it is clear that he did not regard the terms of the covenant 
as in themselves a sufficient explanation of the necessity for political 
obedience. For if we ask why a man must keep the covenant, and 
accept all the sovereign's actions, however oppressive, as his own, 
I;Io?~es has already admitted that a bare covenant in itself has no 
obh.gm~ force at all, and that it is only fear that can keep men in 
subject10n.3 Why, then, should we not disobey if we feel confident 
that \~e can escape detection, or if there are good prospects of a 
reb~lhon being successful? Hobbes's answer is that to do so would 
be lmprudent: 'it is manifest that though the event [i.e. success] 

~ fn the De Cive, it may be noted, these two stages do not appear, and the 
w .0 e process is unanimous: 'Voluntatum haec submissio omnium illorum 
un~us. hominis voluntati vel unius concilii tunc fit, quando unusquisque eo rum 
un1cuique caet bl" d · d 1 • ·n· h . . erorum se pacto o 1gat a non res1sten urn vo untatl 1 IUS 
0!_l'~rus _vel illius consilii, cui se submiserit' (c. v, § 7). 
. ev!athan, c. xx. Hobbes brings these into line with his theory that save-

r~~~~ IS acquired by covenant by the assumption that the conqueror can exact 
0 be Ience from his subjects as the price of sparing their lives· but it will be 
0 ~erved ~hat i'?- this case the contract is one between ruler a~d subjects, in 
Spite 0~ h1s demal that there could be such a covenant. A child's obligation to 
obe~ his father is placed on similar grounds. Cf. G. Croom Robertson, Hobbes 
(Edmburgh, 1886), p. 147. 

3 He admi~s that, besides 'fear of the consequences of breaking their word', 
~en may ?e. I~fiucnced by 'Glory, or Pride in appearing not to need to break 
It • But this IS a Generosity too rarely found to be presumed on' {c. xiv). 
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follow, yet because it cannot reasonably be expected, but rather 
the contrary; and because by gaining it so others are taught to 
gain the same in like manner, the attempt thereof is against reason.' 1 

Hobbes's basic doctrine, in fact, was his view of human nature 
as essentially selfish and at the same time timorous. The sovereign's 
authority is made to consist of the combined powers (or 'rights of 
nature') of all his subjects, conferred on him by the terms of the 
contract, but an obligation to abide by that contract is clearly not 
the real reason why they obey him. Their ruling motive is desire 
for protection-for the preservation of their lives: this was the 
reason why they abandoned their liberty in the state of nature and 
submitted to political authority, and this is ultimately the reason 
why they continue to obey him-that generally submission is the 
best way to get security, and rebellion means the risk of punish­
ment. Hobbes admits that the duty to obey ceases when the 
sovereign issues orders that would endanger his subjects' lives or 
personal safety. 

The obligation a man may sometimes have upon the Command of the 
Sovereign to execute any dangerous or dishonourable Office, dependeth 
not on the words of our Submission; but on the Intention; which is to 
be understood by the end thereof. \\7hen therefore our refusall to obey 
frustrates the End for which the Sovereignty was ordained, then there 
is no Liberty to refuse: otherwise there is. z 

Ultimately obedience depends, not on a covenant or promise to 
obey, but on the continuance of protection: 

The Obligation of Subjects to the Soveraign is understood to last as 
long, and no longer, than the power lasteth by which he is able to 
protect them. For the right men have by Nature to protect themselves, 
when none else can protect them, can by no Covenant be relinquisqed . 
. . . The end of obedience is protection, which, whensoever a man seeth 
it, either in his own, or in another's sword, Nature applyeth his obedi­
ence to it.3 

This, as Spinoza saw,4 was a weak point in Hobbes's contract 
theory. His practical doctrine is that owing to man's nature nothing 
but fear can keep him in order, and that it is generally to his 

I C, XV, 

2 c. xxi. Cf. c. xiv: 'No man can transferre or lay down his Right to save 
himselfe from Death, Wounds and Imprisonments (the avoyding whereof is the 
onely End in laying down any Right), and therefore the promise of not resisting 
force in no Covenant transferreth any right; nor is obliging.' 

3 c. xxi. 4 cr. below, P· I IS. 
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interest to obey whatever de facto sovereign can make his ru~e 
effective; for the alternative to submission is anarchy, which IS 

worse. He justifies this necessity of obedience by an elaborate 
account of sovereignty 'by institution' through a social contract, 
but on his own showing the obligation to obey only becomes 
effective when enforced. Hobbes indeed says that regarded 'as 
delivered in the word of God' the laws of nature are 'properlY 
called laws', 1 but only the sovereign (the product of the contract) 
is entitled to interpret and apply them. Political obligation is more 
genuinely contractual when the conquered subjects of a sovereign 
'by acquisition' are obliged to obey him as the price of their lives 
being spared. 

It has been suggested that one reason for his usc of the contract 
theory may have been to make an otherwise unattractive doctrine 
seem more acceptable. Incidentally, by a clever manipulation, he 
made it an argument for absolutism instead of for the right of 
resistance, and so turned the tables on his adversaries. There is 
~0 r.eason to suppose that he meant either the state of nature or the 
mstttution of sovereignty by contract to be taken as historically 
true. Though he wrote of the 'causes' and 'generation' of a common­
weal~h,2 the contract was really just an hypothesis on which to base 
~ ratwnal explanation of absolute government. His state of nature 
•s not what men once were, but what they potentially are toda~, 
except for the repressive authority of government. To support Ius 
account of the state of nature he points not to history, but to the 
f~ct that, even under government, a man going a journey arrns 
~~m~elf, and 'when going to sleep, he locks his doors; when even 
10 Ius ~ous~ he locks his chests'; and that the rulers of ind_ependent 
state~ are :n continuall jealousies, and in the state and posture. of 
Gladtators .3 Though Hobbes employed the terminology of con­
tract, he stood outside the main stream of contractarian thought. 
In t.he l~ng run his chief contribution to political theory was his 
clanfic_atwn of the principle of sovereignty, and the relation of 
sovereignty to law.4 He defined law as the command of a sovereign 
legi~lator, equated right and wrong with legal and illegal,5 and 
demed to natural law any legal force. As things have turned out, 

1 c. xv. z c. xvii. J c. xiii. 
4 Filmer also insisted on the universal necessity for sovereignty, or 'arbitrary 

power' • but ~nstead of deriving it from a contract he placed it in the hands of a 
monarch ruhng by divine hereditary right. Therefore his views also were un­
accepta~le to the Whigs, whose philosophy prevailed in England from the 
Revolutwn onwards. s Leviathan, c. xxvi. 
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the historical process which has located sovereignty in the hands 
of Parliament (and a Parliament which, through the extension of 
the franchise, represents the masses instead of only the land­
owners) has led to the obsolescence of the devices (fundamental 
law or original contract) which were valued in the se\·enteenth 
century as checks on arbitrary power. 1 The result has been that 
this element in Hobbes's political theory, though generally repu­
diated and often misunderstood in his own day, has, as it were, 
come true in ours. This, of course, is not to say that we need or can 
accept the premisses on which it rested in Hobbes, his cynically 
one-sided view of human nature, his refusal to admit any obligation 
but self-interest, and, the ultimate root of all, his whole materialist 
philosophy.z These questions are beyond our concern here, and 
we must return to the social contract. Another obvious criticism 
of Hobbes is that men so naturally anti-social as he depicts them 
could never unite to form a society, and that the social contract, 
always open to objection on account of its artificiality, is in Hobbes 
more artificial than ever. There is weight in this criticism, although 
a partial answer to it is that he did not mean his state of nature or 
his contract to be taken literally. Hobbes has been both detested 
and admired, but no one can deny his importance in the history of 
contractarian doctrine; no subsequent writers could avoid either 
being influenced by him, or, if they disagreed with him, having 
to contrive an answer to him. 

One of the most eminent of the followers of Hobbes was Spinoza, 
who constructed a theory of political obligation which in most 
essentials corresponds closely to Hobbes's. In the state of nature, 
according to Spinoza, men's actions are determined not sana 
ratione sed cupiditate et potentia, yet what men chiefly desire is a 
life as far as possible secure and free from fear.J Naturally, how­
ever, under the influence of passions such as anger, envy, and 
hatred, men are enemies of one another, and being cleverer and 
more astute than all other living creatures, they are more capable 
of injuring one another, and consequently more afraid of one 
another.4 There are no natural rights, i.e. no moral obligations, 

' I refer here to Great Dritain itself. In the United States the older ideas still 
prevailed, and the Constitution was expressly designed to exclude the parlia­
mentary sovereignty against which the thirteen colonies had revolted. 

2 He endeavoured to explain sensations, thoughts, and emotions, in fact the 
whole of consciousness, as varieties of physical motion (Leviatlzmz, cc. i-iii). 

J B. Spinoza, Tractatus Tlzeologico-Politiws (167o), c. xvi. 
4 Tractatus Politicus (published posthumously in 1677), c. i, § 5, c. ii, § 14. 

fi852 I 
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but only power-in fact, might is, or confers, right.' Consequently 
right and wrong have no meaning except under a government 
which makes laws to distinguish them; by nature all things are 
open equally to everybody, and property, and justice and injustice, 
exist only in the state.z 

The state of nature is insecure, and without mutual help it is 
impossible to sustain life or cultivate the mind. 3 Hence men must 
agree to live under the laws of a society. The attempt to do so, 
however, would be vain, did not self-interest point to the necessity 
of such a course. And so men must make a firm compact (firmissime 
statuere et pacisci debuenmt) to restrain their passions when they 
would lead to the hurt of other people, to do nothing which they 
would not wish done to themselves, and to defend the rights of 
?thers as though they were their own.4 But it is difficult to enter 
mto a pact when one cannot trust one's neighbour, and so each 
man must transfer all his power to the society, which alone shall 
then hold the supreme right of nature, that is, supreme power, 
over all things, and each man must obey, if not freely, then through 
fear of punishment.s 

Spinoza diverges from Hobbes at this point, for instead of men 
transferring their natural powers to a sovereign ruler, they transfer 
them to the whole society, and the state so created is a democracy.6 

Experience shows, he says, that the more absolute a king's power, 
the more misery his subjects have to endure, 7 and the majority of 
a large community is less likely to make mistakes: consequently 
democracy is preferable to monarchy.8 This preference is partly 
the result of the truer psychology of Spinoza, for he recognizes 
that men have natural sympathy and pity, and a natural need of 
one ~nother, as well as hatred and envy; and though he thinks that 
enmity is usually stronger than friendliness, he does not, like 
Hobbes, seek to explain away all generous emotions as disguised 
~o~ms of selfishness.9 When the sovereign power is established, 
lt 15 above all law (nulla lege teneri) and can command universal 

I 'U .namquamque rem naturalem tantum iuris ex natura habere, quantum 
P~~entt~e habet ad existendum et operandum .... Per ius itaque naturae in­
~e ego tpsas naturae leges, seu regulas, secundum quas omnia fiunt, hoc est, 
Ipsam n~turae potentiam.' (Tract. Pol. c. ii, §§ 3-5; cf. § , 8: 'nihil absolute 
na;urae ture prohibetur, nisi quod nemo potest.') 

§§ 19, 2J, 3 § IS 4 Tract. Thcol.-Pol. c. xvi. 
: Ibid. 6 Ibid. . 7 Tract. Pol. c. vi, §§ 4, s. 

Tract. Theol.-Pol. c. xvi. 
9• Cf. ~r~ct. Pol. c. i, § 5, and c. ii, § 15: if the schoolmen call man an 'animal 

soctale, mhtl habeo quod ips is contradicam'. 
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obedience, for such was the pact, tacit or express (hoc enim tacite 
vel expresse pacisci debuerzmt omnes), by which men transferred all 
their powers upon it (cum omnem suam potentiam se defendendi, hoc 
est suum ius in eam transtulerzmt). 1 It cannot do wrong, for wrong 
is defined by law, of which it is itself the author. 2 

In this account of the institution of government, Spinoza is 
expounding a doctrine in many ways similar to Hobbes's; but in 
a letter written to a correspondent in 1674 he claimed that he 
differed from Hobbes in that he always kept man's natural right 
undiminished, and ascribed to the sovereign in any state only as 
much right over his subjects as he had greater power than they, as 
is the position in the state of nature. 3 By this Spinoza presumably 
meant that he did not, as Hobbes did, rest the obligation to obey 
the sovereign on a supposed law of nature that men must keep 
their covenants, but frankly equated right with might, and held 
simply that the government could command obedience because 
of its superior strength. It is true that Spinoza's account of the law 
of nature is less ambiguous than Hobbes's, and though the door­
way from the state .of nature to civil society is a contract of all with 
all, it is much less prominent and elaborate than in Hobbes's 
account of the institution of the sovereign. But if obedience 
depends wholly on self-interest, including the fear of punishment, 
the question again arises, why should not men disobey, or rebel, 
if they can escape detection, or are reasonably confident of a 
successful revolution? Hobbes's reply was that such a risk was 
never worth taking; Spinoza admits that a contract against self­
interest cannot bind,4 and that if the common interest demands it 
the contracts by which men handed over their rights to a ruling 
assembly or individual may have to be broken. But, he asserts, no 
private man may decide this question, but only the sovereign itself.5 

In a passage in his Ethics he raises the question why a man may 

1 Tract. Tlzcol.-Pol. c. xvi. 
2 Tract. Pol. c. iv, § 4· Dut (§ s) there is a sense in which it can be said pcccare, 

viz. when it allows any action that might lead to its own downfall. But this is 
an error of judgement rather than a moral sin. 

3 Spinoza, Epist. so: 'Discrimen inter meet Hobbesium ... in hoc consistit, 
quod ego naturale ius semper sartum tectum conservo, quodque supremo 
magistratui in qualibet urbe non plus in subditos iuris, quam iuxta mensuram 
potestatis, qua subditum superat, competere stntuo, quod in statu naturali 
semper locum habet.' 

4 Tract. Theol.-Pol. c. xvi: 'Nemo contrahit, nee pactis stare tenetur, nisi 
spe alicuius boni, vel sollicitudine ali cui us mali: quod fundamentum si tollitur, 
pactum ex sese tollitur.' 5 Tract. Pol. c. iv, § 6. 
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not disobey if he thinks disobedience will be more to his interest 
than obedience, and feels sure that he will escape the detection 
and punishment which generally make it more advantageous to 
obey. If a man by deceit could escape imminent danger of death, he 
asks, would not reason urge him to be deceitful? Spinoza's answer 
is that if so, reason .would urge similar conduct on all men in 
similar circumstances, that is, to enter into perfidious social con­
tracts, and so make their common laws of no effect; and this is 
absurd.' On this question, then, his argument is in fact virtually 
the same as Hobbes's.z._.·· 

This point is interesting because it brings out clearly what is 
perhaps the most far-reaching difference in outlook and objective 
between many political theorists of recent times and their pre­
decessors in the seventeenth and eighteenth centuries. That was 
an ag: of personal government by kings, and the great political 
q~~st10~ was one of right. In the eyes of many, kings ruled by 
dtvme nght, and disobedience was ipso facto a sin. Others denied 
the theory of divine right, but the contract theory which they 
genera!ly substituted for it was equally a question of right, and one 
?f t~etr ~otives for adopting it was that it made disobedience 
J~sttfiable tn certain circumstances, on grounds not of mere expe­
dtency but of right. Nowadays political theory generally moves on 
a lower-a less theological and a less ethical-plane. Divine right, 
not only of kings but of peoples too, has been discarded, for demo­
c~acy and self-determination, open though these are to wide 
dtergences of interpretation, are now so much the accepted basis 
0h government that interest has shifted in democratic states from 
t e · qucstton of right to the question of the use that the people shall 
make.of the power it unquestionably possesses. Three factors have 
contnbuted t b · · 'f f · 0 ·1· . . o nng about thts sh1 t o mterest. ne was ut1 1-
tanamsm wh· h b f d' · ' Ic rought right itsel , once tvme, or at any rate 
~atur.al, down to earth, by making it a question of the greatest 

Happt1ness of the greatest number· another was the inversion of 
ege' ' s transcendentalism by Karl Marx, who interpreted 
I Eth IV I .. 

) · ·) xxu, and sclzol. E. F. Carritt suggests (Morals and Politics (Oxford, 
1935.b,Jp. 43 that this 'may be a moral absurdity, but nevertheless it is the only 
possl e conc!usio f h' d d H . I . I d lJ · n rom IS premisses alrea y state . e IS on y entlt e to 
c~ It \'~reasonable when detection is likely.' But if by 'absurd' Spinoza means 
~ at WI espread perfidy would lead to the disruption of government, and so 
mvol~·c mor~ ultimate disadvantage to myself than if I obeyed, he may well be 
?ractJc~lly ng~t, and the obligation to obey will still rest on expediency, which 
IS cons1stent With his principles. 

2 Cf. p. I 10 above. 
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history as a contest for power in terms not of morals but of 
economics. And at the same time the ideas of the historical school 
of law tended to displace belief in natural law, with the result that 
history became its own justification, from which there was no 
appeal to any higher standard of right or justice. In the seventeenth 
century, however, the enunciation of a political theory like that of 
Hobbes and Spinoza, with its explicit repudiation of the validity 
of any right other than power, so that government (and therefore 
rebellion also) became a question not of morals but of convenience 
or expediency, had a profoundly disturbing effect. 

Among the hosts of jurists and professors of law in Germany and 
the Netherlands who published works on political science in the 
seventeenth and eighteenth centuries, there were a number who 
simply fell under the influence of Hobbes's clear definitions and 
systematic argument, and more or less completely adopted his 
doctrine, shocking though many felt it to be. There is little to be 
gained by a detailed survey of these secondary figures, for they 
made no significant addition to the ideas they inherited. One 
example, Professor J. C. Becmann, of Frankfort-on-the-Oder, 
may well stand for them all. After remarking that the cause of 
society is human need, because we are not self-sufficient, but want 
one another's help, he tells us that besides this wish for our own 
convenience, we are all afraid of one another. By nature we have 
an equal right to all things, and our wants are such that we naturally 
injure one another in trying to get them, for whatever we do, we 
do from selfish motives. None of us is strong enough to secure his 
own safety, and so for refuge we fly to society, which is formed by 
a voluntary contract. 1 This means that we must give up our rights,z 
and no conditional or partial surrender will suffice, for there will 
be no peace in a state in which individuals are allowed to make 
reservations on the ground of personal interests or compunctions.3 

Becmann admits that governments were erected for the people's 
and not the governors' benefit, but it must not be assumed that 
rulers stand to their subjects like tutors to their pupils. Bad tutors 
can be removed, but it is not so in the state, for we must recognize 
that the sovereign has no human superior by whom he can be 
judged. God alone can punish him. 4 

' J. C. llecmann, Meditationes Politicae (3rd edn., Frankfort-on-the-Oder, 
1679), c. iv, § 3· In § 4 he quotes Hobbes's view that the state of nature is a 
state of war. z c. v, § x. J c. xii, § 6. 

4 Ibid. Hobbes himself had admitted that though the sovereign could not 
commit injustice or injury' in the proper signification' (i.e. the legal signification), 
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But while they had a number of followers, the principal effect 
of the doctrine of Hobbes and Spinoza on their contemporaries 
was to antagonize them. In appearing to equate natural law and 
political obligation with self-interest, it was commonly believed 
that they had made a clean break with medieval and post-Renais­
sance beliefs, and this constituted a challenge to all who cherished 
traditional views about moral obligation, even if they were content 
with an absolutist theory of the state. The foundation of the whole 
idea of natural law had been the conviction that independently of 
political institutions, or of human passions, there was a real moral 
difference between right and wrong, which all men had a duty to 
respect, and by which all human institutions, the state included, 
must be guided. Some writers had identified this with the Will of 
God, and while many lawyers, civilians and canonists, had come 
t? tr~at the actual human systems they expounded, Roman or eccle­
stastrcal, as concrete embodiments of the law of nature, there still 
remained, at bottom the idea that there was a real criterion not , , 
merely relative to self-interest, by which actions and institutions 
should be judged. It was in this atmosphere that the contract 
th~ol}' had developed, and its main function, in the hands of the 
rehg10us monarchomachi and others of their school, had been as a 
guarantee that this criterion should be respected. Upholders of 
~o~archy by divine right accepted the same basic presuppositions, 
dtstr~guishing the conscientious king from the tyrant, and acknow­
led~mg his moral responsibility, albeit only to God, and not to his 
subJects. 

. Hobbes and Spinoza apparently demolished all this so that 
10 ~~e later seventeenth century and afterwards, the law~ers and 
pohtrcal th · · h · · f eonsts who could not accept t e1r vtews, and wished to 
r~ ute them, felt bound to attempt a reconstruction of the theory 
o. natural law and contract in such a way as to avoid the conclu­
sd1.0dns that Hobbes and Spinoza had drawn. Some of these writers 

1 not do h · h d.. l · th muc more than retterate t e tra Itwna contractanan 
eoldryb, occasionally incorporating such Hobbesian elements as 

cou e mad f · I · Th B · £ e to con orm to their genera view. us ercknnger, 
a pro essor of law at Utrecht, constructed a somewhat eclectic 
a~~ount of the origin of the state, by which families united into 
Vl ages, and villages into states, their union being 'partly natural 

nevertheless he c ld . . . . ( · h · ") 1 f G d d . ou commit 'm1qmty' Lev1at an, c. xvm . twas or o , not 
rna~ ~b eal With this; but the only reason why God m~st be heeded, according 
to 0 es, was that he holds irresistible power (c. xx:·o). 
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and partly voluntary' .x It was voluntary because at each stage a 
mutua ob/i'gatio was recognized by the express consent of the 
elements that combined, which consent can be regarded as the 
efficient cause of the union, and as constituting a quasi-contract.z 
Then there was an unqualified contract by which the people con­
ferred sovereignty on their rulers; this was not an out-and-out 
alienation of power, but was analogous to hiring rather than 
selling.J This does not carry us very far in the refutation of Hobbes, 
though it contains some of the ideas (e.g. the distinction between 
the contract of union and the contract of submission) which were 
used when a more resolute effort was made. 

The most important and influential of the whole school of 
writers who attempted to construct a complete political theory in 
answer to Hobbes and Spinoza was Pufendorf. 4 First of all he 
attacks their conception of the law of nature. It is not to be equated 
with man's animal desires, nor is the state of nature a state of war. 
Man's natural condition is peaceful-the condition enjoined by 
the law of nature, which imposes on him a real and binding 
obligation. But though man has a duty to observe the law of nature, 
he is swayed by passions and desires, so that it must be admitted 
that the peace of the state of nature is precarious and uncertain.5 

Accordingly men are led to enter society. Pufendorf agrees with 
Hobbes that the dominating human motive is men's desire for their 
own convenience (utilitatem), so that they must have this in view if 
they are to choose a social life of their own will, and, being free, their 
entry into society must be voluntary.6 But he also holds, as against 
Hobbes, that men are naturally sociable, and that this sociability, 
or natural inclination to join societies, is the foundation of the law 

1 D. Derckringer, btstitutiones Politicae (Utrecht, x663), 1. i, § 3; ii, § x. 
2 Ibid. ii, § 6. In calling it a quasi-contract (quasi ex contractu coeuntium) 

Derckringer was presumably conscious of some doubt whether society can 
rightly be said to originate in a real contract. On the implications of this phrase 
see below, pp. 225 ff. 3 c. iv, § 7· 

4 In his De Jure Naturae et Gentium (Lund, 1672) and De Officio Hominis et 
Civis (Lund, 1673): both of these were translated into English and other 
languages, and became standard works on political theory, which left an abiding 
influence behind them. 

·5 De J. N. et G. II, c. ii, §§ 3, 5-12: cf. De Off. II, c. I, where he says that the 
state of nature is a condition of liberty, but must have been uncomfortable and 
dangerous. Nature itself wishes there to be some cognatio between men, enjoin­
ing them not to kill but rather to assist one another, but this cognatio has little 
effect among those living in natural liberty. Therefore, though a man need not 
treat his neighbour as his enemy, he must nevertheless regard him as an un-
certain friend. 6 De Off. 11 c. v. 
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of nature, and a necessary condition of a man's willingness to unite 
with his fellows. 1 

This natural sociability, however, is not by itself a sufficient 
explanation of the formation of civil society. Although outside 
society man's life is miserable, yet his natural desires and needs 
could be abundantly satisfied by primitive types of society, and 
it cannot be inferred from man's sociability that he is naturally 
impelled to form a state. He who becomes a citizen sacrifices his 
natural liberty, and subjects himself to authority, including the 
right of life and death, and is forced to do many things he naturally 
dislikes doing, and to refrain from many things he greatly desires. 
Also much that is beneficial to society as a whole seems to be 
opposed to the interests of particular individuals. The genuine 
and chief reason, therefore, why the patriarchs abandoned their 
natural liberty and formed states was in order to provide safe­
guards against the injuries which men may suffer at the hands of 
their neighbours. There was no other way sufficient to curb the 
malice of men, for although the law of nature bids men abstain 
from all injuries, yet reverence for this law is not a sufficient 
guarantee that men may live safely in naturalliberty. 2 

In this account of the origin of society Pufendorf accepts some 
elements in Hobbes's doctrine, but his view of human nature is 
essentially sounder and better balanced. Moreover, while Pufen­
dorf seems to have had some doubts about the reality of the state 
0~ nat~re, 3 his account of the origin of the state is not open to the 
histoncal objection that he conceived it to be the sudden and 
artificial product, by contract, of a collection of supposedly dis­
connected primitive men. Political organization was preceded by 
a so~ial existence in families, and the parties to the contract were 
not Isolated individuals but the patriarchs. The source of this was 
n?t Pufendorf's imagination but the scriptural records of Jewish 
history, and, as we shall see Locke took a similar line. Hobbes 
might have replied that he w~s not interested in the historicity of 
the state of nature, and if he pictured it as a condition totally 
opposed to civil society, this was because he wished to emphasize 
the tenuousness of the bonds of natural law, and man's indebted-

' DeJ. N. et G. II. iii. 15. 2 De Off. n, c. v. 
_3 Whatever the state of nature may be, Pufcndorf will not have it equated 

With a merely animal existence, for man has a natural duty to worship God 
(De Off. II. i). Men differ also from gregarious creatures like bees or ants in 
that these lack the 'ratio per quam pacta facere et regimini se submittere possint', 
and congregate merely for the collection of food so as to survive the winter. 
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ness to government for all the advantages of society and civilized 
existence. 

As against such views Pufendorf and his school stressed their 
belief that natural law imposed substantial and binding obliga­
tions, and his state of nature therefore was not one of complete 
detachment between men and men. A real law of nature meant 
that men had rights and duties in the state of nature, so that the 
state of nature must itself be a kind of society. Yet it was now 
a canon of belief that society (any societas, whether political or 
private) could only be formed by a voluntary contract of free 
individuals, and if one made the state of nature an already social 
existence (and therefore truer to historical fact), the social contract 
would be rendered superfluous. From this dilemma Pufendorf and 
his followers took refuge in the conception of socialitas, or natural 
sociability-a natural tendency to associate together-making the 
state of nature a life of common intercourse, though formless and 
insecure. 

The ultimate source of this idea was evidently Aristotle's dictum 
that man is political by nature, as altered and interpreted by the 
medieval theory that nature is only a causa remota or impulsiva 
which led men voluntarily (but artificially) to combine in society. 
The idea of socialitas had already appeared in Hoenonius1 and 
again more recently in Grotius;: it was a kind of compromise 
between the completely solitary and separate life of men in the 
state of nature depicted by writers like Mariana (or Hobbes), and 
the fully social life of an organized community. It was not a wholly 
satisfactory solution of the difficulty, for the more social it made 
the state of nature, the more unnecessary it made a social contract; 
on the other hand, if the element of sociability were weakened, the 
more Hobbesian the state of nature became, and the less plausible 
it was to maintain that the law of nature was a genuine law. But it 
had the advantage of finding room for the family in the state of 
nature, and so avoided contradicting the ancient (ultimately 
Aristotelian) and obviously plausible notion that the family or 
household was the oldest and most natural of societies. At the same 
time, whatever the . degree of sociability in the state of nature, 
Pufendorf could not leave men in it permanently, and he had to 
admit that it was an uncomfortable and precarious existence, from 
which men's needs impelled them to emerge. 

Men therefore form a state, and to do this they must unite their 
1 Cf. p. Bz, note 2, above. 2 . Preface, p. iii (Evats's translation). 
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wills and forces, through compact. 1 Hobbes had denied that there 
was any contract between people and ruler; the people in his theory 
were a mere aggregate of individuals before their subjection to 
sovereignty, and so could not be a party to a contract. Pufendorf 
was careful, therefore, to arrange that before the ruler appeared on 
the scene there should be a corporate people to meet him as a 
capable party to a contract of government. Accordingly he has two 
clearly distinguished contracts in his system, and the contract of 
government is preceded by a social contract, through which the 
future citizens make a covenant, si11guli cum singulis, promising to 
live together in a permanent community. For this contract they 
must be unanimous, and any one who dissents remains outside the 
future state; he is not bound by the agreement of the rest, although 
they form a majority, but is left in his natural liberty.2 

It will be remembere(i that one of the difficulties of writers who 
were working out a contract· theory in terms of Roman Law had 
been that the product of a contract of individual persons would be 
a societas, but that this strictly had no personality of its own, while 
even the fictitious personality of the Roman universitas could only 
come into existence through concession by the state, and hence 
was not strictly applicable to the state itself. 3 Pufendorf and other 
seventeenth-century lawyers evaded this obstacle by substituting 
for th_e older terminology their conception of 'moral personality'. 
By thts they meant what we should probably call legal personality, 
as opposed to natural personality. The legal world was a 'world 
not of physical, but of mental factors-or rather, in view of the 
fact th_at it was the moral aspect of these mental factors which was 
really m question, it was a world of moral factors, or tmtia moralia'. 4 

In effec:t Pufendorf meant by moral personality the capacity to be 
th~ subject of rights and duties in the sphere of natural law; and as 
thts c_apacity could be possessed either by individuals or by cor­
poration~, we arrive at the distinction, within the sphere of moral 
h~rsonah~y, between the persona mora/is simplex (the individual in 

ts capactty as a legal person) and the persona moralis composita (the 
group or corporation in the same capacity).5 In this sense, therefore, 

: De. J. N. et G. VII. ii. s, 6. 
Ibtd., § .7· Singuli must be understood here as heads of households, for 

Pufendorf dtd not mean literally all individuals, irrespective of status, age, or 
sex. c~. p. 12J, n. J. J See p. 45. above. 

4 ~terke, N~t. L~w (tr. Barker), i. 1 r8, q.v. for a fuller discussion of Pufcn­
dorf s thought In thts conncxion. 

5 Ibid., P· 121; sec Pufcndorf, De J. N. et G. 1. i. 12, 13. This distinction 
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a group, the state included, could be regarded as possessing 
personality for legal (i.e. contractual) purposes, if not psycho­
logically. 

Individuals having thus contracted themselves into a com­
munity, the next stage is the creation of a government, though a 
greater or lesser period of time may elapse between these stages. 
For this a second contract is necessary, and for some political 
theorists this completed the process. Pufendorf and his followers, 
however, intercalated between the two contracts a decretum to 
determine what form of rule was to be established. This involves 
the idea that the whole body of the people as united by the social 
contract forms for the time being a kind of democratic assembly; 1 

but as yet this is only the rudimenta of a state, and not a proper 
democracy, for only after the contract of submission has established 
a regular government, whose will all have thereby promised to 
obey, can individuals be coerced against their private will. z Yet 
even in this inchoate stage Pufendorf holds that individual liberty 
is not incompatible with the necessity of abiding by the decision of 
the majority, for if a minority dissents, it must not expect to be 
allowed to remain with the rest.J 

Finally we come to the contract of submission itself, by which 

between simple nnd composite morn! persons came to be replaced by n distinc­
tion, found also in Pufendorf (op. cit. VII. ii. 6, where separate personae physicae 
become one persona mora/is, by a contractual union), between the perso11a 
physic a (the individual) and the persona mora/is, a phrase which, with the adjective 
composita omitted, became merely a technical term for a group. This sense of 
the word is also found in Suarez (cf. the sentence from him quoted above, p. 70; 
and compare with this the meaning of the English phrase 'a moral certainty', on 
which sec the article in Q.E.D.). It was in this form that the expression was 
inherited by Rousseau; the danger then was that a new and unwarranted ethical 
connotation might be imported into the phrase, and encourage the theory that 
the 'moral person' of the community cannot err. \Vriters of the natural law school 
could not conceive of a group as capable of any action except through the agency 
of some representative individual. Hence their insistence on the necessity of 
a contract of subjection following the contract of union. (Cf., e.g., the theory of 
Hert, below, p. ISJ.) 

I cr. De J. N. et G. VII. v. 6, where he says that when a 'multitudo liberorum 
hominum' come together 'pactum initura circa conjunctionem sui in unam 
civitatem, jam tum coetus iste instar aliquod democratiae obtinet', because 
every one is free to express his own opinion. : Ibid. 

3 De J. N. et G. VII. ii. 7· The ground for this is, presumably, that by remain­
ing they give tacit consent, though he docs not actually use this phrase here. 
Later(§ 20) he does in fact apply the phrase pacta tacito to children born into a 
state, and further remarks that the consent of wives and servants is accounted 
for through their husbands and masters. As we have seen, the first formation of 
state was a contractual union of patriarchal households, in which the patriarchs 
alone acted. freely. 
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all promise to obey the government (be it monarchy, aristocracy, or 
democracy) which it has been decided to establish, on condition 
that in return the government will afford protection. 1 Previous 
writers had found themselves in difficulties when they tried to 
make the theory of a contract of submission, which works easily 
with a king or an oligarchical senate, apply to a democracy, and 
Pufendorf becomes equally entangled. For how can the people 
contract with itself; or, otherwise, who are the parties to the con­
tract of government? It might be suggested that the parties are the 
minority and the majority, for by the contract of submission the 
minority is bound to accept the decisions of the majority; but this 
is a very far from plausible expedient, and apart from the likelihood 
that the majority and minority will be numerically different on 
every occasion, it makes the institution of democracy differ in 
principle from the institution of monarchy, in which the popular 
party to the contract is the whole people. After a long discussion 
Pufendorf finally propounds the solution that the parties are the 
populus collectively on the one hand, and distributively (singuli) on 
the other, for in these senses they have different wills and are 
different persons. Even so there is an inconsistency, for the people 
who contract with a monarchical ruler are not individuals but the 
collective moral person created by the social contract. 2 But if 
unsuccessful here, Pufendorf was fairly successful (granting his 
contractarian principles) in solving the problem of combining 

1 DeJ. N. et G. vn. ii. 8. In§§ 9-10 he attempts a detailed reply to Hobbes's 
refusal to admit the existence of a contract between ruler and subjects. 'Dum 
ult_ro principi me subjicio, obsequium ipsi promitto, dcfensionem mihi stipulor. 
P~xnceps dum me civcm rccipit, defensionem mihi promittit, obsequium a me 
StJpulatur. Ante cam promissionem nequc ego ipsi obsequi, neque iste me 
dtfendcrc, saltern ex obligatione perfccta, tcnebatur. Quis ejusmodi actum ex 
c asse pactorum vclit cxcluderc ?' He proceeds to deny that this pactum is 
supervacuum because there was a previous conventio among those who thus 
;~tuntarily submit to the king, nor will he admit the validity of the objections 
c ~by Hobbes to a pact between ruler and subjects. 

he phrase ex obligatione perfecta above is significant. Hume later on was 
!~show that it is unnecessary to base allegiance on a promise to obey, because 
b~_san:e reason that explains the obligation to keep promises also explains the 

0 • ~atxon to obey the law. But the juristic contractarians would not rest content 
''~~- a~ything short of a perfect obligation, which to their minds meant an 
~. Jga~10n sealed by a contract. They were apparently willing to sacrifice both 

xsltoncal truth and logical consistency in order to secure this formal legality. 
h n De Off. II. vi. 7-9 Pufendorf summarizes his account of the formation of 

t. e_ state by duo pacta et unum decretum, remarking that these arc required 'ut 
CI~Itas regulari modo coalescat'. This seems to imply a recognition that a state 
might be f?rmed, irregularly, by other means. 

2 On thxs point see Gierke, Nat. Law (tr. Barker), ii. 335· 
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individual liberty in the state of nature with the necessity of the 
minority submitting to the will of the majority in the state. His 
clear distinction of the two contracts, which enabled him to escape 
Hobbes's conclusions, served him again here, for he secured the 
individualist principle by making the social contract unanimous, 
and then one of the terms of the contract of submission, in case 
a democratic constitution were chosen, was that the will of the 
majority should henceforward prevail. 

A completed state is now in existence, with a stlmtlmm imperirmz,1 

and much of the rest of Pufendorf's work is occupied with the 
discussion of the scope of positive law and the internal arrange­
ments of government, with which we are not concerned here. 2 

Under the necessity of meeting Hobbes's doctrines, the contract 
theory had now reached its fullest elaboration, and subsequent 
writers, while they differed in details and emphasis, did little more 
than repeat in essentials what was now the accepted political theory 
of the whole contractarian school. All believed in the historical 
truth of their theory, subject to certain qualifications, and un­
doubtedly one of its functions was to explain the genesis of the 
state, though the elaborate succession of contracts, or of contracts 
and decree, made it historically even less plausible than before. 
Their main purpose, however, was philosophical-to explain the 
necessity of political obligation, while keeping it within the frame­
work of the. moral principles that were embodied in the tradition 
of the law of nature. 

1 De J. N. et G. VII. iii. 1. 
2 Once contractually established, Pufendorf's government enjoys large powers 

over its subjects. The contract theory, in fact, though often an introduction to a 
liberal type of government, was by no means always so; as Jcllinek remarks 
(Allgemeine Staatslehre, p. 187), the practical effect of Pufcndorf's theory was 
to bring Hobbes's absolutism into n sclm/gerechte Form. His system rested 
ultimately on the foundations laid by Althusius, but he modified them in the 
light of Hobbes's work, and adapted them to a unitary type of state. 



IX 

LOCKE AND THE ENGLISH REVOLUTION 

POLITICAL theory in England in the second half of the seven­
teenth century was divided between two main schools-the 
Anglican Royalists who believed in the divine hereditary right 

of kingship, and their Whig opponents, who maintained the cause 
of popular rightsi and a limited monarchy. The contract of govern­
ment, between king and people, became a cardinal principle for the 
Whigs, and their belief in it continued for many years apparently 
unshaken either by the historical scepticism of the Tories or by 
the more logical attacks of Hobbes. Hobbes was potentially their 
more dangerous opponent, and a whole series of writers felt im­
pelled to undertake the task of refuting him. Most of them were 
unoriginal, and while they differed in the effectiveness with which 
they stated their case, their work scarcely amounted to more than 
repetition and elaboration, with variations, of the standard themes 
of natural law, limited or mixed monarchy,_ and the contract of 
government,z and it seems doubtful if they all fully understood the 
significance of Hobbes's position. Though an upholder of abso­
lutism, Hobbes was equally obnoxious to the Tories as to the 
Whigs, for his theory seemed to justify obedience to any successful 
de facto government, such as the military dictatorship of Oliver 
Cromwell; and the legitimist principles of the Royalists naturally 
le~ ~hem to repudiate any doctrine which attributed even the 
ongms of power to the people. Royalists and churchmen were as 
prominent therefore as Whigs or freethinkers among the antagon­
Ists of Hobbes. Clarendon himself was one of those who wrote a 
book for the express purpose of denouncing the Leviathan;J and 

1 The rights of landlords would be nearer the real Whig philosophy (cf. Defoe, 
p. :34, 0 ?te 2, below), but at any rate they were opposed to royal absolutism. 

~atticulars about some of these writers may be found in J. E. Bowie, Hobbes 
and Ius Crftics (x 9sx). 

3 A Brzej View and Sur·vey of tlze Dangerous a11d Pernicious Errors to Church 
a1Zd State in Mr. Hobbes's Book entitled Leviathan, by Edward, Earl of Clarendon 
(167o). His argument is in th; main historical and practical: an assembly such 
as Hobbes describes 'was never heard of, nor can be conceiv'd practicable', and 
'it cannot be imagin'd possible in nature' that an assembly of equals should ever 
agree to set up one man with such absolute jurisdiction. But his chief objection 
to Hobbes is on the ground that ltings and subjects were born, not made. 'In 
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when, on 21 July 1683, the University of Oxford demonstrated its 
loyalty to Church and King by solemnly condemning in Convoca­
tion a series of subversive propositions, and burning the books 
that contained them on a bonfire in the Schools Quadrangle, 
Hobbes's Le·viatlzan and De CiL·e found themselves in a mixed 
company along with the works of Buchanan and Cartwright, 
Milton and Baxter, John Knox and Cardinal Bellarmine.1 

By this time, however, Hobbes's works were almost forgotten, 
and they remained relatively unheeded until, late in the eighteenth 
century, Jeremy Bentham and others came to appreciate the signi­
ficance of his doctrine of legal sovereignty. Meanwhile, in the late 
seventeenth century, the vital question in practical politics was the 
succession to the throne. It was this which came to a head in the 
controversy over the Exclusion Bill, and the same issue was at 
stake a few years later in the Revolution itself. These crises were 
the occasion for the issue, or reissue, of a great flood of contro­
versial pamphlets and treatises, prominent among which was 
Sir Robert Filmer's chief work, Patriarclza.'! This was a thorough­
going defence of the legitimacy of absolute monarchy on the 
grounds of its inheritance of the powers conferred by God on 
Adam and his successors. \Vhig writers immediately recognized 
it as a formidable weapon in the han~s of .their Tory opponents, 
and as many set themselves to answer 1t as m the previous genera­
tion had sought to refute Hobbes. Among them was Locke him­
self, but his Two Treatises of Govenmumt, the first of which is a 
direct reply to Filmer, while the second also contains numerous 
allusions to his work, were not published until I 690, by which time 

truth,' he declares, 'all power was by God and nature invested into one Man 
where still as much of it remains as he hath not parted with and shar'd wid~ 
others.' 

t For an account of the bonfire see A. Clark, Life and Times of Alltho1ly 
Wood, vol. iii (Oxford Hist. Soc., 1894), P· 63. 'The scholars of all degrees and 
qualities', he tells us, who stood and watched t~~ fire, 'gave Se\"erall hums whilst 
they were burning.' First among the propositions condemned was: 'All · .1 . d . d ' . I f h I • d d CIVI authority IS .envc ongma ly rom t e ?cope, a~ sec?n :'There is a mutuall 
compact, tacit or express, between a pnnce and ~1s subjects, and that if he per­
form not his duty, they are discharged from ~hc1rs.' The third proposition was 
to the effect that lawful governors on bec?~ung tyrants forfeited their right to 
govern. Altogether twenty-seven propos1t10ns were condemned: se Somers 
Tracts (ed. Scott), viii. 420. e 

z Though first published in 168o, no doubt as a contribution to the dispute 
about Ex~lusion, it had. act~;~ally been .writt~n abo~;~t thirty years previously, 
and had circulated for a time m manuscnpt. F1lmer himself died in J6SJ· See the 
Introduction by Peter Laslett to his edition of Filmer's.Patriarc!la a11d other 
Worlls in Blackwell's Political Texts. 
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the successful accomplishment of the revolution had put the 
controversy in a new light. 

We cannot and need not deal with more than a few samples of 
these Whig opponents of divine hereditary right. They continued 
to base their arguments on what were by now a standard set of 
assumptions, prominent among which was the contract of govern­
ment between king and people, though they differed widely in the 
lengths they were prepared to go in the practical conclusions they 
drew from it. A fairly extreme position, though not as radical as 
some of the Puritan doctrines of the Commonwealth period, is 
illustrated by the Discourses concerning Government of Algernon 
Sidney. 1 Like Locke, he makes Filmer his main object of attack, 
repudiates the idea that royal authority is derived from paternal or 
patriarchal power, and ranges himself with Buchanan, Calvin, and 
Bellarmine in the belief that the people can depose princes and 
need not endure tyranny.z Government, however, is a necessity, 
for though men were born free and equal, they could not remain 
i~ the state of nature, in 'the perpetual and entire fruition' of the 
hberty given by God, since 'the Liberty of one is thwarted by that 
of another'. But 'whilst they are all equal, none will yield to any, 
otherwise than by a general consent. This is the ground of all just 
go~e~nments'. Societies originate in the 'free resolve of free men' 
to JOln together and establish laws which they oblige themselves 
to observe3 and the formation of the state involves the 'general 
consent of all to resign such part of their Liberty as seems to be 
for the good of all'. 4 Governments may differ in form, but all 
mus~ originate in consent,s and in good governments changes are 
possible in the superstructure while the foundations remain un­
shaken.6 

Sidney does not trouble to make the careful distinctions between 
th~ social contract and the contract of submission that charac­
tenzed his contemporaries abroad,? but his theory of society is 

o 1 6~ik~ Fiolmer's Patriarcha, this was a posthumous work, for although written 
m 2

1 1
0 It did not appear in print until 1698. Sidney was executed in x683. 

5 c. ~· §§ 2 • 9· 3 c. ii, § 5· • c. ii, § 20. 

b \ 1 1? § 10• In§ I 1 he admits that government may in fact originate in force, 
uJ a ~oust power is derived from the consent of the people. 

c. 11 • § 17· This is an allusion to a point frequently raised in the dispute 
about the nature of fundamental law. It occurs in the pamphlets of Ferne and 
Herle (above, p. 91), Hunton Filmer and elsewhere. 

7 I ' ' t was not only in England, it may be re~a~ked, that the th~ory of the 
contract of government was still maintained, as d1stmct from the socml contract, 
as an argument against despotism. The French Protestant writer Pierre Jurieu, 
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essentially contractual. Instead of a formal social contract we have 
a 'free resolve' of individuals to unite together and obey laws, and 
this, if not actually called a contract, is a contract in effect: it is an 
agreement of each to surrender some of his liberty on condition 
that all the rest do likewise. Once society has come into existence, 
and a government has been established, even if it is not made clear 
whether these were separate events, or formed a single operation, 
Sidney leaves no doubts about the contractual relationship be­
tween magistrates and 'the Nations that created them'. Contracts 
of government are 'real, solemn and obligatory'; even if not plainly 
expressed, and only 'implicit, and to be understood', they are 
nevertheless 'not dreams but real things, and perpetually obliging'. 1 

Sidney's political doctrine, like that of all the Whigs, rested on 
his belief that the ordinary man was born not simply as the subject 
of a reigning dynasty, but as the possessor of 'native rights', of 
which the laws should confirm the enjoyment. 'The Liberty of a 
people', he writes, 'is the gift of God and Nature',::: and this doctrine 
leads him to take up a definitely republican position: his govern­
ment consists not of an hereditary dynasty, however much re­
stricted in power, but of magistrates appointed by the people. And 
though the relationship between people and magistrates is one of 
contract, the scales are weighted on the popular side. 'The People 
for whom and by whom the Magistrate is created can only judge 
whether he rightly perform his office or not',J and in effect popular 
resistance to government is justifiable provided it is sufficiently 
concerted. 'The general revolt of a nation cannot be called a 
rebellion';• says Sidney; and though Locke and the Whig politi­
cians of x688 repeated much the same doctrine, Sidney's statement 
of it, which resembles Milton's,s reveals him to have been more 
radical than the majority of his Whig contemporaries. 

The views of the practical Whig politicians of the Revolution 
may be illustrated by the debates that took place on the exact 
definition of the means whereby James II was to be held to have 
ceased reigning and given place to the new monarch. The Revolu­
tion was accompanied by a large output of pamphlets, in which 
all the issues at stake were debated, and all the familiar arguments 

for example, used it in the latter part of the seventeenth century against Bossuet, 
who upheld the divine right of kings. See R. Lureau, Les Doctri11es Politiques de 
Jurieu (Bordeaux, 190.J.), pp. 42 ff., and G. H. Dodge, The Political Theory of the 
Huguenots of the Dispersio11 (New York, 19.J.7), pp. 34-93· 

' c. ii, § 32. cr. c. iii, § 19. 2 c. iii, § 33· cr. c. ii, § 31. 
3 c. iii,§ 41. 4 c. iii,§ 36. s Cf. above, p. 101. 

6852 K 
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marshalled anew, first to encourage one side or the other in their 
respective policies, and then to excuse or justify what had actually 
taken place. A good example of the latter is Robert Ferguson's 
Brief Justification of the Prince of Orange's Descent into England. 
The author of this pamphlet combines the two current Whig 
doctrines, fundamental law and a contract of government, and 
identifies both with the constitution itself. 'No government is 
lawful', he writes, 'but what is founded upon compact and agree­
ment between those chosen to govern and those who condescend 
to be governed.' Accordingly, 'the articles upon which they stipu­
late the one with the other become the fundamentals of the respective 
constitutions of nations, and together with superadded positive 
laws are both the limits of the rulers' authority and the measure 
of the subjects' obedience'. 1 There was nothing new in this theory, 2. 

but it was obviously useful as a basis for the Whig contention that 
a king who had broken the original contract and violated the funda­
mental laws had ipso Jact.o annulled 'all the legal rights he had to 
govern', and absolved all his former subjects 'from the legal 
engagements they were under of yielding him ooedience'. 3 Not~ 
the word legal, twice repeated. The point was that this was no 
mere revolt or rebellion, which might perhaps have been justified 
by ~n appeal to the law of nature; the Whigs tried to make out that 
t?etr. action was legally covered by the provisions of the constitu­
tiOn Itself. 

In the debates in the Convention there was much discussion 
of the questions whether James II had 'abdicated' or 'deserted' 
the government, and whether the throne was vacant or not, but 
as the Commons had resolved that he had 'broken the original 
contract ~etween king and people', a good deal was also heard, 
c;_t both stdes, of the line of argument we have just noticed. Sir 

obert Howard, for instance, had been told 'that the king has his 
~~o~n b.y divine right', but he maintained that the people had a 
b lVIne nght too, and that the king could forfeit his crown 'if he 

0 ;eak that pact and covenant with his _people', for 'the constitution 
. the government is actually grounded upon pact and covenant 

With the people'. 4 

The Bishop of Ely and the Earl of Clarendon criticized 5 the idea 

; State Tracts (I68g), i. 136• 

SCf., e.g., the views of Herle, Hunton, and Baxter, above, pp. 91, 92, 102. 
3 tate Tracts (1689), i. 13s. · 
4 Parly. Hist. v. 46. ' i.e. the second earl. 
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of an original contract. The Bishop did not deny the contract 
outright, but insisted that it must have been 'made at the first time, 
when the government was first instituted, and the conditions that 
each part of the government should observe on their part'. Among 
these were the respective shares in Parliament of king, lords, and 
commons in making and altering the laws, including the laws 
governing the succession. He argued, accordingly, that in the case 
of 'an abdication in a successive kingdom ... the compact being 
made to the king, his heirs and successors, the disposition of the 
crown cannot fall to us, till all his heirs do abdicate too'. Only 'the 
person that broke the Contract', therefore, could be set aside, and 
his forfeiture of the throne could not 'break the line of succession, 
so as to make the crown elective' .1 

The Earl of Clarendon went farther than this, and voiced the 
historical objections of constitutional Tories to the whole idea of 
contract. 'This breaking the Original Contract', he urged, 'is a 
language that hath not been long used in this place; nor known in 
any of our law-books, or public records. It is sprung up, but as 
taken from some late authors, and those none of the best received, 
and the very phrase might bear a great debate, if that were now to 
be spoken to.' In particular, while agreeing that 'the king is 
bounded by law', he refused to admit that 'his obligation there­
unto' proceeded from his coronation oath. By English law, 'he is as 
much king before he is crowned as he is aftenvards, and there is a 
natural allegiance due to him from his subjects immediately upon 
the descent of the crown upon him'. The oath put a further obliga­
tion upon his conscience, but as king he was equally bound to 
observe the laws before he took the oath, 'and no body will make 
that Oath to be the Original Contract, as I suppose'.2 

Sir George Treby replied to these objections by ·evading them. 
'We are gone too far,' he pleaded, 'when we offer to enquire into 
the Original Contract, whether any such thing is known or under­
stood in our law or constitution, or whether it be new language 
amongst us.' The only positive remarks he made in its favour were 
that 'it is a phrase and thing used by the learned Mr. Hooker ... , 

1 Parly. Hist. v. 73· 
z Ibid. v. 76, Hunton, whose Treatise of Jl,fotrarc!Jy was reissued at this 

time, recognized the same objection to the view that the king's prerogative was 
limited by the coronation oath (Treatise of Monarchy, part 11, c. i, § 4). Cf. also 
the denial that the coronation oath is a contract in Eliot's De lure Maiestatis 
(quoted in G. P. Gooch, Political Thought from Bacon to Halifax, p. 66). But 
cf. below, p. 134, n. 1. 
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whom I mention as a ·valuable authority, being one of the best 
men, the best churchman, and the most learned of our nation in his 
time .... He alloweth, that government did originally begin by 
Compact and Agreement.' 1 In referring to Hooker, Sir George 
Treby (like Locke) was appealing to an authority who might be 
expected to impress the Tories; but the actual phrase 'original 
contract' does not occur in Hooker's work, and it is doubtful how 
far he would have approved of the use that the Whigs were making 
of his name. 

However that may be, the Whigs won their point in 1689. By 
a small majority they carried the famous phrase in the Lords, and 
though it did not appear in the Declaration of Rights itself, the 
original contract remained firmly embedded in Whig political 
theory. A number of writers took it for granted, and it became a 
commonplace to refer the liberty of Englishmen to the embodi­
ment of the contract in their constitution. The original contract 
played a conspicuous part in that 'Whig Saturnalia', as it has been 
called, 2 the trial of Dr. Sacheverell. Mr. Lechmere, for example, 
one of the Whig managers of the prosecution, maintained that the 
terms of the constitution 'do not only suppose, but express an 
Original Contract, between the Crown and the People, by which 
t~a~ supreme power was (by mutual consent, and not by accident)" 
l~mtted and lodged in more hands than one', and that 'the con­
tmuance of the same Contract' was demonstrated by 'the uniform 
preservation of such a constitution for so many ages, without any 
funda_mental change'.J . 

Thts contention did not pass unchallenged, and Mr. Phipps, for 
the defence, composed a new set of variations on the customary 
theme of historical unreality. 'When the Original Contract was 
~ade that learned gentlemen did not think fit to inform us. Was 
It before Magna Charta?' Yet, if Magna Charta (as was then com­
mo_nly believed) included 'all the Liberties the Subjects then laid 
clatm to', and Was 'the Source and Spring of all their Liberties', it 
~as odd that the contract was never mentioned in it. Again, was 
It made before the statute of 25 Edward III ?4 Counsel had never 
heard of the contract being pleaded to any indictment for high 
treason, 'nor objected to enervate or take off the force of that 
Statute. · · · Till the Legislature have declared', he continued, 

: Parly. J:list. v. 79. ~ R. W. Lee, The Social Compact, p. 82. 
The Trzal of Dr. Henry Sachevere/l (printed by order of the House of Lords, 

1710), P· 22. 4 The great Treason Statute of 1352. 
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'what the Original Contract is, and determined what Act of the 
Supreme Executive Power shall amount to a Dissolution of that 
Original Contract, and discharge the Subjects from their Allegi­
ance, I must beg pardon if I think that as to resistance in general, 
the Law stands still upon the Foot of the 25th of Edward Ill.' 1 

These thrusts seem to have caught the \Vhigs unprepared, and 
all Mr. Lechmere could do was to refer to the coronation oath and 
the oath of allegiance, and assert in vague and magniloquent terms 
that if he chose 'to go over the several Branches that make up the 
ancient Frame of our government', and 'draw together some of the 
many incontestible Evidences of its Original Freedom', he could 
prove (but prove it he never did) 'the truth and certainty of that 
position of an Original Contract between the king and the people'. 2 

That a creed could survive such an exposure by the mere repetition 
of party cliches may suggest to the modern reader that politicians 
in the seventeenth and eighteenth centuries were as deaf to 
reasoned argument as they are today, unless it suited their own 
programme. 

It would be a mistake, howt\'er, to suppose that the Whig creed 
was nothing more than a fabrication of abstractions. Even if Mr. 
Lechmere gave no historical details, the "Whigs could and did 
frequently refer .to history. They believed that their version of 
history was as good as the Toric.s', if not better, and numerous 
pamphlets and treatises wcrc.written to adduce historical evidence 
in support of the contention that the constitution embodied an 
original contract. 3 There was, in fact, more to be said, both for 
and against the original contract, than appeared explicitly in the 
speeches of either Tories or Whigs at the Sacheverell trial. The 
Tories had a strong legal and historical case for arguing that the 
king was the mainspring of the government, and that from him 
every organ in the realm drew its motive power. On the other hand 

1 Trial, p. r 52. ' Ibid., p. :z8s. 
3 Thus in Tlze Fundamental Constitution of the English Government, proving 

King William and Queen 111ary our Lawful and Rightful King and Queen (169o), 
W. Atwood quoted the Laws of Edward the Confessor, Bracton, and various 
other authorities to prove the existence of an original contract, and cited a series 
of historical incidents, from the time of the Anglo-Saxons to the reigns of 
Edward II and Richard II, to demonstrate the consequences of its being broken 
by the king. An even more elaborate attempt to substantiate the Whig doctrine 
of contract by historical examples was made by James Tyrrell in a lengthy 
treatise entitled Bibliotlzeca Politica. Tvrrell was a close friend of Locke's, and 
like Locke wrote an answer to Filmer's Patriarclza, with the title Patriarcha 
non lvlonarcha. 
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there was an equally strong historic tradition, to which the pre­
sumptions of the common law were active witnesses, that the 
monarchy was not unlimited, and that subjects had rights, 
notably of liberty and property, which were frequently spoken of 
as fundamental. On several famous occasions, in the distant as well 
as the more recent past, drastic steps had been taken against kings 
whose rule was condemned as tyrannical. As we have seen, the 
relationship between a feudal monarch and his vassals was essen­
tially contractual, and it was not in fact uncommon in the Middle 
Ages for the coronation oath, which was meant to be a guarantee 
that the king would respect the constitutional rights of his subjects, 
to be referred to as a compact. 1 It might indeed be argued that with 
the obsolescence of feudalism, and the evolution of sovereignty, 
which was taming to be located in the hands of Parliament, there 
was really no longer any place for talk of an original contract in a 
?escriptio'n of the English constitution. But this was as yet only 
tmperfectly realized, and both the contract and fundamental law 
long continued to be part of the stock-in-trade of the upholders of 
constitutional principles.z So far, in fact, was the original contract 
from losing ground that it was even adopted by the Tories under 
t?e House of Hanover, possibly because they came to the conclu­
~ton that otherwise they could never cast off the stigma of J acobit­
tsm and hope to regain office. J So firmly established did the idea 

1 Cf. Henry of Huntingdon, quoted in Stubbs, Select Charters (9th edn.), 
p. I 37: 'Inde perrexit rex Stephanus apud Oxeneforde, ubi recordatus est et 
confirrnavit pacta quae Deo et populo et sanctae Ecclesiae concesserat in die 
c?ronationis suae.' Cf. also the pactio, confirmed mutuo iuramento, made with the 
City of London on his election (Gesta Stephani, quoted ibid., p. I36). 
p .Cf., e.g., Daniel Defoe's The Original Pou:er of the Collective Body of the 

eople of England (I70I) where he argues that the people, interpreted in the 
course of th hi ' ( f 8 b I f II e pamp etas the freeholders c . p. I 3 , n. 4, e ow), are the source 
?f ~ ~ower, and delegate it to king and government, whence they may resume it 
~ t ~lr governors become tyrants. He quotes the example of the Revolution in 

n¥ an~, and remarks that 'the present happy restoring of our liberty and consti­
tutiOn Is owing to this fundamental maxim, 

That kings, when they descend to tyranny, 
Dissolve the- bond and leave the subject free'. 

3 I . . . ' 
h . n JOinl~g ~he Whigs in I688 the Tories had already virtually abandoned 
~ elr. old pnnc1ples of non-resistance. Cf. Bolingbroke, A Dissertation upon 
~rtzes ~I7J3-4), letter xiii, where after quoting Hooker with approval and com­

mlseratmg most _nations on the illiberality of their governments, he proceeds 
to congratulate h1s fellow countrymen. 'Our original contract hath been recurred 
to often, and a~ many cavils as have been made, as many jests as have been 
broke about th1s _expression, we might safely defy the assertors of absolute 
monarchy a~d arb1trary will ... to produce any one point of time, since which we 
know anythmg of our constitution, wherein the whole scheme of it would not 
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of the original contract become that even Hume, who was shortly 
to demolish much of the ground on which it stood, could not bring 
himself to abandon the phrase itself. 1 

It is often supposed that Locke did most to erect th~ Whigs' 
theory of government into the Palladium of English liberty which 
they all believed it to be. His Treatises of Government, it is true, 
were published after the Revolution was over, but Whig opinion 
welcomed his work as a philosophical exposition and justification 
of the principles by which they were proud to have been guided. 
Locke was an undoubted contractarian, and believed, like every 
Whig, in constitutional rights and the need for limited monarchy; 
yet the 'original contract' of the Whigs was a pure contract of 
government, whereas Locke's theory was worked out on somewhat 
different lines. According to Locke, while the people agree by 
compact to establish a 'civil government', they ao not enter into 
a contract with their rulers, but, as we shall see presently, make the 
government trustees on their behalf. In this respect Locke appears 
to have been widely misunderstood, z and if the Whigs adopted 
him as their political philosopher, lie really occupies that position 
by virtue of his general political attitude and conditional justifica­
tion of revolution rather than by his adherence to the particular 
contractual formula adopted at the Revolution. 

have been one monstrous absurdity, unless an original contract had been sup­
posed.' A contract is implicit in the very nature of our constitution, which 'is in 
the strictest sense a bargain, a conditional contract between the prince and the 
people, as it always hath been, and still is, between the representative and collec­
tive bodies of the nation'. The idea of a contract between the House of Commons 
and the electorate seems to be a new element in the theory. 

1 Sec below, p. x86. 
2 Cf., e.g., A Treatise concerning Civil Government, by Josiah Tucker, Dean of 

Gloucester (x78x), where he attacks Locke for supposing that there was a con­
tract between king and subjects, and repeats the usual objections about the 
occasion when the contract was made in England (was it at the coronation, 
&c.). These difficulties, Tucker argues, are insoluble on Locke's principle of an 
actual contract between king and people, but vanish if one regards government 
as based on a quasi-contract. 'In all human Trusts ••• where is a Duty to be 
performed, which is not actually expressed, specified, or contracted for-but 
nevertheless is strongly implied in "the Nature of the Trust:-the Obligation to 
perform that implied Duty is of the Nature of a Quasi-Contract:-a Contract 
as binding in the Reason of Things, and in the Court of Conscience, as the most 
solemn Covenant that was ever made' (pp. 141-2). But Locke never said that 
there was a contract between king and people; on the contrary, his position was 
really the same as what Tucker suggests as an alternative, but without the 
additional and unnecessary complication of the quasi-contract. By this Tucker 
evidently meant an implied agreement which resembled but was not actually 
a contract; but on its possible implications see below, pp. 225 ff. 
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Locke's account of civil society begins, as was customary, with 
the state of nature. It is a state of freedom and equality (as 'the 
judicious Hooker' had maintained), but one in which men are 
bound by real obligations. 'The state of nature has a law of nature 
to govern it, which obliges everyone, and reason, which is that law, 
teaches all mankind ... that being all equal and independent, no 
one ought to harm another in his life, health, liberty or posses­
sions.'1 Force and fraud, in fact, are not, as in Hobbes, the cardinal 
virtues. 2 In the state of nature a man who transgresses the law of 
nature 'declares himself to live by another rule than that of reason 
and common equity, which is that measure God has set to the 
actions of men for their mutual security, and so he becomes 
dangerous to mankind'. Every man, therefore, 'by the right he 
hath to preserve mankind in general, may restrain or, where it is 
necessary, destroy things noxious to them, and so ... hath a right 
to punish the offender and be executioner of the law of nature' .J 

It is the 'want of a com~ on judge with authority' that distinguishes. 
the state of nature from civil society, and the state of nature is not 
necessarily a state of war.4 'Force without right upon a man's 
person makes a state of war both where there is, and is not, a 
c~mmon judge', whereas 'men living together according to reason 
Wtthout a common superior on earth, with authority to judge 
between them, is properly the state of nature'. 5 

Man was not intended, however, to live a solitary life. 

~ad, having made man such a creature that ... it was not good for 
hm~ to be alone, put him under strong obligations of necessity, con­
v~mence and inclination, to drive him into society, as well as fitted him 
WI~ understanding and language to continue and enjoy it. The first 
SOCiety Was between man and wife, which gave beginning to that 
between parents and children to which, in time, that between master 
and servant came to be added:6 

h There are thus natural societies in the state of nature, but 
t e family falls short of 'political society', which exists only when 
every man has given up the power which he had in the state 
of nature to defend himself and his property, and surrendered it 
to the community. In civil society a common law and judicature 

1 Secr:md Treatise § 6 
2 Cf § ' . 

f : ~4: 'Keeping of faith belongs to men as men, and not as members 
0h society. Hobbes also had said that men must perform their covenants, but 
t ey could not be relied on to do 50 except under compulsion. 

l§8. 4§19·. sibid. 6§77. 
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are established, in order to perform the function of deciding 
disputes and punishing offenders, which in the state of nature had 
been exercised by private individuals. 1 

The change from a state of nature to civil society can only take 
place by consent, since men by nature are 'all free, equal and 
independent'. Civil society is formed by each 'agreeing with other 
men, to join and unite into a community'. For this 'original com­
pact, whereby he with others incorporates into one society', the 
individual consent of all who join it is necessary, and any who 
prefer not to join the society may be left out, and remain in the 
state of nature. Once the society is formed, however, 'the majority 
have a right to act and conclude the rest'; for in forming a com­
munity 'they have thereby made that community one body, with 
a power to act as one body', and this must of necessity (for there 
is no other way) be by the will of the majority. The compact, in 
fact, involves the consent of every one 'to submit to the determina­
tion of the majority'; it would, indeed, be meaningless if a man 
were 'left free and under no other ties than he was in before in the 
state of nature'. 2 

Locke is aware of the historical objections to the social contract 
-'that there are no instances to be found in story of a company 
of men, independent and equal one amongst another, that met 
together, and in this way began and set up a government'.3 He 
pleads in reply that 'government is everywhere antecedent to 
records' ;4 and though he admits that 'if we look back as far as 
history will direct us towards the original of commonwealths, we 
shall generally find them under the government and administration 
of one man', 5 this does not disprove the thesis that political society 
began by the consent of the individuals who united to establish it. 6 

Reason, after all, is 'plain on our side that men are naturally free' ;7 

Locke, in fact (like Hobbes), is not primarily concerned with 
historical origins, and therefore is not seriously distressed if his 
theory is historically improbable. Similar objections could be 
raised to the state of nature as an historical condition, but he replies 
that 'all princes and rulers of "independent" governments all 
through the world are in a state of nature', and the state of nature 

I § 87. 
~ §§ 95-97.-Locke also allows for the possibility that it may be agreed that the 

votes of more than a bare majority shall be required. 
3 § IOO. 4 § IOI. 5 § 105. 6 § 106. 

• 7 § 104. Cf. § 171.: political power 'has its original only from COmpaCt and 
agreement and the mutual consent of those who make up the community'. 
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exists today between man and man in the absence of civil society, 
for instance 'between a Swiss and an Indian in the woods of 
America' .1 Locke's version of the state of nature thus suggests 
that man is not naturally lawless, but subject to obligations which 
he is naturally inclined to respect. A few pages farther on, how­
ever/ it appears that, without government, disputes will lead to a 
state of war, and in the end Locke's state of nature docs not differ 
markedly from Hobbes's. 

In expressing his theory, moreover, in an historical form, as an 
account of the origin of society, Locke, like the other contrac­
tarians, was involved in difficulties, not the least of which was the 
familiar problem how to account for the position of the descend­
ants and successors of the original founders of the state. Even if 
we pa_ss over the>theory that one of the terms of the original contract 
was that all who joined the community should consent to be ruled 
henceforward by the majority, there still remains the question of 
how to accommodate the doctrine that every man is 'naturally 
free, . . . nothing being able to put him into subjection to any 
earthly power, but only his own consent' ,3 with the fact that 
subsequent generations were born into the state through no voli­
tio~ of their own. Locke suggests that sons who claim to inherit 
their fathers' possessions do in fact give consent at the age of 
~enty-one, because 'the son cannot ordinarily enjoy the posses­
Sions of his father but under the same terms his father did, by 
becoming a member of the society, whereby he puts himself 
presently under the government he finds there established, as much 
~-any other subject of that commonwealth'. But as this consent is 
.given separately in their turns, as each comes to be of age, and not 
In a multitude together, people take no notice of it, and .. ; con­
clude they ·are naturally subjects as they are men.'4 

T~e modern reader is unlikely to regard this as a satisfactory 
s~lut10n of the difficulty, especially when he reflects on its implica­
tiOn that only property-owners and sons with expectations count 
as full members of the state. To Locke and his contemporaries, 
h_owever, this no doubt seemed a reasonable and natural point of 
VIews and from propertyless labourers, like foreign visitors, a 
l~w~r ~egree of consent was enough. He recalls 'the common 
d1stmct10n of an express and a tacit consent' and maintains that 

1 Second _Treatis~, § 14. z §§ 21 , 22. 3 § 119. 4 § 117. 
5 Cf. the mterestmg chapter entitled 'Freehold and Status' in D. Ogg, England 

in the Reigns of James II and William JIJ(Oxford, 1955), pp. 54-98. 
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'every man that hath any possessions or enjoyment of any part of 
the dominions of any government doth thereby give his tacit 
consent'. Everybody, therefore, is equally obliged to obey the 
laws: not only the landowner, but even a man who has 'a lodging 
only for a week, or whether it be barely travelling freely on the 
highway'. In fact, he concludes, tacit consent, and hence the 
obligation of obedience, 'reaches as far as the very being of anyone 
within the territories of that government' .1 We can only reply that 
if consent could be watered down like this, it would lose all value 
as a guarantee of individual liberty, and the most outrageous 
tyrant could be said to govern with the consent of his subjects. 
Locke indeed goes on to suggest that a man who has given only 
tacit consent to a government is not obliged to remain under it if 
he does not like it, but 'is at liberty to go and incorporate himself 
into any other commonwealth, or agree with others to begin a new 
one i1z vacuis locis' ."1· There may have been more possibilities of so 
doing in the seventeenth century than there are today, when the 
whole world is mapped out under governments, and freedom of 
movement is restricted by quotas and immigration laws,3 but, as 
Hume pointed out,4 even in Locke's time such liberty must have 
been largely imaginary. 

The contract theory, in fact, is faced with an awkward dilemma. 
It may, on the one hand, be regarded as a purely historical theory 
to explain the origins of the state, in which case it is untrue, and 
having no bearing on the rights of subsequent generations, it is 
useless as an explanation of political obligation. If, on the other 
hand, we are to treat it, as I think we must, as primarily an analysis 
of political obligation, the position of present-day citizens is the 
crux of the question. But in this case the theoretical individualism, 
which holds that no one need obey any government which he 
has not personally undertaken to obey, is incompatible with any 
government at all. We are really confronted with the problem of 
liberty in as insoluble a form as that in which J. S. Mill stated it, 
when he complained that self-government turned out in practice 
to be not 'the government of each by himself', but only the govern­
ment 'of each by all the rest'-or even by a bare majority of the 
rest.5 

' Second Treatise,§ n9. 2 § 121. 

3 Some of our modem would-be refugees, incidentally, encounter obstacles 
not only in entering a new country but in leaving their own. 

4 See below, p. 187. s J. S. Miii, On Liberty, c. i. 
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Most contractarians agreed that the reason why men were 
willing to exchange the liberty of the state of nature for obedience 
to the laws of civil society was that this liberty was at best pre­
carious, and men preferred to surrender some of it in order to 
safeguard the remainder. Locke goes farther than this, for he recog­
nizes that a government, to be effective, must have full powers. 
On becoming a citizen, therefore, a man surrenders all his natural 
rights, and 'puts himself under an obligation to everyone of that 
society to submit to the determination of the majority, and to be 
concluded by it'.I He 'must be understood to give up all the power 
necessary to the ends for which they unite into society' ;2 and 
'political power', Locke has already told us, is 'a right of making 
laws with penalties of death, and consequently all less penalties, 
for the regulating and preserving of property, and of employing 
the force of the community, in the execution of such laws, and in 
the defence of the commonwealth from foreign injury.' 3 He adds, 
however, an important proviso: 'and all this only for the public 
good'· Furthermore natural law obliges rulers as much as it does 
ordinary people, so 'that the government to be established will be 
no arbitrary sovereign after Hobbes's pattern, 

as if when men, quitting the state of nature, entered into society, they 
agreed that all of them but one should be under· the restraint of laws; 
hut that he should still retain all the liberty of the state of nature, in­
c~eased with power, and made licentious by impunity. This is to think 
~ at men are so foolish that they take care to avoid what mischief may 

e :one them by polecats or foxes, but arc content, nay, think it safety, 
to e devoured by lions. 4 

h Locke also made an important innovation in his doctrine that 
\ e n~tural rights of man before the formation of society included 
~ ed~1?ht of property. Most previous writers had maintained the 
;~ 1~10nal assumption of a primitive community of property, 

e .n~ng this as a communio negativa, by which they meant not a 
posi~tve communism but the non-existence of property altogether 
10 t . e state of nature. From this they were led to the idea of a 
sbpe~tal contract of property; according to some writers this might 

e Included · h · b · · · t . In t e soctal contract, ut m any case 1t was mam-
atlned, by contractarians as well as absolutists, that private property 

on y ca . 
me Into existence with the state. 5 

1 Second T . 
s Cf P reatzse, § 97· 2 § 99· 3 § J. ,. § 93· 

and th. ufendorf, DeJ. N. et G.IV. iv. 4: God gave the world to men in common, 
estate of nature involved 'omnium rerum communionem, non quidem 
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Locke, however, while starting from the assumption that God 
gave the earth and the lower animals to men in common, declared 
that 'every man has a property in his own person. This nobody 
has any right to except himself. The labour of his body and the 
work of his hands ... are properly his.' From this assumption he 
argues that whatever a man 'removes out of the state that nature 
hath provided and left it in, he hath mixed his labour with it, and 
joined it to something that is his own, and thereby makes it his 
property' .1 'While there was 'still enough and as good left' for 
others, this principle applied equally to the appropriation and 
improvement of land as to movable property,:: and the only limit 
to appropriation was that a man might not take from the common 
store more than he could 'make use of to any adva,ntage of life 
before it spoils'. 3 This limitation, however, only applied in primi­
tive conditions, for the invention of money, which can be hoarded 
indefinitely without ·'spoiling', opened the door to the unrestricted 
(and unequal) accumulation of capital. 

Locke thus brought the economic structure of the society of his 
own age within the bounds of natural law. Our modern industrial 
age has become conscious, whereas Locke was oblivious, of the 
social consequences of an uncontrolled capitalist system, but we 
should not blame Locke for accepting without question the outlook 
and values of his own time. Apart from this, however, it may be 
argued that while Locke's doctrine might perhaps be accepted as 
a description of the method by which primitive men in fact ac­
quired property, it provides no real explanation of the creation of 
a right of property. The only guarantee of the immunity of a man's 
person or possessions in the state of nature is the respect of his 
neighbours for the law of nature, which is only another name for 
a moral obligation, and which wicked men will ignore. But private 
property in the state is safeguarded in fact by the laws and govern­
ment of the state, and can only be held on such conditions as the 
state imposes. The same principle holds good of a man's 'person', 
which in the state of nature would be as much open to natural 
perils and the designs of wicked men as his possessions. Whatever 

illam quam positivam diximus, sed negativam, i.e. res omnes fuisse in medio 
positas, et non magis ad hunc quam.ad ilium pertinuisse'. Private property 
'praesupponit factum human urn, et pactum aliquod taciturn vel expressum', the' 
'prima conventio' being that what one man appropriated from the common 
stock for his own use the others would refrain from seizing from him. Cf. 
Gierke, Nat. Law (tr. Barker), i. 103-4· 

1 Second Treatise, § 26. 2 § 33· 3 § 3 I. 
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security, therefore, of life or limb as well as of goods, a man enjoys 
in society, he owes to the protection of society. Locke's right of 
property is open, in fact, to the same objections as can be raised 
against all pre-social natural rights of any kind; the most that we 
can claim is that the government of a state, if it is well ordered, will 
respect the moral obligations which enlightened opinion believes 
to be binding. Locke, however, was anxious to secure that the 
natural rights which the state, as he believed, was formed to safe­
guard should include a right of property, and his argument, un­
tenable as it was, was of great influence on the theories of property 
of subsequent contractarian thinkers. 

The first step, after the decision by compact to form a civil 
society, was to establish the legislative power. This was 'not only 
the supreme power of the commonwealth, but sacred and un­
alterable in the hands where the community have once placed it' .1 

Locke, it will be observed, avoids Hobbes's word sovereign, and his 
'supreme power' is not 'nor possibly can be absolutely arbitrary 
over the lives and fortunes of the people'. It is no more than 'the 
joint power of every member of the society given up to that 
person or assembly which is legislator', and 'nobody has an 
a~solute arbitrary power over himself, or over any other, to destroy 
h1s. ow? life, or take away the life or property of another'. The 
!eg1slat1ve power is 'limited to the public good of the society', and 
lt must observe the rules of the law of nature. z Locl<.e also suggested 
pos~tive safeguards against the risk of the government becoming 
~rbttrary and tyrannical. One lay in the structure of government 
ltself, the legislature being distinguished and kept separate from 
the executive,J and he also enumerated several specific limitations 
to the extent of the legislative power. 4 

The erection of the latter, though distinctly separate from and 
subsequent to the contract of union, is not described as a contract 

1 ~econd Treatise,§ 134. The executive power may also be called supreme in 
cer~am ~ircumstances (§ 1s1), but 'placed anywhere but in a person that has also 
a 5

2 are m the legislative is visibly subordinate and accountable to it' (§ 152). 
§ IJS. 

3 ~n the eighteenth century the separation of powers was widely advocated 
~s t e most effective method of securing constitutional government. It owed 
Its_ v~gue largely to Montesquieu, who professed to discern in it the guiding 
prmcipl~ of the English constitution. The powers which Locke distinguished 
(and which he no doubt drew from his own observation of the government of 
Engl~nd) _do not correspond exactly with Montesquieu's, but the principle he 
had m mmd was essentially similar. See my John Locke's Political Philosophy, 
c. v, 4 Second Treatise, c. xi. 
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of government. 1 It is rather an act, the first common act, of the 
newly united society, though Locke refrains from giving details of 
how it took place. 2 We may infer its character, however, from his 
later remarks that the members of the legislature must act 'pursuant 
to their trust', J and that the legislative is 'only a fiduciary power to 
act for certain ends', so that 'there remains still in the people a 
supreme power to remove or alter the legislative, when they find 
the legislative act contrary to the trust reposed in them'. 4 Locke 
was here borrowing a conception peculiar to English law, which 
had been used by several previous writers. 

A trust in English law [to quote Sir Ernest Barker] is not a contract, 
and the trustee does not enter into relations of contract with the trustor­
or with the beneficiary. Roughly, he may be said to consent to incur a 
unilateral obligation-an obligation to the beneficiary which, if it 
implies the trustee's possession and vindication of rights against other 
parties on behalf of the beneficiary, implies no rights for the trustee 
himself on his own behalf. s · 

If we describe political relations on the analogy of trusteeship, 
the people as trustor creates the legislature as trustee on its own 
behalf, and is therefore both trustor and beneficiary of the trust; 
but in neither capacity is it in any contractual relationship with the 
trustee. This conception fitted Locke's intention admirably, .for 
unlike the contract of government, in which rights and duties were 
reciprocal, it left the duties on the side of the government, and the 
rights on the side of the people. 6 The supreme power of the 
people, however, comes into action 'not as considered under any 
~orm of government, because it can never take place till the govern­
ment be dissolved'.7 This, he insists against Hobbes, does not 
involve the dissolution of societyB (this was the moral he drew 

1 Still less as a contract of subjection. Locke did not hold the view that the 
people subjected themselves to a government; they erected a government for 
their own convenience, and ultimately the government was subordinate to them, 
not they to it (c. xiii). 

a Locke's theory, in this and other respects, involves n position closely resemb­
ling that described by Pufendorf(above, p. 123), where the people in the interval 
between the social contract and the contract of government are in n kind of im­
perfect democracy. 

3 § I 34• 4 § I 49• 
s In Gierke, Nat. Law (tr. Barker), ii. 299· 
6 The people collectively, of course; an individual, as we have seen, must 

obey the will of the majority when he enters the community. 
7 Second Treatise, § I49· 
B c. xiii. 
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from the Revolution of 1688), and therefore revolution is justified 
whenever the government acts contrary to its trust. 1 Unfortunately 
he gives no satisfactory answer to the question how in practice 
the people are to decide whether such action has occurred, and 
how in that case they arc to procure the downfall of the govern­
ment. The analogy of trusteeship, however, was free from many 
of the faults of the contract theory, and was a neat way of ex­
pressing the principle that governments were responsible to their 
subjects. 

Though it continued to find support, the political trust by no 
means superseded the contract theory. ·whig politicians still spoke 
of the original contract, until it finally lost ground before the 
attacks of a series of writers in the eighteenth century, while 
abroad the contractual school of Pufendorf and his followers con­
tinued to hold the field. With Rousseau, indeed, the people ceased 
to enter into contractual relations with the government, but he 
went farther than Locke, and made the government not a trustee 
but a mere delegate of the sovereign general will. In more recent 
years the idea of political trusteeship came to acquire a fresh sphere 
of usefulness as a guide to the. relationship between states and 
their colonial dependencies, particularly when these were inhabited 
by backward peoples. This idea, largely an English contribution 
to modern political thought, probably derived much of its vogue 
from Burke, 2 but he in turn was adapting to fresh purposes a 

1 Strictly speaking, according to Locke (and cf. above, p. I 30), it was not 
revolution, nor were the people rebelling against their government. A government 
which broke its trust automatically dissolved itself, and the people then simply 
erected a new government in the vacuum. Locke would only justify such action 
if it ~~re done by the society actin.g as a whole (i.e. thr~ugh a maJority at least), 
an~ It, Is clear from c. xix that he d1d not _co~template th_Is happenm~ frequently. 

Notably from his statement of the pnnc1ples govermng the relatiOns between 
Great Britain and India, in his Speech on Mr. Fox's East India Bill (I 78J), in 
Works (I8z6 edn.), iv. I I: 'All political power which is set over men ••• ought 
to. be some way or other exercised ultimately for their benefit. If this is true 
With regard to every species of political dominion, and every species of com­
mercial privilege, none of which can be original, self-derived rights, or grants 
for the mere private benefit of the holders, then such rights, or privileges ... are 
all in the strictest sense a trust; and it is of the very essence of every trust to be 
rendered accountable; and even totally to cease, wheh it substantially varies from 
the purposes for which alone it could have a lawful existence.' Cf. also p. 2o 
where he alludes to 'the company's abuse of their trust'. ' 

As Professor Coupland remarks, this idea-one of the fruits of the recent 
disaster in America-marked the abandonment of mercantilist ideas and the 
beginning of a new imperialism. In 18oo the servants of the East India Company 
were instructed to regard themselves no longer as 'the agents of a commercial 
concern' but as 'the ministers and officers of a powerful Sovereign' charged with 
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theory to '~'hich Locke and his English and American predecessors 
ilad first given currency. 

Locke has come to be thought of as one of the principal ex­
ponents of the social contract theory, and there can be no doubt 
that the ~op~larity of his work, both in England an.d abroad (and 
notably m North America) did much to spread Its vogue and 
influen~e. Yet there is little that is original in his work. There is 
an obvwus resemblance between his political theory and that of 
Pufcndorf, whose work we know he admired, 1 and critics have 
pointed out parallels between Locke's ideas and those of various 
English predccessors.z Locke was a scholar who had read widely, 
and the importance of his contribution to political thought lay not 
in its novelty but in its timeliness and its mode of expression. He 
summed up, and published in an easy, readable style, the accepted 
commonplaces of the political thought of his generation, at a 
moment when the successful accomplishment of the Revolution 
of 1688 made the govern~ent of England seem a model to be 
envied. The defects of the contract theory-its artificiality, its 
neglect of the deeper psychological factors underlying the co­
hesion of society, the logical inconsistencies involved in trying 
to reconcile individual consent with obedience to government by 

'sacred trusts' for the 'good government' of British India, and the 'prosperity 
and happiness' of its people. (Quoted in R. Coupland, The American Revolution 
and the Brit. Empire (193o), p. 194.) For further details about the history of the 
trust concept as a political metaphor see my :Jolm Locke's Political Philosophy, 
c. vii. 

1 He recommended the study of Grotius and Pufendorf as part of a gentle­
man's education. 

2 e.g. Philip Hunton (cf. p. 91, above). Sec also A. H. Maclean, 'Lawson and 
Locke', in Cambridge Historical :Journal, ix (1947), pp. 69-77. If Locke was 
unoriginal, still less original were the eighteenth-century writers who followed 
him. Thus Bishop Hoadly virtually copied Locke, though scarcely acknowledg­
ing his debt. He attacked the derivation of government from Adam and the 
patriarchs, quoted Hooker, and, by equating consent with a tacit contract, argued 
that an original contract, tacit if not expressed, was always to be found at the 
inauguration of the state (D. Hoadly, The Original and Institution of Civil 
Government Discussed, 1710, in Works, ed. ]. Hoadly, 1773, ii. 182 ff.). 

Bishop Warburton was one of the more colourful of eighteenth-century 
divines, but his political theory was commonplace. He described the institution of 
government as a remedy for the injustice which prevailed in the sta~e of nature 
(a condition in which the strongest appetite was that of self-preservation, and ~he 
consequent violence and excesses would have been as bad as the Hobb1sts 
describe were it not for the restraining principle of religion), ·and declared that 
'in entering into Society it was stipulated, between the Magistrate and the 
People, that Protection and Obedience should be the reciprocal conditions ~f 
each other' (W. \Varburton, The Alliance between Church and State (1736), 1, 

cc. 2, J). 
5852 L 
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majority-rule--are as obvious in Locke as in any writer, and have 
often been emphasized by critics. They are no reason for singling 
out Locke for special attack, since they are common to the whole 
contractarian standpoint, and though Locke accepted without ques­
tion many of the prejudices of his age, there is much in his theory, 
in spite of his inconsistencies, that is sound and reasonable. 



X 

THE CONTRACTUAL SCHOOL OF THE LATE 

SEVENTEENTH AND EARLY EIGHTEENTH 

CENTURIES 

U NDER the influence of Puritan and W'hig traditions the con­
tract theory in Engla~d (if we except Hobbes) remained 
essentially the doctrine of a party which espoused the cause 

of constitutional liberty against the claims of absolute monarchy 
and the alternative theory of divine right and non-resistance. 
Abroad, on the other hand, the contract theory became less propa­
gandist and more juristic, and was accepted by practically every 
political lawyer; some were more inclined towards monarchical 
absolutism, others towards popular sovereignty, while others 
again kept to a kind of via media, but by appropriate manipulation 
of the contract of submission, which was supposed to be the founda­
tion of the power of every government, all types of state, whether 
monarchy, aristocracy, or democracy, could be explained by a 
uniform contractual theory of political obligation. We have already 
examined the work of Pufendorf, who was the virtual founder of 
this whole school of systematic political science, and it would take 
too long to discuss anything approaching the whole output of the 
many writers who adopted his juristic approach to politics. But it 
was in their hands, in the late seventeenth and early eighteenth 
centuries, that the social contract reached its heyday, and it will be 
worth while in this chapter, by examining a selection of their 
works, to note what modifications the theory underwent before it 
began to decline in favour altogether. 

To a nineteenth-century German like Gierke, looking back on 
this previous phase of the political philosophy of his nation the 
whole 'natural law' school appeared to be open to two principal 
objections. One was that its individualism was inconsistent with 
an adequate theory of the real nature of political obligation, or, in 
effect, of the majesty of the state; the other that its contractualism, 
by its inevitable antithesis of two parties, ruler and people, 
rendered impossible a satisfactory account of the unity of the state. 1 

1 Cf. Gierke, Nat. Law (tr. Barker), i. 44-52. The natural-law school was also 
bound to be unsatisfactory in its account of the state, if only because it reduced 
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The older tradition of the unity of society still survived, but 
was as yet powerless to make much impression against the pre­
vailing contractarian school. 1 Only in the nineteenth century, 
with the decline of the contract and natural law, and their replace­
ment by the historical school of German law, and the philosophy 
of Hegel, could an acceptable system of political theory be con­
structed. But if we value the political liberty of England, for which 
the individualist assumptions of English law arc in large measure 
responsible, and view totalitarian theories of the state with mis­
giving, we may feel that greater disadvantages and dangers result 
from an over-emphasis of the metaphor of organism than of 
contract, and that even if the contract theory itself be logically 
inconsistent and historically unsound, that does not necessarily 
invalidate the individualism of which it was only a particular 
manifestation. In that case the natural-law writers of the seven­
teenth and eighteenth centuries arc full of interest, for their 
fundamental principles were essentially sound, even if their 
modes of expression were faulty; and part of the task of a modern 
political theorist will be to construct a system which, while 
av?id~ng their logical and historical errors, will safeguard the 
pnnctples which some of their nineteenth-century successors 
tended to neglect. 
~ne of the earliest after Pufendorf of these political jurists was 

Ulnch Huber, professor of law at Franeker in Dutch Friesland, 
who~e. work De Jure Civitatis appeared in I 682; in Germany 
Chnsttan Thomas (Thomasius), profe~sor at Leipzig and after­
w~r~s at Halle, completed his bzstitutio1mm Jw·isprudentiae Di<:inae 
~brz Tres in I68?, to be followed in I 705 by his Fzmdamenta Juris 

aturae et Gentzum. Huber agrees vnth Hobbes that the state of 
nature was a state of war, but at the same time he maintains, with 
~uf~ndorf, that the reason for political organization was a desi­

erz_um societatis naturale,z though he admits that besides this 
destre a d · .r · · , '. n .1ts accompanying odium con,uszoms, another cause was 
men s 111 wdl, against which those who were well-disposed could 
protect themselves only by a combination, in which all their wills 

public law to a ( & ) d · · 
1 Th" .mere complex of elements contract, c. cnved from pnvate 
f,aw. 1 d~ '~ou~d not matter much to an Englishman, whose own law makes no 
Gorma JStmctJOn between public and private law; but to the nineteenth-century 

erman p br · h. h d u ICJst the affairs of the state stood on a separate plane, altogether 
1~ er. an nobler than the private affairs of individuals. 

2 Gierke, Nat. Law (tr. Darker), i. 1 10-1 1. 

Huber, De Jure Civitatis, 1. i, c. 3·. 
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should become one (conjrmctione multorum ... per quam o11mium 
volU7ztas rma fieret).I 

This account of the origin of the state, beginning with a number 
of free individuals, but ending in their subordination to the will of 
a single sovereign, might well be taken as typical of the whole 
contractarian school in Europe in the seventeenth century. The 
sovereign ruler, however, does not make his appearance at once, 
for first of all the state was formed as a democracy, which ~s closest 
to the state of nature/· and this took place by afoe.dus establishing 
the prevalence of the will of the majority (ut majoris partis volrmtas 
sit omnium volrmtas).J Hobbes held that the people do not con­
stitute a unum even when they are cmzgregati, still less when they 
are separate, and that all they do is to make a compact individually 
with one another to obey the sovereign; but according to Huber 
the people can and do form a whole, and are not necessarily dis­
solved into their component units even when they have no ruler.4 

This primitive democracy, however, did not last indefinitely, and 
Huber puts forward the hypothesis that the people, taedio con­
Jusiom"s, conferred sovereignty either on one man or on a few. 5 

This delatio imperii, however, does not take place (as in Hobbes) 
through the direct acknowledgement of their allegiance by indi­
viduals: votes are indeed collected individually (viritim), but the 
result is a single decretum which is truly a unity (fit unum quid e 
nmltis).6 Hobbes was wrong, therefore, in maintaining that sove­
reignty was the outcome, not of a contract of submission, either 
to a majority or to the rulers, but simply of a contract of individuals 
with one another, and that therefore the sovereign is under no 
contractual obligation.7 On the contrary, there i.s afoedus between 

I Ibid. I. ii. I. 
• I. ii. 4· Here Huber differs somewhat from Pufendorf, according to whom 

the result of the social contract was only the rudimetzta of a state which, though 
like a democracy, democratia proprie vocari tzotzdum poterunt (De j. N. et G. VII. 

v. 6: cf. above, p. 123). 
3 I. ii. 3· This is further explained as a 'foedus omnium cum omnibuf, ut 

quae conscnsu majoris partis statuuntur, en cunctos obligent'. 
4 I. iii. 4· Huber's argument is directed mainly against Hobbes, who denied 

the existence of a contract of submission between people and ruler; but absolu­
tist versions of the contract of submission maintained that while the monarch. 
was confronted with a corporate people in the act of making the contract, the 
community itself expired in that very act, leaving the sovereign as the complete 
personification of the state, which then consisted, as far as the possession of 
rights and duties was concerned, simply of the ruler face to face with a collection 
of individual subjects. Huber's argument is also aimed against this view (cf. 
Gierke, op. cit. i. 145). 

5 I. ii. 5· 6 ... 
I. 111, 4• 

7 .. 
I. 11. 4• 
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ruler and subjects, which governs their mutual relations, and in 
virtue of which tyrants may be resisted and punished. 1 Huber thus 
steers a middle course between the conclusions of Hobbes, accord­
ing to whom the people surrendered the whole of their liberty to the 
sovereign, and those of writers such as Sidney or Althusius, who made 
the rulers merely the servants of the people. Huber held that there 
was a real surrender of authority, but that the people retained certain 
rights by which the exercise of the ruler's authority was limited. 

The main princi pies of Thomasi us' political theory follow closely 
those of Pufendorf and Huber, but he begins on much more 
'organic' lines. Society (societas), he explains, is either equal, 
unequal, or mixed (mixta): human societies are either equal or 
mixed, the only societas inaequalis being that between men and 
God.z Men may form artificial societies for particular purposes, 
but there is also a natural human society to which men are urged 
by divine command or for the common benefit of the whole human 
race; 3 furthermore, man is never for a moment entirely isolated 
and cut off from society (in statu integro absque societate); he is 
from the beginning in relationship with God, 4 and in this societas, 
unequal though it is, there is greater love and trust than in any 
?_uman relationship, even that of the family. The state of nature 
ls not a state of war·s it denotes the common condition of all men . , 
m respect of the qualities which distinguish them from the brutes 
-the faculty of reason and the ability to acknowledge a supreme 
Lawgiver, and to regulate their actions in accordance with his 
rule~·6 Reason, he continues, involves speech, and speech is im­
po~stble apart from society; if we call a man rational, therefore, 
lt ls equivalent to calling him social, and socialitas is defined as a 
co~mon inclination, planted by God in the whole human race, 
whtch makes men desire a happy and peaceful life with other men 
-peaceful because we cannot reason in a state of unrest. 7 

b 1
, Cf. I. ix. 3, 4· C. 5 ('De fide ct perfidia Summarum Potestatum in contracti­

~s ) states that rulers are constituted conventionibus and arc bound by promises, 
remforced by oath. This contract of submission is possible because the people 
can be treated as a juristic unity in relation to the other party, the ruler. 

2 C. ~homasius, Inst. Jur. Div. I. i. 93, 94· The state, in which there are ruler 
and subjects, but some rights on both sides, is 'mixed': free associations within 
the state are examples of a societas aequalis. 

: Jbid.,J 95· 4 I. ii. 27. 
In _I. u. 49 h~ quotes Pufendorf against Hobbes's theory. 

6 lbtd., § so; m § 52 he gives an express warning against confusing his own 
senses of the words naturalis and socialis with those in Hobbes. 

7 I. iv. 54, ss. 'Ipsi misanthropi,' he adds in§ 6o, 'si extra societatem con­
stituti forent, essent miseri.' 
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This analysis of human nature and society incorporates a good 
deal of Aristotelian doctrine; in fact, Thomasius accepts Aristotle's 
dictum that man is ~ua€~ 7TOA~7~Kov ~c!Jov, 1 and his remarks about 
man's unfitness for a solitary life, God's gift of Eve to Adam, and 
the subsequent development of the life of the family, z might lead 
one to expect a purely historical account of the origins of the state. 
Yet, although he had maintained that man is naturally social, and 
by equating the law of nature with the will of God, the supreme 
Lawgiver, and insisting that man is never independent of God, 
had laid a surer foundation than Pufendorf for the genuinely legal 
force of natural law, his conclusion was a contractarian system 
practically identical with Pufendorf's. For although the state itself 
is a societas naturalis,J yet man's natural socialitas is merely an 
itzclinatio for a life in society, which is only called societas when it 
has been in actum deducta. 4 

Following Scholastic tradition, in fact, Thomasius maintains 
that it is not inconsistent with acceptance of Aristotle's doctrine 
to hold that man is brought into the state not by nature alone, but 
also by external agencies. The state differs from wedlock and the 
family, which result from the operation of a natural instinct, in 
that men are driven into political. society by the fear of harm 
from other men. s Man, if naturally sociable, is also naturally a lover 
of freedom; he dislikes subordination to others, and the fear of 
punishment is hardly enough to compel him to obey his rulers. 
Yet the man who becomes a citizen must sacrifice his natural 
liberty, and submit to the commands of an authority which holds 
the powers of life and death over him, and by whose orders he 
may be bidden to do things he naturally finds distasteful.6 For all 
the natural sociability of the elements which compose it, the state, 
in fact, involves an artificial union of wills and forces7 which 
naturally belong to free individuals. As in Pufendorf, there 'are 
two pacta and a decretum: the first contract is between individuals, 
hitherto living in natural freedom, by which they agree to form 
a perpetual union as fellow citizens; and this contract must be 
unanimous, for any one who disagrees remains outside the state 
which is to be formed. s Then comes the decretum, in order to 

1 III. vi. 7• 2 I. i. 28-34· 3 III. vi. 7· 4 I. iv. 56. 
5 Owing to the fall of man and the appearance of sin; there is an echo of 

Augustinian doctrine here. . 6 III. vi. 22-:ZJ. 
7 § :z8. What Thomasius is here trying to express is, in effect, the distinction 

between society and the purely legal organization of the state. 
8 Unanimity is required in the original contract of union, but majority rule 



152 CONTRACTUAL SCHOOL OF LATE SEV_E:NTEEi\'TI-1 

decide on the form of government to be introduced, and thirdly 
the second contract, by which the government, \Vhether of one 
man or of a plurality of men, promises to protect and defend its 
subjects, who on their part promise obedience and submission. 1 

In his later work Thomasius seems to be aware of the difficulties 
that beset his political theory, and he tends to shift his ground in 
a more definitely individualist direction. The state of nature is the 
crux of the question. If, as Thomasius declares, it is really social, 
there seems to be no use at any rate for the first contract (the social 
contract of union); yet if we omit this, and (waiving historical 
improbabilities) imagine men, already living a social existence, but 
under no government, proceeding direct to the contract of sub­
mission, there immediately arises the problem of the dissentient 
minority. It is also open to question whether the socialitas of the 
state of nature, in which men's actions are governed by obedience 
to the laws of nature or of God, z is consistent with the individual 
liberty also ascribed to the state of nature, in which men follow 
their own discretion in all things. 3 It may be replied that the law 
of nature is distinct from the laws of the state, and that it is only 
from the latter that men are free in the state of nature; but this 
weakens the status of natural law as genuine law, and if it can be 
d~sregarded in practice with impunity (and men must be able to 
disregard it if they are to be called free, unless their freedom is of 
th~ special kind that is equivalent to compulsion, like that in 
Wmthrop4 or Rousseau), it is reduced to mere moral obligation.s 

At any rate, in his Fundamenta Juris Naturae et Gentium 
Thomasius insists much less on the socialitas of the state of nature, 
and while claiming to pursue a media via inter Hobbesianos et 
Sc~olastico-Aristotelicos, he declares that the state of nature is 
stnctly speaking neither a condition of war nor a condition of 
p;ace, but a confusum chaos ex utroque, which has more the character 
? ~~r than of peace.6 Consistently with this decided shift in an 
mdlVldualist direction, he raises the further question, if man is 
is defended wh h · · ·1· h d" ere t e govemmg body IS a concz 111m on t c ground that 'com-
mtot lor alia litium et dissensuum evitandorum ratio habcri non potest, nisi 
s a utum est quot ·1·· · · d d 

I • a pars conc1 u conscnt1ens requ1ratur a rcpracsentan am 
vo untatem univ · · • (I J · · 6 ) Th" I · h th . . ersJtatJs nst. ur. Dzv. 111. VI. 4 . IS at cast recogmzes t at 
t e maJOrity principle (as Burke later pointed out; sec below, p. I 94) is an arbi­
rary one. 

I §§ 29-3 J 2 I . . . 
3 lb"d · . mt. jur. DIV. 1. u. so. 
5 

1 · ~n. VI. 22. 4 Cf. above, p. 88. 
6 FOn tdh•1s Weakness of Thomasius cf. Gierke, Nat. Law (tr. Barker), ii. 288. 

1171 • • N. et G. 1. iii. ss. 
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impelled towards a political existence by natural desire, how this 
natural desire is distinguished from external fear; in answer to 
this he concludes that the causa primaria of the state is fear, and 
reasserts his doctrine that states are exstructae per duplex pactum et 
unum decretum. 1 At the same time he is aware of the historical 
uncertainty of the contract theory; it is doubtful, he admits, 
whether states were first formed ita subito et uno quasi continuo actu 
by the innocent taking deliberate action to safeguard themselves 
against the wicked. It may well have been the wicked themselves 
(as in the theory of Thrasymachus) rather than the innocent who 
formed the first state; but if the origin of the state is monarchical 
and founded in violence, cadzmt isla duo pacta et decretzmzP· In the 
end, therefore, we get the impression that Thomasius began by 
constructing an elaborate formal theory of the state, but that then, 
though he realized both its internal inconsistency and its in­
applicability to reality, he was incapable of the reconstruction, if 
not the total abandonment of his original principles that the 
situation really required. 

The work.of Hert (Hertius), an eminent jurist in Germany in 
the late seventeenth and early eighteenth centuries, and professor 
of law at Giessen, may perhaps be taken as a sample of the many 
secondary figures in the history of contractarian thought during 

·this period. His argument is largely derivative; some pages, for 
example, are taken up with quotations from Grotius, Pufendorf, 
and other authorities on the subject of socialitas, which is upheld 
against Hobbes's theory of the state of nature as a state of war, 
and is said to be the foundation of the rules of the law of nature. 3 

Farther on the state is defined as a society composed of many men, 
joined together by their mutual compacts (societatem multoru~rz 
homimmz, mutuis eorurzdem pactis confiatam) and provided with 
power to make use of the force of individuals for the sake of a quiet 
and happy life. 4 The terms of the pact which is the necessary origin 
of society can be known, Hert continues, if we imagine the state 
of nature outside civil society. First of all there must be a compact 
between individuals by which they agree to live together and join 

1 Ibid. 111. vi. z. 
z Ibid, §§ 3, 6. We cannot imagine a place for the contracts, he adds, in 

constitutione Reipublicae Nimrodianae et Romanae. 
3 J. N. Hertius, Commentationum atque Opusculomm de . . . Argumentis 

(Frankfort, I7J7, but written some years previously), I. i, pp. 6I ff., 78 ff. On 
p. 7 I we are told that 'socialitas fons est notionum in natura positarum'. 

• Ibid., p. z86. 
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their wills and forces. The effect of this contract is that they 
become as it were one person or one body (ut paciscentes fiant una 
quasi persona seu unum corpus). A number of quotations are given 
in support of this, but Hert goes less far than Pufendorf, much less 
far than Huber, in ascribing real personality to the product of the 
social contract, which he says would be a mere imperfect and 
formless embryo if there did not supervene the second contract, 
of government, which is the force that holds it together. 1 Between 
the two contracts comes a consultatio et decretum de forma regiminis; 
the second contract transfers the wills and forces of all to one 
man or assembly. Formless as was the intermediate stage between 
the two contracts, everybody could then take part in the decision 
about the future government; but in case of disagreement, he adds, 
the opinion of the majority carries the day, for it was so agreed by 
the first pact, though apparently this was only a tacit agreement.2 

Hert's theory is clearly more biased in the direction of absolutism 
than that of some of his contemporaries, and perhaps its main 
interest to us today is as an illustration of the varying conclusions 
which could be drawn, by slight alterations of emphasis, from the 
same basic presuppositions. This is not surprising, considering 
that the whole contractarian apparatus was an imaginary con­
struction, and that the state of nature, which lay at the root of all 
t~eories of this type, was constant only in the negative quality of 
d1fference from civil society and the absence of positive laws and 
sanctions. Of positive attributes (war, peace, sociability, or what 
no~) it could with almost equal plausibility be given whatever 
SUited the purposes of the writer . 

. The theory of J. H. Boehmer, another eminent jurist of the early 
~~ghteenth century, and like Thomasius professor of law at Halle, 
IS of some interest in this connexion, because in him we have a 
man of even more definitely absolutist tendencies, who seems to 
have found the contract theory awkward and improbable, yet was 
unable to get rid of it, and so endeavoured to explain away or 
water down many of its customarily libertarian implications. He 
declares at the outset that the proper function of men is to live 
tog~ther in peace and tranquillity, and that the rule, or norma, by 
which I?en are naturally cemented together (qua homi1zes inter se 
naturaltter sunt conglutinati),J is called the law of nature. It is a real 

I H . ertJus, op. cit., p. 287. z p. 288 . 
• 3 J. H. Boehmer, Introductio in Ius Publicum Universale (1709), Pars Generalis, 
J. 2J. 
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and binding obligation to preserve peace, recognized by intuition 
(in hominum cordibus scripta) ;1 and consequently, though men are 
naturally free, there are limits to natural liberty, in that no one 
may infringe the rule that binds them to respect each other's 
peace.:z. 

From this Boehmer passes to consideration of the foundations 
of the state. The law of nature itself, he maintains, involves no 
absolute necessity for men to live in states; the law of nature 
would favour political life, especially if there were no other way 
of securing peace, but he cannot admit that nature itself is the 
causa princi'palis of the formation ~f civil society: an examination 
of human nature shows the contrary. Even within states peace 
is often broken, and heavy penalties are necessary to keep men 
obedient to the laws of the state. Still less is the origin of states 
to be found in indigentia Jmmana. Hobbes and Pufendorf, different 
though their theories were, were probably right, he concludes, in 
making the state artificial in origin.3 

In proceeding to an examination of the implications of the state, 
Boehmer adopts the current individualist tradition of treating it as 
on a par with any other societas, which is formed by the union of 
a number of wills for a common purpose, thus producing a nexus 
or vinculum which holds together and preserves the resulting 
corpus morale and directs it to its appointed end.. 4 This union of 
wills is. made by agreement (consenstl), which may be express or 
tacit; the societas thus created, he adds, may be either equal or 
unequal.5 In applying these principles to the formation of political 
societies, Boehmer adopts a less doctrinaire attitude than many 
contemporary contractarians, and his political theory as a whole is 
marked with touches of realism which make it fit less neatly into 
the formal structure of the contract theory. He recognizes, for 
example, that states may be formed by the descendants of a 
common stock who live together, and while maintaining that they 
are united tacito aliquo pacto, 6 he admits that a body of primitive 
men must have been admodum rudis, so that it is hardly possible to 
pretend that they can everywhere have made explicit social con­
tracts. The fact remains that they apparently did unite together, 

I Ibid., § 29. :z Ibid., § 38. 
3 Ibid., Pars Specialis, 1. i. 3--"7, 8 ff. 
4 Ibid. ii. I, 2. On the word morale cf. above, p. 123; it will be observed that 

it has now become a mere technical expression for a corporate body, without any 
reference to the idea of moral personality with which it was associated in Pufen-
dorf. 5 Ibid., §§ 3, 4· 6 Ibid., ii. 7· 
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so that we must assume some contract; but it can only have been 
a tacit one, and a very weak one at that (valde inerme), because 
nobody who wanted to withdraw from the community could be 
prevented from doing so. 1 It is also unlikely that they proceeded 
to create more stable conditions by erecting a government through 
any express compact, because the turbulent freedom of the state of 
nature in which they were living as individuals is incompatible 
with the formality of such a compact. 2 

The real origins of imperium, the vinculum arctius by which 
political states are controlled, are to be found, Boehmer continues, 
partly in violence, when some one broke in on the community, and 
having won the support of some, compelled the rest to submit 
because resistance was impossible, and partly in the gradual 
acquiescence in and confirmation of the sovereignty of the man 
who thus obtained supreme control. 3 Those who say that God 
confers sovereignty immediately on rulers, he continues, lay a more 
solid foundation for government, but they show ignorance of 
morals, for government is of human origin, though God approves 
of its institution.4 Boehmer cannot agree with Hobbes, then, that 
there is not even a tacit contract between ruler and people,s nor, 
on the other hand, can he accept Huber's theory that the original 
contract of individuals results in the immediate production of a 
democracy.6 In defining the state Boehmer provides, as alter­
natives, for either tacit or express pacts ;7 the powers of a govern­

-ment, he says, may be limited by express pacts, and it can also be 
determined ex pactis whether a monarchy be elective or hereditary. 8 

One gets the impression, however, that he added these clauses 
largely for formal completeness, and that it was only the dominance 
of the current apparatus of contractarian phraseology, which was 

1 J · H. Boehmer, Introductio in Jus Publicum Universale, Pa~s Special is, ii. 10. 
~ § 13; cf._§ 10: 'vix est ut expressum pactum ubique fingi possit, ob tantam 

ammorum d1ssensionem.' This suggests that the law of nature which enjoined 
p~ce was seldom heeded, or, more probably, that Boehmer never thought of 
the state of nature as an historical era, but adopted the conception of the law of 
nature to express what he believed to be the implications of human nature and 
its faculty of reason. 

3 § I4· Government rests on conseht (ex condicto), he admits in § 17, but 
this does not consist of a formal contract of subjection, but is magis ex patientia 
et tacitumitate longi temporis. · 

4 Ibid.,§§ 24-26. s § 21. 6 § 23. 
7 c. iii, § I. His definitio~ of a state is 'cactus seu complexus hominum sub 

imperio pactis vel expressis vel.tacitis unitus, tutioris vel tranquillioris vitae 
gratia'. 

8 Ibid., §§ JO, 3 I. 
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common to the whole school of natural law, that made him con­
ceive of the state as an artificially and contractually constructed 
compound. Every one agreed that its construction involved one 
or more contracts, but Boehmer's keener sense of historical reality 
prevented him from accepting the idea that these were formal or 
actual, and he fell back, therefore, on the idea of tacit contract. 

It must have been difficult, if not impossible, for any one 
brought up in the contractarian traditions that were current all 
over Europe in the seventeenth and eighteenth centuries to rise clear 
of their characteristic individualist attitude to politics. Leibniz, 
for instance, though he started i~ principle from the idea of the 
community as a whole, ne,·ertheless argued that allegiance was 
based on a pact-a promise made by every subject of the state to 
obey its laws and legal decisions-and that this was the justification 
for punishment.• Even Montesquieu, the oft-proclaimed herald 
of the historical school which was to sweep away the fictions of the 
social contract, 2 though it is true that he does not say in so many 
words that the state is founded in contract, conforms to the same 
notion that the individual is prior to the community, and that the 
state is created by a union of particular wills.J 

Frederick the Great himself, who was no believer in democracy, 
wrote at some length on the errors of princes, and their mistaken 
idea that God created men simply to be the instruments and 
ministers of their unregulated passions. Rather, he maintained, 
men submitted themselves to a fellow citizen not 'pour etre les 
martyrs de ses caprices et les jouets de ses fantaisies: mais qu'ils 
ont choisi celui d'entre eux qu'ils ont cru le plus juste pour les 
gouverner, le meilleur pour leur servir de pere, ... enfin l'homme 
le plus propre a reprt!senter le corps de l'Etat, et en qui Ia souve­
raine puissance put servir d'appui aux lois eta Ia justice, et non de 
moyen pour commettre impuncment les crimes et pour exercer Ia 

1 G. W. Leibniz, Metlzodi Novi Discendae Docendaeq11e jllrisprlldentiae, ii. 
19 (in Opera Omnia (ed. Dutens, Geneva, I768), IV. iii. I86). Cf. also·ibid., 
§ 7I (p. 2II). The same individualist assumption that the state is an artificial 
construction is implied in his definition in Caesari11i Fiirste11erii Tractallls de 
j11re Sllpremallls, c. x (in Opera, IV. iii. 357). Cf. Gierke, Nat. Law {tr. Barker), 
i. I04-, ii. 296. 

~ Cf. Sir F. Pollock, History of the Science of Politics (new edn. I9I I), p. 86. 
3 Cf. De L'Esprit des Lois, i, c. 3, where we read that l'itat civil is a reunion 

des volo11tes. 'Les forces particuli~res ne peuvent se r~unir sans que toutes les 
volont~s se r~unissent.' In c. 2 he speaks of the sway of the law of nature 'avant 
l'~tablissement des soci~t~s·; at the same time he condemns Hobbes's theory as 
unreasonable, on the ground that men have a natural attraction for as well as fear 
of one another. 
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tyrannic' .1 He expressed the same sentiments in a work written 
forty years later, where, after describing the condition of primitive 
men as one of 'abrutissement', he suggested that 'violences' and 
'pillages' led to a union of families, which was the origin of laws, 
'qui enseignent aux societcs a prcfcrer l'int~rct g~ncral au bien 
particulier'. He uses the very phrase 'social compact' itself, saying 
that the 'grande verite, qu'il faut agir envers les autres comme nous 
voudrions qu'ils se comportassent envers nous, devient le principe 
des lois et du pacte social'. 2 

By the middle of the eighteenth century, when even hereditary 
despots had become benevolent, political theorists were beginning 
to insist more and more on the rights of man and the popular side 
of the contract of government. While contractual absolutists 
maintained that at the formation of the state the people made a 
total surrender of their freedom, others had always insisted that 
when men entered the state they only surrendered what was 
necessary for the safety of the whole. Much of the history of the 
contract theory, in fact, is concerned with the struggle to secure 
from the power of the government either freedom of conscience, 
as with the Monarchomachi, or, as in Locke, the rights of property. 
In time there grew up the idea that some, at any rate, of the rights 
of man were inalienable and inviolable, so that the people, instead 
of making a simple contract of submission to their ruler, were 
described as free to choose between a variety of alternatives in 
disposing of the authority over their members constituted by the 
contract of union. 

Formal and doctrinaire as is much of his system, this is very 
apparent in the political theory of Christian Wolff. It will be re­
membered that societas (partnership) was one of the consensual 
contracts of Roman Law:J Wolff, defining societas, repeats this, 
adding that the word is used not only of the contract but also of 

1 Fre~erick II, Considerations sur ['etat present du corps politique de /'Europe 
(1738), I~ Works (Berlin, 1848), viii. 25-26. 

2 Ess~1 sur les formes de gouvernement et sur les devoirs des souverains (1777), in 
Works, IX. 196. If, in accordance with the title, sovereigns have duties ns well 
as rights, the contract of government is implied in his further remarks that ns 
laws ca~not be maintained without an executive government, 'ce fut l'origine 
~es magtstrats, que le peuple ~lut et auxquels il se soumit'. The social contract 
t~ also alluded. to s~veral times (e.g. in phrases such as 'citoyens nuxquels nous 
he le pacte soctal') m his Lettres sur ['amour de la patrie (ibid., p. 221). 

The Encyclopaedist Baron d'Holbach similarly argued (1773) in favour of n 
pacte tacite; cf. P. Janet, Hi.stoire de Ia Science Politique (3rd edn., Paris, 1887), 
ii. 490. 3 Cf. above, p. 45· 
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the men themselves who are thus associated together for some 
purpose, and that those who enter into the contract of associa­
tion are called socii or members of the society (qui societatem 
contralzzmt, socii, 'l:e/membra societatis, 'Docantur). 1 Among the attri­
butes of a societas is the right that belongs to its members to compel 
a fellow member to observe his obligations, and this right of the 
whole to enforce the obedience of individuals, which arises out of 
the contract or quasi-contract of association, is imperium.: It is 
the contract which determines the rights and duties of individuals, 
and its terms may vary in a number of ways. There may be a 
simple contract (si societas simpliciter co11tralzitur), in which case 
the societas is aequalis; all have the same rights and duties, and are 
therefore equal, and nobody has any special privilege (praerogati~·a). 
Or it may be expressly agreed that one of the members is to have 
special duties not binding on the others, or special rights not 
enjoyed by the others; in this case the members are unequal and 
the societas is called inaequalis.J 

The state for Wolff is simply a species of the genus societas, so 
that when he comes to deal with political questions he applies to 
the state the distinctions and conclusions already arrived at for 
societas in general. The particular purpose for which states are 
formed is to obtain vitae sufficientia, peace and security, which are 
unobtainable by individuals; the method, a pact entered upon by 
free individuals.4 The resulting impen'um, or potestas civilis, is a 
product of the pact (ex pacta oritur) by which the state was con­
stituted, and originally, he adds, is in the hands of the people 
(penes populzmz).s When a state is to be formed, therefore, the 
people, that is to say all the members collectively (populus sive 
universi), must agree among themselves on the course to be fol­
lowed. A number of alternatives are open to them: they may 
either retain sovereignty themselves, or hand it over to a single 
person, or to several jointly; they may hand it over entire, or only 
in part, conditionally or unconditionally, revocably or irrevocably, 
for a fixed period of time, or for life, or indefinitely, and so on.6 

Fundamental laws ~nd other stipulations may or may not be laid 
down, and various forms of constitution are possible in accordance 
with the various alternative dispositions of political authority. 7 

1 C. Wolff, lnstitutiones juris Naturae et Gentirlm (Halle, 1750), part III, 
sect. i, c. i, § 836. He says that societas is a pactum, vel quasi pactum, by which he 
presumably intends to cover what other writers treated as a 'tacit contract'. 

1 Ibid. x, § 838. 3 Ibid., § 839. . 4 Ibid. m. ii, c. i, §§ 972, 977· 
5 Ibid., § 979; cf. § 982. 6 Ibid., § 982. 7 Ibid., §§ 984, 990 ff. 
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Wolff's treatment of all this is dispassionate and formal, and his 
political theory does not differ fundamentally from that of Pufen­
dorf or Thomasius or any other of the contractarian jurists of the 
previous fifty or a hundred years. Nevertheless there is far more 
emphasis than before on the part of the people in the institution of 
government, and the consequences of reducing the state to the 
level of a contractual association of free individuals arc brought 
out with uncompromising and systematic thoroughness. If such 
doctrines of popular sovereignty were laid down as legal dogmas by 
professional jurists, and even hereditary monarchs acknowledged 
their responsibilities to their subjects, there is little wonder that 
political propagandists were soon ready to issue whole lists of the 
rights of man, and demand that all governments should respect 
them. 

We have dealt so far mainly with German writers, but the ideas 
they developed were widely current in other countries in the 
eighteenth century. The French-Swiss thinker Vattcl, for instance, 
who was largely a follower of Wolff, was of great influence in 
~preading the doctrines of the natural-law school of political theory, 
m America as well as in Europe.' The characteristic individualism 
of the contractual school of thought is apparent at the very outset 
of his work, when he defines nations or states as 'Societcs d'hommes 
unis ensemble pour procurer leur salut et leur avantage, a forces 
n!unies' .2 Man, he continues, is not self-sufficient; moreover, his 
faculties of reason and speech indicate that intercourse is natural 
to him. 'Voila d'ou l'on deduit la societe naturelle etablie entre 
tau~ les hommes.' J There is, then, a natural society among men, 
wh1ch arises apart from any deliberate action; but circumstances 
make it necessary to establish a government, and the state is 
~re.ated by a definite 'acte d'association civile ou politique'. This 
1~ ~n effect a social contract, although individuals were already 
hvmg a kind of social existence; its terms are that 'chaque citoien 
~e ~oumet a l'autorite du corps entier, dans tout ce qui peut 
mteresser le bien commun. Le Droit de taus sur chaque membre 
appartient done essentiellement au Corps Politique, a l'Etat.' 4 

1 Cf. Sir E. Barker's Introd. to Gierke, Nat. Law, i, pp. xi, xlvii. 
2 .E .. de Vattel, Le Droit des Ge71S ou Principes de Ia Loi Naturelle (1758; 

facs1m1le edn. pub. by Carnegie Institution of Washington, 1916), lntrod., § I~ 
In§ 2 he adds that such a society, having its own affairs and interests, deliberating 
and making decisions in common becomes 'une Personne morale, qui a son 
Entendement et sa volonte propre, et qui est capable d'obligations et de droits'. 

3 Ibid., § 10. 4 Ibid. I. i. 2. 
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This done, the people as a whole can choose between a variety 
of alternative forms of government, either retaining sovereign 
authority themselves, and so constituting a democracy, or entrust­
ing it to one man or a few. 

Vattel is here a close follower of Wolff, and it will be observed 
how the contract of government, which was as essential to the 
schemes of Pufendorf or other more absolutist contractarians of 
the seventeenth century as the preliminary contract of union, has 
by now practically dropped out of sight, and the erection of govern­
ment has become in effect an act of the sovereign people. It is only 
a short step from this position to that of Rousseau. 1 In other ways 
also there is visible an increasing readiness to accept to the full the 
consequences of a thoroughgoing individualism. Vattel held, for 
example, that the children of citizens become citizens by consente­
ment tacite, but every man is naturally free, and when he comes of 
age he can consider whether or not he will join the society into 
which he was born. He has the right to expatriate himself, though 
Vattel urges that he should exercise it sparingly, for he owes a debt 
of gratitude to his country and should remain a member of it if 
possible. 2 This closely resembles Locke's theory, but Locke had 
insisted that a full member of a community was 'perpetually and 
indispensably obliged to be and remain unalterably a subject to it' .3 

1 The more orthodox system was still holding its ground, however. Only a 
few years before Vattel another Swiss jurist, Burlamaqui, had propounded a 
system of politics which was closely based on the Pufendorf tradition. Civil 
society arose 'par lc moyen des conventions', which consist of the usual three 
stages: (a) the first convention, by which individuals unite and form a single body, 
(b) an ordonnance which determines the form of government, (c) another con­
vention between the government decided on and the subjects. The resulting 
state is to bt: regarded 'comme un Corps, comme une Perso.nnc morale, dont 
le souverain est le Chef, ou Ia tete, et les particuliers les membres'. (J. J. Bur­
lamaqui, Principes drl Droit Politique, 1751, ii. 1-3; iv. 3-6, 10, 15.) 

About the same time the Irishman Francis Hutcheson, who became Professor 
of Moral Philosophy at Glasgow, expounded an essentially similar doctrine, 
in which legitimate civil power is founded on consent or convention, under the 
usual form of two contracts and an intervening decree. Hutcheson admits that 
it is not probable that 'these three regular steps' were actually taken in creating 
the constitutions of existing states, 'yet 'tis plain that in every just constitution 
of power there is some such transaction as implicitly contains the force of all 
the three'. He also defends at some length the resulting tacit contract by which 
posterity is bound. (F. Hutcheson, System of Moral Plrilosoplry (Glasgow, 
1755), ii. 4; iii. 4, s.) Hutcheson is commonly regarded as a pioneer of the 
'Scottish school' of philosophy, and in ethics was a precursor of the Utilitarians; 
but his politics are mainly derivative, and he seems to have ignored the argu­
ments of Hume (which Bentham subsequently adapted to the utilitarian stand­
point; sec below, Chap. XII). 

2 Vattcl, op. cit.,§§ 2i2, 220. J Second Treatise,§ 121. 
6852 M 
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It is difficult to decide clearly how far the contractarian writers 
of the seventeenth and eighteenth centuries believed that their 
theories were literally true. The whole method and approach of 
the juristic writers is often so remote from reality that one seems to 
be threading the ramifications of a formal system rather than an 
account of the origins of any actual states; yet their qualifications 
and reservations, their tacit contracts or quasi-contracts, their 
replies to possible historical objections, undoubtedly suggest that 
they were anxious to persuade their readers that their theories 
were compatible with history. At the same time their contracts 
were primarily deduced from their individualist presuppositions, 
and these in turn were the consequences of their adaptation to 
political purposes of the terminology of Roman private law, by 
which the state became a societas, or contractual partnership of 
individuals, and the contract of government was equated with the 
Roman contract of mandatum. 

This mixture of history and logic is well illustrated in the work 
of the eighteenth-century Frenchman Goguet. 1 The condition of 
primitive men 'au sortir du deluge', he writes, resembled that of 
the animals, in that different families lived separately from one 
another.2 When in course of time families united, 'quelle qu'en 
so it la cause', this can only have occurred 'par un accord de 
volontes sur certains objets'. If one regards society from this point 
of view, it logically follows that it must have been based on agree­
ments,3 which formed its first laws, and were in turn the origin of 
all _subsequent regulations. But while contract is the necessary 
log1cal basis of a society formed by a union of individuals, we need 
not suppose that the first states arose through express contracts 
formally solemnized. 

I_l n'a pa_s ete necessaire que niles premieres conventions, ni les condi­
tions qUI leur servoient de fondement, fussent expresses. 11 a suffi ... 
qu:elles aient ete tacites. Telle aura etc, par exemple, la regle, de ne 
pomt enlever a autrui ce dont il avoit l'usage et la possession .... 11 
n'a pas fallu de solemnites pour etablir ces regles et ces maximes. Elles 
doivent leur ?rigine aces sentiments de justice et d'equite, que la Provi­
dence a graves dans le creur de tousles hommes.4 

1 The reader will note the resemblance of what follows to the political theory 
of Boehmer discussed above. 

z A. Y. Goguet, De J'Origine des Loix, des Arts et des Sciences (Paris, 1758), 
In trod. J Ibid., bk. i, ad in it. 

4 Ibid. The first laws, he continues, were therefore not the result of delibera­
tion confirmed by solemn acts, but arose naturally 'par l'effet de conventions 
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We return, in fact, to the moral principles of which the law of 
nature was the embodiment; but if the actual origins of states are 
to be sought in natural growth, and the social contract is demanded 
not by history but by logic, for which (in deference to history) a 
tacit contract will suffice to preserve the contractual principle; 
then, it must be confessed, the contract theory has already lost 
much of its force. It was on these lines, indeed, that it fought a 
rearguard action all through the nineteenth century against the 
attacks of the historical school; but if the contract is reduced to a 
mere implication, we may well inquire whether the principles from 
which it is supposed to follow cannot be stated better in some other 
way, which will not involve its undeniably unhistorical associations, 
or whether indeed the contract is in fact a necessary consequence 
of those principles at all. 

tacitcs .... L'autoritc politique n'n etc elle-mcme ctablie que par une com·en­
tion tacite entre ceux qui s'y sont soumis et ceu.x II qui on l'a deferee.' 



XI 

ROUSSEAU, FICHTE, KAl\T, HEGEL 

T 1-1 E social contract is popularly connected with the name of 
Rousseau above all other writers, largely no doubt on account 
of the title of his most famous work. In a sense, as we shall see, 

he was the great popularizer of the ideas which had been worked 
out by the contractarian lawyers who preceded him, but in the end 
he was far from being an apostle of an individualist theory of the 
state. Like Hobbes, with \vhose principles, different though they 
were from his own, he had close affinities, he introduced a new and 
disturbing element into the stream of contractual theory, which it 
would hardly be going too far to say contributed most powerfully 
to its ultimate extinction. 

In his early Discourse on the Origin of Inequality amotzg 1Vfetz 
(1755) he gives us a quasi-historical account of the development 
of political organization, though he admits that it is hypothetical 
~nd may indeed be imaginary. The origi~al state of nature, accord­
mg to Rousseau, was neither a Hobbesian war of all against all, 
nor a L_ock~an abode of peace and goodwill; it. was just a condition 
of brutish Isolation, in which men were physically much stronger 
~han they are today. Society developed by the family widening 
mto the tribe, a nomadic existence giving place to fixed residence, 
and the consequent acquisition of prop~rty.t Inventions and the 
arts foll?wed, but with them grew passiOns and needs, and then 
c~me VIces and disorders, vanity, jealousy and self-assertion, 
VIolence _and outrage. States and civil government were created by 
the adroitness of the rich who imposed upon the poor. They pre­
tended that if instead of' turning their forces against each other, 
~en collected them in a supreme power to govern by wise laws, 
tb e weak_ would be guarded from oppression, the ambitious would 

e restramed d d d · f k f h . ' an all would be defen e m peace rom the attac s 
0• t eibr common enemies. The rich thus safeguarded their posses-
swns ut they d"d f h h · 1 

I ' d 1 so at the expense o t e poor, w o were v1rtua ly 
ens ave . 

1 'The first man' . 
bethought himself ' says. Rousseau, 'who, havmg enclosed a .piece of ground, 

b ). ht'rn wa hof saying This is mine, and found people simple enough .to 
e Ieve • s t e real .- · · · t ' (D · .. 10undcr of civil socie Y zscourse, u). 
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Though such have been the effects of the establishment of 
government, yet government did not begin with arbitrary power; 
'this is the depravation, the extreme term, of government, and 
brings it back, finally, to just the law of the strongest, which it was 
originally designed to remedy'. Rousseau disagrees with Pufen­
dorf's idea that men may divest themselves of their liberty in 
favour of other men, and it would be 'unreasonable to suppose 
that men at first threw themselves irretrievably and unconditionally 
into the arms of an absolute master, and that the first expedient 
which proud and unsubdued men hit upon for their common 
security was to run headlong into slavery'. On the contrary, there 
is a 'fundamental compact underlying all government', and we may 
'regard the establishment of the political body as a real contract 
between the people and the chiefs chosen by them: a contract by 
which both parties bind themselves to observe the laws therein 
expressed, which form the ties of their union'. Thus, while the 
people 'concentrated all their wills in one', 'the magistrate, on his 
side, binds himself to use the power he is entrusted with only in 
conformity with the intention of his constituents, to maintain them 
all in the peaceable possession of what belongs to them, and to 
prefer on every occasion the public interest to his own'. 

Such a constitution, unfortunately, led to unavoidable abuses, 
and in various ways legitimate power was converted into arbitrary 
tyranny, until at length 'despotism, gradually raising up its hideous 
head and devouring everything that remained sound and untainted 
in any part of the State, would ... trample on both the laws and 
the people, and establish itself on the ruins of the republic'. In­
equality is now complete: it involves a 'return to the law of the 
strongest, and so to a new state of nature, differing from that we 
set out from: for the one was a state of nature in its first purity, 
while this is the consequence of excessive corruption'. The despot 
-is now in power 'only so long as he remains the strongest', for 'the 
contract of government is ... completely dissolved by despotism', 
and he has no right to complain if his subjects rise against him. 1 

Insurrection, in fact, is the only remedy for this last phase of 
human misery; and if Rousseau has gained the reputation of being 
an advocate of revolution, it rests on his early Discourse, assisted, 
no doubt, by the famous sentence at the beginning of the Contrat 
Social, that 'Man is born free; and everywhere he is in chains'.2 

This, indeed, reflects the same attitude-that man has sacrificed 
1 Discourse, ii. 2 Contrat Social (1762), i. I. 
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his natural liberty and been defrauded of the advantages he 
expected to gain in return; but in the Contrat Social Rousseau 
proceeds to advocate, not revolution, but a particular form of 
political organization which can make government legitimate. 
There are great differences, therefore, between the conclusions of 
the Contrat Social and those of the Discourse. One of the striking 
features of Rousseau's political philosophy is that while he employs 
the terminology he inherited from the school of natural law, he 
abandons much of the doctrine it enshrined. In the Contrat Social, 
indeed, he distinguishes between force and right, 1 but in the 
Preface to the Discourse he rejects the whole tradition of natural 
law as unintelligible and useless, and discovers in the human soul 
:nvo principles prior to reason, one of them deeply interesting us 
m our own welfare and preservation, and the other exciting a 
natural repugnance at seeing any other sensible being, and parti­
cularly any of our own species, suffer pain or death. It is from the 
agreement and combination', he continues, 'which the under­
st~nding is in a position to establish between these two principles, 
Without its being necessary to introduce that of sociability, 2 that 
a~l the rules of natural right appear to me to be derived'. Natural 
nght, then, means no more to Rousseau than it did to Hobbes; it 
is merely another name for natural instinct. 'Man's first feeling 
was that of his own existence,' Rousseau tells us, 'and his first care 
that of self-preservation' ;J and observation of the behaviour of 
othe.r men taught him that for them as well as for himself the sole 
mottve was the love of well-being. 4 

. These principles are retained in the Contrat Social, but they lead 
m a new direction. The natural man's 'first law', we now read, 'is 
to provide for his own preservation, his first cares are those which 
he owes to himself' ;s and it is only when the state of nature has 

I c.s. i. J. 
2 T~is is clearly aimed at the natural-law school (cf. p. 121, above). At the 

same hme "t ·n b d·a f b . h S . 1 WI e observed that Rousseau Iuers rom Hoh es (and agrees 
Wit _Pmoza) in recognizing the existence of natural sympathy in man. Rousseau 
~om~hmes appears, like Hobbes, to treat man as essentially self-regarding, but 

e a 5~ admits the existence of an altruistic element which conflicts with this 
na~ra_ selfishness. According to Rousseau, a man's repugnance at seeing others 
~u er IS. not_, as for Hobbes, only a disguised form of selfishness, but he can feel 
a genume Impulse of compassion', which leads him never to 'hurt any other 
~an, nor even any sentient being, except on those lawful oc·casions on which 

IS ~w~lreservation is concerned and he is obliged to give himself the prefer­
en~eD. . IS own interest, however, comes first. (Discourse, Preface.) 

tscourse, ii. ~ Ibid. 
5 c.s. i. z. 
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been changed into the civil state that justice is substituted for 
instinct and the 'voice of duty' takes the place of 'physical impulses 
and the right of appetite' .1 Greek sophists had used similar lan­
guage, and concluded that justice and morality were merely 
conventional-an artificial (and intolerable) imposition on man's 
natural freedom. Rousseau, however, while recognizing that justice 
and duty are essentially social products-they are meaningless 
except in the context of social relationships between man and 
man-is now far from maintaining that life in organized society 
marks a decline from a primitive 'natural' existence. On the con­
trary, society opens for men the prospects of an altogether preferable 
and nobler life. 

Hobbes, starting from a similar basic view of human nature, 
proceeded to advocate submission to the power of a despot, because 
this was the only way to obtain security. For Rousseau, however, 
'civil tranquillity' is an insufficient reward for the loss of natural 
liberty, since the miseries men will probably have to suffer at the 
hands of the despot and his ministers 'press harder on them than 
their own dissensions would have done .... Tranquillity is found 
also in dungeons', he remarks, 'but is that enough to make them 
desirable places to live in ?' 2 Whatever the motive, he rejects 
entirely the theory that civil society was founded by an absolute 
surrender to arbitrary government. 'To renounce liberty is to 
renounce being a man, to surrender the rights of humanity and 
even its duties .... Such a renunciation is incompatible with man's 
nature', and 'it is an empty and contradictory convention that sets 
.up, on the one side, absolute authority, and, on the other, un­
limited obedience.' 3 Grotius says that a people can give itself to 
a king, but 'the gift is itself a civil act, and implies public delibera­
tion', so that we must first know how a collection of individuals 
becomes a people. This involves the recurrent problem of the 
minority, and proves, he urges, that there must have been a 'prior 
convention'; for since each man is free in the state of nature, 
'where, unless the election were unanimous, would be the obligation 
on the minority to submit to the choice of the majority? ... The 
law of majority voting is itself something established by conven­
tion, and presupposes unanimity on one occasion at least.' 4 

To begin with, then, there must be a social contract, by which 
the state of nature is brought to an end; for we must suppose that 
men somehow reached the point at which they realized that in 

I c.s. i. 8. 2 c.s. i. 4· 3 Ibid. 4 c.s. i., 5· 
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isolation they were not strong enough to overcome the obstacles 
to survival, and that the only way to create a greater force was by 
aggregation. But 'the force and liberty of each man are the chief 
instruments of his self-preservation'; how, then, 'can he pledge 
them without harming his own interests? ... The problem is to 
find a form of association which will defend and protect with the 
whole common force the person and goods of each associate, and 
in which each, while uniting himself with all, may still obey him­
self alone, and remain as free as before' .I 

It was perhaps unfortunate that Rousseau stated his problem in 
these terms, for they seem to !J1ake it inherently insoluble, 2 and 
have misled a number of critics. If the self which is obeyed is the 
same as the self which obeys, and a man's freedom is to be literally 
the same after as before the contract, clearly there can be no 
?overnment at all; there can be nothing but anarchy. 3 Yet, accord­
mg to Rousseau, the answer to this problem is provided by a social 
contract which consists of 'the total alienation of each associate, 
together with all his rights4 [i.e. natural powers] to the whole 
community'. Men will be prepared to make this surrender, whereas 
they would never voluntarily submit to a Hobbesian monarch, 
because 'as each gives himself absolutely, the conditions are the 
same for all; and, this being so, no one has any interest in making 
them .burdensome to others', while 'each man, in giving himself to 
all, gtves himself to nobody; and as there is no associate over 
"':hom he does not acquire the same right as he yields others over 
?tmself, he gains an equivalent for everything he loses, and an 
Increase of force for the preservation of what he has'. If Rousseau 
h~d stopp.ed short at this point, the problem as he stated it would 
still remam unsolved, for only if there were constant unanimity 
would every individual feel that he had gained more than he had 
surrendered. Some contractarians had been content with a con­
tract by which individuals unanimously consented to submit for 
~h: future to the will of the majority, but for Rousseau (though this 
ts 10 fact what his system amounts to in the end) this course was 

I C.S, i. 6. 
z But cf. below p. I?2 n 
J w , ' . I. 

e ~re confronted, in fact, with the same fundamental self-contradiction of 
ex~reme mdi~idualism as appears in J. S. Mill's remark quoted above (p. I39). 

hln C.S. 11 •• 4 he says that 'Each man alienates ... by the social contract only 
sue part ~f his po:wers, goods and liberty as it is important for the community 
to control : but this amounts to the same thing because 'the Sovereign is the 
sole judge of what is important'. ' 
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blocked by the stipulation that after the contract as well as before 
it every man should obey himself alone; this condition would 
obviously not be fulfilled in the case of a member of a minority 
who was coerced by the will of the majority. 

Accordingly Rousseau translates the social contract into a sub­
mission by which 'each of us puts his person and all his power in 
common under the supreme direction of the general will' .1 For 
'at once, in place of the individual personality of each contracting 
party, this act of association creates a moral and collective body, 
composed of as many members as the assembly contains votes, 
and receiving from this act its unity, its common identity, its life and 
its will'. This notion, as the phraseology clearly shows, Rousseau 
borrowed from the natural-law philosophers who preceded him, 
but what exactly he meant by it is by no means clear, 2 and widely 
divergent interpretations have been put upon it. One school 
of thought, following the system of politics developed by Hegel, 
and in England by Bernard Bosanquet, J finds in the general will 
and its associated ideas a conception of great value, and maintains 
that Rousseau was essentially the forerunner of Hegelian idealism 
in politics, though his expression of it was hampered by the con­
tractarian and individualist phraseology which was current in his 
age, and from which he was unable wholly to extricate himself. 
Other commentators, however, such as l\1r. E. F. Carritt, 4 have 
found in the general will only a confused idea to which no precise 
meaning can be attached, and which in Rousseau only served to 
cloak his failure to solve the problem that he had set himself. 
According to Mr. Carritt, Rousseau's fundamental standpoint 
throughout was psychological hedonism, but he was a psychological 
hedonist 'of the altruistic or inconsistent type, like Mill', so that 
while what he ought to have tried to prove (though, of course, to 
prove it would have been impossible) was 'that it is always to my 
private advantage to obey the general will, ... he spends his energy 
in establishing a different point, that the genen11 will always leads 
to the "common good" '.s 

1 He had previously developed this idea in the Discourse 011 Political Economy 
(1755). 

2 If, as the post-Kantian idealists maintained, he meant that the state is as 
much a psychological reality as an individual person is (or even more so), he 
was really adapting the natural-law concept of a 'moral person' to new uses. 

3 Cf. The Philosophical Theory of the State (4th edn., 1923), esp. PP· 99 ff. 
4 In 1Vforals a11d Politics (Oxford, 1935). 
s Op cit., pp. 68, 69. 
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Rousseau is obliged to admit that, even after the contract has 
been made, 

each individual, as a man, may have a particular will contrary or dis­
similar to the general will which he has as a citizen. His particular 
interest may speak to him quite differently from the common interest . 
. . . In order, then, that the social compact may not be an empty formula, 
it tacitly includes the undertaking, which alone can give force to the rest, 
that whosoever refuses to obey the general will shall be compelled to do 
so by the whole body. This means nothing less than that he will be 
forced to be free. 1 

But if the basic motive of everybody is desire for his own pleasure, 
we are immediately confronted once more with the question of the 
minority: why are dissentient individuals obliged to obey-that 
is, why is it to their interest to do so? Rousseau's answer, according 
to Mr. Carritt, is that the general will 'only speaks when interests 
do not differ. It tells no lies because it can be asked no questions'. 2 

The general will is always in the right [says Rousseau] [because] to be 
really such, it must be general in its object as well as its essence; ... it 
must both come from all and apply to all, and ... it loses its natural 
rectitude when it is directed to some particular and determinate object. 
· · · Indeed, as soon as a question of particular fact or right arises ... the 
matter becomes contentious. It is a case in which the individuals con­
cerned are one party, and the public the other .... In such a case, it 
'."ould be absurd to propose to refer the question to an express decision 
of the general will, which can be only the conclusion reached by one 
of the parties, and in consequence will be, for the other party, merely an 
external or particular will inclined on this occasion to injustice and 
subject to error.l ' 

. In other words, the general will never damages individual 
mtere.sts because it never decides anything but non-contentious 
quest10ns. When a conflict arises, and a disobedient citizen is 
'forced to be free', force is applied by the 'prince' or executive 
go:ernm~nt, to whom the general will delegates the decision in 
pnvate dtsputes. Then why must we obey the executive? Appar­
ently b~cause it was appointed by the general will, which is a man's 
o~n wtll acting in his own interests; but this is just to push the 
dtfficulty one stage back, and then beg the question in the end. 

1 C.S. i. 7· Cf. his admission in iv. 1 that it is only 'as long as several men in 
assembly regard themselves as a single body' that they 'have a single will which 
is concerned in their common preservation and general well-being'. 

2 Morals and Politics, p. 7o. J C.S. ii. 4· 
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Moreover, a further difficulty is involved. The sovereign people 
can decree that there shall be an executive, but the general will is 
confined to general questions; how then can it make the particular 
decision to appoint certain persons to office? Rousseau's solution is 
simply a conjuring trick; on the analogy of the English House of 
Commons, which can resolve itself into Grand Committee, and 
thus 'from being at one moment a sovereign court, becomes at the 
next a mere commission', so 'without sensible change, and merely 
by virtue of a new relation of all to all, the citizens become magis­
trates and pass from general to particular acts, from legislation 
to the execution of the law'.I 

The upshot of Rousseau's theory, then, according to this inter­
pretation, is that he ultimately and inevitably fails to solve the 
insoluble problem he set himself at the outset. Instead of being 
'as free as before', the citizen is compelled to obey the will of the 
majority, and although Rousseau paradoxically calls this making 
him free, the concept of the general will only confuses instead of 
clearing up the problem of the potential conflict between general 
and particular interests. If they clash, he is as helpless as if he were 
at the mercy of Leviathan, or even more so, for a popular may be 
even more tyrannical than a personal despotism, and Rousseau's 
specious language is calculated to encourage its pretensions. 

Some of these charges go home, but to interpret Rousseau on 
these lines is to misunderstand his whole purpose. The mistake 
lies, I think, in taking too literally the wording of his statement of 
the problem-'to find a form of association ... in which each ... 
may still obey himself alone, and remain as free as before'. The 
implication of this is that Rousseau's primary object was to pre­
serve the liberty enjoyed by individuals in the state of nature, and 
that he thought of the social contract as an historical event. On the 
contrary, with Rousseau, as with Hobbes, the contract was only 
a supposition, or assumption, whose function was to justify the 
existence of government. His starting-point, it is true, was in­
dividualist, but in the Contrat Social the whole emphasis is on the 
superiority of social life over the state of nature. And it turns out 
that in society a man is not simply 'as free as before': he loses his 
natural liberty, Rousseau tells us, and gains civil liberty instead,2 

and with it a right of property, guaranteed by the law, instead of 

I C,S, iii. 17, 

z Locke made the same point when he said that 'the end of law is not to abolish 
or restrain, but to preserve and enlarge freedom' (Second Treatise, § 57). 
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mere precarious possession, depen~ent on his _own strength. M~re 
than this, the citizen gains 'moral h?erty', whtch _alone m_akes lu~ 
his own master, whereas if a man ts a prey to hts appetttes he lS 

nothing but a slave. There can be no ~ou?t that what Rousseau 
stresses is the benefit conferred by soctal hfe, not the need to try 
and preserve in society the values of the state of nature. Society 
emancipates and civilizes man, whereas in the state of nature he 

. was only a limited and stupid brute.1 

Rousseau, in fact, faces two ways. He begins with the indi­
vidualist assumptions and phraseology of the school of natural 
law, but his conclusion is collectivist. The transition is effected by 
the concept of the general will, which on any interpretation is the 
crucial question in Rousseau. It is different from a man's individual 
or particular or private will.z It is different also from the will of all, 
which is only the sum of particular wills. 3 It i~ 'always right' 
(droite: perhaps 'straightforward' or 'honest' \Vould be a more 
accurate translation) 'and always tends to the public advantage' ;4 
it is 'constant, unalterable and pure' .s How, then, can it be arrived 
at? In one place Rousseau seems to identify it with the will of the 
majority, for he tells us that though individual wills conflict, the 
plusses and min.uses cancel out, and the resultant sum of these 
differences is the general will. 6 Elsewhere, however, we are told 
that when the people vote they should not consider whether they 
approve of a proposal or not, but only whether they judge it to be 
in accordance with the general will ;7 and that when the p~ople 
deliberate, the general will only emerges if they are adequately 
informed, and are not influenced by being grouped in parties.8 

Rousseau also condemns representative government,9 and main­
tains that the general will can only find expression in a small city­
state where all the citizens meet and vote directly in a popular 

1 Contrat Social, i. 8. In the state of nature, after all, man's liberty was not 
b~ any means complete. Not only were his activities restricted by the extent of 
h1s own capacities, but he had to live under the inescapable conditions imposed by 
the l~V.:s of inorganic nature. He would not, however, have felt such natural 
res.tr~cuo~s as a loss of liberty, because they were impersonal and necessary. In 
a c1vll soc1ety governed in accordance with the Contrat Social a man will likewise 
accept human laws, because, applying equally to all alike, he will recognize that 
they also are impersonal and necessary. In his Rollsseall (Cambridge, 1955), 
p. 288, Professor F. C. Green has recently suggested that, interpreted in this 
way, the phrase 'as free as before' need not present an insoluble contradiction. 
'The true object of the Contrat' as he puts it, 'is to imitate by art what Nature 
has done so well.' ' 2. C.S. i. 7· 3 C.S. ii. 3· 

4 Ibid. s C.S. iv, x. 6 C.S. ii. 3· 
' C.S. iv. 2. a c.S. ii. 3• 9 C.S. iii. xs. 
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assembly. Even then, while 'the general will is always right, ... the 
judgement guiding it is not always well informed', and there is no 
possibility of the people framing their own laws for themselves. 
They can do no more than ratify what is put before them by the 
Legislator. 1 

So, although there are places where Rousseau seems to be an 
ultra-democrat, attributing infallibility to the majority, on closer 
scrutiny it seems that the general will, while it springs from the 
people, is not necessarily a democratic idea at all. What makes the 
will general, he remarks, is not so much the number of voices as 
the common interest uniting them.:: This is the clue to what lay in 
Rousseau's mind, and it points forward to Kant's conception of a 
rational will. Though he did not succeed in formulating it clearly, 
it seems that Rousseau was struggling to express the idea of a will 
for our own real interest, which may conflict with what we actually 
will at any particular moment. 'Our will is always for our own good, 
but we do not always see what that is',J and this is the reason why 
the will of all differs from the general will, and that men in their 
own interests are compelled to obey. We need not attribute to 
Rousseau the Hegelian metaphysic which, going farther than Kant, 
and equating the real with the rational, enables compulsion by any 
existing state to be identified with real liberty. Nevertheless, the 
ultimate significance of Rousseau in the history of political thought 
is as a precursor of a collectivist attitude to man's place in society 
rather than as a vindicator of individual liberty. Historians are less 
inclined than they used to be to emphasize Rousseau's importance 
as a source of inspiration for the French Revolution, but in any 
case one of its re·sults was the dogma that nothing must stand in the 
way of the sovereign people, and the plebiscitary dictatorship of 
Napoleon foreshadowed the totalitarian regimes of the twentieth 
century. 

Thus the significance of Rousseau's famous treatise belies the 
title he gave it. His social contract is no guarantee of the indi­
vidual's natural rights; it leads instead to the sovereignty of the 
general will. In this, as in other respects, Rousseau resembles 
Hobbes, 4 and (again as in Hobbes) there is no second contract in 
Rousseau. In the course of history it was the governmental contract, 

I C.S. ii. 6, 7• 2 C.S, ii. 4• J c.s. ii. J. 
4 The social contract must be unanimous, dissentients being simply left out­

side, but once the state is established Rousseau repeats the old theory that 
residence implies consent (C.S. iv. 2). 
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rather than the social contract proper, which had acted as a check 
on those in authority. For Rousseau, as for other collectivists, 
there is no need to check the powers in the hands of the general 
will. Provided it can find expression (and this, admittedly, is a 
cardinal difficulty in Rousseau), it is infallible. It need give no 
guarantees; it cannot hurt anyone;' it cannot even wish to lay on 
anyone a burden not necessitated by the well-being of the com­
munity.2 So, like Leviathan, it is sovereign, and cannot be divicfed 
or alienated. It is true that an executive government, or magistracy, 
must be established, but this is a mere delegation of functions, 

-not a separation of powers. 3 Its institution, he states definitely, is 
not a contract, but an act of the sovereign people. 4 The contract 
of government is thus jettisoned altogether, and through his 
influence on Kant and Hegel Rousseau contributed powerfully 
to the development of the idealist theory, which combined with 
the historical school to discredit the social contract itself, and with 
it the individualist theory of liberty. If Rousseau had been told 
that he was sacrificing the individual to the state, he would, I feel 
sure, have repudiated such a charge, 5 and in his Discourse on 
Pol~tical Economy there is an eloquent r_assage in which he protests 
agamst such a notion. Nor would he htmself accept the view that 
men's real interests are best secured by an enlightened dictator­
ship, although this is in fact what his doctrine was apt to lead to. 

For some years, however, Rousseau's real significance was mis­
~nderstood. Burke regarded him as essentially a revolutionist, and 
10 the late eighteenth century the social contract continued to find 
~avour, and was associated with an even more extreme individual­
Ism. The Italian law-reformer Beccaria, for instance, after re­
m ki f ar ng that 'laws which are or ought to be covenants between 
ree _men, have gen,erally been nothing but the instruments of the 

iasstons of some few men, or the result of some accidental and 
femporary necessity' ,6 propounds the theory that men are naturally 

l ~bee and that no one would gratuitously part with any of his own 
1 erty · h Wtt a view to the public benefit. What a man would 

I c.s. i. 2 •• 3 •• 4 ••• 
s l-Ie . 7. C.S. u. 4· C.S. u. 2. C.S. 111. 16, 17. 

to the In•g~H also say that the charge was 'wrongly put', which was his answer 
which 9-uesuon 'how a rnan can be free and yet constrained to conform to a will 
'the ci:is not his own' (C.S. iv. z). He added, in a characteristic paradox, that 
spite of ~~n conse.nts to all the laws, even to those which have been passed in 
them'. 18 opposition, even to those which will punish him if he dares to break 

6 C. Beccaria C . ( 6 • rmzes and Punishments 17 4; tr. J. A. Farrer, 188o), c. 1. 
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naturally wish, if it were possible, would be a condition (like that 
to which some of the Greek sophists aspired) in which 'the cove­
nants which bind others should not bind himself'.~ Men grew 
'tired of living isolated lives in a perpetual state of war, and of 
enjoying a liberty which the uncertainty of its tenure rendered 
useless'. Therefore they joined together in society, and sacrificed 
a part of their liberty 'in order to enjoy the remainder in security 
and quiet. The sum-total of all these portions of liberty ... consti­
tutes the sovereignty of a nation, and the sovereign is the lawful 
trustee and administrator of these portions .... Each would only 
place in the general deposit the least possible portion', just enough, 
that is, 'to protect it from the encroachment of individuals whost: 
aim it ever is not only to recover from the fund their own deposit, 
but to avail themselves of that contributed by others'. Hence those 
who break the social contract incur punishment, the right to which 
is constituted by 'the aggregate of these least possible portions', 
and which becomes 'an abuse and not justice' if it goes beyond this 
limit. In particular, no government can rightly inflict capital 
punishment, because in the first place no one would surrender to 
others the right to kill him, and secondly, suicide being wrong, no 
one possesses such a right to surrender even if he would.2 

Beccaria was avowedly a propagandist, but he rested his case 
for penal reform on an unqualified theory of enlightened selfish­
ness which can have few equals in the history of political thought. 
Yet one can find parallels in the late eighteenth century to his idea 
of the state as essentially an aggregation of right-possessing indi­
viduals, and of government as a kind of liberty-fund or banking 
account in which they had all made deposits. Justus Moser, for 
example, a popular German author of the time, compared civil 
society (biirgerliche Gesellschaft) to a joint-stock company in v:hich 
each citizen was a shareholder, and suggested that the state was 
formed by a social contract, explicit or tacit, by which the land­
owners united themselves into a company.J 

The doctrines of the French Revol.utiof!, in its early stage at 
least, were embodied in the Declaration of the Rights of Man, but 

I Ibid., c. 2. 2 Ibid., c. I6. 
J J. Moser, Patriotische Pha11tasitm, vol. iii (Berlin, 1778), § 63 (Der Bauerhof 

als ei11e Actie betrachtet). Cf. also the idea of the Physiocrats (following Locke) 
that the state exists to protect individuals and their property. One is inevitably 
reminded of the often-quoted passage of Burke's, reproduced below, p. 196. 
Yet it is an historical fact that the East India Company, which began as a trading 
concern, grew by stages into no less a state than British India. 
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the social contract itself, though now closely associated with the 
revolutionary movement, does not seem to have played a very 
important or novel part, directly at any ~ate, in the formulation. of 
the political programmes of the revolut10na~ leaders. Accordmg 
to Atger, indeed, the only avowed contractanan among them was 
Babeuf, • but this is a rather misleading statement, for all the 
essence of contractarianism, if not the contract itself, is clearly 
revealed in Sieyes. 

Liberty and property, according to Sieyes, are anterior to society, 
and men, 'en s'associant', can have had no other object than pro­
tection for their rights and security for the development of their 
faculties.z A nation is 'un corps d'assocics', 3 and his theory of the 
state is fundamentally individualist. One can only understand 
'le mecanisme social', he tells us, if we analyse a society into its 
component elements 'comme une machine ordinaire'. Societies 
are formed in stages, in the first of which 'on con~oit un nombre 
plus ou mains considerable d'individus isoles qui veulent se 
reunir .... Cette premiere epoque est caracterisee par le jeu des 
volontes individuelles. L'association est leur ouvrage. Elles sont 
l'origine de tout pouvoir.' The next stage consists of the creation 
of 'la volonte commune', and for this purpose 'ils conferent done, 
et ils conviennent entre eux des besoins publics et des moyens d'y 
pourvoir'. They then confer oil some of their own number the 
exercise of such portion of their will and power as is necessary to. 
guard and provide for the public needs, and thus a government is 
e~tablished.4 Sieyes thus accepted all the individualist preconcep­
tions of Rousseau, but without his quasi-Hegelian conclusions. 

In Babeuf, who was one of the earliest French communists, we 
find a mixture of hedonism and altruism which also must have 
been suggested by Rousseau. On entering society, he tells us, 
every one, 'en quelque sort', made two pronouncements, which 
~re the foundation of all justice: 'Je ne veux plus souffrir' and 
J e ne veux plus qu'aucun de mes associes souffre'. Happiness 

(bonheur, explained a little farther on as le bonlzeur commu1l) is 

1 F. Atger, Essai sur l'histoire des doctrines drt Contrat Social (Nimes, 1906), 
pp. 316-s7 . 

. z ~· ~ieyes, Essai sur les Privilfges (1788), printed with his Qu'est-ce que le 
t1ers eta,t. (1789), ed. Champion (Paris, 1888), p. 2. 

J Q~ est-ce que le tiers etat? (ed. Champion), p. 3 I. 
4 lb1d., pp. 6s-66; cf. p. 8s, where 'Ia volontc d'unc nation' is defined as 

'lc resultat des volontes individuelles commc Ia nation est !'assemblage des 
individus'. ' 
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'le scul but de Ia societe': this is 'le contrat primitif' and 'Ia clause 
fondamentale du pacte social', whose violation involves breach of 
the pact. 'C'est la en entier la loi et Ies prophetes. Je defie qu'on 
me dispute que les hommes, en se rcunissant en association, aient 
pu avoir d'autre but, d'autre volontc que celled'etretousheureux.' 1 

Apart from these sentimental opinions, however, the social 
contract was really implicit in the whole apparatus of the rights 
of man. Thomas Paine, for example, repeats the familiar theory 
that man by virtue of his existence possesses natural rights, in­
cluding the right to judge in his own cause, 'but what availeth it 
him to judge, if he has not power to redress? He therefore deposits 
this right in the common stock of society, and takes the arm of 
society, of which he is a part, in preference and in addition to his 
own.' He does not owe anything to society, for 'every man is a 
proprietor in society, and draws on the capital as a matter of right'. 
Every civil right, therefore, 'grows out of a natural right, or, in 
other words, is a natural right exchanged'. 'Civil power', similarly, 
'is made up of the aggregate of that class of the natural rights 
of man, which becomes defective in the individual in point of 
power, ... but when collected to a focus, becomes competent to 
the purpose of every one.' It 'cannot be applied to invade the 
natural rights which are retained in the individual'. Like Rousseau, 
Paine rejects the theory of a contract between government and 
subjects. This, he remarks, 'has been thought a considerable 
advance towards establishing the principles of Freedom', but men 
existed before governments, and the original compact, therefore, 
was between individuals themselves, 'each in his own personal 
and sovereign right', thereby deciding to create a government. 
'This is the only mode in which governments have a right to arise, 
and the only principle on which they have a right to exist.' It was 
embodied, according to Paine, in the French National Assembly. 2 

Amid these polemics the German legal writers of the school of 
Pufendorf and his successors continued to expound their tradi­
tional contractarian theory, but with some modifications, mainly, 
in accordance with the spirit of the age, in the direction of a more 
pronounced individualism. Thus A. L. von Schlozer tells us that 
the first men, or rather, the patriarchs at the head of their families, 

1 Quoted by A. Espinas from 'D~fense G~n~rale de Babeuf, pr~sent~e devant 
Ia Haute-Cour de Justice', in his 'Dabeuf et le Babouvisme', in La Philosophie 
sociale d11 XVIII~ Sietle et /a Revol11tion (Paris, 1898), pp. 310, 311. 

~ T. Paine, The Rights of ll1an (2nd edn., 1791), pp. 52-58. 
6852 N 
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united their forces (but not their wills) by a social contract, but 
though they ought to have respected this, in practice they failed 
to do so; dissensions therefore arose, and a government was 
established to stop them. The pactum zmionis 'l:irium, in fact, was 
insufficient (unzuliinglich) without the addition of a unio 'l:olun­
tatum, which took the usual form of a pactum subjectionis, by which 
men, for the sake of public safety, renounced their private wills 
and transferred them to a sovereign (who might be one or few or 
many). The influence of Rousseau may be seen here, for although 
Schlozer retains the Pufendorfian framework of two contracts, 
their contents are different; in fact, the terms of Rousseau's social 
contract appear to be distributed between them. Unlike Rousseau, 
however, Schlozer maintains the traditional German view that 
there is a contract between ruler and subjects. 1 

C. von Schlozer, son of the last writer, agreed with his father 
that the patriarchs, originally living at enmity in the woods, came 
to recognize that a claim to possessions was useless without the 
strength to secure them and so united their forces by a contract 
of union, followed later by a contract of subjection, in which they 
surrendered their wills also to a sovereign. He goes farther in an 
indivi.dualist direction, however, by insisting not only on the 
equahty of all in the state of nature, but on the consequent need 
for un~ni~ity in both pacts. Some writers held that in the pact 
of subjection a majority vote sufficed to bind all, because society 
wa~ a 'person'. But society in the sense of the bare product of a 
social contract is not yet a persona mora/is, and cannot bind its 
members, since the social contract is a mere unio ·virium. There 
must. follow the unio voluntatum, for which a new pact is necessary, 
an~ m which each individual surrenders his private will, and is 
obhged henceforth to recognize the will of the sovereign as his 
~wn .. Only then is it permissible to compare society to a person.z 

.01w ~n fact men could unite their forces without also uniting their 
WI Is IS not explained. 

The division of the contractual basis of the state into two con­
~act.s, however, was now practically obsolete, in spite of this modi­

cation of their contents, and, as in Rousseau, it was the social 
contract alone which still carried weight. The individualist principle 

6 
1 !· L. von Schlozer, Allgemeines Staatsrecht (Gtittingen, 1793), pp. 48-49, 

J-7 • 95· 
2 C. vo~ Schltizer, Commentatio de Jure Suffragii (Gtittingen, 1795), §§ 9-II. 

Cf. also hiS Anfangsgriindc der Staatswirtluchaft (Riga, I8os). i, §§ s-8. 
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it embodied reached its zenith in Germany in the earlier writings 
of Fichte. No man, he declares, is bound to obey anybody but 
himself, and rightly a civil society can be founded only by a 
contract between its members. 1 This contract of all with all secures 
to men an inalienable right to alter the constitution of the state,2 

and on this rests a justification of revolution; moreover, it is an 
inalienable right of man to rescind (auflzebetz) his contracts, and 
this is equally true of the Biirgervertrag.l Individuals can retire at 
will from the state they have contractually entered,4 and what one 
can do several can do also. These stand to one another, and to the 
state they are leaving, under pure natural law; if they please, they 
can reunite, enter upon a new social contract on any conditions 
they choose, and form a new state. The Jews, according to Fichte, 
are an example of such a state within the state, and the same is 
partly true of the army, the nobility, and the Church.s 

In his later years, however, Fichte receded markedly from this 
extreme if not anarchical individualism. At the outset he had 
admitted that historically states have not been formed by cool 
deliberation, but by force, although rechtmiij3i'gerweise the only 
ground of political obligation is contract;6 in his Gru11dlage des 
Naturrechts (published in 1796)7 the original rights of man are 
admittedly only a fiction, though a fiction necessary for the pur­
poses of science, and in reality men only attain to rights in a com­
munity with others. Yet as an explanation of the structure of rights 
and duties within the state the contractual apparatus is retained, 
in an even more highly elaborate form than before. Three contracts 
are involved, according to Fichte, in the construction of the state, 
of which the first is the property contract (Eigmthumsvertrag), by 
which each individual agrees with all the others on what property, 
rights, and liberties he is to have, and what he is to cede to the 
others. (There is no natural right of property, according to Fichte, 
but all have an equal claim to everything: private property is only 

I J. a .. Fichte, Beitriige ::ur Bericlztigtmg der Urtheile des Publicums iiber die 
fran::iisische Revolution (1793), in Siimmtliche JVerke (Berlin, I845), vi. 8I. On 
Fichte see the Introduction by H. S. Reiss to The Political Thought of the 
German Romantics in Blackwell's Political Texts (Oxford, I955). 

z Ibid., pp. IOJ ff. 
3 Ibid., p. I59· 'Unabanderlichkeit und ewige Gtiltigkeit irgend eines 

Vertrages', according to Fichte, 'ist der hiirteste Verstol3 gegen das Recht der 
Menschheit an sich ...• Namlich, im Vertrage ist die gcgenseitige freie Willktir 
(arbitrary wiH) Grund der Rechte und der Verbindlichkeit.' 

• Ibid'., p. I IS· s Ibid., PP· 148-sJ. 
6 Ibid., p. Sx. 7 In Sammtliche Wuke, vol. iii. 
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possible when men have renounced this.) This agreement must 
be made individually, and in person with all the others, each being 
the one party, and all the others as individuals (for only as indi­
vidual free beings does he agree with them) the other party.I 

The property contract leads on necessarily to the second, or 
protection contract (Schutzvertrag), in which each individual 
similarly agrees with all the others to protect their specified pro­
perty and rights, provided they will likewise protect his. The 
'negative will' (i.e. the promise to abstain from invading) estab­
lished by the first contract is thus converted into a positive will.z 
At the same time, in order that these contracts may be fulfilled, 
a protective authority must be established, and to this each member 
must contribute, and thus fulfil his promise to protect the rights 
of the others. The creation and direction of this authority involves 
the conception of a whole, which is formed by the third stage, or 
union contract (Vereitzigungsvertrag). This 'secures and protects 
the two previous contracts, and in union with them forms the 
fundamental contract of state organization'. The effect of this is 
t~at each individual becomes 'a part of an organized whole (ein Theil 
eznes ~rganisirten Ganzen) and melts (sclzmilzt) into one with it'.l 

Thts kind of language might lead one to expect that in spite of 
all the~e contractual preliminaries the conclusion would be an 
absoluttst state in which the individual was completely submerged; 
but Fichte still maintains, against Rousseau, that it is only one 
part of~ man's being and nature which is so woven into the state: 
otherwtse he remains a free individual. But when the social con­
tra~t has admittedly been reduced to an imaginary hypothesis, 
wh~ch has no relation to historical truth, and is intended only as 
a kmd of logical postulate, its content can be manipulated at will, 
and ~he~e is no reason why it should not lead in the end to the 
~otal.ttanan state. This is in fact what happened with Fichte, who 
m hts later writings insisted more and more on the 'higher' aspect 
of the_ state, and finally reduced the individual to the level of a 
mere mstrument for the service of its ends. 4 

in 1 • 8_iimmtliche Werke, iii. 196. Cf. his remarks ~m p. 178 on the necessity of 
h dividual consent and the inability of the majonty to bind the minority. Yet, 
de adds, .when it comes in due course to the 'Berathschlagung tiber die Wahl 
. er M~gistratspersonen' conditions arc different, and only 'relative unanimity' 
IS required. ' 

:& Ibid., p. 197. J Ibid., p. 204. 
4 Cf. ~is Grundziige des gegenwiirtigen Zeitalters (1804-s), in ~iimmtliche 

Werke, vu. 146. In his last work Die Staatslehre (1813), the contract IS dropped 
altogether. ' 
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Rousseau himself had already pointed the way towards this 
conclusion, and Fichte's great contemporary Kant followed in the 
same direction. It is more than doubtful whether Rousseau meant 
his social contract to be taken as literally true; 1 for Kant, at any 
rate, who, like Rousseau, had inherited the theory and was never 
able to abandon it altogether, it avowedly lost all pretence of 
historical reality. Arguing that the only will competent to make 
a public law is that of the .whole people, 'as it is only when all 
determine about all that each one in consequence determines about 
himself', he enunciates the principle of an 'original contract', 
which is a fundamental law arising 'out of the universal united will 
of the people'. It is 'the only condition upon which a civil, and 
therefore, wholly rightful constitution can be founded among men'. 
Whether called an 'original contract' or a 'social contract', it 'may 
be viewed as the coalition of all the private and particular wills of 
a people into one common and public Will'.:z 

But there is no reason, he continues, to suppose this contract to 
have been actually a fact; indeed, it is impossible that it should 
have been. We need not, therefore, try to prove from history that 
any people ever did execute such a contract. 'In short, this is 
merely an Idea of Reason; but it has undoubtedly a practical 
reality.' It is a principle in the light of which legislators should 
enact only 'such laws as might have arisen from the united will of 
a whole people', and the citizen should 'regard the law as if he had 
consented to it of his own will. This is the test of the rightfulness 
of every public law'.3 It does not follow, however, that the people 
have any right to resist by word or deed the ruler of a state who 
enacts wrongful laws. 4 

In his Perpetual Peace Kant declared that 'the Republican 
Constitution is ... the only one which arises out of the idea of the 

I Cf. his Opening remarks that he doeS not knOW hOW the Change from freedom 
to political subordination came about, but that the question he thinks he can 
answer is, 'What can make it legitimate?' (C.S. i. 1.) For Rousseau, in fact, the 
contract is no more than a device to bridge the gap between the liberty of the 
individual and the authority of the general will. For the controversy among 
German critics on the question whether Rousseau believed in the historical truth 
ofthe contract see Gierke, A/thusius (additional matter in 3rd edn.), pp. 347-50. 

2 I. Kant, On the Sa:ying 'That may be right in theory but has no value in 
practice' (1793), tr. W. Hastic, Kant's Principles of Politics (Edinburgh, 1891), 
pp. 43· 46. 

3 Ibid. Cf. p. 49, where he says that in judging whethe.r a law agrees or not 
with a principle of right a legislator 'has an infallible criterion in the idea of the 
"original contract" viewed as an essential idea of reason'. 

4 Ibid., p. 55· 
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~riginal Compact, upon which all rightful legislation of a people 
1s founded',• but his general political doctrine was strongly autho­
~itarian. The origin of sovereignty, he remarks, is 'practically 
znscrutable by the People who are placed under its authority .... 
The question has been raised', he continues, 'whether an actual 
Contract of Subjection originally preceded the civil government 
as a fact .... But such questions, as regarding the People actually 
living under the Civil Law, are either entirely useless, or even 
fraught with subtle danger to the State.': 

But if the people must unquestioningly obey, philosophers may 
examine the grounds on which this necessity rests. Kant begins 
with the idea of a lawless state of nature in which, in the absence 
of restraint, men do violence to each other; but this is not a 'parti­
cular historical condition or fact', nor is our formation of this idea 
the result of 'any experience prior to the appearance of an external 
authoritative Legislation'. The state of nature is revealed, in fact, 
in what had always been its true colours, though in many writers 
they were obscured by quasi-historic~l trappings: it is just a 
logical abstraction from the state of soc1ety, reached by imagining 
man stripped of everything which ~e owes .to society. Even although 
human nature may in reality be well-d1sposed or favourable to 
Rig?t', yet for the purposes of formulating. a logical theory we must 
beg~n, according to Kant, with 'the r~t10nal Idea of a state of 
So~1ety not yet regulated by Right'. T.h~~ need not be represented 
as a state of absolute Injustice', b~t, 1f 1.t ever existed, it must be 
re~ar~ed as. an unregulated condiu?n ~em .zustand der Rechtlosig­
kezt), m wh1ch there was no authontat1ve JUdge to settle disputes. 
But considering that 'every one of his own Will naturally does 
what seems good and right in his own eyes', it is evident that in the 
state of nature none can be safe from violence. 

1 Perpetual Peace ( 1795) tr l-lastie op. cit., P· 89. It was also he added, the 
necessary d · · • · ' · • 
1 h ( co_n Jtlon of perpetual peace am_ong nations. Similarly in his Rechts-
;h;;os;7x6· In Gesammelte Schriften (Berhn, 1 9 14), vol. vi), tr. Hastie, Kar1t's 
. d P y of Law (Edinburgh 1887), P· 210, he says that 'every true republic 
IS ~nlb~n only be constituted by a repres~nt~ti~e system of the people'. 

f .hp. 1.'4· When we say all authontY IS from God', he adds, we do not 
re _er _tol t e historical origin of the constitution, b~t are expressing 'an Ideal 
Pnn~IP e ~~ t~e. Practical Reason'. What we mean IS that it is a duty t.o obey 
~he aw. . . l~Jd., pp. 208 ff., where he re~arks that 'it is vain to mquire 
mto _the hlst~~lcal. origin of political rnechamsm,_ for ~t is no longer possible 
t~ d~scover 1stor1cally the point of time at wh1ch Civil society took its be­
gl~mg. · • ·To Prosecute such an inquiry', he ~ontinues, 'in the intention of 
findmg a p~etext for altering the existing constitution by violence is no less 
than penal. · 



ROUSSEAU, FICHTE, KANT, HEGEL 183 

The next stage, then, is a union in which men leave the state of 
nature and all obey public laws, 1 and the act by which the people 
'is represented as constituting itself into a State' is called the 
original contract (der ursprii11gliche Co11tract). 'This is properly 
only an outward mode of representing the idea by which the 
rightfulness of the process of organizing the Constitution may be 
made conceivable.' Kant thus interprets the contract once more as 
an 'idea of reason', and its terms show the meaning which he attri­
buted to Rousseau. 'All and each of the people give up their 
external freedom (ihre iiuj3ere Freiheit) in order to receive it im­
mediately again as Members of a Commonwealth', which is 'the 
people viewed as united altogether into a State.' The current 
contractarian theory of natural rights, therefore, by which an 
individual who joins the state is held to have sacrificed a part of 
his native freedom for a particular purpose (e.g. protection), is 
wrong; rather 'he has abandoned his wild, lawless freedom wholly 
(er hat die wilde gesetzlose Freiheit gii11zlich ver/assm) in order to 
find all his proper Freedom again entire and undiminished, but 
in the form of a regulated order of dependence, that is, in a Civil 
State regulated by laws of Right'.z This disposes of Beccaria's 
theory that capital punishment must be wrong because it could 
not be contained in the original contract.l 'No one wills to be 
punished, but in submitting himself along with all other citizens 
to the laws, he knows that if there are criminals among the people, 
the laws will include penal laws.' .. 

If the contract has only a pragmatic reality, and is merely a 
supposition to explain the obligations of citizens and rulers, who 
are to behave 'as if' it were real, we may well wonder whether it 
is anything but a useless fiction. For Kant, indeed, it was alto­
gether superfluous, since political obligation could quite well be 
founded directly, without any interpolation of a contract, on the 
moral obligations which he already recognized as universally 
binding. 5 Kant, in fact, brings us within sight of the end of the 
history of the contract theory. Political philosophy, now no longer 
entangled with the question of the origin of the state, could devote 
itself wholly to the problem of political obligation (Rechtsgru11d, 
as Gierke calls it), and with the abandonment of the i~dividualist 

1 Rechtslehre, § 44· z Ibid., § 47· 
3 Molina's solution of this problem may be remembered; sec above, p. 68. 
4 RP-chtslehre, § 49· 
s Cf. Hume's argument, discussed in the next chapter. 
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presuppositions of the contract theory, the way lay open to Hegel's 
exaltation of the majesty of the state. 

According to Hegel, just as it is impossible to 'subsume marriage 
under the concept of contract', so it is equally far from the truth 
to 'ground the nature of the state on the contractual relation, 
whether the state is supposed to be a contract of all with all, or of 
all with the monarch and the government.' The intrusion of this 
contractual relation, and relationships concerning private property 
generally, into the relation betw~en the individual and the state', 
he continues, 'has been producttve of the greatest confusion in 
both constitutional law and public life.' This confusion of political 
rights and duties with the rights of private property was charac­
teristic of feudalism, but it is wrong to regard the rights of the 
monarch and the state today as being 'grounded in contract'. 
Men who thought thus 'have transferred the characteristics of 
private property into a sphere of a quite different and higher 
nature.' 

Hegel proceeds to attack Beccaria's notion that the state has no 
right to inflict capital punishment, because it cannot be presumed 
that 'the readiness of individuals to allow themselves to be executed 
was included in the social contract, and that in fact the contrary 
would have to be assumed'. But the state is not a contract at all 

' he repeats, 'nor is its fundamental essence the unconditional pro-
tection and guarantee of the life anQ. property of members of the 
public as individuals. On the contrary, it is that higher entity 
which even lays claim to this very life and property and demands 
its sacrifice.' z 

It is quite wrong, therefore, to think of the state as existing 
specifically to secure and protect property and personal freedom, 
or of 'the interest of the individuals as such' as 'the ultimate end 
of their association'. If that were so, membership of the state 
would be optional, whereas, as he explains later, 'it does not lie 
with an ind.ividual's arbitrary will to separate himself from the 
state, because we are already citizens by birth. The rational end 
of man is life in the state .... Permission to enter a state or leave 
it must be given by the state', and the notion that membership of 

1 Hegel's Philosophy of Right, tr. T. M. Knox (Oxford, 1942), p. 59· On p. 242 
he appears to confuse the social with the goverrunental contract, for he says 'it 
has recently become very fashionable to regard the state as a contract of all with 
all. Everyone makes a contract with the monarch, so the argument runs, and 
he again with his subjects.' For the comparison with marriage cf. above, p. 69 . 

.z Ibid., p. 71. 
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the state is something optional, depending on 'arbitrary will' and 
contract, is false. In Hegel's words. 'the state is mind objectified', 
and so 'it is only as one of its members that the individual himself 
has objectivity, genuine individuality, and an ethical life' .1 

We may take exception to Hegel's phraseology, and the philo­
sophy that underlies it, yet we can hardly deny that in some ways 
his portrait of human life is closer to history and reality than the 
abstractions of the contractarian school. It is open, however, 
(metaphysics apart) to two serious objections, one theoretical, the 
other practical. The theoretical objection is that it fails to distin­
guish between society and the state, and attributes to citizenship 
what is more truly due to membership of society. The practical 
objection lies in the terrible consequences which have resulted in 
the last hundred years from the exaggeration of Hegel's claims for 
the state as against the 'arbitrary will' of individuals. Perhaps we 
should not blame Hegel for this, and it is true that the Nazis 
repudiated a Hegelian parentage. Instead, perhaps we should 
remember that when he wrote Prussia was still only on the brink 
of assuming the leadership of the movement to create a united 
national state out of the fragments into which Germany had been 
divided for centuries. In such circumstances exaggeration ought 
not to surprise us. Yet its consequences have undoubtedly contri­
buted something to the discredit into which Hegel's philosophy 
has fallen in recent years. 

I Ibid., p. IS6. 



XII 

THE CONTRACT THEORY IN DECLINE 

OVER seventy years before Hegel abandoned the social con­
tract and enunciated a political philosophy totally at 
variance with everything it had stood for, a shrewd 

attack had been launched against it by David Hume. 1 The gist of 
his argument was that the contract theory is illogical; he did not 
like Hegel (or Aristotle), deny the premisses themselves from 
which it was supposed to follow, by maintaining that man is 
essentially only a part of a political whole, but accepted the idea 
that the free individual is the natural unit and the state only an 
aggregation of individuals. Men are so nearly equal in bodily and 
mental powers, according to Hume, that 

nothing but their own consent could, at first, associate them together, 
and subject them to any authority. The people, if we trace govern­
ment to its first origin in the woods and deserts, arc the source of all 
power and jurisdiction, and voluntarily, for the sake of peace and order, 
abandoned their native liberty, and received laws from their equal and 
companion. The conditions upon which they were willing to submit 
were either expressed, or were so clear and obvious~ that it might well 
be esteemed superfluous to express them. 

If this is what is meant by the original contra'ct, 'it cannot be denied 
that all government is, at first, founded on a contract, and that the 
most ancient rude combinations of mankind were formed chiefly 
by that principle' .z 

It does not follow, however, according to Hume, that because 
goyernment was contractual in origin, it remains contractual 'in 
ma~urity'. No 'regular administration' could be formed on the 
basts of this primitive consent; in fact, though he has just agreed 
that it may be called a contract, he proceeds to say that early 
chieftains 'ruled more by persuasion than command', and that the 

~ _Hume's Essay 'Of the Original Contract' was first published in the third 
ed1t10n (1748) of his Essays Moral and Political, in which it was Essay xxv. It 
later became Essay xii in Part ii of Essays, Moral, Political and Literary. He had 
already stated the same arguments more briefly in his Treatise of Human Nature 
Bk. III (of Morals), part ii, §§ 7 ff. This appeared in 1740. 

z In the next paragraph however we shall see that he denies the historical 
validity of the contract too.' ' 
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idea of a 'compact and agreement ... expressly formed for general 
submission' was 'far beyond the comprehension of savages'. At 
any rate, the real foundation of government, he maintains, is the 
fact that popular acquiescence in government led in time to 
'habitual obedience'. Examination of the world today, he con­
tinues, affords no support for the view that government rests on 
a contract. 'On the contrary, we find, everywhere, princes who 
claim their subjects as their property, and assert their independent 
right of sovereignty from conquest or succession', and subjects 
who similarly acknowledge their subordination. If it is urged that 
the contract is so ancient that the present generation does not 
know it, his reply is that apart from the dubious assumption that 
the consent of the fathers binds their children, the theory is not 
justified by experience in any age or country, and in this sense it is 
unhistorical. 'Almost all the governments which exist at present, 
or of which there remains any record in story, have been founded 
originally either on usurpation, or conquest, or both, without any 
pretence of a fair consent, or voluntary subjection of the people.' 

To the plea that continuing to live under a government implies 
'tacit consent' he replies that this is only reasonable where there 
is a real possibility of departure. 'Can we seriously say, that a 
poor peasant or artizan has a free choice to leave his country, when 
he knows no foreign language or manners, and lives from day to 
day by the small wages he acquires? \Ve may as \vell assert that 
a man, by remaining in a vessel, freely consents to the dominion 
of the master, though he was carried on board while asleep, and 
must leap into the ocean and perish, the moment he leaves her.' 
We might attribute 'tacit consent' to a foreigner who settles in a 
country whose government and laws he knows beforehand, 'yet 
is his allegiance, though more voluntary, much less expected or 
depended on than that of a natural born subject. On the contrary, 
his native prince still asserts a claim to him.' 

These, however, are relatively superficial objections, and he 
passes on to 'a more philosophical refutation'. Moral duties, he 
suggests, are of two kinds: (a) those to which men 'are impelled by 
a natural instinct or immediate propensity ... independent of all 
ideas of obligation', such as parental love, gratitude, or pity, and 
(b) those performed 'from a sense of obligation, when we consider 
the necessities of human society and the impossibility of support­
ing it if those duties were neglected'; such is the source of justice 
or fidelity. The 'political or civil duty of allegiance' rests on 
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precisely the same footing. Experience shows that we cannot in­
dulge our natural instincts in unlimited freedom, and that society 
cannot be maintained without the authority of magistrates. It is 
absurd, therefore, to found allegiance on fidelity, or regard to 
promises, since both alike arise from the interests of society. If it 
be asked why we must obey the government, the answer is 'because 
society could not otherwise subsist'. The contractarian maintains 
that it is because we have promised to obey, but he is embarrassed 
if it is asked why we are bound to keep our promise, and cannot 
'give any answer, but what would immediately, without any circuit, 
have accounted for our obligation to allegiance'. Even though we 
cannot accept Hume's reduction of obligation to interest, 1 or his 
qualified acceptance of the contractual origin of government, this 
does not affect the cogency of his argument against contract as the 
explanation of political obligation. We may hold that we have a 
duty to keep promises and to obey the laws, not only because it is 
to our interest to do so, but because we believe that such action is 
right, in the sense that it is the best means of attaining what we 
regard as good; but Hume's point is still valid, that there is no 
reason to explain the one as a consequence of the other. 

Hume thus argued that in practice government rested not on 
consent but on habit, and that in theory political obligation could 
be satisfactorily explained without recourse to any contract. The 
contract was therefore not only fictiticms but unnecessary. In 
att~cking the doctrine from this angle Hume differed from most 
anti-contractarians, who generally impugned the historicity of 
the contract and advanced instead a theory of divine right; but 
_damaging though his criticism was as far as it went, it missed the 
root of the matter. In eighteenth-century Britain, at any rate, 
up?olders of the contract were not primarily interested in the 
philosophical problem of political obligation : they were more 
c?~cerned as practical politicians to ensure that the obligation of 
~-Itl~ens to obedience, irrespective of its origin, should not be un-
lmtte~ or unconditional. This the contract theory secured, at the 
same_t~me stipulating that the powers of government were iikewise 
condttlonal and limited. Whether the terminology of contract is 

1 cr T r td h rc . h · rea 1se, 111. ii. u, where we arc to that experience shows t at 1 e 
w~th out society is impossible, and that the maintenance of society is incompatible 
Wit ~he un_limited gratification of appetite. 'So urgent an interest quickly 
restrams the1r actions, and imposes an obligation to observe those rules which 
we call the laws of justice.' It further 'gives rise to the moral obligation of 
duty'. 
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a suitable mode of expressing this constitutional reciprocity of 
obligations between ruler and subject is still an arguable question, 
and we need not be surprised that as long as the constitution was 
still thought of in terms of the Revolution settlement, the contract 
theory survived Hume's attack on it. 

Moreover, though Hume rejected the contract itself, he retained 
the individualist presuppositions which are really its weakest 
feature, and his history was at fault when, at the conclusion of 
his essay, he argued that government cannot 'in general' have a 
contractual foundation, because 'new discoveries are not to be 
expected' in political matters, and 'scarce any man, till very 
lately, ever imagined that gO\·ernment was founded on compact'. 
In England itself the vogue of the original contract was indeed 
a relative novelty, but the theory in general, as this book bears 
witness, was far older and more universal. 1 

In the second half of the eighteenth century the contract theory, 
though by no means defunct, suffered a noticeable decline in 
popularity, to which Burne's arguments undoubtedly contributed 
something, as may be gathered from the writers who quoted him; 
but for some time the favourite line of attack remained historical, 
sometimes made all the easier by setting up a travesty of the theory 
as a target. Thus Blackstone ridiculed the picture of individuals 
assembling 'in a large plain', entering into an original contract, 
and ch0osing 'the tallest man present to be their governor'. The 
notion 'of an actually existing unconnected state of nature', he 
continued, 'is too wild to be seriously admitted', besides being 
contradicted by all we know of the primitive condition of mankind. 
In reality civil society was formed and preserved by the develop­
ment of families, which 'formed the first natural society among 
themselves'. 

This kind of criticism was cheap and easy enough, but missed 
the mark, and Blackstone was prepared to swallow the main impli­
cations of the contract theory as an analysis of present-day society. 
For 'though society had not its formal beginning from any con­
vention of individuals, actuated by their wants and fears', yet, he 
maintains, these wants and fears are 'the only true and natural 
foundations of society'. It is 'the sense of their weakness and im­
perfections that keeps mankind together', and this is what we mean· 

1 Humc refers to the occurrence of the contract in Plato's Cn'to (cf. above, 
p. r8), but he seems to think that apart from this the theory was invented by the 
Whigs. 
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by 'the original contract of society; which, though per~ap~ in. no 
instance it has ever been formally expressed at the first mst1tut10n 
of a state, yet in nature and reason must always be understood and 
implied, in the very act of associating together' .1 Blackstone, in 
fact, though he professes to know better, is essentially a contrac­
tarian, but he upholds only an 'implicit' contract.z 

Jeremy Bentham, whose Fragment on Governmentl had Black­
stone for its chief target, .eagerly fastened on this inconsistency, by 
which the contract was 'by turns embraced and ridiculed', and 
devoted a number of pages to a discussion of it, though he had 
hoped 'that this chimera had been effectively demolished by Mr. 
Hume'. His criticism of the contract is really no more profound 
than Blackstone's own, and though spun out to considerable 
length, amounts in effect to no more than this: that the original 
contract is a fiction, which may have been useful once; but the age 
of fiction is now over. It is impossible to construe the coronation 
oath or any other element in the constitution as a contract; and 
even supposing a contract had been made in times past, promises 
exchanged between the king and my great-grandfather mean no­
thing to me today. The principle of utility is a sufficient explana­
tion of political duty, apart from any contract; 'the obligation of a 
promise will not stand against that of utility: while that of utility 
will against that of a promise'. 4 

While Bentham believed that in utility he had found a better 
key to political (and every other) obligation than any original 
contract, he had by no means extricated himself from the whole 
contractarian environment. He maintained that civil society did 
not originate in a contract, but for all that it was preceded by what 
he called 'natural society', which exists 'when a number of persons 
ar_e supposed to be in the habit of conversing with each other 
Without paying habitual obedience to any one person or set of per­
sons'· This 'passes into a political society when its members begin 
to pay such obedience', but according to Bentham the line parting 
~atural from political society is invisible, and the only distinguish­
mg mark is the establishment of certain 'names of office'. Though 
Bentham rejected the social contract, therefore, and also the idea of 
natural rights, he retained the correlative idea of a state of nature, 

; Sir W. Blackstone, Commentaries 011 the Laws of England (176s-9), i. 4;7· 
Dlackstone's position closely resembles that of his French contemporary 

Goguet; cf. above, p. 162 • 
3 1776 (ed. F. C. Montague, 1891). 
4 A Fragment on Government, i. 36-47. 
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in a form practically equivalent to Locke's, and his utilitarianism 
was essentially individualist. I 

The late eighteenth _century was a period when men were losing 
their belief in the older, naive contractarianism, which accepted 
the contract as literally true, yet they had not succeeded in finding 
a new theory of government to take its place. The result was an 
apparently half-hearted and often inconsistent rejection of some 
and acceptance of other parts of the contractarian system; and in 
England, at least, the contract was so much the protege of Revolu­
tionary Whiggism that its survival depended more on the fortunes 
of its patrons than on the effects of logical argument, either for or 
against it. Joseph Priestley, for example, the. political spokesman 
of nonconformity, claimed in his Essay otz tlze First Pri11ci'ples of 
Governmentz to have availed himself 'of a more accurate and ex­
tensive system of morals and policy than was adopted by Mr. 
Locke and others who formerly wrote upon this subject' .J What 
was new in Priestley's work seems to have come from Rousseau, 
but he cast it into a form which anticipated the utilitarianism of 
Bentham. So he insisted that property, or any kind of right, 'is 
founded upon a regard to the general good of the society under 
whose protection it is enjoyed; and nothing is properly a man's 
own, but what general rules, which have for their object the good 
of the whole, give to him'.4 There is no explicit social contract in 
Priestley, but he adopted the traditional individualist assumption 
that men once lived independent and unprotected lives, and that 
in order to obtain security and the opportunity to participate in 
common enterprises they 'must voluntarily resign some part of 
their natural liberty5 and submit their conduct to the direction of 
the community'. He did not positively assert that any governments 

1 As F. C. Montague remarked, in Bentham 'we trace the last fading characters 
of the a priori philosophy which invented the social contract' (op. cit. (ed. 
Montague), lntrod., pp. 83, 84). In Appendix III to the first volume of La For­
mation du Radicalisme Phi/osophique (Paris, I9o1), E. Hal~vy prints from a Uni­
versity College, London, manuscript a fragment of Bentham's on the original 
contract, written probably twenty years later than A Fragment on Government. In 
this he draws a contrast between Rousseau and Locke, whom he calls 'the inventor 
of the system of the original contract, or at least the first man of great name whom 
"it is customary to consider as the author of it', and to whom he wrongly attributes 
the idea of a contract between king and people. In both Locke and Rousseau 
it is a fiction, he considers, and a bad one. The actual origins of government are 
quite different, and Filmer's account was much nearer historical truth. 

2 I 768. 3 Op. cit., preface. 
4 Ibid., p. 4I. 5 Ibid., pp. 9, 10. Not the whole of their natural liberty, 

as in Rousseau. 
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had actually been so formed: he admitted, indeed, that all govern­
ments 'have been in some measure compulsory, tyrannical and 
oppressive in their origin', but such a voluntary surrender of 
natural liberty 'must be admitted to be the only equitable and fair 
method of forming a society'. And since nobody can without his 
consent be deprived of his natural right of relieving himself of 
oppression, the people have an inalienable right to bring their 
governments into conformity \vith thi~ model. Following Locke, 
he argued that if magistrates abuse their trust the people have the 
right to depose and punish them, and, again like Locke, he denied 
that this meant 'opening a door to rebellion'. Granted the possi­
bility that the people, as well as their governors, might abuse their 
power, it was improbable that in large societies the people would 
be easily driven to extremities. 1 

A somewhat similar basis underlies the political theory of Richard 
Price, whose name is often linked with Priestley's. He cites Locke 
in support of the view that all government is 'in the very nature 
of it, a trust'. It is created by the people, 'is conducted under their 
direction, and has nothing in view but their happiness' .z One 
consequence he deduces from this is that as members were elected 
for a limited period, Parliament has no power to perpetuate itself, 
or even to prolong its own duration. 3 '.If omnipotence can, with any 
sense, be ascribed to a legislature, 1t must be lodged where all 
legislative authority originated; that is, in the People.' Another 
consequence, which he urged in the second part of his work, was 
th~t England had no right to govern the American colonies. As in 
~nestley, there is no explicit contract in Price. The contract was, 
1~ ~act, more appropriate to the Whiggish belief in . mixed or 
hmtted government than to the radicalism which, in spite of his 
acknowledgements to Locke, Price frankly espoused. 
fi If we return to statements of more moderate views, we shall still 
n~ contractual foundations hidden beneath a structure purporting 

to ave got rid of them and contractual phraseology still serving 
as a means of expressi;g ideas which have really outgrown it. It 
;auld be a mistake to look for a formulated political system in 
h ~rke, but this inconsistency is nowhere better illustrated than in 

Is pages. It is in his Appeal from the New to the Old Whigs4 that 

I p • 
2 nestley, First Principles pp. 16, 23, JO. 

3 R. P:ice, Observations 01/the Natllre of Civil Liberty (1776), § 2. 

Yet It was sixty years since the Septennial Act was passed I 
4 179 . 

1 ; In Works (1826 cdn.), vol. vi. 
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we shall find the nearest approach to an explicit statement of his 
political principles. Here he argues against the contention, main­
tained by the French Revolutionists and the 'New Whigs', that the 
people have a supreme authority to change the foundations of 
government, and upholds against it the 'Old Whig' principles of 
the English Revolution settlement-'the original contract, implied 
and expressed in the constitution of this country, as a scheme of 
government fundamentally and inviolably fixed in king, lords, and 
commons'. James II had attempted to subvert this constitution, 
and the Revolution was justified by necessity, as being the only 
means left 'for the recovery of that ancient constitution, formed qy 
the original contract of the British state; as well as for the future 
preservation of the same government'. 1 

In support of this contention Burke quotes large excerpts from 
the speeches of the \V'hig managers at the trial of Dr. Sacheverell. 
At the same time he is no believer in ·the rights of man; if society 
confers benefits, it also imposes duties. 

Though civil society might be at first a voluntary act (which in many 
cases it undoubtedly was), its continuance is under a permanent, stand­
ing covenant, co-existing with the society; and it attaches upon every 
individual of that society, without any formal act of his own .... Men 
without their choice derive benefits from that association; without their 
choice they are subjected to duties in consequence of these benefits; and 
without their choice they enter into a virtual obligation as binding as 
any that is actual. z 

It seems, then, that whatever may have happened originally, the 
contract is now 'virtual'. There are some duties, he continues, 
'which are not in consequence of any special voluntary pact. They 
arise from the relation of man to man, and the relation of man to 
God, which relations are not matter of choice. On the contrary, 
the force of all the pacts which we enter into with any particular 

1 Ibid., p. qS. Cf. p. 201: 'The constitution of a country being once settled 
upon some compact, tacit or expressed, there is no power existing of force to 
alter it, without the breach of the covenant, or the consent of all the parties. 
Such is the nature of a contract.' The old Whigs defended the constitution 
against its breach by James II; Burke defends it from an attack on the other side 
by the advocates of a popular revolution. Cf. also his phrase in Reflections on the 
Revolutio11 i11 France ( 1790; the work in defence of which he wrote his Appeal 
from the New to the Old Whigs) in Works (i826 edn.), v. 57: 'The engagement and 
pact of society, which generally goes by the name of the constitution.' He went 
on to describe the authority of law as 'emanating from the common agreement 
and original contract of the state, commu11i spo11sione reipublicae' (ibid. v. 58). 

2 Works, vi. 205. 

6852 0 
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person, or number of persons, . . . depends upon those prior 
obligations.'' In fact, there are real moral obligations, and man's 
place in society is determined not by contract, even implicit, but 
by 'the ancient order into which we were born' .:z. 

He then considers what is meant by 'the people', to whom the 
revolutionists attributed sovereign power, and he appears to stand 
forth as not only a contractarian but an individualist; at the same 
time he delivers a shrewd blow at what had always been a weakness 
of many systematic contractarians-the claim of a majority to 
decide and act in the name of all. 'In a state of rude nature', he 
writes, 'there is no such thing as a people. A number of men in 
themselves have no collective capacity. The idea of a people is the 
idea of a corporation. It is wholly artificial; and made like all other 
legal fictions by common agreement. What the particular nature 
of that agreement was, is collected from the form into which the 
particular society has been cast.' It is 'the original compact or 
agreement which gives its corporate form and capacity to a State', 
and apart from it men do not form a people. 'They are a number 
of vague, loose individuals, and nothing more.' 3 

. At the French Revolution, he implies, when the government 
(x.e. _the contract) was dissolved, the people returned to this state 
of dxs~olution, and it is absurd, therefore, for a majority of them 
to claxm to bind the rest. 

~~ ~re so little affected by things which are habitual that we consider 
t xs xdea of the decision of a majority as if it were a law of our original 
nature:_ but such constructive whole, residing in a part only, is one of the 
mk ost vxolent fictions of positive law .... Out of civil society nature 

nows noth" f · · h d c· .1 mg o xt; nor are men, even w en arrange according to 
8~~ ?rde~, otherwise than by very long training, brought at all to 
r mltt to tt. · .. This mode of decision [he continues] ... must be the 
esu t of a v . . . fi d 

by Ion h .ery partxc~lar and specxal co~ve?h?n, .con ~me after.wards 
rul ] [t abtts of obedxence, by a sort of dtsctphne m soctety.4 [MaJority­
an: e suggests] must be grounded on two assumptions: first, that of 
a Incorporation produced by unanimity; and, secondly, an unanimous 
thgrecment, that the act of a mere maJ·ority (say of one) shall pass with 

em and · h · Wtt others as the act of the whole. 

: Ji~rks .. vi. 206. 2. Ibid. 207. 3 Ibid. 210, 211. 

b kd e Wisdom of these reflections of Burke's is strikingly confirmed by the 
rea own of representative institutions in many countries of Europe in recent 

years, wher.7 P~rties which have not learned the habit of accepting the vote of an 
adver~e maJority resort to violence instead of argument to make their views 
prevail. 
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That majority-rule is 'a matter of positive arrangement' is con­
firmed by the fact 'that several States, for the validity of several of 
their acts, have required a proportion of voices much greater than 
that of a mere majority'. The old constitution of Poland, in which 
unanimity was required in the Diet, approached 'much more 
nearly to rude nature than the institutions of any other country'· 

Upon the dissolution of government 'each man has a right, if he 
pleases, to remain an individual. Any number of individuals, who 
can agree upon it, have an undoubted right to form themselves into 
a State apart, and wholly independent. If any of these is forced 
into the fellowship of another, this is conquest and not compact.~ 
'In the abstract, it is perfectly clear that, out of a state of civil 
society, majority and minority are relations which can have no 
existence; and that, in civil society, its own specific conventions 
in each corporation determine what it is that constitutes the people, 
so as to make their act the signification of the general will.' Finally, 
'neither in France nor in England has the original, or any subse­
quent compact of the State, expressed or implied, constituted 
a majority of men, told by the head, to be the acting people of their 
several communities' .1 

All this seems to involve an extreme individualism in which all 
men are free and equal; yet Burke proceeds to write "of a 'natural 
aristocracy', declares that 'the state of civil society, which neces­
sarily generates this aristocracy, is a state of nature; and much 
more truly so than a savage and incoherent mode of life', since 
'man is by nature reasonable' and 'art is man's nature' ;2 and pours 
scorn on the rights of man, which 'the Abbe John Ball understood 
... as well ~s the Abbe Gregoire'.J His final conclusion is that 
revolution is alarming and dangerous, and that 'the foundation of 
government is ... laid, not· in imaginary rights of men ... but in 
political convenience, and in human nature; either as that nature 
is universal, or as it is modified by local habits and social aptitudes, 
... in a provision for our wants, and in a conformity to our duties'. 
He claims to stand at 'a middle point', urging that 'a certain 
portion of liberty' is 'essential to all good government', but that 
'this liberty is to be blended into the government, to harmonize 
with its forms and rules; and to be made subordinate to its end'. 4 

A similar mingling of contractual phraseology with a profound 
appreciation of the historical solidarity of a nation appears in 

I Ibid., pp. 212-16. 
4 Ibid., p. 258. 

2 Ibid., pp. 217, 218. 3 Ibid., p. 220. 
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the well-known passage in his Reflections on the Re1:olutiotz m 
France: 

Society is indeed a contract. Subordinate contracts for objects of mere 
occasional interest may be dissolved at pleasure-but the State ought not 
to be considered nothing better than a partnership agreement in a trade 
of pepper and coffee, calico or tobacco, or some other such low concern, 
to be taken up for a little temporary interest, and to be dissolved by the 
fancy of the parties. It is to be looked on with other reverence; because 
it is not a partnership in things subservient only to the gross animal 
existence of a temporary and perishable nature. It is a partnership in all 
science; a partnership in all art; a partnership in every virtue, and in all 
perfection. As the ends of such a partnership cannot be obtained in many 
generations, it becomes a partnership not only between those who are 
living, but between those who are living, those who arc dead, and those 
who are to be born. Each contract of each particular State is hut a clause 
in the great primaeval contract of eternal society, linking the lower with 
the higher natures, connecting the visible and invisible world, according 
to a fixed compact sanctioned by the inviolable oath which holds all 
physical and all moral natures, each in their appointed place.r 

Here Burke almost seems to be playing a rhetorical game with 
!he familiar contractarian phraseology; or rather, to be reading 
tnto it such new depths2 of meaning as to transform it out of all 
recognition. If such are the real truths of politics, could they not 
be better expressed, we might wonder, by frankly abandoning the 
contract altogether, and openly adopting an 'organic' theory of the 
state? But Burke, we must remember, was addressing an audience 
a.ccustomed to think in terms of the original contract, and he de­
hberately intended to direct their thoughts away from some of the 
~rrors usually advocated by its adherents. This may have led him 
tnto apparent inconsistencies, but after all he never meant to 
enunciate a systematic political philosophy. The truth seems to 
be that what Burke abhorred was abstract reasoning in politics,J 
and ?e repudiated (in a manner supposed to be characteristic of 
Enghshmen) all those who drew practical conclusions from 
general principles. Party sympathy and dislike of revolutionary 
ra~ic~lism led him to defend the Whig settlement of 1689, and 
~Ith It the idea of the original contract; but in identifying it (as 
Indeed the Whigs had done) with the laws and usages of the con-

1 Works. v. 183-4· 
z Not really new, of course: cf. Hooker, above, p. 74· 

•• 3 Cf. L. Stephen, Hist. of Eng. Thought in the Eighteenth Ce11tury (1876), 
11. 225. 
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stitution, he made it a matter of practical politics rather than of 
theoretical speculation. But in this form it was unlikely to outlive 
the \Vhig theory of the constitution, and of the place of the Revo­
lution as a permanent definition of its principles. The immediate 
effect of Burke's rhetoric was to elicit Paine's Rights of Man, 
which horrified all but the Radicals; in the long run the contract 
theory seemed inappropriate and superfluous when the sove­
reignty of the people, advocated by Paine as a revolutionary 
principle, became an accepted commonplace of modern demo­
cracy. 

Meanwhile \Villiam Paley, author of the once celebrated 
Evidences of Clm"stianity, had composed a reasoned series of objec­
tions which must have been highly damaging to the theory (still 
substantially the theory of Locke) as commonly held in his day. 
The compact between the citizens and the state, which is held to 
be the ground of civil obedience, he remarks, is really twofold: 

(a) an express compact by the primitive founders of the State, who are 
supposed, ... in the first place, to have unanimously consented to be 
bound by the resolutions of the majority; that majority, in the next 
place, to have fixed certain fundamental regulations; and then to have 
constituted, either in one person or in an assembly, ... a standing 
legislature, to whom ... the government was thenceforth committed. 
(b) A tacit or implied contract, by all succeeding members of the State, 
who, by accepting its protection, consent to be bound by its laws. 1 

Paley's objections to the contract theory are likewise twofold: 
'that it is founded upon a supposition false in fact, and leading to 
dangerous conclusions'. The first of these is the usual historical 
objection that such a contract was never made; nor could it have 
been made, because it i$ unthinkable that 'savages out of caves 
and deserts' could 'deliberate and vote upon topics which the 
experience and studies and refinements of civil life alone suggest'. 
No government, therefore, began in contract. He concedes that 
'some imitation of a social compact may have taken place at a 
revolution', and that recent events in America lent some colour 
to this notion, but even there the theory will not work properly. 
To the argument that the original compact 'is not proposed as a 
fact but as a fiction, which furnishes a commodious explication of 

1 \V. Paley, Jl.1oral m1d Political Philosophy (178s), bk. vi, c. J. Paley evidently 
has in mind the systematic contractarianism of Pufendorf and his followers. 
'This transaction', he adds, 'is sometimes called the social compact'; but it 
covers Pufendorf's two contracts and intermediate settlement of the constitution. 
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the mutual rights and duties of sovereigns and subjects', he replies 
that if it is not a fact it is nothing, and can be the foundation for 
nothing, and that in practice its adherents treat it not as a fiction 
but as a reality. Paley here does less than justice to the contrac­
tarian position, which regarded the contract as a logical, if not an 
historical, truth.' Next he demolishes the tacit compact supposed 
to be implied by the continued residence and allegiance of succeed­
ing generations. Here he seems to have Locke particularly in mind, 
and his attack is closely modelled on that of Hume, though he adds 
a special objection to the idea that a contract is involved in. the 
occupation and possession of land. 

Secondly, according to Paley, the contract theory is dangerous 
in three ways. In the first place, the supposition that there are 
fundamentals of the constitution established before the creation of 
the legislature, which the legislature may not alter, 'serves ex­
tremely to embarrass the deliberations of the legislature, and 
affords a dangerous pretence for disputing the authority of the laws. 
It was this sort of reasoning', he adds, ' ... that produced in this 
nation the doubt, which so much agitated the mind of men in the 
reign of the second Charles, whether an Act of Parliament could of 
right alter or limit the succession of the Crown.'1 His ~econd 
objection is in the interests not of the government but of the 
governed: that as the contract would bind subjects as well as rulers, 
a man would be obliged 'to abide by the form of government which 
he finds established, be it ever so absurd or inconvenient'. Lastly, 
the idea that 'every violation of the compact on the part of the 
governor releases the subject from his allegiance and dissolves the 
government', owing .to the uncertainty of the terms of the compact 
a?d the difficulty of determining whether they have actually been 
VIolated, 'would endanger the stability of every political fabric in 
the .~orld, and has in fact supplied the disaffected with a topic of 
~e~Ittous declamation'. The compact, therefore, being 'unfounded 
10 Its principle, a·nd dangerous in the application', must be rejected; 
the duty of allegiance, according to Paley, is really grounded on 

in 't:.aley in effect confuses a fiction with a logical.postulate; but he was not alone 
h Is. Cf. Cornewall Lewis's theory (below, p. 203); also Kant's theory that· 

t e contract was an 'idea of reason', according to which we were to treat the 
state • 'f' · 

2 as 1 1t were based on contract. 
h . Here Paley seems to suggest that the Whigs themselves were deterred by 

t e1 ~. own idea of contract; but in fact the objections to the competence of 
Parliament to pass the Exclusion Bill came from the Tory belief in divine right. 
Cf. my Fundamental Law in English Constitutional History, c. ix. 



THE CONTRACT THEORY IN DECLINE 199 

'the Will of God as collected from expediency', and this position 
he proceeds to justify. 

Paley's practical objections to the contract theory leave its theore­
tical value as an analysis of political obligation untouched, as 
do his arguments that it is historically untrue; while in so far as he 
deals with it in its philosophical sense he appears to misunderstand 
it. But he probably did much to shake what faith remained in the 
old theory, and to compel those who still found something of value 
in the idea of contract to reshape their doctrine in order to meet 
his arguments. 

We noticed that the Radicals found no use for the original 
contract, which seemed more appropriate for the defence of a 
balanced constitution than for the championship of popular 
sovereignty. An interesting example of this attitude may be seen 
in William Godwin's celebrated Enquiry concenzing Political 
Ju.stice. 1 He mentions three current explanations of the origins of 
government-that it is founded on force, on divine right, or on the 
social contract. The first two of these he thinks 'may easily be 
dismissed', but the third, 'which has been most usually maintained 
by the friends of equality and justice', 'demands a more careful 
examination'. 2 It presents various difficulties, and in the end will 
be found to be unsatisfactory. '\Vho are the parties to this contract? 
For whom did they consent? for themselves only or for others? 
For how long a time is this contract to be considered as binding? 
If the consent of every individual be necessary, in what manner is 
that consent to be given? Is it to be tacit, or declared in express 
terms?'J 

There follows a discussion of these familiar objections. The 
cause of equality and justice will gain little if our ancestors could 
barter away the independence of posterity; on the other hand, if 
'the contract must be renewed in each successive generation', 
how in fact do I signify my consent to the existing constitution? 
A common answer is that acquiescence implies consent, but this 
might be held to justify 'the usurpation of Cromwell or the tyranny 
of Caligula', and Hume has shown that the peasant and the artisan 
really have no choice but to remain where they are and submit to 
the government. Locke, 'the great champion of the doctrine of an 
original contract', was aware of this difficulty, but his solution of 
it was unacceptable: it implied that mere acquiescence sufficed 

1 First published in 1793. I quote the corrected 3rd edition (1798). 
2 • Op. cit. i. 1 s5- 7. 3 Ibid. i. 188. 
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'to render a man amenable to the penal regulations of society; but 
that his own consent1 is necessary to entitle him to the privileges 
of a citizen' .2 Further difficulties arise when we consider the 
doctrine of the general will, which Rousseau derived from his 
version of the social contract, among them being the problem of 
reconciling majority-rule with the hypothesis of individual consent.3 

Godwin follows Hume in thinking that the contract theory 
really rests on the notion that we are obliged to obey the govern­
ment because we have promised to do so; but the binding force of 
an obligation can be explained without the interpolation of a 
promise to respect it, and Godwin added the opinion that in them­
selves promises are an evil, because they may make a virtuous man 
act from a lower instead of from the highest motive. -I Government, 
he concludes, is really not a matter of compact or consent at all, 
but of necessity: 'it is indisputably an affair of hardship and re­
straint. It constitutes other men the arbitrators of my actions, and 
the ultimate disposers of my destiny.' Most people, if asked, would 
deny the existence of any compact: they never entered into any 
eng~gement, they would say; and they would repudiate the sug­
gestiOn that they must obey because they have promised to do so. 
The real reason why men submit to government is that no real 
alternative is open to them: 'government in reality ... is a question 
0~ force, and not of consent' .s This, however, is not to justify any 
kind o~ force. Government 'should be made as agreeable as possible 
to th.e 1deas and inclinations of its subjects' ; yet in spite of the best 
posslble arrangements for consulting the wishes of the people, 
no government can obtain the consent of all its citizens. There will 
always be a minority from whom it will encounter 'a strenuous, 
though ineffectual, opposition'. 6 

~ere speaks the born rebel. Nevertheless, many of Godwin's 
pomts are true as far as they go, and some of his objections to the 
contract theory, though they really say nothing new, are effective 
s~a~e1p.~nts of the case against it. But his somewhat pessimistic 
dlsdlus10ni?ent with any sort of government is a result of his 
concentratiOn on only one side of a complex problem, and there is 
~ore to be ~aid in favour of the principles of the contractarians, 
1f not of the1r method of stating them than Godwin admitted or 
perceived. ' 

1 Signified, it will be remembered, by the inheritance of property: cf. above, 
P· IJ8. 2 Op. cit. i. 190. 3 Ibid. i. 192-3. 

4 Ibid. i. 194-7. s Ibid. i. 224_5. 6 Ibid. i. 226. 
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That the theory had not yet been entirely demolished is evident 
from the fact that a series of writers for more than half a century 
to come still thought it necessary to clear the ground of its ruins 
before erecting their own political systems. Thus Richard Whately, 
subsequently Archbishop of Dublin, alluded to the contract in 
a university sermon on 'The Christian Duty of Obedience to 
Rulers', 1 and surmised that it probably arose (in defiance of the 
plain lesson of his text, which consisted of the injunctions of 
St. Peter to submit oneself to every ordinance of man, and of 
St. Paul not to resist the powers that be) because many men's 
minds were revolted by the extravagant claims of 'ferocious 
monsters' who abused their power, like Nero or Caligula. Refusing 
to believe that it could be sacrilege to resist such tyrants, men 
either rejected the Apostles' authority altogether, or interpreted 
it with unwarranted laxity. But 'since the governors cannot be 
expected to detect and proclaim their own faults', this necessarily 
meant that the people themselves were left 'sole judges of the 
existence and amount of misconduct in their rulers', and so 'the 
ultimate result of the doctrine' is simply 'that the people are bound 
to obey the magistrate as long as they think proper-a doctrine 
which, if acted upon, would expose all the world to the horrors of 
anarchy, till a ruler should be found, not only faultless, but able to 
convince his subjects that he was so'. The popularity of the 
contract theory could be attributed largely, in Dr. \Vhately's 
opinion, to the 'misrepresentation and the perversion of the 
opposite doctrine' that men must obey their rulers. The truth is 
that 'the governor is bound to make a good use of his power, no less 
than his subjects are to obey him: and he is accountable to God for 
so doing; but not to them: for if this merely conditional right to 
obedience be once admitted, it ... must destroy all government 
whatever'. The real need was for moderation; resistance was in 
great measure provoked by unwise and unjustifiable encroach­
ments, but it was also carried to an unwarrantable excess by 
ambitious and turbulent men. 

A more lengthy and thorough examination and refutation of the 
contract theory is to be found in Austin's Lectures on Jurisprudence. 2 

The doctrine that every government arises through the people's 
consent is wrongly expressed if it is maintained, as is implied by 

1 Preached on 30 January 1821; published in Five Sermons on several occasions 
preached btfore the University of O:tford (Oxford, 1823). 

2 1832; Lcct. vi (sth edn., x 88s), pp. 299-326. 
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the contract theory, that 'the inchoate subjects of every inchoate 
government promise to render it obedience'; besides this, it would 
be preferable to speak of an original 'covenant' or 'convention' 
rather than 'contract', because 'every convention, agreement or 
pact is not a contract properly so called: though every contract 
properly so called is a convention, agreement or pact' .1 The theory 
as imagined by different writers, he continues, has various forms 
and purposes, but it generally involves three stages: (a) a union of 
the future members of the community (pactum unionis), (b) a joint 
determination of the constitution (pactum constitutionis or ordina­
tionis), (c) mutual promises between government and subjects 
(pactum subjectionis). Finally, all this is held to be binding on 
subsequent members of the same community. This is clearly the 
formal contractarian system of the Pufendorf-Wolff school, though 
Austin maintains that only the third stage is properly a convention, 
the others being merely introductory to it. 

Austin's objections to the contract theory add little to the argu­
ments of previous writers such as Bentham or Paley, and are 
base.d largely on utilitarian grounds. In the first place, the hypo­
thesis of a contract is needless as an explanation of the rights and 
duties of government, because these can be sufficiently accounted 
for by referring them 'to their apparent and obvious fountains; 
~amely the law of God, positive law, and positive morality', the 
~ndex to the first and third of which is the principle of utility. It 
~a not only needless but worse than nee?le~s, because it :oul~ not 

:V~ produced the effects attributed to 1t: 1t could not bmd either 
ongmal or succeeding sovereigns or subjects either legally, religi­
o~sly, or morally. Not legally, because there cannot have been 
ah egal contract before the existence of the sovereign who creates 
t e p · · · 

1 .. OSitlve law from which a contract derives its efficacy, and not 

dre I?Iously or morally because religious and moral obligation are 
env d ' S e not from the pact but from the laws of God and morality.2 

econdly, the contract is not only needless and worse than 
ne_e~less but also a fiction, because in actual fact no societies 
ongu~ated in this way; and an impossible fiction, because the 
~~~ntng of the proceedings involved would have been unintelli­
gx . e to the persons concerned, unless we are to suppose 'that the 
soctety about to be formed is composed entirely of adult members 
· · · of sane mind, and even of much sagacity and much judgement, 

1 On this point see above, P· 5· 
2 This is just the utilitarian argument over again. 
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and that ... they also are ... familiar ... with political and ethical 
science'. The attempt to identify the coronation oath with the 
original contract has nothing to commend it, nor is the position 
improved by watering down the contract to a 'tacit' covenant. 
Even if not expressed in words, the intention must be the same as 
in an express covenant, and it is just this which could not have 
existed among the original members of 'an inchoate society'. The 
fundamental error of the theory, finally, is that it falsely supposes 
a necessary connexion between covenant and duty, whereas in 
reality there are duties which have no basis in convention at all, 
while there are conventions and promises (such as immoral or 
illegal bargains) which do not create duties. Even if there had been 
an original contract, therefore, it would not necessarily bind either 
sovereign or subjects. 

Little was left standing of the old-fashioned idea that the con­
tract had been an actual fact, even a fact of which all records had 
perished, when Sir G. Cornewall Lewis1 advanced further reasons 
against what he called 'the fictitious theory of the social contract'­
a theory which he attributed to Blackstone, and according to 
which, though no contract was ever actually made, 'yet it is im­
plied, or may be assumed to exist'. In this he seems to identify 
an implication with a fiction, but he explains that he is not dealing 
with 'common language', in which 'a thing is said to be implied 
when it follows from another by a certain inference', but with the 
technical phraseology of English law. Here, he explains, 'implica­
tion has a different meaning, and is nearly equivalent with fiction. 
Where a thing is presumed to exist under circumstances in which 
it might probably exist, though it has not existed, or (what comes 
to the same) is not proved to have existed, there is said to be an 
implication of law as to its existence.' Thus there may be an 
implied contract (e.g. an implied promise to pay for something) 
although no actual contract or promise to pay was made, the mean­
ing being that the legal consequences are the same as· if it had been 
made. Accordingly, he argues, the social contract theory cannot 
find support either in the common or in the legal sense of implica­
tion. It cannot be an inference from the existence of government, 
because governments may exist without a previous convention. 
'Nor can it be considered as a legal fiction; for a legal fiction is a 
supposition avowedly false, but treated as if it were true, for the 
imagined convenience of administering the law. A legal fiction 

1 Tile Use and Abuse of some Political Terms (1832i new edn. 1877), pp. 147-so. 
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without the sanction of law is a mere absurdity', and so we are 
involved again in the familiar objection that we cannot treat as the 
foundation of law something which derives its own force from 
the law. 

This is an ingenious argument, but it seems to me unsound. 
In saying that a contract cannot be inferred from the existence of 
government because governments may exist without a previous 
convention, he is really confusing historical and logical priority; 
and it does not appear that an implied contract in the legal sense, 
such as an implied promise to pay, is a legal fiction because it is 
something which is not actually proved in the trial of a case. The 
whole point, surely, is not that the implied contract is a fiction, 
imagined for the sake of convenience, but that the legal conse­
quences are the same (i.e. the buyer must pay), because a real 
o~ligation to pay (which is a contractual obligation) can be incurred 
Without the execution of a formal contract, or even a verbal promise 
to pay. In any case, no one would maintain nowadays that the 
basis of government is a technical legal contract, and whatever 
objections this theory may be open to, criticisms based merely on 
the construction of legal phraseology will not affect it.' 

Belief in the social contract as an historical fact, then, was 
prac~ically extinct long before the matter was clinched by the 
pubhcation in 1861 of Maine's Ancient Law, though his proof that 
the development of society has been 'from status to contract', and 
t~at. the legal contract is of comparatively late appearance in the 
history of civilization, was no more relevant to the refutation of 
the basic principles which the contract theory was an attempt to 
~xpress than the scepticism of less enlightened historical critics. 
~t even if those principles survived, the whole atmosphere of the 

~iddl: ?f the nineteenth century was hostile to contractarianism. 
. arwimsm and biological metaphors tended to oust the mechanistic 
Interpretation of politics associated with the contract, and not only 
c~rro~orated the historical arguments that society had grown instead 
0 • dbemg made, but also, with the doctrine of the sacrifice of indi­
v~ uals on behalf of the species, seemed to play into the hands 
~ the authoritarian theory of the omnicompetent state. Herbert 

pencer, indeed, attempted (without much success) to combine 

1 Cf. above, pp. 5, 6. What English lawyers call a 'constructive' or 'implied' 
contract corresponds to the 'quasi-contract' of Roman Law (e.g. the obligation 
~0 i:p~ money paid in error, on which cf. below, pp. 226 tf.), and is dis;usscd 
m · ·Jackson, History of Quasi-Contract i11 English Law (Cambridge, 1936). 
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individualism and evolution, 1 but most of those who clung to 
individualism were utilitarians, and followed Bentham in abandon­
ing the contract. 

We have confined ourselves mainly to English writers, but the 
same tendencies were visible abroad. As we shall see in the ne:ll.'t 
chapter, a number of nineteenth-century French writers tried to 
retain or revive the contract theory, and echoes of contractarian 
phraseology continued to be heard from time to time in the political 
arena.2 But in France, as in England, the scientific and biological 
approach to politics influenced writers like Renan, while the 
Positivist school of Comte and his followers, with its cult of 
Humanity rather than of the individual, was equally hostile to· the 
contract theory. The political atmosphere of the Second Empire 
was unfavourable to libertarian principles, and the constitution of 
the Third Republic was based more on practical bargains and 
concessions than theoretical principles. Even the revolutionists 
had by now left the contract and all it stood for far behind, for its 
traditional role had been as a defence of the rights of individuals 
against the government, but the effect of revolutionary tradition 
was to allow more and more power to the state. Nothing must stand 
in the way of the will of the sovereign people, and it did not seem 
'to matter if men lost some of their liberty as individuals provided 
that they gained more power as citizens. This had been Rousseau's 
doctrine, and to the same source, reinforced by the practice and 
slogans <:>f the Revolution, may be traced the tendency in France 
to equate liberty with equality, or at any rate to acquiesce in a great 
deal of interference in private affairs by government officials or 
the police, so long as one's neighbour was treated in the same 
way. 3 If the political radicals thus rejected contractarian thought, 
social revolutionaries4 were even less re~eptive of it, and soon 
followed Marx in preaching a communist dictatorship based on a 
kind of inverted Hegelianism. 

1 Sec below, p. 213. 
• 2 After the llourbon restoration, for example, liberal politicians disliked 
Louis XVIII's claim that his Charter had been granted (octroyee) to his subjects 
by the free exercise of his royal power. They would ha\·e preferred it to be 
regarded as a genuine contract between the king and his people. Cf. also the 
remark, many years later, of P. Lissagaray, author of the History of tlze Commune 
of r87r, qn the communard manifesto of 19 April, that 'thousands of mutes and 
blind are not fitted to conclude a social pact' (c. xvi; Eng. trans. (1902), p. 201). 

3 Cf. R. Soltau, Frc71cll Political Thought i11 the Ni11eUc11th Ce11tury (1931), pp. 
xxi, xxvii. 

4 With one or two exceptions, e.g. Proudhon (cf. below, p. 219). 
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In central Europe the failure of the revolutionary movements of 
1848, followed by the rapid advance of the Prussian State under 
the guidance of Bismarck, spelt the eclipse of liberalism, at any 
rate as an independent and effective force; while the ardent 
nationalism which accompanied it, whether triumphant, as in 
Germany, where the teaching of Fichte and Hegel came to hold the 
field, or stifled, as in parts of Austria-Hungary, turned out to be 
the ruthless enemy of individualism. German professors no longer 
upheld the sanctity of natural law; not to mention the extrava­
gances of Treitschke or Nietzsche, writers like Bluntschli were 
arguing that the social contract was unhistorical, illogical, because 
it assumed as prior to the state what is only conceivable as its 
product, and also practically dangerous. 1 To J ellinek, half a 
century later, the great objection to the contract theory was that it 
a~sumed the existence of rights independent of any social organiza­
tlOn, and this WaS simply 'ein naiVeS UUT£pov 7TpOT€pov'. 2 

It is not surprising that the only countries where the idea of 
contract still showed some signs of vitality in the late nineteenth 
century were those with democratic governments. In America, 
which remained a stronghold of lai'ssez-faire individualism, the 
c~ntract lingered for a long time, though its main stream was 
diverted into a new and local channel;J of European countries, it 
was only in England and France that some attempts were made to 
rehabilitate it as the theoretical basis of the state. None of these 
can be regarded as entirely successful; so~e, indeed, were remark­
ably futile, but they are worth some attention, if only for the light 
they throw on the central problem of political philosophy. 

1 I<. Bluntschli, Theory of the State (rSsz), bk. iv, c. 9· At the same time he 
conceded that there was an element of truth in the contract theory, viz. that, as 
~~o~e~ to the theory which regards the state as purely a product of nature, it 

. P das•zed the truth that the form of the state can be influenced and deter­
rome by human will 

z G . . 
3 S · Jelhnek, Allgemeine Staatslellre (Berlin, 1900), p. 191. 

ec Chap. XIV, below. 



XIII 

SURVIVALS AND REVIVALS IN THE 

NINETEENTH CENTURY 

W 1-1 1 LEthe Benthamite Utilitarianism, which was popular in 
England in the early nineteenth century, rejected the social 
contract, and other writers from Hume onwards had done 

their best to discredit it, there were a few who still sought, by suitable 
modifications and adaptations, to preserve it as an element in their 
political philosophy. One of the most ·eminent and interesting of 
these was Coleridge, whose thought is particularly worth attention 
because it went closer to the heart of what the contract theory stood 
for than the relatively superficial arguments, both for and against 
it, of some of his contemporaries. 1 Coleridge admitted without 
hesitation that if the 'original social contract' were meant as 'an 
actual historical occurrence in the first ages of the world', whether 
in the form of a covenant between men to associate together, or in 
the form 'in which a multitude ... entered into a compact with a 
few, the one to be governed and the other to govern under certain 
conditions', it was 'a pure fiction'. Moreover it could not explain 
the origin of political obligation, because unless our ancestors were 
already under its impulsion they would not have been capable 
of making an original contract. Social obligation, in fact, can be 
referred, without any contract, to the duty 'to act for the general 
good'. Not only, therefore, is the original contract 'incapable of 
historic proof as a fact'; it is also 'senseless as a theory' .z 

The original social contract, therefore, can and must be jettisoned 
completely, but Coleridge propounds instead 'the idea of an ever­
originating social contract' as 'a very natural and significant mode 
of expressing the reciprocal duties of subject and sovereign'. Just 
as 'the continuation of the world may be represented as an act of 
continued creation', so the social contract in this sense is 'a means 
of simplifying to our apprehension the ever-continuing causes of 

1 On Coleridge's political thought cf. A. Cobban, Edmund Burke a71d tlze 
Revolt agai71st the Eighteerrth Cerrtury (1929), pp. 18o-1. 

z S. T. Coleridge, On tlze Co71Stituti071 of Church a71d State (1839), pp. IJ-15. 
The same argument is stated more briefly in Tlze Friend, § I ('Principles of 
Political Knowledge'), Essay ii (4th edn., 1844), i. 234 ff. 
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social union', for 'if there be any difference between a government 
and a band of robbers, an act of consent must be supposed on the 
part of the people governed' .1 It is this which 'constitutes the whole 
ground of the difference between subject and serf, between a 
commonwealth and a slave-plantation'. Behind this difference 
again lies the difference between a person-a responsible being, 
capable of moral freedom-and a thing, which 'may be used alto­
gether and merely as a means to an end' .z 

This 'ever-originating contract' Coleridge sees in the constitu­
tion, about which, he suggests, many people have wrong views. 
It should not be equated with any particular law, such as the Bill 
of Rights, nor even with 'the body of our laws'. It is rather 'an 
idea, arising out of the idea of a State', and 'our whole history 
from Alfred onwards demonstrates the continued influence of such 
an idea, or ultimate aim, on the minds of our forefathers in their 
characters and functions as public men'. It was this idea which 
inspired their efforts in resisting some forms of government and 
endeavouring to establish others, and we can rightly speak of this 
idea :as actually existing, that is,. as a princi pi~, existing in the only 
way m which a principle can extst-m the mmds and consciences 
of the persons whose duties it prescribes and whose rights it deter­
mines .... In the same sense that the sciences of arithmetic and of 
geometry, that mind, that life itself, have reality, the Constitution 
has real existence, and does not the less exist in reality because it 
both is and exists as an idea.' 3 

Thi~ is not the place to discuss the <?erma~ idealist metaphysics 
by W~tch Coleridge's thought was obvtously mfluenced. This kind 
of phtlosophy is out of fashion nowadays, but that must not blind 
us to the importance of the principle he was insisting on-the· need 
to recognize an ethical basis for the state. A community cannot be 
held together by force and fear alone; or if it can, it is not a state. 
Conquerors themselves recognize this when they demand an oath 
of fealty from the people they have conquered, as though the people 
were subjects, not slaves 'for who would think of administering 
a h ' n oat to a gang of ·slaves? But what can make the difference 
betw~en slave and subject if not the existence of an imp1ied con­
tract m the one case and not in the other? ... Where fear alone is 

1 Th~ Friend, i. 235, 236. The allusion, of course, is to St. Augustine's famous 
~uery: Remota justitia, quid sunt regna nisi magna latrocinia ?'(De Civitate Dei, 
IV. 4). 2 Church and State, pp. 15, 16. 

3 Ibid., pp. I7-I9. 
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relied on, as in a slave ship, the chains that bind the poor victims 
must be material chains.' 

Coleridge therefore rejected the doctrine of Hobbes. According 
to Hobbes, 'laws without the sword are but bits of parchment',1 

but even if this were true, Coleridge replies, 'without the laws the 
sword is but a piece of iron' .2 In reality the only sound foundation 
of government is not fear but men's sense of duty. A government 
is only secure when men obey it because they believe that it is right 
to do so, and this they will only do when they are convinced that 
the aims and motives of the government are good. A government 
which satisfies these conditions will be obeyed willingly and with 
consent, because men will recognize that it has a moral right to 
impose on its citizens the obligations necessitated by the pursuit 
of these ends. This consent is a present and continuing consent, 
and, though not an historical event, is not a mere supposition or 
fiction, but a reality, which can be symbolized or represented by 
the idea of a contract. In thus associating the contract with the 
implications of constitutional government, Coleridge was develop­
ing an idea which we have already met in Burke and other writers. 
It has been propounded again in recent years by Sir Ernest Barker, 
and we may perhaps leave it for the moment and return to it after 
completing our survey of the history of contractarian thoughU 

A similar idea, but in a somewhat different and less subtle form, 
appears in the moral and political philosophy of Dr. Whewell,4 
who, after a distinguished career as a mathematician and scientist, 
was Master of Trinity College, Cambridge, in the middle years of 
the nineteenth century. He steered a middle course between the 
theory which represented government as 'an external fact' -the 
divine right of kings and the derivation of political authority from 
the patriarchal system-and the opposite theory which, basing 
government on the will of the governed, ascribed the institution of 
the state to the social contract. Two principles are involved in 
government, he points out, a principle of order and a principle of 
freedom, and no theory that emphasizes one of these principles at 
_the expense of the other is adequate to actual circumstances.s 

1 What Hobbes actually said was that 'covenants without the sword are but 
words and breadth', but the meaning is the same. Coleridge's version may recall 
the German Chancellor Bethmann-Hollweg's famous allusion in 1914 to the 
treaty guaranteeing Belgian neutrality as 'a scrap of paper'. 

2 The Friend, i. 232-3. 3 Cf. below, p. 250. 
4 W. \Vhewell, The Elements of Morality (184-s), bk. v (Polity), cc. 4-6 

(vol. ii, pp. 187-220). 5 Op. cit.,§§ 869-76. 

5852 p 
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There have never been governments which were always un­
questioningly obeyed, nor on the other hand can one maintain that 
the rules which any individual obeys are the product of his own 
will. There may be 'some approximation' to this state of affairs 
'when men have freely combined to found a new and independent 
colony', but even there individuals do not have everything their 
own way. Man's condition, in fact, is largely the result of circum­
stances external to his own will, and Whewell accordingly agrees 
with the critics of the contract theory that to found government 
on a contract to which each individual is a party is a 'groundless 
and inapplicable fiction'. There are also objections, he considers, 
to the suggestion that by continuing to live under a government a 
man has given tacit consent to the contract by which it was estab­
lished. I 

As an historical theory, then, the doctrine of contract has nothing 
to commend it, but in spite of this 'it may be a convenient form 
for the expression of Moral Truths'.z This is only so, however, 
according to Whewell, if the social contract is regarded as some­
thing unique, to be distinguished from any ordinary contract 
between individuals; for it must be remembered that a govern­
ment has rights which cannot be derived from any contract between 
its subjects.J 'These rights are articles in the Social Contract' but 
'it is not because it is A Contract, but because it is THE s~ciAL 
CONTRACT, that the Foundation Deed of Human Society contains 
these Covenants.'4 What then, are the terms of this unique con­
tract? Whewell alludes to the use made of the contract theory at 
the ~e~osition of James II, but he s.ug~ests t?at a .disadvantage 
of thts 1s that it makes one of the part1es judge m thetr own cause; 
and while there are occasions when resistance to government is 
jus.tified, the phrase 'original contract' is useless as a practical 
gutde in such circumstances.5 More recently the _phrase had 
occ~rred in the preambles to various codes of national law, and 
pa~tcularly in the prefaces to the constitutions of a number of the 
American States. 6 'In these States the terms of the social contract 
· · · are to be found in the Constitution', and the same principle 
~an be applied universally. In any state, then, the social contract 
IS embodied in its constitution, 'that is, in the collection of the 

1 Op. cit.,§§ 882-3. 2 § 886. 
3 !he instances he gives are the right to the national territory, the right of 

makmg War, inflicting capital punishment, and imposing oaths. 
4 § 887. 5 §§ 888, 89o, 895. 
6 Whewell quotes several of these: cf. Chap. XIV, below. 



THE NINETEENTH CENTURY 2II 

Fundamental Rules and Maxims of Rights, and especially of 
Political Rights. For that the Constitution of any country has not 
been authoritatively promulgated in a compendious written form, 
but is to be gathered from Yarious Sources, in various forms, does 
not alter the nature of its obligation. If the Social Contract of New 
England be its Constitution, the Social Contract of Old England 
must be its Constitution, ... the Common Understanding by 
which the Laws of Order and Freedom are bound together.' 1 It 
is in this sense, he urges, that the social contract has in fact been 
understood in this country, even in times of resistance and revo­
lution.z 

\Vhewell then turns to Paley's arguments against the contract 
theory. To the objection that the social contract is not a fact he 
replies that nevertheless, like other conceptions appealed to by 
moral and political writers (e.g. the idea that goyernors are trustees 
for the benefit of the governed, 'though no Deed of Trust was ever 
executed'), it may be a valuable moral reality.J But there is also 
a sense in which it is indeed a fact. The aggregate of laws and 
maxims which compose the constitution are a fact, although they 
grew up piecemeal, and the social contract is not the less a fact 
because it is not a single historical fact: other contracts, incident­
ally, are often the result of long negotiations in the course of which 
the parties abate the pretensions originally put forward.+ An 
advantage of the doctrine, owing to the sacredness of contractual 
obligation, is that it 'harmonizes well with the love and reverence 
for the constitution which are among our duties', and which great 
statesmen and lawyers from Fortescue and Coke to Blackstone and 
Burke have always felt and expressed. Paley, who based political 
obligation on expediency, is rebuked for not admitting the 'moral 
sacredness' of the constitution, and for speaking with contempt of 
those who· ascribe to it 'a kind of transcendental authority or 
mysterious sanctity' .s It cannot be maintained that the social 
contract theory is 'captious and unsafe'; it is certainly no more so 
than any other doctrine which 'recognizes Civil Liberty as an 
important object'. The Commons managers in the Sacheverell 
trial, and Burke who quoted them with approval, were no up-

• § 899· z § 902. 
3 § 908. In this sense it would resemble the contract in Coleridge, and in Kant. 
4 § 909. This analogy with ordinary. contracts is hardly convincing, for apart 

from the express distinction drawn by Whewcll himself between the social 
contract and other contracts, the preliminary negotiations must conclude in a 
definite legal contract which alone will be legally binding. 5 § 912. 



212 SURVIVALS AND REVIVALS IN 

holders of sedition; far more seditious, in fact, were the principles 
of the French Revolution, that power belongs to the numerical 
majority of the people, with which Burke contrasted the doctrine. 1 

In thus identifying the social contract with the historical con­
stitution of the country, and at the same time basing on it an almost 
conservative doctrine, Whewell undoubtedly avoided many of the 
fallacies to which contractarians were generally prone, but his 
doctrine is more superficial than Coleridge's, and his contract, 
though distinguished from ordinary contracts between individuals, 
is more literal: it is not only 'a moral reality' but 'a fact'. Yet surely, 
even if we grant that a constitution has contractual implications 
(which is debatable), we must insist that in a literal. sense the 
English constitution is not a contract at all. No rigid distinction 
can be drawn in England between constitutional and other laws, 
and though there have been contractarian writers \vho went so far 
as to describe all laws as contracts, 2 no English lawyer could agree 
with them. They did so, in fact, in the light of a particular theory, 
and to apply this to the English constitution is to beg the question. 
If by the social contract Whewcll really meant the historical con­
stitution, it would be much better simply to call it so; if, on the 
other hand, he means that there is a really contractual element in 
political obligation, this is something quite different from the actual 
c~nstitution of any particular state. 3 Whewell probably derived 
his theory from ideas current in the United States, and found 
~o~e corroboration of it in Burke, and possibly in Coleridge, but 
It Is doubtful if his exposition added anything of value to theirs. 

In the light of the principle of utility, which made 'the greatest 
happiness of the greatest number' the guide to life, public and 
pnvate, Bentham and his followers had abandoned both the social 
co~tract and natural rights, although the inconsistency between 
thi~ altruistic conclusion and the psychological hedonism from 
which he started4 was partly concealed by his maxim that 'every 

1 Op. cit.,§§ 915 ff. 2 e.g. Salamon ius; cf. p. 47, above . 
• 

3 All Whewell gives us by way of supporting his theory is a vague identifica­
tiOn of the constitution with a 'common understanding'(§ 899). 

4 'Nature', according to Bentham, 'has placed mankind under the governance 
of two sovereign masters, pain and pleasure. It is for them alone to point out 
what we ought to do, as well as to determine what we shall do. On the one hand 
the standard of right and wrong, on the other hand the chain of causes and 
effects, are fastened to their throne. They govern us in all we say, in all we 
think: every effort we make to throw off their subjection will serve but to 
ciemonstrate and confirm it.' (lntrod. to the Principles of Morals a11d Legisla­
ttn11, ad init.) This conjunction of pointing out what we ought to do and 
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one is the best judge of his own happiness'. 1 In practice, therefore, 
utilitarianism was individualist, and maintained that the state 
should interfere as little as possible with the liberty of its citizens. 
J. S. Mill, it is true, in order to safeguard the rights of individuals, 
was prepared to advocate a very considerable control of their con­
duct by the government, but his fundamental principle was that 
every individual should enjoy as much liberty as was consistent 
with an equal enjoyment of liberty by every one else, and that 
state action should be confined to preventing individuals from 
behaving in such a way as to impede the liberty of others. 

This individualist theory of the state reached its clima."< in 
England in Herbert Spencer, though he inconsistently and un­
successfully attempted to combine it with the idea, borrowed from 
biological science, that society is an organism subject to evolution. 
The goal towards which humanity was developing, according to 
Spencer, was a condition of 'final anarchy',z in which there would 
be no need for government interference of any kind; and even in 
the meantime he advocated the 'right to ignore the State'-the 
right of any citizen at will to be relieved of his civic duties in return 
for the surrender of the protection of the state, or, as he puts it, 'to 
adopt a condition of voluntary outlawry' or 'civil non-conformity' .3 

At the same time he attacked Rousseau's theory of the social con­
tract on several grounds, though his root objection to it seems to 
have been that it led to submission to 'legislative control'.4 Later 
on he rev~rts to the hypothesis of the social contract, to reject it 
once more, because 'men did not deliberately establish political 
arrangements, but grew into them unconsciously'.s Yet it soon 
appears that Spencer objected only to the idea that the state 
originated in a formal and explicit contract, for he maintained that 
the state is formed voluntarily for mutual protection, and 'citizen-

determining that we shall in fact do it is itself inconsistent, apart from the 
further inconsistency of telling us that what we ought to aim at is not our own 
pleasure but that of the greatest number. 

I cr. A. v. Dicey, Law and Public Opinion in England, pp. I.j-6 ff. 
z On this see E. Barker, Political Thought i11 E11glandjrom Spencer to the Present 

Day (I9IS), pp. 92 ff. 3 H. Spencer, Social Statics (t8st), c. xix . 
.. Ibid., c. ;,:viii,§ 4· His objections, in effect, are (1) such a contract was never 

made in fact, but on the contrary 'under the earliest social forms, whether savage, 
patriarchal or feudal, obedience to authority was given unconditionally'. (His 
choice of feudalism is unfortunate, for if ever there was conditional allegiance 
it was in feudal times.) (2) Even if such a contract were made, it has been so con­
stantly broken since that it could no longer be valid. (3) Even if it survived it 
could only bind those who made it, and not their descendants in perpetuity. 

s Ibid., c. xxi. § 2. 
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ship then being willingly assumed, we must inquire what agree­
ment is thereby tacitly entered into between the State and its 
members'. 1 

In Spencer, then, as in so many of his predecessors, individual­
ism led inevitably to the contract theory of political obligation, 
and, as we shall see, he ended by openly advocating the other 
logical concomitant of his principles-the doctrine of natural 
rights. If in this he was more consistent than the utilitarians, he 
made up for it by inconsistency in other ways. In his last book, 
The Man versus the State, in spite of his contractarianism, he 
remarks that the misdeeds of legislators (i.e. their ill-conceived 
efforts to interfere too much in the lives of individuals) 'have their 
root in the error that society is a manufacture; whereas it is a 
growth' .z But these echoes of his earlier biological views were 
becoming faint by now, and a few pages farther on we are told 
that while 'mere love of companionship prompts primitive men to 
live in groups, yet the chief prompter is experience of the advan­
tages to be derived from co-operation'. This can only arise when 
'those who join their efforts severally gain by doing so .... The 
possibility of co-operation depends on the fulfilment of contract, 
tacit or overt', and these contractual relations, though obscured 
by the 'militant' organization of contemporary governments, 
always remain in force, even if only partially .3 

The Man versus the State is a huge tirade against excessive 
~overnment interference and a plea for the maximum of individual 
hberty. The essential contractarianism of Spencer's position is 
clearly revealed in the chapter, already quoted, on 'The Great 
Political Superstition'.4 He attacks Hobbes's version of the con­
tract theory as an 'indefensible assumption', just as previously he 
had attacked Rousseau's, and for the same reason, that both led 
to the exaltation of the government over the individual. Then, 
r~marking that 'the divine right of parljaments means the divine 
nght of majorities', he proceeds to criticize, as trenchantly as 
Burke had done, the current idea, accepted, he says, as a self-

,. ~ Social Statics, c. xxi, § 3· Cf. c. xxii, § I, where he describes the state as a 
JOmt-stock protection society'. Cf. the views of Moser, above, p. I75· 

a !'he Man versus the State (1884), § 3, ad fin. 'Incorporated humanity', he 
contmues, is not a 'plastic mass' which can be shaped at will, but an 'organized 
body'. J Ibid., § 4· 

. "' Ibid. ("The great political superstition of the past was the divine right of 
kmgs. The great political superstition of the present is the divine right of 
parliaments.') 
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evident truth, that a majority has powers to which no limits can be 
set. He quotes from an article he had published (in the Edinburgh 
Review of 1854) on 'Railway Morals and Railway Policy', in which 
he argued that if a private association were formed for a specific 
purpose, and at any time a majority of the members decided to 
apply the common funds for some different purpose, 1 a dissentient 
minority would have a right to object. 

Everyone must perceive [he continues] that by uniting himself with 
others, no man can equitably be betrayed into acts utterly foreign to the 
purpose for which he joined them .... The general principle underlying 
the government of every incorporated body is, that its members contract 
with each other severally to submit to the will of the majority in all 
matters concerning the fulfilment of the objects for which they are 
incorporated; but in no others. To this extent only can the contract 
hold. 

If the majority attempts to coerce the minority into undertaking 
some extraneous object, their action 'is nothing less than gross 
tyranny'. 

The same principle, he argues, holds when there has been no 
deed of incorporation, 'and I contend that this holds of an in­
corporated nation as much as of an incorporated company'. 
Spencer, then, maintains the extreme contractarian view which 
regards the state as nothing more than a large partnership (societas) 
of individuals, though in reply to the objection that the members 
of a nation were never formally incorporated, nor were the purposes 
for which their union was formed ever specified, he admits that 
'the hypothesis of a social contract, either under the shape assumed 
by Hobbes or under the shape assumed by Rousseau, is baseless', 
as also is 'the assumption that such a contract would bind the 
posterity of those who formed it'. Nevertheless, he proceeds, 'if, 
dismissing all thought of any hypothetical agreement to co­
operate heretofore made, we ask what would be th<!·agreement into 
which citizens would now enter with practical unanimity, we get 
a sufficiently clear answer; and with it a sufficiently clear justifica­
tion for the rule of the majority inside a certain sphere, but not 
outside that sphere' .z Spencer is thus defending in effect the idea 

1 The ingenious examples he suggests are if a book-club devoted itself to 
rifle-practice, or a philanthropic society to anti-popery, or a freehold land 
society to financing an emigration to the Australian gold-diggings. 

2 He gives instances (e.g. fixing creeds or forms of worship, fashions and 
qualities of clothes, or of drink, and 'many other actions which most men nowa-
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of a tacit contract, and urges that though no contract was ever 
actually made, yet a contractual relationship is implied in the 
institution of government. He was led to this position, as were 
most contractarians, by his fundamental individualism: the 
question at bottom really is, as he says, whether 'the rights of the 
community are universally valid against the individual, or has the 
individual some rights which are valid against the community?', 
and so at last he is led to avow his belief in 'natural rights', which 
he proceeds to defend against their critics. 

Spencer's views had a considerable influence on T. H. Huxley, 
at any rate in his earlier days, although even then he could not 
accept Spencer'~ anarchism, or his theory of the social organism, 
which he described as a contradiction in terms. 'Much as the 
notion of a social contract has been ridiculed,' he writes, 'it never­
theless seems to be clear enough, that all social organization what­
ever depends upon what is substantially a contract, whether ex­
pressed or implied, between the members of the society. No society 
ever was, or ever can be, really held together by force.' The relation 
between a slave and his master, he continues, is really contractual. 
If the contract were expressed it would take the following form: 
' "I undertake to feed, clothe, house and not to kill, flog, or other­
wise maltreat you, Quashie, if you perform a certain amount of 
work". Quashie, seeing no better terms to be had, accepts the 
bargain and goes to work accordingly.' Similarly, if I am robbed 
by a highwayman who presents a pistol and demands my money 
or my life, 'and I, preferring the latter, hand over my purse, we 
have virtually made a contract, and I perform one of the terms of 
that contract. If, nevertheless, the highwayman subsequently 
shoots me, every one will see that, in addition to the crimes of 
murde~ and theft, he has been guilty of a breach of contract. A 
despotic government therefore, though often a mere combination 
~ays re~a~d as of purely private concern') which he thinks most people would 
al~ unwJlhng to put into the hands of a majority. The kind of ends for which 

~en would agree to co-operate includes defensive (but not offensive) war nnd 
resistance to inva . ( f Q ak ) d f . . . fo th . . s1on except or u ers , e ence agamst cnmmals (except 
. ~ b~ ,cnmmals themselves) and also (rather vaguely) 'use of the territory they 
~n d~ .~ · Spencer was over-sanguine in thinking that all men were staunch 
1~ 1~1 ual!sts like himself. Most men (certainly most women) follow the fashion 
0 t e maJority in their clothes; and we do not nowadays regard it as an un­
w~rra~:ble interference with individual liberty when the state controls the 
sa e 0 . ru~s ~nd prohibits the sale of adulterated food and drink. Admittedly 
!here 1~ a hm1t beyond which state interference becomes intolerable, and it is 
1mposs1ble to lay down a priori where such a limit lies· but in practice it is 
largely a question of what people are or have grown acc~stomed to. 
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of slaveholding and highway-robbery, nevertheless implies a con­
tract between governo.r and governed, with voluntary submission 
on the part of the latter; and a fortiori all other forms of govern­
ment are in like case.' 

A contract between any two men, he points out, implies the 
restriction of the freedom of each in some particulars. The high·· 
wayman gives up his freedom to shoot me, on condition that I give 
up my freedom to do as I like with my money: I give up my 
freedom to kill Quashie, on condition that Quashie gives up his 
freedom to be idle. 

And the essence of every social organization, whether simple or com­
plex, is the fact that each member voluntarily renounces his freedom in 
certain directions, in return for the advantages which he expects from 
association with the other members of that society. Nor are constitu­
tions, laws, or manners, in ultimate analysis, anything but so many 
expressed or implied contracts between the members of a society to do 
this, or abstain from that.' 

If Huxley's examples of contracts are valid, the implication is 
that any amount of tyranny or coercion could be interpreted as 
contractual, and this is surely a reductio ad absurdum of the whole 
idea of an implied contract. Twenty years later, indeed, Huxley 
had changed his mind on the subject of the social contract, and 
admitted that while 'we have sadly little definite knowledge of the 
manner in which polities arose, ... if anything is certain, it is that 
the notion of a contract, whether expressed or implied, is by no 
means an adequate expression of the process. The most archaic 
polities of which we have any definite record are either families, or 
federations of families: and the most doctrinaire of political philo­
sophers', he now tells us, 'will hardly be prepared to maintain that 
the family polity was based upon contract between the pater­
familias and his wife and children.'2 He traces the history of two 
opposing theories of politics, one individualism, the other what for 
want of a better word he calls regimentation ;J neither is a satis­
factory theory of government, he contends, and he suggests that 
government in effect should be empirical in policy, and be guided 
in its conduct and decisions by the circumstances and public 
opinion of the day. . 

1 T. H. Huxley, Administrative Nillilim1 (1871), published in Method and 
Results (1893), pp. 272-4. 

2 In his Essay on Governmwt (1890), published in Jl{etllod ·and Results, 
p. 420.. 3 Ibid., p. 392. 
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All that survived of our theory in England by the later part of 
the nineteenth century, even in individualist circles, was thus a 
kind of implied or tacit contract, which was clung to as a necessary 
hypothesis in order to correlate government with individual 
liberty; but with the realization, as by Huxley, that an adequate 
political theory can never be founded on a one-sided individualism, 
even that had to be abandoned. If we turn to the few French writers 
of the same period who still maintained a belief in the social con­
tract, we shall find that they too were continually driven to modify 
or attenuate their contractarianism in the face of attack, until at 
last there was hardly anything left of it. 

Before examining these, however, it is worth noticing that one 
or two of the early communists in France, before communism had 
become dominated by the doctrines of Karl Marx, made usc of the 
contract theory, and still retained, politically, the individualism 
of the revolutionary tradition. Etienne Cabet, for instance, defined 
a 'veritable Societe' as a 'reunion d'hommes qui, librement et 
volontairement, conviennent de s'associer dans leur interet com­
mun'.I There can be only 'societe' among men, he explains, when 
they are free and equal and willingly consent to unite; otherwise 
they ~re not 'assocics', but masters and slaves or quasi-slaves, 
explmters and exploited. The common interest is the interest of 
them all, for it is inconceivable that men who are free and equal 
should voluntarily unite in the interest of only some of their 
number; and their common interest is 'de conserver et de garantir 
leur~ droits naturels et d'empecher que les plus forts ne portent 
atte~nte aux droits des plus faibles; c'est de maintenir et de per­
fe~tl~nner l'Egalite naturelle'. In the light of these principles, 
exlstmg nations, in which 'societe' is found among the aristocrats, 
but not between the aristocrats and the people, or between rich 
and poor, are condemned as not 'veritables societes' at all: they 
have been created by conquest, and not 'par une convention 
expresse'.z 

This is little more than an echo of common revolutionary 
d~ctrine, but the idea of contract took a more original shape in the 
mm~ of Proudhon. He starts from a position of extreme indivi­
dualism, according to which '!'association est un lien qui repugne 

1 f:. Cabet, Voyage en lcarie (2nd edn. Paris, 1842), p. 554· Cabet was largely 
influenced by Babeuf, who, as we have se1en (p. 177, above), also thought in con­
tractual terms. 

2 Ibid., p. 555· 
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naturellement a la liberte, et auquel on ne consent a se soumettre 
qu'autant qu'on y trouve une indemnite suffisante': all 'utopies 
societaires', therefore, can be met by this 'regie pratique: Ce n'est 
jamais que malgre lui, et parce qu'il ne peut faire autrement, que 
l'hommc s'associe.'I The 'contrat d'association', therefore, cannot 
become 'la loi universelle', because it only applies under certain 
conditions, and its disadvantages increase much more rapidly than 
its advantages: moreover, the 'solidarite' which it creates is limited 
to 'ce qui concerne les affaires de la societe'; apart from that, men 
remain 'insolidaires'. z 

Rousseau, therefore, misunderstood the social contract, and his 
principles lead not to liberty but to the subordination of the 
workers to a capitalist tyranny.J The true contrat social, in fact, 
which should increase every man's liberty and well-being, is to be 
distinguished, according to Proudhon, from the contrat de societe, 
with which it has nothing in common. Among the many 'rapports' 
defined and regulated by the social contract Rousseau saw only 
'les rapports politiques', and so suppressed the fundamental 
elements of the contract, and occupied himself with secondary 
ones, while liberty was lost in the process.4 The true contrat social 
is not 'l'accord du citoyen avec le gouvernement' but 'l'accord de 
l'homme avec l'homme, accord duquel doit resulter ce que nous 
appelons Ia societe' .s It is equivalent to justice commutative;6 it is 
the act whereby two or more individuals 'conviennent d'organiser 
entre eux ... cette puissance industrielle que nous avons appelee 
l'echange'. It is essentially synallagmatic, reciprocal.? 

This is not the place to discuss Proudhon's purely economic 
ideas, or the attempt of his followers to realize by a Bank of Ex­
change, in which notes were to be issued against .produce handed 
in, his idea that society should rest on a basis of equality and reci­
procity of service. According to Proudhon his commutative con­
tract not only 'laisse le contractant libre, il ajoute a sa liberte; 
non seulement il lui laisse l'integralite de ses biens, il ajoute a sa 

. 1 P. J. Proudhon, Idee Gemirale de Ia IUvolution au XJXC Sii·cle (Paris, I8SI), 
p. 89. . 2 pp. 90, 92. 

3 pp. I24, I28 ff., I33· 4 Op. cit., p. I27. 
5 Proudhon obviously misinterprets Rousseau here, for Rousseau expressly 

repudiated the contract between government an-d citizens, and, as far as the 
parties to it were concerned, his contract in fact was just what Proudhon pro­
posed to substitute for it. 

6 p. I 23. Cf. p. I 24, where the contrat is called Ia conventio11 commutati·ve, 
and p. I27, where le contrat social is said to be 'de !'essence du contrat com-
mutatif'. 7 p. 125. 
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propriete' .' It must be 'l~brement debattu, i?dividu~ll~me~t 
consenti, signc, manu propna, par taus ceux qUI y partlctpent. 
Otherwise it will be only 'une conspiration contre la libertc et 
le bien-etre des individus les plus ignorants, les plus faibles et les 
plus nombreux'.z But while even more Utopian than Rousseau's, 
Proudhon's contract, for all its individualist appearance, involves 
just as complete a surrender by the individual of his personal 
independence; for it is 'l'acte supreme par lequel chaque citoyen 
engage a la societe son amour, son intelligence, son travail, ses 
services, ses produits, ses biens; en retour de l'affection, des idees, 
travaux, produits, services et biens de ses semblables' .l In the 
absence of coercion such an ideal would seem to involve a degree of 
unselfishness and public spirit seldom attained by men; but apart 
from the novelty of its content and its consequent unpracticalness, 
the principle underlying Proudhon's contract does not differ funda­
mentally from that of the regular political contractarians. 

We return to more normal channels with the philosopher 
Renouvier, who had been a revolutionary in 1848, but in later life 
~dopted a view modified to some extent by the influence of ideal­
Ism. 'La convention sociale', he tells us, must not be understood 
'comme n!elle historiquement, mais comme supposee en vertu 
de la r~ison qui la cons;oit et·qui travaille incessamment a la degager 
des fatts. Elle est donnee d'une maniere implicite . . . ; elle se 
fo~mule plus ou mains imparfaitement a travers toutes sortes de 
votes d'habitude et de contrainte acquise ou renouvelee.' The 
contract is thus an 'idea of reason' as in Kant but it is more than 
thi~: it. is not an hypothesis by ~hich we c~n explain political 
obhgatton 'as if' it were founded on contract but is real in fact 
as well, si~ce it is implicit in social relationshi~s.4 Renouvier goes 
f~rther sttll, and in a guarded form upholds the idea of natural 
nghts. Fo~ ~ince 'la puissance sociale' may fail to protect the rights 
o_f each Cttlzen against his neighbours, and act unjustly, certain 
r~ghts ~ust be reserveQ. against society itself. Therefore 'il faut 
aJouter ala fiction eta la realite du contrat social cette autre fiction 
et cette ~ut~e. realite de la conservation stipulee de droits per­
sonnels, mdtvtduels'. These must include a right to act, 'dans 
une mesure quelconque', either without or against society, and to 

I Q • 
P· Clt., P• 127. z p. 126. 3 P· 125. 

4 Ch. R~nouvier, Science de Ia Morale (Paris, 1869), i. 471. Cf. P· 383: 'Le 
cantrat social est une fiction si l'on veut mais qui a son equivalent reel dans Ia 
nature des choses.' ' 
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modify its conditions when necessary. 1 In a hesitant way Renouvier 
thus resembled Herbert Spencer, but his ideas were inadequately 
thought out, and one can hardly rest satisfied with this notion that 
the social contract and its accompanying natural rights are at the 
same time both fictitious and real. 

A more thorough attempt to combine what truth there was in 
contractarian thought with current ideas that seemed to conflict 
with it was made by Alfred Fouillee, who, like Spencer, tried to 
reconcile the individualism associated with the social contract with 
the theory borrowed from contemporary biology, according to 
which society was to be explained as a social organism.2 To the 
objection of Bluntschli, Maine, and others that the social contract 
is unhistorical he answers, rightly enough, that their criticism is 
due to a misunderstanding, since the social contract theory is not 
properly concerned with the past of the state; though we might 
not all agree with his further dictum that its proper subject is what 
the state can, and ought to, become.J Even historically, he declares, 
the theory is not so false as its critics assert, for it expresses a real 
tendency of humanity.4 It is true that we are born, in spite of 
ourselves, into a formed society, but even so, according to Fouillee, 
the contract is not ruled out. \Vhen we come of age, 'nous adherons 
par nos actes memes au contrat social en vivant au sein de l'Etat 
sous les l£?is communes de l'Etat'. This (which reminds us of the 
theory of Lockes) is no mere juristic quasi-contract;6 'c'est un 
contrat reel dont le "signe juridique" est I' action au lieu d'etre une 
parole ou une signature'. Fouillee thus ranges himself, in a modi­
fied form, with those who regard the state as based on a real but 
tacit contract. Indeed, his contract is not even tacit, for he holds 
that in a constitutional country, particularly one in which there is 
universal suffrage, the exercise of the vote amounts to a solemn 
renewal of the social contract. 1 

This seems rather dubious language, but he is on a sounder 
footing when he asserts that 'le droit' is the proper standpoint 
from .which to appreciate the contractual position. Political philo­
sophy is concerned with right, not with historical fact; the philo-

1 Ibid. This presumably involves a justification of revolution under certain 
circumstances. 

2 A. Fouillce, La Science Sociale Contemporaine (Paris, 188o), p. 2. 
3 Ibid., pp. s-6. 4 Ibid., p. 7· 
s Cf. above, p. 138. 
6 Such, e.g., as the payment in error by someone of a sum not due; cf. 

below, p. 226. 7 Op. cit., p. 11. 
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sophical right of property, for example, would not be established 
by an historical recital of all the thefts, robberies, and conquests 
in which property actually originated.! Bluntschli objects that 
individuals by contract could create only droit pri·ve, hut not droit 
public: individuals possess private property which they can dispose 
of by contract; but their contracts cannot have a political object 
unless there already exists a community superior to the individual, 
since a political object is not the property of individuals, but the 
public good of the community. This is dismissed as the objection 
of a jurist. For even if the individual can dispose by contract only 
of his private fortune, after all, asks Fouillcc, is it not this which is 
involved in the constitution and government of the state? Is it not 
my fortune, my property, my liberty which is affected by the laws? 
Bluntschli, in fact, like all Germans under the influence of Hegel, 
~egards the state as possessing a personality different from that of 
Its ~omponent citizens, and having rights of its own opposed to 
theirs. But this is a mythological attitude to the state, and its 
danger, as he truly says, is that it leads to imperialism, Grosspolitik, 
war, and conquest. z 

As against this, Fouillce stoutly defends what he calls the Etat 
~e Droit or Rechtstaat,J whose object is to safeguard the rights and 
mcrease the capacities of its citizens:~ At the same time he does 
not. agree that the function of the state is confined to the mere 
mamtenance. of security-the /aissez-faire conception popular 
among Enghsh individualists, to which Bluntschli objects that it 
s~ppresses public life for the sake of private profit, and makes the 
~~t.e ~mere means to the gratification of individual selfishness.5 

Fo 1s.~ ea, says Fouillce, belittles the conception of the Reclztstaat. 
a pr ! a ~an has rights, we cannot say that he has them solely as 

nvate mdiv"d 1 d · h h h · of th . 1 ua , and even if we a m1t t at t e w ole obJect 
tecto; s~ate 1~ th~ protection of rights, it may yet be also the pro­
exerciso d s~lal hfe, which is the milieu in which these rights are 
police~ · he true Rechtstaat, then, is not solely a judge or a 

1 A Fa~ at the service of the individual: it embraces public life 
• oulll~e 0 • 

2 pp. ZI ' p. Cit., p. I%. 

to them the2!~ 2l' ~9· Fouillee is not strictly fair to the Hcgclians, in attributing 
citizens, for thea tation o_£ a state which has rights opposed to the rights of its 
citizens with thy Would Identify the 'real' interests (and therefore rights} of the 

3 estate. 
He reverts, in f 

theory of the stat act, to the seventeenth- and eighteenth-century twturreclztlicll 
~ 4 

5 P 33 On PP 8 p. 32 • 
he ce~sur~s forth~ -sz he refers specially to the theories of H. Spencer, which 

eir exaggerated individualism. 



THE NINETEENTH CENTURY 22J 

too, and is educational and civilizing. Fichte, says Bluntschli, 
began as an individualist, but ended as a socialist. True, but this 
is not inconsistent with the social contract theory; it may quite 
well be a consequence of it. 1 In fact, declares Fouillee, the con­
tract, 'entendu dans toute son extension, doit etre l'idee directrice 
de la societe moderne'. 2 

He then examines the rival theory of the naturalistic school and 
their idea of the 'social organism',J until at length we reach his 
solution of the problem of the state: 'L'Organisme contractuel, 
conciliation des idees de contrat et d'organisme.'4 Suppose the 
various organs of the human body were conscious of their func­
tions, but accepted the necessity of their organic coexistence, and 
continued to fulfil their functions voluntarily instead of auto­
matically; would the body be any the less an organism? You may 
say that this would mean the dissolution of the body, for each 
conscious organ could separate itself from the others, and revolt, 
like the members against the belly in the fable. But, replies Fouillee, 
you are here making two presuppositions: (a) that the organs are 
self-sufficient, (b) that they are not properly aware of the necessity 
for their mutual co-operation. But (a) they are not self-sufficient, 
and (b) we supposed that they were aware of this necessity. How 
then could they separate themselves, were they free to do so? In 
a state, do all the functionaries simultaneously abandon their 
functions, though they are at liberty to retire? There may be 
crises, strikes, and revolutions in a state, but they correspond to 
crises and illnesses in the living body. The organic bond of the 
state, which seems so loose when one considers an isolated indi­
vidual, is assured by the statistical law of averages, and in a lesser 
degree the same is probably true of the organic bond in an animal. 
One must avoid the error of supposing that a free contract or con­
vention means an arbitrary one. As a matter of fact, the presence 
of consciousnes~ and will does not make a social organism less 
orgaJ?.iC than an animal organism, but it adds a new bond and gives 
it additional solidity. 

This synthesis of organism and contract enables us, Fouillee 
continue$, to accept and put in their proper place the truths em­
bodied in the principal theories about the nature of life and of society, 
and inter alia the conceptions of organic life and of mechanism.s 

1 Cf. the position reached on an individualist basis by ]. S. Mill in his 
Liberty. 2 Fouillee, op. cit., p. 55· 

l pp. 74 ff. 4 p. III. s pp. 112-15. 
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For these two opposing political theories, social organism and 
contract, both contain some truth, though neither is true alone. 
The one appears to reduce society to deterministic laws, the 
other to the free play of human will and thought: the one is 
always talking of gradual evolution, the other seems to hope that 
liberty will somehow create a new world. Push the former to 
extremes, and the result is a kind of conservatism, almost amount­
ing to immobility: push the latter to its extreme, and you have 
revolutionary principles. The truth lies between (but not midway 
between) the two, in a kind of left-centre position.l 

I.n working out this theory Fouilh!e says much that is worth 
saymg, and his criticism of the two extreme vie\vs to which he was 
opposed is often acute and sound. Yet I doubt whether his solution 
of the conflict between them achieves all that he claims for it, or 
whether the phrase 'contractual organism' is anything more than a 
phrase. For whatever be the relationship between the members 
of political society, it is not a real legal contract; nor is society a 
real o.rganism like a living individual body. To call society an 
orgamsm is to use a metaphor or an analogy; so also to call it 
cont~actual is to borrow a metaphor or analogy from the legal 
re~~tlO~ship between individuals. One metaphor emphasizes· the 

, so ldanty of society at the expense of the individuality of its 
members; the other emphasizes their separate identity at the 
e~pense of what they owe to their life in common. Neither is 
a equate by itself because it is incomplete; for after all no analogy 
can be expected to correspond at every point, or it would not be 
an an.alogy but an identity. In some respects society is like an 
orgamsm . h 1' b 'f . h fi 

1 ' m ot ers 1ke a contract; ut 1 ne1t er metaphor ts 
ex~ct y, do we really make them fit by mixing them? 

t .n11896 the French politician Leon Bourgeois published a book 
en It ed Solid · " · h' d ·1 h fl' b t ante, m w 1ch he attempte to reconc1 e t e con 1ct 

e ween laisse . ., . . . l d h d f . . · z-;azre pnnc1p es an t e nee or state mterventwn 
m ~co~omic life. There is no such thing as the state itself, he 
mamtamed · th 1 · d' 'd I h 1 1 ' e on y real beings are m lVI ua s, and they are t e 
on Y rhea subjects and objects of rights and duties. Yet between 
men t ere aris · h' h · · 'fi f d 

h . h 'f es a natural solidanty w 1c 1s a SC1ent1 c act, an 
w 1c , 1 not th . . . h d . . f · d . e ongm, 1s at any rate t e etermmmg actor m 
mo ern soc1al morality.z As a political theory Bourgeois's ideas 

1 A. Fouillee, op. cit 
z L B . . ., p. 392. 

. 1, · ourgeOis, Solrdarite (Paris, 1896). Cf. p. 89: 'L'Etat ... n'cst pas un l!tre 
1so " ayant en dehors d . d' . . 1 . /. 11 es m IVldus qUI c composcnt unc cx1stcnce r.:e e, et 
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were nothing but a shallow eclecticism borrowed largely from 
Fouillce, but he seems to have had a remarkable influence on 
contemporary intellectual life in France, so much so that Solidan'te 
has been described as the dominant philosophy of French re­
publicanism till well after the end of the First World War. 1 In the 
course of this work Bourgeois remarked that the mutual exchange 
of services 'est la matiere du quasi-contrat d'association qui lie 
tous les hommes' .2 He derived the phrase 'quasi-contract' from 
Fouillce, who used itJ to denote the tacit but voluntary adhesion 
to a community which its members signify by their continued 
presence in it. Fouillee had expressly said that this was something 
more than the juristic quasi-contract, and Bourgeois probably 
meant to convey by it no more than that the relationship between 
the individual members of the state, though not really a contract, 
was like a contract. But his possibly unguarded remark gave rise 
to a novel theory, \vhich, far-fetched as it was, is of some interest 
as having fanned one of the last expiring flickers of contractarian­
ism in modern political discussion. 

The dispute began with a short article by A. Darlu, in which he 
reviewed Bourgeois's book, and condemned his doctrine as nothing 
but an extreme form of individualism, logically ending in anarchy, 
and in fact contradictory to the thesis of solidarity which Bourgeois 
himself had based upon it. The real explanation, according to 
Darlu, of the solidarity of society, including both the bonds which 
unite men living together, and the solidarity of the past with the 
present and future generations, is that society has its own reality; 
that society is truly an organism, though not necessarily an animal 
organism, and that social duty, therefore, while different from the 
inescapable heredity which binds the animal to its species, is not 
a mere contract of exchange or association of business men. In fact 
neither biology nor economics can provide an adequate account of 
the almost mystic bond which unites citizens to their country, and 
men to humanity.+ 

pouvnnt ctrc le sujct des droits particuliers et suptrieurs opposables au droit des 
hommcs. Cc n'est pas done entre I'hommc et l'etat ou Ia societe que repose le 
problcmc du droit ct du devoir; c'est entre les hommes elLx-mcmes, mais entre 
lcs hommcs cont;:us comme associts a une cruvre commune, et obliges les uns 
cnvcrs lcs autrcs par Ia ntcessitc d'un but commun.' 

1 Cf. 1. A. Scott, Republican Ideas and the Liberal Tradition ir1 France (New 
York, 1951), pp. 159 ff. 

2 Ibid., p. 138. 3 Cf. above, p. 221. 
4 A. Darlu, 'La Solidarite', in Revue de NUtaplzysique et de Morale (1897), 

pp. 120-6. 

5852 Q 
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Charles Andler, in an article written in reply to this, 1 contended 
that Darlu had missed the real significance of Bourgeois's theory, 
namely the disappearance of the distinction between public and 
private right. Most political writers have in effect pers::mified the 
state,2 but Bourgeois was unique in entirely denying the existence 
of the state as such. Though they are united together, only indi­
viduals really exist, by his theory, the bond of their relationship 
being a quasi-contract. Bourgeois himself apparently had not 
realized the full significance of this concept; but Andler proceeds 
to subject it to closer analysis, and reveals how fruitful it can be as 
an explanation of social relationships. 

The quasi-contract, he points out, is a concept of Roman Law, 
and includes, according to Justinian's Code, various obligations 
formed without any express agreement between either party. 
Among a number of examples which he cites is that of persons 
responsible for the administration of other people's affairs (e.g. 
~h.e captain of a ship, the foreman of a factory, the manager of a 
JOmt-stock company), who are sometimes obliged, without precise 
ord~rs, _to undertake engagements which will bind their masters. 
Agam, 1f several persons own property in common, the decision 
of the proprietors present at a meeting summoned for the purpose 
~e.g. a shareholders' meeting) will bind absentees; another instance 
ts ~hat _of a sum of money which was not due being paid in error, 
w en zpso facto an obligation arises for the payee to repay the 
money. 

L:gally obligations such as these do not rest on contract, Andler 
contmues f f · I h R • or o ten no express agreement cou d be made, and t e 
~~~ans held that they arose out of the nature of things, either from 

Uti tty or f · f h h h w . rom eqmty, and there ore, t aug not contracts, t ey 
ere hmding like contracts, quasi ex contractu. They resemble 

contracts n t · h · h d h 1· · h · 1 1 ' 0 m t e causes wh1c ren er t em va 1d, but m t etr 
~ga. effect. Now the private quasi-contract and the social corn-
s ul.nd1tJ: have this point in common, that they both represent a 
o 1 anty · 1 c not expressly agreed to, and one of the errors of the socta 
ontract theory is therefore avoided by the theory of the quasi-

' Ch. Andler 'D · · I d M . ' . Revue d M • u Quas1-Contrat Soc1a ct e . L~on BourgeOIS , m 
• Apa~ fr~taphysique e~ de Morale. (1897), _PP· ~21-30. . 

it will b m the theones of Hegehans or bwlog1sts, most ·contractannns even, 
porate e reme':"bered, had conceived that the social contract produced a cor­
citize pe;;onahty of some sort or other which then stood over against individual 

hnsd. ve~ an extreme individualist like Spencer spoke of the rights which 
men a agamst th "b . h I . e state, thereby attn utmg to t e state a rea existence. 
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contract. Bourgeois, however, did not explain how social solidarity 
is actually created by the quasi-contracts of individuals, and 
Andler accordingly devotes some pages to demonstrating that all 
the obligations of public life can be explained on this basis. 

Modern division of labour, he suggests, is nothing but a con­
tinous administration of the affairs of all by each. Every man 
therefore owes a debt to all living men, by reason of and in pro­
portion to the services they all render to him. This exchange of 
services, as Bourgeois had said, is the matter of the quasi-contract 
of association which binds all men together, and the object of social 
legislation is the equitable redistribution of the services exchanged. 
Are not these genuine quasi-contracts, Andler asks, such as that 
which involves the repayment of money not rightly due? Further, 
in order that this debt of each to all, and of one class· to others, 
may be repaid, there must be an arrangement by which the ad­
ministration of the affairs of all the individuals in the community 
is put into the hands of an administrator who shall administer 
them simultaneously. This simultaneous and equitable administra­
tion of the interests of all is what is called government, and in this 
respect men in society are like the members of a joint-stock com­
pany when they choose a board of directors. Here, then, is a new 
quasi-contract, between individuals and those of their number 
who form the government, and its content corresponds exactly 
with affairs of state. 

Besides the debts, material and intellectual, which each indi­
vidual owes to all his contemporaries, we must consider what he 

·owes to all the dead as well. Before we were born our ancestors 
administered our affairs, and we owe them a debt in respect of 
these services. We cannot, indeed, repay debts to the dead, but 
our descendants will need us in turn to perform services on their 
behalf. This unending quasi-contract is what we call 'le sentiment 
de la patrie'. So, he concludes, we have three quasi-contracts 
enclosed within one another-that of individuals between each 
other, of governors with the governed, and of living men with 
past and future generations-and these constitute the whole legal 
structure of public life. 

Here, indeed, was a novel and ingenious political theory. Several 
previous writers had used the phrase quasi-contract as a vague 
concession to the objection that political relationships are not really 
contractual, but none had attempted a detailed analysis of the 
state into a congeries of the quasi-contracts actually recognized 
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by Roman Law. But presumably this was just a clever jeu d'esprit, 
and its inadequacy in real life was amply shown in a second article 
by Darlu, 1 in which he also pointed out that Andler had mis­
construed the Roman quasi-contract, which properly interpreted 
would not really bear the weight that he had laid upon it. Into the 
details of this refutation we need hardly enter here, for though 
there have been contractarians who compared the state to a joint­
stock company, no one has ever seriously proposed to explain the 
wh.ole fabric of the state by means of such an obscure and relatively 
ummportant juristic concept as the Roman quasi-contract. 'What­
ever truth there was in the contract theory, or whatever validity it 
might still retain in the light of modern thought, it could hardly 
~e rescued from extinction by being diverted into this bypath. 

d 1 A. Darlu, 'Encore quelques R~Aexions sur lc Quasi-contrat Social', in Revue 
e Metaphysique et de Morale (1898), pp. 1 IJ-2Z. 
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THE CONTRACT IN AMERICAN THOUGHT 

W E have seen in Chapter VII that contractarian ideas were 
widely held in the Puritan colonies in New England in the 
seventeenth century. They were reinforced by the writings 

of Locke, which had a considerable influence in America, and it 
was a common belief there in the eighteenth century that the people 
possessed certain natural rights, that governments owed their 
power to the consent of the governed, and that consequently the 
people could revolt against oppressive rulers. The str\lggle for 
independence gave a new impetus to this type of thought, which 
found expression in numerous publications of the time, and was 
reflected in the Declaration of Independence itself. The social 
contract was not usually interpreted as literally as it was by Thomas 
Paine, who drew a fanciful picture of early settlers assembling 
round a tree to debate and make regulations for their future 
government, which later, as the settlement grew, came to be in 
the hands of elected representatives; 1 but it was a constant factor 
in political discussions in America. 

In Rhode Island, for example, it was maintained that liberty 
was man's greatest blessing, though it was admitted that absolute 
liberty was incompatible with any kind of government. 'The safety 
resulting from society, and the advantage of just and equal laws, 
hath caused men to forego some part of their natural liberty and 
submit to government. This appears to be the most rational 
account of its beginning; although, it must be confessed, mankind 
have by no means been agreed about it.' But none could dispute 
that the British constitution was founded by compact, and estab­
lished by the consent of the people. 'By this most beneficent 
compact, British subjects are to be governed only agreeably to 
laws to which themselves have some way consented; and are not 
to be compelled to part with their property, but as it is called for 
by the authority of the laws.' On these grounds (supplemented 
by quotations from Thucydides on the relations between Corinth, 
Corcyra·, and Epidamnus, and other authorities, in Greek history 
and elsewhere, to show that the rights of colonies were equal to 

1 T. Paine, Common Sense (1771), ad init. 
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those of the mother country) was based an argument for colonial 
immunity from the stamp-duties and other grievances. 1 

The direct influence of Locke is well shO\vn in an essay by 
Samuel Adams, written in 1771 in opposition to Hutchinson's 
Anglophile History of Massachusetts. After quoting Locke's theory 
with approval, Adams remarks that 'our historian, before he 
asserted so peremptorily that the ancestors of this colony, as colonists, 
were subject to the control of the parent state, should have first 
made it appear that by positive engagement, or express promise or, 
compact, they had thus bound themselves'. Locke had defended the 
~ight of the subjects of any country to sever their connexion with 
1t and 'incorporate into any other commonwealth, or begin a new 
one in vacuis locis': it was just this that the American colonists had 
done, and the parent state therefore had no jurisdiction over them.:: 

Locke was also probably the source of the famous 'self-evident 
truths' enunciated in the opening paragraphs of the Declaration 
of Independence (4 July 1776): 'That all men are created equal, 
t?at they are endowed by their Creator with certain unalienable 
nghts~ that among these are Life, Liberty and the pursuit of 
Happmess. That to secure these rights, Governments arc insti­
tute~ among Men, deriving their just powers from the consent of 
the ~overned . . .', and that the people have a right to alter or 
abohsh a government which 'becomes destructive of these ends', 
?r to institute a new government in its place. This Declaration 
~volves ~he contract theory only by implication, but the Virginian 
b eclaratton of Rights which preceded it (12 June 1776) is closer 
d?th to Locke and to the contract theory, while incidentally it 

Irectly repudiates the Hobbesian version of the contract: 

I. .T~at all men are by nature equally free and i~dependent, and have 
~~rtam mherent rights, of which, when they enter into a state of society, 
they c~nnot by any compact deprive or divest their posterity; namely, 

e enJ?Yment of life and liberty, with the means of acquiring and 
po~~essmg property, and pursuing and obtaining happiness and safety. 

·1 That all power is vested in, and consequently derived from, the 
peop e; that magistrates are their trustees and servants, and at all times 
amenable to them. 3 

1 / 'J~e Rights of Colonies Examined' (Providence, R.I., 1764), in Rlrode 
san ecords, vi. 416. 

zS Quoted in W. V. Wells, Life of Samuel Adams (Boston, Mass., 186s), i. 
42 • 429 . 

• 3 B_oth these Declarations of Rights are printed in the Appendix to D. G. 
Ritchie, Natural Rights. 
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The prevalence of contractarian ideas in the United States at 
this time is well illustrated by reference to the actual constitutions 
of the component states of the Union. The constitution of New 
Jersey (1776), 1 for instance, declares: 

Whereas all the constitutional authority ever possessed by the kings of 
Great Britain over these colonies, or their other dominions, was, by 
compact, derived from the people, and held of them for the common 
interest of the whole society; allegiance and protection are, in the nature 
of things, reciprocal ties, each equally depending on the other, and 
liable to be dissolved by the others being refused or withdrawn. 

George III had refused protection, and therefore no longer had 
any civil authority. Two other early constitutions imply or refer 
to the same theory. The Virginia Declaration has already been 
quoted, and in the same year (1776) Maryland declared 'that all 
government of right originates from the people, is founded in 
compact only, and instituted solely for the good of the whole'. 
The constitution of Massachusetts (1780) echoes the same theme: 
'The body-politic is formed by a voluntary association of indi­
viduals; it is a social compact by which the whole people covenants 
with each citizen and each citizen with the whole people that all 
shall be governed by certain laws for the common good.' The same 
is true in effect of New Hampshire ( 1784), though the actual p~rase 
'social compact' does not occur there. Several states, though not 
mentioning the contract, refer to men's natural (odnherent) and 
inalienable rights,2 and sometimes we find a reference to both 
natural rights and the social contract, the latter being virtually 
identified with the constitution itself.J Thus in Kentucky ( 1792) 
it was declared 'that all men, when they form a social compact, 
are equal', while several states adopted a formula, practically 
identical in each case, which stated that in order 'that the general, 
great, and essential principles of liberty and free goverment may 
be recognized and established, we declare: that all free men, when 
they form a social compact, are equal in rights .. .', &c.4 

1 For this and other constitutions see B. P. Poore, The Federal and State 
Constitutions .. . of the U.S. (Washington, D.C., 1877). 

~ e.g. Delaware (1776), Pennsylvania (1776), Vermont (1777), Tennessee 
(1796), Ohio (18oz), Indiana (1816), Maine (1820), Iowa (1846), Wisconsin 
(1848), California (1849), Kansas (1855), Nevada (1864), Nebraska (1866-7). 
North and South Carolina, whose original constitutions (1776) mentioned 
neither social contract nor natural rights, included natural rights in later 
revisions. 3 Cf. Chipman's theory, below, p. 232. 

4 \Vorus to this effect occur in Mississippi (1817), Connecticut (1818), Ala­
bama (1819), Arkansas (1836), Florida (1838), Texas (1845), and Oregon (1857). 
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With the successful conclusion of the revolt against Great 
Britain, American political writers continued to develop the same 
basic principles as had served them well in the revolutionary 
period, while adapting them to the new requirements of an epoch 
of settled government. Thus Chipman, \vhile maintaining that it 
cannot be denied that 'the savage state is a state of nature to man', 
also declared that 'a state of improvement is not opposed to a state 
of nature' and that man has 'an appetite for society'. 1 Almost all 
writers, he continued, European and American, had held that 
'man, on entering into civil society, of necessity sacrifices a part of 
his naturalliberty'.z But 'the revolution in America has opened 
new avenues to the science of government'. No distinction should 
be drawn, he argued, between natural and civil liberty, because 
~an as a naturally sociable being has no right (and therefore no 
hber~, which means a right to act) to pursue his own interest or 
happmess to the exclusion of that of his fellow men.3 

~ccording to Chipman, the idea 'that men, on entering into 
~OClety, give up a part of their rights' arose from, or at any rate 
Is supported by, the legal notion that a 'consideration' is necessary 
~or the validity of any contract; the political contract, therefore, 
Invol~ed the surrender of certain rights 'as a consideration for the 
~ecunty.of the remainder'. This was 'a point of great consequence', 

e continued, 'while government was supposed to depend on a 
compact, not between the individuals of a people, but between the 
people and the rulers'. But the idea of a contract with the govern­
~ent has since been discarded, and it is now held that 'government 
1~ produced by the individuals entering into a compact among 
t e7selves for that purpose'. With this form of contract we need 
not ~ok for any consideration for the duty of obeying the laws, which 
~an e based directly on 'the inviolable obligation arising from the 
.a~s of social nature'. Man's rights, in fact, are not 'exclusively and 
~~ lpendently in himself. They arise in society and are relative to 
1 • ntecedently to that state, they could only exist potentially.' 4 

I N.Ch' 
pp. 22, 33.'Pman, Sketches of the Principles of Govermmmt (Rutland, Vt., 1793), 

" Ibid. . . 
Letter f ' p. 7o. He mentions Locke, Beccana, and Blackstone, and quotes a 
of Con rom the Convention for forming the Federal Constitution to the Prl!sident 
societygress, 1 ~ Sept. 1787, in which it is said that 'Individuals entering into 
culty bei?ust giVe .up a share of liberty to preserve the rest', the practical diffi­
r' ht t mbg to dec1de where to draw the line between rights to be sacrificed and 
lg s o e retained 

3 Chipman ·· · · · · · l'b f h '.0 P· Cit., pp. 74, 75· On the d1stmctron between natural and CI\'JI 
1 erty c · t e Ideas of Winthrop, above, p. 88. 4. pp. 110, 111. 
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This is an ingenious attempt to reconcile the idea of contract 
with the truth that there cannot be rights except in society; but 
in reality, if no consideration was necessary, neither was a contract. 
Chipman's contract, in fact, like the political contracts of many 
other writers, was tacit or implicit rather than explicit and his­
torical, for he admits that 'few governments, ancient or modern, 
have been constituted by an actual compact among the people'. 
What happened, rather, was that power was conferred blindly on 
one or a few individuals, or assumed by fraud or violence, or 
allowed in the course of ages to accumulate in the hands of certain 
families. '\Vhenever men happen in society,' in fact, 'they naturally 
and from an unavoidable necessity ... fall into some kind of 
government.' 1 

It will be observed that Chipman's contract, while not a contract 
between government and people, was not strictly a social contract 
proper, but (like Locke's) was the method by which men, already 
social and living in a kind of society, collectively erected a govern­
ment. This, he considered, was the principle applicable to the 
democratic constitution of the United States. Whatever may have 
happened in the infancy of mankind, it is now, 'in every free and 
enlightened nation, admitted as fundamental, that all legitimate 
government originates in the free consent of the people: that to 
produce a rightful government, the people, among themselves, 
must enter into a mutual compact for that end'. But it was not 
necessary, he considered, in order that the compact should be 
valid, that everybody should consent to every article of it. Since 
men are naturally social beings, it is 'a principle of natural law' that 
'upon a fair discussion' the minority shall be bound by the decision 
of the majority if they choose to remain in the society. 2 

Enshrined as it was in the state constitutions, the contract theory 
lingered on as an accepted element in American political theory, 
at any rate in certain regions, until after the middle of the nine­
teenth century, but in course of time it gradually lost ground. 
This was partly due to the growth of the spirit of nationalism, 
evoked by the struggle over secession, and strengthened by the 
Federal victory in the Civil War, especially since the contract 
theory had come to be associated with the doctrine of state rights.3 

1 pp. I I 3, I I 5. 
2 p. I 16. 'Why the principle of majority-decision is a 'principle of natural 

law' is not explained; actually Chipman only reconciles it with the contractual 
principle by recourse to what amounts to the tacit contract theory. 

3 Cf. next page. 
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Belief in the social contract was also undermined, however, by the 
publication of such works as theM anual of Political Ethics (I 838--9) 
by a German emigrant named Francis Lieber, in which the whole 
individualist theory with its apparatus of natural rights and social 
contract was attacked in the light of German idealist philosophy. 
This never found a really congenial soil in a country whose tradi­
tions of the pioneers, laissez-faire and individual self-help, were 
fostered in their natural home on the frontier; yet Lieber's writing 
made a deep impression on American political thought, and with 
the growing realization that the social contract was unhistorical 
it came to be generally abandoned. It took some years, however, 
for this change of view to make itself felt in the constitutions of 
so~e of the less enlightened states, and in some it was not until 
their constitutions were revised in 1865 and later years that the 
social compact was omitted from them.! 

Meanwhile the contract theory had branched out into a new and 
~haracteristically American form,Z and played an important part 
m the controversy about the rights of the states against the federal 
government, which finally culminated in the Civil War. An early 
stage of this can be seen in a speech delivered by James Wilson in 
Nov~mber 1787 at a convention which met in Pennsylvania to 
~onsider the federal constitution. Here he alluded to 'federal 
~Iberty' ~ something distinct from 'civil liberty', which was 
natural hberty itself, divested only of that part which, placed in 

the ~overnment, produces more good and happiness to the com­
mumty than if it had remained in the individual. ... When a single 
?0:-'ernment is instituted', he explained, 'the individuals of which 
It I~ composed surrender to it a part of their natural independence, 
which they before enjoyed as men.' In like manner, 'when a 
~onfederate republic is instituted, the communities of which it 
IS ~.omposed surrender to it a part of their political independence, 
"!' I~h they before enjoyed as states. The principles which directed, 
10 t e former case, what part of the natural liberty of the man 

f 1 Thus i~ r86s the constitution of Florida was amended to read: 'That nil 
~ehem~n&, w en they form a government have certain inherent and indefeasible 

ng ts c In A k • . 
h ' . · . r ansas the phrase about the social contract was repeated m 

t e. co~s.tltutiOn of 1864- (though with 'all men' for 'all freemen'), but was 
om1rtte 10 81868 and later revisions. In Texas the social contract recurred even 
as ate as I 76. 

2 ~t ~vas not str~ctly speaking new, for it had been foreshadowed by Althusius, 
but 1 ~ IS very unhkely that American politicians owed anything to him. Their 
theones were developed largely from the idea that the American constitution 
was itself a compact. 
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ought to be given up, and what part ought to be retained, will 
give similar directions in the latter case. The states should resign 
to the national government that part, and that part only, of their 
political liberty, which, placed in that government, will produce 
more good to the whole, than if it had remained in the several 
states.' 1 

A similar standpoint was taken in the Kentucky Resolutions 
drafted by Jefferson in November I 798 in protest against the Alien 
Act and Sedition Act recently passed by Congress. Here we reacl. 
that 'the several states composing the United States of America 
are not united on the principle of unlimited submission to their 
general government, but that by compact under the style and title 
of the Constitution for the United States ... they constituted a 
general government for special purposes .... ' Much the .same 
theory was put forward a month later in the Resolutions drafted 
by James Madison for the Virginia Assembly, which declared: 

that it views the powers of the Federal Government as resulting from the 
compact to which the states are parties, as limited by the plain sense and 
intention of the instrument constituting that compact [and] as no further 
valid than they are authorized by the grants enumerated in that 
compact.z 

Madison, who was a member of the committee which reported on 
these resolutions in I 8oo, made the comment that if the states in 
their sovereign capacity were 'parties to the constitutional com­
pact', it would necessarily follow 'that there can be no tribunal 
above their authority to decide ... whether the compact made by 
them be violated', and that consequently 'they must themselves 
decide, in the last resort, such questions as may be of sufficient 
magnitude to require their interposition'. It is clear, however, 
that he viewed this prospect with considerable misgiving, and he 
insisted at some length that this right ought not to be exercised 
by the states hastily or in doubtful or unimportant cases. 3 

From this point forward the state-rights controversy developed 
(as far as the contract was concerned) round two questions: first, 

1 J. Wilson, Works (Chicago, 1896), i. 539· 
'" Both sets of Resolutions are printed in R. Birley, Speeches and Documents in 

American History (Oxford, 19-H), i. 239, 2-J.6. 
3 J. Madison, TVorks (New York, 1906), vi. 3+9· A similarly conservative view 

was expressed by IVIadison in a contribution to The Federalist in 1788 (no. 43): 
'The forms of government under which the compact was entered into should be 
substantially ·maintained.' 
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whether the federal constitution was a compact or not; second, if 
it was, whether the states had a right to secede, or whether, once 
formed, the federation must be maintained intact. 1 The whole 
question received a thorough examination at the hands of Joseph 
Story.2 What is the constitution, he asks; is it a treaty, convention, 
league, contract, or compact? If so, who arc the parties to it? A 
vigorous assertion of the contractarian view had been put forward 
by H. St. George Tucker in his Commentaries 011 Blacllstotle 
(published in 1803), where he maintained that the constitution 'is 
an original, written, federal and social compact, freely, voluntarily 
and solemnly entered into by the several states, and ratified by 
the people thereof respectively; whereby the several states, and 
the people thereof, respectively have bound themselves to each 
oth_er, and to the federal government of the United States, and by 
Which the federal government is bound to the several states and 
to every citizen of the United States'. 

There was justification for each epithet which Tucker had 
employed; it was federal, because it was between states; to some 
extent also it was social, because individuals had entered into 
ag~eement with each other; it was original, because there had been 
a reak with the old colonial connexions and a fresh start had been 
:~e; ~t was undeniably written; it was also freely entered into 

ratified. Yet, as we shall see, Story refused to accept Tucker's 
conciusions.3 Nevertheless there were other authorities who had 
~u~po~ed the contractarian point of view: Jefferson, for example, 
C a S~ld that the states 'entered into a compact which is called the 

onst.tution of the United States, by which they agreed to unite 
I Th" 

Within ;h latter question clearly involved the same point as that discussed 
lex regia ~ dhcrc of the state by medieval theorists: whether the people by the 

• J. St a made a total or only a conditional surrender of their powers. 
Vol. r c -~~· Commentaries on the Constitutio11 of the U.S. (Boston, 1833), 
h" ' . 111 §§ 306 I . h h •story of th -?2. t is outside my purpose ere to attempt to narrate t e 
taken up b ~ state-rights question, but it is worth observing that the position 
the judge.: tory Was not original, but had been substantially foreshadowed by 
'The gove~nt of Chief Justice John Marshall in McCulloch v. Maryland in r8r9. 
a governrnc ~ent of the Union, then,' he declared, 'is emphatically and truly 
powers arc n of the people. In form and substance it emanates from them. Its 
their bcncfi~~a~ted by thcrn, and arc to be exercised directly on them, and for 
national sov~ . s Professor Morison remarks, 'here is the classic definition of 
underneath'. (~g~ty, cut.ting the whole ground o~ the state rights theory from 

3 Tucker had· E. Monson, History of the U.S. r. 3 r 6- r 7 .) 
force or cornp argued that the right to secede was a natural right of which 'no 
necessity and Pact can deprive the people of any state, whenever they see the 
P · osscss the d · • (Q t d · C E M · ["I. A ol. Theories (N power to o rt . uo e m . •. ernam, 7.Ut. rner. 

cw York, 1903), p. 266.) 
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in a single government'' for specific purposes; and many traces of 
it could be found in the public debates in the state legislatures and 
in congress at different times.:: 

The implications of this theory, however, according to Story, 
were that the constitution was a mere treaty or convention between 
the states, with no obligatory force over a state except what that 
state itself chose to accept. Each state could judge for itself the 
nature and extent of its obligations, independently of how the 
federal government or any other state interpreted them, and each 
state would have the power to withdraw and dissolve the connexion 
at will. Not all these views were avowed, but this wasthetendency,3 

and, Story maintained, it was wholly inconsistent with the inten­
tions of those who framed the constitution, for they never meant 
to place the dissolution of the government in the hands of a single 
state. 

He then enters upon a general discussion of the meaning- of 
compact and its relation to the doctrine that government is founded 
on consent, and, after a survey of the views of Locke and Burke, 
quotes with approval the theory of Blackstone that compact is not 
an historical fact but an implication of the state, in the sense that 
the community protects its citizens on condition that they obey its 
laws. This was the meaning of the preamble to the constitution of 
Massachu~etts, and it was this which Chief Justice Jay had in-

1 On Jefferson's views see IVlerriam, op. cit., p. 148, and V. L. Purrington, 
The Romantic Revolution in America (Main Currents in Amen'can Thought, vol. ii), 
pp. I 1-12, and The Colonial Mind (id., vol. i) (New York, 1927}, pp. 333-4. In 
opposition to Burke, who had argued that the English constitution was settled 
once and for all in 1689, and could not be altered without the consent of both 
parties to the contract, Paine had urged that fundamental laws must be reaffirmed 
by each generation, and could at any time be remade by the general body of the 
people. Jefferson in effect adopted Paine's view, and maintained that 'no society 
can make a perpetual constitution or even a perpetual law'. The consent of the 
governed, which was the only legitimate foundation for government, had been 
assured for Americans in the first place by the Revolution; it could be assured 
for the future by periodical renewals of the agreement. 'In this suggestive theory 
c;>f the terminable nature of compact', as Purrington remarks, 'is to be found 
the philosophical origin of the later doctrine of states rights.' 

2 Story quotes the resolution proposed in the Virginia Legislature in 1798, 
to the effect that the powers of the federal government resulted from the 
compact to which the states were parties. The original form of the resolution had 
read 'states alone', but there was some dispute whether the people were not 
also parties, and the word 'alone' was therefore struck out. Similar views were 
expressed in the same year in Kentucky, in South Carolina in 1830, and else­
where. 

3 He cites the Kentucky resolutions of 1798 and the Virginia tariff resolutions 
of 1829. 



238 THE CONTRACT IN AMERICAN THOUGHT 

tended to convey in his judgement in Chisholm v. The State of 
Georgia, when he declared that 'the constitution of the United 
States is ... a compact made by the people of the United States, 
to govern themselves as to general objects in a certain manner'; 
Generally and theoretically, then, the foundation of states may be 
said to rest on social compact or contract, i.e. the 'solemn, express 
or implied consent of the individuals composing them'; in practice, 
nevertheless, the doctrine requires qualification, for many indi­
viduals never did and never could consent, and in fact the majority 
has often coerced the minority. Even if we admit, in this restricted 
sense, the contractual origin of civil society, it does not follow that 
every individual can throw off the government when he likes. 
Citizens have duties of allegiance and obedience, and the true view 
of a state constitution is that in it the people ordain and establish 
laws for the government of themselves and their posterity. A 
constitution, in fact, is a fundamental law and basis of govern­
ment; it 'is no farther to be deemed a compact, than it is a matter 
0! .consent by the people, binding them to obedience by its requi­
sttlOns'.I 

_Th~ same principle, Story continues, applies to the federal con­
stttutlOn of the United States. There is. nothing on the face of it 
to say th t · · a It 1s a compact. On the contrary, the preamble declares 
sti:u!~ hisfOration on 4 July 1831 John Quincy Adams had said that the con­
of 1 ~on ° Massachusetts was a social compact, and also that the 'Declaration 
withn ep~n~~nce was a social compact, by which the whole people covenanted 
that ~c c~tlzen of t~e united colonies, and each citizen with the whole people, 
states' eB umted col?n1es were, and of right ought to be, free and independent 
hem · ~t, accordmg to Story, when Adams called the constitution a compact 
to ad~a~t. no more than that it is a voluntary and solemn consent of the people 
at wiltb It as_ a form of government, and not a treaty obligation to be abrogated 
Congresy·a Sl~gle st_ate'. Cf. the remarks of Andrew Jackson in his Message to 
he main: ~n 1d 3~: "":1t?out inquiring closely into the exact nature of the com_Pact, 
to a com ame, t at If 1t were a compact it must 'possess the obligations inc1d~nt 
the corref~~t · ~0 P~rty could dissolve the association without 'acknowledgmg 
permitted ac':~sf1ght 10 t~e remainder to decide whether that dissolution co~ be 
Hist. Amer p /tently _w1th the general happiness'. (Quoted in C. E. Mernam, 
of South C ~: T~eorzes, p. 264). Cf. also Jackson's Proclamation to the people 
of Congres a~~~~a 10 Dec_ember 1832, repudiating their claim to nullify an Act 
not a 1 s. e Constitution of the United States then forms a govert~ment, 

eague; and wheth . b f b b . y other . er It e ormed y compact etween the States, or m an 
I manner, Its character is the same. It is a government in which all the 

peop ~~reSrepresented, which operates directly on the people individually, not 
upon. e .ta.te~. · · · But each State having parted with so many powers as to 
constitute, JOI;"t Y With the other States a single nation, cannot from that period, 
possess any rzg~t to secede, because s~ch secession does not break a league but 
destroys the um~ of·a nation.' (Quoted in S. E. Morison, History of tlze U.S. 
(Oxford, 1927), 1. 399, note.) 



THE CONTRACT IN A!\IERICAN THOUGHT 239 

not that the people of one state contract with the people of another, 
but that the people of the United States ordain and establish the 
constitution. Confederacy and compact are mentioned only in 
connexion with foreign powers, with which no state is authorized 
to enter into relations without the consent of Congress. The con­
stitution, in fact, as its sixth article declares, lays down the supreme 
law of the land. \Vhen it was drawn up, its opponents objected to 
it for the very reason that it was a g01.:enzment of individuals and 
not a confederation of the states; again, when this subject was 
discussed, as it often was, in the state conventions summoned to 
ratify the constitution, the opponents of the constitution criticized 
it on the ground that it established a consolidated gove.rnrnent 
instead of a confederation, while its supporters did not deny that 
its object was the creation of a national government, and not a 
mere league or treaty. 

Story's conclusion, accordingly, was that the constitution was 
not a compact between parties, to last only as long as each of them 
wished, but a government, ordained and established by the whole 
people. Even if it were a compact, it certainly was not a compact 
between the state governments. The state governments were set 
up to govern their respective states, and had no power to contract 
with others or to delegate powers for establishing a new govern­
ment over their own people. It was a gratuitous assumption, there­
fore, to say that the constitution was a compact to which the states 
were parties; the language of the constitution itself declared that 
it was ordained and established by the people of the United States, 
and not by the governments of the several states, or even by the 
people of the several states. It followed, therefore, that there was 
no warrant for the inferences drawn from the assumption that. the 
constitution was a compact. And even if the constitution were a 
compact between the states, one state alone could not interpret it 
exclusively. If a question of secession arose, the consent of all 
would be necessary. 

Story's Commentaries were published at a time when the state­
rights question had recently been brought to a practical issue by 
the refusal of South Carolina to accept a national tariff which con­
flicted with the property interests of its slave-owning planters. In 
the interests of slavery John C. Calhoun and his followers in South 
Carolina repudiated the doctrine of natural rights and boldly 
upheld an inequalitarian theory of society. Government was not 
superimposed by a social contract on a pre-civil state of nature, 
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but man was naturally social and political. Yet, somewhat incon­
sistently with this, Calhoun maintained that though government 
was indispensable, the minority (of white men) was not necessarily 
bound to acquiesce in the tyranny of the majority. Applying this 
view to the position of the states, he urged that the south need not 
submit to the will of the majority in the north, for the states were 
sovereign and had never abandoned their sovereignty. Though he 
had rejected the social contract as an explanation of the relation­
ship of individuals to the government, he thus used its offshoot, the 
constitutional compact, as the basis of his claim for state-rights. 

What Calhoun proposed was not secession but the doctrine 
known. as nullification, according to which any one of the sovereign 
states m a state convention could determine whether a given Act 
0~ C~ngress was constitutional or not, and if it was found uncon­
stitutiOnal, take steps to prevent its enforcement within the territory 
of the state. By this doctrine, which found expression in a docu­
ment called the Exposition of 1 828, Calhoun hoped both to safe­
guard the interests of South Carolina and at the same time to 
preserve the Union.' This claim for nullification by a single state, 
ioweve~, was going a long way beyond the Kentucky and Virginia 
hesolutiOns of 1798, which proposed only collective resistance by 

t e states, and it was clear that unless the federal government was 
prepa~ed to give way, it would be bound, if pressed, to lead to 
secession and disunion. . 

. In ~ccordance with these views Calhoun moved several resolu­
~10~ 10 the Senate (21 January 1833), two of which were as follows: 
~~ hat the people of the several states composing these United 
th ates are united as parties to a constitutional compact, to which 
me ~eople of each state acceded as a separate sovereign com­
th u;1~· eac~ binding itself by its own particular ratification; and 
be~ t e Umon, of which the said compact is the bond, is a union 
se Weeln the states ratifying the same. 2. That the people of the 

vera states th . d . . I . c . that · us umte by the constltutwna compact, m 1ormmg 
gate~~st~ument? and in creating a general government .. .', dele­
for th 0 lt certam specified powers, retaining the residuary powers 

emselves; that the federal government was not the final 
1 See Moris p l 

Theories on, op. cit., i. 384-401, and C. E. Merriam, Iiist. A mer. o · 
States a~:Ph 201 • 269 ff. Cf. also Calhoun's Address 011 the Relatiorzs tt•lziclz the 
(ed. Cralle ~:General Governm~t bear to each .other (76 July I8JI), in .Works 
stances s ' 1 w York, 186o), vi. 6o. On Calhoun s doctrmes and general czrcu~-
(H deeH~ so D. F. Houston, Critical Study ojNullification i11 South Carolzna 

arvar tst. Studies I .. ') 8 ff • vo . Ill • pp. 2 • 
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judge of the extent of its powers, but 'as in all cases of compact 
among sovereign parties, without any common judge, each has an 
equal right to judge for itself, as well of the infraction as of the 
mode and measure of redress'. 

Calhoun's speech in favour of these resolutions was met by a 
reply from Daniel Webster, which revealed his cleverness in debate, 
even if it went no deeper than the rather verbal and legalistic 
arguments of Story, on which it was closely based. 1 What did 
Calhoun mean, Webster asked, by a 'constitutional compact'? The 
American frame of government was distinctly called a constitu­
tion: it could not, therefore, be a compact between sovereigns, like 
a league or treaty between England and France. Calhoun, he 
proceeded, 

seeks ... to compromise the matter, and to sink all the substantial sense 
of the word, while he retains a resemblance of its sound. He introduces 
a new word of his own, viz. compact,1 as importing the principal idea, 
and designed to play the principal part, and degrades constitution into 
an insignificant, idle epithet .... Sir, I must say to the honourable 
gentleman, that, in our American political grammar, coNSTITUTION is a 
noun substantive, ... and it is not to lose its importance and dignity, 
it is not to be turned into a poor, ambiguous, senseless, unmeaning 
adjective, for the purpose of accommodating any new set of political · 
notions. Sir, we reject his new rules of syntax altogether. We will not 
give. up our forms of speech to the grammarians of the school of nulli­
ficatton. By the constitution we mean not a 'constitutional compact', 
but, simply and directly, the Constitution, the fundamental law. 

Webster then scored another neat point by fastening on tht. 
word 'accede'. This word, he declared, 'not found either in the con­
stitution itself or in the ratification of it by any one of the states, has 
been chosen for use here, doubtless not without a well-considered 

1 D. Webster, Writings and Speeches (Boston, I90J), vi. r8I-2J8. Parrington 
points out (The Romantic Revolution in America, p. 311) that Webster and Story 
were friends, and Webster spoke a month after Story's Commentaries were 
finished, so that there is little doubt whence Webster derived his arguments. 

~ Webster was going much too far in saying that the word compact as applied 
to the American constitution was new, and in defending himself against Web­
ster's attack (26 Feb. I833) Calhoun had no difficulty in showing that it had often 
been used before, e.g. in the conventions in Massachusetts and Virginia; he was 
even able to refute Webster out of his own mouth, for in a speech in the Senate 
on 26 January 183o Webster had himself used the phrase 'constitutional 
compact'. The word 'accede' also, Calhoun continued, had the authority of 
Jefferson; it occurred in the Kentucky Resolutions, and had furthermore been 
used by Washington himself of the admission of North Carolina to the Union. 
(J. C. Calhoun, Works (ed. Cralle), ii. 268, 276.) 

5852. R 
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purpose. The natural converse of accession is secession; and there­
fore, when it is stated that the people of the states acceded to the 
union, it may be more plausibly argued that they may secede 
from it'. The American people, however, 'do not say that they 
accede to a league, but they declare that they ordain aud establish 
a Constitution', and the language used by their conventions was 
'that they ratified tlze Constitution'. The constitution, then, is not 
a_ compact; it sets up a government, and the doctrine of nullifica­
twn and secession by individual states must be repudiated. The 
whole object of the union had been to supersede the revolutionary 
confederation by a regular government which was intended to be 
perpetual, and if amendment of the constitution became necessary, 
the constitution itself provided the proper machinery for the 
purpose. 

W~ ne~d not here pursue the whole story of the state-rights 
questwn. I~ American history; but although the practical outcome 
of the Civil War was to destroy the possibility of secession, there 
was much more to be said in favour of the contractual theory of 
the f~deration than was perceived by either Story or Webster. 
~t~ry s argument, as Parrington has pointed out, was very super­
.. ~~· and all he did was to assert dogmatically 'that the p~r~se 
. the people of the United States" must be understood m Its 

Simple literal sense, and that thus interpreted the Constitution is. 
shee? to derive immediately from the individual citizens acting in 
t etr sovereign · · · d. · f h capactty, wtthout the mterme tatton o t e state 
govderSnments. The dispute long waged furiously about this point, 
an tory's a 1 · · f h ' W b , na ysts touches only the fnnge o t e argument. 1 

e ster s argument also, stripped of its verbal debating points, 
::ounte~ to the same thing, with the additional contention that 
1 ~ cons;ttut_ion, once established, was irrevocable and final. This 
;: ' ~s arnngton remarks, was no more than an application to 
. menc~~f Burke's doctrine that the British constitution had been 
tmmuta . Y established by the compact of 1688; and, though 
tenuous tn Burke • 1. W b h · · f . , as app ted by e ster to t e mterpretatwn o 
a _wdr~tten document it is extraordinarily plausible to the legal mm .z 

Cont~oversialists like Story and Webster could see no third 
alternattve betwe~n a mere treaty or league between independent 
states and the unitary supremacy of a centralized national govern-

' V. L. Parrington "''h R · R [ · · A · 
2 Ib"d • '· e omant1c evo ut10n 1n menca, p. 303. 

I ., p. 311. 
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ment; but in truth a federal government was something new which 
could not be made to fit either of these two categories exactly: it 
had some of the attributes of both, though all the attributes of 
neither alone. It is not surprising, perhaps, considering the magni­
tude of the issues at stake, that this theoretical question of the 
nature of a federation could not be discussed impartially in 
America; nor need we wonder, seeing that a federation was an 
experiment of which statesmen as yet had little experience, if 
American \Vriters failed to realize that it could not be forced into 
categories which really suited only the unitary type of state. 

Though rejected in its native country by the arbitrament of war, 
the contrac~ual theory of federation (which, if its historical 0rigin 
may be found in Althusius, was for practical purposes the gift of 
the United States to modern poli~ical theory) has since proved 
useful as a juristic instrument to be applied to the numerous 
federations of various sorts which are now to be found all over the 
world, and notably in the British Commonwealth. The social 
contract has long been discarded as an explanation of the allegiance 
of individual subjects to their government, but where the com­
ponent units of a federation are not individuals but communities 
with separate governments, which may have been in existence 
before the union was made, there is no question of pre-social and 
therefore unhistorical natural rights. In this new guise the contract 
theory, unencumbered by the objections to which it was open in 
its parent form, is freely employed by constitutional lawyers.1 

This, however, though an offshoot from the social contract, forms 
a subject by itself, and cannot be more than mentioned here. 

1 Cf. A. V. Dicey, The Law of the Constitution (9th edn.), p. 146, on a contract 
as the constitutional basis of a federation, and D. L. Keir and F. H. Lawson, 
Cases i11 Co71stitutio11al Law (4th edn., Oxford, 1954), p. 481: ' ... a federal 
constitution embodies in effect an agreement between contracting parties'. This 
theory, according to which there is something of a treaty element in a federal 
constitution, is of course incompatible with the strict Austinian theory, and in 
a narrow legal sense a constitution such as that established in Canada by the 
British North America Act of r867 could be regarded as simply the creation of 
the sovereign Imperial Parliament. But since the Statute of Westminster (193 r), 
which provides (§ 4) that no Act of the Imperial Parliament shall extend to a 
Dominion unless its enactment has been requested or consented to by that 
Dominion, the Austinian theory of sovereignty has really lost all meaning even 
in a strictly legal sense in regard to the modern British Commonwealth, and it 
has long been realized that Austin's doctrine is useless as a key to its real political 
nature. 

585!1 R2 
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CONCLUSION 

WE have now reached the end of the history of the social 
contract theory, and it has been suggested more than once 

. that, though open to serious objections, and inadequate by 
Itself as an explanation of the state, it nevertheless contains some 
elements of value. It would indeed be surprising if a theory which 
had commanded such widespread support for so many centuries 
were wholly worthless. The end of this book is hardly the place 
to embark on the construction of a complete political philosophy, 
but we must at least attempt to disentangle the truth that lies 
~on~eale? beneath the apparatus of the contract, and decide what 
JUstificatiOn there really was for the support the theory has received. 

The contract theory in each of its forms has usually had two pur­
poses; on the one hand it is an historical account of the origin of 
?0~ernment, or of the state, or of society itself; on the other hand 
i~ 1~ a theory of political obligation, to explain the nature and 
~~Its a: the duty of allegiance owed by subjects to the state, and 
h h_e nght on the part of the state or its government to control 
~ e hves of its citizens. There is no need to dwell further on the 
h rst of these two purposes, for as an historical theory the contract 
~s now long been discredited and its more recent adherents have 

w~~ely confined themselves t~ the claim that a contract is the 
fo llosophical basis of the state. This claim itself has taken various 
h_rms: It may be argued, as by Kant, that the contract, though 

lstoncally a fiction, is valid as an 'idea of reason'; and this, we 
sa7, _meant that political rights and duties should be ordered 'as if' 
po ltlcal obligation were founded on a contract, although really it 
~s ~ot. This theory was doubtless intended as a guarantee of 
JUStice and a safeguard against oppression; but it seems to reduce 
the cont~act to a merely pragmatic reality, and we may wonder 
whether m that case it retains much value or efficacy. 

Or th~r~ is Fouillee's theory, who, like Kant, admitted that 
many exlstmg states govern tyrannically, and believed that con­
tract ought ~o be the basis of government. Fouillee's contract, 
however, unhke Kant's was to be real not in idea only but in fact; 
but while he abandoned the, theory that a contract had been made 
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in the past, he projected it instead into the future, suggesting that 
the contract could be realized in practice by establishing a demo­
cratic constitution with universal suffrage. 1 But little is gained 
~nd much confusion may arise from the really quite groundless 
Identification of representative institutions with contract, and if 
what is really meant is that democracy should be the goal of political 
evolution, it would be much better to say so directly without mis­
leading allusions to the social contract. 

More often, however, and perhaps more defensibly, it is argued 
that while the state is obviously not the product of any formal 
or express contract, yet political obligation is essentially con­
tractual; or, if it be objected that the word 'contract' has a legal 
connotation which is inadmissible, that the mutual relationship 
of citizens is sufficiently analogous to contract to justify the use of 
the word in some metaphorical or qualified sense. A member of 
a state is aware that in return for the security, protection, and 
opportunity for development afforded him by political organiza­
tion, he is bound to obey the laws, pay the taxes, and share the risks 
of ~efence, while the state recognizes that if it makes these claims 
o.n Its members it must in return provide the benefits that they can 
r~g.htly expect of it. The rights and duties of the state and its 
Citl~ens, in other words, are reciprocal, and the recognition of this 
reciprocity constitutes a relationship which by analogy can be 
called a social contract. This kind of theory may, as in Herbert 
Spencer, be associated with an extreme individualism which seeks 
to reduce the claims of the state to a minimum; but there is no 
logical reason why the claims of the state or of individuals should 
?e fixed at any particular level, and in principle the contract theory 
IS compatible with a far more reasonable attitude than Spencer's 
tq the duties of citizenshfp and the functions of the state. 

A good example of this kind of qualified contract theory may be 
found in Nettleship. 

The conception of an original contract upon which society is based 
[he writes] is, emphatically, unhistorical (in some writers, who have used 
it, it is avowedly fictitious), but it has been not the less influential. It 
is one of the most striking examples of the refl.exion of an idea into the 
(>ast to give it apparent solidity and concreteness .... It is based upon a 
very important fact, that every civilized community, perhaps any real 
community, requires, in order that it may exist at all, a mutual recogni­
tion of rights on the part of its members, which is a tacit contract. It 

1 Cf. above, p. 221. 
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becomes unhistorical if one goes on to say that at a certain period in the 
world's history people met together and said, Let us come to an under­
standing, and make society on the basis of contract. This has never 
taken place, but the potency of the idea lies not in the fictitious historical 
account it gives of the matter, but in the real present truth it expresses.' 1 

Farther on he repeats his belief in 'the truth that the existence 
of society does in the last resort depend on a mutual understanding; 
all the institutions of the state and of society are forms of mutual 
understanding, and, as they are emphatically creations of man, 
there is no reason why he should not dispense with them if he 
wished. If the theory of contract is understood in this sense, it is 
not profitable to dismiss it by saying it is unhistorical. That does 
not invalidate the fact, for it is a fact, that society is based upon 
contract.' It is equally true, he continues, 'that the existence of 
society implies that the individual members of it agree to sacrifice 
~ part of their individuality, or to sacrifice a part of their rights, 
tf we call what a man can do his rights' .2 

W~at a man can do, however, can only be called his rights in the 
pec.u~tar sense which Hobbes gave to that word, and it is entirely 
fict1t10us to suggest that men could dispense with the institutions 
of socie~ if they wished. Nettleship, in fact, rightly rejects the 
extreme Individualism which such a contention would involve,3 

and his fundamental position, though his statement of it is not 
altog~ther consistent, really approximates to that ofT. H. Green. 
For 1f,a~ agreement to dissolve society and return to a 'state of 
natu.re ~s r~led out as not a practical possibility, his remark that 
the Instltuttons of the state are 'forms of mutual understanding' 
amounts in the end to no more than the foundation of government 
on cot;tsent, in the sense in which Green argued that 'will, not 
force, Is the basis of the State'. 4 Apart from this, it will be observed 

1 R. L. Nettleship, Lectures on the Republic of Plato (2nd edn., 1901), pp. 
52, 53· 2 lb"d 

3 'T I ., p. 55· 
; 0. people cannot live and work together', he poiAts out, 'without 

s~rren ermg something which they would do if separate, for joint action is not 
t e ~arne as ~eparate action.' But it is absurd, he continues, to represent 'the 
res~ ts ~f th1s mutual understanding not only as conventional but as merely 
conve~tl~nal, ,contrasting them with something natural which has a deeper 
au.thonty · A. natural' man in this sense would only be 'himself minus every­
th~ng that he Is by convention and that means minus everything in him which the 
existence of society implies.' Such a "natural" man does not exist.' (Ibid., 
pp. 55, 56.) . 

4 T. H. Green, Principles of Political Obligation, §§ So-136. Green himself is 
really, though perhaps unconscious~y, admitting a contractual element into his 
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that Nettleship equates his 'mutual recognition of rights' with a 
'tacit contract', and this is a formula that we have often met with 
in tracing the history of the contract theory. Alternatively, we 
have sometimes read that there is an implied contract in member­
ship of the state, and that political obligation is implicitly though 
not explicitly contractual. Both of these formulae, however, are 
open to the objection that the recognition of reciprocal obligations, 
which, it is argued, is involved in the structure of society, is not 
in fact a contract; but if we say that there is a tacit or implied 
contract, we must mean, if we mean anything precise at all, that 
what is understood or implied is a genuine contract. 

This was Coleridge's contention when he pleaded eloquently for 
'the idea of an ever-originating contract', not as a fiction or a 
supposition 'as if', but as a means of expressing the real and abiding 
ethical foundation of society-the element of right or justice which 
distinguishes a political community from a band of robbers or a 
gang of slaves. This ethical element Coleridge associated with the 
principle of consent, the link being the idea of moral freedom. 
The citizen differs from the slave in that the community the 
citizen belongs to recognizes his personality-treats him as an end, 
and not merely as a means, in the Kantian terminology Coleridge 
inherited-and he, in return for and in exercise of the moral 
freedom thus granted and guaranteed him, willingly accepts the 
obligations his citizenship involves. The consent thus implied in 
the continued adhesion of citizens to the community further 
involves a constitutional form of government, and the reality of 
the constitution itself is seen by Coleridge in terms of 'an idea', 
really existing in the minds of men, and corresponding with the 
'idea' of the contract itself. · 

Many of these elements in themselves are valuable and im­
portant-an ethical foundation for political obligation, a mutual 
recognition on the part of government and citizens of reciprocal 
rights and duties, political liberty, and a voluntary element, or 
consent, in the structure of the state, which therefore must be a 
constitutional structure. What may be questioned, however, is 
whether it is wise to identify all these elements, connected though 
they are, under the label of a contract, in however qualified a 
sense. To do so undoubtedly involves serious risks of loose think­
ing, as may be seen from the variety of phrases-tacit contract, 

political thought in so far as he maintains that rights depend for their existence 
on recognition by society. 
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implied contract, quasi-contract, and so on-by which different 
writers have tried to express themselves. Aware that political 
obligation does not rest on a legal contract properly so called, they 
clung to the belief that nevertheless there \Vas some kind of con­
tractual element in the composition of the state, and so they 
attached to the word 'contract' some vaguely qualifying epithet. 
If we could dismiss from our minds the technical meaning of 
quasi-contract in Roman Law, and the elaborate and rather 
absurd erection that was built on Leon Bourgeois's use of it, 1 we 
might perhaps be inclined to feel that quasi-contract was the least 
objectionable of the possible alternative phrases, for it at any rate 
avoids confusing implication and analogy. Its attractiveness, how­
ever, is insidious by the very reason of its vagueness, and we ought 
really to define it more exactly. If we attempt to do this, I think 
we shall be forced to admit that what we really mean is not that 
po.litical obligation implies a contract properly so called, but that 
lt mv.olves a relationship which resembles or is analogous to con­
tract m some respects but not in others. 2 In other words, it has some 
features in common with contract, but others which are not con­
tractual at all. If the phrase 'social contract' i.s to be retained, 
therefo~e, it had probably best be interpreted as an abbreviation 
for the 1dea that political obligation involves a relationship analo­
gous to contract. 

This, I think, is the maximum that can be conceded to the 
c?ntract theory. Whether even this is tenable remains to be con­
Sidered, but before pursuing this inquiry any further let us pause 
a. ~oment to examine briefly the associated question of natural 
ng ts. The social contract theory has often been attacked on 
·account of its · · · h h' 'd d · h . associatiOn w1t t IS I ea, an contractanans ave 
sometimes held that not only the state but society itself is a con­
tractual union of unrelated individuals, each claiming the enjoy-
ment of cert · · h · · W . am ng ts which belong to him as a man. e are not 
tnslde~ing here. the historical idea that society was ever actually 
·. ormed. 10 such a way out of such elements, though we.may notice 
10 pas.smg that the· objection that society is not an artificial cori-· 
structiOn but a natural growth can only carry weight against the 
contract theory in its historical sense. History apart, however, it 

: c~. ~hove, pp, 225 ff. 
Similarly if we s th · . · · h I h. h 1 . ' ay at soc1ety 1s an orgaJusm, we arc usmg anot cr ana ogy 

w IC a so IS appropriate in some respects but not in others. To some extent 
these tw~ analogies supply each other's deficiencies, and it will be remembered 
that FoUIIlee proposed to combine them (above, p. 223). 
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may be held that if society, as it is, is subjected to a logical analysis 
into its component parts, those parts will be found to be right­
possessing individuals mutually related in a manner analogous to 
contract. One objection to natural rights as ordinarily understood 
is that if any man possesses rights, he must possess them against 
or in relation to somebody else; that it is therefore meaningless to 
attribute rights to isolated individuals, and that in fact rights 
necessarily involve society. But if you admit this, it is argued, why 
drag in a social contract to explain society and guarantee your 
rights, seeing that unless society already existed there could be no 
rights to guarantee? This argument, however, while it has point 
if directed against the theory that society originates in contract, 
does not refute the contractual origin of government or the state. 
At the same time it really introduces the historical factor once 
more, which we have agreed to disregard; in a logical analysis, on 
the other hand, there is no question of pre-social or pre-political 
natural rights or the creation of society or the state, for we 
never supposed that the individual units existed or had rights 
independently. 

Another common objection to the idea of natural rights is its 
vagueness or indefiniteness. Who is to decide what are and what 
are not .natural rights? Or are men simply to claim as their rights 
what they happen to desire? To qualify as a natural right a claim 
must indeed be a valid claim: it must be validated, that is, by 
some standard outside the claimant's own beliefs. Historically 
such a standard was supplied by natural law, with which natural 
rights were long associated, and their position may indeed be 
precarious without its support. In the last century, Hobbesian­
Austinian notions of law combined with historical and idealist 
theories of the state to discredit natural law and the whole nexus 
of ideas connected with it; but more recently there has been a 
perceptible reaction against this attitude, both to law and to the 
state. 1 

Recent political trends have lent fresh meaning to old battles 
for toleration, whether political or religious, and even the rights 
of man are becoming intellectually respectable again. We need not 
mind admitting that the historical and idealist schools of political 
thought in the nineteenth century were needed in their day, if only 
as a corrective to the exaggerated individualism and artificiality 

I cr. c. G. Haines, The Revival of Natrtral Law Concepts (Cambridge, Mass., 
1930), and A. P. d'Entrl!ves, Natural Law (London, 1951). 
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of the outlook they combated. We may admit, too, that their 
teaching could 'ennoble the individual and lift him above ~elf­
centred concern in his own immediate life', 1 that a onc-s1ded 
individualism is inadequate as an explanation of the varied mani­
festations of social life, and that the liberal or laissez-faire theory 
of the state, which reduces its functions to the mere protection of 
life and property, is not only insufficient but umvorkable. Yet the 
practical consequences of totalitarianism, which is what the oppo­
site alternative leads to when exaggerated, are dangerous and 
repulsive. It may involve a virtual deification of the nation, or the 
folk, or the race (perhaps quite mythical in reality), which so 
engulfs and enslaves the individual that he loses all independence 
of mind and action; while in the international sphere the state may 
be led to cast aside all considerations of law and morality and 
embark on a naked career of aggression and conquest. 'Indi­
vidualism is often used as a word of reproach,' as Sir Ernest Barker 
has remarked, 'but it is good to see simple shapes of "men as trees, 
walking", and to think in simple terms of human persons .... If 
we hold that individual personality is the one intrinsic value of 
human life, we shall have no very great reason to fling stones at 
a theory which rested on a similar basis.' 2 We can fully agree with 
the idealists that it is only in society that rights can have any 
m~aning or individual personality develop its potentialities, but 
Wl.th these qualifications we may well feel that there is more to be 
satd for the natural rights of individuals than their critics have 
allowed. 

Sir ~r~est Barker goes farther than this, and still stands up for 
the vahd1ty of the contract, suitably redefined, as an element in 
~ mode.rn P.olitical theory. Over twenty years ago he declared that 
there ts sttll a case to be made for the view that the State, as 
distinct from Society, is a legal associatio~ which fundamentally 
rests on the presuppositions of contract' .3 More recently he has 
expo.und~~ his theory at greater length, first in the Introduction 
to lHs edttton, entitled Social Contract, of some of the works of 
Locke, ~~me, and Rousseau,4 and later in his Principles of Social 
and Polzttca[ Theory.s The gist of his doctrine is to admit, first of 

: ~· Barker, Introduction to his translation o~ Gierke's Nat. Law, p. xvii. 
I.e. the theory of natural law· ibid and p. xhx. 

J I bid., p. xlix. ' · 

• -4 In 'World's C~assics' (Oxford, 1947). This introduction was subsequently 
mcluded, as Essay tv, in the second edition (Oxford, 1951) of Essays 011 Govern-
ment. s (Oxford, 1951), pp. 188-9z. 
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all, that both the historic forms of the contract-the social contract 
proper and the contract of government-must be abandoned, the 
social contract because it is false in principle, the contract of 
government because it is unnecessary. The social contract is false 
because 'Society is not constituted, and never was constituted, 
on any basis of contract. Society is an all-purposes association ... 
which transcends the notion of law, and has grown and exists of 
itself'. And there is no need nowadays for a contract of govern­
ment 'by which one part of the State, called ruler or rulers, has 
covenanted with another, called the subjects' .1 In the past, when 
governments, consisting of kings and their ministers, stood apart 
from and in obvious contrast to their subjects, it was natural and 
useful to think in terms of a contract which defined the relations 
between them. But in the modern constitutional state, where all 
are united under the terms of the constitution, which defines the 
rights and duties of government and citizens alike, such a govern­
mental contract is superfluous. 

Yet, Sir Ernest believes, we can still retain the contract in the 
shape of a 'political contract'. The state, as distinct from society, 
'is a legal association, constituted by the action of its members 
in making a constitution', and so the _constitution itself may be 
regarded, like a memorandum of association, as 'the articles of a 
contract which constitutes the State'. A constitution is, indeed, 
only created by an act of contract, 'at a point of time', after a revo­
lution, or where a federation is established, and historically, he 
admits, most states have not arisen 'in the climate of contract'. 
They have been 'formed and developed by a variety of factors: 
the bond of kinship uniting, or supposed to unite, a people or group 
of peoples ... , the bond of neighbourhood joining the residents of 
some definite area in a common system of economic and social 
relations . . . ', and so on. But even in a state like Great Britain, 
where the formation of the constitution has been not a single act 
but an historical process 'along a line of time', the same principle 
holds good, for if a written constitution is plainly contractual, an 
unwritten one is no less so. We must recognize, Sir Ernest insists, 
that nowadays the modern western state, whatever its origin or 
history, 'lives and has its being in a climate of contract, and of all 
the concomitants of contract: mutual concession, mutual tolera­
tion, mutual discussion, and general give and take'. 

The theory thus persuasively elaborated is not essentially a 
1 Social Cor~tract, pp. xv, xvi. 
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new one. It will be remembered, for instance, that Whewell also 
identified the contract with the constitution, and we have met with 
a number of other writers who, with varying degrees of clearness, 
worked along the same lines. Can we then preserve the contract 
theory in this latest sense of the 'political contract' ? One cannot 
help feeling that the motive for doing so is at bottom a sentimental 
one-a reluctance to part company with an historic idea which has 
for so long been associated with cherished political ideals. This is 
by no means an unworthy motive, and if \Ve retained the contract 
in our everyday political vocabulary it might be a salutary reminder 
of our debts to the past. For it is undeniable that in the course of 
its history, for all its faults and errors and inadequacies, and the 
wrong uses to which it has sometimes been put, the contract 
theory has stood for important values. It has stood, to quote Sir 
E~nest Barker again, for two values in particular: 'the value of 
Ltberty, or the idea that will, not force, is the basis of government, 
and. the value of Justice, or the idea that right, not might, is the 
basts of all political society and of every system of political order'. 1 

We may well sympathize with the conviction that a theory which 
h~ had such a history, and which, despite the attacks of his­
ton~ns, l.awyers, and philosophers, has performed such notable 
servtces, Is not to be abandoned if it can still fulfil a useful function. 
But th~ugh useful, it can hardly be maintained that the contract 
th~ory IS a necessary truth about the state. It is quite possible to 
~eJect the contract and still believe in liberty and justice, and 
md~ed to argue (as T. H. Green did)2 that 'will, not force, is the 
basts of the state'. At the same time I should concur without 
hesitati~n in a number of Sir Ernest Barker's points, and in parti­
cular With the importance of the distinction between society and 
the legal structure of the state. The failure or refusal to distinguish 
th r · . e ~0 Itt<:al from other aspects of society, and the consequent 
Identtfica~IOn of society and the state, is undoubtedly a dangerous 
~rr?r W~tch a sound political theory should avoid;J yet I doubt 
If, m spite of this distinction we are really entitled to rest political 
obligation on contract. ' 

The political and legal aspects of society-the government and 
laws of the state-though they do not include the whole of social 

1 Social Contract, p. vi. 
2 Principles of Political Obligatio11 , §§ 8o-r36. 
3 Cf. R. M. M?c~ver, The Modem State (Oxford, 1926), esp. pp. 4-7, 33-45, 

\V. Temple, Chm11a11ity and the State (1928), pp. 98-140, and B. Dosanquct, 
The Philosophical Theory of the State, pp. 140, 172. 
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life, profoundly affect its character, and may even be indispensable 
to its cohesion and very existence, and Sir Ernest Barker himself 
admits that 'there is a sense in which the State precedes Society. 
When the State is once there, with its scheme of law and order, it 
provides a general security in whose shelter social formations can 
easily grow .... From this point of view ... the State is anterior 
to Society, or at any rate prior to the great bulk of the voluntary 
social formations which constitute Society.' In fact, he concludes, 
neither state nor society is prior; in historic times they 'have been 
concomitants, either acting in turn on the other'. 1 

This being so, can one say that men constitute the state by a 
political contract, but do not constitute society? Men are born into 
the state just as much as they are born into society, and as far as 
consent, or a contractual element, is concerned, most men have 
far more opportunity of employing it in constituting or joining 
voluntary societies within the state than in the political or consti­
tutional sphere itself. Sir Ernest seems to think of the modern 
state as contractual in two ways, but they are really quite distinct. 
The state, he says, 'lives and has its being in a climate of contract, 
and of all the concomitants of contract'; then, secondly, its consti­
tution is an actual political contract. As regards the first of these, 
I should say that the 'climate' today, with its planning, bureau­
cratic controls, and varying degrees of socialism, is far less one of 
contract than in the mid-Victorian age, when Maine could plausibly 
assert that progressive societies advance 'from status to contract'.2 

At the same time, no human society whatever, however arbi­
trarily governed, could exist without some degree of mutual give 
and take (which is a mark of the contractual climate). This 
aspect of life in a community, therefore, does not necessarily 
connote a constitution, though no doubt a constitution encourages 
it. Apart from this, however, it is hard to see what connexion there 
is between this vague characteristic of social life and an actual 
political contract supposed to be embodied, as 'articles of associa­
tion', in the legal constitution. It may indeed be argued that 
planners and bureaucrats, existing under and deriving powers 
from a modern constitution, and serving to adjust the relationships 
between citizens (the mutual give and take) for the general good, 
are part of the contractual climate. But in that case, as far as indi­
vidual citizens are concerned, the give and take is not voluntary 

1 Pri11ciples of Social and Political Theory, p. 49· 
z H. S. l\1aine, A11cin1t Lmu, chap. v, ad fin. 
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b~t compulsory. This, of course, brings us to the edge of one of 
t e ~erennial and notorious problems of political theory-the 
prectse meaning or definition of 'consent' in government, with all 
~ accompanying difficulties, the general will, majority-rule, 

emocracy, and so on. We will not plunge into that now; but before 
~e agree that a constitution is a contract we should, I think, 

eware of _the mistake, to which scholarly persons arc sometimes 
~r~~e, of Imagining that all their fellow citizens are as reflective 
;. ~ntellectual as they are themselves. In what real sense are Tom, 
co1\' and ~arry (or their wives) parties to the constitutional w: ~ct~vhtch defines the legal fabric of the state? They have rights 
obl~c .t e government protects and maintains, and duties and 
thetgatto~s towards the legal and political organization on which 
is n::cur;(' of their lives depends, yet after all this relationship 

Th rea Y a contractual or voluntary one on their part. . 
stanc er~ hav~ been, . of course, and are conditions and circum­
priat:s ~n whtch the terminology of contract is apposite and appro­
betwe. u~h Was feudal society, for instance, and such again (as 
commen .t e federating units) is a federal state. And in every 
membUntty there is a reciprocity of rights and duties between its 

ers wh· h. 
tionshi ~s 1~ m some respects sufficiently resembles the r~la-
the ter~· tabhshed by contract as to afford some ground for usmg 
the polit~n~logy of contract as a metaphor or analogy in describing 
that this tea l~~ructure of society. But I think we must decline to say 
a definit po, ltl~al or legal structure, or constitution, even when it is 
contract eh Wntten' constitution, either is or implies any actual 
or politi ~~ever qualified. Whether in its social, or governmental, 
seems t~a or~, the contract theory can only be defended, it 
though of:Ue, tn a metaphorical sense, and even in this sense, 

The ul/n useful, it is not essential. 
its histor/~ate raison d'etre for the contract theory, all through 
of liberty ~n:~ been to reconcile the apparently conflicting cl~ims 
and justifi d _aw. The demands of government could be explamed 
of the gov: ' lt Was thought, if they were based on the consent 
themselves rned: peopl~ would freely obey a government they had 
practical We~reate~ and undertaken to obey. This was a useful 
monarchs b pon tn the struggle against the tyranny of absolute 
parliamedta ut when kings have been replaced by constitutional or 
applied withry governments, the contractual formula cannot be 
a member Fut n?torious intellectual difficulties. When I vote for 

0 Parhament in a general election (or for a city coun-
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cillor in a municipal election), to say that I am undertaking to 
obey the laws he and his colleagues are going to enact does not really 
describe my action. In so far as I peacefully cast my vote in accor­
dance with the constitution, and do not conspire to overthrow it, 
I may perhaps, in a loose and negative sense, be said to accept or 
consent to the constitution, but the real purpose of constitutional 
machinery nowadays is not to register consent. 

The great drawback to kings who claimed to rule by divine right 
was that, though they often admitted that they had duties to 
perform, they acknowledged no responsibility except to God, and 
there \Vas no earthly means of calling them to account except 
rebellion. Constitutional government, on the other hand-repre­
sentation, popular elections, and so on-provides a mechanism for 
ensuring that ministers, and persons put in authority under them, 
are responsible to the electorate for their actions. If we want a 
formula to expre~s this responsibility, the metaphor of trusteeship, 
which Locke and others employed, seems to me preferable to that 
of contract, for it is free from many of the misleading associations 
of the contract theory. 

There have always been some political theorists, from the 
sophists of ancient Greece to the communists and others of the 
present day, who have sought to explain political obligation purely 
in terms of a struggle for power. If we reject that, and belie,·e that 
justice is not simply 'the interest of the stronger', 1 we are insisting 
on the primacy of a moral principle. Vt/e are implying that political 
obligation rests on the same basis as moral obligation, or rather 
that, in the last analysis, political obligation is a special kind of 
moral obligation. Correspondingly, the powers and functions of 
government rest on the same foundation, and must be exercised 
subject to the same conditions. Here is the ethical principle 
Coleridge and others strove to safeguard, but it is not impaired 
if we recognize that the duty of obedience to the laws can be 
explained, without any recourse to a social or political contract, 
in terms of the responsibilities and duties to our fellow men which 
are the necessary correlatives of their rights.2 

1 Cf. the theory of Thrasymachus, above, p. 10. 

" While contract, on this view, is not necessary as the general ground of poli­
tical obligation, there may of course be particular political obligations, just as 
there may be particular moral obliga~ions, which are definitely contractual. 
Such, for example, would be the special duties which a volunteer soldier under­
takes to perform when he enlists. 
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FU N D A MENTAL LAW IN 

ENG_LIS H CONSTITUT IO NAL HIS 

Dicey ca lied the l egal sovereignty of Parliament ' the dominant characteristic 
of our p olitica l institutio n s '. But in the seventeenth and eighteenth cen­
turies ' the fundamen tal laws', or 'fundamental rights', were constantly 
invoked a s c h e cks on any claims, whether of the legislarure or of the king, 
to exercise arbitrar y power: Some American historians have seen in these 
appe~s t o fundame n tal law an anticipa~on of the American constitution, but 
English w riters h a v e generally emphastZed the lack of any precise meaning in 
the phrase. . 

In this b o ok , w hic h sh ould mterest and instruct historians and consti­
tutiona l lawyers alike, the author analyses the various appearances of 
fundamental law in our his tory. This, he suggests, is essential to a proper 
unders tanding b oth of the past and of its largely unforeseen and unintended 
outcome . 

'Mr. Goug h h::ts much. o f grea t interest and value to say, and says it with sustained lucidity 
and a wealth of ap t lear~. F:Jis bo~k ndds materially to understanding of the consri­
rution::tl ideas of the p e.nods WIth w h1ch he deals . . . . One might almost 'go so fur ns to 
d escribe the book as " fundamental" for modern constitutional historiaos, ifindecd a reading 
of the book d oes not cnu se us to fo rswear lhc usc of the word for cver.'-Profcssor s. n. 
cRRiMBs in the English H iston'cal R IJ'tiiew. 

JOHN LOCKE'S POLITICAL PHILOSOPHY 

Eight Studies 

Although his political writings were primarily intended to justify the 
Revolution of 1688, Locke's work has a perennial interest as a classical 
statement of the principles of English constitutional government. It is 
fitting that our age, in which these principles are challenged from both 
right and left wings, shoul?- consider t~em afresh. Mr. Gough has made 
use of tbe Lovelace Collectlon of Locke s papers recently acquired by the 
Bodleian Library, and though this book is not a continuous account of the 
whole of Locke's political philosophy, he deals with most of its salient 
features, such as the law of na~, the rights of individuals and government 
by consent, the defence of pnvate property, the idea of trusteeship, and the 
case for toleration. · 

'This book is imperative reading for everyone who is interested in the history of English 
thought. Mr. Gough.wrires with skill ~d authorio/, and his judgement on Locke is as 
soundly commonsensical as the great philosopher hunself.'-Spectator. 
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