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TI-IE TEXT 

The text of the First Edition of the Fr,1_(!111c11t 011 Go1 1cm111c11t has been 
followed here. 

The fotrl1d11cti1111 t11 the Pri11cil'lcs if :\forals mid Lcgisl,aio,1 was printed 
but nnt published in 178(). It w:is tirst published in 1789 in the form in 
which it had previously been printed, but with a Preface, some 
cmctHhtinns, and some fontnntcs :idded, :ind further new p:iss:iges added 
at the encl Bentham brought out a new and corrected edition in 
1823, adding some further };_)otnntes, with dates, and incorporatino . ~ 

in the text the passages prn·inusly :1dded at the end. This 1823 edition 
has been follo,Ycll here. 

Al3 ilR.EVIA TIO NS 

I have used the following abbreviations m the footnotes to the 
Introduction:-

F-A Fra_(!IIICllf 011 G<wcm111c11t. 
P-A11 I,,rrod11ctio11 to the Pri11ciplcs cf 1\,fora/s a11d L£'.(tislatio11. 
B-Tlzc TVt1rks cf Jeremy Bc11tlim11, P11l,lishcd 1111dcr the s11pcrvisio11 <~! 

liis Excc11tiJr, jo/111 Boll'ri11g (11 Vols., 1843). 

W.H. 

V 
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INTRODUCTION 

JEREMY BENTHAM was born on February 15th, 17-48, into a well-to-do 
middle-class and Tory family of some standing in the City of London. 
Jeremiah Bentham, his father, was the son of a lawyer of Jacobite 
sympathies, the grandson of a prosperous pawnbroker, and a lawyer 
himself; he had interests in real property and was Clerk of the 
Scriveners' Company. Jeremiah lkntlum went against his p:1rents' 
wishes in marrying the daughter of an Andover traclesnun; but he 
,vas otherwise orthodox: Jeremy was to practise law and enhance 
further the family's property and standing, and his education was 
planned accordingly. While he was still at home he was placed under 
masters in dancing, drawing, French and music; he went to West­
minster School in 1755 and to Queen's College, Oxford, in 17<>0, was 
entered at Lincoln's Inn in 1763, and called to the Bar in 1769. 
Delicate, nervous, and precocious, however, he had shown from 
early years both intellectual and temperamental waywardness: he 
retained an interest in language and music, but before he was twelve 
he had (according to his own account) found an ideal of character in 
Fcnclon'.5 Tcll111aq11c1, and, after readi~1g about, some protracted legal 
proceedmgs he had vowed war agamst th~ Daemon of Chicane.' 
At twelve, when he was admitted to Queens, he had scruples about 
signing the Thirty-Nine Articles; while at Queen's he developed an 
interest in natural science. When he was in chambers he conducted 
scientific experiments, and, instead of preparing for legal practice 
spent his time considering the defects of the exist~ng leg~l system and of 
current legal thought. At twenty he had decided lm vocation: I 
would provide a fom1dation for scientific jurisprudence and legislatio le 

The whole of Bentham'~ unusually long working life was govern 1~ 

by this decision. The outlmes of a massive programme were alrcad 
in his mind before the publication of the Frag111c11t 011 Go11er11111e,zt i~ 

1 Les A11c11t11rcs de Tt!lt!111aq11c was published in 1699, a year after Fenelon had b 
appointed to instruct the son of the Dauphin. Telemachus is a very virtuous char een 
The book also sets out views on the obligations of monarchs, and by implication cri/c~er. 
several features of the government of F;ance under Louis XIV. __ Dentham later pro£cizes 
to have been interested, at the age of seven, in some of these polmcal arguments, aith e~sed 
he did not realise that the work was a politica.l satire. (Sec B., vol. 10, p. 11.) ough 

vii 
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1776; and he had also by then begun \';()rk prcli111i1ury to the 
preparation of a penal code: indeed, as c1rh· ;1s 17-;-; he \\":Vi aware 
of the need for disciples co ,shum the dct.1ilnl \\·, 1 rk111:~ , 1 t1t ( it ~( 1111C of 
his constantly cxpandi11g ideas c11tdd he c11tru,u·,!. I "r ;1 sclwlll of 
this sort he had long to ,,·:iit; hue fr(lm 171,_::, :1 ,111.ill J'ri\·,1te income 
enabled him to con~·cntratc on his cli"'L'n u,k. In tlii, lie \\·.1s f~1r­
tunate, for hc was not aiclcd by patro11:1ge :1lcl1, iu,~li lie w.1s t.tkl'n up by 
Lord Shclburnc after the public.1ci, 111 11( the l·r,1~111,·11r: :111ll public 
knowledge of his theories w:is very ~lo\•: in !,'.r• 1\\ i11g: it w.1s retarded 
by the very frrcility of his ideas, Iii, :1pp.1rrntly in,upcr.t!,k dt·,ire to 
follow out in full c\·ery come911t·11ct· nf n·cry idc1, his wry C()mider­
able rcluctancc to publish work ch:ic ht' c,111,idcrt'll t,1 he incomplete, 
and his lack of interest in puhlic.1ti"11 if Iii, 111i11d l1.1tl ttrrnnl c,1 s,1mc 
new topic. 1 Yet hc did not \\ IHilly occupy liim,cl( with writing. 
In 1785, still obscure, hc went to Rus,i:1 tll sec Iii, hrnclwr~ and :111 

experiment on which he was c111plllynl-tl1e crc.1ti1111 pf a modcn1 
agricultural and industri:il colony in the Ukr.1i11L'. 111 Russia he wrote 
a~ book on political cconomy,3 and he returned en F11gh11d in 1788 
with his project for a model prison or 'Pannpticon.'·1 Attempts to 
secure government backing fiir this pn ~cct occupied him inter­
mittently until 1811; and mcan\\'hik his main \\'ork a11ll its derivative 
studies continued. In 1788 the fin111dations of a Furnpc:rn reputation 
were laid: through Samuel R.omilly he met a S\\'iss exile, one I'~ticnnl' 

1 As a rcrnlt, the writing, of llcnrharn co11,1it11te ""nctln11,; "f .1 pr"hl,·111. ))11ri11g hi, 
lifetime, between thirty and f,irty worb were p11bli,h,·d either I,\· lk111l1.1m hi111,cli or by 
collaborators from his m.11111,cripts. Ah, 1t1t twenty 111, 1rc· wne pu hl i,hnl pnsthlllllllll<lv. 
University College, l.nndon, ha, n11111,-rn11, hoxn of n1.11111""''l't 111.1teri.d left by him, 
most of it still unpubh,hed. There is m"rt' 1111p11hli,hnl 111.1tn1.d III till' llriti,h M11se11m. 
Some of the worb rhat were: p11bli,hc:d during llentharn\ lrfrrimc wnc: \\Titten anythmg 
up to thirty years bc:forc: p11hlicati_"'1. Sorne works an·. in whok or p,in. rc-hasht·s nf 
others: some arc only frag111c:11ts. fhcsc: wrrtmgs co,·n lq.:.d ,n,·nn·, pnlrtrl".11 cco1111111y, 
education, the church, language, the poor l.1w, (.,c.i( i-:u\·nn111,·11t, bankim~. the pnstal 
service, the census, international ort.'aniz.11i"n, .md a cu11,idcrahlc 1111 ml;cr nf nthcr 
subjects. (Sec, bibliographical appendix in I I.1!1:vy, Tl,c < ;,,•11:11, ,,( /'/,i/,,.<,,f'hir,1/ R,1dir,'.lis111.) 
For Bentham sown remark, un his programme and !11, d1tl1nilucs 111 cuping wllh 11, sec 
p Preface, paras. 2-4 and 18-31. 

·; Samuel Bentham (1757-1831 ), educated at Wcstmin,tn Schnol and apprc·nticcd at 
Woolwich Dockyard. He was employed in Russia by Prince Potemkin, and his plm of 
'central observation' of hi, workshops was ;111 e.1rl y form of the Panopticon idea. He 
later carried out na_val dockyard improvements for the British Admiralty and bccam_c 

c of the com1111ss1oncrs of the Navy. He was known as Sir Samuel lkntha111, but this 
~'.~s apparently on the ba~is of his being a knight of the Russian order of St. (;eorgc. 

3 The Uefe11ce of Usury, published 1787. 
, Pauvpti.:011, or 1he ltispec1io11 /J,,11se (1791) a11d JJ.111,•ptic,111 1•,·rs11.< ,'\'c11• S,lllt/1 I-Vales 

(1812). 
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Du111n11t. \\"ho undertook the re\·ision and French translation of parts 
nf his 111:111mnil'ts; public:uinn in France began in the same year in 
J\,,1ir:ibeau's C,,11rria ,le JJr, 1 11c11cc. Three ve:irs later lkntham's fin:mcial 
pmitinn imprnn·d as :1 result nf his fatl1L'.r•s death; and snon afterwards 
it beµ:m to appt':lr th:it :it least p.1rt of his work might be accorded 
recognition in F11µbnd, for in 17<).~ Parli:iment accepted the P:mopticon 
scheme. But there \HTe then difliculties: five years elapsed before a 
site \\'as found and there \\"ere further delays in prc.n-iding funds. 

By IS! l2 c1\·cr quarter of a century Ind p::isscd since the public:ition 
of the Fr<1,1111rnt 011 C,11·cm111rnt, and in the intcn·al Bentham had 
published ~:·vcr:11 other \\'11rks in FnµLrnd. including some that arc 
famous to-clay, such as the n,:(t-11cc ,fl :s11ry (1787), the b1tr,1d11ctio11 to 
the Pri11ci11/cs 1f 1\forals 1111d L:'(isl,1ti,,11 ( 1789), the I:ss,1y 011 Political 
·r,1ctics ( I 7') I), :.md 1 :'111,111ci /J,1fc' ) ·011r C,1/,,11 ics ( 1793). He had also 
\\'rittcn but not yet published several more \\'orks clue ::ire equally 
famnus to-day, including .-1 "/',1/i/,· ,f the Sprill_l!,S cf Acti,111, Pri11ci11lcs ,,J 
!lltcm,1ti,111al L.111', A11arcl1ic,il hillt1ci,·s, and the A/,11111,i/ of Political 
Ec,1110111y. In addition several m:inuscripts \\'ere in the hands ofDumont 
Bv l 8()2, then, Bentham had covered a great deal of ground, but he 
\\'~s still \'erv little kno\\'n in Em!;Lmd.' l3ut in that~ vcar Dumont 
published in ·France, from Benth:i.;n•s lWrt1d11ctio11 t,, t/1~ Pri11ciplcs cf 
1\/or,ils ,111d Lc:l!_isl,lfi,111 and his m:inuscripts, the Trait/s de Lc:1?,islatio11 
Ci,,i/c ct P/11,dc, 1 and this work was quickly to become known and 
admired in France, Russia, Spain and Latin Amcric:i.. Meanwhile 
Bentham was occupied in England \\'ith further trouble over the 
Panopticon. He lud regarded himself hitherto as a humanitarian 
reformer, certainlv not as a radic:i.l; he had attended the Wilkes trial 
as a Tory sympa~hiser, and he later wrote that he 'never suspected 
that the people in power were against reform'; he 'supposed they only 
wanted to know what was good in order to embrace it.' 2 But the 
Panopticon affair provided a lesson that coincided with new influences 
and the appearance at last of the long-awaited opportunity for the 
founding of a school: in 1808 Bentham became acquainted with James 
Mill. In the years immediately following, a school developed and 
Bentham then became known as a radical, although the transition was 

1 A tramlation by John Neal was published in Bnston in 1830, and some of the materi:1! 
u~ed w:1.s avail.ibh: in Bowrin~ i11 18•n, but the first tramhtion widely used was that of 
llich:ird Hildreth (186-l). This tra11slatio11 is used in C. K. Ogden's edition (The T/m1ry t>f 
Lci:i.,/,lli,>11) (1931). 

'2 13., vol. 10, p. 66; cf. various co111111c11t~ in 13cntham's own introduction to the second 
edition of the Fr.ig111c11t 011 GtJ11cm111e11t (1828), B .. Vol. 1, pp. 2-l0-259. 
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made without any fundamental changes in his central ideas and aims. 
He wrote his Catechism of Parlia111c11tary Reform in 1809 and his Radicalism 
Not Dangerous in 1819; but he was also continuing to folluw his nther 
interests. In 1810 he considered making a journey to V enezucla to 
codify legi.s\ation. ln 1814 he began his Dco11tt>logy. 1 In 181 (1 he 
~u.bllineo. his ~hrestomathia2 :ind in 1818 his Cl111rcl1 tf l.;'11_!!/mulism.3 

When a cormmttee finally deaded against the Panopticon he demanded 
and obtained compensation to the extent of £23,000. In 1820~21 he 
:as consulte~ by ~e Portuguese Constitutional Party. l3y then he was 
lso an established mfluence at home: the French versions of his work 

and ms own later writings were becoming known. In 1823 he was a 
memher of the Greek Committee, and began work on the Cc111stit11-

tiond! Code, which was to be the chief occupation of the greater part 
of his remaining years. But chis work did not exch_1Jc nthcr al:tivitie~: 
he supplied the funds to start the w_cst111i11s~cr Rcr•1,·11•, and o~ered _ Im 

11 mprchensivc code of law for all nations and all governments 
a r~:ssing liberal opinions' :4 he was one of the founders of University 
l.o\lege, London; in 1828 he was writing to Mehcmet Ali on the 
feasibility of a Suez Canal, and was in correspondence with Daniel 
O'Connell about Ireland. He died on June 6th, 1832. 

Bentham had already begun to influence practical affairs before 
the end of his life. Dut the main achievements were to come: for half 
~ century after his death Bentham ism continued as the most potent force 
m English reform. Utilitarian theory was further developed by the 
Mills, by Austin, and by Bain and Sidgwick.6 For a time the strict 
tenets of Philosophical Radicalism had their avowed representatives in 

1 Deontology: or, the science (!/.morality: i11 w/1ich t/1c /1ar111?"Y a11d wi11cidc:11cr ,~ d11ty m:d 
self-interest, virflle and felicity, pr111Je11cc a11cl /1e11cvolc11ce, arc cxp/<1111cd a11cl exemplified (I ubhshcd 

18; 4Ehrestomathia: a collectio11 of papers, expln11atory of t/1e design to /,c set 011 foc>f, 1111dcr tlie 
name of the Chrestomatic Day Sc/1001, orC/1resto111atic Sclwol,for the extc11sicm of the IICII' system 
of instruction to tire higher bra11cl1es of leami11g, for the use of the 111iddli11.i: a11d h(i:her rt111ks of 

lif~- Churc/1 of E11gla11dism and its catecliism exa111i11ed: preceded by strictures 011 the exc/11sio11ary 
system as pursued in tl1e Natio11a/ Society's scliools: 1vith parallel ,,icu,s ,if the E11.i:lish and Scottis/1 
estab/is/1ed and non-established C/111rd1es; and co11c/11di11g wit/, remedies prop,,scd for abuses 
Indicated: and an exami11atio11 ef the Parlia111e11tary system efC/111rc/1 Reform lately p11rs11ed mid 
still p11rs11i11g: i11dudi11g the proposed 11e111 Cl111rd1es. 

4 See title of the first volume of the Co11stit11tio11al Code published in 1830. The full work 
was published posthumously. 

6 And of course the work of economists like Ricardo, Jcvons, and even Marshall, 
was affe~tcd both by Bentham's ow~ thought an? by Dcnthamism. On this, and ~n 
Bentham's originality as an ccononust, sec W. Stark: Jeremy Bc11tlrn111 as au Eco1101111st 
(The Economic Journal, April 1941 and December 1946). 
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Parliament in Grote, Roebuck and Molesworth. But these indications 
in no way reveal the extent of Benthamism's political power. It would 
be wrong to suppose that Bentham or the Mills were widely read by 
the new business men, or that many of those who were enfranchised 
in 1832 would have called themselves Benthamites. No more would 
Peel or Russell or Macaulav h:ive called themselves Iknthamites; but 
politicians such as these n01{e-the-lcss actively helped to pass a flood of 
Benthamist legislation. The reasons for this state of affairs I will discuss 
later. The bri~frst explanation is that the systematic social views of the 
Benthamites and the unexpressed and perhaps unreflective attitudes of 
some of the leading politicians and of their followers reinforced one 
another; and the Benthamites had the advantage that they energetically 
provided, very often from the works of the master himself, proposals 
for reform that were acceptable in principle, and that were practicable 
because they were prepared in full detail and were ready for almost 
immediate application. As a consequence, it would be difficult to 
overstate the importance of the achievements of Benthamism in 
England. They include two fundamental alterations in the methods 
of government-the establishment of legislation as the primary means 
of reform, and of central control and inspection as means for the 
direction of administration. Benthamism further gave shape to the 
equally fundamental reforms of the Poor Law and of Local Govern­
ment; to the inception of a Public Health service; to far-reaching 
reforms of legal procedure and of the provisions for access to the 
Courts; to extensive humanitarian reforms of penal laws, and to 
laws for the protection of children and animals. Benthamism also 
vastly extended freedom of contract through such measures as the 
abolition of the Navigation Acts and of the laws against usury, and 
through divorce reform; and it had much to do with the Combination 
Acts of 1824-5, the acceptance of the principle of limited liability, and 
the removal of religious disabilities. 

The magnitude of these consequences of Benthamism on legislation 
and administration in the nineteenth century has not been under­
estimated by commentators; nor, again, has there been any lack of 
acknowledgement of the extent to which, for a large part of the 
nineteenth century, English jurisprudence was dominated by ideas 
derived from Bentham and expressed by John Austin. And while 
the authority of Austin's analytical jurisprudence came to be shaken 
by the 'Historical School' and progressively declined when the writings 
of continental jurists were more widely read, the influence of Austinian 
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-and therefore of Benthamic-ide .... h . d be 111:mifrsc. 
k d = as contmuc to , 

When we see to- ay to understand clie B .. I C ·tttti·011 we still 
f l • . nt1s 1 onstt , · 

make use o t 1e mterpretations of A V 0 . d I sc to a con-• • . icey, an t 1e , 
s1derable extent rest upon a coinbinat"ioi f ti incthods of the • • d -L Hi • 1 h l O le I 
Austuuan an me stonca sc ools; while for practical purpns:·s t 1c 

general background of thought of most En 1· I 1 . ·crs has contmucd b A • • g IS l a\\) to e ustuuan. 

But in clic ~ou:se of the nineteencl1 century, while the importance of 
clic Ben~anust ~uence. on practical reform and 011 legal thouµhc 
v.:as readily admitted, Vanous legends became current about the 111:111 

himself and about _t~e value of his writings. Many of these l_egcnd~ 
were rather patroruzmg, ;nd not all of them were consistent w1th 01~c 

anoclier: Bentham was a mere practical reformer'. he was an ccccncn_c 
philosopher_ ~f the cl~set without knowledge of 'practical affairs; hi~ 
barren qualines of mmd were reflected in a tur<rid and humourless 
style; he need be heeded only as an example of m~ddhl philosophi~al 
thinking, or as the crude forerunner of James and John Swart Mill, 
or as one of the founders of the modem science of economics. 

These conflicting views arose in part because of the quantity and 
variety of _Bentham's works-which very few people bothc~cd co 
read-and m part because of the constant repetition of the kmd of 
picture of him that was drawn by John Stuart Mill. I They may be 
resolved by reading B~nt?am at first hand and by looking at mc~re 
objective accounts of his life and charactcr.2 Any difficulties that a~ise 
in understanding Bentham arc of a different order from those which 
arise in un~erstandin~ Plato? ~ousscau, or Hegel: there arc fcw_grcat 
puzzles of mterpretatlon, his ideas arc not intrinsically complICatcd 
and his ambiguities of expression arc not impenetrable. The cw~ works 
that are published here at least make it clear that he had a double mtere5c 
that was far from peculiar: he was concerned with practical reform 
and with clarifying thought about social phenomena-so was T. H. 
Green, and so, indeed, was Karl Marx. Nor was he any unworldly or 
unpractical eccentric. Unlike John Stuart Mill, Bentham had a strong 
sense of clie ridiculous; and he had interests as wide as the norm_al 
educated man of his time: he observed nature, he was intereste~ m 
architecture, chess, music and the theatre. He remained tm1~1arri~d, 
but not because he led a completely cloistered life: there is still m exist-

1 See his essay on Bentham in Dissertatfons and Diswssions, Vol. 1. Cf. the view in 
Hazlitt's essay in the Spirit of t/1e Age. 

1 See especially C. W. Everett: T/1e Ed11catio11 of Jeremy Be11tlia111 (1931). 
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cncc a letter in which, as a young man, he advises his younger brother 
very knowledgeably on the cnnducc of love atfo.irs. 1 He remained, 
inlk-cJ, until the enJ of his lif<.· a sociable, affable and kindly man. 
The Russian journey was an enterprising and arduous grand tour.2 

1-k was in manv wavs a simpk-mincled man but he was far from being 
consistently unpractical: the story of his inve1:tivcncss and of the practica­
bility of his inventions is part of the general history of the nineteenth 
century and it make:' v_ery impressive reading in Dicey;3 even the 
Panopticon worked, tor mst.mcc in Joliet Penitentiary, Illinois, in 1920, 
and in the 1932 Cuban Penicentiary.-1 Bentham's style could certainly 
bl'. cumbersomc,5 and it became increasinn·ly so as he got older; but 

::> ' 
there was a special rl·ason f;_.lr this in that he was very conscious of the 
ambiguities in ordinary bnguage,0 even co the extent of inventing 
words for the sake of ensuring darity; anll if we have never accepted 
'epistemo-threptic,' we have gracefully adopted 'international,' 'codi­
fication,~ and several other of his inventions. In any case, his style is 
not unitormly cumbersome: in both of the present works there is 
much very lucid \vriting, and there arc some very telling epigrams. 
Again, if we approach Bentham as a would-be nineteenth-century 
philosopher, then we arc likdy to find plenty of confusion in him; 
but it is not in this character that we should approach him. As for his 
relationship co James and John Scuart Mill, he was the successor of a 
host of earlier thinkers as well as the forerunner of these t\VO. On the 
whole, where lkntham's thought is crude (as in some of his psycho­
logical conceptions) the crudity consists in the employment of the same 
conceptions as were employed by the majority of English thinkers 
in his time; and it would be a remarkable thing if since that time 
no advances had been made in any of the numerous fields which 
Bentham touched. llut his thought is in any case, on many subjects, 
quite the reverse of crude: there arc, for instance, many sections in the 
l,ztrod11ctiv11 to the Pri11ciples of Aforals 1111d Lcgislatio11 in which even the 
most exacting of modern readers is unlikely to call for further refine-

1 Sec Everett, ''I'· <it., pp. 69-70. 
2 The outward journey was .,;,1 Nice (reached by coach, canal and the Rhone) to 

Smyrna (by way of Genoa and Leghorn) thence to Const.mtinoplc and through Uulgaria 
and Poland. The return journey took him to Warsaw, lkrlin and the Hague. 

s Lcct11r1"s 011 tire rclt1tiii11 b!'lwl'l"II Lt1w ,111.J P11/1/ir Opi11iii11 i11 E11g/,111.J i11 the 11i11etcc111l1 
ce11111ry (1905). Sec also C. K. Ogdcn,jm·!"Y Bem/i,1:11, 1832-2032 (193::!): . 

& There is a photograph of the latter m Ogden s book referred to m the previous 
footnote. 

1 He was fully aware of this himsdf. Sec P., Preface, paras. 3 and 16. 
a Sec P., Preface, para. 39, and P., chap. 6, para. 6, note 1 (p. 166), and chap. 10, para. 13. 
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ments of analysis. He wrote about political economy, but much less 
than he wrote about law and government, and there arc several works 
which are neither about political economy nor about law and govern­
ment. Bentham is not one to be summed up quickly; outside the field 
of legal theory, his thought touched the general problems of political 
theory at a few points only, and we arc concerned here ,vith only 
certain of these contacts in two early works. If we come to know 
these two works thoroughly we shall do well, but we shall still haw a. 
lot to learn about Bentham. 

II 

We should approach the two works before us with open minds, 
forgetting alike the legends and the later developments of utilitaria.nism. 
These early works of Bentham state certain of his views in forms which 
are more or less those in which he was to continue to hold them for the 
rest of his life. But they are by no means definitive sta.tements of a 
'position': still less are they definitive statements of any body of utili­
tarian doctrine held in common by Bentham and later utilitarians. 
Utilitarianism is frequently thought of as a nineteenth-century doctrine; 
but these works were written in the earlier part of the last quarter 
of the eighteenth century, and they represent a stage in the develop­
ment of diverse strands of eighteenth-century utilitarianism. Utili­
tarianism is frequently thought of as having been associated with 
middle-class franchise and administrative reform, and it came to be so 
associated; but at the time when he was writing these works Bentham 
was not concerned with parliamentarv reform and not very greatly 
with administrative reform. Nor had he developed very far the notions 
on education which were later to be discussed in the Chrestomatliia, 
although there are some views on education in the Prillciples. We are 
here at the foundations of Bentham's thought as a law reformer, 
not as a parliamentary, administrative, or educational reformer, 
although some of the fundamental positions involved in all of these 
later interests are here given first expression. At least in the first 
instance, then, we should not look backwards ar the Fragmellt and the 
Principles in light of knowledge of later developments. 

We should seek to understand these works in their settings; but 
relating theories to _their settings is no simple matter of 'placing' them 
in a pe~od or a polity! and_ the setting of a philosophical theory is not 
necessarily to be explamed m the same terms that are appropriate to the 
explanation of the expression of an 'ideology.' Plato's Republic was 
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written in the light of experience of the Greek polis and not of the 
modern natinn-state, but it was not snlcly because of his experience 
of the p,,/is due Plato thought systematically and conceived himself 
to be concerned with principles that transcended particular temporal 
organizations. The setting of Hegel's political theory is at least both the 
Prussian state of his day and the previous development of idealist 
philosophy. If we arc to understand a theory in its setting we can never 
be contrnt simply to look for an explanation in terms of one factor, 
although in some cases one factor may be more important than 
another: :i study of earlier developments in form:il philosophy helps 
us perhaps better than anything else to understand llern:ird llosanquet's 
Plzilosophical Theory of the State, while a study of the general politics of 
the period and of the debris of philosophical systems is more important 
if we wish to understand the views of Tom Paine. Theories, in other 
words, relate in diffrre~u ways to their settings: they relate, indeed, 
in different ways to difkrent aspects of their settings; :ind such aspects 
include not simply some general social background or historical 
period, but complex social traditions chat arc often in conflict, theories 
and explanations that arc almost certainly in conflict, and a writer's 
more immediate and personal circumstances-his temperament, 
education, moral outlook and tastes. All of these factors influence 
the way in which current social institutions affect a man's thought: 
they play parts in determining the traditions and views to which a man 
has access and what he comes to make of the logic of other theories. 
Some men simply apply in their political thinking general techniques 
that they have previously developed in considering the problems of 
knowledge or of moral obligation; otl1er men start in the political 
field and look elsewhere for convenient or plausible techniques to 
take over. Most men mix such methods and add a quota of acceptance 
of current dogma or prejudice. All men build on the basis of their own 
moral judgments. 

When we have looked into all these questions we may begin to 
speak with some confidence of the setting of a man's theory; but even 
then we must beware of over-confidence. It is equally possible for a 
theory to remain a period-piece in spite of its author's desire to write 
not for an age but for all time; or for it to contain some universally 
valid truth in spite of its author's obsessions with problems typical 
of his own day. 

We shall take the first step towards w1derstanding the two present 
works in their setting if we realise that Demham did not begin by 
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Principle ofUtility.1 But in Montesquieu there was too much 'psrndo­
metaphysical sophistry,'2 and the consequences of the notion of the 
'greatest good of the greatest number,' which Bentham had alsn haikd 
with delight in Priestley,3 were most fruitfully to be considered with 
Helvetius in terms of legislatioll'1 and with Beccaria in terms of a 
science of punishment. 5 

There was, however, a more distinct pattern in the incidence of 
these influences than Bentham's own scattered references reveal. 
Accepting directly from Locke much of his conception of method, 
Bentham was at the same time accepting other lines of influence 
connecting with Locke, some from England and some from France. 
On the English side fell certain developments of Locke's ideas in the 
hands of Hume, Hartley and Priestley; on the French side fell different 
developments of Locke's ideas in d1e rationalism of the French En­
lightenment. And from the standpoint of his interest in bw, Bentham 
was making, with peculiar thorouglmess, his own unique amalgam. 

Locke's theories were as much an amalgam as Bentham's, and this 
is particularly true of his political and social ideas. His attack on 
Divine Right and his emphasis on a representative constitutional 
system were re-statements of a mediaeval position, and they were 
made in terms of the equally mediaeval notion of natural law; but 
Locke's thought was also affected by the Cartesian blend of empiricism 
and rationalism. The clements of knowledge were to be derived 
from the senses only, yet scientific knowledge was certain and in 
the moral field only the complexity of ideas and the lack of sensible 
representations served to prevent an appropriate science from being 
easy to formulate.6 These various sides of Locke's thought pulled in 

1 B., Vol. 10, p. 54. 3 F., chap. 1, para. 42, note 1. 
3 Deoll/ology, Vol. 1, p. 300. But sec D., Vol. 10, p. 142, 'Priestley was the first (unless 

it was Beccaria) who taught my lips to pronounce this sacred truth-that the greatest 
happiness of the greatest number is the foundation of morals and legislation.' Beccaria 
used the phrase 'la massima fclicita divisa ncl maggior numero.' 13ut Frances Hutcheson 
had used a similar phrase in his Inquiry into tlie Origi11al of 011, ideas <>J Beallfy a11d Virtue 
published in 1725-'that action is best, which procures the greateH happiness for the 
greatest numbers' (see the Second Treatise, Co11cemi11g !vforal Good a11d Ji11il, sect. Ill, 
par. 8, p. 177, 2nd Edit., 1726). Whoever may have originated the phrase, the general 
doctrine goes back, in one form or another, at least to the Stoics. And the forms vary 
considerably. For instance, Hutcheson makes the important qualification, in the para­
graph quoted, that 'the dignity, or moral importance of Persons, may compensate 
numbers.' 

4 B., Vol. 10, p. 27; cf. p. 561. 6 D., Vol. 3, pp. 286-7. 
6 Locke maintained that if definitions were carefully framed this difficulty might be 

overcome. If'men would, with the same indiffercncy, search after moral as they do after 
mathematical truths, they would find them to have as strong a consequence from our 
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different directions and led to divergent developments in the hands of 
his successors. Some of Locke's notions (such .is his views on the powers 
of government which were developed by Montesquieu and repeated 
in the arguments of Blackstone which Bentham attacked in the 
Frag111c11t) became vehicles for the expression of English eighteenth­
century constitutional interpretation. This was, perhaps, to no little 
extent because Locke's general political position was a re-formulation 
of traditional interpretations of English institutions: in this respect 
there is more continuicv between his ideas and those of Burke than is 
generally supposed. Dt;t by other men the logic of Locke's empiricism 
was carried much further than he himself had taken it, and in such a 
manner as to divorce it both from traditionalism and from rationalism. 
These developments were most thoroughly undertaken by Hume, 
following the lead givrn by Berkeley. If the discrete particulars of 
sense experience were the bases of knowledge, then the principles of 
their combination were subjective; and we were not aware, for instance, 
of objective natural laws or natural rights; neither was there any 
social contract: society and government must be considered to be 
conventions that developed out of human expcricncc1-another link 
with Burke. But there was yet a further development from Locke's 
empiricism. While holding that we apprehend laws of nature by 
means of reason, Locke had held the ancient view that 'good and evil 
... arc nothing but pleasure and pain, or that which occasions or pro­
cures pleasure and pain to us'; the will of God deciding what is to give 
us the one or the othcr.2 This theological hedonism was destined to 
have a very long life in England. Gay3 and Hartley developed theories 
of psychology based on pleasure-pain and association, and with a 
theological reference; and Priestley and Palcy1 developed social theories 
chat used these psychological ideas and spoke in terms of greatest 
happiness; but they again made recourse to God as the guarantor of 
the identification of individual and social interest. 

From Locke's own notions Bentham drew very little directly save 
his ideas on science and scientific method; and in the application 
of these 'Newtonian' ideas to social and political questions, both Locke 

clear and distinct ideas and to come nearer perfrct demonstration 1han is generally sup­
posed' (Essay Co11ccmi11g H11111a11 U11d,·rstm1di11g, Ilk. 4, chap. 3, paras. 18-20). 

1 Treatise of H,11111111 N,1t1ir,·, Ilks. 2 and 3. 
2 Op. cit.: Bk. 2, chap. 28, para. 4; cf. chap. 7, paras. 2-4, chap.20, para. 2, chap. 21, 

para 42. 
3 John Gay: A Dissert.tti,>11 co11ccmi11g tlte Pri11ciplcs 1111d Critcrfo11 t1J Virllle a11d tlte Origi11 

of tlie Passio11s ( 17 JO), 
4 William Paley: Pri11ciples of ilfor,il mu/ Pvlitic<ll Plti/osopliy (1785). 
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and Bentham were very much in line with older views; the succcssfu l 
mo~els for the development of science lay in mathematics or mathc­
maacal astronomy conceived as provinces for the deductive operations 
of a naturally inerrant reason. For Bentham and Locke, howevt:r, 
the method of reason was that method for which Dt:scarces had prn­
vided rules: problems should be resolved into their simplest ekmcnts. 
nothing should be taken for granted chat was not clear and distinct, 
and thought should move in single steps each one no greater than the 
manifest connections of the subject-matter warranted. 1 As a conse­
quence, while on the one hand a very considerable role was acconkJ 
to reason, on the other hand severe limitations were imposed as regards 
the tractability of reason's subject-matter: certainty might be achieved, 
bu~ only in a field that permitted a first process of reduction to simple 
uruts_ and a consequent process of recomposition. Hume's philosophy 
had mvolved both processes, but it had provided a subjective account 
of the secon~ of them that was opposed both by the majority of his 
contemporaries and by later thinkers. Bentham was probably not 
concerned to follow all that Hume had to say, least of all those aspects 
of Hume's thought in which it was held that the deficiencies of reason 
were to be remedied by instinct. He was mainly impressed by I Iume 's 

attack on contract and natural law, and he tended co retain a role for 
reason that Hume would have rejected. On the other hand, he was 
nearer to Hume than were some of the French descendants of Locke 
to whom Voltaire and Montesquieu had brought the doctrin:s of the 
English Revolution, and by whom these doctrines were received as a 
basis for a sceptical consideration of the existing French n:gime. 
The Philosophes, or those of them who were to influence Bentham 
most, were concerned with solvents of custom and tradition in France 
and the foundation of a reasonable philosophy and political theory. 
Some of these men conceived that reason should enable men to free 
themselves from the bonds of custom and authority: if reason operated, 
as Locke had suggested, without the aid of i1mate ideas, then it was 
possible by taking thought to undermine the sway of tradition; by 
means of education and the control of the environment whole social 
structures might be altered, and altered quickly. In this inter­
connection of reason and progress there was much common ground 
with Bentham, as there was also common ground in the search for 
laws or principles that reason should follow. But Bentham was not 
inclined to maintain that such laws or principles were those of reason 

1 Discourse 011 Method (Everyman Edition, pp. 15-16). 
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itself; still less was he inclined to maintain, as Montesquieu still main­
tained, tlut they were in any sense natural bws. 

Y ct Bentham \\·::is more int-lurnccd by the utilitarian developments 
of Locke in their French dun in their English form. Interested in certain 
aspects of psychology, and in particubr in the psychology of language, 
he w::is insufficiently interested in the gem·r::il minuti::ie of psychologic::il 
analysis to wish to follow Hartley in detail; and his own other interests 
and perh::ips the influence of Hume were unlikely to lead him to the 
theological utilitarianism of Priesrley. To a considerable degree 
Bentham w::is adopting tm,·::irds the lcg::il institutions of his own 
country much the attitude that the rationalist Philosophes were 
adopting towards the whole of the social institutions of France. 
Bentham's adoption of a non-theological utilitarianism was thus 
further encouraged when he re::id in 17(19 the Dt' L'Esprit of Helvetius, 
who w::is ::in atheist; for th::it work propounded a secular science of 
morals which would also be a science of legislation. Maint::iining that 
ple::isure and pain were the sole springs of human action ::ind judgment, 
1-klvetius argued that the gap between priv::ite and public interest 
could be bridged by the legisbtor who worked from a knowledge of 
hum::in nature. Such a legislator could frame a system of rewards and 
punishments that would serve the interest of the public, which was the 
same as that of the 'greatest number.' Helvetius also indicated that the 
'principle of the utility of the public' was a principle which embraced 
the whole of 'morals and of legislation'. These ideas of Helvetius were 
further developed by Beccaria in his Crimes a11d P1111isl1111c11ts, published 
in 1764, translated into English in 17(17, and read by Bentham. 
Beccaria, like Paley later, classified pains and spoke of their intensity, 
duration, proximity and certainty. He also spoke of the 'greatest 
happiness of the greatest number,' and he dealt with the subject-matter 
with which Bentham was concerned. 

At first sight, then, much of Bentham's thought in the present 
two works might appear to derive very direcrly from Helvetius and 
Beccaria; but the other influences on him were not less important. 
The shape in which he received the French utilitarian ideas and the 
application he made of them were affected by the employment of a 
method akin to Locke's, by a scepticism akin to Hume's, and by 
Bentham's own legal outlook and interests. Further, accow1t must be 
taken of Bentham's own unusual capacity for industry, his remarkable 
pertinacity, his peculiar flair for side-issues, and his particular interest in 
language. His views arc thus not merely eclectic: in his systematization 
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alone, but also in particular developments, he brings many individual 
contributions, and he is certainly not to be studied simply as one 
through whom a mechanical blend of influences from earlier writers 
was passed on to his successors. 

There is one final characteristic, however, which is common to 
Bentham and many of the writers of the French Enlightenment. 
Bentham was not one of the builders of a great 'system' of theory. 
He moved somewhat jerkily from subject to subject and by no means 
alwa'jS within the field of politics; his mind penetrated a short distance 
here, a greater or lesser distance there; he was interested unevenly 
m differc1:1t t?pics .:u:1d followed up some ideas and not others; he 
could mamtam a ng1d scepticism in face of some accepted ideas, yet 
receive without examination other ideas that some of his contempor­
aries might question. The works we are considering here arc to be 
regarded as the products of an unsystematic intellectual radicalism; 
and that is not merely another way of saying that they belong to 
philosophi~al as oppo~ed to popular rad~cal~sm. Th_c radicalism h_ere 
is a radicalism of the mtellect, and therem hes a n1aJor compensation 
for some of the common limitations of the period, for the in com plcte­
ness of the works as considerations of social and political problems, 
and for the absence of a system; particularly for the latter. We explore 
the ramifications of a system with decreasing interest when we have 
learned that it rests on a fallacy. We may consider that Bentham 
abounds in fallacies; but he produced no edifice on any single basis. 
His radical tum of mind made him turn back constantly to dig up a 
variety of conceptions and examine their roots. We have much to 
leam from such an attitude and from the results of many of his 
examinations. We are confronted here with something more challeng­
ing than a ready-made system-a series of possible approaches to central 
problems of society ~d _politics, any one of which we may be able to 
utilize without comm1ttmg ourselves to the others, and any or all of 
which may be capable of adaptation. 

III 

Bentham inte~upted ~is work on punishments in 1774 to make 
drafting suggestions to his friend Lind1 on a Commentary that Lind 

1 John Lind (1737-1781), an ~x-dergyman who entered the service of the King of 
Poland. When Bentham kn_ew !um he was engaged in political journalism and acted as an 
unofficial polish representative 1n London. 
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had begun to prepare on the Co111111c1H,1rics of Blackstone. Bentham 
quickly produced work that Lind so greatly preferred to his own 
chat he agreed that he should withdraw and that Bentham should 
go 011. B~ntham did go on, and almost but not quite completed his 
Co111111cnts 011 the C11111111c11t,zrics, which for some reason he then put 
aside and to which he did not subS(.'(Jt1ently return. It was published 
from the manuscript for the first rime in 1928. But before he had 
quite finished with his Co111111e11ts 011 the Co111111cntarics, Bentham turned 
back to consider a point about the nature of sovereignty that Black­
stone had inserted into his discussion of municipal law. It occurred 
to Bentham that his own digression on this digression of Blackstone's 
might stand by itself, and accordingly he decided to publish it. The 
result was the Tr,~1!111C11t 011 Go11cm111c11t, which appeared anonymously 
in 1776. 

In the preface to the fotrod11ction to the Principles of Morals and 
Lcgislatio11 Bentham gives us some account of the origin of that work. 
It was intended as the introduction to his penal code which would 
follow in the same volume. This project, says Bentham, was held up 
because he found himself (for what was by no means to be the last time) 
'unexpectedly entangled.' The introduction was set up in type by itself 
and printed but not published in 1780: some of the copies got about 
without Bentham's authorisation. Bentham says that meanwhile 
he had found that the principles he had set out in this introduction 
were underlying his subsequent thought and that he therefore decided 
on an authorised publication embodying some emendations and 
corrections; hence the publication in 1789. This is not, however, the 
whole story. Bentham had in fact to be pressed by his friend Wilson1 

as late as 1788, to publish his introduction at all, and Wilson was con­
cerned because Paley had published in 1785 his Pri11ciplcs of Moral and 
Political Plzilosoplzy with the consequence that the public might think 
that Bentham had borrowed ideas from Paley. 

It is thus apparent that these two works were rather casual produc­
tions, both as regards their form and as regards the circumstances of 
their publication. Further, neither separately nor together do they 
cover all the ground that Bentham had covered by 1789. Between 

1 George Wilson ( ? - 1816), a Scottish barrister who later became leader of the 
Norfolk circuit. On one occasion Wilson appears to have saved Bentham from drown­
ing. The friendship was an early and not very lasting one: the temperaments of the two 
men seem to have become increasingly incompatible. In the Preface to F., 2nd edit. 
(1828) Bentham admitted that the Principles 'would not have come out when it did in 
1789, but for George Wilson' (Bowring, Vol. 1, p. 252). 
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the publication of the Frag111e11t and the publication of the Pri11ciplcs, 
Bentham had written and published his Defence of Us11ry, a work on 
political economy; and the manuscripts entrusted to Dumont touched 
on aspects oflaw that are not discussed in either of the present works. 
It may therefore appear to be questionable whether there arc any good 
reasons why the Frag111et1t and the Principles should be chosen for re­
publication to-day as political texts. But there arc several good reasons. 
The most important reason is that these complementary products of 
the same period of Bentham's thought give fairly complcce expression 
to Bentham's views on certain political themes. A second reason is 
that much that has been written about Bentham's views on these themes 
has drawn to a surprising extent on Dumont's edited Theory if Lt:~islc1-
tion, and while Dumont on the whole performed his task of editing 
very faithfully,1 it is preferable to read what Bentham had to s:i. y 
exactly as he himself said it. A third reason is that there is still :i. 

tendency in some commentaries to speak as though Bentham had 
somewhere expressed a 'political theory' in a firm and final form ; 
whereas no one of his works is definitive, and so far at least as one 
aspect of his political thought was concerned, there was a diffcn:nce 
between his earlier and later views. The present two works have the 
advantage of revealing the earlier Bentham who wrote before there was 
a 'Utilitarian School.' Finally, these two works arc not easily obtain­
able to-day in convenient form in one volume. 

IV 

The Argument of the Fragment on Government. 
Bentham's purpose in the Fragment, as also in the Commc11ts 011 tlie 

Commentaries which he did not publish, was to subject the doctrines of 
William Blackstone's Commentaries on the Laws of England to destructive 
criticism that would be effective in undermining their anthority. 
What was authoritative about Blackstone's work? It was written 
by the first Vinerian Professor of Law at Oxford, which perhaps in 
itself gave it some standing. Its substance had already figured in 
the Professor's lectures (which Bentham had returned to Oxford to 
hear in 1763) and his doctrines had therefore begun to contribute to the 
outlook of lawyers and others in Bentham's own gcneration. 2 But 

1 ~ee the ~ppe~~ix to Halevy's Growth of Phi/osopl1ical Radicalism, and Ogden's Intro­
ducaon to his ed1aon of the Theory ef Leg1s/atio11, pp. xxxvii-1, 

1 See F., Preface, paras. 28-29, 
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probably most imporcam of all was the fact that the four volumes 
(which appeared between 17(15 anll 1769) were written in what 
lkntham himself acknowblgell to be the bnguage of 'the scholar 
and the gentkman' :1 in brief, the work appealed to and was received 
bv, a wide circle of readers.2 

'What cnncernell Brntham in this was the further currency that was 
now liable to be gi\"rn tn ideas l)f whose fallacious nature he had 
alreadv become co~ivincd when he first heard them in the author's 
lcctur~s. There was no non-lty in p:mc~yrics on the British Constitu­
tion since lv1oncesquieu had writtrn in 1748. Between the publication 
of the Ci1111111mt,1rics and that of the fr,~~111t"11/ there had appeared yet 
another eulogy in the shape of de Lolme's Co11stit11til111 if E11glm1d. 

Blackstone was in a tradition. As Bentham saw it, Blackstone, with 
all his learning aml his elegance of diction, was no more than repeating 
the same inconsistent medley of clich~s of which current legal thinking 
was composed. The law of nature was there, sometimes revealed by 
God, sometimes disco\'ered by Reason; and it was accompanied by 
self-interest as the basic principle of action. Sovereignty was supreme 
and absolute authority, yet the sovereign coulll be spoken of as having 
duties; and individuals had absolute natural rights which it was the 
principal aim of society to protect. While previously isolated individuals 
did not deliberately agree to institute society, compact yet somehow 
represented the organized relations between individuals and society. 
And the virtues of the British Constitution would be found to reside 
in the fact that it was an almost perfect example of 'mixed govern­
ment' and separated and balanced 'powers.' It was clear to Bentham 
what the vogue of such ideas would do if it went unchecked: it would 
confirm those prejudices which he was most concerned to overturn, 
and it would erect a barrier against the reforms he hoped to accom­
plish. The main purpose of the Fr,~(!111c11t, therefore, is to explode these 
ideas; but the work is also intended to indicate other ideas that should 
take their place. 

Bentham acknowkdges that the aims of the Frag111c11t are mainly 
negative, rather to overthrow than to set up, but he thinks that they 
may go some way towards helping readers to think for themsclves.3 

His critical aim is to show Dlackstone's inaccuracy of thought and 
his confusion, and how his ideas make him an enemy to 'reforma­
tion.'4 This is to be done by means of a close examination of one 

1 F., Preface, para. 46. 2 F., Prd:icr, para. 4. 
' F., Preface, para. 5. 

~ F., Preface, para. 69. 
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passage in the Commentaries in which, Bentham claims, the essential 
fault of the whole is exemplified.1 This fault resides in rhc confusion 
of the functions of two quite different and separate types of j urispru­
dence, a descriptive jurisprudence which Bentham calls 'expositorial,' 
and a critical jurisprudence which Bentham calls 'censorial.' The result 
of such confusion is that existing laws arc always justified and as a 
consequence reforms are always resistcd.2 

Bentham's arguments in the Fragment arc not systematized: they 
follow the order of Blackstone's statements in the passage chosen for 
criticism, and the specific notions of Blackstone that arc chosen for 
attack are clear enough from the five chapters following the preface 
and the introduction. There is little to be gained from dwelling on the 
details of Bentham's criticisms of Blackstone's points; some of 
Bentham's most telling criticisms come from Hume and much that 
he has to say is merely captious and should charitably be attributed to 
youthful exub~rance. Nor did Bentham's attacks prcv~nt- the con­
tinued populanty of the Commentaries. But there arc ccrtam 11nportant 
central conceptions behind Bentham's attacks, and he advances certain 
positive alternative ideas. We have to search for these thcmc_s, especially 
in the preface and the footnotes, and we have to systematize some of 
them for ourselves; but when this is done they compose an impressive 
and consistent thesis. 

In his attacks Bentham is really opposing three tendencies in legal 
and political though~ th~t are still all too common even to-day. The 
first of these tendencies is the confusion of the de facto and the de p1rc. 
Bentham contends that the law of nature is 'nothing but a phrase,' 3 

insists that what men in fact intend and what they ought to intend arc 
by no means the same,4 and objects to such notions as that free govern­
ments must necessarily have less power than despotic governments, 6 

or that the supreme_ power in a society can have dutics. 6 The second 
tendency attac~ed 1s th~ 1:11isuse of analogy, and Bentham criticises 
both the doctnne of ongmal contract? and the doctrine of implied 
consent.8 The third tendency attacked is the misuse of limiting 
concepts. 'However distinct the ideas may be that are suggested by 

1 The passage occurs at I Comm. 47 ff. and is copied almost verbatim from J. J Dur­
)ainaqui's Droil d~ la Na_lure (1747) which Dlackstone apparently read in a translation of 
1748. Burlainaqw ~as influenced by Puffendorf, for Bentham's views on whom, in 
company with Gronus, see F., Preface, para. 24, note 2. Cf. P., chap. 19, para. 27, note 1. 

2 p, Preface, para. 14 ff. 3 F., chap. 4, para. 19. ' F., chap. 4, para. 10. 
• F:, chap. 4, para. 23. 1 F., chap. 5, paras. 1-4. 7 F., chap. 1, para. 36. 
s F., chap. 4, para. 11. 
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those names, the things themselves have no determinate bounds to 
separate thcm.' 1 Actt~al societies, for instance, need not necessarily 
be either perfectly natural or perfectly political :2 governments do not 
fall neatly into the classification 'monarchy, aristocracy, democracy,' 
with complementary virtues of 'strength, wisdom, goodness' :3 the 
British Constitution docs nnt, through a 'balance' of King, Lords and 
Commons, represent a 'blend' of the three supposed forms of govern­
ment, or of their virtues without their vices: •1the notion of the 'powers 
of government' is hard co apply-where, for instance, is the 'execu­
tive' in England,5 and how independent of it is the judiciary ?6 

Bentham rejects these currently accepted conceptions employed by 
Blackstone, but he suggests alternatives. He suggests that 'political 
society' and 'natural society' arc limiting conceptions. The essential 
character of a political society resides in the fact that it involves 'a 
number of persons (whom we may style subjects) ... supposed to be 
in the habit of paying obedience to a person or an assemblage of 
persons, of a known and certain description (whom we may call 
governor or governors)'.7 The notion of a natural society is simply 
the negative of this: 'When a number of persons arc supposed to be in 
the habit of conversing with each other, at the same time that they arc 
not in any such habit as mentioned above, they arc said to be in a state 
of natural socicty.'8 When we come to actual societies, however, we 
may expect the habit of obedience to be neither perfectly present nor 
perfectly absent.0 Indeed, the same man may be in a state of nature 
with some people and in a state of political society with others, or may 
alternate in his relations with the same people. 10 The same men may be 
governors in one relation and subjects in another, or may alternatc.11 

And government itself may only be a temporary phenomenon.12 

In practice we can reasonably take a given society to be political 
when acts of obedience within it predominate over acts of dis­
obcdicncc.13 Borderline cases will undoubtedly be difficult to deter­
mine; but it might be said that the authority of a society's government 
ceases to be effective when there is, on the part of a sufficient number 
of persons within the Society, more than a certain degree of conscious, 

1 F., chap. 1, para. 12. 2 F., chap. 1, para. 13. 3 F., chap. 2, pa.<sim. 
4 F., chap. 3, p,u.<i111. 6 F., chap. 3, para. 5. 8 F., chap. 4, paras. 30-32. 
7 F., chap. 1, para. 10. He suggests later (Note 1 to para. 13) that further to distinguish 

political society (from, e.g. a family) we should presuppose within it a considerable 
num her of persons and an indefinite duration. 

e F, chap. 1, para. 11. 9 F., chap. 1, para. 12. 1° F., chap. 1, paras. 14, 16. 
11 F., chap. 1, paras. 15-16. 12 F., chap. I, paras. 19-20. 
13 F., chap. 1, para. 12, note 1, and para. 14. 
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open and forcible disobedience of a type that has been recognised in the 
society as treason.1 

It is clear enough what Bentham is here concerned with. I le is 
concerned with government as a sociological fact; he is not concerned 
to ask on what grounds, or in what circumstances, moral authority 
may be claimed for government. Nor docs his more detailed analysis 
of the notion of government as a sociological fact introduce the ques­
tion of moral authority: it leads logically to the isolation of further 
technical and morally neutral conceptions. Thus, when a political 
society is functioning, then the supreme body in it is absolute: nothing 
it does can be illegal, except where it is limited by an express con vL·n­
rion.2 The expressions in words of the will of such a political superior 
are commands, and statute law is composed of commands. Common 
law consists of quasi-commands-tacit expressions of the will of the 
superior, 'supposed' to have been uttered. Duties arc then acts that :1rc 
the objects of such commands or quasi-commands. Duties and rights 
are correlative in the sense that my duties arc what others have a right 
to have me made to do; but what others have a right to have me made 
to do can only be what I am liable according to the law to be punished 
for not doing.3 Thus the notion of law as command is central, and 
essential to it is the notion of punishment, which is that of 'pain 
annexed to an act, and accruing on a certain account and from a certain 
source.'4 

These are the central conceptions of cxpositorial or descriptive 
jurisprudence, the technical conceptions that Bentham conceives arc 
necessary if we are concerned to describe a society's laws without 
begging any questions as to their goodness or badness. They arc 
technical conceptions that it is logically necessary to use no matter 
with what legal system or what political society we may be concerned. 
Other technicalities may be involved in any legal system, but their 
existence may be accidental, and it will give rise to misunderstandings 
if we confuse technicalities that are non-essential with those that arc 
essential. This is especially important when we set out to practise 

1 F., chap. 1, paras. 21-28. 
2 F., chap. 4, para. 26. Cf. chap. 4, para. 34 ff. This qualification of Bentham's is not 

always appreciated. Bentham insists that no contradiction is involved in holding that 
the supreme political or legal power may be limited by convention, and he points out 
that there arc in fact instances of such limitation in the cases of the German Empire, the 
Dutch Provinces, and the Swiss Cantons. The fundamental point is that political power 
rests upon 'a habit of, and disposition to, obedience' which may be 'absent with regard 
to one sort of acts' while 'present with regard to other' (Chap. 4, paras. 34 and 35). 

1 F., chap. 1, para. 12, note 1. 4 F., chap. 5, para. 6, note 1 (para. 3). 
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cxpositori:d jurisprudrnce, th:it is, to give a.n exposition of a.ny system 
of law. Expnsition must be systematic; there must be an order of 
description, or, a, Bentham cills it, an 'arrangement'. lkntham con­
cein:s rlut :1rra11gcmrnt in any cxp('~ition shoulll be what he calls 
'natural' as oppmcJ to 'artilicial' arrangement; instead of exposition 
following the pattern of teclmicalicies that have come into use from 
unrctfrcri,·e practice anJ may be based on :ti! sorts of prejudices a.nd 
whims, it should be cnnccmell to arrange its subject-matter in accord­
ance with the properties invoh-ed that arc most prone to engage and 
to retain men's attcmion. Now the subject-matter of law is men's 
actions, anJ it is to the utility of actions that men naturally attend. 
Therefore the principle of arr.mgemrnt in jurisprudence should be 
utilin·. 1 

At, first sight lkntham may seem in the arguments just summarised 
to be speaking from a standpoint ditfrrent from that adopted in the 
arguments summarised earlier. He produces certain technical concep­
tions by means of what appears to be a logical analysis of the actual 
phenomenon of political society. It would be natural to suppose 
from what he says about political society that the 'subject-matter' of 
law would be commands, or kinds of commands; but he says that it is 
actions. Further, if exposition should be 'natural' in the sense in which 
he uses this expression, ought not analysis to b~ 'natural' also? Can 
the analysis which indicates meanings for 'law,' 'right' and 'duties' 
be so described? lkntham did not st,)p to ask these questions, but it 
is unlikely that they would have perturbed him. Commands arc 
concerned with permitting or forbidding actions: offences against 
laws will be punished, so that disobedient action has a determinate 
disutility 'annexed' to it; there is_ thus nothing illogical about the 
arrangement of laws in terms of olknccs created ( which is at the same 
time an arrangement in terms of utility or disutility); it is a useful form 
of arrangement from the point of view of both law-makers and 
subjects, and this docs not introduce any different standpoint, for 
Bentham's discussion of law always implicitly and sometimes ex­
plicitly proceeds on the pre-supposition that in some sense or other 
it is part of the nature of law that it has a use. Further, this notion 
of arrangement nowhere steps outside the range of conceptions that 
arises from the analysis of political society except at the point at which 
utility is introduced. But this is not a gratuitous addition: command 
and obedience, law-making and respect for the law, are implicit in 

1 F., Preface, parl. 52 IT. 
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the notion of political society, and in introducing uti~ity ~entl~;:im 
is doing no more than turning his analysis in a psycholog1c:1l_ di~ectt_01 ~: 

Given the sociological nature of the phenomenon under rcv1C\\, this is 
not inappropriate. 

Rightly or wrongly, however, these arguments have throughout .~ 
pragmatic character. It becomes evident at the ne:-t stage of lkntha'.n s 
discussion of alternative conceptions that the basis of the pragmatism 
is an emphasis on the ethical significance of jurisp_ru~cn~c. So far 
we have discussed what he has to say about cxpositonal JUnsprudcncc. 
But there is another form of jurisprudencc-'ccnsorial' jurispru<lcnc~. 
Whereas expositorial jurisprudence is concerned with wh;:it law 1s, 
censorial jurisprudence is concerned with what law 011glit to be. 1 It 
must use the s~me materials and arrangement as cxpositorjal juris­
prudence, but It must employ an objective standard to dcodc what 
law o~~ht2 to,b~. This takes us beyond utility as such to the P~inciple 
of Utility - this fundam_ental axiom-it is the greatest harpmess of 
the greatest number ':11at IS the measure of right and wrong. 3 

. These are the mam conceptions that arc advanced by Bentham 
~ plac~ of those used by Blackstone, and they, rather than the detailed 
~cussiof thf separate points in Blackstone, constitute the main 
mterdest 01 edFragmednt to-day. It is of importance to notice that they 
are eve ope as a octr· f • • d , 1· · I 
th , th th . me O JUnspru encc and not as a po 1t1ca 

cory' at d eyblll:volve other ideas in addition to what we have come to regar as emg st • l , .1. . , .d . 
• th • • net Y ut11tanan 1 cas and that Bentham 1s m e mam assummg th · ' 
ho e eX1stence of govemmcnt and is not asking w governments ought to b . 
discussions in the F h e con5atuted. But there arc some other 

• ragment t at ar I h' I . 
Kings, says Beuth h e re evan~ t~ t 1s ast subject. 

abstain from measur~~• ~ otld keep ~1thm established laws and 
their subjects· while sub'w ch tend to increase the w1happiness of 
conduct the~sclves-•sttts s ould only obey kings so long as they so 
are less than the probabl on_g h~ ~he probable mischiefs of obedience 
h P • • l e nusc 1ers f • , t c nnc1p e of Utility t ll h' 0 reSistance. 4 Each man may use 

has arisen, but there is 11 ° te ~mself when the juncture for resistance 
for all concerned 5 unle o whay m _which there can be a common test • £ , ss, per aps m th . . . 
convention or the gov ' e case lll which there is a definite 
tf ~tr~cterise a 'free g~~:t to, ovcrstep.0 It is, however, possible 
0 ctions.' It depends on l ent, and that without resort to the use 

1 F., Preface, "ar 12 iow the supreme power is distributed 
1 f c·L F .. 2

- "· P l.' . ·, uan 1 · ,, [) , 
• :·. ,_P.ilrJ, 4J. 6 , ·, re,3ce, paras. 55-62. 

• P., chap. 4, para. 21 ff. 
3 F., Preface, para. 2. 
o F., chap. 4, para. 36. 



INTRODUCTION XXXI 

amongst the sharers of it, on the frequency and case with which 
ch:rnges bet\\"l'en gLn-ernors and gm·ernetl take place 'whereby the 
inlcrests of the one class arc more or less indistinguishably blended 
with those of the other.' on the responsibility of the governors, on the 
right a subject has of having public expbnations given of all acts of 
power exercised over him, on the liberty of the press to make com­
plaints publicly known, on the liberty of association, 'on the security 
with which malcontents mav commtmicatc their sentiments, concert 
their plans, and practise L'Ve~ything short of actual revolt before the 
executive power can be legally juslified in disturbing them.' 1 

These arc remarkable passages in respect both of what they say and 
of what they leave unsaid. It is rnrprising in light of what Bentham has 
co say about the separation of powers, to find that something very like 
the same nolinn is apparently being restored. The notion of a 'source' 
of titles to power is a further exam pk of a conception that would have 
been the better of closer examination. Moreover, since the various 
forms of liberty mentioned appear to have positive functions, it would 
have been interesting tn have been told what could be made of this 
suggestion in terms of utility. Dut the most important unanswered 
questions arc those raised by the statements that indicate that indi­
vidual subjects may pass judgments on laws by reference to the 
Principle of Utility. If this may occur, then a governor's view of 
what is in accordance with the Principle of Utility has no claim to 
superior validity; and Bentham himself, indeed, at least here perceives 
that there is an important practic:il problem of ensuring that governors 
and subjects will think alike. It should be clear from this that no cen­
sorial jurist can claim universal validity for his jurisprudence: as in the 
case of governors, some device is required whereby censorial jurists 
and subjects will think alike. But Bentham docs not draw this moral. 

The Frag111c11t thus touches rather casually on some important 
questions of political theory. Bentham presumably did not consider 
himself called upon to develop his general suggestions because his 
main purpose was to discuss something else; and it is probable that he 
was little interested to develop them. They arc in the nature of asides, 
improvisations on current political ideas of a fairly common and fairly 
simple kind. As such, they throw some light on Bentham at this stage, 
and they should be borne in mind when some of Bentham's later 
political ideas are considered. But the real concern of the Fragment 
is with the substructure of political theory, and with that sub-

1 F., chap. 4, para. 24. 
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th re as It relates to th fi . . 

c constitution f c unct1onmg of government r:1cl1c.:r cl1:1n to 
the opposite of~ govrnm~nt. The balance of interest is tlllls almost 
th~ balance of att at_ w llch JS common in politic:1! tlicoric.:s, ;rnd so is 
.cb.1sp.roblem-h cntihn. In ocher theories attention is c01icentratc.:d on 

s..~~-, -a.n.o. often li~:\~ _c au_thority of a state's constituti1 lll may he justi-
actions of gov is said on the other question-how the sep.uatc 
constitutional eg~ment arc to be justified. Uy implication, perhaJ)S a 
con • • venunent' s • • ·fi l ' Stltutional· b t h actions arc JUSt1 1ct when they in turn arc 
and th . ' u t ere arc • • I • • 
fa .ls ese widen to fi scnous gaps 111 sue 1 an expb1ut1011 

I t • d orm a g If "f I fi ' 0 m icatc by } u 1 t 1e ramcr of a constitution theun· 
CO • • W lat • • , nstituaon will i·nfi hmcans It is to be ensured that the SJ)irit of .1 
att • orm t -1 - ·1 d • Cnt1on in thcFraa . c uai Y ealings of government. Bentlnm 's 
and. not on the cl1 6111c:nt IS centrt:d on the dail)' Jcalin"s nf "1,vcrni:icn~ w·th · aractcr of • . ::, ::, 

1 . Justification b ] ~ JU~t constitution. I k is not uncuncemcd 
applied ad hoc t ' ut Jc 15 <liscmsing the CJlll'stion of a test to be 

f/llt.9/i()JJ of(/'t .(~ cadi separate a':tion .of govcn_1mcnt rather t.han the 
·r/2,Jc ,'J 'llC'f:1] <OJJSMcncy vm/1 ;i Jll\t c1111,ut11t11m. Ac tlm st:1gc, 

WW!e }}(){ U/);J. Vl:m; c/1:it tlwre is at le~st this further question, he is 
curiow;/y Jl}(lilf;_-r<.:llt 1" it; j111 lrnl, it is clear chat _he rnnsidcrs chat 
the subject he is discussing is the only important subject. 

V 

The Ari11111c11t of tl1e Introduction to the Principles of Morals and 
Lcgi5htion. 

'The Principles a.re even less concerned than the Fr,~~111c11t with 'political 
theory,' although they arc much more conccTncd with what is usually 
thoug\~t of as constituting the subject-m:tttcr of 'utilit:tri:tnism'. They 
a.~e of mtercst to the political theorist bec:tuse they provide an expan­
sion of the COJ~ccption of the Principle of Utility and of its rchtion 
to, th_c concrption of law that is <l:vdopcd in the Fr,1.~111L'11t. Y c~ the 
Prt11ctpfes arc JJot a treatise on utilitarianism, but a separately published 
introduction to a penal code; and their main concern is ag~in with 
the science of law, this time with special reference to ~u•m!1mc1_1t. 
This is evident in the main structure of the argument, wluch, 111 spite 
of asides and the much greater length of the book, is much mo_re clos~ly­
knit and much less scattered than that of the Fr,1g111t:11t, so that ltS outlmcs 
may be indicated here qu~tc b_ridly. 

The Principle of Utility 1s the only possible objective basis for 
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legisbtinn and morals. 1 It is therefore to be followed both by the 
le~rislator :md bv nri\·,nc indi\·iduals;2 and Bentham is mainl)' concerned 
~ , r 

with the lcgisbtor. The kgisbtor, working through compulsion, 
must work on the plc:isurcs :ind pains of individuals.3 Compulsion 
is re:illy the supplying of motives: the sources of motives :ire 'sanctions':' 
There arc physical sanctions operating in the ordinary course of nature 
without human or divine intervention, political sanctions operating 
through the organs of government, moral or popular sanctions 
arising from grneral social contacts, and religious sanctions arising 
from the 'immediate hand of a superior invisible being, either in the 
presrnt life or in a future.' 5 The sanctions other than the physical 
sanction can only work through the physical sanction,6 and the 
political sanction differs from the other three sanctions (when these 
arc operating without it) in that it alone can be certain in its effects 
whereas they are always uncertain. 7 To do his work properly, there­
fore, the legislator must understand the force or value of the pleasures 
and pains that arc both his ends and the instruments he has to work 
with.8 This is to be measured, in the c:isc of a single pleasure or pain 
of one individual, in terms of intensity, duration, certainty or uncer­
tainty, and propinquity or remotcncss.9 When not the isolated pleasure 
or pain, but the 'tendency' of the act by which pleasure or pain is 
produced is considered, then account must also be taken of fecundity 
and purity: that is, of the chance that the immediate pleasure or pain 
associated with the act under review will be followed by further 
sensations of the same kind, and the chance that it will not be followed 
by sensations of the opposite kind. 10 When a number of persons is 
considered, then the legislator must take into account all the foregoing 
tests and another test which Bentham calls 'extent': that is, the number 
of persons aff:cctcd. 11 Thus a calculus of pleasures and pains may be 
effected: this is not strictly pursued in all moral judgments or all legal 
operations, but the more closely it is followed, the greater accuracy 
will such judgments and operations possess.12 

1 P., ch:ip. 1, par:i. 14. ~ P., chap. 1, par:is. 1-2. 3 P., ch:ip. 3, par:i. 1. 
' P., ch:ip. 3, para. 2 :ind note. The motives in question :ire obligatory motives, 

'c:ipablc of giving :i binding force to any law or ruk of conduct.' 
6 P., ch:ip. 3, par:is. 2-6. 0 P., chap. 3, p:ir:i. 11. 7 P., ch:ip. 14, p:ir:i. 26. 
8 P., chap. 4, par:i. 1. 9 P., chap. 4, par:i. 2. 10 P., ch:ip. 4, p:ir:is. 5-o. 

11 P., chap. 4, p:ira. 7. 
12 P., ch:ip. 4, par:is. 5-6; cf. chap. 14, p:ira. 28. Sec Ogden's Introduction to his edition 

of the Theory Clf Legislatfo11 (pp. xiv-xv) for the view that the c:ilculus was merely :i 
'cl:issificatory conve1iicncc' valid bc:c:iusc it worked. This view is supported by H:ilcvy's 
quot:ition on p. 495 of the Gro111tl1 of Pl1ifosopl1ical Radicalism of a statement in one of 

C 
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structure as it relates to the functioning of government r:nhcr tlun to 
the constitution of government. The balance of interest is thus almost 
the opposite of that which is common in political theories, an,! so is 
the balance of attention. In other theories attention is concentrated on 
this problem-how the authority of a state's constitutiun may be justi­
fied; and often little is said on the other question-how the separate 
actions of government arc to be justified. Uy implication, perhaps, a 
constitutional government's actions arc justified when they in turn arc 
constitutional; but there arc serious gaps in such an cxpla1ution, 
and these widen to form a gulf if the framer of a constitution theory 
fails to indicate by what means it is to be ensured that the spirit of a 
constitution will inform the daily dealings of government. 1kntham 's 
attention in theFrag111c11t is centred on the daily dealings nf gnn-rnme11t 
and not on the character of a just constitution. He is not unconccn1ed 
with justification, but he is discussing the question of a test to be 
applied ad hoc to each separate action of government rather than the 
question of general consistency with a just constitution. At this stage, 
while not unaware that there is at least this further question, he is 
curiously indifferent to it: indeed, it is clear that he considers that 
the subject he is discussing is the only important subject. 

V 

The Arg11111c11t of the Introduction to the Principles of Morals and 
Legislation. 

The Principles are even less concerned than the Fra,!!,111c11t with 'political 
theory,' although they arc much more concerned with what is usually 
thought of as constituting the subject-matter of 'utilitari~nism'. They 
are of interest to the political theorist because they provide an expan­
sion of the conception of the Principle of Utility and of its relation 
to the conception of law that is developed in tht.: Fr,1g111c11t. Y ct the 
Principles are not a treatise on utilitarianism, but a separately published 
introduction to a penal code; and their main concern is again with 
the science of law, this time with special reference to punishment. 
This is evident in the main structure of the aro-umcnt, which, in spite ;::, 

of asides and the much greater length of the book, is much more closely-
knit and much less scattered than that of the Frag111cnt, so that its outlines 
may be indicated here quite briefly. 

The Principle of Utility is the only possible objective basis for 



INTRODUCTION 

legislation and morals.1 It is therefore to be followed both by the 
legislator and by printe indi\·iduals ;2 and Bentham is mainly concerned 
with the kgislator. The legislator, working through compulsion, 
must work on the pleasures and pains of individuals.3 Compulsion 
is really the supplying of motives: the sources of motives arc 'sanctions' .4 

Tl_1crc arc physical sanctions operating in the ordinary course of nature 
without human or divine intervention, political sanctions operating 
th~'?ugh the organs of government, moral or popular sanctions 
ansmg from general social contacts, and religious sanctions arising 
from the 'immediate hand of a superior invisible being, either in the 
present life or in a future.' 6 The sanctions other than the physical 
sanction can only work through the physical sanction,6 and the 
political sanction differs from the other three sanctions (when these 
arc operating without it) in that it alone can be certain in its effects 
whereas they arc always unccrtain.7 To do his work properly, there­
fore, the legislator must understand the force or value of the pleasures 
and pains that arc both his ends and the instruments he has to work 
with.8 This is to be measured, in the case of a single pleasure or pain 
o~ one individual, in terms of intensity, duration, certainty or uncer­
tamty, and propinquity or rcmoteness.0 When not the isolated pleasure 
or pain, but the 'tendency' of the act by which pleasure or pain is 
produced is considered, then account must also be taken of fecundity 
and purity: that is, of the chance that the immediate pleasure or pain 
associated with the act under review will be followed by further 
sensations of the same kind, and the chance that it will not be followed 
by sensations of the opposite kind. 10 When a number of persons is 
considered, then the legislator must take into account all the foregoing 
tests and another test which Bentham calls 'extent': that is, the number 
of persons ~ffccted.11 Thus a calculus of pleasures and pains may be 
effected: this is not strictly pursued in all moral judgments or all legal 
operations, but the more closely it is followed, the greater accuracy 
will such judgments and operations possess.12 

1 P., chap. \, para. 14. 9 P., chap. I, paras. 1-2. 3 P., chap. 3, para. 1. 
t P., chap. 3, para. 2 and note. The motives in question arc obligatory motives, 

'capable of giving a binding force to any law or rule of conduct.' 
6 P., chap. 3, paras. 2-6. 0 P., chap. 3, para. 11. 7 P., chap. 14, para. 26. 
8 P., chap. 4, para. 1. 8 P., chap. 4, para. 2. 10 P., chap. 4, paras. 5-6. 

11 P., chap. 4, para. 7. 
12 P., chap. 4, paras. 5-6; cf. chap. 14, para. 28. Sec Ogden's Introduction to his edition 

of the Tl,cory of Lc,1?islatio11 (pp. xiv-xv) for the view that the calculus was merely a 
'classificatory convenience' valid because it worked. This view is supported by Halevy's 
quotation on p. 495 of the Growt/1 1,f P/1i/osop/1ical Ra,Iicalism of a statement in one of 

C 
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So far Bentham's arguments appear to confirm all that is said in 
the most unsympathetic accounts of his ideas, except that these do not 
always make clear the emphasis laid on the legislator or the qualification 
noted at the e~d of_the previous paragraph. But now Bentham pro­
ceeds to ex_plam vanous refinements that must be introduced in order 
~~ly ~ method more realistically, and it is important that the 

r, er_s paacnce should extend to this part of his argument. Pleasures 
and pams must be classified according LO their sorts, and a distinction 

must he mzde between simple and complex pk:1sures an<l pains so that 
the law knows what it is dealing wich. 1 Account must next_ be taken of 

the fact chat in different people thc quantity of p~easure or pam produced 
by tl1e same cause is not uniformly in prop'?rt10n to tl_1c force_ ~xerccd 
b 1 f l 1 Or Pain· and tlurt)'-two kmds of c1rcu1n-

y t 1e cause o t 1e P casure , , . l I • I b 
a: · ·b·11·cy' arc listed and exammc, w uc 1 111usc e 

stances arrcctm.g scns1 i • I d • d 
· -1 -1 b l ·1slators and J·mlges so chat the pun1s 1111cnt es1gne cons1ucrca y cg " . • I • ffc· • • 'o the one and. applied by the other will have JUSt t 1c c cct It 1s 

Jt.eno.ea. to havc.2 Then the effects of circmnstances on 1ncn's acts 
are consio.ercd.-what is meant by saying that acts arc intentional, 
what motives arc, and what is the nature of disposition. 3 Only after 
these enquiries docs the discussion reach a point at which punishment 
as such can be dealt with.4 In itself, as involving pain, punishment is 
a mischief: its use is justified only for the sake of excluding some 
greater evil, 6 and it is therefore to be a voided where there is no 
mischief to prevent, where it cannot effectively prevent mischief, or 
where it will produce more mischief than it prevents.6 When punish-

Bentham's MSS. to the effect that the 'addibility' involved is ~ 1~ecessa,ry postul~te of 
political reasoning to be regarded as having the s:11ne sort of vah11ty as. the equality of 
chances to reality, on which the whole branch of the mathe111:1tics \\:hich is ca_llcd the 
doctrine of chances is established.' In short, the calculus is a prag~nauc. conception_-

Thcrc can be little doubt of Bentham's later pragmatic tendcnci~s. Sec the Rt1t1<>1Jt1/e 

of Evidence, chap. 7 (B., Vol. 6, p. 241) 'Experience is the foundation ?fall our kn~nv: 
ledge and of all our reasoning-the sole guide of our conduc_t, th_e sole basts of our security. 
Cf. the Essay on Logic, first published by Bowring. 'Logic, hke every other branch of 
art and science, in a word, like everything else, is not any otherwise, 1_1or a!1y f~rt_her 
deserving of regard, than in so far as it is capable of being of use. 13ut of use 111 an 111tel11g1ble 
sense, ncithcr_can this, nor any thing else ultimately be, any further than it has been or is 
~apab\e of bcmg conducive to the diminution of pain in some shape or other or to the 
mcrc~se of plca~ure.' (D., Vol. 8, p. 222). Dut not all of Bentham's statements, particularly 
ht this stage, will support the view that he was consistently a pragmatist: in many cases 

e ap~t:t to tak~ 'addibility' literally. In other words, Bentham's position should '"'' be 
regar_ <: a_s c~ns1stent. It is partially rationalist and partially pragmatist. This is not 
su~p~mg m view of the various sources on which he was drawing. 

3 
·• chap. 5, paras. 1 and 33. 2 P., chap. 6, especially para. 45. 

8 
P., chaps. 7-11. ' P., chap. 12. 5 P., chap. 13, para. 2. 
P., chap. 13, para. 3. 
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ment is worth while, it will prevent mischiefs absolutely, or if that is 
not possible, will induce a preference for less mischievous offences.1 

Dearing these points in minJ, it becomes possible to state rules by which 
the apportionment of punishments to offences should be gon·rned,2 

and from these rulc.:s may in turn be derived the properties that must be 
found in particular punisluncnts.3 Offences may then be classified in 
accordance with the dictate of the Principle of Utility that only such 
acts ought to be offences that the good of the community requires 
should be such.-1 Finally, Bentham discusses the whole of the field 
of the legislawr(which is what h:is already been under discussion) in 
its relation to the field appropriate to private cthics.6 

At the political level, then, this discussion remains very firmly 
within the terms of reference of the discussions in the Frag111c11t. It is 
concerned with the daily actions of government, and mainly with 
their compulsory aspect. It is a discussion of the social psychology, 
or sociology, of compulsion. It is parti:illy technical, and the tyran­
nically minded equally with the public-spirited might value many of 
the collSiderations advanced, but it is in fact undertaken because 
Bentham is concerned with the problem how government ought to 
behave, and it is in consequence of this concern that several matters 
arc touched upon that arc not revealed in the brief general summary 
given above: there arc discussions of the aims and methods of social 
sciences: the psychology is a moral psychology: the proper functions 
of government and the limits of governmental effectiveness arc 
discussed. Thus the Pri11ciplcs both concentrates on one aspect of the 
discussions of the Frag111c11t and serves to provide a wider background 
for those discussions as a whole. 

VI 

These, then, arc the themes in the Frag111c11t and the Pri11ciplcs that are 
ofleading interest to the political theorist. Clearly, neither the Fragment 
nor the Pri11ciplcs constitutes separately a treatise on political theory 
in the usually accepted sense; nor do they do so in conjtmction. 
Bentham's own temperament and interests, the circumstances of 
writing and of publication, and the particularity of the subject-matter, 
all combined to prevent his even contemplating any such work. 
The overt purpose of the Frag111c11t is very specialized, and a reading 
of the Pri11ciplcs will quickly serve to remind the reader that especially 

1 P., chap. 14, paras. 2--6. 9 P., chap. 14, paras. 7-25. 
' P., chap. 16. 6 P., chap. 17. 

3 P., chap. 15. 
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when we deal with that work as a political text we arc selecting 
themes, and that the jurist or the penologist would make quite a 
different selection of themes. Unfortunately, too, brief general 
summaries tend to make the political themes of both ·works appear 
very thin, and we are in any case disinclined to expect very much 
more from further reading when we remember that they bdong to 
an early phase of Bentham's thought, to the legal side of that phase. 
and to one aspect only of the legal side. Dy 1789 Bentham already had 
other irons in the fire: in addition to the views expressed in the Frc1g111c11t 
and the Principles, he had also expressed other views which were to 
affect the later development of his political thought. In the Pri11ciplcs 
he was providing an introduction to a penal code. But he had also 
before 1789 recorded his views on civil law. He had considered the 
necessary interconnection and interdependence of legal rights and 
d_uties in a practicable legal system, and he had advocated as a rational 
aun for ~e la":' the maintenance of security, subsistence, abundance 
and. eciuality with s_ecurity as the 'principal object.'1 He had, further, 
.a.k~dy_expressed himself 011 political economy as a disciple of Adam 
Sm1th: In the economic £e1d the maximising of happiness dep~nded 
UfO~ the reduction of intervention by government to chc una v01dablc 

:llJJJJjmum. 2 

fJ .L r. k I Id ot be under-.11:t we iorce of cl1c two present wor s s 1ou 11 . 
. . h F neut arc purely negative, estimated. Many of the arguments 111 t e ·ra.fi?' • 11· f l . d ne of the most te mg o t 1e111 

and, as has already been mentionf ' s,01 n arguments arc often no 
derive from Hume, while Bent 'tT s ~:ons chosen for attack were 
more than captious •. Y ct n~mc .0 Et lCgi:nd after the 1770' s in just the 

O by any maJOr wnter 1n 11 • 
rcpcatc_ . l h h d tracked them.3 More unportant, form m wh1c 1 Bent am a a 

i Sec the Theo of Le isla1io11 Principles of the Civil Code, chap. 2, chaJ?S- . 11-12._ 
Cf F p f: ry 3-•ff it be ~£importance and of use to us to know the pr111~1pl~s ol 
th~ ci~O:~!c~!b:~~thc surely it is not of much less use to comprehend the pnnc)pl~s 
and cndca;our at the improvement of those laws, by which alone we breathe 1t m 
security.' (My italics.) W. Stark (op cit.) argues that nonetheless ~cntham's fundamental 
idea is really eq11ality; but it is doubtful whether Bentham can be p111)1ed down to any one 
fundamental idea· and his use of 'equality' is specialized and rcsmctcd. . 

I S .r. ' I d f I t I • owes to Smith comes ec De_,ence ofU1ury. Bentham's acknow e gement o w 13. 1c . . . L 1 
in letter XIII (B. Vol. 3 p. 20). The theme of the Defeu~e oJ Us!iry ifis gi1ven 1dn ~~tclr. 

, ' , f . d of sound mmd, actmg rec y an wit l us 
(IJ., Vol. III, p. 3)- No man o ripe years an. h" dvantagc from making such 

ht b hindered with a view to is a ' f: • eyes open, oug to e . . h thinks fit , Denth:un is in act gomg a 
bargains, in t~e way o~ obtammg mon,feti: as c he is att;cking s:nith's admission of a 
step beyond his master m the Defence o s11ry, as 
fixed maximum rate of interest. . ibcd by him-'This was the very first 

1 Bentham's own copy of the Fragment "Ya!i:~~tto break loose from the trammels of 
publication by which m~ndat lar~cth:c;;~lcroflaw.' (B., Vol. 1. p 260.) 
authority and anccstllr-wis om o 
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Bentham's altcrn:itivc idc:is in the Fr,1.~111c11t h:1\·c the considerable 
merit of cbrity :ind co11sisce11cy, :ind on the psychologic:il side they are 
giwn logic:il development in the Pri,1ciplcs, where, if the arguments 
arc at times pomlcrnus and at times :irtifici:il they arc again undoubtedly 
coherent and well-suscaineJ. AnLI it is certain that his ideas arc by 
no means crude. (i) He h:is clear if limited aims. (ii) He considers 
at some length the question nf method. (iii) His psychological and 
ethical ideas arc loosely express~·d, but the central positions arc held 
in common with manv ocher thinkers of his own time and later: he 
is not trying to expla(n a\\"ay nwrality as it is normally understood; 
indeed, his arguments are to a cnnsiderablc extent based upon a 
moral posrnlate. (iv) The arguments against Blackstone have as their 
aim the disentangling of special legal senses for such words as 'law,' 
rights' and 'duties' in order that disrnssions of law may be so con­
ducted as to avoid begging ethical questions; and these conceptions 
provide a framc\\"ork for a theory of government. Moreover, as he 
develops these themes, Bentham uncovers other issues of considerable 
interest. \Ve shall be less than just to Bentham if we go astray on these 
points, and for that reason it is useful to examine them at greater 
length. 

(i) Tlzc aims cf .wial c11q11iry. 

Bentham makes it clear that his aims in social enquiry arc practical. 
At the very beginning of the Pri11ciplcs he tells us that he is concerned 
with a 'system, the object of which is to rear the fabric of felicity 
by the hands of reason and oflaw.'1 And the science of law, he explains 
in the Preface to the Fra.~111c11t, is the foundation of the practice of the 
legal art. 2 In the same place he explains his aim as 'Reformation'. 
Reformation corresponds in the moral world to discovery and 
improvement in the natural world.3 It muse depend upon better 
acquaintance with the chief means ofliving happily, on comprehension 
of the principles of law, and on the improvement of laws.4 It will not 
be achieved save in a critical spirit: 'if nothing is ever to be found fault 
with, nothing will ever be mcndcd.'5 In particular, the legal profession 
in England has been undiscriminating in its attitudes of reverence 
towards the laws and of obsequious respect for authority.6 

This idea of reformation is restricted. As we shall sec, it is restricted 
by all the deficiencies of the psychological and ethical notions that 

1 P., chap. 1, para I. 
4 F., Preface., para. 3. 

2 F., Preface, para. 13. 
5 F., Preface, para. 17. 

3 F., Preface, para. 2. 
° F., Preface, paras. 21-23. 
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Bentham employed, and by Bentham's lack of curiosity at this stage 
o~ the problem of ensuring that government will engage in reform. 
It JS further restricted by the mental attitude represented in his analogy 
~etween the social reformation at which he aims and discovery and 
improvement in the natural world. Bentham was at times more 
anxious to reduce complex ideas to simple forms than to enquire 
whether the simple forms at which he arrived did justice to the facts. 
He was not deterred by the thought that the social world might not 
~erely b_e ~ore_ c~mplex than the physical world but also quite 
~ifferent_ 11_1 JCS prmc1ples of organization; and he was not very exact 
m expl~~g the terms of his analogy.1 Restricted in meaning. the 
co~ceptJon 1s also restricted in its application. Reformation is intended 
to mvolve the removal of mainly legal obstacles to 'progress' in the 
:ightee_nt~-<:entury _sense rather than to involve anyd1~ng ~k~n to 
evolution m the nmeteenth-century sense: at the same mne 1t 1s not 

intended to involve revolution. Laws and institutions arc so to be ad­
justed to human nature that they will make for fdici o/. In _the pages tl1~t 
follow it becomes increasingly clear that what tlus mamly n~c_ans 1s 
that existing laws and institutions should be looked at cnucally, 
then renovated rationally, whereupon they will both fit human 
nature better and serve better to affect it for good. There is no objec­
tive proposed for human development, no question of raising human 
nature to a new level; only one of raising standards when they arc 
below the average. Bentham is either assuming that human nature 
as he finds it in his own time is fully developed, or that further develop­
ment will occur automatically so long as laws and insti~utions do not 
hinder it. Nothing is said on the subject of what kmd o_f people 
must engage in reformation, or on whether any steps reqmrc to be 
taken to ensure that it is the right people who do engage in it. There is 
no indication that any great innovations arc involved; and there arc no 
proposals for any fundamental social reorganization. 

1 When he is speaking of discovery and improvement in the natural world he gives 
examples of the first (exploration and the ·analysis of air) but not of the second. The 
expression 'improvement' was of course a popular one in the eighteenth century: it ~vas 
used, for instance, of the introduction of new methods in agriculture. It meant somethmg 
like the application of discovery, that is, the practical use of knowledge of scientific laws 
for the purpose of securing a domination of nature. Bentham says that reformation in 
the moral world corresponds to bot/1 discovery and improvement in the natural world­
unless, as seems possible, there is still some room for discovery in the moral world. 
:What happens in that event is not clear. Possibly reformation then corresponds simply to 
improvement. Discovery in the moral world would then lie in the development of the 
consequences of the Principle of Utility with 'method and precision', and reformation 
would consist of the practical application of such developments. 
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For some schools of thought this has implied a fatal deficiency in 
Bentham's views. The Hegelian has seen man derive his moral and 
metaphysical status from hi; relations with the State: even John Stuart 
Mill was concerned \\"ith the advance of 'Civilization' ;1 but Bentham 
was apparently simply concerned with making people as he found 
them more happy. Many socialists have held an equally humanistic 
position, but they have insisted on the necessity of social and institu­
tional changes that would be rcvolutionarv in nature if not also in their 
mode of a~complishment before tht: desi~ed state of society could be 
attained. For such men also Bentham says too little here; he still says 
too liuk, indeed, in his later writings. None-the-less, the standpoint 
from which Bentham was writing even in this first phase is not 
irrelevant for any political theorist, and it is perhaps one to which it is 
particularly necessary to draw the attention of the idealist and the 
socialist. Men's happiness is not a disreputable subject, and men 
cannot be blamed for looking askance at political theories into which 
concern for their happiness docs not enter. Moreover, other forms of 
change can be desirable besides those that represent the difference 
between an existing state of society and a utopia. W c arc entitled, 
although some contemporary political thought would deny this, to 
try to make the best of society as it exists even while we try to advance 
it to a new level, and governments should be concerned to be efficient 
and to care for the pt;blic in the present as well as co prepare and to 
plan for the future. Even in a utopia, indeed, unless human nature were 
to become completely invariable, there would be some occasion for 
adjustments in laws and institutions to changing interests and out­
looks. Bentham is not discussing utopias, but is considering what may 
reasonably be expected of government in a reasonable society. It is 
a reasonable subject of discussion. 

(ii) Scic11ce 

According to Bentham, reformation and clear thinking were 
allied; and in common with others before him and after his time, he 
thought that natural science had given a model for clear thinking about 
social questions. At least in the natural world, he held, knowledge 
could be considered to be advancing rapidly to perfection, and the 
essence of this success on the part of natural science would appear to 
lie in its use of method. Herc Bentham had several points in mind. 

To some extent he was concerned simply with classification as such. 
1 Sec his essay on that subject in Disscr/atio11s a11d Dismssio11s. 
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When we enquire into anything, he tells us, we seek to become 
better acquainted with its qualities or properties, some of which will 
be co?1111on_ both to it and to other things, and some of which will be 
pec~liar to 1t alone. As concerned with the framing of genn:d con­
ceptions, we must make ourselves clear both about the bases of 
common characteristics and about the differences between characteris­
tics th~t are peculiar. We can do this only by comparing, and as only 
~o thmgs can ever be compared at once, we must find a method chat 
will ]et us deal with objects in pairs that arc suitable for comparison 
because they exhibit opposed or contrasting characteristics. These 
requirements can be fulfilled only if we take wholes and break them 
into 'parcels' on the system of 'bipartition', chat is, if ~he whole. tn 
be considered is first subjected to a division into t\vo mam contrasnng 
parts, each of these is similarly in cum divided in two, and the process 
is repeated until it is no longer possible to employ it because no more 
divisions can be rnade.1 

If this is science, it is science in a very antiquated form. Bentham's 
device is, indeed, an ancient one known as 'logical division'. In his 
favourite form (in which one classifies at each stage in terms of the 
presence or absence of a particular characteristic) it is known as 'di vision 
by dichotomy.'2 It is most cumbersome to use, and Bentham himself 
acknowledges that its use becomes tedious.3 Moreover it certainly 
introduces some prolixity and artificiality into his discussions. On the 
whole, however, it is a harmless device as handled by Bentham. 1!1 

some instances it does help him to ensure exhaustive discussion. And 1t 

has the merit of making his arguments orderly and easy ~o. foll<?w. 
To pursue such a course is naturally to make the task of a cntlc easier; 
many writers have succeeded in making the task of the critic harder 
by avoiding logical forms of exposition. 

In his interest in classification, however, Bentham was impelled by 
more than intellectual honesty. In legal science, for instance, he was, 
q~ite _properly, conc~med with the introduction of or_der into legal 
clunking so that vanous improvements of legal tcch111que could be 
undertaken. In the Fragment it is in relation to the expositorial or des­
criptive jurisprudence that Bentham considers the applications of 

1 P., chap. 16, para. 1, note 1. Cf. para. 27, note 1. 
2 A discussion of its merits and limits will be found in L. S. Stebbing, A M,,dcm 

llltrod11ctio11 to Logic, chap. 22. Bentham stated that he was indebted to that 'melancholy 
monk,' his tutor at Queen's College, for the 'Porphyrian Tree' device which provided the 
foundation ofhis logical method. (B., Vol. 10, p. 563). A systematic exposition of various 
uses of Division is given in the Logic, chap. 8 (13., Vol. 8, pp. 253-9). 

3 P., chap. 16, para. 16, Note ii. 
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scientific mccl10d. He is mainlv concerned with it when it deals with 
the current state of the law, 1 and in this character he calls it 'demonstra­
tion.'~ The most important part of demonstration is 'arrangement,' 
in which the jurist is concerned to distribute the 'several real or supposed 
institutions into ditfrrcnt masses for the purpose of a general survey,' 
to determine the order of presentation and to find a name for each 
part.3 \Vhcn this has been achicn·d then further operations can take 
place. Elsewhere in the Frac~111,·11t Bentham indicates as functions for 
legal science, digestion and promulgation, which bring together the 
scattered materials of past legal decisions, register and publish decisions 
as they arc made, transform the body of the law thus digested into 
statute law, and break down the mass of the statute law into Codcs.4 

In the field of moral science he goes a step further. The full develop­
ment of a moral science, he says, would require yet another form of 
study, a 'moral physiology,' the preparation of which would involve 
the study of cases drawn from history and biography. Bentham 
docs not claim to have embarked on any such study, but he is attempt­
ing to map out some of its central points, and to indicate a method 
that may he useful to later enguircrs. 5 Such an inductive method of 
study has indeed been useful: it is the chief basis of much of the 
sociological work that is done to-day. 

Behind chis concern with classification and its applications, however, 
!av two further attitudes. Bentham's main concern was to show how 
legal and moral questions could be handled objectively. This caused 
him sometimes to move from his classical and analytical notion of 
science to the more contemporary and mechanistic one that equated 
objectivity with the establishment of the possibility of measurement. 
As has been seen, in expositorial or descriptive jurisprudence, arrange­
ment should be 'natural'. Then laws arc classified in accordance with 
the offences they create. Offences themselves should be classified 
according to their degrees of mischief, which constitute the reasons 
why they arc offences 6 This method has the advantage, says Bentham, 
both that it can be applied in any country and that it shows up the 
badness of bad laws.7 In the Principles there is added to these notions 
the conception of a legal science as a branch of a possible 'logic of the 
will.' Such a science would emanate in a body of proposed laws 

1 It may also deal with the history of law. 2 F., Preface, para. 48 ff. 
~ F., chap. 5, para. 11. 3 F., Preface, para. 49. 

6 P., chap. 6, para. 6, note 1. s F., Prefacr, para. 59. 7 F., Preface, paras. 56-57. 
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When we enquire into anything, he tells us, \\"l' sl'ek to become 
better acquainted with its qualities or prnpertil's, soml' of which will 
be common both to it and to ocher things, and some of which will be 

peculiar to it alone. As concerned witl; the framing of L';encral rnn­
ceprions, we must make ourselves clear both ab~)llt the bases of 
common characteristics and about the difli.:rcnces hl'tWl'l"n characteris­
tics that arc peculiar. We can do this only by comparin~, and as only 
two things can ever be compared at once, we must tind a ml'thod that 
will let us deal with objects in pairs that arc suitable t~)r comparison 
because they exhibit opposed or contrasting characteristics. These 
requirements can be fulfilled onlv if we take wholes and break them 
into 'parcels' on the system of 'bipartition', that is, if the whole to 
be considered is first subjected to a division into two main contrasting 
parts, each of these is similarly in turn divided in two, and the process 
is repeated until it is no longer possible to cmplov it bl'cause no more 
divisions can be made. 1 ' 

If d1is is science, it is science in a very antiquated form. Bentham's 
device is, indeed, an ancient one known as 'logical divisilm'. In his 
favourite form (in which one classifies at each \rage in terms of the 
presence or absence of a particular characteristic) it is known as 'di~ision 
by dichotomy.'2 It is most cumbersome to use, and Bentham lmnsclf 
acknowledges that its use becomes tcdious.3 Moreover it certainly 
introduces some prolixity and artificiality into his discussions. On the 
whole, however, it is a harmless device as hanc.llcc.l by Bentham. In 
some instances it docs help him to ensure exhaustive discussion. And it 
has the merit of making his arguments orderly and easy to follow. 
To pursue such a course is naturally to make the task of a critic easier; 
many writers have succeeded in making the task of the critic harder 
by avoiding logical forms of exposition. 

In his interest in classification, however, Bentham was impelled by 
more than intellectual honesty. In legal science, for instance, he was, 
quite properly, concerned with the introduction of order into legal 
thinking so that various improvements of legal technique could be 
undertaken. In the Fragment it is in relation to the cxpositorial or des­
criptive jurisprudence that Bentham considers the applications of 

1 P., chap. 16, para. 1, note 1. Cf. para. 27, note 1. 
2 A discussion of its merits and limits will be found in L. S. Stebbing, A M,,dem 

ltltrod11ctio11 to Logic, chap. 22. Bentham stated that he was indebted to that 'melancholy 
monk,' his tutor at Queen's College, for the 'Porphyrian Tree' device which provided the 
foundation ofhis logical method. (B., Vol. 10, p. 563). A systematic exposition of various 
uses of Division is given in the Logic, chap. 8 (D., Vol. 8, pp. 253-9). 

3 P., chap. 16, para. 16, Note ii. 
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scientific method. He is mainlv concerned with it when it deals with 
the current state of the law,1 and in this character he calls it 'demonstra­
tion.•~ The most important part of demonstration is 'arrangement,' 
in which the jurist is concerned to distribute the 'several real or supposed 
institutions into ditfacnt masses for the purpose of a general survey,' 
to determine the order of presentation and to find a name for each 
part.3 Whc11 chis has bee11 achic\-cd then further operations can take 
place. Elsewhere in the Fragmmt Bentham indicates as functions for 
legal science, digestion and promulgation, which bring together the 
scattered materials of past legal decisions, register and publish decisions 
as they arc made, transform the body of the law thus digested into 
statute law, and break down the mass of the statute law into Codcs.4 

In the field of moral science he goes a step further. The full develop­
ment of a moral science, he says, would require yet another form of 
study, a 'moral physiology,' the preparation of which would involve 
the study of cases drawn from history and biography. Bentham 
docs not claim to have embarked on any such study, but he is attempt­
ing to map out some of its central points, and to indicate a method 
that may he useful to lacer enquirers.5 Such an inductive method of 
study has indeed been useful: it is the chief basis of much of the 
sociological work that is done to-day. 

Behind chis concern with classification and its applications, however, 
lay ru:o further attitudes. Bentham's main concern was to show how 
legal and moral questions could be handled objectively. This caused 
him sometimes to move from his classical and analytical notion of 
science to the more contemporary and mechanistic one that equated 
objectivity with the establishment of the possibility of measurement. 
As has been seen, in cxpositorial or descriptive jurisprudence, arrange­
ment should be 'natural'. Then laws arc classified in accordance with 
the offences they create. Offences themselves should be classified 
according to their degrees of mischief, which constitute the reasons 
why they arc offences 6 This method has the advantage, says Bentham, 
both that it can be applied in any country and that it shows up the 
badness of bad laws.7 In the Principles there is added to these notions 
the conception of a legal science as a branch of a possible 'logic of the 
will.' Such a science would emanate in a body of proposed laws 

1 It may also deal with the history oflaw. 2 F., Preface, para. 48 ff. 
4 F., chap. 5, para. 11. 3 F., Preface, para. 49. 

6 P., chap. 6, para. 6, note 1. 8 F., Preface, para. 59. 7 F., Preface, paras. 56--57. 
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accompanied by a commentary of reasons.1 This proposed conception 
is therefore on the threshold of 'legal art.'2 

These ideas oflcgal science depend upon the possibility of measuring 
mischief and its opposite, and we have seen that it is diHicult to pin 
down Bentham's attitude on this question. If it is true that the 1 \"aluc' 
of pleasures and pains can be measured only approximately, then a legal 
science based on the notion of the possibility of exact measurement 
can be approximate only in its results. Furthermore, if 'addibility' in 
its materials is a si11e qua 11011 of science then legal science can be no 
more than approximately scientific. It is not clear whether Bentham 
would have been content with these positions; but they arc not im pos­
sible positions. For 'economic science' at least, or for some of its 
practitioners, the idea docs not appear to be defunct that some results 
of value can be obtained from the attempt to measure such intensive 
variables as u~li~ and welfare. And there arc some aspects of our 
everyday unsc!entific thinking which make no sense at all if no form of 
measur~ment 1~ ever possible in the fields of pleasure and pain and good 
an~ e_vil: consider the conceptions involved in regulations for con­
scnpnon for the armed forces or for the rationing of commodities. 

But there was another side to Bentham's concern with method hhit dit not relate_ to the question of measurement. It was necessary, 
e t 1oug t~ t~3 avoid an analytical method that would remain com­

plet/ a f;'~i and, above all, it was necessary to get behind language 
tot ngs. hl h;to achieve this latter aim had produced that particular 
enhie?1hyhto w c . entham had already devoted some attention and to 
w c e was to give more t • I I 'fi . ' I I ' • 
th f . a tcnt1on atcr-t 1c 1ct1on , w 1ic 1 poisons e sense o every mstru . , • . 1 
constructions that are ment it comes near. 6 F1ct1ons arc_ mcnta 
the domination f h not ~dcrstood as such because they ansc from 
imaginative facu1ti:s; mind not b">: rcasm_1 but by the sensitive. or 
that because there is .a We entertam fictions when we conc~1vc 
for instance when ~ord there must be a corresponding reality; 
that the mtly real ~;~hink that abst~act q~alities arc real and. forget 
Many of the com gs are those m which such qualities mherc. 

t P. Preface paras 3-mon concepts of law and politics are fictions. 7 
• • • =>-38 cf. h . 

2 Sec F., Preface. para. 13:• cf.·; e views expressed in the Logic (U., Vol. 8). 
3 F., chap. 5, para. 6 note l ·( ·• chap. 17, paras. 5 and 21. 
' Note his criticism ~fBJ k para. 7). 
d p Ii • I ac sto • 

an • ·i; ~ uca society the dau le rn F., Preface, para. 7-'Natural society the mother, 
M;tF.a•p Por'.£ g Her, of taw M1111icipal, duly begotten in the bed of 

. ·,. _r91.ce, vara 41 
6 ? h • ' ' , llOtt. Cf . 1:, Ci ,1J!. i p212 J 1 • • d1;1p. l, para. 37. 

• . , note 1. 1 F., chap. 4, para. 5. 
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J usticc is a fiction, 1 so arc powers and rights, 2 so, indeed, is jurispru­
dcnce. 3 It is therefore not surprising that Bentham should consider it 
necessary to try to follow in his own thought a method which, by 
reducing complex dlKtrines and notions to the simplest possible terms, 
would aim at the thorough cxpomre of the fictitious. 

Bentham in more than one place describes methods whereby the 
snares of fiction may be avoided. He says, for instance, that the sen­
tences in which a doctrine is expressed should be translated into other 
sentences in \vhich words arc expressive of simple ideas, of substances, 
sim pie modes, or cmotions:1 Herc Bentham is fairly closely following 
Descartes and Locke, the latter of whom he cites; but the special 
caution about language is his own.5 This preoccupation undoubtedly 
encouraged a tendency on Bentham's part to oversimplify and to be 
content to brand concepts as fictions rather than to enquire further and 
seek to appreciate the clement of truth they might contain; yet this 
conception was of first importance. In political theory as in many other 
subjects, a good deal of controversy has really centred upon the 
meanings of words; and not a few controversies have been protracted 
because of the persistence of traditional phraseologies: in Bentham's 
time, discussions of natural rights and of contract were certainly in 
this position; the same might be said to-day of much discussion of 
'capitalism' and 'socialism'. 

It was as a result of this last phase of Bentham's method that he 
made what is perhaps his major contribution to modern social thought 
-his separation of neutral or technical meanings of sovereignty, law, 
rights and duties. These arc central conceptions of jurisprudence and 
also of an important aspect of political theory; and Bentham stated 
them in the form in which most plain men to-day accept them and to 
which the later criticisms of analytical legal and political theorists 
have made differences by way of refinement rather than of substantive 

1 P., chap. 10, para. 40, note 2 (pp. 240-2-11). 2 P., chap. 16, para. 25, note 1. 
3 P., chap. 17, para. 21. • F., chap. 5, para. 6, note 1 (para. 6). 
6 This is not to say that Ilentham's interest in words was unique or that he was entirely 

original. After all, the whole of Book 3 of Lockt·'s l:ss,zyis about words, and so is chap. 7 of 
Hobbes's Lc11iatlum. A tradition of interest in word, goes back to and beyond themcdiacval 
nominalists. Nor did Bentham's contemporaries neglect it: sec, e.g. Home Tookc's 
Divcrsio11.< of P11rley (1787). The special quality in Bentham is a particularly close and 
constant application of a psychological analysis of language to the field of social concepts. 
Sec the L<>gic: 'The grand instrument of thought ... the faculty of discourse' (TI., Vol. 8, 
p. 230). For a fuUcr examination, and an account of the later developments of Bentham's 
ideas on th.is subject, sec Ogden, Bc11tlw11's Theory of Fictio11s (1932); but Ogden rather 
tends to give the impression that Bentham's ideas were almost wholly original. 
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alteration. Within analytical jurisprudence the main change has 
assumed the form of paring down the 'politico-psychological' elem cm 
contained in Bentham's views, a process begun in Austin and carried 
further in our own day by the school of 'pure' jurisprudence. 1 Uuc 
the essentials of Bentham's central ideas have remained, and in spite 
of the recrudescence of Natural Law theories: it is co-day appreciated 
that we may deal with positive law as such and that rights and duties 
may be studied as legal conceptions and not only as moral or political 
conceptions. In political theory, also, this technique has an important 
use, and more in the form in which Bentham left it; we employ it 
when we concern ourselves with states as they arc. Not that Bentham 
invented his notions of sovereignty and law. The claim co be nude 
for him is simply that he indicated a means of disentangling these ideas 
from natural law associations. Bodin and Grotius, Hobbes, Locke and 
Rousseau, had also taken political society co involve the relation 
between sovereign and subjects that Bentham indicated as essential; 
but they also included in their discussions considerations of various 
questions of justification, including constitutional justification. Ben­
tham, while unresponsive at this stage to the question of constitutional 
justification was none-the-less clear that fact and justification should be 
discussed quite separately. Of his precursors, Hobbes was nearest to 
Bentham in his view of the nature of law as such, but his general 
view of human nature led him to a view of government that was 
more restricted and less flexible than that of Bentham. Locke and 
Rousseau, on the other hand, and in their vastly different ways, both 
integrated their explanations of the nature of government with 
explanations of human nature, and in such a manner as to discuss 
simultaneously the nature of government and the character of a good 
constitution. They meant by government as such the same as Hobbes 
and Bentham meant, and beneath the natural law ideas they retained 
were identical notions of de facto sovereignty, rights and duties. The 
same has been true of later writers, even when their aim has been 
to assimilate the actual state to an ideal state, or positive law to natural 
law, or when they have sought to assert a 'pluralist' position. Bentham 
himself was emphatic on the distinction between what law is and 
what law ought to be: his contribution was to insist that the under­
standing of the technically necessary attributes of law and govemmen t2 

1 See the discussion in J. W. Jones: Historical lntrod11ctio11 to tl1e Tlieory of Lnu,, pp. 
92-97. 

1 1:hls_is not, ofc~mrse, legal technicality in the sense criticised by Bentham. It is the 
technicality that denves from the technique of practising law and government. 
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must precede attempts to deal in any form with problems of the moral 
authority of government. 

These notions of legal and moral science, then, arc mixed and at 
times muddled. The analysis of terms is one thing. The employment 
of the possibility of measurement as the criterion of objectivity is 
another. The conception of arrangement in terms of what men arc 
most likely to attend to is not universally plausible, although Bentham 
wa~ on sound ground in maintaining that in the treatment of any 
subject-matter with a social reference, undue devotion to un­
examined technicalities will lead to artificiality and aridity. The 
notion of arrangement in terms of offences created is more plausible 
when a penal code is under consideration than when other aspects of 
!aw arc being considered; and in any case Bentham's jurisprudence 
1s th~t of a social reformer rather than a lawyer. The idea of classi­
fication of offences in terms of degrees of mischief depends upon the 
possibility of measuring mischief which may be possible in some 
approximate sense but on which Bentham's ideas remain obscure. 
Moral science as based on an inductive 'moral physiology' would 
be q_uitc a different kind of study from any of the others discussed. 
In lus attack on the fiction in legal and political thinking, however, 
Bentham was developing a notion whose validity rested neither 
upo!1 over-simplifications of 'social science' nor upon the possibility of 
~d~u1g_ pleasures and pains, and it may be claimed that he was here 
mdicat1ng, however partially and inexactly, an approach whose im­f0 rtancc has only fairly recently been generally appreciated, and which 
las. r_emaincd, on the whole, to such an extent under-appreciated in 
poh~ical thinking, that it has yet to be thoroughly and impartially 
apphed.1 

(iii) Utilitaria11ism 

d. ~1 his concern to be scientific, Bentham moved to and fro between 
blierci~t conceptions of science. When he discusses human nature and 

0 gat1on, he once again appears to draw upon several different types 

1f approach and not completely to be successful either in keeping 
~ei~ apart or in confining each to an appropriate subject-matter. 

t times he is concerned with psychological analysis, at ti.mes with the 
A 11 Both ~he approach and the tradition have been appreciated in another field. Sec 
acti~• Ayers s_tatement in La11.~11age Trut/1 and Logic (1936), p. 59, that the claim that the 
been 1~Y of_p~losophising is essentially analytic is made from a standpoint that has always 
Mill unplic1t in English empiricism. He refers to Hobbes, Hume, Bentham, and J. S. 
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analysis of moral obligation as ordinarily understood, at times with such 
analysis of responsibility as is required for the purpose of pcn:1! b w, 
at times with the characterization of at least the cxtcrn:ils of gooJ 
citizenship. And there is a further complication in that while in ;ome 
places his use of words is pedantically accurate, in other pbccs it is 
very casual. 

Bentham's critics have delighted to point out the inconsistencies and 
loose ends in his psychological ideas. They certainly abound. 
Bentham's language is very loose even when he sets out to say wh:it 
pleasures and pains are. In one footnote we have a general account in 
terms of current sensationalism and associationism. All ideas, he says, 
are derived from the senses as the result of the operation of sensible 
objects on these: this is equally true of pleasurable and painful ideas, 
including those of the mind: the pleasures and pains of the body may 
arise immediately from the perceptions they accompany, but those of 
the mind will arise from an association operating between the act~on 
of the object of sense and the appearance of the pleasure or pam. 1 

Does this mean that pleasures and pains arc ideas? He says elsewhere 
that they are caused in men's minds, although their 'force' (or effective­
ness) is also conditioned by the sensibility or disposition of the par­
ticular person.2 But he also says that pleasures and pains arc the names 
of 'homogeneous real entitics,'3 that they arc 'pcrceptions,'-1 that they 
are 'sensations'6 and that they arc fclt. 6 Nor is it clear whether they 
re all the same ll1: kind or not. By implication he treats them as all 

die same in kind masmuch as he considers the possibility of dealing 
with them arithmetically, but in one place he seems to be saying that 
leasures really arc of different 'sorts,' although he docs not say whether 

~s means only that their origins arc different or that they really arc 
different as plcasures.7 He is clearer, although not entirely clear, when 
he deals with what pleasure and pain do. They, rather than desire, 
bout which heh~ almost nothing to say,8 arc our moving forces; but 

~hereas the op~nmg statement of the Pri11ciplcs suggests that they arc 
the sole deterrmnants ~f behaviour, it appears l_ater ~hat _there arc other 
determinants also, for mstance, sympathy and unagmauon. o Bcntharn 

1 p chap. 16, para. 11, note 1. 2 P., chap. 6, para. 1. 
3 p"' chap. 6, para. 6, note 1 (p. 166). , P .. chap. 5, para. 1. 
6 P.: chap. 5, paras. 5 and 6. a P., chap. 6, para. 2._ 7 P., chap. 5. 
a At P., c~ap. 5, para. 18, he seems to consider it sufficient to say of desire that it is 
forlll ofpam-

a 9 p., chap. 2, para. 1_ 1, note ,1. The sympathetic principle is based on the sensible faculty, 
the principle of capnce or phantastic' principle is based on the imaginative faculty. 



INTRODUCTION xlvii 

is again no clearer on the question of the freedom of the will. The 
will, he says, is 111oved by 111otives.1 (Motives arc described as being 
either perceptions of inJiviJual lots of pleasure or pain or external 
events, although the i111111cdiatcly 111oving 111otive is always a pleasure 
or pain.2) In his accounts of the 'circu111stances affecting sensibility,' 
(especially of 'firmness of mind,' 'steadiness,' and 'moral sensibilicy,')3 

and in his account of 'Jisposition,'·1 Bentham appears to give a dctcr­
minist account of volition; but he says elsewhere that the will, when 
detcr111ined by a pleasurable 111otive is uncoerccd,5 and in general he 
writes as though there were no doubt of the freedom of the will of at 
least censorial jurists and legislators. 6 For the most part, however, 
Bentham prefers to leave this question on one side and to concentrate 
his analysis round the meaning of 'tendencies of acts' .7 

But we should not be too quick to pass judgment. If we look at 
the statements on these subjects that were made by other writers of 
Bentham's time, or, indeed, by most other writers until close on the 
end of the nineteenth century, we find the same difficulties, and in 
particular we find this notion of passions and affections as some sort of 
incomplete and obscure ideas. They may arise from the 'senses' and 
therefore from the body, but they have also somehow or other to be 
'data' for consciousness and therefore for intellect or reason. The notion 
of psychical phenomena independent alike of intellect and of external 
objects was a derivative of later developments in biological science. 

Moreover, we must admit considerable ingenuity to Bentham's 
analysis, partly psychological and partly ethical, of the 'tendencies of 
acts.' He indicates as relevant to the legal consideration of action, 
six clements-the action itself, its consequences, the general disposition 
of the agent, his particular motive for acting, his particular intention 
in respect of the action, and the extent of his awareness of the circum­
stances liable to effect the consequences of the action.8 Motive. as the 
perception of the aim of the action or of the impulse to perform it,9 

Chap. 5, para. 13: Imagination imposes a different order on material supplied by memory. 
Later, (sec Appendix A to the Li•gic in ll, Vol. 8, pp. 279~'>1) llentham regarded faculties 
other than the two basic ones 'the perceptive' and •the appctctive' as fictitious. But his 
reference at P., chap. 5, para. 1, to pleasures and pains as 'interesting perceptions' might 
have led to an even further reduction. 

1 P., chap. 8, para. 2, note 1. 2 P., chap. 10, paras. 5-7. 3 P., chap. 6. 
• P., chap. 11. 6 P., chap. 8, para. 2, note 1. 
8 Cf. F., Preface, para. 70: 'He that is resolved to persevere without deviation in the 

line of truth and utility. must have karnt to prefer the still whisper of enduring approba­
tion to the short-lived bustle of tumultuous applause.' Cf. also P., chap. 10, para. 3 and 
note. 

7 P., chap. 8, para. 2, note I. 8 JJ., chap. 7, paras. 6-7. 0 JJ., chap. 10, paras. ~-
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• • • • • , • • • l VO l tlOll is carefully d1stmguishcd from mtentton as the gc1~er.1l st.H~ l 

and understanding in regard to the projected ~ct~on and its attcnLbnt 
circumstanc~s-1 1':'1oti:'e produces intention: 1~ 1s what, c.rn~cs us, t~ 
intend; the mtentton 1s what we intcnd.2 The goodness or b~dni.:ss 
of motives and intentions are independent of one another: the good­
ness' or 'ba~~ess' of an intention depends upon ~onsci,ousn~ss l~f cir­
c~~starn~es; m s~parat

1
e cases we may say that a good motive ,1s on~ 

gi~g rue to a good intention,4 but generally speaking the good 
motive! may b_e regarded as being those which usually h:wc good 
eff;ts. ;:;at 1h re11y good or bad in a man is his Llispnsition.0 

~ cili ams _general psychological ideas simply rcHecteJ 
~ere B prra , ng_ notions, so too did his general ideas on ethics. 

t ent a1 s views, if regarded as we should regard later nineteenth­
{.en ury m?:a philosophy, have been so frcquen~tly discussed that no 
ong repetJtJ()n of the standard criticisms is required. If pleasure is 

tba:t ~:t wh1d1 W<: unavoidably aim, then thne is no question of _what 
We ought to do; and it is impossible to move by the mere exercise of 
arithmetic, or by any other exercise, from each individual's maximum 
happiness as a good to him to the maximum happiness of a number of 
"Qe0 12\e a5 a good to each individual member of that number. But 
'J)cm}}a!J) if here scncd y lilll uf line with sewra\ other British moralists 

of tJ1e e1~c:htccnth rrnwry who in rhr main (\i(\ \ittk n~l){e than make 
• u • • , I . . .. n rredicnts. Shattcsbury argued 

V;.1r7mv t1JJJJJ)USJIJ111J'> of I H s:unc ~ g . . . \. v· the c\nefmcans 
• • I/ \ \ \ \\ • "l\l)\\', \', tl) 1.\ C ' d . d 
I , l11Vl' 1!1l' 11.11111.1 ,11\l \','H\l ,\ ll I • 1's 'bencvokncr a vise f 

t , t I 11 , '~ 11 1 tc 1rs01 l · o 
).l f --\f-c11·0\·n1ent.' t . . he ,rcatcst 1appmcss 

and power.<_) )lls~s bcjt ~,-hic\1 ~ccnmphs~~~~t~lC '~1icf source of mo~al 
chat that act!<. b ·r R I Iu1nc s sy111path)b. l . l1appincss of strangt.:rs 

• ·t 11u 111 c • ·here y t 11.: • • t 
t.hc l!,rc~t<..s ' -~s the only ine:i.ns \\ 1 , b~sis of'chc senumcn • ns _,._, .,. <l 1 ·r ·fore t le ·• • l . 1 
disunctlff.· t the individual an was t le i.: . of all those virtues w _uc,1 
could a c\c tinn which arises from the survi.:y_ .. ·d of thcm.'D Snuth s 

f appro 1a . I . i~cr~on posst:ssc . f l 
n . ll'>l·f11 \ t<> s11c ll" t Y . "'. t<>_ t ic .• ·<l· I , kasurc and pam o ot ier 
al c \ , i111a<'illat1vdy 1di.:nt1ht.: t lC p 
'<sytn\>J.l l'f r, 5 

7 " l'. chap. (, para .• \, note 1 (p. 165): chap. 7, para. • , p chap. 7, para. . , • 
:i p"' chap. 9 para. 13. ' P., chap. 10, para. 33. 

·• ' t1 p I 11 
6 fl., chap. 10, pa~as. 1 ~ and 2?- . . . 1-, (~ 1atlb ·-lligge: Jfritish Moralists, Vol. 1, 
7 /llq11/ry Co11ct'f/llt1g Vir111,•, It. 2, Sl t I. n , Y 

p. S4). d". ) Thcrearcsomcvery 
e Sec n?tc l~k r;g~tt Sect. 6 (pp. 310-311 of Eve_ryma~ ~ -'.:~~1:;e~ and Hume•~ in the 
u Treatise, • .' , ween Bentham's langua~c m the "· I b~re Hume speaks of 

(ln\C n:sr:mblanns bt:t ., S . 1 (1· 281 in Everyman Ed1t1011) w -Ilk 2 Pt _, . en. •· ., • ,,, ., •• C l' Sl'C • I •• ' 
ft'{/ l I • J" • I 

'extemi11e sy111pt1tl, y 
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men with one's own pleasure and pain. 1 And the final form in which 
the utilitarian view is developed by Bentham in the Pri11ciplcs must 
also not be overlooked. It invokes the drawing together of analyses 
sprc.1.d over the central chapters of the book, and it culminates in the 
scaccmcnc chat the 'dictates of utility arc neither more nor less than the 
dictates of the most extensive and enlightened (that is, well-advised) 
bencvolcnce.'2 The pleasures of benevolence, he has earlier explained, 
may also be called those of good-will, sympathy, or the benevolent or 
social affections, an<l they result from the view of pleasures in others 
who arc the objects of benevolcncc.3 Extent, it will be remembered, 
is the special circumstance th:it h:is to be taken into account when 
We pass from considering the pleasures :ind pains of one person to 
considering those of a number of pcrsons.-1 'Sympathetic bias,' he 
elsewhere explains, may extend from 'certain individuals' to any 
subordinate class of individuals, to the 'whole nation,' to 'human kind 
in general' and fin:illy to 'the whole sensitive crcation.'5 'According as 
these objects of sympathy arc more numerous, the affection by which 
the man is biased, may be said to be the more enlarged.' 6 Acts, he 
explains in another place, arc well advised to the extent to which the 
actor is conscious of the circumstances upon which their consequences 
depend. 7 If the original statement, then, is re-phrased with the aid of 
these clues (some of which Bentham himself gives us in the footnotes to 
the paragraph in which the statement occurs) we may still conceive it 
technically correct to say with one of Bentham's critics that he 'repeats 
the selfish and hedonistic ethics of Hclvetius,' 8 but we arc w1likcly to 
~onsidcr that this adequately conveys the whole of what Bentham had 
u1 mind. 

It is clear that in his ethical views Bentham sat very loosely to his 
already loose psychological doctrines. He appears at times to regard 
sympathy as in itself an activating and independent principle, but if it 
really were such then it would not necessarily be egoistic. He tries to 
safe~uard his usual position by characterizing sympathy as involving 
the 111dividual's pleasure or pain when induced by the pleasure or pain 
of others. Had he followed Hartley more closely he might have argued 
that sympathetic feelings arose from egoistic feelings by means of 
association although this would simply have pushed the problem one 

V \ Theory <!f the 1\for,1/ Sc11ti111c11ts (1759), Pt. 1, Sect. 1, chap. 1 (Sclby-Diggc, op. cit., 
c; · l, PP- 257-263). 
5 P., chap. 10, pa'ra. 36. 3 P., chap. 5, para. 10. 4 P., chap. 4, para. 7. 
8 P., chap. 6, para. 21. 0 P., chap. 6, para. 21. 7 P., chap. 9, para. 2. 
;- Seth Pringle-Pattison: The Pliilosopl,ic,1/ Radicals, p. 33. 
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is carefully distinguished frn111 intention a~ the ~encr.il ~LlCl' of volition 
and understanding in reg:ud to thL· pn ~jcned .1ctio11 and its :ittcnd:rnt 
circumstances. 1 Moti\·e produces intention: it is what c.wses us to 
intend; the intention is wh:it we imend. 2 The 'glH1dncss' or 'b:idncss' 
of motives and intentions arc independent of rn;c another: the 'good­
ness' or 'badness' of an intention depends upt)n consciousness nf cir­
cumstances ;3 in separate cases we m:i y s:i y chat a 'good' 111oti ve is one 
giving rise to a 'good' imcncion,-1 but gencr.illy spe:iking the 'good' 
motives may be regarded as being those which usually have good 
cffccts.6 What is really good or bad in a nun is his dispnsition. 6 

But if Bentham's general psychological ideas simply rctkcred 
certain prevailing notions, so too did his general ideas on ethics. 
Herc Bentham's views, if regarded as we should regard beer nineteenth­
century moral philosophy, have been so frequently discussed that no 
long repetition of the standard criticisms is required. If pleasure is 
that at which \Ve unavoidably aim, then there is no question of what 
we ought to do; and it is impossible to 111ovc by the mere exercise of 
arithmetic, or by any other exercise, from each individu:il's maximum 
happiness as a good to him to the maximum happiness of a number of 
people as a good to each individual member of that number. llut 
Bentham is here scarcely out of line with several other British moralists 
of the eighteenth century who in the main did little more than make 
varying compositions of the same ingredients. Shaftesbury argued 
that 'to have the natural and good affections is to have the chief means 
and power of sclf-cnjoyment.' 7 Hutchcson's 'benevolence' advised 
that that action is best which accomplishes the greatest happiness of 
the greatest numbcr.8 Hume's 'sympathy'-the 'chief source of moral 
distinctions'-was the only means \vhereby the happiness of strangers 
could affect the individual and was therefore the basis of 'the sentiment 
of approbation which arises from the survey of all those virtues which 
are useful to society or to the person possessed of them.'0 Smith's 
'sympathy' imaginatively identified the pleasure and pain of other 

1 P., chap. 7, para. 7. 2 P., chap. 6, para. 4, 11otc 1 (p. 165): chap. 7, para. 5. 
3 P., chap. 9, para. 13. 4 P., chap. 10, para. 33. 
5 P., chap. 10, paras. 12 and 29. 0 P., chap. 11. 
7 Inquiry Co11cemi11g Virtue, Pt. 2, Sect. 1 (In Sclby-Diggc: British M,m1/ists, Vol. 1, 

p. 54). 
8 See note 3, page xx. 
9 Treatise, Dk. 2, Pt. 3, Sect. 6 (pp.310-311 of Everyman Edition). Tht'rc arc some very 

close resemblances between Bentham's language in the Pri11ciplcs and Hume•~ in the 
Treatise; e.g. sec Bk. 2, Pt. 3, Sect. 1 (p. 281 in Everyman Edition) where Hume speaks of 
'extensive sympathy.' 
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men with one's own pleasure and p:un. 1 And the final form in which 
the utilitarian view is dc\·cloped by lkncham in the Pri11ciplcs must 
also not be o\"crlookcd. le invoh·es the drawing together of analyses 
spread over the central chapters of the book, and it culminates in the 
statement chat the 'dictates L)f utility arc neither more nor less than the 
dictates of the most extensive and enlightened (that is, well-advised) 
bcnevolcncc.' 2 The pleasures of benevolence, he has earlier explained, 
may also be called those of good-will, sympathy, or the benevolent or 
social affections, and they result from the view of pleasures in others 
who arc the objects of bcnc\·olcncc.3 Extent, it will be remembered, 
is the special circumstance that has to be taken into account when 
we pass from considering the pleasures and pains of one person to 
considering those of a number of persons.-! 'Sympathetic bias,' he 
elsewhere explains, may extend from 'certain individuals' to any 
subordinate class of individuals, to the 'whole nation,' to 'human kind 
in general' and finally to 'the whole sensitive crcation.' 5 'According as 
these objects of sympathy arc more numerous, the affection by which 
the man is biased, may be said to be the more cnlarged.' 0 Acts, he 
explains in another place, arc well advised to the extent to which the 
actor is conscious of the circumstances upon which their consequences 
dcpcnd. 7 If the original statement, then, is re-phrased with the :ud of 
these clues (some of which Bentham himself gives us in the footnotes to 
the paragraph in which the statement occurs) we may still conceive it 
technically correct to say with one of Bentham's critics that he 'repeats 
the selfish and hedonistic ethics of Hdvctius,' 8 but we arc w1likely to 
consider that this adequately conveys the whole of what Bentham had 
in mind. 

It is clear that in his ethical views Bentham sat very loosely to his 
already loose psychological doctrines. He appears at times to regard 
sympathy as in itself an activating and independent principle, but if it 
really were such then it would not necessarily be egoistic. He tries to 
safeguard his usual position by characterizing sympathy as involving 
the individual's pleasure or pain when induced by the pleasure or pain 
of others. Had he followed Hartley more closely he might have argued 
that sympathetic feelings arose from egoistic feelings by means of 
association although this would simply have pushed tl1e problem one 

1 Theory ,f the ,\fora/ Sc11ti111e·11ts (1759), Pt. 1, Sect. 1, chap. 1 (Sclby-13iggc, op. cit., 
V()I. 1, pp. 257-263). 

2 P., chap. 10, para. 36. 3 P., chap. 5, para. 10. 4 P., chap. 4, para. 7. 
5 P., chap. 6, para. 21. 0 P., chap. 6, para. 21. 7 P., chap. 9, para. 2. 
8 A. Seth Pringle-Pattison: The Philosop/1ic,1/ Radicals, p. 33. 
d 
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stage back.1 Bentham's difficulties largely arise from his notions, first, 
that morals must be dealt with scicntificalh-; second, that this means 
the introduction of measurement; and thirJ, that pleasures and pains, 
but not sympathy, can admit of the introduction of a tcchnil]lH.: of 
measurcmcnt. 2 But it is evident that some of what Bentham haJ w sav 
was much closer to what Kant had to say than is gcncrally apprcci.1tcd. 
The two men started from broadly the same psychol(igical position; 
Kant's attempted escape from the difficulties of this position was by 
means of an elaborate conception of Pure Practical Reason; Bentham's 
attempted escape was really, although more simply. in terms of a 
disinterested practical reason, for it is diffirnlc to sec how otherwise 
than by the disinterested exercise of reason any individual, whether 
in his private life or as a legislator, can set before himself and follow 
the Principle of Utility. 

Curiously enough, Bentham has much less to say about the Principle 
of Utility than might be supposed. What he docs say is ambiguous 
but interesting. Utility itself, he says in the Pri11ciples, is that 'property 
in any object whereby it tends to produce benefit, advantages, 
pleasure, good or happiness ... or ... to prevent the happening of 
mischief, pain, evil or unhappincss.'3 Herc utility is a property of an 
'object'. In the Frag111c11t it is the tendency of an act towards happiness 
as an cnd.4 The Principle of Utility itself is discussed solely with 
reference to acts. It is that principle 'which approves or disap~rovcs 
of every action whatsoever accordino- to the tendency winch it , :,, 

appears to have to augment or diminish the happiness of the party 
whose interest is in qucstion.' 6 If we remove the metaphor, this 
presumably means that when men approve or disapprove in the way 
described they are using the Principle of Utility. .Uut notice that the 
way in which the word 'interest' is used is ambiguous. Interest may be 
another synonym for happiness, or it may mean a conception or view 
of what will make for happiness; and if it means the latter, then it 
is important to know whether it refers to the conception or view of the 
party concerned himself (or themselves) or to the conception or view 

1 But at P., chap. 5, para. 15, he points out that plc.:asures :irising from association form 
a separate 'sort' from others, including those of benevolence or good-will. 

2 But remember that measurement is introduced in a very general sense only (sec 
above, note 12, page xxxv). Bentham himself implied in his later Codificatio11 Propos<1/ that he 
did not hold that pleasures and paim could literally be measured-'Pleasure itself not being 
ponderable or measurable ... take the general source and thence representative of 
pleasure, viz., money' (D., Vol. 4, p. 540). 

3 P., chap. 1, para. 3. 'F., Preface, para 54. 6 P., chap. 1, para. 2. 
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of some other party. Bentham docs not explain, and he tends to use 
both senses. 

Putting these ambiguitil·s on one side, there arc further difficulties 
about the Principle of Utility. Benth:11n's first concern with it was 
undoubtedly a concern with a scientific tirst principle. His 'proofs' 
of the validity of the Principle of Utility as such a scientific first prin­
ciple arc not very satisfactory. In one argument he says that it is not 
possible to establish tltl' Principle by means of any direct proof: 1 we 
require to establish some principle that will indicate 'some external 
considerations as a means of warranting and guiding the internal 
sentiments of approbation and disapprobation,'2 and we have to accept 
the Principle of Utility for this purpose because there is no alternative 
principle that is not founded simply on scntimrnt and is therefore 
merely subjective and anarchical.3 The Principle of Utility is thus held 
to be established by a process of climinati11n. This in itself is scarcely 
adequate. But the alleged elimination of the rival standards is even less 
convincing: indeed the argument involved in it is circular. The 
Principle of Utility has to be accepted because the rival principles 
arc subjective; but when the rival principles arc considered, the 
Principle of Utility is cakm as established, and the unsatisfactoriness 
of the rival principles is shown by the fact that they arc contrary to 
the Principle of Utility.4 A possible alcernativc argument is that the 
objectivity and validity of the Principle come from another source 
that is indicated at the beginning of the first chapter of the Pri11ciplcs: 
'Nature has placed mankind under the governance of two sovereign 
masters, pain and pleasure. It is for them alone to point out what we 
ought to do, as well as to determine what we shall do . . . The Prin­
ciple of Utility recognises this sul~jection.'6 If this is the case, then the 
basis of the Principle lies in a pair of interlocked {and false) assump­
tions in psychology and ethics; and it is clear that Bentham sometimes 
thinks that it is thus based, although not that the assumptions arc false. 
But whether he can establish his first principle or not, it is evident 
that Bentham regards it as furnishing an objective standard. In the 
Fragmetlt he tells us that it is the 'sole and all-sufficient reason for every 
point of practice whatsoever.'6 Moreover, it puts all disputes on a 
basis of fact, and parties to arguments can appeal to the evidence of 
past matters of fact that can be held to be analogous to the matters 
they are disputing: thus intelligible and explicit issues can be found 

1 P., chap. 1, para. 11. 
' P., chap. 2, passim. 

2 P., chap. 2, para. 12. 
& P., chap. I, para. I. 

3 P., chap. 1, para. 14. 
e F., chap. 1, para. 48. 



Iii INTRODUCTION 

which, when explored, will lead to rcconcilc.:mcnt; for 'men, let them 
but once clearly understand one another, will not be long ere tl1ey 
agree.'1 This is indeed a far-reaching statement: Bentham appears tn 
be close to indicating not simply that the Principle of Utility is a 
valid scientific principle, but that Truth is great an<l will prevail-a 
position well in accord with the notion of a pure practical rc~son. 

But when Bentham moves to the Principle in its extended torm, he 
is moving away from it as a scientific first principle, however based; 
and while we reach here, perhaps, a point of fundamental confusion in 
Bentham's thought, we none-the-less reach one major n:ason for 
maintaining that Bentham's theories do not stand or fall on the validity 
of his notions of psychological, ethical, or scientific methods. 'It is 
the greatest happiness of the greatest number that is the measure of 
right and wrong';2 this is really a moral maxim-a form of summary 
of a moral position, the position that it is morally right to seek to secure 
the greatest happiness of the greatest number, morally wrong to work 
against it, that nothing is good that docs not make for such happiness 
or wrong that does not work against it. No such maxim is in any 
way butt:ess~d.' let alone established, by the elaborate superstructure 
whereby md1v1dual and social ends arc supposed to be linked by the 
operation of the two 'homogeneous entities' pleasure and pain. The 
supe~structure is there because Bentham, like many another man, 
considered it essential to universalise the validity of his own moral 
judgments so that they became statements of scientific so_cial laws, 
rules, the following of which, and only the following o~ wlu_ch, could 
make for order and improvement in society. Bnt that 1s neither here 
nor there. The maxim is not very different in essence from the funda­
mental maxims of many other social theorists, and of vast nu_mbers 
of those for whom they have written, few of whom have considered 
it necessary to establish or even to examine such basic principles. 

The truth of the matter is that Bentham was neither a psychologist 
nor a moral philosopher. He was a reforming lawyer, and he found in 
Hume, Hartley and Helvetius, suggestions for methods that seemed 
sufficient for his purpose. He did not reflect very thoroughly on these 
methods; he was not interested to do so: he was really concerned for 
the most part with moral actions viewed from the outside, with the 
arranging of sanctions so that self-interested action would not differ 
from action that was directed towards the common good. Hence his 
primary concern with 'intention'. None-the-less he was far from being 

1 F., chap. 4, para. 41. 2 F., Preface, para. 2. 
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devoid of insight in at least the field of psychology, and the creaking 
apparatus he employed has perhaps too often misled his readers into 
underestimating the penetration of some of his ideas. If he failed to 
be bothered about the ditlicultics of his methods, he was particularly 
alert to some extravaganccs. 1 The notion of the calculus of pleasures 
and pains is not advanced in the Pri11ciplcs in anything like the simple 
mechanical form in which it is so often thought to have been advanced: 
he is not suggesting that there is nothing to ~onsidcr but the application 
of arithmetic to easily identifiable and tmiform pleasures and pains of 
individuals cut to the same rational pattern: he recognises that attempts 
to operate the calculus arc liable to be approximate rather than cxact. 2 

Moreover, once the validity of his external standpoint is conceded for 
its appropriate purposes, then much of what he has to say will be 
recognised as a form, and by no means an inept form, of the type of 
enquiry that is common to-day under some name such as sociology 
or social psychology. In this sort of enquiry, Bentham did not by any 
means lose sight of the intricacies oflunnan nature or of the differences 
between men's characters, nor was he unaware of non-rational 
clements in individual characters: sec his chapters on the Circumstances 
Affecting Sensibility and on Human Dispositions in General. And not 
only is he at pains to expound the complicating factors that make 
the reactions of one man different from those of another, but he empha­
sises the problem that this raises in relation to the fact that the nature of 
law is to be gcncral.3 Again, given the end in view-the consideration 
of the rational use of punishment-the arguments of the later chapters 
on the analysis of actions and the nature of responsibility will be fow1d 
to be relevant and effective, even if they arc not couched in language 
that is fashionable to-day. The same can be said of his account of the 
social role of punishment. He is more open to criticism for his treat­
ment of punishment in relation to the individual offender; but then 
the social role of punishment is his avowed main theme. 

(iv) Govem111e11t 
We now have some inkling of the background to the phase of 

Bentham's views on government that is expressed in the Fragment 
and the Principles. The purpose of his enquiries is practical and 

1 Sec, e.g. F., chap. 4, para. 10, of men 'joining their wills'-'wills will not splice and 
dovetail like deal boards.' In paras. 12-15 he shows himself very alert to 'rationalisation' 
in argument. Cf. end of Preface, para. 5, and paras. 27 and 28. 

2 Sec above, summary of argument of Pri11ciples. 3 P., chap. 17, para. 15. 
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limi~ed:_ he i~ not concerned with the structure of ideal society or \Vi th 
the_Ju_stificauon of constitutions but with the improvement of actual 
soaeties by means of the rational day-to-day use of the instrument of 
g~vemmc,nt. This is none-the-less a moral purpose. We arc concerned 
with mens welfare, and by means of law we arc to obtain from men 
the same co-operative behaviour that would appear without the intcr­
:vention oflaw if only they were enlightened. The rational use of law 
mvolves reflection in several forms: we require disciplines of thought 
that will force analysis to be practically reali~tic: we obtain a reinsur­
ance of such realism by relating our reflections on law and go\·ernment 
to the facts of human nature. On these bases we may devise a reasoned 
method for the exposition of law, and when \Ve come to consider 
what may be accomplished through the instrumentality of governnH:nt 
we will also be able to estimate the limits of what can be so accom­
plished and to decide by what means its accomplishment may best be 
achieved. Such further views on political theory as arc expressed in the 
two works arc very incomplete because political theory forms an inci­
dental rather than a central theme. 

Is is clear, however, that Bentham is holding a theory of govern­
ment without any allied conception of society or state. He is con­
cerned in the Frag111e11t to reject many of the previously accepted 
s1:311dard co~~epts o~political thought, and to develop in~t;ad a tech_nical 
view of political society. Such a society involves a habit of obedience 
to a governor or governors whose commands arc law; but the word 
'.habit'_ is not to be construed as implying any principle o~ integration 
1:ll 70~1ety that cannot be explained quite adequately 111 term~ of 
md1v1dual psychology.1 Thus, for instance, Bentham says that legisla­
tors prefer to deal with married men rather than with single men, 
and with people with children rather than with the childless, because 
the more numerous a man's connections by way of sympathy arc, 
the stronger is the hold of the law on him. 'A wife and children arc so 
many pledges a man gives to the world for his good behaviour.' 2 Ev~n 
this type of analysis might have been carried furtl~er, but Bentl~am did 
not pursue it. Instead, he informs us that there 1s no s~1~h dung _as a 
'community'. Communities are fictitious bodies.3 Polmca! r~la~1ons 
arc thus conceived as consisting entirely of relations between mdivi~ual 
governors and individual subjects, and ifla ws have any moral authonty, 
it is because of their effects on the welfare of individuals.4 

1 F., rhap. 1, para. 12, note 1. Cf. P., chap. 7, para. 18. 
2 P., chap. 6, para 26, note 1 (p. 174). 3 P., chap. 1, para. 4. & P., chap. 3, para. 1. 
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But this is the subject to which Bentham wishes to address himself. 
The art of govl'rnmenc consists of lq~islating in such a way as to ensure 
thl' welfore of the greatest number of individuals, and it starts from the 
:vork of the censorial jurist, who uses the work of the expositor 
masmuch as that has natural arrangement and gives reasons for laws. 
The work of the censor looks for~ward to political practice: he it is 
\~ho tells the legislator what he ought to do; and the legislator prac­
tises the lc~al art or art of government. In the Pri,zciplt:s Bentham says 
that the art of government assumes two forms. When it is concerned 
with the actio;1s of non-adults it constitutes the field of education. 
Education may be private or public: in the latter case it is handled by 
'those whose province it is to superintend the conduct of the whole 
community.' 1 Thus while strictly speaking the government of adults is 
not part of the art of education, the art of government is none-the-less 
a tutorial art, and Bentham's theory of government at this stage might 
not unsuitably be called the tutorial theory of government.2 

This position permits considerable positive scope to government. 
The promotion of happiness by rewarding is rarer than its promotion 
by punishing,3 but in addition to seeking to avert mischiefs, govern­
ment should seek to make additions to the sum of welfare, although 
this is a notion of comparatively recent appearance in the history of 
political societies:1 At the same time, however, there is a natural limit 
to what a legislator can do even when he is engaging to the best of his 
ability in his proper business. The legislator cannot know more than 
the individual docs about the individual himself. He can deal success­
fully with broad lines of conduct in which all individuals or large and 
permanent classes of individuals arc involved, but he cannot deal 
successfully \Vi.th matters depending upon the individual's peculiar 
circumstances. Drunkenness and fornication, for instance, arc not 
suitable fields for legislative action. 6 Thus there arc separate and 
autonomous spheres of governmcnt and of private ethics. 0 The first 
is that of the political sanction, the second that of the other sanctions 
operating without the political sanction. In private ethics the prudence, 

1 P., chap. 17, para. 5. 
2 'The magistrate operating in the character of tutor' ... his 'controlling influence, 

different in this respect from that of the ordinary preceptor, dwells with a man to his 
life's end' (P., chap. 6, para. 41). 

3 P., chap. 16, para. 18. C( chap. 7, para. 1. 
4 P., chap. 16, para. 17 and note 1 (p. 323). 
6 P., chap. 17, para. 15. Sec para. 12 ff. The 'great field for the exclusive interference of 

private ethics' is that of the 'cases where punishment would be unprofitable.' 
0 P., chap. 17, paras.~-
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probity and beneficence of the individual arc at work: in the political 
field the legislator may prompt these 'branches of duty' to work. 1 

That is the essence of Bentham's political theory at chis stage. 
There are hints of other views. We have already considered those 

that are introduced in the Fragment. In the Pri11ciplcs Bentham intro­
duces others; for instance, he mentions that sovereign power 'upon the 
Principle of Utility can never be other than fiduciary'. 2 But such 
notions are not developed. Bentham was not at this stage interested in 
questions of forms of government. Doctrinally he was neither an 
autho~itarian nor a libertarian. Perhaps he inclined to 'free go\"ern­
ment, but we know that he was not averse to despots if they were 
henevo_lent, and that he had entertained the possibility of interesting 
Catherine the Great of Russia in his suggestions for practical reforms: 
later he was equally ready to advise the Estates General. As we have 
seen, he supposed 'the people in power' 'only wanted to know what 
was good in order to embrace it,' and he had said that 'men, let them 
but 07;1-ce ~learl}'.' _understand one another, will not be long ere they 
agree. His position was a blend of pessimism and optimism. Men 
would ~?t by the?1sclves follow the Principle of Utility in all matters: 
the polit1cal sanction was required in order to induce them to do so; 
but what was to make the legislator employ the political sanction 
properly? Apparently nothing more than the reasonable explanations 
of 0e. ~ensor. In the Fragment Bentham had conceded the technical 
possibility of conventions limiting government, and he had asserted 
th~t ~ovenunent should be obeyed only so long ~s t~1e proba?le 
m1scl11efs of obedience were less than the probable nmcluefs of resist­
ance. But these conceptions dealt with limiting cas~s on~y. If a gove~n­
ment oversteps the bounds of a convention there is a signal _for _resist­
ance: when governments make bad laws the individual may Justifiably 
decide to resist. But how are governments to be made to make good 

laws? 1 · f 
There, then, for the moment, Bentham lea~es t 1e qu~Stlon o 

government. His account may well seem very tlun and ~msat1sfactory. 
Not only do social forms other than government remam una1~alrc1, 
and not only is the constitutional question disregarded, but Im md1-
vidualism remains barren: the notions of an autonomous sphere for 
individual prudence and of natural limits of government action 
(which might, if developed, have led to the constitutional question) 

1 P., chap. 17, para. 6 ff. His aid is most needed in respect of probity. 
2 P., chap. 16, para. 55, note 1, para. IX (p. 391). 
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do not begin to touch those positive aspects of individual liberty 
that were to be discussed by John Stuart Mill and T. H. Green. More­
over, Uenth:1111 certainly appears to lay himself open to an obvious 
charge which critics from Macaulay and J. S. Mill onwards have not 
failed to bring against him-that he ignores the possibility of drawing 
lessons from history .1 Y ct the Fra.~111t·11t and the Pri11ciplcs occupy a 
special place in political theory. They arc the first major works in 
which a clear statement is given of the nature of government as an 
instrument whose value is to be judo-ed by its effe~ts and in which 
at _the same time far-reaching claims a::: made in regard 'to the potential 
eflectivencss of government. The notion of government as a fabri­
cated device was already old when Bentham was writing, but pre­
occupation with the contract theory had led to a greater concentration 
on the mode of fabrication than on the results of the operation of the 
device, other than as these served to preserve original natural rights, 
or to erect barriers against the evils or deficiencies of the state of nature. 
Bentham was unconcerned about origins, and considered that there 
were no such things as natural rights. He distinguished political and 
natural society, but analytically. The operation of his political sanction 
perhaps introducell into the operation of the other sanctions some­
what the same difference that others had conceived to be introduced 
by the move from the state of nature into political society; but Bentham 
was doing more than repeating old theories in a new form; he was 
advancing to a new standpoint in spite of the deficiencies of his logic 
and of his psychological ideas, and in spite of his over-reliance on 
reason and the mere apparatus of law. He was holding a new view of 
human nature. The individual of his psychology, artificial as he may 
appear to-day, was less of an abstraction than the possessors of natural 
rights who were postulated by many of his predecessors. He was an 
individual who might change and be changed. In consequence 
Bentham was holding a new view of government. His 'tutorial' 
theory should not read strangely to-day. It does not derive its character 
from the fact that Bentham in his time looked to benevolent despots 
as possible sponsors of his ideas. He also looked to other forms of 
government, and I think it is clear that he continued to think that the 
function of the legislator remained tutorial no matter what, on other 
grounds, it was considered that the form of government should be. 

1 In his essay on Coleridge in Disscrtati<ms a11d Diswssio11s Mill criticises Bentham for 
not concerning himself with laws of social development or with the nature of tradition. 
But this type of criticism can bc carried too far. It should not be forgotten that Bentham 
later wrote on Tl,c I1if/11c11ce of Time a11d Place i11 Mailers of Legislatio11. 
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We should recognise that there is an important sense in which, in even 
the most democratic community, at least certain types nf legislation 
must have the character that Bentham here tends to hold should attach 
to all legislation. For the same reasons that a rcprescntatin· rather 
than a direct form has become recognised as practicable for modern 
democratic government, legislation is liable to represent in dcmocracil·s 
not any precise and direct expression of a 'will of the people,' or even 
of majorities, but some fairly complex interaction between illc::i.s 
evolved in varying forms in different social groups; and in this process 
a leading part is played by elites at various points within society, 
especially elites of parliamentarians and administrators. The represen­
tative principle, party organization, and other influences, may place 
limits on the freedom of action of such elites: but within such limits 
elites frequently lead and indeed educate the 'general public,' and their 
legislation is even frequently and specifically designed to cclucatc. 1 

Such actions of government are tutelary in nature whether we like it 
or not. Bentham made less than we should of the reasons why such 
legislation occurs. It occurs in part because the majority of us accept 
the basis of government under which we live, wish to give the 
maximum of attention to our private lives, and arc only too glad to 
be told what to do in the greater number of situations in which our 
actions and those of our fellows affect each other. It occurs in part 
for a reason that operates more to-day than in Bentham's day­
because we are already committed to such a degree of common 
enterprise that detailed adaptations must be made from the centre. 
It also occurs in part, however, because there arc some people who 
make it their business to be longer-sighted than others and to put 
themselves in positions in which they can secure the co-operation 
of others through legislation. Such men practise the art of govern­
ment, although they no doubt require to practise other arts in order 
to achieve the position from which they can practise this one. It may, 
then, not be the whole of government, but it is an inevitable part of it, 
and it is by no means futile for Bentham to discuss it. Indeed it is a 
question the discussion of which is still very far from being at an end. 
Some consideration has been given by specialised sociologists to the 
position of elites, but those concerned with the wider problems of 
poli~cal th~ory have _hitherto scarcely dealt with the question, and in 
particular little attention has been paid to the moral issues it involves. 

It is not a matter for surprise that few have held that Bentham's 
1 Cf. the discwsion of the Benthamitcs, pp. xii-xiii, lxi-lxiii. 
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partial and unfinished views on government in these two works stand 
up to comparison with the leading views of other writers of his period. 
While Bentham spoke from a moral standpoint, it would be difficult 
t~ maintain that his moral insight equalled that of Rousseau. The 
lmtorical sense of Burke is certainly not present in Bentham's analysis. 
Perhaps he also lacked the srnse of justic<.: of Paine and other popular 
radicals. But considerations such as these should not lead us to lose all 
sense of perspective in passing judgment on the Frag111t:11t and the 
Pri11ciplcs; there were some very important and perhaps over-riding 
compensations. \Vas reliance on reason and the law for the attainment 
of the felicity of the greatest munber more paradoxical or less para­
doxical than the notion of forcing men to be free ?1 Was the propo­
sition that the legislator ought to be guided by reason more helpful 
or less helpful than the conclusion chat 'the unerring and powerful 
instincts' of Nature should be called in 'to fortify the fallible and feeble 
contrivances of our reason'?~ Has the notion of government as an 
adaptable instrument been more in accordance with experience or less 
in accordance with experience than the notion that at best government 
can be no more than a nece~sary evil ?3 

Nor let us fall into the fallacy of supposing that other writers were 
more in some main stream of 'the development of political theory' 
than was Bentham. There h:is been no main stream of political theory. 
(And, in particular, if there ever w:is a fiction, it is the idea that there 
has been some objective dialectical movement of political thought 
that culminated in the thesis of Hegel and the antithesis of Marx.) 
The ideas tmderlying the various political systems of to-day are 
manifold, and they arc diverse in their origins. And whatever else 
may be said about them, the ideas of Bentham and of his successors 
have at least played a considerable role in one of the many political 
traditions of the world, the tradition that has held that government is 
made for man, and not man for government. 

V 

It will be apparent that the historical influence of Benthamism 
does not mean the same as the influence of Bentham, and that it was 
a selection of Bentham's ideas and not the whole of his ideas that 

1 Social Contract, Dk. 1, chap. 7, last para. 
3 Rejlectio11s 011 rlie Fre11c/i Revol11rio11 (World's Classics Edition, Vol. IV, p. 37). 
3 Co111111011 Sense, first para. 
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entered into Benthamism. Bentham's working life covered the period 
that included the American Revolution, the French Revolution and 
the first phases of the Industrial Revolution. The Fr,((!IIIC11t :md the 
Principles represent, as has been said, the attack of an eighteenth­
century intellectual radicalism on the traditional English eighteenth­
century views of law and government. Later in the eighteenth 
century, and in the first few decades of the nineteenth century, these 
traditional views were attacked from other quarters. The French 
Revolution stimulated violent assertions of popular rights: economic 
and social changes made many industrialists and humanitarians per­
ceive that at least to certain situations that were arising much of the 
existing fabric of political institutions was inadequate; urbanization, 
for instance, and the development of the factory system, ,vere intro­
ducing new problems of town government, of relations between 
employers and employees, and of commercial law: solutions to such 
problems might be obtained more rapidly and more thoroughly 
by the interests concerned through Parliament than through the 
Courts, but effective action by Parliament would not be forthcoming 
unless the electoral system were reformed and unless legislation re­
placed administration as Parliament's main concern. For a considerable 
time these two new tendencies impeded one another: so long as there 
was a possibility that reform might come to mean Jacobinism and 
violence, the alternative was not moderate reform but no reform at all; 
only after 1815 did the view become common that moderate reform 
might be the preventive and not the encouragement of revolution. 
It was in these circumstances and at this point that the influence of 
Benthamism began. 

The Benthamites were unrevolutionary reformers: their schemes 
were based 0:1 ~ knowledge of English law and provided workable 
means of obtallll11g the desired changes within the existing institutional 
framework and without any redistribution of social power more 
fundamental than the transfer of influence from the landowners to 
th~ middle class. The reasons why Bentham himself gave his name to 
this_ movement and was acknowledged as its prophet arc not entirely 
straightforward. Not all of the Benthamites, let alone those who found 
in their froposals ~c~eptable means to their ends, subscribed to the 
whole o Bentham s ideas or even concerned themselves to discover 
what these were. Bu~, hroad~y speaking, Bentham became the prophet 
of the_movement which provided objectives, programmes and methods 
for n11ddle-class reform because, after sixty years of forceful statement 
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and re-statement, he became known as a moderate middle-class man 
with a reasonable doctrine of moderate improvement, and ingenious 
and practical sug!:?:estions fl,r dl·vices by means of which such improve­
ment miµJu be accomplished. 

The fuller explanation of chis position takes us beyond the present 
two works anll may be considered only briefly here. In neither the 
Fr,~~mrnt nor the Pri11cil'lcs had Bentham anything to say about 
Political Economy. He expressed himself on this subject, however, 
in the D1f 11cc if { :.rnry, in the Al.,1111,1/ of A1/iticc1/ Ec1mo111y, and in other 
works. In these writings Bentham was influenced by Adam Smith and 
added to parts of private ethics another field in which, in general, 
action by government could not profitably be undertaken in a 
developed society. This was not really consistent with the doctrines 
of the Pri11ciJ'lcs1 or with the conclusions that a more sceptical reading 
of the l-Vcc1/tli of S,1ti1111s might have suggested. If only in their 
private lives could men follow the Principle of Utility without 
being prompted thereto by the political sanction, how could their 
actions be counted upnn to be in accordance with the Principle of 
Utility in their economic transactions, the consequence of which 
transcended the bounds of their own control? Adam Smith himself 
had mentioned that those who live by rent, those wh~ live by profit, 
and those who live by wages might come to have different ideas of 
their own interests.2 He did not conceive that government action 
might be introduced in order to redress such tendencies towards 
lack of balance, although he did conceive the necessity for certain 
positive services by government in the economic sphere.3 The 
omission is one that Bentham rather than Smith might have been 
expected to remedy. "The fact ~hat Bentham went only part of the way 
to remedy this deficiency affected the subsequent lustory of both 
liberal and socialist theory:1 

1 Sec W. Stark (op. cit.) for the view th.it, in till" form in which llentham held it it 
was more consistent than has been supposed. . . ' 

2 Wea/ti, ofNi11iti11s, Dk. 1, chap. 11, Conclusion _(Ever):manEdm~n, yoI. 1, pp. 228-232). 
• 3 • Wea/1/1 ,,J Nations, 13½- ?• chap. 2. The ~tate 1s ~eqmred to mamtam not ?nly defence 
JUStlce, education and rehg1on but also certam pubhc works; and as _re~ardsJust1ce-'civ•i 
govemment, so far as it is inst_ituted for the security of pr<?~erty, 1s Ill reality institute~ 
for the defence of the rich agamst the poor' (Everyman Edioon, Vol. 2, p. 203). 

' Sec below, p. lxv, note 1. llentham got as for as urging the employment of the 'inter 
junction-prescribing' principle against aristocratic predominance. _And sec W. St ck 
(op. cit.): llentham advocated a limited amount of government. mtcrference for :f 
reduction of economic inequality-through encouragement o_f tlmft and regulation 1f 
testamentary provisions; and on more than one other quesuon he would have be~ 
'to the left' of the Manchester School. n 
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Bentham's influence on liberalism is due to his association with 
James Mill and his friends and his 'conversion' to radicalism. This 
conversion involved the closing of a gap in Bentham's political views 
through the utilisation of a method which had for long lain to hand. 
Bentham had not enquired how legislators were to become minded to 

make greatest happiness their objective. 1 But others had considaed a 
like problem. Hume had pointed out that authority was needed in 
society in order to overcome the tendency of most men to prefer 
trivial present advantage to remoter but greater interests. Authority 
should make 'the observance of the laws of justice our nearest interest 
and their violation our most remote'; and to ensure that authority 
does this it should be arranged that authority itself has an immediate 
interest injustice.2 How this was to be done Hume did not say, but 
radical thinkers had suggested an answer. Priestley had argued that the 
best way to ensure the identification of interests of government and 
governed was to maintain in governors the fear that they would be 
turned out of office in favour of rivals if they did not consult the}nterests 
of the people and court their favour. 3 And in the same year in ·which 
Bentham published the Frag111c11t, Tom Paine argued in Co111111011 Sense 
that the dangers of government could be reduced to a minimum if 
governments were representative in character and if elections were 
held as frequently as possible so that electors and elected were con­
stantly changing places and their interests would therefore be likely to 
remain the same.4 The notion of frequent exchange between governors 
and governed as a means whereby 'the interests of the one class arc 1nore 
or less indistinguishably blended with those of the other' was, as has 
been seen, one of the ideas in Bentham's digression on 'free govern­
ment' in the Fragment; but it was not there linked with a view of repre­
sentation. Bentham was early aware of the possibility of discussing 
representation in utilitarian terms: he did so in 1788 in a piece of ad vice 
designed for the Estates General; but his real concern on that occasion 
was with the advocacy of a utilitarian rather than a natural rights 
standpoint, a~1 n?t wi~1 representation as such. The emergence ~f 
a genuine utilitanan view of representation came after Bentham s 

1 In the Pref~ce to _the 2nd ~dition, Bentham said that when the Fragment was first 
written he saw m the 1_mperfect1ons of government no 'worse cause than inattention and 
prejudice: he saw not m tl~em then what the experience and observations of ncarl y fifty 
years have sin7e taught him to sec in them so plainly, the elaborately organized and 
anxiously cherished and guarded products of sinister interest and artifice' (D., Vol. 1, 

P· 242). 3 P 2 
1 Treatise, Bk •. • t. • Sect. 7 (Everyman Edition, pp. 2, Vol. 236--8). 
a Essay, 1st Edit., P· 9- c Common Se11se, para. 6. 
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conversion to radicalism; and here Bentham was preceded by James 
Mill who published an article in the l:di11b1tr,(!h Rc11it:111 in 1809 in which 
he usell arguments simibr to those of PricsclC\·. Bcntham's Catcchis111 
of P.1rli,11111.;1t,1r)' R..1fir111, published in the sam~ year, did not include 
any advocacy of franchise cxtrnsion. It was not until 1817 chat the 
Catahis111 was republished with an introduction insisting on radical 
as against moderate reform. In the following year Bentham drew up 
his R.csol11ti(>11s 1111 P.1rli,1111mt,1ry R..1J>n11 ,vhich were moved in the House 
of Commons by Sir Francis Burdett and ,vhich firmly stated that the 
basis of good government was the idcntity of interests between 
goYernment and governed, anLI that the guarantee of such an identifi­
cation could be forthcoming only 'in so far as the members of this 
House arc in fact chosen, and from time to time removable by the 
free suffrages of the great body of the peoplc.' 1 

Utilitarian radicalism, however, remained a very special form of 
radicalism, and particular! y for lkncham. Before Bentham's time, 
English radical tradition, as far back as the Levellers, spoke mainly in 
terms of natural rights: Tom Paine was concerned with the R((!hts of 
AI.i11 as well as ,vith the natural and artificial identification of egoistic 
interests. Further, this tradition frequently contrasted society and 
government to the detrimem of gm,ernment because government was 
taken to be associated with tyranny. Again, from the Levellers to 
Spence in his Lecture to the Newcastle Philosophical S(>cicty (1775), Ogilvie 
in his Essay 011 the R((!ht if Property i11 Lm1d (1781). and even to Paine in 
Agraria11 Justice (1795-6) there had been a socialist or quasi-socialist 
strand in radicalism.2 All three tendencies were foreign to Bentham, 
who attacked natural rights, saw the well-being of society as possible 
only through the instrumentality of government, and, in his Radicalis111 
Not Da11gcro11s ( 1820) defended reform proposals against the charge 
that they would be subversive of property. 

It is w1fortunate that Bentham, a leader of the attack on natural 
rights, could not extend his scepticism into the realm of economics. 

1 D., Vol. 10, p. 495. In the Preface to F, 2nd Edition, Bentham rcfrrs to 'those general 
conceptions in the development and application of which no small portion of the aggre­
gate mass of my intervening works have been employed, namely, that no system or form 
of government ever had, or ever could have had, for its actual and principal end in view, 
the good of any other persons, than the very individuals by whom, on each occasion, the 
powers of it were exercised' (13., Vol. 1, p. 2-10). He goes on to say that the interests at 
present served by I3ritish government arc those of the Aristocrat. The 'interest-junction­
prcscribing' principle must be brought into effect so that rulers' interests will come into 
coincidence with the universal interest (ibid., p. 2-15). 

a Sec M. Deer: History ~J Britis/a S,,ci11/i.m1, Pt. 2, chap. 2. 
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The natural identification of interests, eschewed in the p0litical field, 
was accepted by him in the fielJ of economics and the way was thus 
prepared for that separation of politics and ecllnomics which was 
nineteenth-century liberalism's greatest limitation. Other theories 
sought to remedy the deficiency \n opposed :md unsatisfactory ways. 
Hegelian theory subsumed the economic world in tlut n( the state, but 
left the indivi<lual an abstraction: Marxism made the economic ,vorld 
the only social world and the state an organ of a dominant class, and 
again the individual was left as an abstraction. The di~junction between 
politics and economics has still, indeed, satisfactorily to be m·crrnme, 
and there arc other syntheses within political theory that arc still 
awaited. An adequate political theory must consider political institu­
tions as existing for flesh and blood men anJ ,,·omen, yet must admit 
that there arc social values that arc not mere additions of individual 
values; it must find a place in society for reason, the non-rational and 
the irrational; it must retain the conception o( government as an 
adaptable instrument that can be used for better or worse, but it must 
reconcile with this the fact that it is not possible to rely for good 
government upon political parties or any assemblages of govern­
mental devices any more than upon the enlightenment of 'governors' 
or censorial jurists. 

But in approaching these problems, the political theorist of to-day 
may do well to start with Bentham, and with some of those aspects 
of Bentham's ideas that entered very littk into Benthamism. Like 
Hume, Bentham demolished some fictions, and it may be advantageous 
to carry further his attacks on the fictitious. He disentangled some 
fundamental conceptions, and a study of his methods may assist 
in the disentangling of more. Standing on the borderline between 
eighteenth-century and nineteenth-century political thought, Bentham 
reveals some of the merits and some of the defects of the thought of 
both periods; and he may even encourage a political theorist in the 
twentieth century to dare to think for himself: he may, to use his own 
words at the end of the FraLf/,lllCllt 'do something to instruct, but more to 
undeceive, the timid and admiring student: to excite him to place more 
confidence in his own strength, and less in the infallibility of great 
names ... to teach him to distinguish between showy language and 
sound sense ... to dispose him rather to fast on ignorance than feed 
himself with error.' 
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PREFACE 

1_. THE age we live in is a busy age; in which knowledge is ,\fotil'cs of 1l1e 
rapidly advancing towards perfection. In the natural world, P"°~mr 1111dcr-
• • 1 tl • • I d. d · h 1t1kmg 111 part1cu ar, every ung teems wit 1 1scovcry an wit • 
improvement. The most distant and recondite regions of the 
earth traversed and cxplorcd-tl1c all-vivifying and subtle 
clement of the air so recently analyzed and made known to 
us,-are striking evidences, were all others ·wanting, of this 
pleasing truth. 

2. Correspondent to disco11cry and i111pro1•c111c11t in the natural 
world, is rcformatio11 in the moral; if that which seems a 
common notion be, indeed, a true one, that in the moral 
world there no longer remains any matter for discovery. 
Perhaps, however, this may not be the case: perhaps among 
such observations as would be best calculated to serve as 
grounds for reformation, arc some which, being observations 
of matters of fact hitherto either incompletely noticed, or not 
at all would, when produced, appear capable of bearing the 
name of discoveries: witl1 so little method and precision have 
the consequences of this fw1damental a..xiom, it is the greatest 
liappi11ess of the greatest 111m1ber that is the meas11re of right a11d 
wro11g, been as yet developed. 

3. Be this as it may, if cl1ere be room for making, and if 
there be use in publishing, disco,,eries in the t1at11ral world, 
surely there is not much less room for making, nor much 
less use in proposing, refor111atio11 in the moral. If it be a matter 
of importance and of use to us to be made acquainted with 
distant countries, surely it is not a matter of much less import­
ance, nor of much less use to us, to be made better and better 
acquainted with the chief means of living happily iu 011r ow11. 
If it be of importance and of use to us to know the principles of 
the element we breathe, surely it is not of much less import­
ance nor of much less use to comprehend the principles, and 
endeavour at the improvement of those laws, by which alone we 
breathe it in security. If to this endeavour we should fancy any 
Author, especially any Author of great name, to be, and as far 

3 
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as could in such c:1,L' be c:--:11 ,·L"tnl. tl) .zi·,,u· l1i111sclfa Jctcrmined 
and perscn-rin12; encm\·, w!ut ~h,,11ld we s:l\'- of him? We 
should say chat ~he intL·;nt, ()f rL·f,,r111.1ti,,11. :rnJ through them 
the welfare of m:111ki11d, were imn1:1r.1blv connected with the 
downfall of his work..,: l>f a µ:re.H ~J.1rt. :1.t k:ist, of the esteem 
and influence, which these Wllrb mi!!;ht under whatever 
title.: have.: acciuirc.:d. • 

4. Such an c.:nemy it has !wen my misf~irtunc (and not mine 
only) to sc.:c.:, or fancy at least I .s:iw, in the Author of the 
celebrated Co.\lMENTARIES 011 the· L\ \t/S ci(Er-;GL:'.ND; an Author 
whose works have had beyond compa~ison a more extensive 
circulation, have obtained a l!;reatcr share of esteem, of 
applause, and consequently of influence (and chat by a title 
on many grounds so indisputable) tl1:111 any ocher writer who 
on that subject has ever yet appeared. . 

5. It is on this account that I conceived, some time smcc, the 
design of pointing out some of what appeared to me the 
capital blemishes of that work, particularly this grand and 
fundamental one, the antipathy to reformation; or rather, 
indeed, oflaying open and exposing the universal inaccuracy and 
confusion which seemed to my apprehension to pervade tl1e 
whole. For, indeed, such an ungenerous antipathy seemed of 
itself enough to promise a general vein of obscure and crooked 
reasoning, from whence no clear and sterling knowledge 
could be derived; so intimate is the connexion between some 
gifts of the understanding, and some of the affections of the 
heart. 

6. It is in this view that I took in hand that part of the first 
volume to which the Author has given the name of INTRO­
DUCTION. It is in this part of the work that. is contained 
whatever comes under the denomination of general pri11ciples. 
It is in this part of the work that arc contained such preliminary 
views as it seemed proper to him to give of certain objects 
real or imaginary, which he found connected with his subject 
LA w by identity of name: two or three sorts of LA ws of 
Nature, the revealed LAW, and a certain LAW of Nations. It is 
in ~his pa~t of the work that he has touched upon several 
topics which relate to all laws or institutions1 in general, or 

1 I add here the word institutions, for the sake of including rules of Common 
Law, as well as portions of Stat11te Law. 
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at least to whole classes of institutions without relating to any 
one more than to another. 

7. To speak more particularly, it is in this part of his work 
that he has given a definition, such as it is, of that whole 
branch of law which he had taken for his subject; that branch, 
which some, considering it as a main stock, would term LAW 
without addition; and which he, to distinguish it from those 
others its co11di1 1idC11t brmzflics,1 terms law m1111icipa/:-an 
account, such as it is, of the nature and origin of Natural 
Society the mother, and of A1/iticc1/ Society the daughter, of 
Law 1111111icipal, duly bq~otten in the bed of Mctaphor:-a 
division, such as it is, of II law, individually considered, into 
what he fancies to be its p,zrts:-an account, such as it is, of the 
method to be taken for imcrprcti11_<! any law that may occur. 

8. In regard to the Law of England in particular, it is here 
that he gives an account of the division of it into its two 
branches (branches, ho\vcvcr, that arc no ways distinct in the 
purport of them, when once established, but only in respect 
of the source from whence their establishment took its rise) 
the Stat11te or Written law, as it is called, and the Commo11 or 
U111flritte/l :-an account of what arc called Gcllcral Customs, 
or institutions in force throughout the whole empire, or at 
least the whole nation;-of what arc called Partiwlar Customs, 
institutions of local extent established in particular districts; 
and of such adopted institutions of a general extent, as arc 
parcel of what arc called the Ci,,i/ and the Ca11011 laws; all 
three in the character of so many branches of what is called 
the Co111111011 Law:-in fine, a general account of Equity, that 
capricious and incomprehensible mistress of our fortunes, 
whose features neither our Author, nor perhaps any one is 
well able to delineate ;-of Eq11ity, who having in the begin­
ning been a rib of Lall', but since in some dark age plucked 
from her side, when sleeping, by the hands not so much of 
God as of enter prizing J udgcs, now lords it over her parent 
sistcr:-

9. All this, I say, together with an account of the different 
districts of the empire over which different portions of the 
Law prevail, or over which the Law has different degrees of 
force, composes that part 0f our Author's work which he has 

1 Me111bra cv11di11id<!11ti,1.-SAUND. Log. I. L. c. 46. 
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styled the INTRODUCTION. His eloquent 'Discourse on the 
study of the Law,' with which, as being a Jiscourse of the 
rhetorical kind, rather than of the didactic, I proposed not to 
intermeddle, prefaces the whole. 

10. It would have been in vain to have thought of travelling 
over the whole of so vast a work. Mv design, therefore, was 
to ~kc such a portion of it, as might affilfd ~ fair and adequate 
specimen of the character and complexion of the whole. For 
this purpose the part here marked out would, I thought, 
abundantly suffice. This, however narrow in extent, was the 
most conspicuous, the most characteristic p:irt of our Author's 
work, and that which was most his own. The rest was little 
more than compilation. Pursuing my examination thus far, 
I should pursue it, I thought, as far as was necessary for my 
purp~se: and I had little stomach to pursue a t:isk at once so 
laborious and so invidious :iny farther. If J-frrrnlcs, :iccording 
to the old proverb, is to be known ex pcdc: much more 
thought I, is he to be known ex capitc. 

11. In these views it was that I proceeded as far as the middle 
of the_ definition of the Law 1111111 icipal. It was there, I fou_nd, 
not without surprise, the digression which _ma~es the subject 
of the present Essay. This threw me at first mto no small 
perplexity. To give no account of it :it. all ;-to pass wholly 
sub silentio, so large, and in itself so m:itenal a part o~ the work 
I was examining, would seem strange: ~t tl~e same time I saw 
no possibility of entering into an exam111at10n of a passage _so 
anomalous, without cutting in pieces the thread of the dis­
course. Under this doubt I determined, at any rate for the 
present, to pass it by; the rather as I could not perceive any 
connection that it had with any thing that came before or 
after. I did so; and continuing my examination of the defini­
tion from which it digressed, I travelled on to the end of the 
Introduction. It then became necessary to come to some 
definitive resolution concerning this excentric part of it: and 
the result was, that being loth' to leave the enterprise I had 
begun in this respect, imperfect, I sat down to give what_ I 
intended should be a very slight and general survey of 1t. 
The farther, however, I proceeded in examining it, the more 
confused and unsatisfactory it appeared to me: and the 
greater difficulty I found in knowing what to make of it, 
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the more words it Cl)St me, I found, to say so. In this way, 
and by these mc:ms it was that the present Essay grew to the 
bulk in which the Reader secs it. When it was nearly com­
pleted, it occurred to me, that as the digression itself which I 
was examining w:1s perfectly distinct from, and unconnected 
with the text from which it starts, so was, or so at lc::tst might 
be, the cririq11c on th::tt digression, from the critique on the text. 
The former w:1s bv much too large to be cngrafted into the 
latter: and since if it accompanied'it at all, it c~ould only be in 
the shape of an Appendix, there seemed no rc:1son why the 
same publication should include them both. To the former, 
therefore, as being the least, I determined to give that finish 
which I was able, and which I thought was necessary: and to 
publish it in this detached manner, as the first, if not the only 
part of a work, the principal and remaining part of which 
may possibly sec the light some time or other, under some 
such title as that of 'A COMMENT 011 the COMMENTARIES.' 

12. In the meantime, that I may stand more fully justified, 
or excused at least, in an enterprise to most perhaps so extra­
ordinary, and to many doubtless so unacceptable, it may be 
of use to endeavour to state with some degree of precision, 
the grounds of that war which, for the interests of true 
science, and of liberal improvement, I think myself bound to 
wage against this work. I shall therefore proceed to mark 
out and distinguish those points of view in which it seems 
principally reprehensible, not forgetting those in which it 
seems still entitled to our approbation and applause. 

13. There arc two characters, one or other of which every Tlie business of 
man who finds any thing to say on the subject of Law, may be ,~,e C:ensor dis-

. . ~ . t111e111s/red from 
said to take upon hun ;-that of the ExpositM, and that of the 11,,;, oft/re Ex-
Ce11sor. To the province of the Expositor it belongs to explain positor. 

to us what, as he supposes, the Law is: to that of the Censor, 
to observe to us what he thinks it ought to be. The former, 
therefore, is principally occupied in stating, or in enquiring 
after facts: 1 the latter, in discussing reaso11s. The Expositor, 

1 In practice, the question of Lall' has commonly been spoken of as opposed 
to that of fact: but th.is distinction is an accidental one. That a Law command­
ing or prohibiting such a sort of action, has been established, is as much a fact, 
as that an i11di11id11al action of that sort has been committed. The establishment 
of a Law may be spoken of as a fact, at least for the purpose of distinguishing 
it from any consideration that may be offered as a rcaso11 for such Law. 
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keeping within his sphere, has no concern with any other 
facul?es of the mind than the apprelze11sio11, the 111c111ory, and 
the ;udgment: the latter, in virtue of those sentiments of 
pleasure or displeasure which he finds occasion to annex to 
the objects under his review, holds some intercourse with the 
affections. That which is Law, is, in different countries, ·widely 
diH"erent: while that which ought to be, is in all countries to a 
g_n~at degree 0e same. The Expositor, therefore, is always the 
c1t12en of this or that particular country:. the Ce11sor is, or 
ought to be the citizen of the world. To the Expositor it 
belongs to shew what the Legislator and his undcrworkman 
the Judge have done already: to the Cc11sor it belongs to sugg~st 
what the Legislator 011ght to do in f11t11re. To the Censor, 111 

short, it belongs to teach that sciet1cc, which when by change 
of hands converted into an art, the LEGISLATOR practises. 

The latter ~lone 14. Let us now return to our Author. Of these two per-
our Authors. £ tl d" • . h bl fi . h 1 1 . I I . I . ec y 1Stmgms a e unct10ns, t e atter a one is t 1at w 11c 1 it 

fell necessarily within his province to discharge. His pro­
fessed object was to explain to us what the Laws of England 
were. 'Ita lex scripta est,' was the only motto which he stood 
engaged to keep in view. The work of cet1s11re (for to this 
word, in default of any other, I find it necessary to give a 
neutr~l sense) the work of cens11rc, as it may be styled, or, in a 
certam sense, of criticism, was to him but a parergo11-a work of 
supererogation: a work, indeed, which, if aptly executed, 
could not but be of great ornament to the principal one, and 
of great instruction as well as entertainment to the Reader, 
but from which our Author as well as those that had gone 
before him on the same line, :Uight, without being c_hargcable 
with any deficiency, have stood excused: a work wluch, when 
superadded to the principal, would lay the Aut_hor un_der 
additional obligations, and impose on ~im n~w dt~ties: wluch, 
notwithstanding, whatever else it might differ m from the 
principal one, agrees with it in this, that it ought to be executed 
with impartiality, or not at all. 

Laws ought to 15. If, on the one hand a hasty and undiscriminating con-
be scrutinized de f h • bli' 1 d h" lf withfreedom. mner o w at Is esta s 1e , may expose 1mse to con-

tempt; on the other hand, a bigoted or corrupt defender of 
the works of power, becomes guilty, in a manner, of the 
abuses which he supports: the more so if, by oblique glances 
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and sophistical glosses, he studies to guard from reproach, 
or recommend to favour, what he knows not how, and dares 
not attempt, to justify. To a man who contents himself 
with simply stating an institution as he thinks it is, no share, 
it is plain, can justly be attributed (nor would any one think 
of attributing to him any share) of whatever reproach, any 
more than of whatever applause the institution may be 
thought to merit. But if not content with this humbler 
function, he takes upon him to give reasons in behalf of it, 
reasons whether made or found by him, it is far otherwise. 
Every false and sophistical reason that he contributes to cir­
rnlate, he himself is chargeable with: nor ought he to be 
holden guiltless even of such as, in a work where fact not 
rcast111 is the question, he delivers as from other writers with­
out censure. By officiously adopting them he makes them 
his own, though ddivered under the names of the respective 
Authors: not much less than if delivered under his own. For 
the very idea of a rc11so11 betokens approbation: so that to 
deliver a remark under that character, and that without 
censure, is to adopt it. A man will scarcely, therefore, with­
out some note of disapprobation, be the instrument of intro­
ducing, in the guise of a reason, an argument which he docs 
not really wish to sec approved. Some method or other he 
will take to wash his hands of it: some method or other he 
·will take to let men see that what he means to be understood 
to do, is merely to report the judgment of another, not to 
pass one of his own. Upon that other then he will lay the 
blame: at least he will take care to repel it from himself If 
he omits to do this, the most favourable cause that can be 
assigned to the omission is indifference: indifference to 
th~ public welfare-that indifference which is itself a 
cnmc. 

16. It is wonderful how forward some have been to look 
upon it as a kind of presumption and ingratitude, and rebellion, 
and cruelty, and I know not what besides, not to allege only, 
nor to own, but to suffer any one so much as to imagine, 
that an old-established law could in any respect be a fit 
object of condemnation. Whether it has been a kind of 
personification that has been the cause of this, as if the Law 
were a living creature, or whether it has been the mechanical 
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veneration for antiquity, or what other delusion of the fancy, 
I shall not here enquire. For my p:ut, I knmv not for what 
good reason it is that the merit of justifying a law when right 
should have been thought greater, than that of censuring it 
when wrong. Under a government of Laws, what is the 
motto of a good citizen? To obey p1111ct11,illy; ft1 ff//Sttr1·frccly. 

17. Thus much is certain; that a system that is never to be 
censured, will never be improved: that if nothing is ever to 
be found fault with, nothing will ever be mended: and that 
a resolution to justify every thing at any rate, and to dis­
approve of nothing, is a resolution which, pursued in future, 
must stand as an effectual bar to all the additio11t1! happiness 
we can ever hope for; pursued hitherto would have robbed 
us of that share of happiness which we enjoy :ii ready. 

18. Nor is a disposition to find 'every thing as it should be,' 
less at variance with itself, than with reason and utility. 
The common-place arguments in which it vents itself justify 
not what is established, in effect, any more than they condemn 
it: since whatever 11otv is established, 011cc was innovation. 

19. Precipitate censure, cast on a political institution, docs 
but recoil on the head of him who casts it. From such an 
attack it is not the institution itself, if well grounded, that can 
suffer. What a man says against it either makes impression 
or makes none. If none, it is just as if nothing had been said 
about the matter: if it does make an impression, it naturally 
calls up some one or other in defence. For if the institution is 
in truth a beneficial one to the community in general, it cannot 
but have given an interest in its preservation to a number of 
individuals. By their industry, then, the reasons on which 
it is grounded arc brought to light: from the observation of 
which those who acquiesced in it before upon trust, now 
embrace it upon conviction. Censure, therefore, though ill­
founded, has no other effect upon an institution than to bring 
it to that test, by which the value of those, indeed, on which 
prejudice alone has stamped a currency, is cried down, but 
by which the credit of those of sterling utility is confirmed. 

20. Nor is it by any means from passion and ill-humour, 
that censure, passed upon legal institutions, is apt to take its 
birth. When it is from passion and ill-humour that men 
speak, it is with men that they are in ill-humour, not with 
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laws: it is men, not laws, that arc the butt of 'arrogance.'1 

Spleen and turbulence may indeed prompt men to quarrel 
with living individuals: but when they make complaint of 
the dead letter of the Law, the work of departed lawgivers, 
against whom no personal antipathy can have subsisted, it is 
always from the observation, or from the belief at least, of 
some real grievance. The Law is no man's enemv: the Law 
is no man'; rival. Ask the clamorous and w1ruly 1{rnltitude­
it is never the Law itself that is in the wrong: it is always some 
wicked interpreter of the Law that has corrupted and abused 
it.2 

1 'Arr<1_(!,111cc ;' our Author c.1lls it 1/1c utmost arrog,111u,-• 'to censure what has, 
at least, a better chance to be right, than the singular notions of :my particular 
man:' meaning thereby certa:n ecdesiastic.11 institutions. Vibrating, as it should 
seem, between passion and di,cretion, he has thought it necessary, indeed, to 
insert in the sentence that, which being inserted, turns it into nothing: After 
the word 'censure,' 'with contempt' he adds, 'and rudeness:' as if there needed a 
professor to inform m, that to treat any thing with contempt and rudeness is 
arrogance. 'Indecency,' he had already called it, 'to set up private judgment in 
opposition to public:' and this without restriction, qualitication, or reserve. 
This wa~ in the first tr.msport of a holy zeal, before discretion had come in to 
his assistance. This passage the Docrnrs Priestley'' and F11mea11.~, who, in 
quality of Dissenting Ministers, and champions of dissenting opinions, saw 
themselves particularly attacked in it, have not suffered to pass unnoticed; 
any more than has the celebrated Author of the' Remarks 011 tire Acts of 1/11: 131/i 
Parlia111e111J,' who found it adverse to his enterprize, for the same reason that 
it is hostile to every other liberal plan of political discussion. 

My edition of the Commentaries happens to be the first: since the above 
paragraph was written I have been directed to a later. In this later edition the 
passage about 'indecency' is, like the other about 'arrogance,' explained away 
into nothing. What we arc now told is, that 'to set up private judgment in 
[Pirulet11 aud faaious] opposition to public autliority' (he might have added­
or to private either) is 'indecency.' [Sec the 5th edit., Svo, p. 50, as in the 1st.] 
This we owe, I think, to Dr. Furneaux. The Doctors, Furneaux and Priestley, 
under whose well-applied correction our Author has smarted so severely, have 
a good deal to answer for: They have been the means of his adding a good deal 
of this kind of rhetorical lumber to the plentiful stock there was of it before. 
One passage, indeed, a passage deep-tinctured with religious gall, they have 
been the mr:-ans of clearing away entirelyc: and in this at least, they have done 
good service. They have made him sophisticate: they have made him even 
expunge: but all the Doctors in the world, I doubt, would not bring him to 
confession. Sec his answer to Dr. Priestley. 

2 There is only one way in which censure, cast upon the Laws, has a greater 
tendency to do harm than good; and that is when it sets itself to contest their 
validity: I mean, when abandoning the question of expediency, it set~ itself to 
contest the right. Dut this is an attack to which old-established Laws are not so 

~ 4 Comm., p. 50. h See Remarks, &c. 
c Sec Letters to Mr. Justice Blackstone, 1771. Second Edition. 
J In the Preface. c Sec Furneaux, Letter VII. 
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21. Thus destitute of foundation arc the terrors, or pretrnded 
terrors, of those who shudder at the idea of :1 free censure of 
established institutions. So little docs the pc:1cc of society 
require the aid of those lessons which teach men to :1cccpt 
of any thing as reason, and to yidd the s:1111c :1bjcct and 
indiscriminating homage to the Laws here, which is paid to 
the despot elsewhere. The fruits of such tuition :ire visible 
enough in the character of that race of men who have :1lways 
occupied too large a space in the circle of the profession: a 
passive and enervate race, ready to swallow any thing, and 
to acquiesce in any thing: with intellects incapable of distin­
guishing right from wrong, and with affections alike indiff­
erent to either: insensible, short-sighted, obstinate: lethargic, 
yet liable to be driven into convulsions by false terrors: deaf 
to the voice of reason and public utility: obsequious only to 
the whisper of interest, and to the beck of power. 

22. This head of mischief, perhaps, is no more than what 
may seem included under the former. For why is it an evil 
to a country that the minds of those who ha vc the Law under 
their management should be thus enfeebled? It is because it 
finds them impotent to every enterprise of improvement. 

23. Not that a race of lawyers and politicians of this ener­
vate breed is much less dangerous to the duration of that share 
of felicity which the State possesses at any given period, 
than it is mortal to its chance of attaining to a greater. If the 
designs of a Minister arc inimical to his country, what is the 
man of all others for him to make an instrument of or a du pc? 
Of all men, surely none so fit as that sort of man who is ever 
on his knees before the footstool of Authority, and who, 
when those above him, or before him, have pronounced, 
thinks it a crime to have an opinion of his own. 

24. Those who duly consider upon what slight and trivial 
circumstances, even in the happiest times, the adoption or 

liable. As this is the last though but too common resource of passion and ill­
humour; and what men scarce think of betaking themselves to, unless irritated 
by personal competitions, it is that to which recent Laws arc most exposed. 
I speak of what are called written Laws: for as to 1111written institutions, as there 
is n_o ~uch thing as any certain symbol by which their authority is attested, their 
validity, how deeply rooted soever, is what we see challenged without remorse. 
A radical weakness, interwoven into the very constitution of all 1111writrn1 
Law. 
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rejection of :1 L:i w so often turns; circumstances with which 
the ucilitY of it h:is no im:iginable connection-those who 
consiJcr the desolate and abject state of the human intellect, 
during the perioJs in ".-hich so great a part of the still subsisting 
mass of institutions h:i.d their birth-those who consider the 
backwardness there is in most men, unless when spurred by 
personal interests or resentments, to run a-tilt against the 
Colossus of authority-those, I say, who give these considera­
tions their due weight, will not be quite so zealous, perhaps, 
as our Author h:is been to terrify men from setting-up what is 
now 'private judgment,' against what once was 'public1': nor 
to thunder down the harsh epithet of 'arrogance' on those, 
who, with whatever success, arc occupied in bringing rude 
establishments to the test of polished reason. They will rather 
do what they can to cherish a disposition at once so useful and 
so rare2 : which is so little connected with the causes that make 
popular discontentments dangerous, and which finds so little 
aliment in those propensities that govern the multitude of 
men. They will not be for giving such a turn to their dis­
courses as to bespeak the whole of a man's favour for the 
defenders of what is established: nor all his resentment for the 
assailants. They will acknowledge that if there be some 
institutions which it is 'arrogance' to attack, there may be 
others which it is effrontery to defend. ToURREIL3 has defended 
torture: torture established by the 'public judgment' of so 
many enlightened nations. BECCARIA {'indecent' and 'arro-
gant' Beccaria!) has condemned it. Of these two whose lot Our Author 
among men would one choose rather,-the Apologist's or ,vhy atta,ktd in 
h C , ? the character of 

t e ensor s. an Expositor. 
25. Of a piece with the discernment which enables a mall to 

perceive, and with the courage which enables him to avow, 
1 Sec note 1, p. 11. 
9 One may well say rare. It is a matter of fact about which there can be no 

dispute. The truth of it may be seen in the multitude of Expositors which the 
Jurisprudence of every nation furnished, ere it afforded a single Ce1isor. When 
Beccaria came, he was received by the intelligent as an Angel from heaven 
would be by the faithful. He may be styled the father ofCensorial]urisprµde11ce. 
Montesquieu's was a work of the mixt:d kind. Before Montesquieu all was un­
mixed barbarism. Grotius and Puffendorf were to Censorial Jurisprudence 
what the Schoolmen were to Natural Philosophy. 

3 A French Jurist of the last age, whose works had like celebrity, and in 
many respects much the same sort of merits as our Author's. He was known 
to most advantage by a translation of Demosthenes. He is now forgotten. 
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the defects of a system of imritutil ,ns. is tint accuracy of con­
ception which cnablt:s him tu g1\·c.: a clear accot;nc of it. 
No wn11da tht:11, in a trc:ni~c p\nly of the expository class, 
and p:ircly of the Ct'll.il>ri,i/, rlut if the latter department is 
filled with illlbccility, sy111ptl>1m uf kindred wcakrn:ss should 
cl1;ir:1ctcri1c the f~1rlllcr. , 

-:?Ji. The fnr 111 n dcp:1rtllll'llt, !HJwevcr, of our Authors 
work, is wlut, t)!l its uwn ,1n·,rnnt 111c.:rdy, l sho~ild scarce 
have f111111 d myself disp,1,n! to inrL:rmcd~lle with. The 
bu-;incs, of simple c:,:positi,m is a harve~t Ill \Vl11ch there scer_ned 
no 1ikclilrnoJ of there heing any w;mt of labourers:_ :1nd mto 
which thcrd~)re I had little ambition to thrust my sickle. 

27. At anv rate, had I s:it down to make a report ofit in 
this charactc0r :ilone, it would have been with feelings very 
different from those of which I now am conscious, and in a 
tone very different from that \Vhich I perceive myself to have 
assumed. In dt:termining what conduct to observe respecting 
it, I should have considered whether the taint of error seemed 
to confine itself to parts, or to diffuse itself through the whole. 
In the httcr case, the least invidious, and considering the bulk 
of the work, the most beneficial course would have been to 
have taken no notice of it at all, but to have sat down and 
tried to give a better. If not the \Vhole in general, but scatt­
ered positions only had appeared exceptionable.:, I should have 
sat down to rectify those positions \Vith the same apathy 
with which they were advanced. To fall in an adverse way 
upon a work simply expository, if that were all there were of 
it, would have been alike ungenerous and unnecessary. In 
the involuntary errors of the 1~11derstm1di11g there can be little 
to excite, or at least to justify, resentment. That which alone, 
in a manner, calls for rigid censure, is the sinister bias of the 
affections •. If _then I may still continue to mention as separate, 
par~ :Vh1c~ m the work itself arc so intimately, and, indeed, 
und1stmgu1shably blended, it is the cc11sorial part alone that 
has drawn from me that sort of animadversion I have been 
led to bestow indiscriminately on the whole. To lay open, 
and if possible supply, the imperfections of the other, is an 
operation that might indeed of itself do service; but that 
which I thought would do still more service, was the weaken­
ing the authority of this. 
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28. Under the sanction of a great name every string of 
words however tmmeaning, every opinion however 
erroneous, will have a certain currency. Reputation adds 
weight to sentiments from whence no part of it arose, and 
which had they stood alone might have drawn nothing, 
perhaps, but contempt. Popular fame enters not into nice 
distinctious. Merit in one department of letters affords a 
natural, and in a manner irrccusable presumption of merit 
in another, especially if the two departments be such between 
which there is apparently a close alliance. 

29. Wonderful, in particular, is tl1at influence which is 
gained over young minds, by the man who on accow1t of 
whatever class of merit is esteemed in the character of a 
preceptor. Those who have derived, or fancy themselves to 
have derived knowledge from what he knows, or appears to 
know, will naturally be for judging as he judges: for reasoning 
as he reasons; for approving as he approves; for condemning 
as he condcnms. On these accounts it is, that when the general 
complexion of a work is unsound, it may be of use to point 
an attack against the whole of it without distinction, although 
such parts of it as arc noxious as well as unsow1d be only 
scattered here and tl1cre. 

30. On these considerations then it may be of use to shew, 
that the work before us, in spite of the merits which recom­
mend it so powerfully to the imagination and to the ear, has 
no better title on one account than on another, to that influence 
which, were it to pass wmoticed, it might continue to exercise 
over the judgment. 

31. The Introduction is the part to which, for reasons that 
have been already stated, it was always my intention to con­
fine mysel£ It is but a part even of this Introduction that is 
the subject of the present Essay. What determined me to 
begin with this small part of it is, tl1c facility I found in 
separating it from every thing that precedes or follows it. 
This is what will be more particularly spoken to in another 
place.1 

32. It is not that this part is among tl1osc which seemed 
most open to animadversion. It is not that stronger traces 
arc exhibited in this part than in another of that spirit in our 

1 Sec the ensuing Introduction. 
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pass,1ges from 
the work at 
large. 

Author which scc111., so Ii( "tile ll I IZ.d~)rIJL1tin11, and to that 
Liberty which is Rcf~1rmati1111 's harhin~er. 
_ 33. It is not here that he tr.unplcs n'n the right of private 

Judgment, th:it basis of en-ry thin~ tl1:1t an En~lishman holds 
<lcar. 1 It is nnt here, in p.nticular, tl1:1t he insults our under­
standings with nugatory reasons; stands tL1rth the professed 
champion of religious i11tulcra11cc; or openly sets his face 
against civil rcfurnu.tion. 

34. It is not here, for cx:implc, he would persuade us, that 
a tradt:r ,vho ocrnpics a booth :it a fair is aJ10/ for his pains; 
an<l on that account no fit object of the Law's protection.2 

35. It is not here that he gives the pn:sence of 011c man at 
the maki11g of a Law, as a rc,1so11 v.-hy tc11 tll()t1Si111d others that 
arc to obey it, need know nothing of the matta. 3 

36. It is not hen:, that after telling us, in express terms, 
there must be an 'actual breaking' to make burglary, he tells 
us, in the same breath, and in terms equally express, where 
burglary may be 111itho11t actual breaking; and this because 'the 
Law will not suffer itself to be trilled with.'·1 

1 Sec note 1, p. 4. 
2 'Burglary•,' says our Author, 'ca1u10t be committed in a tent or a booth 

erected in a market fair; though the owner may lodge therein: for the Law 
regards thus highly nothing but perm:mcnt edifices; a house, or church; the 
wall, or gate of a town; and it is the folly of the owner to lodge in so fragile a 
tenement.' To save himself from this charge of folly, it is not altogether clear 
w!1,ich of two things the trader ought to do: qui: I· is business and not go to the 
fair at all: or leave his goods without any body to take care of them. 

3 Speaking of an Act of Parliament'', 'There needs,' he says, 'no formal 
pr_omulgation to give it the force of a Law, as was necessary by the Civil Law 
with regard to the Emperor's Edicts: because every man in England is, i11j11dg­
mc11t of Law, party to the making ofan Act of Parliament, being present thereat 
by his represe11tati11es.' Th.is, for aught I know, may be good j11dg111e11t of Laru; 
because any thing may be called judgment of Law, that comes from a Lawyer, 
who has got a name: it seems, however, not much like any thing that can be 
called j11dgme11t of com111011 seme. This notable piece of ast11tia was originally, I 
believe, judgment of Lord Coke: it from thence became judgment of our 
Auth?r: and may have been judgment of more Lawyersthan I know?fbcforc 
and smcc. What grieves me is, to find many men of the best affections to a 
cause which needs no sophistry, bewildered and bewildering others with the 
like jargon. 

~ His words arec, 'There 11111st be a11 actual breaking, not a mere legal c/a11su111 
fregit (by leaping over invisible ideal boundaries, which may constitute a civil 
trespass) but a substantial and forcible im1ptio11.' In the next sentence but two he 
goes on, and says,-'But to come down a chimney is held a burglarious entry; 
for that is as much closed as the nature of things will permit. So also to 

a 4 Comm., Ch. XVI, p. 226. h 1 Comm., Ch. II, p. 178. 
c 4 Comm., Ch. XVI, p. 226. 
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37. It is not here, that after relating the Laws by which 
peaceable Christians arc made punishable for worshipping 
God according to their consciences, he pronounces with 
equal peremptoriness and complacency, that every thing, 
yes, 'every thing is as it should bc.' 1 

38. It is not here, that he commands us to believe, and that 
on pain of forfeiting all pretensions to either 'sense or probity,' 
that the system of our jurisprudence is, in the whole and every 
part of it, the very quintessence of perfcction.2 

knock at a door, and upon opening it to rush in with a fclonjous intent; or 
under pretence of taking lodgings, to fall upon the landlord and rob him; or 
to procure a constable to gain admittance, in order to search for traitors, and 
then to bind the constable and rob the house; all tlrcse e11tries /rave been ad­
judged burglarious, t/,,,11gl, tl,ac 11•,1s 11,, act11<1/ bm1ki11g: fi•r the Law will not suffer 
itself to be trifled with by such evasions.' ... Can it be more egregiously 
trifled with than by such re<1s011s? 

I must own I have been ready to grow out of conceit with these useful 
little parriclcs,for, because, si11ce, and others of that fraternity, from seeing the 
drudgery they arc continually put to in these Commentaries. The appearance 
of any of them is a sort of warning to me to prepare for some tautology, or 
some absurdity: for the same thing dished up over again in the shape of a 
reason for itself: or for a reason which, if a distinct one, is of the same stamp 
as those we have just seen. Other instances of the like hard treatment given to 
these poor particles will come under observation in the body of this Essay. 
As to r.:asons of the first-mentioned class, of them one might pick out enough 
to fill a volume. 

1 'In what I have now said,' says he•, 'I would not he understood to derogate 
from the rights of the national Church, or to favour a loose latitude of propa­
gating any crude undigested sentiments in religious matters. Of propagati11g, I 
say; for the bare entertaining them, without an endeavour to diffuse them, 
seems lrardly cognizable by any human authority. I only mean to illustrate 
the excellence of our present establishment, by looking back to former times. 
Every tl,i11g is 110,v as it sl,ould be; unless, perhaps, that heresy ought to be more 
strictly defined, and no prosecution permitted, even in the Ecclesiastical 
Courts, till the tenets in question arc by proper authority previously declared 
to be heretical. Under these restrictions it seems 11ecessary for the support of 
the national religion,' (the national religion being such, we are to understand, 
as would not be able to support itself were any one at liberty to make objec­
tions to it) 'that the officers of the Church should have power to censure 
heretics, but not to exterminate or destroy them.' 

Upon looking into a later edition (the fifth) I find this passage has under­
gone a modification. After 'Every tl,i11g is 1101v as it sl,ould be,' is added, 'with 
re!l'ect to tl,e spiritual cognizance, a11d spiritual punislm1ent of 1,eresy.' After 'the 
officers of tl,e Cl111rcl1 slrould /rave power to ceumre l,eretics,' is added, 'but not to 
l,arass tlrem wit/1 temporal penalties, 11111cl1 less to extermi11ate or destroy tlrem.' 

How far the mischievousness of the original text has been cured by this 
amendment, may be seen from Dr. Furncaux, Lett. 11, p. 30, 2nd edit. 

1 1 Comm. 140. I would not be altogether positive, how far it was he 
meant this persuasion should extend itself in point of time: whether to those 

" 4 Comm., Ch. IV, p. 49. 
B 
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39. It is not here that he assures us in point of fact, that 
there never has been an alteration made in the Law that men 
have not afterwards found reason to rcgrct. 1 

institutions only that happened to be in force at the indivic;ual instant of his 
w:nting: or :vhcthcr to such opposite institutions also as, within any given 
distance of umc from that instant, either /,ad been in force, or were about 
to be. 
~ wo~ds arc as follow: • All these rights and liberties it is om birthright to 

enJOY ennrc; u_nlcss where the Laws of our country have laid them under 
necessary restraints. Restraints in themselves so gentle and moderate, as will 
appear upon further enquiry, that no man of sense or probity would wish to sec 
them slackened. For all of us have it in our choice ·co do c11,Ty thing that a good 
man w~n~ld dt:5irc to do; and arc restrained from nothing, but what would 
be pcnuc1ous either to oursclvcs or our fellow citizens.' 

If the Reader would know what these rights and liberties arc, I answer 
him out of the same page, they arc those, 'in opposition to one or other of 
which every species of compulsive tyranny and oppression must act, having no 
other object upon which it can possibly be employed.' The liberty, for example, 
of worshipping God without being obliged to declare a belief in the XX.XIX 
Articles, is a liberty that no 'good 111a11,'-'no man of sense or probity,' 'would 
wish' for. 

1 1 Comm. 70. If no reason can be founJ for an institution, we arc to 
suppose one; and it is upon the strength of this_ supl?oscd c_mc we arc to cry it 
up as reasonable; It is thus that the Law is j11stij1cd t>j lier c/11ldrc11. . 

The words are-'Not that the particubr reason ~f every rul~ ~n the 1:,aw 
can, at this distance of time, be always precisely assigned; but It 1s suffiacnt 
that there be nothing in the rule Jfotly contra~ictory to reason, and then the 
Law will presume it to be well founded. And 1t hath been an ancient observa­
tion in the Laws of England,' (he might with as good ground have a~ded­
and ill all other Laws) 'That whenever a standing rule of Law, of which the 
reason, perhaps, could not be remembered or discerned, hath been [u,an_tonly] 
broke in upon by statutes or new resolutions, the wisdom of the rule hath m the 
end appeared from the inconveniences that have followed the innovation.' 

When a sentiment is expressed, and whether from caution, or from confu­
sion <;>fidcas,_ a clause is put in by way of qualifying it that turns it into nothing, 
in this case if we would form a fair estimate of the tendency and probable 
effect of the whole passage, the way is, I take it, co_ consider it _as if _no ~uch 
clause were there. Nor let this seem strange. Taking the qualification mto 
the account, the sentiment would make no impression on the mind at all: 
if it makes any, the qualification is dropped, and the mind is atfccte? in the 
same manner nearly as it would be were the sentiment to stand unqualified. 

This, I think, we may conclude to be the case with the passage a,bove m~n­
tioncd. Th~ word 'wantonly' is, in pursuanc~ of ~ur Author s standmg 
policy, put m by way of salvo. Witli it the senomcnt 1s as much as comes to 
nothing. Without it, it would be extravagant. Yet in this extravagant form 
it is, prob:ibly, if in any, that it passes up<;>n the Rcad~r. . , , 

The pleasant part of the contrivance 1s, the mentionmg of Statutes and 
'Resolutions' (Resolutions to wit, that is Decisions, of Courts of Justice) 
in the same breath; as if whether it were by the one of them or the other that 
a rule of Law -:vas broke in upon, made no diffcrcnc~. Dy a R_esollltio11_ indeed, 
a new _Re~olut_ion, to break in upon a sta11ding rule, 1s a pracocc that m good 
truth is ,big -:v1th mischief. But this mischief on what docs it depend? Upon 
the rule s bemg a reasonable one? Dy no means: but upon its being a standing, 
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40. It is not here that he turns the Law into a Castle, for 
the purpose of opposing every idea of 'fundamental' repara­
tion. 1 

41. It is not here that he turns with scorn upon those 
beneficent Legislators whose care it has been to pluck the 
mask of Mystery from the face of Jurisprudence.2 

an established one. Reasonable or not reasonable, is what makes compara­
tively but a trifling difference. 

A new resolution made in the teeth of an old established rule is mischievous 
--on what account? In that it puts men's expectations universally to a fault, 
and shakes whatever confidence they may have in the stability of any rules 
of Law, rc:isonablc or not reasonable: that stability on which every thing that 
is valuable to a man depends. Beneficial be it in ever so high a degree to the 
part in whose favour it is made, the benefit it is of to liim can never be so great 
as to ounveigh the mischief it is of to the community at large. Make the best 
of it, it is gener.11 evil for the sake of partial good. It is what Lord Bacon 
calls setting the whole house on fire, in order to roast one man's eggs. 

Herc then the salt,,, is not wanted: a 'new resolution can never be acknuw­
ledgcd to be contrary to a standing rule,' but it must on that very account be 
acknowledged to be 'wa111011.' Let such a resolution be made, and 'inconve­
niences' in abundance will sure enough ensue: and then will appear-what? 
not by any means 'the wisdom of the rule,' but, what is a very different thing, 
the folly of breaking in upon it. 

It were almost superfluous to remark, that nothing of all this applies in 
general to a statute: though particular Statutes may be conceived that would 
thwart the course of expectation, and by that means produce mischief in the 
same way in which it is produced by irregular resolutions. A new statute, 
it is manifest, cannot, unless it be simply a declaratory one, be made in any 
case, but it must break in upon some standing rule of Law. \Vith regard to a 
Statute then to tell us that a 'wanton' one has produced 'inconveniences,' 
what is it but to tell us that a thing that has been mischievous has produced 
mischief? 

Of this temper are the argument of all those doting politicians, who, when 
out of humour with a particular innovation without being able to tell why, 
set themselves to declaim against all innovation, because it is innovation. 
It is the nature of owls to hate the light: and it is the nature of those politicians 
who are wise by rote, to detest every thing that forces them either to find 
{what, perhaps, is impossible) reasons for a favourite persuasion, or (what is not 
endurable) to discard it. 

1 3 Comm. 268, at the end of Ch. XVII which concludes with three pages 
against Reformation. Our Author had better, perhaps, on this occasion, have 
kept clear of allegories: he should have considered whether they might not be 
retorted on him with severe retaliation. He should have considered, that it is 
not easier to l,i,n to turn the Law into a Castle, than it is to the imaginations of 
impoverished suitors to people it with Harpies. He should have thought of 
the den of Cacus, to whose enfeebled optics, to whose habits of dark and secret 
rapine, nothing was so hateful, nothing so dangerous, as the light of day. 

a 3 Comm. 322. It is from the decisions of Courts of Justice that those rules 
of Law arc framed, on the knowledge of which depend the life, the fortune, 
the liberty of every man in the nation. Of these decisions the Records are, 
according to our Author [1 Comm. 71] the most authentic histories. These 
Records were, till within these five-and-forty years, in Law-Latin: a language 
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which, upoo a high computation, about one man in a th,nisand used ~o fancy 
himself to understand. In this Law-Latin it i.s that our Author 1s s:111,ticd they 
should have been continued, because the pyramids of Egypt lJ.1ve stood longer 
than the temples of Palmyra. He observes to us, tli:tc the L:nin language 
could not express itself on the subject without borrowing a multitude of words 
from our own: which is to help co convince us that of the two the former is 
the fittest to be employed. He gives us to understand that, taking it altogether, 
there could be no room to complain of it, seeing ic was noc more unintelligible 
than the jargon of the schoolmcn, some passages of which he instances; and 
then he goes on, 'This technical Latin continued in use from the time of its first 
introduction till the subversion of our ancient constitution under Cromwell· 
when, among many other innovations on the body of the Law, some for ch~ 
better a~d some for the worse, the language of our Records was altered and 
turned into English. But at the Restoration of King Charles, this novelty 
was no longer countenanced; the practiscrs finding it very difficult to express 
themselves so concisely or significantly in any other language but the Latin. 
And thus it continued without any sensible inconvenience till about the year 
1730, when it was again thought proper that the Proceedings at Law should be 
done into English, and it was accordingly so ordered by statute, 4 Geo. II, c. 26. 

'This was done (continues our Author) in order that the common people 
might have knowledge and understanding of what was alleged or done for 
and against them in the process and pleadings, the judgment and entries in a 
cause. Which purpose I know not how well it has answered; but am apt to 
suspect that the people arc now, after many years' experience, alto~et/11:r as 
ignorant in matters of law as before.' • 

In this scornful passage the words 110J1elty-do11e into English-apt to s11spect­
?ltoget_her as ignorant-sufficiently speak the affection of the mind that dictated 
It. It~ thus that our Author chuckles over the supposed defeat of the Legisla­
ture with a fond exultation which all his di.scretion could not persuade him to 
suppress. 

The case is this. A large portion of the body of the Law was, by the bigotry 
or the artifice of Lawyers, locked up in an illegible ~haractcr, _an~ in a forc!gn 
tongue. The statute he mentions obliged them to give up their hieroglyphics, 
and to restore the native language to its rights. _ . . 

This was doing much; but it was not doing every thi!1g. Fiction, t:mtology, 
technicality, circuity, irregularity, inconsistency remam .. Dut above all the 
pestilential breath of Fiction poisons the sense of every instrument it comes 
near. 

The consequence is, that the Law, and especially that part of it which 
comes under the topic of Procedure, still wants much of being generally in­
te~gible. The fault then of the Legislature is their not having done e11011gl,. 
HIS quarrel with them is for having done any thing at all. In doing what they 
did, they set up a light, which, obscured by many remaining clouds, is still 
but too apt to prove an ig11is fat1111s: our Author, instead of calling for those 
clouds to be removed, deprecates all light, and pleads for total darkness. 

Not content with representing the alteration as useless, he would persuade 
us to look upon it as mischievous. He speaks of 'inconveniences.' What 
these inconveniences are it is pleasant co observe. 

In the first place, many young practisers, spoilt by the indulgence of being 
permitted to carry on their business in their mother-tongue, know not how to 
read a Record upon the old plan. 'Many Clerks and Attornies,' says our 
Author, 'are hardly able to read, much less to understand a Record of so 
modem a date as the reign of George the First.' 

What the mighty evil is here, that is to outweigh the mischief of almost 
universal ignorance, i~ not altogether clear: Whether it is, that certain Lawyers, 
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42. If licn:, 1 as every where, he is eager to hold the cup of 
flattery to high station, he has stopped short, however, in this 
place, of idolatry.2 

in a case that happens very rarely, may be obliged to get assistance: or that the 
business in such a case may pa.~ from those who do 1Iot understand it to those 
who do. 

In the next place, he observes to us, 'it has much enhanced the expense of 
all legal proceedings: for since the practiscrs arc confined (for the sake of the 
stamp-duties, which arc thereby considerably increased to write only a stated 
number of words in a sheet; and as the English language, through its multi­
tudes of its particles, is much more verbose than the Latin; it follows, that the 
number of sheets must be very much augmented by the change.' 

I would fain persuade myself, were it possible:, that this unhappy sophism 
could have passed upon the inventor. The sum actually levied on the public 
on that score is, upon the whole, either a proper sum or it is not. lfit is, why 
mention it as an evil? If it is 11ot, what more obvious remedy than to set the 
duties lower? 

After all, what seems to be the real evil, notwithstanding our Author's 
unwillingness to believe it, is, that by means of this alteration, men at large are 
in a somewh;;t better way of knowing what their Lawyers are about: and that 
a disinterested and enterprising Legislator, should happily such an one arise, 
would now with somewhat less difficulty be able to see before him. 

1 V. infra, Ch. III. par. Vil, p. 187. 
2 In the Seventh Chapter of the First Book. The King has 'attributes•;' 

he possesses 'ubiquityb;' he is 'all-perfect and immortalc.' 
These childish paradoxes, begotten upon servility by false wit, are not more 

adverse to manly sentiment, than to accurate apprehension. Far from cor­
tributing to place the institutions they arc applied to in any clear point of view, 
they serve but to dazzle and confound, by giving to Reality the air of Fable. 
It is true, they are not altogether of our Author's invention: it is he, however, 
that has revived them, and that with improvements and additions. 

One might be apt to suppose they were no more than so many transient 
flashes of ornament: it is quite otherwise. He dwells upon them in sober 
sadness. The attribute of '11biq11ity,' in particular, he lays hold of, and makes it 
the basis of a chain of reasoning. He spins it out into consequences: he makes 
one thing 'follo1v' from it, and another thing be so and so 'for the same reason:' 
and he uses emphatic terms, as if for fear he should not be thought to be in 
earnest. 'From the ubiquity,' says our Author (1 Comm., p. 260] 'itfollows, 
that the King can never be nonsuit;/or a nonsuit is the desertion of the suit or 
action by the non-appearance of the plaintiff in Court.'-'For the same reason 
also the King is not said to appear by his Attorney, as other men do; for he 
always appears in contemplation of Law in his own proper person.' 

This is the case so soon as you come to this last sentence of the paragraph. 
For so long as you are at the last but two, 'it is the regal office, and 11ot the 
royal person, that is always present.' All this is so drily and so strictly true, 
that it serves as the groundwork of a metaphor that is brought in to embellish 
and enliven it. The King, we see, is, that is to say is not, present in Court. 
The King's Judges are present too. So far is plain downright truth. These 
Judges, then, speaking metaphorically, are so many looking-glasses, which 

a 1 Comm. 242. b 1 Comm. Ch. VII, pp. 234, 238, 242, First Edition. 
c 1 Comm. Ch. VII, p. 260, First Edition. 
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tha.43. It is not _then, I say, tlzis part, it is not e\·cn :my part of 
t I~troduct10n, to which alone I have anv thoughts of 

ex~endmg 1!1Y examination, that is the princip~l scat 'of that 
P?Ison, against which it was the purpose of this attempt to 
fsIVC an antidote. The subject handled in this p:ut of the work 
1s such, as admits not of much to be said in rhc person of the 
Ce~o~. Employed, as we have seen, in settling matters of a 
prcl1mmary nature-in drawing outlillcs, it is not in this part 
that t/Jcri.: w.1•; occasion to enter into the details of any 

particular institution. If I chose the Introducci_on t!1en_ in 
prcft:rcnct: to :my othc:r part, it was on account of its af-lordu~g 
tht: fairt:st specimen of the whulc, and not on account of Its 

affording the greatest scope for censu~e. . . d 1 I 
44. Let us reverse the tahlcc. Wl11lc with this free on. 

expose our Author's ill deserts, let n1e no_t be ~ackward_ I~ 

acknowlcdginp: ancl paying homage to his vanot~s mer~ts. 
a justice due, not to him alone, but to that Public, which 
now for so many years has been dealing out to him (it cannot 
be supposed altogether without title) so large a measure of 
its applause. 
. 45. Correct, elegant, unembarrassed, ornamented, the style 
IS such, as could scarce fail to recommend a work still more 
vicious in point of matter to the multitude of readers. . 

46. He it is, in short, who, first of all institutional writers, 
has taught Jurisprudence to speak the language of the S~lwlar 
and the Gentleman: put a polish upon that rugged sc1enc~: 
cleansed her from the dust and cobwebs of the office: and if 
he has not enriched her with that precision that is drawn only 
from the sterling treasury of the sciences, has decked he~ ?ut, 
however, to advantage, from the toilette of classic erudition: 
enlivened her with metaphors and allusions: and sent her 
abroad in some measure to instruct, and in still greater 
measure to entertain, the most miscellaneous and even the 
most fastidious societies. 

47. The merit to which, as much perhaps as to any, the 
work stands indebted for its reputation, is the enchanting 
harmony of its numbers: a kind of merit that of itself is suffi-

have this singular property, that when a man looks at them, instead of seeing 
his own face in them, he secs the King's. 'His Judges,' says our Author, 'are 
the mirror by which the King's image is reflected.' 
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cient to give a certain degree of celebrity to a work devoid of 
every other. So much is man governed by the car. 

48. The function of the Expositor may be conceived to 
divide itself into two branches: that of history, and that of 
simple de111011stratio11. The business of history is to represent 
the Law in the state it lzas been in, in past periods of its 
existence: the business of simple demonstration in the sense 
in which I will take leave to use the word, is to represent 
the Law in the state it is in for the time bcing.1 

49. Again, to the head of demonstration belong the several 
businesses of arrm1J:e111c11t, 11arratio11 and co11jcct11re. Matter of 
narration it may be called, where the Law is supposed to be 
explicit, clear, and settled: matter of conjecture or interpreta­
tion, where it is obscure, silent, or unsteady. It is matter of 
arrangement to distrib11te the several real 0r supposed institu­
tions into different masses, for the purpose of a general survey; 
to determine the order in which those masses shall be brought 
to view; and to find for each of them a 11a111e. 

50. The business of narration and interpretation are con­
versant chiefly about particular institutions. Into the details 
of particular institutions it has not been my purpose to 
descend. On these topics, then, I may say, in the language of 
procedure, 11011 s11111 il({or111at11s. Viewing the work in this light, 
I have nothing to add to or to except against the public voice. 

51. History is a branch of instruction which our Author, 
though not rigidly necessary to his design, called in, not 
without judgment, to cast light and ornament on the dull 
work of simple de111011stratio11: this part he has executed with 
an elegance which strikes every one: with what fidelity, 
having not very particularly examined, I will not take upon 
me to pronounce. 

52. Among the most difficult and the most important of 
the functions of the demonstrator is the business of arrangement. 
In this our Author has been thought, and not, I conceive, 

1 The word de111011stra1io11 may seem here, at first sight, to be out of place. It 
will be easily perceived that the sense here put upon it is not the same with that 
in which it is employed by Logicians and Mathematicians. In our own language, 
indeed, it is not very familiar in any other sense than theirs: but on the Con­
tinent it is currently employed in many other sciences. The French, for 
example, have their de111011stratc11rs de bota11iq11e, ~•a11ato111ie, de pliysiq11e explri­
me111a/e, &c. I use it out of necessity; not knowing of any other that will suit 
the purpose. 
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without ju:,tiL·c, t,l cxL"cl; .1t k.1,t i11 L·llmp.1riso11 ot .111y thing 
in that \...-J.y clue h:is hithl'ft<l appe.1rcd. 'Tis w him we 
owe such an arranµ:cment of the clements of Jurisprudence, 
as wants little, perhaps, (,f bci11µ: the best that a technical 
nomencbturc will admit of. A tcclrniol nomenclature, so 
long :is it is admitted tn m.1rk out and dennmi11.1tc the principal 
heads, stands an i,n·incibk ob~t:1ck to n·cn· other than a 
technical arr:ingcmcnt. rnr t() dmt1111i11,1tt· in. general terms, 
what is it bm ;o arrange? and to arrange und~r heads, ,vhat 
is it but to drno111i1iatc upon .1 Luge scale? A technical arrange­
ment, governed then in this 111.1nncr, by a technical nomen­
clature, c.1n never be othenvise than co11{r1scd and 1111s,1tis{actory. 
The reason will be sufficiently app.1rrnt, when we und~rstand 
what sort of an arr.1ngement chat must be ·which can be 
properly termed a 11,1t11r~il one. 

53. That arrangement of the matcri:11s of any science may, 
I take it, be term~d a 11at11ral one, which t:1kes such properties 
to characterize them by, as men in general arc, by the comm~n 
constitution of man's 11atr1rc, disposed to .1ttend to: such, m 
other words, as 1zat11rally, that is readily, engage, and firmly 
fix the attention of any one to whom they arc pointed out. 
The materials, or clements here in question, arc such actions 
as arc the objects of what we call Laws or Institutions. 

54. Now then, with respect to actions in general, there is 
no property in them that is calculated so readily to engage, 
and so firmly to fix the attention of an observer, as the 
tendency that may have to, or divc~(!Cllcy (if one may so say) 
from, that which may be styled the common end of all of 
chem. The end I mean is Happiness: 1 and this tendency in any 
act is what we style its 11tility: as this divergcncy is that to which 
we give the name of 111iscliievo11s11ess. With respect then to 
such actions in particular as are among the objects of the Law, 
to point out to a man the 11tility of them or the mischievous­
ness, is the only way to make him sec clearly that property 

1 Let this be taken for a truth upon the authority of Aristotle: l mean by 
those, who like the authority of Aristotle better than that of their own ex­
perience. llciua -rixv11, says that philosopher, Kai 1rciua µiOooos· oµolws U 
1rpii.~ls TE Kai 1rpoalpeu,s, ci-yaOov TIVOS tq,leuOa, OOKE,· od, KaAWS a1req,71vavTO 
-ra-yaOov, OU 1ravra t!q,iETaL. A,aq,upa. °' TLS q,alve-ra, TWII (understand TOtOt'"Twv) 
'l'EAON.-Arist. Eth. ad Nie. L. I. c. 1. 
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of them which every man is in search of; the only way, m 
short, to give him s,;tisfactio11. 

55. From 11tility then we may denominate a pri11ciplc, that 
may serve to preside over and govern, as it were, such 
arrangement as shall be made of the several institutions or 
combinations of institutions that compose the matter of this 
science: an<l it is this principle, that by putting its stamp 
upon the several names given to those combinations, can 
alone render satisfactory and clear any arrangement that can 
be made of them. 

56. Governed in this manner by a principle that is recog­
nized by all men, the same arrangement that would serve for 
the jurisprudence of any one country, would serve with little 
variation for that of anv other. 

57. Y ct more. The ;nischicvousncss of a bad Law would 
be detected, at least the utility of it would be rendered suspi­
cious, by the difficulty of finding a place for it in such an 
arrangement: while, on the other hand, a tccl111ical arrange­
ment is a sink that with equal facility will swallow any 
garb:.igc that is thrown into it. 

58. That this advantage may be possessed by a natural 
arrangement, is not difficult to conceive. Institutions would 
be characterized by it in the only universal way in which they 
can be characterized; by the nature of the several modes of 
co11d11ct which, by prohibiting, they constitute offe11ccs.1 

59. These offences would be collected into classes de­
nominated by the various modes of their di11erge11cy from the 
common e11d; that is, as we have said, by their various forms 
and degrees of 111iscl1ic11011s11ess: in a word, by those properties 
which arc reaso11s for their being made ~ffe11ces: and whether 
any such mode of conduct possesses any such property is a 
question of experience. Now, a bad Law is that which pro­
hibits a mode of conduct that is 11ot mischievous.3 Thus would 
it be found impracticable to place the mode of conduct pro­
hibited by a bad law under any denomination of offence, 

1 Offences, the Reader will-remember, may as well be offences of omission 
as of co111missio11. I would avoid the embarrassment of making separate 
mention of such Laws as exert themselves in co1111111111di11g. 'Tis on this account 
I use the phrase 'mode of co11d11ct,' which includes omissions or forbearances, as 
well as acts. 

2 See note 4, p. 27. 3 See note 1. 



26 A FRAGMENT ON GOVERNMENT 

without asserting such a matter of fact as is cc.:incradict~d by 
experience. Thus cultivated, in short, the soil of Junspr~­
dence would be found to repel in a manner every evil 
institution; like that country which refuses, we arc told, to 
harbour any thing venomous in its bosom. 

60. The synopsis of such an arrangement would at once be 
a compendium of expository and of cc11sorial Jurisprude1~ce: 
nor would it serve more effectually to instruct the s11b1cct, 
than it would to justify or reprove the Legislator. 

61. Such a synopsis, in short, would be at once a map, and 
that an univ~rsal one, of Jurisprudence as it is, and a slight but 
comprehensive ~ke~ch ~f what it 011glzt to be. For, the reasous 
of the several mstttutions comprised under it would stand 
express_ed, we see, and that uniformly (as in our Author's 
synopsis they do in scattered instances) by the names given 
to the several classes under which those institutions arc 
comprised. And what reasons? Not teclmical reasons, such 
as no~h~ut a Lawyer gives, nor any but a Lawyer would put ~l wit. h but reasons, such as were they in themselves what 
ili:~ ~~h~ ani ought to be, and expressed too in the manner 
as well as han ought to be, any man might sec the force of e. 

62. Nor in this • 1 
The conse 15 t 1ere any thing that need surprise us. quences of L f . . 
the object of L any aw, or o any act wluch is made 
all interested; ah, the only consequences that men are at 
such words th;n: at ~re they but pain and pleasure? By some 
and/ain and I pain and pleasure, they may be expressed· 

P easure at 1 t d . • nee , we may h eas , are wor s wluch a man has no 
of.3 In the synop~, to go to a Lawyer to know the meaning 

i .,.. ops1s then of th t f 
• Hchnical reasons- a sort o arrangement which 

science, or prof, . • so called from the G k 
Utility 15• th CSsion. rec TlX 11'1/, which signifies an art • at stand • an 1I!Stanc:e Wh ard to which . 

hurried away here they are deterredbn m g_en~ral (except in here and there 
wf ~ave said, is ih the force of what is Y Jr~Judic~s of the religious class, or 
:~ts title to ap;/tbn~rd to which th~y :cfi sentLnent o~ feeling), Utility, as 
hav~~ts, ?r seduced b:i:?u ~r disapprobatio:~ a MW 0 ?nstitution injudging 
Hence ~ted frorn it 1 Us1ons, which it is not hen o Law, corrupted by 
got the is that such reamuch more frequently, an~e o_ur business to display, 
professi name of techn;, s1ns as pass with Lawyers <lit~ much less reserve. 
• 1 , ·1. on. n reasons; reasons pc I'• an With no one else, have l lJC /ftJ,ro11 rf . • cu iar to the art, peculiar to the 

- ;_ a law 
IJJO C of fJJnd11a 1 '· ,· 1 .111 sl~o~t, is 110 oth_er than the Rood produced by the 

VI 1,C I It e11Jo1111, or (wluch comes to the same thing) the 
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alone deserves the name of a natural one, terms such as these, 
terms which if they can be said to belong to any science, 
belong rather to Ethics than to Jurisprudence, even than to 
universal Jurisprudence, will engross the most commanding 
stations. 

63. What then is to be done with those names of classes 
that arc purely technical ?-With offences, for example, 
against prerogative, with misprisions, contempts, felonies, 
pra::munircs1? What relation is it that these mark out 
between the Laws that concern the sorts of acts they arc 
respectively put to signify, and that co111111011 e11d we have 
been speaking of? Not any. In a natural arrangement what 
then would become of them? They would either be banished 
at once to the region of q11iddities and s11bsta11tial forms; or if, 
and in deference to attachments too inveterate to be all at 
once dissolved, they were still to be indulged a place, they 
would be stationed in the comers and bye-places of the 
Synopsis: stationed, not as now to gi11e light, but to receive 
it. But more of this, perhaps, at some future time. 

64. To retun1 to our Author. Embarrassed, as a man must Merits of th~ 
needs be, by this blind and intractable nomenclature, he will work resumed. 

be found, I conceive, to have done as much as could reason-
ably be expected of a writer so circumstanced; and more and 
better than was ever done before by any one. 

65. In one part, particularly, of his Synopsis,2 several 
fragments of a wrt of method which is, or at least comes near 
to, what may be termed a natural one, 3 are actually to be 
found. We there read of'corporal i11j11ries'; of'offences against 
peace'; against 'lzealth'; against 'personal sewrity4'; 'liberty':-
111iscl1ief produced by the mode of conduct which it prohibits. This mischief 
or this good, if they be real, cannot but shew themselves somewhere or other 
in the shape of pai11 or pleasure. 

1 Sec in the Synoptical Table prcfo,cd to our Author's Analysis, the last 
page comprehending Book IV. 

2 It is that which comprises his IVth Book, entitled PUBLIC WRONGS. 
3 Fragmeuta methodi 11atura/is.-LINN1IJI Phil. Bot. Tit. Systemata, par. 77. 
4 This title affords a pertinent instance to exemplify the use that a natural 

arrangement may be of in repelling an incompetent institution. What I mean 
is the sort of filthiness that is termed 111111atural. This our Author has ranked 
in his class of O.lfe11ces agai11st 'personal sec11rity,' and, in a subdivision of it, 
entitled 'Corporal injuries.' In so doing, then, he has asserted a fact: he has 
asserted that the offence in question is an offence against personal security; is a 
corporal injury; is, in short, productive of unhappiness i11 that way. Now this 
is what, in the case where the act is committed by conse11t, is manifestly not 
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'property' :-light is let in, though irregularly, at various 
places. 

66. In an unequal imitation of this Synopsis chat has lately 
been performed upon what is called the Cir•il Lar,,, all is 
technical. All, in short, is darkness. Scarce a syllable by 
which a man would be led to suspect, chat the affair in 
hand were an affair that happiness or unhappiness was at all 
concerned in. 1 

67. To return, once more, to our Author's Commentaries. 
Not even in a censorial view would I be understood to deem 
them altogether without merit. For the institutions com­
mented on, where they arc capable of good reasons, good 
reasons arc every now and then given: in which way, so far 
as it goes, one-half of the Censor's task is well accomplished. 
Nor is the dark side of the picture left absolutely untouched. 
Under the head of 'Trial by Jury,' arc some very jmt and 
interesting remarks on the yet-remaining imperfections of 
that mode of trial2 : and under that of 'Assurances by matter 
of Record,' on the lying and extortious jargon of Rcco11crics. 3 

Ma_nner in So little, however, arc these particular remarks of a piece 
whichEsthe phre- with the general disrosition, that shews itself so ,,;trongly 
sent say as th h h . I · 1 d J been conducted. roug out t e wor , mdeed so p am y a verse to t 1c 

general maxims that we have seen, that I can scarce bring 

true. Valenti non fit injuria. If then the Law against the offence in question had no 
other title to a place in the system than what was founded on this fact, it is plain 
it would have none. It would be a bad Law altogether. The mischief the 
offence is of to the community in this case is in truth of quite another nature, 
and would come under quite another class. When agaimt consent, there indeed 
it does belong really to this class: but then it would come under another 
name. It would come under that of Rape. 

1 I think it is Selden, somewhere in his Table-talk, that speaks of a whimsical 
notion he had hit upon when a school-boy, that with regard to Ca:sar and 
]11stin, and those other personages of antiquity that gave him so much trouble, 
there was not a syllabic of truth in any thing they said, nor in fact were there 
ever really any such persons; but that the who_le affair was a contrivance of 
parents to find employment for their children. Much thc same sort of notion 
is that which these technical arrangements are calculated to give us of Juris­
prudence: which in them stands represented rather as a game at Crambo for 
Lawyers to whet their wits at, than as that Science which holds in her hand 
the happiness of nations. 

Let us, however, do no man wrong. Where the success has been worse, 
the difficulty was greater. That detestable chaos of institutions which the 
Analyst last-mentioned had to do with is still more embarrassed with a 
technical nomenclature than our own. 

' 3 Comm., Ch. XXIII, p. 387. 8 2 Comm., Ch. XXI, p. 360. 



PREFACE 29 

myself to attribute them to our Author. Not only disorder 
is announced by them, but remedies, well-imagined remedies, 
arc pointed out. One would think some Angel had been 
sowing wheat among our Author's tarcs.1 

68. With regard to this Essay itself, I have not much to say. 
The principal and professed purpose of it is, to expose the 
errors and insufficiencies of our Author. The business of it is 
therefore rather to ovcrtliroil' than to set 11p; which latter task 
can seldom be performed to any great advantage where the 
former is the principal one. 

69. To guard against the danger of misrepresentation, and 
to make sure of doing our Author no injustice, his own words 
arc given all along: and, as scarce any sentence is left unnoticed, 
the whole comment wears the form of what is called a 
perpetual one. With regard to a discourse that is simply 
institutional, and in which the writer builds upon a plan of 
his own, a great part of the satisfaction it can be made to 
afford depends upon the order and connection that arc 
established between the several parts of it. In a comment 
upon the work of another, no such connection, or at least 
no such order, can be established commodiously, if at all. 
The order of the comment is prescribed by the order, perhaps 
the disorder, of the text. 

70. The chief employment of this Essay, as we have said, 
has necessarily been to overthrow. In the little, therefore, which 
has been done by it in the way of setting t~p, my view has been 
not so much to think for the Reader, as to put him upon 
thinking for himself. This I flatter myself with having done 
on several interesting topics; and this is all that at present I 
propose. 

71. Among the few positions of my own which I have 
1 The difference between a generous and determined affection, and an 

occasional, and as it were forced contribution, to the came of reformation, 
may be seen, I think, in these Commentaries, compared with another cele­
brated work on the subject of our Jurisprudence. Mr. Barrington, whose 
agreeable Miscellany has done so much towards opening men's eyes upon this 
subject; Mr. Barrington, like an active General in the service of the Public, 
storms the strongholds of chicane, wheresoever they present themselves, and 
particularly fictions, without reserve. Our Author, like an artful partizan in 
the service of the profession, sacrifices a few, as if it were to save the rest. 

Deplorable, indeed, would have been the student's chance for salutary 
instruction, did not Mr. Barrington's work in so many instances, furnish the 
antidote to our Author's poisons. 



30 A FRAGMENT ON GOVERNMENT 

found occasion to advance, some I observe which promise to 
be far from popular. These it is likely may give rise to very 
warm objections: objections which in themselves I do not 
wonder at, and which in their motive I cannot but approve. 

The people are a set of masters whom it is not in a man's 
power in every instance fully to please, and at the sam~ time 
faithfully co serve. He that is resol':'~d to persevere without 
deviation in the line of truth and ut1hty, must have learnt to 
prefer the still whisper of enduring approbation, to the 
short-lived bustle of tumultuous applause. 

72. Other passages too there may be, of which some farther 
explanation may perhaps not unreasonably be demanded. 
But to give these explanations, and to obviate those objec­
tions, is a task which, if executed at all, must be referred to 
some other opportunity. Consistency forbad our expatiating 
so far as to lose sight of our Author: since it was the line of 
his course that marked the boundaries of ours. 



A 

FRAGMENT ON GOVERNMENT 

INTRODUCTION 

1. THE subject of this examination is a passage contained Division of our 
in that part of Sir W. BLACKSTONE'S COMMENTARIES on thcAut~ior's Intro-

. due/Jon. 
LAWS of ENGLAND, which the Author has styled the INTRO-
DUCTION. This Introduction of his stands divided into four 
Sections. The first contains his discourse '011 the STUDY of the 
LAw.' The secv11d, entitled 'Of the NATURE of LAWS in general,' 
contains his speculations concerning the various objects, real 
or imaginary, tl1at arc in use to be mentioned under the 
common name of LAW. The third, entitled 'Of tlze LAWS of 
ENGLAND,' contains such general observations, relative to 
these last mentioned Laws, as seemed proper to be premised 
before he entered into the details of any parts of tl1em in 
particular. In the fourth, entitled, 'Of the COUNTRIES subject to 
the LAWS of ENGLAND,' is given a statement of the different 
territorial extents of different branches of those Laws. 

2. 'Tis in the second of these sections, that we shall find the Wliat part of it 
passage proposed for examination. It occupies in the edition is lier~ tdo be 

h h b c hi h • th fi ( d all th e;1:a111111e • I appen to ave erore me, w c 1s e rst an e 
editions, I believe, arc paged alike) the space of seven pages; 
from the 47th to the 53d, inclusive. 

3. After treating of 'LAW itz general,' of the 'LAW of Nature,' His d~fi11it!~" ~f 
'LAW of Revelation,' and 'LAW of Natiotzs,' branches of thatI.aw miminpal. 

imaginary whole, our Author comes at length to what he 
calls 'LAW tmmicipal': that sort of Law, to which men in their 
ordinary discourse would give the name of Law without 
addition; the only sort perhaps of them all ( unless it be that of 
Revelation) to which the name can, with strict propriety, be 
applied: in a word, that sort which we see made in each 
nation, to express the will of that body in it which governs. 
On this subject of LA w Municipal he sets out, as a man ought, 
with a definition of the phrase itself; an important and funda-

31 
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mental phrase, which stood highly in need of a definition, 
and never so much as sine.: our :\utlh)r h:is defined it. 

A digrwio11 i11 4. This definition is ushered in with 110 small display of 
the middle 01 it. accuracy. First, it is given en tirt:: it is then t:iken to pieces, 
Its general con- l b l d' J b · J • • • - d d rents. c ausc y c a use; an every c ausc y 1tsc t, JllStiftc an 

explained. In the very midst of thcsc explanations, in the 
very mid:;t of the definition, he mak.:s a sudden stand. And 
now it bethinks him that it is good time to give a dissertation, 
or rather a bundle of dissertations, upon various subjects­
On the mmmcr in which Govcm111c11ts 11•crc established-On 
the different forms they assume when they arc established­
On the pecufiar excellence of that form which is established 
in this co1111try-On the "~(?ht, which he chinks it necessary_ to 
tell us, the GOVERNMENT in every country has of makmg 
LA ws-On the duty of making LA ws; which, he says, is also 
incumbent on the Government.-In stating these two last 
heads, I give, as near as possible, his own "'ords; thinking it 
premature to engage in discussions, and not daring to decide 
without discussion on the setzsc. 

This ~igrwion 5. The digression we arc about to examine, is, as it happens, 
the s11b;ect of the 11 • 1 d • } h b d f J k fi 1 • I • present examin- not at a mvo ve wit 1 t e o y o t 1e wor ro1n w uc 1 It 
ation. starts. No mutual references or allusions: no supports or 

illustrations communicated or received. It may be considered 
as one small work inserted into a large one; the containi11g 
and the contained, having scarce any other connection than 
what the operations of the press have given them. It is this 
disconnection that will enable us the better to bestow on 
the latter a separate examination, without breaking in upon 
any thread of reasoning, or any principle of Order. 

011r Author's 6. A general statement of the topics touched upon in the 
sketch of tlie digression we are about to examine has been given above. contents. 

It will be found, I trust, a faithful one. It will not be thought. 
ho~cver, much of a piece, perhaps, with the following, 
which our Author himself has given us. 'This,' (says he,1 

mea~g an explanation he had been giving of a part of the 
de~t:to': above spoken of) 'will naturally lead us into a short 
enqwry mto the nature of society and civil govemment;2 and 

1 1 Comm., p. 47. 
2 To make sure of doing our Author no injustice, and to shew what it is 

that he thought would 'naturally lead us into' this 'enquiry,' it may be proper 
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the natural inhcrrnt right that belongs to the sovereignty of a 
state, wherever that sovereignty be lodged, of making and 
enforcing Laws.' 

7. No very explicit mention here, we may observe, of the Im1dcq11ate. 
111<11111cr in which governments have been established, or of the 
different forms they assume when established: no very explicit 
intimation that these were among the topics to be discussed. 
None at all of the d11ty of government to make laws; none at 
all of the British co11stit11tio11; though, of the four other topics 
we have mentioned, there is no one on which he has been near 
so copious as on this last. The riglzt of Government to make 
laws, that delicate and invidious topic, as we shall find it 
when explained, is that which for the moment, seems to have 
swallowed up almost the whole of his attention. 

8. Be this as it may, the contents of the dissertation before Division of 1/1e 

us taken as I have stated them will furnish us with the preseut Essay. ' , 
matter of five chapters:-onc, which I shall entitle 'FORMA-
TION of GoVERNMENT'-a second, 'FORMS of GOVERNMENT' -
a third, 'BRITISH CoNSTITUTION'-a fourth, 'RIGHT of tlzc 
SUPREME POWER tv make LAws'-a fifth, 'DuTY of tlze SUPREME 

PowER to make LAws.' 

to give the paragraph containing the explanation above mentioned. It is as 
follows:- 'But farther: municipal law is a rule of civil conduct, prescribed by 
tlie supreme power i11 a sl<lte.' 'For legislature, as was before observed, is the 
greatest act of superiority that can be exercised by one being over another. 
Wherefore it is requisite, to the very essence of a law, that it be made' (he 
might have added, or at least s11ppMted) 'by the supreme power. Sovereignty 
and legislature arc indeed convertible terms; one cannot subsist without the 
other.' 1 Comm., p. 46. 

C 



CHAPTER I 

FORMATI0:-1 or COVERJ'.f,,\ENT 

Su~iect of tlze 1. THE first object which our Autlwr seems to have pro-
passa11e ,o be d J· Jf" J J· · b · exa111';11ed in the pose to 11n1se 111 t 1e 1sscrtat1011 wc arc a out to examme, 
present chapter. is to give us an idea of the 111m111cr in which Governments were 

formed. This occupies the first paragraph, together with part 
of the second: for the typographical division docs not sccn_1 to 
quadrate very exactly with the i11tcllcct11al. As the examma­
tion of this passage \vill unavoidably turn in great measure 
upon the words, it will be proper the reader should have it 
w1der his eye. 

7:he passage re- 2. 'The only true and natural foundations of society,' (says 
med. our Authoc1) 'arc the wants and the fears of individuals. 

Not that we can believe with some theoretical writers, that 
there ever was a time wh~n there was no such thing as svciety; 
an~ that, from the impulse of reason, and through a scns_e of 
their wants and weaknesses, individuals met together m a 
large plain, entered into an original contract, and chose the 
tallest man present to be their governor. This notion of an 
actually existing unconnected state of 11at11rc, is too wild to be 
seriously admitted; and besides, it is plainly contradictory to 
the_ revealed accounts of the primitive origin of mankind, ~nd 
their preservation two thousand years afterwards; both wluch 
were effected by the means of single families. These formed 
the first society, among themselves; which every day extended 
its ~mits,. and when it grew too large to subsist with con­
vemence m that pastoral state, wherein the patriarchs appear 
to_ hav:e lived, it necessarily subdivided itself by various 
nu~rations into more. Afterwards, as agriculture increased, 
which employs and can maintain a much greater number of 
ha1:1;ds, migrations became less frequent; and various tribes 
which had formerly separated, re-united again; sometimes 
by co_mpulsion and conquest, sometimes by accident, and 
~ometrmes perhaps by compact. But though society had not 
its formal beginning from any convention of individuals, 

1 : Comm., p. 47. 
34 
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actuated by their wants and their fears; yet it is the se11se of 
their weakness and imperfection that keeps mankind together; 
that demonstrates the necessity of this union; and that there­
fore is the solid and natural foundation, as well as the cement 
of society: And this is what we mean by the origiual co,itract 
of society; which, though perhaps in no instance it has ever 
been formally expressed at the first institution of a state, yet 
in nature and reason must always be w1derstood and implied, 
in the very act of associating together: namely, that the whole 
should protect all its parts, and that every part should pay 
obedience to the will of the whole; or, in other words, that 
the community should guard the rights of each individual 
member, and that (in retum for this protection) each indi­
vidual should submit to the laws of the community; without 
which submission of all it was impossible that protection 
could be certainly extended to any.' 

'For when society is once formed, government results of 
course, as necessary to preserve and to keep that society in 
order. Unless some superior were constituted, whose 
commands and decisions all the members are bound to obey, 
they would still remain as in a state of 11at11re, without any 
judge upon earth to define their several rights, and redress 
their several wrongs.'-This far our Author. 

3. When leading terms are made to chop and change their Confusion 
several significations; sometimes meaning one thing, some- ~mong tlie le!'t!-
• cl h h h thin d thi . th ing terms of it. nmes ano 1er, at t e ups ot per aps no g; an s m e 

compass of a paragraph; one may judge what will be the 
complexion of the whole context. This, we shall see, is the 
case with the chief of those we have been reading: for 
instance, with the words 'Society,'-'State of nature,'-
'original contract,'-not to tire the reader with any more. 
'Society,' in one place means the same thing as 'a state of 
nature does: in another place it means the same as 'Govern-
ment.' Here, we are required to believe there never was 
such a state as a state of nature: there we are given to under-
stand there has been. In like manner with respect to an original 
contract we are given to understand that such a thing never 
existed; that the notion of it is ridiculous: at the same time 
that there is no speaking nor stirring without supposing there 
was one. 
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'society' p11t 4. Isl, Society means a statt' cf 11at11n-. For if bv 'a st,1tt' t,f 
syno11y111ous to a t ' I · · · J k '. • stateofnature- ~za tire a man means ~ny t 11ng, It 1st 1e st:itc, I ta ·e 1t, men arc 

opposed to In or supposed to be 111, before thev :ire un<ler (!O1•cm111c11t: the 
'Covemme11t'- state men quit when they enter i1;to :i st:ite l;f glwernment; 
and spokm of as d • } · h · c ] ~ ]d · 
la •n -1 d an In w uc ,vere 1t not ror o-overnment t 1ey ,vnu re111a1n. 
1 111 I? ex1s e . t, 

• But by the word 'society' it is pbin :it one time th:it he means 

'Society' p11t 
sy11011y111011s to 
'govcr111net11.' 

that state. First, according to him, comes society; then after-
wards comesgovcm111c11t. 'for when society,' says our Author, 
'is once formed, government results of course; as necessary to 
preserve and keep that society in ordcr.'-AnJ ag:iin, imme­
diately afterwards,-'A state in which a superior has been 
constituted, whose commands :ind decisions all the members 
arc bound to obey,' he puts as an expbn:ition (nor is it an 
inapt one) of a state of 'io11cm111c11t': :ind 'unless' men were in a 
state of that description, they would still 'rcm:iin', he says, 
'as in a state of 11at11rc.' By society, therefore, he me:ins, once 
more, the same as by a 'state of 1111t11rc': he opposes it to ,(!O11cm­
ment. And he speaks of it as a st:ite which, in this sense, has 
actually existed. 

5. zdly, This is what he tells us in the beginning of the 
scco11d of the two paragraphs: but all the time the jirst para­
graph lasted, society meant the same as .r:ol'cm111c11t. In shifting 
~h~n. from one paragraph to another, it has changed its nature. 
Tis the foundations of socicty,' 1 that he first began to speak of, 

and immediately he goes on to explain to us, after his manner 
of explaining, the foundations of.~01,l'rlltllc11t. 'Tis of a 'formal 
beginning' of 'Sociery,'2 that he speaks soon after; and by this 
formal beginning, he tells us immediately, that he means, 'the 
original contract of socicty,'3 which contract entered into, 'a 
state,'4 he gives us to understand, is thereby 'instituted,' and 
men have undertaken to 'submit to Laws.' 6 So long then as 
this first paragraph lasts, 'society,' I think, it is plain cannot but 
have been meaning the same as 'go11cm111c11t.' 

Astateof11at11re 6. 3dly, All this while too, this same 'state of1zat11re' to which 
spoken of, as w h 's . ' ( k f . . ) 
never liaviug c ave seen oc1ety a state spo en o as ex1stmg put 
existed. synonymous, and in which were it not for go11em111e11t, men, 

he informs us, in the next page, would 'rc111ai11,'6 is a state 
1 1 Comm., p. 47. 
' 1 Comm., p. 47. 

2 1 Comm., p. 47. 
6 1 Comm., p. 48. 

3 1 Comm., p. 47. 
0 1 Comm., p. 48. 
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in which they never 11•crc. So he expressly tells us. This 
'notion.' says he, 'of an actually existing unconnected state of 
nature;' (that is, as he explains himself aftcrwards,1 'a state in 
which men have no judge to define their rights, and redress 
their wrongs,) is too wild tn be seriously admitted. ' 2 When 
he admits it then himself, as he docs in his next page, we arc 
to understand, it seems, that he is bantering us: and that the 
next paragraph is (\vhat one should not otherwise have taken 
it for) a piece of pleasantry. 

7. 4tlzly, The or((!i11al ct111tract is a thing, we arc to under- Origi~al co~1-

stand, that never had existence; perhaps not in any state: dtra~t,dris rcal,ty 
. l I C II ' l ' CIIIC -ccrtam y t 1crcrorc not in ,1 . Per 1aps, in no instance, says 

our Author, 'has it ever been formally expressed at the first 
institution of a statc.' 3 

8. 5tlzly, Notwithstanding all this, we must suppose, it-asserted. 

seems, that it had in cucry state: 'yet in nature and reason,' 
says our Author, 'it must always be understood and implied.'·1 

Growing bolder in the compass of four or five pages, where 
he is speaking of our own Government, he asserts roundly, 5 

that such a Contract was actually made at the first formation 
of it. 'The legislature would be changed,' he says, 'from that 
which was originally set up by the general consent and funda-
mental act of the society.' 

9. Let us try whether it be not possible for something Attempt to 

to be done towards drawing the import of these terms out ofrrco,uil,: 1!1rsc 
h . . I . I A I I . 1 d l Th d contrad,ct,011s-t e mist m w uc 1 our 0t 1or 1as mvo ve t 1em. e wor Society disti11-

'Soc1ETY,' I think it appears, is used by him, and that withoutguis/ird i1110 
. . I • I l 11at11ral a11d notice, m two senses t_ 1at are opposite. n t 1e one, SOCIETY, politic.ii. 

or a STATE OF SOCIETY, IS put sy11()11y111011s to a STATE OF NATURE; 

and stands opposed to GOVERNMENT, or a STATE OF GOVERNMENT: 

in this sense it may be styled, as it commonly is, 11at11ral 
SOCIETY. In the other, it is put sy11011y111011s to GOVERNMENT, 

or a STATE OF GOVERNMENT; and stands opposed to a STATE OF 

NATURE. In this sense it may be styled, as it commonly is, 
political SOCIETY. Of the difference between these two states, 
a tolerably distinct idea, I take it, may be given in a word or 
two. 

1 1 Comm., p. 48. 
4 1 Comm., p. 46. 

2 1 Comm., p. 47. 
5 1 Comm., p. 52. 

3 1 Comm., p. 46. 
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Idea ef political 10. The idea of a natural society is a 1u:~atil'e one. The idea 
society. of a political society is a positii•c one. 'Tis with the latter, 

therefore, we should begin. 
When a number of persons (whom we may style s11bjects) 

arc supposed to be in the habit of paying obcdic11cc to a person, 
or an assemblage of persons, of a ki10\v11 and certain descrip­
tion (whom we may call lovemor or .(?Oi•cmors) such persons 
altogether (s11bjects and goucmors) arc said to be in a state of 
political SOCIETY .1 

Idea of natural 11. The idea of a state of t1at11ral SOCIETY is, as we have 
.<ociety. said, a negative one. When a number of persons arc supposed 

to be in the habit of cot1versi11g with each other, at the same 
time that they arc not in any such habit as mentioned above, 
they arc said to be in a state of 11at11ral SOCIETY. 

Difficulty of 12. If we reflect a little, we shall perceive, that, between 
db~atwing t1111d1iue these two states, there is not that explicit separation which 

c rveen 1e rvo 
states. these names, and these definitions might teach one, at first 

sight, to expect. It is with them as with light and darki1css: 
however distinct the ideas may be, that arc, at first mention, 
suggested by those t1ames, the things themselves have no 
determinate bound to separate them. The circumstance that 
has been spoken of as constituting the difference between these 
two states, is the presence or absence of an habit of obedic11ce. 
This habit, accordingly, has been spoken of simply as present 
(that is as being perfectly present) or, in other words, we have 
spoken as if there were a perfect habit of obedience, in the 
one case: it has been spoken of simply as absent (that is, as 
being perfectly absent) or, in other words, we have spoken as 
if there were no habit of obedience at all, in the other. But 
neither of these manners of speaking, perhaps, is strictly just. 
Few, in fact, if any, arc the instances of this habit being 
perfectly absent; certainly none at all, of its being perfectly 
present. Governments accordingly, in proportion as the habit 
of obedience is more perfect, recede from, in proportion as it 
is less perfect, approach to, a state of nature: and instances 
may present themselves in which it shall be difficult to say 

1 V. infra., par. 12, note 1. 
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whether a. habit, perfect, in the degree in which, to constitute 
a government, it is deemed necessary it s/1(111{d be perfect, elves 
subsist or 11ot. 1 

1 1. :\ 11.1bit is but an a,sembb~e of <1cts: under which name I would also 1. .4 11,1bit. 
include, for the present, 1•,1/1111t,1ry)•rbc,1r,111ccs. 

2. A lr,1bit "1 obcdimcr then is an assembbge of ,1ets <'j obcdiC11ie. 2. A /rnbit oj 
,,/1cdit·11.:c. 

:I. An act cif obcdic11c.: is any act done in pursuance of an cxprc.,.,i,•11 ,,j ll'il/ 3. ,-!11 <1ct <!I 
on the part of some superior. ol1c.!ic11cc. 

4. A11 ,w cif rol!TICAL obcrlirnff (which is what is here meant) is any act done 4. Au act~( 
in pursuance of an expression of will on the part of a person governing. p,1/itic,il obc­

dic,:cc. 
5. An c:..:prcssi.>11 of u,i/1 is either p,rr,,It- or t,1cit. 5 . .1111 c.\·prcs­

siti11 <'j will. 
6. A p,m,Jc cxprcssiC111 ,,J ll'ill is that which is conveyed by the sig11s called 6. A parolee:,;:-

U'ord.,. prcssiti11 of will. 

7. A t.icit cxprcssio11 cif ll'ill is that which is convey,•d by any other .<(~11s7. A tacit c:,:­
whatmcvcr: among which none arc so ctlicacious a~ ,IC/s of p1111isli111c11t annexed prcssion of will. 
in time past, to the non-performance of acts ol the same sort with those that 
arc the objects of the will that is in question. 

8. A p,irolc expression of the will of a superior is a co111111a11d. 8. A ((1/1111/alld. 

9. \Vhen a tacit expression of the will of a superior is supposed to have been 9. A fictitious 
uttered, it may be styled ajictirii>us co111111m1d. co111111a11d. 

10. Were we at liberty to coin words after the manner of the Roman 10. Co111111a11ds 
lawyers, we might say a qua.,i-command. quasi-C<llll-

111a11r/s. 
11. The STATUTE LAW is composed of co111111,111ds. The COMMON LAW, oftt. Il/11stratio11 

quasi-commands. -Sta/Ille Larv 
Co111111011Law 

12. An act which is the object of a comm:md actual or fictitious; such an 12. Duty-
act, considered before it is performed, is styled a duty, or a pailll af duty. point of duty. 

13. These definitions premised, we arc now in a condition to give such an 13. U.,c of t/1e 
idea, of what is meant by the pc~/cctio11 or i111pcrfcctio11 of a l1abit of obcdirncc a/1011e chai11 of 
in a society as may prove tolerably precise. definitions. 

14. A period in the duration of the society; the number of pcrso11s it is com- 14. Habit of 
posed of during that period; and the number of points ,,j duty incumbent on ,,/,cdie11cc­
cach person being givcn;-thc habit of obedience will be more or less perfect, 111c,1sure of its 
in the ratio of the number of acts of obcdie11ce to those of disobcdic11ce. pc,fcctio11s. 

15. The habit of obedience in this country appears to have been more 15. I11ustratiot1. 
perfect in the time of the Saxons than in that of the Dritons: unquestionably 
it is more so now than in the time of the Saxons. It is not yet so perfect, as 
well contrived and well digested laws in time, it is to be hoped, may render it. 
But absolutely perfect, till man ceases to be man, it never can be. 

A very ingenious and instructive view of the progress of nations, from the 
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A perfect state 13 0 ti "d . } . . f ef natllre not • 11 1csc cons1 erat1ons, t 1e suppos1t1011 o a perfi:ct 
1;1ore chimerira/ state of nature, or, as it may be termed, a state of society per-

/I:,:;,: 11 peifertfictfy nnturn/, may, perhaps, be justlv pronounced, what our 
.date q/ _f(l;ltrJJ,-A h f" ] , } • • 

ment. ~ ut or ror t 1e moment seemed to t rn1k 1c, an extravagant 
supposition: but then that of a ,1,;0Fcm111c11t in thjs sense perfect; 
or, as it may be termed, a state of society pcrjcctly l'o!it'.cal,_ a 
state of pcrfcct p<ilitical 1111io11, a state nf perfect s1il11111ssl(111 m 
the subject of perfect a11t'1ority in the ,1;rt11•a11<1r, 1s no less so. 1 

16. Polilical 
union or con-
nection. 

17. S11bmis;io11 
-subjection. 

18. Submission 
-subjection 

\cast perfect states of political union to that hi~hly perfect state of i, in which 
v,c live, may be found in LonD KAIMs's J-lis1,,,ic11/ I..1w Tracts. 

16. For the convenience and accuracy of discourse it may be of use, in this 
pla<;e, to settle the signification of a few other t·xpres,ions rclari ve to the same 
SU~Ject. Persons. who, ·with respect to each other, arc in :i st:itc of l',,/itic11/ 
society, may be said also to be in a state of political 1111i,111 or c,11111cctio11. 

17. Such of them as arc subjects may, accordingly, be said to be in :i state of 
submission, or of s11bjecrio11, with respect to -~"z,emors: such as :uc go11cm"'s in a 
state of 11111/zvrity with respect to subjects. 

18. When the subordination is considered as remlting originally from the 
will, or (it may be more proper co s:iy) the pleas11,,. of the party govcrr_1cd, we 
rather use the word 's11bmissio11 :' when from that of the p:irty goverrun.~. the 
word 'sul,jection.' On this account it is, that the term can s':arccl_y be _used with­
out apology, unless with a note of disapprobation: cspcc1ally 111 tlus co':1ntry, 
where the habit of considering the conscul of the persons go':erncd :is bcmg Ill 

some sense or other involved in the notion of all la11fr1/, that 1s, all co111111cndablc 
government, has gained so firm a ground. It is on this account, then, that the 
term 'subjcctio11,' excluding as it docs or at least, not including such consent 
is used commonly in what is called• a ;,..D sense: that is, in such a sense as: 
t~gcther with the idea of the object in question, conveys tl1e acccssary idea of 
disapprobation. This acccssary idea however annexed as it is to the al,stract 
term 'subjection,' docs not extend i~~clf to the' co11aetc term 'subjccts'-a kind 
of inconsistency of which there arc many instances in language. 

!t is n?I a fam- 1 It is true that every person must, for some time,. at least, after his birth, 
ily uruon, lzo1v- necessarily be in a state of subjection with respect to !us parents, or those who 
ever perfect, tl:at stand in the place of parents to him; and that a perfect one, or at le:ist as near 
can constitute a to being a perfect one, as any that we sec. But for all this, the sort of society 
political that is constituted by a state of subjection thus circumstanced, docs not come 
society-why. up to the idea that, I believe, is generally cntcrt:iincd by those who speak of a 

political society. To constitute what is meant in gcncr:il by that phrase, a 
grea~er 1111111ber of members is required, or, at least, a duration capable of a longer 
conu1_ma1:cc. h~dccd, for this purpose nothing less, I take it, than an indefinite 
duration 1s req~1:cd. A society, to come within the notion of what is originally 
~1ea~t by a po/11,_ca/ ':me, must be such as, in its nature, is not incapable of con­
~mung for ever m_ virtue of the principles which gave it birth. This, it is plain, 
is not the case with such a family society, of which a parent, or a pair of 
pare~ts are at t?c head. In such a society, the only principle of union which is 
ccrtam and uruform in its operation, is the natural weakness of those of its 
members that arc in a state of subjection; that is, the children; a principle which 
has but a short and limited continuance. I question whether it be the case 
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14. A remark there is, \vhich, for the more thoroughly 'St.lie of 11at11re' 
clearing up of our notions on this subject, it may be proper a re!atwe e:,;-
1 • k I I , f , press,011. 1ere to 111:i ·e. To some c:irs, t 1e p 1rases, state o nature, 
'state of political society,' may carry the appearance of being 
absol11tc in their signification: as if the condition of a man, or 
a company of men, in one of these states, or in the other, were 
a matter that depended altogether upon themselves. But this 
is not the case. To the expression 'state of nature,' no more 
than to the expression 'state of politic:il society,' can any 
precise meaning be annexed, without reference to a party 
different from that one who is spokl'n of as being in the state 
in question. This will rl'adily be perceived. The difference 
between the two states lies, as we have observed, in the izabit 
of obcdic11cc. With respect then to a habit of obedience, it 
can neither be understood as subsisting in any person, nor as 
not subsisting in any person, but with reference to some 
other person. For one party to obey, there must be another 
party that is obeyed. But this party who is obeyed, may at 
different times be different. Hence may one and the same 
party be conceived to obey and 11ot to obey at the same time, 
so as it be with respect to different pcrso11s, or as we may say, to 
different objects of obedie11ce. Hence it is, then, that one and the 
same party may be said to be in a state of nature, and 110! to be 
in a state of nature, and that at one and the same time, 
according as it is this or that party that is taken for the other 
object of comparison. The case is, that in common speech, 
when no particular object of comparison is specified, all 
persons in general arc intended: so that when a number of 
persons are said simply to be in a state of nature, what is 
understood is, that they arc so as well with reference to one 
another, as to all the world. 

even with a family society, subsisting in virtue of collateral consanguinity; 
and that for the like reason. Not but that even in this case a habit of obedience, 
as perfect as any we see examples of, may subsist for a time; to wit, in virtue 
of the same moral principles which may protract a habit of filial obedience 
beyond the continuance of the physical ones which gave birth to it: I mean 
affection, gratitude, awe, the force of habit, and the like. But it is not long, 
even in this case, before the bond of connection must either become imper­
ceptible, or lose its influence by being too extended. 

These considerations, therefore, it will be proper to bear in mind in applying 
the definition of political society above given [in par. 1 OJ and in order to recon­
cile it with what is said further on [in par. 17). 
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Different 15. In the same manner we may understand, how the same 
J:~!~ /fw:;Et- man, who ~s gov~mor with respect to one man or set of men, 
goveniors. may be s11b;ect with respect to another: how among governors 

some may be in a perject state of ,zat11rc, with respect to each 
other: as the KINGS of FRANCE and SPAIN: others, again, in a 
state of perfect s11bjectio11, as the HosPODARS of W ALACIIIA and 
!"IOLDAVIA with respect to the GRAND S1GNIOR: others, again, 
m a state of manifest but imperfect s11bjcctio11, as the GERMAN 

States with respect to the EMPEROR: others, again, in such a 
state_ in which it may be difficult to determine whether they 
are m a state of imperfect s11bjectio11 or in a pc~{cct state of 
11at11re: as the KING of NAPLES with respect to the PoPE. 1 

Tltesamepersv11 16. In the same manner also it may be conceived \Vithout 
alternately i11 a • • d •1 h ' ' • l b ' ll 
state of political entering mto eta1 s, ow any smg e person, orn, as a 

andMt11m/ persons arc, into a state of perfect subjection to his parents, 2 

JocitlJ with that is into a state of perfect political society with respect to 
rt:pec~ t~ di/fer-hi5Jarents may from thence pass in to a perfect state of nature; 

mt soaeltes. ' • 1 · b of di' ITere11t an from thence successive y mto any num er . m . 
states of political society more or less perfect, by passmg mto 
different societies. . . 

1n the same poli- 17. In the same manner, also, it may be conceived how, 111 

tual snciety 1he any political society the same man may, with respect to the 
samt: ptrsons ' d d · IT 
altttnardy same individuals, be, at different periods, an on 1rrcrcnt 
governors and • al 1 • l f d b' subjects, witli occasions, temate y, m t 1e state o governor an su ~cct: 
respect to the to-day concurring, perhaps active, in the business of issuing a 
same persons. general command for the observance of the whole society, 

amongst the rest of another man in quality of ]11dge: to­
morrow, punished, perhaps, by a partiwlar command ~f that 
same Judge for not obeying the general command which he 
himself (I mean the person acting in character of govern~r) 
had issued. I need scarce remind the reader how happily 
this alternate state of authority and submission is exemplified 
among ourselves. 

I li~tJ of Jeveral 18. Here might be a place to state the different shares which 
top1CJ that must diffi h · h · · f h 
be passed by. erent persons may ave m t e issmng o t e same com-

1 The Kingdom of Naples is feudatory to the Papal See: and in token of 
fealty, the King, at his accession, presents the Holy Father with a white horse. 
The Royal vassal sometimes treats his Lord but cavalierly: but always sends 
him his white horse. 

2 V. supra, par. 13, note. 
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mand: to exp bin the nature of corporate actio11: to enumerate 
and distinguish half a dozen or more different modes in which 
s11liordi11atio11 between the same parties may subsist: to dis­
tinguish and explain the different senses of the words, 'consent,' 
'represe11tatio11,' and others of connected import: co11se11t and 
represe11tatio11, those interesting but perplexing words, sources 
of so much debate: and sources or pretexts of so much 
animosity. But the limits of the present design will by no 
means admit of such protracted and intricate discussions. 

19. In the same manner, abo, it may be conceived, how T11esa111eso~itty 
t!1e same set of men considered among tliemselves, may at one ~!t,';'at~.~~": 
time be in a state of nature, at another time in a state of and ll'statt of 
government. For the habit of obedience, in whatever degrcego,,m,ment. 
of perfection it be necessary it should subsist in order to con-
stitute a government, may be conceived, it is plain, to suffer 
interruptions. At different junctures it may take place and 
cease. 

20. Instances of this state of things appear not to be unfre- Insta~c~ tlie 
qucnt. The sort of society that has been observed to subsist AAb"nf•aues of 

lfll'TIC . 

among the AMERICAN INDIANS may afford us one. According 
to the accounts we have of those people, in most of their 
tribes, if not in all, the habit we are speaking of appears to be 
taken up only in time of war. It ceases again in time of peace. 
The necessity of acting in concert against a common enemy, 
subjects a whole tribe to the orders of a common Chief. 
On the return of peace each warrior resumes his pristine 
independence. 

21. One difficulty there is that still sticks by us. It has been Cl,~~acteris(ic of 
started indeed, but not solved-This is to find a note of di.;-P0111rcal ,m,on. 
tinction,-a characteristic mark, whereby to distinguish a 
society in which there is a habit of obedience, and that at the 
degree of perfection which is necessary to constitute a state of 
government, from a society in which there is not: a mark, I 
mean, which shall have a visible determinate commence-
ment; insomuch that the instant of its first appearance shall 
be distinguishable from the last at which it had not as yet 
appeared. 'Tis only by the help of such a mark that we can 
be in a condition to determine, at any given time, whether 
any given society is in a state of government, or in a state of 



44 A FRAGMENT ON GOVERNMENT 

nature •. I can f~nd no such mark, I must confess. anywhere, 
unless it be tlus; the establishment of names of office: the 
appearance. of a certain man, or set of men, with a certain 
name, ser:'mg to mark them out as objects of obedience: 
shch_ as Kmg, Sachem, Cacique, Senator, Burgomaster, and 
t e like. This, I think, may serve tolerably well~ to distinguish 
fi set 0/ men in a state of political union among tlic111scl1 1cs 

An:ong _persons r~; t Jc same set .of n~en not yet in su~l~ a state_-
11!rt:111j, ,,, 11 • But suppose.: an 111co11t<:stablc polmcal society. and that 

·'1-'11f' q/p;/Jt/r,1/ a l:irgc one, (c ,rmcd; and from that a sm:-illcr body to break 

~111~(,:JtJ/:✓,/,'fl/ rJ{f- hy t/11', lireacli tl1r smaller body ceases to be in a state of 
li,//,✓1,1 (l lk'11 / • / • • \ \ \ • \ lus thereb)' • 1,r,1IJ,;1 111111111 \\'ltl respect tt, t1e argn. anc. _ • ~(:;:// t·,, I,, 1iL, !'d it .,c\(, \\'ith fl''>pcct to that lar_~cr b.1~y_, m f state _of 

J~,,,n,·d, 
l,y d,-{ati,,11 

•· . l - ll ·wl'.' foH.l of ascert:11111ng t 1c precise 
nature- -Wlut llH:,lUS S11.1 k 1· C ,? What shall be taken 
. 1 , ·\ 1 . C 1:l!F7 C too p .l L. . 
Jt1llcture at-..,.,- 11 ' 1 t 11s ;_ .~ I . . . _.;, The appointment, It frLH11 ,J ,\lrPJlf r. 
for the clwractnistic 111<1n.: 111 t us Lasc.. • . , But no 

\ .. • \ 0 f nc,v governors \\··1th new nan11.:s. d" 
111ay 1e saH • • l· . Tl , subor mate such appoi11t111c11t, suppose, t:-ikes p ,1cc. le . 

I st, i11 case of 
d,fcctio11 by 
111/iole bodies, 
instance tlic 
Durch pro­
vinc,·s. 

¥,ovenH,rs, frn 111 who1n alunc the people at large were 111 use 
tn receive their co11-.1nands under the old goven11ncnt, arc 
the san1e fron1 ,vho1n they receive the1n under the new one. 
The habit of obedience which these subordinate governors 
were in with respect to that single person, we will say, who 
was the supreme governor of the whole, is broken off 
inst:nsibly and by degrees. The old names by which these 
suborclinat1; gov<.:rnors were ch:-iracterized, while they were 
subordinate, arc continued now they arc supreme. In this 
case it stems rather difficult to answer. 

23. If an example be required, we may take that o~ the 
DuTCH provinces with respect to SPAIN. These provmces 
were once branches of the Spanish monarchy. Tl~ey have 
now, for a long time, been universally spoken of as mdcpen­
dcnt states: independent as well of that of Spain as of eve_ry 
other. They arc now in a state of nature with respect to Spam. 
They were once in a state of political union with respect to 
Spain: namely, in a state of subjection to a single governor, a 
King, who was King of Spain. At what precise juncture did 
the dissolution of this political union take place? At what 
precise time did these provinces cease to be subject to the 
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King of Spain? This, I doubt, ,vill be rather difficult to agree 
upon. 1 

24. Suppose the defection to have begun, not by entire pro- 2dly, _i11 f\![ 
• • I • • • d b b l dfi l f difec11011 r v1n~~s, as 111. t 1e 111s tance JUSt 1nent1one. , ut y a 1an u o di,,iduals-i11-

fugmvcs, this augmented by the accession of other fugitives, stances,Rome­

and so, by degrees, to a body of men too strong to be reduced, Venice: 
the difficulty will be increased still farther. At what precise 
juncture was it that ancient ROME, or that modern VENICE, 

became an independent state? 
25. In general then, at what precise juncture is it, that A rev_olt., a:e it 

l . b . . ,vhat11111c II 
persons su 1Ject to a government, ecome, by d1sobed1ence, car1 be said to 
with respect to that government, in a state of nature? When hai1e 1ake11 
is it, in short, that a revolt shall be deemed to have taken place. 

place; and when, again, is it, that that revolt shall be deemed 
to such a degree successful, as to have settled into i11dcpe11dc11cc? . 

26. As it is the obedience of individuals that constitutes a Disobdedien~e~ 
f b . . . . I . d' b d. l what o no state o su ITIISSion, so IS It t 1eir 1so e 1ence t 1at n1ust con- amoullt to a ,e-

stitute a state of revolt. Is it then every act of disobedience ,,o/t: 

that will do as much? The aflirmative, certainly, is what can 
never be maintained: for then would there be no such clung 
as government to be found anywhere. Herc then a distinc-
tion or two obviously presents itself. Disobedience may be 
distinguished into co11scio11s or t1/IC(>t1scia11s: and that, with 
respect as well to the la111 as to the _{clCt.2 Disobedience that is 
unconscious with respect to either, will readily, I suppose, 
be acknowledged not to be a revolt. Disobedience again that 

1 Upon recollection, I have some doubt whether this example would be 
found historically exact. If not, that of the defection of the Nabobs of Hindo­
stan may answer the purpose. My first choice fell upon the former; supposing 
it to be rather better known. 

~ 1 D' b di b • d b • • I I fi h 1 Disobedience 
h • 1~0. c cncc '"?a1 y cfsla~ 1to . c 11d11co11se11011s 11111_ 1 rc1sf.pecthit_o ht 1_e :cl,b~vdden 11;1Couscior1swith 

t e party 1s ignorant cit 1cr o us 1avmg one t 1c act 1tsc , w c 1s 1or 1 en t t tie 
by the law, or else of his having done it in those circ11111sta11ces, in which alone it is zspec O 1 

forbidden. act. 

2 D • b d' b ·d b • • h tl I h 2 Disobedience • ISO e 1ence may e sa1 to e IIIICOIISCIOIIS, Wit respect to 1e a,v; W en ° • "ti, 
although he may know of his having done the act that is in reality forbidden, ,mcon:ctu:,w, 
and that, under the circ11111sta11ces in which it is forbidden, he knows not of its '{spec O ,e 
being forbidden in these circ11111sta11ccs. aw. 

3. So long as the business of spreading abroad the knowledge of the law 3. nlustraJi1111. 
continues to lie in the neglect in which it has lain hitherto, instances of dis-
obedience 1111co11scio11s witli respect to tlic law, can never be otherwise than 
abundant. 



46 A FRAGMENT ON GOVERNMENT 

is conscious with respect to both, may be distinguish~d into 
secret and open; or, in other words, into fr,111!1tlo1_t and jorciblc.1 

Disobedience that is only fraudulent, will likewise, I suppose, 
be readily acknowledged no_t to am~mnt _to a revolt. . 

Disobediences 27. The difficulty that will remam will concern such dis­
what do obedience only as is both cot1scio11s, (and that as well with 
~::,~',;t to a respect to law as fact,) and forcible. This disobedience, it should 

seem, is to be determined neither by t111111bers altogether (that 
is of the persons supposed to be disobedient)_nor by a~ts, no~ by 
intentions: all three may be fit to be taken mto cons1derat10n. 
But having brought the difficulty to this point, at this point 
I must be content to leave it. To proceed any farther in the 
endeavour to solv.:! it, would be to enter into a discussion of 
particular local jurisprudence. I~ ~ou~d be entering upon 
the definition of Treason, as d1stmgwshed from Murder, 
Robbery, Riot, and other such crimes, as, in comparison 
with Treason, are spoken of as being of a more private 
nature. Suppose the definition of Treason settled, and the 
commission of an act of Treason is, as far as regards the 
person committing it, the characteristic mark we arc in 
search of. 

Unfinished state 28. These remarks it were easy to extend to a much greater 
(;:t~ above length. Indeed, it is what would be necessary, in order to 

give them a proper fulness, and method, and precision. But 
that could not be done without exceeding the limits of the 
present design. As they are, they may serve as hints to such as 
shall be disposed to give the subject a more exact and regular 
examination. 

Our Author's 29. From what has been said, however, we may judge 
proposition, what truth there is in our Author's observation, that 'when 'That govern-
ment results of society' (understand natural society) 'is once formed, govern-
course,' nottrue. ment' (that is political society) (whatever quantity or degree 

of Obedience is necessary to constitute political society) 
'results of course; as necessary to _preserve and· to keep that 
society in order.' By the words, 'oj co11rse,' is meant, I suppose, 
constantly and immediately: at least constantly. According to 

Disobediences 1 If exa11;-plcs ~e thought necessary, Theft may serve for an example of 
fraudul~nt fraud~lent d1Sobed1ence; Robbery of forcible. In Theft, the person of the da-
ond f?roblc- obedient party, and the act of disobedience, are both endeavoured to be kept 
~he difference, secret •. In Rob~ery, the act of disobedience, at least, if not the person of him 
11/11strated. who disobeys, 1s manifest and avowed. 
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this, politic1l society, in any sense of it, ought long ago to 
have been established all the world over. Whether this be 
the case, let any one judge from the instances of the Hotten­
tots, of the Patagonians, and of so many other barbarous 
tribes, of which we hear from travellers and navigators. 

30. It may be, after all, we have misunderstood his mean-Ambig11i1y ,,J 
ing. W c have been supposing him to have been meaning to the seuteuce. 

assert a 111actcr of fact, and to have wriw:n, or at least bcg~m, 
this sentence in the character of an historical obser11cr: whereas, 
all he meant by it, perhaps, was to speak in the character of a 
Cc11sor, and on a case supposed, to express a sc11ti111cnt of apprv-
batio11. In short, what he meant, perhaps, to persuade us of, 
was not that 'government' docs act11ally 'result' from natural 
'society'; but that it were better that it slzv11ld, to wit, as being 
necessary to 'preserve and keep' men 'in that state of order,' 
in which it is of advantage to them that they should be. 
Which of the above-mentioned characters he meant to speak 
in, is a problem I must leave to be determined. The distinc-
tion, perhaps, is what never so much as occurred to him; and 
indeed the shifting insensibly, and without warning, from one 
of those characters to the other, is a failing that seems inveterate 
in our Author; and of which we shall probably have more 
instances than one to notice. 

31. To consider the whole paragraph (with its appendage) Da,k11ess of the 
h cl • • b A th 1 whole para-togct er, some ung, 1t may c seen, our u or strugg es gr.1pl,jurther 

to overthrow, and something to establish. But lzo111 it is shciv11. 

he would overthrow, or what it is he would establish, arc 
questions I must confess myself w1ablc to resolve. 'The pre-
servation of mankind,' he observes, 'was effected by single 
families.' This is what upon the autl1ority of the Holy 
Scriptures, he assumes; and from this it is that he would have 
us conclude the notion of an original contract ( the same 
notion which he afterwards adopts) to be ridiculous. The 
force of this conclusion, I must own, I do not sec. Mankind 
was preserved by single families-Be it so. What is there in 
this to hinder 'individuals' of those families, or of families 
descended from those families, from meeting together 
'afterwards, in a large plain,' or any where else, 'entering into 
an original contract,' or any otl1er contract, 'and choosing 
the tallest man,' or any other man, 'presrnt,' or absent, to he 
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nature. I can find no such mark, I must confess, anywhere, 
unless it be this; the establishment of names of office: the 
appearance of a certain man, or set of men, with a certain 
name, serving to mark them out as objects of obedience: 
such as King, Sachem, Cacique, Senator, Burgomaster, and 
the like. This, I think, may serve tolerably well to distinguish 
a set of men in a state of political union among tlic111scl1•cs 
from the same set of men not yet in such a state. 

Amo11g perso11s 22. But suppose an incontestable political society, and that 
::;~:i;~/~tica/a large OI~c, formed; and from that a smaller bo?y to break 
1111io11 at ivliat off: by tlus breach the smaller body ceases to be 111 a state of 
illstaiit a llciv political union with respect to the larger: and has thereby 
society ca11 be -
said to be placed itself, with respect to that larger body, in a state of 
formed, nature-What means shall we find of ascertaining the precise 
by defectio11 I J I 11 b k from a former. juncture at which this change took p ace? W 1at s 1a e ta en 

for the characteristic mark in this case? The appointment, it 
may be said, of new governors with new names. But no 
such appointment, suppose, takes place. The subordinate 
governors, from whom alone the people at large were in use 
to receive their commands under the old government, arc 
the same from whom they receive them under the new one. 
The habit of obedience which these subordinate governors 
were in with respect to that single person, we will say, who 
was the supreme governor of the whole, is broken off 
insensibly and by degrees. The old names by which these 
subordinate governors were characterized, while they were 
subordinate, arc continued now they arc supreme. In this 
case it seems rather difficult to answer. 

1st, i11 case of 
dejectio11 by 
whole bodies, 
i11sta11ce the 
D11tc/1 pro­
vi11ces. 

23. If an example be required, we may take that of the 
DUTCH provinces with respect to SPAIN. These provinces 
were once branches of the Spanish monarchy. They have 
now, for a long time, been universally spoken of as indepen­
dent states: independent as well of that of Spain as of every 
other. They are now in a state of nature with respect to Spain. 
They were once in a state of political union with respect to 
Spain: namely, in a state of subjection to a single governor, a 
King, who was King of Spain. At what precise juncture did 
the dissolution of this political union take place? At what 
precise time did these provinces cease to be subject to the 
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King of Spain? This, I doubt, will be rather difficult to agree 
upon. 1 

2-4. Suppose the defection to have begun, not by entire pro- 2dly, i11 case of 
vinces, as in the instance just mentioned, but by a handful of def~ctiou br_ in-
fi • • ] · d b ] · f h fi . . d1111d11a/s-111-u g1 t1 vcs, t us augmente y t 1e accession o ot er ug1t1ves, sta11ccs,Rome-
and so, by degrees, to a body of men too strong to be reduced, Venice: 

the difficulty will be increased still farther. At what precise 
juncture was it that ancient Ro.ME, or that modern VENICE, 

became an independent state? 
25. In general then, at what precise juncture is it, that A rev_olt, at . 

Persons subiect to a government become by disobedience ivliat;uuct,!re '1 
. J ' ' ' call be sa,d to 

with respect to that government, in a state of nature? When l,avc 1ake11 
is it, in short, that a revolt shall be deemed to have taken place. 

place; and when, again, is it, that that revolt shall be deemed 
to such a degree successful, as to have settled into it1depe11dc11cc? 

26. As it is the obedience of individuals tl1at constitutes a Disobediences 
state of submission, so is it their disobedience that must con- wl,at do,not 

. . . a11101111t ,, a re-
s t1 tu te a state of revolt. Is 1t then every act of disobedience 1•olt: 
that will do as much? The affirmative, certainly, is what can 
never be maintained : for then would there be no such clung 
as government to be found anywhere. Herc then a distinc-
tion or two obviously presents itself. Disobedience may be 
distinguished into co11scio11s or 1111w11scio11s: and that, with 
respect as well to the /a11, as to the {act. 2 Disobedience that is 
unconscious with respect to either, will readily, I suppose, 
be acknowledged not to be a revolt. Disobedience again tl1at 

1 Upon recollection, I have some doubt whether this example would be 
found historically exact. If not, that of the defection of the Nabobs of Hindo­
stan may answer the purpose. My first choice fell upon the former; supposing 
it to be rather better known. 

i 1. Disobedience may be said to be 1111co11scio11s witli respect to tl,efi1ct, when 1. Diso_beditn;c1e 
the party is ignorant either of his having done the act itself, which is forbidden rmco,isciorisrvrt, 
by the law, or else of his having done it in those circu111sta11ces, in which alone it is rf:espect to tl,e 
forbidden. act. 

2. Disobedience may be said to be 1111co11scious, with respect to the larv; when 2- Diso_bedie,!c1e 
although he may know of his having done the act that is in reality forbidden, rmconscio11swll 1 

and that, under the circr111rsta11ces in which it is forbidden, he knows not of its respect to tlie 
being forbidden in these circ11111sta11ccs. Law. 

3. So long as the business of spreading abroad the knowledge of the law 3. nl11strali1•n. 
continues to lie in the neglect in which it has lain hitherto, instances of dis-
obedience 1111co11scio11s ivitli respect to tl,e law, can never be otherwise than 
abundant. 



Disobcd1c11c~ 
ivlwr do 
urnti:ozt to a 
fCl't.,/t. 

.;(, A l·ll..:ic;.\\ENT ON GOVERNMENT 

I'> Clln'>tll>ll\ \\"ith rnrcd (() /1, 1rh. may be Jistinguished into 
s,·<·r<'f ;uicl •'/><'lz: ,,r, in l)thcr wurll-.., 111tl)fr,111drt!c11t andforcible.1 

Disobnl1c11c·l· tlut is ,mly fr:llldu!t:nt, will likewise, I suppose, 
he re:idih· ackn()wlnlt!cd IH't tn :inrnunt to 3. reYolt. 

27. ·n;e d1tlicult\· ~hat will remain will concern such dis­
obcdiencc ()nly :i.s 'is both c,lllS(i,JJ1s, (and that as well with 
re'-pcct to /,111• :i.sf1ct,) a.nd .f.1rciblt'. This Jisobedience, it should 
sccm, is t() be determined ncither by 1111mbcrs altogether (that 
is of the persons supposed to be disobedient) nor by acts, nor by 
i11tt'l1tio11s: all threr: m:iv be fit to be taken into consideration. 
Uut having brought tl;e <lifticulty to thisJoint, at this point 
I must be Clrntent to lca.ve it. To procee any farther in the 
endeavour to solv..: it, would be to enter into a discussion of 
particubr local jurisprudence. It would be entering upon 
the definition of Treason, as distinguished from Murder, 
Robbery, Riot, :md other such crimes, as, in comparison 
with Treason, arc spoken of as being of a more private 
nature. Suppose the definition of Treason settled, and the 
com1nission of an act of Treason is, as far as regards the 
person committing it, the chara.cteristic mark we are in 
search of. 

U,ifi11isl,ed state 28. These remarks it were easy to extend to a. much greater 
or ilie c1bove 1 1 d d • I Id b • d 
1~;1115 _ cngt 1. In cc , it 1s w 1at wou c necessary, 111 or er to 

give them a. proper folncss, and method, and precision. But 
that could not be done without exceeding the limits of the 
present design. As they arc, they may serve as hints to such as 
shall be disposed to give the subject a more exact and regular 
cxanunatton. 

Our Awlior's 29. From what has been said, however, we may judge 
f!;:,P 05itior1, what truth there is in our Author's observation, that 'when 

, rial govern- • , ( d d / • ) , · r- d mc11t remits of society un crstan 11at11ra society IS once rorme , govem-
co11rse,' 1101 true. mcnt' (that is political society) (whatever quantity or degree 

of Obedience is necessary to constitute political society) 
'results of course; as necessary to _preserve and· to keep that 
society in order.' By the words, 'oj course,' is meant, I suppose, 

Disobediences 
fraudulent 
and forcible-­
the d[fference, 
il/11.<trnted. 

constantly and immediately: at least constantly. According to 
1 If examples be thought necessary, Theft may serve for an example of 

Jra11d11/e11t disobedience; Robbery of forcible. In Theft, the person of the diJ­
obedient party, and the act of disobedience, arc both endeavoured to be kept 
secret. In Robbery, the act of disobedience, at least, if not the perso11 of him 
who disobeys, is manifest and avowed. 
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this, political society, in any sense of it, ought long ago to 
have been established all the world over. Whether this be 
the case, let any one judge from the instances of the Hotten­
tots, of the Patagonians, and of so manv other barbarous 
tribes, of which ,~e hear from tranllcrs a,;d navigators. 
. 30. It may be, after all, we have misunderstood his mean- Amb(~uity of 
mg. We have been supposing him to have been meaning to the sentence. 
as~crt a matter of j1ct, and to have written, or at least beg~m, 
tlus sentence in the character of an historical obser11cr: whereas, 
all he meant by it, perhaps, was to speak in the character of a 
Cc11sor, and on a case supposed, to express a set1ti111c11t of appro-
batio11. In short, what he meant, perhaps, to persuade us of, 
was not that 'government' docs act11ally 'result' from natural 
'society'; but that it were better that it sliv11ld, to wit, as being 
~1ccessary to 'preserve and keep' men 'in that state of order,' 
m which it is of advantage to them that they should be. 
:"Vl~ich of the above-mentioned characters he meant to speak 
m, 1s a problem I must leave to be determined. The distinc-
tion, perhaps, is what never so much as occurred to him; and 
indeed the shifting insensibly, and without warning, from one 
of those characters to the other, is a failing that seems inveterate 
in our Author; and of which we shall probably have more 
instances than one to notice. 

31. To consider the whole paragraph (with its appendage) Dar/mess ef the 
together, something, it may be seen, our Author struggles whollefipar1a-

. , . . gMp I IIT/ 1er 
to overthrow, and something to establish. But /,0111 1t 1s slieum. 
he would overthrow, or what it is he would establish, arc 
questions I must confess myself unable to resolve. 'The pre-
servation of mankind,' he observes, 'was effected by single 
families.' This is what upon the authority of the Holy 
Scriptures, he assumes; and from this it is that he would have 
us conclude the notion of an original contract ( the same 
notion which he afterwards adopts) to be ridiculous. The 
force of this conclusion, I must own, I do not sec. Mankind 
was preserved by single families-Be it so. What is there in 
this to hinder 'individuals' of those families, or of families 
descended from those families, from meeting together 
'afterwards, in a large plain,' or any where else, 'entering into 
an original contract,' or any other contract, 'and choosing 
the tallest man,' or any other man, 'present,' or absent, to be 



tl1c·1r < ;1,\·crn,)r~ Tht' 't!.1t cu11tr.1dictio11' our Author finds 
hccwn·11 thi~ s11ppo,L·d tr;rn,.1ni,m and the 'preservation of 
m.111ki11J hy slll:--:k falllilin.' 1, \\"h,n I must own myself 
t11L1hl1· t, 1 ,li,c,)\"LT. 1\s tu till' ·.1, tu.ilk t'Xisri11g unconnected 
~tat<.:,,( 11.1turc' he s1w:1k'.: o( 'tht' 11oclo11 of \\:hich,' he says, 
I\ t,1<, \,d,I t,1 he ~cri<>uslv admittc:d,' whc:thcr this be the 

c1~1..' w1th it, i, what, a, hi..' l1as givl..'11 us no notion of it at all, 
I cm111,t judgl· of. • 

l·'.mlurpr,,,,fJ,,( 32. S1).J1Jc~hi111..!: p<"itivt', however, in one place, we seem 
flietlJrl.:nrs,,,j I 'J) ·,. I - ·1· 'l l'l I · 
J J I • tn 1a \'c. inc sill g L' t .11111 1cs, ,v w 11c 1 t 1c preservation 

I lt" ll' 1,J ,· p,Jfll- . . .. . ,, . . . . 

.,:r,1ph of 111.111kmd w.1-; dkL"ted; tht'sc smglc: famil1c:s, he gives us to 
u11dc:r-,t;111d, ·t~irmnl the: tir-,t societr.' This is something to 
pr,>et'ed up<>ll. l\ society then of the one kind or the other; 
a 11atur.d s1H·icty. ur else a political society, was formed. I 
would line then put a case, and then propose a question. 
In this s, 1cietv WI..' will sav JH> c,111tr,1ct had as yet been entered 
i11tu; IH> /i,z/,.it "( ,>hctlim;·c as vet formed. Was this then a 
11at11ral ,ociny n~t'rdy, or was /ta p,1/itir,il one? For my part, 
according to my 1wtiun uf the two kinds of society as above 
explained, I can havl..' 1w difficulty. It was a merely 11at11ral 
one. But, accorJing to our Author's notion, which was it? 
If it 11111s already a politir,il one, what notion would he give us 
of such an one as shall have been a 1111t11r11I one; and by what 
change should such precedent natural one have turned into 
tl,is political one? If this was II<>! a political one, then what 
sort of a society arc we to undcrstanJ any one to be which is 
political? lly what mark arc we: to distinguish it from a 
natural one? To this, it is plain, our Author has not given 
any answn. At the same time, that to give an answer to it, 
was, if any thing, the professed purpose of the long paragraph 
before us . 

.,4 .~eneral idea 33. It is time this passage of our Author were dismissed­
of its cl,aracta. As among the expressions of it arc some of the most striking 

of those which the vocabulary of the subject furnishes, and 
these ranged in the most harmonious order, on a distant glance 
nothing can look fairer: a prettier piece of tinsel-work one 
shall seldom sec exhibited from the show-glass of political 
erudition. Step close to it, and the delusion vanishes. It is 
then seen to consist partly of self-evident observations, and 
partly of contradictions; partly of what every one knows 
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alreadv, and partly of what no one can understand at 
all. , 

34. Throughout the whole of it, what distresses me is, not Dfffici~lty . 
the meeting with any positions, such as, thinking them false, atten~wg _tlus 
I fi d d ,r l . . b h . . l exam,na/11111. 

111 a imcu ty m proving so: ut t e not meetmg wit 1 any 
positions, true, or false, (unless it be here and there a self-
evident one,) that I can find a meaning for. If I can find 
nothing positive to accede to, no more can I to contradict. 
Of this latter kind of work, indeed, there is the less to do for 
any one else, our Author himself having executed it, as we 
have seen, so amply. 

The whole of it is, I must confess, to me a riddle: more 
acute, by far, than I am, must be the Oedipus that can solve it. 
Happily, it is not necessary, on account of any thing that 
follows, that it should be solved. Nothing is concluded from 
it. For aught I can find, it has in itself no use, and none is 
made of it. There it is, and as well might it be any where 
else, or no where. 

35. Were it then possible, there would be no use in its Use that may be 
being solved: but being, as I take it, really unsolvable, it were made of it. 
of use it should be seen to be so. Peace may by this means be 
restored to the breast of many a desponding student, who, 
now prepossessed with the hopes of a rich harvest of instruc-
tion, makes a crime to himself of his inability to reap what, 
in truth, his Author has not sown. 

36. As to the Original Contract, by turns embraced and Original Con­
ridiculed by our Author, a few pages, perhaps, may not be tract, a.fiction. 

ill bestowed in endeavouring to come to a precise notion 
about its reality and use. The stress laid on it formerly, and 
still, perhaps, by some, is such as renders it an object not 
undeserving of attention. I was in hopes, however, till I 
observed the notice taken of it by our author, that this 
chimera had been effectually demolished by Mr. HuME.1 

1 1. In the third Volume o_fhis TRBATISB on HUMAN NATURB. 1. Z:.,otion of the 
Our Author, one would think, had never so much as opened that celebrated Onginal Con­

book: of which the criminality in the eyes of some, and the merits in the eyes tract 011ertlirowt1 
of others, have since been almost effaced by the splendour of more recent by Mr. Hume 
productions of the same pen. The magnanimity of our Author scorned, • 
perhaps, or his circumspection feared, to derive instruction from an enemy: 
or, what is still more probable, he knew not that the subject had been so much 
as touched upon by that penetrating and acute metaphysician, whose works 
lie so much out of the beaten track of Academic reading. But here, as it 

D 
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! think w_e hear not so muL·h of it 1ww as formerly. The 
mdcstruct1blc prerogatives of mankind have no need to be 
supported upon the sandy foundation of a fiction. 

happens, there is no matter for such fc:irs. Those mc-n, who arc most alarmed 
at the d:ingcrs of a free enquiry; those who :ire most inrim:itcly convinced that 
the surest way to truth is by hearing rrnthing but on one \ide, will, I dare 
answc~ almmt, find nothing of that which they deem poison in this third 
volume. I would not wish to send the Reader to .rnv uthcr th:111 this, which, if 
I recollect aright, stands clear of the objections th.it ban· of bte been urged, 
with so much vehemence, ag:iinst the ,~·ork in gencr:il.~ As to the two first, 
the Author himself, I am inclined to thi;1k, is not ill disposed, at pn:scnt, to 
join with those who arc of opinion, that they nnght, without any great loss 
to the science of Human Nature, be dispensed with. The like might be said, 
perhaps, of a consich:rable part, even of this. U111, after all retrenchments, 
there will still remain enough to have laid mankind undn indelible obligations. 
That the foundations of all r•ir/11<' arc bid in 111i/i1y, is there demonstrated, after 
a few exceptions made, with the strongest fun;e of evidence: but I sec not, 
any more than Helvetius saw, what need there was for the exceptions. 

2. History of a 2. For 111 y own part, I well remember, 110 sooner had I read that part of the 
mind perp/e;ud work which couches on this subject, than I felt as if scales had fallen from my 
by fiction. eyes. I then, for the first time, learnt to call the cause of the people the cause of 

Virtue. 
Perhaps a short sketch of the wanderings of a raw but well-intentioned 

mind, in its researches after moral truth, mav, on this occasion, be not unuseful: 
for the history of one mind is the history or"many. The writings of the honest, 
but prejudiced, Earl of Clarendon, to whose integrity nothing was wanting, 
and to whose wisdom little, but the fortune of living something later; and the 
contagion of a monkish atmosphere; these, and other concurrent causes, had 
lifted my infant affections on the side of dc·spotism. The Genius of the place I 
dwelt in, the authority of the state, the \·oicc of the Church in her solemn 
offices; all these taught me to call Charles a Martyr, and his opponents rebels. 
I saw innovation, where indeed innovation, but a glorious innovation, was, 
in their efforts to withstand him. I saw falsehood, where indeed falsehood was, 
in their disavowals of innovation. I saw selfishness, and an obedience to the 
cail of passion, in the efforts of the oppressed to rescue themselves from oppres­
sion. I saw strong countenance lent in the sacred writings to monarchic 
government: and none to any other. I saw passi,,e <>bedic11ce deep stamped 
with the seal of the Christian Virtues of humility and self-denial. 

Conversing with Lawyers, I found them full of the virtues of their Original 
Contract, as a recipe of sovereign efficacy for reconciling the accidental neces­
sity of resistance with the general duty of submission. This drug of theirs they 
administered to me to calm my scruples. Dut my unpractised stomach revolted 
against their opiate. I bid them open to me that page of history in which the 
solemnization of this important contract was recorded. They shrunk from this 
challenge; nor could they, when thus pressed, do otherwise than our Author 
has done, confess the whole to be a fiction. This, methought, looked ill. It 
seemed ~o me the acknowledgment of a bad cause, the bringing a fiction to 
support It. 'To prove fiction, indeed,' said I, 'there is need of fiction; but it is 
the characteristic of truth to need no proof but truth. Have you then really 
any such privilege as that of coining facts? You arc spending argument to no 
purpose. Indulge yourselves in the licence of supposing that to be true which is 

" By Dr. BEATTIE, in his Essay 011 the I11111111tability "J Tmtl,. 
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37. \Vich respect to this, and other fictions, there was onceFi,1io11s ii! . 
a time, f1erhaps, when they had their use. With instruments gcnc~al,,,,"sc/uc-

~ l'(lllS IU JC 

of this temper, I will 1wt deny but that some political work pn·scut sMtc of 
may have been done, :md that useful work, ,vhich, under the tl,iugs. 
then circumstances of things, could hardly have been done 
with any other. But the season of Fictio11 is now over: in-
somuch, that what formerly might have been tolerated and 
countenanced tmdcr that name, would, if now attempted 
to be set on foot, be censured and stigmatized under the 
harsher appellations of i11m1nc/1111c11t or i111post11rc. To attempt 
to introduce any IICII' one, would be 11011' a crime: for which 
reason there is much danger, without any use, in vaunting 
and propagating such as have been introduced already. In 
point of political discernment, the universal spread oflearning 
has raised mankind in a manner to a level with each other, 
in comparison of what they have been in any former time: 
nor is any man now so far elevated above his fellows, as that 
he should be indulged in the dangerous licence of cheating 
them for their good. 

38. As to the fiction now before us, in the character of an This fo,d a 
arg11111c11tt1111 ad lzo111i11c111 coming when it did, and managed momcut,iry us •• 

as it was, it succeeded to admiration. 
That compacts, by whomsoever entered into, 011glzt to be 

kept ;-that men are bo1111d by compacts, are propositicns 
which men, without knowing or enquiring why, were dis­
posed universally to accede to. The observance of promises 
they had been accustomed to see pretty constantly enforced. 
They had been accustomed to sec Kings, as well as others, 
behave themselves as if bound by them. This proposition, 
then; 'that men are bound by co111pacts;' and this other, 'that, 
if one party performs not his part, the other is released from 
his,' being propositions which no man disputed, were 
propositions which no man had any call to prove. In theory 
they were assumed for axioms: and in practice they were 
not, and as well may you suppose th:it proposition itsdf to be true, which you 
wish to prove, as that other whereby you hope to prove it.' Thus continued 
I uns:itisfying, and unsatisfied, till I learnt to sec th,lt utility was the test and 
measure of all virtue; of loyalty as much as any; and that the obligation to 
minister to general happiness, was an obligation paramount to and inclusive 
of every other. Having thus got the instruction I stood in need of, I sat down 
to make my profit of it. I bid :idieu to the orip;inal contract: and I left it to 
those to amuse themselves with this r:ittli:, who could think they needed it. 
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observed as rulcs.1 If, on any occasion, it was thought ~rop~r 
to make a show of proving chem, it was rather for torm s 
sake than for any thing else: and that, rather in the \~ay of 
memento or instruction to acquiescing auditors, tha1~ 111 the 
way of proof against opponents. On such an occasion the 
common place retinue of phrases was at hand; J11sticc, Right 
feason required it, the La11, of Nat11re commanded it, and so 
Orth~ all which arc but so many ways of intimating that a 

man Is firmly persuaded of the truth of this or that moral 

A FRAGMENT ON GOVERNMENT 

Pro • • 1 
,P0 s1t1on, t 1ough he either thinks he 11ccd 11111, or finds he 

~ant, tell 111hy. Men were too obviously and too generally 
IntercSced in the observance of these rules to entertain doubts 
~onherning the force of any arguments they saw employed 
11h1 t cir support.-It is an old observation how Interest smooths t e road to Faith. 

39- A compact, then, it was said, ,vas made by the King 
an~ people: the terms of it were to this effect. The people, on 
thc,r_part, promised to the King a .~l'llcral l1bcdic11cc. The ~ing, 

on lus part, pro111i~rd to .~''''l'/'/1 the people in suc_h a p,irt!wlc1r 
I I 11 I I .,.,·. t tl) their happmess. JJ):J/J/J{'J' :i way~ a\ s IOU t )l' SIi J.\tl I I( II •. 

• ' l <l ·rnkc only for the sense, / imN llot 011 the wons: I un c •1 cly and so variously 
• • 1'::l.lTCllll.:llt, so 00S bl f as far as an 1111:igmary enµ;. ::, . incd it, is capa e O any 

worded by those who have. unagl . as a general rule, that 
• 'fi • Assummg t 1cn, • d ·nc decided s1g111 icauon. b b ·rvcd · an ' as a poi 

• , d • ht to e o s1.: ' d b promises. when ma ~• oug . ffrct in particular ha ccn 
',f fal't, that a pron11_sc to th_is e c n were more ready to 
111ac\c hy the party 111 9uc5t1nn: Ille - "S Stich a 

l l.f- d d • when It w .. c.\el·tn thc111sc vcs qua 1 1c to JU gc dl 
promise was lirokc11, than to decide directly and avowc Y ;f11 
the delicate question, when it was that a Kin~ acted so ar 
in oppositiou to the happiness of his people, that 1t were better 
no longer to obey him. . . 

Stntedtli11sgeue- 40. It is manifest on a very little cons1derat1on, that 
rally,_ it ' 0

"
1d nothing was gained by this manreuvre after all: no difficulty 

1101 dtsp1•11se lllt'II • .11 d th t as much as 
f,11111 ,·11tl'fi11g removed by It. It was su nc~cssary, an_d ha Id be deter-
iutu 1/u• q11rstiu11 ever, that the question men_ studied to a~OI I cou thought to 
"J utility, ns mined in order to determme the question t 1 Y 
was i11tendcd. ' . · at least are 

h words on tins occas10n, ' A con1pact, or 1 A compact or co11tr)nct (forl tth~n~w~e defined, a pair of promh1·scs, bl y two 
d ·n the sa1ne sense ,nay, • . . 'd t' of l e ot 1er. contract. use ' .•• •lly given the one pro1111se m cons, era 1011 persons rcc1proc~ • 
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substitlltc in its room. It was still necessary to determine, 
whether the King in question had, or had not acted so far in 
oppositio11 to the happiness of his people, that it were better 
no longer to obey him; in order to determine, whether the 
promise he was supposed to have made, had, or had not been 
broken. For what was the supposed purport of this promise? 
It \Vas no other than what has just been mentioned. 

41. Let it be said, that part at least of this promise was to Nor, if st~tcd 
govern in s11bscrl'ic11cc to Lall': that hereby a more precise rule ,mire pa,r,m~ 
~ . . . larly, could 11 
was laid down for lus conduct, by means of tlus supposal a11sll'cr ,,,/rat 
of a promise, than that other loose and general rule to govern 111as_ dcsig11cd 

in subservience to the happi11css of his people: and that, by this by''· 
means, it is the letter of the La111 that forms the tenor of the 
rule. 

Now true it is, that the governing in opposition to Law, is 
ot1e way of governing in opposition to the happiness of the 
people: the natural effect of such a contempt of the Law 
being, if not actually to destroy, at least to threaten with 
destruction, all those rights and privileges that arc founded 
on it: rights and privileges on the c1tjoyment of which that 
happiness depends. But still it is not this that can be safely 
taken for the entire purport of the promise here in question: 
and that for several reasons. First, Because the most mis­
chievous, and tmder certain constitutions the most feasible, 
method of governing .in opposition to the happiness of the 
people, is, by setting the Law itself in opposition to their 
happiness. Scco11dly, Because it is a case very conceivable, that 
a King may, to a great degree, impair the happiness of his 
people without violating the letter of any single Law. Thirdly, 
Because extraordinary occasions may now and then occur, 
in which the happiness of the people may be better promoted 
by acting, for the moment, in oppositio11 to the Law, than in 
subservience to it. Fo11rthly, Because it is not any single violation 
of the Law, as such, that can properly be taken for a breach of 
his part of the contract, so as to be understood to have 
released the people from the obligation of performing theirs. 
For, to quit the fiction, and resume the language of plain 
truth, it is scarce ever any single violation of the Law that, by 
being s11bmitted to, can produce so much mischief as shall 
surpass the probable mischief of resisti11.~ it. If every single 
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instance whatever of such a violation were to be deemed an 
entire dissolution of the contract, a man who reflects at all 
wuulJ scarce find anywhere, I believe, under the sun, that 

r;,Jvcrn111rnt which he coultl allow co subsist for twenty years 
t11gctlicr. It j., pbin, thcrct"1 ire. chat to pass anr som~d decisio~ 
upon the qucstinn v;hich the inn·ntors of tlus_ fiction substi­
tuted j 11 ..,cc:i.d of che true one. the latter was still necessary to 
be tkcidl"ll. All thev gained lw their contrivance was, the 
convenience of deci,-li1;g it obl(qucly, as it were,_ and by a 
si.dc ,viml-that is, in a crude and hasty way, without any 
direct :i.nd steady examination. 

42. But, after all, for what rcaso11 is it, that men 011gl,t to 
~eel? their promises? The moment any intelligible reason 
1s given, it is this: that it is for the ad111111ta~r:c of society they 
should keep them; and if they do not, that, as far as p1misli-
111rnt will go, thcv should be made to keep them. It is for the 
advantage of th~ whole number that the promises of each 
individual should be kept: and, rather than they should not 
be kept, that such individuals as fail to keep them shoul~ be 
punished. If it be asked, how this appears? the answer 1s at 
hand :-Such is the benefit to gain, and mischief to avoid, by 
kccpinp; them, as much more 'chan compensates the mischi~f 
nf so much punishment as is requisite to oblige men to tt. 
Whether the de1;1cndence of bcuefit and mischief (that is, of 
pleasure and pain) upon men's conduct in this behalf, be as 
here stated, is a question of fact, to be decided, in the same 
mai:incr that all otl-icr questions of fact arc to be decided, by 
testimony, observation, and experience.1 

Nor cm, it sm,c 43. This then, and no other, being the reason why men 
to prove any- 1 ld b d k 1 • • • th • • r th thing, br,t wliat s 1ou e ma e to ecp t 1cir promises, viz., at 1t 1s ror e 
may be bcttrr advantage of society that they should, is a reason that may 
f>rur,cd wit/rout 
it. 1 The importance which the observance of promises is of to the happiness 

of society, is placed in a very striking and satisfactory point of view, in a little 
apologuc of MONTESQUIEU, entitled The History oftl1e Troglodytes." The Trog­
lodytes arc a people who pay no regard to promises. Dy the natural con­
sequences of this disposition, they fall from one scene of misery into another; 
and ~re at last e~terminated. The same Philosopher, in his Spirit of Laius, 
copymg and rcfirun~ upon the current jargon, feigns a LAW for this and other 
purpo_scs, after definmg a Law to be a relation. How much more instructive 
on t?ll head is the fable of the Troglodyte~ than the pseudo-metaphysical 
sophistry of the Esprit des Loix I 

a Sec the Collection of his Works. 
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as well be givt:n at once, why Ki11gs, on the one hand, in 
governing, should in general keep within established Laws, 
and (to speak universally) abstain from all such measures as 
tend to the unhappiness of their subjects: and, on the other 
hand, why s11bjccts should obey Kings as long as they so 
conduct themselves, and no longer; why they should obey in 
short so !t111g as the probable mischiefs of obcdic11cc arc less tha11 
the probable miscl1iefs of resistance: why, in a \vord, taking the 
whole body together, it is their d11ty to obey, just so long as it 
is their i11tcrcst, and no longer. This being the case, what need 
of saying of the one, that lie PROMISED so to go11em; of the 
other, that they PROMISED so to obey, when the fact is other­
wise? 

44. True it is, that, in this country, according to ancient ~/re Corona­
forms, some sort of vague promise of good cto11emme11t is made □on-oath d,,e.s, 

• < • d 11ot come up o 
by Kings at the ceremony of their coronation: an let the tlzc 11otio11 ,fit. 

acclamations, perhaps given, perhaps not given, by chance 
persons out of the surrounding multitude, be construed into a 
promise of ohcdic11cc on the part of the 111/zolc multitude: that 
whole multitude itself, a small drop collected together by 
chance out of the ocean of the state: and let the two promises 
thus made be deemed to have formed a perfect compact:-
not that either of them is declared to be the co11sideratio11 of 
the other.1 

45. Make the most of this concession, one experiment Tire ,,b/ig_atio11_ 
there is by which every reflecting man may satisfy himself. of a pr,musc 1~11 ll 

' . . . . , ' 1101 sta11d ,1f!a111st 
I think, beyond a doubt, that It IS the cons1deration of 11til1ty, tlrat of 11tiii1y: 
and no other that secretly but unavoidably has aoverned his 111/ri/e t/rar of 
· d ' 11, l Tl '· b • d utility will 
JU gment upon a t 1cse matters. 1e experunent IS easy an agai,rst tlrat of a 
decisive. It is but to reverse, in supposition, in the first place promise. 

the import of the partiwlar promise thus feigned; in the next 
place, the effect in point of 11tility of the observance of 
promises i11 gc11cral.-Suppose the King to promise that he 
would govern his subjects 11ot according to Law; 1wt in the 
view to promote their happiness :-would this be binding 
upon him? Suppose the people to promise they would obey 
him at all events, let him govern as he will; let him govern 
to their destruction. Would this be binding upon them? 
Suppose the constant and universal effect of an observance 

1 V. supra, par. 38, note, p. 52. 
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of promises were to produce 111iscl1itf, would it tlim be men's 
duty to observe them? Would it tlic11 be rig/it to make Laws, 
and apply punishment to obli~c men to observe the1~1? 

46. 'No;' (it may perhaps be replied) 'but for this reason; 
among promises, some there arc that, as e,·cry one allows, 
arc void: now these you have been supposing, arc unques­
tionably of the number. A promise that is in itself void, 
cannot, it is true, create any obligation. But allow the 
promise to be valid, and it is the promise itself that creates the 
obligation, and nothing else.' The fallacy of this argument 
it is easy to perceive. For what is it then that the promise 
~epcnds on for its validity? what is it that being prese11t makes 
it valid? what is it that being 111a11ti11.r! makes it 11oid? To 
acknowledge that any 011c promise may be void, is to acknow­
ledge _that if any otl1er is bi11di11g, it is not merely because it is a 
promise. That circumstance then, whatever it be, on which 
the validity of a promise depends, that circumstance, I say, and 
not_ the prom~se itself must, it is plain, be the cause of the obli-

The obligation 
of a promise, 
were it eve11 
independent, 
would not be 

gation on which a promise is apt in general to carry with it. 
47. But farther. Allow for argument sake what we 

~ade disproved: allow tha~ the obligation of a 'promise is 
111 ep_:,nd_cnt ?f ~very other: allow that a promise is binding 
propkria _v,-Bmdmg then on whom? On him certainly who 
ma es it. Admit this· Fo h • 1 • d' ·d 1 

extensive 
enoug/1 for tl1e 
purpose. • b • r w at reason 1s t 1e same m 1v1 ua promise to e bind· l h . . 

.fi.;r. mg on t lose w o never made 1t? The Kmg 
'Jty years aoo pro • d G . ' 

d• 0 • misc my reat-Grandlfiatlier to govern lum accor mg to L . 
promised th ~ • my Great-Grandfather, fifty years ago, 
King • t e g to obey him according to Law. The 

, Jlls now pro • d . I b . 
according to 1 ;w. misc . my 11e1g_1 our to gove~n him 
King to obe him. my n~ighbour, 111st now, pronused the 
these promis!s all accordmg to Law.-Be it so-What are 
to this ucstio ' or any of them, to me? To make answer 
resorteJ to t~;~he other principle, it is manifest, must be 
upon those' wh kt of the intrinsic obligation of promises 

B1111/1e principle 48 N h"o ma e them. 
of um1n is • ow t 1s other prin • 1 h ·11 
all-s,!lficient. other can it be than th ci~ e_ t at st1 recurs upon us, what 

which furnishes . he {"ncrple of UTILITY? The principle 
upon any hi h us wit t at reason, which alone depends not 
sufficient re g er reason, but ~hich is itself the sole and all-

ason for every pumt of practice whatsoever. 



CHAPTER II 

FORMS OF GOVERNMENT 

1. THE contents of the whole digression we arc examining, Subject of tl,e 
were distributed, we may remember, at the outset of thispme11t cl,apter. 
Essay, into five divisions. The first, relative to the manner 
in which Government in general was formed, has already 
been examined in the preceding chapter. The next, relative 
to the different species or forms it may assume, comes now to 
be considered. 

2. The first object that strikes us in this division of our Tl,eo_logicol 
subject is the theological flourish it sets out with. In Godfl1°"1'11sh of our 

, ~ 11 ,or. 
may be said, though in a peculiar sense, to be our Author s 
strength. In theology he has found a not unfrequent source, 
of ornament to divert us, of authority to overawe us, from 
sounding into the shallowness of his doctrinc.1 

3. That governors, of some sort of other, we must have, Gove~ors: 
is what he has been shewing in the manner we have seen in celeSt1al elldow-. me11ts fo11nd for 
the last chapter. Now for e11doivmeuts to qualify them for the 1/,ern. 

exercise of their function. These endowments then, as if it 
were to make them shew the brighter, and to keep them, as 
much as possible, from being soiled by the rough hands of 
impertinent speculators, he has chosen should be of rethereal 
texture, and has fetched them from the clouds. 

'All mank.ind,'2 he says, 'will agree that government should 
be reposed in such persons in whom those qualities are most 
likely to be found, the perfection of which are among the 
attributes of Him who is emphatically styled the Supreme 
Being: the three great requisites, I mean, of wisdom, of 
goodness, and of power.' 

But let us see the whole passage as it stands-
4. 'But as all the members of Society,' (meaning nat"ral Th~ passage 

Society) 'are naturally EQUAL,' (i.e. I suppose, with respect to recited. 

1 This is what there would be occasion to shew at large, were what he 
says of LAW in general, and of the LAWS of 11at11re, and revelation in particular, 
to be examined. 

3 1 Comm., p. 48. 
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political power, of which none of them as yet havt: any) 'it 
may be asked,' (continues he) 'in whose hands arc the reins 
of government to be intrusted? To this the general answer 
is easy; but the application of it to particular cases, has occa­
sioned one half of those mischiefs which arc apt to proceed 
from misguided political zeal. In general, all mankind will 
agree that government should be reposed in such persons 
in whom those qualities arc most likely to be found, the 
perfection of which arc among the attributes of Him who is 
emphatically styled the Supreme Being; the three grand 
requisites, I mean, of wisdom, goodness, and of power: 
wisdom, to discern the real interest of the community; good­
ness, to endeavour always to pursue that real interest; and 
strength or power, to carry this knowledge and intention into 
action. These arc the natural foundations of sovereignty, 
and these are the requisites that ought to be found in every 
well-constituted frame of government.' 

Theology 011. 5. Every thing in its place. Theology in a sermon, or a 
such1,~n _occas,oll catechism. But in this place, the flourish we have seen, might, 
as us 11npcr- c 1 b · 1 Id 
1inen1. ror every purpose of instruction, have muc 1 cttcr, It s 1ou 

seem, been spared. What purpose the idea of that tremendous 
and incomprehensible Being thus unnecessarily introduced 
can answer, I cannot sec, unless it were to bewilder and 
entrance the reader; as it seems to have bewildered and 
entranced the writer. Beginning thus, is beginning at the 
wrong end: it is explaining ig11ot11m per ig11oti11s. It is not from 
the attributes of the Deity, that an idea is to be had of any 
qualities in men: on the contrary, it is from what we sec of 
the qualities of men, that we obtain the feeble idea we 
can frame to ourselves, of the attributes of the Deity. 

Diffiet1lty it 6. We shall soon see whether it be light or darkness our 
leads /rim into. Author has brought back from this excursion to the clouds. 

The qualifications he has pitched upon for those in whose 
hands Government is to be reposed we sec arc tlzrec: wisdom, 
goodness, and power. Now of these three, one there is which, 
I doubt, will give him some trouble to know what to do 
:"ith. I mean that of Power: which, looking upon it as a jewel, 
1t should seem, that would give a lustre to the royal diadem, 
he was for importing from the celestial regions. In heaven, 
indeed, we shall not dispute its being to be found; and that at 
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all junctures alike. But the parallel, I doubt, already fails. 
In the earthly governors in question, or, to speak more 
properly, candidates for government, by the very supposition 
there can not, at the juncture he supposes, be any such thing. 
Power is that very quality which, in consideration of these 
other qualities, which, it is supposed, arc possessed by them 
already, they arc now waiting to receive. 

7. By Power in this place, I, for my part, mean political Power, cit/rer_. 
power: the only sort of power our Author could mean: ria111ralorpol,t1-

thc only sort of power that is here in question. A little cal. 

farther on we shall find him speaking of this endowment as 
being possessed, and that in cl1c highest degree, by a King, a 
single person. Nat11ral power therefore, mere organical 
power, the faculty of giving the hardest blows, can never, 
it is plain, be cl1at which he meant to number among the 
attributes of this godlike personage. 

8. We see then the dilemma our Author's theology has In ,~eit/rcr 5';"Se 
b 1 hi . b . l . k . call rt be attnb11-

roug 1t m mto, y puttmg um upon rec orung power tcd as J,c attri-
among the qualifications of his candidates. Power is either b11tes it. 

11at11ral or political. Political power is what cl1ey cannot have 
by the supposition: for that is the very thing that is to be 
created, and which, by the establishment of Government, 
men a.re going to confer on them. If any, then, it must be 
11at11ral power; the natural strength that a man possesses of 
himself without the help of Government. But of this, then, 
if this be it, there is niore, if we may believe our Author, 
in a single member of a society, than in that member and 
all the rest of the society put togecl1er.1 

9. This difficulty, if possible, one should be glad to see W/rat it is that 
cleared up. The truth is, I take it, that in what our Author has may. 

said of power, he has been speaking, as it were, by anticipa-
tion: and that what he means by it, is not any power of either 
kind actually possessed by any man, or body of men, at the 
juncture he supposes, but only a capacity, if one may call it 
so, of retaining and putting into action political power, when-
soever it shall have been conferred. Now, of actual power, 
the quantity that is possessed is, in every case, one and the 

1 V. infra, par. 32, p. 66. Monarchy, which is the government of 011e, 'is 
the most powerful form of government,' he says, 'of any:' more so than 
Democracy, which he describes as being the Government of all. 



Andfar what 
reason. 

60 A FRAGMENT ON GOVERN/\lENT 

same: for it is neither more nor less than the supre1rn.: pl)Wcr. 

But as to the capacity above spoken of, there Jo seem, indeed, 
to be good grounds for supposing it to subsist in a higher 
degree in a single man than in a body. 

10. These grounds it \Viii not be expected that I should 
display at large: a slight sketch will be sutticient.-The efficacy 
of power is, in part at least, in proportion to the promptitude 
of obedience: the promptitude of obedience is, in part, in 
proportion to the promptitude of command :-command is 
an expression of will: a \\"ii_! is ~001~cr formed by one th~n 
many. And this, or somcthmg like 1t, I t:ikc to be the plam 
English of our Author's metaphor, where he tells us, 1 as we 
shall sec a little farther on,2 that 'a mon:irchy is the most 
powerful' [form of govt:mmcnt] 'of any, all the sinews of 
government being knit together, and united in the hands of 
the prince.' 

Heterogeneous 11. The next paragraph, short :is it is, contains variety of 
contents of t/Je1 matter. The first two sentences of it arc to let us know, that 
next p11ragrap 1. • h d h • I · I I f J • / 

Tl,e paragrap/, 
redted. 

wit rcgar to t e manner 111 w uc 1 e:ic 1 o t 1c part,w ar 
governments that we know of have been formed, he thinks 
proper to pass it by. A third is to intimate, for the second time, 
that all governments must be absolute in some hands or other. 
In the fourth and last, he favours us with a very comfortable 
piece of intelligence; the truth of which, but for his avcrmcnt, 
few of us perhaps would have suspected. This is, that the 
qualifications mentioned by the last paragraph as rcq11isite 
to be possessed by all Governors of states arc, or at least once 
upon a time were, actually possessed by them: i.e. according 
to the opinion of somebody; but of what somebody is not 
altogether clear: whether in the opinion of these Governors 
themselves, or of the persons governed by them. 

12. 'How the several forms of government we now sec 
in the world at first actually began,' says our Author, is matter 
of great uncertainty, and has occasioned infinite disputes. 
It is not my business or intention to enter into any of them. 
However they began, or by what right soever they subsist, 
there is and must be in all of them a supreme, irresistible, 
~bsol~_te, unco?-trolled auth~rity, in which the j11ra s11111111i 
1111pem, or the nghts of sovereignty, reside. And this authority 

1 Comm., p. 50. 2 Par. 32. 
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is placed in those h:mds, wherein (according to the OPINION 
of the FOUNDERS of such respective states, either expressly 
given or collected from their tacit APPROBATION) the qualities 
requisite for supremacy, wisdom, goodness, and power, arc 
the most likely to be found.' 

13. Who tl;osc persons arc whom our Author means here Parad?xic~I 
by the word '"i.nmdas· whether those who became the asscrllot1 111 11!e 

J' , /alter part of 11, 

Governors of the states in question, or those who became the as if all go1•cm-
govcrncd, or both together, is what I would not take upon me 111e11ts rvere tire 

d • F 1 I k 1 1 • 1 result of a free to etermmc. or aug 1t ·now 1c may 1avc meant nc1t 1er preferet1ce. 
the one nor the other, but some third person. And, indeed, 
what I am vehemently inclined to suspect is, that, in our 
Author's large conception, the mighty and extensive domains 
of ATHENS and SPARTA, of which we read so much at school 
and at college, consisting each of several score of miles square, 
represented, at the time this paragraph was writing, the 
whole universe: and the respective xras of Solo11 and Lyct1rg11s, 
the whole period of the history of those states. 

14. The words 'foundcrs,'-'opinion,'-'approbation,'-Rr,'.so11.<Jo~s11p­
• 1 1 1 1 1 • f h • 1 posmg t/11s to m s 1ort t 1e w 10 e comp ex1on o t e sentence IS sue 1 as hai•e beet1 the 
brings to one's view a system of government utterly different 111ca11i11g,1 it. 
from the generality of those we have before our eyes; a 
system in which one would think neither caprice, nor violence, 
nor accident, nor prejudice, nor passion, had any share: a 
system uniform, comprehensive, and simultaneous; planned 
with phlegmatic deliberation; established by full and general 
assent: such, in short, as, according to common imagination, 
were the systems laid down by the two sages above-
mcntioned. If this be the case, the object he had in mind when 
he said Fo1111ders, might be neither Governors nor governed, 
but some 11c11tral person: such as those sages, chosen as they 
were in a manner as umpires, might be considered with 
regard to the persons who, under the prior constitution, 
whatever it was, had stood respectively in those two relations. 

15. All this, however, is but conjecture: In the proposition The do:tri11e of 
itself neither this, nor any other restriction is expressed. It is 11 0

1P.P1•1ed !0 
. . . . . par ,cu ar 111-

deh vered explicitly and emphatICally m the character of an sta11ces. 
universal one. 'In ALL OF THEM,' he assures us, 'this authority,' 
(the supreme authority) 'is placed in those hands, wherein, 
according to the opi11io11 of the fo1111dcrs of such respective 
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~Cates, thes..: \1ualitic, , ,f wisdom, ~1)odm·s,. :rncl power,' arc 
the most likclv to be found.' In this ch:i.racrcr it cannot but 
throw a singular light on history. I c.in sec no rnd, indeed, 
to the discoveries it leads to, all of chem equally new and 
edifying. When the Spaniards, for example, became masters 
of the empire of Mexico, a vulgar politician might suppose 
it was because such of the Mexicans as remained unextermin­
ated, could not help it. No such thing-It was because the 

Applied tn par- Spaniards were of 'opinion' or the Mexicans themselves were 
limlnr inSl,mces. of 'opinion' (which of the two is nnt altogether clear) that 

in Charles V, and his successors, more goodness (of which 
they had such abundant proofc;) ac; well as wisdom, was 
likely to be found, than in all the i'vlcxicans put together. 
The same persuasion obtained between Charkmagne and 
the German Saxons with respect to the goodness and wisdom 
of Charlemagne :-between WilJiam the Norman and the 
English Saxo;1s:-between Mahomet II and the subjects of 
John Palcologus:-between Odoacer and those of Augustulus: 
--between the Tartar Gingiskan and the Chinese of his time: 
-between the Tartars Chang-ti and Cam-ghi, and the 
Chinese of their times :-between the Protector Cromwell 
and the Scotch :-between Ca:sar and the Gauls :-in short, 
between the Thirty Tyrants, so called, and the Athenians, 
whom our Author seems to have had in view :-to mention 
these examples only, out of as many hundred as might be 
required. All this, if we may trust our Author, he has the 
'goodness' to believe: and by such lessons is the penetration of 

I students to be sharpened for piercing into the depths of 
Genera co11le11ts 1. . oft/1esixmnai11-P0 ltlCS. 
ing ~aragraphs 16. So much for the introductory paragraph.-Thc main 
relba!111

1ii 1totltl!e part of the subject is treated of in six others: the general 
S11 IJCC O 11S f ) 
chapter. contents o w 1ich arc as follow. 
Of tire first 17. In the first he tells us how many different forms of 
paragraph. government there arc according to the division of the 

ancients: which division he adopts. These arc three: 
Monarchy, Aristocracy, and Democracy. 

Seco111l. 18. The nc~t is to tell u~, that by the sovcre(it11 POWER he 
means that of 111aki11g laws. 

Third. 19. In a third he gives us the advantages and disadvantages 
of these three different forms of government. 
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20. In a fourth he tells us that these arc all the ancients Fourtlr. 
would allow of. 

21. A fifth is to tell us that the British form of government Fiji/,. 
is different from each of them; being a combination of all, 
and possessing the advantages of all. 

22. In the sixth, and last, he shews us that it could not Sixt/,. 
possess these advantages, if, instead of being what it is, it 
were either of those others: and tells us what it is that may 
destroy it. These two last it will be suflicicnt here to mention: 
to examine them will be the task of our next chapter. 

23. Monarchy is that form of Government in which the Definitions of 
Power of making Laws is lodged in the hands of a si11glc tl,c t/rrcc sotrsts of 

L i:011cm111cn 
member of the state in question. Aristocracy is that form ofaccording to our 
Government in which the power of making laws is lodged Aut/ror. 
in the hands of sc1 1cral members. Democracy is that form of 
government in which the power of making laws is lodged in 
the hands of 'all' of them put together. These, according to 
our Author, are the definitions of the ancients; and these, 
therefore, without diHiculty, arc the definitions of our 
Author. 

24. 'The political writers of antiquity,' says he, 'will not Tl,_e pnragrnpl, 
11 I I I fi f I rcc,t,·d. 

a ow more t 1an t uce regu ar arms o government; t 1e 
first, when the sovereign power is lodged in an aggregate 
assembly, consisting of all the members of a community, 
which is called a Democracy; the second, when it is lodged 
in a council composed of select members, and then it is styled 
an Aristocracy; the last, when it is entrusted in the hands of a 
single person, and then it takes the name of a Monarchy. 
All other species of governments they say arc either corrup-
tions of, or reducible to these three.' 

25. 'By the sovereign power, as was before observed, is rind 1/,e 11c:,.-1. 

meant the making of laws; for wherever that power resides, 
all others must conform to, and be directed by it, whatever 
appearance the outward form and administration of the 
government may put on. For it is at any time in the option 
of the legislature to alter that form. and administration by a 
new edict or rule, and to put the execution of the laws into 
whatever hands it pleases; and all the other powers of the 
state must obey the legislative power in the execution of their 
several functions, or else the constitution is at an end.' 
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Ho,v lie assi,~11s 2(,. I Lwing thm got three rcgubr simple forms of Govern­
rhem rlieir r~-r. mcnt (this; :1tll ,m:iluus c1,mpkx one nf our own out of the 
spur,ve qu.w,,- t1uc,ti, ,n) :-ind JU,t :-is 111.1n\,· tJt1:1litic:1tinns to divide among catrcru. 

them; uf each "( which. by wlnt he told us a while ago, 

/1/1 appeari11.e 
eq 11t1lly digiblr 
;,. his virw of 

thfm. 

10 rlie 
,101V • r> . h 0 nst1-
[Jrit1s C 
114riot1• 

each furm of Cu,:crnmcnt must have some share, it is easy to 
sec how their :1llutmcnts will be m:idc out. Each form of 
Government will possess one of these qualities in perfection, 
taking its ch:incc, if one may say so, for its share in the two 
others. 

27. Among thcsc three different forms of Government 
then, it should seem according to our Author's account of 
them, there is not much to choose. Each of them has a 
qrw!Uic,1tio11, an c11do111mrnt, to itself. Each of them is com-
plctdy characterized by this qualification. No intimation is 
given of :my pre-eminence among these qualifications, one 
above another. Should there be any dispute concerning the 
preference to be given to any of these forms of government, 
as proper a method as any of settling it, to judge from this 
view of them, is that of cross and pile. Hence we may infer, 
that all the governments that cvcr were, or will be (except a 
very p:irticular one that we shall come to presently, that is to 
say our own) arc upon a par: that of ATHENS with that of 
PERSIA; that of GENEVA ,vith that of MoRocco: since they are 
all of them, he tells us, 'corruptions of, or reducible to,' one 
of these. This is happy. A legislator cannot do amiss. He 
~ay save himself the expense of thinking. The choice of a 
king was once determined, we arc told, by the neighing of a 
horse. The choice of a form of Government might be 
determined so as well. 

28. As to our own form of government, however, this, it 
is pl~in, being that which it seemed good to take for the theme 
of his panegyric, and being made out of the other three, will 
possess the advantages of all of them put together; and that 
without any of the disadvantages; the disadvantages vanishing 
at the word of command, or even without it, as not being 
suitable to the purpose. 

adiction he 29. At the end of the paragraph which gives us the above 
con'' • d £i • • . 
r, lls ;,,ro, ,n,her e iruuons, one observation there 1s that is a little puzzling. 
," ·ng O '0th • f ' d -Sl'PP0if go1m11- er spcc1~s o government, we are given to un erstand, 
:~, ~1,a11 1/iese there are besides these; but then those others, if not 'reducible 
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to,' arc but 'corruptions of these.' Now, what there is in any tlireeh, describbed 
d . d h as t ey are y of these to be corrupte , 1s not so easy to understan . T e liim. 

essence of these several forms of government, we must 
always remember, is placed by him, solely and entirely, in 
the article of 1111111bcr: in the ratio of the number of the 
Governors, (for so for shortness we will style those in whose 
hands is lodged this 'power of making laws') to that of the 
governed. If the number of the former be, to that of the latter, 
as ot1e to all, then is the form of Government a Monarchy: 
if as all to all, then is it a Democracy: if as some number 
bctivec11 otzc a11d all to all, then is it an Aristocracy. Now then, 
if we can conceive a fourth number, which not being more 
than all, is neither one nor all, nor anything between one and 
all, we can conceive a form of Government, which, upon due 
proof, may appear to be a corruption of some one or other 
of these thrcc. 1 If not, we must look for the corruption 
so1ncwhere else: Suppose it were in our Author's reasotz.2 

30. Not but that we may meet, indeed, with several other Goven1111ents 

hard-worded names for forms of Government: but these :!:~;;m:,,a::11 m 

names were only so n1any names for one or other of those t1ames. 

three. We hear often of a Tyrmmy: but this is neither more 
nor less than the name a man gives to our Author's Monarchy, 
when out of humour with it. It is still the government of 
number one. We hear now and then, too, of a sort of Govern-
ment called an Oligarchy: but this is neither more nor less 
than the name a man gives to our Author's Aristocracy, in 
the same case. It is still the Government of some number 
or other, between 011e and all. In fine, we hear now and then 
of a sort of government fit to break one's teeth, called an 
Ochlocracy: but this is neither more nor less than the name a 

1 By the laws of GBRMANY, such and such states are to furnish so many 
men to the general army of the empire: some of them so many men and one 
half; others, so many and one third; others again, if I mistake not, so many 
and one fourth. One of these half, third-part, or quarter-men, suppose, 
possesses himself of the Government: here then we have a kind of corruption 
of a Monarchy. Is this what our Author had in view? 

1 A more suitable place to look for com1ptio11 in, if we may take his own word 
for it, there cannot be. 'Every man's reason,' he assures us," 'is corrupt;' and 
not only that, but 'his understanding full of ignorance and error.' With 
regard to others, it were as well not to be too positive: but with regard to a 
man's self, what he tells us from experience, it would be ill manners to dispute 
with him. 

" 1 Comm., p. 41. 
E 



ni.t11 t'.In·, t, 1 .1 I lL·11,, ,,·r.1c ·.- n1 the \.lme case. It is still that sort 
<•t" ~'.:•n-r11111,·r1t, \\·l11l!i, ·.llc·,1rlling to our Author, is the 
( 111\·1-rll!lH"llt <1!. ,;;'/. 

(>11.:!,;::.11i, "! _)I. I .n u, IH 1w ,ec Ii, 1w he 11.1s disposeJ of his three qualifi-
, ( 1;" r;,,rr , .tll• ,11, :un, 111L'. li1, three s(lrts ,,r t~)rms of Governn1cnt. 
j ·r,•·' ,. .• ,., ~ 

.,·u,;;;,f·;;,r Up<1i1 .\l,>1urLh::, \':e ,)di !ind, he has bestowed the pcr-
wi'Jr,1 rr•:111:rJ. fr(ti()ll ,,f p,1\\·cr; ,,11 An,t<1,·racy, ofwisdom;onDcmocracy, 

L't° ~• 11 ,Linn,: c1ch , ,f tl1ne t~irms ha\·ing just enough, we may 
,upp, 1,e, <,(the t\\ <l rcm.1ining ,1ualitications besides its own 
1wcull.lr <'Ill" t,, nuke up the necessary complement of 
'c1u:il1t1n rnjlrnite !~,r supremacy.' Kings arc, (nay were 
before they were K mgs, since it was this qualification deter­
mined their suhjcct, to make them Kings,1) as strong as so 
lll:-tll\' I krL·tiln\; bm then, as to their \Visdom, or their 
g<1<H.l11c", there is not much to say. The members of an 
Ari\t<1Lracy arc so many Sulumnns; but then they arc not 
such stt1r<ly folks as your Kings; nor, if the truth is to be 
spuken, have they much J11()rc honesty than their neighbours. 
As t< 1 the mcm bcrs nf a Democracy, they arc the best sort of 
peopk in the world; but then they arc but a puny sort of 
gentry, ;is to strength, put them all together; and arc apt to 
be a little Jcfcctive in point of understanding. 

The paragr,1ph 32. 'In a democracy,' says he, 'where the right of making 
not,·J. la \n H"sides in the people at large, public virtue or goodness 

()f intrntion, is more likely to be found, than either of the 
other c1ualitics of government. Popular assemblies are fre­
c1ue11t!y foolish in their contrivance, and weak in their execu­
tion; but generally mean to do the thing that is right and just, 
and have always a deg re<.: of patriotism or public spirit. 
In aristocracies there is more wisdom to be found than in 
the other framc:s of Government; being composed, or 
intended to be composed, of the most experienced citizens; 
but there is less honesty than in a republic, and less strength 
than in a monarchy. A monarchy is indeed the most powerful 
of any, all the sinews of government being knit together and 
united in the hand of the prince; but then there is imminent 
danger of his employing that strength to improvident or 

. , 
oppress1v~ purposes. 

1 1 Comm., p. 48. 
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33. 'Thus these three species of govcnuncnt have all of And rlzc 11ext. 

them their several pci:-fcctions and imperfections. Democracies 
arc usually the best calculated to direct the end of a law; 
aristocracies to invent the means by which that end shall be 
obtained; and monarchies to carry those means into execu-
tion. And the ancients, as was observed, had in general no 
idea of any other permanent form of government but these 
three; for though Cicero declares himself of opinion, csse 
opti111d co11stit11ta111 re111p11blica111, qriac ex trib11s gc11crib11s illis, 
regali, optimo, ct poprt!ari sit modice co11f11sa; yet Tacitus treats 
this notion of a mixed government, formed out of them all, 
and partaking of the advantages of each, as a visionary whim; 
and one, that if effected, could never be lasting or secure.' 

34. In the midst of th.is fine-spun ratiocination, an accident Dcm?cracy, ~s 
has happened of which our Author seems not to be aware. descrrbedbylmn, 

' MGo~nmw~ 
One of his accidc11ts, as a logician would say, has lost its at all. 

s11bjcct: one of the q11alijicatio11s he has been telling us of, is, 
somehow or other, become vacant: the form of Government 
he designed it for, having unluckily slipped through his 
fingers in the handling. I mean Democracy; which he, and, 
according to him, the Ancients, make out to be the Govern-
ment of all. Now 'all' is a great many; so many that, I much 
doubt, it will be rather a difficult matter to find these high and 
mighty personages power enough, so much as to make a 
decent figure with. The members of this redoubtable 
Commonwealth will be still worse off, I doubt, in point of 
subjects, than Tri11et1lo in the play, or than the potentates, 
whom some late navigators found lording it, with might 
and main, 'KpaTEpYJ<pL f3{nfi,' over a Spanish settlement: there 
were tluee members of the Government; and they had one 
subject among them all.1 Let him examine it a little, and it 
will turn out, I take it, to be precisely that sort of Govern-
ment, and no other, which one can conceive to obtain, 
where there is no Government at all. Our Author, we may 

1 See HAWKESWORTH's Voyages. 
The condition of these imaginary sovereigns puts one in mind of the story 

of, I forget what King's Fool. The Fool had stuck himself up one day, with 
great gravity, in the King's throne, with a stick, by way of a sceptre, in one 
hand, and a ball in the other: being asked what he was doing, he answered 
'reigning.' Much the same sort of reign, I take it, would be that of the members 
of our Author's Democracy. 
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rcmcmhcr, had shrcwJ dtiubts about the existence of a state 
of 11,1t:1rc·: 1 gram him his Dcmocr:icy, and it exists in his 
I )c1rn 1cr.1c,·. ~ 

Fhr ':"·:I,1:ra- _1_:;_ ·r he' ljU.1lif1otio11 of (;ll(1d11css, I think it was, that 
r,.,., ,:,-,,,,,,.., r' I I J l · • . // I ·1 ti h 
,: f-rc,·,,.; )C <Jllgc to t 1c (,ovcr11111c11t nt ,1 , \\" 11 c 1cre was sue a 
, .,,.m: (;<i\·cr11me11r. This lnving taken its flight, as we have seen, 

to cl1c region of noncntitie~. the tJualification that was designed 
for it remains upon his hanJs: he is at liberty, therefore, to 
make a compliment of it co Aristocracy or to Monarchy, 
v.·hich best suits _him. Pcrh:ips it wcr,e as well to gi~c it to 
Monarchv; the t1tlc of that form of (,overnment to its own 
peculiar qualification, po11 1cr, being, as we have seen, rather 
an equivocal one: or else, which, perhaps, is as good a way 
of settling matters as any, he may set them to cast lots. 

1 V. rnpr:i, ch. I, par.(,. 
2 Wiut is curious 1s, that the s;ime persons who tell you. (having re2d as 

much) that Democracy is a form of Government under which the supreme 
power is vested in all the members of a state, will also tell you (having also 
re;id :is much) that the Athenian Commonwealth was a Democracy. Now 
the truth is, that in the Athenian Commonwealth, upon the most moderate 
computation, it _is not one tenth part of the inhabitants of the Atl~cnian state 
th;i.t e\·er. :it a time partook of the supreme power: women, c~ldrcn, and 
sl~ves, bcu1g taken into the account." Civil Lawyers, indeed, will_ tell you, 
w1th a grave face, that :i slave is 11obody; as Common Lawyers ~~• tl1at a 
b~t;ir:d 1s the son of nobody. But, to ;i.n unprejudiced eye, the condioon of a 
state lS the condition of all the individuals without distinction, that compose 
it. ' 

" See, ;i.mong Mr. HuME's Essays, that 011 I/1e pop11lo11mess of a11de111 natio11s. 



CHAPTER III 

BRITISH CONSTITUTION 

1. WITH a set of data, such as we have seen in the last chapter, Our A11!hor's 
we may judge whether our Author can meet with any diffi-P~•~gync on ~he 

1 . . l B . . l C . . b th b f all Brills/1 Co11s11-cu ty m provmg t 1c nt1s 1 onst1tut:1on to e e est o tutio11. 

possible governments, or indeed any thing else that he has a 
mind. In his paragraph on this subject there are several 
things that lay claim to our attention. But it is necessary 
we should have it under our eye. 

2. 'But happily for us in this island the British Constitution 11,e paragrapl, 
has long remained, and I trust will long continue, a standing recited. 
exception to the truth of this observation. For, as with us 
the executive power of the laws is lodged in a single person, 
they have all the advantages of strength and dispatch that are 
to be found in the most absolute monarchy: and, as the legisla-
ture of the kingdom is entrusted to three distinct powers 
entirely independent of each other; first, the King; secondly, 
the Lords Spiritual and Temporal, which is an aristocratical 
assembly of persons selected for their piety, their birth, their 
wisdom, their valour, or their property; and thirdly, the 
House of Commons, freely chosen by the people from among 
themselves, which makes it a kind of democracy; as this 
aggregate body, actuated by different springs, and attentive 
to different interests, composes the British Parliament, and 
has the supreme disposal of every thing; there can no in­
convenience be attempted by either of the three branches, 
but will be withstood by one of the other two; each branch 
being armed with a negative power sufficient to repel any 
innovation which it shall think inexpedient or dangerous.' 

3. 'Here then is lodged the sovereignty of the British A11d 1/1~1 1vhic/1 

Constitution; and lodged as beneficially as is possible forfollo,vs '1• 
society. For in no other shape could we be so certain of find-
ing the three great qualities of Government so well and so 
happily united. If the supreme power were lodged in any 
one of the three branches separately, we must be exposed to 
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the inconvcnicncies of either :ibsolute monarchy, aristocracy, 
or dcmncr:icy; :ind sn \\':tilt two of the princip:il ingredients 
of good polity, either Yirtuc, wisdom, or power. If it were 
lodged in :iny tw() ()f the branches; for instance, in the King 
an<l House 0f Lnrds, our bws might be providently made 
and well executed, but they mif!ht not :ilways have the good 
of the people in view: if lodged in the King and Commons, 
we should want th:it circumspectil111 :md mediatory caution, 
which the wi<;dom of the Peers is to :ifford: if the supreme 
rights of lcgisbture were lodged in the two Houses only, and 
tht: King had no negative upon their proceedings, they might 
be tempted to encro:ich upon the roy:il prerogative, or perhaps 
to abolish the kingly nflicc, and thereby weaken (if not totally 
destroy) the strength of the executive power. But the 
cnmtitutinnal government of this isbnd is so admirably 
tempered :ind compounded, th:it nothing can endanger or hurt 
it, but destroying the equilibrium of power between one 
branch of the legislature and the rest. For if ever it should 
h:ippcn that the inclepcndcncc of any one of the three should 
be lost, or that it should becumc subservient to the views of 
either of the other two, there would soon be an end of our 
comtitution. The legislature ·would be changed from that 
which was originally set up by the general consent and 
fundamental act of the society; and such a change, ho':"'ev~r 
effected, is, according to l'v1.r. Locke (who perhaps cames lus 
theory too for) at once an entire dissolution of the bands of 
Covcrnmcnt, and the people would be reduced to a state of 
anarchy, \.vith lihcrry to constitute to themselves a new 
lcgislati vc power.' 

4. In considering the first of these two paragraphs, in the 
first place, the phenomenon we should little expect to sec 
from any thing that goes before, is a certain excwti11e power, 
that now, for the first time, bolts out upon us without warn­
ing or introduction. 

The power, the only power our Author has bee_n speakinp 
of all along till now, is the lcgislati11e. 'Tis to tlus, an1 ;h~s 
alone, that he has given the name of 's011crcign power. Tis 
this power, the different distributions of which he makes 
the characteristics of his three different forms of government. 
'Tis with these different distributions, distributions made of 
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the legislative power, that, according to his account, are 
connected the several qualifications laid down by him, 'as 
requisites for supremacy:' qualifications in the possession of 
which consist all the advantages which can belong to any 
form of Government. Coming now then to the British 
Constitution, it is in the superior degree in which these 
qualifications of the legislative body arc possessed by it, that 
its peculiar excellence is to consist. It is by possessing the 
qualification of strength, that it possesses the advantage of a 
monarchy. But how is it then that, by his account, it possesses 
the qualification of strength? Dy any disposition made of the 
legislative power? By the legislative power's being lodged in 
the hands of a single person, as in the case of a monarchy? 
No; but to a disposition made of a new power, which comes 
in, as it were, in a parenthesis, a new power which we now 
hear of for the first time, a power which has not, by any 
description giv~n of it, been distinguished from the legislative, 
an exec11tive. 

5. What then is this same executive power? I doubt our Difficulty of 
Author would not find it a very easy matter to inform us. dc,term_,t·11~11g 
, h , b" , . . h } . h . iv 1at 1 ,s as W y not? says an o ~ector- IS It not t at power w uc m co11tra-disti,1Ct to 
this country the King has in addition to his share in the legislative. 
legislative?' Be it so: the difficulty for a moment is staved off. 
But that it is far enough from being solved, a few questions 
will soon show us. Th.is power, is it that only which the 
King really has, or is it all that he is said to have? Is it that only 
which he really has, and which he exercises, or is it that also, 
which although he be said to have it, he neither does exercise, 
nor may exercise? Docs it include judiciary power or not? 
If it docs, does it include the power of making as well 
partiwlar decisions and orders, as general, permanent, spo11ta-
neo11s regulations of procedure, such as are some of those we 
see made by judges? Doth it include supreme military power 
and that as well in ordinary as in a time of martial law? Doth 
it include the supreme fiscal power ;1 and, in general, that 
power which, extending as well over the public money as 
over every other article of public property, may be styled 

1 By fiscal power I mean that which in this country is exercised by what is 
called the Board of Treasury. 



the ,l1.,1,,1i.,,11,,,i,1l 1 ~ !),,ch it 111 Lllllk the power of granting 
patents t~,r i11H·11ci,,11s, ;ind L·h.ntcrs l'f incorporation? Doth 
it inLlud,: cl1e ri:--'.llt ,,f m:iki 11 L'; hn·-laws in corporations? 
1\nd 1s the ri~ln ,,f m.1king 1;\-c-bws in corporations the 
supni,,r rit--'.lit c() chat l)f cu11 f\-rri;1g the power to make them, 
or i, it cl1.:t _tl_inc is :m _cxccut!vc pnwc_r :hat is supcri?r to a 
lt:g1sl.1uvc I Im t'.\"t'C11t11·,· agam, Joth It mclude the nght of 
sub,tinning the laws 1)f wa'r to the laws of peace; and vice 
1•1·rs,1, the Liws of pc:1.cc to the laws of war? Doth it include 
the right \lf rcstr:iinin~ the trade of subjects by treaties \Vith 
forci~n p11\\"l'rs? !),1th it include the right of delivering 
over, by virtue of the like tre:itics, large bodies of subjects to 
foreign b ws ?-I k that \Vould understand what power is 
executive and twt lcgisLitin·, anJ what legislative and not 
executive, he that would mark out and delineate the different 
species of constitutional powers, he that would describe 
either what is. or what 011glll to he the constitution of a country, 
and particularly of this country, let him tlzi11k of these tl1i11gs. 

!ndep£"11 dmce r1. In the next place we arc tokl in a parenthesis (it being a 
11uuc11ratdy I • l k [' d) I ' 1 f l attribi,tl"d '" ,Ji,· 111attcr so p ~111 as to Je ta • en ror grante t 1at eac 1 o t 1ese 
three bra11chrs branches of the Legislature is i11dcpc11dc11t,'-yes, 'entirely 
01 the Govern- independent,' of the two others.-Is this then really the case? 
met1t. I I d T 1ose w 10 consi er the int-lucnce which the King and so 

many of the Lords have in the election of members of the 
House of Commons; the power which the King has, at a 
minutt:'s warning, of putting an end to the existence of any 
House of Commons, those who consider the influence which 
the King has over both Houses, by offices of dignity and profit 
given and taken away again at pleasure; those who consider 

1 By dispe11."1/ori<1/ power I mean as well that which is exercised by the 
Board of Treasury, as those others which arc executed in the several offices 
styled with us the War Office, Admiralty Board, Navy Board, Board of 
Ordnance, and Board of Works: excepting from the business of all these 
offices, the power of appointing persons to fill other subordinate offices: a 
power which seems to be of a distinct nature from that of making disposition 
of any article of public property. 

Power, political power, is either over persons or over tlii11gs. The powers, 
then, that have been mentioned above, in as far as they concern things,_ are 
powers over such tlii,igs as arc the property of the public: powers which differ 
in this from those which constitute private ownership, in that the former are, 
in the main, not /,e11eficial (that is, to the possessors themselves) and i11di~crim­
i11ate; but fidiiciary, and limited in their exercise to such acts as are conduove to 
the spcci<1/ purposes of p11/,/ic benefit and security. 
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that the King, on the other hand, depends for his daily bread 
on both Houses, but more particularly on the House of 
Commons; not to mention a variety of other circumstances 
that might be noticed in the same view, will judge what 
degree of precision there was in our Author's meaning, when 
he so roundly asserted the affirmative. 

7. One parenthesis more: for this sentence teems with A happy di~-
parcnthcsis within parenthesis. To this we arc indebted for a ~overy: bmlenfit msepara e rom 
very interesting piece of intelligence: nothing less than a full 1,ig/1 station. 
and true account of the personal merits of the members of 
the House of Lords for the time being. This he is enabled to 
do by means of a contrivance of his own, no less simple than 
it is ingenious: to wit, that of looking at their titles. It is by 
looking at men's titles that he perceives, not merely that they 
011glit to possess certain merits, not that there is reason to 111ish 
they may possess them, but that they do act11ally possess them, 
and that it is by possessing those merits that they came to 
possess these titles. Seeing that some are bishops, he knows 
that they arc pious: seeing that some are peers, he knows 
that they arc wise, rich, valiant. 1 

1 'The Lords spiritual and temporal, [p. 50] which, says our Author, 'is 
an aristocratical assembly of persons selected for their piety, their birth, their 
wisdom, their valour, or their propcrtv.' 

I have distributed, I think, these endowments, as our Author could not but 
intend they should be distributed. Birth, to such of the members of that 
assembly as have their scat in it by d,:scc11t: and, as to those who may chance 
from time to time to sit there by creation, wisdom, valour, and property in 
co111111011 among the temporal peers; and piety, singly but entirely, among my 
Lords the Bishops. As to the:: other three endowments, if there were any of 
them to which these right reverend persons could lay any decent claim, it 
would be wisdom: but since worldly wisdom is what it would be an ill com­
pliment to attribute to them, and the wisdom which is from above is fairly 
included under piety, I conclude that, when secured in the exclusive possession 
of this grand virtue, they have all that was intended them. There is a remark­
able period in our history, at which, measuring by our Author's scale, these 
three virtues seem to have been at the boiling point. It was in Queen Anne's 
reign, not long after the time of the hard frost. I mean in the year 1711. In 
that auspicious year, these three virtues issued forth, it seems, with such 
exuberance, as to furnish merit enough to stock no fewer than a dozen respect­
able persons, who, upon the strength of it, were all made Barons in a day. 
Unhappily indeed, so little read was a right reverend and contemporary 
historian,~ in our Author's method of 'discerning of spirits,' as to fancy, it was 
neither more nor less than the necessity of making a majority that introduced 
so large a body of new members thus suddenly into the house. But I leave it to 
those who arc read in the history of that time, to judge of the ground there 

a Sec Bishop Bumct's History of his own Times. Vol. 2. 
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s_upposed q11ali- 8. The more we consider the application he makes of the 
;~t!d~~e }~'::,: common-place notions concerning the three forms of Govern­
of Government ment to our own, the more we shall sec the wide difference 
not applicable to there is between reading and reflecting. Our own he finds 
011' own. b b" • f h l l h 1 to e a com mat10n o t ese t 1rec. It 1as a Monarc ica 

branch, an Aristocratical, and a Democratical. The Aristo­
cratical is the House of Lords; the Dcmocratical is the House of 
Commons. Much had our Author read, at school, doubtless, 
and at college'. of the wisdom and gravity of the Spartan 
senate: somcthmg, probably, in Montesquieu, and elsewhere, 

ibout tlie Venetian. He had read of the turbulence and ex­

//2.1/J(t;}JJCC of the A tlie11ia11 mob. rull of thc~e ideas, the House 
( I ';J\ wc.:rc.: to be our Spart:ins or V cnct1:ins; tlt11c Ho~sc o~ 

CJ ,o . l . With respect then to 1c pomt o 
Commons, our At 1fel!llan:· . will pass by) the consefiuence 

. l (for that o 1oncsty we 1 • 
wise 01n, . _1 •. 1_1 . f C ,nunons, however exec ent m 
is o\,v1<>ll'>. I 1c ousc o l • cl I f 

· f \ ., ty 1·., an asse1nbly of less 1111sdo111 1an t 1at O 
p<>lllt. (_) H>llc.'. .} ' • .. • k 
t.hc \ \ou<,c of Lords. This is what our Author ma es no 
scruple of assuring us. A Duke's son gets a scat in the House 
of Commons. There needs no more to make him tl1e very 
model of an Athenian cobbler. 

W/Jd,;m: why 9. J,ct us find out, if we can, whence this notion of the 
liklj 10 bt want of wisdom iu the members of a Democracy, and of the 
w:mting it, !ht buudaucc of it in those of an Aristocracy, could have ~ad 

memhw (! a ~ . W hall then sec with what degree of propriety 
Democracy- ~~d~1s:-notiocn scan be transferred to o11r Houses of Lords and 

Con1111ons. · 1 th • 
111 the members of a Democracy in partlCU ar, ere 1S 

\ikdy to be a want of wisdom-Why? The greater part being 
poor, arc, when they begin to take upon them the manage­
ment of affairs, uneducated: being uneducated, they are 
illiterate: being illiterate, they are ignorant. Ignorant, there­
fore, and unwise, if that be what is meant by ignorant, they 
begin. Depending for their daily bread on the profits of some 

can be for so romantic an imagination. As to piety, the pe~ar endowm:n~ 
of the mitre, the stock there is of that virtue, should, t<? Judge _by the lik 
standard, be, at all times, pretty much upon a level: at all times, wi~out qu~­
tion, at a 111axi11111111. Th.is is what we can make the less dou~t of, smce, with 
rc·y~nl to ccclrsiastical matters, in r,cncral, our Author, as m another place 
hc'assurcs us, has had the happiness to find, that 'every thing is as it should be.'b 

b Vol. 4, Ch. IV, p. 49. 
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petty traffic, or the labom of some manual occupation, they 
arc nailed to the work-board, or the counter. In the business 
of Government, it is only by fits and starts that they have 
leisure so much as to act: they have no leisure to reflect. 
Ignorant therefore they co11ti11t1e.-But in what degree is this 
the case with the members of our House of Commons? 

10. On the other hand, the members of an Aristocracy, -a11d present 

being few, arc rich: either thcv arc members of the Aristo- i11 those of an 
b I . I ' l . I b l Aristocracy. cracy, ccausc t 1cy arc nc 1; or t 1cy arc nc 1, ccausc t 1cy 

arc members of the Aristocracy. Being rich, they arc edu-
cated: being educated, they arc learned: being learned, they 
arc kn.owing. They arc at leisure to reflect, as well as act. They 
may therefore naturally be expected to become more know-
ng, that is more wise, as they persevere. In what degree 

is this the case with the members of the House of Lords 
more than with those of the House of Commons? The 
fact is, as every body secs, that either the members of the 
House of Commons arc as much at leisure as those of the 
House of Lords; or, if occupied, occupied in such a way as 
tends to give them a more than ordinary insight into some 
particular department of Government. In whom shall we 
expect to find so much knowledge of Law as in a professed 
Lawyer? of Trade, as in a Merchant? 

11. But hold-Our Author, when he attributes to the W11y, accordi11g 
members of an Aristocracy more wisdom than to those of a to our Aurhor. 

Democracy, has a reason of his own. Let us endeavour to 
understand it, and then apply i~, as we have applied the others. 
In Aristocratical bodies, we are to understand there is more 
experictzce; at least it is intended by some body or other there 
sho11/d be: which, it seems, answers the same purpose as if 
there was. 'In Aristocracies,' says our Author, 'there is more 
wisdom to be found, than in the other frames of Government; 
being composed,' continues he, 'or intended to be composed, 
of the most experienced cicizens.'1 On this ground then it is, 
that we are to take for granted, that the members of the 
House of Lords have more wisdom among them, than those 
of the House of Commons. It is this article of experience that, 
being a qualification possessed by the members of an Aristo-
cratical body, as such, in a superior degree to that in which it 

l p. so. 
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can be possessed by a democratical body, is to aff or~ us a 
particular ground for attributing a greater share of wisdom 
to the members of the upper house, than to those of the 
lower. 

Superiority of 12. How is it that a member of an aristocracy, as such, 
'experience,' is, of all things, to have attained more cxpcric11cc than the 
how far a proof b f d A h h ld • of superiority efmem er o a emocracy, our ut _ or as n?t to _us, nor 
wisdom. what it is this experience is to consist of. Is 1t cxper~encc of 

things preparatory to, but different from, the busmcss of 
governing? This should rather go by the na~e of knowledge. 
ls it experience of the business itself of govemmg? Let us sec. 
For the memb(!r of the one body, as of the other, there must 
be a time when he first enters, upon this business. They both 
enter upon it, suppose, on the same day. Now then is it on 
that same day that one is more experienced in it than the 
other? or is it on that day ten years? 

How far attri- 13. Those indeed who recollect what we observed but 
butabl_e t? aris-now,1 may answer without hesitation,-on that day ten years. 
tOCTtlCltS In 
general. The reason was there given. It is neither more nor less, than 

that want ofleisure which the bulk of the numerous members 
of a Democracy must necessarily labour under, more than 
those of an Aristocracy. But of this, what intimation is there 
to be collected, from any thing that has been suggested by our 
Author? 

Ho,u Jar to our 14. So much with respect to Aristocracies in general. It 
Ho11se of Lords happen a1s b "d l h . 
in particular. s O Y acc1 ent, t 1at t at particular branch of our 

ow? gove~ment to which he has given the name of the 
Anstocra~~al,-the House of Lords,-has actually greater 
0[P0 r:ruties of acquiring the qualification of experience 
th anh a~ other branch, the House of Commons to which 

e as g1v h ' 
hi . en t e name of the dcmocratical. But to what is 

t s owrng? not to h" • h h • . h b any t mg m t e c aractcnst1c natures of 
tthosethtwo odies, not to the one's being Aristocratical and 

e O er Democrat· 1 b • • 1 £ ' • and .d lea ; ut to a circumstance, entire y ore1gn 

b acci ~ntal, which we shall sec rrcscntly. But let us 
o serve · , , . • ·. • his rcasonrng. f he House o Lords, he says, 1s an 

~~femblvthH hrhovf'S to I1ave more wisdom in it, than the 
I · ··t1•011 Now for the 

I • • ·I propos1 • d 
17(· )lJ"e (l Commons. T u_s IS tr;~ical assembly; the sccon a 

j( ., . Anstoc 
f The first is an ,ar. 9. 

proo . I V. ~upra, I 
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Dcmocratical. An Aristocratical assembly has more experience 
than a Dcmocratical; and on that account more wisdom. 
Therefore the House of Lords, as was to be proved, has more 
wisdom than the House of Commons. Now, what the whole 
of the argument rests upon, we may observe, is this fact, 
that an Aristocratical assembly, as such, has more experience 
than a Democratical one; but this, with Aristocratical assem­
blies in general, we sec, is not, for any reason that our Author 
has given us, the case. At the same time with respect to our 
House of Lords in particular, in comparison with the House 
of Commons, it does happen to be the case, owing to this 
simple circumstance: the members of the House of Lords, 
when once they begin to sit, sit on for life: those of the 
House of Commons only from seven years to seven years, 
or it may happen, less. 

15. In speaking, however, in this place, of experience, I Wliat is to be 
would rather be understood to mean opportunity of acquiring understood by 
experience, than experience itscl£ For actual experience t~•e wo~d 'cxpe­

ncncc. 
depends upon other concurrent causes. 

16. It is, however, from superiority of experience alone, Opportunity of 
that our Author derives superiority of wisdom. He has e1xpcri1ence not 
• d d cl b. 1 • r. 'E • '. I b •t1esoeca1iseoJ m ee , 1e prover m us ravour: xpenence, It 1as een 111isdom. 
said of old, 'is the Mother of Wisdom:' be it so;-but tl1en 
Interest is the Father. There is even an Interest that is the 
Father of Experience. Among tl1e members of the House of 
Commons, though none so poor as to be illiterate, are many 
whose fortnnes, according to the common phrase, are yet to 
make. The fortnnes of those of the House of Lords (I speak 
in general) are made already. The members of the House of 
Commons may hope to be members of tl1e House of Lords. 
The members of the House of Lords have no higher House of 
Lords to rise to. Is it natural for those to be most active 
who have the least, or those who have the most interest to be 
so? Are the experienced those who are the least, or those 
who are the most active? Does experience come to men when 
asleep, or when awake? Is it the members of the House of 
Lords that are the most active, or of the House of Commons? 
To speak plain, is it in the House of Lords that there is most 
business done, or in the House of Commons? Was it after 
the fish was caught that the successor of St. Peter used the 
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net, or was it before ?1 In a word is then.: most wisdom ordina~ily 
where there is least, or where there is most to g:1111 by bemg 

. ~ wise.~ 
Mediatory 17. A word or two more with respect to the characte_ristic 
caution not the qualifications, as our Author states them, of the lugher 
Peculiar pro- bl f 1 · 1 · · · · f I • . ., ti asscm y o our cg1s aturc. Experience 1s, 111 virtue o t 1e1r vrnce °-' 1e • · d 
Lords. being an aristocratical assembly, to aA:orc.l them w1s om: 

thus far we were arrived before. But he now pushes the 
deduction a step farthcr.-Wisdom is to afford them 'circum­
spection and mcdiatory caution'; qualifications which it seems 
as if we should sec nothing of, were it not for them. Let us 
now put a case. The business, indeed, that originates in the 
House of Lords is, as things stand, so little, that our Author 
sec~s to forget that there is any. However, some there is. 
A bill then originates with the Lords, and is sent down to 
the Common~.-As to 'circumspection' I say nothing: that, 
let ~ hope: 1s 1;1ot wanting t~ either House. But whose 
provmce 1s mediatory caution, now? 

The Democra- 18. Thus much concerning these two branches of our 
tical, ~r~nlclti eflegislature, so long as they continue what according to our our ugrs a 11re, A l , . , 
upon our Au- ut lOr _s prmciples, they arc at present: the House of Lords 
thor's pr'.ncip_les, the Anstocratical branch: the House of Commons the 
ot distrng111sh- D • 1 A 1 · b 

;ble from the c1:1ocra_t1ca • . 1ttlc while and we shall sec them so; ut 
Ari,tom1tical. agam a little wlule, perhaps, and we shall not sec them so. 

By what characteristic does our Author distinguish an 
Aristocratical legislative body from a Democratical one? By 
that of 1111111/Ja: by the 11umbcr of the persons that con~pose 
them; by tl1at, and that alone: for no other has he given. 

f him who, from a fisherman, was made 
1 Every body has heard the story O l l. h 1·t was his custom every day, 

d h Wh ·t. Arc 1 11s op, 
A Chbishop, an t en Pope. 1 e lu·s table by way of a memento, r I 1· I • re ad u pun ' • f after d11111er' to ,ave a is ,mg net sp • . uri ,inal. Th.is farcical ostentation o 
. l,c w.e,I to ,a y, of the meanness of lus .b i; d t ]'ttl t the increase of 
"' · 1 • I d ontn ute no a 1 e o hu,uihty was w 1at, 111 l 1ose ays, c . S P , I • one of his 
I is reputauon. Soon after his exaltat10n to t. e~er s c 1air, f ti 
/ntimates was taking notice to him, one day when dinner was over, ? le 
cal>lc'• not heinl; decked as usual. 'Peace,' answered the Holy Father, when 
the fish is cau1iht, there is no occasion for the net.' 

• In the House of Commons itself, is it by the opulent and independent 
Cow1try gentlemen that the chief business of the House is transacted, or by 
as~iring, and perhaps needy Courtiers? The man who would persevere in the 
toil of Govcrn111c11t, without any other reward t~an the favour of the people, 
is certamly the man for the people to make chmce of. But such men are at 
best hut rare, Were it 11ot for those children of Corruption we have been 
speaking of, the business of the state, I doubt, would stagnate. 
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Nov,·, therefore, to judge by that, the House of Lords, at 
present, indeed, is the Ariscocracical branch: the House of 
Commons in comparisLm at lease with the ocher, the Demo­
cratical. Thus far is well. But should the list of nobility swell 
at the rate we have sometimes seen it, there is an assignable 
period, and that, perhaps, at no very enormous distance, at 
which the assembly of the Lords will be more numerous 
than that of the Commons. Which will thm be the Aristo­
cr~tic.al branch of our Legislature? Upon our Author's 
prmc1plcs, the House of Commons. Which the Democratical? 
The House of Lords. 

1 ~- The final cause we arc to observe, and finishing exploit, All-pe,fecfi~n 
the port11s ct sabbat11111,' as Lord Bacon might pcrh::ios have of ,1re. Br!t,sl, 

11 d • 1 f l · bl" d dif . d" . • • thi Const1tut1011 ca c It, o t us su m1c an c ymg 1sscrtat1on, 1s s matl,ematically 
demonstration, he has been giving us, of the perfection of the demonstrated. 
British Form of Government. This demonstration (for by no 
less a title ought it to be called) is founded, we may have 
observed, altogether upon the properties of 1111111bers: 
properties, newly discovered indeed, and of an extraordinary 
complexion, 111orc1l properties; but properties, however, so it 
seems, of numbcrs.2 'Tis in the nature then of numbers we 
shall find these characteristic properties of the three Forms of 
Government, if anywhere. Now the properties of numbers 
are universally allowed to be the proper subject of that 
mode of demonstration which is called mathematical. The 
proof our Author has given has therefore already in it the 
essence of such a demonstration. To be complete at all 
points, it wants nothing but the form. This deficiency is no 
other than what an under-rate workman might easily supply. 
A mere teclmical operation does the business. That humble 
task it shall be my endeavour to perform. The substantial 
honour I ascribe wholly to our Author, to whom only it is 
most due. 

1 It is what he says of Theology with respect to the Scienccs.-V. Augm. 
Scient. L. VIII. c. III. p. 97. 

s V. supra, ch. II. pars. 24, 32, pp. 63, 66. 
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I' IU ) I 'l )'-,lTH );-.! . THEOREM. 

The Hmi~h Gnwrnment is all-perfect. 

1 )1-.~H )SSTRATION 

1 The British Govcmmcnt=Monarchy+ 
AristlKracy+Democracy. 

:\ ,' .11!1, b\· dcl°lllt-.. . z M,ma.rchy:c--tl1c Government of 1. 
! j' '11, 

:\\.,,,, , Dcmocrarv=thc Government of all. 
.\ Aristocr:K)'=thc Government of some 

: number between 1 and all. 
:\I,,'• 

l'ut ~ .-1 II=- I ,000,000. 
l'ut .d," () The number of governors in an Arista­

\ cracv =-= 1,000. 

\lllllptlllll, 

:\ \" '· 

7 1 has \- strength-wisdom-honesty. 

8 1,000 has-1-wisdom-strength­
honesty. 

9 1,000,000 has+honcsty-strength-
! wisdom. 

Rcjcctinl.'; -wis- 10' 1 has \·strength. 
J<llll -~lltlllCSt\' 1 , 

lll •. 7. II \ 

A\.," rcjcc.:ting- -11 1 1,000 has+wisdom. 
\trt·ngth-wis- \ \ 
tlum in l8j 1 \ 

Also rejecting _ \ 121 1,000,000 has+honesty. 
strcngth-wis- I 
<lorn in (9; \ 

Putting together 13: 1 +1,000+1,000,000 has strength+ 
the expressions I wisdom+honesty. 
f 10\ lII], and\ 
l12). 

But by the dcfmi- \14 The British Government=1+1,ooot 
tions (1], [2], 1,000,000. 
[3], [4], and the 
suppositions [5] 
[6], 

1 Which is done without :my sort of ceremony, the quantities marked~ 
the step with the negative sign, being as so many .flu1mts, which are at a max,­
'""'"• or a mi11i11111111, just as happens to be most convenient. 



URITISH CONSTITUTION 81 

Therefore, by [13] 15: The British Government has-I-strength 
. J I +wisdom--t-honcsty. 

Changmg the ex- 16. The British Government is all-powcr-
pression I ! ful + :i.11-wise +all-honest. 

But by defmition • 171 All-po\verful+all-wise+all-honcst= 
. i I all-perfect. 

Therefore, by [16] 
1

1181 The British Government is all-perfect, 
and [17] Q.E.D. 

llF'" Sc11ouuM. After the same manner it may be proved 
to be all-11 1c,1k, all-fvolislz, and all-k11a11islz. 

21. Thus much for the British Constitution; and for theC.mclusion 4 
d f I . I . l . b I , d d 1/,e Chapter groun s o t 1at prc-emmence w uc 1 1t oasts, trust, m ee , 

not without reason, above all others that arc known: Such 
is the idea our Author gives us of those grounds.-'You arc 
not satisfied with it then,' says some onc.-Not pcrfcctly.-
'What is then your own ?'-In truth this is more than I have 
yet quite settled. I may have settled it with myself, and not 
think it worth the giving: but if ever I do think it worth the 
giving, it will hardly be in the form of a comment on a digres-
sion stuffed into the belly of a definition. At any rate it is not 
likely to be much wished for, by those, who have read what 
has been given us on this subject by an ingenious foreigner: 
since it is to a foreigner we were destined to owe the best 
idea that has yet been given of a subject so much our own. 
Our Author has copied: but Mr. DE LOLME has thought. 

The topic which our Author has thus brought upon the 
carpet (let any one judge with what necessity) is in respect to 
some parts of it that we have seen, rather of an invidious 
nature. Since, however, it has been brought upon the carpet, 
I have treated it with that plainness with which an Englishman 
of all others is bound to treat it, because an Englishman may 
thus treat it and be safe. I have said what the subject seemed 
to demand, without any fear indeed, but without any wish, to 
give offence: resolving not to permit myself to consider how 
this or that man might chance to take it. I have spoken with­
out sycophantical respects indeed, yet I hope not without 
decency: certainly without any party spleen. I chose rather 
to leave it to our Author to compliment men in the lump: 

F 
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and to stand aghast with a<lmiration at the virtues of men 
unknown. 1 Ot~r Author will do as shall seem meet to him. 
For my part, if ever I st::rnJ forth J.nd sing the song of culpgy 
to great men, it shall be not because they occ11py their station, 
but because they deserve it. 

1 V. :upra, par. 7. 



CHAPTER IV 

RIGHT OF THE SUPREME POWER TO MAKE LAWS 

1. WE now come to the third topic touched upon in the Subject of ,_lie 
digression; namely, the rialzt, as our Author phrases it, whichparag_rapl• '" 

"' . • q11~st1011 as 
the Supreme Power has of making laws. And tlus topic stated by our 

occupies one pretty long paragraph. The title here given to it Awlior. 
is the s1me which in the next succeeding p1ragraph he has 
found for it himself. This is fortunate: for, to have been 
obliged to find a title for it myself, is what would have been 
to the last degree distressing. To c11titlc a discourse, is to repre-
sent the drift of it. But, to represent the drift of this, is a task 
which, so long at least as I confine my consideration to the 
paragraph itself, bids defiance to my utmost efforts. 

2. 'Tis to another passage or two, a passage or two that we Drift of it, 
have already seen starting up in distant parts of this digression, coryectured• 

that I am indebted for such conjectures as I have been able to 
make up. 

These conjectures, however, I could not have ventured 
so far to rely on, as on the strength of them to have furnished 
the paragraph with a title of my own framing. The danger 
of misrepresentation was too great; a kind of danger which a 
man cannot but lie imminently exposed to, who ventures to 
put a precise meaning upon a discourse which in itself has 
none. That I may just mention, however, in this place, the 
result of them; what he is really aiming at, I take it, is, to 
inculcate a persuasion that in every state there must subsist, 
in some hands or other, a power that is absolute. I mention 
it thus prematurely, that the reader may have some clue to 
guide him in his progress through the paragraph; which it is 
now time I should recite. 

3. 'Having,' says our Author, 'thus cursorily considered Tia~ par.igrapl1 
h I 1 • f d • 1 recrtetl. t e t uec usua species o government, an our own smgu ar 

constitution, selected and compounded from them all, I 
proceed to observe, that, as the power of making laws 
constitutes the supreme authority, so wherever the supreme 
authority in any state resides, it is the right of that authority 

83 
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to make laws; that is, in the words of our definition, to 
prescribe the rule of civil action. And this may be discovered 
from the very end and institution of civil states. For a state 

is a C()ffcctivc body, composed of _a multitud~ of i1~dividuals 
united for their safety and convernen~e, and mtendmg to a~t 
together as one n1an. If it therefore 1s to act as one m~n_, 1t 
ought to act by one uniform will. But in as much as political 
co1nmunitics arc made up of n1any natural persons, each of 
v/hom has his particular will and inclination, these several 
wills cannot by any natural union be joined together, or tem­
pered and disposed into a lasting harmony, so as to constitute 
and produce that one uniform will of the whole. It can 
therefore be no otherwise produced than by a political w1ion; 
by the consent of all persons to submit their own private 
wills to the will of one man, or of one, or more assemblies of 
men, to whom the supreme authority is entrusted: and this 
will of that one man, or assemblage of men is, in different 
states, according to their different constitutions, understood 
to be law.' 

The sc11se of it 4. The other passages which suggested to me the construc­
~011sidcrcd i11 tion I have ventured to put upon this, shall be mentioned by 
itself. and by. First, let us try what is to be made of it by itself. 
The leadin.s? 5. The obscurity in which the first sentence of this para-
arg11mcnt iu it graph is enveloped, is such, that I know not how to go about 
nugatory. b }" h · h b • d f ringing it to 1g t, wit out orrowmg a wor or two o 

logicians. Laying aside the preamble, the body of it, viz. 'as 
the power of making laws constitutes the supreme authority, 
so wherever the supreme authority in any state resides, it is 
the right of that authority to make laws,' may be considered 
as constituting that sort of syllogism which logicians call an 
enthymeme. An enthymeme consists of two propositio11s; a 
co11sequent and an antecedent. 'The power of making laws,' says 
our Author, 'constitutes the supreme authority.' This is his 
antecedent. From hence it is he concludes, that 'wherever the 
supreme authority in any state resides, it is the right of that 
authority to make laws.' This then is his cv11seq11e11t. 

Now so it is, that this antecedent, and this co11seq11e11t, for any 
difference at least that I can possibly perceive in them, would 
tum out, were they but correctly worded, to mean precisely 
the same thing: for, after saying that 'the power of making 
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laws constitutes the supreme authority,' to tell us that, for 
that reason, 'the supreme authority' is (or has) the power (or 
the right) of making laws, is giving us, I take it, much the 
same sort of information, as it would be to us to be told that 
a thing is so, bccm,sc it is so: a sort of a truth which there seems 
co be no very great occasion to send us upon 'discovering, in 
the end and institution of civil states.' That by the 'sovereign 
power,' he meant 'the power of making laws;' this, or some­
thing like it, is no more indeed than what he had told us over 
and over, and over again, with singular energy and anxiety, 
in his 46th page, in his 49th, and in, I know not how many, 
pages besides: always taking care, for precision's sake, to give 
a little variety to the expression: the words 'po111cr' and 
'a11tliority', sometimes, seemingly put for the same idea; 
sometimes seemingly opposed to each other: both of them 
someti1aes denoting the fictitious being, the abstract quality; 
sometimes the real being or beings, the person or perso11s 
supposed to possess that q11ality.-Let us disentangle the sense 
from these ambiguities; let us learn to speak distinctly of thc­
perso11s, and of the q11ality we attribute to them; and then let us 
make another cff ort to find a meaning for this perplexing 
passage. 

6. By the 'supreme authority' then, (we may suppose our The 1111tecccfe11t 

Author to say) 'I mean the same thing as when I say the power st111rd aneu,. 

of making laws.' This is the proposition we took notice of 
above, under the name of the a11tecede11t. This antecedent then, 
we may observe, is a definition: a definition, to wit, of the 
phrase 'supreme authority.' Now to define a phrase is, to 
translate it into another phrase, supposed to be better under-
stood, and expressive of the same ideas. The supposition here 
then is, that the reader was already, of himself, tolerably well 
acquainted with the import of the phrase 'power of making 
laws:' that he was not at all, or was however less acquainted 
with the import of the phrase 'supreme authority.' Upon this 
supposition then, it is, that in order to his being made clearly 
to understand the latter, he is informed of its being synony-
mous to the former. Let us now introduce the mention of the 
perso11: let us add the word 'perso11' to the definition; it will be 
the same definition still in substance, only a little more fully 
and precisely worded. For a pcrso11 to possess the supreme 
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authority, is for a person to possess the power of ma.king laws. 
This then is what in substance has been already laid down in 
the antecedent. 

Theconseq11ent 7. Now let us consider the co11scq11c11t·, which, when detached new stated. £ h 
_rom t ,e context, may be spoken of as making a sentence of 
itself. -:Whe~ever,' says he, 'the supreme au~hority in any 
state resides 1t is r} • / f 1 \ . , 

fp. ,'/1 , ; , . JC":~ it_ o t 1at aut 10nty to ma.~~ Laws. -
7 t. 'llfffWr f t1ke It {ur \'LmteL\ he \ncans, 111 tl'l1!1tcver ,~ ' 

/kISOll.<:: 1 by 1t111tl10,it}',' i11 the \1.mnn part of the scntcnce,-
po111cr~ by the ~a1nc word, ·c11,tl1Mity,' in the latter part of the 
~cntcncc,-pcrso11s. Corrected therefore, the sentence will 
"'t:1-1:ci t\'.u~: In 111lrn1t:vcr pcrso11s i11 ,my state tlzc s111nc111c power 
rt sides It ts the • I .r I 

That it is idemi- 8 Tl l ng it 0J t wsc pcrst111s to make Lau•s. 
cal with the an- ,11 • J , 1~ 1°1~ Y '.Vord now remaining undisposed of is the 

lfcdmt: '>T< ' 1,<? If. Ant\ what tn think t;f this, indeed i know 
/lf/l: wl,ulin uur f\Hthl,r \ul\ a m1.·aninn in it or whether he 
I I t"> ' 

1;11 llrl_lll'. lt is imertl'L\, Wl' m.ry n\.N.:rvc, in the htter part 
nn \ y D\ the sen tenet'·. it appears not in the former. Conceruing 
tlii~, omi'->sion, two umjl'rtllrl'S here present themselves: it 
may h;\ve \uppenel\ hy a.ccidl'nt~ or it may have b_ecn made by 
tksiµ,n. If by acciLh:nt, thl'n the case is, that the idea annexed 
t 1) t hl' \\'DrL\ 'ri.~lir' is no other than what \:7as m:an~ t_o be 
1111 \\\i\l·J II\ thl' fnrmn part nf the scntc_ncc'. u_1 wluch_1t 1s 11~t 

\ . ·\\ . - •11, the htter in w\uch 1t 1s. ln tlus case 1t 
I \\HI'',\('\ ' ,\\ \\ l ,\', • ' . . • . b . d. 

. \ • \\ t\1L, , 1,,mho.uon, c expresse m • \ • ( \'\\\''I.' \ ., ,.., 
'"·1\ \\\\\\I\\\,\\\\ • :-. .. \' d the sentence take it 

• ' \ \ \,l. l'"-\'r1.·,-..c1. ' a1 l l ' . \ f \,,,th. \ l.'l 1t \ \l'.\ \. 1 1,lt th't'l·r 11crso11s t1e ng1t o 
\\ . . \ t 1\IS: ll I I • • \ • l .r 

;1\tnl•cthcr, ,....-1 sl.\\\L . ·r1t· resides, it is t1e ng1t OJ 
,, . • ••rt1ttlll)'~ll \ 

excrn,1nl-!, _rnpr,·11it 1''11 ' t • \ • njccture bet 1c true one, 
r/1,,s.- 1•,·rs·,,,,s t,, m11b· La11:5 •. It t us co 11cc inore and l trust, 

\ • k we sec o • ' 
ant.\ \ a1n apt tn t 1111 • It is, t • 1 this c11tl1y111e111c is but 
hey',, H.l :-ill t.lnu ht, that the c1111scq11c11 u. dgc then whether it 
;1 rcpctiti<1n nf the 1111tcccdo1t. We may Jlfl' h d' di'nstitu-
• t· \ · \ • s that o t c en an l'- ro1n any sue 1 cn11s1<.. crat1t1n a. . th 
tinn of civil states' or any other consideration aht wfc tlar~ 

• ' • • f cl t t O us \1kl·h: ll) t';\\11 any further conv1ct1on o 1e rual £ 
J . ,•\ . • )\'CSl'nts us of itself. We may so or~ 

cl111tl11ql111, t \.\\\ \t \. • \ \ .,\, ... t use or meaning tl1ere 1s 
· \ l ·l we r.,m , \~ '' · srnrn: JUL ~rncnt )L l bl . f words that 1s to follow. 

like\ v to be in the asselll :i~c\ 0 c1· er however improbable, 
' l • ·b\ . notw1t 1stan mt,, f d , d 

-or ,·lsrn,,rhirig 1). W 1at 1s p~ss_1 c • . l , been speaking o was es1g11c • 
r,, ,1,,. pt1rposc. is, that the onuss1011 we 1ave 
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In this case, what we arc to understand is, that the word 
'r(qlzt' 1l'as meant to introduce a new idea into this latter part 
of the sentence, over and above any that was meant to be 
suggested by the former. 'Right' then, according to this con­
struction, in the one place, is to be considered as put in 
contradistinction to faa in the other. The sense is then, that 
111lzate11er pcrso11s do actually exercise supreme porl'er, (or what, 
according to the antecedrnt of the e11tlzy111e111e, is the same thing, 
the porucr of 111aki11g laws) tlzosc pcrnms have the right to exercise 
it. But, in this case, neither docs what is given as a co11seq11e11ce 
in any respect follow from the at1tecedc11t, nor can a11y thing be 
made of it, but what is altogether foreign to the rest of the 
discourse. So much indeed, that it seems more consonant to 
probability, as well as more favourable to our Author, to 
conclude that he had no meaning at all, than that he had 
th.is. 

10. Let us now try what we can make of the remainder of The rest of the 

the pa~agraph. Being us~1cred in by the word 'for?' it seems tof;:,:fap!P;e~ 
lay claun to the appellation of an argument. Tlus argument, osed drift of ,t. 
setting out, as we have seen, without an object, seems however 
to have found something like one at last, as if it had picked 
it up by the way. This object, if I mistake it not, is to per-
suade men, that the s11prc111c power, (that is the person or 
perso11s in use to exercise the supreme power in a state) ought, 
in all points without exception, to be obeyed. What men 
intend, he says, to do when they are in a state, is to act, as if 
they were but 'one man.' But one man has but one will 
belonging to him. What they intend therefore, or what they 
ouglzt to intend, (a slight difference which our Author seems 
not to be well aware of) is, to act as if they had but one will. 
To act as if they had but one will, the way is, for them to 'join' 
all their wills 'together.' To do this, the most obvious way 
would be to join them '11at11rally': but, as tl'ills will not splice 
and dovetail like deal boards, the only feasible way is to join 
them 'politically.' Now the only way for men to join their 
wills together politically, is for them all to consent to submit 
their wills to the will of one. This one will, to which all 
others are to be submitted, is the will of those persons who 
are in use to exercise the supreme power; whose wills again, 
when there happens to be many of them. have, by a process 



'/he cm,sr,j:1011 

'1l'U' JI.J!c,i. 

auth,,rity, i, f,r i1 J'<'l>,'n r,, 1,,,_,_,,-55 the po\\'cr of making laws. 
Thi, then i, what in suhst.111ce l1:1s been already bid down in 
thl' ,111t1·(t'1fozt. , 

7. N 1 1 \\- kt us c11milkr the c,,11sc,111c11t; \\'hich, when detached 
fr()m thl' context, m.1 \- hL· ,pPkcn l,f as making a sentence of 
it,clf. '\\'hnevl'r,' ,.{v, he, 'the supreme authority in any 
'>Lite rn1dn, it i, the rii.:lzt ()( th:H authority to make Laws.'­
Bv 'll'li<'r1Tcr' I take it (1,r <>r.1nte<l, he means, 'i11 ll'lzatcver 

, ~ 

rcrs, 111s:' by ',111rhoriry,' in the former part of the sentcncc,-
/'''H't'r; by thl' same wod, ·,wth1>rity,' in the latter part of the 
'>c11tc11cc,-pas, 111s. Corrected therefore, the sentence will 
'>ta11d thus: /11 11·/1,Itc1·a ras,,11s i11 ,111y stc1tc tlzc s11prc111c po111er 
r,·sid,·s, it is thl' ri_1;!1t 1f t!1t>sc J'l'rS1>11s to 111t!l.:e Lai11s. 

TJ,.it iris id,·111i- X. ·1 hl' only wurd nnw remaining undisposed of, is the 
c,i/ 1"irlt tlrr all- word 'ri1;lzt.' And what to think of this, indeed I know 
rcc.-dc11 t: l • l l l \ • • • 1 1 I not:\\' 1et 1er our Aut 1or 1al a mcanmg 111 It, or w1et1er 1e 

had 11011e. It is inserted, we may observe, in the latter part 
0n I y of the sc11tencc: it appears not in the former. Conceruing 
this omission, two conjectures here present themselves: it 
may have happened by accident; or it may have been made by 
design. If by acciJem, then the case is, that the idea annexed 
to the worJ 'riglzt' is no other than what was meant to be 
included in the former part of the sentence, in which it is 11ot 
expressed, as well as in the latter, in which it is. In this case it 
may, v,:ithout any change in the signification, be expressed in 
both. Let it then be expressed, and the sentence, take it 
altogether, will stand thus: l,z 11•/zi1tc11a pcrso11s the right of 
exercising s11prc111c po11 1cr i11 any state resides, it is the right of 
those pcrs,111s to make Lall's. If chis conjecture be the true one, 
and I am apt to think it is, we sec once more, and, I trust, 
beyond all doubt, that the ro11scq11wt in this c11tl1y111c111c is but 
a repetition of the antacdc11t. We may judge then, whether it 
is from any such consideration as that of 'the end and institu­
tion of civil states,' or any other consideration that we are 
likely to gain any further conviction of the truth of this 
co11cl11sio11, than it presents us of itself. W c may also form 
some judgment beforehand, what use or meaning there is 
likely to be in the assemblage of words that is to follow. 

-orelsenotlii11g 9. What is possible, notwithstanding, however improbable, 
to the purpose. is, that the omission we have been speaking of was designed. 
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In this case, what we arc to understand is, that the word 
'riglzt' 11 1c1s meant to introduce a new idea into this latter part 
of the sentence, over and above any that was meant to be 
suggested by the former. 'Riglzt' then, according to this con­
struction, in the one place, is to be considered as put in 
contradistinction to fact in the other. The sense is then, that 
whatc11cr perso11s do actually exercise supreme poll'er, (or what, 
according to the a11tcccdC11t of the c11tlzymcme, is the same thing, 
tlzc po11,cr of maki11g Imus) tlzosc persons have the right to exercise 
it. But, in this case, neither docs what is given as a co11scq11ettce 
in any respect follow from the a,1tcccdc11t, nor can auy tlzing be 
made of it, but what is altogether foreign to the rest of the 
discourse. So much indeed, that it seems more consonant to 
probability, as well as more favourable to our Author, to 
conclude that he had no meaning at all, than that he had 
this. 

10. Let us now try what we can make of the remainder of The rest of tl1e 
the paragraph. Being ushered in by the word 'for,' it seems toparagrapl, new 
I 1 . 1 11 . f Tl . stateJ-supp-ay c aun to t 1e appe at1on o an argument. us argument, osed drift of it. 
setting out, as we have seen, without an object, seems however 
to have found something like one at last, as if it had picked 
it up by the way. This object, if I mistake it not, is to per-
suade 1nen, that the s11prcmc po111er, (that is the person or 
persons in use to exercise the supreme power in a state) ought, 
in all points without exception, to be obeyed. What men 
intend, he says, to do when they are in a state, is to act, as if 
they were but 'one man.' But one man has but one will 
belonging to him. What they intend therefore, or what they 
011glzt to intend, (a slight difference which our Author seems 
not to be well aware of) is, to act as if they had but one will. 
To act as if they had but one will, the way is, for them to 'join' 
all their wills 'together.' To do this, the most obvious way 
would be to join them '11at11rally': but, as 1uills will not splice 
and dovetail like deal boards, the only feasible way is to join 
them 'politically.' Now the only way for men to join their 
wills together politically, is for them. all to consent to submit 
their wills to the will of one. This one will, to which all 
others are to be submitted, is the will of those persons who 
are in use to exercise the supreme power; whose wills again, 
when there happens to be many of them, have, by a process 
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of which llllr Auth()r ha~ said lll)thi11g, been reduced (as we 
must suppose) into <'II<' :drc.1dy. Sn Cir l'llr Author's argument. 
The above is the '>11bst:1ncc of it fairly given; not altogether 
v,·ith so much or11:1mcnt, indeed, ;is he has given it, but, I 
trust, with so111<:what more prc·cisinn. The \Vhnle concludes, 
we m:1v observe, with our Author's favourite identical 
proposition, or something like it, now for the t\venticth time 
repeated. 

Weakness <>J ir 11. T:1king it altogether. it is, without question, a very 
as ,1 pm 11,isil'r ingenious argument: nnr can :1ny thing in the world answer 
10 obedrencr. the purpose better, except just in the c:1se where it happens 

to be wanted. Not but tl1at a veteran antagonist, trained up 
in the regular and accustmm:d discipline of legal fencing, 
such an one, indeed, m~<_?lzt contrive perhaps, with due manage­
ment, to give our Author the honour of the field. But should 
some undisciplined blunderer, like the Commissary's land­
lady, thrust in q11art, when he should have thrust in tierce, I 
doubt much whether he might not get within our Author's 
g11ard.-I 'intend?'-'! consent?'-! 'submit' myself?-'Who 
arc you, I wonder, that should know what I do better than I 
do myself? As to "s11b111itti11g my 111ill" to the wills of the 
people who made this hw you arc speaking of,-what I 
know is, that I never "intended" any such thing: I abominate 
them, I tell you, and all they ever did, and have always said 
so: and as to my 'consent,' so far have I been from giving it 
to their law, that from the first to the last, I have protested 
against it with all my might.' So much for our refractory 
disputant.-What I should say to him I know: but what our 
Author could find to answer to him, is more than I can 
imaginc.1 

. para- 12. Let us now return and pick up those other passages 
.A P~:0;,,pposed which we supposed to have a respect to the same design that 
grap I ,;,,e 10 t b • • · l · F. I h . d t to be ~e '\,,Jilris. scc1ns o e 1n view m t 11s. 1rst comest 1e s ort mtro uc ory 
h ob;ect O h. • "d • bl • • I t e 1 n~ t mg 1n the paragraph we_ are cons1 ermg is_ observa e; 1t 1s t_1e 

concluding _sentence, in which he brir.gs together the ideas of larv an~ 1111/1. 

H~re then, In th~ tail of a digression, he comes ~ear_er in fact, though w:1thout 
bemg aware of 1_c,_ to the giving a just and 1:re~1se 1d_ea of a law, than In ~y 
part of the_ definition itself from whence he 1s d1gress111g. If, instead of Sa}'lng 
that a law 15 a will, he had called it the expression of a will and that sort of ex­
pression o~ a will which goes by the name o~ a co111111a11d, his definition would, 
so far as this goes, have been clear as well as nght. As it is, it is neither the one 
nor the other. But of this more, if at all, in another place. The definition oflaw 
is a matter of too much nicety and importance to be dispatched in a note. 
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paragraph chat ushers in the whole digression: a paragraph 
which, however short, and however imperfect with respect 
to the purpose of giving a general view of the contents of 
those which follow it, was. in despite of method, to expatiate 
upon this subject. Upon this subject, indeed, he does expatiate 
with a force of argument and energy of expression which 
nothing can withstand. 'This, 'it begins, 'will necessarily lead 
us into a short enquiry concerning the nature of society 
and civil government.' 1- This is all the intimation it gives of 
the contents of those paragraphs we have examined. Upon 
this before us it touches in energetic terms; but more energetic 
than precise.-'And the 11atr1ral' (it continues) 'and i11/iere11t 
right that belongs to the sovereignty of a state,' (11at11ral right, 
observe, that belongs to the sovereignty of a political society) 
'wherever that sovereignty be lodged, of making and 
enforcing hws.' 

13. This is not all. The most emphatical passage is yet A11other. 
behind. It is a passage in that short paragraph2 which we fonnd 
to contain such a variety of matter. He is there speaking of 
the several forms of government now in being. 'However 
they began,' says he, 'or by what right soever they subsist, 
there is and 11111st be in all of them a s11pre111e, irresistible, absolllte, 
1111controlled authority, in which the Jura s11mmi imperii, or the 
rights of sovereignty, reside.' 

14. The vehemence, the 8EtvoTTJS', of this passage is re-Agitation he 
markable. He ransacks the language: he piles up, one upon bctrllys. 
another, four of the most tremendous epithets he can find; 
he heaps Ossa upon Pelion: and, as if the English tongue did 
not furnish expressions strong or imposing enough, he tops 
the whole with a piece of formidable Latinity. From all this 
agitation, it is plain, I think, there is a something which he has 
very much at heart; which he wishes, but fears, perhaps, to 

. bring out undisguised; which in several places, notwithstand­
ing, bursts out involuntarily, as it were, before he is well 
ready for it; and which, a certain discretion, getting at last 
the upper hand of propensity, forces, as we have seen, to 
dribble away in a string of obscure sophisms. Thus oddly 
enough it happens, that that passage of them all, which, if I 

1 1 Comm., p. 47. ~ 1 Comm., p. 48, supra, c:h. II, par. 11. 
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mistake not, is the ~mly _one that was 1'.1~ant t? ~c dedicated 
expressly to the subject, 1s the least explicit on 1t. , . 

cause of it. 15. A courage much stauncher than our Authors might 
have wavered here. A task of no less intricacy was here to be 
travelled through, than that of adjusting the claims of those 
two jealous antagonists, Liberty and Government. A 1~1o~e 
invidious ground is scarcely to be found any '\vhere w1thm 
the field of politics. Enemies encompass the traveller on every 
side. He can scarce stir but he must expect to be assaulted 
with the war-whoop of political heresy from one quarter 
or another. Difficult enough is the situation of him, who, in 
these defiles, feels himself impelled one way by fear, and 
another by affection. 

Resou~ce be 16. To return to the paragraph which it was the more 
finds III obscrir- • d" b • f 1 · 1 · W 1 it . 1mme tate usmess o t us c 1apter to examme :- ere t 1e 

Y path of obscurity less familiar to our Author, one should be 
tempted to imagine he had struck into it on the particular 
oc~asi~n before us, in the view of extricating himself from 
th~s dilemma. A discourse thus prudently indeterminate 
m~ght cxprc~s en_ough to keep fair with the rulers of the earth, 
without settmg_ ttsclf in direct array against the prejudices of ~~ffi people. V tcwed by different persons, it might present 

1 der1nt aspects: to men in power it might recommend itself, 

1n t lat from the first, under the character of a practical 
esson of obedience for the use of the people; while among 

~he people themselves it might pass muster, for a time at least, 
!11 _quality of a string of abstract scientific propositions of 
J urnprndrncc. It is not till some occasion for making applica­
tion o( it should ocrnr, that its true use and efficacy w~uld 
he brought to light. The people, no matter on ~hat occaSI~~ 
begin to murmur, and concert measures of r~ststance. N be 
then is the time for the latent virtues of tlus passa~e. to th" 
called forth. The book is to be opened to them, an ilia ~s 
pa<;sai•,e they arc to he shewn, what of then1selves, pe_ P • 
they 'wu11ld never have observed, a set of arguments cu~10usly 
~trnn~ to~ether and wrapped up, in proof of tl1e uruver~al 
expedience, or rather 11cccssity, of submission: a necessity 
which is to arise, not out of the reflection that tlze probable 

1 Another passage or two there is which might seem to glance the same 
way: but these I pass 01er as less material, after those which we have seen. 



RIGHT OF SUPREME POWER TO MAKE LAWS 91 

misc/zicfs of rcsistc111ce arc grcc1ta t/z,m tlie probable misclzi~{s oJ 
obedie11ce; not out of any such debatable consideration; but 
out of a something that is to be much more cogent and 
effectual: to wit, a certain 111ctc1pl1ysico-le.gal impotence, which 
is to beget in them the sentiment, and answer all the purposes 
of a natural one. Armed, and full of indignation, our mal­
contents arc making their way to the royal palace. In vain. 
A certain est11ppcl being made to bolt out upon them, in the 
maimer we have seen, by the force of our Author's legal 
engineering, their arms arc to fall, as it were by enchantment, 
from their hands. To disagree, to clamour, to oppose, to 
take back, in short, their wills ag:tin, is now, they arc told, 
too late: it is what ca11not be done: their wills have been put 
in /zotclzpot along with the rest: they lzave 'united' ,-they /zave 
'conscnted,'-they /zaz,e 'submitted.'-Our Author having 
thus put /zis /wok i11to tlzeir 11ose, they arc to go back as they 
came, and all is peace. An ingenious contrivance this enough: 
but popular passion is not to be fooled, I doubt, so easily. 
Now and then, it is true, one error may be driven out, for a 
time, by an opposite error: one piece of nonsense by another 
piece of nonsense: but for barring the door cffi:ctually and for 
ever against all error and all nonsense, there is nothing like 
the simple truth. 

17. After all these pains taken to inculcate unreserved Inco11siste11cy of 
submission would any one have expected to sec our Author tl,e pre~cmt pas-

' . . sage ,u1tl, a 
himself among the most cager to excite men to d1sobed1encc?Jor111er. 
and that, perhaps, upon the most frivolous pretences? in short, 
upon any pretence whatsoever? Such, however, upon look-
ing back a little, we shall find him. I say, among the most 
cager; for other men, at least the most enlightened advocates 
for liberty, arc content with leaving it to subjects to resist, 
for their own sakes, on the footing of permission : this will not 
content our Author, but he must be forcing it upon them as 
a point of duty. 

18. 'Tis in a passage antecedent to the digression we are Thefor1!1er pas­
examining, but in the same section, that, speaking of the sage rec,ted. 

pretended law of Nature, and of the law of revelation, 'no 
human laws,' he says, 'should be s,!ffered to contradict thcse.'1 

The expression is remarkable. It is not that no human laws 
1 1 Comm., p. 42. 
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should contr.1dicc them: but that no human laws should be 
St:HEHED co contradict them. I k then proceeds to give us an 
example. This example, one might think, \Vould be such as 
should have the effect of Sl)ftcning the dangerous tendency of 
the rule :-on the contrarv, it is such as cannot but enhance 
it ;1 ::md, in the applic:1tirn°1 uf it to the rule, the substance of 
the btter is :1µ:ain repeated in still more explicit and energetic 
terms. 'N:iy,' s:iys he, spe.1king of the act he instances, 'if 
any human bw should allow or enjoin us to commit it, we 
:ire Bot:~n TO TRANSGHFSS that human law, or else we must 
otl~·nd both the n:1tur:1! :ind the divine.' 

l 1J. The propriety of this d:mgcrous maxim, so far as the 
l )i vine Law is concerned, is wh:1t I must refer tu a future 
occ.1._inn for more particular considcration.2 As to the LAW 

of ."'\'c1trtrc, if (:1s I trust it will appc:1r) it be I~othing but a 
phr:1se ;3 if there be no other medium for provmg any act to 
be an offence against it, th:111 the mischievo~s tendency of 
such :1ct; if there be no other medium for provmg a law of the 
st,1tc to be contr:1ry to it, th:1n the i11cxpcdic11cy of such law, 
unless the bare unfounded dis:1pprob:1tion of any one who 
thinks of it be called a proof; if a test for distinguishing such 
laws as would be co11trary to the LAW of Nat11re from such as, 
witlio11t being contrary to it, arc simply inexpedient, be that 
which neither our Author, nor any man else, so much as 
pretended ever to give; if, in a word, there be scarce any law 

1 It is that of murder. In the word here chosen there lurks a fallacy which 
makes the proposition the more dangerous as it is the more plausible. It is too 
important to be altogether past over; at the same time that a slight hint ofit, in 
this place, is all that can be given. Murder is ki//i11g under certain cira,mstarrces. 
-Is the human law then to be allowed to define, in demicr ressort, what shall be 
those cirwmsta11ces, or is it not? If yes, the case of a 'human law allowing or 
enjoining us to commit it,' is a case that is not so much as supposable: if 110, 

adieu to all human laws: to the fire with our Statutes at large, our Reports, our 
Institutes, and all that we have hitherto been used to call our law books; 
our law books, the only law books we can be safe in trusting to, arc Pulfendorf 
and the Bible. 

2 According to our Author, indeed, it should be to no purpose to make any 
separate mention of the two laws; since the Divine Law, he tells us, is but 'a 
part of' that of Nature.~ Of consequence, with respect to that part, at least, 
which is common to both, to be contrary to the one, is, of course, to be con­
trary to the other. 

3 This is what there would be occasion to shew more at large in examining 
some former parts of this section. 

" 1 Comm., p. 42. 
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whatever but what chose who have not liked it have found, 
on some account or another, to be repugnant to some text of 
scripture; I sec no remedy but that the natural tendency of 
such doctrine is to impel a man, by the force of conscience, 
to rise up in arms against any law whatever that he happens 
not to like. What sort of government it is that can consist 
with such a disposition, I must leave to our Author to inform 
us. 

20. It is the principle of 11tility, accurately apprehended Tl11: principle of 

and steadily applied, that affords the only clue to guide a man UTILITY/ .dthc d 
1 h al OIi yg111 ell/I t:r 

t 1roug these straits. It is for that, if any, and for that one these d!ffie11/tirs. 
to furnish a decision which neither party shall dar.e in theory 
to disavow. It is something to reconcile men even in theory. 
They arc at least, so111ctl1i11g nearer to an effectual union, than 
when at variance as well in respect of theory as of practice. 

21. In speaking of the supposed contract between King]111~ctureft>r 
and people,1 I have already had occasion to give the descrip- res,Slance. 

tion, and, as it appears to me, the only general description that 
can be given, of that juncture at which, and not before, 
res~stancc to government becomes commendable; or, in other 
words, reconcilable to just notions, whether of legal or not, 
at least of moral, and, if there be any difference, religious duty.2 

What was there said was spoken, at the time, with reference 
to that particular branch of government which was then in 
question; the branch that in this country is administered by 
the King. But if it was just, as applied to that branch of 
government, and in tlzis country, it could only be for the same 
reason that it is so when applied to the whole of government, 
and that in a,1y country whatsoever. It is the11, we may say, 
and not till then, allowable to, if not incumbent on, every 
man, as well on the score of duty as of i11terest, to enter into 
measures of resistance; when, according to the best calcula-
tion he is able to make, the probable mischiefs of resistance 
(speaking with respect to the community in general) appear 
less to him than the probable mischiefs of submission. This then 
is to him, that is to each man in particular, the j11nct11re for 
resistance. 

22. A natural question here is-by what sign shall this Not cliaracter-
• b kn ? B h • al alik • izable by any Juncture e own. y w at common sign e conspicuous common sign. 

1 Ch. I. 2 See Ch. V. par. 7, note 1. 
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and perceptible to all? A question which is readily cnou~h 
started, but to which, I hope, it will be almost as readily 
perceived that it is impossible to find an answer. Co111111011 
sign for such a purpose, I, for my part, know of none: he 
must be more than a prophet, I think, that can shew us one. 
For that which shall serve a particular person, I have already 
given one-his own internal persuasion of a balance of 11tility 
on the side of resistance. 

Freedom in a 23. Unless such a sign then, which I think impossible, can 
government h h h .fi ld "f f } , depends not es e~n, t e e , 1 one may say so, o t 1c supreme governor s 
up~n any limi- authonty, though not in.finite, must unavoidably, I think, 
tast,on 10 Ptlre unless where limited by express co11ve11tio11 1 be allowed to be upreme orver. , d ,h . , 

111 eJ'n,te._ Nor can I sec any narrower, or other bounds to it, 
~der_ this constitution, or under any other yet freer constitu­
~on, if there be one, than under the most despotic. Before the 
~uncture I have been describing were arrived resistance, even 

Principal cir­
cumsta11tes on 
which it does 
<k;mi. 

m a country like th" ld ' } · . 1s, wou come too soon: were t 1e Juncture 
arrived already the f c • ld 1 d 

d 1 , 1me ror resistance wou be come a rca y, 
un er sue 1 a gover11n l ld 11 d . 

24 lent even as any one s 1ou ca cspot,c. 
J • • In regard to a government that is f,rce and one that is 
uesnot,c J • • • ' . h r ' w Jercm JS Jt then that the difference consists? Is it 

_t at those pc:rsons in whose hands that power is lodged which 
IS acr:nowlcdgcd to be supreme, have less power in t~e o~~ 
than m the other, when it is from custom that they denve it. 
By no means. It is not that the power of one any ~o~e tl~an 
of the other has any certain bounds to it. The d1stmct1on 
turns upon circumstances of a very different complexion:­
on the manner in which that whole mass of power, which, 
taken together, is supreme, is, in a free state, distrib11tcd among 
the several ranks of persons that arc sharers in it:-on the 
source from whence their titles to it arc successively derived:­
on the frequent and easy changes of condition between 
goverors and governed; whereby the interests _of the one class 
are more or less indistinguishably blended with those of_ the 
othcr:-on the responsibility of the governors; ?r the _ngld 
which a subject has of having the reasons publicly ass1gne 

h terms submitted itself to 
1 This respects the case where one state, as, up~n b d'. of a number of 

f I where the <>ovcrrung O ,es 
the government o anot ,er: or . ·"'1· d from some body or other 

k d• tions in certam spec1 1c cases, . d states agree to ta c ,rec . . f ibcrs for instance, appomte 
that is distinct from all of them: cons1stmg o men • 
out of each. 
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and canvassed of every act of power that is exerted over him: 
-on the liberty of the press; or the security with which every 
man, be he of the one class or the other, may make known 
his complaints and remonstrances to the whole community:-
011 the liberty cf public associatio11; or the security with which 
malcontents may communicate their sentiments, concert 
their plans, and practise every mode of opposition short of 
actual revolt, before the executive power can be legally 
justified in disturbing them. 

25. True then, it may be, that, owing to this last circum-Freedom in a 

stance in particular, in a state thus circumstanced, the roadg,ovcnfi,mficnt-
. I0Iv ar aI1011r-

to a revolution, it a revolution be necessary, is to appearance able to resist-
shorter; certainly more smooth and easy. More likelihood, anct. 
certainly there is of its being such a revolution as shall be the 
work of a number; and in which, therefore, the interests of 
a number arc likely to be consulted. Grant then, that by 
reason of these facilitating circumstances, the juncture itself 
may arrive sooner, and upon less provocation, under what is 
called a free government, than under what is called an absolute 
one: grant this ;-yet till it be arrived, resistance is as much too 
soon under one of them as under the other. 

26. Let us avow then, in short, steadily but calmly, what The supreme 
our Author hazards with a1n;:iety and agitation, that theP1.''11'.,c'a'!"'.1 lJ 

L 11111 c 111 1 se . 
authority of the supreme body cannot, 1111/css where li111ited by 
express co11ve11tio11, be said to have any assignable, any certain 
bow1ds.-That to say there is any act they cannot do,-to 
speak of any thing of their's as being illegal,-as being void;­
to speak of their exceeding their ,wthority (whatever be the 
phrase)-their power, their right, -is, however common, an 
abuse oflanguage. 

27. The legislature ca11not do it? The legislature cannot Argumen_ts t/Jat 
make a law to this effect? Why cannot? What is there that suppose -~~to be 

uld 1 . so 1111sat1~ac-
sho under them? Why not this, as well as so many other tory-
laws murmured at, perhaps, as inexpedient, yet submitted to 
without ~ny question of the right? With 1rten of the same 
party, with men whose affections are already lifted against 
the law in question, any thing will go down: any rubbish 
is good that will add fuel to the flame. But with regard to 
an impartial bystander, it is plain that it is not denying the 
right of the legislature, their a11thority, their power, or whatever 
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be the \Vord-it is not denying that they ca11 do what is in 
question-it is not that, I say, or any discourse verging that 
\Va\" that cm tend to aive lzi111 the smallest satisfaction. 

-,111d i11,,pplic- 28. Crant c\·t·n the ~r<)position in general :-What arc we 
tic 10 partiw- the nearer? Grant that there arc certai1; bounds to the a11thority 
a,s. of the legislature :-Of whJ.t use is it to say so, when these 

bounds arc what no body has ever attempted to mark out to 
any useful purpose; that is, in any such maimer whereby 
it migh~ be known beforehand what description a law must 
be of to fall ,,,itlzi11, and what to fall beyond them? Grant that 
there arc things which the legislature cannot do ;-grant that 
there arc laws which exceed the po1tJcr of the legislature to 
establish. What rule docs this sort of discourse furnish us for 
determining whether any one that is in question is, or is not 
of the number? As far as I can discover, none. Either the 
discourse goes on in the confusion it began; either all rests in 
vague assertions, and no intelligible argument at all is offered~ 
or if any, such arguments as arc drawn from the principle of 
utility: arguments \Vhich, in whatever variety of words 
expressed, come at last to neither more nor less than this: that 
the tendency of the law is, to a greater or a less degree, perni­
cious. If this then be the result of the argument, why not 
come home to it at once? Why turn aside into a wilderness of 
sophistry, when the path of plain reason is straight before 
us? 

What tl,ey lead 29. What practical inferences those who maintain this 
to is 1eithe,, an language mean should be deduced from it, is not altogether 
appea to t 1e l h 
body of the c ear; nor, per aps, docs every one mean the same. Some 
people- who speak of a law as being void (for to this expression, not 

to travel through the whole list, I shall confine myself) 
would persuade us to look upon the authors of it as having 
thereby forfeited, as the phrase is, their whole power: as well 
that of giving force to the particular law in question, as to 
any ~ther. These are they who, had they arrived at the same 
practical conclusion through the principle of utility, would 
have spoken of the law as being to such a degree pernicious, 
as that, were the bulk of the community to sec it in its true 
light, the probable mischief of resisting it would be less tha11 the 
_probable mischief of s11blllitti11g to it. These point, in the first 
mstancc, at hostile opposition. 
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30. Those who say nothing about forfeiture are commonly~, to thej11di­
less violent in their views. These are they who, were they to aal power. 
ground themselves on the principle of utility, and, to use our 
language, would have spoken of the law as being mischievous 
indeed, but without speaking of it as being mischievous 
to the degree that has been just mentioned. The mode of 
opposition which they point to is one which passes wider the 
appellation of a lcgnl one. 

31. Admit then the law to be void in their sense, and mark Whicl1 ter,ds to 
1 Tl "d d th • h 'd • give it a cot1trol t 1e consequences. 1e 1 ea annexe to e ep1t et vo, 1s over tl,e legisla-

obtained from those instances in which we see it applied tive. 
to a private instrument. The consequence of a private 
instrument's being void is, that all persons concerned are to 
act as if no such instrument had existed. The consequence, 
accordingly, of a law's being void must be, that people shall 
act as if there were no such law about the matter: and there-
fore that if any person in virtue of the mandate of the law 
should do anything in coercion of another person, which 
without such law he would be pnnishable for doing, he would 
still be punishable; to wit, by appointment of the judicial 
power. Let the la.w for instance, be a law imposing a tax: 
a man who should go about to levy the tax by force would be 
punishable as a trespasser: should he chance to be killed in the 
attempt, the person killing him. would not be punishable as 
for murder: should he kill, he himself would, perhaps, be 
punishable as for murder. To whose office does it appertain 
to do those acts in virtue of which such punishments would be 
inflicted? To that of the Judges. Applied to practice then, the 
effect of this language is, by an appeal made to the Judges, 
to confer on those magistrates a controlling power over the 
acts of the legislature. 

32. By this management a particular purpose might perhaps, Remedy u:orse 
by chance be answered: and let this be supposed a good one. tl,a11 tlie dueaSe. 
Still what benefit would, from the general tendency of such a 
doctrine, and such a practice in conformity to it, accrue to 
the body of the people is more than I can conceive. A Parlia-
ment, let it be supposed, is too much under the influence of 
the Crown: pays too little regard to the sentiments and the 
interests of the people. Be it so. The people at any rate, if 
not so great a share as they might and ought to have, have 

G 
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had, at lcast, 5,1111,· sharL in choosing it. Give to the Judges 
a p,l\\Tr of annulling its :icts; :ind you transfer a portion of the 
suprLmc power from ::m assembly which the people have had 
50111c sh:irc, at lc:ist, in choosing, to a set of men in the choice 
of wlwm they han: not the lc;st im:iginablc share: to a set of 
men app,linted ~ukly by the Crown: appointed solely, and 
avuwnlly and c,J/15t,111tly, by tluc very magistrate whose partial 
anJ occ1~ional inH ucncc is the very grievance you seek to 
re111c<lv. 

~;'1 /,7,1c 5 ·:11 ,~i;,~ _ ~-3. in the_ hc:it of debate, son:e, perhaps, w?uld be for 
rcpr.-5,-111 ,1_ •• ~-1: mg of this management that 1t was transfcrrmg at once 

~he_ s_upreme authority from the legislative power to the 
Jt1<l1c1al. But this \Vnuld be going too far on the other side. 
There is a wide Jitference between a positil'c and a 11cgative 
part 111 kgi~btion. There is a wide difference again between 
~- negative upon rt·,1s,111s given, and a negative without any. 
I he p()wcr of rcpc.di11.\? a law even for reasons given is a great 
pown: too grc:H indeed for Judges: but still very distinguish-
able fr()m, and much inferior to that of m,1king one.1 

Flit' j//Jlfl/1/t' 

/'••ll'f I /11111/,i/,/,­
/,y (0111'1·11/1,,11. 

JL LL·t u, 110\\· e;o back a little. In denying the existence of 
.111y as\l)',11.lb\c bm;1H_ls tn the supren~c P?wer, I ~dded,2 '~ess 

I I. · t J l)\' express convention: for tlus exception I 
\\' ll'I'\.: 11111 l' , • . d . t1 
could not but subjoin. Our Author mdli~e. ' t lat passage 
in which slwrt as .it is, he is the most exp c1t,b eaves: we mi1 
, lhsnn· ' 110 rL)Ol11 for it. 'However they ega)n,,hsays ie 

- ' · 1 c f government owever 
(-,pc1k111g ot the scvcra rorms o . . 
1 lie y hq~.111, and by what right socve~ they s~bs1st, ther~ lS 
,111t! 111ust be i 11 ,\I 1. of them an authonty that 1s absolute.­
To say this, however, of all governments without exception; 
-to say that 110 assemblage of men can subsist in a state of 
government, without being subject to some 011c body whose 

1 Nntwithstanding what has been said, it would be in vain to dissemble, 
b11t that, upnn occasion, an appeal of this sort may very well answer, and has, 
· I l · •r•l , t•·11dcncy to answer in some sort, the purposes of those 
llll l'l'I Ill \'('()( .. ' .. ~ ' I A bli d 

' •• fi·ss to espouse the interests of the peop e. pu can 
w lw n. pllll\l', ur prll c • • . • ' f ti l•,v is by this means brought on. 

I I I . 1 the 1iro1mcty o 1c ., 
authlHl~c, 1 r l.1tc 01 . 1 If • t the law under cover of the law 
, . 1- I t ,uc 1s pla vet o agams • e I • 
fhc arullery o t 1c 0111; ·d, f. . "senu·ments umavourab e to it. - • • • • o 1mprcssm., Itself. An npportu111ty IS game . other effects from such an 
upon a numerous ,rnd attc~1t1ve a~d1cnce. _As to _a~y we have seen it made, it is 
appeal, let us bdie~c that m the mstanccs m wluc a ement to the attempt. 
the cen.iintv of 1111scarr1:ige chat has been the encour g 

' V. ~upr:1, p.1r. 26. 
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authority stands unlimited so much as by convention; to 
say, in short, that not even by convention can any limitation 
be made to the power of that body in a state which in other 
respects is supreme, \vould be saying, I take it, rather too 
much: it would be saying that there is no such thing as 
government in the German Empire; nor in the Dutch 
Provinces; nor in the Swiss Cantons; nor was of old in the 
Achaean league. 

35. In this mode of limitation I sec not what there is that-So as tl1e 

need surprise us. By what is it that any degree of power ~eri~.0f' be 
(meaning political poll'er) is established? It is neither more nor txp w • 

less, as we have already had occasion to observe,1 than a habit 
of, and disposition to obedience: habit, speaking with respect 
to past acts; dispositfo11, with respect to f11t11re. This disposition 
it is as easy, or I am much mistaken, to conceive as being 
absent with regard to one sort of acts; as present with regard 
to other. For a body then, which is in other respects supreme, 
to be conceived as being with respect to a certain sort of acts, 
limited, all that is necessary is, that this sort of acts be in its 
description distinguishable from every other. 

36. By means of a convention then we are furnished with Wl1icl1fim1isl1es 

that common signal which, in other cases, we despaired of,11'1k'0'fi"'0Y, be 
11 •en ,,, a 0111-

frnding. 2 A certain act is in the instrument of convention 1110n sig1111l of 
specified, with respect to which the government is therein resista •• ce. 

precluded from issuing a law to a certain effect: whether to 
the effect of commanding the act, of permitting it, or of 
forbidding it. A law is issued to that effect notwithstanding. 
The issuing then of such a law (the sense of it, and likewise 
the sense of that part of the convention which provides against 
it being supposed clear) is a fact notorious and visible to all: 
in the issuing then of such a law we have a fact which is 
capable of being taken for that common signal we have been 
speaking of. These bounds the supreme body in question 
has marked out to its authority: of such a demarcation then 
what is the effect? either none at all, or this: that the disposi-
tion to obedience con.fines itself within these bounds. Beyond 
them the disposition is stopped from extending: beyond them 
the subject is no more prepared to obey the governing body 
of his own state, than that of any other. What difficulty, I 

1 V. supra, ch. I. par. 13, note. 2 V. supra, par. 22. 
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~.1y, there shc)ti!cl be in c()11cci\·ing a state of things to subsist 
in v,·hich the ~uprcmc :i.uth()rity 1s thus limited,-what greater 
ditticult\· in c,)11cci\'in11 it with this limitation, than without 
a11v, I c~nnot sec. Th~ two st:nes arc, I must confess, to me 
alike ccmcci\·:ibk: whether ;ilikt: cxpcdicnt,-alike conducive 
tu th<: h:ippiness of the people, is :inother question. 

37. ( ;od forbid th:it from :i.nv thing here said it should be 
concluded th:it i1; :inv socict\· :rnv CL;nvcntion is or can be 
m:idc, which sh:ill h:n,:t: the cfl~·rt ~f setting up an insuperable 
bar to th:it which the parties affected shall deem a reforma­
tion :-God forbid th:it :iny dise:ise in the constitution of a 
st:1te should be without its remedy. Such might by some be 
thought to be the c1sc, whcrt: that supreme body which in 
such a convention, w:is one of the contracting parties, having 
incorpor:itt:d itself with th:it which was the other, no longer 
subsists to give any new modification to the engagement. 
Many ways might however be found to make the requisite 
alteration, without any departure from the spirit of the 
engagemrnt. Although that body itself which contracted 
the engagt:ment be no more, a larger body, from whence the 
first is understood to have derived its title, may still subsist. 
Lt:t this larger body be consulted. Various arc the ways tl~at 
might be conceived of doing this, and that without any dis­
paragt:ment to the dignity of the subsisting legislature: of 
doing it, I mean to such effect, as that, should the sense of 
such larger hody be favourable to the alteration, it may be made 
by a law, which, in this case, neither ought to be, nor probably 
would be, regarded by the body of the people as a breach of 
the convention.1 

1 In Great Britain, for instance, suppose it were deemed necessary to make 
an alteration in the Act of Union. If in an article stipulated in favour of 
England, there need be no difficulty; so that there were a majority for the 
alteration among the English members, without reckoning the Scotch. The 
only difficulty would be with respect to an article stipulated in favour of 
Scotland; on account, to wit, of the small number of the Scotch memben, 
in comparison with the English. In such a case, it would be·highly expedient, 
to say no more, for the sake of preserving the public faith, and to avoid irritat• 
ing the body of the nation, to take some method for making the establishment 
of the new law, depend upon their sentiments. One such method might be 
as follows. Let the new law in question be enacted in the common form. 
But let its commencement be deferred to a distant period, suppose a year or 
two: let it then, at the end of that period, be in force, unless petitioned against, 
by persons of such a description, and in such a nwnber as might be supposed 
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38. To return for a moment to the language used by those NMio11 of_ a_ 

who speak of the supreme power as being limited in its own ,,,,wral lllnrt t,, 
. . ~ tire supreme 

~1aturc. One tlung I would wish to have remembered. What po111a, difficult 
1s here said of the impropriety, and evil infl ucncc of that kind to erirdiratc. 

of discourse, is not intended to convey the smallest censure 
on_ those who use it, as if intentionally accessory to the ill 
effects it has a tendency to produce. It is rather a misfortune 
in the language, than a fault of any person in particular. The 
original of it is lost in the darkness of antiquity. We inherited 
it from our fathers, and, maup;rc all its inconvenicncics, arc 
likely, I doubt, to transmit it t'a our children. 

39. I cannot look upon this as a mere dispute of words. Tl!i~ '"'~ a mere 
I cannot hdp persuading myself, that the disputes between a_flarr •'./ "'0rds. 
contending parties-between the defenders of a la,v and the 
opposcrs of it, would stand a much better chance of being 
adjusted than at present, were they but explicitly and con-
stantly referred at once to the principle of UTILITY. The foot-
ing on which this principle rests every dispute is that of matter 
of fact; that is, future fact-the probability of certain future 
contingencies. Were the debate then conducted under the 
auspices of this principle, one of two things would happen: 
either men would come to an agreement concerning that 
probability, or they would sec at length, after due discussion 
of the real grounds of the dispute, that no agreement was to 
be hoped for. They would at any rate sec dearly and explicitly, 
the point on which the disagreement turned. The discon-
tented party would then take their resolution to resist or to 
submit, upon just grounds, according as it should appear to 
them worth their while-according to what should appear 
to them, the importance of the matter in dispute-according 
to what should appear to them the probability or improb-
ability of success-accordi11g, in short, as tlzc miscl1iefs of sub-

fairly to represent the sentiments of the people in general: persons, for instance, 
of the description of those who at the time of the Union, constituted the body 
of electors. To put the validity of the law out of dispute, it would be necess-
ary the fact upon which it was made ultimately to depend, should be in its 
nature too notorious to be controverted. To detl·nuine therefore, whether 
the conditions upon which the invalidation of it was made to depend, had been 
complied with, is what must be left to the simple declaration of some person 
or persons; for instance the King. I offer this only as a general idea: and as one 
amongst many that perhap~ might be offered in the same view. It will not be 
expected that I should here answer objections, or enter into details. 
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mission should appear to bear a less, or a greater r,1tio to tlze mischiefs 
of resistance. But the door to reconcikment \Vould be much 
more open, when they saw that it might be not a mere affair 
of passion, but a difference of judgment, and that, for any 
thing they could know to the contrary, a sincere one, that 
was the ground of quarrel. 

Tii: above 40. All else is but womanish scolding and childish altcrca-
11011011 perpetu- • I • J • • • d J • J d ates ,,,,angliug. t1on, w uc 11s sure to 1rntatc, an w 11c 1 never can pcrsua c.-

' J say, the legislature can11oc do this-I say, that it can. I say, 
that to do this, exceeds the bounds of its aralzority-I say, it 
docs 11ot.'-It is evident, that a pair of disputants setting out 
in this maimer, may go on irritating and perplexing one 
another for everlasting, without the smallest chance of ever 
coming to an agreement. It is no more than announcing, 
and that _in an obscure and at the same time, a peremptory 
and ~apuous manner, their opposite persuasions, or rather 
affcct10ns, on a question of which neither of them sets himself 
to discuss the grounds. The question of utility, all this while, 
most pr_o~ably, is never so much as at all brought upon the 
carpet: 1f It be, the language in which it is discussed is sure to 
be warped and clouded to make it match with the obscure 
and entangled pattern we have seen. 

Tlte pri11oj1/e ,f 41. On the other hand, had the dcba~~ been origi1_1ally _and 
lITILITY puts a11 avowedly instituted on the footing of utility, the parties might 
eud t(I it. at length have come to an agreement;_ or _at least to a visible 

and explicit issue.-'! say, that the m1scluefs of the measure 
in t1ucstion arc to s11cli an amount.-! say, 110! so, but to a less.­
I say, the bcncfits of it arc only to s11cli an amount.-/ say, 110( 

so, but to a grcatcr.'-This, we sec, is a ground of controversy 
very_ different from the former. The question is now 
marufcstly a question of conjecture concerning so many 
future contingent matters of fact: to solve it, both parties then 
arc naturally directed to support their respective persuasions 
by the only evidence the nature of the case admits of;-the 
evidence of such past matters of fact as appear to be analogous 
to those contingent f11t11re ones. Now these past facts_ arc 
almost always numerous: so numerous, that till brought mto 
view for the purpose of the debate, a great proportion of 
them arc what may very fairly have escaped the observation 
of one of the parties: and it is owing, perhaps, to this and 



RIGHT OF SUPREME POWER TO MAKE LAWS 103 

nothing else, that that party is of the persuasion which sets 
it at variance with the other. Herc then, we have a plain and 
open road, perhaps, to present rcconcilement: at the worst 
to an intelligible and explicit issue,-that is, to such a ground 
of difference as may, when thoroughly trodden and explored, 
be found to lead on to rcconcilcmcnt at the last. Men, let 
them but once clearly understand one another, will not be 
long ere they agree. It is the perplexity of ambiguous and 
sophistical discourse that, while it distracts arid eludes the 
apprehension, stimulates :md inflames the passions. 

But it is now high time we should return to our Author, 
from whose text we have been insensibly led astray, by the 
n~ccty and intricacy of the llucstion it seemed to offer to our 
VlCW. 



S11bjat of tlze 
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CHAPTER V 

DUTY OF THE SUPREME POWER TO MAKE LAWS 

1. WE now come to the last topic touched upon in this 
digression: a certain 'duty,' which, according to our Author's 
account, the supreme power lies under :-the duty of 111aki11g 
la111s. 

2. 'Thus far,' says he, 'as to the r~~lzt of the supreme power 
to make laws; but farther, it is its duty likewise. For since the 
respective members arc bound to conform themselves to the 
will of the state, it is expedient that they rccci11c directions from 
the state declaratory of that its will. B11t si11cc it is impossible, 
in so great a multitude, to give injunctions to every particular 
man, relative to each particular action, therefore the state 
establishes general rules for the perpetual information and 
direction of all persons, in all points, whether of positive or 
negative duty. And this, in order that every man may know 
what to look upon as his own, what as another's; what 
absolute and what relative duties arc required at his hands; 
what is to be esteemed honest, dishonest, or indifferent; what 
degree every man retains of his natural liberty; what he has 
given up as the price of the benefits of society; and after what 
manner each person is to moderate the use and exercise of 
those rights which the state assigns him, in order to promote 
and secure the public tranquillity.' 

The.first se,_1- 3. Still as obscure, still as ambiguous as ever. The 'supreme 
';/1:e :z:::'~'/:.d. po111er' ;1c may_ remember, according to the definition s? 
vious seme of it lately given of 1t by our Author, and so often spoken of, 1s 
n11gatory. neither more nor less than the po111er to make laws. Of this 

power we arc now told that it is its 'd11ty' to make laws. 
Hence we lcam-what?-that it is its 'duty' to do what it 
does; to be, in short, what it is. This then is what the para­
graph now before us, with its apparatus of 'fors,' and 'b11ts,' 
and 'sinccs,' is designed to prove to us. Of this stamp is that 
meaning, at least, of the initial sentence, which is apparent 
upon the face of it. 

104 
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4. Complete the sense of the phrase, 'to make laws;' add to The_ next most 
• • I . 1 I . . d b d obv1011S ex-
1 t, m t us p a.cc, w 1a.t 1t wants m or er to e an a equate travagat1t. 
expression of the import which the preceding paragraph 
seemed to annex to it; you have now, for what is mentioned 
as the object of the 'drity,' another sense indeed, but a sense 
still more untenable than the foregoing. 'Thus far,' says our 
Author (recapitulating what he had been saying before) 'as 
to the right' of the supreme power to make !aws.'-By this 
'right' we saw, in the preceding chapter, was meant, a right 
to ma.kc laws i11 all cases wlzatsoefJcr. 'But further,' he now 
adds, 'it is its d11ty likewise.' Its d11ty then to do-what? to 
do the same thing that it was before asserted to be its riglzt 
to do-to ma.kc laws in all cases whatsoever: or (to use 
another word, and that our Author's own, and that applied 
to the same purpose) that it is its duty to be 'absolute.' 1 A sort 
of duty this which will probably be thought rather a singular 
one. 

5. Meantime the observation which, if I c01tjecture right, A third sense 
he really had in view to make, is one which seems very justproposcd. 
indeed, and of no mean importance, but which is very 
obscurely expressed, and not very obviously connected with 
the purport of what goes before. The duty he here means 
is a duty, which respects, I ta.kc it, not so much the actual 
maki11g of laws, as the taking of proper measures to spread 
abroad the knowledge of whatever laws happen to lza11e bern 
made: a duty which (to adopt some of our Author's own 
words) is conversant, not so much about iss11i11g 'direct-
ions' as about providing that such as are issued shall be 
'recci 11ed.' 

6. Meantime to speak of the duties of a supreme power;- Objection to the 
f I . I . 1 . 1 f ruse of tire word o a eg1s ahtre, meanmg a s11pre111c eg1s aturc;-o a set o 'duty' 011 this 

men acknowledged to be absolute ;-is what, I must own, I occasio11. 
am not very fond 0£ Not that I would wish the subordinate 
part of the community to be a whit less watchful over their 
governors, or more disposed to unlimited submission in 
point of co11d11ct, than if I were to talk with ever so much 
peremptoriness of the 'duties' of these latter, and of the rights 

1 1 Comm., p. 49. 
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which the former have against them :1 what I am afraid of is, 
running into solecism and confusion in disco11rsc. 

1 With this note let no man trouble himself who is not used, or docs not 
intend to use himself, to what arc called 111cltlp/1ysic,1/ speculations: in whose 
estimation the benefit of understanding ckarl y what he is speaking of, is not 
worth the labour. 

1. That may be said to be my d11ty to do (understand political duty) which 
you (or some other person or persons) have a rig/it to have me nude to do. 
I then have a DUTY tcJwards you: you have a RIGHT as agai11st me. 

2. What you have a right to have me made to do (understand a political 
right) is that which I am liable, according to law, upon a requisition made on 
your behalf, to be p1111islied for not doing. 

3. I say p1mislicd: for without the notion of punishment (that is of pa(n 
annexed to an act, and accruing on a certain acco1111t, and from a ccrtam 
source) no notion can we have of either rig/it or d111y. 

4. Now the idea belonging to the word pai11 is a simple one. To defi11e or 
rather (to speak more generally) to cxpo1md a word, is to resolve, or to make a 
progress towards resolving, the idea belonging lo it into simple ones. 

5. For expounding the words d11ty, rig/it, poll'er, title, and those other 
terms of the same stamp that abound so much in ethics and jurisprudence, 
either I am much deceived, or the only method by which any instruction can 
be conveyed, is that which is here cxempliticd. An exposition framed after 
this method I would term parap/irasis. 

6. A wo~d may be said to be expounded by paraplirasis, when not_ th~t 
word alone 1s translated into other 1vords, but some whole se11tc11cc of which It 
forms a part is translated into another sc11tc11ce; the words of which latter are 
expressive of such ideas as arc simple, or arc more immediately resolvable 
into simple ones than those of the former. Such are those expressive of sub­
sta11ces and simpie modes, in respect of such abstract terms as are expressive of 
what LocKE has called mixed modes. This, in short, is the only method in which 
any abstract terms can, at the long run, be expounded to any instructive pur­
pose: that is in terms calculated to raise images either of s11bsta11ces perceived, or 
of emotio11s;-sources, one or other of which every idea must be drawn from, 
to be a clear one. 

7. De.finitio11 7. The common method of defining-the method per gc1111s ct di.fferc11tiam, 
per genus ct as logicians call it, will, in many cases, not at all answer the purpose. Among 
differentiam, abstract terms we soon come to such as have no superior gc1111s. A definition, 
not universally per ge1111s et di.fferentiam, when applied to these, it is manifest, can make no 
applicable. advance: it must either stop short, or tum back, as it were, upon itself, in a 

8. Further 
examples;­
disposition, 
-estate,-
interest, -
power. 

cire11late or a repented. 
8. 'Fortitude is a virtue:' -V cry well :-but what is a virtue? 'A virtue 

is a disposition:'-Good again:-but what is a dispositio11? 'A disposition is 
a ... ;' and there we stop. The fact is, a dispositio11 has no s11pcrior gen11s: a 
dispositio11 is not a ... , any thing:-this is not the way to give us any notion 
of what is meant by it. 'A power,' again 'is a rig/it:' and what is a rig/it? It is 
power.-An estate is an interest, says our Author somewhere; where he begins 
defining an estate:-as well might he have said an i11terest was an estate. As 
well, in short, were it to define in this manner, a conjunction or a preposition. 
As well were it to say of the preposition tliro11g/J, or the conjunction beca11se; 
a tliro11gli is a ... , or a because is a ... , and so go on defining them. 
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7. I understand, I think, pretty well, what is meant by the 
word d11ty (political duty) when applied to myself; and I 
could not persuade myself, I think, to apply it in the same 
sense in a reguhr didactic discourse to those whom I am 
speaking of as my supreme governors. That is my d11ty 

to do, which I am liable to be p1111islzcd, according to law, if I 
do not do: this is the original, ordinary, and proper sense of 
the word duty. 1 Have these supreme governors any such 

T/Je proper 
se11se cf it. 

9. Of this stamp, by the bye, arc some of his most fundamental definitions: 9 An impcrftc­
of_ consequence they must lca\"e the reader where they found hi_m. But of 1;~11 frequent ill 
this, perhaps, more fully and methodically on some future occasion. In the orir Aut/ror's 
mc~ntime I ha\"e thrown out these loose hints for the consideration of the met/rod. 
curious. 

1 1. One may conceive three sorts of duties: p,,litical, IIIClm/, and religious; 1 Duties tlirce 
correspo!1dent to the three sorts of sa11ctit111s by which they arc enforced: or the s~rts. ' 
same pomt of conduct may be a man's duty on these three several accounts. 
After speaking of the one of these to put the change upon the reader, and with-
out warning begin speaking of another, or not to let it be seen from the first 
which of them one is spe;king of, cannot but be productive of confusion. 

2. Political duty is created by punishment: or at least by the will of persons 2_ Political 
who have punishment in their hands; persons stated and ccrt,1i11,-political 
superiors. duty. 

3. Religious duty is also created by pimishment: by punishment expected R li . 
at the hands of a person cat,1i11,-thc Supreme Being. ~- c gious 

4. Moral duty i< created by a kind of motive, which from the uncertainty uty. 
of the perso11s to apply it, and of the species and degree in which it will be applied, 4. Moral duty 
has hardly yet got the name of punishment: by various mortifications resulting -the pr?pcr 
from the ill-will of persons uncertain and variablc,-the community in general: sense cf rt. 
that is, such individuals of that community as he, whose duty is in question, 
shall happen to be connected with. 

5. When in any of these three senses a man asserts a point of conduct to be 
a duty, what he asserts is the existence, actual or probable, of an e . ...:tcmal 5. Dif[crc11ce 
event: viz. of a punishment issuing from one or other of these sources in betwee11 tlrese 
consequence of a contravention of the duty: an event extri11sic to, and distinct smses and a 
from, as well the conduct of the party spoken of, as the sentiment of him who fourt/1 w/1ic/1 is 
speaks. Ifhe persists in asserting it to be a duty, but without meaning it should .fiJ!urati11c and 
be understood that it is on any one of these three accounts that he looics improper. 
upon it as such; all he then asserts is his own internal srnti111c11t: all he means 
then is, that he feels himself pleased or displeased at the thoughts of the point of 
conduct in question, but without being able to tell why. In this case he should 
e'en say so: and not seek to give an undue influence to his own single suffrage, 
by delivering it in terms that purport to declare the voice either of God, or of 
the law, or of the people. 

6. Now which of all these senses of the word our Author had in mind; 
in which of them all he meant to assert that it was the duty of supreme 
governors to make laws, I know not. Political duty is what they cannot be 
subject to": and to say that a duty even of the moral or religious kind to this 
effect is incumbent on them, seems rather a precipitate assertion. 

In truth what he meant was neither more nor less, I suppose, than that he 

" Sec the note following. 

6. Duty not 
applicable /Jere 
i11 any proper 
sense. 
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duty? No: for if they an: at all liable to punishment according 
to law, whether it be for not doing any thing, or for doi11g, 
then arc they not, what they arc supposed to be, supreme 
governors: 1 chose arc the supreme governors, by whose 
appointment the former arc liabk to be punished. 

y-11~1 i11 1v/1icl1 8. The word duty, then, if applied to persons spoken of as 
tiit is lr~·re used supreme governors, is evidentlv applied tn them in a sense 
1gurat1vc. I . ) . fi• d • I c I w 11c 1 1s 1gurative an improper: nor t wrnore arc t 1c same 

conclusions to be drawn from any propositions in which it is 
used in this sense, as might be drawn from them if it were 
used in the other sense, which is its prnpcr one. 

TT11: propositi~11 9. This explanation, then, being prcmised;-tmdcrstanding 
nc~edcd to 111 myself to be using the word d11ty in its improper sense, the 
t/11s Inst sc11sc. • • ) • • I d f ) I · ) d propos1t10n t 1at 1t ts t 1c uty o t 1c cgts aturc to sprea 

Govemors in 

abroad, as much as possible, the knowledge of their will 

should be glad to sec them do what he is speaking of; to wit, 'make laws:' 
that is, as he explains himself, sprl"ad abroad the knowledge of them. Would 
he so? So indeed should I; and if asked why, what answer our Author would 
give I know not; but I, for my part, have no difficulty. I answer,-bccau_sc 
I am persuaded that it is for the bmdit of the community that they {Its 
governors) should do so. This would be enough to warrant me in my own 
opinion for saying that they 011glrt to do it. For :ill this, 1 should not at any rate 
say that it was their duty in a p,1/iticnl sense. No more should I venture to say 
it was in a mMal or rcl~i:io11s sense, till I were satisfied whether they thcmsch-es 
t/ro11glrt the measures useful and feasible, and whether they wen: generally 
supposed to think so. 

Were I satisfied that they tlm11sclvcs thought so, God then, I might say, 
knows they do. God, we arc to suppose, will punish them if they neglect 
pursuing it. It is then their religious duty. Were I satisfied that the pc,>plc 
supposed they thought so: the people, I might say, in case of such neglect,­
thc people, by various manifestations of its ill-will, will also punish them. 
It is then their 1110ml duty. 

In any of these senses it must be observed, there can be no more propriety in 
averring it to be the duty of the supreme power to pursue the measure in 
question, than in averring it to be their duty to pursue any other supposeablc 
measure equally beneficial to the community. To usher in the proposal of a 
measure in this peremptory and assuming guise, may be pardonable in a loose 
rhetorical harangue, but can never be justifiable in an exact didactic composi­
tion. Modes of private morn/ conduct there arc indeed many, the tendency 
whereof is so well known and so generally acknowledged, that the observance 
of them may well be styled a duty. But to apply the same term to the particu­
lar details of lcgislntive conduct, especially newly proposed ones, is going, I 
think, too far, and tends only to confusion. 

111/rat ivny sub- 1 I mean for what they do, or omit to do, when ncti11g in n body: in that 
ject to political body in which, when acting, they arc supreme. llccausc for any thing any 
duties notivitli- of them do separately, or acting in bodies that arc subordinate, they may any 
slandi11g tlieir of them be punished without any disparagement to their supremacy. Not 
being supreme. only any may be, but many arc: it is what we sec examples of every day. 
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among the people, is a proposition I am disposed most w1-

rcscrvcdly to accede to. If chis be our Author's meaning, I 
join myself to him heart and voice. 

10. What particular institutions our Author wished to see Obsmred again 

established in this view-what partiwlar duties he would have by ilie nexttli 
. . sentence- e 

found for the legislature under this general head of duty, IS Censor's part 
not very apparent: though it is what should have appeared co_nfoundcd 

• 1 I • d I • • Id b with that of more precise y t 1an it oes, ere us mean.mg cou e appre- the Historian. 
hcndcd to any purpose. What increases still the difficulty of 
apprehending it, is a practice which we have already had more 
than once occasion to detect him in,1-a kind of versatility, 
than which nothing can be more vexatious to a reader who 
makes a point of entering into the sentiments of his Author. 
He sets out with the word duty in his mouth; and, in the 
character of a Censor, with all due gravity begins talking to us 
of what ought to be. 'Tis in the midst of this lecture that our 
Proteus slips aside; puts on the historian; gives an insensible 
tum to the discourse; and, without any warning of the change, 
finishes with telling us what is. Between these two points, 
indeed, the is, and the ought to be, so opposite as they frequently 
are in the eyes of other men, that spirit of obsequious q11ietis111 
that seems constitutional in our Author, will scarce ever let 
him recognize a difference. 'Tis in the second sentence of 
the paragraph that he observes that 'it is expediet1t that they' 
(the people) 'receive directions from the state' (meaning the 
governing body) 'declaratory of that its will.' 'Tis in the very 
next sentence that we learn from him, that what it is thus 
'expedient' that the state slzo11ld do, it does do. 'But since it is 
impossible in so great a multitude, to give particular injunc-
tions to every particular man relative to each particular action, 
therefore,' says he 'the state establishes' (does act11ally establish) 
'general rules' (the state generally, any state, that is to say, 
that one can mention, all states, in short, whatever do establish) 
'general rules for the perpetual information and direction of 
all persons in all points, whether of positive or of negative 
duty.' Thus far our Author; so that, for aught appears, 
whatever he could wish to see done in this view is done. 
Neither this state of our own, nor any other, does he wish to 

1 V. supra, ch. II. par. 11, ch. III. par. 7, ch. IV. par 10. 
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sec do any thing more in the matter than he secs done already; 
nay, nor than what is sun.: to be Jone at all e\·ents: so that 
happily the duty he is here so forward co lay on his superiors 
will not sit on them very heavy. Thus far is he from having 
any determinate instructive meaning in that part of the 
paragraph in which, to appearance, and by accident, he comes 
nearest to it. 

Fixed and par- 11. Not that the passage however is absolutely so remote 
tiwlnrised• from meaning, but that the inventive complaisance of a 
Promulgation 
reco111me11ded. commentator of the admiring breed might find it pregnant 

with a good deal of useful matter. The design of disseminat­
ing the knowledge of the laws is glanced at by it at least, 
with a show of approbation. Were our Author's writings 
then as sacred as they arc mysterious; and were they in the 
number of those which stamp the seal of authority on what­
ever doctrines can be fastened on them; what we have read 
might serve as a text, from which the obligation of adopting 
as many measures as a man should deem subservient to that 
design, might, without any unexampled violence, be deduced. 
In this oracular passage I might find inculcated, if not totidcm 
syllabis, at least totidem litcris, as many points of legislative 
duty as should seem subservient to the purposes of digestion 
and pro11111/gation. Thus fortified, I might press upon the 
legislature, and that on the score of 'd11ty,' to carry into execu­
tion, and that without delay, many a busy project as yet 
either unthought of or unheeded. I might call them with a 
tone of authority to their work: I might bid them go make 
provision forthwith for the bringing to light such scattered 
materials as can be found of the judicial decisions of time 
past,-sole and neglected materials of common law;-for 
the registering and publishing of all future ones as they arise;­
for transforming, by a digest, the body of the common law 
thus completed, into statute-law ;-for breaking down the 
whole together into codes or parcels, as many as there are 
classes of persons distinguishably concerned in it;-for 
introducing to the notice and possession of every person his 
respective code :-works which public necessity cries aloud 
for, at which professional interest shudders, and at which 
legislative indolence stands aghast. 
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12. All these leading point~, I say, of legislative economy, Tl,: reco111111e11-
with as many points of detail subservient to each as a medita- elation c,iforced, . . . . by our Author s 
t10n not unass1duous has suggested, I n11ght enforce, were It nmc/11cli11g seu-
necessary, by our Author's oracular authority. For nothing teuce. 
less than what has been mentioned, I trust, is necessary, in 
order that every man may be made to know, in the degree in 
which he miglzt and 011glit to be made to know, what (in our 
Author's words) 'to look upon as his own, what as another's; 
what absolute and what relative duties are required at his 
hands; what is to be esteemed honest, dishonest, or indifferent; 
what degree every man retains of his natural liberty; what he 
has given up as the price of the benefits of society; and after 
what manner each person is to moderate the use and exercise 
of those rights which the state assigns him, in order to promote 
and secure the public tranquillity.' In taking my leave of our 
Author, I finish gladly with this pleasing peroration: a scru-
tinizing judgment, perhaps, would not be altogether satisfied 
with it; but the car is soothed by it, and the heart is warmed. 

13. I now put an end to the tedious and intricate war of Necessity and 
words that has subsisted, in a more particular manner during busel ef.11!1~se ver-

a en ICISIIIS. 

the course of these two last chapters: a logomachy, wearisome 
enough, perhaps, and insipid to the reader, but beyond 
description laborious and irksome to the writer. What 
remedy? Had there been sense, I should have attached myself 
to the sense: finding nothing but words; to the words I was 
to attach myself, or to nothing. Had the doctrine been but 
false, the task of exposing it would have been comparatively 
an easy one: but it was what is worse, 1111111ca11ing; and thence 
it came to require all these pains which I have been here 
bestowing on it: to what profit let the reader judge. 

'Well then,'-(cries an objector)-'the task you have set 
yourself is at an end; and the subject of it after all, according 
to your own representation, teaches nothing ;-according 
to your own shewing it is not worth attending to.-Why 
then bestow on it so much attention?' 

In this view-To do something to instruct, but more to 
undeceive, the timid and admiring student:-to excite him 
to place more confidence in his own strength, and less in the 
infallibility of great names: -to help him to emancipate his 
judgment from the shackles of authority;-to let him see 
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tl1.1t the 11nt unJer~t.mding a discourse may as well be the 
, •. rncr·, Lule :i.s thl' rcader's:-to teach him to distinguish 
lwt\•.t·~-11 ~h,)wv bngu:i.gl' and sound sense:-to wam him 
11, ,t t,, f',1y him~clf \\'.ith \vurJs:-to shew him that what may 
tickle thl' c.1r, l)r J:izzle the imagination, will not always 
111t'"rm the jull~mcnc :-to shew him what it is our Author 
c.m dl ), :md h:i\ Jnne: and what it is he has not done, and 
c:innot Jl) :-- to dispose him rather to fast on ignorance than 
frnl hi,mclf with error: tn let him sec that with regard to an 
expmitl)r of the law, nur Author is not he that should come, 
buc clue we may be still fooki11gfi,r mwthcr.-'Who then,' says 
my objector, 'shall be that other? Yourself?'-No verily. 
My mission is at an end, when I have prepared the way before 
him. 
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PREFACE 

1. THE following sheets were, as the title-page expresses,1 
printed so long ago as the year 1780. The design, in 
pursuance of which they were written, was not so extensive 
as that announced by the present title. They had at that 
time no other destination than that of serving as an 
introduction to a plan of a penal code in termitzis, designed to 
follow them, in the same volume. 

2. The body of the work had received its completion 
according to the then present extent of the author's views, 
when, in the investigation of some flaws he had discovered, he 
found himself unexpectedly entangled in an unsuspected 
corner of the metaphysical maze. A suspension, at first not 
apprehended to be more than a temporary one, necessarily 
ensued: suspension brought on coolness, and coolness, aided 
by other concurrent causes, ripened into disgust. 

3. Imperfections pervading the whole mass had already 
been pointed out by the sincerity of severe and discerning 
friends; and conscience had certified the justness of their 
censure. The inordinate length of some of the chapters, the 
apparent inutility of others, and the dry and metaphysical 
turn of the whole, suggested an apprehension, that, if pub­
lished in its present form, the work would contend under 
great disadvantages for any chance, it might on other accom1ts 
possess, of being read, and consequently of being of use. 

4. But, though in this manner the idea of completing the 
present work slid insensibly aside, that was not by any means 
the case with the considerations which had led him to engage 
in it. Every opening, which promised to afford the lights he 
stood in need of, was still pursued: as occasion arose, the several 
departments connected with that in which he had at first 
engaged, were successively explored; insomuch that, in one 
branch or other of the pursuit, his researches have nearly 
embraced the whole field of legislation. 

5. Several causes have conspired at present to bring to light, 
under this new title, a work which under its original one had 
been imperceptibly, but as it had seemed irrevocably, doomed 

1 The title-page of the 1789 edition reads, after the ritle-'printed in the 
year 1 780, and now first published.' W. I-I. 
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to oblivion. In the course of eight years, materials for various 
works, corresponding to the different branches of the subject 
oflegislation, had been produced, and some nearly reduced to 
shape: and, in every one of those works, the principles ex­
hibited in the present publication had been found so necessary, 
that, either to transcribe them piece-meal, or to exhibit them 
somewhere where they could be referred to in the lump, was 
found unavoidable. The former course would have occa­
~ioned repetit~ons too bulky to be ~mploycd without necessity 
m the execution of a plan unavmdably so voluminous: the 
latter was therefore indisputably the preferable one. 

6. To publish the materials in the form in which they were 
already printed, or to work them up into a new one, was 
therefore the only alternative: the latter had all along been his 
wish, and, had time and the requisite degree of alacrity been 
at command, it would as certainly have been realised. Cogent 
considerations, however, concur, with the irksomeness of the 
task, in placing the accomplishment of it at present at an 
unfathomable distance. 

7. Another consideration is, that the suppression of the 
present work, had it been ever so decidedly wished, is no 
longer altogether in his power. In the course of so long an 
interval, various incidents have introduced copies into various 
hands, from some of which they have been transferred, by 
deaths and other accidents, into others that arc unknown to 
him. Detached, but considerable extracts, have even been 
published, without any dishonourable views, (for the name 
of the author was very honestly subjoined to them,) but 
without his privity, and in publications undertaken without 
his knowledge. 

8. It may perhaps be necessary to add, to complete his 
excuse for offering to the public a work pervaded by blemishes, 
which have not escaped even the author's partial eye, that the 
censure, so justly bestowed upon the form, did not extend 
itself to the matter. 

9. In sending it thus abroad into the world with all its im­
perfections upon its head, he thinks it may be of assistance to 
the few readers he can expect, to receive a short intimation of 
the chief particulars, in respect of which it fails of correspond­
ing with his maturer views. It will thence be observed how 
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in some respects it fails of quadrating with the design 
announced by its original title, as in others it docs with that 
a1mounced by the one it bears at present. 

10. An introduction to a work which takes for its subject 
the totality of any science, ought to contain all such matters, 
and such matters only, as belong in common to every partic­
ular branch of that science, or at least to more branches of it 
than one. Compared with its present title, the present work 
fails in both ways of being conformable to that rule. 

11. As an introduction to the principles of morals, in addi­
tion to the analysis it contains of the extensive ideas signified 
by the terms p!t:as11re, pai11, motive, and dispositiou, it ought to 
have given a similar analysis of the not less extensive, though 
much less determinate, ideas annexed to the terms emotion, 
passio11, appetite, virtue, vice, and some others, including the 
names of the particular 11irt11cs and vices. But as the true, and, 
if he conceives right, the only true ground-work for the 
development of the latter set of terms, has been laid by the 
explanation of the former, the completion of such a dictionary, 
so to style it, would, in comparison of the commencement, 
be little more tl1an a mechanical operation. 

12. Again, as an introduction to the principles of legislation 
in ge11eral, it ought rather to have included matters belonging 
exclusively to the civil _branch, than matters more particularly 
applicable to the penal: the latter being but a means of com­
passing the ends proposed by the former. In preference 
therefore, or at least in priority, to the several chapters which 
will be found relative to p11t1ish111ent, it ought to have exhibited 
a set of propositions which have since presented themselves 
to him as affording a standard for the operations performed 
by government, in the creation and distribution of proprietary 
and other civil rights. He means certain axioms of what may 
be termed mental pathology, expressive of the connection 
betwixt the feelings of the parties concerned, and the several 
classes of incidents, which either call for, or arc produced by, 
operations of the nature above mentioned.1 

1 For example.-It is worse to lose t/1a11 simply 11ot to gai11:-A. loss falls the 
ligliter by being divided.-Tlie s11.fferi11g of a perso11 /i11rt ill gratification of enmity, 
is greater t/1an t/1e gratificatio11 produced by 1/ie same cause.-Thcse, and a few 
others which he will have occasion to exhibit at the head of another publica­
tion, have the same claim to the appellation of a.xioms, as those given by 
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:3. The consideration of the Ji vision of offences, and every 
thmg else that belongs to offencc:s, ought, besides, to have 
preceded the consideration of punishment: for the idea of 
p1111islm1e11t p~esu~po~es the idc? of offe11ce: punishment, as 
such, not bemg m.fhcted but u1 consideration of offence. 

14_. Lastly, the analytical discussions relative to the classi­
fication of offences would, according to his present views b 
~rar.is1fc~red. to a _separate treatise, in which the system' of 
egis at1on is considered solely in respect of its fo . . I 
word in f • / d nn • m ot 1er s, respect o its lllet zo and tcr111i11ology 

15. In these respects the per£ [; .1 ·f 

~1:~~tbr~:r~g1\i!e;~tkflwhlat~l:~ld!1a~es boee~o~:t:I€i~~~ ~~ 
I d • le las now given it v· l f 
11tro 11ct,011 to the Prine· J, ,r \J I ... . , . 12., t 1at o an 

however of I 'P cs C"!J 1 ora s a11d Lc~1slat1011. He knows 
particular noldot ier that would be les~ unsuitable: nor in 

C . J wou .so adequate an intimation of its actual 
. OJ'.ttnts l~'IC hcc11 given, hy a titk n1rrcsponding to the more 

firnm:d c/cs1gn, with which it was written: viz., that of serving 
as an i11trod11ctio11 to a prnal code. 

1 ('.· Y ct more. Dry am.l lcdiuus as a great part of the dis­
cusr,1ons 1t contains must unavoidably be found by the bulk of 
readers he know 1 I I . . , snot 10w to regret t 1c 1av111g written them 
}or even. the having made them public. Under every heaa' 
t JC prawcal uses, to which the discussions contained uncle; 
tha.t head appeared applicable, arc indicated: nor is there, he 
ld1rvcs, a singlt: proposition that he has not found occasion 
to build upon in the prnninµ: of some article or other of those 
provisions of detail, of which a body of law, authoritative or 
unauthoritative, must be composed. He will venture to specify 
particularly, in this view, the several chapters sh_ortl~ charac­
terized by the words Smsibility, Activ11s, Intrnt1011alrty'. Co11-
scio11s11ess, Mvti11cs, Dispositions, Co11scq11e11ccs. Eve1_1 m the 
enormous chapter 011 the division of offences, wluch, not­
withstanding the forced compression the plan has undergone 
in several of its parts, in manner there mentioned, occupies no 
fewer than one hundred and four closely printed quarto pages, 
the ten concluding ones arc employed in a statement of the 

mathematicians under that name; since, referring to universal experience 
as their im1m:diatc b:isi~, they arc incapable of dcmonst.ration, and require only 
to be dcvc::lopL•L: Jnd illmtrau:d, in ord,r to be rcrngmzcd as mcontcstabk. 
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practical advantages that may be reaped from the plan of 
classification which it exhibits. Those in whose sight the 
Defence of Usury has been fortunate enough to find favour, 
may reckon as one instance of those advantages the discovery 
of the principles developed in that little treatise. In the preface 
to an anonymous tract published so long ago as in 1776,1 he 
had hinted at the utility of a natural classification of offences, 
in the character of a test for distinguishing genuine from 
spurious ones. The case of usury is one among a number of 
instances of the truth of that observation. A note at the end 
of Sect. xxxv, Chap. XVI. of the present publication, may 
serve to show how the opinions, developed in that tract, 
owed their origin to the difficulty experienced in the attempt 
to find a place in his system for that imaginary offence. To 
some readers, as a means of helping them to support the fatigue 
of wading through an analysis of such enormous length, he 
would almost recommend the beginning with those con­
cluding pages. 

17. One good at least may result from the present publica­
tion; viz., that the more he has trespassed on the patience of 
the reader on this occasion, the less need he will have so to do 
on future ones: so that this may do to those, the office which 
is done, by books of pure mathematics, to books of mixed 
mathematics and natural philosophy. The narrower the 
circle of readers is, within which the present work may be 
condemned to confine itself, the less limited may be the 
number of those to whom the fruits of his succeeding labours 
may be found accessible. He may therefore in this respect find 
himself in the condition of those philosophers of antiquity, 
who arc represented as having held two bodies of doctrine, 
a popular and an occult one: but, with this difference, that in 
his instance the occult and the popular will, he hopes, be 
found as consistent as in those they were contradictory; and 
that in his production whatever there is of occultness has been 
the pure result of sad necessity, and in no respect of choice. 

18. Having, in the course of this advertisement, had such 
frequent occasion to allude to different arrangements, as 
having been suggested by more extensive and maturer views, 
it may perhaps contribute to the satisfaction of the reader, to 

1 A Fragment on Government. 
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receive :1 short intim::ition of their 11::iture: the rather,· as, 
without such cxpbn::ition, rdt.·rcnccs, m::ide here and there to 
unpublished works, might be productive of perplexity and 
mistake. The following then arc the titles of the works by 
the publication of which his present designs would be com­
pleted. They arc exhibited in the order which seemed to him 
best fitted for apprehension, and in v,·hich they would stand 
disposed, were the whole assemblage ready to come out at 
once: but the order, in which they will eventually appear, 
may probably enough be influenced in some degree by 
collateral and tern porary considerations. 

19. Part the 1st. Principles of legislation in matters of 
ci,,il, more distinctively termed private distrib11ti11e, or for 
shortness, distrib11ti11c, fall'. 

20. Part the 2nd. Principles of legislation in matters of 
penal !mu. 

21. Part the 3rd. Principles of legislation in matters of 
procedure: uniting in one view the crimitzal and ci11il branches, 
between which no line can be drawn, but a very indistinct one, 
and that continually liable to variation. 

22. Part the 4th. Principles of legislation m matters of 
reward. 

23. Part the 5th. Principles of legislation in matters of 
p11blic distributi,,e, more concisely as well as familiarly termed 
co11stit11tio11al, law. 

24. Part the 6th. Principles of legislation in matters of 
political tactics: or of the art of maintaining order in the pro­
ceedings of political assemblies, so as to direct them to the end 
of their institution: viz., by a system of rules, which are to the 
constitutional branch, in some respects, what the law of 
procedure is to the civil and the penal. 

25. Part the 7th. Principles of legislation in matters 
betwixt nation and nation, or, to use a new though not 
inexpressive appellation, in matters of intematiotzal law. 

26. Part the 8th. Principles of legislation in matters of 
.finance. 

27. Part the 9th. Principles of legislation in matters of 
political economy. 

28. Part the 10th. Plan of a body oflaw, complete in all its 
branches, considered in respect of its form; in other words, in 
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respect of its method and terminology; including a view of the 
origination and connexion of the ideas expressed by the short 
list of terms, the exposition of which contains all that can 
be said with propriety to belong to the head of 1111ivcrsal 
j11risprridc11cc .1 

29. The use of the principles laid down under the above 
several heads is to prepare the way for the body of law itself 
exhibited i11 tcr111i11is; and which to be complete, with reference 
to any political state, must consequently be calculated for the 
meridian, and adapted to the circumstances, of some one such 
state in particular. 

30. Had he an unlimited power of drawing upon time, and 
every other condition necessary, it would be his wish to post­
pone the publication of each part to the completion of the 
whole. In particular, the use of the ten parts, which exhibit 
what appear to him the dictates of utility in every line, being 
no other than to furnish reasons for the several corresponding 
provisions contained in the body of law itself, the exact truth 
of the former can never be precisely ascertained, till the 
provisions, to which they arc destined to apply, arc them­
selves ascertained, and that i11 terminis. But as the infirmity of 
human nature renders all plans precarious in the execution, in 
proportion as they are extensive in the design, and as he has 
already made considerable advances in several branches of 
the theory, without having made correspondent advances in 
the practical applications, he deems it more than probable, 
that the eventual order of publication will not correspond 
exactly with that which, had it been equally practicable, 
would have appeared most eligible. Of this irregularity the 
unavoidable result will be, a multitude of imperfections, 
which, if the execution of the body of law i11 tertnillis had 
kept pace with the development of the principles, so that each 
part had been adjusted and corrected by the other, might have 
been avoided. His conduct however will be the less swayed 
by this inconvenience, from his suspecting it to be of the 
number of those in which the personal vanity of the author 
is much more concerned, than the instruction of the public: 
since whatever amendments may be suggested in the detail 

1 Such as obligation, right, power, possession, title, exemption, immunity, 
franchise, privilege, nullity, validity, and the like. 
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of the principles, by the literal fixation of the provisions to 
which they arc relative, may easily be made in a corrected 
edition of the former, succeeding upon the publication of the 
latter. 

31. In the course of the ensuing pages, references will be 
found, as already intimated, some to the pla1i of a penal code 
to which this work was meant as an introduction, some to 
other branches of the above-mentioned general plan, under 
titles somewhat different from those, by which they have 
been mentioned here. The giving this warning is all which 
it is in the author's power to do, to save the reader from 
the perplexity of looking out for \vhat has not as yet any 
existence. The recollection of the change of plan will in like 
manner account for several similar incongruities not worth 
particularising. 

32. Allusion was made, at the outset of this advertisement, 
to some unspecified difficulties, as the causes of the original 
suspension, and mifmishcd complexion,_ of the p~csent work. 
Ashamed of his defeat, and unable to dissemble 1t, he knows 
not how to refuse himself the benefit of such an apology as a 
slight sketch of the nature of those difficulties may afford. 

33. The discovery of them was produced by the attempt to 
solve the questions that will be found at the conclusion of the 
volume: Wherein co11sisted the ide11tity 1111d completeness of a 
law? What the disti11ctio11, mid where the separatio11, bet111ee11 a 
penal a11d a civil law? What the disti11ctio11, a11d where tire 
separation, between the penal a11d other branches of the 
law? 

34. To give a complete and correct answer to these ques­
tions, it is but too evident that the relations and dependencies 
of every part of the legislative system, with respect to every 
other, must have been comprehended and ascertained. But 
it is only upon a view of these parts themselves, that such an 
operation could have been performed. To the accuracy of 
such a survey one necessary condition would therefore be, 
the complete existence of the fabric to be surveyed. Of the 
pc_rformance of this condition no example is as yet to be met 
with any where. Commo11 law, as it styles itself in England, 
judiciary law, as it might more aptly be styled every where, 
that fictitious composition which has no known person for 
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its author, no known assemblage of words for its substance, 
forms every where the main body of the legal fabric: like 
that fancied ether, which, in default of sensible matter, fills 
up the measure of the universe. Shreds and scraps of real law, 
stuck on upon that imaginary ground, compose the furniture 
of every national code. What follows?-that he who, for 
the purpose just mentioned or for any other, wants an example 
of a complete body oflaw to refer to, must begin with making 
one. 

35. There is, or rather there ought to be, a logic of the will, 
as well as of the ,111dcrstm1di11g: the operations of the former 
faculty, arc neither less susceptible, nor less worthy, than those 
of the latter, of being delineated by rules. Of these two 
branches of that recondite art, Aristotle saw only the latter: 
succeeding logicians, treading the steps of their great founder, 
have concurred in seeing with no other eyes. Y ct so far as a 
difference can be assigned between branches so intimately 
connected, whatever difference there is, in point of import­
ance, is in favour of the logic of the will. Since it is only by 
their capacity of directing the operations of this faculty, that 
the operations of the understanding arc of any consequence. 

36. Of this logic of the will, the science of law, considered 
in respect of its form, is the most considerable branch,-thc 
most important application. It is, to the art of legislation, 
what the science of anatomy is to the art of medicine: with 
this difference, that the subject of it is what the artist has to 
work ll'itlz, instead of being what he has to operate 11po11. 

Nor is the body politic less in danger from a want of acquain­
tance with the one science, than the body natural from 
ignorance in the other. One example, amongst a thousand 
that might be adduced in proof of this assertion, may be seen 
in the note which terminates this volume. 

37. Such then were the difficulties: such the preliminaries: 
-an unexampled work to achieve, and then a new science to 
create: a new branch to add to one of the most abstruse of 
sciences. 

38. Yet more: a body of proposed law, how complete so­
ever, would be comparatively useless and uninstructive, unless 
explained and justified, and that in every tittle, by a continued 
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accompaniment, a perpetual commentary of rcaso11s: 1 which 
reasons, that the comparative value of such as point in opposite 
directions may be estimated, and the conjunct force, of such 
as point in the same direction, may be felt, must oc marshalled, 
and put under subordination to such extensive and leading 
ones as are termed principles. There must be therefore, not one 
system only, but two parallel and connected systems, running 
on together, the one of legislative provisions, the other of 
political reasons, each affording to the other correction and 
support. 

39. Arc enterprises like these achievable? He knows not. 
This only he knows, that they have been undcrtak~n, pro­
ceeded in, and that some progress has been made m all of 
them. He will venture to add, if at all achievable, never at 
least by one, to whom the fatigue of attending to discuss~ons, 
as arid as those which occupy the ensuing pages, would either 
appear useless, or feel intolerable. He will repeat it boldly (for 
it has been said before him), truths that form the basis of 
political and moral science arc not to be discovered but by 
investigations as severe as mathematical ones, and beyond all 
comparison more intricate and extensive. The familiarity 
of the terms is afresumption, but it is a most fallacious one, 
of the facility o the matter. Truths in general have be~n 
called stubborn thlngs: the truths just mentioned are so m 
their own way. They are not to be forced into deta~hed and 
general propositions, unincumbercd with explanat10_ns and 
exceptions. They will not compress themselves into epigrams. 
They recoil from the tongue and the pen of the declaimer• 
They flourish not in the same soil with sentiment. They grow 
among thorns; and are not to be plucked, like daisies, by infants 
as they run. Labour, the inevitable lot of humanity, is in no 
track more inevitable than here. In vain would an Alexander 
bespeak a peculiar road for royal vanity, or a Ptolemy, a 
smoother one, for royal indolence. There is no King's 
Road, no Stadtholder's Gate, to legislative, any more than to 
mathematic science. .... 

1 To the aggregate of them a common denomination has since been 
allotted-the rationale. [1823.] 
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CHAPTER I 

OF THE PRINCIPLE OF UTILITY 

1. NATURE has placed mankind under the governance of Ma11ki11d 
two sovereign masters, pai11 and pleasure. It is for them aloncgo,:emcad by 

• h I d 11 d • pam all to pomt out w at we oug 1t to o, as we as to ctermme pleasure. 
what we shall do. On the one hand the standard of right and 
wrong, on the other the chain of causes and effects, arc fastened 
to their throne. They govern us in all we do, in all we say, 
in all we think: every effort we can make to throw off our 
subjection, will serve but to demonstrate and confirm it. 
In words a man may pretend to abjure their empire: but in 
reality he will remain subject to it all the while. The prit1ciplc 
of 11tility1 recognizes this subjection, and assumes it for the 
foundation of that system, the object of which is to rear the 
fabric of felicity by the hands of reason and of law. Systems 
which attempt to question it, deal in sounds instead of senses, 
in caprice instead of reason, in darkness instead of light. 

1 Note by the Author, July 1822. 
To this denomination has of late been added, or substituted, the greatest 

liappi11css or greatest felicity principle: this for shortness, instead of saying at 
length 1l1at pri11ciple which states the greatest happiness of all those whose 
interest is in question, as being the right and proper, and only right and proper 
and universally desirable, end of human action: of human action in every 
situation, and in particular in that of a functionary or set of functionaries 
exercising the powers of Government. The word utility does not so clearly 
point to the ideas of pleasure and pain as the words J,appi11css and felicity do: 
nor docs it lead us to the consideration of the 1111mber, of the interests affected; 
to the number, as being the circumstance, which contributes, in the largest 
proportion, to the formation of the standard here in question; the sta11dard of 
riglit a11d ivro11g, by which alone the propriety of human conduct, in every 
situation, can with propriety be tried. This want of a sufficiently manifest 
connexion between the ideas of liappi11ess and pleas11re on the one hand, and the 
idea of utility on the other, I have every now and then found operating, and 
with but too much efficiency, as a bar to the acceptance, that might otherwise 
have been given, to this principle. 
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But enough of metaphor and declamation: it is not by such 
means that moral science is to be improved. 

2. The principle of utility is the foundation of the present 
work: it will be proper therefore at the outset to give an 
explicit and determinate account of what is meant by it. 
By the principlc1 of utility is meant that principle which 
approves or disapproves of every action whatsoever, accord­
ing to the tendency which it appears to have to augment or 
diminish the happiness of the party whose interest is in 
question: or, what is the same thing in other words, to 
promote or to oppose that happiness. I say of every action 
whatsoever; and therefore not only of every action of a private 
individual, but of every measure of government. 

3. By utility is meant that property in any object, whereby 
it tends to produce benefit, advantage, pleasure, good, or 
happiness, (all this in the present case comes to the same 
thing) or (what comes again to the same thing) to prevent 
the happening of mischief, pain, evil, or unhappiness to the 
party whose interest is considered: if that party be the com­
munity in general, then the happiness of the community: if a 
particular individual, then the happiness of that individual. 

4. The interest of the community is one of the most 
general expressions that can occur in the phraseology of 
morals: no wonder that the meaning of it is often lost. When 
it has a meaning, it is this. The community is a fictitious 
body, composed of the individual persons who arc considered 
as constituting as it were its members. The interest of the 
community then is, what?-thc sum of the interests of the 
several members who compose it. 

5. It is in vain to talk of the interest of the community, 

1 The word principle is derived from the Latin principium: which seems 
to be compounded of the two words prim11s, first, or chief, and cipi11111, a 
termination which seems to be derived from capio, to take, as in ma11cipi11111, 
municipi111n; to which are analogous, a11ceps,Jorceps, and others. It is a term of 
very vague and very extensive signification: it is applied to any thing which is 
conceived to serve as a foundation or beginning to any series of operations: 
in some cases, of physical operations; but of mental operations in the present 
case. 

The principle here in question may be taken for an act of the mind; a 
sentiment; a sentiment of approbation; a sentiment which, when applied 
to an action, approves of its utility, as that quality of it by which the measure 
of approbation or disapprobation bestowed upon it ought to be governed. 
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without understanding what is the interest of the individual.1 

A thing is said to promote the interest, or to be for the interest, 
of an individual, when it tends to add to the sum total of his 
pleasures: or, what comes to the same thing, to diminish the 
sum total of his pains. 

6. An action then may be said to be conformable to the An action con­
principle of utility, or, for shortness sake, to utilitv, (meaningfo~m,~l•l1e t,Jo tire 

·th ' pr111c1p e o 
w1 respect to the community at large) when the tendency utility, wll(lt. 
it has to augment the happiness of the community is greater 
than any it has to diminish it. 

7. A measure of government (which is but a particular A mea.sure of 
k• d f · fc d b · 1 ) go11em111c11t m o action, per orme y a part1cu ar person or persons conformable to 
may be said to be conformable to or dictated by the principle tire principle of 
of utility, ·when in like manner the tendency which it has to utility, what. 
augment the happiness of the community is greater than any 
which it has to diminish it. 

8. When an action, or in particular a measure of govern- La111~ ~r dic1utcs 
• db b L bl h • • 1 of 1111/1ty, 111/,at. ment, 1s suppose ya man to e conrorma e tot e prmc1p e 

of utility, it may be convenient, for the purposes of discourse, 
to imagine a kind of law or dictate, called a law or dictate of 
utility; and to speak of the action in question, as being con-
formable to such law or dictate. 

9. A man may be said to be a partizan of the principle of A part(z~n of .r 
·1· 1 1 b . d" b . 1 tl1e pr111c,p/e OJ ut1 1ty, w 1en t 1e appro at1on or 1sappro at1on 1e annexes utility, 11 ,J,o. 

to any action, or to any measure, is determined by and 
proportioned to the tendency which he conceives it to have 
to augment or to diminish the happiness of the commwuty: or 
in other words, to its conformity or unconformity to the 
laws or dictates of utility. 

10. Of an action that is conformable to the principle of Ought, ought 
tili 1 ·t1 l . . h h not, right and u ty one may a ways say c1 1cr t 1at It IS one t at oug t to 111,ong, etc. l,o,v 

be done, or at least that it is not one that ought not to be done. to be under­
One may say also, that it is right it should be done; at least st00d. 

that it is not wrong it should be done: that it is a right action; 
at least that it is not a wrong action. When thus interpreted, 
the words ouglzt, and right and u1ro11g, and others of tl1at stamp, 
have a mearung: when otherwise, they have none. 

1 Interest is one of those words, which not having any superior ,qem1s, 
Cannot in the ordinary way be defmcd. 
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To pro1,e the . 11. Has the rectitude of this principle been ever formally 
rec_ll1t~d1t: of clus contested? It ~hould seem tlut it had, by those who have not 
prmc,p e rs ,11 I · • · f 
once ,mnecen,:ry known w 1at they have been meanmg. Is It susceptible o any 
and impossi/,/t'. direct proof? it should seem not: for that which is used to 

prove every thing else, cannot itself be proved: a chain of 
proofs must have their commencement somewhere. To give 
such proof is as impossible as it is needless. 

It lzus scld,,m, 12. Not that there is or ever has been that human creature 
1
1
10 wcva,. as Y1l"I breathing, however stupid or perverse, who has not on many, ,ce11 corrsrsterll y " 

purmed. perh:ips on most occ:isions of his life, deferred to it. By the 
natur:il constitution of the human frame, on most occasions of 
their lives men in general embrace this principle, without 
thinking of it: if not for the ordering of their own actions, yet 
for the trying of their O\Vn actions, as well as of those of other 
men. There have been, at the s:ime time, not many, perhaps, 
even of the most intelligent, who have been disposed to em­
brace it purely and without reserve There arc even few who 
have not taken some occasion or other to quarrel with it, 
either on account of their not understanding always how to 
apply it, or on account of some prejudice or other which they 
were afraid to examine into, or could not bear to part with. 
For such is the stuff that man is made of: in principle and in 
practice, in a right track and in a wrong one, the rarest of all 
human qualities is consistency. 

It c~rr never be 13. When a man attempts to combat the principle of utility, 
co11s1stently • • • I d • h 1 • b • f • L combated. It IS wit 1 reasons rawn, wit out us emg aware o It, rrom 

that very principle itself.l His arguments, if they prove any 

1 'The principle of utility, (I have heard it said) is a dangerous principle: 
it is dangerous on certain occasions to consult it.' This is as much as to say, 
what? that it is not consonant to utility, to consult utility: in short, that it is 
not consulting it, to consult it. 

Addition by the Author, July 1822. 
Not long after the publication of the Fragment on Government, anno 

1776, in which, in the character of an all-comprehensive and all-commanding 
principle, the principle of wility was brought to view, one person by whom 
observation to the above effect was made was Alexander Wedderburn, at that 
time Attorney or Solicitor General, afterwards successively Chief Justice of 
the Common Pleas, and Chancellor of England, under the successive titles 
of Lord Loughborough and Earl of Rosslyn,. It was made-not inde~d in 
my hearing, but in the hearing of a person by whom it was almost immediately 
communicated to me. So far from being self-contradictory, it was a shrewd 
and perfectly true one. By that distinguished functionary, the state of the 
Government was thoroughly understood: by the obscure individual, at that 
time not so much as supposed to be so: his disquisitions had not been as yet 
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thing, prove not that the principle is wrong, but that, accord­
ing to the applications he supposes to be made of it, it is mis­
applied. Is it possible for a man to move the earth? Yes; but 
he must first find out another earth to stand upon. 

14. To disprove the propriety of it by arguments is imposs-Co11rse to bt 
ible; but, from the causes that have been mentioned, or from !~:::l':tirig 
some confused or partial view of it, a man may happen to be prej11dices tliat 
disposed not to relish it. Where this is the case, if he thinks may h~ved been 
l lit f 1 • • • h b" th th bl eutertame t 1e sett 1g o us op1mons on sue a su ~ect wor e trou e, agairist it. 

let him take the following steps and at length, perhaps, he 
may come to reconcile himself to it. 

I. Let him settle with himself, whether he would wish to 
discard this principle altogether; if so, let him consider what 
it is that all his reasonings (in matters of politics especially) 
can amonnt to? 

2.. If he would, let him settle with himself, whether he 
would judge and act without any principle, or whether there 
is any other he would judge and act by? 

3. If there be, let him examine and satisfy himself whether 
the _principle he thinks he has fonnd is really any separate 
intelligible principle; or whether it be not a mere principle 
applied, with any thing like a comprehensive view, to the field of Constitu­
tional Law, nor therefore to those features of the English Government, by 
which the greatest happiness of the ruling one with or without that of a 
favoured few, are now so plainly seen to be the only ends to which the course 
of it has at any time been directed. The principle of 11ti/ity was an appellative, 
at that time employed--employed by me, as it had been by others, to designate 
that which in a more perspicuous and instructive manner, may, as above, be 
designated by the name of the greatest liappiness pri11dple. 'This principle (said 
Wedderburn) is a dangerous one.' Saying so, he said that which, to a certain 
extent, is strictly true: a principle, which lays down, as the only right and justi­
fiable end of Government, the greatest happiness of the greatest number­
how can it be denied to be a dangerous one? dangerous it unquestionably ~• 
to every government which has for its act11al end or object, the greatest happi­
ness of a certain one, with or without the addition of some comparatively small 
number of others, whom it is a matter of pleasure or accommodation to him to 
admit, each of them, to a share in the concern, on the footing of so many 
junior partners. Da11gero11s it therefore really was, to the interest-the sinister 
interest-of all those functionaries, himself included, whose interest it was, 
to maximize delay, vexation, and expense, in judicial and other modes of 
procedure, for the sake of the profit, extractible out of the expense. In a 
Government which had for its end in view the greatest happiness of the 
greatest number, Alexander Wedderburn might have been Attorney General 
and then Chancellor: but he would not have been Attorney General with 
£15,000 a year, nor Chancellor, with a peerage with a veto upon all justice, 
with £25,000 a year, and with 500 sinecures at his disposal, under the name 
of Ecclesiastical Benefices, besides et cateras. 

I 
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in words, a kind of phrase, which at bottom expresses neither 
more nor less than the mere averment of his own unfounded 
sentiments; that is, what in another person he might be apt 
to call caprice? 

4. If he is inclined to think that his own approbation or 
disapprobation, annexed to the idea of an act, without any 
regard to its consequences, is a sufficient foundation for him 
to judge and act upon, let him ask himself whether his senti­
ment is to be a standard of right and wrong, with respect to 
every other man, or whether every man's sentiment has the 
same privilege of being a standard to itself? 

5. In the first case, let him ask himself whether his principle 
is not despotical, and hostile to all the rest of human race? 

6. In the second case, whether it is not anarchical, and 
whether at th.is rate there arc not as many different standards 
of right and wrong as there arc men? and whether even to the 
sane man, the same thing, which is right to-day, may not 
(without the least change in its nature) be wrong to-morrow? 
and whether the same thing is not right and wrong in the 
same place at the same time? and in either case, whether all 
argument is not at an end? and whether, when two men 
have said, 'I like this,' and 'I don't like it,' they can (upon such 
a principle) have any thing more to say? 

7. If he should have said to himself, No: for that the senti­
ment which he proposes as a standard must be grounded on 
reflection, let him say on what particulars the reflection is to 
turn? if on particulars having relation to the utility of the act, 
then let him say whether this is not deserting his own prin­
ciple, and borrowing assistance from that very one in opposi­
tion to which he sets it up: or if not on those particulars, on 
what other particulars? 

8. If he should be for compounding the matter, and adopt­
ing his own principle in part, and the principle of utility in 
part, let him say how far he will adopt it? 

9. When he has settled with himself where he will stop, 
then let him ask himself how he justifies to himself the adopt­
ing it so far? and why he will not adopt it any farther? 

10. Admitting any other principle than the principle of 
utility to be a right principle, a principle that it is right for a 
man to pursue; admitting (what is not true) that the word 
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riglit can have a meaning without reference to utility, let him 
say whether there is any such thing as a motive that a man can 
have to pursue the dictates of it: if there is, let him say what 
that motive is, and how it is to be distinguished from those 
which enforce the dictates of utility: if not, then lastly let 
him say what it is this other principle can be good for? 



All other 
pri11cip/es tlia11 
that of 11tility 
m11st be u,rcmg. 

CHAPTER II 

OF PRINCIPLES ADVERSE TO THAT OF UTILITY 

1. IF the principle· of utility be a right principle to be 
governed by, and that in all cases, it follows from what has 
been just observed, that whatever principle differs from it in 
any case must necessarily be a wrong one. To prove any 
other principle, therefore, to be a wrong one, there needs no 
more than just to show it to be what it is, a principle of which 
the dictates arc in some point or other different from those 
of the principle of utility: to state it is to confute it. 

Wa>'.s ~11 wliicli 2. A principle may be different from that of utility in two 
a prmciple may ways: I. By being constantly o~posed to it: this is the case 
be wrong. "th . . 1 } h d h . . 1 f w1 a pnnc1p e w uc may e terme t e pnnc1p e o 

Priruiple of 
asceticism, 
what. 

asceticism.1 z. By being sometimes opposed to it, and some­
times not, as it may happen: this is the case with another, 
which may be termed the principle of sympathy and antipathy. 

3. By the principle of asceticism I mean that principle, 
which, like the principle of utility, approves or disapproves of 
any action, according to the tendency which it appears to have 
to augment or diminish the happiness of the party whose 
interest is in question; but in an inverse manner: approving 

kuticisrn, 1 Ascetic is a term that has been sometimes applied to Monks. It comes 
origin of tlie from a Greek word which signifies exercise. The practices by which Monks 
word. sought to distinguish themselves from other men were called their Exercises. 
Principles of the These exercises consisted in so many contrivances they had for tormenting 
Monks. themselves. By this they thought to ingratiate themselves with the Deity. 

For the Deity, said they, is a Being of infinite benevolence: now a Being of 
the most ordinary benevolence is pleased to see others make themselves as happy 
as they can: therefore to make ourselves as unhappy as we can is the way to 
please the Deity. If any body asked them, what motive they could find for 
doing all this? Oh! said they, you are not to imagine that we are punishing 
ourselves for nothing: we know very well what we are about. You are to· 
know, that for every grain of pain it costs us now, we are to have a hundred 
grains of pleasure by and by. The case is, that God loves to sec us torment 
ourselves at present: indeed he has as good as told us so. But this is done only 
to try us, in order just to see how we should behave: which it is plain he could 
not know, without making the experiment. Now then, from the satisfaction 
it gives him to see us make ourselves as unhappy as we can make ourselves in 
this present life, we have a sure proof of the satisfaction it will give him to see 
us as happy as he can make us in a life to come. 

132 
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of actions in as far as they tend to diminish his happiness; 
disapproving of them in as far as they tend to augment it. . ,j 

4. It is evident that any one who reprobates any the least A par~•~tpnr/ ef 
• 1 f 1 fi l • tire P'" part1c c o p easurc, as such, rom w 1atever source derived, 1s asceticism, wl10• 

pro ta11to a partizan of the principle of asceticism. It is only 
upon that principle, and not from the principle of utility, that 
the most abominable pleasure which the vilest of malefactors 
ever reaped from his crime would be reprobated, if it 
stood alone. The case is, that it never docs stand alone; but 
is necessarily followed by such a quantity of pain (or, what 
comes to the same thing, such a chance for a certain quantity 
of pain) that the pleasure in comparison of it, is as nothing: 
and this is the true and sole, but perfectly sufficient, reason 
for making it a ground for punishment. 

5. There are two classes of men of very different com- TI,is prin~plc 
1 • b h h • • 1 f • • has had 111 p exions, y w om t e pnnc1p c o ascet1c_1sm appears to some a p/,ilo-

have been embraced; the one a set of moralists, the other a sophical, i11 

set of religionists. Different accordingly have been the 0 ~1,ers a. r~li-
. } . h h d d · th • g1011s orig111. motives w uc appear to ave recommcn e 1t to e notice 

of these different parties. Hope, that is the prospect of pleasure, 
seems to have animated the former: hope, the aliment of 
philosophic pride: the hope of honour and reputation at the 
hands of men. Fear, that is the prospect of pain, the latter: fear 
the offspring of superstitious fancy: the fear of future pwush-
ment at the hands of a splenetic and rev,engeful Deity. I say 
in this case fear: for of the invisible future, fear is more 
powerful than hope. These circumstances characterize the 
two different parties among the partizans of the principle of 
asceticism; the parties and their motives different, the principle 
the same. 

6. The religious party, however, appear to have carried It has been 
it farther than the philosoplucal: they have acted more ried farther ca;; 
consistently and less wisely. The philosophical party haveptl~e,,e1,,gfous 

1 h 1. . r y t 1a,i by 
scarcely gone farther than to reprobate p easure: t ere 1g1ous the philoso 1 . 
party have frequently gone so far as to make it a matter ofCal. 'Pu-
merit and of duty to court pain. The philosophical party 
have hardly gone farther than the making pain a matter of 
indifference. It is no evil, they have said: they have not said, 
it is a good. They have not so much as reprobated all pleasure 
in the lump. They have discarded only what they have called 
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the gross; that is, such as arc organical, or of which the origin 
is easily traced up to such as arc organical: they have even 
cherished and magnified the refined. Y ct this, however, not 
under the name of pleasure: to cleanse itself from the sordes 
of its impure original, it was necessary it should change its 
name: the honourable, the glorious, the reputable, the 
becoming, the lio11cst1m1, the dccor11111, it was to be called: in 
short, any thing but pleasure. 

Thlebpliilosoplii-:- 7. From these two sources have flowed the doctrines from 
ca ranch of it 1 . h h . 
~as had most w 11~ t c s~nt1mcnts of the bulk of mankind have all along 
••~fluence received a tmcture of this principle· some from the philo­
a111011g persons soph. l fi 1 1· . ' fi b h f of ed11cation, the lC~ , some rom t 1c re 1g1ous, son1c r01n ot . Men o 
religio11s among ed_ucat1on more frequently from the philosophical, as more 
the llu/ga,. smted to the elevation of their sentiments: the vulgar more 

frequently from the superstitious, as more suited to the 
narrowness of their intellect, undilatcd by knowledge: and to 
the :I hjcct11css of their condition, continuallx open to the 
attacks of frar. The tinctures, however, d~nved from the 

\d ll • t ingle msomuch that a l WO Slll!rCCS WOll natura y 111 crm , h 
• • ' l k b which of them e was most 

man would not a ways 111; (i vc to corroborate and 
influenced: and they wou 1°. ten s;rrm'ity that made a kind 

l. ther It was t us com:o . en 1 vcn one ano • . f lexion otherwise so 
of alliance bet""'.een parties o a <:=amp various occasions 
(_lissimilar: and disposed them to 11111te upon 1 . . 1 f 

• • . l • n of ne pnncip e o agamst the con11non enemy, t 1e p~rt1za . . 
utility, whom they joined in brandmg with the od10us name 
of Epicurean. . 

The p~inciple of 8. The principle of asceticism, however, with whatever 
asceticisbm has warmth it may have been embraced by its partizans as a rule of 
never een · d 
steadily applied private conduct, seems not to have been carne to any con-
by either 11.arty siderable length, when applied to the busines_s of government. 
to the B1is111css In a few instances it has been carried a little way by the 
of Govcm111e111. • l S • en Though 

Philosophical party: witness t 1e partan ~egim • 
. b • d d s havmg been a measure then perhaps, 1t may e consi ere a . . d 

' . . d an application, though a precipitate a~ 
of security• ~n . f l . i le of utility. Scarcely m 
perverse application, 0 t_ 1dc Pb1\P th by the religious: for 
any instances, to any consi era c eng '. · of the Quakers 
the various monastic orders, and the so_cie~ies h b f c; 

. d l ligiomsts ave een r Du 111 p lers Mora v1ans, an ot 1er re '. . l t 
societies, ..;_,hose regimen no man has been astncted to wit iou 
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the intervention of his own consent. Whatever merit a man 
may have thought there would be in making himself 
miserable, no such notion seems ever to have occurred to any 
of them, that it may be a merit, much less a duty, to make 
others miserable: although it should seem, that if a certain 
quantity of misery were a thing so desirable, it would not 
matter much whether it were brought by each man upon 
himself, or by one man upon another. It is true, that from the 
same source from whence, among the religionists, the 
attachment to the principle of asceticism took its rise, flowed 
other doctrines and practices, from which misery in 
abundance was produced in one man by the instrumentality 
of another: witness the holy wars, and the persecutions for 
religion. But the passion for producing misery in these cases 
proceeded upon some special ground: the exercise of it was 
confined to persons of particular descriptions: they were 
tormented, not as men, but as heretics and infidels. To have 
inflicted the same miseries on their fellow-believers and fellow­
sectaries, would have been as blameable in the eyes even of 
these religionists, as in those of a partizan of the principle of 
utility. For a man to give himself a certain number of stripes 
was indeed meritorious: but to give the same number of 
stripes to another man, not consenting, would have been a 
sin. We read of saints, who for the good of their souls, and 
the mortification of their bodies, have voluntarily yielded 
themselves a prey to vermin: but though many persons of this 
class have wielded the reins of empire, we read of none who 
have set themselves to work, and made laws on purpose, with 
a view of stocking the body politic with the breed of high­
waymen, housebreakers, or incendiaries. If at any time they 
have suffered the nation to be preyed upon by swarms of idle 
pensioners, or useless placemen, it has rather been from 
negligence and imbecility, than from any settled plan for 
oppressing and plundering of the people. If at any time they 
have sapped the sources of national wealth, by cramping 
commerce, and driving the inhabitants into emigration, it 
has been with other views, and in pursuit of other ends. 
If they have declaimed against the pursuit of pleasure, and 
the use of wealth, they have commonly stopped at declama­
tion: they have not, like Lycurgus, made express ordinances 
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for the purpose of banishing the precious metals. If they 
have established idleness by a law, it has been not because 
idleness, the mother of vice and misery, is itself a virtue, but 
because idleness (say they) is the road to holiness. If under the 
notion of fasting, they have joined in the plan of confining 
their subjects to a diet, thought by some to be of the most 
nourishing and prolific nature, it has been not for the sake of 
making them tributaries to the nations by whom that diet 
was to be supplied, but for the sake of manifesting their own 
power, and exercising the obedience of the people. If they 
have established, or suffered to be established, punishments 
for the breach of celibacy, they have done no more than 
comply with the petitions of those deluded rigorists, who, 
dupes to the ambitious and deep-laid policy of their rulers, 
first laid themselves under that idle obligation by a vow. 

71ie principle of 9. The principle of asceticism seems originally to have been 
as';C~icism, in its the reverie of certain hasty speculators, who having perceived, 
origin, was bllt ~ . d l . l h d . . 
that of ,iti!ity or tanc1e , t 1at ccrtam p easures, w en reape 111 certam 
misapplied. circumstances, have, at the long run, been attended with pains 

more than equivalent to them, took occasion to quarrel 
with every thing that offered itself under the name of pleasure. 
Having then got thus far, and having forgot the point which 
they set out from, they pushed on, and went so much further 
as to think it meritorious to fall in love with pain. Even this, 
we sec, is at bottom but the principle of utility misapplied. 

It c~n never be 10. The principle of utility is capable of being consistently 
consistently P"r- pursued; and it is but tautology to say, that the more con-
sued. • I . . d h b . b c h s1stent y 1t 1s pursue , t e etter 1t must ever e ror uman-

kind. The principle of asceticism never was, nor ever can be, 
consistently pursued by any living creature. Let but one tenth 
part of the inhabitants of this earth pursue it consistently, and 

. . in a day's time they will have turned it into a hell. 
Tk pr,,incipledof 11. Among principles adverse1 to that of utility, that which sympa ,y an 
antipathy, what. 

1 The following Note was first printed in January 1789. 
It ought rather to have been styled, more extensively, the principle of 

caprice. Where it applies to the choice of actions to be marked out for inj':1nc­
tion or prohibition, for reward or punishment, (to stand, in a word, as subJe~ts 
for obligations to be imposed,) it may indeed with propriety be t7rmed, as m 
the text, the principle of sympathy and a11tipathy. But this appellallv~ does not 
so well apply to it, when occupied in the choice of the eve11ts which are to 
serve as sources of title with respect to rights: where the actions prohibited 
and allowed, the obligations and rights, being already fixed, the only question 
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at this day seems to have most influence in matters of govern­
ment, is what may be called the principle of sympathy and 

is, under what circumstances a man is to be invested with the one or subjected 
to the other? from what incidents occasion is to be taken to invest a man, or 
to refuse to invest him, with the one, or to subject him to the other? In the 
latter case it may more appositely be characterized by the name of the p/1a11tastic 
pri11ciplc. Sympathy and antipathy arc affections of the sensible faculty. But 
the choice of titles with respect to rights, especially with respect to proprietary 
rights, upon grounds unconnected with utility, has been in many instances 
the work, not of the affections but of the imagination. 

When, in justification of an article of English Common Law, calling uncles 
to succeed in certain cases in preference to fathers, Lord Coke produced a sort 
of ponderosity he had discovered in rights, disqualifying them from ascending 
in a straight line, it was not that he loved uncles particularly, or bated fathers, 
but because the analogy, such as it was, was what his imagination presented 
him with, instead of a reason, and because, to a judgment unobservant of the 
standard of utility, or unacquainted with the art of consulting it, where affec­
tion is out of the way, imagination is the only guide. 

When I know not what ingenious grammarian invented the proposition 
Delcgat11s 11011 potcst delcgare, to serve as a rule of law, it was not surely that he 
had any antipathy to delegates of the second order, or that it was any pleasure 
to him to think of the rui;1 which, for want of a manager at home, may befal 
the affairs of a traveller, whom an unforeseen accident has deprived of the 
ob~ect of his choice: it was, that the incongruity, of giving the same law to 
objects so contrasted as acti11e and pas.<ive arc, was not to be surmounted, and 
that -at11s chimes, as well as it contrasts, with -are. 

When that inexorable maxim, (of which the dominion is no more to be 
defined, than the date of its birth, or the name of its father, is to be found,) 
was imported from England for the government of Bengal, and the whole 
fabric of judicature was crushed by the thunders of ex post facto justice, it was 
not surely that the prospect of a blameless magistracy perishing in prison 
afforded any enjoyment to the unoffcndcd authors of their misery; but that the 
music of the maxim, absorbing the whole imagination, had drowned the 
cries of humanity along with the dictates of common sense.a Fiat ]11stitia, 

3 Additional Note by the Author, July 1822. 
Add, and that the bad system, of Mahometan and other native law was to 

be put down at all events, to make way for the inapplicable and still more 
mischievous system ofEnglishJudge-made law, and, by the hand of his accom­
plice Hastings, was to be put into the pocket of Impey-Importcr of this 
instrument of subversion, £8,000 a-year contrary to law, in addition to the 
£8,000 a-year lavished upon him, with the customary profusion, by the hand 
of law.-See the Account of this transaction in lvfill's Britis/r India. 

To this Governor a statue is erecting by a vote of East India Directors and 
Proprietors: on it should be inscribed-Let it but put 111011cy into our pockets 
no tyranny too flagitio11s to be wors/rippcd by us. 

To this statue of the Arch-malefactor should be added, for a companion, 
th:n of the long-robed accomplice: the one lodging the bribe in the hand of 
the other. The hundred millions of plundered and oppressed Hindoos and 
Mahometans pay for the one; a Westminster Hall subscription might pay for 
the other. 

What they have done for Ireland with her seven millions of souls, the 
authorised dealers and perverters of justice have done for Hindostan with her 
hundred millions. In this there is nothing wonderful. The wonder is-that, 



138 PRINCIPLES OF MORALS AND LEGISLATION 

antipathy. By the principle of sympathy and antipathy, I 
mean that principle which approves or disapproves of certain 

niat ctZl11m, says another maxim, as full of extravagance as it is of harmony: 
Go heaven to wreck-so justice be but done :-and what is the ruin of king­
doms, in comparison of the wreck of heaven? 

So again, when the Prussian chancellor, inspired with the wisdom ofI know 
not what Roman sage, proclaimed in good Lalin, for the edification of German 
cars, Servit11s servitutis 11011 datur, [Cod. Fred. tom. ii. par. 2. !iv. 2. tit. x. § 6. 
p. 308.] it was not that he had conceived any aversion to the life-holder who, 
during the continuance of his term, should wish to gratify a neighbour with a 
right of way or water, or to the neighbour who should wish to accept of the 
indulgence; but that, to a jurisprudential ear, -lus -tutis sound little less melo­
dius than -at11s -are. Whether the melody of the maxim was the real reason 
of the rule, is not left open to dispute: for it is ushered in by the conjunction 
quia, reason's appointed harbinger: qui a srrl'it11s scr11it11tis 11011 datiir. 

Neither would equal melody have been produced, nor indeed could similar 
melody have been called for, in either of these instances, by the opposite pro­
vision: it is only when they are opposed to general rules, and not when by their 
conformity they are absorbed in them, that more specific ones can obtain a 
separate existence. Delegatus potest delegarc, and Scri,it11s seri,itutis dat11T, pro­
visions already included under the general adoption of contracts, would have 
been as unnecessary to the apprehension and the memory, as, in comparison 
of their energetic negatives, they arc insipid to the car. 

Were the inquiry diligently made, it would be found that the goddess of 
harmony has exercised more influence, however latent, over the dispensations 
ofThemis, than her most diligent historiographers, or even her most passionate 
panegyrists, seem to have been aware of. Every one knows, how, by the 
ministry of Orpheus, it was she who first collected the sons of men beneath 
the shadow of the sceptre: yet, in the midst of continual experience, men seem 
yet to learn, with what successful diligence she has laboured to guide it in its 
course. Every one knows, that measured numbers were the language of the 
infancy of law: none seem to have observed, with what imperious sway they 
have governed her maturer age. In English jurisprudence in particular, the 
connexion betwixt law and music, however less perceived than in Spartan 
legislation, is not perhaps real nor less close. The music of the Office, though 
not of the same kind, is not less musical in its kind, than the music of the 
Theatre; that which hardens the heart, than that which softens it:-sostenutos 
as long, cadences as sonorous; and those governed by rules, though not yet 
promulgated, not less determinate. Search indictments, pleadings, proceed­
ings in chancery, conveyances: whatever trespasses you may find against truth 
or common sense, you will find none against the laws ofharmony. The English 
Liturgy, just as this quality has been extolled in that sacred office, possesses 
not a greater measure of it, than is commonly to be found in an English Act of 
Parliament. Dignity, simplicity, brevity, precision, intelligibility, possibility 
of being retained or so much as apprehended, every thing yields to Harmony. 
Volumes might be filled, shelves loaded, with the sacrifices that arc made to 

under such institutions, men, though in ever such small number, should be 
found, whom the view of the injustices which, by E11glisli Judge-made law, 
they are compelled to commit, and the miseries they arc thus compelled to 
produce, deprive of health and rest. Witness the Letter of an English Hindo­
stan Judge, Sept. 1, 1819, which lies_ before me. I will not make so cruel a 
requital for his honesty, as to put his name in print: indeed the House of 
Commons' Documents already published leave little need of it. 
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actions, not on account of their tending to augment the 
happiness, nor yet on account of their tending to diminish the 
happiness of the party whose interest is in question, but merely 
because a man finds himself disposed to approve or dis­
approve of them: holding up that approbation or disappro­
bation as a sufficient reason for itself, and disclaiming the 
necessity of looking out for any extrinsic ground. Thus far 
in the general department of morals: and in the particular 
department of politics, measuring out the quantum (as well as 
determining the ground) of punishment, by the degree of the 
disapprobation. 

this insatiatc power. Expletives, her ministers in Grecian poetry are not less 
busy, though in different shape and bulk, in English legislation: in the former, 
they are monosyllablcs·1 : in the latter, they arc whole lines.h 

To return to the princif1/e "f symf'atliy and antipa1l1y: a term preferred at first, 
on account of its impartiality, to the principle of caprice. The choice of an 
appellative, in the above respects too narrow, was owing to my not having, 
at that time, extended my views over the civil branch of law, any otherwise 
than as I had found it inseparably involved in the penal. But when we come 
to the former branch, we shall sec the plia11tastic principle making at least as 
great a figure there, as the principle of sy111pat/1y and antip,11/1y in the latter. 

In the days of Lord Coke, the light of utility can scarcely be said to have as 
yet shone upon the face of Common Law. If a faint ray of it, under the name 
of the arg11111e11t11111 ab inco1wenicnti, is to be found in a list of about twenty 
topics exhibited by that great lawyer as the co-ordinate leaders of that all­
perfect system, the admission, so circumstanced, is as sure a proof of neglect, 
as, to the status of Brntus and Cassius, exclusion was a cause of notice. It 
stands, neither in the front, nor in the rear, nor in any post of honour; but 
huddled in towards the middle, without the smallest mark of preference. 
[Coke, Littleton, 11. a.] Nor is this Latin inconvmie11ce by any means the same 
thing with the English one. It stands distinguished from miscliiej: and because 
by the vulgar it is taken for something less bad, it is given by the learned as_ 
something worse. Tlie law prefers a 111iscl1iejto an i11convenicnce, says an admired 
maxim, and the more admired• because as nothing is expressed by it, the more 
is supposed to be understood. 

Not that there is any avowed, much less a constant opposition, between the 
prescriptions of utility and the .:iperations of the common law: such constancy 
we have seen to be too much even for ascetic fervor. [Supra, par. x.] From 
time to time instinct would unavoidably betray them into the paths of reason: 
instinct which, however it may be cramped, can never be killed by education. 
The cobwebs spun out of the materials brought together by 'the competition 
of opposite analogies,' can never have ceased being warped by the silent 
attraction of the rational principle: though it should have been, as the needle 
is by the magnet, without the privity of conscience. 

a l\I,v, TOI, 'Y'· J•IIV, &c. 
b And be it further enacted by the authority aforesaid, that-Provided 

always, and it is hereby further enacted and declared that-&c. &c. 
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This is rather 12. It is manifest, that this is rather a principle in name 
the n1;ga!ion of than in reality: it is not a positive principle of itself, so much 
all pnnaple, 1 d • "fy I • f 11 • • 1 than any tliing as a term crop oyc to s1gm t 1e ncgatton o a prmc1p c. 
positi11e. What one expects to find in a principle is something that 

points out some external consideration, as a means of war­
ranting and gui?ing t~c internal _scnt~ments_ of approbation 
and disapprobation: this expectation 1s but 111 fulfilled by a 
proposition, which does neither more nor less than hold up 
each of those sentiments as a ground and standard for itscl£ 

Sentiments of a 13. In looking over the catalogue of human actions (says 
pa~ti:~an of tli_e a partizan of this principle) in order to determine which of 
pnnc,pleofant,-th b k d . h I 1 f d" b • patl,y. em arc to c mar c wit t 1c sea o 1sappro auon, you 

need but to take counsel of your own feelings: whatever you 
find in yourself a propensity to condemn, is wrong for that 
very reason. For the same reason it is also meet for punish­
ment: in what proportion it is adverse to utility, or whether it 
be adverse to utility at all, is a matter that makes no difference. 
In that same proportio11 also is it meet for punishment: if you 
hate much, punish much: if you hate little, punish little: 
punish as you hate. If you hate not at all, punish not at all: the 
fme feelings of the soul are not to be overborne and tyrannized 
by the harsh and rugged dictates of political utility. 

Tire systems 14. The various systems that have been formed coP-cerning 
that have been th d d f • h d 11 b d d ] formed concern- ~ s?-n ar o ng t an wrong_, may a e re ucc to t 1e 
ing !lie standardprmciple of sympathy and antipathy. One account may 
of right and serve for all of them. They consist all of them in so many 
wro11g, are all • £ "d" h bl" . f l reducible to this contrivances or avo1 mg t e o 1gat1on o appea ing to any 
prindple. external standard, and for prevailing upon the reader to accept 

of the author's sentiment or opinion as a reason for itse1£ 
The phrases different, but the principle the same.1 

Various plirases . 
tl,at liave 1 It 1s curious enough to observe the variety of inventions men have hit 
served as tlie upon, and the variety of phrases they have brought forward, in order to 
cliaracteristic conceal from the world, and, if possible, from themselves, this very general 
marks of so and therefore very pardonable self-sufficiency. 
many pretended 1. One man says, he has a thing made on purpose to tell him what is right 
systems. and _what is wrong; and that it is called a moral seme: and then he goes to work 
1 M I S at his ease, and says, such a thing is right, and such a thing is wrong-why? 
• ora ense. 'because my moral sense tells me it is.' 

2. Common . 2. Another man comes and alters the phrase: leaving out moral, and putting 
Sense. m common, in the room of it. He then tells you, that his common sense teaches 

him what is right and wrong, as surely as the other's moral sense did: meaning 
by common sense, a sense of some kind or other, which, he says, is possessed 
by all mankind: the sense of those, whose sense is not the same as the author's, 
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15. It is manifest, that the dictates of this principle will 7?is principle 
frequently coincide with those of utility though perhaps IVl_ll .freq~ently 

. . . . ' comcrde 1111th 
without mtendmg any such dung. Probably more frequently that of utility. 
than not: and hence it is that the business of penal justice is 

being struck out of the account as not worth taking. This contrivam:e docs 
better than the other; for a moral sense, being a new thing, a man may feel 
about him a good while without being able to find it out: but common sense 
is as old as the creation; and there is no man but would be ashamed to be 
thought not to have as much of it as his neighbours. It has another great 
advantage: by appearing to share power, it lessens envy: for when a man gets 
up upon this ground, in order to anathematize those who differ from him, 
it is not by a sic volo sicjubeo, but by a velitisj11beatis, 

3. Another man comes, and says, that as to a moral sense indeed, he cannot 3. U11derstand­
find that he has any such thing: that however he has an understa11ding, which ing. 
will do quite as well. This understanding, he says, is the standard of right and 
wrong: it tells him so and so. All good and wise men understand as he does: 
if other men's understandings differ in any point from his, so much the worse 
for them: it is a sure sign they are either defective or corrupt. 

4. Another man says, that there is an eternal and immutable Rule of Right: 4. Rule of 
that the rule of right dictates so and so: and then he begins giving you his Right. 
sentiments upon any thing that comes uppermost: and these sentiments (you 
arc to take for granted) are so many branches of the eternal rule of right. 

5. Another man, or perhaps the same man (it's no matter) says, that there 5. Fitness of 
arc certain practices conformable, and others repugnant, to the Fitness of T11ings. 
Things; and then he tells you, at his leisure, what practices arc conformable 
and what repugnant: just as he happens to like a practice or dislike it. 

6. A great multitude of people are continually talking of the Law of Nature; 6. Law of 
and then they go on giving you their sentiments about what is right and what Nature. 
is wrong: and these sentiments, you arc to understand, are so many chapters 
and sections of the Law of Nature. 

7. Instead of the phrase, Law of Nature, you have sometimes, Law of7. Law of 
Reason, Right Reason, Natural Justice, Natural Equity, Good Order. Any Reason, Right 
of them will do equally well. This latter is most used in politics. The three Reason, 
last are much more tolerable than the others, because they do not very Natural Justice, 
explicitly claim to be any thing more than phrases: they insist but feebly upon Nat11ral Equity, 
the being looked upon as so many positive standards of themselves, and seem Good Order. 
content to be taken, upon occasion, for phrases expressive of the conformity 
of the thing in question to the proper standard, whatever that may be. On 
most occasions, however, it will be better to say utility: 11tility is clearer, as 
referring more explicitly to pain and pleasure. 

8. We have one philosopher, who says, there is no harm in any thing in 8. Truth. 
the world but in telling a lie: and that if, for example, you were to murder 
your own father, this would only be a particular way of saying, he was not 
your father. Of course, when this philosopher sees any thing that he docs not 
like, he says, it is a particular way of telling a lie. It is saying, that the act 
ought to be done, or may be done, when, in truth, it ought not to be done. 

9. The fairest and openest of them all is that sort of man who speaks out, 9. Doctrine of 
and says, I am of the number of the Elect: now God himself takes care to inform Eltction. 
the Elect what is right: and that with so good effect, and let them strive ever 
so, they cannot help not only knowing it but practising it. If therefore a man 
wants to know what is right and what is wrong, he has nothing to do but to 
come to me. 
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carried on upon that tolerable sort of footing upon which we 
see it carried on in common at this day. For what more 

Rep11gna11cy to It is upon the principle of antipathy that such and such acts arc often rcpro-
Nature. bated on the score of their being 111111<1t11ral: the practice of exposing children, 

established among the Greeks and Romans, was an unnatural practice. Un­
natural, when it means any thing, means unfrcquent: and there it means some­
thing; although notrung to the present purpose. But here it means no such 
thing: for the fr~quency of such acts is perhaps the great complaint. It thcr<: 
fore means nothing; nothing, I mean which there is in the act itself. All 1t 
~ se:".e to e~p~ess is, the disposition of the person who is talking of it: the 
disp0S1~on h~ 1s In to be angry at the thoughts of it. Does it merit his anger 7 
Very like!~ It may: but whether it does or no is a question, which, to be 
answered nghtly, can only be answered upon the principle of utility. 

Unnatural, is as good a word as moral sense or common sense· and would 
be as good a foundation for a system. Such an' act is unnatural; th0at is, repug­
~an~ to n~ture: for I do not like to practise it: and, consequently, do not prac­
tJse It. It is therefore repugnant to what ought to be the nature of every body 
else. 

Mischief they . The miscruef common to all these ways of thinking and arguing (which, 
produce, 1n truth h d · 

. • as we ave seen, arc but one and the same method, couchc ID 

different ~arms_ of words) is their serving as a cloke, and pretence, and aliment, 
t? despoc_ism: if not a despotism in practice a despotism however in disposi-
llon • which b ' · If • •• is Ut too apt, when pretence and power offer to show me ID 

practJcc._ The consequence is, that with intentions very ~ommonly of the 
fthes~ kind, a man becomes a torment either to himself or his fcllow-cr~atures. 

e e of the melancholy cast, he sits in silent grief. bewailing their blindness 
and deprav·ty· "f f h • ·b - ' · • t all . 1 • 1 0 t _e 1rasc1 le_, he dcclauns with fury a?~ virulence agai?s 

. who differ from l11m; blowmg up the coals of fanaoc1sm, and bran~mg 
with the charge of corruption and insincerity every man who does not think, 
or profess to think, as he docs. ' 

If ~uch a man happens to possess the advantages of style,_ his book may do a 
co11s1dcrabJc deal of mischief before the nothingness of it 1s undcrStaOd. li d 

TJ1csc principles, if such they can be called, it is mo~c frequent to st apGti~s 
to morals than to politics: but their influence extends melf to bothfi 11 J'0-ding 
as well as morals, a man will be at least equally glad of a prctcnche otr 0~~lc of 

• • h I b I h"m without t e r any qucstJOn 111 t c manner t 1at est p cases 1 . , . h d rang in the 
inquiry. If a man is an infallible judge ?f what is ng t an b wobserved by 
actions of private individuals, why not 1? the measu~cs to (n~t to mention 
public men in the direction of those acoons? accordinglyd d law of nature 
other chimeras) I have more than one~ _known the prcten Jerived from the 
set up in kgis_l~tivc debates, in oppoSJtlon to arguments __ 
principle of utility. . . than those of uolity, 

Wl,ether utility 'But is it never, the~, from. any other cons!?craoo;~t know: I do not care. 
is actually tlic that we derive our no~1ons of nghr an? :,vrong • I ~o. an other source 
olc aro,md o,f Whcther a moral sentiment can be ongmally conceived fr011: .Y •nd reflec-

s ·' • f "Ii • t" I ether upon exammauon " all the approba- than a view o uu ty, 1s one ques 10,:i: w 1 . . . .fi d n :m other 
lion we ever tion it can, in point of fact, be actually persisted m and JUStl e O . Y. t of 
bestow is a ground, by a person reflecting witrun himself, is another: whether m porn . 
differe~t con- right it can properly be justified on any other ground, by a p7rson fddressj~ 
sideration. himself to the community, is a third. The two first arc questto?s o sp~c~ at 

tion: it matters not, comparatively speaking, how they are decided. T e 3\ 

is a question of practice: the decision of it is of as much importmce as that 0 
any can be. 
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natural or more general ground of hatred to a practice can 
there be, than the mischievousness of such practice? What 
all men arc exposed to suffer by, all men will be disposed to 
hate. It is far yet, however, from being a constant ground: 
for when a man suffers, it is not always that he knows what 
it is he suffers by. A man may suffer grievously, for instance, 
by a new tax, without being able to trace up the cause of his 
sufferings to the injustice of some neighbour, who has eluded 
the payment of an old one. 

16. The principle of sympathy and antipathy is most apt !71is principle 
to err on the side of severity. It is for applying punishment in ,s m0st1°P' .': 

l . l d . hi h d err on t 1e Slue many cases w uc 1 cserve none: m many cases w c eserve of severity. 
some, it is for applying more than they deserve. '!'here is no 
incident imaginable, be it ever so trivial, and so remote from 
mischief, from which this principle may not extract a ground 
of punishment. Any difference in taste: any difference in 
opinion: upon one subject as well as upon another. No dis­
agreement so trifling which perseverance and altercation will 

'I feel in myself,' (say you) 'a disposition to approve of such or such an action 
in a moral view: but this is not owing to any notions I have of its being a 
weful one to the commllllity. I do not pretend to know whether it be an 
weful one or not: it may be, for aught I know, a mischievow one.' 'But is it 
then,' (say I) 'a mischievous one? examine; and if you can make yourself 
sensible that it is so, then, if duty means :my thing, that is, moral duty, it is 
your duty at least to abstain from it: and more than that, if it is what lies in 
your power, and can be done without too great a sacrifice, to endeavour to 
prevent it. It is not your cherishing the notion ofit in your bosom, and giving 
it the name of virtue, that will excuse you.' 

'I feel in myself,' (say you again) 'a disposition to detest such or such an 
action in a moral view; but this is not owing to any notions I have of its 
being a mischievow one to the commllllity. I do not pretend to know 
whether it be a mischievow one or not: it may be not a mischievous one: 
it may be, for aught I know, an weful one.'-'May it indeed,' (say I) 'an 
weful one? but let me tell you then, that unless duty, and right and wrong, 
be just what you please to make them, if it really be not a mischievous one, 
and any body has a mind to do it, it is no duty of yours, but, on the contrary, 
it would be very wrong in you, to take upon you to prevent him: detest it 
within yourself as much as you please; that it may be a very good reason 
(unless it be also a useful one) for your not doing it yourself: but if you go 
about, by word or deed, to do any thing to hinder him, or make him suffer 
for it, it is you, and not he, that have done wrong: it is not your setting your­
self to blame his conduct, or branding it with the name of vice, that will 
make him culpable, or you blameless. Therefore, if you can make yourself 
content that he shall be of one mind, and you of another, about this matter, 
and so continue, it is well: but if nothing will serve you, but that you and he 
must needs be of the same mind, I'll tell you what you have to do: it is for you 
to get the better of your antipathy, not for him to truckle to it.' -



But errs, in 
so,n~ instances 
on the side of• 
frnity. 
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not render serious. Each becomes in the other's eyes an enemy, 
and, if laws permit, a criminal.1 This is one of the circum­
stances by which the hum:m race is distinguished (not much 
indeed to its advantage) from the brute creation. 

17. It is not, however, by any means unexampled for ~s 
principle to err on the side of lenity. A near and perceptI~le 
mischief moves antipathy. A remote and imperceptible nus­
chief, though not less real, has no effect. Instances in proof of 
this will occur in numbers in the course of the work. 2 It would 

• • be breaking in upon the order of it to give them here. 
P
1:;,e, ~h,rological 18. It may be wondered, r,erhaps that in all this while no ~~~M • ' . 

-;;;o~ a separate ment101_1 h_as been _made oft 1e theological principle; mearung 
P icrp/{!. that prmc1ple wluch professes to recur for the standard of 

right and wrong to the will of God. But the case is, this is 
not in fact a distinct principle. It is never any thing more or 
less tha~1 on~ or other of the three before-mentioned principles 
prescntmg itself un_der another shape. The will of God here 
:e_a1_1t c~ot be h~s revealed will, as contained in the sacred 

ntings: ror that is a systexn which nobody ever thinks of 
1 King James the First of En la . . . 

Arians: two of whom he b g • nd h_ad conceived a violent antipathy agamst 
0 ut r~1uch difficulty: the no:r:~-s~ 0 [~1s ~ratification he procured ?imsclf with­
a funous book against Vorstius f, t c ~mes were favourable to 1t. ~~ wrote 
Vorstius was at a distance H ' or bc1ng what was called an Arnuruan: for 
blast to Tobacco,' against ·the :t:0 Wrote a furious book, called 'A C?unter­
thcn lately introduced. Had the ~~ t_hat drug, which Sir Walter Ral:1gh ?ad 
he would have burnt the Anab . tions of the times co-operated with him, 
However, he had the satisfacat1~15t and the _smoke of tobacco in the same fire. 
thou_gh for another crime. n of Putung Raleigh to death afterwards, 
ha~:sputes_ conceming the cornparati . . 
h obccasioned very serious bick . ve excellence of French and Italian mUSIC 

ave een so ( cnngs at P . 0 . Id 
the rry says Mr. D' Ale b ans. ne of the partles wou not 
PUtequfli{l. Pretences Were sough7 rtb) to have brought government into 
upon° th e nature, ~nd of at least e a tcr and urged. Long before that, a dis­
between ethcomparauve merits of i~al Warmth, had been kindled at London 
Unfrequent e lprovers and disapprov ~ composers at London; where riots 
Cndians in ~h Fe ground of quarrel bcrs of a new play arc, at this day, not 
empires desol /bl~ ~s n_ot more friv~rveen the Bigcndians and the Little­
of persons los: their Ii u~sia, it is Sa.id, th~~s than m_any an one which has laid 
about the nurnbe ves In a quarrel, in w e was a tlme when some thousands 
Was in days of :r o_f inge~s _to be Used i hich t!te government had taken part, 
t,1k c any other y ; •• t e muu~tcrs of Cath ~aking the sign of the cross. This 

~ar In such disputes th erinc II. are better i11stmctedc than to 
(Tl/ltd fl'/JIII d11111g onr annthi:r a ,~isch~ ~hat of preventing the parties con-

~ See rh. xvi [IJivi,ionj. par. 42, 4t c • 

a Hume's Hist. vol. 6. Ii t\\e\,111~l'\ L,,1i Slit bl ibertc de la Musiqttc. 
c Instruct. art. 474, 47\ \"H:, 
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recurring to at this time of day, for the details of political 
administration: and even before it can be applied to the details 
of private conduct, it is universally allowed, by the most 
eminent divines of all persuasions, to stand in need of pretty 
ample interpretations; else to what use are the works of those 
divines? And for the guidance of these interpretations, it is 
also allowed, that some other standard must be assumed. 
The will then which is meant on this occasion, is that which 
may be called the presumptive will: that is to say, that which is 
presumed to be his will on account of the conformity of its 
dictates to those of some other principle. What then may be 
this other principle? it must be one or other of the three 
mentioned above: for there cannot, as we have seen, be any 
more. It is plain, therefore, that setting revelation out of the 
question, no light can ever be thrown upon the standard of 
right and wrong, by any thing that can be said upon the 
question, what is God's will. We may be perfectly sure, 
indeed, that whatever is right is conformable to the will of 
God: but so far is that from answering the purpose of showing 
us what is right, that it is necessary to know first whether a 
thing is right, in order to know from thence whether it be 
conformable to the will of God.1 

19. There are two things which are very apt to be con-Antipa!hy, ~et 

founded: but which it i1:1ports us care_fully to dis~guish:-~;~0%';';,:\~er 
the motive or cause, wluch, by operatmg on the mmd of an so right, •is never 
individual, is productive of any act: and the ground or reason of itself a rigl!t 

hi h 1 . } th b d . d" ground of act,011. w c warrants a eg1s ator, or o er y-stan er, m regar mg 

1 The principle of theology refers every thing to God's pleasure. But Tire principle of 
what is God's pleasure? God docs not, he confessedly does not now, either theology }101v 
speak or write to us. How then are we to know what is his pleasure? By red11cible to one 
observ_ing what is our own pleasure, and pronouncing it to be his. Accordingly or anotl1er of the 
what 1s called the pleasure of God, is and must necessarily be (revelation three principles. 
apart) neither more nor less than the good pleasure of the person, whoever 
he be, who is pronouncing what he believes, or pretends, to be God's pleasure. 
How know you it to be God's pleasure that such or such an act should be 
abstained from? whence come you even to suppose as much? 'Because the 
engaging in it would, I imagine, be prejudicial upon the whole to the happiness 
of mankind;' says the partizan of the principle of utility: 'Because the commis-
sion of it is attended with a gross and sensual, or at least with a trifling and 
transient satisfaction;• says the partizan of the principle of asceticism: 'Because 
I detest the thought of it; and I cannot, neither ought I to be called upon to 
tell why;' says he who proceeds upon the principle of antipathy. In the words 
of one or other of these must that person necessarily answer (revelation apart) 
who professes to take for his standard the will of God. 

K 
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that act with :111 eye of approb;-itilm. When the act happens, in 
the particular inst:rncc in c.p1estion, to be productive of effects 
which \\'c :1pprovc of, much more if we happen to observe 
~l1:1t the s:111~\ motive 1_11:1y frn1urntly be productive, in other 
mst:1nccs, of t,1e likc dtccts, we arc :1pt to tr:rnsfcr our approba­
tion to the motive itsc If, :md to :1ssume, as the just ground for 
the approbation \Ve bestl1\v on the act, the circumstance of its 
origin:1ting from that motive. It is in this way that the senti­
mcnt ?f :1ntip:1thy has often been considered as a just ground 
of action Antipathy, for instance, in such or such a case, is 
the c:1t_1sc of an action which is attended with good effects: 
but tlm docs not make it a right ground of action in that 
ca~c, any more than in any other. Still farther. Not only the 
cflects arc gond, but the agent secs beforehand that they will 
be _so. This may nuke the action indeed a perfectly right 
act~on: but it does not make antipathy a right ground of 
action. For the same sentiment of antipathy, if implicitly 
dcfrrrcd to, may be, and very frequently is, productive of the 
very worst effects. Antip:1thy, therefore, can never be a 
right ground of action. No more, therefore, can resentment, 
which, as will be seen more particularly hereafter, is b~t a 
111odification of antip:nhy. The only right grom~d of ~cuon, 
that can possibly subsist, is, after all, the_ cons1derat1on of 
utility, which if it is a right principle of action, and of_appro­
bation, in any one case, is so in every other. Other prmciples 
in abundance, that is, other motives, may be the reasons why 
such and such an act lzas been done: that is, the reasons or 
causcs of its being donc: but it is this alone that can be the 
reason why it mi~l1t or ought to have been done. Antipathy 

b . 
or resentment requires always to be regulated, to prevent its 
doing mischief: to be regulated by what? always by the 
principle of utility. The principle of utility neither requires 
nor admits of any other regulator than itself. 



CHAPTER III 

OF THE FOUR SANCTIONS OR SOURCES OF PAIN AND 

PLEASURE 

1. IT has been shown that the happiness of the individuals, C~11nexio11 of 

of whom a community is composed, that is their pleasures and !z;:/!~::;;e­
their security, is the end and the sole end which the legislator cedi11g. 

ought to have in view: the sole standard, in conformity to 
which each individual ought, as far as depends upon the 
legislator, to be made to fashion his behaviour. But \vhether 
it be this or any thing else that is to be done, there is nothing 
by which a man can ultimately be made to do it, but either 
pain or pleasure. Having taken a general view of these two 
grand objects (viz., pleasure, and what comes to the same thing, 
immunity from pain) in the character of final causes; it will 
be necessary to take a view of pleasure and pain itself, in the 
character of cfficic11t causes or means. 

2. There arc four distinguishable sources from which Four sanctio11s 

pleasure and pain arc in use to flow: considered separately, ;,e::~~~:i 
they may be termed the physical, the political, the moral, and pain. 
the religious: and inasmuch as the pleasures and pains belonging 
to each of them are capable of giving a binding force to any 
law or rule of conduct, they may all of them be termed 
sa11ctio11s.1 

1 Sanctio, in Latin, was used to signify the act of bi11di11g, and, by a common 
grammatical transition, a11y tl,i11g 1"11ic/1 serr•es to bind a 111a11: to wit, to the 
observance of such or such a mode of conduct. According to a Latin gram­
marian,,i the import of the word is derived by rather a far-fetched process (such 
as those commonly are, and in a great measure indeed must be, by which 
intellectual ideas are derived from sensible ones) from the word sa11g11is, 
blood: because, among the Romans, with a view to inculcate into the people a 
persuasion that such or such a mode of conduct would be rendered obligatory 
upon a man by the force of which I call the religious sanction (that is, that he 
would be made to suffer by the extraordinary interposition of some superior 
being, if he failed to observe the mode of conduct in question) certain cere­
monies were contrived by the priests: in the course of which ceremonies the 
blood of victims was made use of. 

A Sanction then is a source of obligatory powers or motives: that is, of pains 

" Servius. See Ainsworth's Diet. ad verbum Sa11ctio. 

147 
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that act with an eye of approb:i.tion. \Vhcn the act happens, in 
the particular instance in q ucscion, to be productive of effects 
which we approve of, much more if ,ve happen to observe 
that the same motive may frequently be productive, in other 
instances, of the like cflcccs, we arc apt to transfer our approba­
tion to the motive itself, and to assume, as the just ground for 
the approbation we bestow on the act, the circumstance of its 
originating from chat motive. le is in this way chat the senti­
ment of antipathy has often been considered as a just ground 
of action Antipathy, for instance, in such or such a case, is 
the cause of an action which is attended with good effects: 
but this docs not make it a right ground of action in that 
case, any more than in any other. Still farther. Not only the 
effects are good, but the agent secs beforehand that they will 
be so. This may make the action indeed a perfectly right 
act~on: but it docs not m:i.kc antipathy a right ground of 
action. For the same sentiment of antipathy, if implicitly 
deferred to, may be, and very frequently is, productive of the 
v_cry worst effects. Antipathy, therefore, can never be a 
nght ground of action. No more, therefore, can resentment, 
whic_h, as_ will be seen more particularly hereafter, is but a 
mod1ficat1on of antipathy. The only right ground of action, 
that can possibly subsist, is, after all, the consideration of 
utility, which if it is a right principle of action, and of appro­
bation, in any one case, is so in every other. Other principles 
in abundance, that is, other motives, may be the reasons why 
such and such an act has been done: that is, the reasons or 
causes of its being done: but it is this alone that can ?c the 
reason why it might or ought to have been done. Antipatl~y 
or resentment requires always to be regulated, to prevent its 
doing mischief: to be regulated by what? al~vays by _the 
principle of utility. The principle of utility neither rcqmres 
nor admits of any other regulator than itself. 
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any concern) those of them which belong to any one of those 
sanctions, differ not ultimately in kind from those which 
belong to any one of the other three: the only difference 
there is among them lies in the circumstances that accompany 
their production. A suffering which befalls a man in the 
natural and spontaneous course of things, shall be styled, for 
instance, a calmnity; in which case, if it be supposed to befall 
him through any imprudence of his, it may be styled a punish­
ment issuing from the physical sanction. Now this same 
suffering, if inflicted by the law, will be what is commonly 
called a p1111isl1111c11t; if incurred for want of any friendly 
assistance, which the misconduct, or supposed misconduct, 
of the sufferer has occasioned to be withholden, a punishment 
issuing from the moral sanction; if through the immediate 
interposition of a particular providence, a punishment issuing 
from the religious sanction. 

9. _A man's goods~ or his person, are consu~cd b)'.' fire. fa-ample. 
If this happened to him by what is called an accident, It was 
a calamity: if by reason of his own imprudence (for instance, 
from his neglecting to put his candle out) it may be styled a 
punishment of the physical sanction: if it happened to him by 
the sentence of the political magistrate, a punishment belong­
ing to the political sanction; that is, what is commonly called 
a punishment: if for want of any assistance which his 11eighbo11r 
withheld from him out of some dislike to his moral character, 
a punishment of the moral sanction: if by an immediate act 
of God's displeasure, manifested on account of some sin com­
mitted by him, or through any distraction of mind, occasioned 
by th_e dread of such displeasure, a pwiishment of the religious 
sanct1on.1 

10. As to such of the pleasures and pains belonging to the Ti 
1• • d f h kind th lose 1111 • I re 1g1ous sanction, as regar a future life, o w at ese regard f,11' 1 

b ki h b J;r. a lltr, 
may ewe cannot 10w. T ese lie not open to our o serva- !,e ~re not re 
tion. During the present life they arc matter only of cxpecta-ff:,C;1~cally 
ti.on: and, whether that expectation be derived from natural 11• 

or revealed religion, the particular kind of pleasure or pain, 
if it be different from all those which lie open to our observa-

1 A ~uffering conceived ~o befall a man by the immediate ~ct of God,_ as 
~bo_ve, 1s often, for shortness sake, called a judgmcut: instead of saymg, a suffcr!ng 
mfhcted on him in consequ~nce of a special judgment formed, and resolution 
thereupon taken, by the Deity. 



1. T/Je p/iysical 
sa11cti<i11. 

148 PRINCIPLES OF MORALS AND LEGISLATION 

3. If it be in the present lik and from the ordinary course 
of nature, not purposely modified by the interposition of the 
will of any human being, nor by any extraordinary inter­
position of any superior invisible being, that the pleasure or 
the pain takes place or is expected, it may be said to issue from 
or to belong to the physical sa11ctio11. 

2. T/Je political. 4. If at the hands of a particular person or set of persons in 
the community, who under names correspondent to that of 
judge, arc chosen for the particular purpose of dispensing it, 
according to the will of the sovereign or supreme ruling 
po\ver in the state, it may be said to issue from the political 
sanction. 

3. The mC1rnl or 
popular. 

5. If at the hands of such cha11ce persons in the community, 
as the party in question may happen in the course of his life to 
have concerns with, according to each man's spontaneous 
disposition, and not according to any settled or concerted 
rule, it may be said to issue from the moral or popular sanction.1 

4. The religious. 6. If from the immediate hand of a superior invisible being, 
either in the present life, or in a future, it may be said to issue 
from the religious sanction. 

Tia· pleasures 7. Pleasures or pains which may be expected to issue from 
a11d pai11s whic/1 h J • 1 1· • 1 1 • all f th b belor1.'! 10 tlie t e p 1ys1ca, po 1t,ca, ~r mora_ sanct10~, must o. em e 
religious sa11c- expected to be experienced, 1f ever, m the present life: those 
tiou, m~y which may be expected to issue from the religious sanction, 
re(!ard e1t/Jer t/1e b d b . · ] • ] lifc 
p;cse11t life or a may e expecte to e experienced e1t 1er 111 t 1e present e 
fi1111rc. or 1n a future. 
Those ,vlzic/1 8. Those which can be experienced in the present life, can 
rq:ar1•~)'1fic pre- of course be no others than such as human nature in the course 
se11t !JC, rom f 
111/ziclz so,•ver o the present life is susceptible of: and from each of these 
source tlzq flo1v. sources may flow all the pleasures or pains of which, in the 
differ 011ly i11 tl,e f I lifi h ' "bl w· h cirwmsz,mces Clf course o t 1e present ~• u~an nature 1s suscep~1 e._ 1t 
t/Jeir production. regard to these then (with which alone we have m this place 

and pleasures; which, according as they arc connected with such or such modes 
of conduct, operate, and arc indeed the only things which can operate, as 
motives. See Chap. x. [Motives]. 

1 Better termed pop11/ar, as more directly indicative of its constituent cawe; 
as likewise of its relation to the more common phrase p11blic opi11io11, in French 
opinion p11bliq11e, the name there given to that tutelary power, of which oflate 
so much is said, and by which so much is done. The latter appellation is how~ 
ever unhappy and inexpressive; since if opi11io11 is material, it is only in virtue 
of the influence it exercises over action, through the medium of the affections 
and the will. 
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any concern) those of them which belong to any one of those 
sanctions, differ not ultimately in kind from those which 
belong to any one of the other three: the only difference 
there is among them lies in the circumstances that accompany 
their production. A suffering which befalls a man in the 
natural and spontaneous course of things, shall be styled, for 
instance, a calamity; in which case, if it be supposed to befall 
him through any imprudence of his, it may be styled a punish­
ment issuing from the physical sanction. Now this same 
suffering, if inflicted by the law, will be what is commonly 
called a p1111isl1111c11t; if incurred for want of any friendly 
assistance, which the misconduct, or supposed misconduct, 
of the sufferer has occasioned to be withholden, a punishment 
issuing from the moral sanction; if through the immediate 
interposition of a particular providence, a punishment issuing 
from the religious sanction. 

9. A man's goods, or his person, are consumed by fire. Example. 

If this happened to him by what is called an accident, it was 
a calamity: if by reason of his own imprudence (for instance, 
from his neglecting to put his candle out) it may be styled a 
punishment of the physical sanction: if it happened to him by 
the sentence of the political magistrate, a punishment belong­
ing to the political sanction; that is, what is commonly called 
a punishment: if for want of any assistance which his 11eighbo11r 
withheld from him out of some dislike to his moral character, 
a punishment of the moral sanction: if by an immediate act 
of God's displeasure, manifested on account of some sin com­
mitted by him, or through any distraction of mind, occasioned 
by the dread of such displeasure, a punishment of the religious 
sanction.1 

10. As to such of the pleasures and pains belonging to the Tliose 1 . 1 
religious sanction, as regard a future life, of what kind these ':-f!ard :;,::,:,e 
may be we cannot know. These lie not open to our observa- 1ife ~re not 

tion. During the present life they arc matter only of cxpecta-l~:,~:~1/y 
tion: and, whether that expectation be derived from natural 
or revealed religion, the particular kind of pleasure or pain, 
if it be different from all those which lie open to our observa-

1 A suffering conceived to befall a man by the immediate act of God, as 
above, is often, for shortness' sake, called aj11dg111e11t: instead of saying, a suffering 
inflicted on him in consequence of a special judgment formed, and resolution 
thereupon taken, by the Deity. 
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tion, is what we can have no idea of. The best idc~s \~C can 
obtain of such pains and pleasures arc altogether_ unhqmdated 
in point of quality. In what other respects our ideas of them 
may be liquidated will be considered in _anot_her place.1 

The physical 11. Of these four sanctions the physical 1s altogether, we 
sanction in- may observe, the ground-work of the political and the moral: 
clmied in each of • • ls f l 1· · · f l l b l • the other three. so 1s 1t a o o t 1e re 1g1ous, u1 as ar as t 1e atter cars re anon 

Use of this 
,/,apter. 

to the present life. It is included in each of those other three. 
This may operate in any case, (that is, any of the pains or 
pleasures belonging to it may operate) independently of tl,em: 
none of tl1cm can operate but by means of this. In a word, the 
pow~rs of nature may operate of themselves; but neither the 
magistrate, nor m.en at large, ca11 operate, nor is God in the 
case in question s11pposcd to operate, but through the powers of 
nature. 

12. ~or these four objects, which in their nature have so 
much m common, it seemed of use to find a common name. 
It seemed of use, in the first place, for the convenience of 
giving a n;,.me to certain pleasures and pains, for which 
a name equally characteristic could hardly otherwise have 
been found: in the second place, for the sake of holding up the 
efficacy of certain moral forces, the influence of which is apt 
not to b~ sufficiently attended to. Does the political sanction 
exert an mfluence over the conduct of mankind? The moral, 
the religious sanctions do so too. In every inch of his career 
arc the operations of the political magistrate liable to be aided 
or i m pedcd by these two foreign powers: ~ho, one ~r ot~1er 

0 ( them, or huth, an: sme to be either his nv~s or lus ~es. 
. l t l • to lc"ve them out of his calculattons? Docs 1t 1appcn o um " . . 1 u1 

he will be sure almost to fmd himself m1~taken m t 11 rf th~-
Ot all this we shall tmd abundant proofs m the seque _o a1i15 
work. It behoves him, therefore, to have them co1i~tbi:1u 1Y 

. 1 d h a name as ex u its t 1e he fore his eyes; and t 1at un er sue . 
relation they bear to his own purposes and designs. 

1 Sec ch. xiii. [Cases unmcct] par. 2. note. 



CHAPTER IV 

VALUE OF A LOT OF PLEASURE OR PAIN, HOW TO 
BE MEASURED 

1. PLEASURES then, and the avoidance of pains, are the et1ds Use of this 

which the legislator has in view: it behoves him therefore to cliapter. 
understand their 11a/11e. Pleasures and pains are the i11stmments 
he has to work with: it behoves him therefore to understand 
their force, which is again, in other words, their value. 

2. To a person considered by himself. the value of a pleasure Ci,curnst 
or pain considered by itself. will be greater or less, according to to be tak~n~: 

the four following circumstances1 : the. account i,.° 
I ~~h 

I. ts intensity. value ofig t e 
2. Its duration. .n_ire or pa~nPjea-
3. Its certainty or uncertai11ty. .n.~ered WiJh <>n­

'f.Jerenct"t 
4. Its propi11quity or remoteness. single P O a 

. 3. !hese are the circumstances which are to be considered and by~:[;: 

lil estimating a pleasure or a pain considered each of them by-considered 

itsel( But when the value of any pleasure or pain is considered ~~fnected w;,::,S 
for the purpose of estimating the tendency of any act by which or ;:t:;tisures 

it is produced, there arc two other circumstances to be taken • 
into account; these are, 

5. Its fewndity, or the chance it has of being followed by 
sensations of the same kind: that is, pleasures, if it be a pleasure: 
pains, if it be a pain. 

6. Its p11rity, or the chance it has of not being followed by 

1 These circumstances have since been dominated eleme11ts or dimrnsio11s of 
val11e in a pleasure or a pain. . 

Not long after the publica~on of the first edition, the follo.ymg memoriter 
verses were framed, in the view of lodging more etfectu~Y, _m the memory, 
these points, on which the whole fabric of morals and leg1slat1on may be seen 
to rest. 

[11te11se, long, ~ertaill, speedy, fmiifi1l, pure­
Such marks m plrasures and in pains endure. 
Such pleasur~s see~ if private be thy end: 
If it be public, wide let them txtend. 
Such pai,is avoid, whichever be thy view: 
If pains must come, let them exte11d to few. 
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scm.1tions of the ''J'JJ<'Sitc kinJ: that is, pains, if it be a pleasure: 
pk:isurcs, if it he :.i pain. 

These two last. however, arc in strictness scarcely to be 
deemed properties of the pleasure or the pain itself; they are 
not, therefore, in strictness to be taken into the account of the 
value of that pleasure or that pain. They arc in strictness to 
be deemed properties on! y of the act, or other event, by which 
such pleasure or pain has been produced; and accordingly are 
only to be taken into the account of the tendency of such act 
or such event. 

4. To a 1111111ber of persons, with reference to each of whom 
the value of a pleasure or a pain is considered, it will be greater 
or less, according to seven circumstances: to wit, the six pre­
ceding ones; 11iz. 

I. Its i11te11sity. 
2. Its duration. 
3. Its certainty or 1111certai11ty. 
4- Its propi11q11ity or remoteness. 
5. Its fcwndity. 
6. Its p11rity. 
And one other; to wit: 
7- Its extent; that is, the number of persons to whom it 

extends; or (in other words) who are affected by it. 
5. To take an exact account then of the general tendency of 

any act, by which the interests of a community are affected, 
proceed as follows. Begin with any one person of those whose 
interests seem most immediately to be affected by it: and 
take an account, 

I. Of the value of each distinguishable pleasure which 
appears to be produced by it in the first instance. 

2 : ~f the value of each pain which appears to be produced 
by it m the first instance. 

3. Of the value of each pleasure which appears to be pro­
duced by it after the first. This constitutes the fecundity of the 
first pleas11re and the imp11rity of the first pain. 

4- Of the value of each pain which appears to be produced 
by it after the first. This constitutes the Jern11dity of the first 
pain, and the impurity of the first pleasure. 

5. Sum up all the values of all the pleas11res on the one side, 
and those of all the pain.c; on the other. The balance, if it be on 



VALUE OF PLEASURE OR PAIN, HOW MEASURED 153 

the side of pleasure, will give the good tendency of the act upon 
the whole, with respect to the interests of that individual 
person; if on the side of pain, the bad tendency of it upon the 
whole. 

6. Take an account of the t111111bcr of persons whose interests 
appear to be concerned; and repeat the above process with 
respect to each. S11111 11p the numbers expressive of the degrees 
of good tendency, which the act has, with respect to each 
individual, in regard to whom the tendency of it is good upon 
the whole: do this again with respect to each individual, in 
regard to whom the tendency of it is good upon the whole: do 
this again with respect to each individual, in regard to whom 
the tendency of it is bad upon the whole. Take the balance; 
which, if on the side of pleas11re, will give the general good 
tendency of the act, with respect to the total number or com­
munity of individuals concerned; if on the side of pain, the 
general evil tendency, with respect to the same community. 

6. It is not to be expected that th.is process should be strictly Use of tl1cfore­
pursued previously to every moral judgment, or to everygoingprocess. 
legislative or judicial operation. It may, however, be always 
kept in view: and as near as the process actually pursued on 
these occasions approaches to it, so near will such process 
approach to the character of an exact one. 

7. The same process is alike applicable to pleasure and pain, The same pro­
in whatever shape they appear: and by whatever denomina-cess applicable 
tion they are distinguished: to pleasure, whether it be called :r:J;!:;~~;~'• 
good (which is properly the cause or instrument of pleasure) c/1ief, and all 
or pro.fit (which is distant pleasure, or the cause or instrument 0~ modijica­
of distant pleasure,) or co11ve11ie11ce, or ad,,anta~e, benefit, :;;s/f;,f.1ea.mre 
emolument, happiness, and so forth: to pain, whether 1t be called 
evil, (which corresponds to good) or mischief, or inconvenience, 
or disadvantage, or loss, or 11nhappiness, and so forth. 
_ 8. Nor is this a novel and_ unwarr~nted, ~y more than itCo'![ormity C!f 
1s a useless theory. In all this there 1s nothing but what the 111~11 s practice to 

• f ankind h h h 1 • this theory practice o m , w eresoever t ey ave a c ear view • 
of their own interest, is perfectly conformable to. An article 
of property, an estate in land, for instance, is valuable, on 
what account? On account of the pleasures of all kinds which 
it enables a man to produce, and what comes to the same 
thing the pains of all kinds which it enables him to avert. 
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But the value of such an article of property is tm.iversally 
undcrstonJ to rise or fall according to the length or shortness 
of the time which a man has in it: the certainty or uncertainty 
of its coming inw possnsion: and the nearness or remoteness 
of the ti1m: at which, if at all, it is to come into possession. 
As to the.: i,itcnsit y of the plea~ures which a man may derive 
from it, this is never thought of, because it depends upon the 
use which each particubr pcrson may come to make of it; 
which cannot be estimated rill the particular pleasures he may 
come to derive from ir, or the particular pains he may come to 
exclude by means of it, arc brought to view. For the same 
reason, neither docs he think of the fccrmdity or p11rity of those 
pleasures. 

Thus much for pleasure and pain, happiness and w1-

happincss, in general. W c come now to consider the several 
particular kinds of pain and pleasure. 



CHAPTER V 

PLEASURES AND PAINS, THEIR KINDS 

1. HAVING represented what belongs to all sorts of pleasures Pl~as11rcs and 
and pains alike, we come now to exhibit, each by itself, thepams_ are either 

1 f . d l p . d l 1. Simple: or scvcra sorts o pams an p casurcs. ams an p casures may 2. Complex. ' 
be called by one general word, interesting perceptions. 
Interesting perceptions arc either simple or complex. The 
simple ones arc those which cannot any one of them be 
resolved into more: complex arc those which arc resolvable 
into divers simple ones. A complex interesting perception 
may accordingly be composed either, 1. Of pleasures alone: 
2. Of pains alone: or, 3. Of a pleasure or pleasures, and a pain 
or pains together. What determines a lot of pleasure, for 
example, to be regarded as one complex pleasure, rather than 
as divers simple ones, is the nature of the exciting cause. 
Whatever pleasures are excited all at once by the action of 
the same cause, arc apt to be looked upon as constituting all 
together but one pleasure. 

2. The several simple pleasures of which human nature is 77,e simple 
susceptible, seem to be as follows: 1. The pleasures of sense. pleas11rcs e1111111-

2. The pleasures of wealth. 3. The pleasures of skill. 4. The crated. 
pleasures of amity. 5. The pleasures of a good name. 6. The 
pleasures of power. 7. The pleasures of piety. 8. The pleasures 
of benevolence. 9. The pleasures of malevolence. 10. The 
pleasures of memory. 1 I. The pleasures of imagination. 
12. The pleasures of expectation. 13. The pleasures dependent 
on association. 14. The pleasures of relic£ 

?· The several simple pains seem to be as follows: I: The Tl'.e simple 
pams of privation. 2. The pains of the senses. 3. The pams of pams c1111111er­
awkwardness. 4. The pains of enmity. 5. The pains of an ill ated. 
name. 6. The pains of piety. 7, The pains of benevolence. 
8. The pains of malevolence. 9. The pains of the memory. 
10. The pains of the imagination. II. The pains of expecta-
tion. 12. The pains dependent on assoc:iation.1 

1 The catalogue here given, is what seemed to be a complete list of the A_ualytica/ 
several simple pleasures and pains of which human nature is susceptible: v~ew, why none given. 
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1. Pleasures of 4. I. The pleasures of sense seem to be as follows: 1. The 
sense emm,era- pleasures of the taste or palate; including whatever pleasures 
red. arc experienced in satisfying the appetites of hunger and thirst. 

2. The pkasure of intoxication. 3. The pleasures of the organ 
of smelling. 4. The pleasures of the touch. 5. The simple 
pleasures oLf the car; independent of association_- ~- The simple 
pleasures of the eye; in<lcpcndcnt of assoc1at1011. 7. The 
pleasure of the sexual sense. 8. The pleasure of health: or, the 
internal pleasurable feeling or Aow of spirits (as it is called) 
which accom panics a state of full health and vigour; especially 
at times of moderate bodily exertion. 9. The pleasures of 
novelty: or, the pleasures derived from the gratification of 
the appetite of curiosity, by the application of new objects 
to any of the senscs. 1 

2. Plearnm of 5. 2. By the pleasures of wealth may be rneant those 
ivcalt!,, "'hie/, pleasures which a man is apt to derive from the consciousness 
arc e_,t!ier of 1 of possessing any article or articles which stand in the list of 
acq111s11w11 or o . . . · l J 
possessio11. mstruments of enjoyment or security, and mor~ par~1cu ar Y 

3. Plca.wres of 
skill. 

4. Pleasures of 
amity. 

at the time of his first acquiring them; at wluch tune the 
pleasure may be styled a pleasure of gain or a pleasure of 
acquisition: at other times a pleasure of possession. 

3. The pleasures of skill, as exercised upon particular 
objects, arc those which accompany the application of such 
particular instruments of enjoyment to their uses, as cannot 
be so applied without a greater or less share of difficulty or 
exertion. 2 

6. 4. The pleasures of amity, or self-recommendation, arc 
the pleasures that may accompany the persuasion of a man's 

insomuch, that if, upon any occasion whatsoever, a man feels pleasure or 
pain, it is either referable at once to some one or other of these kinds, or 
resolvable into such as arc. It might perhaps have been a satisfaction to !he 
reader, to have seen an analytical view of the subject, taken upon an cxhausuvc 
plan, for the purpose of demonstrating the catalogue to be what it purpo~ts 
to be, a complete one. The catalogue is in fact the result of such an analysis; 
which, however, I thought it better to discard at present, as being of too meta­
physical a cast, and not strictly within the limits of this design. Sec Chap. xiii. 
(Cases unmcct), par. 2. Note. 
. 1 There arc also pleasures of novelty, excited by the appearance of new 
ideas: these arc pleasures of the imagination. See infra 13 . 
. • !'or instance, the ylcasurc of being able to gratify the sense of hearing, by 

smg1_ng, o~ pcrfc_irmmg upon any musical instrument. The pleasure thus 
obt~mcd, 1s a t~mg supcradd:d to, and perfectly distinguishable from, that 
which a man cnJoys from hcarmg another person perform in the same manner. 
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being in the acquisition or the possession of the good-will of 
such or such assignable person or persons in particular: or, 
as the phrase is, of being upon good terms with him or them: 
and as a fruit of it, of his being in a way to have the benefit 
of their spontaneous and gratuitous services. ,f 

7. 5. The pleasures of a good name arc the pleasures thats. Pier;:,:/ 
accompany the persuasion of a man's being in the acquisition a goo " 
or the possession of the good-will of the world about him; 
that is, of such members of society as he is likely to have 
concerns with; and as a means of it, either their love or their 
esteem, or both: and as a fruit of it, of his being in the way to 
have the benefit of their spontaneous and gratuitous services. 
These may likewise be called the pleasures of good repute, the 
pleasures of honour, or the pleasures of the moral sa.nction.1 ,J 

8. 6. The pleasures of power arc the pleasures that accom-6. Pleasures 0 

pany the persuasion of a man's being in a condition to disposepoiver. 
people, by means of their hopes and fears, to give him the 
benefit of their services: that is, by the hope of some service, 
or by the fear of some disservice, that he may be in the way to 
render them. 

9. 7. The pleasures of piety are the pleasures that accom- 7._ Pleasures of 
pany the belief of a ma.n's being in the acquisition or in posscs-p,ety. 
sion of the good-will or favour of the Supreme Being: and 
as a fruit of it, of his being in a way of enjoying pleasures to 
be received by God's special appointment, either in this life, 
or in a life to come. These may also be called the pleasures 
of religion, the pleasures of a religious disposition, or the 
pleasures of the religious sanction.2 . 

10. 8. The pleasures of benevolence are the pleasures 8. Pleasures 01 
1 · fi · f 1 d b be11e110/ence or resu tmg rom the view o any p easures suppose to c good-ivi/1. 

possessed by the beings who may be the objects of benevo-
lence; to wit, the sensitive beings we a.re acquainted with; 
under which are commonly included, 1. The Supreme Being. 
2. Human beings. 3. Other animals. These may also be called 
the pleasures of good-will, the pleasures of sympathy, or the 
pleasures of the benevolent or social affections. 

11. 9. The pleasures of malevolence are the pleasures 9. Pleasures of 
ul . fi . f . d b rr d malevo/etice or res tmg rom the view o any pam suppose to e surrere ill-,vill. 

by the beings who may become the objects of malevolence: 
1• St'c Chap. iii. [Sanctions]. 2 See Chap. iii. [Sanctions]. 
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to wit, I. Human beings. 2. Other animals. These n_1ay ~lso 
be styled the pleasures of ill-will, the pleasures of the 1rasc1blc 
appetite, the pleasures of antipathy, or the pleasures of the 
malevolent or dissocial affections. 

10. Pleasures of 12. Io. The pleasures of the memory arc the pleasures 
the memory. which after having enjoyed such and such pleasures, or even 

in_some case after having suffered such and such pains, a man 
will now and then experience, at recollecting them exactly 
in the ord7r and in the circumstances in which they were 
actually CnJoy7d_ or s~1ffcred. These derivative pleasures may 
of_c<:>ursc be d1stmgmshcd into as many species as there are of 
ongmal perceptions, from whence they m:iy be copied. 

,f Th1c3y may ahlso be styled pleasures of simple recollection. 
11. Pleasims o • II T e pleas f l · · · l 1 
the imagi11a1io11. which ~a b . ures O t 1c nnagmation arc t 1c p casures 

l Y c derived from the contemplation of any such 
:P eas~rffi as may happen to be suggested by the memory but 
~ a 1 erent order, and accomp~nicd by different groups of 
~fctulmsthanccs. T!1esc may accordingly be referred to any one 

1c t rec cardmal p • f • ~ fi 
It is evid t l om~s O tnnc, present, past, or uture. 
the fon:;: ~l~es~. may admit of as many distinctions as those of 

12. Plca~111es of 14. 1 2 . The lea . 
expectauo,i. result fi l P Sures of expectation arc the pleasures that 

1J /'/M!llfl'J 

1,
1

. 1., 111/;11!! ,,11 /II ( ,, 

I -.-·11it1li1111 • /),I 

rom t le contempl • f 
to time f,1turc d :tt1on_ 0 any sort of pleasure, referred 
'fl ,, , f. ' an a~compamcd with the sentiment of belief 

11 ,t. :i so may ad1111t of the same distinctions.1 

15. 13. llil' pleasures uf association arc the pleasures which 
rntai11 objects or inridl'nts may happen to afford, not of 
tl1c111•,dves, hut l\\l'll'\y in virtnl' nf some associ_ati~n they h~ve 

. l . \ • b' , ts or mcidcnts wluch contracted in the mmt ,,·1t 1 ccrtam o ~cc f" • 
• l bl S l • th, case ror mstancc, 

are in themselves P easura c. uc 1 1s c ' l t of 
with the plcasurc of skill. when afforded by ~ucdl ~ se 'ts 

f hcss Tlus cnvcs 1 
incit\ents as compose a game O c • . l l leasurc 
plcas11i-ahle t1ualit y from its~ association partly_wit 1 t 11c P bl 
of ~k1\I, as exncised in the production of incidents P casura e 
of themscl vcs: partly from its association with the pleasures 
of power. Such is the case also with the pleasure of good luc\ 
when afforded by such incidents as compose the game 0 

hazard, or any other game of chance, when played at for 

1 In contradistinction to these, all other pleasures may be termed pleasures 
of t'lljc1y111r11t. 
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nothing. This derives its pleasurable quality from its associa­
tion with one of the pleasures of wealth; to wit, with the 
pleasure of acquiring it. 

16. 14. Farther on we shall sec pains grounded upon 14._ Pleasures ef 
1 • t·k 1 d d ,c1,ef. p casures; 111 1 ·c n1anncr may we now see p casurcs grow1 c 

upon pains. To the catalogue of pleasures may accordingly be 
added the pleasures of rclil:f: or, the pleasures which a man 
experiences when, after he has been enduring a pain of any 
kind for a certain time, it comes to cease, or to abate. These 
may of course be distinguished into as many species as there 
arc of pains: and may give rise to so many pleasures of 
memory, of imagination, and of expectation. 

17. I. Pains of privation arc the pains that may result from 1. _Pai!,s ef 
h I l f • • I • f l priva11011. t e t 10ug 1t o not possessmg m t 1e time present any o t 1e 

several kinds of pleasures. Pains of privation may accordingly 
be resolved into as many kinds as there arc of pleasures to 
which they may correspond, and from the absence whereof 
they may be derived. 

18. There are three sorts of pains which arc only so many 171ese_i11cl11de, 
d.fi • f } 1 . f . . Wl h 1 Paws of mo 1 1cations o t 1c scvera pams o pnvat1on. 1en t c d;sirc. 

enjoyment of any particular pleasure happens to be particu-
larly desired, but ,vithout any expectation approaching to 
assurance, the pain of privation which thereupon results takes 
a particular name, and is called the pain of desire, or of 
unsatisfied desire. 

19. Where the enjoyment happens to have been looked for 2. P~ills of dis-
• h d f · h" d appo111t111e11t. wit a egrcc o expectation approac mg to assurance, an 

that expectation is made suddenly to cease, it is called a pain 
of disappointment. 

20. A pain of privation takes the name of a pain of regret 3. Pai11s of 
in two cases: I. Where it is grounded on the memory of a n:gret. 

pleasure, which having been once enjoyed, appears not likely 
to be enjoyed again: 2. Where it is grounded on the idea of a 
pleasure, which was never actually enjoyed, nor perhaps so 
much as expected, but which might have been enjoyed (it is 
supposed), had such or such a contingency happened, which, 
in fact, did not happen. 

21. 2. The several pains of the senses seem to be as follows: 2. Pains qf the 
Tl • f h d 1 • th d" bl se11ses. I. 1e pams o unger an t urst: or e 1sagreea e sensa-

tions produced by the want of suitable substances which 
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ne~d at times to be applied to the alimentary canal 2.. The 
~ms of _the taste: or the disagreeable sensations produced by 

c al:'phcation of various substances to the palate, and other 

3. Pai"s oj 
awkw,1rd,.ess. 

No positive 
pai11s corrrs­
po11d to thr 
pfrasurt: of th,: 
.sexual st:rist:. 

No positi11c 
pai,IS corrcs­
po'1d to rlir 
pleasure o.f 
novrlty. 

-nor ro those 
of wealth. 

superior p f • · f l 
ll arts O the same canal. 3. The xams O t le organ of 

smc • or th d· d b h ffi of •. c isagrceablc sensations pro uce Y t e e uvia 
of ~anous substances when applied to that organ. 4- The pains 

l ~c t?uch: or the dis:1greeable sensations produced by the 
app ICl~on of various substances to the skin. 5 • The simple 
P1ams O the hearing: or the disagreeable sensations excited in 
t 1c organ f l f d • d d 1 • 0 t 1::i.t sense by various kinds o soun s: m cpen-

_c•11t Y (as before), of association. 6. The simhle pains of the 
stg lt • or tl d. h b ·b 1~ isagrecable sensations if any sue t ere e, that 
~ 1jY e dxcacd in the organ of that sense by visible images 
1_1~ cp~n ent of the principle of association. 71. The p~ 
r L '>ultmg from excessive heat or cold, unless these be referable 
to thl' touch. 8. The pains of disease: or the acute a~d uneasy 
'>Cll<,;ttiom resulting from the several diseases and_ mdisposi­
tions to which human nature is liable. 9· The pam of exer­
tion, whether bodily or mental: or the uneasy sensation ~hich 
is a.pt to accompany any intense effort, whether of mmd or 
bocly. 

22. _3 2 • The pains of awkwardness arc the pains which 
som~t1mes result from the unsuccessful endeavour to apply any 
particular instruments of enjoyment or security to their uses, 
or from the ditficulty a man experiences in applying them.3 

1 The pleasure of the sexual sense seems to have no positive pain to corres­
pond to it: it has only a pain of privation, or pain of the: mental class, the pain 
?f unsatisfied desire. If any positive pain ofbo~y result from the want of such 
mdulgence, 1t belongs to the head of paim of disease. . 

2 The pleasures of novelty have no positive pains co~«:5ponding to them. 
The pain which a man experiences when he is in the condinon of not knowing 
what to do with himself, that pain, which in French is expressed by a single 
word ennui, is a pain of privation: a pain resulting from the absence, not only 
of all the pleasures of novelty, but of all kinds of pleasure whatsoever. 

The pleasures of wealth have also no positive pains corresponding to them: 
the only pains opposed to them are pains of privation. If any positive pains 
result from the want of wealth, they are referable to some other class of 
positive pains; principally to those of the senses. From the want of food, for 
instance, result the pains of hwiger; from the want of clothing, the pains of 
cold; and so forth. 

Is this a distinct 
positive pain or 
only a pai11 of 
privation? 

8 It may be a question, perhaps, whether this be a positive pain of itself, 
or whether it be nothing more than a pain of privation, resulting from the 
consciousness of a wam of skill. It is, however, but a question of words, nor 
docs it matter which way it be determined. 



PLEASURES AND PAINS, THEIR KINDS 161 

23. 4. The pains of enmity are the pains that may accom- 4. P_ai11s of 
pany the persuasion of a man's being obnoxious to the cu,mty. 

ill-will of such or such an assignable person or persons in 
particular: or, as the phrase is, of being upon ill terms with him 
or them: and, in consequence, of being obnoxious to certain 
pains of some sort or other, of which he may be the cause. 

24. 5. The pains of an ill-name, are the pains that accom-?• Pains of an 
pany the persuasion of a man's being obnoxious, or in a way ,II-name. 

to be obnoxious to the ill-will of the world about him. These 
may likewise be called the pains of ill-repute, the pains of dis-
honour, or the pains of the moral sanction.1 

25. 6. 2 The pains of piety arc the pains that accompany the 6._ Pains of 
belief of a man's being obnoxious to the displeasure of thep,ety. 

Supreme Being: and in consequence to certain pains to be 
inflicted by his especial appointment, either in this life or in a 
life to come. These may also be called the pains of religion; 
the pains of a religious disposition; or the pains of the religious 
sanction. When the belief is looked upon as well-grounded, 
these pains arc commonly called religious terrors; when looked 
upon as ill-grounded, superstitious terrors.3 

26. 7. The pains of benevolence are the pains resulting from 7. Pai11s c?f 
the view of any pains supposed to be endured by other beings. benevolence. 

These may also be called the pains of good-will, of sympathy, 
or the pains of the benevolent or social affections. 

1 In as far as a man's fellow-creatures are supposed to be determined by The positive 
any event not to regard him with any degree of esteem or J!ood will, or to pai11s of an ill­
regard him with a less degree of esteem or good will than they would other- name, and the 
wise; not to do him any sorts of good offices, or not to do him so many good pains of priva­
offices as they would otherwise; the pain resulting from such consideration may tion, opposed 
be reckoned a pain of privation: as far as they arc supposed to regard him with to the pleasures 
such a degree of aversion or disesteem as to be disposed to do him positive ill of a good name, 
offices, it may be reckoned a positive pain. The pain of privation, and the nm into one 
positive pain, in this case run one into another indistinguishably. at1other. 

1 There seem to be no positive pains to correspond to the pleasures of No positive 
power. The pains that a man may feel from the want or the loss of power, pai11s correspo11d 
in as far as power is distinguished from all other sources of pleasure, seem to the pleasures 
to be nothing more than pains of privation. of power. 

3 The positive pains of piety, and the pains of privation, opposed to the The positive 
pleasures of piety, run one into another in the same manner as the positive pait1s of piety, 
pains of enmity, or of an ill name, do with respect to the pains of privation, at1d tl,e pains of 
opposed to the pleasures of amity, and those of a good name. If what isprivatiot1, 
apprehended at the hands of God is barely the not receiving pleasure, the pain opposed to the 
is of the privative class: if, moreover, actual pain be apprehended, it is of theP~easures <if 
class of positive pains. piety, "'" 1t1to 

L one another. 



8. Pai11s of 
malevolenu. 

9. Pai11s of 
the memory. 

10. Pai11s of tlie 
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11. Pains of 
expectatio11. 

12. Pai11s of 
association. 

Pleasures and 
pains are either 
self-regarding 
or extra­
regarding. 
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27. 8. The pains of malevolence arc the pains resulting from 
the view of any pkasurcs supposed to be enjoyed by any 
beings ,vho happen to be the objects of a man's displeasure. 
These may also be styled the pains of ill-will, of antipathy, or 
the pains of the malevolent or dissocial affections. 

28. 9. The' pains of the memory may be grow1ded on every 
one of the above kinds, as well of pains of privation as of 
positive pains. These correspond exactly to the pleasures of 
the memory. 

29. 10. The pains of the imagination may also be grow1ded 
on any one of the above kinds, as well of pains of privation as 
of positive pains; in other respects they correspond exactly 
to the pleasures of the imagination. 

30. 1 1. The pains of expectation may be grounded on 
each one of the above kinds, as well of pains of privation 
as of positive pains. These may be also termed pains of 
apprchcnsion. 1 

31. I z. The pains of association correspond exactly to the 
pleasures of association. 

32. Of the above Lsc there arc certain pleasures and pains 
which suppose the existence of some pleasure or pain of some 
other person, to which the pleasure or pain of the person in 
question has regard: such pleasures and pains may be termed 
extra-regarding. Others do not suppose any such thing: these 
may be termed self-regarding.2 The only pleasures and pains 
of the extra-regarding class are those of benevolence and 
those of malevolence: all the rest arc self-rcgarding.3 

In wlzat ways 33. Of all these several sorts of pleasures and pains, there 
the law is con • h" h • li bl th ,emed with the 1s scarce any one w IC 1s not a c, on 1nore accounts an 
above pains a11d one, to come under the consideration of the law. Is an offence 
pleasures. com.mi teed? It is the tendency which it has to destroy, in 

such or such persons, some of these pleasures, or to produce 
some of these pains, that constitutes the mischief of it, and the 

1 In contradistinction to these, all other pains may be termed pains of 
sufferance. 

2 See Chap. x. [Motives). 
Pleasures and 1 I 3 Dy this means the pleasures and pains of amity may be the more c ear Y 
pains of amity distinguished from those of benevolence: and on the other hand, those of 
and enmity dis-
tinguisliedf,om enmity from those of malevolence. The pleasures and pains of amity and 
tliose of enmity :ire of the self-regarding cast: those of benevolence and malevolence 
1,enel'olence and of the cxtra-rcgardmg. 
111alevole11ce. 
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ground for punishing it. It is the prospect of some of these 
pleasures, or of security from some of these pains, that con­
stitutes the motive or temptation, it is the attainment of them 
that constitutes the profit of the offence. Is the offender to be 
punished? It can be only by the production of one or more of 
these pains, that the punishment can be inflicted.1 

1 It would be a matter not only of curiosity, but of some use, to exhibit a Complex 
catalogue of the several complex pleasures and pains, analyzing them at the pleasiires and 
same time into the several simple ones, of which they are respectively com- pains omitted, 
posed. But such a disquisition would take up too much room to be admitted why. 
here. A short specimen, however, for the purpose of illustration, can hardly 
be dispensed with. 

The pleasures taken in at the eye and ear arc generally very complex. The Specimen. 
pleasures of a country scene, for instance, consist commonly, amongst others, Pleasures of a 
of the following pleasures: co1111try pros­

I. Pleasures of the senses. 
1. The simple pleasures of sight, excited by the perception of agreeable 

colours and figures, green fields, waving foliage, glistening water, and the 
like. 

2. The simple pleasure of the cars, c.-.,;cited by the perceptions of the chirping 
of birds, the murmuring of waters, the rustling of the wind among the trees. 

3. The pleasures of the smell, excited by the perceptions of the fragrance of 
flowers, of new-mown hay, or other vegetable substances, in the first stages of 
fermentation. 

4. The agreeable inward sensation, produced by a brisk circulation of the 
blood, and the ventilation of it in the lungs by a pure air, such as that in the 
country frequently is in comparison of that which is breathed in towns. 

TI. Pleasures of the imagination produced by association. 
1. The idea of the plenty, resulting from the possession of the objects that 

arc in view, and of the happiness arising from it. 
2. The idea of the innocence and happiness of the birds, sheep, cattle, dogs, 

and other gentle or domestic animals. 
3. The idea of the constant flow of health, supposed to be enjoyed by all 

these creatures: a notion which is apt to result from the occasional flow of 
health enjoyed by the supposed spectator. 

4. The idea of gratitude, excited by the contemplation of the all-powerful 
and beneficent Being, who is looked up to as the author of these blessings. 

These four last arc all of them, in some measure at least, pleasures of 
sympathy. 

The depriving a man of this group of pleasures is one of the evils apt to 
result from imprisonment: whether produced by illegal violence, or in the 
way of punishment, by appointment of the laws. 

pect. 
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CHAPTER VI 

OF CIRCUMSTANCES INFLUENCING SENSIBILITY 

~- PAIN and pleasure arc produced in men's minds by the 
action of certain causes. But the quantity of pleasure and pain 
runs not uniformly in proportion to the cause· in other 
worhds, to the quantity of force exerted by such ~ause. The 
trut f l • b nice ~ t 115 _0 servati_on rests not upon any metaphysical 
£ ty_ m the import given to the terms cause quantity, and 
Jorce: it will b all . ' 
b e cqu y true m whatsoever manner such force 

e measured. 
2 The di • • h. l • . spos1t1on w ic 1 any one has to feel such or such a 

q~iantity of pleasure or pain, upon the application of a cause of 
g1 Veil f orcc, is what we term the degree or q11a11t1m1 of his 
'.1!'Jlsihility. This may be either gc11cral, referring to t~1e sum 

· I \ \ • d • • n period· or of t H.'. causes tut act upon um unng a give _ • 
• c · \ • f y one particular cause, partrwl,ir, rc.:rerrmg to t 1c action o an 

or sort of cause. f ain or 
3. But in the same mind such and such causes O hp h 

plt::1sure will produce more pain or pleasure than s~c orJt 
oth~r c:1uscs of pain or pleasure: and this propor~on w 111 

diHcrent minds be different. The disposition which any one 
h:1s to have the proportion in which he is affected by two such 
causes, different from that in which another man is affected 
by the ~a~1_e two causes, may be termed the quality or bias of 
lus scns1b1hty. One man, for instance, may be most affected 
by the pleasures of the taste; another by those of the ear. So 
also, if there be a difference in the nature or proportion of two 
pains or pleasures which they respectively experience from 
the same cause; a case not so frequent as the former. From 
l · · c · an may feel the same t 1c same mJury ror mstance, one m 

q uantity of grie'r and resentment together as anothefr man: 
l f • f l an o resent-

but one of them shall feel a greater s 1arc o gne t 1 f . £ 

Exciting causes 
pleasurable a11d 
dolori.fic. 

n1cnt: the other, a greater share of resentment than° gne • 
4. Any incident which serves as a cause, either of pleasure 

or of pain, may be termed an cxciti11g ca.use: if of pleasure, a 
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pleasurable cause: if of pain, a painful, afflictive, or dolorific 
cause.1 

5. Now the quantity of pleasure, or of pain, which a man is <;:ircum.s!ancts 
liable to experience upon the application of an exciting cause, :~f:1~~;: 
since they will not depend altogether upon that cause, will 1vl1at. 
depend in some measure upon some other circumstance or 
circumstances: these circumstances, whatsoever they be, may 
be termed cirwmstanccs i,ifl11enci11g sc11sibility.2 

6. These circumstances will apply differently to different <;:ircums!ancts 
· · · h h · · · injluenang exc1tmg causes; msomuc t at to a certam exc1tmg cause, a sertsibi/ity , 

certain circumstance shall not apply at all, which shall apply enumerated. 
with great force to another exciting cause. But without 
entering for the present into these distinctions, it may be of 
use to sum up all the circumstances which can be found to 
influence the effect of any exciting cause. These, as on a 
former occasion, it may be as well first to sum up together 
in the concisest manner possible, and afterwards to allot a 
few words to the separate explanation of each article. They 
seem to be as follows: I. Health. 2. Strength. 3. Hardiness. 
4. Bodily imperfection. 5. Quantity and quality of know-
ledge. 6. Strength of intellectual powers. 7. Firmness of 
mind. 8. Steadiness of mind. 9. Bent of inclination. 10. 

Moral sensibility. II. Moral biases. 12. Religious sensibility. 
13. Religious biases. 14. Sympathetic sensibility. 15. Sympa-
thetic biases. 16. Antipathetic sensibility. 17. Antipathetic 
biases. 18. Insanity. 19. Habitual occupations. 20. Pecuniary 
circumstances. 21. Connexions in the way of sympathy. 
22. Connexions in the way of antipathy. 23. Radical frame 
of body. 24. Radical frame of mind. 25. Sex. 26. Age. 

1 The exciting cause, the pleasure or pain produced by it, and the intention 
produced by such pleasure or pain in the character of a motive, are objects so 
intimately connected, that, in what follows, I fear I have not, on every occasion, 
been able to keep them sufficiently distinct. I thought it necessary to give the 
reader this warning; after which, should there be found any such mistakes, it 
is to be hoped they will not be productive of much confusion. 

1 Thus, in physical bodies, the momentum of a ball put in motion by im­
pulse, will be influenced by the circumstance of gravity: being in some direc­
tions increased, in others diminished by it. So in a ship, put in motion by the 
wind, the momentum and direction will be influenced not only by the attrac­
tion of gravity, but by the motion and resistance of the water, and several other 
circumstances. 



1. Health. 
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27. Rank. 28. Education. 29. Climate. 30. Lineage. 
3 1. Government. 3 2. Religious profcssion.1 

7. 1. Health is the absence of disease, and consequently of 
all those kinds of pain which are among the symptoms of 
disease. A man may be said to be in a state of health when he 
is not conscious of any uneasy sensations, the primary scat 
of which can be perceived to be anywhere in his body.2 In 
point of general sensibility, a man who is under the pressure 
of any bodily i~disposition, or, as the phrase is, is in an ill 
state of health, 1s less sensible to the influence of any pleasur­
able cause, and more so to that of any affiictive one, than if he 
were well. 

Extent and in­
tricacy of this 
s11bjecl. 

1 An analytical view of 11 th • . 
clusion of the cha t . a_ ese c!rcumstances Wlll be given at the con-
well have been u~d:r • to whi_ch place It was ncccs~:uy to refer it, as it could not 

To sea h rstood, u_ll some of them had been previomly explained. 
the d . re out_ the va1t vanety of exciting or moderating causes, by which 

' egrce or l)Ja1 of a man's sensibility may be influenced, to define the 
boundJfles o( eacli, to extricate them from the entangkments in which they 
arc involved, to lay the effect of each article distin~tly before the reader's 
eye, is, pcrhaps, if not absolutely the most difficult task, at least on~ _of the mo~t 
difficult tasks, within the compass of moral physiology. Disquis1t1ons on t~us 
head can never be completely s:uisfactorv without examples. To provide 
a sufficient collection of such ex:unplcs, w~uld be a work of great labour as 
we\\ as nicety: history and biography would need to be ransacked: a vast 
course of reading wcu.1ld need to be travelled through on purpose. Dy su~h a 
proc~ss th~ present work would doubtless have been rendered more amusing; 
but m p~nnt of bulk, so enormous, that this single chapter would have been 
swell?d mto a considerable volume. Feigned cases, although they may upon 
occasior~ serve to rendc:r the general matter tolerably intelligible, can never 
~e sufficient to render it palatable. On this therefore, as on so many other occa-
5~011 , I lllll~l confine mysrlf to dry and general instruction: discar~ing illustr~­
uon, although sensible that without it instruction cannot mamfest half Its 
efficacy. The subiect, however, is so difficult, and so new, that I shall think I 
have not ill ~ucccc<led, if, without pretending to exhaust it, I shall h?ve been 
able to mark out the principal points of view, and to put the matter m such a 
method as may facilitate the researches of happier inquirers. . . 

The great difficulty lies in the nature of the words; which arc not,fhke !?am 
I I • • b s o various and __ P easure: _names of homogeneous rea entl';Jcs, ut name. d which 

ficnt1ous entitles for which no common genus is to be found. an 
' 1 • f • • • can never ihcrcfi,rr, without a vast and roundabout c 1am o mvcsugaoon~ be picked 

lie broll!\ht 1111tler any exhaustive plan of arrangement, but mus 

up hrre and there as they happen to ~cndir. fl lth this negative account 
I h • tam egrce o 1ca , 1 h · z It may be thoug lt, t at m a cer 1. . d rec ofhcalt 1, t ere ts 

h case n a ccrtam cg £i bl of the matter hard! y comes up to t e • • 1 h I firamc such a com orta e 
• f £i 1· d"ff cd overt lC w o c , d h h d often such a kmd o cc m~ I us with propriety come un er t e _ca 

feel, or flow of spirits, as it is ~ailed, ::n~:icncing any such plcasurabl: fcelmg, 
of positive ple_asurc. But_ without 1 c~nay be well enough said to be m health. 
1f a 111an expcncncc no painful one, 1 
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8. 2. The circumstance of strength, though in point of2. Strtngtl,. 

causality closely connected with that of health, is perfectly 
distinguishable from it. The same man will indeed generally 
be stronger in a good state of health than in a bad one. But 
one man, even in a bad state of health, may be stronger than 
another even in a good one. Weakness is a common concomi-
tant of disease: but in consequence of his radical frame of 
body, a man may be \-Veak all his life long, without experien-
cing any disease. Health, as we have observed, is principally 
a negative circumstance: strength a positive one. The degree 
of a man's strength can be measured with tolerable accuracy.1 

9. 3. Hardiness is a circumstance which, though closely 3. Hardiuess. 

connected with that of strength, is distinguishable from it. 
Hardiness is the absence of irritability. Irritability respects 
either pain, resulting from the action of mechanical causes; 
or disease, resulting from the action of causes purely physio-
logical. Irritability, in the former sense, is the disposition to 
undergo a greater or less degree of pain upon the application 
of a mechanical cause; such as arc most of those applications 
by which simple afflictive punishments are inflicted, as whip-
ping, beating, and the like. In the latter sense, it is the 
disposition to contract disease with greater or less facility, 
upon the application of any instrument acting on the body 
by its physiological properties; as in the case of fevers, or of 
colds, or other inflammatory diseases, produced by the 
application of damp air: or to experience immediate uneasi-
ness, as in the case of relaxation or chilliness produced by an 
over or under proportion of the matter of heat. 

1 The most accurate measure that can be given of a man's strength, seems to Measu 
be that which is taken from the weight or number of pounds and OWlCCS he streng,re 1 
can lift with his hands in a given attitude. This indeed relates immediately tveiglit 1' 1 ie 

only to his arms: but these arc the organs of strength which are most em- can lift a man 
ployed; of which the strength corresponds with most exactness to the general • 
state of the body with regard to strength; and in which the quantum of 
strength is easiest measured. Strength may accordingly be distinguished into 
general and partimlar. 

Weakness is a negative term, and imports the absence of strength. It is, Weak 
besides, a relative term, and accordingly imports the absence of such a quantity u•liat lle.sS, 

of strength as makes the share, possessed by the person in question, less than • 
that of some person he is compared to. Weakness, when it is at such a degree 
as to make it painful for a man to perform the motions necessary to the going 
through the ordinary functions of life, such as to get up, to walk, to dress 
one's self, and so forth, brings the circumstance of health into question, and 
puts a man into that sort of condition in which he is said to be in ill health. 
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Difference Hardiness, even in the sense in which it is opposed to the 
/,etwee11 strength actio f h • l . d. . . ) bl fi th and hardiness. n ° n1ec amca causes, 1s 1stmgms 1a c ro1n Streng . 

4. Bodily im­
perji·cti,,11. 

The external indications of strength arc the abundance and 
firmness of the muscular fibres: those of hardiness, in th.is 
sense, arc_ the firmness of the muscular fibres, and the callosity 
of tl!c skin. Strength is more peculiarly the gift of nature: 

hardmcss, of education. Of two persons who have had, the 
one the education of a o-entlcman the other that of a common 
sailor, _the first may b/the stronger, at the 'same time that the 
other 1s the hardier. 

10: :4· l3y ?odily imperfection may be understood that 
co1_1dmon wl11ch a person is in, who either stands distin­
guished by any remarkable deformity, or wants any of those 
parts or faculties, which the ordinary nm of persons of the 
same sex and age arc furnished with: who, for instance, has 
a hare-lip, is deaf, or has lost a hand. This circumstance, like 
that of ill-health, tends in o-cneral to diminish more or less 
the effect of any pleasurable circumstance, and to increase 
th~.t of any afflictive one. The effect of this circumstance, 
however, admits of great variety: inasmuch as there are a 
great variety of ways in which a man may suffer in h!s per­
sonal appearance, and in his bodily organs and fac~1lt1es: all 
which differences will be taken notice of in their proper 
pbces. 1 . . 

•1 aud 11. 5. So much for circumstances belongmg to the condi-
::; Q11a11t• Y h 1 . h cem the 
;1;,a/ity cf tion of the body: we come now to t os~ w_ uc con . 
knowledge. condition of the mind: the use of ment10111ng these will _be 

seen hereafter. In the first place may be reckoned the quantity 
and quality of the knowledge the person in question happens 
to possess: that is, of the ideas which he has actually in store, 
ready upon occasion to call to mind: meaning such ide~s as are 
in some way or other of an interesting nature: that 1s, of a 
nature in some way or other to influence his happiness, or that 
of other men. When these ideas arc many, and of importance, 
a man is said to be a man of knowledge; when few, or not of 

(,. Strc11gtl1 c,f 
;,itellcctual 
p,11vcrs. 

i1nportancc, ig11ora11t. 

12. 6. By strength of intellectual powers may be unde~stoo~ 
the degree of facility which a man experiences 111 lus 
endeavours to call to mind as well such ideas as have been 

1 Sec 13. I. Tit. [Irrcp. corp. Injuries]. 
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already aggregated to his stock of knowledge, as any others, 
which, upon any occasion that may happen, he may conceive 
a desire to place there. It seems to be on some such occasion 
as this that the words parts and talc11ts are commonly employed. 
To this head may be referred the several qualities of readiness 
of apprehension, accuracy and tenacity of memory, strength 
of attention, clearness of discernment, amplitude of com­
prehension, vividity and rapidity of imagination. Strength 
of intellectual powers, in general, seems to correspond pretty 
exactly to general strength of body: as any of these qualities 
in particular docs to particular strength. 

13. 7. Firnmcss of mind on the one hand, and irritability7._FimmessoJ 
on the other, regard the proportion between the d~grees ofmmd. 
efficacy with which a man is acted upon by an exciting cause, 
of which the value lies chiefly in magnitude, and one of which 
the value lies chiefly in propinquity.1 A man may be said to 
be of a firm mind, when small pleasures or pains, which arc 
present or near, do not affect him, in a greater proportion to 
their value, than greater pleasures or pains, which are uncer-
tain or remote2 ; of an irritable mind, when the contrary is the 
case. 

14. 8. Steadiness regards the time during which a given 8. Steadi11ess. 
exciting cause of a given value continues to affect a man in 
nearly the same manner and degree as at first, no assignable 
external event or change of circumstances intervening to make 
an alteration in its force.3 

15. 9. By the bent of a man's inclinations may be under-9._ B~11t <?.I i11-
stood the propensity he has to expect pleasure or pain from clmat,o115• 
certain objects, rather than from others. A man's inclinations 
may be said to have such or such a bent, when, amongst the 

1 Sec Chap. iv. [Value]. 
a When, for instance, having been determined, by the prospect of some 

inconvenience, not to disclose a fact, although he should be put to the rack, 
he perseveres in such resolution after the rack is brought into his presence, 
and even applied to him. 

3 The facility with which children grow tired of their play-things, and throw 
them away, is an instance of unsteadiness: the perseverance with which a 
merchant applies himself to his traffic, or an author to his book, may be taken 
for an instance of the contrary. It is difficult to judge of the quantity of 
pleasure or pain in these cases, but from the effects which it produces in the 
character of a motive: and even then it is difficult to pronounce, whether the 
change of conduct happens by the extinction of the old pleasure or pain, or 
by the intervention of a new one. 
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se11sibility. 

11. Moral 
biases. 
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several sorts of objects which afford pleasure in some degree 
to all men, he is apt to expect more pleasure from one par­
ticular sort, than from another particular sort, or more from 
any given particular sort, than another man would expect 
from that sort; or when, amongst the several sorts of objects, 
which to one man afford pleasure, whilst to another they 
afford none, he is apt to expect, or not to expect, pleasure 
from an object of such or such a sort: so also with regard to 
pains. This circumstance, though intimately connected with 
that of the bias of a man's sensibility, is not undistinguishable 
from it. The quantity of pleasure or pain, which on any 
given occasion a man may experience from an application of 
any sort, may be greatly influenced by the expectations he 
has been used to entertain of pleasure or pain from that 
quarter; but it will not be absolutely determined by them: 
for pleasure or pain may come upon him from a quarter from 
which he was not accustomed to expect it. 

16. 10. The circumstances of moral, religious, sympatl1etic, 
and antipathetic sensibility, when closely considered, will appear 
to be included in some sort under that of bent of inclination. On 
account of their particular importance they may, however, 
be worth mentioning apart. A man's moral sensibility may 
be said to be strong, when the pains and pleasures of the moral 
sanction1 show greater in his eyes, in comparison with other 
pleasures and _pains (and consequently exert a stro~ger 
~nfluence) than m the eyes of the persons he is compared ~1th; 
mother words, when he is acted on with more than ordinary 
efficacy by the sense of honour: it may be said to be weak, 
when the contrary is the case. 

17. II. Moral sensibility seems to regard the average effect 
or influence of the pains and pleasures of the moral sanction, 
upon all sorts of occasions to which it is applicable, or happens 
~o be applied. It regards the average force or quantity of the 
impulses the mind receives from that source during a given 
period. Moral bias regards the particular acts on which, upon 
so many particular occasions, the force of that sanction is 
looked upon as attaching. It regards the quality or direction 
of those impulses. It admits of as many varieties, therefore, as 
there are dictates which the moral sanction may be conceived 

1 See Chap. v. [Pleasures and Pains]. 
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to issue forth. A man may be said to have such or such a 
moral bias, or to have a moral bias in favour of such or such an 
action, when he looks upon it as being of the number of those 
of which the performance is dictated by the moral sanction. 

18. 12. What has been said with regard to moral sensibility, 12. J:-~l_(izious 
may be applied, 11111tatis 11111tm1dis, to religious. unsilnllfy. 

19. 13. What has been said with regard to moral biases, 1~. Rcligit>11s 

may also be applied, 11111tatis 11111ta11dis, to religious biases. bMscs. 

20. 14. By sympathetic sensibility is to be understood the 14. ~ymp~~ . 
propensity that a man has to derive pleasure from the happi- i/rci,c sms,/nlrty. 

ness, and pain from the unhappiness, of other sensitive beings. 
It is the stronger, the greater the ratio of the pleasure or pain 
he feels on their account is to that of the pleasure or pain which 
(according to what appears to him) they feel for themselves. 

21. 15. Sympathetic bias regards the description of the 15. Sympa­
parties who arc the objects of a man's sy11ipathy: and of the tl,ctic /,iase,. 

acts or other circumstances of or belonging to those persons, 
by which the sympathy is excited. These parties may be, 
I. Certain individuals. 2. Anv subordinate class of indivi-
duals. 3. The whole nation. • 4. Human kind in general. 
5. The whole sensitive creation. According as these objects 
of sympathy are more numerous, the a.ffectio11, by which the 
man is biased, may be said to be the more e,zlargcd. 

22. 16, 17. Antipathetic sensibility and antipathetic biases 16, 17_. A,11i~ 
arc just the reverse of sympathetic sensibility and sympathetic Pb?11!11ctic dscbi~s,-
b. . . l , , }' a11 ,ascs. 

1ases. By antipathetic sensibility is to be understood t 1c 
propensity that a man has to derive pain from the happiness, 
and pleasure from the unhappiness, of other sensitive beings. 

23. 18. The circumstance of insanity of mind corresponds 18. lllsa11ity. 
to that of bodily imperfection. It admits, however, of much 
less variety, inasmuch as the soul is (for aught we can per-
ceive) one indivisible thing, not distinguishable, like the body, 
into parts. What lesser degrees of imperfection the mind may 
be susceptible of, seem to be comprisable under the already­
mentioned heads of ignorance, weakness of mind, irritability, 
or unsteadiness; or under such others as arc reducible to them. 
Those which are here in view are those extraordinary species 
and degrees of mental imperfection, which, wherever they 
take place, are as conspicuous and as unquestionable as lame-
ness or blindness in the body: operating partly, it should seem, 
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by inducing an extraordinary degree of the imperfections 
above mentioned, partly by giving a.11 extraordinary and pre­
posterous bent to the inclinations. 

24. 19. Under the head of a man's habitual occupations, 
are to be understood, on this occasion, as well those which he 
pursues for the sake of profit, as those which he pursues for 
the sake of present pleasure. The consideration of the profit 
itself belongs to the head of a man's pecuniary circumstances. 
It is evident, that if by any means a punishment, or any other 
exciting cause, has the effect of putting it out of his power to 
continue in the pursuit of any such occupation, it must on that 
account be so much the more distressing. A man's habitual 
occupations, though intimately connected in point of causality 
with the bent of his inclinations, arc not to be looked upon as 
precisely the same circumstance. An amusement, or cha1mcl 
of profit, may be the object of a man's incli11ations, which has 
never been the subject of his habitual occupations: for it may be, 
that though he wished to betake himself to it, he never did, 
it not being in his power: a circumstance which may make a 
good deal of difference in the effect of any incident by which 
he happens to be debarred from it. 

25. zo. Under the head of pecuniary circumstances, I mean 
to bring to view the proportion which a man's means bear to 
his wants: the sum total of his means of every kind, to the sum 
total of his wants of every kind. A man's means depend upon 
three circumstances: 1. His property. z. The profit of his 
labour. 3. His connexions in the way of support. His wants 
seem to depend upon four circumstances. 1. His habits of 
expense. z. His connexions in the way of burthcn. 3. Any 
present casual demand he may have. 4. The strength of his 
expectation. By a man's property is to be understood, what­
ever he has in store independent of his labour. By the profit 
of his labour is to be understood the growing profit. As to 
labour, it may be either of the body principally, or of the 
mind principally, or of both indifferently: nor does it matter 
in what manner, nor on what subject, it be applied, so it 
produce a profit. By a man's connexions in the way of 
support, are to be understood the pecuruary assistances, of 
whatever kind, which he is in a way of receiving from any 
persons who, on whatever account, and in whatever propor-
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tion, he has reason to expect should contribute gratis to his 
maintenance: such as his parents, patrons, and relations. It 
seems manifest, that a man can have no other means than 
these. What he uses, he must have either of his own, or from 
other people: if from other people, either gratis or for a price. 
As to habits of expense, it is well known, that a man's desires 
are governed in a great degree by his habits. Many are the 
cases in which desire (and consequently the pain of privation 
connected with it1) would not even subsist at all, but for 
previous enjoyment. By a man's connexions in the way of 
burthcn, are to be understood whatever expense he has reason 
to look upon himself as bound to be at in the support of those 
who by law, or the customs of tl1e world, are warranted in 
looking up to him for assistance; such as children, poor 
relations, superannuated servants, and any other dependents 
whatsoever. As to present casual demand, it is manifest, 
that there arc occasions on which a given sum will be worth 
infinitely more to a man than the same sum would at another 
time: where, for example, in a case of extremity, a man stands 
in need of extraordinary medical assistance: or wants money 
to carry on a law-suit, on which his all depends: or has got 
a livelihood waiting for him in a distant country, and wants 
money for the charges of conveyance. In such cases, any piece 
of good or ill fortune, in the pecuniary way, might have a 
very different effect from what it would have at any other 
time. With regard to strength of expectation; when one man 
expects to gain or to keep a thing which another does not, it is 
plain the circumstance of not having it will affect the former 
very differently from the latter; who, indeed, commonly, 
will not be affected by it at all. 

26. 2 I. Under the head of a man's connexions in the way ~l. Co11nexions 
of sympathy, I would bring to view the number and descrip- rn the w,,ar of 

. lf: l k h sympat y. tion of the persons m whose we are 1e ta es sue a concern, as 
that the idea of their happiness should be productive of 
pleasure, and that of their unhappiness of pain to him: for 
instance, a man's wife, his children, his parents, his near 
relations, and intimate friends. This class of person, it is 
obvious, will for the most part include the two classes by 
which his pecuniary circumstances are affected: those, to wit, 

1 See Chap. v. [Plcamrcs and Pains]. 
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from whose means he may expect support, and those whose 
wants operate on him as a burthcn. But it is obvious, that 
besides these, it may very \Veil include others, with whom he 
has no such pecuniary connexion: and even with regard to 
these, it is evident that the pcctmiary dependence, and the 
union of affections, arc circumstances perfectly distinguishable. 
Accordingly, the connexions here in question, independently 
of any influence they may have on a man's pecuniary 
circumstances, have an influence on the effect of any exciting 
causes whatsoever. The tendency of them is to increase a 
man's general sensibility; to increase, on the one hand, the 
pleasure produced by all plcasur able causes; on the otl1er, the 
pain produced by all afflictive ones. When any pleasurable 
incident happens to a man, he naturally, in the first moment, 
thinks of the pleasure it will afford immediately to himself: 
presently afterwards, however (except in a few cases, which is 
not worth while here to insist on) he begins to think of the 
pleasure which his friends will feel upon their coming to 
know of it: and this secondary pleasure is commonly no m~an 
addition to the primary one. First comes the sclf-regardmg 
pleasure: then comes the idea of the pleasure of srmpathy, 
which you suppose that pleasure of yours will give _bi:th tom 
the bosom of your friend: and this idea excites agam m yours 
a new pleasure of sympathy, grounded upon his. The firSt 
pleasure issuing from your own bosom, as it were from a 
radiant point, illuminates the bosom of your friend: rever­
berated from thence, it is reflected with augmented warmth to 
the point from whence it first proceeded: and so it is with pains,1 

Nor docs this effect depend wholly upon affection. Among 
near relations, although there should be no kindness, the 
pleasures and pains of the moral sanction are quickly_ propa­
gated by a peculiar kind of sympathy: no article, either of 
honour or disgrace, can well fall upon a man, wi~l10ut ~x­
tending to a certain distance within the circle of his fanuly. 
What reflects honour upon the father, reflects honour upon 

1 This is one reason why legislators in general like better to have married 
people to deal with than single; and people that have children than sue~ as are 
childless. It is manifest that the stronger and more numerous a ~ans con­
nexions in the way of sympathy are, the stronger is the hold wh1~h the law 
has upon him. A wife and children are so many plcd!);e5 a man gives to the 
world for his good behaviour. 
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the son: what reflects disgrace, disgrace. The cause of th.is 
singular and seemingly unreasonable circumstance (that is, 
its analogy to the rest of the phenomena of the human mind,) 
belongs not to the present purpose. It is sufficient if the effect 
be beyond dispute. 

27. 22. Of a man's connexions in the way of antipathy,22. Co,mexions 
there needs not any thing very particular to be observed. in 1!1e way 01 
H il th . . al d f . cl a11t1patl1y. app y ere 1s no pmnev an constant source o antipa iy 
in human nature, as there is of sympathy. There are no per-
manent sets of persons who are naturally and of course die 
objects of antipathy to a man, as there are who are the objects 
of the contrary affection. Sources, however, but too many, of 
antipathy, are apt to spring up upon various occasions during 
the course of a man's life: and whenever they do, di.is circum-
stance may have a very considerable influence on the effects 
of various exciting causes. As on the one hand, a punishment, 
for instance, wliich tends to separate a man from those with 
whom he is connected in the way of sympathy, so on the 
other hand, one which tends to force hlm into the company 
of those with whom he is connected in the way of antipathy, 
will, on tliat account, be so much the more distressing. It is 
to be observed, that sympathy itself multiplies die sources of 
antipathy. Sympathy for your friend gives birtli to antipatliy 
on your part against all those who arc objects of antipathy, as 
well as to sympathy for tliose who are objects of sympathy 
to him. In the same manner docs antipathy multiply the 
sources of sympathy; though commonly perhaps with rather 
a less degree of efficacy. Antipathy against your enemy 
is apt to give birth to sympathy on your part towards tliosc 
who are objects of antipathy, as well as to antipathy against 
those who arc objects of sympathy, to him. 

28. 23. Thus much for the circumstances by whlch the 23. Radical 
effect of any exciting cause may be influenced, when applied.frame of body. 
upon any given occasion, at any given period. But besides 
these supervening incidents, there are other circumstances 
relative to a man, that may have their influence, and whlch 
are co-eval to hls birtli. In the first place, it seems to be uni-
versally agreed, tliat in die original frame or texture of every 
man's body, tliere is a sometliing which, independently of all 
subsequently intervening circumstances, renders him liable 
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t(, bL' at-f~:ctc_J by c1uscs producing bodily pleasure or pain, in a 
manner ditfrrcnt from that in \Vhich another man would be 
affected by the same causes. To the catalogue of circumstances 
influencing a man's sensibility, we may therefore add his 
original or radical frame, texture, constitution, or tempera-
ment of body. 

29. 24. In the next place, it seems to be pretty well agreed, 
fr.mu: cf mi11 J. that there is something also in the original frame or texture of 

every man's mind, which, independently of all exterior and 
subsequently intervening circumstances, and even of his 
radical frame of body, makes him liable to be differently 
affrctc<l by the same exciting causes, from what another man 
would be. To the catalogue of circumstances influencing a 
man's sensibility, we may therefore further add his original or 
radical frame, texture, constitution or temperament of mind.1 

71:is distinct 30. It seems pretty certain, all this while, that a man's 
from rlze cirrnm- sensibility to causes producing pleasure or pain even of mind, 
stance of frame of d . '. · · al d 
body: may cpcnd m a considerable degree upon his ongrn an 

-and from all 
others. 

acquired frame of body. But we have no reason to think that 
it can depend altogether upon that frame: since, on the one 
hand, we sec persons whose frame of body is as much alike 
as can be conceived, differing very considerably in respect 
of their mental frame: and, on the other hand, persons whose 
frame of mind is as much alike as can be conceived, differing 
very conspicuously in regard to their bodily frame.2 

31. It seems indisputable also, that the different sets of 
external occurrences that may befall a man in the course of 

Idiosyncrasy, 1 The characteristic circumstances whereby one man's frame of body or 
wl1at. mind, considered at any given period, stands distinguished from that of an­

other, have been comprised by metaphysicians and physiologists under the 
name idiosyncrasy, from ,ows, peculiar, and uu~Kpaa-.s, composition. 

Whether ~lie soul 2 Those who maintain, that the mind and the body are one substance, 
~e mater_ra/ or m~y here object, that upon that supposition the distinction ~etween fi:a~e of 
1mmaterral mmd and frame of body is but nominal, and that accordingly there lS no 
makes 110 dif- such thing as a frame of mind distinct from the frame of body. But granting, 

fererice. for argument-sake, the antecedent, we may dispute the consequence. For if 
the mind be but a part of the body, it is at any rate of a nature very different 
from the other parts of the body. 

A man's frame of body cannot in any part of it undergo any co~ide~ble 
alteration without its being immediately indicated by pha:nom~a discerruble 
by the senses. A man's frame of mind may undergo very coilSlderable altera­
tions, his frame of body remaining the same to all appearance; that is, for any 
thing that is indicated to the contrary by pha:nomena cognizable to the 
senses: meaning those of other men. 
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his life, \vill make great differences in the subsequent texture 
of his mind at any given period: yet still those differences are 
not solely to be attributed to such occurrences. Equally far 
from the truth seems that opinion to be (if any such be main­
tained) which attributes all to nature, and that which attributes 
all to education. The two circumstances will therefore still 
remain distinct, as well from one another, as from all others. 

32. Distinct however as they arc, it is manifest, that at no Yet tl1e res11lt of 
period in the active part of a man's life can they either of them tliem is 110t 

k I . b I l All h d . sepatately dis-ma e t 1eir appearance y t 1emse ves. t ey o 1s to cemible. 
constitute the latent ground-work which the other super­
vening circumstances have to work upon: and whatever 
influence those original principles may have, is so changed 
and modified, and covered over, as it were, by those other 
circumstances, as never to be separately discernible. The 
effects of the one influence arc indistinguishably blended with 
those of the other. 

33. The emotions of the body are received, and with Frame of body 
reason, as probable indications of the temperature of the indicates, b11t 
mind. But they are far enough from conclusive. A man may ~h~t ';Jai~ily, 
exhibit, for instance, the exterior appearances of grief, with- mmd. 

out really grieving at all, or at least in any thing near the 
proportion in which he appears to grieve. Oliver Cromwell, 
whose conduct indicated a heart more than ordinarily callous, 
was as remarkably profuse in tears.1 Many men can command 
the external appearances of sensibility with very little real 
feeling. 2 The female sex commonly with greater facility 

1 Hume's Hist. 
11 The quantity of the sort of pain, which is called grief, is indeed hardly 

to be measured by any external indications. It is neither to be measured, for 
instance, by the quantity of the tears, nor by the number of moments spent in 
crying. Indications rather less equivocal may, perhaps, be afforded by the pulse. 
A man has not the motions of his heart at command as he has those of the 
muscles of his face. But the particular significancy of these indications is still 
very uncertain. All they can express is, that the man is affected; they cam1ot 
express in what manner, nor from what cause. To an affection resulting from 
such or such a cause, he may give an artificial colouring, and attribute it to 
such or such another cause. To an affection directed in reality to such or such a 
person as its object, he may give an artificial bias, and represent it as if directed 
to such or such another object. Tears of rage he may attribute to contrition. 
The concern he feels at the thoughts of a punishment that awaits him, he may 
impute to a sympathetic concern for the mischief produced by his offence. 

A very tolerable judgment, however, may commonly be formed by a dis­
M 
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than the male: hence the proverbial expression of a woman's 
tears. To have this kind of command over one's self, was the 
characteristic excellence of the orator of ancient times, and 
is still that of the player in our own. 

34. The remaining circumstances may, with reference to 
those already mentioned, be termed scc,,m/,iry influencing 
circumstances. These have an influence, it is true, on the 
quantum or bias of a man's sensibility, but it is only by means 
of the other primary ones. The manner in which these two 
sets of circumstances arc concerneLl, is such that the primary 
ones do the business, while the secondary ones lie most open 
to observation. The secondary ones, therefore, arc those 
those which arc most heard of; on which account it will be 
n<.:ccssary to take notice of them: at the same time that it 
is only by means of the primary ones that their influence can be 
explamed; whereas the influence of the primary ones will be 
apparent enough, without any mention of the secondary ones. 

35. 25. Among such of the primitive modifications of the 
c~rporcal f~an~c as may appear to influence the quantum and 
b1a~ of scns1~1lity, the most obvious and conspicuous arc those 
wluch constitute the sex. In point of quantity, the sensibility 
of the female sex appears in general to be greater than that of 
the male. The health of the female is more delicate than that 
of _the male: in_ point of strength and hardiness of body, in 
pomt of qt~anmy and quality of knowledge, in point of 
strength of mtcllectual powers, and firmness of mind, she is 
commonly inferior: moral, religious, sympathetic, and anti­
pathetic sensibility arc commonly stronger in her than in the 
male. The quality of her knowledge, and the bent of her 
inclinations, arc commonly in many respects different. Her 
moral biases arc also, in certain respects, remarkably different: 
chastity, modesty, and delicacy, for instance, arc prized more 
than courage in a woman: courage, more than any of those 
qualities, in a man. The religious biases in the two sexes arc 
not apt to be remarkably different; except that the female is 

cerning mind, upon hying all the external indications exhibited by a man 
together, and at the same time comparing them with his actions. . . . 

A remarkable instance of the power of the will, over the extcr~al 1nd1cat1_ons 
of sensibility, is to be found in Tacitus's story of the Roman soldier, who raised 
a mutiny in the camp, pretending to have lost a brother by the lawless cruelty 
of the General. The truth was, he never had had a brother. 
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rather more inclined than the male to superstition; that is, 
to observances not dictated by the principle of utility; a 
difference that may be pretty well accounted for by some of 
the before-mentioned circumstances. Her sympathetic bias~s 
arc in many respects different; for her own offspring all their 
lives long, and for children in general while young, her 
affection is commonly stronger than that of the male. Her 
affections are apt to be less enlarged: seldom expanding 
themselves so much as to take in the welfare of her country 
in general, much less that of mankind, or the whole sensitive 
creation: seldom embracing any extensive class or division, 
even of her own countrymen, unless it be in virtue of her 
sympathy for some particular individuals that belong to it. 
In general, her antipathetic, as well as sympathetic biases, are 
apt to be less conformable to the principle of utility than those 
of the male; owing chiefly to some deficiency in point of 
knowledge, discernment, and comprehension. Her habitual 
occupations of the amusing kind are apt to be in many 
respects different from those of the male. With regard to her 
co1mexions in the way of sympathy, there can be no difference. 
In point of pecuniary circumstances, according to the customs 
of perhaps all countries, she is in general less independent. 

36. 2.6. Age is of course divided into divers periods, of 26. Age. 
which the number and limits are by no means uniformly 
ascertained. One might distinguish it, for the present purpose, 
into, I. Infancy. 2.. Adolescence. 3. Youth. 4. Maturity. 
5. Decline. 6. Decrepitude. It were lost time to stop on the 
present occasion to examine it at each period, and to observe 
the indications it gives, with respect to the several primary 
circumstances just reviewed. Infancy and decrepitude are 
commonly inferior to the other periods, in point of health, 
strength, hardiness, and so forth. In infancy, on the part of the 
female, the imperfections of that sex are enhanced: on the 
part of the male, imperfections take place mostly similar in 
quality, but greater in quantity, to those attending tl1e states 
of adolescence, youth, and maturity in the female. In tl1e 
stage of decrepitude both sexes relapse into many of the 
imperfections of infancy. The generality of these observa-
tions may easily be corrected upon a particular review. 

37. 2.7. Station, or rank in life, is a circumstance, that, 27- Rank. 
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among a civilized prnplc, will commonly undergo a multi­
plicity of variations. Crl'tcris p,irib11s, the quantum of sensibility 
appears to be greater in the higher ranks of men than in the 
lower. The primary circumstances in respect of which this 
secondarv circumstance is apt to induce or indicate a difference 
seem pri1\cipally to be as follows: I. Quantity and Quality of 
knowledge. 2. Strength of mind. 3. Bent of inclination. 
4. Moral sensibility. 5. Moral biases. 6. Religious sensibility. 
7. Religious biases. 8. Sympathetic sensibility. 9. Sympa­
thetic biases. 10. Antipathetic sensibility. 11. Antipathetic 
biases. I 2. Habitual occupations. I 3. Nature and pro­
ductiveness of a man's means of livelihood. 14. Cmmexions 
importing profit. 15. Habit of expense. 16. Connexions 
importing burthen. A man of a certain rank will frequently 
have a number of dependents besides those whose 
dependency is the result of natural relationship. As to health, 
strength, and hardiness, if rank has any influence on these 
circumstances, it is but in a remote way, chiefly by the 
influence it may have on its habitual occupations. 

28. Ed11ca1io11. 38. 28. The influence of education is still more extensive. 
Education stands upon a footing somewhat different from that 
of the circumstances of age, sex, and rank. These words, 
though the influence of the circumstances they respectively 
denote exerts itself principally, if not entirely, through the 
medium of certain of the primary circumstances before men­
tioned, present, however, each of them a circumstance which 
has a separate existence of itself. This is not the case with the 
word education: which means nothing any farther than as it 
serves to call up to view some one or more of those primary 
circumstances. Education may be distinguished into physical 
and mental; the education of the body and that of the mind: 
mental, again, into intellectual and moral; the culture of the 
understanding, and the culture of the affections. The educa­
tion a man receives, is given to him partly by others, partly 
by himself. By education then nothing more can be expressed 
than the condition a man is in in respect of those primary 
circumstances, as resulting partly from the management and 
contrivance of others, principally of those who in the early 
periods of his life have had dominion over him, partly from 
his own. To the physical part of his education, belong the 
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circumstances of health, strength, and hardiness: sometimes, 
by accident, that of bodily imperfection; as where by intem­
perance or negligence an irreparable mischief happens to his 
person. To the intellectual part, those of quantity and quality 
of know ledge, and in some measure perhaps those of firmness 
of mind and steadiness. To the moral part, the bent of his 
inclinations, the quantity and quality of his moral, religious, 
sympathetic, and antipathetic sensibility: to all three branches 
indiscriminately, but under the superior control of external 
occurrences, his habitual recreations, his property, his means 
of livelihood, his connex"lons in the way of profit and of 
burthen, and his habits of expense. With respect indeed to all 
these points, the influence of education is modified, in a 
manner more or less apparent, by that of exterior occurrences; 
and in a manner scarcely at all apparent, and altogether out of 
the reach of calculation, by the original texture and constitu­
tion as well of his body as of his mind. 

39. 29. Among the external circumstances by which the 29. Cliinare. 
influence of education is modified, the principal are those 
which come under the head of climate. This circumstance 
places itself in front, and demands a separate denomination, not 
merely on account of the magnitude of its influence, but also 
on account of its being conspicuous to every body, and of its 
applying indiscriminately to great numbers at a time. This 
circumstance depends for its essence upon the situation of 
that part of the earth which is in question, with respect to 
the course taken by the whole planet in its revolution rowid 
the swi: but for its injl11e11ce it depends upon the condition of 
the bodies which compose the earth's surface at that part, 
principally upon the quantities of sensible heat at different 
periods, and upon the density, and purity, and dryness or 
moisture of the circumambient air. Of the so often mentioned 
primary circumstances, there are few of which the production 
is not influenced by th.is secondary one; partly by its manifest 
effects upon the body; partly by its less perceptible effects 
upon the mind. In hot climates men's health is apt to be more 
precarious than in cold: their strength and hardiness less: 
their vigour, firmness, and steadiness of mind less: and thence 
indirectly their quantity of knowledge: the bent of their 
inclinations different: most remarkably so in respect of their 
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superior propensity to sexual enjoyments, and i!1 rcsp~ct 
of the earliness of the period at which that_ propensi~ begUlS 
to manifest itself: their sensibilities of all kmds more mtense: 
their habitual occupations savouring more of sloth than of 
activity: their radical frame of body less _strong, P':obably, 
and less hardy: their radical frame of mmd less vigorous, 
less firm, less steady. 
. 40. 30. Another article in the catalogue ~f secondary 

~ircumstances, is that of race or [i 11 cagc: the national race or 
lmeage a man issues from. This circumstance, independently 
of _that of cl~mate, will commonly make some difference in 
pomt of radical frame of mind and body. A man of negro 
race, born in France or England is a very different being, in 
many respects, from a man of Fr~nch or English race. A man b~ Spanis~i race, bom in Mexico or Peru, is at the hour of his 

irth a d~~erent sor~ of being, in many respe~ts, _from a man 
of the ongmal Mexican or Peruvian race. Tlus circumstance, 
as far as it is distinct from climate, rank, and education, and 
fro~ the two just mentioned, operates ~hiefly thro_ugh tl~e 
~edium of moral, religious, sympathetic, and antipathetic 
biases. 

41. 3 1 • The last circumstance but one, is that of govern­
m.ent: the government a man lives under at the time in 
question; or rather that under which he has been accustomed 
most to ~ive. This circumstance operates principa~y tl~ough 
the medmm of education: the magistrate operatmg m the 
chara~ter _of a tutor upon all the members ~f the state, by 
the directio1: l!e gives to their hopes and to their fears. l1~deed 
under a solicitous and attentive government, the ordmary 
preceptor, nay even the parent himself, is but a deputy, as 
it_ were, to the magistrate: whose controlling influence, 
different in this respect from that of the ordinary preceptor, 
dwells with a man to his life's end. The effects of the peculiar 
power of the magistrate arc seen more particularly in die 
influence it exerts over the quantum and bia_s ?~ ~nen's moral, 
religious, sympathetic, and antipathetic seilSl~il~ties. Under a 
well-constituted or even under a well-admirustered though 
ill-constituted g~vernment, men's moral sensibility is com­
monly stronger, and their moral biases m?r_e_ conformable 
to the dictates of utility: their religious sens1b1hty frequently 
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weaker, but their rcli,Yious biases less unconformable to the t, 

dictates of utility: their sympathetic affections more enlarged, 
directed to the magistrate more than to small parties or to 
individuals, and more to the whole communitv than to either: 
their antipathetic sensibilities less violent, as b~ino- more obse-::-
quious to the influence of well-directed moral biases, and less 
apt to be excited by that of ill-directed rcli!,;ious ones: their 
antipathetic biases more conformable to well-directed moral 
ones, more apt (in proportion) to be grounded on enlarged 
and sympathetic than on narrow and self-regarding affections, 
and accordingly, upon the whole, more conformable to the 
dictates of utility. . 

42. ? 2: The last ci~ct11nstance ~s that of rcli~i~us profcssio_n: 3;~J;::~f.'.011 

the relig10us profession a man 1s of: the religious fratenuty P 
of which he is a member. This· circumstance operates prin-
cipally through the medium of religious sensibility and 
religious biases. It operates, however, as an indication more 
or less conclusive, with respect to several other circumstances. 
With respect to some, scarcely but through the medium of 
the two just mentioned: this is the case with reo-ard to the 
quantum and bias of a man's moral, sympatheti~, and anti-
pathetic sensibility: perhaps in some cases with regard to 
quantity and quality of knowledge, strength of intellectual 
powers, and bent of inclination. With respect to others, it 
may operate immediately of itself: this seems to be the case 
with regard to a man's habitual occupations, pecuniary 
circumstances, and connexions in the way of sympathy and 
antipathy. A man who pays very little inward regard to the 
dictates of the religion which he finds it necessary to profess, 
may find it difficult to avoid joining in the ceremonies of it, 
and bearing a part in the pecuniary burthens it imposes.1 

By the force of habit and example he may even be led to 
entertain a partiality for persons of the same profession, and 
a proportionable antipathy against those of a rival one. In 

1 The ways in which a religion may lessen a man's means, or augment his 
wants, arc various. Sometimes it will prevent him from making a profit of 
his money: sometimes from setting his hand to labour. Sometimes it will 
oblige him to buy dearer food instead of cheaper: sometimes to purchase use­
less labour: sometimes to pay men for not labouring: sometimes to purchase 
trinkets, on which imagination alone has set a value: sometimes to purchase 
exemptions from punishment, or titles to felicity in the world to come. 



Use of 1/ic prc­
cedi11g obscrva­
tio11s. 

How far tlie 
circ11msta11ccs i11 
q11cstio11 ca11 be 
takc11 i11to 
acco1111t. 
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particuhr, the antipathy_ against i:c:sons o( different pers:1a­
sions is one of the last pomts of religion which men part with. 
Lastly, it is obvious, that the religious profession a man is of 
cannot but ha vc a considerable influence on his education. 
But, considerin(T the import of the term education, to say this 
is perhaps no n~ore than saying in other words what has been 
said already. 

43. These circumstances, all or many of them, will need 
to be attended to as often as upon any occasion any account 
is taken of any quantity of pain or pleasure, as resulting from 
any cause. Has any person sustained an injury? they will need 
to be considered in estimating the mischief of the offence. 
Is satisfaction to be made to him.? they will need to be 
attended to in adjusting the q11a11trm1 of that satisfaction. 
Is the injurer to be punished? they will need to be attended 
to in estimating the force of the impression that will be made 
on him by any given punishment. 

44. It is to be observed, that though they seem all of them, 
on some account or other, to merit a place in the catalogue, 
they arc not all of equal use in practice. Different articles 
among them are applicable to different causes. Of those 
that may influence the effect of the same exciting cause, some 
apply indiscriminately to whole classes of persons together; 
being applicable to all, without any remarkable difference in 
degree: these may be directly and pretty fttlly provided for by 
the legislator. This is the case, for instance, with the primary 
circumstances of bodily imperfection, and insanity: with the 
secondary circumstance of sex: perhaps with that of age: at 
any rate with those of rank, of climate, of lineage, and of 
religious profession. Others, however they may apply to 
whole classes of persons, yet in their application to different 
individuals arc susceptible of perhaps an indefinite variety of 
degrees. These cannot be fully provided for by the legislator; 
but, as the existence of them, in every sort of case, is capable of 
being ascertained, and the degree in which they take place is 
capable of being measured, provision may be made for them 
by the judge, or other executive magistrate, to whom the 
several individuals that happen to be concerned may be made 
known. This is the case, 1. With the circumstance of health. 
2. In some sort with that of strength. 3. Scarcely with that of 
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hardiness: still less ·with those of quantity and quality of 
knowledge, strength of intellectual powers, firmness or steadi­
ness of mind; except in as far as a man's condition, in respect 
of those circumstances, may be indicated by the secondary 
circumstances of sex, age, or rank: hardly with that of bent of 
inclination, except in as far as that latent circumstance is 
indicated by the more manifest one of habitual occupations: 
hardly with that of a man's moral sensibility or biases, except 
in as far as they may be indicated by his sex, age, rank, and 
education: not at all with his religious sensibility and religious 
biases, except in as far as they may be· indicated by the 
religious profession he belongs to: not at all with the quantity 
or quality of his sympathetic or antipathetic sensibilities, 
except in as far as they may be presumed from his sex, age, 
rank, education, lineage, or religious profession. It is the 
case, however, with his habitual occupations, with his 
pecuniary circumstances, and with his connexions in the way 
of sympathy. Of others, again, either the existence cannot 
be ascertained, or the degree cannot be measured. These, 
therefore, cannot be taken into account, either by the legislator 
or the executive m.agistrate. Accordingly, they would have 
no claim to be taken notice of, were it not for those secondary 
circumstances by which they are indicated, and whose influence 
could not well be understood without them. What these are 
has been already mentioned. 

~5: It has already been observed, that diff~~ent articles in !o what e:ic . 
tbs list of circumstances apply to different exc1tmg causes: the '."g causes ,t1' 

circumstance of bodily strength, for instance, has scarcely any~: rnosf occC:foe,, 
influence of itself (whatever it may have in a roundabout app Y the111. 

way, and by accident) on the effect of an incident which 
should increase or diminish the quantum of a man's property. 
It remains to be considered, what the exciting causes are with 
which the legislator has to do. These may, by some accident 
or other, be any whatsoever: but those which he has prin-
cipally to do, are those of the painful or affiictive kind. With 
pleasurable ones he has little to do, except now and then by 
ac~ident: the reaso~s of which may be easily enough per-
ceived, at the same time that it would take up too m?ch room 
to unfold them here. The exciting causes with which he has 
principally to do, are, on the one hand, the mischievous acts, 
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wlu~h. it is his business to prevent; on the other hand, the 
pumshments, by the terror of which it is his endeavour to 
prevent them. Now of th f · · 
1 nl . . . e_se two sets o exc1tmg causes, the 
atter o '( 11s of h~s production: being produced partly by his 
own spcc1a appomtment 1 . f, . 
appointment by th '.Prrt Y 11~ con orm1ty to his general 
the legislator: thercf~r:pecia 1f P0 tntmen~ of the judge. For 
(if they would know w,has \~e- ashfor the Judge, it is necessary 

• . at 1t 1s t ey d • I I appomtmg punishment) t h arc om~ w 1en t 1ey arc 
stances. For the legisl t o I ave an eye to all these circum-

• f a or est n • 
quant1~ o punishment t~ all ' 1canmg to apply a certain 
selves 111 a given pred· persons who shall put them-
so f l ica1ncnt he l ld _me O t 1osc person ' s 1ou unawares apply to 
hunsclf intended. c s 11nuc~1 more or much less than he 
p • 1 • ror t 1e d 1 . 

art1cu ar person a . lJu gc, est, m applying to a 
should apply l11LJ I particu ar measure of punishment he 

J c 1 more or 1 1 1 ' per iap.s hy Jiirn~ ·If I . muc 1 ess t 1an was intended, 
oug/it r icli ( I • ~ ' anc at any rate by the legislator. They 
1 n J ' . () I H Ill, thncfme, to have before him, 011 the one 
lull , a Im of the s • l • b I . l "b"l" may b . ill cvcra circumstances y w 11c 1 scns1 1 1ty 
species c au d uc\ need; on the other hand, a list of the several 

• 11 c c:grces of • ) 1 • I I m.ake use of· 'd 1• pums 1ment w uc 1 t 1ey purpose to 
• an t 1cn by k • b I two, to fonn ad .1 d . ma ·mg a comparison etween t 1e 

circumstances · ctai e . eSt1mate of the influence of each of the 
degree ,i'r J)ll •1'.11 quest10n, upon the effect of each species and 

1 Ills lllll'llt. 

'flier(' arc I \V() plans or orders of distribution, either of 

wl1icl1 111ight b.: plll\\\l'1.\ in the t\r:lwing up this estimate. 
The one is to make the name of the circumstance take the 
lead, anJ un<lcr it tn represent the different infh~enccs it 
exerts over the effects of the several modes of pumslunent: 
the other is to make the name of the punishment take the 
lead, and under it to represent the different influences which 
arc exerted over the effects of it by the several circumstances 
above mentioned. Now of these two sorts of objects, the 
punishment is that to which the intention of the legislator is 
directed in the first instance. This is of his own creation, and 
will be whatsoever he thinks fit to make it: the influencing 
circumstance exists independently of him, and is what it is 
whether he will or no. What he has occasion to do is to 
otablish a certain species and degree of punishment: and it is 
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only with reference to that punishment that he has occasion 
to make any inquiry concerning any of the circumstances 
here in question. The latter of the two plans therefore is 
that which appears by for the most useful and commodious. 
But neither upon the one nor the other plan can any such 
estimate be delivered hcrc.1 

46. Of the several circumstances contained in this catalogue, A11alytical view 
it may be of use to give some sort of analytic view; in order of tlie d!cum-
tl • b l .1 d. d .f l . l h sta11,es ,nfl11mc-1at 1t may c t 1e 1norc cast y 1scoverc 1 any w uc 1 oug t iug sensibility. 
to have been inserted arc omitted; and that, with regard to 
tliose which arc inserted, it may be seen how they differ and 
agree. 

In the first place, they may be distinguished into primary 
and scco11dary: those may be termed primary, which operate 
immediately of themselves: those secondary, which operate 
not but by the medium of the former. To this latter head 
belong the circumstances of sex, age, station in. life, education, 
climate, lineage, government, and religious profession: the 
rest are primary. These again are either co1111atc or ad11e11titio11s: 
those which arc connatc, are radical frame of body and radical 
frame of mind. Those which arc adventitious, arc either 
personal, or exterior. The personal, again, concern either a 
man's dispositions, or his actio11s. Those which concern his 
dispositions, concern either his body or his mind. Those which 
~onccm his body arc health, strength, hardiness, ~nd bodily 
imperfection. Those which concern his mind, agam, concern 
either his u11derst1111di11g or his affections. To the former head 
belong the circumstances of q·uantity and quality of know­
ledge, strength of understanding, and insanity. To_ the latter 
belong the circumstances of firmness of mind, steadmess, bent 

1 This is far from being a visionary proposal, not reducibl~ to practice. 
I speak from experience, having actually drawn up such an csumatc, ~hough 
upon tl~c least commodious of the two plans, and before the several_ circu?1-
stances m question had been reduced to the precise number an~ order in which 
they are here enumerated. This is a part of the matter destined for another 
work. See Chap. xiii. [Cases unmeet], par. 2. Note. There arc some of these 
circumstances that bestow particular denominations on the persons they 
relate to: thus, from the circumstance of bodily impcrfcctio~s, persons arc 
denominated, deaf, dumb, blind, and so forth: from the orcumstance of 
insanity, idiots, and maniacs: from the circumstance of agt", infants: for all 
which classes of persons particular provision is made in the Code. S~e B. I. 
tit. [Exemptions]. Persons thus distinguished will form so many _a~ncles in 
the catalogus perso11an1111 privilcgiatamm. Sec Appendix tit. [Compos1tion]. 
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of inclination, moral sensibility, moral biases, religious 
sensibility, religious biases, sympathetic sensibility, sympa­
thetic biases, antipathetic srnsibility, and antipathetic biases. 
Those which regard his actions, arc his habitual occupations. 
Those which arc exterior to him, regard either the thi11gs 
or the persons which he is concerned ,.vith; under the former 
head come his pecuniary circumstances; 1 under the latter, 
his connexions in the way of sympathy and antipathy. 

A11alytical vierv 1 As to man's pecuniary cirrn111,1anccs, the causes on which those circum­
,f tlzc co11sti- stances depend, do not come all of them under the same class. The absolute 
11tc11t articles i11 quantum of a man's property dues indeed come under the same clan with his 
a ma11's pew- pecuniary circumstances in general: so docs the profit he makes from the 
11iary circrm1- occupation which furnishes him with the means of livelihood. Dut the 
sta11ccs. occupation itsc:lf concerns his own person, and comes under the same head~ 

his habitual amusements: as likewise his habits of expense: his connexions m 
the ways of profit and of burthen, under the same head as his connexions 
in the way of sympathy: and the circumstances of his present demand for 
money, and strength of expectation, come under the head of those circum­
stances rclati\'e to his person which regard his affections. 



CHAPTER VII 

OF HUMAN ACTIONS IN GENERAL 

1. THE business of government is to promote the happiness 'Ine_ dema11d for 
f h • b • ] • d d" Th f • pumshme11t o t e society, y pums ung an rewar mg. at part o its depends in part 

business which consists in punishing, is more particularly upon tl1e 
the subject of penal law. In proportion as an act tends to tendency of the 
disturb that happiness, in proportion as the tendency of it is act. 

pernicious, will be the demand it creates for punishment. 
What happiness consists of we have already seen: enjoyment 
of pleasures, security from pains. 

2. The general tendency of an act is more or less pernicious, Te11dency ?fan 
according to the sum total of its consequences: that is, accord-';," ?etemmu:d 
ing to the difference between the sum of such as are good, and q;,//:~~nse­
the sum of such as arc evil. 

3. It is to be observed, that here, as well as henceforward, Mattrial con­
wherever consequences arc spoken of, such only are meant sequ,embes only 

, . dareoe 
as are material. Of the consequences of any act, the multttu e regarded. 
and variety must needs be infinite: but such of them only as 
are material arc worth regarding. Now among the con­
sequences of an act, be they what they may, such only, by 
one who views them in the capacity of a legislator, can be 
said to be material,1 as either consist of pain or pleasure, or 
have an influence in the production of pain or pleasure.2 

4. It is also to be observed, that into the account of the 'Inese depend in 
consequences of the act, arc to be taken not such only asfatrt ,~P011 tlie 

• I I d f h . b Ill e,1 1011. nug 1t 1ave ensue , were intention out o t e question, ut 
such also as depend upon the connexion there may be between 
these first-mentioned consequences and the intention. The 
connexion there is between the intention and certain con-

1 Or of importa11ce. 
2 In certain cases the consequences of an act may be material by serving 

as evidences indicating the existence of some other material fact, which is 
even antecedent to the act of which they are the consequences: but even here, 
they are material only because, in virtue of such their evidentiary quality, 
they have an influence, at a subsequent period of time, in the production of 
pain and pleasure: for example, by serving as grounds for conviction, and 
thence for punishment. See tit. [Simple Falsehoods], verbo (material]. 

189 
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sequences is, as we shall sec hereaftcr,1 a means of producing 
other consequences. In this lies the difference between 
rational agency and irrational. 

dThe idutemio11 11 5. Now the intention, with regard to the consequences of 
epen s as we •11 d ·11 

uprm 1he :mrln-- an act, WI epend upon two things: 1. The state of the w1 

.•1:'li:diif 11: the or intc:ncio11, with respect to the act itself. And, 2, The state 
will, of the understanding, or pcrccptivr: faculties, with regard to 

the circumstances which it is, or may appear to be, accom­
panied with. Now with respect to these circumstances, the 
perceptive faculty is susceptible of three states: consciousness, 
unconsciousness, and false consciousness. Consciousness, 
when the party believes precisely those circumstances, and 
no others, to subsist, which really do subsist: unconsciousn~ss, 
when he fails of perceiving certain circumstances to subsist, 
which, however, do subsist: false consciousness, when he 
believes or imagines certain circumstances to subsist, which in 
truth do not subsist. 

In an actio11 are 6. In every transaction, therefore, which is examined with 
~0 ~/ousidered a view to punishment there arc four articles to be considered: 
2: Tl;: ~~;;,,111_ I. The act itself, whici1 is done. 2. The cirw111sta11ccs in wh~c~ 
stances. it is done. 3. The i11tc11tio1wlity that may have accomp~me 
3• The iriten- it. 4. The w11Scio11s11css, unconsciousness, or false conscious­
tiona/ity. 
4. The ,011- ness, that may have accompanied it. . 
sciousness. What regards the act and the circumstances will_ be the 

subject of the present chapter: what regards intention and 
consciousness, that of the two succeeding. 

5. Tlie motives. 7. There are also two other articles on which the general 
~~,;.lie disposi- tendency of an act depends: and on that, as well as on other 

accounts, the demand which it creates for punishment. These 
arc, I. The particular 111oti1,e or motives which gave birt~1 to 
it. 2. The general disposition which it indicates. These articles 
will be the subject of two other chapters. 

Acts positive 8. Acts may be distinguished in several ways, for several 
and 11egative. purposes. 

They may be distinguished, in the first place, into positive 
and negative. By positive arc meant such as consist in motion 
or exertion: by negative, such as consist in keeping at rest; 
that is, in forbearing to move or exert one's self in such and 
such circumstances. Thus, to strike is a positive act: not to 

1 Sec B. I. tit. [Exemptionsl and tit. [Extenuations]. 
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strike on a certain occasion, a negative one. Positive acts arc 
styled also acts of commission; negative, acts of omission or 
forbcarance. 1 

9. Such acts, again, as arc negative, may either be absol11tcly Negative acts 
I • I b I I I I • I • f'"ay be so so, or re t1t11 1c y: a so ute y, w 1en t 1ey import t 1e negation o relatiflely ,,r 

all positi vc agency w hatsocvcr; for instance, not to strike abs,,/111dy. 
at all: relatively, when they import the negation of such or 
such a particular mode of agency; for instance, not to strike 
such a person or such a thing, or in such a direction. 

10. It is to be observed, that the nature of the act, whether Negati11e acts 
positive or negative, is not to be determined immediately by may bde o:-,. . . presse pos -
the form of the discourse made use of to express 1t. An act tivcly; and vice 

which is pnsitivc in its nature may be characterized by a versa. 

negative expression: thus, not to be at rest, is as much as to 
say to move. So also an act, which is negative in its nature, 
may be characterized by a positive expression: thus, to 
forbear or omit to bring food to a person in certain circum-
stances, is signified by the single and positive term tr.> stan1c. 

11. In the second place, acts may be distinguished into Acts _cxtemal 
/ d . / l> l 1 1111d mtemal. extema au mtema . uy cxterna, arc meant corpora acts; 

acts of the body: by internal, mental acts; acts of the mind. 
Thus, to strike is an external or exterior2 act: to intend to 
strike, an internal or interior one. 

12. Acts of discourse arc a sort of mixture of the two: Acts <>J dis-
I I . I . I d d . I CIJIITSC ll'hat. externa acts, w 11c 1 arc no ways matena , nor atten e wit 1 • 

any consequences, any farther than as they serve to express 
1 The distinction between positive and m·gative acts runs through the Acts of "111issi,m 

whole system of otfi:nces, and sometiml'S makes a material difference with ,1re still acts. 
regard to their consequences. To reconcile us the better to the extensive, 
and, as it may appear on some occasions, the inconsistent signification here 
given to the worJ act, it may be considered, I. That in many cases, where no 
exterior or overt act is exercised, the state which the mind is in at the time 
when the supposed act is said to happen, is as truly and directly the result of 
the will, as any exterior act, how plain and conspicuous soever. The not reveal-
ing a conspiracy, for instance, may be as perfectly the act of the will, as the 
joining in it. In the next place, that even though the mind should never have had 
the incident in question in contemplation (insomuch that the event of its not 
happening should not have been so much as obliquely intentional) still the state 
of the person's mind was in at the time when, if he /111,/ so willed, the incident 
might have happened, is in many cases productive of as material consequences; 
and not only as likely, but as fit to call for the interposition of other agents, 
as the opposite one. Thus, when a tax is imposed, your not paying it is an act 
which at any rate must be punished in a certain manner, whether you happened 
to think of paying it or not. 

2 An exterior act is also called by lawyers oval. 
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the existence of internal ones. To speak to another to strike, 
to write to him to strike, to make signs to him to strike, are 
all so many acts of discourse. 

External ads . 13. Third, Acts that arc external may be distinguished into 
"!ay be trans,- transitive and i11tra11sitivc. Acts may be called transitive, when 
rive or . 
intransitive. the moo.on is c01nmunica.ted from the person of the agent to 

some foreign body: that is, to such a foreign body on which 
the effects of it arc considered as being 111atcrie1l; as where a man 
rum against you, or throws water in your face. Acts may be 
called intransitive when the motion is communicated to no 
other body, on wi1ich the effects of it arc regarded as material, 
than some pa.rt of the same person in whom it originated: as 
where a man runs, or washes himself.I 

A tramitive acl, 14. An act of the transitive kind may be said to be in its 
its commence- co111111c11ccmc11t, or in the first stage of its progress, while the 
,neut, tem1i11a- 1 
iion, and m.otion is confined to the person of the a.gent, and 1as not yet 
;111ermediaie be~n communicated to any foreign body, on which the effects 
progress. of it c~n be material. It may be said to be in its termination, or 

~o be m the last stage of its progress, as soon as the motion or 
unpulsc has been communicated to some such foreign body. 
It may be said to be in the 111iddlc or intermediate stage or 
stages of its progress, while the motion, having passed from 
the person of the agent, has not yet been commwucated to 
any such foreign body. Thus, as soon as a man has lifted up 
his hand to strike, the act he performs in striking you is in its 
commencement: as soon as his hand has reached you, it is 
in its termination. If the act be the motion of a body which 
is separated from the person of the agent before it re~ch_es 
the object, it may be said, during that interval, t? be m Its 

intermediate progress, 2 or in gradu 111cdiati vo: as m the case 
where a man throws a stone or fires a bullet at you. 

. . (on 1 The distinction is well known to the latter grammarians: it is with them 
D 1s"'"/ ir,rnsi- indeed that it took its rise: though by them it has been applied ratl_i~r to the 
l,~t:v~~ts and names than _ to the things themselves. To verbs,_ s!gnifying trans1t~ve. acts, 
1.IV nsilive, as here descnbed, they have given the name of trans1t1ve verbs: those s1_grufica-
J11tra nized by tive of intransitive acts they have termed intransitive. These last are sull m?rc 
recog ,narians. frequently called neuter; that is, 11citlier active nor passive. The appcllaoon 
g,am seems improper: since, instead of their being 11either, they arc both in one .. 

To the class of acts that arc here termed intransitive, belong those which 
constitute the 3rd class in the system of offences. See Chap. [Division] and 
B. I. tit. [Self regarding Offences]. 

2 Or i11 its 111igratio11, or i11 tra11sit11. 
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15. An act of the intransitive kind may be said to be in its An ~ntransitive 
commencement, when the motion or impulse is as yet con- act, •ts com-, -~ 
find h b . hi h. . . d dh mencemen,a"" e to t e mem er or organ m w c 1t ongmate ; an as tmnination. 
not yet been communicated to any member or organ that is 
distinguishable from the former. It may be said to be in its 
termination, as soon as it has been applied to any other part 
of the same person. Thus, where a man poisons himself, 
while he is lifting up the poison to his mouth, the act is in its 
commencement: as soon as it has reached his lips, it is in its 
termination.1 

16. In the third place, acts may be distinguished into tran-Acts trtZ?ent 
sient and continued. Thus, to strike is a transient act: to lean, and continued. 
a continued one. To buy, a transient act: to keep in one's 
possession, a continued one. 

17. In strictness of speech there is a difference between a Difference 
continued act and a re,,etition of acts. It is a repetition of acts, b~tiueden a codn-• ti11ue act an a 
when there are intervals £illed up by acts of different natures: repetition of 
a continued act, when there are no such intervals. Thus, to acts. 
lean, is one continued act: to keep striking, a repetition of acts. 

18. There is a difference, again, between a repetition of Differe,ice . 
acts, and a habit or practice. The term repetition of acts may:~twe1a~epe~­
be employed, let the acts in question be separated by ever such trabit.ac an 
short intervals, and let the sum total of them occupy ever so 
short a space of time. The term habit is not employed but 
when the acts in question are supposed to be separated by 
long-continued intervals, and the sum total of them to occupy 
a considerable space of time. It is not (for instance) the drink-
ing ever so many times, nor ever so much at a time, in the 
course of the same sitting, that will constitute a habit of 
drunkenness: it is necessary that such sittings themselves be 
frequently repeated. Every habit is a repetition of acts; or, 
to speak more strictly, when a man has frequently repeated 
such and such acts after considerable intervals, he is said to 
have persevered in or contracted a habit: but every repetition 
of acts is not a habit. 2 

1 These distinctions will be referred to in the next chapter: Chap. viii. 
(Intentionality]: and applied to practice in B. I. tit. [Extenuations]. 

1 A habit, it should seem, can hardly in strictnes~ be termed an aggregate 
of acts: acts being a sort of real archetypal entities, and habits a kind of fictitious 
entities or imaginary beings, supposed to be constituted by, or to result as it 
were out of, the former. 

N 
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Acts are illdi- 19. Fourth, acts may be distinguished into i11di11isible and 
dv~si_b~be,1 °' d dit1isible. Indivisible acts arc merely imaginary: they may be 

IVISI e; an 
divisible, as well easily conceived, but can never be known to be exemplified. 
with regard to Such as arc divisible may be so, with regard either to matter 
matter .1s to • A • d' • 'bl • I d • h motion. or to 1not1on. n act m 1v1s1 c wit 1 regar to niatter, rs t e 

motion or rest of one single atom of matter. An act indivisible, 
with regard to motion, is the motion of any body, from one 
single atom of space to the next to it. 

Fifth, aces may be distinguished into simple and complex: 
simple, such as the act of striking, the act ofleaning, or the act 
of drinking, above instanced: complex, consisting each of a 
multitude of simple acts, which, though numerous and hetero­
geneous, derive a sort of unity from the relation they bear 
to some common design or end; such as the act of giving a 
dinner, the act of maintaining a child, the act of exhibiting 
a triumph, the act of bearing arms, the act of holding a court, 
and so forth. 

~aution respect- 20. It has been every now and then made a question, what 
mg tire am- • • • h J • h h biguity of rt rs m sue a case t 1at constitutes one act: w ere one act as 
language. ended, and another act has begun: whether what has happened 

has been one act or many.1 These questions, it is now evident, 
may frequently be answered, with equal propriety, in opposite 
ways: and if there be any occasion on which they can be 
answered only in one way, the answer will depend upon the 
nature of the occasion, and the purpose for which the question 
is proposed. A man is wounded in two fingers at one stroke­
Is it one wound or several? A man is beaten at 12. o'clock, 
and again at 8 minutes after 12-Is it one beating or several? 
You beat one man, and instantly in the same breath you beat 
another-Is this one beating or several? In any of these cases 
it may be one, perhaps, as to some purposes, and several as to 
others. These examples are given, that men may be aware 
of the ambiguity of language: and neither harass themselves 
with unsolvable doubts, nor one another with interminable 

Circumstances 
are to be con­
sidered. 

disputes. 
21. So much with regard to acts considered in themselves: 

we come now to speak of the circumstances with which they 
may have been accompanied. These must necessarily be taken 

1 Distinctions like these come frequently in question in the course of Pro­
cedure. 
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into the account before any thing can be determined relative 
to the consequences. What the consequences of an act may be 
upon the whole can never otherwise be ascertained: it can 
never be known whether it is beneficial, or indifferent, or 
mischievous. In some circumstances even to kill a man may 
be a beneficial act: in others, to set food before him may be a 
permcious one. 

22. Now the circumstances of an act, are, what? AnyCire11msta11ces, 
objects1 whatsoever. Take any act whatsoever, there is nothing wl,at. 
in the nature of things that excludes any imaginable object 
from being a circumstance to it. Any given object may be a 
circumstance to any other.2 

23. We have already had occasion to make mention forCirc11111stances 
a moment of the co11seq11e11ces of an act: these were distin<:::;:;:~;;(:d 
guished into material and immaterial. In like manner may 
the circumstances of it be distinguished. Now materiality is a 
relative term: applied to the consequences of an act, it bore 
relation to pain and pleasure: applied to the circumstances, it 
bears relation to the consequences. A circumstance may be 
said to be material, when it bears a visible relation in point of 
causality to the consequences: immaterial, when it bears no 
such visible relation. 

24. The consequences of an act are events.3 A circumstance A circu111stance 
may be related to an event in point of causality in any one of;~a!,,b!:::,~,~~ 
four ways: I. In the way of causation or production. z. In point of ca11sal­
the way of derivation. 3. In the way of collateral connexion. ity, in f~ur 
4. In the way of conjunct influence. It may be said to be tf;;0Ji:;;~11• 

related to the event in the way of causation, when it is of the 2. Derivation. 
number of those that contribute to the production of such 3. Coll_ateral 

' l f d " • h • · f h b f co1111ex1011. event: mt 1e way o envauon, w en It IS o t e num er o 4. Conj,mct ;,,_ 
the events to the production of which that in question hasjl11e11ce. 

1 Or entities. See B. II. tit. [Evidence], § [Facts]. 
2 The etymology of the word circumstance is perfectly characteristic of its Circumstance 

import: circum sta11tia, things standing round: objects standing round a given arc/1etypatio11 
object. I forget what mathematician it was that defined God to be a circle, of the word. 
of which the centre is every where, but the circumference no where. In like 
manner the field of circumstances, belonging to :my act, may be dcfint>d a circle, 
of which the circumference is no where, but of which the act in question is 
the centre. Now then, as any act may, for the purpose of discourse, be con-
sidered as a centre, any other act or object whatsoever may be considered as of 
the number of those that arc standing round it. 

3 Sec B. II. tit. [Evidence], § (Facts). 
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been contributory: in the way of collateral connexion, where 
the circumstance in question, and the event in question, with­
out being either of them instrumental in the production of 
the other, are related, each of them, tG some common object, 
which has been concerned in the production of them both: in 
the way of conjunct influence, when, whether related in any 
other way or not, they have both of them concurred in the 
production of some common conscq ucnce. 

Examp_le • . n 
O 

25. An exa~ple may be of use. In the year 1628, Villiers, 
Assas:sm1at,o if Duke of Buckingham, favourite and minister of Charles I. of 
Buckmg 1am. l d . d . 

E~g an , receive a wound and died. The man who gave it 
him was one Felton, who, exasperated at the mal-administra­
tion of which that minister was accused, went down from 
London to Portsmouth, where Buckingham happened then 
to be, made his way into his anti-chamber, and finding him 
busily engaged in conversation with a number of people 
round him, got close to him, drew a knife and stabbed him. 
In the effort, the assassin's hat fell off, which was found soon 
after, and, upon searching him, the bloody knife. In the 
crown of the hat were found scraps of papers, with sentences 
expressive of the purpose he was come upon. Here then, 
suppose the event in question is the wound received by 
Buckingham: Felton's drawing out his knife, his making his 
way into the chamber, his going down to Portsmouth, his 
conceiving an indignation at the idea of Buckingham's 
administration, that administration itself, Charles's appointing 
such a minister, and so on, higher and higher without end, 
arc so many circumstances, related to the event of Bucking­
ham's receiving the wound, in the way of causation or pro­
duction: the bloodiness of the knife, a circumstance related to 
the same event in the way of derivation: the finding of the 
hat upon the ground, the finding the sentences in the hat, and 
the writing them, so many circumstances related to it in the 
way of collateral connexion: and the situation and conversa­
tions of the people about Buckingham, were circumstances 
related to the circumstances of Felton' s making his way into 
the room, going down to Portsmouth, and so forth, in the 
way of conjunct influence; inasmuch as they contributed in 
common to the event of Buckingham's receiving the wound, 
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by preventing him from putting himself upon his guard upon 
the first appearance of the intruder.1 

26. These several relations do not all of them attach upon It is not every 
an event with equal certainty. In the first place, it is plain, e~ent that has 
· d d . arcumstances m ee , that every event must have some circumstance or related to it in 
other, and in truth, an indefinite multitude of circumstances, all those ways. 
related to it in the way of production: it must of course have 
a still greater multitude of circumstances related to it in the 
way of collateral connexion. But it does not appear necessary 
that every event should have circumstances related to it in 
the way of derivation: nor therefore that it should have any 
related to it in the way of conjunct influence. But of the 
circumstances of all kinds which actually do attach upon an 
event, it is only a very small number that can be discovered 
by the utmost exertion of the human faculties: it is a still 
smaller number that ever actually do attract our notice: 
when occasion happens, more or fewer of them will be 
discovered by a man in proportion to the strength, partly of 
his intellectual powers, partly of his inclination.11 It appears 

1 The division may be farther illustrated and confirmed by the more simple 
and particular case of animal generation. To production corresponds paternity: 
to derivation, filiation: to collateral connexion, collateral consanguinity: to 
conjunct influence, marriage and copulation. 

If necessary, it might be again illustrated by the material image of a chain. 
~uch as that which, according to the ingenious fiction of the ancients, is attached 
to the throne of Jupiter. A section of this chain should then be exhibited by 
way of specimen, in the manner of the diagram of a pedigree. Such a figure 
I should accordingly have exhibited, had it not been for the apprehension 
that an exhibition of this sort, while it made the subject a small matter clearer 
to one man out of a hundred, might, like the mathematical formularies we 
sec sometimes employed for the like purpose, make it more obscure and for­
midable for the other ninety-nine. 

1 The more remote a connexion of this sort is, of course the more obscure. 
It will often happen that a connexion, the idea of which would at first sight 
appear extravagant and absurd, shall be rendered highly probable, and indeed 
indisputable, merely by the suggestion of a few intermediate circumstances. 

At Rome, 390 years before the Christian zra, a goose sets up a cackling: 
two thousand years afterwards a king of France is murdered. To consider 
these two events, and nothing more, what can appear more extravagant 
than the notion that the former of them should have had any influence on the 
production of the latter? Fill up the gap, bring to mind a few intermediate 
circumstances, and nothing can appear more probable. It was the cackling of 
a parcel of geese, at the time the Gauls had surprised the Capitol, that saved 
the Roman commonwealth: had it not been for the ascendancy that common­
wealth acquired afterwards over most of the nations of Europe; amongst 
others over France, the Christian religion, humanly speaking, cou4i not have 
established itself in the manner it did in that country. Grant then, that such a 
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therefore that the multitude and description of such of the 
circumstances belonging to an act, as may appear to be 
material, will be determined by two considerations: 1. By 
the nature of things themselves. 2. By the strength or weak­
ness of the faculties of those who happen to consider them. 

27. Thus much it seemed necessary to premise in general 
concerning acts, and their circumstances, previously to the 
consideration of the particular sorts of acts with their par­
ticular circumstances, with which we shall have to do in the 
body of the work. An act of some sort or other is necessarily 
included in the notion of every offence. Together with this 
act, under the notion of the same offence, are included certain 
circumstances: which circumstances enter into the essence of 
the offence, contribute by their conjunct influence to the 
production of its consequences, and in conjunction with the 
act are brought into view by the name by which it stands 
distinguished. These we shall have occasion to distinguish 
hereafter by the name of criminative circumstances.1 Other 
circumstances again entering into combination with the act 
and the former set of circumstances, are productive of still 
farther consequences. These additional consequences, if they 
are of the beneficial kind, bestow, according to the value they 
bear in that capacity, upon the circumstances to which they 
owe their birth the appellation of exwlpative2 or extet111ative 
circumstances3 : if of the mischievous kind, they bestow on 
them the appellation of aggravative circumstances.4 Of all 
these different sets of circumstances, the criminative are 
connected with the consequences of the original offence, in 
the way of production; with the act, and with one another, in 
the way of conjunct influence: the consequences of the original 
offence with them, and with the act respectively, in the way of 
derivation: the consequences of the modified offence, with 
the criminative, exculpative, and extenuative circumstances 
respectively, in the way also of derivation: these different sets 
of circumstances, with the consequences of the modified act 
or offence, in the way of production: and with one another (in 
man as Henry IV. would have existed, no man, however, would have had 
those motives, by which Ravaillac, misled by a mischievous notion concerning 
the dictates of that religion, was prompted to assassinate him. 

1 See B. I. tit. [Crim. circumstances]. 2 See B. I. tit. [Justifications]. 
3 See B. I. tit. [Extenuations]. ' See B. I. tit. [Aggravations). 
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respect of the consequences of the modified act or offence) 
in the way of conjw1ct influence. Lastly, whatever circum­
stances can be seen to be connected with the consequences of 
the offence, whether directly in the way of derivation, or 
obliquely in the way of collateral affinity (to wit, in virtue of 
its being connected, in tl1e way of derivation, with some of 
the circumstances witl1 which they stand connected in the 
same manner) bear a material relation to the offence in the 
way of evidence, they may accordingly be styled evide11tiary 
circumstances, and may become of use, by being held forth 
upon occasion as so many proofs, indications, or evidences of 
its having been committed.1 

1 See B. I. tit. [Accessory Offences] and B. II. tit. [Evidence]. 
It is evident that this analysis is equally applicable to incidents of a purely 

physical nature, as to those in which moral agency is concerned. If therefore 
it be just and useful here, it might be found not impossible, perhaps, to find 
some use for it in natural philosophy. 



CHAPTER VIII 

OF INTENTIONALITY 

Ruapit11fo1im1. 1. So much with regard to the two first of the articles upon 
\vhich th<: <:vil tendency of an action may depend: viz., the ~ct 
itself, and the general assemblage of the circumstances with 

... ...-hich it may have bt:en accompanied. We come now to 
consider the ways in which the particular circumstance of 
ir1tc11tior1 may be concerned in it. 

The ;,,,en,ion 2. First, then, the intention or will may regard either of two 
';'a¼,-gar~·- objects: I. The act itself: or, 2. Its consequences. Of these 
2: n: c':n;,._or, objects, that which the intention regards may be styled 
q11enm. i11tct1tio11al. If it regards the act, then the act may be said to be 

intentional :1 if the consequences, so then also may the con­
sequences. If it regards both the act and consequences, the 
whole actiot1 may be said to be intentional. Whichever of 
those articles is not the object of the intention, may of course 
be said to be 1mit1tct1tional. 

[t may re_r:ard 
tire act wit/ioi,t 
any of tire cot1-
seq11ew:es. 

-or the con­
sequences with­
out regarding 
the act in all its 
stages. 
Ambiguity of 
the words 
voluntary and 
involuntary. 

3. The act may very easily be intentional without the con­
sequences; and often is so. Thus, you may intend to touch a 
man without intending to hurt him: and yet, as the con­
sequences turn out, you may chance to hurt him. 

4. The consequences of an act may also be intentional, 
without the act's being intentional throughout; that is, with­
out its being intentional in every stage of it: but this is not so 

1 On this occasion the words voluntary and i11vo/1mtary arc commonly 
employed. These, however, I purposely abstain from, on account of the 
extreme ambiguity of their signification. By a voluntary act is meant some­
times, any act, in the performance of whlch the will has had any- concern 
at all; in this sense it is synonymous to i11te11tio11al: sometimes such acts only, 
in the production of whlch the will has been determined by motives not of a 
painfu_l nature; in thls sense it is synonymous to unconstrained, or 1mcoerced: 
so~etlmes such acts only, in the production of which the 'hill has been dcter­
nuned by motives, which, whether of the pleasurable or painful kind, occurred 
to a man himself, without being suggested by anybody else; in this sense it is 
synonymous to sponta11eo11S. The sense of the word involuntary does not corres­
pond completely to that of the word voluntary. Involuntary is used in oppo­
sition to intentional; and to unconstrained: but not to spontaneous. It might be 
of use to confine the signification of the words voluntary and involuntary to 
one single and very narrow case, whlch will be mentioned in the next note. 

200 
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frequent a case as the former. You intend to hurt a man, 
suppose, by running against him, and pushing him down: 
and you run towards him accordingly: but a second man 
coming in on a sudden between you and the first man, 
before you can stop yourself, you run against the second man, 
and by him push down the first. 

5. But the consequences of an act cannot be intentional, -but not '!'ith­
without the act's being itself intentional in at least the first out regarding 

If h b . . l . th fi . . the.first stage. stage. t e act e not mtent1ona rn e rst stage, 1t 1s no 
act of yours: there is accordingly no intention on your part 
to produce the consequences: that is to say, the individual 
consequences. All there can have been on your part is a distant 
intention to produce other consequences, of the same nature, 
by some act of yours, at a future time: or else, without any 
intention, a bare wish to see such event take place. The second 
man, suppose, runs of his own accord against the first, and 
pushes him down. You had intentions of doing a thing of 
the same nature: viz., To run against him, and push him down 
yourself; but you had done nothing in pursuance of those 
intentions: the individual consequences therefore of the act, 
which the second man performed in pushing down the first, 
cannot be said to have been on your part intentional.1 

1 To render the analysis here given of the possible states of the mind in An act un·nt 
point of intentionality absolutely complete, it mwt be pushed to such a farther tional in i~ .fien­
dcgrcc of minuteness, as to some eyes will be apt to appear trifling. On this stage ma b rSl 
account it seemed advisable to discard what follows, from the text to a place with' res Y e so 
where any one who thinks proper may pass by it. An act of the body, when 1. Quaht~ to, 
of the posi~vc kind, is a motion: now in motion there arc always th:ee ~cles matter mo~>' _of 
to be considered: 1. The quantity of matter that moves: 2. The drrecllon in 2. Dire t" ed, 
which it moves: and, 3. The velocity with which it moves. Correspondent 3. Vel '.~on; 
to these three articles, arc so many modes of intentionality, with regard to an °" y. 
act, considered as being only in its first stage. To be completely unintentional, 
it must be unintentional with respect to every one of these three particulars. 
This is the case with those acts which alone arc properly termed involuntary: 
acts, in the performance of which the will has no sort of share: such as the con-
traction of the heart and arteries. 

Upon this principle, acts that are unintentional in their first stage, may be 
distinguished into such as arc completely unintentional, and such as arc in­
completely unintentional: and thc~e again may be unintentional, either in 
point of quantity of matter alone, in point of direction alone, in point of 
velocity alone, or in any two of these points together. . 

The example given further on may easily be extended to this part of the 
analysis, by any one who thinks it worth the whole. 

There seem to be occasions in which even these disquisitions, minute as 
they. n:iay appear, may not be without their use in practice .. I'?- th_e case of 
honuade, for example, and other corporal injuries, all the d1stmc1Jons here 
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_ 6. Second. A consequence, when it is intentional, may 
e1_ther be directly so, or only obliq11cly. It may be said to be 
~1rc~tly or l_ineally intentional, when the prospect of produc­
ing_ It constituted one of the links in the chain of causes by 
w~uch the p~rson was determined to do the act. It may be 
said to be obliquely or ~ollatcrally intentional, when, although 
the cons~quencc was m contemplation, and appeared likely 
to ensue II~ case of the act's being performed, yet the prospect 
ohf producing such consequence did not constitute a link in 
t e aforesaid chain 

Whrn directly 7 Tl • d A . • "d . 
u/1i,'.1ately .so, ~r . _ •. ur • . 11 mci cnt, which is directly intentional, may 
mrrl,ately. c1t~1cr be 11/t_,matclr so, or only 111cdiatcly. It may be said to be 

11/t1111atcly llltl'llt1on:1l, when it stands last of all exterior 
evctll\ in the afmesai1..\ duin 1..l motives~ insomuch that the 
prospect of the production of such incident, could there be a 
certainty of its taking place, would be sufficient to determine 
the will, without the prospect of its producing any other. 
It 111ay be said to be mediately intentional, and no more, 
wh~n there is some other incident, the prospect of producing 
which forms a subsequent lmk in the same chain: insomuch 
that the prospect of producing the former would not have 
operated as a motive, but for the tendency which it seemed to 

WIien directly 
irttentional, it 
may be ex­
cl11.si11cly .so, or 
im·.-.:cl11si 11dy. 

have towards the production of the latter. 
8. Fourth. When an incident is directly intentional, it may 

either be cxcl11sively so, or incxcl11sively. It may be said to be 
exclusively intentional, when no other but that very individual 
incident would have answered the purpose, insomuch that 
no other incident had any share in determining the will to 
the act in question. It may be said to have be~n _inex­
clusivcly 1 intentional, when th_ere was some ~ther incident, 
the prospect of which was actmg upon the will at the same 
ti1nc. 

specified may occur, and in the course of trial ma)'., for so~e purpose or other, 
require to be brought to mind, and made the subject of <l;iscourse. What 1;11ay 
contribute to render the mention of them pardonable, IS the use that rrught 
possibly be made of them in natural philosophy. In the hands of an ~pert 
mctaphysician, these, together with the foregoing chapter on human acttons, 
and the section on facts in general, in title Evidence of the Book of Procedure, 
might, perhaps, b_e mad~ t? contribute_ son:iethin~ towards an exhaustive 
analysis of the possible vancaes ofmcchamcal mvcnoons. 

1 Or concurrently. 
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9. Fifth. When an incident is inexclusively intentional, it Wl1~1 ine~­
may be either conjunctively so, disr· unctively, or indiscriminately. c!iis,v~ly, ·~ may 
I b .d b . . . . al "th d becon1unct1vdy, 
t may e sa1 to e conJunctlve y mtention w1 regar to di~u11ctively, or 

such other incident, when the intention is to produce both: indiscriminately 
disjunctively, when the intention is to produce either the one so. 
or the other indifferently, but not both: indiscriminately, 
when the intention is indifferently to produce either the one 
or the other, or both, as it may happen. 

10. Sixth. When two incidents are disjunctively inten- When disjunc­
tional, they may be so with or without preference. They may ti~ely, it ~ay be 
be said to be so with _preference, when the intention is, that ;;;::r:;'.'h0"' 
one of them in particular should happen rather than the 
other: without preference, when the intention is equally 
fulfilled, whichever of them happens.1 

11. One example will make all this clear. William 11,Examp/e. 
king of England, being out a stag-hunting, received from Sir 
Walter Tyrrel a wound, of which he died. 2 Let us take this 
case, and diversify it with a variety of suppositions, correspon-
dent to the distinctions just laid down. 

1. First then, Tyrrcl did not so much as entertain a thought 
of the king's death; or, if he did, looked upon it as an event 
of which there was no danger. In either of these cases the 
incident of his killing the king was altogether unintentional. 

2. He saw a stag running that way, and he saw the king 
riding that way at the same time: what he aimed at was to 
kill the stag: he did not wish to kill the king: at the same time 
he saw, that if he shot, it was as likely he should~ the king 
as the stag: yet for all that he shot, and killed the king accord­
ingly. In this case the incident of his killing the king was 
intentional, but obliquely so. 

3. He killed the king on account of the hatred he bore him, 

1 There is a difference between the case where an incid~nt is. altogether Di/Ji 
wtlntentional, and that in which, it being disjunctively mtenuonal with betu, ererzce 
reference to another, the preference is in favour of that other. In the first dent•ee,, Qtz itzci 
case, it is not the intention of the party that the incident in question should unin: b~itzg -
happen at all: in the latter case, the intention is rather that the other should and d~~otlQJ 
happen: but if that cannot be, then that this in question should happen rather tive/ IS_/14tzc .. ' 
than that neither ~h_?ul~. and that both, at any rate, should not hap~en. tion!, •nte,a .. 

A~ these are disoncoons t? be attended to in the use of the_paro~le o~: a thee/; ~her. 
particle of very ambiguo~s. import, and of great importance m legislanon.fa11011,'1•o,a is i 
See Append. tit. [Compos1non]. or~ of the 11 

2 Hume's Hist. • 
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and for no other reason th::m the pleasure of destroying him. 
In this case the accident of the king's death was not only 
directly but ultimately intentional. 

4. He killed the king, intending fully so to do; not for any 
hatred he bore him, but for the sake of plundering him when 
dead. In this case the incident of the king's death was directly 
intentional, but not ultimately: it was mediately intentional. 

5. He intended neither more nor less than to kill the king. 
He had no other aim nor ,vish. In this case it was exclusively 
as ,vell as directly intentional: exclusively, to wit, with regard 
to every other material incident. 

6. Sir Walter s1'ot the king in the right leg, as he was 
plucking a thorn out of it with his left hand. His intention 
was, by shooting the arrow into his leg through his hand, to 
cripple him in both those limbs at the same time. In this case 
the incident of the king's being shot in the leg was intentional: 
and that conjunctively with another which did not happen; 
viz., his being shot in the hand. 

7. The intention of Tyrrcl was to shoot the king either in 
the hand or in the leg, but not in both; and rather in the hand 
than in the leg. In this case the intention of shooting in the 
hand was disjunctively concurrent, with regard to the other 
incident, and that with preference. 

8. His intention was to shoot the king either in the leg or 
the hand, whichever might happen: but not in both. In this 
case the intention was inexclusive, but disjunctively so: yet 
that, however, without preference. 

9. His intention was to shoot the king either in the leg or 
the hand, or in both, as it might happen. In this case the 
intention was indiscriminately concurrent, with respect to the 
two incidents. 

ltitentionality 12. It is to be observed, that an act may be unintentional 
of rlie1 act !''itli in any stage or stages of it, though intentional in the preceding: 
rcspec to ,ts . • 1 · 
different stages, and, on the other hand, 1t may be intent1ona m any stage or 
110111 f.ar stages of it, and yet unintentional in the succeeding.1 B~t 
material. whether it be intentional or no in any preceding stage, lS 

immaterial, with respect to the consequences, so it be uninten­
tional in the last. The only point, with respect to which it is 
material, is the proof. The more stages the act is unintentional 

1 See Chap. vii. [Actions), par. 14. 
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in, the more apparent it will commonly be, that it was 
unintentional with respect to the last. If a man, intending to 
strike you on the cheek, strikes you in the eye, and puts it 
out, it will probably be difficult for him to prove that it was 
not his intention to strike you in the eye. It will probably 
be easier, if his intention was really not to strike you, or even 
not to strike at all. 

13. It is frequent to hear men speak of a good intention, of Goodness,J~d 
a bad intention; of the goodness and badness of a man's inten- ~ad;:,: dis-111-

tion: a circumstance on which great stress is generally laid. It :~sed. 
is indeed of no small importance, when properly understood: 
but the import of it is to the last degree ambiguous and 
obscure. Strictly speaking, nothing can be said to be good or 
bad, but either in itself; which is the case only with pain or 
pleasure: or on account of its effects; which is the case only 
with things that are the causes or preventatives of pain and 
pleasure. But in a figurative and less proper way of speech, a 
thing may also be, styled good or bad, in consideration of its 
cause. Now the effects of an intention to do such or such an 
act, are the same objects which we have been speaking of under 
the appellation of its consequences: and the causes of intention 
are called motives. A man's intention then on any occasion 
may be styled good or bad with reference either to the con-
sequences of the act, or with reference to his motives. If it 
be deemed good or bad in any sense, it must be either because 
it is deemed to be productive of good or of bad consequences, 
or because it is deemed to originate from a good or from a 
bad motive. But the goodness or badness of the consequences 
depend upon the circumstances. Now the circumstances are 
no objects of the intention. A man intends the act: and by his 
intention produces the act: but as to the circumstances, he 
does not intend them: he does not, inasmuch as they are 
circumstances of it, produce them. If by accident there be a 
few which he has been instrumental in producing, it has been 
by former intentions, directed to former acts, productive 
of those circumstances as the consequences: at the time in 
question he takes them as he finds them. Acts, with their 
consequences, are objects of the will as well as of the under-
standing: circumstances, as such, are objects of the understand-
ing only. All he can do with these, as such, is to know or not 
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to know them: in other words, to be conscious of them, or 
not conscious. To th<: title of Consciousness belongs what is 
to be said of the goodness or badness of a man's intention, as 
resulting from th~ consequences of the act: and to the head of 
Motives, what is to be said of his intention, as resulting from 
the motive. 



CHAPTER IX 

OF CONSCIOUSNESS 

1. So far with regard to the ways in which the will or in-C~nnexion c,J 
tention may be concerned in the production of any incident: th'!,hd,,,apt;' 

"d h hi h th d din wi ,e ,ore--we come now to cons1 er t e part w c e un erstan g or going. • 
perceptive faculty may have borne, with relation to such 
incident. 

2. A certain act has been done, and that intentionally: that Acts advisfd 
act was attended with certain circumstances: upon these cir- and "!'advised; 

d d d . f. d consao11snw, cumstances epen e certain o its consequences; an amongst what. 
the rest, all those which were of a nature purely physical. Now 
then, take any one of these circumstances, it is plain, that a 
man, at the time of doing the act from whence such conse-
quences ensued, may have been either conscious, with respect 
to this circumstance, or unconscious. in other words, he may 
either have been aware of the circumstance, or not aware: it 
may either have been present to his mind, or not present. 
In the first case, the act may be said to have been an advised 
act, with respect to that circumstance: in the other case, an 
unadvised one 

3. There are two points, with regard to which an act U11advisednw 
may have hen advised or unadvised: I. The existence of the :~J;:~~~e 
circumstance itself. 2. The materiality of it.1 or materiality.' 

4. It is manifest, that with reference to the time of the act, Tl,e circum­
such circumstance may have been either present past or Slat1ce may liave 
fi ' ' bee11 prese11t. 
uture. past, or future. 

5. An act which is unadvised, is either heedless, or not heed-An unadvised 
less. It is termed heedless, when the case is thought to beach t dml ay be 

h tha f d. d 2 if d b ee ess, or not sue , t a person o or mary pru ence, prompte y an heedless. 
ordinary share of benevolence, would have been likely to 
have bestowed such and so much attention and reflection 
upon the material circumstances, as would have effectually 
disposed him to prevent the mischievous incident from taking 

1 See Chap. vii. [Actions], par. 3. 1 See Chap. vi. [Sensibility], par. 12. 
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place: not heedless, when the case is not thought to be such 
as above mentioncd.1 

A mis-advistd 6. Again. Whether a man did or did not suppose the 
act what- • "ali f • • • b A ;,,is-sup osal. existence or maten ty o a given circumstance, 1t may e 

'P that he did suppose the existence and materiality of some 
circumstance, which either did not exist, or which, though 
existing, was not material. In such case the act may be said 
to be mis-ad11iscd, with respect to such imagined circumstance: 
:rnd it may be said, that there has been an erroneous sup-
pmition, or a 111i.s-s11pJ>llS1il in the case. . . 

7. Now a circumstance, the existence of which 1s thus 
TI1e supposed l d b ·a1 "th I the way 
cir~umstance erroneous y suppose , inay c maten Cl er, 1. n . 
m,glu_have been of trcvcntion: or, 2. In that of compensation. It may be said 
material in tl1e • l . h . h . er: 
way either of to c n1atena in t c way of prevention, w en tts euect or 
preveruiori_ or of tendency, had it existed, would have been to prevent the 
compe,isat1on b · . . 

• 0 noxious consequences: m the way of compensation when 

It "'"Y l1m,r. 
bun rnppoJl'd 
prt'5t'11I, /)(Hf, 
or fi1t11n·. 

Ex11111plt', con­
tinued from rlie 
last chapter. 

th ffi d ' at c ect or ten ency would have been to produce other 
co~sequences, the beneficialness of which would have out­
weighed the mischievousness of the others. 

8. It is manifest that, with reference to the time of the act, 
such imaginary circumstance may in either case have been 
supposed either to be present, past, or future. 

9. To return to the example exhibited in the preceding 
chapter. 

10. Tyrrcl intended to shoot in the direction in which he 
shot; but he did not know that the king was riding so near 
that way. In this case the act he performed in shooting, the 
art < if shooting, was unadvised, with respect to the existence of 
the cin:Ul\\':ltanrc of the king's being so near riding that way. 

I 1, He knew that the king was riding that way: but at.~e 

lh~L\\HT •,\t which t~1c kin! ::cl\e :~~ h~:~\~t~o~~~:C 
there was that tht: ano~tl t to the materiality of the 
act was unadvised, Wl 1 tcspcc 
circumstance. d d" d th w in poison, without 

1 2. Somebody ha . ippc . e arro act was unaclvised, 
Tyrrd's knowing of 1t. In tlus case the 
with respect to the existence of a past circumsbce. th king 

13. At the very instant that Tyrrel drew the ow, e hes' 
being screened from his view by the foliage of some bus ' 

1 See B. I. tit. [Extenuationsl. 
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was riding furiously, in such manner as to meet the arrow in a 
direct line: which circumstance was also more than Tyrrel 
knew of. In this case the act was unadvised, with respect to 
the existence of a presc11t circurpstance. 

14. The king being at a distance from court,_ co~d get 
nobody to dress his wound till the next day; of which c1rc~m­
stance Tyrrel was not aware. In this case the act was unadvised 
with respect to what was then a f11t11rc circumstance. . 

15. Tyrrel knew of the king's being riding that way, o~his 
being so near, and so forth; but being deceived by the foliage 
of the bushes, he thought he saw a bank between the spot 
from which he shot, and that to which the king was riding. 
In this case the act was mis-advised, proceeding on the mis­
supposal of a preventive circumstance. 

16. Tyrrel knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 
But he ~elieved the king to be an usurper: and supposed he 
was ~ommg ~P to attack a person whom Tyrrel believed to be 
the nghtful king, and who was riding by Tyrrel's side. In this 
case the act was also mis-advised, but proceeded on the mis­
supposal of a compe11sative circumstance. 

10. Let us observe the connexion there is between inten-In 1vhatcase 
tl• a.Ii d · W} h · If • • · al co1iscio11S11ess on ty an consciousness. 1en t e act 1tse 1s mtentton , extends the in-
and with respect to the existence of all the circumstances tentionality 
advised, as also with respect to the materiality of those cir-.f1rom the act to 

. l . . d th . t ,e conse-cums tances, m re atlon to a given consequence, an ere 1s quences. 
no mis-supposal with regard to any preventive circumstance, 
that consequence must also be intentional: in other words, 
advisedness, with respect to the circumstances, if clear from 
the mis-supposal of any preventive circumstance, extends the 
intentionality from the act to the consequences. Those con­
sequences may be either directly intentional, or only obliquely 
so: but at any rate they cannot but be intentional. 

11. To go on with the example. IfTyrrel intended to shoot.Exa'.nple 
• h d" • • } • h h kin "d" d kn co11fln11ed m t e 1rect1on m w uc t e g was n mg up, an ew • 
that the king was coming to meet the arrow, and knew the 
probability there was of his being shot in that same part in 
which he was shot, or in another as dangerous, and with that 
same degree of force, and so forth, and was not misled by the 
erroneous supposition of a circumstance by which the shot 

0 
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place: not heedless, when the case is not thought to be such 
as above mcntior.ed. 1 

.-1 mi,-ad,·i.<rd (). Again. Whether a man did or did not suppose the 
act what.- •. • 1· f · · · b 
A ;nis-mpposal. existence or matcna 1ty o a given circumstance, 1t may e 

that he did suppose the existence and materiality of some 
circumstance, which either did not exist, or which, though 
existing, was not material. In such case the act may be said 
to be 111is-c1d1•iscd, with respect to such imagined circumstance: 
and it may be said, that there has been an erroneous sup­
position, or a 111is-s11pposal in the case. 

7. Now a circumstance, the existence of which is thus 
n,e J"P1P0 ·'rd crroneouslv supposed, may be material either, I. In the way 
crrcwns ,mce • . 
might have bt"cn of prevention: or, 2. In that of compensation. It may be said 
mareri~I in the to be material in the way of prevention, when its effect or 
u,ay elf her of d · 1 d • · • d Id h b th prevemio11 "' of ten cncy, 1a 1t ex1ste , wou ave cen to prevent e 
compenst1rion. obnoxious consequences: in the way of compensation, when 

It may have 
been mpposrd 
present, past, 
or f11t11re. 
Example, con­
tim,ed from tl1e 
last chapter. 

that effect or tendency would have been to produce other 
consequences, the beneficialness of which would have out­
weighed the mischievousness of the others. 

8. It is manifest that, with reference to the time of the act, 
such imaginary circumstance may in either case have been 
supposed either to be preseut, past, orfut11re. 

9. To return to the example exhibited in the preceding 
chapter. 

10. Tyrrcl intended to shoot in the direction in which he 
shot; but he did not know that the king was riding so near 
that way. In this case the act he performed in shooting, the 
act of shooting, was unadvised, with respect to the existence of 
the circumstance of the king's being so near riding that way. 

I I . He knew that the king was riding that way: but at the 
distance at which the king was, he knew not of the probability 
there was that the arrow would reach him. In this case the 
act was unadvised, with respect to the materiality of the 
circumstance. 

12. Somebody had dipped the arrow in poison, without 
Tyrrel' s knowing of it. In this case the act was unadvised, 
with respect to the existence of a past circumstance. 

I 3. At the very instant that Tyrrel drew the bow, the king, 
being screened from his view by the foliage of some bushes, 

1 See B. I. tit. [Extenuations]. 
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was riding furiously, in such manner as to meet the arrow in a 
direct line: which circumstance was also more than Tyrrel 
knew 0£ In this case the act was unadvised, with respect to 
the existence of a prese11t circu111stance. 

14. The king being at a distance from court, could get 
nobody to dress his wound till the next day; of which circum­
stance Tyrrel was not aware. In this case the act was unadvised 
with respect to what was then a future circumstance. 

15. Tyrrcl knew of the king's being riding that way, of his 
being so near, and so forth; but being deceived by the foliage 
of the bushes, he thought he saw a bank between the spot 
from which he shot, and that to which the king was riding. 
In th.is case the act was mis-advised, proceeding on the mis­
sttpposal of a preve11tive circumstance. 

16. Tyrrel knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 
But he believed the king to be an usurper: and supposed he 
was coming up to attack a person whom Tyrrel believed to be 
the rightful king, and who was riding by Tyrrel' s side. In this 
case the act was also mis-advised, but proceeded on the mis­
supposal of a competisative circumstance. 

10. Let us observe the connexion there is between inten- In ,uhat case 
• ali d • Wh th • 1f • • • al consdoumess t:J.on ty an consc10usness. en e act 1tse 1s 111tent1on , extends the in-

and with respect to the existence of all the circumstances tentionality 
advised, as also with respect to the materiality of those cir-.from the act 10 

. l . . d th . t/ie conse-cumstances, m re at1on to a given consequence, an ere 1s qr1ences. 
no mis-supposal with regard to any preventive circumstance, 
that consequence must also be intentional: in other words, 
advisedness, with respect to the circumstances, if clear from 
the mis-supposal of any preventive circumstance, extends the 
intentionality from the act to the consequences. Those con­
sequences may be either directly intentional, or only obliquely 
so: but at any rate they cannot but be intentional. 

11. To go on with tl1e example. IfTyrrel intended to shootExa'.11ple 
• h d" • • } • h h kin "din d kn conhn11ed. mt e 1rect1on m wuc t e g was n g up, an ew 
that the king was coming to meet the arrow, and knew the 
probability there was of his being shot in that same part in 
which he was shot, or in anotl1er as dangerous, and with that 
same degree of force, and so forth, and was not misled by the 
erroneous supposition of a circumstance by which the shot 

0 
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w, ,tild ha,.·e !wen prevcntcJ from taking place, or any such 
()thcr prcn·nti\·e circumstance, it is plain he could not but 
han· i11trndnl the king's death. Perhaps he did not positively 
wish it: hut fnr :di th;c, in a certain sense he intended it. 

A mi,,,d,•is,·J i :?.. \Vl1.1c heedlessness is in the case of an unadvised act, 
act m,,y l·e r,1</i 1 . . ] f . <l . d A . d . d 
0 , 11 ,, 1 ,.,sir. • r:is l!K~s 1s 111 c 1e case o :i 1111sa vise one. 1n1sa vise act 

then may be either r:ish or not rash. It may be termed rash, 
when the c:ise is thought to be such, that a person of ordinary 
prudence, if prom ptcJ by an ordinary share of benevolence, 
would h:ive employed such and so much attention and reflec­
tion en the im:iginccl circumstance, as, by discovering to him 
the nnn-existL~ncc, improbability, or immateriality of it, 
wou_lLl ~1:ive clicctmlly disposed him to prevent the mischiev-

. . _ ous mc1clcnt from taking place. 
n,,. 1111rn11011 13 I 1. 1. ~ l d 

I J • • n OH marv L 1scourse w 1en a man ocs an act of which r1:,1y 1r gno, l,r } .. , . ' . . . 
l,,,d i11 i1sdf. ;,,_ t 1c consl'l1uences pro\·e m1sch1cvous, 1t 1s a common thing to 
dcprndc11tly ,f speak of h1111 as having acted with a good intention or with a 
1/i,. ll!Otl \"C ,u b I • . f I . '. . ' b . d wrll as ihc a( mtent1011, o 11s mtcnuon s cmg a goo one or a bad 
,.,,..,,, 11 ,1/ ,,, 11 _ one. The epithets good and bad arc all this while applied, 
,,.,1111·1111'1. \\"t" \l"l", tl) the intention: but the application of them is most 

lt lll\l\lt 1nh· \!,ll\"L"rHeL\ b\' a supposition formed with regard to 
till· IL\tllrL: l;t the motiv~. The :ict, though ev~ntual\y it prove 

· . -\ • .. ltl · 1·" ,., 1.L\ to be done with a good mtentton, when 
1111 \( l l l \ \ s' ' .,.. 1 . 1 . l k d . : l . . . . from :1 motive w uc 1 1s oo ·e upon 
It h suppn'-L"l t\l 1,suc • . l . . d 
.1, .1 1'"' ,,I 11wtivc: \\"ith a. bad intention, w len it 15 bu~pose. to 
lw L1°1~- rn11lt n(a 111uti\·c which is looked upon as a a motive. 
But the 11aturc uf the conSL'l)lll'IlCes intended, a_nd the natu~e of 
the 11wtivc which gave birth to the intcnt10n, a_re_ obJ~Cts 
whid1. tlrnugh intim:itcly connected, are perfectly d1stmgu1sh­
ahle. The intention might therefore with perfect propriety 
be styleJ a good one, \~hatever were the motive. It might 
he styled a good one, when not only the consequences of the 
act prl>Pt' mischicVLlllS, but the motive which gave ?irth to it 
tl'as what is callnl :1 bad one. To warrant tl~e sp~akmg of the 
intention a.s being :1 good one, it is sufficient 1f the conse­
q u1.:11ces of the :ict, h;d they proved what to the ~gent they 
. d 1.k l b, tl'ottld have been of a beneficial nature. 
scemc 1 ·c y to c, . . b b d when 
A 11.d in the s:ime manner the mtenuon may be fia '.al b 

I I f 1 act Prove enc c1 ut 
llot ()JI y t ll' CUllSL'(lllences O t 1e 1 

the motive which g:ive birch to it was a good one. 
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14. Now, when a man has a mind to speak of your i11tc11tio11 It is bette!, 
as being oood or bad, with reference to the consequences, if he 1~/1t:n .11•e ma,t,c1n,: 

t> oon 1s me v 

speaks of it at all he must use the word intention, for there be spoken of as 
is no other. But if a man means to speak of the motive from being good or 

I • 1 · • • • d b • d b d bad 1101 to say, w uc 1 your mtcnuon ongmatc , as emg a goo or a a ,i,e'motive. 
one, he is certainly not obliged to use the word intention: it is 
at least as well to use the word motive. By the supposition he 
means the motive; and very likely he may 11ot mean the inten-
tion. For what is true of the one is very often not true of the 
other. The motive may be good when the intention is bad: 
the intention may be good when the motive is bad: whether 
they arc both good or both bad, or the one good and the other 
bad, makes, as we shall see hereafter, a very essential difference 
with regard to the conscqucnccs.1 It is therefore much better, 
when motive is meant, never to say intention. 

15. An example will make this clear. Out of malice a manfaamplc. 
prosecutes you for a crime of which he believes you to be 
guilty, but of which in fact you arc not guilty. Here the 
co11scq11euces of his conduct arc mischievous: for they are 
mischievous to you at any rate, in virtue of the shame and 
anxiety which you arc made to suffer while the prosecution is 
depending: to which is to be added, in case of your being 
convicted, the evil of the punishment. To you therefore they 
are mischievous; nor is there any one to whom they arc 
beneficial. The man's 111oti,,c was also what is called a bad one: 
for malice will be allowed by every body to be a bad motive. 
However, the co11scq11c11ces of his conduct, had they proved 
such as he believed them likely to be, would have been good: 
for in them would have been included the punishment of a 
criminal, which is a benefit to all who arc exposed to suffer 
by a crime of the like nature. The i11te11tio11 therefore, in this 
case, though not in a common way of speaking the motive, 
might be styled a good one. But of motives more particularly 
in the next chapter. 

16. In the same sense the intention, whether it be positively I11teni,· . 
d 1 . . b d b d • 011, Ill goo or no, so ong as It 1s not a , may c tcrme mnocent. wliat cases it 

Accordingly, let the consequences have proved mischievous, maybei11n6cc11r. 

and let the motive have been what it will, the intention may 
be termed innocent in either of two cases: 1. In the case of 1111-

1 Sec Chap. xii. [Consequences]. 
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advisedness with respect to any of the circumstances on which 
the mischievousness of the conscq uences depended: 2. In the 
case of mis-ad visedncss with respect to :111y circumstance, 
which, had it been \Vint it appeared to be, would have served 
either to prevent or to out,vcigh the mischief. 

lntc11tio11a/ity 17. A few words for the purpose of applying what has 
and conscious- been said to the Roman law. Unintentionality, and innocence 
ness, how f . . b I b . I d d . I f . ,r, spoken of i11 the o mtentlon, see1n ot 1 to e me u e 111 t 1e case o ll!JOr-

Roma11 /au,. t1111i11111, where there is neither do/11s nor wlpa. Unadvisedness 
coupled with heedlessness, and mis-advisedness coupled with 
rashness, correspond to the wlp,1 si11c dolv. Direct intention­
ality corresponds to dv/11s. Oblique intentionality seems 
hardly to have been distinguished from direct; were it to 
occur, it would probably be deemed also to correspond to 
do/11s. The division into rnlpa, l,1ta, lc(Jis, and /c(Jissi111a, is such 
as nothing certain can correspond to. What is it that it ex­
presses? A distinction, not in the case itself, but only in the 
sentiments which any person (a judge, for instance) may find 
himself disposed to entertain with relation to it: supposing 
it already distinguished into three subordinate cases by other 
means. 

The word dol11s seems ill enough contrived: the word culpa 
as indifferently. Do/11s, upon any other occasion, would be 
understood to imply deceit, concealment,1 clandestinity2 ; but 
here it is extended to open force. C11lpa, upon any other 
occasion, would be understood to extend to blame of every 
kind. It would therefore include dolus. 3 

1 Sec 13. T. tit. [Theft] wrbo f amenable]. 
2 Dolus, an vircus quis in hoste requirit?-Vmc1L. 
-- 06"A41 iJi mt UJ.Lr;',aii~v.-HOMER. 
3 I pretend not here to give any determinate explanation of a set of words, 

of which the great misfortune is, that the import of them is confused and 
indeterminate. I speak only by approximation. To attempt to determine the 
precise import that has been given them by a hundredth part of the authors 
that have used them, would be an endless task. Would any one talk intelligibly 
on this subject in Latin? let him throw out dol11s altogether: let him keep w/pa, 
for the purpose of expressing not the case itself, but the sentiment that is enter­
tained concerning a case described by other means. For intentionality, let 
him coin a word boldly, and say i11te11tio11a/itas: for unintentionality, 11on­
i11te11tio11alitas. For unadvisedncss, he has already the word i11scitia; though the 
words i111prnde11tia, i11obscrva11tia, were it not for the other senses they arc used 
in, would do better: for unadvisedncss coupled with heedlessness, let him say 
i11scitia culpabi/is; for unadvisedness without heedlessness, i11scitia i11culpabilis: 
for mis-advisedness coupled with rashness, error wlpabilis, em,, tcmaarius, or 
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18. The :ibove-mentioned definitions and distinctions are Use of t/Ji(s 011d 

c fi b • f ul • h bl the prece mg rar rom emg mere matters o spec atlon. T ey are capa e d,apter. 
of the most extensive and constant application, as well to 
moral discourse as to legislative practice. Upon the degree and 
bias of a man's intention, upon the absence or presence of 
consciousness or mis-supposal, depend a great part of the 
good and bad, more especially of the bad consequences of an 
act; and on this, as well as other grounds, a great part of the 
demand for punislunent.1 The presence of intention with 
regard to such or such a consequence, and of consciousness 
with regard to such or such a circumstance, of the act, will 
form so many criminative circumstances,2 or essential ingre-
dients in the composition of this or that offence: applied to 
other circumstances, consciousness will form a ground of 
aggravation, annexable to the like offence.3 In almost all 
cases, the a~sence of intention with regard to certain conse-
quences, and the absence of consciousness, or the presence of 
mis-supposal, with regard to certain circumstances, will 
constitute so many grounds of extenuation.4 

error wm tcmeritatc: for mis-adviscdncss without rashness, error i11c11/pabilis, 
error 11011-temerarius, or error si11e temeritatc. 

It is not unfrcquent likewise to meet with the phrase, malo animo: a phrase 
still more indeterminate, if possible, than any of the former. It seems to have 
reference either to intentionality, or to consciousness, or to the motive, ot to 
the disposition, or to any two or more of these taken together; nobody can 
tclf which: these being objects which seem to have never hitherto been properly 
distinguished and defined. 

1 Sec Chap. :i..-iii. [Cases unmcct). 
2 Sec D. I. tit. [Circumstances influencing]. 
3 Sec D. I. tit. [Aggravations]. 'Sec D. I. tit. [Extenuations]. 
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CHAPTER X 

or MOTIVES 

1. Ir i-; :rn acknowledged truth, that every kind of act what-
ever, :rnJ comcqucntly evny kind of offence, is apt to assume 
a ditkrL'nt character, and be attended with different effects, 
ace( irJing to thc nature of the 111Mi11c which gives birth to it. 
Thi,; makL's it requisite..: to take a view of the several motives 
ln· \\"hich human conduct is liable to be influenced. 

l'urely J1•rcr,l.1- • 2. Bv a mntive, in the most extensive sense in which the 
/,;.,,. ,,,,,ri,,·,·J 'l.vnrd i; ever used with reference to a thinking being, is meant 
,.:,·,· ,:,,( 111I~ '" I . • • • I 

d" Ju-re. • any t 11ng that can contribute to give b1rt 1 to, or even to 
prt:vcnt, any kind of action. Now the action of a thinking 
being is the act either of the body, or only of the mind: and an 
act of the minJ is an act either of the intellectual faculty, or 
of the will. Acts of the intellectual faculty will sometimes 
rcst in the understanding mcrcly, without exerting any 
influence..: in the production of any acts of the will. Motives, 
which arc not of a nature to inRucncc any other acts than those, 
may be stylcd purdy spcwlatil'c motives, or motives resting in 
speculation. llut as to these acts, neither do they exercise any 
intl ucnce over external acts, or over their consequences, nor 
consc(JUCntly over any pain or any pleasure that may be in the 
num.bcr of such consequences. Now it is only on account of 
their tendency to produce either pain or pleasure, that any 
acts can be material. With acts, therefore, that rest purely in 
the understanding, we have not here any concern: nor there­
fore with any object, if any such there be, which, in the 

1 Note by the author, July, 1822. 
For a tabular simultaneous view of the whole list of MOTIVES, in conjunction 

with the correspondent plramres and pains, interests and desires, sec, by the same 
author, Tal,lc ,,J the Spri11v ,,J Aaio11, &c., with Explanatory Notes and 
Observations. London: 1817. Hunter, St. Paul's Church Yard, 8vo. pp. 32. 

The word i11d11cc111r11I has of late presented itself, as being in its signification 
1nore con1prehcnsive than the word 111oti11e, and on some occasions more 
apposite. 

214 
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character of a motive, can have no influence on any other acts 
than those. 

3. The motives with which alone we have any concern, are M_otives to the 
such as arc of a nature to act upon the will. By a motive u,il/. 
then, in this sense of the word, is to be understood any thing 
whatsoever, which, by influencing the will of a sensitive 
being, is supposed to serve as a means of determining him 
to act, or voluntarily to forbear to act,1 upon any occasion. 
Motives of this sort, in contradistinction to the former, may 
be styled practical motives, or motives applying to practice. 

4. Owing to the poverty and unsettled state of language, Fig11rativ7 and 
1 d . . 1 d . d" . . 1 d 111ifigurative t 1e wor 111ot111e 1s emp oye m 1scnmmate y to enote two senses of the 

kinds of objects, which, for the better understanding of the rvord. 
subject, it is necessary should be distinguished. On some 
occasions it is employed to denote any of those really existing 
incidents from whence the act in question is supposed to take 
its rise. The sense it bears on these occasions may be styled its 
literal or 1111.fig11rativc sense. On other occasions it is employed 
to denote a certain fictitious entity, a passion, an affection of 
the mind, an ideal being which upon the happening of any 
such incident is considered as operating upon the mind, and 
prompting it to take that course, towards which it is impelled 
by the influence of such incident. Motives of this class are 
Avarice, Indolence, Benevolence, and so forth; as we shall see 
more particularly farther on. This latter may be styled the 

.fig11rative sense of the term motive. 
5. As to the real incidents to which the name of motive is Motives in-

1 • h f d:tr k" d Th rerior and a so given, t ese too are o two very merent m s. ey exterior. 
may be either, I. The internal perception of any individual 
lot of pleasure or pain, the expectation of which is looked 
upon as calculated to determine you to act in such or such a 
manner; as the pleasure of acquiring such a sum of money, 

1 When the effect or tendency of a motive is to determine a man to forbear 
to act, it may seem improper to make use of the term motive; since motive, 
properly speaking, means that which disposes an object to move. We must 
however use that improper term, or a term which, though proper enough, 
is scarce in use, the word dctenni11ati11e. Dy way of justification, or at least 
apology, for the popular usage in this behalf, it may be observed, that even 
forbearance to act, or the negation of motion (that is, of bodily motion) 
supposes an act done, when such forbearance is voluntary. It supposes, to wit. 
.in act of the will, which is as much a positive act, as much a motion, as any 
other act of the thinking substance. 
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the p:tin of exerting yourself on such ;in occasion, and so forth: 
or, 2. Any cxtcmal event, the happening whereof_is regarded 
as having ;i tendency to bnng about the perception of such 
pleasure or such pain; for instance, the coming up of a lottery 
ticket, by which the possession of the money devolves to you; 
or the breaking out of a fire in the house yon arc in, which 
makes it necessary for you to quit it. The former kind of 
motives may be termed interior, or internal: the latter 
exterior, or external. 

6. Two other senses of the term 111oti11e need also to be dis­
tinguished. Motive refers necessarily to action. It is a pleasure, 
p;iin, or other event, that prompts to action. Motive then, in 
one sense of the word, must be previous to such event. But, 
for a m;in to be governed by any motive, he must in every 
case look beyond that event which is called his action; he must 
look to the consequences of it: and it is only in this way that 
the idea of pleasure, of pain, or of any other event, can give 
birth to it. He must look, therefore, in every case, to some 
event posterior to the act in contemplation: an event which as 
yet exists not, but stands only in prospect. Now, as it is in all 
cases difficult, and in most cases unnecessary, to distinguish 
between objects so intimately connected, as the posterior 
possible object which is thus looked forward to, and the 
pres~nt existing object or event which takes place upon a 
mans looking forward to the other, they arc both of them 
spoken of under the same appellation, 111oti11e. To distinguish 
them, the one first mentioned may be termed a motive in 
prospect, the other a motive in csse: and under each of these 
denominations will come as well exterior as internal motives. 
A fire breaks out in your neighbour's house: you are under 
appr~hension of its extending to your own: you are appre­
!1ens1ve, that if you stay in it, you will be burnt: you accord­
mgly run out of it. This then is the act: the others are all 
motives to it. The event of the fire's breaking out in your 
neighbour's house is an external motive, and that in esse: the 
idea or belief of the probability of the fire's extending to your 
own house, that of your being burnt if you continue, and the 
pain you feel at the thought of such a catastrophe, are all so 
many internal events, but still in esse: the event of the fire's 
actually extending to your own house, and that of your being 
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actually burnt by it, external motives in prospect: the pain 
you would feel at seeing your house a burning, and the pain 
you would feel while you yourself were burning, internal 
motives in prospect: which events, according as the matter 
turns out, may come to be in esse: but then, of course, they 
will cease to act as motives. 

7. Of all these motives, which stand nearest to the act, to Motives im­

the production of which they all contribute, is that internal mediate a11d 

motive in esse which consists in the expectation of the internal remote. 

motive in prospect: the pain or uneasiness you feel at the 
thoughts of being burnt.1 All other motives are more or less 
remote: the motives in prospect, in proportion as the period at 
w~ch they are expected to happen is more distant from the 
pe~10d at which the act takes place, and consequently later in 
pomt of time: the motives in esse, in proportion as they also 
are more distant from that period, and consequently earlier 
in point of timc.2 

8. It has already been observed, that with motives of Motives t 

which the influence terminates altogether in the understand- understa11a;11 
the 

ing, WC have nothing here to do. If then, amongst objects z~w they Illa~ 

that are spoken of as motives with reference to the under- wi/1'.ence the 

standing, there be any which concern us here, it is only in as 
far as such objects may, through the medium of the under-
standing, exercise an influence over the will. It is in this way, 
and in this way only, that any objects, in virtue of ~ny ten-
dency they may have to influence the sentiment ofbehef, may 
in a practical sense act in the character of motives. Any objects, 
by tending to induce a belief concerning tl1e existence, actual, 

1 Whether it be the expectation of being burnt, or the pain that accompanies 
that expectation, that is the immediate internal motive spoken of, may be diffi­
c1;11t_ to determine. It may even be questioned, perhaps, whe_ther they are 
d1stmct entities. Both questions, however, seem to be mere questions of_words, 
and the solution of them altogether immaterial. Even the other kinds of 
motives, though for somi: purposes they demand a separate co~sideration, are, 
however, so intimately allied, that it will often be scarce practica~le, and not 
always material, to avoid confounding them, as they have always hitherto been 
confounded. 

2 l.J_nder the term rsse must be included as well past existence,_ with ~eference 
~o a given period, as present. Th~y are equally real, in c?mpanson '".'1th what 
1s_ ~ yet_ but future. Language 1s materially deficient, m not e~abling Us to 
dis_tJDgmsh with precision between existence as opposed t<? 1mrenl1ty and presem 
existence .1$ opposed to past. The word existence in English, an~ esse, adopted 
by lawyers from the Latin, have the inconvenience of appeanng to confine 
the ~~htcnce in question to some single period considered as peing present. 
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or probable, of a practical motive; that is, con_cerning the 
probability of a motive it~ prosp_cct, or the ex1sten~e of a 
motive in esse; may exercise an mfluence on the will, and 
rank with those other motives that have been placed under 
the name of practical. The pointing out of motives such as 
these, is what we frequently mean when we talk of giving 
reasons. Your neighbour's house is on fire as before. I observe 
to you, that at the lower part of your neighbour's house is 
some wood-work, which joins on to yours; that the flames 
have caught this wood-work, and so forth; which I do in 
order to dispose you to believe as I believe, that if you stay 
in your house muc~ longer you will be burnt. In doing this, 
then, I suggest mottves to your understanding; which motives, 
by_ the t~ndcncy they have to give birth to or strengthen a 
pam, wluch operates upon you in the character of an internal 
motive in esse, join their force, and act as motives upon the 
will. 

§ 2.. No motives eitl1er constantly good or constantly bad 

Nifofhi,!fig can act 9. In all this chain of motives the principal or original link 
o itse as a b l l . ' motive but seems to e t 1e ast mternal motive in prospect: it is to this 
the ideas ef . that all the other motives in prospect owe their materiality: 
pleasure or pam. and the i d" l • • • • h" • . tnme 1ate y actmg mottve its existence. T 1s motive 

111 prospect, we se~, is always some pleasure, or some pain; 
some pleasure, which the act in question is expected to be a 
means of continuing or producing: some pain which it is 
expected to be a means of discontinuing or preventing. A 
motive is substantially nothing more than pleasure or pain, 
operating in a certain manner. 

Nu sort_ oJ. . 10. Now, pleasure is in itself a good: n~y,_e:'e~ setting asi~e 
111n1ii1e ,s rn 11- immunity from pain, the only good: pam 1s 117 itself an evil; 
se!f a bad one. and, indeed, without exception, the only evil_; ?r ~lse the 

words good and evil have no meaning. And this 1s alike true 
0 f every sort of pain, and of every sor~ of pleasure. It_ follows, 
therefore, immediately and incontcsttbly, that tl1ere IS tlO such 
thing as any sort of motive that is in itself a bad one.1 

1 Let a man's motive be ill-will; call it even malice, envy, cruelty; it is still 
a kind of pleasure that is his motive: the pleasure he takes at the thought of 
the pain which he secs, or expects to sec, his ~dversary u1_1deri;o. Now even 
this wretched pleasure, taken by itself, is good: 1t may be famt; 1t may be short; 
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11. It is common, however, to speak of actions as proceed- Inaccur~ of 
• fi d b d • • h" h h • expressions "' mg romgoo or a motives: m w 1c case t e motives meant hich good or 
arc such as arc internal. The expression is far from being an bad are applied 
accurate one; and as it is apt to occur in the consideration ofto motives. 
almost every kind of offence, it will be requisite to settle the 
precise meaning of it, and observe how far it quadrates with 
the truth of things. 

12. With respect to goodness and Ladncss, as it is with A11.l'. sort of. 

ev_erything else that is not itself either pain or pleasure, so is it ~~:"~t::if"'e 
with motives. If they arc good or bad, it is only on account of sort of act. 
their effects: good, on account of their tendency to produce 
pleasure, or avert pain: bad, on accow1t of their tendency to 
produce pain, or avert pleasure. Now the case is, that from 
one and the same motive, and from every kind of motive, 
may proceed actions that are good, others that are bad, and 
others that arc indifferent. This we shall proceed to shew with 
respect to all the different kinds of motives, as determined by 
the various kinds of pleasures and pains. 

13. Such an analysis, useful as it is, will be found to be a Difficulties 
matter of no small difficulty; owing, in great measure, to a 1hicl, stand in 
certain perversity of structure which prevails more or less ~~:lyw~y ,°/ a? 
h 1 I f . f sis '!I this t roug 1out all anguages. To speak o motives, as o any-sort. 

thing else, one must call them by their names. But the mis-
fortune is, that it is rare to meet with a motive of which the 
name expresses that and nothing more. Commonly along 
with the very name of the motive, is tacitly involved a propo-
sition imputing to it a certain quality; a quality which, in 
many cases, will appear to include that very goodness or 
badness, concerning which we are here inquiring whether, 
properly speaking, it be or be not imputable to motives. 
To use the common phrase, in most cases, the name of the 
motive is a word which is employed either only in a good 
sense, or else only in a bad sense. Now, when a wo~d is spoken 
of as being used in a good sense, all that is necessarily meant is 
this: that in conjunction with the idea of the object it is put 
to signify, it conveys an idea of approbatio11: that is, of a 
pleasure or satisfaction, entertained by the perso~ who em-
ploys the term at the thoughts of such object. In like manner, 

it 11;1ust _at_ any rate be impure: yet w~le it lasts, and before any~adco_nsequences 
amve, It ts as good as any other that 1s not more intense. See Chap. 1v. [Value]. 
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I )r,l 1·, sr)<'kcn of as bein,7 used in a bad sense, all that 
\\" ll'll a Wl ' ·' r . . ~ . . . . 
· .... rih· 1rn:ant 1s this: tl1.1t, m conJunctton with the idea 
l\llCl<.:SSa • ·r . 'd fd 
()f thl' ubje~·c it is pu_c en_ s1~111 y, 1t cmw:ys an i ca o is-
l I t • ,·11 . c}11c is ot a J1spkasurc entertamed by the person 'l'l'r,,,,11( . • -, . 
,...-h<> l'mplnys the term at die thoughts of su:h O~JCCt. Now, 
the circumstance on wl11ch such approbation 1s grounded 
will, as n:i.tur.1lly as any other, be the opinion ofthegood11ess 
0 f thl' object in questi'.m._ as abov~ _explained: such, at least, 
it must bl', upon the prmnp_k of utthty: so, on the other hand, 
the circumstance on wl11ch any such disapprobation is 
grounJl"d, will as naturally as any other, be the opinion of 
thl' h,1d,,css of the objl:ct: such, at least, it must be, in as far 
as the principk of utility is taken for the standard. 

Now there arc certain motives which, unless in a few 
particular cases, have scarcely any other name to be expressed 
bv hut such a word as is used only in a good sense. This is 
tl;l' case, for example, v-.-ith the motives of piety and honour. 
The consequence of this is, chat if, in speaking of such a motive, 
a man should have occasion to apply the epithet bad to any 
actions which he mentions as apt to result from it, he must 
appear to be guilty of a contradiction in terms. But the names 
of motives which have scarcely any other name to be 
expressed by, but such a word as is used only in a bad sense, 
arc many morc. 1 This is the case, for example, with the 
nwtivcs of lust and avarice. And accordingly, if in speaking 
of any such motive, a man should have occasion to apply 
the epithets good or indifferent to any actions which he 
mentions as apt to result from it, he must here also appear 
to be guilty of a similar contradiction.2 

This perverse association of ideas cannot, it is evident, but 
throw great difficulties in the way of the inquiry now before 

1 For the reason, sec Chap. xi. [Dispositions], par. xvii. note. 
. 2 To this imperfection of language, and nothing more, are to be attributed, 
m great measure, the violent clamours that have from time to time been 
raised against those ingenious moralists, who, travelling out of the beaten tract 
of speculation, have found more or less difficulty in disentangling themselves 
from the shackles of ordinary language: such as Rochefoucault, Mandeville 
~nd Helvetius. To the unsoundness of their opinions, and, with still greater 
injustice, to the corruption of their hearts, was often imputed, what was most 
commonly owing either to a want of skill, in matters oflanguage on the part 
?f the author, or a want of discernment, possibly now and then in some 
lnstances a want of probity, on the part of the commentator, 
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us. Confming himself to the language most in use, a man can 
scarce avoid running, in appearance, into perpetual contra­
dictions. His propositions will appear, on the one hand, 
repugnant to truth; and on the other hand, adverse to utility. 
As paradoxes, they will excite contempt: as mischievous 
paradoxes, indignation. For the truths he labours to convey, 
however important, and however salutary, his reader is never 
the better: and he himself is much the worse. To obviate this 
inconvenience, completely, he has but this one unpleasant 
remedy; to lay aside the old phraseology and invent a new 
one. Happy the man whose language is ductile enough to 
permit him this resource. To palliate the inconvenience, 
where that method of obviating it is impracticable, he has 
nothing left for it but to enter into a long discussion, to state 
the whole matter at large, to confess, that for the sake of 
promoting the purposes, he has violated the established laws 
of language, and to throw himself upon the mercy of his 
readers.1 

§ 3. Catalog11e of 111oti 11es corrcspo11di11g to that of Plcas11res 
at1d Pains 

14. From the pleasures of the senses, considered in the Pliysical desire 
gross, results the motive which, in a neutral sense, may be corresponding 

d l • 1 d • • b d • • cd al" to pleasures of terme p 1ys1ca cs1re: m a a sense, 1t 1s term sensu 1ty. sense in general 
Name used in a good sense it has none. Of this, nothing can • 
be determined, till it be considered separately, with reference 
to the several species of pleasures to which it corresponds. 

1 Happily, language is not always so intractable, but that by making use of 
two words instead of one, a man may avoid the inconvenience of fabricating 
words that are absolutely new. Thus instead of the word lust, by putting 
together two words in common use, he may frame the neutral expression, 
sexual desire: instead of the word avarice, by putting together two other words 
also in common use, he may frame the neutral expression, pecuniary interest. 
This, accordingly, is the course which I have taken. In these instances, indeed, 
even the combination is not novel: the only novelty there is consists in the 
steady adherence to the one neutral expression, rejecting altogether the terms, 
of which the import is infected by adventitious and unsuitable ideas. 

In the catalogue of motives, corresponding to the several sorts of pains 
and pleasures, I have inserted such as have occurred to me. I cannot pretend to 
warrant it complete. To make sure of rendering it so, the only way would be 
to turn over the dictionary from beginning to end: an operation which, in a 
view to perfection, would be necessary for more purposes than this. See B. I. 
tit. [Defamation]. and Append. tit. [Composition]. 
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15. In particular, then, to the pleasures of the taste or palate 
corresponds a motive, which in a neutral sense having 
received no name that can serve to express it in all cases, can 
only be termed, by circumlocution, the love of the pleasures 
of the palate. In particular cases it is styled hunger: in others, 
thirst.1 The love of good cheer expresses this motive, but 
seems to go beyond: intimating, that the pleasure is to be 
partaken of in company, and involving a kind of sympathy. 
In a bad sense, it is styled in some cases greediness, voracious­
ness, gluttony: in others, principally when applied to children, 
/ickcris/mcss. It may in some cases also be reprcs:nted by the 
word daintiness. Name used in a_ good sense 1t has none. 

1 A boy, who docs not want for vtctu~ls, steals_ a cak~ out ?f 
• try-cook's shop and cats it. In tlus case lus motive will 

a pas ' d ·f • b k d l •• he universally deemed a bad one: an 1 it c as ·c w 1at it IS, 

it may he answered, perhaps, lickerishncss. 2. A boy buys a 
cake out of a pastry-cook's shop, and cats it. In this case his 
motive _can scarcely be looked upon as either good or bad, 
unless lus master should be out of humour with him; and then 
perhaps he may call it lickerishncss, as before. In both cases, 
however, his motive is the same. It is neither more nor less 
than the motive corffc;ponding to the pleasures of the palate.2 

. 16 To the pleasures of the sexual sense corresponds the 
I desires • b d al 5,:-c11a a;,1n to n1otive which in a neutral sense, may e termc sexu 

espoll s if ' 'f,'; ,,,.,a•""' 0 desire. In a bad sense, it is stoken of under the name of 
r ual . . . • ,,.,. '"" \asc1v10usness, and a variety o other na1nes of reprobation. 
,.,,.,r. Na1nc used in a good sense it has none.3 

I. A man ravishes a virgin. In this case the motive is, with-
1 H~ngcr and th_irst considered in the light of motives, import not so much 

t~e drs1re c_>f a yarucul:ir kind of pleasure, as _the desire of removinp; a positive 
kmd of pa111. fhey do not extend to the desire of that kind of pleasure which 
depends on the choice of foods and liquors. 

i It will not be worth while, in every case, to give an instance in which the 
action may be indifferent: if good as well as bad actions may result from the 
same motive, it is easy to conceive, that also may be indifferent. 

3 Love indeed includes sometimes this idea: but then it can never answer 
the purpose of exhibiting it separately: sin_ce there arc three motives, at least, 
that may all ofthe111 be included in it, besides this: the love of beauty corres­
po~ding to the pleasures of the eye, and the motives corresponding to those of 
anuty and benevolence. We speak of the love of children, of the love of 
parcnt_s, of the lov~ of God. These pious mes protect the appellation, and pre­
serve it from the ignominy poured forth upon its profane associates. Even 
sensual love would not answer the purpose; since that would include the love 
of beauty. 
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out scruple, termed by the name of lust, lasciviousness, and so 
forth; and i~ wuversally looked upon as a bad one. 2. The 
same man, at another time, exercises the rights of marriage 
with his wife. In this case the motive is accounted, perhaps, 
a good one, or at least indifferent: and here people would 
scruple to call it by any of those names. In both cases, how­
ever, the motive may be precisely the same. In both cases 
it may be neither more nor less than sexual desire. 

17. To the pleasures of curiosity corresponds the motive C11riosity,. &c. 

known by the same name: and which may be otherwise called ~1,;;c:;1~;;f o.f 
the love of novelty, or the love of experiment; and, on par-a,,iosity. 

ticular occasions, sport, and sometimes play. 
I. A boy, in order to divert himself, reads an improving 

book: the motive is accounted, perhaps, a good one: at any 
rate not a bad one. 2. He sets his top a spinning: the motive is 
deemed, at any rate, not a bad one. 3. He sets loose a mad ox 
among a crowd; his motive is now, perhaps, termed an 
abominable one. Yet in all three cases the motive may be 
the very same: it may be neither more nor less than curiosity. 

18. As to the other pleasures of sense they are of too little None to 

consequence to have given any separate denonunations to theplcasu,es of 
d . . sense. 

correspon mg motives. 
19. To the pleasures of wealth corresponds the sort of~ccuniary 

motive wluch in a neutral sense may be termed pecuniary ,n1ere5I to tl,e 
. . ' . . ' . . pleasures of 
interest: m a bad sense, it is tcrn1ed, 1n sonic cases, avarice, 1vealtl,. 

covetousness, rapacity, or lucre: in other cases, niggardliness: 
in a good sense, but only in particular cases, economy and 
frugality; and in some cases the word industry may be 
applied to it: in a sense nearly indifferent, but rather bad 
than otherwise, it is styled, though only in particular cases, 
parsimony. 

I. For money you gratify a man's hatred, by putting his 
adversary to death. 2. For money you plough his field for 
him.-In the first case your motive is termed lucre, and is 
accounted corrupt and abominable: and in the second, for 
want of a proper appellation, it is styled industry; and is 
looked upon as innocent at least, if not meritorious. Yet the 
motive is in both cases precisely the same: it is neither more 
nor less than pecwuary interest. 
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sense, it is styled, in some cases, false honour; in others, pride; 
in others, vanity. In a sense not decidedly bad, but rather 
bad than otherwise, ambition. In an indifferent sense, in some 
cases, the love of fame: in others, the sense of shame. And, as 
the pleasures belonging to the moral sanction run undis­
tinguishably into the pains derived from the same source,1 it 
may also be styled, in some cases, the fear of dishonour, the 
fear of disgrace, the fear of infamy, the fear of ignominy, or 
the fear of shame. 

I. You have received an affront from a man: according to 
the custom of the country, in order, on the one hand, to save 
yourself from the shame of being thought to bear it patiently;2 

1 Sec Chap. vi. [Pleasures and Pains], par. 2-1 note. 
a A man's bearing an affront patiently, that is, without taking this method 

of doing what is called wiping it otf, is thought to import one or other of two 
things: either that he docs not possess that sensibility to the pleasures an~ pains 
of the moral sanction, which, in order to render himself a respectable member 
of society, a man ought to possess: or, that he docs not possess courage enough 
to stake his life for the chance of gratifying that resentment which a proper 
sense of the value of those pleasures and those pains it is thought would not 
fail to inspire. True it is, that there arc divers other motives, by any of which 
the same conduct might equally be produced: the motives corresponding to 
the religious sanction, and tl1e motives that come under the head of benevo­
lence. Piety towards God, the practice in question being generally looked 
upon as repugnant to the dictates of the religious sanction: sympathy for your 
antagonist himself, whose life would be put to hazard at the same time with 
your own; sympathy for his connexions; the persons who arc dependent .m 
him in the way of support, or connected with him in the way of sympathy: 
sympathy for your own connexions: and even sympathy for the _pu~lic, in 
cases v:-hcrc the man is such that the public appears to have a material 1~t~rcst 
in his life. But in comparison with the love of life, the influence of the religious 
sanction is known to be in general but weak: especially among people of those 
classes who arc here in question: a sure proof of which is the prevalence of 
th.is very _custom. Where it is s_o strong as to preponderate, it is so rare,_ that, 
perhaps, 1t gives a man a place m the calendar: and, at any rate, exalts him to 
the rank of martyr. Moreover, the instances in which either private benevo­
lence or public spirit predominate over the love of life, will a!s? na_turally be 
but rare: and, owing to the general propensity to detraction, 1t will also be 
much rarer for them to be thought to do so. Now, when three or more 
motives, any one of them capable of producing a given mode of conduct, 
apply at once, that which appears to be the most powerful, is that which will 
of course be deemed to have actually done the most: and, as the bulk of man­
kind, on this as on other occasions, arc disposed to decide peremptorily upon 
superficial estimates, it will generally be looked upon as having done the 
whole. 

The consequence is, that when _a man of a certain rank forbears to ~akc this 
chance of revenging an affront, h!s conduct will, by most people, be 1mp~tcd 
to the love of life: which, when 1t predominates over the love of reputauon, 
is, by a not unsalutary association of ideas, stigmatized with the reproachful 
name of cowardice. 

p 
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1,r ,·,nn· them afterwards, you do every thm_g, th~t 1s conslS­
tcnt \'. 1th ,,thcr duties, to 111:1.kc her happy: m this case your 
111,•t1\·c 1, J,,.,knl upon as laudable, thoughthereisnoname 
(, ,r 1t. 2.. h,r the same purpose, you poison a ~oman with 
w h, ,111 ,he is at e11mitv: in this case your motive is looked 
up,,11 .1s :.h.Hnin:.ble, ~hough still there is no name for it. 
:i,. T,, :.n1uirc nr preserve the favour of a man who is richer 
, ir more ptw,:crful than yourself, you make yourself subser­
v1c11t t() hi., plc:.surcs. Let them even be lawful pleasures, if 
pc, ,plc chnnse to attribute your behaviour to this motive, 
\ , , u \,- i 11 1wt get them to find any other name for it than 
'>nvilit\·. Yet in all three cases the motive is the same: it is 

_ _ I1citl1cr· murc nur less than the desire of ingratiatinglourself. 
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any aLlcqu_atc appellative. It may be styled, the love of repu­
tation. It 1s ne:.rly rcbted to the motive last preceding: being 
neither more nor less than the desire of ingratiating one's self 
\.,·ith, or, as in this case we should rather say, of recommending 
one's self to, the world at large. In a good sense, it is termed 
honour, or the sense of honour: or rather, the word honour 
is introduced somehow or other upon the occasion of its 
hcing brought to view: for in stricmess the word honour is 
put r:.thcr to signify that imaginary object, which a man is 
spoken ~)f as possessing upon the occasion of his obtaining 
a conspicuous share of the pleasures that are in question. 
In particular cases, it is styled the love of glory. In a bad 
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sense, it is styled, in some cases, false honour; in others, pride; 
in others, vanity. In a sense not decidedly bad, but rather 
bad than otherwise, ambition. In an indifferent sense, in some 
cases, the love of fame: in others, the sense of shame. And, as 
the pleasures belonging to the moral sanction run undis­
tinguishably into the pa.ins derived from the same source, 1 it 
may also be styled, in some cases, the fear of dishonour, the 
fear of disgrace, the fear of infamy, the fear of ignominy, or 
the fear of shame. 

I. You have received an affront from a man: according to 
the custom of the country, in order, on the one hand, to save 
yourself from the shame of being thought to bear it patiently;2 

1 Sec Chap. vi. [Pleasures and Pains], par. 24 note. 
9 A; man's bearing an affront patiently, that is, without taking this method 

of_domg_what is called wiping it off, is thought to import one or other oft,yo 
thmgs: either that he docs not possess that sensibility to the pleasures an~ pams 
of the moral sanction, which, in order to render himself a respectable member 
of society, a man ought to possess: or, that he docs not possess courage enough 
to stake his life for the chance of gratifying that resentment which a proper 
sense of the value of those pleasures and those pains it is thought would not 
fail to inspire. True it is, that there arc divers other motives, by any of which 
the same conduct might equally be produced: the motives corresponding to 
the religious sanction, and the motives that come under the head of benevo­
lence. Piety towards God, the practice in question being generally looked 
upon as repugnant to the dictates of the religious sanction: sympathy for your 
antagonist himself, whose life would be put to hazard at the same time with 
y~>Ur. own; sympathy for his connexions; the persons who arc dependent Jn 
)um m the way of support, or connected with him in the way of sympathy: 
sympathy for your own connexions: and even sympatl1y for the public, in 
cases where the man is such that the public appears to have a matcri:t! interest 
in his life. But in comparison with the love of life, the influence of the religious 
sanction is known to be in ge~cral but weak: especially among people of those 
classes who arc here in quesuon: a sure proof of which is the prevalence of 
this very _cus_tom. Where it is s_o strong as to preponderate, it is so rare,_ that, 
perhaps, It gives a man a place m the calendar: and, at any rate, exalts him to 
the rank of martyr. Morcov~r, the instances in which either private benevo­
lence or public spirit predonunate over the love of life, will a!s? na_turally be 
but rare: and, owing to the general propensity to detraction, 1t will also be 
much rarer for them to be thought to do so. Now, when three or more 
motives, any one of them capable of producing a given 1~ode of c~mdu~t, 
apply at once, that which appears to be the most powerful, 1s that wluch will 
of course be deemed to have actually done the most: and, as the bulk of man­
kind, on this as on other occasions, arc disposed to decide peremptorily upon 
superficial estimates, it will generally be looked upon as having done the 
whole. 

The consequence is, that when a man of a certain rank forbears to ~akc this 
chance of revenging an affront, his conduct will, by most people, be Imputed 
to the love of life: which, when it predominates over the Jove of reputation, 
is, by a not unsalutary association of ideas, stigmatized with the reproachful 
name of cowardice. 

p 
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on th,: other hand, to obtain the reputation of courage; you 
cl1:1llcngc him to fight with mortal weapons. In this case your 
motive will bv some people be accounted laudable, and styled 
honour: bv o'thers it will be accounted blameable, and these, 
if the\· calf it honour, \Vill prefix an epithet of improbation 
to it, ~nd call it false honour. 2. In order to obtain a post of 
rank and Jignitv, and thereby to increase the respects paid 
you by the p\1b]i~, you bribe the_ clecto:s ~vl_10 a~e to confer i~, 
or th,: judge before whom the tttlc to it 1s 111 dispute. In tlus 
CJ.Sc vour motive is commonly accounted corrupt and 
abominable, and is styled, perhaps, by_ some_ such name as 
dishonest or corrupt ambition, as there_ 1s no smgle name for 
it. 3. In order to obtain the good-will of the public, you 
bcstov,; a large sum in \Vorks of private charity or public 
utility. In this case people will be apt not to agree about 
your motive. Your enemies will put a bad colour upon it, 
and call it ostentation: your friends, to save you from this 
reproach, will choose to impute your co~duct not to this 
motive but co some other; such as that o. charity (the de­
nomination in this case given to private syn_ip_athy) or that of 
public spirit. 4. A king, for the sake of gammg the admira­
tion annexed to the name of conquc~or (we will suppose 
power and resentment out of the qucsuon) engages his king­
dom in a bloody war. His motive, by the multitude (whose 
sympathy for millions is easily overborne by the pleasure 
which their imagination finds in gaping at an-y: novelty they 
observe in the conduct of a single person) 1s deemed an 
admirable one. Men of feeling and reflection, who dis­
approve of the dominion exercised by this motive on this 
occasion, without always perceiving that it is the same motive 
~hich in other instances meets with their approbation, deem 
It an abominable one; and because the multitude, who are 
the manufacturers of language, have not given them a simple 
name to call it by, they will call it by some such compound 
name as the love of false glory or false ambition. Yet in all 
four cases the motive is the same: it is neither more nor less 
than the love of reputation. 

?"! l/ie pleahsures 23. To the pleasures of power corresponds the motive 
oJ power, t e l . l . 
/()r,e C?f poinr. w uc 1, m a neutral sense, may be termed the love of power. 

People, who arc out of humour with it sometimes, call it the 
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lust of power. In a good sense, it is scarcely provided with a 
name. In certain cases th.is motive, as ·well as the love of 
reputation, arc confounded under the same name, ambition. 
This is not to be wondered at, considering the intimate 
connexion there is between the two motives in many cases: 
since it commonly happens, that the same object which 
affords the one sort of pleasure, affords the other sort at the 
same time: for instance, offices, which are at once posts of 
honour and places of trust: and since at any rate reputation 
is the road to power. 

I. If, in order to gain a place in administration, you poison 
the man who occupies it. 2. If, in the same view, you propose 
a salutary plan for the advancement of the public welfare; 
your motive is in both cases the same. Y ct in the first case it is 
accounted criminal and abominable: in the second case allow­
able, and even laudable. 

24. To the pleasures as well as to the pains of the religious The motive br­
sanction corresponds a motive which has, strictly speaking, no lo?~ng to tlie 
perfectly neutral name applicable to all cases, unless the word ~f0;f,'0"s .sa,,,­
religion be admitted in this character: though the word 
religion, strictly speaking, seems to mean not so much the 
motive itself, as a kind of fictitious personage, by whom the 
motive is supposed to be created, or an assemblage of acts, 
supposed to be dictated by that personage: nor does it seem 
to be completely settled into a neutral sense. In the same 
sense it is also, in some cases, styled religious zeal: in other 
cases, the fear of God. The love of God, though commonly 
contrasted with the fear of God, does not come strictly under 
this head. It coincides properly with a motive of a different 
denomination; viz., a kind of sympathy or good-will, which 
has the Deity for its object. In a good sense, it is styled devo-
tion, piety, and pious zeal. In a bad sense, it is styled, in some 
cases, superstition, or superstitious zeal: in other cases, fanati-
cism, or fanatic zeal: in a sense not decidedly bad, because 
not appropriated to this motive, enthusiasm, or enthusiastic 
zeal. 

I. In order to obtain the favour of the Supreme Being, a 
man assassinates his lawful sovereign. In this case the motive 
is now almost universally looked upon as abominable, and 
is termed fanaticism: formerly it was by great numbers 
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:icc,rnntcd bud:tbk. :tnd ,v:is by them called pious zeal. 
z. In the ,:imc yiew, a man lashes himself with thongs. In 
this c1sc, in \'l1I1dcr hnusc, the motive is ac~o~ntcd laudable, 
and is called, pious zeal: in th_e_ next house it is dccme~ con. 
tcmptibk, and called superstmon. 3· In the same view, a 
man cats a piece of bread (or at lca_st what to ~xtcrnal appear. 
ancc is a piece of bread) with ce~talll ceremomcs. In this case, 
in yonder house, his motive 1~ looked upon ~s. laudable, 
and is sty led piety and devotion: ~n the next house it is deemed 
abominable, and styled supcrsnnon, as bcfo~c: perhaps even 
it is absurdly styled impiety. 4. In t!1c same view, a man holds 
a cow by the tail while he is dymg. On tl~e Thames the 
motive would in this case be deemed contemptible, and called 
superstition. On the Ganges it is deemed meritorious, and 
called piety. 5. In the same view, a man bc~tows a large sum 
in works of charity, or public utility. In tlus case ilic motive 
is styled laudable, by those at least to whom ilie works in 
question appear to come under this desc~iption: and by these 
at least it would be styled piety. Y ct m all these cases the 
motive is precisely the same: it is neither ~ore nor less than 
the motive belonging to the religious sanctlon.1 

i~o,d-w1ill, &c. 25. To the pleasures of sympathy corresponds ilie motive 
re p eamres h' 1 . al • d d ill h of sympatl,y. w IC 1, m a neutr sense, IS tenne goo -w . T c word 

sympathy may also be used on this occasion: iliough the 
sense of it seems to be rather more extensive. In a good sense, 
it is styled benevolence: and in certain cases, philantliropy; 
and, in a figurative way, brotherly love; in others, humanity; 
in others, charity; in others, pity and compassion; in others, 
mer~y; in others, gratitude; in others, tenderness; in others, 
patriotism; in others, public spirit. Love is also employed 
m this as in so many other senses. In a bad sense, it has no 
nam_e ~pplicable to it in all cases: in particular cases it is styled 
pa_rtiality. The word zeal, with certain epithets prefixed to it, 
might also be employed sometimes on tllis occasion, tliough 

1 I am aware, or at_ least I hope, that people in general, when they sec the 
matter thus stated, will be ready to acknowledge, that the motive in these 
cases, ':"hat_ever be the ter1:dency of the acts which it produces, is not a bad one: 
but this will not render 1t the less true, that hitherto, in popular discourse it 
has been common for mrn to speak of acts, which they could not but acknow­
ledge to have originated from this source, 2s proceeding from a bad motive 
The same observation will apply to many of the other cases. • 
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the sense of it be more extensive; applying sometimes to ill 
as well as to good will. It is thus we speak of party zeal, 
national zeal, and public zeal. The word attachment is also 
used with the like epithets: we also say family-attachment. 
The French expression, esprit de corps, for which as yet there 
seems to be scarcely any name in English, might be rendered 
in some cases, though rather inadequately, by the terms 
corporation spirit, corporation attachment, or corporation 
zeal. 

I. A man who has set a town on fire is apprehended and 
committed: out of regard or compassion for him, you help 
him to break prison. In this case the generality of people will 
probably scarcely know whether to condemn your motive 
or to applaud it: those who condemn your conduct, will be 
disposed rather to impute it to some other motive: if they 
style it benevolence or compassion, they will be for prefixing 
an epithet, and calling it false benevolence or false compas­
sion.1 2. The man is taken again, and is put upon his trial: 
to save him you swear falsely in his favour. People, who 
would not call your motive a bad one before, will perhaps 
call it so now. 3. A man is at law with you about an estate: 
he has no right to it: the judge knows this, yet, having an 
esteem or affection for your adversary, adjudges it to him. 
In th.is case the motive is by every body deemed abominable, 
and is termed injustice and partiality. 4. You detect a states­
man in receiving bribes: out of regard to the public interest, 
you give information of it, and prosecute him. In this case, 
by all who acknowledge your conduct to have originated 
from th.is motive, your motive will be deemed a laudable 
one, and styled public spirit. But his friends and adherents 
will not choose to account for your conduct in any such 
manner: they will rather attribute it to party enmity. 5. You 

1 Among the Greeks, perhaps the motive, and the conduct it gave birth to, 
would, in such a case, have been rather approved than disapproved of. It 
seems to have been deemed an act of heroism on the part of Hercules, to have 
delivered his friend Theseus from hell: though divine justice, which held him 
there, should naturally have been regarded as being at least upon a footing 
with humanjustice. But to divine justice, even when acknowledged under that 
character, the respect paid at that time of day does not seem to have been very 
profound, or well-settled: at present, the respect paid to it is profound and 
settled enough, though the name of it is but too often applied to dictates which 
could have had no other origin than the worst sort of human caprice. 
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f111,I .1 nun l'll the p(1i11t nf st:irving: you relieve him; and save 
lih lit~·- In this c;1sc y,n1r motive will by every body be 
,ll',·• >t111tcd l.iu,l.ihk, .1nJ it will be termed compassion, pity, 
, lurin·, be11n·olcnce. Yet in all these cases the motive is the 
,.1111c :· 1t is neither mnre nor less than the motive of good-will. 

21,. T, 1 the pk.1sures of malevolence, or antipathy, corre­
"11' '11,I, the nwtin· which, in a neutral sense, is termed 
.t11tip.1thy t'r di~pk.1surc: and, in particular cases, dislike, 
,ln-r,it111, .1bhl1rrencc, and indi~n.1tion: in a neutral sense, or 
pnlup, a scmc lc:rning J. little to the bad side, ill-will: and, 
111 11 .nticubr c.1ses, :i.ngcr. wrath, and enmity. In a bad sense 
it 1, ,cylcd, in Jitfrrent cases, wrath, spleen, ill-humour, 
lutrnl, m;1]icc, rann:ur, rage, fury, cruelty, tyranny, envy, 
_1c.il, ,my, revenge, m1s:mthropy, and by other names, which 
It i, h.1r,lly worth while tn endeavour to collect.1 Like good­
will, it 1~ used with epithets expressive of the persons who are 
the , 1bjects of the affection. Hence we hear of party enmity, 
p.1rty r.1gc, and so forth. In a good sense there seems to be 
11t 1 single name for it. In compound expressions it may be 
',pnken of in such a sense, by epithets, such as just and la11dable 
prefixed to words that arc used in a neutral or nearly ncutrJ 
Sell SL'. 

1. You rob a man: he prosecutes you, and gets you punished: 
l lllt of resentment you set upon him, and hang him with your 
own hamk In this case your motive will universally be 
deemed detestable, and will be called malice, cruelty, revenge 
:rnd sn forth. z. A man has stolen a little money from you: ou~ 
of resentmL·nt you prosecute him, and get him hanged by 
en urse of b w. I 11 th is case people will probably be a little 
divided in their opinions :1bout your motive: your friends 
will deem it a laudable one, and call it a just or laudable 
resentment; your enemies will perhaps be disposed to deem it 
blameable, and call it cruelty, malice, revenge, and so forth: 
to obviate \Vhich, your friends will try perhaps to change the 

1 I kre, as elsewhere, it may he observed, that the same words which are 
mentioned as names of motives, arc also many of them names of passions, 
appetites, and affections; fictitious entities, which arc framed only by con­
sidering pkasurcs or pains in some particular point of view. Some of them 
are also names of moral qualities. This branch of nomenclature is remarkably 
entan~lcd: to unravel it completely would take up a whole volume; not a 
syllabic of which would belong properly to the present design. 
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motive, and call it public spirit. 3. A man has murdered 
your father: out of resentment you prosecute him, and get him 
put to death in course of law. In this case your motive will 
be universally deemed a laudable one, and styled, as before, 
a just or laudable resentment: and your friends, in order to 
bring forward the more amiable principle from which the 
malevolent one, which was your immediate motive, took its 
rise, will be for keeping the latter out of sight, speaking of 
the former only, under some such name as filial piety. Yet 
in all these cases the motive is the same: it is neither more 
nor less than the motive of ill-will. 

27. To the several sorts of pains, or at least to all such ofSe!f-preserva-
I • d b • • • d d tion to the t 1cm as are conceive to su s1st lll an mtense egree, an to sev~al kir,ds ef 

death, which, as far as we can perceive, is the termination of all pains. 
the pleasures, as well as all the pains we are acquainted with, 
corresponds the motive, which in a neutral sense is styled, in 
general, self-preservation: the desire of preserving one's self 
from the pain or evil in question. Now in many instances 
the desire of pleasure, and the sense of pain, run into one 
another undistinguishably. Self-preservation, therefore, where 
the degree of the pain which it corresponds to is but 
slight will scarcely be distinguishable, by any precise line, 
from the motives corresponding to the several sorts of 
pleasures. Thus in the case of the pains of hunger and thirst: 
physical want will in many cases be scarcely distinguishable 
from physical desire. In some cases it is styled, still in a neutral 
sense, self-defence. Between the pleasures and the pains of 
the moral and religious sanctions, and consequently of the 
motives that correspond to tl1em, as likewise between the 
pleasures of amity, and the pains of enmity, this want of 
boundaries has already been taken notice of.1 The case is 
the same between the pleasures of wealth, and the pains of 
privation corresponding to those pleasures. There are many 
cases, therefore, in which it will be difficult to distinguish the 
motive of self-preservation from pecuniary interest, from the 
desire of ingratiating one's self, from the love of reputation, 
and from religious hope: in which cases, those more specific 
and explicit names will naturally be preferred to this general 
and inexplicit one. There are also a multitude of compound 

1 See Chap. v. [Pleasures and Pains], par. 24, 25. 



l'P ]~I ll'I i '-, nr ~!OR:\LS :\ND LEGISLATION 

,L, 1, :,· .. \'. \:i, )i eitlll'r .1rl· :1lrc1Jy in use, or might be devised, 
r,, , \1,r 111 :..:t:1,h the , 1,eL;ilic br:inches o'. the motive of self­
rrl·•,,·n· .tt.11 , 11 fr, ,11 1 t\w<;e _ sn·eral motives of a _pleasurable 
, ,, 1-,: 11 1: 'II, h ;1<; the fc:i.r ot poverty, the fear of losmg such or 
,u,h .1 11 1.m·, fl'\.!,n,l. the fe:i.r of shame, and the fear of God. 
\ i, ,r,·, ,n-r. t,, tl{e n·il , ,f Je:ith corresponds, in a neutral sense, 
tliL· lu\·L· , 1f lifr: 111 a ball sense, cowardice: which corresponds 
al,,, c,, the paim ,,f the senses, at least when considered as 
q1h,i,tinL': in :i.11 acme de~rce. There seems to be no name for 
the 1,,n.' ,,f life tlnt h:-1s·a good sense; unless it be the vague 
:111,l t-'.L'llL-r.d 11a111e ,,f prudence. 

1. T,, ,.in: y,rnrsdffn1111 being hanged, pilloried, imprisoned, 
r,r fmnl, yuu pllisnn the only person _who can give evidence 
a~.1i11st y,H1. In this case y,)ur motive will universally be 
,rdcd abnmin:ibk: but as the term self-preservation has no 
b.~d scrne, people: will not care to make this use of it: they 
will be apt rather to change the motive, and call it malice. 
2. A wnman, having been just delivered of an illegitimate 
child. in order co save hcrsdf from shame, destroys the child, 
or abandons it. In this case, also, people will call the motive 
a b:1d one, and, nnt caring to speak of it under a neutral name, 
they will be :ipt to change the motive, and call it by some such 
name .is cruelty. 3. To save the expense of a halfpenny, you 
suffer :1 m:i.n, v-.·hom you could preserve at that expense, to 
perish with want, before your eyes. In this case your motive 
will be universally deemed an abominable one; and, to avoid 
c1~li11~ it by so indu_lgent ~ name as _sclf-pr~servation, people 
\v11l be apt to call 1t avarice and ruggardliness, with which 
indeed in this case it indistinguishably coincides: for the sake 
of finding a more reproachful appellation, they will be apt 
likewise to change the motive, and term it cruelty. 4. To 
put a.n end to the pain of hunger, you steal a loaf of bread. 
In this case your motive will scarcely, perhaps, be deemed a 
very ba.d one; and, in order to express more indulgence for 
it, people will be apt to find a stronger name for it than self­
prcservation, terming it 11cccssity. 5. To save yourself from 
drowning, you beat off an innocent man who has got hold of 
the same plank. In this case your motive will in general 
be deemed neither good nor bad, and it will be termed self­
prcscrvation, or necessity, or the love of life. 6. To save your 
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life from a gang of robbers, you kill them in the conflict. 
In th.is case the motive may, perhaps, be deemed rather 
laudable than otherwise, and, besides self-preservation, is 
styled also self-defence. 7. A soldier is sent out upon a party 
against a weaker party of the enemy: before he gets up with 
them, to save his life, he runs away. In this case the motive 
will wl.iversally be deemed a contemptible one, and will be 
called cowardice. Yet in all these various cases, the motive is 
still the same. It is neither more nor less th.an self-preservation. 

28. In particular, to the pains of exertion corresponds To t~e pai11s t1f 
th • hi h • al b d cl 1 exert1011 tl1e e motive, w c , 111 a neutr sense, may e terme 1e ove love of ;ase. 
of ease, or by a stronger circumlocution, the desire of avoiding 
trouble. In a bad sense, it is termed indolence.1 It seems to 
have no name that carries with it a good sense. 

I. To save the trouble of taking care of it, a parent leaves 
his child to perish. In tlus case the motive will be deemed an 
abominable one, and, because indolence will seem too mild a 
name for it, the motive will, perhaps, be changed, and spoken 
of under some such term as cruelty. 2. To save yourself from 
an illegal slavery, you make your escape. In tlus case the 
~otive will be deemed certainly not a bad one: and, because 
mdolence, or even the love of ease, will be thought too un­
favourable a name for it, it will, perhaps, be styled the love of 
liberty. 3. A mechanic, in order to save his labour, makes an 
improvement in his machinery. In tlus case, people will look 
upon his motive as a good one; and finding no name for it 
that carries a good sense, they will be disposed to keep the 
motive out of sight: they will speak rather of his ingenuity, 
than of the motive which was the means of his manifesting 
that quality. Yet in all these cases the motive is the same; 
it is neither' more nor less than the love of ease. 

29. It appears then that there is no such thing as any sort of Motives can 
• hi h • b d • • lf tl only be bad motive w c 1s a a one lil 1tse : nor, consequen y, any with reference 

such thing as a sort of motive, which in itself is exclusively to the mostfte­
a good one. And as to their effects, it appears too that these 1uent cthomflex-

• b d h • • h • d"ffc d ion of e,, are son1et1mes a , at ot er times e1t er m 1 erent or goo : effects. 
and this appears to be the case with every sort of motive. If· 

1 It may seem odd at first sight to speak of the love of ease as giving birth 
to action: but exertion is as natural an effect of the love of ease as inaction is, 
when a smaller degree of exertion promises to exempt a man from a greater. 
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a,!1 sort of motive tlie11 is either good or bad ~11 the score. of _its 
ejjccts, tlzis is tlze case o,zly 011 i11divid11al_ occasw11s, a11d tvztlz !11-

divid11al motives· and this is the ca.sc with one sort of motive 
as well as with' another. If a11y sort of motive th_e11 can, in co11-
~ideration of its cjfccts, be ter111 cd ,uitli mzy propncty a bad 0111:, 

it can only be with reference to the balance of all the effects it 
may have had of both kinds within a given period, that is, of 

. . its most usual tendency. 
Ho 11; it is 17a1 30. What then? (it will be said) arc not lust, cruelty, motives, sue, as avari b d I . d' 'd al 
lust, avarice, 7e, a motives? Is there so muc 1 as any one 111 ivi u 
&c. areb,odt1- obccdasion, in which motives like these can be otherwise than sta11tly a • a ;, N · · ] ] · 

• 0 , certainly: and yet the proposmon, t 1at t 1ere is no 
one s~rt of motive but what will on many occasions be a good 
one, ls nev 1 1 c . I I 
whi h • f ert 1e ess true. The ract 1s, t 1at t 1cse are names 
whe~e• \ properly applied, arc never applied buc in the cases 
names t rth motives they signify happen to be bad. The 
are sex:a1 dee~e rn?tives, considered a~art ~rom their eff~cts, 
desire, Wh sire, displeasure, and pecuruary mtercst. To sexual 
the name e1 the effects of it are looked upon as bad, is given 
Because if ~he Ust. Now lust is always a bad motive. Why? 
not bad, it do case be such, that the effects of the motive are 
bllle of lu es not go, or at least ought not to go, by the 
• ad motiv-:~-. 't_he case is, then, that when I say, 'Lust is a 
~lllP0 rt of th it ls a proposition that merely concerns the 
dr~ed to thee Word lust; and which would be false if trans 

esire y__-,. 0th d d c th · -
,, coni • .. "1.el"lce er Wor use _ ror e same motive, sexual 

na111: 0 11-place We see _the emptmess ~fa~ those r~apsodies of 
mark as IUst 111orality, which consist 111 the taking of such 
appli!d of :rep:r cbue~ty, and avarice, and branding thern With 
W 0 11ld to theo at1on: applied to th~ thing, they are false; 
cases ill. Yoll d nan1e, they are true llldeed, but nugator 
that of \\rhich O a real service to mankind, show thetl1 J· 

V11d~~:~~/bove 31 lCftlJ.elt-.. se:iclJ.al desire merits the name oflust · displeasu e ,estric • g • i -y ; a"d . . l • re, 
101;ves ~ay be Oad b t \\, « peeuruary mterest, t lat of avarice. ,, • igu,shed th • ad ete ,., 1 h 

Jistmgood bad e foll , al"l.d. ••ecessary to app y sue denominatio11.s as 
·,,10 ' ' co ()\\,. lll.d. ffi . h 
~nd ;11differe111 _lo.f>le:)(· 111.g 1 1 erent to m?tlves? t ey might be classed in 
or ,1e111ral. ~lg}it b~()ll otan~er, in cons1derat1011 of the most frequent 

Plltatici J:>laceJhe1r eff~cts. In the class of good motives 
ll. 3. D ~he articles of, I• Good-will. 2. Love of 

Cs1rc of amity. And, 4- Religion. In the class 
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of bad motives, 5. Displeasure. In the class of neutral or in­
different motives, 6. Physical desire. 7. Pecuniary interest. 
8. Love of power. 9. Self-preservation; as including the fear 
of the pains of the senses, the love of ease, and the love of life. 

32. This n1ethod of arrano-ement however cannot but be Iuco11vcniences 
• 0 ' . ' . . . of tliis distrib11-
1m perfcct; and the nomenclature belonging to 1t ts m danger tion. 
of being fallacious. For by what method of investigation can 
a man be assured, that with regard to the n1otives ranked 
under the name of good, the good effects they have had, from 
the beginning of the world, have, in each of the four species 
comprised under this name, been superior to the bad? still 
more difficulty would a man find in assuring himself, that 
with regard to those which arc ranked under the name of 
neutral or indifferent, the effects they have had have exactly 
balanced each other, the value of the good being neither 
greater nor less than that of the bad. It is to be considered, 
that the interests of the person himself can no more be left out 
of the estimate, than those of the rest of the community. 
For what would become of the species, if it were not for the 
motives of hunger and thirst, sexual desire, the fear of pain, 
and the love of life? Nor in the actual constitution of human 
nature is the motive of displeasure less necessary, perhaps, than 
any of the others: although a system, in which the business 
of life might be carried on without it, might possibly be 
conceived. It seen1s, therefore, that they could scarcely, 
without great danger of 1nistakcs, be distinguished in this 
manner even with reference to each other. 

33. The only way, it should seem, in which a motive can!' i~ ?"ly i11 

with safety and propriety be styled good or bad is with 1•11d1"1di1al ' mstances tliat 
reference to its effects in each individual instance; and prin- motives can be 
cipally fron1 the intention it gives birth to: from which arise, good or l,ad. 
as will be shown hereafter, the most 1naterial part of its effects. 
A 1notive is good, when the intention it gives birth to is a good 
one; bad, when the intention is a bad one: and an intention is 
good or bad, according to the material consequences that are 
the objects of it. So far is it fron1 the goodness of the inten-
tion's being to be known only from the species of the n1otive. 
But fro1n one and the same motive, as we have seen, may 
result intentions of every sort of complexion whatsoever. 
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This circumstance, therefore, can afford no clue for the 

Motives dis­
tinguished into 
social, dissocial, 
and self­
regarding. 

arrangement of the several sorts of motives. 
34. A more commodious method, therefore, it should 

seem, would be to distribute them according to the influence 
which they appear to have on the interests of the other 
members of the community, laying those of the party himself 
out of the question: to wit, according to the tendency which 
they appear to have to unite, or disunite, his interests and 
theirs. On this plan they may be distinguished into social, 
dissocial, and self-regarding. In the social class may be reckoned, 
1. Go~d:-will. 2. Lov_e o~ reputation. 3. Desire of amity. 
4. Religion. In t~1e dissoc1al may be flaccd, 5. Displeasure. 
~n the self-regardmg class, 6. Physica desire. 7. Pecuniary 
mterest. 8. Love of power. 9. Self-preservation· as includin 
the fear of the pains of the senses, the love of ~ase and thg 
love of life. ' e 

-social into 35 With respect t 1 · h h 
purely-;ocial, • • . o_ t_1e motives t at ave been termed 
and semi-social. social, ~ any farther d1stmct1on should be of use, to that of 

to:t-wf fone fay be a~plicd the epithet of purely-social; 
1 _e t e ov~ _o reputation, the desire of amity, and the 

":0 ~1~e of rch91on'. may tog~ther be comprised under the 
d1vmo11 of scm1-socra/: the social tendency being much m 
constant :mcl unequivocal in the former than in any of ~1:: 
th{('c latter. f 11decd these last, social as they may be termed, 

arc selr-rrgarL\i11~ ;\l the ~amc timc.1 

• 1·1,r ,lit 1,,tri: Pf 
R"od -u,jlf Otfl 

tire ~1,resl oJ 
, oi11r irfi,r,l! 11,ir,1 

those of utility. 

~ 4. Order of pre-emi11c11ce m11011g motives 

- f _ ,·, \ . . . orts of 1notives, good-will is that of which 
\(,. () ,I I HSC S f . 'din 

tlw ,\i, t.itc•,, 2 taken in a general view, arc surest O COlllCl g 
w11\i thme of the principle of utility. For the dictates of 
utility arc neither more nor less than the dictates of the most 
cxtensivc3 and enlightened (that is wcll-advised4 ) benevolence. 

I 'llclivion,' says the pious Addison, somewhere in the Spectator, 'is the 
hiahr\l sp~cic\ of self-love.' . 

r, I . • Sll\ll1mcd to be 11rompted by any mouve to engage, or not J I, ~ W ll'II a Ill.Ill IS • - f t': h . f Laws a11 t If- . I . -I -m action it may be o use, 1or t e convcrucnce o 
fates cor1ccived to engage, Ill sue l or fSlll ll, ' • e ••s givin" birth to an imaginary kind of 

- t cak O sue 1 mouv ~ r:, • • 
"' isrnit1}! Jron, discourse, o sp. - . h- a e or not to engage, Ill it.• 
,110ti1•r•. '""' or dict.itc, mJommg ,m to eng g , . [S 'b'lity) par 21 

• Srr Ch~p. iv. {Va.Juel, a.nd Chap. Vl. cns1 1 , • • 

• Ser Chap. ix. LConsciousncss). 

" Sec Chap. i. 
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The dictates of the other motives may be conformable to 
those of utility, or repugnant, as it may happen. 

37. In this, however, it is taken for granted, that in the case ~et do not 
in question the dictates of benevolence arc not contradicted'" all cases. 
by those of a more extensive, that is enlarged, benevolence. 
Now when the dictates of benevolence, as respecting the 
interests of a certain set of persons, are repugnant to the dictates 
of the same motive, as respecting the more important1 interests 
of another set of persons, the former dictates, it is evident, are 
repealed, as it were, by the latter: and a man, were he to be 
governed by the former, could scarcely, with propriety, be 
said to be governed by the dictates of benevolence. On this 
account, were the motives on both sides sure to be alike 
present to a man's mind, the case of such a repugnancy would 
hardly be worth distinguishing, since the partial benevolence 
might be considered as swallowed up in the more extensive: 
if the former prevailed, and governed the action, it must be 
considered as not owing its birth to benevolence, but to some 
other motive: if the latter prevailed, the former might be 
considered as having no effect. But the case is, that a partial 
benevolence may govern the action, without entering into 
any direct competition with the more extensive benevolence, 
which would forbid it; because the interests of the less 
numerous assemblage of persons may be present to a man's 
mind, at a time when those of the more numerous are either 
not present, or, if present, make no impression. It is in this 
way that the dictates of this motive may be repugnant to 
utility, yet still be the dictates of benevolence. What makes 
those of private benevolence conformable upon the whole 
to the principle of utility, is, that in general they stand un­
opposed by those of public: if they are repugnant to them, it 
is only by accident. What makes them the more conform-
able, is, that in a civilized society, in most of the cases in which 
they would of themselves be apt to run counter to those of 
public benevolence, they find themselves opposed by stronger 
motives of the self-regarding class, which are played off 
against them by the laws; and that it is only in cases where 
they stand unopposed by the other more salutary dictates, 
that they are left free. An act of injustice or cruelty, com-

1 Or valuable. See Chap. iv. [Value]. 
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·tt d bv a man for the sake of his father or his so~, 1s 
in1 e , l . f . tted punished, and with reason, as 1nuc 1 as 1 1t were comnu 
for his o-...vn. 

38. After good-will, the motive of which the dictates 
seem to have the next best chance for coinciding with those of 
utility, is that o~ the love of rcp~tation. Th0ere is _but one 
circumstance wl11ch prevents the dictates of this mauve from 
coinciding in all cases with t~1~s~ of the former. This is, that 
rncn in their likings and dishkmgs, in the dispositions they 
n.unifcst to annex to. any mod~ of conduct their approbation 
or their disapprobat10n, and 111 conseque l . - \ . nee to t 1e person ·who appears to practise it, t 1c1r good O l . . . 
govern themselves exclusively b l r t l~ir ill will, do not 
Sometimes it is the principle of asc:/ ~c principle of utility. 
~ometimes ~he principle of synipatl~cisn1 they ~re guided by: 
1s another circumstance, which di111- 'f hand antipathy. There 
. I . . l f ·1· 1111s es th . c 1ty to t 1e pnnc1p e o ut1 ity, but l , 1:0t e1r conrorm-
parison with the dictates of the 111°r1: Y their efficacy in com­
dicta~e~ of this n:otive will _operat~t::: of bene~olencc. The 
public. whet\1~r 1t appears likely th trongly m secret as in 
r~comn,end will be known or n . at the condlict 1 • h 1 

·11 • • d - \ ot tl w uc t 1ey t~on w1 com~1 e wit 1 those of b. lose of th l f 
t1on as a man s conduct sec cnevol c ove o reputa-

ins l" k l ence l • cumstancc, however, docs 1 e y to b on y m propor-
fost sight might appear. 1t n1ake so e known. This cir­
material, arc apt to becorn kcts, in P much difference as at 
- e n top . 

~ion, the slightest suspicion or°"'"'n :1 and ~rtioi~ as they are 
if an act be a disreputable ten serv 111 pomt of reputa-

h f \ one • . es fo f can ave o t 1c secrecy f ' lt is 11 r proo . Besides 
tha~ will of course sur111~ the Par~t any assurance a ma~ 
again~t engaging in it. 'Thnt the ob~l1lar act in question 
r~mab1~ secret, it will go to ough th ~ections he may h , 
give irth to oth Vvard £ e aq . ave 
fortune The _er a.eels, that 111-. s orrn1·-.-. lll question should 

. • re 1s no 1u "'Y n •lg ah b· \ · 
discretion, on whom c rn~i1 bcin Ot 11leet . a it, w uch may 
wc_·ight: :till\ they havtt11sicleratio~~ Perhap:iwthhth~ same good 

• • 1e rn ,s af \ . ' o 1s at years f 
portion to the strcngt\1 f ore Vv . t 11s sort h o 
I: . . o \ • . e1g\ ave not some 
1lfmnc~s of \m mmd.2 f\c\..1 11s ll1t~ll lt upon a man in p _ . \f \ , q to \ Cct l ' ro lt5C , w 1en nncc \nrnwl\, h _t 1is, th _tia powers, and the 

;"ts 111 r~s e_ infl.uence which habit 
, 'll'l I\ \I u1 \\ ',lh,1t~\ i ' tra1nino- f 

.1,\• l. '\ t:> a man rom acts 
'~\'. v· . 

1• b1:n~ibi\ity\, par. 12, 13. 
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towards which, from the view of the disrepute annexed to 
them, as well as from any other cause, he has contracted an 
aversion. The influence of habit, in such cases, is a matter of 
fact, which, though not readily accounted for, is acknow-
ledged and indubitable.1 .r 

39 Afi 1 d• f 1 1 f . Nc:o:t t/rMC OJ . . ter t 1e 1ctates o t 1e ove o reputation come, as 1 • desire of 
1t should seem, those of the desire of amity. The former are ~:~ity. 

disposed to coincide with those of utility, inasmuch as they 
arc disposed to coincide with those of benevolence. Now 
those of the desire of amity are apt also to coincide, in a certain 
sore, with those of benevolence. But the sort of benevolence 
With the dictates of which the love of reputation coincides, is 
the more extensive; that with which those of the desire of 
amity coincide, the less extensive. Those of the love of amity 
have still, however, the advantage of those of the self­
r_cgarding motives. The former, at one period or other of his 
~fe, dispose a man to contribute to the happiness of a con­
s~derable number of persons: the latter, from the begimoog of 
life to the end of it, confine themselves to the care of that 
single individual. The dictates of the desire of amity, it is 
plain, will approach nearer to a coincidence with those of the 
love of reputation, and thence with those of utility, in pro-
portion, ca:teris paribtts, to the number of the persons whose 
amity a man has occasion to desire: and hence it is, for 
example, that an English member of parliament, with all his 
own weaknesses, and all the follies of the people whose amity 
he has to cultivate, is probably, in general, a better character 
than the secretary of a visier at Constantinople, or of a naib 
in Indostan. 

40. The dictates of religion arc, under the infinite diversity D1iffi.'"1~f,/£ 0 ,-

[ 1• • 1 • bl I O 
• d"ffi W kn p acrllg :, o re 1g1ons, so extreme y vana e, t 1at 1t 1s 1 1c t to ow rcligi,m. 

what general account to give of them, or in what rank to 
place the motive they belong to. Upon the mention of 
religion, people's first thoughts tum naturally to the religion 
they themselves profess. This is a great source of miscalcula-
tion, and has a tendency to place this sort of motive in a 

1 Strictly speaking, habit, being but a fictitious entity, and not really any 
thing distinct from the acts or perceptions by which it is said to be formed, 
cannot be the cause of any thing. The enigma, however, may be satisfactorily 
solved upon the principle of association, of the nature and force of which a very 
satisfactory account may be seen in Dr. Priestley's edition of Hartley on Man. 
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- • ... , l I d"ct:itcs of religion ,~ou1d 
. , .. , • t !l.lll It < l"'LT\"CS. 1 JC I .1. · ... · .. · f 1 1n: were th B • 
. : . ,:1 .,li ,·.1,n. with d1tisc o ut 11 •1 • e emg, 
.. · - . y suppo d b . . : .. , ,l·1n c ,,r rcJ1., 1,1 11 un1vcrsa sc to e as 
' ---- ~ ' • d d 

:., -.· .. : ·;;( .!' .he 1, ~upp:l\l'll to be wise ar powerful; all 

. : . :,, ::, ,,1\ cnrnuinnl nf his bcneV? cncc, at the same 
• • • rtamed of J • • d .,·.,, ,;·,,·, r .is tlh,,c which :1re cute _ 1 us w1s om 

.,:., 1 ... r ,.,. __ ; l"1iluppdy, howcvcr,ne~icrofthescis:he 
, , .. l k : u111\·cr,.1lly rnppnscJ co be 3 -p~wcrful: for by 

_ - 1 1 rt• ...... lut ,·i,c dPcs am· man mc_an Ian the Be ng, 
•d -----r lie l,c, h\· whum n;cn· thing IS done? And as to 

' : .. ·_;_· i ·-:1·\:.·. !,\· the. ,.1mc rule th.;t he should know one thing 
11-- ,::, •ti Li k1,, ,:.\ . .1notl1cr. These notions seem to be as correct, 
t, ,: .ill 111.1tcn.d purp()scs, :1s r.hcy arc universal. But among 
: ::c ,.., ,t.1rn·, , ,( rcli~iun (of \Vhich number the multifarious 
tr .1 r,- r 111 c \. , ,f <. : h rirn.rns is but a small part) there seem to be 
l•·I[ t"n•. ·ll \,ill n<>t s:i.y how few) who are_real believers in his 
l,cnn·, ,1'-11ff. Thcv call him benevolent m words, but they 
d,, 11, ,c mc:lll th.1t l;e is sn in reality. They do not mean, that 
k- ,, hcm·\·,1lcnt a.s m::i.11 is conceived to be benevolent: they 
d,, 11, ,c 111c.111 that he is brncvulcnt in the only sense in which 
h<'11n·, 1lc1HT lus a meaning. For if they did, they would 
re,, ,g11i\c chat che dictates of religion coul~ be neither more 
rh,r le-.~ tha11 the dictates of utility: not a tittle different: not 
.1 curie less or more. Iha the case is, that on a thousand 
, l< < .1'>1, 111s they turn their backs on the principle of utility. 
I hey go astray after the strange princiflcs its antagonists: 

'"1nct1mcs _it is the principle of asceticism: ~ometimes the 
principle of symp:i.thy and antipathy. 1 Accordmgly, the idea 
they hear in their minds, on such occasions, is but too often 
the idea of ma.lcvolrncc; to which id~a, stripping it of its 
, > \\ n pn 1 per name, they bestow the spcc10us appellation of the 
:.llcial nwtive. 2 The dictates of religion, in short, arc no other 

.'. <.:lnp. ii. f l'r_inciplt-s Adverse], par. 18. 
- ~, ,mec1111cs, 111 order chc better co conceal che cheat (from their own eyes 

Juulnlcss ·" well :is frornochcrs) they set up a phantom_ofthcir own, which 
they c.111 Ju,ucc: whose dictates arc to modify (wh_ich bemg explained, means 
~1° uppmc) the dictates ofbc1~cvolcncc. Uutjusti~e, Ill the only sense in which it 

•1 • .1 111<·a11111g, 1s _ an rmagmary personage, feigned for the convenience of 
di,cuur~c. wlwsc J1ctatt·s an: the dictates of utility, applied to certain articular 
~;~sc,. JustJn•. ch_cn,_ rs m,_tl~~ng more than an imaginary instrument, finployed 

k>n, .1 r ,I <'II < <.:rt.1111 on asiom, and by cntain means, the purposes ofbencvo-
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than the dictates of that principle which has been already 
mentioned w1der the name of the theological principle.1 

These, as has been observed, arc just as it may happen, accord­
ing to the biases of the person in question, copies of the dictates 
of one or other of the three original principles: sometimes, 
indeed, of the dictates of utility: but frequently of those of 
asceticism, or those of sympathy and antipathy. In this 
respect they are only on a par with the dictates of the love 
of reputation: in another they arc below it. The dictates of 
religion are in all places intermixed more or less with dictates 
nnconformable to those of utility, deduced from texts, well 
or ill interpreted, of the writings held for sacred by each sect: 
unconformable, by imposing practices sometimes incon­
venient to a man's self, sometimes pernicious to the rest of the 
community. The sufferings of uncalled martyrs, the calamities 
of holy wars and religious persecutions, the mischiefs of 
intolerant laws, ( objects which can here only be glanced at, 
not detailed) are so many additional mischiefs over and above 
the number of those which were ever brought into the world 
by the love of reputation. On the other hand, it is manifest, 
that with respect to the power of operating in secret, the 
dictates of religion have the same advantage over those of the 
love of reputation, and the desire of amity, as is possessed by 
the dictates of benevolence. 

41. Happily, the dictates of religion seem to approach Tendmcy tl,ey 
d • "d . h th f ili" havr to nearer an nearer to a comc1 ence wit ose o ut ty every improve. 

day. But why? Because the dictates of the moral sanction 
do so: and those coincide with or are influenced by these. 
Men of the worst religions, influenced by the voice and prac-
tice of the surronnding world, borrow continually a new and 
a new leaf out of the book of utility: and with these, in order 
not to break with their religion, they endeavour, sometimes 
with violence enough, to patch together and adorn the 
repositories of their faith. 

42. As to the self-regarding and dissocial motives, the order Aften111ards lf-
h k 1 h d h d" • • come tie sr -t at ta es p ace _am<?ng t ese, :in t e ~rece mg one, ~n p~mt regarding 

of extra-regardmg influence, 1s too evident to need ms1stmg motives: and, 
· lastly, that of 

lence. The dictates of justice are nothing more than a part of the dictates of displeasure. 
benevolence, which, on certain occasions, are applied to certain subjects; to wit, 
to certain actions. 

1 Sec Chap. ii. (Principles Adverse, &c.] 
Q 
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on. As to the order that takes place among the motives of 
the self-regarding class, considered in com.parison with one 
another, there seems to be no difference which on this occasion 
would be '\Vorth mentioning. With respect to the dissocial 
~1.otiv<_:, it makes a difference (with regard to its extra-regard­
mg effects) from which of two sources it originates; whether 
from self-regarding or from social considerations. The dis­
plc.:asure ym~ conc~ive against a. man may be founded either 
on son1c act ,vhich ofl~nds vou in the first instance, or on an 
act which offends you no :)therwise than because you look 
upnn it as being prejudicial to some other party on whose 
behalf Y<?u interest yourself: which other party may be of 
cou_rsc. c_1ther a deten~1inate in~ividual, . or any assemblage 
of md1V1duals, dctermmatc or mdetermmate.1 It is obvious 
~no~1~h. that a mc~tivc-, _t\~ough in itself ~issocial, may, by 
1ssum½ from a. sona\ ongm, possess a social tendency; and 
that its tendency, in this case, is likely to be the more social, 
the more enlarged the lkscription is of the persons whose 
intncsts you espouse. Displeasure, venting itself against a 
man, nn accuunt of a. mischief supposed to be done by him 
tu the pnhhc, may he m~re social ii\its effects t~1at~ ~ny good­
\\ 1\\ t\w exertions of which arc conhncd to an md1v1dual.2 

' 

I~; 5 . cl,,1Jl ict (lflll)llg motives 

•-U. '\'i/hcn a man has it in contemplation to engage in any 
~ ct inn. \w is freq ucn tl y acted upon at the same time by the 
I ur,·e pf ,li vl·rs 1nntivt:s: one n1otivc, or set of n~otivcs, acting 
~n °ni: dirn tiu11; anothl-r n1otivc, or set of motives, acting as 
lt were in an opposite Jircction. The motives on one side 
dispn\ing, him to engage in the action: those on the other, 
dispnsin~ him not to engage i~ it. N?w, any motive, the 
in\1ucnce of which tends to dispose lum to engage in the 
ad\\ m in t\\.\C:Stinn, may be termed an i111pc_lli11g motive: any 

· t\ 1• ,,\\\\''\\CC of which tends to chspose him not to 111ot1vc:, 1c: •" . . 
• • r ·str,ii11i111l motwc. But these appellations may 

L·nµ,aµ;c 111 1t, a. t ., . h . f th . 
of course he interchanged, accordmg as t c act 1s o e posi-
tive kind, or the negativc.3 

1 Sec Chap. vi. {Sensibility 1, par 21. 2 Sec supra, par. 37. 
3 S,·c Clup. vii. lActionsl, par. 8. 
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44. It has been shown, that there is 110 sort of motive but What are tlit. 
may give birth to any sort of action. It follows therefore motives "'"st 

. ' 'Jreq11e11tly at 
that there arc no two motives but may come to be opposed 11aria11,c. 
to one another. Where the tendency of the act is bad, the 
most common case is for it to have been dictated by a motive 
either of the self-regarding, or of the dissocial class. In such 
case the motive of benevolence has commonly been acting, 
though ineffectually, in the character of a restraining motive. Exa,11 1 . p C to 

45. An example may be of use, to show the variety of con- illustrate a 
tending motives, by which a man may be acted upon at the stmggle 

• C ·1] C h Ii ( • h • all among co11tr11d same time. n on, a at o c at a tune w en 1t was gener y iug motive -

thought meritorious among Catholics to extirpate Protes- s. 
tants), was ordered by his king, Charles IX of France, to fall 
privately upon Coligny, a Protestant, and assassinate him: his 
answer was, 'Excuse me, Sire; but I'll fight him with all my 
heart.'1 Here, then, were all the three forces above men-
tioned, including that of the political sanction, acting upon 
him at once. By the political sanction, or at least so much of 
the force of it as such a mandate, from such a sovereign, 
issued 011 such an occasion, might be supposed to carry with 
it, he was enjoined to put Coligny to death in the way of 
assassination: by the religious sanction, that is, by the dictates 
of religious zeal, he was enjoined to put him to death in any 
way: by the moral sanction, or in other words, by the dictates 
of honour, that is, of the love of reputation, he was permitted 
(which permission, when coupled with the mandates of his 
sovereign, operated, he conceived, as an injunction) to fight 
the adversary upon equal terms: by the dictates of enlarged 
benevolence (supposing the mandate to be unjustifiable) he 
was enjoined not. to attempt his life in any way, but to remain 
at peace with him: supposing the mandate to be unjustifiable 
by the dictates of private benevolence he was enjoined no~ 
to meddle with him at any rate. Among this confusion of 
repugnant dictates, Crillon, it seems, gave the preference, 
in the first place, to those of honour: in the next place, to 
those of benevolence. He would have fought, had his offer 
been accepted; as it was not, he remained at peace. . 

Herc a multitude of questions might arise. Supposmg the 
1 Th~ idea of the case here sup~osed is taken from an anecdote in real history, 

but vanes from it in several parnculars. 
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Jicc:ucs uf the pulitictl ,:mction to follow the mandate of the 
s,ivcrci~n, of \,·lut kind were the motives which they afforded 
him f~)r c,)111pli:incc~ The :inswcr is, of the self-regarding 
kind :it :my r.1tc: inasmuch :is, by the supposition, it was in 
the p<)Wl'f of the so\·ercign to punish him for non-compliance 
or rcw:ird him for compliance. Did they afford him the 
nwti \·c of religion? (I mean independently of the circum­
st.rncc of hc:n:sy abnvc mentioned) the answer is, Y cs, if his 
notion was, that it was God's pleasure he should comply with 
them; Nn, if it ,vas not. Did thev afford him the motive of 
the love of rcput:ition? Y cs, if it w~s his notion that the world 
would expect :md require that he should comply with them: 
No, if it was not. Did thev afford him that of benevolence? 
Y cs, if it was his notion th;t the community would upon the 
\.Vholc be the better for his complying with them: No, if it 
was not. But did the dictates of the political sanction, in the 
case in question, actually follow the mandates of the sovereign: 
in other \.Vords, was such a m:indate legal? Th.is we sec is a 
mere question of local jurisprudence, altogether foreign to 
the present purpose. 

46. What is here said about the goodness and badness of 
motives, is for from being a mere matter of words. There will 
be occasion to make use of it hereafter for various important 
purposes. I shall have need of it for the sake of dissipating 
various prejudices, which arc of disservice to the community, 
sometimes by cherishing the flame of civil dissensions,1 at 
other times, by obstructing the course of justice. It will be 
shown, that in the case of many offcnccs,2 the consideration 
of the motive is a most material one: for that in the first place 
it makes a very material difference in the i;nagnitude of the 
mischief:3 in the next place, that it is easy to be ascertained; 
and thence may be made a ground for a difference in the 
demand for punishment: but that in other cases it is altogether 
incapable of being ascertained; and that, were it capable of 
being ever so well ascertained, good or bad, it could make no 
difference in the demand for punishment: that in all cases, 
the motive that may happen to govern a prosecutor, is a con-

1 Sec B. I. tit. [Rebellion]. 
2 Sec B. I. tit. [Simp. corp. injuries]. lb. tit. [Homicide]. 
3 Sec Chap. xi. [Dispositions). 
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sideration totally immaterial: whence may be seen the mis­
chievousness of the prejudice that is so apt to be entertained 
against informers; and the consequence it is of that the judge, 
in particular, should be proof against the influence of such 
delusions. 

Lastly, The subject of motives is one with which it is neces­
sary to be acquainted, in order to pass a judgment on any 
means that may be proposed for combating offences in their 
source.1 

But before the theoretical fow1dation for these practical 
observations can be completely laid, it is necessary we should 
say something on the subject of disposition: which, accordingly, 
will furnish matter for the ensuing chapter. 

1 See Append. tit. [Preventive Institutions]. 
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CHAPTER XI 

<>!· l!l'\l:\~ DI~l'OSITIONS l:sJ GENERAL 

I. J,; the f<)ft'g()ing ch;iptcr it h:is been sl~own at brge, that 
~'.• ,, ,, !m·,\, ,r b.1J11css C:llllll)t, with :iny propriety, be predicated 
, ,t- 111, ,tin·s. Is there 1wthi11~ then about a man that can 
p1, 'l'nh- he termed g(HlLI <lr L,ad, when, on such or such an 
, ,, ,·.1,i, ,11, he sutl~-r\ himself t() be go\'crned by such or such a 
u11 ,uvc? Y cs, cnt:1i11ly: his dis,,,,s-iti(lll. Now disposition i~ a 
L 111,I , ,( (1diti,,us cntit\', fci.,ncd for the convenience of d1s­
,, ,ur,,·. in ln,kr t() e~prcs~ wh:it there is supposed to be 
!'0111.r,101t in ;i 111:-in's fr;-,mc ()f mind, where, on such or such 
;111 ,Kc:-isinn, he !us been intluenced lw such or such a motive, 
tn L'll~.1ge in an act, which, :is it appc~red to him, was of such 
( ,r such a tcndcncv. 

2. It is with disposition as with every thing else: it will be 
g()()d or lud according to its effects: according to the effects it 
h.1s in :1ug111e11ting or diminishing the happiness of the com­
munity. A 111:in's disposition may accordingly be considered 
i11 t\\'o noints of vinv: accordino to the influence it has, either, r ::-, 
1. on his o\,·n h:-ippiness: or, 2. on the happiness of others. 
Vie\\'ed in both these lights together, or in either of them 
indiscriminately, it may be termed, on the one hand, good; 
un the other, bad; or, in flagrant cases, depraved.1 Viewed in 
tht.: former of these lights, it has scarcely any peculiar name, 
which h::is :is yet been ::ippropriated to it. It might be termed, 
though but inexpressively, frail or infirm, on the one hand: 
sound or firm, on the other. Viewed in the other light, it 

1 It might also be termed virtuous, or vicious. The only objection to the 
use of those terms on the present occasion is, the great quantity of good and 
bad repute that respectively stand annexed to them. The inconvenience of 
this is,_ their being apt to annex an ill-proportioned measure of disrepute to 
?1sposiuons v,d11ch arc ill-constituted only with respect to the party himself: 
mvolvmg them m mch a dq~rcc of ignominy as should be appropriated to 
such J1spos1t10ns only as arc mischievous with regard to others. To exalt 
weak ncsscs to a level ,vith crimes, is a way to diminish the abhorrence which 
ought_ to be reserve~ f<?r. crimes. To exalt small evils to a level with great 
ones, 1s the way to dmrnmh the share of attention which ought to be paid to 
~r::at ones. 

246 



OF HUMAN DISPOSITIONS IN GENERAL 247 

nlight be termed beneficent, or meritorious, on the one hand: 
pernicious or nlischievous, on the other. Now of that branch 
of a man's disposition, the effects of which regard in the first 
instance only himself, there needs not much to be said here. 
To reform it when bad, is the business rather of the moralist 
than the legislator: nor is it susceptible of those various 
modifications which make so material a difference in the 
effects of the other. Again, with respect to that part of it, 
the effects whereof regard others in the first instance, it is 
only in as far as it is of a mischievous nature that the penal 
branch of law has any immediate concern with it: in as far 
as it may be of a beneficent nature, it belongs to a hitherto 
but little cultivated, and as yet unnamed branch oflaw, which 
might be styled the rem.uneratory. 

3. A man then is said to be of a mischievous disposition,~ 111is~l!ievo11s 
when, by the influence of no matter what motives, he is pre-d15P?511~011 i 11 

. . f 111rr1ror1011s 
si1med to be more apt to engage, or form mtent1ons o engag- disposition; 
ing, in acts which are apparently of a pernicious tendency, wl,at. 
than in such as are apparently of a beneficial tendency: of a 
meritorious or beneficent disposition in the opposite case. 

4. I say presumed: for, by the supposition, all that appears iri,at a 111a11's 

is one single action, attended with one single train of circum- disposition is, 
b fi l d f . d • fc • can 011/y be sta~ces: ut . rom t 1at egrec o consistency ~n urn ?rm1ty maller of pre-

wluch experience has shown to be observable m the d1fferentsi1111prio11. 
actions of the same person, the probable existence (past or 
future) of a number of acts of a similar nature, is naturally and 
justly inferred from the observation of one single one. Under 
such circumstances, such as the motive proves to be in one 
instance, such is the disposition to be presumed to be in 
others. 

5. I say apparently misc~cvous: that is, apparently with It depet1ds upon 
regard to him: such as to him appear to possess that tendency: ivl,ar tlie act 
for from the mere ~vent, independe~1t of what_ to him it ~f!,~nrs 10 be ta 

appears beforehand likely to be, nothmg can be mferred on 
either side. If to him it appears likely to be mischievous, in 
such case, though in the upshot it should prove innocent, ~r 
even beneficial, it makes no diffcrcncc-; there is not the less 
reason for presuming his disposition co be a bad ~nc: if to him 
it appears likely. to be beneficial or innocent, m such case, 
though in the upshot it should prove pernicious, there is not 
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the nwre reason un that accnunt t~)r presuming his disposition 
to be a good n11c. And here we sec the importance of the 
circumstances of intentinnalitv,1 consciousness, 2 unconscious-
ness/ and 1nis-supposal. 2 ' 

Which pMiti,,11 6. The truth of these pmitinns depends upon two others, 
i,.r:rormdcd 011 both of them sufficiently verified by experience: The one is, 
/11'0 facts: I I f I I 1. The corrcs- that in t 1c ore inary course o t 1i11gs t 1c consequences of 
po11dc11cc he- actions commonlv turn out conformable to intentions. A 
twc1<"11 i,rtmti,"'-' man \vho sets up ~ butcher's shop, and deals in beef, when he 
an, cv11sc-
quenccs: intends to knock dmvn an ox, commonly docs knock down 

an ox; though by some unlucky accident he may chance to 
miss his blow and knock down a man: he who sets up a 
grocer's shop, and deals in sugar, when he intends to sell 
sugar, commonly docs sell sugar: though by some unlucky 
accident he may chance to sell arsenic in the room of it. 

2. Bctwecn the 7. The other is, that a man who entertains intentions of 
i,itention, of the doing mischief at one time is apt to entertain the like inten­
,ame person at tions at anothcr.3 d(ffcrcnt times. 
The dispositio,1 8. There arc two circumstances upon which the nature of 
is to be inferred: the disposition, as indicated by any act, is liable to depend: 
l • From the d f I l f l apparent ten- I. The apparent ten ency o t 1c act: 2. T 1c nature o t 1e 
dency of the act: motive which gave birth to it. This dependency is subject to 
2• Fro"~/111e different rules, according to the nature of the motive. In nature q, t 1e 
motir,e. stating them, I suppose all along the apparent tendency of the 

act to be, as it commonly is, the same as the real. 
Case 1. 

Tendency, 
good-motive, 
self-regarding. 

9. I. Where the tendency of the act is good, and the motive 
is of the self-regarding kind. In this case the motive affords no 
inference on either side. It affords no indication of a good 
disposition: but neither docs it afford any indication of a bad 
one. 

A baker sells his bread to a hungry man who asks for it. 
This, we see, is one of those acts of which, in ordinary cases, 

1 See Chap. viii. 2 Sec Chap. ix. 
A disposition, 3 To suppose a man to be of a good disposition, and at the same time 
from 111/zic/z pro- likely, in virtue of that very disposition, to engage in an habitual train of 
ceeds a habit of mischievous actions, is a contradiction in terms: nor could such a proposition 
doing mischief, ever be advanced, but from the giving, to the thing which the word disposition 
cannot be a good is put for, a reality which docs 1101 belong to it. If then, for example, a man of 
one. religious disposition should, in virtue of that very disposition, be in the habit 

of doing mischief, for instance, by persecuting his neighbours, the case must be, 
either that his di~position, though good in certain respects, is not good upon 
the whole: or that a religious disposition is not in general a good one. 
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the tendency is unquestionably good. The baker's motive is 
the ordinary commercial motive of pecuniary interest. It is 
plain, that there is nothing in the transaction, thus stated, that 
can afford the least ground for presuming that the baker is a 
better or a worse man than any of his neighbours. 

10. 2. Where the tendency of the act is bad, and the motive, Case 2. 

a~ be(or~, is of_ the se_lf-r~gardiug kind. In this case the d.isposi- Tc;~~:;.• se1,_t 
tlon md1catcd 1s a nucluevous one. regarding. 

A man steals bread out of a baker's shop: this is one of those 
acts of which the tendency will readily be acknowledged to 
be bad. Why, and in what respects it is so, will be stated 
farther on.1 His motive, we will say, is that of pecuniary 
interest; the desire of getting the value of the bread for 
nothing. His disposition, accordingly, appears to be a bad 
one: for every one will allow a thievish disposition to be a 
bad one. 

11. 3. Where the tendency of the act is good, and the motive Case 3. 
is the purely social one of good-iv ill. In this case the disposi- Tct1ddet1cy, 1. · · d" goo -1110 ive, 
t1on m teated is a beneficent one. goodrvi/1. 

A baker gives a poor man a loaf of bread. His motive is 
compassion; a name given to the motive of benevolence, in 
particular cases of its operation. The disposition indicated by 
the baker, in th.is case, is such as every man will be ready 
enough to acknowledge to be a good one. 

12. 4. Where the tendency of the act is bad, and the motive Case 4. 
• h 1 ·a1 f d ill E • h" h Te11de11cy bad 1s t e pure y soc1 one o goo -w . ven lil t 1s case t e -motive' 
disposition which the motive indicates is dubious: it may be agood-111ill. 
mischievous or a meritorious one, as it happens; according as 
the mischievousness of the act is more or less apparent. 

13. It may be thought, that a case of this sort cannot exist; !liis c~se 1101 a11 
and that to suppose it, is a contradiction in terms. For the r1npossible om:. 
act is one, which, by the supposition, the agent knows to be 
a mischievous one. How then can it be, that good-will, that 
is, the desire of doing good, could have been the motive that 
led him into it? To reconcile this, we must advert to the 
distinction between enlarged benevolence and confined. 2 The 
motive that led him into it, was that of confined benevolence. 
Had he followed the dictates of enlarged benevolence, he 

1 Sec Chap. xii. [Consequences], and Code, B. I. tit. [Theft]. 
2 Sec Chap. x. (Motives]. 
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would not have done what he did. Now, although he 
followed the dictates of that branch of benevolence, which 
in any single instance of its exertion is mischievous, when 
opposed to the other, yet, as the cases which call for the exer­
tion of the former arc, beyond comparison, more numerous 
than those which call for the exertion of the latter, the disposi­
tion ir.dicatcd by him, in following the impulse of the former, 
will often be such as in a man, of the common run of men, 
may be allowed to be a good one upon the whole. 

14. A man with a numerous family of children, on the 
point of starving, goes into a baker's shop, steals a loaf, 
divides it all among the children, reserving none of it for 
himself. It will be hard to infer that that man's disposition is a 
mischievous one upon the whole. Alter the case, give him 
but one child, and that hungry perhaps, but in no imminent 
danger of starving: and now let the man set fire to a house full 
of people, for the sake of stealing money out of it to buy the 
bread with. The disposition here indicated will hardly be 
looked upon as a good one. 

15. Another case will appear more dilfo.:ult to decide than 
either. Ravaillac assassinated one of the best and wisest of 
sovereigns, at a time when a good and wise sovereign, a bless­
ing at all times so valuable to a state, was particularly precious: 
and that to the inhabitants of a populous and extensive empire. 
He is taken, and doomed to the most excruciating tortures. 
His son, well persuaded of his being a sincere penitent, and 
that mankind, in case of his being at large, would have 
nothing more to fear from him, effectuates his escape. Is this 
then a sign of a good disposition in the son, or of a bad one? 
Perhaps some will answer, of a bad one; for, besides the 
interest which the nation has in the sufferings of such a 
criminal, on the score of the example, the future good 
behaviour of such a criminal is more than any one can have 
sufficient ground to be persuaded of. 

16. Well then, let Ravaillac, the son, not facilitate his 
father's escape; but content himself with conveying poison to 
him, that at the price of an easier death he may escape his 
torments. The decision will now, perhaps, be more difficult. 
The act is a wrong one, let it be allowed, and such as ought by 
all means to be punished: but is the dispositio11 manifested by it 
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a bad one? Because the young man breaks the laws in this 
one instance, is it probable, that if let alone, he would break 
the laws in ordinary instances, for the satisfaction of any 
inordinate desires of his own? The answer of most men would 
probably be in the negative. 

17. 5 . Where the tendency of the act is good, and the motive Case 5. 

is_ a semi-social one, the love of rep11tatio11. In this case the ;i~~e11';,;0 ,i,•r, 
disposition indicated is a good one. love of rcputa-

In a time of scarcity, a baker, for the sake of gaining the tion. 

esteem of the neighbourhood, distributes bread gratis among 
the industrious poor. Let this be taken for granted: and let 
it be allowed to be a matter of uncertainty, whether he had 
any real feeling for the sufferings of those whom he has 
relieved, or no. His disposition, for all that, cannot, with any 
pretence of reason, be termed otherwise than a good and 
beneficent one. It can only be in consequence of some very 
idle prejudice, if it receives a different name.1 

18. 6. Where the tendency of the act is bad, and the motive, Case 6. 

as before, is a semi-social one, the love of reputation. In ~:7fve;''r,'0~,:~;. 

this case, the disposition which it indicates is more or less ' 
good or bad: in the first place, according as the tendency of 
the act is more or less mischievous: in the next place according 

1 The bulk of mankind, ever ready to depreciate the character of their Tl,e bulk of 
neighbours, in order, indirectly, to exalt their own, will take occasion to 111a11ki11d apt tc1 

refer a motive to the class of bad ones as often as they can find one still better, depreciate 1/,is 
to which the act might have owed its birth. Conscious that his own motives 111oti11c. 
arc not of the best class, or persuaded that if they be, they will not be referred 
to that class by others; afraid of being taken for a dupe, and anxious to show 
the reach of his penetration; each man takes care, in the first place, to impute 
the conduct of every other man to the least laudable of the motives that can 
account for it: in the next place, when he has gone as far that way as he can, 
and cannot drive down the individual motive to any lower class, he changes his 
battery, and attacks the very class itself. To the love of reputation he will 
accordingly give a bad name upon every occasion, calling it ostentation, 
vanity, or vain-glory. 

Partly to the same spirit of detraction, the natural consequence of the 
sensibility of men to the force of the moral sanction, partly to the influence of 
the principle of asceticism, may, perhaps, be imputed the great abundance of 
bad names of motives, in comparison of such as arc good or neutral: and, in 
particular, the total want of neutral names for the motives of sexual desire, 
physical desire in general, and pecuniary interest. The superior abundance, 
even of good names, in comparison of neutral ones, would, if examined, be 
found rather to confirm than disprove the above remark. The language of a 
people on these points may, perhaps, serve in some measure as a key to their 
moral sentiments. But such speculative disquisitions arc foreign to the pur­
pose of the present work. 
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a\ the JKtatcs 0 f the mor.1! sanction, in the ~ociety in question, 
appn).lch iwrn: or kss tti a cninc_iJencc w1c_h those_of ~ti~ty. 
I c J, ics nnt seem probahk. clue m an): nation, ~hi~h 1s 11_1 a 
state of wkrabk civilizat1,)n, m short, many nation m which 
~uch rules a~ these c:111 come to be consulted, the dictates of 
the mor.11 s:mction will so far recede from a coincidence 
with thmc 0 ( ucilitv (that is, n( en.lightened benevolence) 
th:it the Jispusition i1~Jicatnl in this case can be otherwise than 
a ~ood one upon the whole. . . . . 

1 <J. An Jndi:m receives an mJury, real or unagmary, from 
:in Indian 0 ( :inothcr tribe. Ile revenges it upon the person of 
his antagonist with the most excruciating torments: the case 
hcing, tint cruL·ltics inflicted on such an occasion, gain him 
repu~ation in his own tribe. The disposition manifested in 
such a case can never be deemed a good one, among a people 
ever so fnv degrees advanced, in point of civilization, above 
the Indians. 

20. A nobleman (to come back to Europe) contracts a debt 
with a poor tradesman. The same nobleman, presently after­
wards, contracts a debt, to the same amount, to another 
nobleman, at play. He is unable to pay botl1: but he pays 
the whole debt to the companion of his amusements, and no 
part of it to the tradesman. The disposition manifested in 
this case can scarcely be termed otherwise than a bad one. 
It is certainly, however, not so bad as if he had paid neither. 
The principle of love of reputation, or (as it is called in the 
case of this partial application of it) honour, is here opposed 
to the worthier principle of benevolence, and gets the better 
of it. Bu~ it g:ts the better a.ls~ of t!1~ self-regarding principle 
of pecumary mterest. The d1spos1t1on, therefore, which it 
indicates, although not so good a one as that in which the 
principle of benevolence predominates, is better than one in 
which the principle of self-interest predominates. He would 
be the better for having more benevolence: but would he be 
the better for having no honour? This seems to admit of 
great dispute. 1 

21. 7. Where the tendency of the act is good, and the motive 
~s t?e semi-social one of religion. In this case, the disposition 
111d1cated by it ( considered with respect to the influence of it 

1 Sec the case of Duels discussed in B. I. tit. [Homicide]. 
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on the man's conduct towards others) is manifestly a bene­
ficent and meritorious one. 

A baker distributes bread gratis among the industrious poor. 
It is not that he feels for their distresses: nor is it for the sake 
of gaining reputation among his neighbours. It is for the sake 
of gaining the favour of the Deity: to whom, he takes for 
granted, such conduct will be acceptable. The disposition 
manifested by such conduct is plainly what every man would 
call a good one. 

22. 8. Where the tendency of the act is bad, and the motive Cases. 
is that of religion, as before. In this case the disposition is Ten~ency, bad­
dubious. It is good or bad, and more or less good or bad, in 1110111'e, religion. 

the first place, as the tendency of the act is more or less mis-
chievous; in the next place, according as the religious tenets of 
the person in question approach more or less to a coincidence 
with the dictates of utility. 

23. It should seem from history, that even in nations in a Tlie dispositio 
tolerable state of civilization in other respects, the dictates of may be bad inn 
religion have been found so far to recede from a coincidence lliis case. 
with those of utility; in other words, from those of enlightened 
benevolence; that the disposition indicated in this case may 
even be a bad one upon the whole. This however is no objec-
tion to the inference which it affords of a good disposition 
in those countries (such as perhaps are most of the countries of 
Europe at present) in which its dictates respecting the conduct 
of_ a man towards other men approach very nearly to a 
comcidence with those of utility. The dictates of religion, 
in their application to the conduct of a man in what concerns 
himself alone, seem in most European nations_ to savour a 
good deal of the ascetic principle: but the obedience to such 
mistaken dictates indicates not any such disposition as is 
likely to break out into acts of pernicious tendency_ "':'ith res-
pect to others. Instances in which the dictates of religion lead 
a man into acts which are pernicious in this latter view, seem 
at present to be but rare: unless it be acts of persecution, or 
impolitic measures on the part of government, ":'here the 
law itself is either the principal actor or an accomplice in the 
mischief. Ravaillac, instigated by no other motive than this, 
gave his country one ?f the most fatal sta~s that a co~try 
ever received from a smgle hand: but happily the Rava1llacs 



Case 9. 
Tendency, 
good-motive, 
malevolence. 

254 PRINCIPLES OF MORALS AND LEGISLATION 

arc but rare. Thcv have been more frequent, howcvc~, in 
France than in an~· other countrv during the same pcn~d: 
and it is rcmarkablc, that in cvcf)· instance it is this monve 
that has produced them. When they do appear, howe".er, 
nobody, I suppose, but such as themselves, will be for tcnnmg 
a disposition, such as they manifest, a good one. It seems 
hardly to be denied, but that they arc just so much the worse 
for their notions of religion; and that had they been lc~t to 
the sole guidance of benevolence, and the love of reputanon, 
without any religion at all, it would have been but so m_uch 
the better for mankind. One may say nearly the same thing, 
perhaps, of those persons who, without any particular 
obligation, have taken an active part in the execution of 
laws made for the punishment of those who have the mis­
fortune to differ with the magistrate in matters of religion, 
much more of the legislator himself, who has put it in their 
power. If Louis XIV had had no religion, France would not 
have lost 800,000 of its most valuable subjects. The same thing 
may be said of the authors of the wars called holy ones; 
w hethcr waged against persons called Infidels, or persons 
branded with the still more odious name of Heretics. In 
Denmark, not a great many years ago, a sect is said to have 
arisen, who, by a strange perversion of reason, took it into 
their heads, that, by leading to repentance, murder, or any 
other horrid crime, might be made the road to heaven. 
It should a.11 along, however, be observed, that instances of this 
latter kind were always rare: and that in almost all the 
countries of Europe, instances of the former kind, though 
once abundantly frequent, have for some time ceased. In 
certain countries, however, persecution at home, or (what 
pr?du_ces a degree of restraint, which is one part of the 
m1scl11cfs of persecution) I mean the dispositio11 to persecute, 
whci:isoever occasion happens, is not yet at an end: insomuch 
that 1f there is no actual persecution, it is only because there are 
no heretics; and if there are no heretics, it is only because 
there arc no thinkers.1 

2~. 9. Where the tendency of the act is good, and the 
motive (as before) is the dissocial one of ill-will. In this case 
the motive seems not to afford any indication on either side. 

1 Sec B. I. tit. [Offences against Religion]. 
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It is no indication of a good disposition; but neither is it any 
indication of a bad one. 

You have detected a baker in selling short weight: youExample. 
prosecute him for the cheat. It is not for the sake of gain 
that you engaged in the prosecution; for there is nothing 
to be got by it: it is not from public spirit: it is not for the 
sake of reputation; for there is no reputation to be got by it: 
it is not in the view of pleasing the Deity: it is merely on 
account of a quarrel you have with the man you prosecute. 
From the transaction, as thus stated, there does not seem to be 
anything to be said either in favour of your disposition or 
against it. The tendency of the act is good: but you would not 
have engaged in it, had it not been from a motive which 
there seems no particular reason to conclude will ever prompt 
you to engage in an act of the same kind again. Your motive 
is of that sort which may, with least impropriety, be termed a 
bad one: but the act is of that sort, which, were it engaged in 
ever so often, could never have any evil tendency; nor 
indeed any other tendency than a good one. By the supposi-
tion, the motive it happened to be dictated by was that of 
ill-will: but the act itself is of such a nature as to have wanted 
nothing but sufficient discernment on your part in order to 
have been dictated by the most enlarged benevolence. Now, 
from a man's having suffered himself to be induced to gratify 
his resentment by means of an act of which the tendency is 
good, it by no means follows that he would be ready on 
another occasion, through the influence of the same sort of 
motive, to engage in any act of which the tendency is a bad 
one. The motive that impelled you was a dissocial one: but 
what social motive could there have been to restrain you? 
None, but what might have been outweighed by a more 
enlarged motive of the same kind. Now, because the dis-
social motive prevailed when it stood alone, it by no means 
follows that it would prevail when it had a social one to 
combat it. 

25. 10. Where the tendency of the act is bad, and the motive Case 10. 
is the dissocial one of malevolence. In this case the disposition Te;!~;~:• bad 
it indicates is of course a mischievous one. malevotdi,c. 

The man who stole the bread from the baker, as before,Example. 
did it with no other view than merely to impoverish and afflict 
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him: accordingly, whrn he had got the bread, he did not eat, 
or sell it; but destroyed it. That the disposition. evidenced 
by such a transaction, is a bad one, is what every body must 
perceive immediately. 

26. Thus much \Vith respect to the circumstances from 
which the mischievousness or meritoriousness of a man's 
disposition is to be inferred in the gross: we come now to the 
meas11re of that mischievousness or meritoriousness, as result-
ing from those circumstances. Now with meritorious acts 
and dispositions we have no direct concern in the present 
work. All that penal law is concerned to do, is to measure 
the depravity of the disposition where the act is mischievous. 
To this object, therefore, \Ve shall here confine ourselves. 

~/"an_'s dispo- 27. It is evident, that the nature of a man's disposition must 
' 1(111 IS COIi- d d I f I . h . . 

stit11ted by the epen upon t 1e nature o t 1e n1ot1vcs e 1s apt to be m-
5!"" of his intrn- fluenced by: in other words, upon the degree of his sensibility 
tzons: to the force of such and such motives. For his disposition is, as 

-whicli owe 
their birtli lo 
motives. 

it were, the sum of his intentions: the disposition he is of 
during a certain period, the sum or result of his intentions 
during that period. If, of the acts he has been intending to 
engage in during the supposed period, those which are 
apparently of a mischievous tendency, bear a large propor­
tion to those which appear to him to be of the contrary 
tendency, his disposition will be of the mischievous cast: 
if but a small proportion, of the innocent or upright. 

28. Now intentions, like every thing else, are produced 
by the things that arc their causes: and the causes of inten­
tions are motives. If, on any occasion, a man forms either a 
good or a bad intention, it must be by the influence of some 

A motive. 
seducing } • h . 

com,pting or 29. When the act, w uc a motive prompts a man to 
;IOfive, rvliat- engage in, is of a mischievous nature, it may, for distinction's 
pr:~:~~ary or sake, be termed a seducing or corrupting motive: in which 
tnotive_atory case also any motive which, in opposition to the former, acts 

Tiuetary 
n'.otives are 
either sta11dit1g 
or occasion a/. 

in the character of a restraining motive, may be styled a tute­
lary, preservatory, or preserving motive. 

30. Tutelary motives may again be distinguished into 
standing or constant, and occasional. By standing tutelary 
motives, I mean such as act with more or less force in all, or 
at least in most cases, tending to restrain a man from any mis-
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chievous acts he may be prompted to engage in; and that with 
a force which depends upon the general nature of the act, 
rather than upon any accidental circumstance with which 
any individual act of that sort may happen to be accom­
panied. By occasional tutelary motives, I mean such motives 
as may chance to act in this direction or not, according to the 
nature of the act, and of the particular occasion on which 
the engaging in it is brought into contemplation. 

31. Now it has been shown, that there is no sort of motiveStandillg hlte­

by which a man may not be prompted to engage in acts ~ary motives 

that are of a mischievous nature; that is, which may not come t'cood-will. 
to act in the capacity of a seducing motive. It has been shown, 
on the other hand, that there arc some motives which are 
remarkably less likely to operate in this way than others. 
It has also been shown, that the least likely of all is that of 
benevolence or good-will: the most common tendency of 
which, it has been shown, is to act in the character of a tutelary 
motive. It has also been shown, that even when by accident 
it acts in one way in the character of a seducing motive, still 
in another way it acts in the opposite character of a tutelary 
one. The motive of good-will, in as far as it respects the 
interests of one set of persons, may prompt a man to engage in 
acts which are productive of mischief to another and more 
extensive set: but this is only because his good-will is imper-
fect and confined: not taking into contemplation the interests 
of all the persons whose interests are at stake. The same 
motive, were the affection it issued from more enlarged, 
would operate effectually, in the character of a constraining 
motive, against that very act to which, by the supposition, 
it gives birth. This same sort of motive may therefore, 
without any real contradiction or deviation from truth, 
be ranked in the number of standing tutelary motives, not­
withstanding the occasions in which it may act at the same 
time in the character of a seducing one. 

32. The same observation, nearly, may be applied to the 2. 77,e 10 

semi-social motive of love of reputation. The force of this, rep111a1io,~e of 
like that of the former, is liable to be divided against itself. 
As in the case of good-will, the interests of some of the 
persons, who may be the objects of that sentiment, are liable 
to be at variance with those of others: so in the case oflove of 

R 



258 PRINCIPLES OF MORALS AND LEGISLATION 

reputation, the sentiments of some of the persons, whose good 
opinion is desired, may be at variance with the sentiments of 
other persons of that number. Now in the case of an act, 
which is really of a mischievous nature, it can scarcely happen 
that there shall be no persons whatever who will look upon 
it with an eye of disapprobation. It can scarcely ever happen, 
therefore, that an act really mischievous shall not have some 
part at least, if not the whole, of the force of this motive to 
oppose it; nor, therefore, that this motive should not act 
with some degree of force in the character of a tutelary 
motive. This, therefore, may be set down as another article 
in the catalogue of standing tutelary motives. 

3. Tlie desire of 33. The same observation may be applied to the desire of 
amity. amity, though not in altogether equal measure. For, not­

withstanding the mischievousness of an act, it may happen, 
without much difficulty, that all the persons for whose amity 
a man entertains any particuiar present desire which is accom­
panied with expectation, may concur in regarding it with an 
eye rather of approbation than the contrary. This is but too 
apt to be the case among such fraternities as those of thieves, 
smugglers, and many other denominations of offenders. 
This, however, is not constantly, nor indeed most commonly 
the case: insomuch, that the desire of amity may still he 
regarded, upon the whole, as a tutelary motive, were it only 
from the closeness of its connexion with the love of reputa­
tion. And it may be ranked among standing tutelary motives, 
since, where it does apply, the force with which it acts, 
depends not upon the occasional circumstances of the act which 
it opposes, but upon principles as general as those upon which 
depend the action of the other semi-social motives. 

4. !?1e motive of 34. The motive of religion is not altogether in the same 
relig,on. case with the three former. The force of it is not, like theirs 

liable to be divided against itself. I mean in the civilized 
nations of modern times, among whom the notion of the 
unity of the Godhead is universal. In times of classical 
antiquity it was otherwise. If a man got Venus on his side, 
Pallas was on the other: if .i.Eolus was for him, Neptune was 
against him. .i.Eneas, with all his pity, had but a partial 
interest at the court of heaven. That matter stands upon a 
different footing now-a-days. In any given person, the force 
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of religion, whatever it be, is now all of it on one side. It may 
balance, indeed, on which side it shall declare itself: and it 
may declare itself, as we have seen already in but too many 
instances, on the wrong as well as on the right. It has been, 
at least till lately, perhaps is still, accustomed so much to 
declare itself on the wrong side, and that in such material 
instances, that on that account it seemed not proper to place 
it, in point of social tendency, on a level altogether with the 
motive of benevolence. Where it does act, however, as it 
does in by far the greatest number of cases, in opposition to 
the ordinary seducing motives, it acts, like the motive of 
benevolence, in an uniform manner, not depending upon the 
particular circumstances that may attend the commission of 
the act; but tending to oppose it, merely on account of its 
mischievousness; and therefore, with equal force, in what­
soever circumstances it may be proposed to be committed. 
This, therefore, may also be added to the catalogue of stand-
ing tutelary motives. . 

35. As to the motives which may operate occasionally Occasional 
in the character of tutelary motives, these, it has been alrea~ tute~ary b 
• • d f · d • d f ,nolivesmaye mtunate , are o vanous sorts, an vanous egrees o streng qny whatsoever. 
in various offences: depending not only upon the nature of 
the o1fence, but upon the accidental circumstances in which 
the idea of engaging in it may come in contemplation. 
Nor is there any sort of motive which may not come to 
operate in this character; as may be easily conceived. A thief, 
for instance, may be prevented from engaging in a projected 
scheme of house-breaking, by sitting too long over his bottle,1 
by a visit from his doxy, by the occasion he may have to go 
elsewhere, in order to receive his dividend of a former booty;2 

and so on. 
36. There are some motives, however, which seem more Motives that 

apt to act in this character than others; especially as things are are partia~lar/1_ 
• d th th I h h d apt to act in th,s now constitute , now at e aw as every w ere oppose character are 

to the force of the principal seducing motives, artificial 1. Love of e:ZSe. 
tutelary motives of its own creation. Of the motives here 2• ~elf-preser-

• will b tak al • Th vaflon. meant 1t e necessary to e a gener view. ey seem 
to be reducible to two heads; viz. I. The love of ease; a 
motive put into action by the prospect of the trouble of the 

1 Love of the pleasures of the palate. 1 Pecuniary interest. 
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attempt; that is, the trouble which it may be necessary to 
bestow, in overcoming the physical difficulties that may 
accompany it. 2. Self-preservation, as opposed to the dangers 
to which a man may be exposed in the prosecution of it. 

D,mJws ro 37. These dangers may be either, I. Of a purely physical 
wlric/1 • self_ pre- nature: or, 2. Dangers resulting from moral agency; in other 
servntron r.< most d r: } d f ~ 1 h th 
a tin tliis case to wor s, rrom t 1e con uct o any sue 1 persons to \V om e 
Jr~1,crespect,are, act, if known, may be expected to prove obnoxious. But 
1. Danglers. 1 moral agency supposes knowledge with respect to the cir-
p11re/y p rysrca • h } tl ~,r f al . . 
2_ Dangers de- cumstances t at arc to 1ave 1c errcct o extern 1not1ves m 
pe11dir_,g 0 11 giving birth to it. Now the obtaining such knowledge, with 
dctccrron. respect to the commission of any obnoxious act, on the part 

of any persons who may be disposed to make the agent suffer 
for it, is called detection; and the agent concerning whom such 
knowledge is obtained, is said to be detected. The dangers, 
therefore, which may threaten an offender from th.is quarter, 
depend, whatever they may be, on the event of his detection; 
and may, therefore, be all of them comprised under the article 

Danger de­
pending 011 

detection may 
,er11/t fr 01'.'•. 

1 _ Opposrtron 
on tlie spot: 
z. 5 11 bscq11e11t 
pimislrment. 

of the danger of detection. 
38. The danger depending upon detection may be divided 

again into two branches: 1. That which may result from any 
opposition that may be made to the enterprise by persons on 
the spot; that is, at the very time the enterprise is carrying on: 
2. That which respects the legal punishment, or other 
suffering, that may await at a distance upon the issue of the 
enterprise. 

Tire force _of tire 39. It may be worth calling to mind on this occasion, that 
11vo stand111.'?. among the tutelary motives which have been styled constant 

/ary ,notrves ' } ';1~ ,e of repu- ones, there are two of which the force depends (t 1ough not 
~ati;;,, and . so entirely as the force of the occasional ones which have been 
desire of anrr:r just mentioned, yet in a great measure) upon the circumstance 
d pends upo f d • b d h 1 d:tection- o ete~t1on. These, it may be ~emem ere , a~e, t e ove of 

Strenge/! of a 
temptation, 

I t is meant 
IV ,a 
by it. 

reputation, and the desire of anuty. In proportion, therefore, 
as the chance of being detected appears greater, these motives 
will apply with the greater force: with the less force, as it 
appears less. This is not the case with the two other standing 
tutelary motives, that of benevolence, and that of religion. 

40. We are now in a condition to determine, with some 
degree of precision, what is to be understood by the strength 
of a temptation, and what indication it may give of the degree 
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of mischievousness in a man's disposition in the case of any 
offence. When a man is prompted to engage in any mis­
chievous act, we will say, for shortness, in an offence, the 
strength of the temptation depends upon the ratio between 
the force of the seducing motives on the one hand, and such 
of the occasional tutelary ones, as the circumstances of the 
case call forth into action, on the other. The temptation, 
then, may be said to be strong, when the pleasure or advantage 
to be got from the crime is such as in the eyes of the offender 
must appear great in comparison of the trouble and danger 
that appear to him to accompany the enterprise: slight or 
weak, when that pleasure or advantage is such as must appear 
small in comparison of such trouble and such danger. It is 
plain the strength of the temptation depends not upon the 
force of the impelling (that is of the seducing) motives 
altogether: for let the opportunity be more favourable, 
that is, let the trouble, or any branch of the danger, be made 
less than before, it will be acknowledged, that the temptation 
is made so much the stronger: and on the other hand, let the 
opportunity become less favourable, or, in other words, let 
the trouble, or any branch of the danger, be made greater 
than before, the temptation will be so much the weaker. 

Now, after taking account of such tutelary motives as have 
been styled occasional, the only tutelary motives that can 
remain are those which have been termed standing ones. 
But those which have been termed the standing tutelary 
motives, are the same that we have been styling social. It 
follows, therefore, that the strength of the temptation, in any 
case, after deducting the force of the social motives, is as the 
sum of the forces of the seducing, to the sum of the forces 
of the occasional tutelary motives. 

41. It remains to be inquired, what indication concerning Indications 
the mischievousness or depravity of a man's disposition is athiff0rdedd byh 

. . 1s a11 ot er 
afforded by the strength of the temptation, 111 the case where drcumstances 
any offence happens to have been committed. It appears, respect~ng the 
th th th ak th . . b hi h h depravity of an en, at e we er e temptation 1s, y w c a man as C/.ffe11der's dispo-
been overcome, the more depraved and mischievous it shows sition. 

his disposition to have been. For the goodness of his disposi-
tion is measured by the degree of his sensibility to the action 



262 PRINCIPLES OF MORALS AND LEGISLATION 

of the social motives :1 in other words, by the strength of the 
influence which those motives have over him: now, the less 
considerable the force is by which their influence on him has 
been overcome, the more convincing is the proof that has 
been given of the weakness of that influence. 

Again, The degree of a man's sensibility to the force of the 
social motives being given, it is plain that the force with which 
those motives tend to restrain him from engaging in any 
mischievous enterprise, will be as the apparent mischievous­
ness of such enterprise, that is, as the degree of mischief 
with which it appears to lzim likely to be attended. In other 
words, the less mischievous the offence appears to him to be, 
the less averse he will be, as far as he is guided by social 
considerations, to engage in it; the more mischievous, the 
more averse. If then the nature of the offence is such as must 
appear to him highly mischievous, and yet he engages in it 
notwithstanding, it shows, that the degree of his sensibility 
to the force of the social motives is but slight; and consequently 
that his disposition is proportionately depraved. Moreover 
the less the strength of the temptation was, the more pemi: 
cious and depraved docs it show his disposition to have been. 
For the less the strength of the temptation was, the less was 
the force which the influence of those motives had to over­
come: the clearer therefore is the proof that has been given 
of the weakness of that influence. 

Rules .[or 42. From what has been said, it seems, that, for judging 
measuring tire f h • d" • th • a: d d • th d depravity of dis- o t e 111 1ca?on . . at 1s arror e concerning c epravity 
position i11di- of a man's d1spos1t1on by the strength of the temptation 
c~d by a,i compared with the mischievousness of the enterprise th; 
ouet1ce. c 11 . 1 b 1 "d d , • ro owmg ru es may e a1 own. 

Rule 1. The strength of the temytation being given, the mis­
chievousness of the disposition manijested by the enterprise, is as tl,e 
apparent mischievousness of the act. 

Thus, it would show a more depraved disposition, to 
murder a man for a reward of a guinea, or falsely to charge 
him with a robbery for the same reward, than to obtain the 
same sum from him by simple theft: the trouble he would have 
to take, and the risk he would have to run, being supposed to 
stand on the same footing in the one case as in the other. 

1 S11pra, par. 27, 28. 
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Rule 2. The apparent miscliievo11s11ess of the act being given, 
a man's disposition is the more depraved, tlze slighter tl1e temptation 
is by which lie has been overcome. 

Thus, it shows a more depraved and dangerous disposition, 
if a man kill another out of mere sport, as the Emperor of 
Morocco, Muley Mahomet, is said to have done great num­
bers, than out of revenge, as Sylla and Marius did thousands, 
or in the view of self-preservation, as Augustus killed many, 
or even for lucre, as the same Emperor is said to have killed 
some. And the effects of such a depravity, on that part of the 
public which is apprized of it, run in the same proportion. 
From Augustus, some persons only had to fear, under some 
particular circumstances. From Muley Mahomet, every man 
had to fear at all times. 

Rule 3. The appareut mischievousness of the act being given, 
the evidence which it affords of the depravity of a man's disposition 
is the less conclusive, the stronger tlze temptation is by which he has 
been overcome. 

Thus, if a poor man, who is ready to die with hunger, steal 
a loaf of bread, it is a less explicit sign of depravity, than if a 
rich man were to commit a theft to the same amount. It will 
be observed, that in this rule all that is said is, that the evidence 
of depravity is in this case the less conclusive: it is not said 
that the depravity is positively the less. For in this case it is 
possible, for any thing that appears to the contrary, that the 
theft might have been committed, even had the temptation 
been not so strong. In this case, the alleviating circumstance 
is only a matter of presumption; in the former, the aggra­
vating circumstance is a matter of certainty. 

Rule 4. Where the motive is of tlze dissocial kind, the apparent 
mischievousness of tlze act, and the strength of the temptation, being 
given, the depravity is as the degree of deliberation with which it is 
accompanied. 

For in every man, be his disposition ever so depraved, the 
social motives are those which, wherever the self-regarding 
ones stand neuter, regulate and determine the general tenor 
of his life. If the dissocial motives are put in action, it is only 
in particular circumstances, and on particular occasions; 
the gentle but constant force of the social motives being for a 
while subdued. The general and standing bias of every man's 
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nature is, therefore, towards that side to which the force of 
the social motives would determine him to adhere. This being 
the case, the force of the social motives tends continually to 
put an end to that of the dissocial ones; as, in natural bodies 
the force of friction tends to put an end to that which ~ 
generated by impulse. Time, then, which wears away the 
force of the dissocial motives, adds to that of the social. 
The longer, therefore, a man continues, on a given occasion, 
under the dominion of the dissocial motives, the more con­
vincing is the proof that has been given of his insensibility to 
the force of the social ones. 

Thus, it shows a worse disposition, where a man lays a 
deliberate plan for beating his antagonist, and beats him 
accordingly, than if he were to beat him upon the spot, in 
consequence of a sudden quarrel: and worse again, if, after 
having had him a long while together in his power, he beats 
him at intervals, and at his leisure.1 

43. The depravity of disposition, indicated by an act, is a 
material consideration in several respects. Any mark of extra­
ordinary depravity, by adding to the terror already inspired 
by the crime, and by holding up the offender as a person from 
whom there may be more mischief to be apprehended in 
future, adds in that way to the demand for punishment. 
By indicating a general want of sensibility on the part of the 
offender, it may add in another way also to the demand for 
punishment. The article of disposition is of the more import­
ance, inasmuch as, in measuring out the quantum of punish­
ment, the principle of sympathy and antipathy is apt to look 
at nothing else. A man who punishes because he hates, and 
only because he hates, such a man, when he does not find 
any thing odious in the disposition, is not for punishing at 
all; and when he does, he is not for carrying the punishment 
further than his hatred carries him. Hence the aversion we 
find so frequently expressed against the maxim, that the 
punishment must rise with the strength of the temptation; 
a maxim, the contrary of which, as we shall see, would be as 
cruel to offenders themselves, as it would be subversive of the 
purposes of punishment. 

1 See B. I. tit. [Confinement]. 



CHAPTER XII 

OF THE CONSEQUENCES OF A MISCHIEVOUS ACT 

§ I. Shapes iti which the miscliief of an act may show itself 

1. HITHERTO we have been speaking of the various articlesRecapitu/atiou. 
or objects on which the consequences or tendency of an act 
may depend: of the bare act itself: of the cirwmstances it may 
have been, or may have been supposed to be, accompanied 
with: of the co11scio11s11ess a man may have had with respect 
to any such circumstances: of the intentions that may have 
preceded the act: of the motives that may have given birth 
to those intentions: and of the disposition that may have been 
indicated by the connexion between such intentions and such 
motives. We now come to speak of conseq11c11ces or tendency: 
an article which forms the concluding link in all this chain of 
causes and effects, involving in it the materiality of the whole. 
Now, such part of this tendency as is of a mischievous nature, 
is all that we have any direct concern with; to that, therefore, 
we shall here confine ourselves. 

2. The tendency of an act is mischievous when the Mischief of an 
consequences of it are mischievous; that is to say, either the ;:ie 1~ ;~e­
certain consequences or the probable. The consequences, mischievous 
how many and whatsoever they may be, of an act, of which consequences. 
the tendency is mischievous, may, such of them as are 
mischievous, be conceived to constitute one aggregate body, 
which may be termed the mischief of the act. 

3. This mischief may frequently be distinguished, as it were, The mischtef•<?f 
into two shares or parcels: the one containing what may be an act, pnmary 
all . . . th h or secondary. 

c ed the pnmary rmschief; the o er, w at may be called 
the secondary. That share may be termed the primary, which 
it sustained by an assignable individual, or a multitude of 
assignable individuals. That share may be termed the secondary, 
which, taking its origin from the former, extends itself either 
over the whole community, or over some other multitude of 
unassignable individuals. 
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266 . f act may agam c istm-
4. The primary misch\icf ~ I a1~hc Miai11al: and, 2. _The 

d • 0 branc 1es • • ·" \ • h alights guishe mto tW . . 1 b l l mean that w iic 
derivative. By the ongma ran~r:~n who is a. sufferer in the 
upon and is confined _to any p t· tl1e person for instance, 

d lus 0 ,vn accoun • ' . • 
fLrst instance, an on dered By the derivative 

. b bbcd or mur • f: 11 who is eaten, ro 1 , f mischief which may be a any 
branch, ~ mca1 any s 1;;~ ~onsequcncc of his being a sufferer, 

~:;;:l~s~~~:~v~srr;hcsc persons must, ofdcOl~~ti ?e pc~~~ 
who in some way or other arc conncctc wi 1 um. . 

. h" l one person mav be connected with the ways m w ic 1 , cl • 
h h been already seen: they may be connecte m 

anot er, ave . . ) l 
the way of interest (meaning sclf-regardmg mterest or m~rc y 
in the way of sympathy. And_ again, persons connected w1d:1 a 
given person, in the way of mterest, n:ay be connect~cl. w1~ 
him either by affording support to \um, or by denvmg 1t 
from him.1 

Themondary- 5. The secondary mischief, again, may frequently _b~ seen 
1. Alarm; or, to consist of two other shares or parcels: the first consisting of 
2 • Danger. pain; the other of danger. The pain which it produces is a 

pain of apprehension: a pain grounded on the apprehension 
of suffering such mischiefs or inconveniences, whatever they 
may be, as it is the nature of the primary mischief to produce. 
It may be styled, in one word, the alarm. The danger is the 
chance, whatever it may be, which the multitude it concerns 
may in con~equence o~ th~ prim_ary mischief stand exposed 
~o, of s;1ffermg such m1scl11efs or mconveniences. For danger 
1s nothing but the chance of pain, or, what comes to the same 

Example. 
thing, of loss of pleasure. 

6. An example may serve to make this clear. A man 
attacks YC?U on the !oad, and robs you. You suffer a pain on 
th: occasion of losmg so much money :2 you also suffered a 
t::-d:~ te th.01gh~ of the }?ersonal ill-treatment you appre-

. . e m1g it give you, m case of your not happening to 
satisfy lm dcman~s.3 Thcs~ t~gctbcr c~nstitute the original 

hranr/1 of tlH: pmnary nmc\ucf, rcsu\tmg from the act of 
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robbery. A creditor of yours, who expected you to pay him 
with part of that money, and a son of yours, who expected 
you to have given him another part, are in consequence 
disappointed. You are obliged to have recourse to the bounty 
of your father, to make good part of the deficiency. These 
mischiefs together make up the derivative branch. The report 
of this robbery circulates from hand to hand, and spreads itself 
in the neighbourhood. It finds its way into the newspapers, 
and is propagated over the whole country. Various people, 
on this occasion, call to mind the danger which they and their 
friends, as it appears from this example, stand exposed to in 
travelling; especially such as may have occasion to travel 
the same road. On this occasion they naturally feel a certain 
degree of pain: slighter or heavier, according to the degree of 
ill-treatment they may understand you to have received; the 
frequency of the occasion each person may have to travel in 
that same road, or its neighbourhood; the vicinity of each 
person to the spot; his personal courage; the quantity of 
money he may have occasion to carry about with him; and a 
variety of other circumstances. This constitutes the first part 
of the secoadary mischief, resulting from the act of robbery; 
viz., the alarm. But people of one description or other, not 
only are disposed to conceive themselves to incur a chance of 
being robbed, in consequence of the robbery committed 
upon you, but (as will be shown presently) they do really 
incur such a chance. And it is this chance which constitutes 
the remaining part of the secondary mischief of the act of 
robbery; viz., the danger. 

7. Let us see what this chance amounts to; and whence it The danger, 
comes. How is it, for instance, that one robbery can con- •vhi:uce it arises 
tribute to produce another? In the first place, it is certain that ;;;,,~as:,0°1fence 
• di . . b th . irect 
1t cannot cfreate an1y rect motlhve. dA motive mbust _e de j.,~:;:ee to a 
prospect o some p easure, or ot er a vantage, to e enJoye • 
in future: but the robbery in question is past: nor would it 
furnish any such prospect were it to come: for it is not one 
robbery that will furnish pleasure to him who may be about 
to commit another robbery. The consideration that is to 
operate upon a man, as a motive or inducement to commit a 
robbery, must be the idea of the pleasure he expects to derive 
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from the fruits of that very robbery: but this pleasure exists 
independently of any other robbery. 

But _it_ ~uggests 8. The means, then, by which one robbery tends, as it 
feas,bil,ty, atrd h ld B 
rveaketrs tire s ou seem, to produce another robbery, arc two. I. Y 
force 01 ~estrai11- suggesting to a person exposed to the temptation, the idea of 
mg motrvcs· • • I J bb ( • d h ' c~1nm1ttmg sue 1 anot 1cr ro cry accompamc , per aps, 

with the belief of its facility). In this case the influence it 
exerts applies itself, in the first place, to the understanding. 
2. By weakening the force of the tutelary motives which tend 
to restrain him from such an action, and thereby adding to 
the strength of the tcmptation.1 In this case the influence 
applies itself to the will. These forces arc, 1. The motive of 
benevolence, which acts as a branch of the physical sanction.!! 
2. The motive of self-preservation, as against the punishment 
that may stand provided by the political sanction. 3. The fear 
of shame; a motive belonging to the moral sanction. 4. The 
fear of the divine displeasure; a motive belonging to the 
religious sanction. On the first and last of these forces it has, 
perhaps, no influence worth insisting on: but it has on the 
other two. 

, . viz._ . 9. The way in which a past robbery may weaken the force 
I. n,ose w_, 1111.i: with which the political sanction tends to prevent a future 
from 1111' po/11,c,1/ b l • d 1 · hi h th.is 

·sanction. robbery, may c t rns conceive . 1: 1e way m w_ c 
sanction tends to prevent a robbery, 1s by denouncmg some 
particular kind of punishment against any who shall be 
guilty of it: the real value of which punishment will of course 
be diminished by the real uncertainty: as also, if there be any 
difTercncc, the apparent value by the apparctzt uncertainty. 
~ow this uncertainty is proportionably increased by every 
mstance in which a man is known to commit the offence, 
without undergoing the punishment. This, of course, will be 
the case with every offence for a certain time; in short, until 
the punishment allotted to it takes place. If punishment 
takes place at last, this _branch of the mischief of the offence 
is then at last, but not till then, put a stop to. 

1 Sec Chap. xi. [Dispositiot?sl: 40. . . 
2 To wit, in virtue of the pam 1t may give a man to be a wit1;ess to, or othe~­

wise conscious of, the sufferings of a fellow-creature: espeaally when he IS 

himself the cause of them: in a word, the pain of sympathy. See Chap. v. 
lPleasurc.s and Pains], 26. 
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_10. The way in which a past robbery may weaken the force 2. 'Inose issuing 
With which the moral sanction tends to prevent a future.from the moral. 
robbery, may be thus conceived. The way in which the 
moral sanction tends to prevent a robbery, is by holding forth 
the indignation of mankind as ready to fall upon him who 
shall be guilty of it. Now this indignation will be the more 
formidable, according to the number of those who join in it: 
it will be the less so, the fewer they are who join in it. But 
there cannot be a stronger way of showing that a man does 
not join in whatever indignation may be entertained against 
a practice, than the engaging in it himsel£ It shows not only 
that he himself feels no indignation against it, but that it seems 
to him there is no sufficient reason for apprehending what 
indignation may be felt against it by others. Accordingly, 
where robberies are frequent, and unpunished, robberies are 
committed without shame. It was thus amongst the Grecians 
formerly.1 It is thus among the Arabs still. 

11. In whichever way then a past offence tends to pave the It is said to 
way for the commission of a future offence, whether by ~perate by d,e 

• h "d f • • • b ddin th uifluence of suggesting t e 1 ea o COfilllllttmg 1t, or y a g to e example 
strength of the temptation, in both cases it may be said to • 
operate by the force or in.fl11ence of example. 

12. The two branches of the secondary mischief of an act, Tlie alarm and 
the alarm and the danger, must not be confounded: though t~e dahnger, 
• • 1 d th fc tl d" • "th t11011g connect mtlmate y connecte , ey are per ec y 1stmct: e1 er may ed, are distin- -
subsist without the other. The neighbourhood may beguishable. 
alarmed with the report of a robbery, when, in fact, no 
robbery either has been committed or is in a way to be com-
mitted: a· neighbourhood may be on the point of being 
disturbed by robberies, without knowing any thing of the 
matter. Accordingly, we shall soon perceive, that some acts 
produce alarm without danger: others, danger without alarm. 

13. As well the danger as the alarm may again be divided, Both may h 
each of them into two branches: the .first, consisting of so respect to th:ue 
much of the abrm or danger as may be apt to result from the ::":,~ferson, or 
future behaviour of the same agent: the second, consisting of ers. 
so much as may be apt to result from the behaviour of other 

1 See Hom. Odyss. L. xix. I. 395; ib. L. iii. I. 71. Plato de Rep. L. i. p. ?76, 
edit. Ficin. Thucyd. L. i.-and see B. I. tit. [Offences against external secunty]. 
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pc:rs0ns: such othc:rs, to wit, as may come to engage in acts 
of the same sort and tendency .1 

Tlrr prim,1ry 14. The distinction between the primary and the secondary 
conutq.,rncrsb,j consequences of an act must be carefullv attended to. It is so an .1c may c- I 

mischievous, just, that the lattc:r may ofo:n be of a directly opposite nature to 
and rhr suor,- the f~irmcr. In some cases, where the primary consequences 
d,JTy brnrjicrJ/. f J J l • J • J • f. cl d o t 1c.: act arc attc.:n n wit 1 a misc uc , 1e secon ary con-

sc.:c1 uences may be beneficial, and that to such a degree, as 
even greatly to outweigh the mischief of the primary. This 
is the.: case, for instance, with all acts of punishment, when 
properly applied. Of tl1cse, the primary mischief being never 
intended to fall but upon such persons as may happen to have 
committed some act which it is expedient to prevent, the 
~ccondary mischief, that is, the alarm and the danger, extends 
110 farther than to such persons as arc under temptation to 
commit it: in which case, in as far as it tends to restrain them 
from committing such acts, it is of a beneficial nature. 

/lm1/;-sis r,f rhr 1.S. Thus much with regard to acts that produce positive 
Ji/Trrr-,11 slr.zp,·s inin, anc.l th:it immediately. This case, by reason of its sim-
111 wl:r-)1 tire- cl I fi k cl 1 d B . . pli·c1·tv, sccn1c t_1c 1tt_est to ta c 1c ca_. ut acts ml misclrirj ,,f ,m 1 

act mJy sh,,.,, produce mischicf 111 v:inous other ways; :"luch, togctherwi 
•tsr/f. those.: alrc.:ad y specified, may all be compnsed by the following 

abri<lgc.:d analysis. . .. _ _ 
Mischief may admit of a d1vmon many one of three points 

of vic.:w. 1. According to its own na/llre. 2.. According to its 
cause. 3. According to the person, or other party, who is the 
object of it. 2 With r~gard t? its nat~re, it may .~e either simple 
or comp/cx3 : when sunplc, 1t may either be pos1t111c or tzegative: 
positive, consisting of actual pam: negative, consisting of the 
loss of pleasure. _Whc_thcr simple ?r comple_x, and whether 
positive or negau:1c, ~t may_ be either certam or cotztingent. 
When it is negative, 1t consists of the loss of some benefit 

1 To the former of these br.u_1ches is opposed so ".1uch of the force of any 
· h t as 1·s said to operate m the way of refonnallon: to the latter, so much 

pun1s 111cn , . f I S Ch ••• [C as is said to operate m the way o examp e. ec ap. Xlll. ases unmcct), 

par. 2. note. f . din hi h • chi 
1 There may be other points o view, accor g tow c lll1S cf might 

be di vidcd besides these: but this docs not prevent the division here given 
from bcin~ an exhaustive one. A line may be divided in any one of an infinity 
of ways, and yet without leaving in any one of those cases any remainder, 
Sec Chap. xvi. [Division] 1. note. 

3 Chap. v. [Pleasures and Paii'Js] 1. 
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or advantage: this benefit may be material in both or either of 
two ways: 1. By affording actual pleasure: or, 2. By averting 
pain or dmzger, which is the chance of pain: that is, by affording 
security. In as far, then, as the benefit which a mischief tends 
to avert, is productive of security, the tendency of such 
mischief is to produce i11sewrity. 2. With regard to its cause, 
mischief may be produced either by one single action, or not 
without the co11wrre11ce of other actions: if not without the 
concurrence of other actions, these others may be the actions 
either of the same person, or of otlzer persons: in either case, 
they may be either acts of the same kind as that in question, or of 
otlzer kinds. 3. Lastly, with regard to the party who is the 
object of the mischief, or, in other words, who is in a way 
to be affected by it, such party may be either an assignable1 

individual, or assemblage of individuals, or else a multitude 
of 1massig11able individuals. When the object is an assignable 
individual, this individual may either be the person himself 
who is the author of the mischief, or some other person. When 
the individuals who are the objects of it, are an unassignable 
multitude, this multitude may be either the ivlzole political 
community or state, or some subordinate division of it. Now 
when the object of the mischief is the author himself, it may be 
styled self-regarding: when any other party is the object, extra­
regarding: when such other party is an individual, it may be 
styled private: when a subordinate branch of the community, 
semi-public: when the whole community, p14blic. Here, for 
the present, we must stop. To pursue the subject through its 
inferior distinctions, will be the business of the chapter 
which exhibits the division of offences.2 

1:"he cases :"'hich h~ve ?ee_n already illu~trated, ar~ those in-applied to the 
which the pnmary rmschief 1s not necessarily otherwise than a Preceding cases. 
simple one, and that positive: present, and therefore certain: 
producible by a single action, without any necessity of the 
concurrence of any other action, either on the part of the same 
agent, or of others; and having for its object an assignable 
individual, or, by accident, an assemblage of assignable 
individuals: extra-regarding therefore, and rrivate. This 
primary mischief is accompanied by a secondary: the first 
branch of which is sometimes contingent and sometimes 

1 See Chap. xvi. (Division] 4. note. 1 Chap. xvi. 
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certain, the other never otherwise than contingent: both 
extra-regarding and semi-public: in other respects, pretty 
much upon a par with the primary mischief: except that the 

first branch, viz. the alarm, though inferior in magnitude to 
tf1c prirr1ary, is, in point of extent, and t\:erefore, upon the 
whole, in pl)int of 1nagnitu<le, much sup~nor. . 

-10 ~xamplr, 1 (). 'l· ... vo instances n1ore will he sufbc1ent to illustrate the 
t,;:~·;• 1~:,-~us- mo<:.t rna.tcria\ of the n1o<lifications above exhibited. 

chi_ef is less con- . A man drinks a certain quantity of liquor, and intoxicates 

L5f" 1101115 • 1 himself. The intoxication in this particular instance docs him 
;:,:amp r 

An act of self- no sort of harm: or, what comes to the same thing, none that 
i11tr,xirario11. is perceptible. But it is probable, and indeed next to certain, 

that a given number of acts of the same kind would do him 
a very considerable degree of harm: more or le~s _according 
to his constitution and other circumstances: for this ts no more 
than what experience manifests every day. It is also certain, 
that one act of this sort, by one means or other, tends con­
siderably to increase the disposition a man may be in to 
practi~c other a~ts of the same sort: for this also is verified by 
expenencc. Tlus,, therefore, is one instance where the mischief 
producible by the act is contingent; in other words, in which 
the tendency of the act is no otherwise mischievous than in 
virtue of its producing a clia11ce of mischief. This chance 
depends upon the concurrence of other acts of the same kind; 
and those such as must be practised by the same person. 
The object of the mischief is that very person himself who is 
the author of it, and he only, unless by accident. The mischief 
is therefore private and self-regarding. 

£xamplc JI. 
NtJ11-payme11t 
of a tax. 

As to its secondary mischief, alarm, it produces none: it 
produces indeed _a ~ertain quantity of danger by _the influence 
of example: but 1t 1s not often that this danger will amount to 
a quantity worth regarding. 

17. Again. A man omits paying his share to a public tax. 
This we sec is an act of the negative kind.1 Is this then to be 
placed upon the list of mischievous acts? Yes, certainly. 
Upon what grounds? Upon the followin~- :ro defend the 
community against its external as well as 1ts m~e~al adver­
saries, arc tasks, not to mention others of a less 111d1spensable 
nature, which cannot be fulfilled but at a considerable expense. 

1 See Chap. vii. [Actions] 8. 
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But whence is the money for defraying this expense to come? 
It can be obtained in no other manner than by contributions 
to be collected from individuals; in a word, by taxes. The 
produce then of these taxes is to be looked upon as a kind of 
benefit which it is necessary the governing part of the com­
munity should receive for the use of the whole. This produce, 
before it can be applied to its destination, requires that there 
should be certain persons commissioned to receive and to 
apply it. Now if these persons, had they receive~ it, would 
have applied it to its proper destination, it would have been 
a benefit: the not putting them in a way to receive it, is then 
a mischie( But it is possible, that if received, it might not 
h~ve b~en applied to its proper destination; or that the _ser­
vices, m consideration of which it was bestowed, nught 
not have been performed. It is possible, that the under­
oflicer, who collected the produce of the tax, might not 
have paid it over to his principal: it is possible that the 
principal might not have forwarded it on according to its 
farther destination; to the judge, for instance, who is to protect 
the community against its clandestine enemies from within, 
or the soldier, who is to protect it against its open enemies 
from without: it is possible that the judge, or the soldier, 
had they received it, would not however have been induced 
?Y it to fulfil their respective duties: it is possible, ~a~ the 
Judge would not have sat for the punishment of cnmmals, 
and the decision of controversies: it is possible that the soldier 
would not have drawn his sword in the defence of the com­
munity. These, together with an infinity of other inter­
mediate acts, which for the sake of brevity I pass over, form 
a connected chain of duties, the discharge of which is necessary 
to the preservation of the community. They must every 
one of them be discharged, ere the benefit to which they are 
contributory can be produced. If they are all discharged, in 
that case the benefit subsists, and any act, by tending to inter­
cept that benefit, may produce a mischie£ But if any of them 
are not, the benefit fails: it fails of itself: it would not have 
subsisted, although the act in question (the act of non-pay­
ment) had not been committed. The benefit is therefore 
contingent; and, accordingly, upon a certain supposition, 

s 
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the :ict v:hich consists in the averting nf it is not a mischievous 
one. 13ut this supposition, in any tolcr:ibly-ordered govern­
ment, ,.vill r:irdy illlleed be verified. In the very worst­
ordered government th:-it exists, the gre:-itest part of the duties 
that :.1re ln·ied a.re pa.id ova according to their destination: 
a!lJ, with rcg:ud to any pJ.rticubr sum, that is attempted to be 
lcvicJ up( in any particular person upon any particular occa­
sion, it i, thcn:fon- manifest, that, unless it be certain that it 
,sill 11( lt be sn disposell of, the act of withholding it is a 
1nischicv1ius one. 

The :ict of p:iyment, when referable to any particular s~m, 
cspcci;t\\y if it be a small one, might also have failedofprovmg 
bc11cf1cial 011 another grnund: and, consequently, the act of 
11<>11-paymcnt, of proving mischievous. It is possible that the 
sa.mt: services, prt:ciscl y, might have been rendered without 
the money a.s with it. If, thcn, speaking of any small limited 
sum, such as_ the grea.tt:st which any one person is called upon 
~o pay at a. tune, a man were to say, that the non-payment of 
It would be attended with mischievous consequences; this 
W< ,uld bl'. far from certain: but what comes to the same 
thin~ a\ if it \Vere, it is perfectly certain when applied to the 
whole. lt is certain, that if all of a sudden the payment of 
all taxes was to cease, there would no longer be any thing 
ct-frcru:il done, either for the maintenance of justice, or for 
the defence of the community against its foreign adversaries: 
~h:it tl1crd~ ,rt: the weak would presently be oppressed and 
lllJured in all manner of ways, by the strong at home, and 
both together overwhelmed by oppressors from abroad. 
Upon the whole, therefore, it is manifest, that in this case, 
though the mischief is remote and contingent, tl1ough in its 
first appearance it consists of nothing more than the intercep­
tion of a bc11cfit, and though the individuals, in whose favour 
that benefit would have been reduced into the explicit 
form of pleasure or security, are altogether unassignable, yet 
the mischievous tendency of the act is not on all these accounts 
the less indisputable. The mischief, in point of intensity ~d 
d11ratio11, is indeed unknown: it is u11certai11: it is remote. Butm 
point of extent it is immense; and in point of fec1mdity, preg­
nant to a degree that baffles calculation. 
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18. It may now be time to observe, that it is only in the No ala.rm, 1vlie11 

case where the mischief is extra-regarding, and has an assign-;:,;::,•g;;a~t 
able person or persons for its object, that so much of the object. 
secondary branch of it as consists in alarm can have place. 
When the individuals it affects are uncertain, and altogether 
out of sight, no alarm can be produced: as there is nobody 
whose sufferings you can see, there is nobody whose sufferings 
you can be alarmed at. No alarm, for instance, is produced by 
non-payment to a tax. If at any distant and uncertain period 
of time such offence should chance to be productive of any 
k0-d of alarm, it would appear to proceed, as indeed imme-
d1~tely it would proceed, from a very different cause. It 
might be immediately referable, for example, to the act of a 
legislator, who should deem it necessary to lay on a new tax, 
in order to make up for the deficiency occasioned in the pro-
duce of the old one. Or it might be referable to the act of an 
enemy, who, under favour of a deficiency thus created in 
the fund allotted for defence, might invade the country, 
and exact from it much heavier contributions than those 
which had been thus withholden from the sovereign.1 

As to any alarm which such an offence might raise among 
the few who might chance to regard the matter with the eyes 
of statesmen, it is of too slight and uncertain a nature to be 
Worth taking into the account. 

§ 2. How I11tentio11ality, &c. may i11f/11e11ce the mischief 
of an act. 

19. We have seen the nature of the secondary mischief, Se~o111ary mis­
which is apt to be reflected. as it were from the primary in cluef uiflue,rced I ' ' ' by the state of 
t 1~ cases where the individuals who are the objects of the tlieage11t's111i11d. 
nuschief are assignable. It is now time to examine into the 

1 The investigation might, by a process rendered obvious by analogy, be 
extended to the consequences of an act of a beneficial nature. In both instances 
\'"~rd order of consequences may be reckoned to have taken place, when 
t e_ influence of the act, through the medium of the passive faculty of the 
patient, has come to affect his active faculty. In this way, 1. Evil may flow 
0 t of evil:-instance; the exertions of industry put a stop to by the extinction 
~ mduce111ent, resulting from a continued chain of acts of robbery or extor­
tion. 2. Good out of evil:-instance; habits of depredation put a stop to by a 
steady course of punishment. 3. Evil 011t of good:-instance; habits of industry 
put a stop to by an excessive course of gratuitous bounty. 4. Good 011t of good:­
instance; a constant and increasing course of industry, excited and kept up 
by the rewards afforded by a regular and increasing market for the fruits of it. 
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, ir, • :: :;sr.,:kc, 111'• ,n which the production of such secondary 
... · : : : • r ·, !q,~·1hk Thnc circumstances arc no others than the 
:.•·::· .,:t1,L, \•.l11Lh l1.1n· fnrmcJ the subjects of the four 
i., ,: !': ~-, L·cl1iHc , h:ipr--rs: Yiz. 1. The intentionality. z. The 
, ••::,, :••t1'nc •, ;. The nwtin:. 4. The disposition. ltistobe 
• ,\,,,·1 • . .-,..\ . .11 .ii, '11)~- that it is only the danger that is immediately 
\'• •. ,·:::,·,\ \,y the T<",il state of the mind in respect to those 
.. rt1< ln: It i~ hy the '1J'/'•"t'11t state of it that the alarm is 
,·· ,·. crnt·,I. It i, gnwrnl·Ll by the real only in as far as the 
·ll'!'-tr:-11t happens, :-is in must c:-iscs it may be expected to do, 
t • • q t1.1,I: .ttl· ,•. ith the re;1l. The different influences of the 
.:r u,·IL-, ,,f intcntinnality and consciousness may be repre­
,v11tc,I 111 the ,cYcral cases following. 

-~' 1• l :.1,c I. \Vhcre the act is so completely unintentional, 
.1, t,, be altogether ir11 111 /1111tc1ry. In this case it is attended with 
110 ,l·n 1:Hbrv mischief at all. 

r\ hric:kl.1~:n is at work upon a house: a passenger is walking 
in the street below. A fellow-workman comes and gives the 
hrickl.1ycr a ,·ioknt push, in consequence of which he falls 
upon the pa~sengcr, and hurts him. It is plain there is nothing 
111 tlm event that can give other people, who may hapfen ~o 
l~c 111 the street, tht: least reason to apprehend any thing lll 
hiture on the part of the man v,•ho fell, whatever there may 
he with regard to the 111:111 who pushed him. 

21 .. C.1se_ 2. \V here the act, though not unintentional, is 
1111,1d1•1sc"d, msnnrnch that the mischievous part of the con­
se,1 uences is unintentional, but the unadvisedness is attended 
with l1ffcllcs.mcss. In this case the act is attended with some 
S111.1ll dcgrt:e of secondary mischief, in proportion to the 
de1.?;rec of henllessncss. 

A groom being on horseback, and riding through a fre­
(1 uen tcd street, turns a corner at a foll pace, and rides over a 
passenger, who happens to be going by. It is plain, by this 
hch:i.vilHtr of the groom, some degree of alarm may be 
pr1 ,duced, less or greater, according to the degree ofheedless­
ncs-; hetrayed by him: according to the quickness of his pace, 
the fulness of the street, and so forth. He has done mischief, 
ll may he saiLl, by his carelessness, already: who knows but 
tl1~t nn other occasions the like cause may produce the like 
d-lect? 
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22. Case 3. Where the act is misadvised with respect to a Case 3. 
circumstance, which, had it existed, wouldji,lly have excluded Missrip1posal of 

( l 1 1 . ) . h d tl • " comp ete j11sti-or_ w 1at comes to t 1e same t ung outwe1g e 1e pnmary_fication, wii/z-
nuschief: and there is no rashness in the case. In this case the 0111 raslzness. 
act is attended with no secondary mischief at all. 

It is needless to multiply examples any farther. 
23. Case 4. Where tl1e act is misadvised with respect to a Case 4. 

circumstance which would have excluded or cow1ter- Miss11pposal of 

balanced the primary mischief it1 part, but not entirely: and ~11f;~~:ia: ~1;51iji­
still there is no rashness. In this case the act is attended witl1 raslin;s/zr 10111 

some degree of secondary mischief, in proportion to that part 
of the primary which remains unexcluded or w1counter-
balanced . 

. 24. Case 5. Where the act is misadvised with respect to a Case 5 
circumstance, which, had it existed, would have excluded or M_i.~s11ppos~l. 
counterbalanced the primary mischief entirely, or in part: and "'1th raslmess. 
there is a degree of rashness in the supposal. In tl1is case, the 
~ct is also attended with a farther degree of secondary mischief, 
m proportion to the degree of rashness. 

25. Case 6. Where the consequences are completely intcn- c 
tional, and there is no missupposal in the case. In this case the Couse;:,: 6• 
secondary mischief is at the highest. ~0111fle1e1;';; _ 

_ 26. Thus much with regard to inte~tionality and cou-_!,;!1!;;~~ "''~ 
sc1ousncss. We now come to consider m what manner the s11PJ'os,i1 1111s­
secondary mischief is affected by the nature of the motive. Tiic_ 11111,",re 

Where an act is pernicious in its primary consequences, the :::•11cs t,,k:{" 
secondary mischief is not obliterated by tl1e good11ess of the tnisc~i':;i-Y tlze • 

motive; though the motive be of the best kind. For, not- sccorrdar/f tl,c 
• h d 1 d f h • f 1 scquc, cou_ Wlt stan ing t 1e goo ness o t e motive, an act o w lich ices. 

the primary conscq ucnces are pernicious, is produced by it in 
the instance in question, by the supposition .. It may, there-
fore, in other instances: although this is not so likely to happen 
from a good motive as from a bad one.1 

1 An act of homicide, for instance, is not rendered inn?c~nt, much less 
benefi~al, merely by its pr~ceeding from a principle of religion, of honour 
(that . is, of love of rcl?utanon) or even of benevol~n.ce. When _Ra~aillac 
assassinated Henry IV. it was from a principle of religion. But this did not 
so much as abate from the mischief of the act. It even rendered th~ a~t Still 
more mischievous, for a reason that we shall see presently, than if it had 
originated from a principle of revenge. When the conspirators against the 
late ~~g of Portugal attempte~ to assassinlte him, it is said ~o have _been frollt 
a principle of honour. But this, whether it abated or no, will certainly not be 
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27. An act, which, though pernicious in its primary con­
sequences, is rendered in other respects beneficial upon the 
whole, by virt~e of its secondary conset\.ucn.ccs, is n.ot chan.g.ed 
\;,,b,;,:.cdx.. °<--b"-~f . ..:;:· :3:\.C. .:en.c.1::,:e~ J~TI\\(\~\\~ \:-'\'10\\ U\~ ",;\"'\0\t ~' 'the 

a nrss n lht' 1 ,1 • ) " • • • , l)Or,,/Vt: ;J 1 Jr>J~.£,h t)u· morjvc be of the worst 
\<.inu." 

13,,1 ,1 may 28. But when not only the primary consequences o~ an 
t1.i(.tr,;11aft the act are pt:rnicious, but, in other respects, the secondary like-

• hin•ousness, • 1 l · \ · • b l b he 11"t\lIC 
llll5C , WVil' 1 ( lt: SCC0!l( arv 111\SC uct nuy C (1(lllf'1Vi1tea V t " what 1hr; ,ur , ., . .., J 
mi 5c/1ic11,110. of the 1notivc: so much of t\ut mischief, to wit, as respects 

th<.: future behaviour of the same person. 
/Jut 11011/11· mo•t 2<). l t is not from the worst kind of motive, however, 
i11 the c<1 5r '.'.I 11". that the secondary mischief of an act receives its greateSt 
U'()T51 ,ru1t11'l"~. 

:11..;gra vat1on. 
r, dors ,,,,. '"'""• • \o. The :i.!;grav:i.tion which the secondary mischief of an 
1/,r "'""' «HI- ·t • • C • I fi . f th s me sida,,1,lt- 11,c ac • 111 as rar as It respects t 1c uturc behaviour O e a 
1,·11d'.·11cy .,( ,,,.. perso:i, receives fr01n th<.: nature of a motive in an individual 
111011 11c t,:, pro- case 1s as tl t d • f J • h 
duce s11c/1 aas. f l 1c en ency o t le n1ot1ve to produce, on t e part 

0 t le s~mc pcr~on, acts of the like bad tendency with that of 
the an m t1 ucstion. 

,,,1,,,1, 11 ' 11 . 11 . The tendency of a mntivc to produce acts of the like 
i11 <trmgt/1 ,111.I k \ \ f I d • 11H , on t 1c 1nrt o any given person, is as the stre11at I an 
(11/15/,"1{ y. , ~ 

thouf;ht to have outweighed, the mischief of the act. Had a son ofRavai\lac's, 
a\ in the c:1se before supposed,-• merely on the score of filial affection, and not 
111 comequencc of any p:irticipation in his crime, put him to death in_ordcr to 
rc\cuc h11n from the severer hands of justice, the motive, although It should 
11, •t \w tlmuµ,h~ to afford any proof of a mischievous disp~sition, a?d shouldd 
n ,·,1 111, .hl' ul \\\111\,hml'nt, have nude such rescuer an object ofp1ty, woul 

11.11 ,\Iv h.i,·t· 111.llk the an of n:~n1c a bt•ncficia\ one. fr 
• · • • • d nmonly om 

1 I h,· \'f'"1., \\\\I'll 1,t .ilknccs, tor 1nstan~c, proccc s most c_o1 . f he self-
\ . . 111 \,1 ,ih '''\~l·lht·r, llf two motives, the one ~f wh_1ch is O t d ill-

1 ,11,· i ,, ',\ ,, t' \ 1· 1\1•· ,fo\,Kil\ kind: viz. pccu1uary interest, an . 
I ti . , ,1 wr , 1 ' • • h b • • g pecuruary rn• .\r, 1111,, ,, . t 1· ,r ,· 11\t·mcc whenever t e o tauun • • . • n· mtt·rc\ , ' • • • • I ·s common 

will: lrnlll pcn11ll,\ . tf· ·d is one end of the prosecuuon. t [! iblic 
:i1nc11<\\ fnr cbnia~c su ere , k f prosecutions undertaken rom p\1 

1 d t hear men spc a o . • \ f benevo ence. 
c11m1~h 111< ct·. o\ ·ch as we luvc scen,h of the prmc1p co cntly be 
-'l'ir11·, wh1..:h is :i _,randc~V but that such a principle may vcry/rciproceed-
1 .,r he ,t frn111 n1c to ·c ,otives by which men are engage U) n the 
·"' "'f:rnlicnt 111 the sum o n • , h a rocceding is engaged Ill fr~1 t 
n•~·. ,d thi, ... ,111n·. B11t whenever su_c. P. ic\casttinctureofsc\f-~nte_~es, 
snlc ,1111,..-11,..- ,,f pub la,· ,pint, u11comh1m:d with t\ d" f the heroic kind. 
or tll-vo11ll, ,t mmt be .,ckn,,wkdged to be a procec mg O . fi if they were 
Nnw ans of heroism ;1n-, in till" very essence of them, but ra~e. ofi ·mes are 
. tli•·v would not be acts of heroism. But prosecutions ~rdcnd they 
tn1nn1nn , I • • I • t c·s m ee 

f ' 311,\ )'Ct un css 1n very part1cu ar circums an c • 
verv rcquent, ' fi · 

• h .,1• "C th:in bcnc 1etal. .,re never ot en~ 0 • • ] 25 
_,. Chap. xi. [Disposition] 15. b See Chap. x. [Mooves • 
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Cot1sta1 f . . cl Ii d th prod lcr O Its mfluence 011 1at person, as app e to e 
uct1on of such effects. 

32• The tendency of a species of motive to give birth to General efficacy 
acts of any kind, amoncr persons in general, is as the strength, cf,~ spehcie.s of 
consta, d O li d h mo ,ve, ow 
prod zcr, an cxtc11sivc11ess1 of its influence, as app e to t e measured. 

3 Uction of such ~ffects. . . . 
3- Now the motives, whereof the influence 1s at once most A m,sclrievous 

pof W1crful, most constant, and most extensive, are the motives acht is "!ore_ so, 
O p • l w en rssu,ng I 1ys1ca desire, the love of wealth, the love of case, thejrom a self-
ove_ of life, and the fear of pain: all of them self-regarding regarding tlran 

m~nves. The motive of displeasure, whatever it may be in ~;sC:cl~om ~ 
point f h d . . motive. in . _o strcngt an extensiveness, 1s not near so constant 

f ~s influence (the case of mere antipathy excepted) as any 
? le other three. A pernicious act, therefore, when comm­
~tted through vengeance, or otherwise through displeasure, 
15 not near so mischievous as the same pernicious act, when 
con11nitted by force of any one of those other motives.2 

. 34. As to the motive of religion, whatever it may some-:-so even whe 
!1mes prove to be in point of strength and constancy, it is not usu~71g from th~ 
111 point of extent so universal, especially in its application to ;~~~e of reli­
acts _of a mischievous nature, as any of the three preceding 
mo~1vcs. It may, however, be as universal in a particular state, 
?r in a particular district of a particular state. It is liable 
indeed to be very irregular in its operations. It is apt, however, 
to be infrequently as powerful as the motive of vengeance, 

: C~ap. iv. [Value]. 
. It ls for this reason that a threat, or other personal outra~e, when c?mm­
ltted 011 a stranger, in pursuance of a scheme of robbery, 1s productive of 
more mischief in society, and accordingly is, perhaps, every wher~ more 
~evcrcly punished, than an outrage of the same kind offered to an acquaintance, 
111 prosecution of a scheme of vengeance. No man is always in a rage. But 
at all times, every man, more or less, loves money. Accordingly, al~hough ~ 
ma? by his quarrelsomeness should for once have been ~ngaged 1_11 a. bad 
ac~ion, he may nevertheless remain a long while, or even his whole hfe-ttme, 
without engaging in another bad action of the same kind: !or he may very 
well remain his whole life-time without engaging in so violent a quarrel: 
nor ~t any rite will he quarrel with more than one, or a few ~eople at a tirne. 
But if a man, by his love of money, has once been engaged m a bad action, 
such_ as a scheme of robbery, he may at any time, by the influence of the same 
motive, be engaged in acts of the same degree of enormity. ~o~ take rnen 
throughout, if a man loves money to a certain degree to-day, It _is probable 
that he will love it, at least in equal degree, to-morrow. And if a rnan is 
disposed to acquire it in that way, he will find inducement to rob, whereso­
ever and whensoever there are people to be robbed. 
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, :-,,; ,.,,.,_ ,- :\ : 1 .1 c"t. \•:lill"h. rh()uc:h pernicious in its primary con-
,.,;=·.. ..,·<1 :1,·:1-c,. 1, rcnJcrnl in l~cher respects beneficial upon the 

-.•. i ;. ,le-. b\· \'i rcuc ()fits secondary consequences, is not changed 
l,.1L k ,lL:.u,1 :ind rendered pernicious upo~ the whole by the 
!•.:.!,:, (_,; , ,f the mnti\'e: :ilclwuf!:h the monve be of the worst 
ki11ll. l 

Ji.: ,: .. ,.:. 2:,. Bue when nN only che primary consequences of an 
;'..-· .·,;: .;:r /•;r .1, t .ire pn11 ici, ll]S hut in ocher respects, the secondary like-
'· ;,cr';''1:,/.·:•·,:; '-'- 1,c. the scc,ind:i;v mischief may be aggrat1ated by the nature 
":: .•:.r: ,,f tl1,· 111,1t1\·l·: sn .much pf chat mischief, to wit, as respects 

tlw t'i1tt1rc hdi;n·i()ur of che s:imc person. 
i:-4: •:: :•:r ,.. -~I)- It is Ill't frn111 the \\"PrSt kind of 1notivc, however, 
,., ::=; ·,:/11: 1,';, •• tiut the ,ccn11d.1ry mischief of an act receives its greatest 

tr,:.!,-,;. i' . .,- :::,· 

:;;,, :; :·~~j, \' }.·~ ,_ 

:. ':;, •: I•, d( 

I.' • ! r r ':.' f .': .: •: ./ 

.I c'.:' r.1 \' .l( I< lll. 

' 11 • The :1L:~r:1.\·.1tinn which che secondary mischief of an 
·1' t, 111 ;1, Cir as it respens the future behaviour of the same 
l'n,,)n, rccci\'cs frnm the 11;aure of a motive in an individual 
L·.1_,c. I\ .1, the tendency of chc motive to produce, on the part 
'it the s:imc person, ::icts of che like bad tendency with that of 
the an in ll ucscion. 

1, J. The trndrncy nf a motive to produce acts of the like 
k111d, 1lll the part of any given person, is as the stre11gtl, and 

t:,,,,.1,:lit t<> h.,vc lllltW('h~hnl, the mischief of the act. HadasonofRavaillac's, 
., .. 111 thC' c .I\C" l,ct'nrc "1l;l'"se,I,, merely ~n tl~e score of_filial affecti~n, and not 
111 , , ,11,C" I 11c11, c .,(.my puticip.ition in Ins cnme, put ~m to de2th m_order to 
r ("" llC" l11m fr<>m the sc,-crer h.rnds of jumce, the mou~e, a)t~1ough It should 
n- ,t b(" th<>u;:ht t" .1tf,m.l .my proof of a mischievous d1sp~s1Uon, a~d should, 
•··. en 1n , .l\c" "f puru,hment, h.we nude such rescuer an obJeCt ofp1ty, would 
lur,!lv h.1'·,· m.1de the an nf rescue a beneficial one. 

1 The r'rnsc·, ,1ti,m of ->lic.-nces, for instance, proceeds most ~om!11only from 
<>r1<· <>r nt her. or both together, of 1wo motives, the one of which JS of the s~lf­
rq:.ir,(111g, the other of the dissocial lund: viz. pecuniary interest, and ill­
will: trnr!1 pt'n111i.1ry interest, for instance, whenever the obtaining pecuniary 
:i,nend, l,,r damage suffered is one end of the prosecution. It is common 
enough 1n,ked to hear men sp,·ak of prosecutions undertaken from public 
-'1'"'1; which 1s a branch, as we have secn,h of the principle of benevolence. 
1-.,r_ he It from me to deny but that such a principle may very frequently be 
:111 1111-:_rc<l_ient in the s11111 of motives, by which men are engaged in a proceed­
mg ol this nature. But whenever such a proceeding is engaged in from the 
sole 1nfl ucnce of public ~pirit, uncombined with the least tincture of self-interest, 
or ill-will, it must be acknowledged to be a proceeding of the heroic kind. 
Now acts of heroism arc, in thl· very essence of them, but rare: for if they were 
corn mon, thcv ,vould not LK· acts of heroism. But prosecutions for crimes arc 
vny frequent, and yet, unless in very pardcular circumstances indeed, they 
.,re never otherwise than beneficial. 

" Chap. xi. [Disposition] 15. b Sec Chap. x. [Motives] 25. 
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co11sta11cy of its influence on that person, as applied to the 
production of such effects. 

32. The tendency of a species of motive to give birth to General efficacy 
acts of any kind, among persons in general, is as the strength, of ~ spehcies of 

d . 1 f . .nfl li d tl motive, ow constancy, an extc11sive11ess o its 1 uence, as app e to 1e measured. 
production of such effects. 

33. Now the motives, whereof the influence is at once most A mischievous 
powerful, most constant, and most extensive, are the motives ac~ is "!0 re_ so, 

of physical desire, the love of wealth, the love of ease, the j,0:' ;s~~lf-g 
love of life, and the fear of pain: all of them self-regarding regarding than 
motives. The motive of displeasure, whatever it may be in adv.hen fr1om ~ 

• . . ISSOCla motive. 
pomt of strength and extensiveness, 1s not near so constant 
in its influence (the case of mere antipathy excepted) as any 
of the other three. A pernicious act, therefore, when comm-
itted through vengeance, or otherwise through displeasure, 
is not near so mischievous as the same pernicious act, when 
committed by force of any one of those other motives.2 

34. As to the motive of religion, whatever it may some-:-so even whe 
times prove to be in point of strength and constancy, it is not '-'SU~rig from th: 

in point of extent so universal, especially in its application to ;~~~e of reli­
acts _of a mischievous nature, as any of t!1e three_ preceding 
motives. It may, however, be as universal ma particular state, 
or in a particular district of a particular state. It is liable 
indeed to be very irregular in its operations. It is apt, however, 
to be infrequently as powerful as the motive of vengeance, 

1 Chap. iv. [Value]. 
2 It is for this reason that a threat, or other personal outrage, when comm­

itted on a stranger, in pursuance of a scheme of robbery, is productive of 
more mischief in society, and accordingly is, perhaps, every where more 
~everely punished, than an outrage of the same kind o~ered to 3)1 acquaintance, 
m prosecution of a scheme of vengeance. No man 1s always m a rage. But 
at all times, every man, more or less, loves money. Accordingly, although : 
ma_n by his quarrelsomeness sho_uld for once have been ~ngaged i_n a bad 
ac!J,on, he may nevertheless remam a long while, or eve_n his whole life-time 
without engaging in ano_ther_ bad action of the same_ kind: ~or he may very 
well remain his whole lafe-ume without engaging m so violent a quarrel. 
nor ~t any r.ite will he quarrel with more than one, or a few r>,eople at a time: 
But if a man, by his love of money, has once been eng~ged m a bad action 
such as a scheme of robbery, he may at any time, by the mfluence of the sam' 
motive, be engaged in acts of the same degree of enormity. ~o~ take me~ 
throughout, if a n~an loves r~oney to a certain degree to-day, It !s probable 
t~at he will lov~ It,_ a_t least m equal degree, t<;>-morrow. And af a man is 
disposed to acqwre 1t m that way, he will find mducernent to rob, whereso­
ever and whensoever there are people to be robbed. 
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·n 1netulleS 
or indeed any other motive whatsoever. lt Wl 5~ at any 
even be more powerful than any other motive. It 15• hen 
rate, much more constant.1 A pernicious act, therefore, w rnis-
COIIIIIJitt<'d thwu~~" the mntiw of rc\ig,~on, i_sv~:'tn1-~­
t l11l'\'( 1u-; th.,n "·h1..·n (\'mm,tt~\.\ t\,1.'l\1\:!,\1 t\,1: n,ou h of 1t 

- \ · -\ \ • \ • ~f wit so muc • 
1/'"' 1hr .<r,,,n- :l'."). L.,st ·y. \ le S.l"(\.)lll ar·y Hl\SC :\C • to ' e erson, 1S 
':•"i' n:IJdllr/ IJ as hath rcsrcct tn the future behaviour of the sa_m p b efi-
, .. ,1 .. ,.,,u-d b;- d ty or en 
disp,ni,;,,,,. a~~ravatcL or lcsscncJ by the apparent epraVl . f such 

c_;<,,1nc-.xiou ,,f 
tl1i1 u•itl1 ,,,-,. 
.::1•ccrrdi,r.'! 
chl-lplcr. 

ccncc of his Llispnsition: and that in the proportion° 
apparc~1_t depravity or beneficence. . of, 

3(,. I he consequences we have hitherto been speakingther 
are the ,,,,t11r,i/ cnnscqucnccs, of which the act, and the 0 
articles v1:c ha vc been considering arc the causes: conse­
~1uc'\nccs that :cs ult from the bchavi~•ur of the individual, ":ho 
15 \ le ~1 ffcn<lmg agent, without the interference of politic~ 
aut lonty •. \Ve t~ow come to speak of p1111islu11c11t: which, Ul 

the ~ensc Ill w\nch it is here considered, is an artificial con~ 
~l''-lllCIH:c, annexc_<l by political authority to an offensive act, 
11_1 one ms ta nee; ~n ~he view of putting a stop to the procluc­
t~on of events_ sumlar _to the obnoxious part of its natural 
cnnsn1 ucnces, 111 other instances. 



CHAPTER XIII 

CASES UN.MEET FOR PUNISHMENT 

§ I. General view of cases 1111111eet for p1misl1111ct1t 

1. THE general object which all laws have, or ought to !he end of lau, 
have, in common, is to augment the total happiness of the ,s, t~ augment 

· d l c • th fi 1 l d l1appiness. commuruty; an t 1ererore, m e rst p ace, to exc u c, as 
far as may be, every thing that tends to subtract from that 
happiness: in other words, to exclude mischief. 

2. But all punishment mischief: all punishment in itsclf~ut pun_isl1111e11t 
is evil. Upon the principle of utility, if it ought at all to be ,s an ev,1. 

admitted, it ought only to be admitted in as far as it promises 
to exclude some greater evil.1 

1 What follows, relative to the subject of punishment, ought regularly to be What co11cems 
preceded by a distinct chapter on the ends of punishment. But having little the end, aud 
to say on that particular branch of the subject, which has not been said before, se1•eral other 
it seemed better, in a work, which will at any rate be but too voluminous, topics relative to 
to omit this title, reserving it for another, hereafter to be published, intituled p11nishrnet1t dis-
11,e Theory of P1mislm1e11t." To the same work I must refer the analysis of the missed to a~­
several possible modes of punishment, a particular and minute examination other work. 
of the nature of each, and of its advantages and disadvantages, and various 
other disquisitions, which did not seem absolutely necessary to be inserted 
here. A very few words, however, concerning the e11ds of punishment, 
can scarcely be dispensed with. 

The immediate principal end of punishment is to control action. This Cot1cise . 
acti?n is either tha~ of the off~nde_r, O; of ot!1ers: tha~ o_f th~ offender it co_ntrols the et1ds ~fw of 
by Its mfluence, either on his will, 111 which case 1t IS said to operate m the ishmcnt puu-
way of reformatio11; or on his physical power, in which case it is said to operate • 
by disableme11t: that of others it can influence no otherwise than by its influence 
over their wills; in which case it is said to operate in the way of example. 
A kind of collateral end, which it has a natural tendency to answer, is that of 
affording a pleasure or satisfaction to the party injured, where there is one, 
and, in general, to parties whose ill-will, whether on a self-regarding account, 
or on the account of sympathy or antipathy, has been excited by the offence. 
This purpose, as far as it can be answered gratis, is a beneficial one. But no 
punishment ought to be allotted merely to this purpose, because (setting aside 

a This is the work which, from the Author's papers, has since been published 
by Mr. Dumont in French, in company with The Theory of Reward added to it, 
for the purpose of mutual illustration. It is in contemplation to publish them 
both in English from the Author's manuscripts, with the benefit of any 
amendments tha~ have been made by Mr. Dumont. [Note to Edition of 1823.] 
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,)r i::,lc,:,l .1:1•: 11tb·r mntin: whatsoc\"cr. It will sometimes 
c,;c11 !,c 111,,r;· p1nvcrful th:m any other motive. It is, at any 
r.1tc. rn11L·h 111,,rc L·nn\t.rnt.1 A pernicious act, therefore, when 
,·p1111111tt1·,I thrP11~h the nrntivc of religion, is more mis­
d11n·.,,1s tl1.111 wlH·n c,,mmittnl though the motive of ill-will. 

if-:,· :i,r ., ... ,,_ y;_ l..1sth·. The \cn111tbrv mischief, to wit, so much ofit 
,:.:r ,· "''-'• ;.,,., rt :1, hath rc~/~cct to the fi.mir~ beha\"iour of the same person, is 
1 ,: •(:,rr:, rJ i, i 
.!:·;-• .,,,. ,,_ a~~r:n·.un nr ksscncJ by the apparent depravity or benefi-

cence of hi, d1,p,)sition: and that in the proportion of such 
app.1rcnt dcpra\"ity or bcndiccncc. 

< , ,,,,,·_",'" .-( J(,. The cnmcqucnccs we have hitherto been speaking of, 
1i11• ,..,,;, ri,r arc the 11.1t11r,il cnnsctp1cnccs, of which the act, and the other 
J"•' ,,.J,,,_,: articles we han: hccn considerin?", arc the causes: conse-,1,.,rrrr. t, 

t1uc11ccs th.lt result from the behaviour of the individual, who 
1s the off;.:ndin~ agent, without the interference of political 
authority. \Ve now come to speak of p1111isl1111e11t: which, in 
tlw sL·mc in which it is here considered, is an artificial con­
scc.1 ucncc, anncxcc.l by political authority to an offensive act, 
in one instance; in the view of putting a stop to the produc­
tion of events similar to the obnoxious part of its natural 
consctl uenccs, in other instances. 

1 If a m.1n harrcn to t.1h· it into his head 10 :issassinate with his own hands, 
or with the swnrJ nf jmti.:c, those whom he calls heretics, that is, people 
who think, or pc-rhap~ only speak, differently upon :1 subject whic~ neither 
r:iny u11<lt-rs1.1mh, ht· will be as much inc-lined to do this at one tlme as at 
ano1hn. l'an,nici,m m·n·r skeps: it is never glutted: it is never s~o~ped by 
plulamhrnpy; for it makes :i merit of trampling on philanthropy: It IS never 
~topped by conscience: for it has pressed conscience into its service. Avarice, 
lust. and vengeance, ha\·e piety, benevolence, honour; fanaticism has nothing 
to oppose it. • 
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. d 1 c • th fi 1 1 d iappiness. commuruty; an t 1ererore, m e rst p ace, to exc u e, as 
far as may be, every thing that tends to subtract from that 
happiness: in other words, to exclude mischie£ 

2. But all punishment mischief: all punishment in itself~ut pun_is/1111e11t 

is evil. Upon the principle of utility, if it ought at all to be 15 an evil. 

admitted, it ought only to be admitted in as far as it promises 
to exclude some greater evil.1 

1 What follows, relative to the subject of punishment, ought regularly to be What co11cems 
preceded by a distinct chapter on the ends of punishment. But having little tlie end, a11d 
to say on that particular branch of the subject, which has not been said before, several other 
it seemed better, in a work, which will at any rate be but too voluminous, topics relative to 
to omit this title, reserving it for another, hereafter to be published, intituled p11nislime11t, dis-
111e T/1eory of P1mislm1e11I." To the same work I must refer the analysis of the missed to an­
several possible modes of punishment, a particular and minute examination orher work. 
of the nature of each, and of its advantages and disadvantages, and various 
other disquisitions, which did not seem absolutely necessary to be inserted 
here. A very few words, however, concerning the e11ds of punishment, 
can scarcely be dispensed with. 

The immediate principal end of punishment is to control action. This Co11dse vieiv of 
acti~>n ~s either tha~ of the off~nde_r, o~ of ot_hers: tha~ o_f th: offender it co_ntrols the ends ef pu11-
by its mfiuence, either on his will, m which case 1t 1s said to operate m the ishmell/. 
way of reformatio11; or on his physical power, in which case it is said to operate 
by disablcmc11I: that of others it can influence no otherwise than by its influence 
over their wills; in which case it is said to operate in the way of example. 
A kind of collateral end, which it has a natural tendency to answer, is that of 
affording a pleasure or satisfaction to the party injured, where there is one, 
and, in general, to parties whose ill-will, whether on a self-regarding account, 
or on the account of sympathy or antipathy, has been excited by the offence. 
This purpose, as far as it can be answered gratis, is a beneficial one. But no 
punishment ought to be allotted merely to this purpose, because (setting aside 

a This is the work which, from the Author's papers, has since been published 
by Mr. Dumont in French, in company with Tile Theory of Reward added to it, 
for the purpose of mutual illustration. It is in contemplation to publish them 
both in English, from the Author's manuscripts, with the benefit of any 
amendments that have been made by Mr. Dumont. [Note to Edition of 1823.) 
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; It i, l'l.,111. thnd:irc. th:1t in the following cases pt 
\l\(Tt ,,u,_r\,t n,,t t,1 \,l. int\i~·tcd. 

1. \\'b-1: 1l b ~r,i:m.lit".,s: where there is no mischief 
.... ,. \_,,-in,,. mischievous upon the v 
- - :-- . .\, , ., • ~ cmnot act ' ... . . ",,. ,'\ ,,,.t, '1:1. .:· .. .: . • . ............ . 



CASES UN.MEET FOR PUNISHMENT 283 

also with any thing that is done in the exercise of the several 
sorts of powers necessary to be established in every com­
munity, to wit, domestic, judicial, military, and supreme.1 

. 6. 3. Wher': there is a certainty of an adequate compensa-3.-or ,_viii, for 
t10n: and that m all cases where the offence can be committed. a certamty be 
Tl · ] . ] th ,r . . aired by com­

US supposes two t ungs: I. T 1at e orrence 1s such as adm1ts peusation. 
?fan adequate compensation: 2. That such a compensation 
1s _sure to be forthcoming. Of these suppositions, the latter 
will be found to be a merely ideal one: a supposition that 
cannot, in the universality here given to it, be verified by 
fact. It cannot, therefore, in practice, be numbered amongst 
the grounds of absolute impunity. It may, however, be 
admitted as a ground for an abatement of that punishment, 
which other considerations, standing by themselves, would 
seem to dictate. 2 

§ 3. Cases in 111hich p1111ish111e11t 111t1st be i11efficacio11s. 

These arc, 
7. I. Where the penal provision is 11ot established until after 1. Wlrere . ~Ire 

I · d h ti Of Jc 1 . pe11al prov1s:011 t 1e act 1s one. Sue are 1e cases, I. an ex-post acto aw, comes 100 /ate: 
where the legislator himself appoints not a punishment till as i11, 
after the act is done. 2. Of a sentence beyond the law; where}· A,,1ex-poSt-
l . d ti . . . h ,acto a111, 

t 1e JU ge, of his own au 10nty, appomts a pums ment2. Au 11/tra-
which the legislator had not appointed. . . legal se'.uence. 

8. 2. Where the penal provision though established, is not2. Or is 1101 
' . . d d made k11011111: as 

conveyed to the notice of tl1e person on whom it seems mten e i11 a /arv 11ot 
that it should operate. Such is the case where the law has sr!fficie111Iy 

. d I f ] d" h" I ry pro11111/gated. omitte to emp oy any o t 1e expe 1ents w ic 1 are ~eces~a . , 
to make sure that every person whatsoever, who 1s within 
tl1e reach of tl1e law, be apprized of all tl1e c_as~s whatsoever, 
in which (being in the station of life he 1s m) he can be 
subjected to the penalties of the law.3 

1 Sec Book I. tit. [Justifications]. f h f: ur He11ce tire 
2 This, for example, seems to have been one ground• at least, 0 t e fc avilit favot1r s/rown 

shown by perhaps all systems oflaws, to s~ch offcnders as stand upo~ 3 01 es~·,0 tire C?ffences of 
of responsibility: shown, not directly mdced to the pcrsor5 c;s: ~h~ responsible 
but to such offences as none but responsible persons arc bhkehy to av why o,ffieuders· SI/Cir 

. f . . In • I this seems to e t e reason • opporturuty o engagmg m. parucu ar, . h d on the as simple mer-
embezzlemcnt, in certain cases, has not commonly bfeen pwus \ ~pping a cat1tile f;a11ds. 
footing of theft: nor mercantile frauds up'?n that o common s 3 • • 

3 See D. II. Appendix, tit. iii. [Promulganon]. 
a Sec tit. [Simple mere. Defraudment]. 
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.1. It is pl.ii11, thercftm-, that in the following cases pwush­
mcnt ntH.d1t not to be inHictcd. 

r. \X./l;crl' it is gro1111cllcss: where there is no mischief for it 
r11 prcH·nt: the ::ict not bcin~ mischievous upon the whole. 

2. \\' here it 111 use be i111:f/ic.1ci1111s: where it cannot act so as 
c,, prcv,:nt the mischief. 

::, . \\-here it i\ 111111r1f t,il,lc, or too cxpc11sive: where the 
111i,1 hid. it W(itild produce would be greater than what it 
prevented. 

4. \\'hnc it is 11cdlcss: where the mischief may be pre­
\"l"lltt:ll, ur cease of itself, \Vithout it: that is, at a cheaper rate. 

§ ., Cues i11 wl,icl, p1misl1me11t is gro1111dless 

These arc, 

I. !!"ii,·,,. 11,, ,,. ·l. 1. Where there has never been any miscluef: where no 
~;;;;. ,'/,":~~;,}•·•~; misch~cf has been produce~ to a1~y body by the act in ques~on. 
,,, ,,.,. ,.,:,. ,:1 (. )f tins number arc those 111 wluch the act was such as nught, 
,,,,.,rn,. nn ~' 1me occasions, be mischievom or disagreeable, but the 

pcrsnn whose interest it concerns gave his co11se11t to the 
pert~ 1rn1;111ce nf it. 1 This consent, provided it be free, and 
fair! y obt:1ined, 1 is the best proof that can be produced, that, 
t(1 the person who ~iYes it, no mischief, atleastnoimmediate 
mi~chicf, upon the whole, is done. For no man can be so 
g, 10d a judge as the man himself, what it is gives lum pleasure 
or dispk:1sure. 

2 ll"hm· ,;.,. S. 2. Where the mischief was 011t111ei_(!l1ed: although a mis-
,,,1 ,d,ir·/ 11·,1~ j f 
,,.,, 11 ,,.;_~1:n1: ,is c 1ic was produced by that act, yet the same act was necessary 
;,. ,,,,·c,,.,,fo,. to the production of a benefit which was of greater value' 
.,1>!•11" 11151 c,z/,,,,,i,y, than the mischief. This may be the case with any thing that 
1 "' ,,. rxl·rcr '°<' . 
oJ poll'm. • 1s done in the way of precaution against instant calamity, as 

its effects in the way of control) no such pleasure is ever produced by punish­
ment as can be equivalent to the pain. The punishment, however, which is 
;11lounl to the other purpose, ought, as far as it can be done without expense, 
to bl· accommodated to thi~. Satisfaction thus administered to a party injured, 
in the shape of a dissocial pleasure," may be styled a vindictive sacisfaction or 
com pemation: as a compensation, administered in the shape of a self-regarding 
profit. or stock of pleasure, may be styled a lucrative one. See B. I. tit. vi. 
[Compensation]. Example is the most important end of all, in proportion 
as the 111,111/,cr of the persons under temptation to offend is to one. 

1 Sec U. I. tit. (Justif:cations]. 2 Sec supra, Chap. iv. [Value]. 

" Sec Chap. x. [Motives]. 
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also with any thing that is done in the exercise of the several 
sorts of powers necessary to be established in every com­
munity, to wit, domestic, judicial, military, and supreme.1 

6. 3. Where there is a certainty of an adequate compensa- 3.-or will, for 
tion: and that in all cases where the offence can be committed. a cdrtairity • be 

This supposes two things: I. That the offence is such as admits ;:~sati!~. com­

of an adequate compensation: 2. That such a compensation 
is sure to be forthcoming. Of these suppositions, the latter 
will be found to be a merely ideal one: a supposition that 
cannot, in the universality here given to it, be verified by 
fact. It catmot, therefore, in practice, be numbered amongst 
the grounds of absolute impunity. It may, however, be 
admitted as a ground for an abatement of that punishment, 
which other considerations, standing by themselves, would 
seem to dictate. 2 

§ 3. Cases in 111/ziclz p1mislz111e11t 11111st be i11efficacio11s. 

These are, 

7. I. Where the penal provision is t1ot establislzed until after 1 WI 
I . h th Jc • zere ti t 1e act ts done. Sue are e cases, I. Of an ex-post acto Iaw· Pe11a/ provis; ze 

h I I . I I . If . h , com .011 w ere t 1e eg1s ator umse appoints not a punts ment till as i,~s too late: 

after the act is done. 2. Of a sentence beyond the law; where 1. A~ ex 
the judge, of his own authority, appoints a punishment facto la1~~P0st-

which the legislator had not appointed. tg;J11 11 /tra-

8. 2. Where the penal provision, though established, is not 2. 0 /e~irellce. 

conveyed to the notice of the person on whom it seems intended ~11ade k,:~1~
10~ 

that it should operate. Such is the case where the law has 1~: _law ,;~-t as 
• d 1 f 1 . h" I s1!J..,,c1e11t/ omttte to emp oy any o t 1e expedients w 1c 1 are necessarv pro111111 Y 

h . . -, ' gated 
to make sure that every person whatsoever, w o 1s within • 
the reach of the law, be apprized of all the cases whatsoever, 
in which (being in the station of life he is in) he can be 
subjected to the penalties of the law.3 

1 See Book I. tit. [Justifications). 
~ This, for example, seems to have been one ground, at least, of the favour Ii 

shown by perhaps all systems oflaws, to such offenders as stand upon a footing raince the 
of responsibility: shown, not directly indeed to the pe':5ons themselves; •10 tt' slzou,11 
but to such offences as none but responsible persons arc likely to have the re 0-{fences >f 
opportunity of engaginp in. In particular, this seems to be t_he reason why o,de;:i51ble 0 

embezzlement in certam cases, has not commonly been pwushed upon the as . ers: s11,h 
footing of thdft: nor ?1er~a~~le frauds upon that of common sharping.a cani~;1P_le llre,_ 

3 Sec B. Il. Appendix, ot. lll. [Promulgation]. .lra11ds. 

a Sec tit. [Simple mere. Defraudment). 



3. Wl,cre the 
will cannot be 
deterred from 
any act: as in. 
la 1 I,!fat1cy. 

[bl Insauity. 
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9. ,. Where the penal provision, though it were conveyed 
to a 1nan's notice, w11ld produce 110 tjfcct on him, with respect to 
the p~cvcnting ~1im from engaging in any act of the sort in 
question. Such _is the case. 1. In extreme i11{c111cy; ·where a man 
has not yet attamed that state or d1• • • • f • d · hi 1 
l f .1 : sposmon o mm m w c 1 

t 1c prospect o ev1 s so distant as t\ \ . \ \ ld r l 
the law has the effect of· ~ • . 1ose \\" nc 1 arc 1c rortl by 

• 1nuucnc1110 \ • d l . . 
when: the l)crson, if he \ . t> us con uct. 2. n 111sa111ty; 

1:i.s attatnc \ t \ 1- • • 1 since been dcpri ved of • t I • c O t 1at msposmon, 1as 
, 1 t 1rou11;h t\ . • ,1 f 

;?-/ knu;,,,-1//4/// //.Ji//,J,',1/J/" t'/Jo/;;_r,11 w:.,,-(·n c;p 1, ,. i.' ~c mnucncc o some per-
been deprived. of it bv 1• ·:· • - • In 1111t>xicatio11; where he has 

l \ , t le tr·1n • ~-, of . 'bl cause: sue 1 as t 1e use of w· . • s1cnc mmzcna· 2 1-'JSl e 
. \ . lllc or . 

act m t 11s manner nn the : Op1um, or other drugs that . . . l l . \ llcrvot • , 
1s m1c ccc \ 1nc1t 1cr 1~1nrc nor \css 15\ system: which condition 
pre ll un·l )y ;m a,s,\.!,n;1h\,. _ t 1an a temporary insllll"ty 

4 () • \ \ ' '- c;\\\S•' l - ,,,.,,_,,,,,,1 \ll.4.W11..-rct1c\)l' \ ·---
,1i .. i,11/i,•ic/11,11 \ \ • na prnvi .• 1 \ 
,,,., 111 ,111,·111,,11. vc:·n _ to ~ ic party s notit·c • s~nn ,a though, being con-
,11 111, cnga1•,mµ-, m ach nf the snr~ ~t 1111ght_ very wc\l prevent his 

\ \1.1l ll rrbtr\\ h, th\,s1..· acts) _n qucst1on, provided he knew 
I .1, 11 ,\ \,, \\\l' i111li1·i1l11,d ·\•·t· \cn~ild not have this effect with 

1 • ·'" \c ls \ ' 
\ : \\\'-\' \,1..· \. n, '", \\\,t t\, \~ . : a :-iout to engage in: to wit, 

\\ I • • I \t \", f \ '- '-
·\)\ -h the \'l"\\,\\ pr\,,·i--.\1..,1, ,. ·\ • 0 t 1c number of those to 

" ' . •~ ·:1.tcs 'T'\. \ th 
l·.1--.c ,,r 1111i11t,·11C1<•11,dit}'' "·\ ' •• l \\S\1\l)' ,appen, I.In e 

' " \ere \ • , J tl,n·,·\n- kl\lw .. ·, nnt that\ .. . \e mtcnu~ not to engage, anu 
'' 1,i. h <."\'<·11tu.illy lw is abc 15 about to engage, in the act in 

1" ,.,_,;,.,, }' ., ... , ' N .. 1w11h,1.m,l111~ wh ' Otit to cngagc.2 2.. In the case of 
.,.,_,"'l.,·1,,1111•11 ,Ji,. (.,-.. , • .-~ -:-.h.\\l ~et." ht·f\.•~tft .at h her 
c,i,,· '•111 li.irdly ,uff1< 1cnt <•rtnin,h fur \r) ,·.1111 ~ S:iid ti 
f,,. l''"''c,I r,, \'r.,,tic<· i;~,o objcni"' ·' ''0 h11c 1'.'t he "i ikc c:ises of infancy and intoxication 

f l , lo ti I,,, <>o , ed • . ,r, din 
11 ,111.- 1111iln rlir ~•r<>\11\d n t ,c exceptiCl11 i le Pr P\111ity 1 upon 111 pracncc as auor g 

I . ;" ,·n 1i111111• the matter olr'\cithc~'Pricty ~f 1hit this exception in point of 
111,. • • • \\ - aq. 11\or tic rule in po· t fth The 

11\\\\' w.,,·.11tll,I \'lllthc~tat,:'-'i7._\Vhcn()r)esst1 I dll'l O eory._ r 
• \ ti . rn\. ~ • c 111 a cth 1311 t 1c 1fficulty there 1s o 

,o\h 11111 i·t ,c c. • 11 \'\'1'\c t'11Cstio11 .cr at ~he requisite point of time the 
,\\(l"I t.1111n\, w1th .. ,ut 1\.1111•.1:r \)t \\ ~\c l\\a.tt~rthat IS, whether a given case comes 
he :\\ im\11h1tahk m \~11·,1· C\\c\ a. \\~t;\li_c • the if fact ~apablc of ~cing perfectly 

1 ,,,. , , •. , ,, • ., r,., ·1 he rt·asm~ th,\t I\ 1 on,11,l\11\ . 5 \~\ a.i,y \ mpropncty of punishment would 
""' ,,,.,,, """.<: p1111i,h11w11t 1n favour of ii,f ) :i.s\11, 11 • \ 0 t 1c1.a ,., ,, .... ,. ,,. . I f I • ( :\t\\ • I> C( fo h 
.,, ... , . ,..,. " ,.- 11 wr •1 s.- m act. or !\,1115 rt c cstab\ishin<> a . • from 

,., ,..,,,_ .. , 11..-,.- I'"""'"' "''". co,,rt, a11c pc b n e.xcmpuon 
""'" 1Y I'"' "I'"" th.n llwv hav,· -.,.,, ,,"rs t\ot \V~Cd\y c rsons, and personsundctintoxication, 
a "''""gJ,,,,,;,,g. Wh,11 1, it ,., 1\w pu:•,· fr<'c 11 1th th )I.pressed. The phrase is that the will 

p;iv.-,~ in ~he tcx1_._ '<>,,·? ~c Clfthc_:i.ct; that they have no;•· swiU;or, 
2 Sec (_ hap Vilt [I ''th· Ctr w·u IOOU ? 

• • • • 11tc11ti 11\~: 1 , But suppose all this to be trllC 
" Sec B.l. tit. iv. ~alitY). ~>tccpt in as far as it implies the tC2SOD 

)C~ll\ 
llti011s} 

1 :t11dt" "[ 
tt. vu. Extenuations]. 
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1111co11scio11s11ess; where, although he may know that he is [bJ Un,011-
b - th • 1£ fi kn • a11mo11sneJs. a out to engage m e act 1tse , yet, rom not owmg 

the material cirw111stat1ces attending it, he knows not of the 
tet1de11cy it has to produce that mischief, in contemplation of 
which it has been made penal in most instances. 3. In the case 
of missupposal; where, although he may know of the tendency [cl Missupposal. 
the act has to produce that degree of mischief, he supposes it, 
though mistakenly, to be attended with some circumstance, 
or set of circumstances, which, if it had been attended with, it 
would either not have been productive of that mischief, or 
have been productive of such a greater degree of good, 
as has determined the legislator in such a case not to make it 
penal.1 

11. 5. Where, though the penal clause might exercise a fulls. Or is acti:d 011 

and prevailing influence, were it to act alone, yet by the pre- by a~ opposite 
dominant influence of some opposite cause upon the will, it:pror force: 
must, necessarily be ineffectual; because the evil which he sets Y, 
himself about to undergo, in the case of his not engaging in 
the ~ct, is so great, that the evil denounced by the penal 
clause, in case of his engaging in it, cannot appear greater. 
This may happen, I. In the case of physical danger; where the [al Physic 1 
evil is such as appears likely to be brought about by the un- danger. a 
assisted powers of nature. 2. In the case of a threatened mischief- [bl Th 

h • • h lik 1 b b h b thr h' reatened w ere 1t 1s sue as appears e y to e roug ta out oug mischief. 
the intentional and conscious agency of man. 2 

12 .. ~- ~here (though the penal clause may exert~ full and6.- or the 
prevailing influence over the will of the party) yet his physical bodily orga11s 
faculties ( owing to the predominant influence of some physical ~anuot Jollo 111 

) . d' . c 11 h d • . its de term. cause are not m a con 1t1on to ro ow t e etermmat1on of tion• •na-
1 ill • h th l • b 1 1 ' l • as wider t 1e w : msomuc at t 1e act 1s a so ute y invo 1111tary. Such 

is the case of physical compulsion or restraint, by whatever Plily~ical co111_ 
p11 sion or 

1 Sec Chap. ix. [Consciousness). restrai11t. 
2 Th~ influences of the m_oral and religio11s sanctions, or, in other words, of Wh 

the motives of love of rcp11tat1on and religion are other causes, the force of which.fl Y the i,1 • • ' f 11e11 -may, upon particular occaSions, come to be greater than that o any punish- ce of tlie 
mcnt which the legislator is able, or at least which he will think proper to '~oral and reli­
apply. These, ther~forc, it w~ be !?roper for him to h~ve l~is eye uI?on. But ft 11s sauctions 
the force of these mflucnces 1s vanablc and different m different ttmes and t' not men­
places: the force of the foregoing influences is constant and the same, at all 1011ed in tlie 
• h h l ra111e • omes and every where. T_ c~c, t erefore, it can never b~ proper_to ook upon view. 

as sat:e grounds for cs~abhshing abs?lutc impunity: owm~ (as 1n_the_~bovc-
mcnt1oncd cases of mfancy and mtoxication) to the 1mpracttcability of 
ascertaining the matter of fact. 



284 
\ Is •\ND LFGISL:\TION 

l'RINCll'LES Of- !\1UR: • ' • • 

l · \ io-h it were conveyed 9 Where the pen:1 pro\'ls1111\, _t 1ot ;:-, . . 
to ; i~~n• s notice, C(JJdd pr,,,l11cc 11,1 _,:tl<"<! on h1 m,_ w1~1 r\espectt ~o 3. IVhcre ti" 

will ca1111ot be 
deterred fr<'"' . \ . f .. ':\"Ill" 111 :in\" act 0[ t 1e SOT ffi the prcvcntmg 11111 rom c,l~- ~ ~ . , \ 
any act: as i11, . -1 . \ . . 1 In extn:mc 111 (.mcy; \\" 1erc a man 
la] Infancy. question. Sue 1 is t 1C casL • • • . . • f . d • l. l 

1 . ·d tl1~t -..t ltl' t)r ,lis11us1t1nn o 111111 111 W UC 1 
1as not vet attamc ·• • . \ ld f, h b 
the prospect of ev~ls so dist.mt :is_ rhos~ winch :ire 1e _ort . ~ 
the law, has the cfkct nf mHucncm~ his conduct •. 2. l~ 1_11sm11ty, 
where the person, if he \us :i.tt:i.ineLl t'.) that d1spos1t1on, has 
since been deprivcd of it throuµ,h tl:e m\~ue~1cc of some per­

[rl Iu1oxica1io11. manent though unseen causc. 3. Ii~ 11ir,1.:·1c,it1C1ll; where h~ _has 
been deprived of it by the transient mfluence of a v1S1blc 
cause: such as the use of wine, or opium, or other drugs, that 
act in this manner nn the nervous system: which condition 
is indeed neither more nor less than a temporary insmity 
prcKluced by an assignable cause.1 . 

4. Or nor from 10. 4. Where the penal provision (although, bemg con-
rhc iudividual d \ • · · · \ · ,\\ l • 

I . . veve to t 1e party s nonce 1t mw 1t very we prevent us 
ar in quest1011, J . . • ' . ::, • ·d d \ kn 
as in, engagmg m acts of the sort m question, prov1_ e le • cw 

that it related to those acts) could not have tlm effect, with 

regard to the i11divid11al act he is about to engage in: to wit, 

because he knows not that it is of the number of those to 
which the penal provision relates. This may happen, 1. In the 

\al Uninten- case of 1mi11trnti01zality ~ where he intends not to engage, and 
tic111ality. l 

t 1e~eby knows not that he is about to eng::ige, in the act in 
wl11ch eventually he is about to engage.2 2. In the case of 

~11 ir![an~y and 1 Notwithstanding what is hen; said, the cases of infancy and intoxication 
mtoxicatio,i tlH· (as we shall sec hereafter) cannot be looked upon in practice as affording 
tase can hardly suff1c!cnt_ grounds for absolmc impunity. But this exception in point of 

e proved 10 pracocc ts no objection to the propriety of the rule in point of theory. The 
cornc undrr tire ground of the exception is neither more nor less than the difficulty there is of 
rule. • • ascertammg the matter of fact: viz. whether at the requisite point of time the 

party was actually in the state in question; that is, whether a given case comes 
really under the rule. Suppose the matter of fact capable of being perfectly 
ascertained, without danger or mistake, the impropriety of punishment would 
he .J\ i111l11bi1ahlc in these cases as in any other." 

. j \ .· .. , \\. \ 11 \ll\\\l\\llllly mil',nl'cl for the establishing an exe1_npti~nf~om , I , i• II for II I l ,\\I II\ 1:1 · - • , \1Ct\\1\\\ am\ persons un~cr mt01ncat1on, 
/ IP flt/ '1 ·\ill\t'lll 111 L1,n111\11111\.lnl\ \\\\,\\\~ . , ·cl\ The phrase 1s, that the will 

I · 1111111'> 1 1\c,\ly cii.\m:~\ • • • ·n 
11 ,,t 1111111 i 1111g . . I . 1 I·. 111 

I.let, nr 1nn \ . I . • . tlut they have no v1~ous w1 ; or, 

I .. 11 rre I~ t'II \( r ,\ \~ ·,m(\lfS not with t \C _act,_\ Dut suppose all this to be true? 
ill / I(',( I if I \inr 111·rsnll\ l I 1· frl·~ nsc of_ their ~vil. in as far as it implies the reason 
(tl<t"$ is ttllll~ ( I l 1\w\ h;\\'\' n11\ \ \ 11\\l'.( N1,1h111~: except 
,,,,,,,Ir I'"' "1'"11 \;i\ tis· it to th, \l\ll\ 
cl 11•,,i,1~ ,,,l,,.,,g, 1:1 . 1 ((~xt. . l"ty1 • s1 

• 
1 

•. ,,·,•11 111 1 ,c • ... (hitcnnona 1 • . •• lExtcnuauon,1-
• ~,·c '·1,ap. , 111- • 1 and ut. vu. 

• · (1'xc1np11011s •' • Sec u.1. (I(. JV. ,. 
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1111co11scio11st1css; where, although he may know that he is [b} Uucon­
about to engage in the act itself, yet, from not knowing all saoumess. 

the material cirw111sta11ces attending it, he knows not of the 
te11dency it has to produce that mischief, in contemplation of 
which it has been made penal in most instances. 3. In the case 
of 111iss11pposal; where, although he may know of the tendency [c] Missupposal. 
the act has to produce that degree of mischief, he supposes it, 
though mistakenly, to be attended with some circumstance, 
or set of circumstances, which, if it had been attended with, it 
would either not have been productive of that mischief, or 
have been productive of such a greater degree of good, 
as has determined the legislator in such a case not to make it 
penal.1 

11. 5. Where, though the penal clause might exercise a full 5. Or is acted ~11 

and prevailing influence, were it to act alone, yet by the pre- by a~, 0PfiP0~!~ 
d · ·nR f • th ill . supenor or • omma11t 1 uence o some opposite cause upon e w , 1t as by, 
musti necessarily be ineffectual; because the evil which he sets 
himself about to undergo, in the case of his not engaging in 
the ~ct, is so great, that the evil denounced by the penal 
clause, in case of his engaging in it, cannot appear greater. 
This may happen, I. In the case of physical danger; where the [al Physical 
evil is such as appears likely to be brought about by the rm-danger. 
assisted powers of nature. 2.. In the case of a threatened mischief; (bl Threatened 
where it is such as appears likely to be brought about through misc/Jief. 
the intentional and conscious agency of man.2 

12. 6. Where (though the penal clause may exert a full and6.- or the 
prevailing influence over the will of the party) yet his physical bodily fiorg11°"5 

r, [ • ( • h d • inR f h • al cannot o ow ;aw ties owmg tot e pre ommant uence o some p ys1c its determi11a-
cause) are not in a condition to follow the determination of tion: as 1111der 
~he will: insomuch that the act is absolutely involuntary. Such Physical ,0111_ 

1s the case of physical comp11lsion or restrai11t, by whatever p11lsion or 
restraint. 

1 Sec Chap. ix. (Consciousness]. 
2 The influences of the moral and religio11S sanctions, or, in other words, of TVl1y the in­

the motives of love of reputation and religion, are other causes, the force of whichfl11euce of the 
may, upon particular occasions, come to be greater than that of any punish- moral and reli­
mcnt which the legislator is able, or at least which he will thillk proper, to gious sanctions 
apply. These, therefore, it will be proper for him to have his eye upon. But is not men­
the force of these influences is variable and different in different times and tioned in tl1e 
places: the force of the foregoing influences is constant and the same, at all fame view. 
times and every where. These, therefore, it can never be proper to look upon 
as safe grounds for establishing absolute impunity: owing (as in the above-
mentioned cases of infancy and intoxication) to the impracticability of 
ascertaining the matter of fact. 
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!llcJm brought about; where the man's hand, for instance, 
1s pmhcd a~ainst some o~,_icct which his will disposes him 1101 
to tnuch; llr un\ llt,wn lrom touchingsomcobjcctwhichhis 
will d1\p1 ,,n h1111 tl) tnuch. 

•. -\. C.i 5cs 11 ·!:crt· p101isl1111c:111 is unprofitable 

These arc, 

\ , \\" hn~·, 1 ,n the l'llt' hand, the nature of the offence, 
< • :·. ,, \1.'.l t\,.\t \,f the punishment, arc, i11 the ordi11ary 

· • . , .<·.·. •:·.'.--\ \\\-.rn (1.'mparcd togetl1er, the evil of 
. . . ",\ <. · .. :. ·:. ,,::. t,, h l:,tCltcrtn:m that of the former . 
• ', -'· ·.'·:.: ,\ 1\ l,: t\\c \'~\\\\snmmt divides itself into four 

• , . \\ ·.-.-., \ ,,, num· different sets of persons are 
• ... , ,. ,. , .; ,,; 1.'t wrr11in1: or the pain which it 

_ -,.· .' >..~:- ~:~~-~,~~~ ,\~, t\,c lCt, whatever it be, which 
·/\-: _.-:-.~:~<:,,:\ ,,{ t\,~ \'\\miliment he is det~rred fro: 

.- • . l , . l ~ L,. w\10m the law IS o~serv • 
' ••• , ., ·- C ['\ th'~ l'•' h has •••• " . ruch WO 

-· .• • ,•: .::·:·•r;:r-:_c:.•,:: l,rthcp~inw aman,u bts of 
.: .·:···•<: c,, r:m1<h111cnr, kds at the tho g been 

• • •. ::: .• :: I i:j, :, tdc "" dwsc by whom the law has 
: • • ·:. - • .. : ·., •. ::, • tc:,l cl1crrnciws in rl,mgerofits beingexe~tcd 

•.• :. :::.-:n , Iii, r\"JI ofs1!ffer,111ce1: orthepainwhi~a 
•. • ... ·: :,.-'.-. 1:i nrt1:r pf rhr punishment itself, from the nme 

.· • .. : . ·::: t, .:-!: :n\ t,, 1mdrr~o it. This is felt by those by whom 

. . • .. i ., !' \'h'~rn .. md upon whom it comes actually.to~ 
• . . . \ .\ \he \'.\11\ (,t sympacl1y, and the other Jenvatwe 
: ', : • • • ·:. \, . , • t,, t \t' \'t'rsons who arc in com1ectio11 with the 
~:·._::.'r./:·i.1',1}; l,1• ,,n\~uu\ s~1ffcrc~just mentioned.1 Nowo~ 
: : : .- , ,- : , •: i: I, ,c, , ,t' c:"11. the ti_m will ~c greater or _less, ac~o:t 
1:: 1: : , , di, r:.111 rr, pf rhc ;1ct trom w\uch tl1e party IS res~ent 
r::. - ,,-. , , r:, I .111<1 c hml .1ccording to cl1e nature of tl1e pwus 
·.•. :::, !: ,r.111<!, .11111cxcd to that offence. this 

I ·,. t ) n r lie Prl1cr hanJ, as to the evil of the olfence, 
"ill .ii,,,, ,,(,,,m~c. lie greatcrorlcss,accordingtothenature 
, ,t , .h h, ,tfrnff. _The pr'oportion between the oneevil~dthe 
, , 1 lic-r \\ 1\l chcrdl,rc be ditlcn.·nt in the case of each parucular 
l ,tlcii.r. The c1st·s, therefore, where punishment is unprofit· 

1 Sec Ch~p. v. f Pleas um and Pains]. 
' Sec ChJp. xii. [Consequences] 4. 
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able on th.is ground, can by no other means be discovered, 
than by an examination of each particular offence; which is 
what will be the business of the body of the work. 

16. .z. Where, although in the ordinary state of things, the ?-~(?r i11 tl,e 

evil resul~g ~ro~ the punishment is not great~r that~ ~e ~:~;e~~:~/~; 
benefit which 1s likely to result from the force with which 1t,easo11 of 
operates, during the same space of time, towards the exclud-
ing the evil of the offences, yet it may have been rendered 
so by the influence of some occasional circumstances. In the 
number of these circumstances may be, I. The multitude of[a] The m_ulti­
delinquents at a particular juncture; being such as would tude of delrn-
• b d l d" th f th quct1ts. mcrease, eyon t 1e or mary measure, e q11a11t11111 o e 
second and third lots, ai1d thereby also of a part of the fourth 
lot, .in the evil of the punishment. .z. The extraordinary value [bl Tl,~ val11e 
of the services of some one delinquent; in the case where of a 1elm- . 
l tr f cl · lu _,d b d . l q11c111 s servrce. t 1e enect o 1e pmus uent wom e to epnve t 1e com-

munity of the benefit of those services. ; . The displeasure [c] Tl,e dis-
of the people; that is, of atl indefinite number of the membersPleasr1re of the 
f th . . l { . h . people. o e same commumty, m cases w 1ere owmg to t e m-

fluences of some occasional incident) they happen to conceive, 
that the offence or the offender ought not to be punished at 
all, or at least ought not to be punished in the way in question. 
4. The displeasure of foreign powers; that is, of the governing fd] Tlte dis­
body, or a considerable number of the members of somefiple~r1re of 
fi . . . . . I I . h l oreign po,uers. ore1g11 commwuty or commumtles, wit 1 w uc t 1e com-
munity in question is connected. 

§ 5. Cases 111l1ere punishment is needless. 

These are, 

17. I. Where the purpose of putting an end to the practice 1. Wl,ere 11,e 
may be attained as effectually at a cheaper rate: by instruction, miscliiej is to be 
r • 11 b . b infi • h d preve11ted at a ror mstance, as we as y terror. y ornung t e un er- cl,eaperrate· as 
standing, as well as by exercising an immediate influence on ' ' 
the will. This seems to be the case with respect to all those By illstmction. 
offences which consist in the disseminating pernicious prin-
ciples in matters of duty; of whatever kind the duty be; 
whether political, or moral, or religious. And this, whether 
8uch principles be disseminated under, or even without, a 
sincere persuasion of their being beneficial. I say, even without: 
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11.~·.i:1' \,r,,t!:.::lit ahnut: where th~ man's hand, for instance, 
1, p11,hnl .1~:11 11~t snmc ohjc:ct wlucl_i his will disposes~ 11ot 
r,, c,,t1c11: ,,r ticJ l!(,wn from touchmgsomeobjcctwh1chhis 
\•.-ill ll1,p, isn h1111 t,1 c,n1ch. 

:: .1 . c,15t" 5 w/i,-rc p1111is/1111c11t is 1111profitablc 

These arc, 

1. ;: i:rrr, ,,, r;,r 1 ,. r. \Vhere, on the one hand, the nature of the offence, 
• • •: ' "', ,11 the ,,tl1cr h311 ll. tint 0f the punishment, arc, i11 the ordinary 

/'.',:,,\:'..·c•;;:c sr./{, ,f rl1i11_1;s, such, ch:1t when compared together, the evil of 
,. ,.,.: ; , .. ;,. , tl1c l.ittn will turn nut tn be greater than that of the former. 
,. ,r ",: 1 ' ,., 1-l. i'-.",1\v the n·il of the punishment divides itself into four 
;:•.r,,_,_/ro,. ,· !,r.rnc he,, hy which so m::my different sets of persons are 
1 , ,; ,., . . !:.. ,i :r :itfrncd. r. The e...-il of c,1crcic>11 or restraint: or the pain which it 
1'i •• f' 1' 1"•i:- gives :i m;in 1wt co be able to do the act, whatever it be, which 
'.·;r;;,~;1/

1
• ';:;i:, l1y the apprehcnsinn of the punishment he is deterred from 

1.,J I1 r·1,.,rr:1 d<ling. This is frlt hv those by whom the law is observed. 
[!•I .·1; ;rri,n:- 2. Tl;c c...-il of apprd1c11.;ic>11: or the pain which a man, who has 
·,, 11 cxpu,eJ himself to punishment, feels at the thoughts of 

undergomg it. This is frlt by those by whom the law has been 
brol.:t'II, and who fc..-d themselves in danger of its being executed 

[r] S11/frr.111a. upnn them. 3. The e...-il of s1iffcrai1cc1: or the pain which a 
111:111 feds, in virtue of the punishment itself, from the time 
when he begins to undergo it. This is felt by those by whom 
the law is broken, a.nd upon whom it comes actually to be 

(J] n,·,i,•,1111 .- executed. 4. The pain of sympathy, and the other derivative 
,·,•ifs. evils resulting to the persons who arc in con11ectio11 with the 

several classes of original sufferers just mcntioncd.2 Now of 
these four lots of evil, the first will be greater or less, accord­
ing to the nature of the act from which the party is restrained: 
the second and third according to the nature of the punishment 
,vhich stands annexed to that offence. 

en"- e,,,/ 4 rhe 15. On the other hand, as to the evil of the offence clris 
otlmcc b,·111~ • ll ' 
d(tfamr, d~- ,v1 also, of course, be greater or less, according to the nature 
cording to rlic of ca.ch offence. The proportion between the one evil and the 
muu,e •1 tlie otl!cr will therefore be different in the case of each particular 
,,JJ;-11cc, ca1111ot - h l fi 
b,· ,,.p,rn:ntcd oflcncc. T c cases, t 1crc ore, where punishment is unprofit-
lrae.) 1 Sec Chap. v. [Pleasures and Pains]. 

2 Sec Chap. xii. [Consequences] 4. 
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able on this ground, can by no other means be discovered, 
than by an examination of each particular offence; which is 
what will be the business of the body of the work. 

16. 2. Where, although in the ordi11ary state of things, the2.-0, ill tl,e 
evil resulting from the punishment is not greater than the ~ndivid~al case 
benefit which is likely to result from the force with which it~:as!~tsefn: by 

operates, during the same space of time, towards the exclud-
ing the evil of the offences, yet it may have been rendered 
so by the influence of some occasional circumstances. In the 
number of these circumstances may be, I. The multitude of[aJ The mu!._ 
delinquents at a particular juncture; being such as would tude cif de/in-" 
increase, beyond the ordinary measure, the q11a11t11m of the quet1ts. 
second and third lots, and thereby also of a part of the fourth 
lot, in the evil of the pw1ishment. 2. The extraordinary value [bl The 1 
of the services of some one delinquent; in the case where ef a de[i11_va 1te 
the effect of the punishment would be to deprive the com- quem's service. 
munity of the benefit of those services. 3. The displeasure [cJ Th d" 
of the people; that is, of an indefinite number of the members pleasur: ::i th 

of the same community, in cases where (owing to the in-people. e 
fluences of some occasional incident) they happen to conceive, 
that the offence or the offender ought not to be punished at 
all, or at least ought not to be punished in the way in question. 
4. The displeasure of foreign poll'ers; that is, of the governing fd) Tl . 
body, or a considerable number of the members of somePleasu:: ;s­
foreign community or communities, with which the com-foreign po1vers. 
munity in question is connected. 

§ 5. Cases 111/zere ptmishment is needless. 

These are, 

17. I. Where the purpose of putting an end to ~he practice 1. w,1 

may be attained as effectually at a cheaper rate: by mstruction, 111is,1i;,l'! the 
for instance as well as by terror: by informing the under-P1revenre;s :~ be 

d. ' 11 b · · d" ,_fl c 1eaper a stan 111g, as we as y exerc1smg an imme iate lJlllUence 011 rate; as, 
the will. This seems to be the case with respect to all those By ,-, 
offences which consist in the disseminating pernicious prin- istr"ction. 

ciples in matters of duty; of whatever kind the duty be; 
whether political, or moral, or religious. And this, whether 
!>~ch principles be diss~~ated under, or even with~ut, a 
s1I1cere persuasion of their bemg beneficial. I say, even 1111thow: 
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f; I' t l, '. ' l I ',!( l l'l ,u l .l - • • . 
, • ' . l.lsc It 1s not mstruction that can ; 
' • .\: .:.:- :~--- -~ ,--.-.,:_.:.,\,'\'.:\'.1-; ~,, \:.Kulcate ~ principfi 
" ·_-- • • -- ·· .:> .:,,·:, .1J1.,ptmg them: without whi 
r;;, :·.,·.'•,:ring r,, JIJL°!Jlc.Hc them \\ill do no harm. In 

,.,•.,-. the ·" 1 \·crcign w1llcommo11lvl1avclictlcnccdto 1 

.i, : 1,·c- p.,rr • 1( ,c he chc imcrcsc of ,,11c individual to in 
J'~I:i. 'f'ln cl1.1c .ire pernicious. ic will assurclybcthc~t, 
,,:na n1<!1nd.1.ils t<'. ex/1<1sc chem. Bue i(thc so_vcrcJg 
lire.I, r.,kc .1 p.1rc m c 1c concrovcrsy, clic pen JS the 
•.•.·c.1r":i r,, l·n1nl>.1C error wid1, not the sword. 



CHAPTER XIV 

OP THE PROPORTION BETWEEN PUNISHMENTS 

AND OFFENCES 

1. WE ~av~ seen that the general object of all laws is toRecapitulation. 
prevent mischief; that is to say, when it is worth while; but 
that! where there are no other means of doing this than 
pwushment, there are four cases in which it is not worth 
while. 

~- When it is worth while, there are four subordinateFour objects of 
designs or objects, which, in the course of his endeavours to punishment. 
compass, as far as may be, that one general object, a legisla-
tor, whose views are governed by the principle of utility, 
comes naturally to propose to himsel£ 

3. I. His first, most extensive, and most eligible object, is 1st Objed-to 
to prevent, in as far as it is possible, and worth while, all p,ffirevent all 

f ffc h . th els o ences. sorts o o ences w atsoever :1 m o er wor , so to manage, 
that no offence whatsoever may be committed. 

4. 2.. But if a man must needs commit an offence of some 2nd Object-to 
kind or other, the next object is to induce him to commit anprevent the 

ffi l • hi h th • hi worst. o ence ess misc evous, rat er an one more nusc evous, 
of two offences that will either of them suit his purpose. 

5. ;. When a man has resolved upon a particular offence, 3rd O~ied-to 
the next object is to dispose him to do no more mischief than k~epL -~~wn the 
• his • th els d littl m,scnll!J. 1s necessary to purpose: m o er wor , to o as e 
mischief as is consistent with the benefit he has in view. 

6. 4. The last object is, whatever the mischief be, which it4tl, Object-to 
is proposed to prevent, to prevent it at as cheap a rate as ;;P::s:.he least 
possible. 

7. Subservient to these four objects, or purposes, must beRul!s of pro­
the rules or canons by which the proportion of punishments•{:::i;::,,p,mish-
to offences is to be governed. ments ant! 

offences. 
1 By offences I mean, at present, acts which appear to him to have a tendency 

to produce mischief. . . . . . 
2 The same rules (it is to be observed) may-·be appli~d, "'.1th little vana~on, The. same mle 

to rewards as well as punishment: in short, to motives ID general, which, applicable to 
T 289 
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t~ ,r th,)u~h m ~uch a case it is not instruction that can prevent 
the wnr~·r fr, ,m cnt~eanH1ring _co inculcate ~is princip~es, y~t 
1t 111.1\· the re.Iller, from adoptmg them: without which, his 
c11dcan 1uri11g t11 inculcate them will do no harm. In such a 
ci,c, thc ~uv~·rcign will commonlv have little need to take an 
::icti vc p;1rc: if it, be the interest of one individual to inculcate 
principles that are pernicious, it will as surely be the interest of 
vtlicr mdivi<luals to expose them. But if the sovereign must 
needs rake a part in the controversy, the pen is the proper 
wc:1pon to combat error with, not the sword. 



CHAPTER XIV 

OF THE PROPORTION BETWEEN PUNISHMENTS 

AND OFFENCES 

1. WE have seen that the general object of all laws is toRecapitulation. 
prevent mischief; that is to say, when it is worth while; but 
that, where there are no other means of doing this than 
punishment, there are four cases in which it is not worth 
while. 

2. When it is worth while, there are four subordinateFour objects of 

designs or objects, which, in the course of his endeavours to punishment. 
compass, as far as may be, that one general object, a legisla-
tor, whose views are governed by the principle of utility, 
comes naturally to propose to himsel£ 

3. I. His first, most extensive, and most eligible object, is 1st Objed-to 
to prevent, in as far as it is possible, and worth while, all p,ffirevent all 

f ffc h 1 . th ds o ences. sorts o o ences w atsoever: m o er wor , so to manage, 
that no offence whatsoever may be committed. 

4. 2. But if a man must needs commit an offence of some 2nd Object-to 
kind or other, the next object is to induce him to commit anprevent the 

ffc I . hi h th . hi worst. o ence ess misc evous, rat er an one more nnsc evous, 
of two offences that will either of them suit his purpose. 

5. 3. When a man has resolved upon a particular offence, 3rd O~ied-to 
the next object is to dispose him to do no more mischief than ke~p _down tlie 
• his • th ds d littl m1sch1ef. 1s necessary to purpose: m o er wor , to o as e 
mischief as is consistent with the benefit he has in view. 

6. 4. The last object is, whatever the mischief be, which it 4th Objed-to 
is proposed to prevent, to prevent it at as cheap a rate as act at tlie least 

·bl expense. poss1 e. 
7. Subservient to these four objects, or purposes, must beRul~s of pro­

the rules or canons by which the proportion of punishments3 i:;~~:,, punish-
to offences is to be governed. ments and 

<?ffences. 
1 By offences I mean, at present, acts which appear to him. to have a tendency 

to produce mischief. 
2 The same ntles (it is to be observed) may ·be applied, with little variation, The same mle 

to rewards as well as punishment: in short, to motives in general, which, applicable to 
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l: " h·. rhc , ,tfrncc (unless some od1er considcral 
I II' ''T ,-11 ,IC II t <' ( th C runish ,ncnr. ,lwuld intervene and •r 
c !! "i, ,,cw 1 isl-, m the dll r .Kt« oi tutelary n1ori<cs') wi 
, u, ,· , , • l "_- cc, 11 u 11 it tc,l not wid,st:u1ding': the whole I• 
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punishment will be thrown away: it will be altogether in­
efficacio11s.1 

9. The above rule has been often objected to, on account The propriety of 
of its seeming harshness: but this can only have happened taking the 
fc f • b • I d d h strength of the or want o its emg proper y un erstoo . T e strength of temptation for a 
the temptation, ca?teris parubis, is as the profit of the offence: gro,md of ab~te.­
the quantum of the punishment must rise with the fhrofi.t ment, no. ob;ec-

. . . . . lion to this rult 
of the offence: ca?teris paribus, 1t must therefore nse wi the 
~tr~ngth of the temptation. This there is no disputing. True 
it 1s, that the stronger the temptation, the less conclusive is 
the indication which the act of delinquency affords of the 
depravity of the offender's disposition.2 So far then as the 
absence of any aggravation, arising from extraordinary 
depravity of disposition, may operate, or at the utmost, so 
far as the presence of a ground of extenuation, resulting from 
the innocence or beneficence of the offender's disposition, 
can operate, the strength of the temptation may operate in 
abatement of the demand for punishment. But it can never 
operate so far as to indicate the propriety of making the 
punishment ineffectual, which it is sure to be when brought 
below the level of the apparent profit of the offence. 

The partial benevolence which should prevail for the 
reduction of it below this level, would counteract as well 
those purposes which such a motive would actually have in 
view, as those more extensive purposes which benevolence 
ought to have in view: it would be cruelty not only to the 
public, but to the very persons in whose behalf it pleads: in 
its effects, I mean, however opposite in its intention. Cruelty 
to the public, that is cruelty to the innocent, b.y suffering 
them, for want of an adequate protection, to lie exposed 
to the mischief of the offence: cruelty even to the offender 
himself, by punishing• him to no purpose, and without the 

falling into the same error." This, in _short, is ~e _case w~eresoever the punish­
ment is fixed while the pro.fit of delinquency ts indefinite: or, to speak more 
precisely, where the punishmen~ is limited to such a mark, chat the pro.fit of 
delinquency may reach beyond it. 

1 See Chap. xiii. [Cases unmcct], § 1. 
• See Chap. xi. [Dispositions), 42. 

a See in particular the English Statute laws throughout, BQnaparte's Penal 
Code, and the recently enacted or not enacted Spanish Penal Code.-Note by 
the Author,July 1822. 
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I.":.- :::,r ,,/,1.-cc, ic has been seen, is to prevcn~ 
:_: .. ~ .. i~ w,•:,:i wf1ilc, Jll sores of offences; therefore, 

· · : .:::.'( -:: :::r ;-:11:i.,/:n:o:t ,rwst m1t bt' less i11 a11ycastthan 
·:--":. :r::: :., ,·:1!:roxf: tlz.it if 1/it pref,t1 of 1/,e offe11u.s 

. :_· '• t,:~ .' •ricn(c ( unless some _ocher considerations, 
:-·.·:: .. :-? ,,: t:1c i'umshmcnr, should mccrvencandoperate 

-· • ·· ·· · ::: t:1c dur.1i.:tcr of cucclary motives3) will be 
·:·: "•:::1:uttc-l th)twichsc1nding': the whole lot of 

'"' '.-._,., .:.- ,,:· :!:e 1!c.i.1:1r1bk l,r piinful kind, arco_fthenatureof 
:· -·" · ·.-,-.: .::j, l,,,,:Jim: .u the act they _arc applied 10 produce 

,: · :. ::·, c , : ::r.-.:1·,c t..mj ·.uc ltylcd 1uipdli11g or restraining. Sec 
0 I• ~ : : ·• :" : ~ ~: • • • I 

' .- ! '_ •. • _·: "" ,·::,::,(', 11 t" t,cundmtood,o~t~crclythepccwmry 
. _ .. _ . , ... :cc:, • : •. !v.1.:1t,,:C", .,( wh1tc\·cr kind _It be, which a man 
: _·;·~-.-- ·:.=::.~-•;-. ::,,:n chc t:rJt1tic.1tionofthcdesucwhichprompted 

......... ,·::c:,c_,. 
:_ .~ './,:_,_: __ ,:::a: "· :!:(' cxrc,wion of the profit) of the offence that 

_ ::·· _··. • .. ··--.. : _,,._.,.,_,· :::,,:i,C", ,,r, where cl1crc .uc scvenl, the sum of the 
·=. :··_·,_ .. _ •.. --.' .'.' 1• :·:,. ,,iu,h l m1n u pron1p~cd 10 engage in the offence, 
.':. ··. · _: :: •. ·:····c:: ::: .. t a, the n1--c.:t1riou o~ the P~tcnt, that consti­

.. · · · .,.,•::•:., :::,,:!\,, w!u.:h, C'lthcr b)' itself. or_m conjwiction with 
: · · • = : · ·' : · · · ·' ;·, _:: :::::1 :n l ,,nltJT)' J1rccu"n, so as 1o 111ducc him to absbin 

- · '··c: 0,::::~: i:: :::, ,•:lcn,c. :\,.:idcnt.il circumstances apart, the strength of 
'- ·.: • : ; ~.::, :i :: -"' ti_:c t,,r,c ,,t' the ~uci11g, cl1a~ is, oftheimpelliugmotivc 

· · .. · ·' 1 •' 1 >:o :::c:1, .i.s l:itlwn nl i;rclt mcnt and great name have said, 
\ :'. '·_·_. i i"'"·::::c::: ,•u1-h: lh>t t,1 111,rclsC with thcstrtngthofthetcruptation, 
; .... :·:·~·-·\ ~, t., •.,:, in n1cdi.i.m,s thlt the n1ovingforccormomm111mofthe 

J, -·.''. ~~-, "•'; '."' :,.,,(' 111 r:ur,,;110111O 1hc momcntwn of the burt/ial, 
.,_ .. , . ,!dnu • •! di t, § 23 

'-cc l :, .. I' " ll >,,,; ::J t,, 1,I. lrJ,I. plr, ,,, or C , 

• l: " ., "ell-, I ,•s1t1unsj 2<J. klh•W11 l I • • L. h pcd th 
.- · ~, ·• 1:,.,11 1i.,, hu 1, 'li_;C", tlwugh 11 u to u,; o not a true one, at 

lh(", It I . f ' • • • 
,.,,·c:c::i 11,., •,crv 111 sc,1mmo11Irmca11to amansvirtue. Thissaymg 
' . ' I C!C'nt • iii d b I ., .. ,.,-a1 1.,-,,1. t,v wli• 1 sense, w.1sstr1cclyvcr 1c ysomeofthcAnglo-
. . '' 1 ., llx I _ • • 
!•:1: 1: 1·,,:1 111, litC". ti : C", price wls set. not upon a man's virtucwdctd 
. . ' • ut '-'I the . • I • If ' 

•.:::i,::i.:, ,,, 11 n:a,·l•t liJ\· smcrc1gn muse among the rest. for 200 
1,,. ,1 ~ .. m 1 _, I· in-~- ·t r killed a pcJslnt: for six times as much, a nobleman• 
l 

,
1
, • , . 1 , . " • • · 11

111n ls_ much ,·ou might have killed the king b A king IQ.' 
·•'l~_.,,\\'J.\\\',\rt\r.· I , • 

,- ' .. ::1 rlc. i:r,w we lr . x.1~ t y 7,200 shil~ngs. If then the heir to the cluone, for 
0
•

1
,. 111 "

1 
• 1 ) 111 WJ1t111g for 11, he had a secure and legal way of 

.. 1,, ll\ 1111pJt1r11 I tl ki • ll111:,,lt ,~itli ti l lr: ic lud but 10 kill 1c • ngwtthoneband,andpay 
, ""l,I Ii.iv(' 1 IC' 1'>t 11er, and all was right. An earl Godwin, or a duke Strtoo, 

,,,u,•1111cl f 1· 1· kin 111 :h,,,r- ,flv, 1 :·1 1 ivcs o :a whole dynasty. t1Spa111,thatifevera • g 
I ' IC- Ill II~ h J I d 1 • I this! 

t" t 1.l11I.. t-1r 1t Tl • c , 1c must have ha sometungcsc, besides aw 
iii(' .1l"urd1tv _,i· 11 1 us being the production of a remote and barbarous a~ 
I I l I • ~ prcsc1 I Id " 11 1< , t ,.,c che fresl . It Y recognized: bur, upon examination invou be 

• Sec ( ·1i.1 , l( st laws of the most civilized nations ar~ continually 
~ . I. x. [i\lntive I 

\t,.. dl..1m' 1 <'!' ·\ s § 1. .. • n~lo--S • • ax. p. 71, 72. Sec Hume, Vol.I, App. J, p. 219. 
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punishment will be thrown away: it will be altogether in­
efficacious .1 

9. The above rule has been often objected to, on account The propriety of 
of its seeming harshness: but this can only have happened takt i11ght~~ h 
r f • . sre11gt I!,_ t e 
1or want o Its bemg properly understood. The strength of temptation for a 
the temptation, cceteris parubis, is as the profit of the offence:grou11d of ab~te­
the quantum of the punishment must rise with the ~rofit "!ent, no. ob;e,-

t,on to tl11s tulr 
of the offence: cceteris parib11s, it must therefore rise wi the 
strength of the temptation. This there is no disputing. True 
it is, that the stronger the temptation, the less conclusive is 
the indication which the act of delinquency affords of the 
depravity of the offender's disposition.2 So far then as the 
absence of any aggravation, arising from extraordinary 
depravity of disposition, may operate, or at the utmost, so 
far as the presence of a ground of extenuation, resulting from 
the innocence or beneficence of the offender's disposition, 
can operate, the strength of the temptation may operate in 
abatement of the demand for punishment. But it can never 
operate so far as to indicate the propriety of making the 
punishment ineffectual, which it is sure to be when brought 
below the level of the apparent profit of the offence. 

The partial benevolence which should prevail for the 
reduction of it below this level, would counteract as well 
those purposes which such a motive would actually have in 
view, as those more extensive purposes which benevolence 
ought to have in view: it would be cruelty not only to the 
public, but to the very persons in whose behalf it pleads: in 
its effects, I mean, however opposite in its intention. Cruelty 
to the public, that is cruelty to the innocent, by suffering 
them, for want of an adequate protection, to lie exposed 
to the mischief of the offence: cruelty even to the offender 
himself, by punishing• him to no purpose, and without the 

falling into the same error.a This, in short, is the case wheresoever the punish­
ment is fixed while the profit of delinquency is indefinite: or, to speak more 
precisely, where the punishment is limited to such a mark, that the profit of 
delinquency may reach beyond it. 

1 See Chap. xiii. [Cases unmeet], § 1. 
1 See Chap. xi. [Dispositions], 42. 

a See in particular the English Statute laws throughout, B~naparte's Penal 
Code, and the recently enacted or not enacted Spanish Penal Code.-Note by 
the A11tlior,]uly 1822. 
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-..; IZ. ·.:k 1 . The 1-ir~r ,)bjcct, it has been seen, is to prevent, 

1:1 .,·. fir _1 , it is w,,rrh whik. all sorts of ?ffc~ccs; therefore, 
I ::<' :·.:i:1,· ,,f rlic p1111isli111mt 11111:t Mt bc_ 'ts Ill a11y case than 

·n,i: : , 5 :,tfi<"iozt 1,1 ,, 1111 l'ci,..:h rlwt oj the proj1t of tl1e o.f(ence.2_ 
It it 1;: .. the ,itfrncc (unless some _other cons1dcraaons, 

illJcpcn,knt , ,f chi: punishment, should mtcrvc~c and operate 
c!!!,.iL·ll,t1,ly 111 the character_ of cut~la7 mouvcs2) will be 
~urc t,, be lL>111111ittcLI not,v1thscandmg • the whole lot of 

,. ; 1-1 • " 1l1c-v .lre of the plc.1sur.1blc or painful kind, arc of the nature of 
~ · • · · • • '· ~' · t the are a lied ,c,.·.:rJ ,,r r·:,: 11 ,i:n:mt: .lnd, a,ccirdmg 2.S the ac. Y. PP t_o_produce 
, .. ,,i tiic- 1;,,"uve ur neg.mve kmd, a.re styled unpelling or restram10g, Sec 

, ::>!' x [:,\.,u·.-n] .;7_ • 
, ., : ,., , . 1 I I·.- : iic- pr, ,ti: <>l° .rn otfrnc:c, is to be understood, n?t n~crcly the peCUnJary 

_,., ... :;,., ;•r, ,! 1:, h:t t11r- 1•!c-.»tire ur .ldV.lnt.1ge, of whatever kind It be, which a man 
.. ,. c., .:: rr~r'• ,,r "'I''' t, tu rc:~p. trom the gr.1utication of the dcsuc which prompted 
; ~- ;.•::.;rj !1:::, t,1 c::~:-,~:c ill tl1c lllicr1,c.-' 
; .. ,,, i r;r:y It " t::c-· 1,'r.itit ,t11.1t 1s, the expcctJtion of the profit) of the offence that 
:i,, ,, 1, ,, :;, ,: , . ''"ututcs the ,,,,p,-/I111g mut1,·c, or, where there arc several, ~c sum of the 
ri,, ; "'" ,;,,·er•,: 1:i1r('Il111f: 111,it1,·o, by wl11cl1 a nun ts promp~ed to cn_gage U1 the offence. 

,,._-,,: "': : :•;- It i; tile pun1,h111c:nt, thJt 1s, the t·xpcctatiou ol the puru_shment, that consti­
, ·, .: :. ,:i: ,,,, tutr-, the rotr.J""''-~ m<>uvc, winch, e1d1er by melf, or_in conjunction with 
:,- .. ;;-r.:r:. •: • <>ther,, 1s tn act upun 111111 111 a co111r.iry d1rccuon, so 2.S to induce him to abstain 

!ruin en~.)!,'.lllg 111 the utfrncc. t\codcnta..l circumst~nccs apa~t, the strength of 
the te11111 uu,111 1s ·" the force of the seducing, that IS, ~fthc llllpclling motive 
, ,r 111, ,c1 ,-cs. ·1 o ,., y then, .is amhors of great mcnt anct great name have said, 
thJt die pu1mhn1cnt ought nc>t to mcreasc with the strength of the temptation 
1, .u 111u, h .is to s.1y 111 llll'chanics, that the moving force or momt11111111 ofth~ 
p,," a neeJ not 111c:re.1sc 111 proporuon to the momentum of the b11rt/1m. 

, llc,or1~. Je1 Jilrtti, § t,, id. tr.id. par. Morcllct, § 23. 
' ~cc Clup. x1. [1.J1spm1t1om] 29. 
• It 1s a well-known adage, though it is to be hoped not a true one, that 

every ma.n lu, lus price. It 1s commonly meant o~ a man's virtue. This saying, 
though m .1 ,-cry J11krcnt sense, was strictly vcnficd by some of the Anglo­
~axon bws: by whJCh a tixcd price was set. not upon a man's virtue indeed 
but upon his l,fr: th.ll of the sovereign himself among the rest. For 200 
,h11l111g, you mq.:ht h.1vc killed a peasant: for six times as much, a nobleman: 
Ill: s1x-.rnJ-tl11rt y times as much you might have killed the king.b A king in 
tlll>sc JJy, was worth ex.1ctly7,200shillings. lfthentheheirtothethrone,for 
c x.unpk, grew weary of waiting for it, he had a secure and legal way of 
gr .1111 yi11g his impatience: he had but to kill the king wit!l one hand, and pay 
l11111sdf with the uther, and all was right. An earl Godwm, or a duke Streon, 
cuulJ have bought the lives of a whole dynasty. It is plain, that if ever a king 
m tlwsc days J1cd 111 Im bed, he must have had something else, besides this law 
tu thank fur it._. This being the production of a remote and barbarous ag~ 
the absurdity ut 11 1s presently recognized: but, upon examination, it would be 
found, that the freshest laws of the most civilized nations are continually 

" Sc_c Chap. x. f Motives) § 1. 
h Wilk ms Leg. 1\11glo-Sax. p. 71, 72. Sec Hume, Vol.I, App. I. p. 219. 
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punishment will be thrown away: it will be altogether in­
efficacio11s.1 

9. The above rule has been often objected to, on account Th~ propriety of 
of its seeming harshness: but this can only have happened '4kt mghth,fe h 
c f • b • 1 d d h gth fsrengt o t e ror want o Its emg proper y un erstoo . T e stren o temptation for a 
the temptation, cceteris parubis, is as the profit of the offence:ground of ~bate.­
the quantum of the punishment must rise with the £hrofit "!ent, no. objec-

. . . . . t1on to this rule 
of the offence: ccetens part bus, It must therefore nse WI the 
strength of the temptation. This there is no disputing. True 
it is, that the stronger the temptation, the less conclusive is 
the indication which the act of delinquency affords of the 
depravity of the offender's disposition. 2 So far then as the 
absence of any aggravation, arising from extraordinary 
depravity of disposition, may operate, or at the utmost, so 
far as the presence of a ground of extenuation, resulting from 
the innocence or beneficence of the offender's disposition, 
can operate, the strength of the temptation may operate in 
abatement of the demand for punishment. But it can never 
operate so far as to indicate the propriety of making the 
punishment ineffectual, which it is sure to be when brought 
below the level of the apparent profit of the offence. 

The partial benevolence which should prevail for the 
reduction of it below this level, would counteract as well 
those purposes which such a motive would actually have in 
view, as those more extensive purposes which benevolence 
ought to have in view: it would be cruelty not only to the 
public, but to the very persons in whose behalf it pleads: in 
its effects, I mean, however opposite in its intention. Cruelty 
to the public, that is cruelty to the innocent, by suffering 
them, for want of an adequate protection, to lie exposed 
to the mischief of the offence: cruelty even to the offender 
himself, by punishing• him to no purpose, and without the 

falling into the same error.a This, in short, is the case wheresoever the punish­
ment is fixed while the profit of delinquency is indefinite: or, to speak more 
precisely, where the punishment is limited to such a mark, that the profit of 
delinquency may reach beyond it. 

1 Sec Chap. xiii. [Cases unmeet], § 1. 
1 See Chap. xi. [Dispositions], 42. 

a See in particular the English Statute laws throughout, Bcmaparte's Penal 
Code, and the recently enacted or not enacted Spanish Penal Code.-Note by 
the A11thor,July 1822. 
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The pmzishment ought i11 110 case to be more tlian wliat is 
necessary to bri11g it illto co11for111ity ivitli tlie rules liere given. 

14. Rule 6. It is further to be observed, that owing to the Rule 6. 
different manners and degrees in which persons under different Atte11d 10 cir-

• a: d b th · • cu111sta11ces c1rc~1mstances ~re _arrecte y_ c sam~ exc1tmg cause, a ill}litencit1g 
purushment whICh 1s the same m name will not always either sensibility. 
really ]?roduce, ~r even so much as appear to others to pro-
duce, m two different persons the same degree of pain: 
therefore 

That the quantity actually inflicted otz each individual offender 
may correspond to tlze q11a11tity intended for similar offenders in 
general, the several cirw111sta11ces i1ifl11encing sensibility ought 
always to be taken into accormt.1 

15. Of the above rules of proportion, the four first we may c . . k h li . . • 0111parat1ve 
perceive, serve to mar out t c rruts on the side of diminu- view of the 
tion; the limits below whi~h _a punishme_nt ought not to be above mies. 
diminished: the fifth, the limits on the side of increase· th 
limits above which it ought n?t to be increased. The five' firs: 
are calculated to serve as gmdcs to the legislator: the · th 
is calculated, in some measure, indeed, for the same pur;lX . 
but principally for guiding the judge in his endcavo ose' 

b h "d h • • f urs to conform, on ot s1 cs, to t e mtentions o the legislat 
16. Let us look back a little. The first rule m· 0 dor. 1 t 1 . l 1. bl • r er to 11 0 t 1e acco1111t 

render it more convcrucnt y app tea e to practice m d of the value of a 
Perhaps to be a little more particularly unfolded ' It ~y neeb P1mis/1ment, 

h h r- h k f . • is to e must be tak observed t en, t at ror t c sa e o accuracy it was n its a,1: . m 
. ' th d • k f ' ecessary . e.,,c,ency mstead of e wor q11a,1t1ty to ma e use o the less pe . '111 point 0r 

th d . .11 rsp1cuous . 'J 
term val11e. For e war quantity Wt not properly . 1 d certa,_11tr a11d 

· "th f • me u eprox,m,ty the circumstances et er o certamty or proximity. . • 
hi h . • • 1 al f • ctrcum-stances w c , m estimating t 1e v ue o a lot of . 

pleasure, must always be taken into the account.2 N~~ or 
the one hand, a lot of punishment is a lot of ain. ' on 
other hand, the profit of an offence is a lot 0 ( pl ' on the 
what is equivalent to it. But the profit of the offe eas_ure, or 

• h th • h nee ts com manly more certam t an e purus ment, or, what com -
the same thing, appears so at least to the offender I . es to 
rate commonly more immediate. It follbws, the. ; ts at any 

. . . . . rerore th t 
in order to mamtam tts supenonty over the P fi • a , 
offence, the pU1Ushment must have its value mad/: t_ of the 

1 see Chap. vi. (Sensibility]. 2 See Chap. iv [V P m some 
• alue]. 
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chance of com passing that beneficial end, by which alone 
the introduction of the evil nf punishment is to be justified. 

Rule 2. 10. Rule 2. But \\"hethcr a given offence shall be prevented 
(/c11tr1rc 111nrc d b l 
nga,nsr ,, f?rc,1/ in a give egrce y a given quantity of punis 1ment, is never 
0Jji:11ce rh,11; a ::my thinb bet tcr than a chance; for the purchasing of which, 
rn,,1// "",._ whatever pui,;shment is employed, is so much expended in 

ad \'J.llCL'. However, for the sake of giving it the better 
chance of nutweighing the prnC1t of the offence, 

Th,· .~rcata rlic 111isclzitf 4 tlit· 1'.fi~·,ict·, r/1c greater is tl,c _cxpc11sei 
l!'lzic/1 it 111,iy Ii,· 11•,1rtlz 11'/zilc r,, lie at, i11 rl,c way of p11111sh111c11t. 

Ruic .,. 11. Rule 3. The next object is, to induce a man to choose 
< :,Ill<(" ti,,· l,·,JJ/ I I 1 . I . t- ft- l fi ,'.J 1,..,, •:Lfir:c.-s a ,,·a~;s t 1c cast 1111sc 11evous o t,vo o ences; t ~ere ore 
10 /,,, pr,J,·rml. W l1,·rc t11,,1 ,:!Ji.·11ces Ci>lll<' i11 c,,lllpctitio11, tlic p11111s/1111c11t for tl,e 

greater <'.{f11cc 11111st he s,ifficinit t,1 i11d11cc a 111a11 to prefer tlie less.2 

I, Rul1c ;· 12. Rule 4. When a man has resolved upon a particular 
1m1s 1 1C1r encl, ff, } b. · · · d particle <>[ the o ence, t 1e next o ~ect 1s, to mduce h1111 to o no 1nore 

mischi,f. mischief than what is necessary for his purpose: therefore 
T/,c p1111islimc11t slio11ld l,c adjusted i11 s11cli 111m111cr to each 

R11/c =;_ 
P1111isl, in 110 
degree r,,icl,0111 
spainl rc11w11. 

partiw for ojfmcc, that fi,r c11cry part of tl1c 111iscliicf there 111ay be a 
motive to rcstr,1i11 rlic ojfrndcr Jro111 gi11i11g l,irth to it.3 

13. Rule 5. The last object is, whatever mischief is guarded 
against, to guard agaimt it at as cheap a rate as possible: 
therefore 

l:xa111plc-fo- 1 For example, if it can ever be worth while to be at the expense of so 
c,·mli,1rim1 ,md horrible a punishment as that of burning alive, it will be more so in the view 
coi11i11g. uf prcvl'nting such a crime as that uf murder or incl'ndiarism, than in the view 

of preventing the uttering of a piece of bad money. Sec 13. I. tit. [Defraud­
mcnt touching the Coin] and [lnccndiarism]. 

2 Espr. des Loix. L. vi. c. 1(,. 
Examplc.-[11 3 If any one have any doubt.of this, let him conceive the offence to be 
b/ou,s g,vc 11 n,,,J divided into as many separate offences as there arc distinguishable parcels of 
money stolm. mischief that result from it. Let it consist, for example, in a man's giving you 

tl'n. blows, or stealing from you ten shillings. If then. for giving you ten blows, 
he 1s pumshed no r_norc than for giving you five. the giving you five of these 
tl'n blows 1s an oflence for which there is no punishment at all: which being 
understood, as often as a man gives you five blows, he will be sure to give 
you five more, since he may have the pleasure of giving you these five for 
nothing. In like manner, if for stealing from you ten shillings, he is punished 
no more than for stealing five, the stealing of the remaining five of those ten 
shillings is an offence for which there is no punishment at all. This rule is 
violated in almost every page of every body of laws I have ever seen. 

The profit, it is to be observed, though frequently, is not constantly, pro­
portioned to the mischief: for example, where a thief, along with the things he 
covets, steals others which arc of no ust· to him. This may happen through 
wantonness, indolence, precipitation, &c. &c. 
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Tlze p1mislm1ent 011glzt i11 110 case to be more than what is 
11ecessary to bring it into co11for111ity with the rules here given. 

14. Rule 6. It is further to be observed, that owing to the Rufe 6. 
different manners and degrees in which persons wider different Attend to cir-

• er d b th • • cu111sta11ces c1rc~1mstances ~re ~necte y_ e sam~ exc1tmg caus_e, a influcncillg 
purushment wluch 1s the same m name will not always either se11sibility. 

really produce, or even so much as appear to others to pro-
duce, in two different persons the same degree of pain: 
therefore 

Tlzat tlze quantity act11ally inflicted on each individual offender 
may correspo11d to the q11at1tity intended for similar offenders in 
general, the several circumstances influencing sensibility ought 
always to be taken into accormt.1 

15. Of the above rules of proportion, the four first, we may Comparativ 
perceive, serve to mark out the limits on the side of diminu- view of th: 
tion; the limits below which a punishment ought not to be above rules. 

diminished: the fifth, the limits on the side of increase; the 
limits above which it ought not to be increased. The five first 
are calculated to serve as guides to the legislator: the sixth 
is calculated, in some measure, indeed, for the same purpose; 
but principally for guiding the judge in his endeavours to 
conform, on both sides, to the intentions of the legislator. 

16. Let us look back a little. The first rule, in order to Into tire a 
d . . 1 li bl • or ti cco11111 ren er It more converuent y app ca e to practice, may need :1 1.e value 0 ,-

1 li tl . 1 1 c ld d I • p11111sl111 :, a per 1aps to be a t e more parttcu ar y unro e . t IS to be inust b ient, 
observed, then, that for the sake of accuracy, it was necessary ~ts defi,:::;e,1 

instead of the word q11antity to make use of the less perspicuo~ 111 P0_int o/Y 
1 . certain, 

term value. For the word quantity will not proper y mcludeproxi,/ 1111d 

the circumstances either of certainty or proximity: circurn- ''Y· 
stances which, in estimating the value of a lot of pain or 
pleasure, must always be taken into the account.2 Now, on 
the one hand, a lot of punishment is a lot of pain; on the 
other hand, the profit of an offence is a lot of pleasure, or 
what is equivalent to it. But the profit of the offence is corn-
monly more certain than the punishment, or, what c~mes to 
the same thing, appears so at least to the offender. It 1s at any 
rate commonly more immediate. It follows, therefore, that 
in order to maintain its superiority over the profit_ of th; 
offence, the punishment must have its value made up m sorne 

1 See Chap. vi. (Sensibility]. a See Chap. iv. (Value]. 
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other like offences as are likely to have been committed with im­
ptmity by the same offender . 

. 21. Tl:ere may_ be a few other circumstances or considera- Tiie remaining 
t1ons w~uch may mfluence, in some small degree, the demand ,:riles are c!f less 
for pumshment: but as the propriety of these is either not so importance. 
demonstrable~ or not so constant, or the application of them 
not so determmate, as that of the foregoing, it may be doubted 
whether they be worth putting on a level with the others. 
. 22. _Rule 10. When a p11nislzment, wlziclz in point of quality R11le 10. 
IS parttwlar!y well calwlated to answer its i11tentio11, cannot existFor !he ~ake of 
• l r • • , • b ,r fi q11a/11y, mcrease 111 ess tr1a11 a certa1I1 q11anttty, It may sometimes e o1 use, or the ;11 quantity. 
sake of e111ployi11g it, to stretclz a little beyond that qua11tity 1vlticlz, 
011 other acco11nts, 111011/d be strictly necessary. 

23. Rule l I. 111 particular, tlzis may sometimes be the case, Rule 1 t. 
111/zere tlze p1111isl1111e11t proposed is of such a 11att1re as to be par- Particr,larly for 
• l I II l I d I 'J ,r I I a moral lesson. tiw ar y we ca w ate to answer t Ic p11rpose o1 a mora esson.1 

24. Rule 12. The tendency of the above considerations is Rule 12. 
to dictate an augmentation in the punishment: the following Attend 10 cir-

I • h f d' . • Th . mmstances ru e operates m t e way o 1mmut10n. ere are certam w/rich may ,en-
cases (it has been seen2) in which, by the influence of accidental der punislmrent 
circumstances, punishment may be rendered unprofitable rmprofitable. 
in the whole: in the same cases it may chance to be rendered 
unprofitable as to a part only. Accordingly, 

111 adjusting the quan/11111 of pt111ish111ent, the circ11111sta11ces, by 
whiclz all p1111ishme11t may be rendered 1111profitable, 011ght to be 
attended to. 

25. Rule 13. It is to be observed, that the more various R~le 1~ .. , 
• f • • th th I • For s11nplwty s and mmute any set o prov1S1ons are, e greater e c 1ance IS sake small dis-

that any article in them will not be boIT'e in mind: without prop~rtiorrs may 
which no benefit can ensue from it. Distinctions, which are be neglected. 

' 
1 A punishment may be said to be calculated to answer the purpose of_a A Pl(llis/rmelll 

moral lesson, when, by reason of the ignominy it stamps upon the offence, 1t applted by tvay 
is calculated to inspire the public with sentiments of aversion towards those of moral lesson, 
pernicious habits and dispositions with w!tlch the o!fcnce _appears _to b7 ~on- w/rat. 
nected • and thereby to inculcate the opposite benefictal habits and d1spos1t1ons. 

le is 'this for example if any thing, that must justify the application of so B;<ample.-ltt 1 ' ' f bli xhib' • h • fi oposed srmrple cor-pora severe a punishment as the infamy o a pu c r ltlon, ~rema. tcr pr , . . . 
for him who lifts up his hand against a woman, or agamst his father. See mpmes. 
B. l. tit. [Simp. corporal injuries}. . . . h • tifi d E.-.:ample -111 

It is partly on this principle, l suppose, that _military l_egtslatohr~ havJus . et military iaws 
to themselves the inflicting death on the soldier who hfts up 1s an agams • 
his superior officer. 

2 See Chap. xiii. [Cases unmeet], § 4. 
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other like ojfe11ces as are likely to have hem committed with im­
p1mity by tlze same offender. 

21. There may be a few other circumstances or considera- 11,e remaining 
tions w~uch may influence, in some small degree, the demand 1:1/es are <?f less 
for punishment: but as the propriety of these is either not so importance. 
demonstrable~ or not so constant, or the application of them 
not so determmatc, as that of the foregoing, it may be doubted 
whether they be worth putting on a level with the others. 
. 22. _Rule 10. Wlie11 a p1111ishment, wliich i11 point of q11ality R11/e 10. 
is partiwlarly well calwlated to answer its illte11tio11, ca1111ot existFor !he :ake of 
• / J • • , • b ,( fi q11a/1ty, mcrease m ess t lat! a certa111 q11a11flty, tt may so111et111Ies e o1 11se, or the ;11 quamity. 
sake of e111ployi11g it, to stretcli a little beyond that quantity which, 
011 other acco1111ts, would be strictly necessary. 

23. Rule I I. J11 partiwlar, tlzis 111ay so111eti111es be the case, R11le 11. 
wlzere tlze p1111islz111e11t proposed is of s11ch a 11nt11re as to be par- Partirnlarly for 
• I I II l I d I '.I ,r I I a moral lesson. tzw ar y we ca w ate to a11s111er t 1e p11rpose o1 a morn esson.1 

24. Rule I 2. The tendency of the above considerations is R11/e 12. 
to dictate an augmentation in the pwushment: the following A1tend 10 cir-

• 1 • h f d" , . Th . cwnstances nue operates m t e way o 1m111utmn. ere are certam which may ,en-
cases (it has been seen2) in wluch, by the influence of accidental der punishment 
circumstances, punishment may be rendered unprofitable rmpro.fitable. 
in the whole: in the same cases it may chance to be rendered 
unprofitable as to a part only. Accordingly, 

In adjusting the q11a11t11111 of putzish111ent, the circ11111sta11ces, by 
which all p11ttishme11t may be rendered 1111profitable, ought to be 
attended to. 

25. Rule I;. It is to be observed, that the more various R~le 1~-- , 
• f • • th th ] • For srmplwty s and mmute any set o provmons are, e greater e c 1ance 1s sake small dis-

that any article in them will not be boIT'.e in mind: without prop'ortions may 
which no benefit can ensue from it. Distinctions, which are be neglected. 

' 
1 A punishment may be said to be calculated to answer the purpose of _a A pr~11isl11ne11t 

moral lesson, when, by reason of the ignominy it stamps upon the offence, 1t applred by way 
is calculated to inspire the public with sentiments of aversion towards those of moral lesson, 
pernicious habits and dispositions with w!tlch the offence _appears _co b<: ~on- what. 
nected; and thereby to inculcate the opposite benefict~ habits and_d1spos1oons. 

[c is chis for example if any thing, that must jusofy the applicaoon of so E:'a1111ple.-lti 1 ' ' f bli •• L,b" • h • after proposed srmp e corpora severe a punishment as the infamy o a pu c r.xm ioon, ~rem . , . . . 
for him who lifts up his hand against a woman, or agamst his father. See 11yrmes. 
B. r. tit. [Simp. corporal injuries}. . . . h • tifi d E.r:ample -111 

lt is partly on this principle, r suppose, that _militaryll_efigislato;~ havej~~t military iaws 
to themselves the inflicting death on the soldier who I ts up 1s an a., • 
his superior officer. 

3 See Chap. xiii. [Cases unmeet], § 4. 
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27. It _may be of use, in this place, to recapitulate the Recapihllation. 
several circumstances, which, in establishing the proportion 
betwixt punishments and offences, are to be attended to. 
These seem to be as follows: 
1. 011 the part of the ojfctJce: 

I. The profit of the offence; 
2. The mischief of the offence; 
3. The profit and mischief of other greater or lesser 

offences, of different sorts, which the offender may 
have to choose out of; 

4. The profit and mischief of other offences, of the same 
sort, which the same offender may probably have 
been guilty of already. 

2. On the part of the p1111ish111e11t: 
5. The magnitude of the punishment: composed of its 

intensity and duration; 
6. The deficiency of the punishment in point of cer­

tainty; 
7. The deficiency of the punishment in point of prox­

imity; 
8. The quality of the punishment; 
9. The accidental advantage in point of quality of a 

punishment, not strictly needed in point of quan­
tity; 

10. The use of a punishment of a particular quality, in the 
character of a moral lesson. 

3. On the part of the offender: 
11. The responsibility of the class of persons in a way to 

offend; 
12. The sensibility of each particular offender; 
13. The particular merits or useful qualit~es of any p~r­

ticular offender, in case of a pumshment which 
might deprive the community of the benefit of 
them; 

14. The multitude of offenders on any particular occa-
sion. 

4. On the part of the p11blic, at any particular conj~cture: 
15. The • inclinations of the pe_ople, for or agamst any 

quantity or mode of pumshment; 
16. The inclinations of foreign powers. 



' . , 
, .. 
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"• :-' o• dun w h, t the conceptions of those wl 
· · · · " ,, ,k ,, ;:nnl t" intluencc can rake in, will cv"1 

·,. : · : •·"' c,se-k,s. The wh<>k syst<lll will presenta conh 
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· ., : : : :. ,·.! h ,hr .,nicks in question, but of what<V' 
. : ··, ! ·,. "h , hnn. will be Jesrrovcd.1 To draw a pre 

" -- ... - ; , ,,. · :, ,., 1•1 \'1l·l1 l·1't· ~c.:c111s i,;1possible. However, 
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27. It _may be of use, in this place, to recapitulate the Recapitulation. 
several circumstances, which, in establishing the proportion 
betwixt punishments and offences, are to be attended to. 
These seem to be as follows: 
1. 011 the part of the offence: 

I. The profit of the offence; 
2. The mischief of the offence; 
3. The profit and mischief of other greater or lesser 

offences, of different sorts, which the offender may 
have to choose out of; 

4. The profit and mischief of other offences, of the same 
sort, which the same offender may probably have 
been guilty of already. 

2. 011 the part of the p1111ish111e11t: 
5. The magnitude of the punishment: composed of its 

intensity and duration; 
6. The deficiency of the punishment in point of cer­

tainty; 
7. The deficiency of the punishment in point of prox­

imity; 
8. The quality of the punishment; 
9. The accidental advantage in point of quality of a 

punishment, not strictly needed in point of quan­
tity; 

10. The use of a punishment of a particular quality, in the 
character of a moral lesson. 

3. On the part of the offender: 
I I. The responsibility of the class of persons in a way to 

offend; 
12. The sensibility of each particular off~n_der; 
I 3. The particular merits or useful qualit~es of any p~r­

ticular offender, in case of a pumshment which 
might deprive the community of the benefit of 
them; 

14. The multitude of offenders on any particular occa-
sion. 

4. On the part ~{ the public, at any particular conj~cture: 
1 5. The • inclinations of the people, for or agamst any 

quantity or mode of punishment; 
16. The inclinations of foreign powers. 
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5. On the part of the law; that is, of the public for a contin­
uance: 

17. The necessity of making small sacrifices, in point of 
. proportionality, for the sake of simplicity. 

'!/:s:,;;~et~;:;:~ 28. Ther_e are some, perhaps, who, at first sight, may look 
coted.from the upon the ruccty employed in the adjustment of such rules, as 
dz~~ge 0.f in- so much labour lost: for gross ignorance they will ·say, never 
Uh/zty bl • If b L , B • trou cs 1tsc a out laws, and passion docs not calculate. ~t 

the evil of ignorance admits of curc1 : and as to the proposi­
tion that passion docs not calculate this, like most of these 
very general and oracular propositions, is not true. Wh:n 
matters of such importance as pain and pleasure arc _at stake, 
and these in the highest degree (the only matters, m short, 
that can be of importance) ~ho is there that docs not calcu­
late? Men calculate, some with less exactness, indeed, some 
with more: but all men calculate. I would not say, that even 
a madman docs not calculate. 2 Passion calculates, more otlr 
1 • · •·er d" t the warm 1 
ess, m every man: m 01ucrent men, accor mg O r 

or coolness of their dispositions: according to the firmnf\~e 
irritability of their minds: according to the nat~re O f all 
motives by which they arc acted upon. ~appily, 0 the 
passions, that is the most given to calculat10n, from and 
excesses of which, by reason of its strength, con5rahncthich 

. li . h l d .3 I meant at um versa ty, society as most to appre 1cn • h t these 
d th f • • t est· sot a f corrcspon s to e motive o pccumary 111 er b hance o 

niceties, if such they arc to be called, have the . eSt c rtance, 
being efficacious, where efficacy is of the most m1P0 

1 Sec Append. tit. [Promulgation]. fi id of the strait 
2 There arc few madmen but what arc observed to be a ra 

waistcoat. 
a See Chap. xii. [Consequences), 33. 



CHAPTER XV 

OF THE PROPERTIES TO BE GIVEN TO A LOT OF 

PUNISHMENT 

1. IT h~ be:n s~own what the rules are, which ought to be Properties are to 
observed m adJustmg the proportion between the punishment be goi,~mcd by 
and th: offence. . The prop:rties to be given to a lot of punish- proport,oll. 

ment, m every mstance, will of course be such as it stands in 
need of, in order to be capable of being applied, in conformity 
to those rules: the qr1ality will be regulated by the quantity. 

2. The first of those rules, we may remember, was, that Property 1. 
the q~antity ?f punishment must not be less, in any case, than Variability. 

what 1s sufficient to outweigh the profit of the offence: since, 
as often as it is less, the whole lot ( unless by accident the 
deficiency should be supplied from some of the other sanc-
tions) is thrown away: it is incjficacio11s. The fifth was, that 
the punishment ought in no case to be more than what is 
required by the several other rules: since, if it be, all that is 
above that quantity is needless. The fourth was, that the 
pwiishment should be adjusted in such manner to each 
individual offence, that every part of the mischief of that 
offence may have a penalty (that is, a tutelary motive) to 
encounter it: otherwise, with respect to so much of the offence 
as has not a penalty to correspond to it, it is as if there were 
no pmlishment in the case. Now to none of those rules c~ a 
lot of punishment be conformable, unless, for every varia-
tion in point of quantity, in the mischief of the sp_ecies uf 
offences to which it is annexed, such lot of pillllshment 
admits of a correspondent variation. To prove· this, let the 
profit of the offence admit of a multitude of degrees. Suppose 
it, then, at any one of these degrees: ~f ~e pu~shmen_t be 
less than what is suitable to that degree, 1t will be mefficactotts; 
it will be so much thrown away: if it be more, as far as the 
difference extends, it will be needless; it will therefore be 
thrown away also in that case. . 

The first property, therefore, that ought to be given to a 
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Property 2. 
Equa/Jility. 
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lot of punishment, is that of being variable in point of 
quantity, in conformity to every variation which can ta~e 
place in either the profit or mischief of the offence. This 
property might, perhaps, be termed, in a single word, 
variability. 

3. A second property, intimately connected with the 
former, may be styled cq11al,ility. It will avail but little, that 
a mode of punishment (proper in all other respects) has h7en 
established by the legislator; and that capable of ~cut 
~crewed up or let down to any degree that can be require ; 
if, after all, whatever degree of it be pitched upon, that ~ 
degree shall be liable, according to circumstances, to pro uce 
a very heavy degree of pain, ·or a very slight one, or even 
none at all. In this case, as in the former, if circumsdced 
happen one way, there will be a great deal of p~in pro u~ 
which will be m·edless: if the other way, there will be_ h~nt 
at all applied or none that will be cfficacio11s. A puius uabl; 
whrn liable ;o this irregularity, may be scylcd1 an ~~~d~ of 

• · l l • one T 1e q d • a 
t1J11·. when free from lt, an cqua) ~ \ . : e deten in · · I ,1\ 1t 1s cru , the 

luill produrcd by the pu1m 1~!1cnt 1:ta1~ccs distinc~. ro:hich 
bl J rr 'l' upnn urcun \ ndiuon • h 

considcra c cg L_ I . . tsclf: upon nc co s by whic 
nawn: of th~ pun1s_11nc:~: ~~t to the circu111sta~~l1e influence 
the oflc.:ndcr_ 1s_ 1_11, ~vir ~le ~o be influenced. Dtbe reciprocf 
a m:in's sens1b1!1ty is '\ccs will in 111anY cas~sin other ,nor c' 
of these very CJrcu111sta of the punish111endt. of punishillcli~d 

l b chc nature 1110 e :h • apP 
i11Aucnccc ? I . produced by at~~ ent whic is d to it, 
the pain w ~1c_ 1 /5cftcct of che punt~ ~~;1 he is e,q~os; p1aY bf 
wiU be the J0111 . 1stances in w 11 l . h the cffcc f sud 

d the circun of w 11c fl nee o • 
to him, an 1e punish111ents'. by the in ue. hJJlents 1 
Now there arc son reatcr altcrat1011 f other pttJllS bilitY o: 
liable to undergo a gs than the effc~t? the case, eq~ag to th1 
c eian circumstance 'c. then as this is . s bclonglll 
1or t:> d So 1ar, ' perc1e b 
liable to un ergo. be regarded as pro . h ·s apt to , 

b'lirv may whic 1 pJac 
uncq ua 1 ., ; . If • shrnent ,,o ( or ill 
punishment 1tse 1c· of a mode of puh~n the /~cllS a place ar~he 

4. An c:x~mp of ba,iisJimetit, w dccerflllllate s Jlot w e o 
p1111is/11,ren/J t to unequablc, JS th~th d from) is sohrne ffeJlder c~rhe pectlt,;arr, 
u,1,;c/1 are ap is baillS c haps t e o wit 
be deficir"' ,,, the party l which p~r . also the case 
this respect. ccd by che aw; no- This 1s 

he ever sec o 
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q11asi-pec11niary punishment, when it respects some particular 
species of property, which the offender may have been pos­
sessed of, or not, as it may happen. All these punishments 
may be split down into parcels, and measured out with the 
utmost nicety: being divisible by time, at least, if by nothing 
else. They are not, therefore, any of them defective in point 
of var_i~bility: and yet, in many cases, this defect in point of 
equability may make them as unfit for use as if they were.1 

5. The third rule of proportion was, that where two Property 3. 
offences come in competition the punishment for the greater C~11!met1s1tr-

ffc . '. abr/rty to other 
o ence must be sufficient to mduce a man to prefer the less. p1111islt111e11ts. 

Now, to be sufficient for this purpose, it must be evidently 
and uniformly greater: greater, not in the eyes of some men 
only, but of all men who are liable to be in a situation to take 
their choice between the two offences; that is, in effect, of 
all mankind. In other words, the two punishments must be 
perfectly co111111ens11rable. Hence arises a third property, which 
may be termed commens11rability: to wit, with reference to 
other punishments. 2 

6. But punishments of different kinds are in very few Ho~, 11110 lotr of 
• ·[c 1 h h ·all h p11111s/1111e11t may mstances um orm y greater one t an anot er; especi y w en be rcrrdered 
the lowest degrees of that which is ordinarily the greater, are perfectly com­
compared with the highest degrees of that which is ordinarily mmsrrrable. 
the less; in other words, punishments of different kinds are in 
few instances uniformly commensurable. The only certain 
and universal means of making two lots of punishment 
perfectly commensurable, is .by makin~ the lesser an in~re~ient 
in the composition of the greater. Tlus may ~e done m either 
of two ways. 1. By adding to the lesser pumshment_anoth~r 
quantity of punishment of the same kind. 2. By adding to 1t 

1 By the English law, there arc sever?! olfc~ccs which arc pu!1~hed by a 
total forfeiture of moveables, not extending to 1mmo.":ables. This 1s the ca~c 
with suicide, and with certain species of theft and hom1C1de. Tn some case-s, this 
is the principal punishment: in others, eve? t~e only one. Th~ co!1seq~:te 
is that if a man's fortune happens to consist m moveables, he 1s rwned, 1 m 
i~moveablcs, he suffers nothing. 

2 Sec Vierv of tire Hard-Labo11r Bill, Lond. 1778, p. 100. . 
For the idea· of this property, ,I must ~cknowlcdge myftf mdeb~;~ ~~7~~ 

anonymous letter in the St. James s Chroroclc, of te 27th O h e~:i;; d'°sposed 
the author of which is totally ~nknown to me. J ~ny ;ne s I b w~ch1 it was 
to think lightly of the instrucnon, on account o t c c 31:"c Y . • us 
first communicated, kt him tell me where I can find an idea more mgeroo 

or original. 



Property 4. 
Charader­
isticalness. 
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another quantity of a different kind. The latter mode is not 
less certain than the former: for though one cannot always be 
absolutely sure, that to the same person a given punishment 
will appear greater than another given punishment; yet one 
may be always absolutely sure, that any given pwushment, 
so as it docs but come into contemplation, will appear greater 
than none at all. 

7. Again: Punishment cannot act any farther than in as f~ 
as the idea of it, and of its connection with the offence, 15 

present in the mind. The idea of it, if not present, cann°~ act 
at all; and then the punishment itself must be i11efficae1ot 
Now, to be present, it must be remembered, and to tse 

all • hmen 
remembered it must have been learnt. But of pums . n 
that can be imagin::d, there arc none of wluch the conn~ctlly 
with the offence is either so easily learnt, or so e.ffica?ou~, 
remembered, as those of which the idea is already h·c1 i! 
associated with some part of the idea of the offence: w 1 c• • mstan' the case when the one and the other have some circu 1•.L 

th b I th. • th case w 0 • 
at e ongs to them in common. When is 1~ e_ d beaJ 

a punishment and an offence, the punishment is 5~ diarac· 
an analogy to, or to be clzaracteristic of. the offenc_e.h n t;hi: 
teristicalness is, therefore, a fourth property, whic . ~tly 61 
account ought to be given, whenever it can convenie 
given, to a lot of punishment. . e will 61 

The_ mode of 8. It is obvious, that the effect of this contriv~c will~' 
prm,shme?t the the greater as the analogy is the closer. The~ gYh_ his JJ 
most emmefltly h ' . e 1s W JC 
rhamcterist,c is t e closer, the more materia/2 that circumSCailC ' e that cal 

flff /; I !lrnrc and a pmnsh1~1~n The closest an~~ 
'~0% (t/llitir· ({),lTJ/JlO/J. Now_ the most mat~rial ci~cf:~:~on, is0

th 

J:, /lj I 1J\1\\\i,, l\'.'.'.J~\ \\h1t1~~::1l~~:~i~:~<;;~: 1~~ 
,;,,,,. ht1rt ~)l . rh:it cJ.l_l s\_\ that ,vhtdl' .c is ot w die c1rc Jllode 

tf1t·r ,./, ,r(. -_ .,1 t•' ,r. is . ro vc. d b}' the c, 
11H·II£ ;111!1<"·'' lar11agc ,licl) r ,-,,11sritLl~c rdiPgl)', tO Jl:1_~\"t 
di<" '111d - •" ' l . t ,vlu,· I ,.., :i t\,CO H set:tfls fitW.., 
,,rl11·1 n•••l'lh, t l<\11( ,,( .,_;tlll,lf~C- -1 •E'· jv •. d ,c1icb3ao,oiC· 

- . I ,-, " 111 I"' "" ',. 1c1 c- •t.tJCcS 
(If 1, ,•JI I J . J· '''"· J., •• rfi;1rtl attflV .i.rJll .. ,.,,,_ ,,, -. - w-t,ut c.shC• .~,s•• 

I s.-.- /vi• ,11!• ,q. • nti, "'""" '" vrc ' .,Jv;1.ur.;1g tlJC pus~ ct I 
Property ul , lwr ·" tficr UI the cxtr-iv.1g.u1r • . which Jdilg o\" 

d. . t appears ro J 3 wars Ul bY Joo in 1.1tmc I •• r Actions I • • - of other b seen 
I r1rc Chap,. VII I ere ;1rc a va:1e•,: 'fbis will e 

. _, . ,, his, I I • \ e oflenn. 
S llcs1du t \ ,,iv H' t \ a11a l ti· 

1 ar an , is :tV ,c . }li11c\\ • 
JJl• . f ptJll IS 
cable o 
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punishment, which of all others bears the closest analogy 
to the ?ffence, is that which in the proper and exact sense of the 
word _is termed retaliation. Retaliation, therefore, in the few 
cases m which it is practicable, and not too expensive, will 
have one great advantage over every other mode of punish­
ment. 

9. Again: It is the idea only of the punishment (or, inPropertyS. 
ot?er words, th~ apparent punishment) that really acts upon theExemplarity. 
mmd; the purushment itself (the real punishment) acts not 
any _farther than as giving rise to that idea. It is the apparent 
punishment, therefore, that does all the service, I mean in the 
waY: of example, which is the principal object.1 It is the real 
p~shment that does all the mischie£2 Now the ordinary and 
obv!ous way of increasing the magnitude of the apparent 
purushment, is by increasing the magnitude of the real. The 
~pparent magnitude, however, may to a certain degree be 
mcreased by other less expensive means: whenever, therefore, 
at the same time that these less expensive means would have 
answered that purpose, an additional real punishment is 
employed, this additional real punishment is needless. As to 
these less expensive means, they consist, I. In the choice of a 
particular mode of punishment, a punishment of a particular 
quality, independent of the quantity.3 2.. In a particular set 
of solemnities distinct from the punishment itself, and accom-
panying the execution of it.4 

10. A mode of punishment, according as the appearance of The most effec­
it bears a greater proportion to the reality, may be said to be 111adl w_ay of 

cl h . f rm ermg a p11n-
the more exemplary. Now as to what concerns 1~ c 01~c o islime11( exem-
the punishment itself there is not any means by which a g1venpfary ,s by 

• • ' b d d I th 111ea11s of quantity of pumshment can e ren ere more exemp ary, an a11atogy. 
by choosing it of such a sort as shall bear an analogy to the 
offence. Hence another reason for rendering the punishment 
analogous to or in other words characteristic of, the offence. 

11 Punishment it is still to be remembered, is in itself an ~oper,~y 6• 
• ' . . fifj~L u} e·mga 1ty. expense: it is in itself an cvil.5 Accordrngly_ the cu r e '! 

proportion is, not to produce more _of 1t than what 1s 
demanded by the other rules. But this IS the case as often as 

1 See Chap. xiii. [Cases unmeetJ, § 1, 2. note. 2 !h· § 4. pa~. iii)·. 
s See B. r. tit. [Punishments). ' See B. II. tit. [Executlon • 
5 Ch. xiii. [Cases unmeet), par. iii. 
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punishm~nt, ~hich of all others bears the closest analogy 
to the ?fience, 1s that which in the proper and exact sense of the 
Word _is termed retaliatio11. Retaliation, therefore, in the few 
cases m which it is practicable, and not too expensive, will 
have one great advantage over every other mode of punish­
ment. 

9. Again: It is the idea only of the punishment (or, inPropertyS. 
0 t?er words, th~ apparent punishment) that really acts upon theExemplarity. 
nund; the purushment itself (the real punishment) acts not 
any _farther than as giving rise to that idea. It is the apparent 
purushment, therefore, that does all the service, I mean in the 
wa~ of example, which is the principal object.1 It is the real 
p~shment that docs all the mischief.2 Now the ordinary and 
obv~ous way of increasing the magnitude of the apparent 
purushment, is by increasing the magnitude of the real. The 
~pparent magnitude, however, may to a certain degree be 
mcreased by other less expensive means: whenever, therefore, 
at the same time that these less expensive means would have 
answered that purpose, an additional real punishment is 
employed, this additional real punishment is 11eedless. As to 
these less expensive means, they consist, r. In the choice of a 
particular mode of punishment, a punishment of a particular 
quality, independent of the quantity.3 z. In a particular set 
of solem11ities distinct from the punishment itself, and accom-
panying the execution of it.4 

10. A mode of punishment, according as the appearance of The most e.ffe,-
• b • j ali b .d b t11al way oj It ears a greater proportion tot 1e re ty, may e sai _to e mzderingapun-
the more exemplary. Now as to what concerns th~ cho1~e of;s/zme,,! exem­
the punishment itself. there is not any means by which a g1venp/a,y 15 by 

' d d l cl means of quantity of punishment can be ren ere more exemp ary, ian at1alogy. 
by choosing it of such a sort as shall bear an analogy to the 
offence. Hence another reason for rendering the punishment 
analogous to or in other words characteristic of, the offence. 

11. Punishment, it is still_ to be reme~bered, is in itself an :::::if~.6• 
expense: it is in itself an ev1l.6 Accordmgly_ the fifth rule ~f 
proportion is, not to produce more of It than what ts 
demanded by the other rules. But tlus is the case as often as 

1 See Chap. xiii. [Cases unmeet], § 1, 2. note. 2 !"· § 4. pa~. iil]·. 
3 See B. I. tit. [Punishments]. ' Sec B. II. tit. [Execution • 
6 Ch. xiii. [Cases unmect), par. iii. 
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lc5s < crc.1111 cha 11 ·ch\_./ c 1 crc~it kmd. The latter mode is not 
.1b,0J1nch· -'lire c/ ()nnJcr: fpr though one cannot always be ·11 • ' 1.1 t to t ie SJm , . 
w1 appear n-n-.1tcr tl • • l p_crson a given punishment 

I :::, 1.111 J.IJothcr g1 · • · h ni.i\· )c alwi\·s b I I \-en purus ment; yet one 
, • , .J so !I tc \' sure ti t . hm 

so .is it doc\ but co . • • ia any given pwiis ent, 
1 • me lllto contcmpl t' ·11 t 1.1n none :it .ill. a 10n, w1 appear greater 

7. A ~Ji11 • p • J 
~r • ~ 1• • 1:nis 11llt'Ilt c:urnot act any farther than in as far 

.is uic le c.1 of It Jnd [ • . . . 
• • • 0 its connect1on with the offence is pre5cnt rn the mir d Tl .d [. . , 

• 11. 1 • 1c I ea o It, 1( not present, cannot act .it .1 , and then ~11,, • J • If b . ,,n; • 
N . u -.. pullJs 1me11t itsc must e 111e_u,cacro11s. 

O\\, • to be present, it must be remembered and to be 
remcn l d • J ' 1 )ere It must 1ave been learnt. But of all punishments 
th_at can be irnagin::d, there arc none of which the connection 
wnh the offence is either so easily learnt, or so eflicaciously 
rem cm be red, as those of \vhich die idea is already in part 
associated wich some part of the idea of the o.tfence: which is 
the case when the one a.nd the other have some circumSta.nCe 
that belongs to them in common. When d1is is the case with 
a punishment and an offence the punishment is said to bear 
an_ a~1alo_r:y t?, or to be cl1arac~cristic of, d1e o.tfen~e-1 C:111;:;; 
tcns1Jcal11css 1s, therefore, a fourth property, which_ 0 cl be 
account ought to be given, whenever it can converuen Y 
given, to a lot of punishment. . ·n be 

Th~ mode ef 8. It is obvious, tl1at d1e effect of tbis contnvance ::In be 
prmrshme,_u the the greater as the analogy is the closer. The analogy_ h · jrL 
most e111111e11t!y ' . ·s whic JS 
charactrrisr,c is the closer, the more matcria/2 d1at c1rcumstance 1 ' that caI1 

• • 1 • tance that ef retalia- common. Now the most matena circums is the 
tion b 1 er d • h • common, • c ong to an orrcncc an a purus ment 111 I t analog)', 

hurt or damage which they produce. The c ~tthe puni.sh­
tl1ercforc, that can subsist between an offence an t11e..., wheD 

h b • b tween ,.A • ment annexed to it, is that whic su sists c nawre: JP. 

the hurt or damage they produc~ is of d1eJ~frcumstaJ1'{ 
other words, that which is constituted b_y l the mode 0 

of identity in point of damage.3 Accord.ing y, 5 to b,nrc:; 
• • • ha iv. He seem fit was v 

1 See Monte-sq. Esp. des Love, L. xii, c 1 P· .L i'dea he had o ·c 
• • In • • w • but t 1at we "b es to l • property of charactensoca ess m vie • ta es be attn ut 

indistinct, appears from the extravagant advan g tJDishmCJlC 
• See Chap. vii [Actions], 3. . . th ways in which tb{u!'g 0ver the 
:, Besides th.is, there are a vane.y o~ ~J be seen by Joo 

may bear an analogy to the offence. s 
table of punishments. 
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punishment, which of all others bears the closest analogy 
to the ?ffence, is that which in the proper and exact sense of the 
word _is termed retaliation. Retaliation therefore in the few 
cases m \ l • h • • • bl d ' ' ha v uc It 1s practica e, an not too expensive, will 

ve one great advantage over every other mode of ptmish­
ment. 

9. Again: It is the idea only of the punishment (or, in Property s. 
0 t!1er words, th~ apparent punishment) that really acts upon theExemplllTity. 
mmd; the pmushment itself (the real punishment) acts not 
any. farther than as giving rise to that idea. It is the apparent 
pwushment, therefore, that does all the service, I mean in the 
wa}'. of example, which is the principal object.1 It is the real 
p~slunent that does all the mischie£2 Now the ordinary and 
obv~ous way of increasing the magnitude of the apparent 
purushment, is by increasing the magnitude of the real. The 
~pparent magnitude, however, may to a certain degree be 
mcreased by other less expensive means: whenever, therefore, 
at the same time that these less expensive means would have 
answered that purpose, an additional real punishment is 
employed, this additional real punishment is needless. As to 
these less expensive means, they consist, I. In the choice of a 
particular mode of punishment, a punishment of a particular 
quality, independent of the quantity.3 z. In a particular set 
of solemnities distinct from the punishment itself, and accom-
panying the execution of it. 4 

10. A mode of punishment, according as the appearance of The 1110s1 e.ffec-
• b • I ali b "d t b t11al way of It ears a greater proportion to t 1e re ty, may e sai . 0 e rendering a pun-
the more exemplary. Now as to what concerns th~ cho1~e of ishme11! exem­
the punishment itsel£ there is not any means by which a g1venpfary '~r by 

• d 1 th means o1 quantity of punishment can be rendere more exemp ary, an analogy. 
by choosing it of such a sore as shall bear an analogy to the 
offence. Hence another reason for rendering the punishment 
analogous to or in other words characteristic of, the offence. 

, b d • • • If Property 6. 11. Punishment, it is still to be reme~ ere , is 111 itse an Fmgality. 
expense: it is in itself an evil. 6 Accordmgly the fifth rule '?f 
proportion is not to produce more of it than what is 
demanded by' the other rules. But this is the case as often as 

1 See Chap. _xiii. {C~ses unmeet], § 1, 2. ~ote. B ll I !b·rl::uri~!t 
3 See B. I. ot. [PurushmentsJ. ... See • • tit. 
5 Ch. xiii. [Cases unmeetJ, par. 111. 
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of c:,:ample, as being the principal one, a particular property 
has already been adapted. There remains the three inferior 
ones of reformation, disablement, and compensation. 

15. A seventh property, therefore, to be wished for in a Propert~ 7. 
mode of p • h • th f b • ifc . S11bserv1ency to urns ment, 1s at o s11 serv1e11cy to re ormation or .r, ,· ,r • J ' re.,orma ,on. 
re;ormmg_ te11~e11cy. Now any punishment is subservient to 
refo~mat1on m proportion to its q11a11tity: since the greater the 
pumsh~nent a man has experienced, the stronger is the ten-
dency It has to create in him an aversion towards ·the offence 
w_hich was the cause of it: and that with respect to all offences 
alike. But there are certain punishments which, with regard 
to certain offences, have a particular tendency to produce 
that effect by reason of their quality: and where this is the 
case, the punishments in question, as applied to the offences in 
question, will pro ta11to have the advantage over all others. 
This influence will depend upon the nature of the motive 
which is the cause of the offence: the punishment most 
subservient to reformation will be the sort of punishment 
that is best calculated to invalidate the force of that motive. 

16. Thus, in offences originating from the motive of ill--:;::PPlied _,~ 
• . ~,mces ongm11-

w1ll, 1 that punishment has the strongest reformmg tendency, 1i11g i11 ill-will. 
which is best calculated to weaken the force of the irascible 
affections. And more particularly, in that sort of offence 
which consists in an obstinate refusal, on the part of the 
offender, to do something which is lawfully required ofhim~2 

and in which the obstinacy is in great measure kept up by his 
resentment against those who have an interest in forcing him 
to compliance, the most efficacious punishment seems to be 
that of confinement to spare diet. 

17 Thus also in offences which owe their birth to the-_1~ offit~nce!,1 • , , . . th orrgma mg , 
joint influence of indolence and pecumary mter~st, at ;11do/enc~ joined 

Punishment seems to possess the strongest reformmg ten- (o pecumary 
. • 1 d ak th fc f th ,merest. dency, which 1s best calcu ate to we en . e orce ? e 

former of those dispositions. And more pa~cularly, m the 
cases of theft, embezzlement, and every species o~ defraud-
ment, the mode of punishment best adapted to this purpose 
seems in most cases to be that of penal labour. 8 ' ' . 1 f • h t Property • 18. An eighth property to be g1~en to a ot o_ pums men Efficacy ,vi(li 
in certain cases, is that of efficacy iv,th respect to d,sablement, or, respect to dis-

• ,r: • J ti eJ ab/emmt. 
1 See Chap. x. [Motives]. 2 See B. I. tlt. [Onences agamst us c • 
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of e."l:ample, as being the principal one, a particular property 
has already been adapted. There remains the three inferior 
ones of reformation, disablement, and compet1sation. 

15. A seventh property, therefore, to be wished for in a Propert~ 7. 

rr:,fde _of punishment, is that of s11bserviency to reformation, or~;::;Jt:,.?' 10 

re.,ormmg_ tet1~ency. Now any punishment is subservient to 
refo~matton tn proportion to its quantity: since the greater the 
pumsh~nent a man has experienced, the stronger is the ten-
dency tt has to create in him an aversion towards ·the offence 
W?ich was the cause of it: and that with respect to all offences 
alike. B_ut there are certain punishments which, with regard 
to certam offences, have a particular tendency to produce 
that effect by reason of their quality: and where this is the 
case, the punishments in question, as applied to the offences in 
qu:st~on, will pro tanto have the advantage over all others. 
Th~s ~uence will depend upon the nature of the motive 
which 1s the cause of the offence: the punishment most 
subservient to reformation will be the sort of punishment 
that is best calculated to invalidate the force of that motive. 

16. Thus, in offences originating from the motive of ill--:tPPlied .1~ ·n . '!}.,tnces ongma-
Wl , 1 that punishment has the strongest reformmg tendency, ting i11 ill-will. 
which is best calculated to weaken the force of the irascible 
affections. And more particularly, in that sort of offence 
which consists in an obstinate refusal, on the part of the 
offender, to do something which is lawfully required ofhim'.2 

and in which the obstinacy is in great measure kept up by his 
resentment against those who have an interest in forcing him 
to compliance, the most efficacious punishment seems to be 
that of confinement to spare diet. 

17. Thus, also, in offences which owe. their_ birth to the -;;;;:!,,;e;,, 
joint influence of indolence and pecuruary mter~st, that i11doten,~ joined 

Punishment seems to possess the strongest reformmg ten- !0 pecuniary 
• • :1 ul d ak th fc f the mterest. dency, which 1s best ca.ic ate to we en _e orce ? 

former of those dispositions. And more pa~cularly, m the 
cases of theft, embezzlement, and every species o~ defraud-
ment, the mode of punishment best adapted to clus purpose 
seems, in most cases, to be that of penal labour. . P tr 8 

18. An eighth property to be given to a lot 0f purushment /Jl:~ witli 
in certain cases is that of efficacy ivith respect to d,sablement, or, respect to dis-

' . • J ti .1 ableme11t. 
1 See Chap. x. [Motives]. 2 See B. I. tit. [Offences agamst w ceJ• 
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of example, as being the principal one, a particular property 
has already been adapted. There remains the three inferior 
ones of reformation, disablement, and compensation. 

15. A seventh property, therefore, to be wished for in a Propert)'. 7. 

mode of punishment, is that of s11bserviency to reformation or ~"}:serv,•~cy 10 
,r, . :I' , rf!_Jorma ,on. 

re;ormmg_ ten~ency. Now any punishment is subservient to 
refo~mat1on ll1 proportion to its quantity: since the greater the 
pwush~nent a man has experienced, the stronger is the ten-
dency it has to create in him an aversion towards the offence 
wJuch was the cause of it: and that with respect to all offences 
alike. B_ut there are certain punishments which, with regard 
to certam offences, have a particular tendency to produce 
that effect by reason of their quality: and where this is the 
case, the punishments in question, as applied to the offences in 
question, will pro ta11to have the advantage over all others. 
Th~s ~uence will depend upon the nature of the motive 
which 1s the cause of the offence: the punishment most 
subservient to reformation will be the sort of punishment 
that is best calculated to invalidate the force of that motive. 

16. Thus, in offences originating from the motive of ill--:;;:pplied .1~ ·u . d '1J.,fllceS ong,na-
WI , 1 that punishment has the strongest reformmg ten ency, ting ir1 ill-will. 
which is best calculated to weaken the force of the irascible 
affections. And more particularly, in that sort of offence 
which consists in an obstinate refusal, on the part of the 
offender, to do something which is lawfully required ofhim!2 

and in which the obstinacy is in great measure kept up by his 
resentment against those who have an interest in forcing him 
to compliance, the most efficacious punishment seems to be 
that of confinement to spare diet. 

17 Thus also in offences which owe their birth to the -,10. offi,~nce! • , • . . th orrgma mg 111 
joint influence of indolence and pecuruary mter~st, at i11dolenc~ Joined 
Punishment seems to possess the strongest reforrnmg ten- (0 pecuniary 

d ak th r f th 111/erest. dency, which is best calculate to we en . e rorce ? e 
former of those dispositions. And more par~cularly, m the 
cases of theft, embezzlement, and every species o~ defraud-
ment, the mode of punishment best adapted to this purpose 
seems in most cases to be that of penal labour. 8 ' ' . 1 f • h 1 t Property • 18. An eighth property to be given to a ot 0 . purus me 1 Efficacy witli 
in certain cases is that of efficacy with respect to d,sablement, or, respect to dis-

' . • J ti J ab/eme11t. 
I See Chap. x. [Motives]. 2 See B. I. ut. [Offences agamst us ce • 
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b ,,,,,.1.mr ,- 1 3 Tl . . Y any ocl1er mode of punishme 
JnJ i"<'·''"Y· ,., . . . IC properties of cxcmplarity and frugality seem 
,, h,,r ,,,,,. ,/,//a pursue the sam_c immediate end, though by diJferent ' 
anJ Sf"'"· 13 0 jl, arc occu p 1cd in diminisl1ing cl1e ratio of the real sh 

fi
to t Jc. a P pa rcn t: but cxcm plarity tends to increase the appare 

ruga.lity to reduce the real. 
~/lzr.r_pn•prrtics 14. Thus 111uch concerning tbe properties to be given 

P""''"''· pu,us 1111ents m general, to whatsoever offences they are to 
<:; ur/cri,,r ,m- • J • applied. Those wlucl1 follow arc of less ;mporrance, eii 

as rcfrrriJ1g only to certain offences in particular, or depei 
ing upon die inJluence of rransito,Y and local circumstan< 

In die first place, the [our distinct ends into whlch 0e"' 
a.nd general end of pwiisJiment is divisible.' may give' 
to so many distinct properties, accordwg ~ any P"b" 
mode of punishment appears to be more parocularly a P 
to tl,c compassing of one or of another of those ends- To t 

2 Sec Chap- ,dii. [Cases unmectl, par, 2. note, 

1 [b. nocc. 
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of example, as being the principal one, a particular property 
has already been adapted. There remains the three inferior 
ones of refor111atio11, disableme11t, and compe11satio11. 

15. A seventh property, therefore, to be wished for in a Propertr, 7. 

rr:,ide. of punishment, is that of s11bservie11cy to reformation, or ;;:;:t:,2' 10 

re_,ormmg_ te11~e11cy. Now any punishment is subservient to 
refo~mat1on m proportion to its q11a11tity: since the greater the 
pwush!nent a man has experienced, the stronger is the ten-
dency it has to create in him an aversion towards ·the offence 
w_hich was the cause of it: and that with respect to all offences 
alike. B_ut there are certain punishments which, with regard 
to certam offences, have a particular tendency to produce 
that effect by reason of their quality: and where this is the 
case, the punishments in question, as applied to the offences in 
qUt~st~on, will pro ta11to have the advantage over all others. 
Th~s ~uencc will depend upon the nature of the motive 
wluch 1s the cause of the offence: the punishment most 
subservient to reformation will be the sort of punishment 
that is best calculated to invalidate the force of that motive. 

16. Thus, in offences originating from the motive of ill----a,ffirpplied .1~ ·n • . d O tllCeS ongma-
Wl , 1 that pumshment has the strongest reforming ten ency, ting i11 ill-will. 
which is best calculated to weaken the force of the irascible 
affections. And more particularly, in that sort of offence 
which consists in an obstinate refusal, on the part of the 
offender, to do something which is lawfully required ofhim:2 

and in which the obstinacy is in great measure kept up by his 
resentment against those who have an interest in forcing him 
to compliance, the most efficacious punishment seems to be 
that of confinement to spare diet. 
. _17. :hus, also, in_ offences which owe. their_ birth to the or;:!{;~;e;11 

JOlllt influence of mdolence and pecuruary mterest, that indolence joined 
punishment seems to possess the strongest reforming ten- (o pecuniary 
dency, which is best calculated to weaken ~e force ?f the mtereSI. 

former of those dispositions. And more pa~cularly, m the 
cases of theft, embezzlement, and every speoes o~ defraud-
ment, the mode of punishment best adapted to this purpose 
seems in most cases to be that of penal labour. 8 ' ' . I f • h t Property • 18. An eighth property to be g1~en to a ot 0 . purus men Efficacy wi(I' 
in certain cases is that of efficacy 1111th respect to disablement, or, respect to d,s-

' • ffi • J ti e] ablement. 
1 See Chap. x. [Motives]. 2 See B. I. tit. [O ences agamst us c • 
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of those offences which can only be committed under favour 
of some relation in which the offender stands with reference 
to ~y person'. or sets of persons, merely by forfeiture of that 
rclat10n: tha~ 1s, of ~e right of continuing to reap the advan­
tages belonging to 1t. This is the case, for instance, with any 
of th?se offences which consist in an abuse of the privileges of 
marriage, or of the liberty of carrying on any lucrative or 
other occupation . 
. 21. Th~ nilltlt property is that of s11bserviency to compensa-Propert}'. 9. 

lton. This property of punishment if it be vindictive com- Subserv,e,~cy 10 
• th · · • ' co111pe11s1111011. pensatl.on at 1s m view, will, with little variation, be in 

proportion to the quantity: if lucrative, it is the peculiar and 
characteristic property of pecuniary punishment. 

22. In the rear of all these properties may be introduced Propcrt~ 10. 
that of pop11larity; a very fleeting and indeterminate kind of Poplllar,ty. 
property, which may belong to a lot of punishment one 
moment, and be lost by it the next. By popularity is meant 
the property of being acceptable, or rather not unacceptable, 
to the bulk of the people, among whom it is proposed to be 
established. In strictness of speech, it should rather be called 
absence of 11npop11larity: for it cannot be expected, in regard to 
such a matter as punishment, that any species or lot of it 
should be positively acceptable and grateful to the people: it is 
sufficient, for the most part, if they have no decided aversi?n 
to the thoughts of it. Now the property of charactem-
tica.lness, above noticed, seems to go as far towards conciliat-
ing the approbation of the people to a mode of punishm~nt, 
as any: insomuch that popularity may be regarded as a ki:1d 
of secondary quality, depending upon tha~ of charactens-
tica.lness.1 The use of inserting this property m the cata!ogue, 
is chiefly to make it serve by way of memen~o to the legislator 
not to introduce, without a cogent necessity, any mode. or 
lot of punishment, towards which he happens to perceive 
any violent aversion entertained by the body of the_people. _ . 

23 The effects of unpopularity in a mode of pumshment Mi11~cl11Jiefs re-11 • • su twg rom ,e 
are analogous to those of unfrugality. The unnecessary pam, 

• • th r: • "-' • a mode ofCl,aracteristical-1 The property of charactensocalness, ere1ore, lS use1w lll 

punishment in three different wars: 1._ Jt renders a mod~ of Pun}sJ]m:;:!~ ~~~ ;:,~:;;,~::,~::. a 
infliction, more easy to be borne m nund: 2. It_ e~ables it, e:f eC! y d . t the 1 memorable: 
tion to make the stronger impression, when it lS there; t at is, ren ers 1 . 2• exem Jar . 
mor~ exet1(plary; 3. It tends to render it more acceptable to the people, that is, 3: popukr. y. 
it renders 1t the more pop11/ar. 
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of those offences which can only be committed under favour 
of some relation in which the offender stands with reference 
to a~y person! or sets of persons, merely by forfeiture of that 
relation: tha~ 1s, of ~e rig?t. of continuing to reap the advan­
tages belongmg to it. This 1s the case, for instance, with any 
of th?se offences which consist in an abuse of the privileges of 
marriage, or of the liberty of carrying on any lucrative or 
other occupation . 
. 21. Th~ ninth property is that of st1bservie11cy to compe11sa-Prope,1~ 9. 

tton. This property of punishment, if it be vindictive com- Subserv,e,!'Y 10 
• th • • • ill "th littl b co111pensat1011. pensatJ.on at 1s m view, w , w1 e variation, e in 

proportion to the quantity: if lucrative, it is the peculiar and 
characteristic property of pecuniary punishment. 

22. In the rear of all these properties may be introduced Propc,11_ 10. 
that of pop11larity; a very .fleeting and indeterminate kind of Popularity. 
property, which may belong to a lot of punishment one 
moment, and be lost by it the next. By popularity is meant 
the property of being acceptable, or rather not unacceptable, 
to the bulk of the people, among whom it is proposed to be 
established. In strictness of speech, it should rather be called 
abset1ce of 1mpop11/arity: for it cannot be expected, in regard to 
such a matter as punishment, that any species or lot of it 
should be positively acceptable and grateful to the people: it is 
sufficient, for the most part, if they have no decided aversi?n 
to the thoughts of it. Now the property of charactens-
ticalness, above noticed, seems to go as far towards conciliat-
ing the approbation of the people to a mode of punishm~11t, 
as any: insomuch that popularity may be regarded as a ~d 
of secondary quality, depending upon tha~ of charactens-
ticalness.1 The use of inserting this property m the catalogue, 
is chiefly to make it serve by way of memen~o to the legislator 
not to introduce, without a cogent necessity, any mode. or 
lot of punishment, towards which he happens to perceive 
any violent aversion entertained by the body of the _people. . . 

23 The effects of unpopularity in a mode of purushment M,~ch•fiefs re-,,_ 
• • • s11lt111g rom tne 

are analogous to those of unfrugality. The unnecessary pam, .. 
1 The property of characteristicalness, therefore, is feful_ f:ma midfi ofCl,:,:::,e;;::•~al­

pwtlshment in three different wars: 1: It renders a blod~ 0 p~ :}:!~ ~~~ ;~:;,.shment, 
infliction, more easy to be b_ome m _mind :h2. Iti~i;: th~r~t: ili~;?s ~nders it the 1. memorable: 
tion to make the stronger impresSion, w en • ' 1 h · 2 xemplary· 
mor~ extll(plary; 3. It tends to render it more acceptable to the peop e, t at is, 3: ;opular. • 
it renders 1t the more popular. 
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pr ' • , c more bricfl , d: l '' npen·:,whichmavbe . , . }, tsa1111,g<j/icacy Th'. 
Illcnr; a11J that wit]; Illl gJ1vcn lI1 perfection to a lot o. fp Is .1~ 
( · L · IC 1 grcatc • urusr 

</) . su )scnwncy to reform;tion. r ;frta:nty than_ the propert 
t ll.\ pr()pcrtv is apr • J le mconve1ucnce is th Fi I . , ' , m genera to , : 
rug-a Jtv: there being .' ' run counter to that , 

dis:1bli11;,. a m..,11 firo111' 'J 1~1 mo~t Jc:15es, no certain way , 
· :-. ·• omg misc u f. · h 

tlmc, disabling him in a g~cat c, w1~ out, at the san 
either to him, ·1{ , 1. ' , measure, rom doing goo 
offcn . bst or ot l<.-rs. The mischief tlJCrefore of c· 

... cc n1ust e so gr ·at d d lot f · J ' t, as to eman a very consideraf 
. o pun1s lmcnt, for the purpose of example b fc . 

\\.arr-intthca ]" • f , eore1tc 
• • PP 1c:1tio11 o a punishment equal to tl1at whi 
Is necessary for the purpose of disablement 

--1.f most c,,,,_ 19 The puni ] f ] . J 1 • 
spicu,,us in J • . s 1mcnt, o w 11c 1 t 1e efficacy in this wa, 
rap/1,1! punirlr- t 1~ g_rcarcst, Is evidently that of death. In tliis case the eflic: 
mmr. of It IS certain. This accordingly is the punishment peculia 

ad.1ptcJ to those cases in which the name of the offenc 
~o long ;is he lives, m;iy be sufficient to keep a whole nat 
m a flame. This will now and then be the case with cc 
pctitors for the sovereignty, and leaders of tl1e factions in, 
wars: though, when applied to offences of so questionaf 
nature, in which the question concerning criminality t 
more upon success than any thing else; an infliction of 
sort may seem more to savour of hostility than punishrr 
At the same time this punishment, it is evident, is i 
eminent degree rmfrugal; which forms one ~mong d1e r 
objections there arc ;igainst the use of it, m any but 
extraordinary cases. 1 ffi · 

d • 1 ay be su 1c1 Other r:1mish-: 20. In or mary cases t 1c purpose ~ onfine 
~~nts III whu-/i ;inswcrcd by one or other of the vanous kinds of c 
,1 ,s 10 be found. d b . l f l . h . • t is die most • an a111s 1n1ent: o w 11c , 1mpnsonmcn 

and efficacious. For when an offence is so circurnSta11Ce 
it cannot be committed but in a certain placeth, asp 

• h a:. s against e case, for the most part, wit oue1!ce the offender 
all the law has to do, in order to d1s_able 1 In 

h. b • m that p ace. committing it, is to prevent 15 emg h abuse 
the offences which consist in the breach ordt e till c 

b passe at as kind of trust, the purpose may e com d -1 general, 
rate, merely by forfeiture of the trust; a.n 11 

l Sec B. I. tit. [Punishments]. 
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of those offences which can only be committed under favour 
of some relation in which the oftcnder stands with reference 
to a~y person~ or sets of persons, merely by forfeiture of that 
relation: that 1s, of the right of continuing to reap the advan­
tages belonging to it. This is the case, for instance, with any 
of th?se offences which consist in an abuse of the privileges of 
marriage, or of the liberty of carrying on any lucrative or 
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that of popularity; a very fleeting and indeterminate kind of Poplllarity. 
property, which may belong to a lot of punishment one 
moment, and be lost by it the next. By popularity is meant 
the property of being acceptable, or rather not unacceptable, 
to the bulk of the people, among whom it is proposed to be 
established. In strictness of speech, it should rather be called 
abse11ce of 1111pop11larity: for it cannot be expected, in regard to 
such a matter as punishment, that any species or lot o( ~t 
should be positively acceptable and grateful to the people: It 1s 
sufficient, for the most part, if they have no decided aversi?n 
to the thoughts of it. Now the property of charac~e~1s-
ticalness, above noticed, seems to go as far towards conciliat-
ing the approbation of the people to a mode of punishm~11t, 
as any: insomuch that popularity may be regarded as a ~d 
of secondary quality, depending upon tha~ of charactens-
ticalness.1 The use of inserting this property 111 the cata!ogue, 
is chiefly to make it serve by way of memen~o to the legislator 
not to introduce, without a cogent necessity, any mode. or 
lot of punishment, towards which he happens to perceive 
any violent aversion entertained by the body of the_people. . . 

23. The effects of unpopularity in a mode of purushm~nt :,[,~~~;:J:0 ,':rhe 
are analogous to those of unfrugality. The unnecessary pam, . . 

th fc • fu] in a mode of Charactmst,cal-
1 The property of characteristicalness, ere ore, IS use . hm t before ness re11ders a 

punishment in three different wars: 1._ Jt renders a mod~ of P~ efte~ infiic- pimisl1ment, 
infilction more easy to be borne m nund: 2. It enables It, esp~ Y ad ·r the 1 11,emorable· 

• • • h ·c • there· that 1s ren ers 1 • • 
tion, to make the stronger unpres51ot1;, w en 1 IS bl' t the people that is, 2. exemplary: 
more exemplary; 3. It tends to render 1t more accepta e O ' 3_ popular._ 
it renders it the more pop11lar. 
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The_ general presumption is, that when punishment is applied, 
pumshment 1s needful: that it ought to be applied, and there­
fore cannot want to be remitted. But in very particular, and 
those al_ways very deplorable cases, it may by accident happen 
?th~rwtse. It may happen that punishment shall have been 
~1cted, where, according to the intention of the law itself, 
It ought not to have been inflicted: that is where the sufferer . . ' 
1s innocent of the offence. At the time of the sentence passed 
~e appeared guilty: but since then, accident has brought his 
innocence to light. This being the case, so much of the des­
tined punishment as he has suffered already, there is no help 
for. The business is then to free him from as much as is yet 
to come. But is there any yet to come? There is very little 
chance of there being any, unless it be so much as consists of 
chronical punishment: such as imprisonment, banishment, 
penal labour, and the like. So much as consists of ac11te 
punishment, to wit where the penal process itself is over 
presently, however permanent the punishment may be in 
its effects, may be considered as irremissible. This is the case, 
for example, with whipping, branding, mutilation, and 
capital punishment. The most perfectly irremissible of any 
is capital punishment. For though other punishments cannot, 
when they are over, be remitted, they may be compensated 
for; and although the unfortunate victim cannot be put 
into the same condition, yet possibly means may be found 
of putting him into as good a condition, as he would have 
been in if he had never suffered. This may in general be done 
very e_ffectually where the punishment has been no otl1er than 
pecumary. . . _. 

There is another case in which the property of rem1SS1bility 
may appear to be of use: this is, where, although the offender 
has been justly punished, yet on account of some good 
behaviour of his, displayed at a time s~bsequent to that o~ the 
commencement of the punishment, 1t may se~m expedient 
to remit a part of it. But this it can scarcely be, 1f ~e propor­
tion of the punishment is, in other respec_ts, what it o~ght ~o 
be. The purpose of example is _the mo~e important_ object, 111 

comparison of that of reformauon.1 It 1s not very likely, that 
less punishment should be required for the former purpose 

1 See Chap. xiii. (Cases unmeet], 2. note. 
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has been justly punished, yet on account of some good 
behaviour of his, displayed at a time subsequent to that o~ the 
commencement of the punishment, it may se~m expedient 
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than for the latter. For it must be rather an cxtraordir 
case, if a punishment, which is sufficient to deter a man ,: 
has only thought of it for a few moments, should not 
sufficient to deter a man who has been feeling it all the ti1 
Whatever, then, is required for the purpose of example, rr 
abide at all events: it is not any reformation on the part of 
offender, that can warrant the remitting of any part of 
if it could, a man would have nothing to do but to rcfc 
immediately, and so free himself from the greatest part 
that punishment which was deemed necessary. Ii~ ore 
then, to warrant the remitting of any part of a pumshm 
upon this ground, it must first be supposed that the pun 
ment at first appointed was more than was necessary f?r 
purpose of example, and consequently that a part of it· 
needless upon the whole. This indeed, is apt enough to b6 
case, under the imperfect systems that arc as yet on c 
and therefore, during the continuance of those sy5te.ms, . 
property of remissibility may on this second ground like" , ._, But 
as well as on the former be deemed a usefw one. 
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whirh tfw rule of pwpnrtinn ahov: l~i\,~;:tlli~ 0 

of 

( ( ( ·l . S\'~tL'I\\, thcrdon:, d 
11 l1l'IV\'I, \l \\\( \ ,\ ~·\· \\\\~\"'t\\\Ct~ro~~b\ernod( 

lJ . ,1, Y "'\ • s pos~• y 
pr~pcr0 w,~t:aki~~;t :~t~rvcy ?f thf -v:~c°chere i~ no:riecl 

Tc> .. ,,,,,;,, c1/I _6. po . ill ·1 pear evident y, erticS J.ll rbJllCl 
,,,,,~ 1,, .. ,,..,,,..,, pu111~l1111cnt, It ,v _ .". ~- II he above prop fpUJllS 
P"""'"'.,."!' of thc111 that pos:,csst:5 3 t , • the ,vay o con1pC 
must t,e "":n•d. T d l . b , t that can be done Ill asions, to . ~;., 

o o t 1c cs • on most ace l co11sJS'-'"'·• 
will therefore be nccessa~y' up 1 x lots, eac t coget 

k 1 . mto comp e l t put f i 

them, and ma c ! 1cm -1. of punis 1?1en arts oft 
. 1111111hcr of l\ilkrcnt ~no~ cs f the consucuen~f the o I 

,I \ wnpl ll"lllms o t1 ~ nature 
the natllre an~ \ ccording to lt.: j e,chib 

. 1·ikrcnt, a b t1 aJlO rr1be) I t bc111g t 11 . l co!ll at. . oge 1c~, cl J. 

\~hich it is dcs1g::C1~/~miss t~ br~~~:e establishe • ro 
,7 It J\\,I Y 111\ , l 1,rnpcrucs proPe~ p 

., • he e eve\ 1ishi11g a c· -1l't• 
,,·t•\V, l \" cstab • \1Jllen' • \ •( \\l • 1111S 

I 1\\l . . -1•(\\l \ \·t~ pl 
I \\ •l -,)\\l,\. \\( • 1\\,. ·fl'l' • ·C~ 
·\1\11 I f\hl'\\\•'. lkl'tk\\l.. 
' ·\·,,·111 1 ;\ ~\\\~ 

I 1•t'\ \ 

,\, \,l't'' bth\~'­
t1 1 y;\r'" ·\in'· 

1. ,.,\,1 • 
t=Al. 

1-· 



PROPERTIES GIVEN TO A LOT OF PUNISHMENT 311 

One • bli hin th ' m csdta 5 g ~ proportion, between more offences 
an one, an more purushments clla.ll one· viz. 
3. Commensurability. ' 

. A _four~ contribu_tes to place the punishment in that situa­
~on m wluch_alone It_can be efficacious; and at the same time 
01 ~e bestowmg on It the two farther properties of exem­

P anty and popularity; viz. 
4. Characteristicalness. 
T~o others ~re_ concerned in excluding all useless punish­

~ent, the one md1rectly, by heightening the efficacy of what 
IS useful; the other in a direct way; viz. 

5. Exemplarity. 
6. Frugality. 
Three others contribute severally to the three inferior ends 

of punishment; viz. 
7. Subserviency to reformation. 
8. Efficacy in disabling. 
9. Subserviency to compensation. 
Another property tends to exclude a collateral mischief, 

which a particular mode of punishment is liable accidentally 
to produce; viz. 

10. Popularity. 
The remaining property tends to palliate a mischief, which 

all punishment, as such, is liable accidentally to produce; viz. 
II. Remissibility. 
The properties of commensurability, characteristicalness, 

exemplarity, subserviency to reformation, and efficacy in 
disabling, are more particularly calculated to augment the profit 
which is to be made by punishment: frugality, subserviency 
to compensation, popularity, and remissibility, to diminish 
the expense: variability and equability are alike subservient 
to both those purposes. 

28. We now come to take a general survey of the system C~1111~aio11 of 
. hi h f th tl11s with tl,e e11-of <1fe11ces: that 1s, of such acts to w c , on account o e 111;11g ,!,apter. 

mischievous conseq11e11ces they have a natural tendency to pro-
duce, and in the view of putting a stop to those consequences, 
it may be proper to annex a certain artificial consequence, 
consisting of punishment, to _be. infli~ted on ~e authors of 
such acts, according to the principles JUSt established. 
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CHAPTER XVI 

DIVISION OF OFFENCES 

§ 1. Classes of Q_{fcnccs. 

Dfstinction be- 1 IT is necessary, at the outset, to make a distinctibon b~ 
tween what are such acts as arc or may be, and such as 011glit to e O en 
olfe11ces and . an e 

• • • d of offences mto • Method pur- 1 This chapter is an attempt to put our 1. cas al one 1 
s11ed in the method. The panicular uses of !"et/1od arc vanous: ?ut thc ·fe;'.:~ unders 
Jo/lowing enable men to understand the things that_ arc the sub_1c~ts O ~f- h sc propel 
divisions. a thing, is to be acquainted with its qualiocs or propcrttcsli ~ et the qui 

some are common to it with other things;. the rest, pec':' Jr. d ':' com pat 
which arc peculiar to any one sort of thmg arc _few m cc • :;1 't know 
with those which are common to it with other thmgs. To m1 a ~t 1•vere n 

d • litl uncssl • respect of its difference, would therefore be omg t e, t therefor 
known also by its genr1s. To understand it perfectly, a man m1:1s which it 
informed of the points in which it agrees, as well as_ of those mosing a lo! 
agrees, with all othl!r things. When a number of obJccts, ~omp ith respc< 
whole, are to be considered together, all of these possc:i51~g wccrtain n: 
one another a certain congruency or agreement denote . Y a e· and th 
there is but one way of giving a perfect knowledge of their natur a~t eith< 
by distributing them into a system of parcels, each of them .;J ,;n onl 
some other parcel, or, at any rate, of the common _whole. h •nto rwo, 
done in the way of bipartition, dividing each supenor _bran~ / gical wt 
but two, immediately subordinate ones; beginning \:,'1th t e others; an 
dividing that into two parts, then each of those parts mto two O ertics w 
on. These first distinguished parts agree in respect of th~se Phl) are pee 
belong to the whole: they differ in respect of those properoes w Cl for exa1 
to each. To divide the whole into more than two parcels _at _onii; two o~ 
into three,_ would not answer the purpose; for, in fact, 1~ is Thus ther 
that the rrund can compare together exactly at the same omc.ki with 
us ~ndeavour to deal with offences; or rather, strictly spea bg,constit 
which possess such properties as seem to indicate them fit to e above 
offences. The task is arduous; and, as yet at least, perhaps for ev~r, busine 
f<?r~e. There is no speaking of objects but by their names: bu:f~c: knowl1 

g1vml1i them names has always been prior to the true and pc f and ere 
of_the1r_natures. _Objects the most dissimilar have bee!l spokc~v~ been sp< 
as 1fthe1r properties were the same. Objects the most similar h Whatever 
of an? treated as if they had scarce anything in common. h •r congr 
covenes may be made concerning them how different soever t e~ di'catc, 
• d ' h' harem ces an disagreements may be found to be from those w 1' ans ca1 

their names, it is not without the utmost difficulty that any m~ of na 
found out of expressing these discoveries by a conformabld se er ofb 
C~ange the import of the old names, and you are in perpetual ang e sure 
nusunderstood: introduce an entire new set of names, and you ~attain 
to be understood at all. Complete success, then, is, as yet at lethast, orst, it 
But an attempt, though imperfect, may have its use: and, at e w 

312 



DIVISION OF OFFENCES 313 

An)'.' act may be an offence, which they whom the community wl,at ought 
~re lI1 the hab_it of obeying shall be pleased to make one: that to be. 
IS, any act which they shall be pleased to prohibit or to punish. 
But, upon the principle of utility, such acts alone ought to be 
made offences, as the good of the community requires should 
be made so. 

2. The good of the community cannot require, that any act No act 011ght to 
should be made an offence which is not liable in some way be 011 offe11ce 
or oth t b d • al ' cl • 'p • th b11t what is er, o e etnment to 1e commuruty. or m e casedetrime11tal to 
of such an act, all punishment is gro11t1dless.1 the comm,mity. 

3. But if the whole assemblage of any number of indivi- To be s_o, it m11st 
duals be considered as constituting an imaginary compound be detnmental to 
b d . . . . some one or 
o y, a commuruty or political state; any act cl1at JS detrimental more of its 

to any one or more of cl1ose members is, as to so much of its members. 
effects, detrimental to the state. 

4. An act cannot be detrimental to a state, but by being n,ese may be 
detrimental to some one or more of the individ11als that com- assigt1able or 
pose it. But those individuals may either be assignable2 or not. 
,massignable. 

5. When there is any assignable individual to whom an If assignable, 
ffi . d . al h • h b tl the offender o ence JS etnment , t at person may e1t er e a person o ter himself, or 

than the offender, or the offender himself. others.' 
6. Offences that are detrimental, in the first instance, to Class 1. 

assignable persons other than the offender, may be termed by Private offe,ices. 
one common name, offences against it1divid11als. And of these 
may be composed the 1st class of offen~es. To contrast ~em 
with offences of the znd and 4th classes, It may also sometimes 
be convenient to style them private offences. To contrast them 
at the same time with offences of the 3rd class, they may be 
styled private extra-regarding offences. Cl 2 

7. When it appears, in general, that th~re are persons th Semi-p":J,li; 
whom the act in question may be detriment3!, but ~hln offences. 
persons cannot be individually assigned, the circle wit 

. fc th possession of which will be 
accelerate the amval of that per ect system~ e descries no difficulties; 
the happiness of some maturer age. Gross ignorj1ce "th them. it must be 
imperfect knowledge finds them out, and strugg cs WI • 

perfect knowledge that overcomes th~_m. 
1 See Chap. xiii. [Cases unmeet], § u. 1. d . . •n such manner as to Perso11s assig11-
a That is, either by name, or at least by 6CC!'pnon, 1 by the circumstance able, how. 

be sufficiently distinguished ~om all others; chor U:,S~dsceSee B. I. tit. [Persona-
of being the owner or occupier of such and su g • 
tion], supra, Chap. xii. [Consequences], 15. 
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An):' act may be an offence, which they whom the community what ought 
~re 111 the hab_it of obeying shall be pleased to make one: that to be. 
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But, upon the principle of utility, such acts alone ought to be 
made offences, as the good of the community requires should 
be made so. 

2. The good of the community cannot require, that any act No act ought to 
should be made an offence which is not liable in some way be an offence 
or othe t b d • al ' tl • p' • th but what is r, o e etnment to 1e commuruty. or m e case detrimental to 
of such an act, all punishment is gro1111dless.1 the community. 

3. But if the whole assemblage of any number of indivi- To be ~o, it must 
duals be considered as constituting an imaginary compound be detrimental 10 

b d . some one or 
o Y, a commuruty or political state; any act tl1at is detrimental more of its 

to any one or more of those members is, as to so much of its members. 
effects, detrimental to the state. 

4. An act cannot be detrimental to a state, but by being These may be 
detrimental to some one or more of the itldivid11als that com- assigt1able or 
pose it. But those individuals may either be assignable2 or not. 
tmassignable. 

5. When there is any assignable individual to whom an If assignable, 
ffc • d • al th • th b l the '!!fender o ence 1s etnment , at person may e1 er e a person ot ier himself. or 

than the offender, or the offender himself. others. 
6. Offences that are detrimental, in the first instance, to Class 1. 

assignable persons other than the offender, may be termed by Private offences. 
one common name, ojfences against individ11als. And of these 
may be composed the 1st class of offences. To contrast ~em 
with offences of the 2nd and 4th classes, it may also sometimes 
be convenient to style them private offences. To contrast them 
at the same time with offences of the 3rd class, they may be 
styled private extra-regarding offences. 

7 When it appears in general, that there are persons to"" <;:lasbsl~-• , . ta1 b h -,em1-pu ,c 
whom the act in question may h_e detnmen . , ut ~u: cffe11ces. 
persons cannot be individually assigned, the arcle within 

• f fc th possession of which wiU be accelerate the amval o that per ect system, e . diffi !ties. 
the happiness of some maturer age. Gross ignorance d~cn: n~ . cu t b; 
imperfect knowledge finds them out, and struggles with em. lt mus 
perfect knowledge that overcomes th~_m. 

1 See Chap. xiii. [Cases unmeet], § 11• 1. d . . • uch manner 35 to Persons assig11-
D That is, either by name, or at least by ;5cr_ipoon, 11, s the circumstance able, how. 

be sufficiently distinguished ~om all othedrs; chor mstdcese/B. I. tit. [Persona-
ofbeing the owner or occupier of such an su goo s. 
tionJ, supra, Chap. xii. [Consequences], 15. 



Class 3. 
Se/f-regardi11g 
o.ffr11ces. 

Class 4. 
Public offences. 

Limits between 
private, semi­
public, and 
public effences, 
are, strictly 
speaking, 1111-

distinguishable. 
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which it appears that they may be found, is either of less 
extent than that which comprises the whole community, or 
not. If of less, the persons comprised within this lesser circle 
may be considered for this purpose as composing a body of 
themselves; comprised with.in, but distinguishable from, 
the greater body of the whole community. The circumstance 
that constitutes the union between the members of this lesser 
body, may be either their residence within a particular place, 
or, in short, any other less explicit principle of union, which 
may serve to distinguish them from the remaining members 
of the community. In the first case, the act may be styled 
an offence agait1st a t1eiglibo11rhood: in the second, an offc~ce 
against a particular class of persons in the commumty­
Offences, then, against a class or neighbourhood, may, 
together, constitute the 2nd class of offcnces.1 To contrast 
them with private offences on the one hand, and public on 
the other, they may also be styled semi-public offences. 

8. Offences, which in the first instance arc detrimental t_o 
th~ offend~r himself, and to no one else, unless it be by th~id 
bemg detrimental to himself, may serve to compose a tlur 
class. To contrast them the better with offences of the first' 
second, and fourth classes, all which are of a transitive nature, 
they might be styled intransitive2 offences· but still better, self 
regardillg. ' 

9. The fourth class may be composed of such acts as ou~~t 
to be made offences, on accotmt of the distant mischief whi~ 1 

they. threaten to bring upon an unassignable indefuutf 
mulatud~ o~ the whole number of individuals, of ~h~c~ ~~ 
commuruty 15 composed; although no particular mdivid 
should appear more likely to be a sufferer by them rbaIJ 

1 With regard ffi • • evident 
that the fewe h t~ 0 . e?ces against a class or neighbourhood, it is d the 

r t e md1v1duals are of which such class is composed, an h ... 
narrower that neighb h d • ' . to w o .. 
th ffi . our oo 1s, the more likely are the persons, ..,e 

e o ence 1s detri I b . . h t in so, .. . menta , to ecome assignable· insomuch t a • • be 
cases, It may be diffi u] d . . • h ther 1t 

ffi IC t to etermme concerrung a given offence, w e It i 
an o ence again t • d. ·d 1 . . h d "d Is s In IV! ua s, or agamst a class or neighbour 00 • j ev1 ent a O th t h 1 • h more 
approaches t~ a . t . e arger the class or neighbourhood 1s, t e classes 
th r a ~mncidence with the great body of the state. The three d b1 

ere10re, are liabl t · • ti er an 
confounded B e_ ~ a certam degree, to run mto one ano 1 s' with al 
tho •d l • ut tlus Is no more than what is the case more or lcs ' b,iect 

se I ea com ' a· ·bute o J for the co . partments under which men arc wont to iStn 
a Se nveme~cc of discourse. 

e Chap. vu. [Actions], 13. 



DIVISION OF OFFENCES 315 

ano_ther. These may be called public offences, or offences 
agamst the state. 

10. A fifth ~lass, or appendix, may be composed of such Class 5. 
acts as_, according to the circumstances in which they are Multifor~ 

com~tted, and more particularly according to the purposes foffe11~;:· by 
to which ~hey a_re applied, may be detrimental in any one of falsehood. 
the ways 111 which the act of one man can he detrimental to 2• '?.ffences 
another. These may be termed 11111/tifarm, or heterogeneous agamst 1"'st• 

oifences.1 Offences that arc in this case may he reduced to two 
1 1. Offences by falsel,ood: 2. Offences against tnist. Sec also par. xx. to The inrperfec­

xxx. and par. lxvi. Maturer views have suggested the feasibility, and the tio11s of la11-
'?1e31?s, of ridding the system of this anomalous excrescence. Instead of con- g,,age an 
sidenng these as so many di11isio11s of offences, divided into ge,rera, correspon- obstacle tc, 
dent and collateral to the several ge11cra distinguished by other appellations, a"a11genrent. 
they may be considered as so many specific differences, respectively applicable 
to those ge11era. Thus, in the case of a simple perso11al inj11ry, in the operation 
of which a plan of falsehood has been employed: it seems more simple and 
more natural, to consider the offence thus committed as a particular species 
or 111odificatio11 of the ge1111s of offence termed a simple personal i11j11ry, than to 
~onsider the simple personal injury, when effected by such means, as a modifica-
non of the divisio11 of offences entitled O.ffe,ices tl1ro11g/1falsehood. By this means 
the circumstances of the intervention of falsehood as an instrument, and of the 
existence of a particular obligation of the nature of a trust, will be reduced 
to a par with various other classes of circumstances capable of affording grounds 
of modification, commonly of aggravatio11 or exte1111ation, to various genera.of 
offences: instance, Premeditation, and conspiracy, on the one hand; Provoc~tion 
received, and intoxication, on the other. This class will appear, but too plainly, 
as a kind of botch in comparison of the rest. But ~uc!i is _the fate C?f science, 
and more particularly of the moral branch; the dJStnbuoon-of things must 
in a great measure be dependent on their names: arrangement, the work of 
mature reBection, must be ruled by nomenclature, the work of popular 
caprice. 

In the book of the laws, offences must therefore be treated_ of as n:i,uch as 
possible under their accustomed names. <?enerical terms, which are I';' con­
tinual use, and which express ideas for which there are _no other terms m use, 
cannot safely be discarded. When any such occur, which cannot be bro~ght 
to quadrate with such a plan of classification as appears to be most conve~en~ 
upon the whole, what then is to be done? There seems to be but one thin~, 
which is to retain them and annex them to the regular part of the sySCemankm 

' • • h h h t hen entire be made to r the form of an appendix. T oug t ey canno • w • th d' .. 
under any of the classes established in the rest of the srs~e~i, eh .1h151ons 
to which they give title may be broken down into lesser divmons, ~h 1di may 
not be alike intractable. By this means, how discordant soev~r wit ti e tli:t 
of the system they may appear to be at first sight, on a closer U!Spcc on Y 
may be found conformable. . f ffi es which are so Jrreg11larity ef 

This must i~evitably be ~he case with tbe nambl O e~c~~f tbem, of doing this class. 
various and uruversal m their nature, as to bi:aaa B ds f offences whatso­
whatever mischief can be done by any other n or d n ° lous 
ever. Offences of this description may well be calle anom~ally.intractable -itihich coultl 

Such offences, it is plain, cannot but show the~s~rcs ilid system be con- /IOI be avoided 
under every kind of system. Upon whatever pnnc1p e 
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great heads: 1. Offences by falsehood: and 2. Offences against 
trust. 

§ 2. Divisions a11d s11b-divisio11s 
Divisions of 11. Let us see by what method these classes may be farther 
C(ll)as0s ,1: sub-divided. First, then, with regard to offences against 

'Jlences • d. .d als 
against person; In lVl U • 
(2) Property! In the present period of existence, a man's being and well­
(3) Rep11tat1011· b • hi h • d l • • • d I· 1 ures c4) Condition'· emg, s appmess an 11s secunty; m a wor , us p eas 
(5) Person a11d and his immunity from pains, are all dependent, more or less, 
property;d (6) in the first place, upon his ow11 pcrso11; in the next place, upon 
Perso11a11 rep11-th • b· h d I • I b. ·ther tation. e exterior o ')ects t at surroun mn. T 1esc o _1ccts arc ct 

things, or other persons. Under one or other of these classes 
must evidently be comprised every sort of exterior object, by 
means of which his interest can be affected. If then, by means 
of any offence, a man should on any occasion become a 
sufferer, it must be in one or other of two ways: 1. absolutely, 

• • d. 1 . I . l • I se the to wit, 1mme 1ate y m us own person; in w uc 1 ca 
offence may be said to be an offence against his person; or, 
2 • relatively, by reason of some material relation1 which the 

o11 any otl1er !tructed, they .c~~not, any of them, with any degree of prop~iety, be con;:::t 
plan. 0 any ~n~ div1S1on. If, therefore, they constitute a blemish m the ;c of a 

syStcm, It 15 such a blemish as could not be avoided but at the expen d·nate 
greater The I h h • • subor 1 

. • . c ass t ey are ere thrown into will traverse, m its but so 
rar:iifications, the other classes and divisions of the present system: ~rr•nc, is a 

lwo d. they of any other. An irregularity and that but a supe~fihciade0v1·auon, 
ess evil th • I ' h. 1 g t h. h an contmua error and contradiction. llut event 15 s I he outset, 

w Jc the fashion of language seemed to render unavoidable a~ t first great 
we shall soon find occasion to correct as we ad vancc. For th0ugh f:rablc, anY 

P 1.. • I . I I . d. • d d arc not re . • s are. 
31(.C ~ 1/JliJ VI 11! I t w olf1·11rc1 of tins elm arc 1v1 c ·r subdiv1s100 

j~~///'/j,1 /() ,my of tlu: {r,11111·1 I l.1,,n, Y<'I thl' rnbscqucnt lcssc. h uld appca~ 

tlN/ • \ \ '\\\\\ 1·\. • \ \i\'is1on 5 •0 111a1Ule~ 
i1 ,, \'\: \l',\\\~', ' ,. \\\\, \'~\\ \,\_\ \C ~\~ fo\\ot:~d P1tic 
i \111 \\ , '11t\\\0l\, \\ \\\\ ~,\ \~\. ,,\ca~11~al~io11ofsd~Pe11db 

\ \ \ I \\, , 1\ \\ • ' \\( ~.~ , ,~\\\\ \ • ~ o\'rO )id to sll' 

1 ·, 11 ',. :, 1 ~i: \,\ \\\ \\ \\,1\\\ \t\~ • \t\11'' \~1:iY bc.:,t, '"~~111• ~~ 
. \ ' \ • ' , ' "'\ \. ' \\ '11\. thl''''' . t~,,t\, • thc11, sib\c o111cil1g \1 ol1~011= 

I·,,, .,,,,1 ,,,1 11,,t .,,11~r• i11csS• .,sell fP.'o stdo 1110". 
r,- 1,,· r',·, i111l,:11•.,.J. ;ii rest: l's )!JPP co all1Jess,oll itri111.,;. b)' J llPo11j 

• r1 rcr1' 1 1c 1111 Lc 1rs rorfca•c1·"1 cec" ,cev 
,. , ... ,., ,I•,,,,,·. ' .,r<· ' rt•••n!:. ,A ,1 ·11,· '. rc;;itC ·s i :i all' • or a._ .. j11ga ...,al 

. ' . I. I • .I ,, '. ,,r • C: 1h• • (1 C .J tO r .,~ ,e .. -
j • •• ; . : l lt' I JI, ~ I t.f, ,, (.. ,r .. ,·11 . ,c•/,1fl, 11.ar1l·, ,r:i,,,,· -rh' ~ vC" I J1 0 r e'i,. bf• 

• ~ •1_•· .. : .,: . ,11· .... f ,.I,,,,, l,l,,,11 tilt.,,,,,, •• l ,,r,·· rr"r~ 1110. ,.,1.1pO 'otbC ooiil..,, 
:. ,.,.:-:'_,,., ··',,"'''' ''r.-,< ,11 .,,,1,r·,.,,I<·••'.·••·••>'· 1,c-111i;'/:1''111.,f3fl'/.":i''' or·:i; 
I. :i:t .' ., : l .• ,: ,,1 'I,, t\ ,.11t1' ,u/11' '/• i,y '/• t, . J1 0 bettltJ ,,, ~,tr 

·· "' '' •• '' ,,,. I 1 ' 111 lt 1111 ' JI lit •111 I ••••I frf( .va ,cfltlO or gre:J 'Jl(C:f 
/~;l~::'' :•r:r'• \1-~~~:;11,n ::~,,',11,, ·'~,;·l,, l,11•,·::'.~',\ ,.,,,,,,,.,/iic." ir1r~~j~gt.J~o:~J1 o~Jcrablel 

;,.,,,., '',\, .i /''''''.' ~-,11t••r, '<.' .,-11h•".1!;.1y, bYI c:ii111crvc.:l~~s ,oris1 
• - , ,< , • ~en> • "'e ci. t 1 r ~-

' ,, • '. c11hcr c. ,:111s ot • Jess rt'''.' b («iu• f Jllore o 
:ind u1 chc or~· 1orc or -wh1' ocl o 
~11 bY• 2. in :i ,1 I objcct,d at chc c 

•,c:or, rcrll3. 3J1 
ob.JC thcr c"- obJccts, 
s01J1C o of ~uch 

IJIJ,cr 
11\1 
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before mentioned exterior objects may happen to bear, in 
the ~ay of ca11sa_lity (see chap. vii. Actions, par. 2.4) to his 
happ~ess. Now mas far as a man is in a way to derive either 
happmess _or security from any object which belongs to the 
clas_s of_ thmgs, such thing is said to be his property, or at least 
he 1s said to have a property or an i11terest therein: an offence, 
therefore, which tends to lessen the facility he might otherwise 
have of deriving happiness or security from an object which 
b~longs to the class of dungs, may be styled an offence against 
his p~operty. With regard to persons, in as far as, from objects 
?f ~hi_s class, a man is in a way to derive happiness or security, 
It 1s m virtue of their services: in virtue of some services, 
which, by one sort of inducement or another, they may be 
disposed to render him.1 Now, then, take any man, by way 
of example, and the disposition whatever it may be, which he 
I~ay be in to render you service, either has no other connec­
tI~:m to give birth or support to it, than the general one which 
~mds him to the whole species, or it has some other conn_ec­
t1on more particular. In the latter case, such a conn~ction 
may be spoken of as constituting, in your favour, a kind of 
fictitious or incorporeal object of property, which is sty~ed 
your co11ditio11. An offence, therefore, the tendency of which 
is to lessen the facility you might otherwise have o( deriving 
happiness from the services of a person thus spec~ally con­
nected with you, may be styled an offe~:e agamst . ~our 
condition in life, or simply against your condiao_n. Condia~ns 
in life must evidently be as various as the relaaons b~ which 
they are constituted. This will be seen more paracularly 
farther on. In the mean time those of husband, ~e, parent, 
child, master, servant, citizen of such or such a city, natural-

of time) will come at length to act upon, or be acted upon b_Y, thboseh?rgans. 
• • h h h I biects in question e t mgs or And this 1s equally true, w et er t e extema O ~ f th . d f those of 

persons. It is also equally true of pains and pleasurl;s O e mm tb: ~easure or 
the body· all the difference is that in the production of th~e, P . . . 

• 'ti th ti which 1t accomparues • m pain may result immediately ro~ <; percep on I from the action of an 
the production of those of the mmd, it can:i~t r_esu twit b means of some 
object of sense any otherwise than by assoc,alton, to • Y . • ones 
connection which the perception has contracted with certain pnor ' 
lodged already in the memory." 

1 See Chap. x. [Motives]. . 9 
. 31 Ch p x [Motives], 3 , _. See Chap. v. [Pleasures and Pains] 15, • a • • 

note. 
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great heads: I oa- b r • rrenccs y ;,dsclzt>od: and 2. Offences against 
trust. 

. . . § 2 • Diz,isio11s and s11b-di11isions 
D1vmons ef 11 L b 

Class 1. •. _ct tJS sec Y \Vhat method these classes may be farther 
(1) Offences sub-divided. First, then, with regard to offences against 

against person; individuals. 
(2) Property; I h · d • , 11 
(3) Repwaiiau; . n t e_ presen~ peno of existence, a mans being and we -
<;) Condition; bemg'. l~1s hap~mcss and his security; in a word, his pleasures 
( ) Person and and 111s munulllt)' from pains arc all dependent more or less, 

property· (6) • t1 £i ' ' 
Pmona,;drcpt1- I1l le l~st pla_ce, upon his ow11 person; in the next place, ~pon 
tation. the exterior oh.1ccts that surround him. These objects arc either 

tlzi,~([S, or other persons. Under one or other ~f these classes 
must evidently be comprised every sort of exterior object, by 
means of which his interest can be affected. If then, by means 
of any '?ffence, a :11an should on any occasion become/ a 
sufferer, 1t must be m one or other of two ways: I. absolute Y• 
to wit, immediately in his own person; in which case the 

011 any other 
plan. 

a- 1 • n· or orrence may be said to be an offence against us pers? ' th ' 
2.. relatively, by reason of some material relation1 wluch e 

d • be confined 
srructe , they cannot, any of them, with any degree of prop~iety, 1 escnt 
to any '?n~ division. If.. therefore, they constitt_Jtc a blemish JJJ ~ 1~nf; of a 
system, It 1s such a blemish as could not be avoided but at_ th~ c. Pb rdinate 
greater. The class they arc here thrown into will traverse, 111 its su O but so 
ramifications, the other classes and divisions of the present sySccn;/ ~rf~nc is a 
would they of any other. An irregularity, and that but a s~1P1~ 1~tdcviacion, 
less evil than continual error and contradiction. llut even .thi~/ ig t the outset, 
which the fashion of language seemed to render unavoida chathcfirst great 
we shall soon find occasion to correct as we advan~c: For th0ug cfcrablc, any 
parcels into which the offences of this class arc d1v1dcd arc not ~divisions arc. 
of them, to any of the former classes, yet the subsequent lesser su 

1 Sec Chap. vii. [Actions], 3 and 24. . . . should appear 
In what 111a1111er If. by reason of the word relation, this part of ~he diVJftll ing manner. 
pleamrc and obscure, the unknown term may be got rid of m the O ~t and pait_Jful 
pai11 depend 11p- Our ideas arc dcri vcd all of them, from the senses; plcasura . \ of sensible 
on the relation ones, therefore, among the rest: consequently, from the op;raU?d to depend 
a man bears to objects upon our senses. A man's happiness, then, 1?ay i- 53:, when such 
exterior o~iects. more or less upon the relation he bears to any sens1}lc O }~~ng to him, or 

obiect is in a way that stands a chance, greater or less, 0 ~ro L t do in one or 
J I • ·f II 1t mus • n • 

averting from him, pain or pleasure. Now t us, 1 at a Ji d. viz. by mo00 : 

other of two ways; 1. In an nctivc way, prop~rly 50 ca/ t~ or acted upond 
or, 2. In a passive or quiescent way, by bcmg mo~e ~n or being 3cteal 
and in either case, either, 1. in an immediate '!lay, by ~cnn~f;ny' other e:xter:y, 
on by, the o;gans of sense, without the mter:,cnuo:n or being acted on Jess 
obiect · or 2 ma more or less remote way, by actmg up . ' of a greater or ·'s 

J • ' • • hi h ( 'th h ·ntervent10n I • cerva.i some other external obJcct, w c WI t c 1 I considcrab e Ill 
number of such objects, and at the end of more or ess 
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before mentioned exterior objects may happen to bear, in 
the ~ay of ca11sa_lity (see chap. vii. Actions, par. 24) to bis 
happ~ess. Now mas far as a man is in a way to derive either 
happmess _or security from any object which belongs to the 
clas_s o~ thmgs, such thing is said to be his property, or at least 
he Is said to have a property or an interest therein: an offence, 
therefore, which tends to lessen the facility he might otherwise 
have of deriving happiness or security from an object which 
b~Iongs to the class of things, may be styled an offence against 
his P:operty. With regard to persons, in as far as, from objects 
?f _thi_s class, a mai1 is in a way to derive happiness or security, 
It IS m virtue of their services: in virtue of some services, 
which, by one sort of inducement or another, they may be 
disposed to render him.1 Now, then, take any man, by way 
of example, and the disposition whatever it may be, which he 
may be in to render you service, either has no other connec­
ti~:m to give birth or support to it, than the general one which 
~mds him to the whole species, or it has some other conn_ec­
t1on more particular. In the latter case, such a conn~cllon 
may be spoken of as constituting, in your favo~r, a_ kind of 
fictitious or incorporeal object of property, which 1s sty~ed 
your condition. An offence, therefore, the tendency of ':'~ch 
is to lessen the facility you might otherwise have o( denvmg 
happiness from the services of a person thus spec~ally con­
nected with you, may be styled an o.ffe~~e agamst . }'.our 
condition in life, or simply against your conditto_n. Conditt~ns 
in life must evidently be as various as the relations by which 
they are constituted. This will be seen more particularly 
farther on. In the mean time those of husband, ~fe, pare~t, 
child, master, servant, citizen of such or such a city, natur -

b ted upon by those organs. of time) will come at length to act upon, or e ~c . • ' be things or 
And this is equally true, whether t~e external obJects /di~=~~ as of those of 
persons. It is also e9ually ~e of pai_ns and pleasur7s O f these, the pleasure or 
the body: all the difference 1s, that m the produ_cnon hi h it accompanies: in 
pain may result immediately fro~ th~ percepoo~s.:rt from the action of an 
the production of those of 0e nund, lt c~~t r_ to wit, by means of some 
object of sense, any otherwise ~an by associa/tond "th certain prior ones, 
connection which the perceptJon has contracte Wl 

lodged already in the memory." 
1 See Chap. x. [Motives]. 

15, 31. Chap. x. [Motives], 39, " See Chap. v. [Pleasures and Pains] 
note. 
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resul_t of any act which comes under the description of a semi­
publi~ offence: for if it be present or past, the individuals who 
expe~1ence, or who have experienced, it are assig11able.1 There 
remams that sort of mischief which if it ever come to exist 
at all, is as yet but future: mi~chief, tbus circumstanced, talces 
the name of danger. 2 Now, then, when by means of the act of 
any person a whole neighbourhood, or other class of persons, 
are e:"Posed to danger, this danger must either be i11te11tio11al 
on his part, or 11ni11te11tio11al.3 If unintentional, such danger, 
when it is converted into actual mischief, takes the name 
of a calamity: offences, productive of such danger, may be 
s~led semi-public offences operating through calamity; or, _more 
~nefly, oJfe11ces through calamity. If the danger be intentional, 
~som_uch that it might be produced, and might convert 
itself mto actual mischief, without the concurrence of any 
calamity, it may be said to originate in mere delinq11ency: 
offences, then, which, without the concurrence of any 
calamity, tend to produce such danger as disturbs the security 
of a local, or other subordinate class of persons, may be 
styled semi-p11blic offences operating merely by deli11q11e11cy, or 
more briefly, offences of mere deli11q11ency. 

13. With regard to any farther sub-divisions, off"ences s;b-di11w,,,ons ol,f 
f th al ouences I ro,ig 1 through calamity will depend upon the natu~e o e sever calamity, dis-

calamities to which man and the several things that are ofmissed. 
use to him, stand expo;ed. These will be considered in 
another place. 4 

0 
.r 

• • ffi f d 1in will follow 2. >.ffe11ces o., 14. Semi-public o ences o mere e que?cy. . . mere tieli11-
the method of division applied to offences agams_t md1~duals. q11mcy, how 
It will easily be conceived, that whatever pam or mcili- '!Z/:Ftr,he 
venience any given individual may be made to suffer, to e~ir,isions of 
danger of that pain or inconvenience may any number ofpri11ateoffe11,es. 
individuals, assignable or not assignable, be expos~d. Now 
there are four points or articles, as we have seen, m r:spect 
to which an individual may be made to suffer pam or 

1 Supra, iv. note. 1 See Chap. xii. [Consequences]. 
a See Chap. viii. [Intentionality]. ti e that of pestilence may 
• See B. I. tit. [Semi-public 08:encesJ. In t_he m~ of iving birth to such a 

serve as an example. A m~, without any mtentlon e~ of it, by bre~ng 
calamity may expose a neighbourhood to tbe dan~ egulations which 

• • • • f th other preventive r quarantine or v10Ja~g an_y O ose fi d . pedient to have recourse to, 
governments, at certain conJunctures, may n Jt ex 
for the purpose of guarding against sucl1 danger. 
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born suhiect of j I 
J • sue 1 or sue 1 :i country, may answer the 

purpose of examples. 

Where there is no such particular cormection, or (what 
comes to the same thing) where the disposition whatever it 
1:1ay be, which a man is~ in to render }'OU servic~ is not con-
sidered as d d' l ' ~pen mg upon sue 1 connection, but simply upon 
tbc good-w11l he bears to you; in such case, in order to express 
wh~t chance you have of deriving a benefit from his services, 
a kin~ of fi~titious object of property is spoken of, as befng 
constituted m your favour, and is called your rep11tat1011. 
An_ ?ffence, therefore, the tendency of which is to Jesse~ the 
fac1l1ty you might otherwise have had of deriving J1appmess 
or security from the services of persons at large, whether 
connected with you or not by any special tie, may be styled 
~n offence against your rcp11tation. It appears, therefore, that 
if by any offence an individual becomes a sufferer, it must ~e 
in one or other of the four points above mentioned; viz .. his 
person, his property, his condition in life, or his rcpucaoon. 
These sources of distinction, then, may serve to form sd 
many subordinate divisions. If any offences should be foun 
to affect a person in more than one of these points at the same 
time, such offences may respectively be pu~ \1~der so ;b~ 
separate divisions; and such compound d1VIsIOnS; .Y. ns 
sub-joined to the preceding simple ones. The several 1':'1~er 
(simple and compound together) which are herein n 

• t perso • established, stand as follows: 1. Offences agams ty 
• roper • 

2. Offences against reputation. 3. Offences agam~t P son 
4. Offences against condition. 5. Offences agamd pe:ita­
and property together. 6. Offences against person an rep 
• th 1 t10n toge er. . con-

12. Next with regard to semi-public offences. Pf\ it is 
sidered with reference to the time of the act from w uc st or 
liable to issue, must, it is evident, be either ~resent, fbe' the 
future. In as far as it is either present or past, It cann~ The 

d 1 altcrauons- 1 as 1 Subsequent consideration has he~e suggeste severa di tinguishab c 
necessity of adding to properly, power, m the chara~ter of a s need itself co 
well as valuable object or subject-matter of possession, ha~)~res(for shortn~ss 
view: and in regard to che fictitious entity here termed coll ,t1ot1 of composi~c 
instead of saying condition in life), it has ~eeu observed t~ ~~ :C,s~:,~ices. for thiJ 
object, compounded of property, rep11t11tlott, power, and rig~ ail of rJ1c sever 
composite object the more p~oper place was therefore at e t 
simple ones.-Note by the Ed1tor,J11ly, 1822. 
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resul_t of any act w~c_h comes under the description of a semi­
publi~ offence: for 1f 1t be present or past, the individuals who 
expe~1ence, or who have experienced, it are assignable.1 There 
remains that sort of mischief which if it ever come to exist 
at all, is as yet but future: mi~chief, thus circumstanced, takes 
the name of danger. 2 Now, then, when by means of the act of 
any person a whole neighbourhood, or other class of persons, 
are e:,cposed to danger, this danger must either be inte11tional 
on his part, or tmintelltional.3 If unintentional, such danger, 
when it is converted into actual mischief, takes the name 
of a calamity: offences, productive of such danger, may be 
so/led semi-public offences operating through calamity; or, more 
?nefly, offences thro11gh calamity. If the danger be intentional, 
~som_uch that it might be produced, and might convert 
itself mto actual mischief, without the concurrence of any 
calamity, it may be said to originate in mere deli11q11ency: 
offences, then, which, without the concurrence of any 
calamity, tend to produce such danger as disturbs the security 
of a local, or other subordinate class of persons, may be 
styled semi-p11b/ic offences operating merely by delinquency, or 
more briefly, offences of mere delinq11ency. . . . . . 

13. With regard to any farther sub-d1v1S1ons, offences S11b-d111islons of 
f th al ojfences thro11gl, through calamity will depend upon the natu~e o e sever ,a/amity, dis-

calamities to which man and the several things that are of missed. 
use to him, stand expo~ed. These will be considered in 
another place. 4 

0 
14. Semi-public offences of mere delinque~cy ~iJ! ~o1low;;ereW::i~: of 

the method of division applied to offences ag~t mdrv~duals. q11ency, how 
It will easily be conceived that whatever pam or mcon- they ,o~es-

. ' b d uffi to the pond 1111th the venience any given individual may e ma e to s er, divisions of 
danger of that pain or inconvenience may any number ofprivate'!ffences. 
individuals, assignable or not assignable, be expos~d. Now 
there are four points or articles, as we have seen, ID r~spect 
to which an individual may be made to swfer pam or 

1 Supra, iv. note. 1 See Chap. xii. [Consequences]. 
• See Chap. viii. [Intentionality]. ti e that of pestilence may 
' See B. I. tit. [Semi-public oa:-encesJ. In t_he m~an of ivin birth to such a 

serve as an example. A m~, without any mtenl:lon g of,t by breaking 
calamity may expose a neighbourhood to the dan&er egula• tions which 

. • • • f th other preventive r quarantine or v10latmg any o ose fi d . edient to have recourse to, 
governments, at certain conjunctures, may n Jt exp 
for the purpose of guarding against such cbnger. 
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ag~inst justice. 3. Offences against the preventive branch of the 
po/tee. :i: O_ffences against the public force. 5. Offences against 
the posztz_vc mcrease of the national felicity. 6. Offences against 
the _public wealth. 7. Offences against population. 8. Offences 
agamst the 11atio11al wealth. 9. Offences against the sovereig11ty. 
~0 - Off:nces against religion. 11. Offences against the national 
mterest m general. The way in which these several sorts of 
offences connect with one another, and with the interest of 
~e public, that is, of an unassignable multitude of the indi­
Vl~uals of which that body is composed, may be thus con­
ceived. 

17. Mischief by which the interest of the public as above Conn!ction of 

d_efined may be affected, must, if produced at all, be pr?duced ~=is7;;;~ fi;~~ 
either by means of an influence exerted on the operations of with anotl,er. 

government, or by other means, without the exertion of such 
~uence.1 To begin with the latter case: mischief, be it what 
I~ will, and let it happen to whom it will, mu~t be pr?duced 
either by the unassisted powers of the agent m question, or 
by the instrumentality of some other agents .. In the latter 
case, these agents will be either persons or things. P~rso?5 
again must be either not members of the commuruty m 
question, or members. Mischief produced by the instrumen-

help doubting whether it would pay for the delay and; trouble: D~ubtl~ 
such a method is eminently instructive: but the faague of following_ it ou~ed 
so great, not only to the author, but probably also to the reader, that Jf car~ ce 
to its utmost length at the first attempt, it mig~t perha~s do mokn d,ssj:J1 
in the way of disgust, than service in the way ofmformaaon. For ow hge, 
like physic how salutary soever in itself. becomes no longer of anby use, w_ ;n 

• • • t but ea mora,y-made too unpalatable to be swaJJowed. Mean ume, 1.t canno fhi b"ect 
ing circumstance to a writer who is sensible of the importance oh s su !1. ' 

• • • • ' • If bli d xhibit what e perceives and anXIous to do 1t Justice, to find_ hi~1s~ o ge to e thin more erfect 
to be faulty, with any view, how mdistmct soever, .0 f s~~e tlu g work fr is to 
before his eyes. If there be any thing new and ongl!ld: d for it 'rt will 
the exhaustive method so often aimed at that I am 10 e -~ it with~ut reluc~ 
therefore, be no great wonder if I should J?Ot be abt ~ ,!m doubtless be per­
tance. On the other hand, the marks ~f St1lfn~ss w c lidtous and not per­
ceived in a multitude of places, are ch1eBy odn!j./0 a _so trumedts are seldom 
fecdy successful, pursuit of this same metho • ew JDS 

handled at first with perfect ease. . . troduced here without 
1 The idea of government, it _may ~e obse~li1:J ~ assume as notorious, 

any preparation. The fact of Its bell!g esta d 5• ' testable Observations 
and the necessity of it as alike obvious an mco°Jit worth looking at in 
indicating that necessity, if any such should be tb_ou: former chapter, where 
this view, may be found by turning to a passagefillustration. See Chap. xii. 
they were incidentally adduced for the purpose 0 

{Consequences], § xvii. 
X 
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g~st ;11stice. 3. Offences against the preventive branch of the 

pohce. ~: O_ffences against the public force. 5. Offences against 
the poszti_vc mcrease of the national felicity. 6. Offences against 
the _public wea!tlz. 7. Offences against pop11/ation. 8. Offences 
agamst the natto,!al zvealtlz. 9. Offences against the sovereig11ty. 
~0 - Off:nces agamst religion. n. Offences against the national 
mterest m general. The way in which these several sorts of 
offences connect with one another and with the interest of 
0e public, that is, of an unassignable multitude of the indi­
VI~luals of which that body is composed, may he thus con­
ceived. 

17 • Mischief by which the interest of the public as above Conn!ction of 

d_efined may be affected, must, if produced at all, be produced t!is7;:~ fi;:,: 
either by means of an influence exerted on the operations of wit/, anotl,er. 
~ovemment, or by other means, without the exertion ?f such 
~~ence.1 To begin with the latter case: mischief, be 1t what 
1~ will, and let it happen to whom it will, mu~t be pr?duced 
either by the unassisted powers of the agent 111 question, or 
by the instrumentality of some other agents. In the latter 
case, these agents will be either persons or things. P~rS0?5 
again must be either not members of the commwuty m 
question, or members. Mischief produced by the instrumen-

help doubting whether it would pay for the delay and; trouble: D~ubtl~ 
such a method is eminently instructive: but the fangue of following_ it ou~ 15 

so great, not only to the author, but probably also co the reader, that 1f car~ed 
to its utmost length at the first attempt, it mig~t perha~s do more diss1;ice 
in the way of disgust, than service in the way of mformauon. For know ge, 
like physic how salutary soever in itself, becomes no longer of anby use, w~f,en 

' • • t b t e a moru y-made too unpalatable to be swallowed. Mean time, 1~ canno u f . b ·ecr 
ing circumstance to a writer, who is sensible of the 1mp<?r~ance O his su !I. • 
and anxious to do itJ"ustice to find himself obliged to exhibit what he perce1fcvest 

. . ' • • • f mething more per ec to be faulty, with any view, how mdistJnct soever, .0 . s1 . hi k it is to 
before his eyes. If there be any thing new and ongl!ld b ~ fc WC?: 'It will, 
the exhaustive method so often aimed at that I am m e ~ . 0 \h~ut reluc­
therefore, be no great wonder if I should I!ot be abf ~ : i,illt d~:i:tless be per­
tance. On the other hand, the marks ~f stilfn~ss w uc Ii "tous and not per­
ceived in a multitude of places, are chiefly owmg to a _so Cl 'cs are sddom 
fecdy successful, pursuit of this same method. New mstrumen 
handled ~t first with perfect e~e. d i introduced here without 

1 The idea of government, 1t _may ~e observ1; • d I assume as notorious, 
any preparation. The fact of Its bC11;1g estabJis~e ' testable Observations 
and the necessity of it as alike obVJous an mcon ht worth looking at in 
indicating that necessity, if any such should be th.0 uf former chaprer, where 
this view, may be found by turning to a passagefillustration. See Chap. xii. 
they were incidentally adduced for the purpose 0 

f Consequences], § xvii. 
X 
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agamst j11stice 3 Offi . th 
po/· Offi. • e~lces agamst e preventive branch of the 
the';~s1: . ences agamst the public force. 5. Offences against 
the i,{te mcrease of the national felicity. 6. Offences against 
agafu~ the wea!th- 7- Offences against population. 8. Offences 
Io. O.ffe e ttatto,!al ivea(t~,. 9· Offences against the sovereignty . 
. t . nces agamst re!tg,011. II. Offences against the national 
m erest m ge 1 Th . . ffc nera • e way m which these several sorts of ili cncbli connect_ with one another, and with the interest of 
vidu~ c, cli~t is, of an Wlassignable multitude of the indi-

. d of which that body is composed, may be thus con­
ceive . 

de 17• Mischief by which the interest of the public as above Conn~ction of 
. fined may be affected must ifproduced at all be produced 11!e. ~me Jim 

either b f .'_n ' ' • d111ts1011s one 
Y means o an umuence exerted on the operanons of wit!, another. 

~ovcmment, or by other means, without the exertion of such 
~~ence.1 To begin with the latter case: mischief, be it what 
1~ will, and let it happen to whom it will, must be produced b1tl1er by the unassisted powers of the agent in question, or 
Y the mstrumentality of some other agents. In the latter 

cas~, these agents will be either persons or things. Persons 
agam must be either not members of the community in 
question, or members. Mischief produced by the instrumen-
help doubting whether it would pay for the delay and; trouble. Doubtless 
such a method is eminently instructive: but the fatigue of following it out .is 
so ?reat, not only to the author, but probably also to the reader, that if ~ed 
~o its utmost length at the first attempt, it might perhaps do more dmemce 
1!1 the way of disgust, than service in the way of information. For knowledge, 
like physic, how salutary soever in itself, becomes no longer of any use, w~en 
~ad~ too unpalatable to be swaJiowed. Mean time, i_t cannot but be~ mo~fy­
mg circumstance to a writer, who is sensible of the importance of his subJ_ect, 
and anxious to do it justice, to find himself obliged to exhibit 'Yhat he percCJves 
to be faulty, widi any view, how indistinct soever, ofsome~g more pe~ect 
before his eyes. Ifdiere be any thing new and orig~al in this w~rk, It 15 _to 
die exhaustive method so often ainied at that I am indebted for 1t. It will. 
dierefore, be no great wonder if I should not be able to q~t it without reluc­
tance. On the other hand the marks of stiffness which will doubtless be per­
ceived in a multitude of piaces, are chiefly owing to a _solicitous, and not per­
fectly successful, pursuit of this same method. New mstruments arc seldom 
handled at first widi perfect ease. . . . 

1 The idea of government, it may be observed, 1s introduced here WJ~out 
any preparation. The fact of its being cstablis~ed, I assume as noton?us, 
and die necessity of it as alike obvious and incontestable. Obs~vano!ll 
indicating that necessity if any such should be thought worth looking at m 
this view, may be found by turning to a passage ~ a forl!ler chapc~ whe~e 
they were incidentally adduced for the purpose of illustratton. See ap. Xll, 

f Consequences], § xvii. 
X 
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_ulSt J11st1ce. 3. Offences against the preventive branch of the 
tolzce. :1-: O_ff'ences against the public force. 5. Off'ences against 
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le poszt1_11c lllcrcase of the national felicity. 6. Offences against 
the _public t/Jcalt/1. 7. Off'cnces against population. 8. Offences 
against the 11atio11al 111ealtlz. 9. Offences against the sovereignty. 
~o. Off'~nces against religion. 11. Offences against the national 
mterest in general. The way in which these several sorts of 
off'ences connect with one another, and with the interest of 
~e public, that is, of an unassignable multitude of the indi­
vi~uals of which that body is composed, may be thus con­ceived. 

17. Mischief by which the interest of the public as above Conn~tlion °1 
d fin d b d d the nme first _e e may be aff'ected, must, if produced at all, e pr? uce divisions· one 
either by means of au influence exerted on cl1e operat10ns of with another. 
~overnment, or by other means, without cl1e exertion ?f such 
~~ence.1 To begin with the latter case: mischief, be tt what 
1~ will, and let it happen to whom it will, mu~t be pr?duccd 
eitl1cr by the unassisted powers of the agent m question, or 
by the instrumentality of some other agents .. In the latter 
case, these agents will be either persons or things. P~rso~ 
again must be either not members of the commuruty m 
question, or members. Mischief produced by the instrumen-

help doubting whether it would pay for the delay and_: trouble: D?ub~~ 
such a metl1od is eminently instructive: but the fatigue of followmg_;c ou_ d 
so great, not only to the author but probably also to the reader, thatdJ_ cca_:ece 

• • • • h haps do more 1ss • .. ~o its utmost length at the first attempt, It m1g . t per . F knowledge, 
1!1 the way of disgust, than service in the way ofmformatJOn. for use when 
like physic, how salutary soever in itself, beco~es 11? 1:!~~ bu:'br a m~rtify­
made too unpalatable to be swallowed. Mean tlme, 1.t c e of his subject, 
ing circumstance to a writer, who is sensible ?f ~he ':s:l{,~~:hat he perceives 
and anxious to do it justice, to find_ hi~1s~lf oblige to f 1thing more perfect 
to be faulty, with any view, how mdistJnct soc:rr•. 0 . S~ll!e this work it is to 
before his eyes. If there be any thing new an I ongindebted for it. 1It will, 
the exhaustive meiliod so often aimed at that 21 uit it without rduc­
Ulerefore, be no great wonder if I should ~ot be ablJc~ !Ji doubtless be per­
tance. On the other hand, the marks ~f Slllfn:ss w olicitous and not per­
ceived in a multitude of places, are ch1cBy 0 'J'"1i,./0 a fnstrumedts are sddom 
fectly successful, pursuit of this same metho • ew 
handled at first with perfect case. d . introduced here without 

1 The idea of government, it _may ~e observi: bed I assume as notori?us, 
any preparation. The_ fact o~ its be";Jg eSCa~lisinc~ntestable. Obs~vallo~ 
and the necessity of It as alike obVJous an th u ht worth looking at m 
indicating that necessity, if any such should be .0 f former chaprer, whe:.e 
this view, may be found by turning to a passage/illustration. See Chap. xu. 
they were incidentally adduced for the purpose 0 

[Consequences], § xvii. 
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0 ~ uti_lity it ought to be, is in every case either to avert 
nuschief from the community, or to make an addition to the 
sum of_positive good. 1 Now mischief, we have seen, must 
co1:1e either from external adversaries, from internal adver­
saries, or from calamities. With regard to mischief from 
ex_ternal adversaries, there requires no further division. As to 
nusc~ief ~rom internal adversaries, the expedients employed for 
avertmg It ~nay be distinguished into such as may be applied 
before the discovery of any mischievous design in particular, 
ai_1d such as caiu10t be employed but in consequence of the 
discovery of some such design: the former of these are 
commonly referred to a branch which may be styled the 
preventive branch of the police: the latter to that of justice. 2 

~econdly, As to the i11stm111e11ts which government, whether 
m the averting of evil or in the producing of positive good, 
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1 For examples, see infra, !iv. note. This branch of the business of govern­
ment, a sort of work of supererogation, as it may be called, in the calendar of 
political duty, is comparatively but of recent date. It is not for this that the 
untutored many could have originally submitted themselves to the dominion 
of the few. It was the dread of evil, not the hope of good, that first cemented 
societies together. Necessaries come always before luxuries. The state of 
language marks the progress of ideas. Time out of mind _the milita_ry ~epar_t­
ment has had a name: so has that of justice: the power which occupies _1tselfm 
preventing mischief, not till lately, and that but a ~oose one, ~e police: for 
the power which takes for its object the introduction of posin_ve good, no 
peculiar name, however inadequate, seems yet to h_ave been devised._ 

3 The functions of justice, and those of the po~ce, mu~t be apt m many 
points to run one into another: especially as th~ business "':'o~d be very badly 
managed if the same persons, whose more paroc~ar duty 1t ~ to act as officers 
of the police, were not upon occasion to act m the cap_aaty of offi~e~s of 
justice. The ideas, however, of the two functions may still be_ kept disonct: 
and I see not where the line of separation can be drawn, unless It be as above. 

As to the word police, though of Greek extracti?n, it see~ to be of F~en_ch 
growth: it is from France, at least, that it has been ~por~ed mto ~r~ac B:am, 
where it still retains its foreign garb: in Germany, if It di~ not ongm~te er~, 
it has at least been naturalized. Taken all tog~ther, the idea. b~lon9~ t? It 
seems to be too multifarious to be susccpoblc of any sm~ c d ~ oon. 
Want of words obliged me to reduce the two branches here spe~c :ro ocli~ 
Who would have endured in this place to have seen two s~~ric :~\!i:!,ity-
phtha110-oara110111ic or crime-pre11e11ti11g, and the plll~iat10-symp . . g the two 

• • ch f h Ii ? ch inconveruences of uruan preventmg, bran es o t e po ~c. . c h wever the Jess, inasmuch as 
branches under the same dcnonunatlon, arc, 0 • will m· many 

. • • b fc d for the two purposes 
the operations reqws1te to e .!;>Cr ormc nl ferred to the head of police, 
cases be the same. Ocher funcoons, cofilio Y re which occupies itself in 
may be referred either to the he~d O a~~wcr tional felicity, or of that 
promoting in a positive way the mcrease of c:en;ublic wealth. See infra, 
which employs itself in the management o 
liv. note. 
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~ality of pe_rsons_, may accordingly be produced by th 
mstrumentality either of external or of i11temal adversariei 
Now when it is produced by the agent's own unassiste1 
powers, or by the instrumentality of internal adversariei 
or only by the instrumentality of things, it is seldom that i 
can show itself in any other shape (setting aside any influenc 
it may exert on the operations of gove~mnent) than eithe 
that of an offence against assignable individuals, or that c 
an offence against a local or other subordinate class of person 
If there should be a way in which mischief can be pr?ducec 
by any of these means, to individuals altogether unass1gnabli 
it will scarcely be found conspicuous or important enough J 
occupy a title by itself: it may accordingly be refcrr_ed to 
miscellaneous head of ojfmccs at,?t1i11st the national ,ntereSl 

I . l . C r· considerable accoun 
omcral. 1 The on y 1111sc 11cr, o any l cl who ,\ d . d. . • te y over 1e 
which can be madt: to impen 111 iscr~mn~a I t complex kir 

b . I , - unuruty is t 1a d 
number of mem crs m t 1C con f and is pro ucc 
of mischief which results from a statdc o w~r, . by their beit 

1. f . al a vcrsanes, . • 
by the inscru,rn.:nta icy o ~xte_rn d encouraged to 111~as1? 
provoked, for instance, or 111vite , {t b . down a m1s_chi1 

In this way may a man very we I n:toie comm~.ty 
and chat a very heavy one, upon t 1e . any of the 111Jur. 

ki art 111 • 1 

general and that without ta ng a P c£. d to parocu. , . t be oncrc 
which came m consequence 0 

individuals. . I . f hich an offcn~e Jll 
Next with regard to th~ ~1sc uc w n the! operaoons 

I bl' by its influence o In a 111' 
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formed. or 3f· whence such uf1st vernrncnt, ththc pri.Jl'' 

I irrcs ron1 • 5 0 go r e 
on t ic sot I e opera non bl to what o 1 . 1 s . I . ·1s to t 1 . c rrna e ic Jlla 
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of_ u~1i(£ it ought to be, is in every case either to avert 
nusc f r~~ the community, or to make an addition to the 
sum o _posmve good.I Now mischief, we have seen, must 
coi_ne either from external adversaries, from internal adver­
saries, or from ~alamities. With regard to mischief from 
ex_ter~al adver~anes, there requires no further division. As to 
nusc~1ef ~rom mtemaladversaries, the expedients employed for 
b~;,rtmg It ~ay be distinguish_ed ~to such ~s m~y be applied 

t?_Jore the discovery of any mischievous design m particular, 
ai_1d such as caiu10t be employed but in consequence of the 
discovery of some such design: the former of these are 
comm?nly referred to a brmch which may be styled the 
preventtve brmch of the police: the latter to that of justice.a 
~econdly, As to the instruments which government, whether 
m the averting of evil or in the producing of positive good, 

1 For examples, sec infra, liv. note. This branch of the business of govem­
me?~• a sort of_ work of supererogation, as it may be called, in the calendar of 
polit:1cal duty, 1s comparatively but of recent date. It is not for this that the 
untutored many could have originally submitted themselves to the dominion 
of the few. It was the dread of evil, not the hope of good, that .first cemented 
societies together. Necessaries come always before luxuries. The state of 
language marks the progress of ideas. Time out of mind the military depart­
ment has had a name: so has that of justice: the power which occupies itself in 
preventing mischief, not till lately, and that but a loose one, the police: for 
the power which takes for its object the introduction of positive good, no 
peculiar name, however inadequate, seems yet to have been devised._ 

3 The functions of justice, and those of the police, m11~t be apt m many 
points to run one into another: especially as th!= business ~o~d be very badly 
managed if the same persons, whose more part:1cular duty It is to act as officers 
of the police, were not upon occasion to act in the ca~acity of offi~e~s of 
justice. The ideas, however, of the two functions may still be_ kept distinct: 
and I see not where the line of separation can be ~a~, unless It be as above. 

As to the word police, though of Gr~ek extractl!'n, it see~ to be of F~en_ch 
growth: it is from France, at least, that 1t has been I!13por~ed mto (?r~at Bntam, 
where it still retains its foreign garb: in Germany, if It di~ not ongm~te ther~, 
it has at least been naturalized. Taken all together, the idea_ belongmg_ t? It 
seems to be too multifarious to be susceptible of any sm~le d~.finiaon. 
Want of words obliged me to reduce the two branches here specified mto one. 
Who would have endured in this place to have seen two sue~ words as ~e 
phtha110-oara11omic or crime-pre11e11ti11g, and the phtha110-sy111phor!c. or calanuty­
pre11e11ti,ig, branches of the police? the inconveniences of um~g the ro 
branches under the same denomination, are, however, the less,~i25!11uc as 
the operations requisite to be performed for the two purpiliesh d f miny 
cases be the same. Other functions, commonly referred ~o e ea. 0 . PU ~e, 
may be referred either to the head of tha~-:wer ~hilfe1·~~f~r 1:; thi;: 
promoting in a positive way the increase o e nano~ I Ith • Sec infra 
which employs itself in the management of the public wea • • 
!iv. note. 
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can have to work with, these must be either persons or things. 
Those which are destined to the particular fw1ctio11 of 
guarding against mischief from adversaries in general, b_ut 
more particularly from external adversaries,1 may b~ dis­
tinguished from the rest Wlder the collective appellation of 
the public military force," and, for conciseness' sake, the military 
force. The rest may be characterised by the collective appella­
tion of the public wealth. Thirdly, with regard to the sou:ce5 
or fWlds from whence these instruments, howsoever applied, 
must be derived, such of them as come under the denomina­
tion of persons must be taken out of the whole number ol 
persons that are in the community, that is, out of the total 
population of the state: so that the greater the population, thf 
greater may cceteris paribus be this branch of the public w'ealth; 
and the less, the less. In like manner, such as come W1der the 
denomination of things may be, and most of them commonl) 
are, taken out o~ the sum total of those things which are _the 
separate propera~s of the several members of the comm~ty: 
the sum of which properties may be termed the ,iat1ot1a1 

wealth :2 so that the greater the national wealth, the great:1 

cceteris paribus may be this remaining branch of the public 
wealth; and the less, the less. It is here to be observed, tha! 
if the influence exerted on any occasion by any individua 
over the operations of the government be pernicious, it musi 

1 I • fr • inate . t IS om abroad that those pernicious enterprises are most apt to ong 0 
which come backed with a greater quantity of physical force than the rers; a 
wh~ are in a more parf:icular sense the officers of ~usti~e are wont t~ f~:;e o 
!he~ com,~and. Mischief, the pcrpetrarion of winch 1s ensured ~lie work o 
uc magmtude, may therefore be looked upon in general :l5. petratec 

txle?101 adversaries. Accordingly, when the persons by whom l~ lS pry loosCl 
are m such force as to bid defiance to tl1e ordinary efforts orjusucili~Ye increas 
themselves fmm their original dmomination in propornon ~1embers of~ 

, t ~1 Ii / / I \ \ ~\ \,rin~ no longer al adversaric:: 

( 
I'/ (i'I . l( (,'//('' // 1e}' au; IHI :l'I 1111011 '. )l)\i\\~ with_ cx~cr~~c perlllanenC 
', ( II I ' I \ 1·\hn \\\\\1\\ a h ' ) \C\,e\\ll'l\· s . hCI 

, /i •1 \' r ',\ \11~t , \ \\ \\\\·\\, \\~\\ distinc~0~ut ii 

\\ I , \ \W \\\~, \,\,.·\ \, ~\\\ \, ,\\\\\\~. e('(h thC ,ca\th is thouE 
'' ' ,1 \\\\\, . • \\,, \\\, \\\ \~ • \,11l\ ,~ sc\"es, t 1 a: 

\I\ I I,\ \ I \\ \\\ \\, \\·\\\(', \\ (\'\\\\\\\ M ,,a\is t\,c\~;b\C· alleicpfC 
. ,,,,,1 , ,, ·,\\';', •\\\\ \\ \,i.\ \\\ \th a,11 ,· the \l co''"'tt,voll e,\to 

I\'. I ' \ I '\ \ ., \ \ • ' • ,\ d ,.. t1Y th:l ti '" . p1 
·' .. 1,,1•' ,l,c\\l'''' 1i:s~c•. blic ,,c ondcrc frcgoc:11 words bC :,..i,,orJle11Jli~ 
l ;i\1~1~h t'' ~cc t,c c;;:1 t1_1c ,;i~ cot;{ :ci11f; ~her tf'i111at:~ pla~~cbis g 
cJI~ 11 1111•- i,cr'"'~ nor is_ r ,uis~c :sh ,:i1~Y will, ,nge ·s tlJ:it 

1,1,,1,,-,I ,.rcfc.l •. ,fi,11r'lf-:II ,,,r11• ,e~r1or1lc ro ch opcr :a 
r:-,I .I .-111 I\" ' · 1• 1 (H . •<' '' I jrt <jl (lt.1<, sO pr 
,t:d'-"'. •"L (.,;_..:;.11 '. 1;111~\••'~ ·rhl,,e ~. ,,,er" ,101fC' 
fie_, ~- '; :.11 d _tfu. l ,en ct-, 1r tf t p,t.!r t,, 1,c 

1.:;l ;l • l fl ,II 1 ( 1- J1J" 
111 . '1, s1111, -11 ,-f11 '"<·1 j I ,,.._ ,, .1 , r11t. 
th' f·ll-- ,,·t ,,.,,,, l f 11 1"' .\ 
tf111~ • rh1·11• , r;c&1•" • 

7 I \.·t.·11 t I J . i; I It<•) • it, th'-•111 ,1. 
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be in one or <:>ther of two ways: I. By causing, or tending to 
cause, opera~1ons not to be performed which ought to be 
performed; m other words, by impeding the operations of 
go~ernment. Or, z. By causing operations to be performed 
":luc!1 ought t1ot to be performed; in other words, by mis­
d,rectmg them. Lastly, to the total assemblage of the persons 
by whom the several political operations above mentioned 
c_ome to be performed, we set out with applying the collec­
tive appellation of the government. Among these persons 
there c?m!110nly1 is_ some one person, or body of persons whose 
office tt 1s to assign and distribute to the rest their several 
~epartments, to determine the conduct to be pursued by each 
m tl1e performance of the particular set of operations that 
belongs to him, and even upon occasion to exercise his 
function in his stead. Where there is any such person, or 
body of persons, he or it may, according as the tum of the 
phrase requires, be termed the sovereign, or the sovereignty. 
Now it is evident, that to impede or misdirect the operations 
of the sovereign, as here described, may be to impede or 
misdirect the operations of the several departments of govern­
ment as described above. 

From tl1is analysis, by which the connection between the 
several above-mentioned heads of offences is exhibited, we 
may now collect a definition for each article. By offences 
against external sewrity, we may understand s?ch offen:es 
whereof the tendency is to bring upon _the public a ~schief 
resulting from the hostilities of foreign adversaries. By 
offences against justice, such offenc~s whereof the tende11;cy ~s 
to impede or misdirect the operatl~ns of that p~wer ~hich is 
employed in the business of gua!ding the pu~hc agamst the· 
mischiefs resulting from the delinqueno/ of mteI?al adver­
saries, as far as it is to be done by expedien~, which do not 
come to be applied in any case till after ~he discovery of some 
particular design of the sort of those which they are calcula~ed 
'to prevent. By offences against the preventive branch of the_ t/,ce, 
such offences whereof the tendency is to impede or IDIS rect 

"d ·1 In the United Provinces, 
1 I-should have been afraid to have sat t1ecessan Y·h • th t one assembly 

in the Helvetic, or even in the Germanic body~ w ,e:h!re ~as there in the 
in which an absolute power ovelrdthe wht~ r:}:·certain to find an answer 
Roman Commonwealth? I wou not un e a 
to all these questions. 
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be in one or ~ther of two ways: r. By causing, or tending to 
cause, opera~1ons not to be performed which ought to be 
performed; 111 other words, by impeding the operations of 
go~ernment. Or, z. By causing operations to be performed 
~luc~1 ought not to be performed; in other words, by mis­
d,rectmg them. Lastly, to the total assemblage of the persons 
by whom the several political operations above mentioned 
c_ome to be performed, we set out with applying the collec­
tive appellation of the government. Among these persons 
there c~m!110nly1 is some one person, or body of persons whose 
office it 1s to assign and distribute to the rest their several 
~epartments, to determine the conduct to be pursued by each 
m tl1e performance of the particular set of operations that 
belongs to him, and even upon occasion to exercise his 
function in his stead. Where there is any such person, or 
body of persons, he or it may, according as the tum of the 
phrase requires, be termed the sovereign, or the sovereignty. 
Now it is evident, that to impede or misdirect the operations 
of the sovereign, as here described, may be to impede or 
misdirect the operations of the several departments of govern­
ment as described above. 

From this analysis, by which the connec~on be_~een the 
several above-mentioned heads of offences 1s exhibited, we 
may now collect a definition for each article. By offences 
against external see11rity, we may understand s~ch oren~es 
whereof the tendency is to bring upon _the public a ~schief 
resulting from the hostilities of foreign adversaries. By 
offences against justice, such offences whereof the tende~cy ~s 
to impede or misdirect the operations of that p~wer ~hich ts 
employed in the business of gua!ding the pu?lic against the· 
mischiefs resulting from the delinquen~ of mte~al adver­
saries, as far as it is to be done ?Y expedien~, which do not 
come to be applied in any case till after the discovery of somd 
particular design of the sort of those whi~h they are calcula~e 
'to prevent. By oll"ences aoainst the preventive branch of th~ Pdi~/,ce, 

~< <!> d • • d r mis rect such offences whereof the ten ency 1s to 1mpe e 0 

"d ·1 In the United Provinces, 
1 I-should have been afraid to have 531 t1ecessari Y·h • th t one assembly 

in the Helvetic, or even in the Germanic body! w /r\!re .:,35 there in the 
in which an absolute power over the whdole rrt: ,:rain to find an answer 
Roman Commonwealth? I would not un erta e 
to all these questions. 
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or of that --:.ruchxpe ients that come toe i:nqucn:r of intern 
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wh,ch the _scock oi' instruments employed in the scrv> 
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ment or reward, the eyes of those, whosoever they be, to 
whom the management of these engines is entrusted cannot 
always see, nor, where it is punishment that is to be adminis­
tered, can 0ei~ h~ds b~ always sure to reach him. To supply 
these defic1enc1es m pomt of power, it is thought necessary, 
or at least 11sef11! (without which the tmtlz of the doctrine 
would be nothing to the purpose), to inculcate into the minds 
of the people the belief of the existence of a power applicable 
to the same purposes, and not liable to the same deficiencies: 
the power of a supreme invisible being, to wl1om a disposition 
of contributing to the same ends to which the several institu­
tions already mentioned are calculated to contribute, must for 
this purpose be ascribed. It is of course expected that this 
power will, at one time or other, be employed in the pro­
moting of those ends: and to keep up and strengthen this 
expectation among men, is spoken of as being the employment 
of a kind of allegorical personage, feigned, as before, 1 for 
convenience of discourse, and styled religion. To diminish, 
then, or misapply the influence of religion, is pro tanto_ to 
diminish or misapply what power the state ~as of combating 
with effect any of the before-enumerated kinds of offences; 
that is all kinds of offences whatsoever. Acts t11at appear 
to hav'e this tendency may be styled offences against religion. 
Of these then may be composed the tenth division of the class 
of offences against the state. 2 

1 See par. xvii. with regard to justice. . . . . . h 
1 It may be observed, that upon this occa5.lon I consider religion. in no ';t J/ 

light, than in respect of the influence i~ may ~ave on the happm~s Os fo: 
present life As to the effects it may have m assunng us of ?3!Pripanng .u e 
a better life to come, this is a matter "".hich c~~es not w1 t e cogruzanc 
of the legislator. See tit. [Offences against rel1g1~nJ. lfc . t God 

I say offences against religion, the fictitious ennty: not O ences agai:casio~ 
the real being. For, _what sor~ of pain shhu11Jhe ai}~!:e ~:~~ hl~~ Should it 
to a being unsuscepnble ofpam? J:Iow s ou 3? utation or his condition? 
be an offence against bis person, his propertyffihis rep ainst ~ligion foremost. 

It has commonly bee!l the "'aj{ to putho enc:;t:f with that of reverence. 
The idea of precedence IS natur Y en~ug conn ce there are other methods 
'EK Auh dpxwµEo-Oa. But for expre~s1ng ~ever;n ;hod and perspicuity, it is 
enough that are less equivocal. And 10 _pomt li !11e neither the nature of the 
evident, that with regard to offences against re g1on~r the reason there may 
mischief which it is their tendency to rbduc~ n the consideration of the 
be for punishing them, can be understoo • u~ otlirr;r sorts of offences. In a 
several mischiefs which result from the diver mischievous, that offences 
political view, it is only because those o ers are 
against religion are so too. 



Connection of 
offences agai11st 
t/1e national 
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general rvith 
the rest. 
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really. Fals~l10ods, of whatever kind they be, agree in this: 
t1hat th~y giv~ men to understand that things are otherwise 
t ian as 111 reality they are . 

. 2~. P~rsonation, forgery, and perjury, are each of them-in what they 
dist1I~gu1she~ fro?1 other modes of uttering falsehood by differ. 
certam special ctrcumstances. When a falsehood is not 
a_ccompanied by any of those circumstances, it may be styled 
simple falsehood. These circumstances are, 1. The form in 
which the falsehood is uttered. 2.. The circumstance of its 
~elating or not to the identity of the person of him who utters 
it. 3. The solemnity of the occasion on which it is uttered.1 

The particular application of these distinctive characters may 
more commodiously be reserved for another place.2 

23. We come now to the sub-divisions of offences byS11b-divisions of 
falseh~od. These will bring us back into the regular track off;,~::J~,e 
analysis, pursued, without deviation, through the four pre-·determined by 
ceding classes. the divisio!,s of 

B h . . . h b ] th tire precedmg y w atever means a mischief is broug t a out, w 1e er classes. 
falsehood be or be not of the number, the individuals liable to 
be affected by it must either be assignable or unassignable. 
If assignable, there are but four material articles in respect to 
which they can be affected: to wit, their persons, their pro-
perties, their reputations, and their conditions in life. !he c~e 
is the same, if, though unassignable, they are compnsable m 
any class subordinate to that which is composed of the whole 
number of members of the state. If the falsehood tend to the 
detriment of the whole state, it can only be by operating in 
one or other of the characters, which every act that i_s an 
offence ao-ainst the state must assume; viz., that of an offe1!-ce 

0 • • • • t the preventive against external security, agamsc JUstice, agams . th 
~ h bli fc gamst e branch of the police, against t e pu c orce, a_ 

increase of the national felicity, ag~st the p~bli1 wej!• 
against the national population, agamst ~e n~tionli ~e ' 
against the sovereignty of the state, or agamst Its re gwn. 

. till more material; viz., 1. The 
1 There are two other orcumstances 5 d. 2 The oint or article in 

parties whose interest is affected by th~ falschoo • howe!r enter not into 
which that interest is affected. These orcum~~es, is as ~e shall see, to 
the composition of the gen~rical character. {~ 1;;~ r. 'tit. [Falsehoods] 
characterize the several speoes of each genus. 

9 Ibid. 
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I'! •• If thc,e /,e .rny ans which ,1ppc,r liable to affect t 

'".'" ".'. ~n,·. """ 0 • "'""' of die above ways, by 
O 

cratin 
p "Jud" ' ' 'I ti le C Xtcn ul sccu city of the state or orf t, intc! 

_;
1 r-':rr.i/ :,·, 'ii 

t!:r rrst. 
'"ctlrJt\"• t J l 1· c ·. ' 
.' • • • • (2 t ic Pll 1 Jc wrcc; ot the increase of the nation 

ldirny; 0 1 the public we.1/t/1; of the national population; 
the n., !Jnna/ we,dtl,; of tl,c sovereignty; or ofceligion; at d 
"""e "·""' d1

,1t lt JS not dca, in w/1id1 of all these ways th, 
will a/leer lt mos,, no; but tl,.1t, accordinR to contingenci, 
they may a/fret it in one of these ways 0;1Jy or in anothe 

suc!1 _ act, may be collc.:ctcJ togetl1cr under a miscellaneo 
d1ns1()11 by themselves, and styled o(fcnccs against tlte nation 
r"nracst in _(!1'11cra/. O{ tl1ese then may be composed the eleven, 
:ind last division o{ the class o{ offences against the state .. 

Sub.,/,,,,,,.,,,,, ,,, 2 0. We come now to class tl ,c f, li:1, : consisting of ,,,,,ft[fo, 
c·,JH 

5 
"

11
"- 1· Tl I l I d . d eidi 

of cnccs. 1esc, as 1.:is Jccn a rca y intimate , are d mrratcd. d 

oil;_:nccs by /,dsclroorl, or offc.•nces concerning tmst. Un er 
head o{ offrnccs by falsehood, may be comprehend:d, 

I Jir,JJ1011 r ,:f 
o[f,-n,es hy 

/d/scho,:,d, 

• . ~~ S1mple folschooJs. 2. Forgery. 3. l'crsonaaon._ 4• of £al, 
Let us observe in what particulars these four kinds 
/iood agree, and in what they differ. . ificd in oth 

Offe""' /,y 21. Offences by folscl,ooJ, however d1vers . . son 
I 

, d • • h I • • 1 t tl1cy co11s1st m fi, ,,.,,,.,. , "' parttculars, ave t lIS m common, t la e shall s, 
"'l:Jt they a,r;rct· b f I f fry of discourse or rather, as w Eb Ji 
with o,;c a,,_ a use o t le acu . , . he sentiment o e 

otl,,·r. hereafter, of the faculty of mfluencmg t I 
1
·
5
c Tl1e u 

in other mcn, 2 whet 1cr y iscourse O . Ji manner 1 b d • r ot 1crw · 
of discourse is to influence belief, and tb

1
~t 111 su; as they a 

d d that t 11ngs ar to give other men to un erstan . gularly dra~ 

~ • • be observed, is not ~e r. p:,Jscho• J This division of fal.sd1oods, It is to vilI not here adnut _o . r case, i 
out: rliat being what tli_e I1.1t~ire of the ca.sethan these. In a par~cu~ from t 
may be infinitely diversified m other ":tr, writing, is distingwt~ particul 
instance, simple falsd1ood wdhcbn uttered o} mouth; and has ~at rcputatio 
s.1mc falsclwnd when ur~cre y wor here it strikes ag:uns ailed a l[h 

• • dm.-,Jy I mean, w b has been c _,, tu name given to It accor ,., •. h b n uttered Y ·ved a CJJ
5 

in which case, the instr'!mcnt It as cc er it might have rcce~herc has n 
Now it is obvious, that In tl1e s~m~ mt~~~ed by writing.d B~]dnd i~ the 
n ~me in all other cases w~ere lt _is Ju r that has dispose .~_;ty of c1rcu,.1, 

" h • parucu a the IJWJ'-' · cc happened ro be any t mg mThe case is that among hich const1CUoft 
• • ch a name. . ' 'fj d chose w th part cases to give It su, • h . been d1vers1 e · · n on e · cUI 

stances by which It m1gl1t Jvc; peculiar share':'£ artenu~hich thesd i;ee 

Jibe_!, happef r ;~~;e~nf:fi~r i~ virtue o~ th~~~:~cg;y rartic::rit t~ stti 
insntutors o an d y of che act, or m v have dispos 
stances have o~ the ten enc thee account they may 
force wit~ wh!ch ~m any o 

the Imagmanon. 
u~o~ee B. I. tit. [Falsehoods]. 
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really. Fals~hoods, of whatever kind they be, agree in this: 
thhat th~y g1v~ men to understand that things are otherwise 
t an as m reality they are . 

. 2~. P~rsonation, forgery, and perjury, are each of them-in what they 
dist11~gu1shc~ fro?1 other modes of uttering falsehood by dfffer. 
ccrtam special etrcumstances. When a falsehood is not 
a_ccompanicd by any of those circumstances, it may be styled 
stm_Ple falsehood. These circumstances are, I. The farm in 
which the falsehood is uttered. .z. The circumstance of its 
~elating or not to the identity of the perso11 of him who utters 
it. ;. The solemnity of the occasio11 on which it is uttered.1 

The particular application of these distinctive characters may 
more commodiously be reserved for another place. 2 

23. We come now to the sub-divisions of offences byS11b-divisions of 

falseh~od. These will bring us back into the regular track off(;':,~:0%~re 
analysis, pursued, without deviation, through the four pre-determined by 
ceding classes. the divisio!,s of 

B h . . . b J th the preceding y w atever means a rruschief 1s brought a out, w 1e er classes. 
falsehood be or be not of the number, the individuals liable to 
be affected by it must either be assignable or unassignable. 
If assignable, there arc but four material articles in respect to 
which they can be affected: to wit, their persons, their pro-
perties, their reputations, and their conditions in life. !he c~e 
is the same, if, though unassignable, they are compnsable m 
any class subordinate to that which is composed of the whole 
number of members of the state. If the falsehood tend to the 
detriment of the whole state, it can only be by opera~g in 
one or other of the characters, which every act that ~s an 
offence against the state must assume; viz., that of an off~ce 
against external security, against justice, against the prC;venuthve 

~ h bli r: against e branch of the police, against t c pu c rorce, . alth 
increase of the national felicity, against the p~bli1 wealth' 
against the national population, against ~e n~ttonli ~e ' 
against the sovereignty of the state, or agamst Its re gion. 

• till more material; viz., 1• ~e 1 There are two other arcumstances 5 d. 2 The point or article 10 

parties whose interest is affected by th~ falseboo • however enter not into 
which that interest is affected. These arcumTh~es, e is as ;_.e shall see, ro 
the composition of the gen~rical character. ;; ';. I. 'tit. [Falsehoods] 
characterize the several speaes of each genus. 

I (bid. 
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him, is bound to perform for the benefit of another. Or 
more fully, thus: A party is said to be invested with a trust: 

porl'cr over him· all th • h" "d This . • 1 • e power 1s on 1s s1 c. being the case as the word 
rrg It was emploved th d • h h • ' • h . • e wor porver nug t per aps, without any deficiency 
:~ t ;r5ense, ha,:e been o_mitted. On the present occasion however, as in speak­
. g trusts this word 1s commonly made more use of than the word rit1/1t 
it seemed most r "bl fc h 6 ' I e ig1 e, or t e sake of perspicuity, to insert them both. 

t Jnay be expected that, since the word tmst has been here expounded the 
wor . s porvcr and right, upon the meaning of which the ell.l'osition of the ;ord 
tmst is made to depend, should be expounded also: and certain it is, that no 
two \".ords can stand more in need of it than these do. Such exposition I 
~cco_rd1_11gly sc~ about to give, and indeed have actually drawn up: but the 

ctails mto whICh I found it necessary to enter for this purpose, were of such 
lei_igth as to take up more room than could consistently be allotted to them in 
this place. With respect to these words, therefore, and a number of others, 
such as posse:sion, title, and the like, which in point of import are inseparably 
conncctc~ w1t!1 them, instead of exhibiting the exposition itself, I must content 
~nysclf with giving a general idea of the plan which I have pursued in franiing 
It: and as to every thing else, I must leave the import of them to rest upon 
whatever footing it may happen to stand upon in the apprehension of each 
reader. Power and right, and the whole tribe of fictitious entities of this stamp, 
arc all of them, in the sense which belongs to them in a book of jurisprudence, 
the results of some manifestation or other of the legislator's will with respect 
to such or such an act. Now every such manifestation is either a prohibition, 
a_ command, or their respective negations; viz. a permission, an~ the declara­
tion which the legislator makes of his will when on any occas1on he leaves 
a~ act uncommandcd. Now, to render the expression of the rule mor~ ~?n­
c1se, the commanding of a positive act may be represented by the prohib1t1on 
o_f the negative act which is opposed to it. To know then ~ow to _expound a 
nght, carry your eye to tl1e act which, in the circumstances m 9u_e~t1on, would 
be a violation of that right: tlie law creates tlic right by prohibiting that act. 
Power, whether over a man's own person, or o':'er othe~ persons, or over 
things, is constituted in the first instance by permisSJon: but m ~ _f~ as the law 
takes an active part in corroborating it, it is created by proh1b1t1on, and by 
command: by prohibition of such acts (on the part of oth_er persons) as are 
judged incompatible with the exercise ofit; and upon occaSJon, by command 
of such acts as are judged to be necessary for the removal of such ~r su~h 
obstacles of the number of those which may occur to impede the exerase oftt. 
For every right which the law confers on one party, w~cf:her th: ~arty e 
an individual a subordinate class ofindividuals, or the public, It there ):1;:1poses 
on some oth~r party a duty or obligation. But there may be laws _whi\ co:;:­
mand or prohibit acts, that is, impose d~tics, with?ut any 0th:r :~w :e dthe; 
benefit of the agent· these generate no nghts: duties, therefor • Y d t 
e.,tra-regardi11g or self-regarding: extra-regarding have rights to correspon ° 
them: self-regarding, none. . · dcr to be correct 

That the exposition of the words power and right must• m or d On; 
enter into a great variet}'. of details, may be presen::e ~e tli:re;:·which 
branch of the system of nghts and powers, ~nd but am~n other things, be 
property is composed: to be corrc~t, th~n, it fm~, h prop!rty is susceptible. 
applicable to the whole tribe _o~ ~odificat1ChI5 h ti: ~Jllers and rigltts that com­
But the commands and ~rohi?1t1ons, by w d are ~f many different forms: 
Pose those several modifications ~e cre~tc. • h pass of a single para-

• • • t1on within t c com to comprise the expos1oon m ques 
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Ojfcnres of rl:is 24. It is th 
class in sc>me in- b ,] . e c?~1:11011 property, then, of the offences th~ 
sri111crs cJwzJ:,· c.: on$ to this d1v1s1on, to run over the same ground that. 
:,~i;,s11,~;n; in occupied] 61,1, • those of the preceding classes. But some of therr 

as we s 1a sec arc t • • d l , ' • • ~p , on vanous occas10ns, to rop c 
~ 1an~c.: the names ,vl11ch bring them under this division: th 
Is cl_11efiy thl' case with regard to simple falsehoods. Othe1 
retam theJr na~nes unchanged; and even thereby supersed 
the_ names v,·l11ch ~vould othenvise belong to the offenct 
which they. denommare: this is chiefly the case with regar 
to pcrsonanon, forgery, and perjury. When this circum 
stance then, the circumstance of falsehood, intervenes, i 
some cases the name which takes the lead is that whic 
indicates the offence by its effect; in other cases, it is th~ 
which indicates the expedient or instrument as it were b 
the help of v,·hich the offence is committed. Falsehood, tak 
it by itself, consider it as not being accompanied by any othc 
mate~a1 circumstances, nor therefore productiv~. of : 
matcnal effects, can never, upon the principle of utility, c 
stitutc any offence at all. Combined with other circumstance: 

h. h • y nc 
there is scarce any sort of pernicious effect w 1c it 1:1a 
be instrumental in producing. It is therefore rather 111. com 
pliance with the laws of language, than in consideration d 
the nature of the things themselves, that falsehoods are mac 

. f d I d • the character separate mention o w1 er t 1e name an m . h if 
distinct offences. All this would appear _plam enbug chat • 
were now a time for entering into part1cul~rs :_ I uc f orde 
what cannot be done, consistently wit~1 ~~y prutph e ~ 0 the 
or convenience, until the inferior d1v1s1ons o t os 
classes shall have been previously cxhib_ited. t A crust i 

A trnst-1vhat. 25. We come now to offences agamSC trus • in tb 
where there is any particular act which _on~ paJ;rred o 
exercise of some porvcr, or some right, 1 wluch is co 

f fjctitiOI 
. f . h (fc the rwo sorts o t so £ 

Power a11d 1 Powers, though not a spcci~s o rig ts 0 ~ disparate) arc ye d d 
right 1v!,y 110 entities, termed a power and a right, arc altogdct er may be cmployesp' c, 

, . h h h or power maY complete defmi- included under rights, t at w crcvcr t c w . h t wherever you_ 3 rigl 
tion is here word right may also be employed: The rcas'f: is, t t of him as havin~ goo< 

git!Cfl of them. of a person as having a power, you ral a ~osp;;tion does not ~o a rigb 
to such power: but the converse o t s P t f man as h:1ving kc ari 

there arc cases in which, though you may spca i~ :ny other wa}'. rr::ncc, I 

you cannot speak of him as ha_ving a po_wc;, :: have a right, for J~S bavc fl 
mention of that word. On vanous ?ccasion Y rivate person, yo 
the services of the magistrate: but if you are a p 
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him, is bound to perform for the benefit of another. Or, 
more fully, thus: A party is said to be invested with a trust, 

P,0 ;"er over him: all the power is on his side. This being the case, as the word 
~,g ~ was employed, the '."'ord porver might perhaps, without any deficiency 
~n t c sense, have been omitted. On the present occasion however as in speak­
!ng of trusts this word is commonly made more use of than thd word right 
It ;ccmcd most eligible, for the sake of perspicuity, to insert them both. ' 

t may be expected that, since the word tmst has been here expounded the 
wor~s power and r(r:ht, upon the meaning of which the exposition of the .;ord 
tmst is made to depend, should be expounded also: and certain it is, that no 
two '".ords can stand more in need of it than these do. Such exposition I 
acco_rd1_ngly set about to give, and indeed have actually drawn up: but the 
details mto which r found it necessary to enter for this purpose, were of such 
le~gth as to take up more room than could consistently be allotted to them in 
this place. With respect to these words, therefore, and a number of others, 
such as posse:sio11, title, and the like, which in point of import are inseparably 
connected with them, instead of exhibiting the exposition itself, I mwt content 
~nyself with giving a general idea of the plan which I have pursued in framing 
It: and as to every thing else, I must leave the import of them to rest upon 
whatever footing it may happen to stand upon in the apprehension of each 
reader, Power and right, and the whole tribe of fictitious entities of this stamp, 
arc all of them, in the sense which belongs to them in a book of jurisprudence, 
the results of some manifestation or other of the legislator's will with respect 
to such or such an act. Now every such manifestation is either a prohibition, 
a_ command, or their respective negations; viz. a permission, an~ the dedara­
tlon which the legislator makes of his will when on any occasion he leaves 
an act uncommandcd. Now, to render the expression of the rule mor_e ~~m­
cisc, the commanding of a positive act may be represented by the prohibition 
of the negative act which is opposed to it. To know then ~ow to _expound a 
right, carry your eye to the act which, in the circ~mstances m 9u_e~t1on, would 
be a violation of that right: the law creates the nght by prohibiting that act. 
Power, whether over a man's own person, or _o';er othe~ persons, or over 
things, is constituted in the first ins_tanc~ by l?ermmion: but m ~ _f~ as thC:/tw 
takes an active part in corroborating It, It 1s created by proh1b1t1on, an Y 
command: by prohibition of such acts (on the part of oth_er persons) as are 
judged incompatible with the exercise ofit; and upon occasion, by commant 
of such acts as are judged to be necessary for the removal of such !'r sfu~ 

b f hi h to impede the exerCISe o It. o staclcs of the number o those w c may occur th h art b 
For every right which the law confers on one party, w~e. ili t : I? Y se~ 
an individual a subordinate class of individuals, or the public, It ere hil: 1hmpo 

• 11· • B t th c may be laws w c com-on some other party a d11ty or o • 1ga11011. u er h • th tlie 
hib • h • • d ties without any ot er view an mand or pro It acts, t at 1s, impose u • . h fc may be either 

benefit of the agent: these generate no right~: dut:Ies, t. e~e 0;i• correspond to 
e:1:tra-regardi11g or self-regarding: extra-regardmg have ng ts 
them: scl•-regarding, none. . t i order to be correct, 

That the exposition of the words power and right must!, n d ppear On,. 
• f d ·1 y be presen y ma e a • ·-w-cnter into a great vancty o etai s, ma d b e are those of which 

branch of the system of rights and powers, ~n u: 0 ~~ng other things, be 
property is composed: t~ be corrc~t, th~n, It fw%~ha property is susceptible. 
applicable to the whole tnbe _o~ ~odificatJ~~~ the owers and rights that com­
But the commands and prohib1t1ons, by w d Pf many different forms: 
pose those several m~c!ific~tions a~e cre~tW~ :;; c:mpass of a single para­
to comprise the expositlon m qucst1on wit 



332 PRINCIPLES OF MORALS AND LEGISLATION 

when, being invested with a po111er, or with a right, there is 
certain behaviour ~hich, in the exercise of that power, c 
of that right, he is bound to maintain for the benefit of sorr 
other party. In such case, the party first mentioned is style 
a trustee; for the other party, no name has ever yet been founc 
for want of a name, there seems to be no other resource tha 
to give a new and more extensive sense to the word bc11eficiar. 
or to say at length the party to be benefited.1 

graph, would therefo_re be impossible: to take as many paragraphs for it 
would be necessary, In order to exhibit these different forms, would be 
engage in a detail so ample, that the analysis of the several possible spc?cs 
property would compose only a part of it. This labour, mi.inviting_ as it _w: 
I have accordingly undergone: hut the rrn1lt of it, as may well be un~fn~ 
~cmed too voluminous and minute to be exhibited in an o~ithne Ii e ct 

I I ~ h iennfic purpos present. Happi y it is not necessary, except on Y or t c sc .d the pct 
arrangement, to the understanding of any thin~ that need be s:u onf the ci1 
branch of the art of legislation. In a work which should crcat O k if co 
branch of that art, it would find its proper place: and in_ su~h a w~lc' of ti 
ducted upon the plan of the present one, it would be mdispcns~ •3 prct 
limits which seem to separate the one of these branches from t~e ;t %'e furth 
ample description will be found in the next chapter: fr<?m wtic scions to 1 
lights respecting the course to be taken for_ d~vclopm\~ :oll~cted. Sec 
annexed to the words right and power, may 111c1dcntally . 
particular, § 3 and 4. Sec also par. 55 of the present cl1_pter: 1 chc usual str:U 

J might have cut this matter very short, by prow: ;ng '.:s 3 privilege, t1 
and saying, that a power was a faculty, afid_ ~hat a ~:gt i:1: in~nity of sue: 
so on following the beaten track of de m1_~on.d p1ointcd out": a pow.~h 

' · l"k I . ent has been a.irca Y . 1 have net method Ill cases I c t le pres ' h' . the case is, t 1cy d .,-,ul' 
' • ·1 • • lta-anyt mg. . • an a"·. 

not a-any tl1111g: nclt icr is a ng 1 • I with d111y ,,/1/rga11011I, fictiuo 
• • . s. these cogct icr ' b of t ,osc I 

of them any supenor genu • • ' being of the num er ·u t;atcd than 
tudc of others of the ~ame st:11npby no' other means be l us 

. f h. I the import can I II as entities, o w 1c 1 . b to rea ones. as we . 
showing the relation wlucl~ th~y t;f:d in the law Iangu~g:, is styled, ii t 

, The first of these par:1:c •~c~c given to him- Th_ei~tc1i111mon spec~ j3 
common speech, by the n I' I I w a ccslllY q11c 1,11st. I . As to th d 
technical language of the ~ng tsJ ~u~;tcly, no name _fo_r ll_Jlj\!liprical, an ' 
we have observed, there is, un or h omplex it JS stl . some su 
phrase, it is antiquated French, and thoufn f~Il length would run :nth" crust 
the highest degree obscure. The phrase I cree· he to whose us the {lo!ll 
manner as this: cest11y al i1s~ de q11i le "'t~r:~11y q,;e 1,11sl is cal)ed ~Jmewhere 
benefit is created. In a particular _case, f hi I have seen h1II1 ms not ve 

• • J • 1itatton o t s, er sec itt< law fidei-co111n11ssar111s. n 111 . This term, howcv 'jidei-coJn~ h 
oth~r called in English a f!de-cm~t~:eit should have _bc~d~; the good fatu, 
expressive. A fidc-c?mrn1tt~,can ';nc who is c~rnmit~ rornisC- 13u~n0Ul 
seems, literally sp~along, to consist in the kcepmg_ o_ d:cd common do ti: 
another. Good fa!th seems to romisc in the case. It JS l~Iige a man cocciden' 
may be created with?ut ~y pthe more effectually ~'? ~s merely an a 
to exact a promise, m or e~ he will do. But t is 

h ·ch he is made to pronusc § 6 note. 
w I eot Chap. v. ' 

a See Fragment of Govemm ' 
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The trustee is also 'd h 

upon hi b . sadt ~o ave a trust conferred or imposed 
hi m, to e mveste with a trust, to have had a trust given 

a~n to execute, to per(orm, to discharge, or to fulfi1. The 
p ty t~ be. benefited, is said to have a trust established or 
cr1eated m his favour: and so on through a variety of other p irases. 

a 26• N~w it may ?~cur, that a trust is oftentimes spoken o(O.ffell(es agai,rst 
s a. species of co11d1t1on :1 that a trust is also spoken of as a tmst, condition, 

~pectes of property: and that a condition itself is also spoken ofa~d propmy, 
tn th Ji h w,1y ranked 
.fi e same g ~-. ~t may be thought, therefore, that in the"?1~ separate 

rst class, the divmon of offences against condition should dwmons. 
have been included under that of the offences against property: 
and that at any rate, so much of the fifth class now before us as 
contains offences against trust, should have been included 
under one or other of those two divisions of the first class. 
B_u~ _upon examination it will appear, that no one of these 
d1vts1<;>ns could with convenience, nor even perhaps with 
propnety., have been included under either of the other two. 
It will appear at the same time, that there is an intimate 
~onnection subsisting amongst them all: insomuch that of the 
lists of the offences to which they are respectively exposed, 
any one may serve in great measure as a model for any other. 
There are certain offences to which all trusts as such are 
exposed: to all these offences every sort of condition will be 

circumstance. A trust may be created without any such thing. What is it 
that constitute~ a legal obligation in any case? A comm:ind, express or virtual, 
together with purushment appointed for the breach ofu. By the same means 
may an obligation be constituted in this case as well as any other. Instead of 
the word be11ejidary, which I found it necessary to adopt, the sense would ~e 
better expressed by some such word as bt11ejicie11dary (a word analagous. m 
its formation to refere111Jary), were it such au one as the ear could bllllg 
itself to endure. This would put it more e.lfectually out of doubt, that the 
party meant was the party who 011glst to recei~e the. benefit, whether he 
actually receives it or no: whereas the word bmejictary ~g~t be understoo~ to 
intimate, that the benefit was actually received:. while m offences aga.mst 
trust the mischief commonly is, that such be!lefit IS reaped not by the person 
it was designed for, but by some other: f?~ ms_tance, the ~tee .. 

1 It is for shortness' sake that the propoS1t1on IS stated as it stands 11? th~ text. 
If critically examined it might be found, perhaps, to be sc~rcely Justifiable 

• th .fi • • • • characterized by the two by the laws of language. For e ct1t1ous entitles, . eak 
abstract terms, tnist and co11dition, are not subaltema~e ~ut dispara~~ To sp . 
with perfect precision, we should say that he who IS mv~ted W,1 tha trUStdi~ 

k f b • • t d with a condition· VIZ, e con • on that account, spo en o as emg 1nves e • cak f the 
tion of a trustee. We speak of the condition of a trustee as we sp 0 

condition of a husband or a father. 
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found exposed: at the same time that particular species of C 

offences against trust will, upon their application co particul 
conditions, receive different particular denominations •. 
will appear also, that of the two groups of offences into ,~h!< 
the list of those against trust will be found naturally to d1v1c 
itself, there is one, and but one, to which property, taken 
its proper and more confined sense, stands exposed: an~ th 
these, in their application to the subject of property, will 1 
found susceptible of distinct modifications, to which ~ 
usage oflanguage, and the occasion there is for distinguislUI 
them in point of treatment, make it necessary to find name: 

In the first place, as there are, or at least may be (as we sh: 
see) conditions which are not trusts,1 so there are trusts 
which the i?ea would not be readily and naturally un~c 
stood to be mcluded under the word condition: add to whic 
that of those conditions which do include a trust, the grea~ 
~umber include other ingredients along with it: so that t 

idea of a condition, if on the one hand it stretches bey0ndft 
"d f f • o t J ca o a trust, docs on the other hand fall short o it. 

l . those 
scvcra sorts of trusts, by far the most nnpo~tant ;rb ,J; iai 
which it is the public that stands in the relation ° . etlf:J;hei 
Now these trusts, it should seem, would hardly prernt ,ditii 
selves at first view upon the mention of the w?r co~ nt 
At any rate, what is more material, the most impor a co 
the offences against these kinds of trust would not ~ee~oni 
included under the denomination of.offences a?ams ould 
tion. The offences which by this latter appella:t11 wffect 1 
brought to view, would be such only as sceme tol ~ is cc 
interests of an individual: of him, for example, w_ 1 off en 
sidertd as being invested with that condition. ]3u~ jntert 
against public trust, it is the influence they have on material p 
of the public that constitutes by m_uch the mhst have on 1 

of their pernicious tendency: the mfluence t f edieir in.flue~ 
interests of any individual, the only ?art bo the appella~ 
which would be readily brougl~t to view c"~ely as nothi1 

of offences against condition, 1s compara 1 to che interc 
d . h tt ntion at once • trtist 'Fhe word trust 1rects t e a e . uestion 1s . 

of that party for whom the_ personf tlieq epithet pubbC, 
which party, upon the addition o 

1 Infra, 55. 
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immc atcly widerstood to be the body composed of the 
whole assemblage, or an indefinite portion of the whole assem­
blage of th~ me~bers of the state. The idea presented b the 
wdrds P11~/,c tmst 1s clear and unambiguous: it is but an ob~ure ili ambiguous garb that that idea could be expressed in by 
~ ~ords public condition. It appears, therefore, that the 

~nnc1pal part of the offences, included under the denomina­
kon of offences _against trust, could not, colT'modiously at 

ast,. ~ave been mcluded under the head of offences against 
cond11:J.on. 

It is evident enough, that for the same reasons neither could 
they have been included under the head of offences against 
property. It would have appeared preposterous, and would 
have argued a total inattention to the leading principle of the 
W?ol~ work, the principle of utility, to have taken the most 
m1sc~evous and alarming part of the offences to which the 
public stands exposed, and forced them into the list of 
offences against the property of an individual: of that indivi­
dual, to wit, who in that case would be considered as having 
~ him the property of that public trust, which by the offences 
m question is affected. 

Nor would it have been less improper to have included 
conditions, all of them, under the head of property: and 
thereby the whole catalogue of offences against condi~o~, 
under the catalogue of offences against property. True 1t _IS, 

that there are offences against condition,_ whi~h perhaps '_"1th 
equal propriety, and without any change m their nature, might 
he considered in the light of offences against property: so 
extensive and so vague are the ideas that are wont to be 
annexed to both these objects. But there_ are other ~£fences 
which though with unquestionable propnety th:}'.' might be 
referred to the head of offences against condition, could 
not, without the utmost violence done to language, be forced 
under the appellation of offences agai~t pr?pero/· _Prop_ebi• 
considered with respect to the proprietor, implies mvana Y 
a benefit and nothing else: whatever obligations ?r burthens 

' d • • • lf t can never 
may by accident stand annexe to 1t, yet m 1tse 1 • ' ' th f th ropnetor 
be other:wise than beneficial. On e part O • e P • b 
it is created not by any commands that are laid on ~• ;:: 
by his being left free to do with such or such an artl e as 
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t, >tllld , ... 11 J • D LEGISLATION 
. '.\ ( l\l'L • J t l . . . otl. . • c lt ~.11nc tlln·· ti . 1 
t llt c, .1.~.l!Jht trn,c will ... J_Jt parocu ar species of tl 

c"nd1t11111-, rccci\·. ltf, upon t/Jc1r application to particul 
\•;i// .1pJ1t'.1r :ils c/ t tf1_ lcrcnt particular denominations 
l I • • 0 • l.lt o t le tw f • 

t Jc ist , 1{ ch, isc 1 , • . 0 groups O offences into whic 
ic,c:l( there IS OJ; ~a111slt tlrust will be found naturally to divi, 

t, ,l!Jt )!I( o11c to I • I ak 
IC, pr( ipcr and more en f ·d : w llc l property, t en 
these, 111 their . . . 11 lllt srnsc, stands exposed: and t1i 
fc>und s11,·,·. t_,l:i1]1p/1L.~t1011 _to die subject of property, will I 

• ·'' t P l 1 l' of J d • -us-i , . 1-1. c 1strnct mo Ihcations to which t1 
•• ~t o ,l!lguagc :inJ ti . 1 ' cJ . • · . ' , ' ' JC occ1s10n t Jere is for distinguishiI lc.111 111 JlOJ/Jt oft . k . 
1 } . rc.:itmcnt, ma ·e It necessary to find name 

. )n t lC tirst pl:icc, J..S there arc or J.t least may be (as we sh: 
sec cond1u ·] • ·] ' ' ·} . J oii.s \\ lll J :ire not trusts, 1 so there are trusts 
\\ lIC J the 1d ·1 • ld I d'J d . t. \\ ou not Je rca 1 y and naturally un e 
'.>tood to be rndudcd under the word condition: add to whic 
that of tl_wsc conditio11s which do include a trust, me great 

!rn_m bcr rncl u~J~· other i11grcdients along with it: so tliat t 
!Jc.:a of a co11d1t1011, 1{ 011 the one band it stretches beyond t 
idea of a trust, docs 011 the other hand fall short of it. Oft 
sc:v~ral. s~ns of trusts, by far the most important are tlio~e 
which It Is the: public that stands in the relation of beneficl(I 
Now these: trusts, it should seem, would hardly present t~~1 

selves at first view upon the mention of the word cond,tt, 
At any rate, what is more material, the most important 
the offences against these kinds of trust would not _seem to 
i~1cluded und':r the denomination of-offences a_ga111st0::r 
t1on. The offences which by this fatter appellat10n ff< 1 
brought to view, would be such only as seemed t1 a _ec~c 
interests of an individual: of him, for example, W: 10 Rtn 
sidcrcd as being invested with that condition. Buili .0 t:Ct 
against public trust it is the influence they have on e L?al p 
of the public that ~onstitutes by much the most materl 11 , 

of their pernicious tendency: the inAuence they ~a~ueI 
interests of any individual, the only part bof ~ieI~pellati 
which would be readily brought to view .Y 1t e a 110thi1 

d · · • parat1ve Y as of offences against con 1t10n, 1s com the iJltert 
Y.hc word trust directs the attention at once ~o is trust 

1 h in quest10n 1. of that party for w 10111 t e person l ·tbct pub JC, 
which party, upon the addition of t 1c ep1 

I fnfra, 55. 
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ih~ediately understood to be the body composed of the 
bl O e assemblage, or an indefinite portion of the whole assem-

age of the members of the state. The idea presented by the 
words p11blic trust is clear and unambiguous: it is but an obscure 
and b. 
th am iguous garb that that idea could be expressed in by 

~ ':"ords p11blic condition. It appears, therefore, that the 
~rmc1pal part of the offences, included under the denomina­
;ion of offences _against trust, could not, coJPmodiously at 
east, have been mcluded under the head of offences against 

condition. 

It is evident enough, that for the same reasons neither could 
they have been included under the head of offences against 
property. It would have appeared preposterous, and would 
have argued a total inattention to the leading principle of the 
w~1ol~ work, the principle of utility, to have taken the most 
m1sc~evous and alarming part of the offences to which the 
public stands exposed, and forced them into the list of 
offences against the property of an individual: of that indivi­
dual, to wit, who in that case would be considered as having 
~ him the property of that public trust, which by the offences 
m question is affected. 

Nor would it have been less improper to have included 
conditions, all of them, under the head of property: and 
thereby the whole catalogue of offences against condi?o:11, 
under the catalogue of offences against property. True 1t_is, 

that there are offences against condition, which perhaps ~th 
equal propriety, and without any change in 0eir nature, rmght 
be considered in the light of offences agamst property: so 
extensive and so vague are the ideas that are wont to be 
annexed to both these objects. But there_ are other ~ffences 
which though with unquestionable pr~pnety th~)'.' mI~~;Jd 
referred to the head of offences agamst conditwn, -
not without the utmost violence done to language, be forced 
under the appellation of offences against properry-. _Prop_eb&' 
considered with respect to the proprietor, implies mbvantha Y 

bli • ur ens a benefit and nothing else: whatever o gations ?r 
' d • t • itself It can never may by accident, stand annexe to It, ye 10 f th • t r 

' .fi 'al O th t O e propne o be otherwise than bene c1 • n e par l . d him but 
it is created not by any co~ands thh at are h :;tide ;s he 
by his being left free to do with sue or sue an 
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able, or i_1ot agn~cable, to bring to view, under the appellation 
of the ob1ect of /11s property, the thing in which the acts, by the 
pcr(orman~c o_f which the property is said to be enjoyed, have 
their termination, or the person in whom they have their 
commencement. Yet something which could be spoken of 
und_er that appellation was absolutely requisite.1 The ex­
pe~ient then has been to create, as it were, on every occasion, 
an. ideal being, and to assign to a man this ideal being for the 
0 bJ~ct of his property: and these are the sort of objects to 
which men of science, in taking a view of the operations of 
the law in this behalf, came, in process of time, to give the 
name of incorporeal. Now of these incorporeal objects of 
p~operty the variety is prodigious. Fictitious entiti~s of this 
kind have been fabricated almost out of every thing: not 
co11ditio11s only ( that of a trustee included), but even ~ep11tati~n 
ha_ve been of the number. Even liberty has been cons1dere~ m 
~hi~ same point of view: and though on so many occas1?ns 
It 1s contrasted with property, yet on other occasions, bemg 
reckoned into the catalogue of possessions, it seems to have 

1 It is to be observed, that in common speech, in the phrase tire object of a 
ma11's property, the words t/re olifect of arc commonly l~ft out; and bl an 
ellipsis, which violent as it is is now become more fanubar than the P r.i~e 

I h ' ' f' hit 'ts fthewordsa111a11s at engt , they have made that part o It w c 1 con51s O . nJ 00 a 
property perform the office of the whole. In some cases then It was O Y 
part of the object that the acts in question might be performe'!j; and t~ s:_Y• :~ 
this account, that the object was a man's property, was as ~u as~ mc;:aio 
that they might be performed on any part. In o_ther cases It was f tlie object 
particular acts that might be exercised on the_ob)cct: and to ;aya~ts whatever 
that it was his property, was as much as to ~namate_ that a Y t to be exer­
might be exercised on it. Sometimes the acts m q_uesaoo we:/the happening 
cised but at a future time, nor then, perhap~, but 111 tbe c~e. nd to say of an 
of a particular event, of which the happerung was "'!'e~talll; a that the acts in 
object that it was his property, was as ~uch as to !namth: ob• ect on which 
question might be exercised on it at a'?y time_. S<;>meoi;i:eir co!mencemeot, 
the acts in question were to have their termmaaon, 0 being the pro-

d _ ,. f e human creature as sl was a human creature: an to spe"" o on h e but where avery 
perty of another is what would shock th~ ear every w. eran ocher condition 
is established, and even there, when applied to_perso;\;::: Jre herself was the 
than that of slaves. Among the .first Romans, mdee h • ant of his master. 
property of her husband; the child, _of his father; fi \s~ds ~f property are 
In the civilized nations of modern tunes, the two irs t n end but however 

nh ·t t yet a a • • altogether at an end: and the last, u appr Y. no The hwband's property !s 
verging it is to be Imped, towards extmcaon. di hip and service of his 
now thd companya of his wife; the _father's the guar ans 
child; the master's, the service of hrs servant. 

a The co11sorti11111, says the English Law, 

y 
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able, or 1_10t agr~eable, to bring to view, under the appellation 
of the ol')cct of !us property, the thing in which the acts, by the 
per[orman~e o_f which the property .is said to be enjoyed, have 
their termination, or the person in whom they have their 
commencement. Yet something which could be spoken of 
und_er that appellation was absolutely requisite.1 The ex­
pe~ient then has been to create, as it were, on every occasion, 
an. ideal being, and to assign to a man th.is ideal being for the 
obJ~ct of his property: and these are the sort of objects to 
w111ch men of science, in taking a view of the operations of 
the law in this behalf, came, in process of time, to give the 
name of incorporeal. Now of these incorporeal objects of 
p~operty the variety is prodigious. Fictitious entiti~s of this 
kind have been fabricated almost out of every thing: not 
co11ditio11s only (that of a trustee included), but even ~ep11tati~11 
have been of the number. Even liberty has been considered m 
~hi_s same point of view: and though on so many occasi?ns 
It Is contrasted with property, yet on other occasions, bemg 
reckoned .into the catalogue of possessions, it seems to have 

1 It is to be observed that in common speech, in the phrase the object ef a 
ma11's property, the wo;ds the object ef arc commonly l~ft out; and b{ an 
ellipsis, which violent as it is is now become more familiar than the P ra~e 

I ' ' f • hi h • ts of the words a mall s at cngth, they have made that part o It w c conSIS nl 
property perform the office of the whole. In some cases then it was O Y on a 
part of the object that the acts in question might be perfonned :. and t~ sa_y, on 
h • • , as as much as to mumate t 1s account, that the obJect was a man s property, w . nl tain 

that they nught be performed on any part. In o_ther cases it was f tJie ';1,·ect 
particular acts that might be exercised on the_ obJcct: and to saya~ts whatlver 
that it was his property was as much as to mamate that any b 

' • h • tio were not to e exer-rnight be exercised on it. Someomes t e acts In q_ues n f th happening 
cised but at a future time, nor then, perhap_s, but m the c~e. 0 nd ~o say of an 
of a particular event, of which the happerung was "'!ce(tam; a that the acts in 
object that it was his property, was as ~uch as to _momth; object on which 
question ought be exercised on it at a~y Orne_. S?me~~tlieir commencement, 
the acts in question were to have their ternunaaon, being the pro--

h d ak f one human creature as was a uman creature: an to spe O h e but where slavery 
perry of another is what would shock th; ear every w. er n other condition 
is established, and even there, when applied to_p~rsc:rt: ~e herself was the 
than that of slaves. Among the first Romans, l1I e\' ant of his master. 
property of her husband; the cruld,. of his fa ther; ~ \sr:ds ~f property are 
In the civilized nations of modem ames, the two rs end but however 

d d h I nh ppily not yet at an , • altogether at an en : an t e ast, u a . . Th husband's property ~s 
verging, it is to be hoped,_ towards exti,ncaon.uardi:OShip and service ofhIS 
now the company" oflus w_1fc; the _fathers the g 
child; the master's, the service of his servant. 

a The co11sorti11111, says the English Law. 

y 
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\t;ind, in the ,] r_ucs tj1crc is such a /t._ ccordingly, w 
cl1c utlicr. cl . I .ice of an object [ re at1011, tl1at one of tl 

the n-, >rJ ·,.. i\_n-orJ pr"pcrty is ,, ol_pdroperty with reiec 
I 'OlliJf/f } • ··PP JC nl 
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iuc l>ucl1 of 1 . n t iat account Lob • it is ut oni 

hc1n ' ·. . t Jun arc alike spok, [ poss~ssed of a propc 
_ -~ J,n need n-Ith a co J· . ci! ~ as bcmg possessed 0 

(. < i11shlcr~d as posscssi11 ' n It101:: lt IS the master a.lone th: 
\ Irtuc uf the 5crvic. r a _property, of which the servant 

but the scn·.:iiit • l LS ic is bound to render: is the obi 
. , !Wt c:ss ti 1 I .., mf or bcini; in vest d .. ~·111 tic 112:1~tcr, is spoken of as pos5 

Il1e c:ise ·is ti ~f wn 2 ,1 condwon. 
. , Jat 1 a n1a.n's d. • • k 

constituting aii . I fh. con ltlon 1s ever spo en o 
• j c. • J.rtJC C O 1Sp • • • th t me cunitc sens. f ti rofcrly, zt 1s m c same ,oose 

offrncc chat co~ld 1~ wo~d m ~hich almost every O' 

list of offrn . be imagined nught be reckoned mto 
in cvc:r . ccs ag~mst property. If the language indeed v 

P Y m st.-mce, 111 which it made use of d1e phrase, oije 
_ropcr1ty, perspicuous enough to point out tmder d1at appt 

tumt1c111at·r·1 d _,, . 
, . . • L Ia an rca.J.J.y existent body die person or 

1111110 111 '\,\.'hicl tl • 1 r. :-> 1 wsc acts tcrmmatc, by the perrormanc1 

_which tl~c property is said to be e1yoyed; if, in short, in 
import_ given to the phrase vlyect if property, it made no O! 

use of It t.ban tl1c putting it to signify what is 110w call< 
corporeal oly"t:ct, this di.iiculty and dus confusion would 

ha v~ occurred. But the import of the phrase oly"ect oft;{' 
and m consequence the import of the word property, ha 

ma.de to take a. much wider range. In almost eve1J 
in which the law docs any thing for a ma.n's be~1cfito~~; 
age, men arc a.pt to speak of it, on some occasion or . e 
conferring on him a. sort of property. At the same tJ~a; 
one reason or other it has in several cases been not P 

' 
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able, or 1_1ot agr~eable, to bring to view, wider the appellation 
of the ob;cct of /11s property, the thing in which the acts, by the 
per(orman~e o_f which the property is said to be e1tjoyed, have 
their term111at1011, or the person in whom they have their 
commencement. Yet something which could be spoken of 
und_er that appellation was absolutely requisite.1 The ex­
pe~ient then has been to create, as it were, on every occasion, 
an. ideal being, and to assign to a man this ideal being for the 
0 bJ~ct of his property: and these are the sort of objects to 
wluch men of science, in taking a view of the operations of 
the law in this behalf, came, in process of time, to give the 
name of incorporeal. Now of these incorporeal objects of 
p~operty the variety is prodigious. Fictitious entiti~s of this 
kind have been fabricated almost out of every thing: not 
co11ditio11s only (that of a trustee included), but even reputation 
ha_ve been of the number. Even liberty has been considere~ in 
tlus same point of view: and though on so many occas1?ns 
it is contrasted with property, yet on other occasions, bemg 
reckoned into the catalogue of possessions, it seems to have 

1 Ir is to be observed, that in common speech, in the phrase the object of a 
ma11's property, the words the object of arc commonly l~ft out; and b[ an 
ellipsis which violent as it is is now become more fanuhar than the P ra~e 

I ' ' ' f • hi h • ts f the words a 111a11 s at cngth, they have made that part o It w c cons15 0 . nl on a 
property perform the office of the whole. In some cases then It was O Y 
part of the object that the acts in question might be performed:. and t~ sa_Y, otn 
h• • , rt as as much as to mnma e t 1s account, that the obJect was a man s prope Y, w . nl tain 

that they might be performed on any part. In o_ther cases It was rle ~bject 
particular acts that might be exercised on the obJect: and to say O h 
that it was his property was as much as to intimate that any acts wb atever 

• l • t' n were not to e exer-might be exercised on it. Sometimes t 1e acts m q_ues 10 f th happening 
cised but at a future time, nor then, perhap_s, but 111 the c~e. 0 d :0 say of an 
of a particular event, of which the happcrung was 11~ce~tamt. a;hat the acts in 
objec_t that it was his P;operty! was as ~uch as to !n~m~: object on which 
qucsaon might be exerc1Sed on it at a1_1y time_. S?me~r;.1 their commencement, 
the acts in question were to have t~eir ternunation,creature as being the pro­
was a human creature: and to speak of one human h re but where slavery 
pcrty of another is what would shock th_e ear every w. e any other condition 
is established, and even there, when applied to_p~rs':ft~ wife herself was the 
than that of slaves. Among the first Romans, Ill edi' rvant of his master. 
property of her husband; the child, _of his fa ther; fie /~ds ~f property are 
In the civilized nations of modem umes, ~he ~o e~:t an end, but howev~r 
altogether at an end: and the last, unhappily_ no ~h husband's property !s 
verging it is to be hoped, towards extinction. a/ hip and service of his 
now thd companya of his wife; the father's the guar ans 
child; the master's, the service of his servant. 

a The co11sorti11111, says the English Law. 
y 



338 PRINCIPLES OF MORALS AND LEGISLATION 

been considered as a branch of property. Some of tl 
appl~cations of the words property, object of property (the ~ 
for mstance), arc looked upon, indeed, as more figuratl 
and less proper than the rest: but since the truth is, that wh 
the immediate object is incorporeal, they arc all of ti~ 
improper, it is scarce practicable any where to draw tl1c ~1 

. ~otwithstanding all this latitude, yet, among the rel~~< 
m virtue of which you arc said to be possessed of a cond1ti4 

there is one at least which can scarcely, by the most fore 
co~struction, be said to render any other man, or any od 
thi~g, t?e object of your property. This is the rig?t of pc~ 
vermg m a certain course of action; for instance, m the ~x, 
cising of a certain trade. Now to confer on you this ng 
in a certain degree at least, the law has nothing more ~o 
than barely to abstain from forbidding you to exercise 
Were it to go farther, and, for the sake of cnabli~~ Y0 11 
exercise your trade to the greater advantage, prolubi~ ot ' 
from exercising the like then indeed, persons mighttl 
£ d ' ' • a oun , who in a certain sense, and by a constructio~ r t 
forced than otherwise might be spoken of as being 
objects of your propercy: viz. by being made to render r: 
that sort of negative service which consists in the forbeafl 
to do those acts which would lessen the profits of ydour trpa: 
Ji J 1 · . I f . . uch tra e or 
11/t t JC ore 111:iry ng 1t o cxcrc1smg any 5 . ts no su 

fcssion a.\ is not the object of a monopoly, 1~P~d to poss , . 1 . . . l t a man is sat . . 
d1i11g. a11d yet, by possessmg t us ng l; • c ·t l1is cond1uonh •. 

' c c • • • to 1one1 • w 1< 
a condition: and by 1oneicmg it, ust be cases in , 

After all, it will be seen, that there 011 ame offence mt• 
I f I guagc t 1e s c d to 

acc:onli11~ to t 1e usage o an ' . be rc1erre • 
with more or less appearance_~f propnt~• of offences agall 
head of offences against condmon, or t 1a fi ll wing rule J1l 
property, indifferently. In such cases the C? 0 • tue of yo 
serve for drawing the line. Wherever,. u\ v;f a propet. 
possessing a property, or being the. <:>bJec according to t 

Possessed by another, you are characterised, h as rnas~c 
b . l name, sue h h~ 

usage of language, y a parucu a:nc attorney, o: t :ft: 
servant, husband, wife, steward, ag 1 , din exclusion f yo 
there the word conditio11 may be ~mp hoycch in virtue o paci 

d ffi ce in w 1 1 • he ca 
word property: an an ° en ed either in t 

h 1 . u are concern ' 
bearing sue re at1on, yo 
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of an offender, or in that o( a party ~jured, may be referred 
tffi the head. of offences agamst condition, and not to that of i1 ences ag~st property. To give an example: Being bowid, 
h the c~p_ac1ty of land steward to a certain person, to oversee 

t e repairmg of a certain bridge, you forbear to do so· in this 
case, as the services you are bound to render are of the ~umber 
of those which give occasion to the party, from whom they 
are due, to be spoken of under a certain generical name, viz. 
that of land steward, the offence of withholding them may 
be referred to the class of offences against condition. But 
suppose that, without being engaged in that general and mis­
~ellaneous course of service, wluch with reference to a par­
ticular person would denominate you lus land steward, you 
were _bound, whether by usage or by contract, to render him 
that smgle sort of service which consists in the providing, by 
yourself or by others, for the repairing of that bridge: in this 
case, as there is not any such current denomination to which, 
in virtue of your being bound to render this service, you stand 
aggregated (for that of architect, mason, or the like, is not 
here in question), the offence you commit by withholding 
such service cannot with propriety be referred to the class 
of offences against condition: it can only therefore be referred 
to the class of offences against property. 

By way of further distinction, it may be remarked, that 
where a man, in virtue of his being bow1d to render, or of 
others being bow1d to render him, certain services, is spoke!1 
of as possessing a condition, the assemblage of servic~s 1s 
generally so considerable, in point of duration_, as to consa_tute 
a course of considerable length, so as on a vanety of occasions 
to come to be varied and repeated: and in most_cases, when 
the condition is not of a domestic nature, someames for the 
benefit of one person, sometimes for t~at of another. Services 
which come to be rendered to a particular person ?n a par­
ticular occasion, especially if they be of short duration, have 
seldom the effect of occasioning either party. to be spok~n ~f 
as being invested with a condition. The particular oilias10!1 
Services which one man may come, by contract obrlo er~tse, 

th • various· to be bound to render to ano er, are mnumera Y b • 
but the number of conditions which have names may e 
counted, and are, comparatively, but few. 



p4 
servL 
possess1. 
possessed 
usage of 1 
servant, hm. 
there the we 
word propert 
bearing such ~ 
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~1cf1 This/rcjudice may be distinguished into two branches: 
. • lat w _11ch may fall on such persons as are or should be 
invested with the trust· z That which r_11 th fi 1 • • may rau on e persons 
01 w iose sake it is or should be instituted, or on other persons 

at arge. To begin with the former of these branches Let 
any trust be conceived. The consequences which it is ~ the f ature of it to be productive of to the possessor must, in as 
d~r as they are material,1 be either of an advantageous or of a 

isadvantageous natu1:e: in as far as they are advantageous, 
the trust may ~e considered as a benefit or privilege: in as far 
as they are disadvantageous, it may be considered as a 
bt1rthen.2 T? con~idcr it then upon the footing of a benefit. 
The trust e~ther ts of the number of those which ought by 
law to subs1st;3 that is, which the legislator meant should be 

1 Sec Chap. vii. [Actions], 3. 
2 If ad,·antagcous, it will naturally be on account of the po1vers or rights 

th~t arc annexed to the trust: if disadvantageous, on account of the duties. 
It may .s~cm a sort of anachronism to speak on the present occasion of a 

trust, condiaon, or other possession, as one of which ir may happen that 
a man ought or ought not to have had possession given him by the law, 
for, the plan here set out upon is to give such a view all along of the laws 
that are proposed, as shall be taken from the reasons which there arc for making 
tht"m: the rc.-ason then it would seem should subsist before the law: not the 
law before the reason. Nor is this to be denied: for, unquestionably, upon the 
principle of utility, it may be said with equal truth of those operations by which 
a trust, or any other article of property, is instituted, as of any other operations 
of the law, that it never can be expedient they should be perfom1cd, unless 
s01~e reason for performing them, deduced from t~at prim;ip!e, ?11 be 
assigned. To give property to one man, you must impose obliga~on on 
another: you must oblige him to do something which he may have~ nund not 
!o do, or to abstain from doing something which he ma_r have_ a nund t~ do: 
ID a word, you must in some way or other expose him to mcon".'eruence. 
Every such law, therefore, must at any rate be mischievous in ~e first instan~; 
and if no good effects can be produced to set against ~e b~d, it must. be DllS­

chievous upon the whole. Some reasons, therefore, m this case, as m every 
other, there ought to be. The truth is, that in the case befor~ us,. the reasons _are 
of too various and complicated a nature to ~e brought to view m an analyn_caI 
outline like the present. Where the offence 1s of the number of those by which 
perso11 or reputation are affected the reasons for prohibiting it lie on the s~ace, 
and apply to every man alike.• But property, before it can be offc~dcd ag~t, 
must be created, and at the instant of its creation distribu~ed, as it were, mto 
parcels of different sorts and sizes, which require to be 3SSlgf etf • some/°. 0ht 
man and some to another, for reasons, of which many lie a tt e- out O s: • 
and which being different in different cases, would take up more r0 ?1!1 uffian 

• h "' th p esent purpose It IS s 1-could conSJstently be allotted to them ere. .or c r I / life there 
cient if it appear, that for the carrying on ?f the s;vera purposhi~h m~st be 
are trusts, and conditions, and ot_he_r articles O pr?J:r:K;t ';an, nor every 
possessed by somebody: and that it IS not bv':{Y a~t articles ought to be 
article that ought, to be possessed by every o Y· 
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:C:: · "' '·.·. i::: ''·" ,.!111~ ,hr rule h«c givcti for scpa 
· : : : : : .. :-u, !c, t ,( rn)parv an\' object she 

·.•. ::;, :i _,•:,,ulll a1'l'l._1r ro' 'be 'referable, ,, 
: · · · · • ,, ' ci:/:(·r lie.,,/. clic i11convt·nicncc would 

-- · · '· • ·-:::, '.. in ,\1, h l-,1~cs, :is will be seen a lictle fart 
·:· ·':'\',-ll.iti1,n were adopted, the list of 

·,. ::c, h 1k ,,\circt stands exposed, would 
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~ic;j This1~rcjudice may be distinguished into two branches: 
. • lat w _uch may fall on such persons as are or should be 
invested w1th the trust· z That which may r-_11 th fc ] k · • • • rau on e persons 
or1 w lose sa e It 1s or should be instituted, or on other persons 

at arge. To begin with the former of these branches Let 
any trust ~c conceived. The consequences which it is hi the 
nature of It to be p~oductive of to the possessor, must, in as 
f~r as they are material, 1 be either of an advantageous or of a 
disadvantageous natu:e: in as far as they arc advantageous, 
the trust may ~e considered as a benefit or privilege: in as far 
as they are disadvantageous, it may be considered as a 
burtlzen. 2 T? con_sidcr it then upon the footing of a benefit. 
The trust e!ther 1s of the 1:umber of_ those which ought by 
law to subs1st;3 that 1s, which the legislator meant should be 

1 Sec Chap. vii. [Actions], 3. 
2 If advantageous, it will n~tur~y be on account of the poivers or rights 

th;t are annexed ro the trust: 1f disadvantageous, on account of the duties. 
It may _s~em a sort of anachronism to speak on the present occasion of a 

trust, condiaon, or other possession, as one of which it may happen that 
a man ought or ought nor to have had possession given him by the law, 
for, the plan here set out upon iJ to give such a view all along of the laws 
that are proposed, as shall be taken from the reasons which there arc for making 
thcm: the reason then it would seem should subsist before the law: not the 
law before the reason. Nor is this to be denied: for, unquestionably, upon the 
principle of utility, it may be said with equal truth of those operations by which 
a trust, or any other article of property, is instituted, as of any other operations 
of the law, that it never can be expedient they should be performed, unless 
some reason for performing them, deduced from that principle, can be 
assigned. To give property to one man, you must impose obliga~on on 
another: you must oblige him to do something which he may have~ mmd not 
to do, or to abstain from doing something which he may have a mmd to do: 
in a word, you must in some way or other ~xpo_se hi~ to incon~enience. 
Every such law, therefore, must at any rate be nuschievous 111 ~e first mstan~e; 
and if no good effects can be produced to set against ~e b~d, it must. be =­
chievous upon the whole. Some reasons, therefore, 111 this case, as m every 
other, there ought to be. The truth is, that in the case befor~ us,_ the reasons_are 
of too various and complicated a nature to ~e brought to VJew 111 an analyo_cal 
outline like the present. Where the offence 1s ofthe_n?~be! of those by which 
perso11 or rep11lalio11 are affected, the reasons for proh1_b1ong It lie on the sur~ace, 
and apply to every man alike. But properly, b7fore !t c:m be offe1;1ded ag~t, 
must be created, and at the instant of its crea~on distribu~ed, as It were, mto 
parcels of different sorts and sizes, which reqwre to be ~SJg~ed, some/°. ohe 
man and some to another, for reasons, of which many lie a little-out O 51f t, 
and which being different in different cases, would take up more mo~ t an 
could consistently be allotted to them here. For the present purposf ~}c is :;:m­
cient if it appear, that for the carrying on ?f the sfveral purpos'7u \ i:~st eb; 
are trusts, and conditions, and other arodes o pr?Jer:, t w anc nor every 
possessed by somebody: and that it is not bev1:{Y a~ et arricl~ ~ught to be 
article that ought, to be possessed by every o Y· a 
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~1cii1aThisl7judicc may be distinguished into two branches: 
. • t w _11c 1 may fall on such persons as are or should be 
invested with the trust· z That which r_n th 
f; J • • may 1au on e persons 
a~r1;; lose sake it i~ or s!1ould be instituted, or on other persons 
an ge. To beg"?- with the former of these branches. Let 

Y trust ?e conceived. The consequences which it is in the 
nature of It to be p~oductive of to the possessor, must, in as 
i~r as they are material, 1 be either of an advantageous or of a 
11sadvantageous natu~e: in as far as they are advantageous, 

t le trust may ~e considered as a benefit or privilege: in as far 
as they arc disadvantageous, it may be considered as a 
bt1rtlze11. 2 T? con~ider it then upon the footing of a benefit. 
The trust e~ther ts of the number of those which ought by 
law to subsm;3 that is, which the legislator meant should be 

1 See Chap. vii. [Actions], 3. 
2 If adYantageous, it will naturally be on account of the po111ers or rights 

th!t are annexed to the trust: if disadvantagcow, on account of the d11tiu. 
It may _s~em a sort of anachronism to speak on the present occasion of a 

trust, condiaon, or other possession, as one of which it may happen that 
a man ought or ought not to have had possession given him by the law, 
for, the plan here set out upon is to give such a view all along of the laws 
that are proposed, as shall be taken from the reasons which there arc for making 
them: the reason then it would seem should subsist before the law: not the 
la~v before the reason. Nor is this to be denied: for, unquestionably, upon the 
pnndple of utility, it may be said with equal truth of those operations by which 
a trust, or any other article of property, is instituted, as of any other operations 
of the law, that it never can be expedient they should be performed, unless 
some reason for performing them, deduced from that principle, can be 
assigned. To give property to one man, you mwt impose obligation on 
another: you must oblige him to do something which he may have ~ mind not 
~o do, or to abstain from doing something which he ma_y have.a nund t!' do: 
m a word, you must in some way or other expose him to 111con~eruence. 
Every such law, therefore, mwt at any rate be mischievous in ~e first 111stan~e; 
and if no good effects can be produced to set against ~e b~d, It mwt_ be DUS­
chievous upon the whole. Some reasons, therefore, 111 this case, as 111 every 
other, there ought to be. The truth is, that in the case befo~ us,_ the reasons.are 
of too various and complicated a nature to ~e brought to view 111 an analyn_cal 
outline like the present. Where the offence IS of the _n~1;11be_r o_f those by which 
perso11 or rep111a1ion are affected, the reasons for proh1_b1ttng It lie on the s~ce, 
and apply to every man alike. But properly, b~fore )t C:'l1 be offe1;1ded ag~t, 
must be created, and at the instant of its creation distnbu~ed, as it were, lllto 
parcels of different sorts and sizes, which require to be ~g~ed, some t~ 0ht 
man and some to another, for reasons, of which many lie a little-out of s: • 
and which being different in different cases, would take up more r0 ?1!1 uffin 
could consistently be allotted to them here. For the prjent purpos? li~ ts dler; 
cient if it appear, that for the carrying on ?f the severa purpos~~h n':~st be 
are trusts and conditions and other articles of property, w 

• • • • rticle that can, nor every 
possessed by somebody: and that It IS not bevi:{Y aWhat rides ought to be 
article that ought, to be possessed by every o Y· ar 
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If after all, notwithstanding the rule here gi\·en for separat­
ing conditions from articles of property, any object should 
present itself which should appear to be n:frrable, with 
equal propriety, to either hl'ad, the incom·cnicnce "vould not 
be material; since in such cases, as will be scl'n a little farther 
on, which ever appellation were adopted, the list of the 
offences, to which the object stands exposed, would be 
substantially the same. 

These difficulties being cleared up, we now proceed to 
exhibit an analytical view of the several possible offences 
against trust. 

O.ffe11ces a~,,i11st 27. Offences against trust may be distinguished, in the 
trust-11,eir £i 1 • l I • f l • co,mectiou wit/, 1rst pace, mto sue 1 as concern t 1e existence o t 1e trust m 
each other. the hands of such or such a person, and such as concern the 

exercise of the functions that belong to it. 1 First then, with 
regard to such as relate to its exist'cnce. An offence of this 
description, like one of any other description, if an offence 
it ought to be, must to some person or other import a preju-

1 We shall have occasion, a little farther on, to speak of the person in whose 
hands the trust exists, under the description of the person who possesses, or 
is in possession of it, and thence of the possession of the trust abstract!=d from 
the consideration of the possessor. However different the expression, the 
import is in both cases the same. So irregular and imperfect is the s!ructure of 
language on this head, that no one phrase can be made to suit the idea on all 
the occasions on which it is requisite it should be brought to view: the phra~e 
~ust be continual!y shifted, or new modified: so likewise in regard to c~md1-
t1ons, and in regard to property. The being invested with, or poss<."ssm~ a 
condition; the being in possession of an article of property, that is, _if the O~Ject 
of the property be corporeal; the having a legal title (dcfcasible or mdcfcasiblc) 
to the physical possession of it, answers to the being in possession of a trust, or 
the being the person in whose hands a trust exists. In like manner, to the 
ex~rcise ofthcf1111ctio11s belonging to a trust, or to a condition, corresponds the 
e1yoy111e11t of an article of property; that is, if the object of it be corporeal, 
the_ o~c11patio11. These verbal discussions arc equally tediom and indispensable. 
Stn".mg to c1:1t a new road through the wilds of jurisprudence, I find myself 
continually distressed, for want of tools that arc fit to work with. To fr:imc a 
complete set of new ones is impossible. All that can be done is, to make here 
and there a new one in cases of absolute necessity, and for the rest, to patch 
up from time to time the imperfections of the old. 

As to the bipartition which this paragraph sets out with, it must be acknow­
ledged not to be of the nature of those which to a first glance afford a sort of 
intuitive proof of their being exhaustive. There is not that marked connec­
tion and opposition between the terms of it, which subsists between contra­
dictory terms and between terms that have the same common genw. I 
imagine, however, that upon examination it would be found to be exhaustive 
notwithstanding: and that it might even be demonstrated so to be. Dut the 
demonstration would lead us too far out of the ordinary track of language. 
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dice. This prejudice may be distinguished into two branches: 
1. That which may fall on such persons as are or should be 
invested with the trust: 2. That which may fall on the persons 
for whose sake it is or should be instituted, or on other persons 
at large. To begin with the former of these branches. Let 
any trust be conceived. The consequences which it is in the 
nature of it to be productive of to the possessor, must, in as 
far as they arc material,1 be either of an advantageous or of a 
disadvantageous nature: in as far as they are advantageous, 
the trust may be considered as a benefit or privilege: in as far 
as they arc disadvantageous, it may be considered as a 
b11rthe11.2 To consider it then upon the footing of a benefit. 
The trust either is of the number of those which ought by 
law to subsist;3 that is, which the legislator meant should be 

1 Sec Chap. vii. [Actions], 3. 
3 If ad\·antagcous, it will naturally be on account of the powers or rights 

that are annexed to the trust: if disadvantageous, on account of the duties. 
3 It may seem a sort of anachronism to speak on the present occasion of a 

trust, condicion, or other possession, as one of which it may happen that 
a man ought or ought not to have had possession given him by the law, 
for, the plan here set out upon iJ to give such a view all along of the laws 
that are proposed, as shall be taken from the reasons which there are for making 
them: the reason then it would seem should subsist before the law: not the 
law before the reason. Nor is this to be denied: for, unquestionably, upon the 
principle ofutility, it may be said with equal truth of those operations by which 
a trust, or any other article of property, is instituted, as of any other operations 
of the law, that it never can be expedient they should be performed, unless 
some reason for performing them, deduced from that principle, can be 
assigned. To give property to one man, you must impose obligation on 
another: you must oblige him to do something which he may have a mind not 
to do, or to abstain from doing something which he may have a mind to do: 
in a word, you must in some way or other expose him to inconvenience. 
Every such law, therefore, must at any rate be mischievous in the first instance; 
and if no good effects can be produced to set against the bad, it must be mis­
chievous upon the whole. Some reasons, therefore, in this case, as in every 
other, there ought to be. The truth is, that in the case before us, the reasons are 
of too various and complicated a nature to be brought to view in an analytical 
outline like the present. Where the offence is of the number of those by which 
perso11 or reputation are affected, the reasons for prohibiting it lie on the surface, 
and apply to every man alike. But property, before it can be offended against, 
must be created, and at the instant of its creation distributed, as it were, into 
parcels of different sorts and sizes, which require to be assigned, some to one 
man and some to another, for reasons, of which many lie a little-out of sight, 
and which being different in different cases, would take up more room than 
could consistently be allotted to them here. For the present purpose, it is suffi­
cient if it appear, that for the carrying on of the several purposes of life, there 
are trusts, and conditions, and other articles of property, which must be 
possessed by somebody: and that it is not every article that can, nor every 
article that ought, to be possessed by every body. What articles ought to be 
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:-- < n·cstn1c11t • fi J • • r, 

1. . • • \\ rong u 111tcrccpt1011 or wrong , 
cl\ ntmcnt f I · ' ' 

• . : an, noc 1mg more: if it be the person put i 
pc >ssc~s1on is citl , / . L d · ' · · J . l • l( r t le wrong- ner Immel{, m wluc 1 case 
m.1" )C std • J • 1 • · ·/ : I • •. ' ( u_surp,11r,>11 o trust; or some other person, 1 
\\ Ile 1 case It n11 • b . J J '.fr I · 'b • f • ' J C St\.' t' ll'Tc11/f! /I 11/l'CStllll'llt or attn UtlOI 

< tmst If tl • • • · •. ' {d 
h . • lt trmt m 9ucst10n 1s 1101 of the number o JO! 

w ich oug/ t b • • 1 • 1 • , 1 to su s1st, It , cpends upon the manner m w uc 
one man deprives another of it, i,vhcther such deprivation sha 

_or shall not. be a11 offence, and, accordingly, whether non 
mvc5cmc11 t, mtcrccptio11, or divestment, shall or shall not b 
wro11gfo!. But tlic putting any body into it must at ~y rat 
be 3 11 oflc11cc: and this ofli:11cc may be cid1er usurpation ° 
\VrongfoJ investment, as before. 

1 be respeccivcl 
created. and to v,·hat persom, and in wl1.1t cases they oug i_t to y re:iso 

• ., • . 1 d 1 Nor JS there an . • 1ss1gncu, .1re q11est10ns which cannot be sett e 1cre. another 1 

for wisl1i11g that thev could since the settling them one w1ar obr •nyp:irt 
• , . . ' . • a: • 1ere Y ~ 

wh.1t would make 110 dJfterence m the 11ature of any ouencc w . 3 detriment 
b d · 1 • • • to sustain • d m.1y e expose , on the: occ.1s1011 of.my sue 1 msowu0 !1• f the negacive kin 

J In the former case, it m.1y he observed,_ ~he a~t JS 0 

in the fatter, it will com111011ly be of tl1e poswvc kind • . 1 that it is not pct 
As to the expression 1/(111-1i1ves1111l'!lt ef trust, I am sens~b e ak ofa per~01 

fcctly conso11.111t to the idiom oftl1e language: the usagc/s t; ift 35 of a chin/ 
as b,:i11g i11 ve.~tcd (that is clothed) with a rrusr, not rd i ~!,e 11011-i11t1eJl/1tell 

that is itself i11vrsted or put 011. The phrase at lcngth wo1 /'winded to answ: 
,!fa pcrS(III 111itlt a tn1st; but this phrase is by much to~ oncs~urce than to v~, 
r/ic purpose of an appclfacive. I saw, therefor~, 1101 or err in the cons~'~e 
tun· upon the ellipsis here employed. The ;mcJcnt _awyeursc,h harsher clliP51f. 

· • d 1 d J • nsclves m m ak o • nf rl1eir appellatJves, have m u gc.: t 1c1_ a1r ·d the usage to spc 
without scruple. Sec above, 25. note. !this cay ybc divested. 

. d thing t at ma trust as a thing that vests, an as a 
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In the ~ext _plac~\ to c~nsid~r it upon the footing of a 
burthen. ln th1~ pomt of view, if no other interest than that 
?f_ the persons liable to be invested with it were considered 
~t !s what ought not, upon the principle of utility to subsist'. 
If It h • nl ' 0 

ou& ~• It can ? y be for the sake of the persons in whose 
favour !t IS e~tablished. If then it ought tiot on any account 
to subsist, neither non-investment, interception, nor divest­
~ent, can be wrongful with relation to the persons first men­
tioned, whatever they may be on any other account, in respect 
of the ~anner in which they happen to be performed: for 
usurpation, though not likely to be committed, there is the 
same room as before: so likewise is there for wrongful invest­
ment; which, in as far as the trust is considered as a burthen, 
~ay be styled wrongfid imposition of trust. If the trust, being 
still of the burthensome kind, is of the number of those 
w!1ich 011ght to subsist, any offence that can be committed, 
with relation to the existence of it, must consist either in 
causing a person to be in possession of it, who ought not to be, 
or in causing a person not to be in possession of it who ought 
to be: in the former case, it must be either usurpation or 
wrongful divestment, as before: in the latter case, the person 
who is caused to be not in possession, is eithe!" the wrong­
doer himself, or some other: if the wrong-doer himself, either 
at the time of the offence he was in possession of it, or he was 
not: if he was, it may be termed wrongful ~bdica! io11 of trust; if 
not, 1vro11g{ttl detrectatio111 or no11-as!1m1pt1011: If. the person, 
whom the offence causes not to be 111 the trust, IS any other 
person, the offence must be either wron~ful dive_stment, 
wrongful non-investment or wrongful 111tercept1on, as 

' • th • th Ii ht before: in any of which cases to consider e trust 111 . e g 
of a burthen, it might also be styled 1vrongfi1l exempttot1 from 

tmst. . fc 
Lastly, with regard to the prejudice which the persons or 

th • · • d r any other persons whose benefit e trust IS mstitute , o . . . 
. b a:-: t d by Its existing or not 

whose mterests may come to e auec e . U n 
existing in such or such hands, are liable to suStam, p~ 

. d h t been received into the English 
1 I do not find that this wor . . 35 ye • ve and is used in a sense 

language. In the Latin, however, _it IS ve~y e-iz;~;m detrectare, to endeavour 
exactly suitable to the sense her~ given to it. 1 'frequently met with in tile 
co avoid serving in the army, 15 a phrase not un 
Roman writers. 
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examination it will appear, that by every sort of offenc 
whereby the persons who arc or should be in possession of 
are liable, in that respect, to sustain a prejudice, th<.: persor 
now in question are also liable to sustain a prejudice. Tl 
prejudice, in this case, is eviJcntly of a very different natu1 

from what it was of in the other: but the s.unc g,rncra\ nam1 

wiJJ be applicable in this case as in that. If the beneficiaries, c 

P1'TSOJVi whose· i111ncst-; arL· ;\t ~uh upon the exercise of ~l 
. \. b\ • 'J. \.\l\icc rcsulur 

trust, or :rnv ot them, arc I,\ ct,) ~u~t.nn ;~ pn.: fi,11 d su< 
• . 1 b ·I 1t mav be 1 c ' from the qu:ility oft 1<.: person Y \\- iom ' f cause 

prejudice must result from c!JC t)JlC or clic ocher O rwo I 1 
' . l . f. t vho oug it n 

I. From a person s ha vmg t 1c possession ° 1 ' h 
l . , ' 1 • it who oug 

to 1avc 1t: or 2. From a persons not 1avmg • 
1 . - b I l possessor, is 

w 1cthcr 1t be a bcnd1t or urt 1cn co t 1e . I 1 ti 
. . k . difference. 1 

circumstance that to this purpose ma cs_ no • dice tak' 
fi I I a· fi ,]11ch the prcJU · 
1rst of c 1esc cases t 1c oucnccs rom '' c 1 ttributlC . . I f . f t wrongru a 

its nse arc t 1osc o usurpation o trus , . the latte · · · f trust· 1I1 
of trust, and wrongful 1111pos1t10n ° c 1 •. t rception c 

fi 1 · c rongru 111 c wrong u non-mvestmcnt 01 crust, w f l bdication c 
trust, wrongful diwstmcnt of tru 5c, wrong u a 

trust and wrongful dctrcct::i.tion of tru5t• the existence 1c 
' I c I 11· ] ich concern • 0 f t 1 So 111 uc 1 ror t 1c o 1enccs w 1 1 e exercise • 

· f I . ,I • ·h concern t 1 y u are 1 
Posscss1011 o a trust: t wsc \\ 11c l onceived. o_ us 

. b 1 · y be t 1 us c . • 1 it n1 
functions chat c ong to it_ma I . c r your act111g, 11 kc th 

• f . ch . tune t 1cn 1° li • nr s sa , 
IJosscsswn o a trust · c . for sinip ci., If pas· 

. . • (ncglccnng come. 
oil any v1vrn occ:1s1011, . , or yet to • her coll 

., . · . ) be either paSt been er~ d o 
1 lw11 present mst.u1t . n must have i.J1st1ttJtC 1'. 
• \ l in I hat nc~:1s10 . -\ \ c tnist was misc 11~ 
lfl ,111 (, 1lll tll l , ,. t ,r whtl l t l l been no ·ther 1 
} \ \ , \Hll\'11sLS i \:\. there 1:1s been e1 fa 
1;,1111.tl~ l' lll :.\\l·· if Cl)!ll°l1ro1:111,L,chc fi_.ult h~s both: i.I1 :: ,,, 

f nll'wt• c 1abL, orll1 • yo . 
uncoil o . •. if unco111or11 , ther pcrs~!l, d either l~ch case J 

. chc case. . i some o co11s1ste ·11 wlu. soflle 
111 I[ lone or 11 J(. it has do, 1 Jot/lg .i.in 
Y0 ursc a . '. yoursc , 0 u(Tht to .11 vour 111eDV:-' 

. 1 . }:i 1n 111 1 . h yo11 ::, 1. or 1 1d. j;l<Y so . J1c 
;1~ ir i;1s •. (iini.?; \\' 11c Ir ,if trtl~,. the o o ortJl 
doirqr, snrnt t l -. ,,1ti11l' /,rc,1r do: if 111 I o.£11 the r tJSt -;i'J 

be sty let 111.s-; I c ,,ot co n, to VI 1 fi the tr fthes 
may i' . ·h you oug 1 d rhc par•, bc11e it er o th 
thing w 11c ht not co o, for whose_ chc forJll st' iJl 
which youd ~~~ichcr chc s:.u11~ at Iar~~: breach of trH , 
bas ;iccruc l inc ocher par Jlcd pos111ve 

. t ·d or so be: sty 
j11st1t ti c ' tf-ncc inaY 

, rhc o c.: 
cases, 
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other, abuse ojtmst_- 1 In as far as the fault ~es in another person, 
the off~nce on _ !us part may be styled disturbance of trust. 
Supposing the tune for your acting in the trust to be yet to 
come, the effect of any act which tends to render your 
c?nduct unconformable to the purposes of the trust, may be 
either to render it actually and eventually unconformable, 
or to produce a chance of its being so. In the former of 
these cases, it can do no otherwise than take one or other of 
the shapes that have just been mentioned. In the latter case, 
the blame must lie either in yourself alone, or in some other 
person, or in both together, as before. If in another person, 
the acts whereby he may tend to render your conduct uncon­
formable, must be exercised either on yourself, or on other 
objects at large. If exercised on yourself, the influence they 
possess must either be such as operates immediately on your 
body, or such as operates immediately on your mind. In 0e 
latter case, again, the tendency of them must be to deprive 
you either of the knowledge, or of the power, ~r or ~e 
inclination,2 which would be necessary to your mamtanung 
such a conduct as shall be conformable to the purposes in 
question. If they be such, of w~ch ~e tendency is to dep~ve 
you of the inclination in question, 1t mus~ be by applym~ 
to your will the force of some sed11ci11g mottve.3 ~astlf, T~s 
motive must be either of the coercive, or of the al/11r111g kind; m 
other words it must present itself either in the shape of a 

' • f all the cases mischief or of an advantage. Now m none o 
that have been mentioned, except the last, does the offence 

l What is here meant by abuse of trust, is the exrc;,sdi: ~:g0 :t~hu:~:. 
over strangers, under favour of the powers pbopbr Y ch of ~t, and what is 
The distinction between what IS here meant. Y :ea ved in common speech: 
here meant by abuse of trust, is not very stea~ily O s~r cases be imperceptible. 
and in regard to public trusts, it will ecln m erl":tly distinct: since the per­
The two offences are, however, lll thems v~ P cases altogether different. 
sons, by whom the prejudice is suffered, are 10 dmanyb se of trust, there is but 
It may be observed, perhaps, that witb Jegar t:;o:ds to positive breach of 
one species here mentio~ed; viz. that w cn;;rr to negative breach of tt1;15t. 
trust: none being mentioned ~ correspcl g In favour of the parties, 
The reason of this distinction will presen Y appeai:. bound to act; and there­
for whose benefit the trust was created, the trust~e 15 preiudice: but in favour 

hi d • thi they may receive a ~ . . nl from fore merely by s omg no_ ng d to act: and therefore It IS O Y 
of other persons at lar~e he is not boun . dice can ensue to them. 
some positive act on his part that any_P.re[In:iu direct Legislation], 

2 See infra 54 note; and Chap. XVlll• 

a See Chap. xi. [Dispositions], 29. 
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other, almse of tmst: 1 In as far as the fault ~es in another person, 
the o~ence on _ lus part may be styled disturbance of trust. 
Supposmg the tune for your acting in the trust to be yet to 
come, the effect of any act which tends to render your 
c?nduct unconformable to the purposes of the trust, may be 
either to render it actually and eventually unconformable, 
or to produce a chance of its being so. In the former of 
these cases, it can do no otherwise than take one or other of 
the shapes that have just been mentioned. In the latter case, 
the blame must lie either in yourself alone, or in some other 
person, or in both together, as before. If in another person, 
the acts whereby he may tend to render your conduct uncon­
formable, must be exercised either on yourself, or on other 
objects at large. If exercised on yourself, the influence they 
possess must either be such as operates immediately on your 
body, or such as operates immediately on your mind. In ~e 
latter case, again, the tendency of them must be to depnve 
you either of the knowledge, or of the power, o_r or 0e 
inclination,2 which would be necessary to your mamtammg 
such a conduct as shall be conformable to the purposes in 
question. If they be such, of which the tendency is to dep~ve 
you of the inclination in question, it must be by applymg 
to your will the force of some seducing motive.3 ~asclf, T~s 
motive must be either of the coercive, or of the all11r111g kind; m 
other words it must present itself either in the shape of a 
mischief or ~fan advantage. Now in none of all the cases 
that have been mentioned, except the last, does the offence 

1 What is here meant by abuse of trust, is the exero;cl of~ po7oe~i::f 
over strangers, under favour of the powers pboptly ch fn~r and what ~ 
The distinction between wh~t is here meant. Y ::~vedoin co~mon speech: 
here meant by abuse of trust, IS I?0 t v_ery stea~ily ;!:i cases be imperceptible. 
and in regard to public trusts, !t will e;J° 10 erfecJy distinct: since the per­
The two offences are, however, m therns v~ P cases altogether different. 
sons, by whom the prejudice is sulfer:d, are ID :c:rbuse of trUSt, there is but 
It may ~e observed, l?erha~s, _that with itta:orresponds to positive breach of 
one speoes here menooned, viz. that w c d" to negative breach of trUSt. 
trust: none being mentioned ~ corrcsp':J° mg In favour of the parties, 
The reason of this distinction will presen Y aprar~ bound to act; and there­
for whose benefit the trust was created, the trUS ~e preiudice: but in favour 

b hi d . thing they may receive a , • • n1 from 
fore merely y s omg no_ d to act: and therefore 1t 1s o Y 
;:,f other persons at lar~e he is not bouo . di e can ensue co them. 
;ome positive act on his part that any_fre[InJU a:ect Legislation], 

2 See infra 54 note; and Chap. XVlll• 

a See Chap. xi. [Dispositions], 29. 
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th~t particular s c~. In this last it is t ortive attempt to 
bnbery, or bribe P:c~es of it which crmcd bribery; and it 
on -gzvma I I • may b f your part, eithe o. n t us case to ~ termed act, 
I not, and you d r you accept of th b rnnsider the mac 
commit citl1 ob not afterwards cc n~c, or you do nc 

ff. ' er a r, I omm1t O b OTJtnCc nn caCl or an ab f • r go a out 

Y
()IJ ,., '. _yn11r part, in the case: .if use o trust, there is 

· VUJtu,i/!y tlo (Jf I you do accept 1t whed 

I 
· / • l o not c ) • l b ' 

IV ill I JI J\ tlil' \inhc·•J'i , . , . . 1 nn,ut t 1c reach or the ab• 
:i.t any rat. . ·· 1" simcnt1on you should commit y 

c commit an ofl. } • } • al ' :incl which , 
1
. . . ,nee w uc 1 IS so termed briber 

or '.'i b,•-takins.' . As ton '" • e. m· y e termcdyassive bribe, 
I 

• H )r t 1st1nct10 k b 
depend upon cl an Y farther d1s tincttons they " 

. ,e nature f I • • qucsnon, and therefore be! 0 t 1e parncular sort of trust 
tli11s we have thirt, b 0d~g. ~ot to the present place. A 

·. een su - 1vistons of offences againSt tnl 

viz. I. Wrongful non-investment of trust. z. Wrong 
mterccpuon of trnst. 3. Wrongful divestn1ent of tr' 
4- Usurp,tion of trust. j. Wrongful investment or attril 
non of trust. 6. Wrongful abdication of trUSI· 7· Wrong 
dctrcrtat1on of ,rust. 8. Wrongful imposition of trt 
9· Ncganvc breach of trust. ,o. Posirivc breach of t!I 
" · Ab use of trust. l2. D isturbancc of ,rust. l l • Briber)'· 

b 
28

· From what has been said it ap(cars that there caJll 
c any I a:: ' hi l I . ot ,er onences, on the part o a ,rusrce, by VI e 

Jl'/Wfi,rarr can receive on any particular occasion anY aSSIE 

able spenfic prejudice. One sort of acts, however, there• 
by which a trustee may be put in some danger of rec:iVJlll 
prejudice, although neither the nature of the prejutceJj 
che occasion on which he is in danger of rece1vmg 

11
• so 1,,cei h h acts V/ 1"' 

assignable. These can be no other t ail suc d ' on b' 
they n1'Y be, as dispose the ,ruste< to be acte up ' 

thaJl co s11l 

. ' To brib< , '""'"' " ,uch, i< ln facC ndcl>'' cn°" no;;::.,,;on;, of 
hun w be gu;J ,y of , bcc,ch o, ,n ,buSC of rru'r· N""' '0 ,rcnc• on< ~ ' 
ouo,bcc of ,hos< '""'"' olf<o<" which eve<'/ pnn<'P~ • ,nd V• f • 
., ,nochc<, ;, 1;,bk w b< ,u,udcd w;,h. S« ;nfr•, 

3
1. ~

0
";,

0 .,,v•" b• 
r Acr«sorJ' o/frn<" I. Thi• P""""" ,per;" of ,ub

0
'"'"

0

~ ;, •P"" ,., 
one that, b,,;dcs ;,. h,v;ng, ,pccifi' "'"''fr•"'"''°'""·"'' In' corflPanY sJ . d . t elf to view J 1i 
, pccuH,r shar< of ,u,ntmn, ,n to pr"'"' '' d 0 ,n;,,io• no< to 

0
th<' olf enCCS ,g,;n,t tr<>st, it would have "'"" "' 

included ic in that catalogw.:. 
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given b_ribe with greater effect than any with which he could 
?thcrw1se _be acted upon: or in other words, which place him 
m such circumstances as have a tendency to increase the 
quan_tum of !1is sensibility to the action of any motive of the 
sort m question.1 Of these acts, there seem.to be no others 
t?at w~ admit of a description applicable to all places and 
tune~ alike, than acts of prodigality on the part of the trustee. 
But _m acts of this nature the prejudice to the be11e.ficiary is 
contingent only and unliquidated; while the prejudice to the 
trustee himself is certain and liquidated. If therefore on any 
occasion it should be found advisable to treat it on the footing 
of an offence, it will find its place more naturally in the class 
of self-regarding ones. 

29. As to the subdivisions of offences against trust, these The sub-

DIVISION OF OFFENCES 

fc tl al I f a: b [;"- L h d di visiom of 
arc per ec y an ogo~s to t 10s~ o ~rrences Y. ;u:;_e oo • ~ffences against 
The trust may be private, senu-public, or p~~lic: 1t may tnist a~e also 
concern property person reputation or condit1on; or any deter"!"!e~ by ' ' . '. ill b tire d1111srons of 
two or more of those articles at a time: as w e more tlie preceding 
particularly explained in another place. Here too the offen~e, classes. 
in running over the ground occupied by the _thr~e prior 
classes, will in some instances change its name, while m others 
it will not. • 

1 . . d h f l ti" there sub- Conne,11011 be-
30. Last y, 1f 1t be aske , W at sort O re a on . twee11 offences 

sists between falsehoods on one hand, and offences concerrung by false/rood 
trust on the other hand. the answer is, they are altogether a11d_ offences , cl • the agaimt trrut. 
disparate. Falsehood is a circumstance 1at may ente~ mto 
composition of any sort of offence, those concerrung trust, 

11 • "d ntal in others as an 
as we as any other: m some as an acer e , . 

"al . 1 b of trust are circum-essentl instrument. Breac 1 or a use • 
stances which in the character of accidental c~ncomI(tanth ts, 

' . . f clier orrences ose 
may enter into the compos1t1~n ° any O hi h cli s ec-
against falsehood included) besides those to w c ey re p 

tively give name. 

§ 3. Genera of Class I. di Analysis into 
. to class die first, let us pur~u~. e gener~ pursued 

31. Returnmg now d b h t the several d1V1s10ns 110 farther than 
distribution a step farther, ~- da.I_lc 0ilieir respective genera, Class 1. 

of that class, as abov:e exhibdi_te_ '. into are capable of being 
that is into such rnmutcr iviswns as 

, 1 See Chap. vi. f Sensibility] 2. 
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.dr:·.id_\· ,·urrcnr. < < /l, l/1J111.irio11s of whi(·/ 
.1111, in,, cl 1 a great pa t 

!?Jt1,t ,r, '!) -1- -:--- le pcnJJlc I I J. I r a1 
• •' ·,/' • I • • • n t 115 p ac' ti J 

< •r lier c] 1 . _ •• J' :· 1t 111 the ,;nn . . I c c JC ana ys 
r,i ) II:·"<'>·cn1,,c.1rcch·nr. ··<lr/tgu.1rrnrmtoanyoftb 
. I lI) il· ,,ficncc, • r .1ct1c.1) c: to scmi-publi 1 

CJ rel] . . • ' n11 .1CC11u11r r I . c, as a..:s 
. . lll,t.incn: t() scJ(-r ·.r J' 0 t 1C I11tcrfcrc11ce of Joe: 

])<I< c,.,1t_\' It \•,·()11/<i crc.1tc (\'..._f_.1/rt _1111~ ones, on account of tl1 
\'. llch 1 •. < C()( 1/)<'r j)T' ] · 

ll.1_\ ,1r1)<<;1r li:ih]. . :-- (11Jaturc y upo1! po1m 
h,,<) I f 1· < (() <0 ntrovcrs"· ff b c 

<., .lll< 11/ cncc, :i • . .' • to oucnccs y calsc ti • • I • ~.llIJst trust or . f I 
le re h )ctwcc11 cl ·, ·-I • ' I account o tic dcpcndcnc 

r, i be c!ClIJc in th •. i~ ~ ass_ .iIJd t~1c three former. What rcmair 
• 15 \\,1\, ,,·nh ref··• . . J c . 

rnJl11rcJiscuss1· ·1 ·11 crc11cctot1csccourclasscs wi 
. • • , >n, .i11t w1 ti . ·fc , l . . ' 

pr< ipnn,· in ti , l I ic.:rc. ore JC mtroduccd with mar 
• It Joe ,. of th , . k I . 1i . 

r trr part, o{ v.-hich ti . l •. . c wor ' r 1.111 m a pre mmar 
J m,,·, ar;,1in,1 .3..:?. A - l( )lls!ncss IS only to draw outlines. 

m1 11:d11•1d•,:1 11 ,1<.t. b\· wh 1 •/ J I · 
111.11•• l,_r ,1·,,·, 1 clistur!Jt•(l 1·~ . ·ti , . c 1 tic 1.1ppmcss of an individual 
• • I' r • ., () l(T ' ,/,' • • ff' 

111 t!,,.,r ,_'ji,-.-15, st\·lctl si· J, . . • 11~1I ( 111 Its c ccts or complex. It may b 
or , / • • 111 }) <. 111 Its cfl ·ct J • fl. J · · . 1 

'' 
1111' rx. th . . • ·I . ( s, \\· 1cn It .1 ccts um m one oruy c 

c .1rt1c cs or />01 t • I . 1 J . . 
Ji 1 bl . • . 11 s l1l \\· JJc 1 11s mtcrcst, as we have seen, 

• <. to be aficct(·tl • • J I • 8- J . . f- 1 . • to111p ex, w 1cn it a ccts um m sever: 0 t iose poi t 
r n s at once. Such as arc simple in their cffec, n1ust o cour . l . fi .d O,rr. . Sc. 1c 1rst cons1 ered _,,, ncrr •~ft1111<t 13 J . . 

pa.ron-rl,cir ) • : 11 ~ si_mplc way, th.1t is in one way at a time, a man 
.f!mcra. iapfmess is liable to be disturbed either 1. By actions refcrrin 

~<~ lus own_ person itself; or z. By actions referring to sue 
external objects on which his happiness is more or less depen 
dent. As to his own person, it is composed of two differ~r 
parts, or reputed parts, his body and his mind. Acts wluc 
exert a pernicious influence on his person, whether it be 0 

t!1e corporeal C?r on the men ta! part of it, w_ill opc~ate t!1erc~­
e1thcr immediately, and without a.ffectmg 111s wiµ, b 
mediately, through the intervention of d1:1.t faculty: VJZ •. 

r I • , . 1 . ill t exercis n1eans _ o t 1c mflucnce wluch they _cause 11_s w_ .0 wst b 
over Im body. If with the i11tervcnt1011 oflus will, it 11. . : 
b I • I • b • 1 • '''I to ma111t:a11 y men ta coeroo11: t 1at 1s, y causmg um to 11111, 

b observed, th: 1 In the cuumcration of these genera, it is all along ~o \ e and thee 
offc.·,iccs of au accessory n.1ture arc not mentioned; unless Jt be ~h in vogt1 
where they have obtained current names which seemed too mb ~ g the vet 

• hi J 'thout cm . th to be omitted. Accessory offences are tl10sc w c i, widi. - c arc JIJ 
• • • • • k ·c immc ate ns • . ' J 2' acts from which the rruscluef m question ta es 1 5 .. [Acoons 

way of causality, connected with those acts. See Chap. vu. 
and B. I. tit. [Accessory offences]. 
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f.1d thcncbt:J' actuall_y to maintain, a certain conduct which it is 
is~grc~a c, or m any other way pernicious to him to 

mamt Tl· d • ' ] am.. . 115 con uct may either be positive or negative:1 

~/en posit1_ve, the coercion is styled co111p11/sion or constraint: 
:" ~~11 negative, restraint. Now the way in which the coercion 
~ isagrecable to_ him, may be by producing either pain of 
i ody, or only pa~n of mind. If pain of body is produced by 
t, the offence will come as well under this as under other d . . 
enon11nat1ons, _which we shall come to presently. Moreover, 

the co_nd~ct wluch a man, by means of the coercion, is forced 
to mamtam, will be determined either specifically and origin­
ali~, by t!1e determination of the particular acts themselves 
wl11~h l~e 1s forced to perform or to abstain from, or generally 
and 111~1dentally, by means of his being forced to be or not 
to. be _m such or such a place. But if he is prevented from 
bemg m one place, he is confined thereby to another. For the 
whole surface of the earth, like the surface of any greater or 
lesser body, may be conceived to be divided into two, as well 
as into any other number of parts or spots. If the spot then, 
which he is confined to, be smaller than the spot which he is 
excluded from, his condition may be called co1if,11ement: if 
larger, ba11ishme11t. 2 Whether an act, the effect of which is to 
exert a pernicious influence on the person of him who suffers 
by it, operates with or without the intervention of an act of 
his will, the mischief it produces will either be morta~ or not 
mortal. If not mortal, it will either be reparable, that 1s tem­
porary; or irreparable, that is perpetual. If repar~~le, ~e 
mischievous act may be termed a simple corporal m1_ury; if 
irreparable, an irreparable corporal i11j11ry. Lastly, _a pam t~ 
a man experiences in his mind will either be a parn of a~tu 
s111li:ra11ce or a pain of apprelze11sio11. If a pain of apprehensbton, 

!1.1' ' • • d • di1 to ear either the offender lumself 1s represente as rnten mg 
. d • f • h • t In the former case a part m the pro uctton o It, or e 1s no • als 

the offence may be styled 111e11ace111e11t: in the latter_casle, as 01 . . . f al d'. nee a s1111n e menta where the pam 1s a parn o actu surrera , r 

1 Chap. vii. [ActionsJ, 8. . . s which there is occasion 
a Of these and the several other leading cxpressialon. le definitions will 

• '. • I • • rt of this an ySJs, amp • to bnng to view m t 1e remauung pa . d . 1 ,inis legis To give par-
be found in the body of the work, conceive m em b ring the page to little 
ticular references to these definitions, would be encum e 
purpose. 
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', · · '. '. ,··· .'. '' ·' n· 1 '. "."' ~•·nm or kinds of pen01 
· · · .. · ·: : · '•'" ·""', 111 cl,c orclcr niost conunodic 

... '.: : .. ·'• =:·. ,:.1:1J .1, i~,llln\·s: \'iz. 1. Simplccorpo1 

1'' : · ·'' ·': • !,· • • •rJ'• ,r.11 i1Uurics. 3. Simple injurio 
. : . '::" ;• k "'· i nr i, '"' (<>Ill pulsion. l s. w ,onr) 

. \\ ,. '"i",I b.111islnncnr. 7. Wrongful hon 
·" J :: cc·:i.1c,·11KIIL' 9. Simpk mcncil injuri< 



34. W c ~omc now to offences against reputation merely. Offence_ against 
These_ rcqwrc but few distinctions. In point of reputation repitllltron. 
t!1crc Is but one way of suffering, which is by losing a por-
ti~n of t!1e good-will of others. Now, in respect of the good-
will which others bear you, you may be a loser in either of 
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two ways: I. By the manner in which you arc thought to 
behave yo11rself; and 2. By the manner in which others behave, 
or arc tl1ought to behave, towards you. To cause people to 
thi!1k that you yourself J1avc so behaved, as to have been 
guilty of any of those acts which cause a man to possess less 
than he did before of the good-will of the community, is 
what may be styled defamation. But such is the constitution 

idiots, ~nd maniacs, for want of their being properly taken care 0£ 4. Mischief 
producible by the ravages of noxious animals, such as beasts of prey, locusts, 
&':· ~c. 5. Collapsion, or fall oflarge masses of solid matter, su~h as decayed 
buildings, or rocks, or masses of snow. 6. Inundation or submersion. 7. Tem­
pest. 8. Blight, 9. Conflagration. 10. Explosion. In as far as a man may 
contribute, by any imprudent act of his, co give birth to anf of the abo~e 
~alamities, such act may be an offence. In so far as a man may fail to do what is 
1Ilcumbcnt on him to do towards preventing them, such failure may be an 
offence. . h d 

IT. SEMI-Punuc OFFENCES of mere delinquency. A whoJc neighbour 00 
may be made to suffer. 1. Simple corporal injuries: in other words, they may 
be made to suffer in point of health, by offensive or dangerous ~~des or 
manufactures: by selling or falsely puffing elf unwholcso_mc mcdicmdes or 

• • b • • - d • f • gs dcstroymg of ague ucts, provmons: y po1sonmg or rymg up o spnn ! . . b an kinds 
destroying woods walls or otl1er fences agamst wmd and ram.d Yd Y2 d 

' ' l .. • • lly pro uce an of artificial scarcity· or by any other ca amities mtcnuona 1 . · · r. 
• • • • • • d • l • 'urious compu s10n: ,or 3. Simple tnJunous restrammcnt, an sunp e !1JJ f h · hand-bills 

instance, by obliging a whole neighbourhood, by d}n_t O t r;atberungt 
1
-
0

;" in 
• • bli I d Ii d to Jom or ,or car o ~,, or threaterung discoursl's, pu c Y e_ vere. • b ' · tions undertakings, 

illuminations, acclamations, outcries, invectives,. su scnp 'c£ 'displeasure or 
Processions or any other mode of expressing JOY or ghri ' 4 and 5 

• • h f conduct w atsoever. • · approbation; or, in short, many at er cours~if:i f ds bridges or ferry-
Confinement and banishment: by the spoi g O ~oa 'ublic ca~riages, or 
boats: by destroying ?r unwarrantably pre~:C~Pf0 fi!endiary letters, and 
houses of accommodation. 6. By menacei~en dbill y denouncing vengeance 
tumultuous assemblies: by newsp~per~ or ian n~• le against Jews, Cacho­
against persons of particular denominations: ~or ~xa P &~. 7. Simple mental 
lies, Protestants, Scotchmen, . G~cons, Cata omal::~ligious exhibitions; such 
injuries: as by distressful, temfymg, obsceFJ;a~r bodies, exhibitions or reports 
as expornre of sores by beggars, exp?sure Oh 'b. . of obscene or blasphemous 
of counterfeit witchcrafts or 2ppa:1t1ons. e~:1cr;::;ublic: spreading false news 
prints: obscene or blasphemous discours~s 
of public defeats in battle, or of ot~er mJSfortun~s. Fasting. Abstinence from 

III. Self-regarding offences ag~ns~ pers::d 0 ;her self-denying and scl~ 
venery, self-flagellation, self-mutil: onk css excessive venery, and ocbc 
tormenting practices. 2. Glut~o~y, run enn ' 
species of intemperance. 3. Su1C1de. 
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of human nature, a11d 
merely by manifest' St1ch tl' 
you, though ever s~llg his ~ 
expressed, may in a l111jusC 1 
you a part of cheirs. ~annct' 
actions as l1ave no Ot} hen }le 
the pl.ace of ·n:ords lcr- cflc.:C1 

When it is done by 's tJlc., oJicJ 
effect, are injuries to llc:h acci0 

a personal insult: if it ~he pers< 
a corporal insult: if it s got th 
length, it may be s l Stoppcc 
have two nmera ty ed i11s1d 

~" or k· m.errry; to wit J ) ) . , tntl~ I 

daniattd 

'.\ '.,,; ~.Ll \ , \1 \ \ \ \\\\\\\: '\"'"' 

' ' 'l. \,' '- .·.\ 

' ' ' 

upon t,.· 
unmect] in c. -
d11cc the evil of pu';;i be..--
ch:it there are se''{ eads, either o, __ 
the c:orn:~pondent 1 1·1ie reasons of tbC) 
both arc wancuig- c enough upon the 

• ·J ·n d. d c 
1·11 ,tJnCcs, be cvt c -cifie 111 the bo Y ·' sr' l • d h Cl 

I cy .trl' howc\•er I cY co JC mscrtc 1 
I I •f(' t I ·s through caJa1 
111111 It n111111 wet( 01·1'11rJChbnth, arc !j;1blc 

J L,·•tH•IJIII ur . • • 311 
· .'l '" t· ,ncll• . ,, Fam111c, • 

•rues O i;:tOII· -·. • poll 
or propc coflC 3- dcfic1c11t 111 

1 J'csl ilcncc or , 0 11.S 
. l l'cr-• 

pruduc 1bk 1 Y 
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offence, or substituted in the mom. of tb.e word \l/ro11gf11l. 
The circumstance of fraudulenq then ma,r serve to charac­
terise a particular s_pecics, comprisa~le under each of those 
generic heads: in like manner the arcumstance of force, of 
which more a little farther on, may serve to characterise 
another. With respect to _wrong£~ interception in particular, 
the 1i1vestiti11e evettt by which the ocle to the thing in question 

should have accrued to you, and for want of whicb sucb ti.de 
is, through the delinquency_of the offender! as ~t wer~, int~­
cepted, is either an act of his own, expressmg 1t as his w~, 
that you should be cons~dered_ by the law as the person who _is 
legally in possession of 1t! or 1t 1s an_y other event at large: m 
the former case, if the thing, of which you should have been. 
put into possession, is a sum of money to a certain amount, 
the offence is that which has received the name of illsolve11cy; 
which branch of delinquency, in consideration of the impor­
tance and extent of it, may be treated on the footing of a 
distinct genus of itsel£ 1 

1 The light in which the offence of insolvency is here exhibited, may Payment, what. 
perhaps at first consideration be apt to appear not only novel but improper. 
It may naturally enough appear, that when a man owes you a sum of mo~:• 
for instance, the right to the money is yours already, and that what he W1 . -
holds from you ~y not paying you, is not the legal title to it, posscssi~n of it, 
or power over u, but the physical possession of it, or power over 1t, onlY• 
But upon a more accurate c.xamination this will be found not to be the case. 
What is meant by payment, is always an act of invcstitive power, as abov~ 
expla~ned; 3;11 expr~<?n of an act of the will, and not a physical ac~: it is an.~ 
exerC1Sed u'.11/1 relat1011 mdeed to the thing said to be paid, but not m a phys! dful 
sense exerosed 11po11 it. A man who owes you ten pounds, takes up a h~. g 
of silver to that amount, and lays it down on a table at which you ~ 51d}\~ 
If then by '_VOrds, ?r _gestures, or any means whatsoever, addressing biDJ.S :111d 
you, ~e !11tlmates It IS to be his will that you should take up the rnoneJ';at be 
do with It as you please, he is said to have paid you: but if the case was, unt it 
laid it down not for that purpose but for some other, for instance, to co ... e,-

d • • • •f;rso,~ an exanune It, meaning to take it up again himself or leave 1t O ie<:CS 
body else, ~e has 1101 paid you: yet the physical acts, exercised upon the~ will 
of money In question, are in both cases the same. Till he does eicprCSS sscssion 
to that purport, what you have is not, properly speaking, the leg~ P~r in his 
of the money, or a right to the money, but only a right to have hirD• ort of 
defa~t perhaps a minister of justice, compelled to render you_ that :,cprCSS 
semce,. by the rendering of which he is said to pay you: that 1;5• to r 0 the1' 
such Will as above-mentioned, with regard to some corporeal arocle, 0es you: 
of a certain species, and of value equal to the amount of what be oVI er with 
or, ";I other words, to exercise in your favour an act ofinvestitive poVI . 
rclat1on .t~ some !uch article. 3ceordi0g 

True It is, that ID certain cases a man may perhaps not be deemed, filrther 
to common acceptation, to have paid you, without rendering you a 

z 
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offence, or substituted in the room of the word 1vrongf11l. 
T~e circumstance of fraudulency then may serve to charac­
terise. a particular _species, comprisable under each of those 
gen_enc heads: in like manner the circumstance of force, of 
wluch more a little farther on, may serve to characterise 
another. With respect to wrongful interception in particular, 
the investitive event by which the title to the thing in question 
~hould have accrued to you, and for want of which such title 
1s, through the delinquency of the offender, as it were, inter­
cepted, is either an act of his own, expressing it as his will, 
that you should be considered by the law as the person who is 
legally in possession of it, or it is any other event at large: in 
the former case, if the thing, of which you should have been 
put into possession, is a sum of money to a cer~ amount, 
the offence is that whid1 has received the name of msolve11cy; 
which branch of delinquency, in consideration of tli~ impor­
tance and extent of it, may be treated on tlie footmg of a 
distinct genus of itse1£1 

1 The light in which tbe offence of insolvency is here exhib!ted. may Payment, what. 
perhaps at first consideration be apt to appear not only novel but lfproper. 
It may naturally enough appear, that when a man owes you a sh Oh mo'?di• 
for instance, the right to the money is yours already! an~ iat :ss::Sio: :}it-
holds from you by not paying you, is not the legal title O • P . nl • 

• b h h • al ession of it or power over it, o Y· or power over it, ut t e P YSJ~ poss . ill b 'round not to be the case. 
But upon a more accurate examination this w . e titive ower as above 
What is meant by payment, is always an_ act of mves h -~ act· it is an act 
explained; an expression of an act of ~e ~. and not a i~ but not fu a physical 
exercised wit/, relati,m indeed to the thing said to be pa ds takes up a handful 
sense exercised 11po11 it. A man w~o owes you t:fe0a°: which you are sitting. 
of silver to that amount, and lays it down on h tsoever addressing himself to 
If then by words, or gestures, !'r 3!1Y :;cans w t uld take up the money, and 
you, he intimates it is to be his. will at yo~ s 0~. but if the case was, that he 
do with it as you please, he is said to have pa, Y thee for instance, to count it 
laid it down not for that purpose, ~ut for so~e himsclf or leave it for some­
and examine it, meaning to take it up hag~ acts exercised upon the pieces 
body else he has 11ot paid you: yet the pthysi Till he does express a will 
f ' • • • b th cases e same. al · n o money m question, are JD 0 . er! s caking, the leg poss~sSJo_ 

to that purport, what you have IS not, prop nly P right to have him, or in his 
of the money, or a right to the _mo_ney, but 0ell[da to render you that sort of 
default perhaps a minister of J~St1C~ <:OM.l?d to pay you: that is, to express 
service by the rendering of which e IS 531 me corporeal article, or other 
such will as above-mentioned, with r~gard ~o ~ount of what he owes Y~ili 
of a certain species, and of '!'al~e equ f!~oU: an act of investitive power WJ 
or in other words, to exercise 1D your rdin 
rciation to some such article. y perhaps not be deemed, acfurth g 

True it is, that in certain cashes a m~d my:u without rendering you 3 er 
to common acceptation, to ave par ' 
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offence, or substituted in the room of the word wrongfi1l 
Th_e circums_tance of fraudulency then may serve to charac: 
tense. a particular species, comprisable under each of those 
gen_enc heads: in like manner the circumstance of force, of 
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wluch more a little farther on, may serve to characterise 
ano~her. _With respect to wrongful interception in particular, 
the mvestuive event by which the title to the thing in question 
~hould have accrued to you, and for want of which such title 
is, through the delinquency of the offender, as it were, inter-
cepted, is either an act of his own, expressing it as his will, 
that you should be considered by the law as the person who is 
legally in possession of it, or it is any other event at large: in 
the former case, if the thing, of which you should have been 
put into possession, is a sum of money to a certain amount, 
the offence is tl1at which has received the name of insolvency; 
which branch of delinquency, in consideration of th: impor-
tance and extent of it, may be treated on clie footmg of a 
distinct genus of itsel£ 1 

1 The light in which the offence of insolvency is here exhib!ted, may Payment, wltat. 
perhaps at first consideration be apt to appear not only novel but improper. 
It may naturally enough appear, that when a man owes you a sui;: 0 { mo~:;;'• 
for instance, the right to the money is yours alread\td 0at w at. e wifit-
holds from you by not paying you, is not the leg3! ti e to It, possem~n °nl • 
or power over it but the physical possession of it, or power ovber 1; 0 Y· 
But upon a more' accurate examination this will ~e fou!l~ not to e t ebcase. 
Wh • b • _, act ofmvest1t1ve power, as a ove at IS meant y payment, IS iLIWays an_ h 'cal act· it is an act 
explained· an exnression of an act of the will, and not a eb ysi . • h""ical 

' ··r h thin 'd t bcpa1u, utnotmap ,-exercised with relatio11 indeed to t e g sai O ds takes up a handful 
sense exercised 1po11 it. A man w~o owes you ti,fe0a~ which you are sitting. 
of silver to that amount, and lays it down on ha ta addressing himself to 
If h b ds any means w atsoever, d t en y wor , or gestures, ?r . h ld take up the money, an 
you, he intimates it is to be his_ will that yo~ s 0 ~ but if the case was, that he 
do with it as you please, he is sa1d to have patd yo~ for instance to count it 
laid it down not for that purpose, ~ut for so~e ~ ~~ or leave j; for some­
and examine it, meaning to take it up ag:11~ c: exercised upon the pieces 
body else, he has 1101 paid you: yet the pisic a Till he does express a will 
of money in question, are in both cases e sre. caking the legal possession 
to that purport, what you have is not, prope:il sp • ht t~ have him, or in his 
of the money, or a right to the ,mo_ney, but oell yd \~grender you that sort of 
default perhaps a m~ter of J~tlc~ c_om!ld ~ pay you: that~. to express 
service, by the rendenn~ of whi_ch e is s O some corporeal article, or oth~ 
such will as above-menooned, with regardJ ount of what be owes y~u. 
of a certain species, and of :'al~e equal f!~oU: :act of investitive power with 
or, in other words, to ex~rCJse 10 your . 
relation to some such article. erhaps not be deemed, accfurthordmg 

True it is, that in certain cases a m~n may p 'th ut rendering you a er 
• • have paid you, wi 0 to common acceptaoon, .o 
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of less value than before, in which case it is said to be damaged 
or to have sustained damage, and the o.tfence may be termed 
111ro,_zgf11~ e11da11,agement. Moreover, in as far as the value which 
a dl111g 1s of to you is considered as being liable to be in some 
degr~e impaired, by ~y act on the part of any other person 
excrc1s~d upon tl1at thing, aliliough on a given occasion no 
perceptible damage should ensue, the exercise of any such act 
ts commonly treated on the footing of an offence, which 
may be termed 111rongji1l 11sing or occupation. 

If the cause of the clung' s failing in its capacity of being of 
use to you, lies in the exterior situation of it wiili relation to 
you~ the offence may be styled 111ro11gjiil detainment.1 Wrongful 
detamment, or detention, during any given period of time, 
may e~tl1cr be accompanied with the intention of detaining 
the thing for ever (that is for an indefinite time), or not: if it 
be, and if it be accompanied at the same time with the inten­
tion of not being amenable to law for what is done, it seems 
to answer to ilie idea commonly annexed to the word em­
hezzleme11t, an o.tfence which is commonly accompanied wiili 
breach of trust. 2 In the case of wrongfu] occupation, the 
physical faculty of occupying may have been obt~ed wiili 
or without the assistance or consent of the propnetor, or 
other person appearing to have a right to afford such assistance 
or consent. If without such assistance or consent, and the 
occupation be accompanied ~iili the. inten~on of det~g 
the clung for ever, together with the mtentton of not bemg 
amenable to law for what is done, the offence seems to 

1 In the English law detim1e and detainer: detinue a~plied chieByaito 
• • ' bl U d detinue and detamer cases are so movables; detainer, to 1mmova es. n e: . I al 

comprised in which tlie offence consists m forbedanng to_ transfcder ththe h:~d 
• ' hi h y be considere as conung un er e possemon of tlie t ng: sue cases mdi . . b " een mere physical posses-

of wrongful non-inv~tment. The snnct!oho~t-~ved and defeasibJe, seems 
sion and legal possession, where thd ~teer ~ s multitude of instances they are 
scarcely hitherto to have been atten ~ to. Th a cause is that probably under 
confounded under the same expressions. e the iegal possession, with 
all laws, and frequently for very good reas£°\rial is down to the time of 
whatever certainty defeasible upon the evente~r~ce of the physical. 
that event, in many cases _a~exe~ to the b~nging to this and other names of 

a In attempting to exhibit the impor~ t od to speak all along with the 
offences in common use, I mus~ bcliun. ers ~ given to them is commonly 
utmost diffidence. The tz:uth is, e i~p~he nature of things, no definition 
neither determinate nor uruform: so !hart U:,erson can be altogether an exact 
that can be given of tfhehm bb 1 pn:~cly to the legislator. 
one. To fix the sense o t em c ong 
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acfmit of f·:;rcJi 1
: 111 ll 1d 1'~(; c?(scrr,iccs. 2 In tlielattercaseit; 

•• ( r Ill() 1t1c C J • 1 
ccin·cl • \VJ . . . :i 10?s, w uc 1 may be tlws c 

- • - ltIJ :in: oll.Jcct wlJJch you have had cl1e phy: 
0.c cup.1tJOIJ or CI1Joymcr1t of, ceases in any degree in c 

sc CJt1c11cc of th. f I ' ' 
-1 . c act o :uwt 1er man, and without any cha 

n11.ic ~- 111 so much of th.it power as depends upon the intri p 1n1caJ 1 • · -
l . • • CoIJc ltinn of your person, to be subject to cl1at pov 

: lis _c~ss:won is eidicr O\\.·ing to change in the intri 
cond1t1on of the· tl • • ][ • • . • • 1mg itse , or m Its cxtcnor s1tuat10n v 
respect t J • • 0 ~-ou, t 1ac 1s, to its being situated out of your re: 
In the ~>rrncr c:1sc, the nat11re of the change is either sucl 

to put It out of your po\vcr to make any use of it at all 
wlllch case the thing is said to be destroyed, and tlie offe 
\Vhcrcby it is so treated mav be termed wrougjid destruct 
or such only as to re11dcr the' uses it is capable of being pu 

f • f . hich arc rend sec o scrnccs, :ind those of anochcr sort: a set o services, w r' 
by the cxcrci.1ing of cerraim acts of ;i physical nature upon _the ver~c/ 
with which he is saiJ ro pay ;·ou: to wit, by transferring the rrung co 3icn' 
1 1 h • y be convcn pace w 1crc you may be mre co find it, and w ere JC m~ . f rcnde 

you to receive it. But these services, although clJc obligdt1'?n °those o 
them should be annexed by law to the obligation_ of"£° en:;J!nc prof 
services in the perform.mce of which the operanon ° P3/a1 co wcof 
consists, arc plain Iv acts of .1 disrincc nature: nor are thdc>; essenyi be perfor. 
• , • • • an 1t ma tlon: oy clJemsclves chey do not consmucc IC, the thing r, 

wicl1our rhcm. Jr mwr bc performed wirh~uc_ them =~ire~e;sicallY speak 
transferred happens to be alrcadv as much w1thm ther d' Pt be. . 

' d b • be m:i c O oc of the creditor as by any act of the e tor it can. 1 d it been prac 
This mattcr ~011Jd J1ave appeared in a dearer ligft Ja rty and the se, 

to enter here inw a full cxamu1ation of the nature O ~ope ~ot be don 
modifications of whid1 it is susceptible: but every ng 

once. .r co,,trPI: 
1 Supra 26. . es is included breacli l!f act or v 
, Under wrongful withholding of se.rVJC ded either on c~ntr c~ncra 

the obligation ro render services may be g[o~an's engagin~: ~freed• 
other ritlcs: in other words, ~h_c event O fja m which the ng. c 

1 • nve events ro . ·cs] § 1v. . Ji one our of m.111y or Jcr rnvcstl Ch ,evil. [Lim1 • cive we 
them may takes its commencement. ~cc_ 3f,;1~sr Jarirudc (negaTo c}Jis f 

Were the word sa,,ites robe cakcnul1nd1ts ~er the whole /afw. Jiich doels 
• • ) J • J •ad wo co ]di g o W • r,j as well as posm vc t us one Jc J the withho n d mioatJO 

then arc to be referred such services on (;r which separate eno 
coincide with any of the other offences, 
been provided. 
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of less value tllan before, in which case it is said to be damaged 
or to have sustained damage, and the offence may be termed 
rvro,_zgfi,~ e11da11,ageme11t. Moreover, in as far as the value which 
a dung _1s of _to you is considered as being liable to be in some 
degr~e 1mpa1red, by ~y act on the part of any other person 
excrc1s~d upon tl1at dung, although on a given occasion no 
perceptible damage should ensue, the exercise of any such act 
Is commonly treated on the footing of an offence, which 
may be termed rvro11gfit! 11sing or occ11patio11. 

If the cause of the thing's failing in its capacity of being of 
use to you, lies in the exterior situation of it with relation to 
you,_ the offence may be styled rvrongfi,l detainment. 1 Wrongful 
detamment, or detention, during any given period of time, 
may e~tl1cr be accompanied with the intention of detaining 
the tlting for ever (that is for an indefinite time), or not: if it 
be, and if it be accompanied at the same time with the inten­
tion of not being amenable to law for what is done, it seems 
to answer to the idea commonly annexed to the word em­
bezzlement, an offence which is commonly accompanied with 
breach of trust. 2 In the case of wrongful occupation, the 
p11ysical faculty of occupying may have been obta.it:ed with 
or without cl1e assistance or consent of the propnetor, or 
other person appearing to have a right to afford such assistance 
or consent. If without such assistance or consent, and the 
occupation be accompanied ~ith the. inten~on of detain!11g 
the tlting for ever, together with the mtent10n of not bemg 
amenable to law for what is done, the offence seems to 

1 In the English Jaw detimie and detai11er: detinue a~plied chiefiy al to 
movables· detainer to irr:movables. Under detinue and deta.tner fccaseshareI sol 

• ' • • fc b • g to trans er t e ega comprised, in which tl1e offence consms in . or dnn min under the head 
possession of tl1e t1?-ing: such cases may ~e C';>D5!t:~v;: c~ere ~hysical posses­
of wrongful non-mvestment. The distmct!on . d d defcasible seems 
sion and legal possession, where the latter IS short-!:~dea~finstances they are 
scarcely hitherto to have been attend~d to. Tt 3 mul is that probably under 
confounded under tlie same expressions. e causclie ie al ossession, with 
all laws, and frequently. for very good reas'}°5't ial is, ~o! to the time of 
whatever certainty defeas1ble upon the event o a r f' the physical 

• exed to the appearance o • f that event, m many cases ann bcl . t this and other names o 
n In attempting to exhibit the import ongdmg O ak all along with the 

• I st be understoo to spe . nl offences m common use, mu . th . rt given to them 1s commo Y 
utmost diffidence. The tz:uth is, e i~p~he nature of things, no definition 
neither determinate nor uruform: so ~at m can be altogether an exact 

• f h by a pnvate person 
that can be given ° tf chm b J s only to we legislator. one. To fix the sense o t em e ong 
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acco1:1panied with the intention of not being amenable to 
law, It seems to agree with the remaining case of what goes 
under the name of robbery. 

As to _dissipation in breach of trust, this, when productive of 
a pec~ruary profit to the trustee, seems to be one species of 
what 1s commonly meant by peculation. Another, and the 
only _remaining one, seems to consist in acts of occupation 
exercised by the trustee upon the things which are the objects 
of the fiduciary property, for his own benefit, and to the 
damage of the beneficiary. As to robbery, this o.lfence, by 
the manner in which the assistance or consent is obtained, 
~ecomes an o.lfence against property and person at the same 
time. Dissipation in breach of trust, and peculation, may 
perhaps be more commodiously treated of under the head of 
offences against trust. 1 After these exceptions, we have 
thirteen genera or principal kinds of o.lfences against property, 
which, when ranged in the order most commodious for 
examination, may stand as follows, viz. r. Wrongful non­
investment of property. z. Wrongful interception of P!o­
perty. 3. Wrongful divestment of property. 4. Usurpation 
of property. 5. Wrongful investment of property. 6. 'Yrong-
ful withholding of services. 7. Wrongful destruction _or 
endamagement. 8. Wrongfuloccupation. 9. Wrongfuldetam­
ment. ro. Embezzlement. II. Theft. 12. Defraudment. 
r 3. Extortion. 2 I · 

We proceed now to consider o.lfences which are comp ex m 
their effects. Regularly, indeed, we should co~e to offen1 
against condition; but it will be more converuent to spe_ 

. . ffi • an offence committed with 1 Usury, which, 1f 1t must be an ° ence, is d t be injured cannot 
consent, that is, with the consent of the party suppose nt~vere either :mi-airly 
merit a place in the catalogue of offences! wil~ss ~e con_tli defraudment • in the 
1>btained or unfrcely: in the first case, it coma es Wl ' 

other, with extortion. ful d' t ent interception, usurpa­
. 8 I. SEMI-PUBUC OFFENC~S- 1. Wrong /v:f:cor' orate body; orw~ch 

:ton, &c., of valuables, which are 0e prfper Y . hbourhood · such as pansh 
tre in the indiscriminate occupaoon . 0 a neig . ted to 'the purposes of 
:hurches, altars, relics: and o0er ar_n: ~~~ien;ccupation of the public 
:eligion: or things _which are m them cri exchanges, public gardens, and 
at large; such as mile-stones, market-housesb, lled bubbles or fraudulent 

a1s 2 S • fc t what have een ca ' • sink ;athedr- . . etong on oo . false news, to raise or 
,artnership, or gaming adventures; prop~gaci~! of roperty. . 
he value of stocks, or of any other denomma 2 Ga~g. ,3. Other species of 

II. SELF-REGARDING OFFENCES. 1. Idleness. • 
,rocligality. 
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1cco1;1panied with the intention of not being amenable to 
aw, it seems to agree with the remaining case of what goes 

under the name of robbery. 

As to _dissipation in breach of trust, this, when productive of 
a pec~ruary profit to the trustee, seems to be one species of 
what 1s c~~monly meant by pec11!atio11. Another, and the 
only _remauung one, seems to consist in acts of occupation 
exercised by _the trustee upon the things which are the objects 
of the fiduciary property, for his own benefit, and to the 
damage of the beneficiary. As to robbery, this offence, by 
the maru1er in which the assistance or consent is obtained, 
~ecomes an offence against property and person at the same 
time. Dissipation in breach of trust, and peculation, may 
perhaps be more commodiously treated of under the head of 
offences against trust.1 After these exceptions, we have 
thii:reen genera or principal kinds of offences against ~roperty, 
which, when ranged in the order most commodious for 
examination, may stand as follows, viz. r. Wrongful non­
investment of property. 2.. Wrongful interception of P;O­
perty. 3. Wrongful divestment of property. 4. Usurpalion 
of property. 5. Wrongful investment of property. 6. 'Yrong-
ful withholding of services. 7. Wrongful destruclion _or 
endamagement. 8. Wrongful occupation. 9. Wrongfuldetam­
ment. IO. Embezzlement. II. Theft. 12.. Defraudment. 
r 3. Extortion. 2 1 · 

We proceed now to consider offences which are comp ex m 
their effects. Regularly, indeed, we should co11?-e to offences 
against condition; but it will be more converuent to spe~ 

1 Usury, which, if it must be an olfence, is an °!enceb c~~=~e~a:~~ 
consent, that is, with the consent of the party s:ppose ~o e~eiither ~airly 
merit a place in the catalogue of offences! unl:ss ~de con.:n d \fraudment· in the 
obtained or unfrccly: in tl1e first case, 1t come es WJ c • 

other, with extortion. fi 1 di t interception, usurpa-
a I. SEMI-PUBUC OFFENCBS. 1. Wrong u ve~men 'orate body- or which 

tion, &c., of valuables, which are t!ie pr?erty ? hb c:hood. such' as parish 
are in the indiscriminate occupanon. 0 a neig ? ted to 'me purposes of 
churches, altars. relics. and other ar_w:f;t ~pl?rorn~ccupation of tlie public 
religion: or things which are in them CI1mJnt~ es public gardens, and 
at large; such as ~e-stones, market-housb~e:x~alle~ b,ibbles, or fraudul~nt 
cathedrals. 2. Setnng on foot what have ti false news to raise or sink 
partnership, or gaming adventures; prop~ga ti~! of roperty. 
the value of stocks, or of any other denomma 2 Ga~g. 3. Oilier species of 

II. SELF-REGARDING OFFENCES. 1. Idleness. • 
prodigality. 
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37. Secondly, with respect to those which affect person Ojftllles agai,ut 
and property together. That a force put upon the person of aperson and 
man may be among the means by which the title to propertypropmy. 

may be unlawfully taken away or acquired, has been already 
stated.1 A force of this sort then is a circumstance which may 
a~company the offences of wrongful interception, wrongful 
divestment, usurpation, and wrongful investment. But in 
these cases the intervention of this circumstance does not 
happen to have given any new denomination to the offence.11 

In all or any of these cases, however, by pre.fixing the epithet 
f~rcible, we may have so many names of offences, which may 
either be considered as constituting so many species of the 
genera belonging to the division of offences against property, 
or as so many genera belonging to the division now before us. 
Among the offences that concern the enjoyment of the thing, 
the case is the same with wrongful destruction and wrongful 
endamagement; as also with wrongful occupation and wrong-
fi.il detainment. As to the offence of wrongful occupation, it 
is only in the case where the thing occupied belongs to the 
class of immovables, that, when accompanied by the _kin~ ?f 
force in question, has obtained a particular name which 1_s m 
common use: in this case it is called forcible entry: forcible 
detainment, as applied also to immovables, but only to 
immovables, has obtained, among lawyers at le~t, the name of 
forcible detainer.3 And thus we may distingwsh ten genera, 
or kinds of offences, against person and pro~erty together, 
which, omitting for conciseness' sake the epithet wrongful, 
will stand thus: r. Forcible interception of property._ 2 • 

Forcible divestment of property. 3. Fo~cible usurpation. 
4. Forcible investment. 5. Forcible destruction or ~ndamage-
ment. 6. Forcible occupation of movables. 7· Forable entry. 

1 Supra. . 1 rty so acquired is said 
1 In the technical language of the English aw, prope 

to be acquired by d11ress. . f fi has never at least by the 
a Applied to movables, the circumstanc~ 0 orce t· no suclt combination 

technical part of the language, been taken mto ~:o~o~d detillllt is applied to 
of terms asforcible occr_,pation is in curreft ::Sei w) die wordforcible has n~v~r 
movables only: and (m rhe language O / de a immovables is dt1ai11er: t~s 15 

been combined with it. The word app ie. t~ ul r it is scarcely in use with• 
combined with the wordfarcible: and what IS rg dl~r clear of this technical 
out that word. It was impossibl~ to steer wwl it has on the body of the 
nomenclature, on account of the influence 
language. 
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37. Secondly, with respect to those which affect person Offences against 
and property together. That a force put upon the person of a person and 

man may be among the means by which the title to property property. 

may be unlawfully taken away or acquired, has been already 
stated.1 A force of this sort then is a circumstance which may 
a~company the offences of wrongful interception, wrongful 
divestment, usurpation, and wrongful investment. But in 
these cases the intervention of this circumstance does not 
happen to have given any new denomination to the offence.2 

In all or any of these cases, however, by prefixing the epithet 
f~rcib/e, we may have so many names of offences, which may 
either be considered as constituting so many species of the 
genera belonging to the division of offences against property, 
or as so many genera belonging to the division now before us. 
Among the offences that concern the enjoyment of tl1e thing, 
the case is the same with wrongful destruction and wrongful 
endamagement; as also with wrongful occupation and wrong­
ful detainment. As to the offence of wrongful occupation, it 
is only in the case where the thing occupied belongs to the 
class of immovables, that, when accompanied by the kind of 
force in question, has obtained a particular name which i_s in 
common use: in this case it is called forcible entry: forcible 
detainment, as applied also to immovables, but only to 
immovables, has obtained, among lawyers at least, the name of 
forcible detainer.3 And thus we may distinguish ten genera, 
or kinds of offences, against person and pro~erty together, 
which, omitting for conciseness' sake _the epithet tvrongf,J/, 
will stand thus: 1. Forcible interception of property._ 2 • 

Forcible divestment of property. ;. Forcible usurpatwn. 
4. Forcible investment. 5. Forcible destruction or ~ndamage­
ment. 6. Forcible occupation of movables. 7· Foroble entry. 

1 Supra. Ii h I rty so acquired is said 
1 In the technical language of the Eng s aw, prope 

to be acquired by duress. . f fi has never at least by the 
a Applied to movables, the orcumstanc~ 0 orce t· no sucli combination 

technical part of the lang~ag~, ~een taken mto ;;~i:o~d detit1ue is applied to 
of terms asforcible ocet_1pa1t<>n 1s m currer\:tiaw) the wordforcible has n~v~r 
movabks only: and (m the language O r d • movables is detainer: this IS 

been combined with it. The word app ie. t~ 15 r it is scarcely in use with­
combined with the word forcible: and wham smg di' clear of this technical 
out that word. It was impossibl~ to ste:; :Jf:tf{ itebas 00 tbe body of the 
nomenclature, on account of the .iniluen 
language. 
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The productive is that which the male and female above­
me~tioncd bear each of them towards the children who are 
the immediate fruit of their union; this is termed the relation 
of parentality. Now as the parents must be, so the children 
may be_, of different sexes. Accordingly the relation of 
par~ntality may be distinguished into four species: r. That 
which a _father bears to his son: this is termed paternity. 2. 

That \~luch a father bears to his daughter: this also is termed 
paterruty. 3. That which a mother bears to her son: this is 
ca~cd maternity. 4. That which a mother bears to her daughter: 
this also is termed maternity. Uncontiguous natural relations 
~ay be distinguished into immediate and remote. Suer. as are 
Immediate, arc what one person bears to another in c?n­
sequcnce of their bearing each of them one simple relation 
to some third person. Thus the paternal grandfather is 
relat~d to the paternal grandson by means of the two different 
rclat10ns, of different kinds, which together they bear to the 
father: the brother on the father's side, to the brother, by 
means of the two relations of the same kind, which together 
they bear to the father. In the same manner we might proceed 
to find places in the system for the infinitely diversified 
relations which result from the combinations that may be 
formed by mixing together the several sorts of re_Iatio~ships ba 
ascent, relationships by descent, collateral relatio_nships, an 
relationships by affinity: which latter, when the wuon h1twee!1 
the two parties through whom the affinity takes P1 a~e 15 
sanctioned by matrimonial solemnities, are termed ~e a~on-
h. b h" • uld be a most mtncate s 1ps y marriage. But t 1s, as It wo 

and tedious task, so happily is it, for the present purpose, an 

b. ti re results but one relation. 
that from the consideration of the two O ~ec: ,t In me cases this perhaps 
which belongs as it were in common to them oth • seor 1·n th/present case. 

II . • ·11 not owev , • 
may answer the purpose very we • It Wl ' h Id conceive two relanons 
For the present purpose it will be necessary we_ s ou u h is the phrase, by the 
as resulting from the two objects, and bond, ~nc~~~e by the first object to 
one of them to or towards the other: oner aoond ob"ect to the first. This 
the second: another relation borne by the ;,ccoh rel;tions themselves t~ere 
is necessary on two accounts: 1. Bef,use or t 1: the relations of guardian­
are in many instances separate names: or ~amp f'them as if they w:1"e but 
ship and wardship: in which case, the spfiea. ng 02 Because the two clilferef:nt 

d • f ch con usion. • di • re so ar one may be pro ucnve o mu d" • . which con nons a . 
'• . • • h any con 1oons • ·n in vanous 

relat1onsh1ps give ~rrt t~ so m d will hold good of the one, Wl • 

different, that what lS predicated jd d of the other. 
particulars, as we shall see, not ho goo 



'! 
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The productive is that which the male and female above­
t~e~ttoned bear each of them towards the children who are 
t e immed_iate fruit of their union; this is termed the relation 
of pare11tahty. ~ow as the parents must be, so the children 
may be? of different sexes. Accordingly the relation of 
par~ntality may be distinguished into four species: I. That 
wluch a _father bears to his son: this is termed patemity. 2. 

That ,~luch a father bears to his daughter: this also is termed 
paterruty. 3. That which a mother bears to her son: this is 
ca~ed maternity. 4. That which a mother bears to her daughter: 
this also is termed maternity. Uncontiguous natural relations 
~ay be distinguished into immediate and remote. Such as are 
immediate, are what one person bears to another in con­
sequence of their bearing each of them one simple relation 
to some third person. Thus the paternal grandfather is 
relat~d to the paternal grandson by means of the two different 
relations, of different kinds, which together they bear to the 
father: the brother on the father's side, to the brother, by 
means of the two relations of the same kind, which together 
they bear to the father. In the same manner we might proceed 
to find places in the system for the infinitely diversified 
relations which result from the combinations that may be 
formed by mixing together the several sorts of re!atior:ships by 
asccllt, relationships by descent, collateral relano_nships, and 
relationships by affinity: which latter, when 0e wuon betwt~ 
the two parties through whom the affllllty takes pla~ 
sanctioned by matrimonial solemnities, are termed ~ela~on­
ships by marriage. But this, as it would be a most mtncate 
and tedious task, so happily is it, for the present purpose, an 

b. I e esults but one relation, 
that from the consideration of the two O ~ec: t~er In r cases this perhaps 
which belongs as it were in common _to t~em ot • somi the 'present case. 
may answer the purpose very well: It will not, to~~v;~nceive two relations 
For the present purpose it will be necessary we_ s ou uch is the phrase, by the 
as resulting from the two objects, and bom1, ~ncb s by the first object to 
one of them to or towards the other: one re aoon d 0 b"!ct to the first. This 
the second: another relation borne by the ;,eco~ !1~rions themselves there 
is necessary on two accounts: 1. Because or t I e the relations of guardian­
are in many instances separate names: for e~amp r'them as if they were but 
ship and wardship: in which case, the spea!dng ~ Because the two dilferent 
one, may be productive of much confi:r'?n. . ~hich conditions are s~ far 
relationships give ~irth t<;> so mai~y :ru°Ji~Jd;~·od of the one, will, in vanous 
different, that what IS predicatedhid d of the other, 
particulars, as we shall see, not O goo 
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in the first inst~ce _be enforced. The one is by giving the 
power of enforcmg It to the party in whose favour it is im­
posed: the other is by reserving that power to certain third 
p~rs~ms, wh_o, jn virtue of their possessing it, are styled 
mirusters of Justice. In the first case, the party favoured is said 
to possess not only a right as against the party obliged, but also 
a power over him: in the second case, a right only, uncorrobor­
ated by power. In the first case, the party favoured may be 
styl~d a superior, and as they are both members of the same 
family, a domestic superior, with reference to the party obliged: 
who, in the same case, may be styled a domestic inferior, with 
~e~eren~e to the party favoured. Now in point of possi~i~ty, 
It ts evident, that domestic conditions, or a kind of ficttttous 
possession analogous to domestic conditions, might hav7 been 
looked upon as constituted, as well by rights alone, w1~_ou~ 
powers on either side, as by powers. But in point of utility 

1 Two persons, who by any means stand engaged to live together, can 
never live together long, but one of them will choose that some act or oth~r 
should be done which the other will choose should not be done. When 0is 
is the case, how is the competition to be decided_? Laying aside genb~':i:ed 
and good-breeding which arc the tardy and uncertain frwts oflong-cstah . I 

' • fd ·di • b t ys1ca laws, it is evident that there can be no certain means o ea ng It u P h 
power: which indeed is the very means by which family as well ~ho~ ef 
competitions must have been decided, long before anr: such 0 ffit ;s I a_ J°_ 
legislator had existence. This then being the order of things whtc t. e ef i:? 
tor finds established by nature how should he do better than to acquhtesce d 
Th • ' f h t revail every w ere, stan c persons _who by the influence o causes t ~ P . the infancy of the 
engaged to live together, arc, 1. Parent and child, dunng p t nd child 
latter: 2. Man and wife: 3. Children ~fthe_same parents. ar~~h:omebody 
by n~ccssity: since, if the child did ~ot live with _the P:1t~u(~::c1 and wife, by 
standing in the place of the parent) it ~ould no; lve at • ents by the neces­
a choice approaching to necessity: children ° e s~~~:Cn p;rent and child, 
sity of their living each of them wtth the paren;-hAs e t for the preservation 
the necessity there is of a power on the .part O t b P~:n man and wife, that 
of the child supersedes all farther reasoning. A; e lies to this case is the 
necessity docs not subsist. The only _r~ason ;hat app would have the meat 
necessity of putting an end to competmcltfi st till ili:judge comes in to dr1;55 
~oastcd, the woman boiled: shall they bo hlld dressed in green; th~ man, m 
1t for them? The woman would have the c . t clothe it? This affords 
blue: shall the child be naked till the judge comes f th~ parties: but it affords 
a reason for giving a power to one or hotheh O to the other. How. then 
none for giving the power to the one _rat _er t Uy easy to give it to either, 
shall the legislator determine? Supposi1g 1~ eq~~uld give it to the one rathd 
let him look ever so long for a reaso~ w 1¥ e ~ut how does the matter s~an 
than to the other, and he may look !11 vam. what comes to the sam~ th111!• 
already? for there were men and wivc;s ~or, "fc) before there were leg,slato ; 
male and female living together as man an Wl y where the male the stronge 
Looking round him then, he finds almost ever 
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in the first inst~ce _be enforced. The one is by giving the 
power of enforcmg 1t to the party in whose favour it is im­
posed: the othe~ is by reserving that power to certain third 
P~rs~:ms, wh_o, _m virtue of their possessing it, are styled 
mirustcrs of JUStlce. In the first case, the party favoured is said 
to possess not only a right as against the party obliged, but also 
a po111er over him: in the second case, a right only, uncorrobor­
ated by power. In the first case, the party favoured may be 
styl~d a s11perior, and as they are both members of the same 
famtl~, a domestic superior, with reference to the party obliged: 
who, m the same case, may be styled a domestic inferior, with 
~e~eren~c to the party favoured. Now in point of possi~i~ty, 
It 1s evident, that domestic conditions, or a kind of ficttttous 
possession analogous to domestic conditions, might hav7 been 
looked upo~ as constituted, as well by rig?ts al~me, wit!t_oui 
powers on either side, as by powers. But m pomt of utility 

1 Two persons, who by any means stand engaged to live together, can 
never live together long, but one of them will choose that some act or oth~r 
should be done which the other will choose should not be done. When t!1i5 
is the case, how is the competition to be decided_? Laying aside genbliilied 
and good-breeding which arc the tardy and uncertain frwts oflong-eSta . I 
laws, it is evident that there can be no certain means of deciding it but physhea 
power: which indeed is the very means by which family as well as hot ef 
competitions must have been decided, long before any_ such ~~t t 1t a_t ~­
legislator had existence. This then being the order of things w ic t_ e e?15it? 
tor finds established by nature how should he do better than to acquhiesce 10 d 
Th • ' f h t cvail every w ere, scan c persons who by the mfluence o causes t ~ pr . the infan of the 
engaged to live together, arc, 1. Parent and child, dunng p t ~ child 
latter: 2. Man and wife: 3. Children ~f the. same parents. ar~~h :omebody 
by n~cessity: since, if the child did i:iot hvc w1th_the P:jt~u<;::d and wife, by 
standing in the place of the parent) It ~ould not live at • ts by the neces­
a choice approaching to necessity: children of the s3re paren ;rent and child, 
sity of their living each of them with the paren;-h As e:7; ~he preservation 
the necessity there is of a power on the eart O t ~ par man and wife, that 
of the child supersedes all farther reasonmg. A; erwein to this case is the 
necessity docs not subsist. The only .r~ason ;hat app :ould have the meat 
necessity of putting an_ end to competmcli°f: t till ili:judge comes in to d~ 
roasted, the woman boiled: shall they bo 3~ d d cssed in green; the man, In 
it for them? The woman would have the chil ~ t clothe it? This affords 
blue: shall the child be naked till the judge chmcs f th~ parties: but it affords 
a reason for giving a power to one or hot e~ 0 to the other. How. then 
none for giving the power to the one _rat _er t ll easy to give it to either, 
shall the legislator determine? SuppoSm~ 1~ eq~~urd give it to the one rathed 
let him look ever so long for a reasm~ w ak e ~ut how does the matter st.an 
than to the other, and he may look ~ v • what comes to the sam1; thing, 
already? for there were men and WIVl:S ~or, 'fe) before there were legislators. 
male and female living together as man an WI ry where the male the stronger 
Looking roWld him then, he finds ahnost eve 
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unncccssarr one. T11c onh- J12tu.ral n.--bn·c,Ds t-o v.·hich it 'l'I 

be necessary to pay any pa~ticular attention, arc those whic1 

when sanctioned by law, give birth to the conditions c 

husband and wife, the two relations comprised under the ~ea 
of parentality, and the corresponding relations compnsc 
under the head of filiality or filiation. 

What then are the relations of a legal kind which c~n l 
superinduced upon the above-mentioned natural relation! 
They must be such as it is the nature of law to give bir~ I 
and establish. But the relations which subsist purely by inst1~t 
tion exhaust, as we shall see, the whole stock of relationsh1J 
which it is in the nature of the law to give birth to an 
establish. The relations then which can be superinduccd upc 
those which are purely natural, cannot be in themselves ~ 
other than what are of the number of those which subs1 
purely by institution: so that all the difference there can .1 
between a legal relation of the one sort, and a legal relatto 
of the other sort, is, that in the former case the circumstan( 
which gave birth to the natural relation serves as a mark 1 

indicate where the legal relation is to fix: in the latter ~as 
the place where the legal relation is to attach is determili~ 
not by that circumstance but by some other• frothm f; 

"d • . cl gh at cons1 erations 1t will appear manifcs y cnou ' al . { ell natur 
trcatmg o tlie several sorts of conditions, as w d it wi 

/ d" ous or er, d" !)I/ff y CO/IVClltio11al 1 in 1he most cornmo 1 procee 1_r: 

\ . , the latter. gi1 

Ii , 1·\r'' 1l1t· \11'l'l'l'l l'\Hl to \ \1 all along . , . , , , • • , 11 ' , . . , , c s \a but 
{' {/{ ( / )1,ll ! I h \ . \, \'\\\\\.'\\)\~, \~ b'\1 nat~ire, 'fbe 

\ \\' , 1\\\ l \ , hr5t 1 • 0011. 

\ 
\ \\\'' 1\\ • ,,\\\(' ~rt f LkscnP. uons al 

\ 
\ \ \1 \ \ '\ \ . \ , t\'\_,,1.· . pl)int l' 1 anti Cl Pa . 

\ 1111 , ,· 111'\ \ inl\'k \\\ ·roctua f~ 
1 , 11 l • ~ ,,t ~ . J' r pt: r • c or the 

the pt I ·l . ·h :ire nl .f ::i.vot in~ dof11cst1Jt is to j 

\\ 11L \' o the . jereo 
rJiosc )icr \\·::i, sider "tt.1tioI1• o11s10 t 
~ n,, c)r. . co con. al inst!J: ·011s,c \'Vbeil 

' . r ' r i' 'II·'. i c II< n \ l . o ( Jc; g . cor10J tl • iil· f'leri 
,,·1", \\·c <-,,11, . -c ,,urc}. j')n1cst1C I iron~ 1fcoO.r.1~ 

/ -1 '. • . ,,·'11< i .11 . Is <,fl l car t ,c Jl 1csc A., ofl>J 
., .••• , ,11,, I k11n. l .J r• vpo . c.,..- . ,., 

/_'''"".,'.i;,,1i ,,,,. r,•L1t1• r/1.1t b<,1 i • inllc ,ct cakes c. re, it 1· it10J• 
,,,,,,, . ,,f ,, .l'''' • ' ct I cc I. ,- I 1 ,,·. ;1 rt r(Josc, d bcro 1 ob 1gb ·c c 
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in the fi.rst ins~ce . be enforced. The one is by giving the 
power of enforcing It to the party in who~ [;n,·our iris im­
posed: the other is by reserving that power to certain third 
pe_rs~ms, wh_o, !n virtue of their possessing it, are styled 
nurusters of JUsttce. In the first case, the party favoured is said 
to possess not only a right as against the party obliged, but also 
a power over him: in the second case, a right only, uncorrobor­
ated by power. In the first case, the party favoured may be 
styl':d a superior, and as they are both members of the same 
family, a domestic superior, with reference to the party obliged: 
who, in the same case, may be styled a domestic inferior, with 
~e~eren~c to the party favoured. Now in poi~t of possi~i~ty, 
It 1s evident, that domestic conditions, or a kmd of fictitious 
possession analogous to domestic conditions, might hav~ been 
looked upon as constituted, as well by rights alone, w1~~u: 
powers on either side, as by powers. But in point of utility 

1 Two persons, who by any means stand engaged to live together, can 
never live together long, but one of them will choose that some act or oth~ 
should be done which the other will choose should not be done. When t!ili 
is the case, how is the competition to be decided_? Laying aside genb~ili:X 
and good-breeding which arc the tardy and uncertain frwts oflong-esta h . I 
laws, it is evident that there can be no certain means of deciding it ~t P ys~ca 
power: which indeed is the very means by which family as w ~I~~ ~f 
competitions must have been decided, long before any_ such 0 ~he t 1 1 isla­
legislator had existence This then being the order of things whic t. e e~ it? 
tor finds established by.nature, how should he do better t~an to acqties;e stand 
The persons who by the influence of causes th~t prev~ etli(infan~y'of the 
engaged to live together, arc, 1. Parent and child, dunng p t and child 
latter: 2. Man and wife: 3. Children ~f the. same parents. ar~~h somebody 
by n~ces~ity: since, if the child did 1;1ot live wtth _the P:rr~~J~b:d and wife, by 
standing in the place of the parent) it ~ould not hve at ts by the neces-
a choice approaching to necessity: children of the same paren ::rent and child, 
sity of their living each of them with the parenfcli As be:efo~ ~he preservation 
the necessity there is of a power on the !;'art O ~ par een man and wife, that 
of the child supersedes all farther reasoning. At etw lies to this case is the 
necessity docs not subsist. The only .r~ason That app would have the meat 
necessity of putting an end to competltl~n6 t till %:Judge comes in to dr~ 
roasted, the woman boiled: shall they bo a~ d sed in green; the man, m 
it for them? The woman would have the child :es clothe it? This affords 
blue· shall the child be naked till the judge comes fmthto parties• but it affords 

• • • e or other o c • H then a reason for g1vmg a power to on h to the other. ow. 
none for giving the powc~ to the one .rath!!r t U easy to give it to either, 
shall the legislator determine? Supposm: 1~ eq:~Jd give it to the one rathd 
let him look ever so long for a reaso~ w r c ;ut how does the matter st.311 

than to the other, and he may look ~ v3111, what comes to the sam~ thtn!, 
already? for there were men and WIVl,S aor, ·rc) before there were Jegrslato • 
male and female living together as man an WJ ; where the male the str0nger 
Looking round him then, he finds almoSt ever 
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tlus thirdJarty • • l h 
a benefici or prmczpa , as e may be tenned, either has 
has the p~werdover the superintendent, or he has not· ifhe , supermt • hi • 
is the sub d" en _ent is s servant, and consequently so also 
the sub ili ma~e: 1 not, the superintendent is the master of 
has O or hi nate • an all the advantage which clie principal 
rights ver s s6perintendent, is cliat of possessing a set of 
seen 1 ' uncorro orate~ by power; and therefore, as we have 
13 'b not fit to constitute a condition of the domestic kind 

ut e th d' • h . • th . e con Itlon w at It may which is constituted by 
these ngl~ts, of what nature can the obligations be, to which 
he supermtendent is capable of being subjected by means of 

t cm_? They are neither more nor less than those which a 
han Is capable of being subjected to by powers. It follows, t erefor~, tJiat th~ functions of a principal and his superinten-

nt comc1de with those of a master and his servant· and 
co cl th ' nsequen y at the offences relative to the two former 
}conditions will coincide with the offences relative to the two 
atter. 

41. ?ffences to which the condition of a master, like any <;Jffenas tou,~­
other kind of condition is exposed may as hath been already '?l the rond,­• • d ' ' ' tlon of a master. mtimate , 2 be distinguished into such as concern the existence 
of the condition itself, and such as concern the performance of 
the functions of it, while subsisting. First then, with regard to 
such as affect its existence. It is obvious enough that the 
services of one man may be a benefit to another: the condition 
of a master may therefore be a beneficial one. It st.ands ex-
posed, tlierefore, to the offences of wrottgful 11011-investment, 
wrongful interception, 11s11rpatiott, wrongfid investment, and tvrong-

ji,/ divestment. But how should it stand exposed to the offences 
of wrongjiJ[ abdication, 1vro11gfitl detrectation, and. wrongfi,I im­
position? Certainly it cannot of itself; for serv1ces, ~hen a 
man has the power of exacting them or not, as he ~ .fit, 
can never be a burthen. But if to the powers, by_ which the 
condition of a master is constituted, the law thinks :fit to 
annex any obligation on the part ~f_the master; for instance, 
that of affording maintenance, or g1vmg wages, to th~ se1;ant, 
or paying money to anybody else; it is evident that m virtue 
of such obligation the condition may become a burthen. o/i 
tliis case, however, die condition possessed by the master WJ 

1 Supra, note, page 263. 1 Vide supra, 27. 
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it does not seem expedient: and in point of fact, probal: 
owing to the invariable perception which men must have h 
of the inexpediency, no such conditions seem ever to ~­
been constituted by such feeble hands. Of the legal_ rela~io 
ships then, which arc capable of being made to subsist _with 
the circle of a family, there remain those only in which ~ 
obligation is enforced by power. Now then, whe:eve_r at 
such power is conferred, the end or purpose for wluch ~t w 
conferred (unless the legislator can be supposed to act withe 
a motive) must have been the producing of a benefit£ 
somebody: in other words, it must have been conferred_ 1 

the sake of somebody. The person then, for whose sake it 
conferred, must either be one of the two parties juSt ~1h1 

tioned, or a third party: if one of these two, it must be ~it 1 

the superior or the inferior. If the superio:, su~h super;th 
commonly called a master; and the inferior i~ tcrme If 
servant: and the power may be termed a be11cficral one._ 
be for the sake of the inferior that the power is cstabhshe< 
the • . d d d h . C • }us wart supenor 1s terme a g11ar ia11; an t e imenor b 
and the power, being thereby coupled with a trust• may th 
termed a fid11ciary one. If for the sake of a third paro/, h 
superi?r may b~ termed a s11perintcnde11t; and the infe:ior bl 
subordmate. This third party will either be an ass!gnabl 
• d" "d 1 f na m 1v1 ua or set of individuals or a set o unassi~ 
• d" "d al • ' • bhc or m IVl u s. In this latter case the trust is either a pu . 
semi-public one: and the condition which it constitutes 15 no 
of the domestic, but of the civil kind. In the former cast 

of th tw d h • al means, cha e o; an therefore possessing already by purely P ysic of }a\\ 
power which he is thinking of bestowing 0 ~ one of them by mean~e band 
Ho:,v then can he do so well as by placing the legal power in the ~a n of th 
whic_h are beyond comparison the more likely to be in posses~1~rnent: ii 
physical? in this way, few transgressions, and few calls for p~nl~nishrnent 
the other way, perpetual transgressions and xerpetual calls fo I? of stat, 
S l • "d ' d" 'buoon • 0 on is sa1 to have transferred the same i ea to the 15tr1 • )3ut " 
Pow H h k of genJUS• • ! ~rs. ere t en was get1eralizatio11: here was the wor tft of geniu 
the disposal of domestic power every legislator without any e_ or:,f 111oti11tS, 
has been a Solon. So much f~r reaso11s:a add ;o which, in pomt the daY5 0 

that legislators seem all to have been of the male sex, down t00 touch theP 
Catherine. I ,)!leak here of those who frame laws, not ofcbose w 

c1ri1·,u1rr( I I/ \ 1e\'\\tat'\''"a fc~~ e)ttent 1' , . . \\we o oci-'\ u1 ie sc"· 
i ' I \111 I,, he \'\\\,\\(. vhh·h ates of t11e san 
( •1 11, • for t • ves,' •rsol15 

,,_ ~\ ·,\ ,1rplll • . ~\'\\\\'·'thY_ \\)fi,1\ 11\1°:\i\'tioll: pc 
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this thirdJarty • • / h a b fi . or prmcipa , as e may be termed either has 
h cnl ci power over the superintendent or heh~ not· ifhe 
. as], t le bsuperintendent is his servant and ~onsequently s~ also 
is t le su ordi t "f th ' the b d. na e: 1 not, e superintendent is the master of 
h Su or 1?,ate; and all the advantage which the principal 
-~ over his superintendent, is that of possessing a set of 

ng lts, uncorroborated by power· and therefore as we have 
seen 1 fi . • • B ' not t to const:J.tute a condition of the domestic kind. 
th ut b~ the condition what it may which is constituted by 
th;se ngl~ts, of wh~t nature can the obligations be, to which 
h. superintendent 1s capable of being subjected by means of 

t em? They are neither more nor less than those which a 
han is capable of being subjected to by powers. It follows, 
~ erefor~, t~at the functions of a principal and his superinten-

ent comc1de with those of a master and his servant; and 
consequently that the offences relative to the two former 
conditions will coincide with the offences relative to the two 
latter. 

41. Offences to which the condition of a master, like any ?ffenas touc~­

?t~er kind of condition, is exposed, may, as hath been ~eady ;;!,, :: ,,':i~~ 
mt1mated,2 be distinguished into such as concern the existence 
of the condition itself, and such as concern the performance of 
the functions of it, while subsisting. First then, with regard to 
such as affect its existence. It is obvious enough that the 
services of one man may be a benefit to another: the condition 
of a master may therefore be a beneficial one. It stands ex-
posed, therefore, to the offences of wrongful nott-ittvestment, 
wrongful interception, usurpation, wrongful investment, and wrong-

ful divestment. But how should it stand exposed to the offen_ces 
of wrongful abdication, wrongf11l detrectation, and. wrong{til im­

position? Certainly it cannot of itself; for services, :when a 
man has the power of exacting them or not, as he ~ !; 
can never be a burthen. But if to the powers, ~f~ .. .fi 
condition of a master is constituted, the law ~ t to 
annex any obligation on the part of the master; for mstance, 
that of affording maintenance, or giving wages, to th~ se~ant, 

· b d I • • "dent that m Virtue or paymg money to any o ye se; 1t 1s eVI urth In 
of such obligation the condition may become a b en. .11 
this case, however, the condition possessed by the master Wl 

1 Supra, note, page 263. 2 Vide supra, 27• 
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an oficnce which 
there will scld 'hon accowit of the want of temptation 
h om e any e . 1 f · . , 

t crcfore reckon . xamp e o ill practice. We may 
condition f tlurte~n sorts of offences to which the 
investment Of a maSte~ is exposed: viz. I. Wrongful non­
ship. 3. W~o:f~e:t1P· 2 • Wrongful interception of master­
of mastcrshi g ivcstment_ of mastership. 4. Usurpation 
Wrongful aGd· 5 •. Wrongful mvestment of mastership. 6. 
tion of zc~aon of mastership. 7. Wrongful detrecta-
9 Ab mastfership. 8. Wrongful imposition of mastership. 

• use o m t h. . . 
11 B h as ers 1p. Io. Disturbance of mastership. 

• rcac of d • 
13 S uty m servants. 12. Elopement of servants. 

• crvant-stealing 
co 42•. As to the po,;e, by which the condition of a master is Vario,is modes 
al nStituted, this may be either limited or 1111/imited. When it is of servitude. 

tog~ther unlimited, tl1e condition of the servant is styled 
pure 5. avery. But as the rules of language are as far as can be 
conceived from being steady on this head, the term slavery is 
commonly made use of wherever the limitations prescribed 
;te power of the ~~ter_are_looked _upon as ?1conside~~ble • 

. en~ver any such hm1tat1on 1s prescnbed, a kind offictioous 
en~zty is thereby created, and, in quality of an incorporeal 
?hJect of possession, is bestowed upon the servant: this _object 
is of the class of those which are called rights: and m the 
present cas~ is termed, in a more particular manner, a libe~ty; 
and somet1~es. a privilege, an immunity, or an exe!11pt1~11. 
Now those hI111tations on the one hand, and these liberties 
on 0~ other, may, it is evident, be as various as the acts 
(positive or negative) which the master may or may not have 
the power of obliging tl1e servant to submit to ~r to_per(orm. 
Correspondent tl1en to the infinitude of these libertzes, 1s the 
infinitude of tl1e modifications which the condition of master­
ship (or, as it is more common to say in such a case, that of 
servitude) admits 0£ These modifications, it is eviden~, may, 
in different countries, be infinitely diversified. In different 
countries therefore the offences characterised by the above 
names will, if specifically considered, admit of very different 
descriptions. If there be a spot upon the earth so wr~tc!1ej 
as to exhibit the spectacle of pure and absolutely unlimzte 
slavery, on that spot there will be no such thing as any a':;:s; 
of mastership; which means neither more nor less than a 
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not, prnpcrly speaking, he tli . , . . . 
master: it will b, k • ~J . L purL and s11nplc coudmon c 
b ca 111 of comol· · b. 1 1. encfici::d co11Jit' f • ex O ~Cct, rcso vaule into 
tion which is aim1~ 1.1,(i a i_nas~c:, and the bu_rthensome obli 
11 . . 1. Xt_t to It. Still however 1f the natmc of 

0) 1",ltll)Jl lt'S \\'JCJ ' 
1 . o _ . •. llll ;~ narrow compass, and docs not, 

t ]( Ill.llllllr ()f cl1 1 t \\·l11,·l1 • • • C ·• , L011st1turcs a trust mtcrrcrc " 
the c~crcisc of ~hose powers by \Vhich the c~ndition of 
supcnor 1s C( >mntuccd, rlic bttc.:r, notwithstanding chis fore 
mixtt~rc, will mll rec.1i11 the name of masrersh.ip. 1 In chis c 
t licrdorc, but nor otherwise, the condition of a master 11 

~t:rnJ c~J)()scd to the offi.·nccs of tl'rcmgjid abdicatio11, I/lfOJ~ 
at'lrcct,Jl1011 anJ , r. / • · · J b b • • • . tl'ro,~_i:;11 1111pos1110I1. Next as co r 1c e av1, 
of pers_m~s with reference to chis condition, while conside 
a~ subsi scmg. I'.1 vi~tuc of its being a benefit, it is exposed 
disturbance. Tllls disturbance will either be the offence o 
.stranger, or the offence of the servant himself Where i 
the otfrncc of a stranger, and is committed by cakii~g 
person of the servant, in circumstances in which the caking 
an object bdonging to die class of things ,~o~ild be an :h: 
theft, or (what is scarcely worth distingu1slung from l 
:rn ace of embezzlement: it may be termed sert1mit~5/ea 1 

Where it is the oflc..·nce of the servant himself. it 15 sf 
breach of dwy. Now the most flagrant species of bre~c 1 

duty, and that which includes indeed every other, 15 t 
which consists in the servant's withdrawing himself (rom 
place in which the duty should be performed. Thi~ spec 
f b 1 f d . A • in vlftue o reac 1 o ury 1s termed elope111e11t. gam, cl p 

the power belonging to this condition, i~ is liable~ l~d ;it 
of d1c master to abuse. But this power 1s not co P posed 
trust. The condition of a master is therefore not efasdy, 
any offence which is analogous to breach of cbruSC. ceived 

f . b . d b • ay e con ar.count o its cmg expose to a use, It m "b But cc 
stand, i..n point of possibility, exposed to brt ery. s are w 
sidcring how few, and how insignificant, the perso1!- 1 tbi 

Ii . l I in qucsc101 , are able to be sub1cct to t 1c power 1ere 
di . in \VI 

. .. . . f d de con uon, • d 
1 In most c1v1lized naaons there is a so_rt o. o_mes d ometimes 1n 

the superior is termed a master, while the mfcnor IS trmc :ppre111ice. lJ1 
a servant, but more particularly and more frequent Y anb no other Jl2 

• • • • f ge known Y cc case though the supenor 1s, m pomt o usa. • fr, -;-ved one, • . J . • • t O ,act a u~ 
than that of a master, the relaoons up 1s m_ pom 
pounded of that of master and that of g11ard,a11. 
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an oflcnce whi h 
t11ere will seld c 'b on account of the want of temptation, 
therefore reek om t1 ~ any example of in practice. We may 
condi1:1'o f on 11rtcen sorts of offences to which the 
• n ° a maste • d • lllvestmentof : Is expose : VIZ. I. Wrongful non• 
ship. 3. W mfir:ftip. 2 • Wrongful interception of master­
of mastcrshirong u tvcstment. of mastership. 4. Usurpation 
W ron ful p. . 5 •. Wrongful mvestment of mastership. 6. 
tion o? abdtc~tlon of mastership. 7. Wrongful detrecta-

mastcrship s w fi:., • . . f t.! 9. Abuse of • • . rong w 1mpos1tton o masterswp. 
Ir. Breach f daSte~shtp. 10. Disturbance of mastership. 
13 Se O alinuty In servants. 12.. Elopement of servants. 

• rvant-ste g 

co!~ As to t~e po,;er hr: wltich the condition of a master is Vario~ modes 
al s tuted, tltis may be either limited or 1111/imited. When it is of servttude. 

tog~ther unlimited, the condition of the servant is styled 
pure s_ avery. But as the rules of language are as far as can be 
conceived from being steady on this head, the term slavery is 
commonly made use of wherever the limitations prescribed 
;. the power of the ~~ter_ are. looked _upon as ?1conside~~ble. 

1:en~ver any such 11m1tat1on 1s prescnbed, a kind of .fictillow 
en?ty ts thereby created, and, in quality of an incorporeal 
?hJect of possession, is bestowed upon die servant: this object 
ts of the class of those which are called rights: and in the 
present cas~ is termed, in a more particular manner, a libe~ty; 
and somet~es. a privilege, an im1111mity, or an exe!"ptl~tz. 
Now those ltnutations on the one hand, and these liberties 
on tJi~ other, may, it is evident, be as variow as the acts 
(positive or negative) which the master may or may not have 
the power of obliging the servant to submit to '!r to _pe~orm. 
Correspondent then to the infinitude of these liberties, ts the 
infinitude of die modifications which the condition of master­
ship ( or, as it is more common to say in such a case, that of 
servitude) admits 0£ These modifications, it is eviden~, may, 
in different countries, be in.finitely diversified. In different 
countries therefore the offences characterised by the above 
names will, if specifically considered, admit of very different 
descriptions. If there be a spot upon the earth so wr~tc!1ej 
as to exhibit the spectacle of pure and absolutely unlillllte 
slavery, on that spot there will be no such thing as any a1;;;5e 
of mastership; which means neither more nor less than at 
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master A d" l b _ • • ccor mg y, y these means the conditions of the 
scrv~nt may be so eligible, that his entrance into it and his 
contmuan • • I b ' ' . cc m it, may 1ave een altogether the result of his 
~wn choice. That the nature of the two conditions may he 
t le more dearly understood, it may be of use to sl10w the 
s~t of corrcspondency there is between the offences which 
a ~ct the existence of the one, and those which affect the 

6xistenc~ o( the other. That this correspondency cannot hut 
t very _mtunate is obvious at first sight. It is not, however, 

t lat a given offence in the former catalogue coincides with 
an offence of the same name in the latter catalogue: 
llSurpation of servantship with usurpation of masters~p. _for 
example. But the case is that an offence of one denon11nat1on 
in the one catalogue coincides with an offence of a different 
denomination in the other catalogue. Nor is the coincidence 
constai_1t and certain: but liable to contingencies, as we _s~all 
sec. First, then, wrongful non-investment of the condition 
of a servant, if it be the offence of one who should have been 
th~ m_aster, coincides with wrongful dctrec~ti~n of m~te~­
slup: 1f it be the offence of a third person, 1t mvolves m lt 
n~n-invcstment of mastership, which, provided the maSter­
slup be in the eyes of him who should have been master a 
~eneficial thing, but not otherwise, is wron~f~I. 2. Wrongful 
mterception of the condition of a servant, if it b~ the offen~ 
of him who should have been master, coincides with wrong~ d 
detrectation of mastership: if it be the offence of_ a t11ur 

fi ·a1 J • "t mvo ves person, and the mastership be a bene c1 tung, 1 ful 
in it wrongful interception of mastership. 3· Wrong 
divestment of servantship if it be the offence of ~e i?asterf, 
b . . '.d • I ful abd1canon o ut not otherwise, comc1 es wit 1 wrong . . I · it 
mastership: if it be the offence of a stranger, it mvo ves ml. 
d . I . h" I • far as tJ1e masters up 

1vestment of masters up, w 1c 1, 111 as . f ntship 
is a beneficial thing, is wrongful. 4· Us_urpatI?~ 0 sef~aster­
coincides necessarily with wron~ful_ impositifttl d"vestment 
ship: it will be apt to involve 111 it wrong h 1 usurper 
of mastership: but this only in t!te case w}ere \c~de unde: 
previously to the usurpation, was 111 a state O se;; servantship 
some other master. 5. Wron.Pful inveStmeb\cficial thing) 
(the servantship being considcredhias_ a I . h if in the eyes 
coincides with imposition of masters P• w uc ' 
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~nastl'r. Accordingly, by these means the conditions of the 
scrv~nt may be so eligible, that his entrance into it and his 
concm • , • • ' ll,lilcc.: m It, may have been altogether the result of his 1"'11 choice. That the nature of the two conditions may be 
t le more clearly understood, ic may be of use to show the 
s~~t of correspondency there is between the offences which 
a ~ct the existence of the one, and those which affect the 
bx1stenc~ o( the other. That this correspondency cannot but t very _mtunate is obvious at first sight. It is not, however, 
t lat a given offence in the former catalogue coincides with 
an offence of the same name in the latter catalogue: 
usurpation of servantship with usurpation of masters~p, _for 
~xample. But the case is, that an offence of one denommanon 
m the one catalogue coincides with an offence of a different 
denomination in the other catalogue. Nor is the coincidence 
const:u_ic and certain: but liable to contingencies, as we .s~all 
sec. First, then, wrongful non-investment of the condition 
of a servant, if it be the offence of one who should have been 
th~ m_aster, coincides with wrongful detrec~ti~n of m~te~­
shzp: 1f it be the offence of a third person, It mvolves 111 It 
n~n-investment of mastership, which, provided the mascer­
slup be in the eyes of him who should have been master a 
?eneficial thing, but not ocl1erwise, is wronif~l. z. Wrong~ 
mterception of the condition of a servant, 1f It b~ the offeful 
of him who should have been master, coincides With wrong_ d 
detrectation of mastership: if it be the offence ~f. a t11ur 

b fi ·a1 cl • t mvo ves person, and the mastership be a ene CI 111lg, 1 ful 
in it wrongful interception of mastership. 3· Wrong 
divestment of servantship if it be the offence of ~c 1;1asterf 
but not otherwise coincides with wrongful abdic1at1o~ ~t 
mastership: if it be' the offence of a stranger, it invo ves 111hi1 
d . I . h" h • far as che masters P 1vestment of masters up, w 1c , 111 as . f antship 
is a beneficial thing, is wrongful. 4· Us~rpat1?~ 0 sef master­
coincides necessarily with wron~ful_ unpositlfJ lvescment 
ship: it will be apt to invo~ve 111 It wro;ig the usurper, 
of mastership: but chis only 111 ~le case w ;.er:_,itude under 
previously to the usurpation, was m a state O /~£ servantship 
some other master. 5. Wron%fol inveStmebencficial thing) 
(the servantship being conszdcred1 _as_ a 1 •ch if in the eyes 
coincides wicl1 imposition of masters up, w 11 ' 

2A 
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< i ,cn·icu J . 1 tJucstwn Wh I on c fooh-
l '- ( n1 g Jt to b ' ct ier .'.111 d =• 

l/ unr1< >n, the solt . c c:st.1blishcd or k y, an what, m, 
the ;ire of J,.,,1·s1 ~tw11 of which bclo11as tcptht on foot? this 

i ,_,•~n,t'r ,..,, h- .f, N '-t-. Jt1on. ::> o c civil b 
;;';, ";'/ ,,,,_ the ;';";J;;7,';n '.}'~' ,regard to die olfcnces that cane 
,.·r.·.:•:t. l . crvant It migh may coni 

('•Ill HI< )/J of this kinJ cot Id. 1 t seem at .first sight tl 
mt.; r 

1 
. ! . 1 not 1avc asp k fb ' 

• l IL t 1.1c 1r couJJ not b. . d ar_ 0 encfitbelc 
,c,1 !lcnl·n ch.rn such as rcndc~ att~n cd with any other I 

li11rrl1cn itself r11,.,,· b. b fied _it a mere burthcn B l " c a enc 1t • 
H1rtlic11. Cn11cciv'c: a man• . , _m comparison of a grc 

1IJ11,r, .1t anv ntc: b .'. s s1tt1fat10n tlien to be such tha 
. I . · , c.: m a state o pure sl S •11 ' 

rn.itcru to /1im :md hi -,J J • 1 avery. tl may 
} 1 - • • g 1 Y matcna who th • 
1c 1.1.~ f, 1r his master ~ A . f' l e person 1s w/ 

b · state o s avcry then d 
o1.1.,ccr, m.1 y ea beneficial st t h. • ' un er - . a c to Im 111 comp • 

• l st.1tc ot slavery under another master, The c ~[!s.on 
scrv.rnt clien is exposed to the several. a:-. on mohi~ • d · · · • . orrcnces to w 
(OIJ itwn, m v1rtuc of Its being a bencfici·' • M J 1 · .u one, 1s expo 

< ,re c 1.111 _cu~, where the power of the master is lim 
.rnd die lrnutattons annexed to it, and thence the liberti 
clic. ~crvam, . a_re considerable, the servitude may eve1 
pnsmvdy cl1g1ble. For amongst chose limitations ma 
SL~ch as arc sutficie11t to enable the servant to possess proJ 
of his o\V1l: being capable then of possessing prop:rty c 

own, lie may be capable of receiving it from fos w: 
in short he ma)· receive 111,1ol's or ocher emoluments, fr01 

' t"~ ' 

master; and chc benefit resulting from these wages w: 
so considerable ;is to outweigh the burd1cn of the se!V1 
and, by that means, render cl,at condition ,nor< hen< 
upon the wlwlc and more eligible, cl,an that of on<" ' d cl 1 f such perso1 
not in any respect un er 1c concro o any 

h is in the condition of a 

i It may seem at first, that a person w '? h course of proeed 
could not l1avc: it ir1 J1is power t~ cnf~ge::: :;;arcnt tide co be fi 
would be necessary, in order to give .B u:1chough a slave in f:,ifl! op 
among rhe sfavcs of tothtr rr:i3£;;·i1lst~nce, and is not a .s a=:dr g1 
may Juppc:11 that ~c ias c_~fe oiut of fact, and ever so vig_ ht do I 

fact: or, suppose hun d sla~h ~~:iii by t11e tics of sympat\i:fc~o Joii 
still a p~·r;oid colec:~lli;~ and assenting, he might jiot fr~Jll the oae 
him wlllc i, wug i , d -i of donacion, for cJCaJl1P e, 
self: might forge a cc 
co the other. 
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'.1~astcr. Accordingly, by these means the conditions of the 
serv,'.nt may be so eligible, that his entrance into it and his 
COlltlI • • ' 1uance m It, may have been altogether the result of his 
~wn choice. That the nature of the two conditions may be 
t le more clearly understood, it may be of use to show the 
so~t of correspondency there is between the offences which 
aflect the existence of the one and those which affect the 
existenc~ o( the other. That this corrcspondency cannot but 
be very _mt11natc is obvious at first sight. It is not, however, 
that a given offence in the former catalogue coincides with 
an offence of the same name in the latter catalogue: 
usurpation of scrvantship with usurpation of masters~p, _for 
example. But the case is that an offence of one denommatxon 
in the one catalogue co/ncides with an offence of a different 
denomination in the other catalogue. Nor is the coincidence 
constant and certain: but liable to contingencies, as we _s~iall 
sec. First, then, wrongful non-investment of the cond1t1on 
of a servant, if it be the offence of one who should have been 
th~ master, coincides with wrongful detrec~ti~n of m~te~­
ship: if it be the offence of a third person, It mvolves 111 It 
non-investment of mastership, which, provided the maSter­
ship be in the eyes of him who should have been master J 
beneficial thino- but not otherwise, is wrongful. z. Wrongfi 
• b' "f • b th offence mterception of the condition of a servant, I It ~ e fol 
of him who should have been master, coincides with froz;f d 
dctrectation of mastership: if it be the offence ? . a 111r 

b fi • 1 J • 1t mvo ves person and the mastership be a enc eta tung, ful 
in it ~rongful interception of mastership. 3· Wrong 
d • f 1 . 'f. b th ffence of the master, IVcstment o servants up, I It e e O fi:_ 1 bd' · n of 
b I . . 'd • 1 wrong w a Icat10 ut not ot 1erw1se, comc1 es Wit 1 . . 1 sin it 
mastership: if it be the offence of a stranger, it mvo ve l . 

. . h. l • f: r as the masters up 
divestment of masterslup, w ic 1, m as a . f ervantship 
is a beneficial thing, is wrongful. 4· Us?rpatI?~ 0 ~f master­
coincides necessarily with wron~ful_ mipositlfj divestment 
ship: it will be apt to invo~vc m It wrohg the usurper, 
of mastership: but this only m t)1e case w f::ervitude under 
previously to the usurpation, was ~ a state O t of servantship 
some other master. 5. Wron_gful rveStmcbencficial thing) 
(the servantship being considcre 1 _as_ :1uch if in the eyes 
coincides with imposition of masters up, ' 

2A 
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l~uman agen~y). thr~e things it is necessary should concur: 
~nowledge, mc~mat10n, and physical power. Now as there 
is no man who 1s so sure of being i11cli11ed, on all occasions, to 
promote your happiness as you yourself are, so neither is 
there any_ ~nan who upon the whole can have had so good 
opportu111t1es as you must have had of knowillg what is most 
conducive to that purpose. For who should know so well 
as you do what it is that gives you pain or pleasure?1 More­
ov.er, as to power, it is manifest that no superiority in this 
respect, on the part of a stranger, could, for a constancy, make 
up for so great a deficiency as he must lie under in respect 
of two such material points as knowledge and inclination. 
If then there be a case where it can be for the advantage of 
one man to be w1dcr the power of another, it must be on 
account of some palpable and very considerable deficiency, 
on the part of the former, in point of intellects, or (which is 
the same thing in other words) in point of knowledge or 
understanding. Now there arc two cases in which such pal­
pable deficiency is known to take place. These arc, I. Where 
a man's intellect is not yet arrived at that state in which_ it is 
capable of directing his own inclination in the pursmt of 
happiness: this is the case of i11.[a11cy.2 z. W~c~e by some 
particular known oi unknown circumstanc~ his m_tellect h~ 
either never arrived at that state, or havmg arnved at it 
has fallen from it: which is the case of i11sa11ity.. , 

By what means then is it to be ascert~~':d whether a ~1an s 
intellect is in that state or no? For exl11b1tmg the quantity of 
sensible heat in a human body we have a very tolerable sort_of 

b c xh"b • • h uantlty instrument, the thermometer; ut ror e • I iung t _e q .d 
of intelligence, we have no such instrument. ~t IS e~I cllit, 
therefore, that the line which separates the £"°antlty of mte -
gence which is sufficient for the purposes o self-government 

. . ,r. • t be in a great measure, 
from that wluch IS not smnc1ent, mus ' f f 
arbitrary. Where the insufficie!1cy is chbe r~sultlotv:tamnt/y J;;; 

. . . f • telliaence c It w 1a I , 
the sufficient quantity O 1l1 ~ d of their lives. It becomes 
not accrue to all at the same perIO 1 dian knot and 

c 1 • l to cue t 1e gor • 
therefore neces~ary ror ~gd ato:luch and not before, truly or 
fix upon a particular per10 ' Iill b d med as far as depends 
not every person whatever s 1 e ee ' J § ••• 

, .. . . . ~ See Chap. xiii. [Cases unmcct ' 111, 
1 Chap. :xvll. [LurutsJ, § 1• 
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~uma.n agen~y). tlu~e things it is necessary should concur: 
~nowledge, mc!mat1on, and physical power. Now as there 
is no man who 1s so sure of being incli11ed, on all occasions, to 
promote your l1appiness as you yourself are, so neither is 
there any_ ~an who upon the whole can have had so good 
opport~11ut1es as you must have had of kt101ving what is most 
conducive to that purpose. For who should know so well 
as you do what it is that gives you pain or pleasure?l More­
ov.er, as to power, it is manifest that no superiority in this 
respect, on the part of a stranger, could, for a constancy, make 
up for so great a deficiency as he must lie under in respect 
of two such material points as knowledge and inclination. 
If then there be a case where it can be for the advantage of 
one man to be wider the power of another, it must be on 
account of some palpable and very considerable deficiency, 
on the part of the former, in point of intellects, or (which is 
the same thing in other words) in point of knowledge or 
understanding. Now there arc two cases in which such pal­
pable deficiency is known to take place. These are, I. Where 
a man's .intellect is not yet arrived af that state in which_ it is 
capable of directing his own inclination in the purswt of 
happiness: this is the case of i11fcmcy.2 z. W?e~e by some 
particular known 01· unknown circumstanc~ his m_tellect h~ 
either never arrived at that state, or havmg arnved at 1t 
has fallen from it: which is the case of insanity.. , 

By what means then is it to be ascert~~:d whether a ~nan s 
intellect is in that state or no? For exlub1tmg the quantity of 
sensible heat in a human body we have a v~ry _tolerable sort_ of 
instrument, the thermometer; but for exl11b1tmg t~e qu:mtity 
of intelligence, we have no such instrument. ~t 1s e~1den~, 
therefore, that the line which separates the quantity of mtelli-
ence which is sufficient for the purposes ?f self-government 

from that which is not sufficient, must be, m a grat mefure, 
arbitrary. Where tl1e .insufficiency is the r~sultlo ~ant o J;:; 

,r. . • f • tellio-ence be it w 1at tt may, 
the surr1c1ent quantity O m ~ d 'f h • Ii It becomes 

::-11 1 peno o t eir ves. not accrue to a.i at tie same di knot and 
therefore neces~ary for l~g1lato~~:h~~1~!:hefure, cnJy or 
fix upon a particular peno 'hill be deemed, as far as depends 
not every person whatever s 1 § ••• 

' . . ~ See Chap xiii. [Cases unmeet ' u1. 
1 Chap. xvii. [LinutsJ, § 1• • 
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. ;, 46• The next point to consider, is what may be the extent of Powers that 
~t. for as to what ought to be, that is a matter to be settled not may, and d11tics 
m a general analytical sketch but m· a part1' u1 d • ' that oug/rt to be 'al . • c ar an c1rcum- d 1 •1 stanti d1ssertatio B 'bill' th this annexe o '. n. y poss1 ty, en, power may 
possess any _extent ~at can be imagined: it may extend to 
any acts which, phys1c~y speaking, it may be in the power 
of the ward to perform himself, or be the object of if exercised 
by the g~ardian. Conceive the power, for a moment, to stand 
upon this footing: the condition of the ward stands now 
exactl>: upon a footing with pure slavery. Add the obligation 
by which the power is turned into a trust: the limits of the 
power are now very considerably narrowed. What then is 
the purport of this obligation? Of what nature is the course of 
conduct it prescribes? It is such a course of conduct as shall 
be best calculated for procuring to the ward the greatest 
quantity of happiness which his faculties, and the circum­
stances he is in, will admit of: saving always, in the .first place, 
the regard which the guardian is permitted to show to his own 
happiness; and, in the second place, that which he is obliged, 
as well as permitted, to show to that of other men. This 
is, in fact, no other than that course of conduct which 
the ward, did he but know how, ought, in point of pmdenc~, 
to maintain of himself: so that the business of the former 1s 
to govern the latter precisely in the m~er in whi7h ~s 
latter ought to govern himse1£ No"'.' to mstruct each 1;11divi­
dual in what manner to govern his own ~onduct ~ the 
details of life, is the particular business of pnvate ethics: to 
instruct individuals in what manner to govern ~e condu7t 
of those whose happiness, during nonage, is comnutt~d to their 
charge is the business of the art of private education. The 
details clierefore, of the rules to be given for that purp~se, ~y 
more than the acts which are capable of being co~tte~ ~ 
violation of those rules, belong not to :e :lit 0[ Ieghs~tlt~ 
since, as will be seen more particularly erb ter, ~rd fc e by 
could not, with any chance of ad~antag~•ht!J;~ be d~:wn 
the legislator. Some general ~utlinfes :.Ug are in every 

. th • d • pomt O 1act, some by his au onty: an , m • • 'd t must be 
civilized state. B~t ~u~ !e~at:•pi:c:, :;co:11cfuig to the 
liable to great vanaoon • ID e . . 

1 See Chap. xvii. {Limits], § 1' 
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t I\ r.1 wn which b J •1 • n1.1n, .1nd i11 clic J ... · . may cticsamcforeve, 
t t ~<. npc1tm nf whicl J · · pen, 111s :irt· c, in . . . l 1, sue i as lt 1s, whatev, . ttflltt m.1v be .. . f . . 

t ll111-,c.rnl·c n( cim. ff ( <.cream o agrecmg: the a 
t/t1c,ti,1n 11ll\" l, ( <l Or<.u~g .1 mark by which the line/ 
n J } • • c traceJ WJth the utmost degree of nicet 
· fl 1- ic < irJ it-r h.lrHl. wlicrc the insufficiency is the result , 
l/1\,ll!H\· t Jere i~ J · 
I . 1 • • not even t us resource: so that here t1 
t L:h .H,lr li1s 1 ] d" • • • w oc icr cxpc 1cnt than to appoint son 

p.1rt1cu/.ir J'cnon . . . • I . • or persons to give a particular determmatic 
of t IC tJt!<:StJ< )II in . . . . . .. . . . .J:_ 

I . . • <:Hr~ mstance m wluch 1t occurs, accorWJ 
c,, us or rhc1r p t' J J b' b' • . ar rcu ar an ar Jtrary discretion. Ar 1trai 

~~llougli It mu~r be ~t :my rate, since die only way in which 
~ ,lll ~)C cxcrc1scJ is by considering wl1ethcr the share ' 
llHcll1gc11cc possessed by the individual in question does_ 1 

docs not come up to the loose and indeterminate idea whi, 
pcrsom so appointed may chance r:o entertain wicl1 respect· 
the quantity which is deemed sufficient. . 

lJur,a,,,,, t,, be 45. The line then being drawn, or supposed to ~c sol£, it/ 
,r:i11r11 to it. 1 • J 'cl fc M. to himse , cxpcc. 1c11c to a rnan w 10 cannot, w1 1 sa e./ 

left in his O\'VIl power, chat lie should be placed in the P01w 
r ld 1 • 7 Just so 01 

o a:~10_d1cr: _Ho_w Jong then slwu . 1c rcmam_s0: the case 
as Jus mab1l1ty 1s supposed to contmuc: tli~r: is,r./.Il I deer 

infancy, till he arrive~ at that pcri~d at _whij h;eb::rsoUJ 
Jiim co he of full age: m the case of ms~ty, th this pcrio 

l l d · Now it is evident, at • 
II Ii II d a JI( t ll l< cr;tan mg. . for a considerab1~ om 
. ,lw t' t'iC nf infancy, may not tnve ever The durat1on 
Ill . ·, . . ... tlf' i11sanity, per iaps n th;refore, in the o1 
II ll I 111 ( ll ( ,1st . ' t l this trust must indeEnite. 

I, !H· 1u,,,·cr bcll,11~~1tn~k; in the ocher case, been pla( 
• . )' (()llSH t • . d or not, have ll the aoti 

(;I'><', he Vl I whether rnar~~dcntlY (ounte!; £¢ale/ 
. . ions, w,,111_cr~, his has been c 11 die p~rt o JI cbc part o e 

J In ccrt,1m uJt al wardshlf • t of i11tcllc-cts o or ws3Jllf}' ien advaflr;!i 
of pcrpccu . in po111t £ inf.incY b:JS ta rdsCS• 

u1 .1 state_ I J infcriorztY . t11c result o I icb ,yr3J!ll>'tiol1 it e,cc the :ibUS' 
• ,f ;i clcO' ~o cJi:ic which is jn;c:u1CC in w Jrhc doJlllD~oduced bf.n:iteO b;, 
.111,11,•r.~;·.;:i, j5 not thc_N:1,;;5 ,,- rc:isOIJ f~f ha5 beCLl~sto~C, ras;eacs,,:1~11 
11,.,1~:~.,, wrorrg, al~:;.1::~ it Ji;is bc;:11t~o'.i'-!scifY~wo disf::t~:\fe5• all 
JI' • , ,,,Jii,·li. ,75 •. ·I it is brouo kjnd wco rn co 
l,c, ,/11~. ~·er w/J1t i ,. ,·Jes ,11311 were bo 

• •r" I"" • •s uJ\ 1 • 111ct1 r /i,11 \ < 1 ( rhc u11_1, • • . c,•rt:Ufl 
prc111<l1< <' " I cl1Jt of .,/;1 "' s. clicY ;ire so. 
frt.'<:,11c11, au< W/Jy? 1Jcc,111sc, 
to be: 5/,J\·cs.·-
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. ;> 46- The next point to consider, is what may be die extent of Powers that 
~t • for as to what ought to be, diat is a matter to be settled not may. and tl11ties 
m a general analytical sketch but in a partt"cula d • ' that ought to be ·al d" • r an c1rcwn- an 4 1 ., stantI Issertation B "bill" di this nexe o ,. • y poss1 ty, en, power may 
possess any _extent ~at can be imagined: it may extend to 
any acts which, phys1~y speaking, it may be in the power 
of the ward to perform himself, or be die object of if exercised 
by the g~ardian. Conceive the power, for a moment, to stand 
upon this footing: die condition of die ward stands now 
exactlr upon a footing widi pure slavery. Add die obligation 
by which the power is turned into a trust: die limits of die 
power are now very considerably narrowed. What dien is 
the purport of this obligation? Of what nature is die course of 
conduct it prescribes? It is such a course of conduct as shall 
be best calculated for procuring to die ward the greatest 
quantity of happiness which his faculties, and die circum­
stances he is in, will admit of: saving always, in die first place, 
the regard which die guardian is permitted to show to his own 
happiness; and, in the second place, diat which he is obliged, 
as well as permitted, to show to diat of oilier men. This 
is, in fact, no other dian that course of conduct which 
the ward, did he but know how, ought, in point of pmdence, 
to maintain of himself: so that die business of die former is 
to govern the latter precisely in the m~er in whi~h ~ 
latter ought to govern himsel£ No"'.' to mstruct each i_ndivi­
dual in what manner to govern his own conduct m die 
details of life, is the particular business of private etliics: to 
instruct individuals in what manner to govern ~e condu~ 
of those whose happiness, during nonage! is comnutt~d to therr 
charge is the business of die art of pnvate education. The 
details clierefore, of die rules to be given for_diat purp~se, ~y 
more than the acts which are capable of bemg co~tte~ m 
violation of those rules, belong not to die art of leghs~tl~r 
since, as will be seen more particularly hereafter, 1 ~uc et b s 
could not with any chance of advantage, be provitd J0 r Y 
the legisl;tor. Some general outlines might indeed _e rawn 
b his authority: and, in point of fa~t,. som_e are m eveg 
ci~zed state. But such regulations, tlt JS evidend~• gmtusotthe 

. • • th first p ace accor m 
liable to great vanatton: m e . . ' 

1 See Chap. xvii. [LiautsJ, § 1• 
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case is the same with the services of any persons over whom he 
mar happen to possess a beneficial power, or to whose 
services he may happen to possess a beneficial right. Now 
wh_en property of any kind, which is in trust, suffers by the 
delinquency of him with whom it is in trust, such offence, of 
~ha~ever nature it is in other respects, may be styled dissipa­
tion m breac~ of trust: and if it be attended with a profit to 
the trustee, 1t may be styled peculation.1 Fourthly, For one 
person to exercise a power of any kind over another, it is 
necessary that the latter should either perform certain acts, 
upon being commanded so to do by the former, or at least 
should suffer certain acts to be exercised upon himsel£ In this 
respect a ward must stand upon the footing of a servant: and 
the condition of a ward must, in this respect, stand exposed to 
the same offences to which that of a servant stands exposed: 
that is, on the part of a stranger, to disturbance, which, in 
particular circumstances, will amount to th~{t: on the part of 
the ward, to breach of duty: which, in particular circumstances, 
may be effected by elopeme11t. Fifthly, There does not seem 
to be any offence concerning guardianship that_ corresponds 
to abuse of tmst: I mean in the sense to which the last­
mentioned denomination has been here confined.2 The 
reason is, that guardianship, being a trust of a private na~ure, 
does not, as such, confer upon the trustee any power, either 
over the _persons or over the property of any party, other than 
the benepciary himsel£ If by accident it confers on the trustef 
a power over any persons whose services constitute a partb o 
the property of the beneficiary, the trustee becom;s terthly, 
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in certain respects, the master of s~ch ~erv~ts- ~re{; 
:Bribery also is a sort of offence to winch, m ffithis caseh, th 

ch . It ·s an O cnce owever, 
not commonly mu temptaoon. 1- thi dir;ction • and 
which by possibility is capable of takint of the offen~es to 
must therefore ~~ aggregated tdi:es~~ ;~posed. And thus 
which the condition of a guar ffi nces· viz I Wrongful 

· 11 t n of these o e • • • • we have in a seven ee . . Wrongful intercepnon 
non-inve~tme~t of guard1ans;j\li:~sttnent of guardianship. 
of guard1~ship. 3· Wr?ng i . Wrongful inv~sttn~nt 
4. Usurpation of guard1anshfi P· bd5 ication of guardianship. 

d. hi 6 Wrong ul a of guar 1ans P· • 25 a Vide supra, 40. 
35 u Vide supra, • 

1 Supra, • 
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case is the same with the services of any persons over whom he 
ma~ happen to possess a beneficial power, or to whose 
services he may happen to possess a beneficial right. Now 
wh_en property of any kind, which is in trust, suffers by the 
delinquency of him with whom it is in trust, such offence of 
~ha~ever nature it is in other respects, may be styled diss&a­
hon m breac? of trust: and if it be attended with a profit to 
the trustee, It may be styled peculation.1 Fourthly, For one 
person to exercise a power of any kind over another, it is 
necessary that the latter should either perform certain acts, 
upon being commanded so to do by the former, or at least 
should suffer certain acts to be exercised upon himself. In this 
respect a ward must stand upon the footing of a servant: and 
the condition of a ward must, in this respect, stand exposed to 
the same offences to which that of a servant stands exposed: 
that is, on the part of a stranger, to dist11rba11ce, which, in 
particular circumstances, will amount to th~(t: on the part of 
the ward, to breach of d11ty: which, in particular circumstances, 
may be effected by elopement. Fifthly, There does not seem 
to be any offence concerning guardianship that_ corresponds 
to abuse of trust: I mean in the sense to which the last­
mentioned denomination has been here confined.2 The 
reason is, that guardianship, being a trust of a private na~re, 
does not, as such, confer upon the trustee any power, either 
over the yersons or over the property of any party, other than 
the benepciary h.imse1£ If by accident ~t confers _on the trustef 
a power over any persons whose services constitute a par~ 0 

the property of the beneficiary, the trustee becom:s ~erth?' 
in certain respects, the master of such ~erv~ts. Six }:'' 
Bribery also is a sort of offence to which, m Iit cas~ there is 
not commonly much temptation. It i~ antho. edirn~e, _o~eved 

"b"l.i • bl of taking is ect1on. an 
which by poss1 1 ty is capa e her of the offences to 
must therefore be aggregated to_ the nurd d And thus 
which the condition of a guardian s~n ss~XvP1.ozs\. Wrongful 

• 11 f these onence • • • we have ma seventeen ? . Wron ful interception 
non-inve!tme~t of guardiansf Jdi.:~stment ~f guardianship. 
of guard1~ship. ;. Wr?ng . . Wrongful investm~nt 
4. Usur~atlo~ of gu~~~:s~J· ab~icarion of guardianship. 
of guardianship. 6- g 25 s Vide supra, 40. 

1 S 35 a Vide supra, • upra, • 
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~c_ncficial_ thin_g): this coincides with imposition of guardian-
up, :vl11c?, 1f m the eyes of the pretended guardian the 

guard1ansl11p ~ho~ild be a burthen, will be wrongful. 6. 
W rot!gful abd1cat1011 of wardship. This coincides with wrong­
ful d1vcst1_nent of guardianship. 7. Wrongful detrectation 
of wa_rdslup. This coincides with wrongful interception of 
guard1ansl11p. 8. Wrongful imposition of wardship. This, if 
t!1e offender be the pretended guardian, coincides with usurpa­
~1on o_f _guardianship: if a stranger, it involves in it wrongful 
1mpos1t1on of guardianship. As to such of the offences relative 
to this condition, as concern the consequences of it while 
subsisting, they are of such a nature that, without any change 
of denomination, they belong equally to the condition of a 
guardian and that of a ward. We may therefore reckon­
seventeen sorts of offences relative to the condition of a ward: 
I. Wrongful non-investment of wardship. z. Wrongful 
interception of wardship. 3. Wrongful divest~ent of ward­
ship. 4. Usurpation of wardship. 5. Wrongful mvestment of 
wardship. 6. Wrongful abdication of wa~dship: _7· Wrongful 
detrectation of wardship. 8. Wrongful 1mpos1t1on of _ward­
ship. 9. Mismanagement of gua~diansl:iP· _ 10. Desertion _of 
guardianship. 1 r. Dissipation m p~eJud1ce ~f wardship. 
12. Peculation in prejudice of wardship. 13: Disturbance of 
guardianship. 14. Breach of duty to guardians. 15_. Elop~­
ment from guardians. 16. Ward-stealing. 17• Bribery m 

prejudice of wardship. hi h I dition Offe11ces touch-
49. We come now to the offences t~ W c tie cili b i11g 1hecondi1ion 

of a parent stands exposed: and first, ~t~ re~ard ] 0 doseOy of a paret1t. 
. f I dmon 1s arrecte • n 

which the very existence o t 1e con . h b" t 
l clearly mto t e su ~ec , 

this occasion in order to see t 1e more h al l tt"on-' d' . • l b tween t e natur re a 
it will be necessary to is~mgm_s 1 e ·ch is su erinduced as it 
ship, and the legal relatwnshtp whi al 6cing constituted 
were upon the natural one. The natur one unt of its being 

. I 1i· h ither on acco by a parttcu ar event, w ic • e . equally out of the 
already past, or on some other accounbt, is de the subiect of 

"h. rcanema, "J f 
Power of the law nett er is, no I . t any offence o f: ther, t 1s no th , 
an offence. Is a man your t . Is he not your fa er. 
mine that can make you not ihs son. render him so. But 

ffi f mine t at can I b an 
It is not any o ence o b I t relation to you, ' y 
although he does in fact ear t ia 
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.1 tliir~l /Jcr ~ .i_t1nI1Jo gu:irdian.~/iip: i( it be d1c offcnce, 
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ship whicli . l l } <s m ,r no11-mvestment of guar iai 
wh<,•·•/1 I { ,] pr<>\It ct tic gu.irdiam/iip is, in the eyes ofhi 

·' <>lll iavcbccn r 1· l • fi 
2 \Vi - 1 . guani:111,accs1rablething iswrongt 

• vrnn~fu mt·r··. f dJ· . ' .. b d fl •. _ ._ . t tt:pt!on o w.1r s Hp. Tlus, if zt e 
0 u1c c of hun \vh J JJ J b · · 'd w • / . 0 s iou 1:1 ve een guard1an, comcz 
fl,_t 1 \\ rongfuJ clc:trcct.1tio11 of guardians/1ip: if it be d 

0 c11cc of 1 •111.rJ . • · ' 1 . . • · . . • • ptrso11, it mvo vcs m it mterceptzon ' 
gti~d,amlup, v,:hic/1, provided the guardianship is, in the ey 
0 /nm who should have been gua;dian, a desirable dung, 

_v.:~ongful. 3._ Wro11gful dive~tmcnt of wards/Jip. T1?i 
1( It be _the oflcnce of the guardian, but not otherwise, con 
Cl~cs with wrongful abdication of guardianship: if it be tl 
oflcn~c of :i third person, it involves in it divestment ' 
guard!anship, ,vhicl1, if die guardia11sliip is, in the eyes_of tl 
guardian, a desirable thing is wrongful. 4. Usurpatzon 1' 1 d • • f L , 1 ·k ly co t 1c con lt/011 o a ward: an offence not very 1 ·e £ 

committed. This coincides at any rate wid1 wrongJ· 
• • • f d re alreac. 1mpos1t1011 o guar ianship; and if the usurper ~c. l i 
under the guardianship of another guardian, it will mvo v{r 
it wrongful divestment of such guardianship. 1 5·.frj! 
investment of wardship (the wardship being consi ere a: 

k I e. since a w 
1 This dfoct it may be tl1ought will nor ncccssar~ly ra ·c I? j~. ·another m: 

may have two guardi.1ns. One man rJ1en is guardian by rig 1 • well be, at 
d k, I • f b • Tl ·s may very . 7i I comes an ma ·cs 11mscl so y usurpauon. 11 . • H then (1t lll3 ti 

yet tlw former may continue guardian 11otwir/1srandm£!· Ji':' ainlY 11ot_o 
asked) is J1e divested of his guardiansliip?-The answer is- i;~ccupied, 1£01 

whole of it: but, however, of a part of it: of such .Pjt is longing co it 35 3 

may so say, that is, of such part of the powers and ng ts e • 
exercised, by tl1c usurper. 
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bc_neficial_ thin_g): this coincides with imposition of guardian­
slup, :vl11c?, 1f 111 the eyes of the pretended guardian the 
guard1ansl11p ~ho~1ld be a burthen, will be wrongful. 6. 
W ro1~gful abdication of wardship. This coincides with wrong­
ful d1vest1_nent o_f guardianship. 7. Wrongful detrectation 
of wa_rdslup. Tlm coincides with wrongful interception of 
guard1ansh1p. 8. Wrongful imposition of wardship. This, if 
t!1e offender be the pretended guardian, coincides with usurpa­
tion of guardianship: if a stranger, it involves in it wrongful 
imposition of guardianship. As to such of the offences relative 
to this condition, as concern the consequences of it while 
subsisting, they arc of such a nature that, without any change 
of denomination, they belong equally to the condition of a 
guardian and that of a ward. We may therefore reckon. 
seventeen sorts of offences relative to the condition of a ward: 
I. Wrongful non-investment of wardship. 2. Wrongful 
interception of wardship. 3. Wrongful divcst11:1-ent of ward­
ship. 4. Usurpation of wardship. 5. Wrong~ul investment of 
wardship. 6. Wrongful abdication of wa~dslup_. _7• Wrongful 
detrectation of wardship. 8. Wrongful 1mposit1on of _ward­
ship. 9. Mismanagement of guardians~p-. 10. Desertton _of 
guardianship. 1 r. Dissipation in preJud1ce ~f wardship. 
12. Peculation in prejudice of wardship. 13. Disturbance of 
guardianship. 14. Breach of duty to guardians. 1 5_- Elop~ 
ment from guardians. 16. Ward-stealing. 17• Bribery m 

prejudice of wardship. hi h h dition Ojfe11ces touch-
49. We come now to the offences t~ W c t e cthon b ittgtlzecondirion 

f d d . d first wtth regard to ose Yo' a pare11t. 
o a parent stan s expose • an ' . . a:. d o " . f h ditton 1s arrecte • n 
which the very existence O t e con I • t the subject, 
this occasion, in order ~o ~ee t!1e more cleatll~ ~:~ral relation­
it will be necessary to dis~mgm_sh bei:hefs superinduced as it 
ship, and the legal relattonshtp w al being constituted 
were upon the natural one. The natur one unt of its being 

. 1i· h ither on acco by a particular event, w tc , e • equally out of the 
already past, or on some other accounbt, is ade the subiect of 

I • I • or can e m ' 'J f 
Power of the aw nett ier is, n I . t any offence o f: ther? t is no c. th ;, 
an offence. ls a man your ahi • Is he ttot your ra er. 
mine that can make you not hs son. render him so. But 

a:. f mine t at can I b an It is not any orrence O h I tion to you, , Y 
although he does in fact bear t at re a 
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necessary limitation (so long as they last) than what is annexed 
to them by the righ~. which belong to the child in his capacity 
of ward. The cond1t10n of a parent will therefore be exposed 
to all the offences to which either that of a guardian or that 
of a master are exposed: and, as each of the parents will par­
tak~, more or less, of both those characters, the offences to 
which ~he two conditions are exposed may be nominally, as 
they Wlll be substantially, the same. Taking them then all 
together, the offences to which the condition of a parent is 
exposed will stand as follows: I. Wrongful non-investment of 
parentality.1 2. Wrongful interception of parentality. 3. 
Wrongful divestment of parentality. 4. Usurpation of paren­
tality. 5. Wrongful investment of parentality. 6. Wrongful 
abdication of parentality. 7. Wrongful detrectation of 
parentality. 8. Wrongful imposition of parentality. ~- Mis­
management of parental guardianship. 10 •. D~sert1on _of 
parental guardianship. 11. Dissipation in preJ~d1ce of fi~al 
wardship. 12. Peculation in prejudice of filial wardship. 
I 3. Abuse of parental powers. 14. Disturbance of parental 
guardianship. 15. Breach of duty to par~nts. !6. El?p~ment 
from parents. 17. Child-stealing. 18. Bnbery m prejudice of 

filial wardship. hi h th filial Offences 1011,lz-
SO. Next with regard to the offences to w c e d ing tlzefi/ial 

condition 2 the condition of a son or daughter, stands expose • condition. 
. ' . k f tl e condition of parcntality 

1 At first view it may seem a solecism to spea d ~ h The reason is that it 
as one which a man can have need to be inveSte· dlt • ecessar·y co ; man's 
is not common for any ceremony to be reqfe hild But the institution 
being deemed in law the father <;>f such or su~s :tl~ast perfectly conceivable. 
of such a ceremony,_ whether ~dvisa~l: ?r :~\crually been exemplifie_d: By 
Nor are there wanong cases m whtc tt odern nations, an illeginmate 
an article in the Ron_1~ law, adopted by many ~rriage of his parents. If then 
child is rendered lcg1t11nate by tlie su~sequent me to refuse to join a man and 
a priest, or other person whose office It .;as,b "".er 3 wrongful non-investment 
woman in matrimony, such refusal, bes1 ,r . emg would be a wrongful non­
with respect to the tw';' matrimc:ni:11 co~o %~ns~ejudice of any children who 
investment of parentahty and filiauon, p 

I · · cd • h riety the should have been eg1mnat • .11 rve to express wit prop l 'Id • 
2 In English we have no word that w1 s~ f arent. The word c II is 

person who bears the relation oppord to t ttp~rfups more frequently th~n 
ambiguous, being employed in ~'?t ie~os:ns e~son of full age, an ad11lt, :~~::: 
in this: _more frequently m 0ft0:~~d?tion ifsclf we hav~ no 0t,~~,%~ity: the 
corrclauon to a pare'.•'· For t e ot analogous to pa!e~t11(Y a~ as frequently, 
fi/iatio11: an ill-conmved te~m, nfi/iafity: the word fiha?: is a person io tlle 
proper term would ha~e ecn • ut for the act of establis g 
perhaps, and more co~~1stcntly, _P. 
possession of the condtnon of fihality. 
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necessary limitation (so long as they last) than what is annexed 
to them by the rights which belong to the child in his capacity 
of ward. The condition of a parent will therefore be exposed 
to all the offences to which either that of a guardian or that 
of a master are exposed: and, as each of the parents will par­
take, more or less, of both those characters, the offences to 
which the two conditions are exposed may be nominally, as 
they will be substantially, the same. Taking them then all 
together, the offences to which the condition of a parent is 
exposed will stand as follows: 1. Wrongful non-investment of 
parentality.1 2. Wrongful interception of parentality. 3. 
Wrongful divestment of parentality. 4. Usurpation of paren­
tality. 5. Wrongful investment of parentality. 6. Wrongful 
abdication of parentality. 7. Wrongful det~ectation _of 
parcntality. 8. Wrongful imposition of parentality. ~- Mis­
management of parental guardianship. 10 .. D~sertion _of 
parental guardianship. 11. Dissipatio~ in pre1~d1ce of fi~al 
wardship. 12. Peculation in prejudice of filial wardship. 
13. Abuse of parental powers. 14. Disturbance of parental 
guardianship. 15. Breach of duty to par~nts. _16. EI?p~ment 
from parents. 17. Child-stealing. r8. Bnbery m prejudice of 

filial wardship. hi h h fil" f Offences to11cli-
50. Next with regard to the offences to w ds t e d i11g rite.filial 

condition 2 the condition of a son or daughter, stan expos~ · condition, 
• ' I • k of tlie condition of parcntality 1 At first view it may seem a so ccism t~ spea d . th The reason is, that it 

as one which a man can l1a,•e need to be mveSte_ ; 1 • necessary to a man's 
is not common for any ceremony to be rcqhre hild But the institution 
being deemed in Jaw the father of s;ich or su~ ~ i:ast perfectly conceivable. 
of such a ceremony,_ whether ~dvisa~ e ~r ha~\~~ally been exernpline_d: By 
Nor arc there wantmg cases m which I odern nations, an illegiornate 
an article in the Roman law, adoptedbby many ~rriage of his part:'ats. If then 
child is rendered legitimate by tlie su _sequent m to refuse to join a man and 
a priest, or other person whose office it _was,b '".'ere a wrongful non-investment 
woman in matrimony, such n:fusa!, besidd~ . cmg would be a wrongful non­
with respect to the two matrim~ni:iJ co~ ~~~ns;ejudice of any children who 
investment of parcntality and .filiaaon, t p . h 

should J1avc been legitimated. d l t ill serve ro cxpres~ with propdie;~J i: 
3 In English we have no wor t ia ;t that of parent. The wor c '~ 

person who bears the rclatioJ? oppose to e perhaps more frequentlh : 
ambiguous, being employed m 3:1<;the;os:n\;son ef./i1// age, an ,id11/1, ~ ~an 
in this: more frequently in or poswd?rion i!scifwe !iav~ no ~he:;;,~,~y; the 
correlation to a parc'.tl. For r ie con analo ous to pa!e~lll(Y a~ •; fre uencly, 

.filiatio11: an ill-contrived te::~ fi{:ality; fhe word fi11a~Iilii isa ~erso~ in the 
proper term would Ii ave . £c the act of establis g 
perhaps, and more co?~istently, _Plit or 
possession of the coodmon offi11a ty. 
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relative to ili:'::iThc ?nly Peculiar~:~rbte tl1~m withot 

~eo~t~~n:el~:v;"t~11 J) :i:;,c;:~~e~:::'d di~ti'.~~:~~1~[f~;; 
must have hatrcurstance; viz. that l condmons, depen 
that it . a ather and a I IS ccrtam every on 

1s not certain that cv mot 1er: at the same tim 
servant, a guardiaJJ, or a \ ,.e! one n~ust have had a master, 

that where a pcrsoil c. ' ',lld 
1• lt will be observed all alom 

/, 
I. . • ,rom w 1011 • f r I • 

it l,?f./'11 or 
011 

wl I b 1' 1 a tve, nc benefit woul 
J . d ' I . wm_ t le urthen would be imposed, t 

( 
3 

, so muc 1 oi the 11mrh1L'f 1~ L'Xtinct alon~ with the objec 
of the off enc · Tl1 · ·11 } • ~ h f tl . 

1 
. f c. c. re stl , 1owever, remams so muc o 

1n1sc 11c :1s dcpen I I d d d which : · 1 ' ' upon t cc a vantage or isa vantal 
related m,g 'h accmc to persons related,· or supposed to I 
Tl ' ml t e several remoter degrees to him in questiol 

ic cata ague thcn of these offence's stands as follow: 
I· _w rongfol )1011 investment of filiation. This, if it be ti 
offence of him or her who should have been recognised as ti 
parent, coincides with wrongful detrcctation of parentali~ 
~f It be the offence of a third person, it in valves in it. n°

1 

mvestment of parentality, which, provided the parentality' 
m the eyes of him or her who should have been recogntsed 
the parent, a desirable thing, is wrongful. z. Wrongfol inte 
cepnon of filiation. This, if it be the offence of hirn or ], 
who should have been recognised as the parent, coincid 
with wrongful detrectation of parentality: if it be the offe?' 
of a third person, it involves in it interception of trentali: 
which, provided the parentality is, in the eyes of rn tlriJl 
who should have been recognised as parent, a desrrabl)tis if 
is wrongful. 3. Wrongful divestment of f,hanon- T • • d 
be the offence of him or her who should be recognJ". if 

P
arent, coincides with wrongful abdication of par~ntalitY11

• t , 1 · · d vestIJl.C 

be the offence of a third person, it invo ves m it 
I f boO 

parentality; to wit, of paternity, or of maternity, or i r "'I 
which, if the parentality is, in the eyes of him or e espe 
should be recognised as parent, a desirable tJnng, • are '.0 cid c · f fili · This co»· 
tively wrongrul. 4. Usurpanon o atton- ·the' 
with wrongful imposition of parentali'Y; to wit, et 
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pa~e~ty, or of maternity, or of both: and necessarily involves 
~ it divestme~t of parentalit}'., which, if the parentality thus 
di~ested were, m the eyes of him or her who are thus divested 
of it, ~ 1esirable thing, is wrongful. 5. Wrongful investment 
0( filiatton_: ( the filiation being considered as a beneficial 
~l~ng). This coincides with imposition of parentality, which, 
if m the eyes of the pretended father or mother the parentality 
should be an undesirable thing, will be wrongful. 6. Wrong­
ful abdication of .filiation. This necessarily coincides with 
:wr?ngful divestment of parentality; it also is apt to involve 
m !t wrongful imposition of parentality; though not neces­
sarily either to the advantage or to the prejudice of any certain 
person. For if a man, supposed at first to be your son, appears 
afterwards not to be yours, it is certain indeed that he is the 
son of some other man, but it may not appear who that other 
man is. 7. Wrongful detrectation of fi.liation. This coincides 
with wrongful non-investment or wrongful intercep~o~ ~f 
parentality. 8. Wrongful imposition of fi.liation. This, U: 1t 

b~ the offence of the prete~dedJ:irent, coincides necessar_ily 
with usurpation of parentality: . it b~. the offence of~ ~d 
person, it necessarily involves imposition of parentality: as 
also divestment of parentality: either or both of which, 
according to the circumstance above mentioned, may or J?ay 
not be wrongful. 9. Mismanagement of parental ~~d1?11-
ship. ro. Desertion of parental guardians~p- ~ 1. Di_ssi~atton 
. . di f fil"al dshi 12 Peculation m prejudice of m preJU ce o 1 war P· • 0 - b e 
filial wardship r 3 Abuse of parental power. 14• 1stur anc 

• di: hi B ach of duty to parents. 
of parental guar ans P· 15 • rehild alin I s Bribery 
r6. Elopement from parents. _I7· C: -Ste g. • 
in prejudice of parental guardianship.I I with some Condition of a 

51. We shall now ~e ~ble to a~;e~e~J~fl";~~es to which ;~;:;/,'duties, 
advantage to the exammatton ~f.th f h band stands ex-and rig/,ts, that 
the marital condition, or condition o a husm add a certain may be annexed 

h b d · an between w o . to ,1. 
posed. A us . an _is a m. • alled his wife, there subsISts a 
woman who m this case is c f th • living together, 
legal obligation for the purpose f O ~~ intercourse to be 
and in particular for the purpht o bli s;:011 will nat~ally be 
carried on between t~em. T . 5 0 . g In respect of its com­
considered in four pomts o~ it ·1:cing of it. ;. In respect 
mencement. z. In respect o p 
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dead, so r;1uch<~~ w 1011~ the burtl;c:1 a Ive, the b~nefit wou 
o~ the offc:ncc. T/~c m1_schief is cxtinc7~uld be_ imposed, I 

111Ischic{ as d . lc:rc still, however ~ng w1d1 the obje 
n·hich mic,] e:pcnds upon the ad' rcmams so much of ti 
I ~ 1t accrue vantage or a· d re.: atcd • I to persons 1 d 1sa vantaJ 

Tl , m t Jc several rcn re ate , or supposed to 1 
le catalogue then <>f. Jloter degrees, to him in questio 

r W [i' t iese Fft. • . rong 11] non in i·es . o :"~cs stands as follow 
oilcncc of him or her wi1t~1:h1t ff tliaaon. This, i~ it be ti 
parent, coincides with 0£i l d ave been recogmsed as ti 
if it be the offenc ~ wro_ng u etrc~tation of parentalit 
. c.: of a d11rd person, 1t involves in it no 

_m vestment of parcntality, which, provided the parentality 
l1l the eye.,; of /um or her who should have been recognised 
the parc.:11t, a desirable thing, is wrongful. 2. Wrongful int, 
ccption of fili:ition. This, if it be tl1e offence of lum or.~ 
w_ho should have been_ recognised as_ tl1e_ p_arent, coinc1c 
vvnh wrongful dctrectat10n of parentality: 1f it be the olfe~ 

of.?. third p~rson, it involves in it interception of p~rentalit 
wl11cl1, provided the pa.rentality is, it1 the eyes of him or_l 

vv/io should h.1vc been recognised as parent, a desirable_ ~r 
is wrongful. 3. Wrongful divestment of fdiation. This, if 
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W hich if the parc11tal1ty 1s, m the eyes of him or s:pt 

, d • bl thin are re 
should be recognised as parent, a CSIC~ _e fws coind' 
tivcly wrongful. 4. Usurpation of ~at1on. wit either 
with wrongful imposition of parent ty; co , 
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pa~e~ty, or of maternity, or of both: and necessarily involves ::t d1vestmen_t of parentalit}'., which, if the parentality thus 
_ested were, m the eyes of him or her who are thus divested 

of It, ~ ~esirable thing, is wrongful. 5. Wrongful investment 
0 f_ filiation_: (tl:e :6-liation being considered as a beneficial 
~~g). This comc1des with imposition of parentality, which, 
if m the eyes of the pretended father or mother the parentality 
should ?e ~ undesirable thing, will be wrongful. 6. Wrong­
ful abd1cat1on of filiation. This necessarily coincides with 
:wr?ngful divestment of parentality; it also is apt to involve 
m !t wrongful imposition of parentality; though not neces­
sarily either to the advantage or to the prejudice of any certain 
person. For if a man, supposed at first to be your son, appears 
afterwards not to be yours, it is certain indeed that he is the 
son of some other man, but it may not appear who that other 
man is. 7. Wrongful detrectation of filiation. This coincides 
with wrongful non-investment or wrongful _intercep~o~ ~f 
parentality. 8. Wrongful imposition of filiation. This, U: 1t 

b~ the offence of the prete~dedJ:irent, coincides necessar_ily 
with usurpation of parentality: 1t be the offence of~ third 
person, it necessarily involv~s im~osition of parentalityi r 
also divestment of parentality: either or both of whic , 
according to the circumstance above mentioned, may or J?ay 
not be wrongful. 9. Mismanagement of parental ~~di:111-

tal di hi I D1SS1pat1on 
ship. 10. Desertion of paren guar ans _P· ~ • • di f 
in prejudice of filial wardship. 12. Peculation m pr_eJU bee 0 

filial wardship. 13. Abuse of parental power. 14• Distur ance 
of parental guardianship. 15. Breach of duty t~ t~bnts. 
16. Elopement from parents. _17· C:hild-Stealing. 1 • n ery 
in prejudice of parental guardianship.I l with some Condition of 11 

51 We shall now be able to app Y ourse.-r.ves hich husband.- . 
• · · f the several onences to w Powers, dutitS, 

advantage to the exammation ~ . f h band stands ex-and rights, that 
the marital condition, or condition o a hus 'd a certain may be annexed 

h b d . between w om an to ,t. 
posed. A us an 1s a m~n, all d hi 'fe there subsists a 
woman, who in this case 15 c e /iliir 'living together, 
legal obligation for the purpose f O :a1 intercourse to be 
and in particular for the purpo~e o bli se:on will naturally be 
carried on between t~em. T~s O• galn respect of its com­
considered in four pomts offvithet·1:~ing of it. 3· In respect 
mencement. .z. In respect O P 
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th
1an_ in one._ This being the case, it is manifest, that the legal 

re aaon w1uch the husband will bear to the wife will be a 
comp~ex one: compow1ded of that of master and that of 
guardian. 

_52. The offences _then to which the condition of a husband O.ffmces touch­
will be exposed, will be the sum of those to which the two ing thr condition 
cond~t~ons of master and guardian are exposed. Thus far the of a lzr1sband• 
co~dmon of a husband, with respect to the general outlines 
of It, stands upon the same footing as that of a parent. But 
the~e are certain reciprocal services, which being the main 
subject of the matrimonial contract, constitute the essence of 
the two matrimonial relations, and which neither a master 
nor guardian, as such, nor a parent, at any rate, ~ave usually 
been permitted to receive. These must of course have been 
distinguished from the indiscriminate train of services at large 
which the husband in his character of master is empowered 
to exact, and of those which in his character of guardian he 
is bound to render. Being thus distinguished, the offences 
relative to the two conditions have, in many instances, in as 
far as they have reference to these peculiar servi_ces, acquired 
particular denominations. In the first place, with regard t_o 
the contract from the celebration of which the legal condi-
tion dates i~ existence. It is obvious that in point of pos-
sibility, this contract might, on the part of either sex, subsist 
with respect to several persons of the other se~ at the s~e 
time: the husband might have any number of wives: the wife 
might have any number of husbands: ~e husband might ~nte: 
into the contract with a number of wives at the sam_e tl1t· 
or if with only one at a time, he might ~eserve to himse a 
ri~ht of engaging in a similar contract with any ~mber, ;r 
with onl such or such a number of other women te~ar , 
d . hy tinuance of each former contract. This latter 

unng t e con . 1 • h as 1·s well known, 
din 1 • th footing upon w uc , 

accor g Y 1s e b bli h d m· many extensive . • d has een esta s e 
marna?e is ~ in all those which profess the Maho­
countnes: particularly. f .6 "Iity it is evident that the 
metan religio~. In pomt O loss~h~ p;rt of the wife: though 
like liberty m1ght be reserve onl of such an arrangement 
. . f 0• no examp es 
m pomt o prac ce d Which of all these arrangeme!1ts 
seem ever to have occurre • dient is a question which 
is in point of utility the most expe , 
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t~an- in one._ This being the case, it is manifest, that the legal 
re atJ.on wluch the husband will bear to the wife will be a 
comp~ex one: compow1ded of that of master and that of 
guardian. 

_52. The offences then to which the condition of a husband Offn,ces touch­
will be exposed, will be the sum of those to which the two ing d1t rondition 
cond~~ons of master and guardian are exposed. Thus far the of a h,isbantl. 

co~dmon of a husband, with respect to the general outlines 
of It, stands upon the same footing as that of a parent. But 
the:e are certain reciprocal services, which being the main 
subject of the matrimonial contract, constitute the essence of 
the two matrimonial relations, and which neither a master 
nor guardian, as such, nor a parent, at any rate, 4ave usually 
been permitted to receive. These must of course have been 
distinguished from the indiscriminate train of services at large 
which the husband in his character of master is empowered 
to exact, and of those which in his character of guardian he 
is bound to render. Being thus distinguished, the offences 
relative to the two conditions have, in many instances, in as 
far as they have reference to these peculiar services, acquired 
particular denominations. In the first pl~ce, with regard ~o 
the contract, from the celebration of which the legal condi-
tion dates its existence. It is obvious that in point of pos-
sibility, this contract might, on the part of either sex, subsist 
with respect to several persons of the other se~ at the s~e 
time: the husband might have any number of wives: the wife 
might have any number of husbands: ~e husband nught ~nte~ 
into the contract with a number of wives at the sam_e l:lme. 
or if with only one at a time, he might ~eserve to himself a 
ri 'ht of engaging in a similar contract with any number, or 
wfth only such or such a number of other women afte~ards, 
d . the continuance of each former contract. This atter 

urmg_ I . th footing upon which, as is well known, 
acco~ding r l~d \as been established in many extensive 
mama~e is . ul I in all those which profess the Maho­
countnes :_ ~artlc ar y. f ossibility, it is evident that the 
metan rel.ig10~.h lb pomt o /on the part of the wife: though 
like liberty mig t . e reserve 1 of such an arrangement 
in point of pract1ce no d~:;h of all these arrangeme?ts 
seem ever to have occurre • client is a question which 
is in point of utility the most expe , 
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same condition; and on whichever side the blame rests 
whether that of th~ party, or that of a third person, may b; 
termed rvrongfi,l rv1tlzlzolding of commbial services. And thus 
we l1ave one-and-twenty sorts of offences to which, as the law 
stands at present in Christian countries, the condition of a 
husband stands exposed: viz. I. Wrongful non-investment 
of the con~i~on of a husband. 2. Wrongful interception 
of the condition of a husband. 3. Wrongful divesttnent of 
tl~~ condition of a husband. 4. Usurpation of the con­
d1t1on of a husband. 5. Polygamy. 6. Wrongful investment 
of the condition of a husband. 7. Wrongful abdication of 
the condition of a husband. 8. Wrongful detrectation of the 
condition of a husband. 9. Wrongful imposition of the con­
dition of a husband. 10. Mismanagement of marital guardian­
ship. I I. Desertion of marital guardianship. 12. Dissipation 
in prejudice of matrimonial wardship. 13. Peculation in 
prejudice of matrimonial wardship. 14. Abuse of marital 
power. 15. Disturbance of marital guardianship. 16. Wrong-

DIVISION OF OFFENCES 

ful withholding of connubial services. 17. Adultery. 18. 
Breach of duty to husbands. 19. E~opeme!1t ~om husb~ds. 
20. Wife-stealing. 21. Bribery 111 prejudice of mantal 

guardianship.1 d" • Offi touch-
53. Next with regard to the offences to which the con btton inJ:;~onditi,m 

of a wife stands exposed. From the patterns that 11ave een oJ a w{fe. 

exhibited already the coincidences and associations that t~e 
place between th; offences that concern the e~stence 0f ts 
condition and those which concern the existence ho J d 
condition of a husband, may easily enough be appre en e 

• • T1 talogue of those now without farther repetitions. ie ca . . 1 • • ·11 b • 1 the same 111 every arttc e under consideration w1 e precise Y 
as tl1e catalogue last exhibited. f ffi lative to 

54. Thus much for the se~eral so~~ 0 ~ J~~;s .:hich are 
the several sorts of domestic conditions. ti uous being 
constituted by such na~uralcl cclatiohl h :t ;;:o!tiguous: of 
included. There remam iose w c • f the others it will 
whid1 after so much as 11as been said o , . 

, contestin or offences ag:u~st 
1 I SEMI-PUBUC OFFBNCES.-Falsebood~ ofpe~p• lc of certain descr1p-

• alid" f the marriages 
justice destroying, the v ity o ots &c &c. of 
tions: such as Jews, Quakers, Hugon rm' ro~dcnt marriage on the part 
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same condition; and on whichever side the blame rests 
whether that of cl1~ party, or that of a third person, may b; 
termed 1vro11gfi1/ 11J1t/zl,olding of co111111hial services. And thus 
we 11ave one-and-twenty sorts of offences to which, as the law 
stands at present in Christian countries, the condition of a 
husband stands exposed: viz. 1. Wrongful non-investment 
of the con~i~ion of a husband. 2. Wrongful interception 
of the co~1?1tton of a lrnsband. 3. Wrongful divestment of 
t1~~ cond1t10n of a husband. 4. Usurpation of the con­
d1t1011 of a husband. 5. Polygamy. 6. Wrongful investment 
of the condition of a husband. 7. Wrongful abdication of 
the condition of a husband. 8. Wrongful detrectation of the 
condition of a husband. 9. Wrongful imposition of the con­
dition of a husband. Io. Mismanagement of marital guardian­
ship. 1 I. Desertion of marital guardianship. 12. Dissipation 
in prejudice of matrimonial wardship. 13. Peculation in 
prejudice of matrimonial wardship. 14. Abuse of marital 
power. I 5. Disturbance of marital guardianship. 16. Wrong-
ful withholding of connubial services. 17. Adultery. 18. 
Breach of duty to husbands. 19. E~opeme;11t (rom husb~ds. 
20. Wife-stealing. 21. Bribery 111 prejudice of marital 
guardianship.1 . . . 

53 Next with regard to cl1e offences to which the cond1aon Off.a;ces 1~!11
1~h­

• th h b inJ ult conut OIi of a wife stands exposed. From the patterns at ave een oJ a wife. 
exhibited already the coincidences and associations that take 
place between th; offences chat concern the e2;0stence of this 
condition and those which concern the extstence of the 
condition of a husband, may easily enough be apprehended 
without farther repetitions. Tl1e catalogue . of those n_?W 
under consideration will be precisely the same 111 every arttde 
as the catalogue last exhibited. . 

54 Th uch for the several sorts of o.lfences rel~ttve to 
th • alus msorts of domestic conditions: those which are 

e sever I . ti uous being 
constituted by such natural re at1017;5 as are con g. . of 
included. There remain those whic~ arf iliec~:;~0~\,ill 
which, after so much as has been said o • . 

F I I ods contesting, or olfcnccs ag:u!1st 
1 I. SRMI-P'!BUC O~d~ES. of clt: ,1::arriagcs of people of certain descrip-

justice destroymg, tbe v ,ty onots, &c. &c. f 
tions: such as Jews, QuakOers, Hug -Improvident marriage on the parr o 
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same condition; and on whichever side the blame rests 
whether that of the party, or that of a third person may b; 
termed rvro11gf11l witlzl,ofdi11g of commbial services. And thus 
we have one-and-twenty sorts of o.ffences to which as the law 
hstands at present in Christian countries, the condition of a 

usband stan_d~ exposed: viz. 1. Wrongful non-investment 
of the con~1~011 of a lmsband. 2. Wrongful interception 
of the co!1?1t1on of a husband. 3. Wrongful divestment of 
tl~~ condition of a husband. 4. Usurpation of the con­
dition of a husband. 5. Polygamy. 6. Wrongful investment 
of the condition of a husband. 7. Wrongful abdication of 
the c_o~dition of a husband. 8. Wrongful detrectation of the 
c?1?-d1t:1on of a husband. 9. Wrongful imposition of the con­
d1~on of a husband. 10. Mismanagement of marital guardian­
s1up. Ir. Desertion of marital guardianship. 12. Dissipation 
in prejudice of matrimonial wardship. 13. Peculation in 
prejudice of matrimonial wardship. 14. Abuse of marital 
power. r 5. Disturbance of marital guardianship. 16. Wrong­
ful withholding of connubial services. 17. Adultery. 18. 
Breach of duty to husbands. 19. Elopement from husbands. 
20. Wife-stealing. 21. Bribery in prejudice of marital 
guardianship.1 . . . 

53 Next with regard to the o.ffences to which the condition ~.ffethncts '~~~h-
• th h b lnJ e con11tt1tJ11 of a wife stands exposed: ~rom the pattern~ . at ave een oJ a ,,,[ft. 

exhibited already tl1e comc1dences and assoaatlons that take 
place between th; o.ffences chat concern the e~stence of this 
condition and chose which concern the existence of the 
condition of a husband, may easily enough be apprehended 
without farther repetitions. The catalogue . of those n~w 
under consideration will be precisely the same m every article 
as the catalogue last e.xliibited. . 

54. Thus much for the several so~~ of offences rel~ttve to 
the several sorts of domestic conditions: thos_e which _are 
constituted by such natural relatio11:5 as are conttg~ous b:mf 
included. There remain those whic~ arf dincoiliguo~s~ 
which, after so much as has been sa1d o e o ers, it . 
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naturally be expected that some notice should be tak.1 
These, however, do not affc.)rd any of that matter which 
necessary to constitute a condition. In point of fact, no pov 
seems ever to be annexed to any of them. A grandfath 
perhaps, may be calk:d by the law to take upon him 1 

guardianship of his orphan grandson: but then the p~wer 
has belongs to him not as grandfather, but as guardian. 
point of possibility, indeed, power might be annexed to th 
rclatio,~s,just a~ ~t might tl) any other. Dt_ic sti_ll no ~ew sob! 
domestic condmon Wln1ld result from 1t: since it _has d 
shown that there 011 be no others, chat, being consatili 
power, shall be distinct from chose which have been ~: 
mentioned. Such as thev arc, hov.·ever, they thhavel y ' . d I • at ne 
common ,vith the beforc-mcntwne re aoons, th fi 
capable of impl)rting either benefit or burchen: ththcy c0:\ , 1 ff- l rcby ose 
stand exposed to the scvcra o ences '~ 1 e . f }cisteJl 

. 1 · bl b . ff. ted m pomt o e a:. ocher ·rdauom arc 1a e en e a l:C_ • [these ooen4 

l l c chat m virtue o hi h 
It might be cxpcctcl , t icrnorc, I l tions w c 

' JJ J I · li ·t of t 1e re a· 1.~t d chev should be a c to t ic 5 cl . fact is, t06 
liab'It: to be objects of dcl_inq_ucncyd ~~10:~h not eJCprei 

;iJr.-.uly staml inrludcfi .!U '~\1:, were. On che {ti::. 
. I yet as eHcdlll ) .,s l l contiguous r~~" pl: 

11,111H l, , . . such or sue 1 a . ca.n tal'-e 

JI J\ , lilly by ,dll_c~'t_ln~; ~111Cl)ntiguous rclaoff:;ce affecciil.~ 
I . l' .d l'l on~ . \ ·an anY o ·cced, wt 

.\\\\ ,,I\ Ill \ \ nc\l \l'r l,. . be co111fl'll f uchas 
• \ . , ,\ hl·\ ,.,,h • · rd,\tt1..'ns l ·tudc O s • co 
l )11 \ \l 1· the l·1,nt1~t1~,t1s. kfinitc n1u t1 d c:iuscs th1t is 

• I l t \\\ \\\l •5 aJ1 • trU ' 
c:-:1"t~·11ll :xiscc11L·c1' •. •ss conW• who,J.11 ther· 
.itk, un~ the~- ·,/\ t~ilsc \"v101\a wofllaJll' tribe of~.,dol 

,111Hl'- I . ,;on° d css f: thcr;µ• f 
i111, ,,nC1/. \·1n1 ;1rc c_1t. ,s:i j\11 en fche a o 51 
b1·lit•vnl cb;1t, ,v1hat tollo\\.• 1dso110 cthe 5011 she 

thcr • vv • the graI otl :iJ hoJll 
v,,t1r ,11,1 l11t\•nu;1rc ]~•r:ch:itY . .rich"'chr•:ift 
. ,

11
,; - l • . 1 Jlot 1t 1 a11 vw e , . 

,,cr ,11.1-.1• _· I . ,a1pposct , f soJTl.C fl d }lis JllO 'Jfl"f' 
i11,,tl1c1 i1t ~ t~~r~ ,,r. ;it 1c:1st, ~ fochcr aJl. the}' have duld 
h u-.bantl l ,t 't . · ;ranJson oO_lls hildrcJl,_ if of cJiose : :iJl 
coh:1biccd: c 1c g f their other c and wives e dJildre11 o1.l' 

l )I\: l hr 1_,r plt::~r lJ- tht' lt~uls,~a:\~ldrcll oJlf t:~}le sotri J[~r~ 
I ·r-111- • l · 0 t t1 arc 110 rs·.,,.... 

brot ll .. l · rhc unc L d that yo th t yoll :i,.rcJJllothe ' 
if 111Jffll l i . ocher hanal, father: a or grall 

ll ____ (_)11 t lt: t-your re ndfathers 
o • Jll1r o . 1 gra 
n1othcr, f \Tl1ur rt::.1 
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?n with~ut end: all which persuasions result from and are 
mcluded ~• the one original false persuasion of your being the 
son of this your pretended mother. 

It should. seem, therefore, at first sight, that none of the 
offences a?amst these uncontiguous relations could ever come 
cx1:ress_ly mto question: for by the same rule that one ought, 
so it nught _seem oug~t a thousand others: the offences against 
the w1cont1guous bemg merged as it were in those which 
~ect the contiguous relations. So far, however, is this from 
?emg the case, that in speaking of an offence of this stamp, it 
1s not uncommon to hear a great deal said of this or that 
uncontiguous relationship which it affects, at the same time 
that no notice at all shall be taken of any of those which are 
contiguous. How happens this? Because, to the uncontiguous 
relation arc annexed perhaps certain remarkable advantages 
or disadvantages, while to all the intermediate relations 
none shall be annexed which are in comparison worth 
noticing. Suppose Antony or Lepidus to have contested ~1c 
relationship of Oct;i.vius (afterwards Augustus) to Cams 
Julius C:csar. How could it have been done? It could only 
have been by contesting, either Octavius'_s being 0~ son_ of 
Atia, or Atia's being the daughter of Julia'. or Jt~lia s bemp 
the daughter of Lucius Julius C:esar, or Lucms Julius Cresa~ s 
being the father of Caius. But to have been the son_ of A~a, 
or the grandson of Julia, or the grca~ grandson ofLucms Julius 
Cxsar was in comparison, of small nnportance. ~hose mter-

, ' • 1 ki g of no vening relationships were, comparative y_ spc~ n , 
other use to him than in virtue of t~eir b~mg so mandy 

. . cl al • al cham which connectc 
necessary lmks m 1e gene ogic . 
him with the sovereign of the empire. hi I happen 

As to the advantages and disadvant~ges w c 1 ~ayhi we 
to be annexed to any of those uncont1guous relati~ns ps, 

have seen already that no p~we~s over th~ftli:e::;1,f;rs~f 
nor any corresponding obligat10ns, are . truth no oclier 

cl h be? They are, 1l1 • 
what nature ien can t eyth • f local and accidental institu-
than what are the result e1 er o . th t has been taken by 
tions, or of so1?e sponta11~c:t i;::for;, be to little purpose 
the moral sanction. It wo ' . . b y exhaustive process: 
to attempt tracing the_m out ~ P{'°" Y dlay together some of 
all that can be done is, to pie up an 
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These, J;n\•·n·,·r· pt! ttd th:i t_ some notice should be ta,l 
'',ltllJot1tr i fl 

Ilccc,.<,.1n· to cu1hc1·rt1t. . • Jor~ any o t lat matter wbicJ 
• • t .1 ( ()JJ HIOII I • ff scc1ns ever t 1 l . 1 • n pomt o act, no po• 

1 )t Jllllt'XCu to . f 1 
pcrli.1ps, 111av he c1Ilej b . 1 Jll) o t 1cm. A grandfatl 
gu:1rJ1rn\hi ·of 1 - • :'- t le law to take upon him 
fi.1s 6 .j • P l 115 orphan grandson: but then the power 

• •. c.: l!llgs to Hill not 35 grandfather but as g""'rdian 
pornr >f ·L ·1· - • ' ..... • ·I . < I'0551 )J irr, rndeeJ, power might be annexed to tl 
rt at1orVi Just a - • j J ' 
l _ • • • s H IJ11g JC tL> J.ll\' ot 1cr. But still no new sor 

( OillCStJC C()!Jd1't1' . JJ • 1 fi . . . h b 011 \\ ou rcsu c rom 1t: smce 1t as 
!ihowil chat clicrc c:m be 110 others, that, being constituted 
power, shall he di~tinct from those which have been alre; 
ITlCIJtlllllCd St!·} - J J I J ~t.: • . • t 1 as t icy ::ire, 10\vever, t 1ey 1ave m1s 
common .\\·Hh the before-mentioned relations, that they 
cap.1hle of iIJ1porci11g either benefit or burtlien: they tl1cref 
stanJ exposed to the scvcr::il oifr11ces whereby those or ; 
other ·rebciom arc li:i.blc to be affrcrcd i.n point of exister 
Ir nught be cxpccccd, therefore, that in virtue of these offen 
they should be added to the list of the relations wluch_ 
liable to be objects of delinquency. But the fact is, that t 
already stand in.duded in it: and although not exp{; 
named, yet as eflectuall)· as i{ they were. On tl1e oi~e 
• • J b • • Jaoon 1 It is on y y aflccting such or such a conoguous re J, 
any offence affecting uncontiguous relations can ca.k~ P' 
On the other hand~ neither can any offence_ a~co~~ 
existence of the contiguous relations be comnuttf ' ; 1

35 
affi·cting the existence ~of an indefinite multitude O su~ to 

·' -~ , • and causes 1 uncont1guous. A taisc witness comes, . th is 
believed that you arc the son of a woman, wJ~b· 11l r:th:r { 
your mother. What follows? An endless en[; dio and 0£ 
persuasions-that you arc the grandson of the h e~n 0 fsc 
mother of this supposed mother: that you ar_~ ;]:om she 
husband of hers, or, at least, ~f some md fu: motlier; a.nc 
cohabited: the grandson of his f~thcr an if they have ~y: 
on: the brother of their other duldren'. f those cbildi 
brother-in-law of the husbands and '?Jes O cJuldre11: a.Il' 
if married: the uncle of the children ° 10hse son of yourd 

. d h re not t e a.n on.-011 the other han , t at you a e not the gr • 
mother nor of your real father: that you ar dmothers; all' 
of cithdr of your real grandfathers or gran 
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?n with~ut end: all which persuasions result from and are 
mcluded ~• the one original false persuasion of your being the 
son of tlus your pretended mother. 

It should . seem, therefore, at first sight, that none of the 
offences a~amst tl1ese uncontiguous relations could ever come 
cx~ress_ly mto question: for by the same rule that one ought, 
so it rmght ~eem ought a thousand others: the offences against 
the w1cont1guous being merged as it were in those which 
~ect die contiguous relations. So far, however, is this from 
?emg the case, that in speaking of an offence of this stamp, it 
1s not uncommon to hear a great deal said of this or that 
uncontiguous relationship which it affects, at the same time 
that no notice at all shall be taken of any of those which are 
contiguous. How happens this? Because, to the uncontiguous 
relation are annexed perhaps certain remarkable advantages 
or disadvantages, while to all the intermediate relations 
none shall be annexed which are in comparison worth 
noticing. Suppose Antony or Lepidus to have contested ~1e 
relationship of Oct;ivius (afterwards Augustus) to Cams 
Julius Cesar. How could it have been done? It could only 
have been by contesting, either Octavius'_s being t?<; son_ of 
Atia, or Atia's being the daughter of Julia'. or Jt~lia s hemp 
the daughter of Lucius Julius Cesar, or Lucius Julius C:esa~ s 
being the father of Caius. But to have been the son_ of A~a, 
or the grandson of Julia, or the great grandson ofLucmsJulius 
C:csar was in comparison, of small importance. 1:'hose mter-

' ' • 1 kin of no vening relationships were, comparative f spe~ g, 
other use to him than in virtue of their b~mg so mandy 

al • al h • hich connecte 
necessary links in the gene ogic . c am w 
him with the sovereign of the empire. hi I happen 

As to the advantages and disadvantages w c 1 ?1ayhi e 
to be annexed to any of those uncontiguous relati~ns ps, w 

have seen already that no p~we~s over th;fili:e::;b~;.rs~f 
nor any corresponding obligations, are . truth no other 

h h be;, They are, m • 
what nature t en can t ey h • f I cal and accidental institu-
than what are the result e1t er o . o th t has been taken by 
tions, or of so1?e spontan~ds i~:~for;, be to little purpose 
the moral sanction. It wo ' . . b any exhaustive process: 
to attempt tracing th~m out~ {'0" yd lay together some of 
all that can be done is, to ptc up an 
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the principal articles in each cacaloguc by v.·ay at specimen. 
The advantages which a given relationship is apt to i1npart, 
seem to be referable chiefly to the following heads: I. Chance 
of succession to the property, or a part of the property, of 
the correlative person. 2. Chance of pecuniary support, 
to be yielded by the correlative person, either by appointment 
of law, or by spontaneous donation. 3. Accession of legal 
rank; including any legal privileges which 1nay happen to be 
annexed to it: such as capacity of holding such and such 
bencfi.cial offices; cxcm.ption from such and such burthensome 
obligations; for instance, paying taxes, serving burthensome 
offices, &c. &c. 4. Accession of rank by courtesy~ including 
the sort of reputation which is customarily and spontaneously 
annexed to distinguished hirth ~,n1..\ fan,il:· :.\\\1.:.\ncc: whereon 

n\~lY 1.\q)l'\\\\ \ \w lh,\\\(\.' l't\ ,\~" ,\\\(,~\\\..:\\'t \1\ t\,c ',',"J.')" ~f 
111/1• • • . • \ \ \ . • • \1-:',, obvious. T c 
/)J,111:iw·, or 111 a \ \\'\\\,\\\\ 1.."t \1..'t "' ,\,~ -- . t scen1 
t ... l \ . \\,\,\c- h,'1 \\\\\1J..r , f '•· ,, \ \' ,,l 

t k\l \,\\\\,\1.'(\ \\\\\1...\\ ,\ ~\"-..:\\ \,:,.,,\,' . ) . l .. l. Ch-a.nee o 
~ •. I f 11 ,wing H.:.lu~- al anc­

to _be rdc_r:1hlc c.:hictly (() t 1 ~· O b , fo;cc of the n~or S • 

bl:ing obligeJ, either by law, or Y chc corrclauve partyll 
. . \ \ • . . \pn1..)rt to .1. • as we t1on to y1c <.. pcclnUar) st r l l. ~ 1 disab1 1oes, 

' · 1 d. t 1c c.:ga.i • pt to 
z. Loss of legal rank: me u mg l · ·h the law 15 a . 

bl . • ns ·w uc stations. 
as the burthcnso1nc o igat~o ·' gh to chc lower d an-

. . I • • is nee cnou , I f the a v 
annex s01nct11ncs Wit 1 inJt . l 1- g the oss O ·cy of ' . ·y. uic U<.. in Jncapac1 
3. Loss of rank by courtcs • ich rank. 4. where the 

\ b - 1ston1 to st l • • person, ·b· ·d 
L\l!CS annexe<.. Y ct· .. \ \ , r1.."'rrc :.1uvc . 1 prohi itt: 

r, . • '\\'lt \ t \<.. . ithin c1e 
1 tlll\Ltdlllg 1natrunnn) \\\\n\t\' hes w 

\ \\ l\\\\\\\ \' 1,_\\ ' • 

\ \ \ \)\)\'\I,\ \ \ '\ \ \ ,\ \' • 
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b • e now come to • ·1 di . th 
e imagined, may be • 1] con. t:lons: ~e, it may well Civil conditions. 

b . . . te y vanous: as vanous as the acts 
? u_s~ ofJud1c1a] trust, d" . . . 
Jlld1cial •trust. 1sturbance of Judicial trust, and bribery in prejudice of 
. Breach and abuse f . . . 

r1onal. Intentional is O Judicial trust may be either intentional or uninten­
fro111 inadvertence O cfilpable at any rate. Unintentional will proceed either 
heedlessness, or tli.d n ~ rom mis-supposal: if the inadvertence be coupled with 
For the particular actlJtsupposal with rashness, it is culpable: if not, blameless. 
sec D. i. tit. [Offen 5 Y :vhich the exercise of judicial trust may be disturbed 
provided with nam~es agamst justice]. They arc too multifarious, and too ill 

If a man fails in fulfi t? be exhibited here. 
break or to abuse it . 1lling the duties of thi.~ trust, and thereby comes either to 
and only requisite • it must be through some deficiency in the three requisite 
supra 27 J A def, ~11d0wments of knowledge, inclination, and power. (Sec • • ICJency • • . ·r b • r ul 
may proceed either fro 1~ any of chose pomts, l any person e m ,a t, 
~ct _with or under hi nt liis own fault, or [~om the fault ofthos; who sho~d 

Judicial trust, the off-::· If persons who are m fault are persons mvested wrt!i 
other persons, under 3icc comes under the head of breach or abuse of trust: 1f 

The ill effects of a at of disturbance of tru5t• f • di • 1 tru t -11 · · h ny b h b disturbance o JU oa s , wi 
co~sist _m t e producti0 reac , a ~e, or • ~ in the list of the mischiefs 
which it ought to be th 11 of some arode or az:t1%e!· 1 roccdure to remedy or 
avert, and of those wh· eh <;>riginal purpose of)u "dc1\J purpose of it to a\•oid 

d • Th ic lt o h b the mc1 en pro ucmg. ese arc e· h ~g t to c . . diate) or remote: remote are 
of the 2n_d, 3rd, or 4th ~: er Primary (chat JS 1mr;:1~ary are those which import 
actual pam ro persons 3 _der, and so on. The Tc mischievous in themselves: 
the secondary arc misc,Jsign;ibJe, and arc there ore dency they have to produce 
some article or article ~Vous on account of the ten of the first order; and are 
therefore mischievous i lIJ the catalogue of thf:fie 3rd order arc mischievous 
only on account of the/ their effects. Thos': 0 h way of productive tendency, 
:is before, with those of onnection they have JJ1 t e 

Primary inconvenic the 2nd order: and so 0 b· the object of procedure to 
provide against, arc l nces, Which it ought to ': dividual offence itself, and 
chereby the increase' a • 1'hc continuance of th~ ID mischief of it. 2. The con­
cinuance of the ~vholc ~ WelJ_ as continua?c~ o~ 'ofl"cnce. 3. The continuance of 
3 part of the mischief /chief of the indiv1du 4_ Total want of amends on 
rhc part of persons injuro dthe individual offcnce-t1.a1 want ofamenfdsdolin~ the part 

f • • d b e b h 5 Par • hment o e quents. 
0 persons mJUrc y th Y t c offence. • us pUIJlS 
1. Unjust puntshment 0 ~ offence. 6. Superfl;,0 unnc':ess~~ 1;~°:c~. 7~~e_: 
or other suffenng or dan Persons accused, f superior Jud1c1~he part of minis­
,,ccessary Jabour, ex:pens/~er, on the part. 0 or danger, 0111 bour expense or 
,erial or other subordinate'· 0 r other suffcnni u11 necessarY 3 ratio~ is requi~ire 
0 cher suffcr~g or danger Judicial officers, 1 ¢ whose co-;:t:f knowledge and 

J''o re 11atd, m order to ~aon the part ofperso ,omI'Jeme rofession. 11. Un­
power on the part of judi k~ up the necessar;re 5uch b~! the part of persons 
,,cccssary Jabo_ur, ex:pense ClaJ officers, wJ1° or danger, f the perscns above­
:)' large, coJJllllg Undcr tli 0r other suffering eratio115 0 

t1'cntioncd. . e sphere of the op re-int~rpretative (or 
SccondarY mconvenie uJcatiV~• p or adjudication. Tn 

urely civil) b:anch of flees are, in the .'?~~rpreta_non uniryofdelinquen~: 1Pc executive (mduding th0 cedure. 1. Iv1iSl2 'focal 1111Jike nature). ~- Part!al 
(:JS favourinsdrtc Producti e Penal) branc~- ,;s oftheent iJnproper m 5Pf'he, 
,i-JlpUnity of e nque~ts. 011 of othe~ oner pllJlish:eneJicial efficacy O t e 
'11ough perhaps not ltl d 4. Applicaoon o. g we 
' egree (this JesscnJ11 
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6 • • e now come to civil cond"ti . th • 
c Imagined, may be infi . I . 1 ons • e~e, It may well CMI conditions. 

Irute Y vanous: as vanous as the acts 
abuse of· d" ·a1 · • . JU ICI trust, disturba f • di • . Jlld1c1al,trust. nee O JU cial trust, and bnbery in prejudice of 
. Breach and abuse of ·ud· • I . . 

t1onal: Intentional is cul ab:~1~t trust may be _e1the~ mtenti_onal or uninten­
from madvertcncc fi P . any rate. Uruntenttonal w1U proceed either 
heedlessness or tiu; 0 ~ rom nus-supposal: if the inadvencnce be coupled with 
For the particular a~us-supp~sal with rashness, it is culpable: if not, blameless 
sec D. i. tit. [Offence: ~y/·h1c_h t~e exercise of judicial trust may be disturbej 
provided with names t gbmst _Jh~bs~ccdJ.h They arc too multifarious, and too i1J 

If . , 0 c ex 1 1te ere 
a man fails in fulfillin h d • f th: break or to b • . g t e uties O rs trust, and tl1creby comes either to 

and onl a ~~e It, It must be through some deficiency in the three requisite 
supra 2; t'X:ri ~ndO\\:ments, of knowledge, inclination, and powrr. rsee 
ma ' • . e cicncy Ill any of those points, if any person be in fault, 
a t Y J?rhoceed either from his own fault, or from the fault of those who should 
c Wit or under hin If h • • · d" • 1 1• persons w o are m fault are persons mvested with 

~~h~~la trust, the offence comes under the head of breach or abuse of trust: if 
T p~rsons, under that of disturbance of trust. 

~e !II effects of any breach, abuse, or disturbance of judicial trust will 
c~~siht _m the production of some article or articles in the list of the mis~hicfs 
w IC it ought to be the original purpose of judicial procedure to remedy or 
avert, ~nd of those which it ought to be the incidental purpose of it to avoid 
pfoducmg. These arc eitl1cr primary (that is immediate) or remote: remote are 
0 the 2n~, 3rd, or 4th order, and so on. The primary arc those which import 
actual pam ro persons assignable, and arc therefore mischievous in themselves: 
the sccon_dary arc mischievous on account of the tendency they have to produce 
some amcl~ or articles in the catalogue of those of tile first order; and arc 
therefore mischievous in their effects. Those of the 3rd order arc mischievous 
only on account of the connection they have in the way of productive tendency, 
as before, with those of the 2nd order: and so on. 

Pr!inary inconveniences, which it ought to be the object of procedure to 
provide against, are, 1. The continuance of the individual offence itself, and 
thereby the increase as well as continuance of the mischief of it. 2. The con­
tinuance of the whole mischief of the individual offence. 3. The continuance of 
a part of the mischief of the individual offence. 4. Total want of amends on 
the part of persons injured by the offence. 5. Partial want of amends Of! tile part 
of persons injured by the offence. 6. Superfluous punishment of delinquents. 
7. Unjust punishment of persons accused. 8. Ui_mee;ess:'1)' labour, expense, 
or other suffering or danger, on the part of supenor Judicial officers. 9. Y!1-
necessary Jabour, expense, or other suffering or danger, on the part of m1ms­
terial or other subordinate judicial officers. 10. Unnecessary labo~r, ':"Pens~, _or 
other suffering or danger, on the part of persons whose co-operation 15 reqms~d 
pro re 11atd, in order to make up the necessary complement ofJcr_iowledge a 
power on the part of judicial officers, who are such by profession. 11. Un­
necessary labour expense or other suffering or danger, on the part of pebrsons 

' ' • f tll ns a ove-at large, coming under the sphere of the operations o e persc 

mentioned. I • • ter retative (or 
Secondary inconveniences are, in the consu taov~, pre-m d" ~ • rn 

purely civil) branch of procedure. 1. Misinterprcta_tJon O; a -'rd ro::;nts: 
the executive (including ~e penal) brant 2• T~i imJ':~tir::re/ f Partial 
(as favouring the production of o0e~ o ences o. h eent im roper in specie, 
impunity of delinque!1ts. 4. Appl•~atllon o( PU: beneficiaf efficacy of the 
though perhaps not m degree (this essenmg 
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perform. As many different denominations as there are of 
persons distinguished with a view to such commands and 
allowances {those denominations only excepted which relate 

regulations made to prevent the evasion of ta.xes. 4. Offences against fiscal 
~rust: ~h_c same as offences agaiJ_ist ju_dicial and military trusts. Offences against 
h_e _ongmal revenue, not accruing either from ta.,cs or forfeitures, such as that 

ans!ng fr~m the public demesnes, stand upon the same footing as offences 
ag_amst pnvat~ property. 5. _Offences against demosio-tamiet11ic trust: (o']µoa-la., 
thmgs _bclongmg to the public; and Taµlws, a steward) viz. against that trust, 
of wluch the object is to apply to their several destinations such articles of 
~c. p_ublic wealth as arc provided for the indiscriminate accommodation of 
md1v1duals: such as public roads and waters, public harbours, post-offices, 
and packet boats, and the stock belonging to them; market-places, and other 
such public buildings; race-grounds, public walks and so forth. Offences 
of thi~ description will be apt to coincide with offences against agatho-poie11tic 
trust as above, or with offences against et/1110-p/11tistic trust hereafter men­
tioned, according as the benefit in question is considered in itself, or a~ resulting 
from the application of such or such a branch or portion of the pubhc wealth. 

VIL OFFENCES against POPULATION. 1. Emigration. 2. Suici~e. 3. _P_rocur~ 
ment of impotence or barrenness. 4. Abortion. 5. Unprolilic comon. 6. 
Celibacy. 

VIII. OFFENCES against the NATIONAL WBA~TH- 1. Id!en<:55. 2 •. Breach 
of the regulations made in the view of preventmg the application of industry 
to purposes less profitable, in prejudice of p1;1rposes more profitable. 3. O~ences 
against etl1110-p/11tistic trust: (ltJvos, the nat1on at large; 1r'li.or,rlrw, to ennc~). 

IX. OFFENCES against the SOVEREIGNTY, 1. Offences a_gamst __ sovereign 
trust: corresponding to thos~ ag:iinst judicial, prop~ylactic,. military, anj 
fiscal trusts. Offensive rebellion includes wrongful mter~eption, wr?hg~ 
divestment, usurpation, and wrongful investm~n~, of s?vereign truSt, wit rJ 
offences ~ccessory thereto. Where the trust 1s m a smglc pefiri.tlson: wrong 

· ti d" tion and wrong investment 
interception wrong i.tl 1vestment, usurpa • . di • d d 
cannot any 'of them be committed without rebellion: ab caft1on an. etrt ec; 

• 'd d ti I· breach and abuse o sovereign rus 
tation can never b~ eeme wrong u b 'b ki . wrongful imposition ofit 
can scarcely be pun1Shed: no more can n_ c-~a !1g;hared among a number, 
is scarce practicable. When the 50".ereign Y is a· . and wrongful 

. • ngful divestment usurpa on, 
wrongful mtercept10n, wr~ d . h b~llion. none of the offences 
investment, may be comnutte wit o~t three e any. of them but might be 

• hi • practicable· nor 1s r • • ul 
agamst t s trust ~re 1m . . i turbance of this trust. Political tum ts, 
punished. Defensive rebell1ol1_1 _is I J\li tion are offences accessory to such 
political defamation, and po mca vi I ca ' 
disturbance. . rinci le of utility, can never be oth~r 

Sovereign power (which, upon theulp p 'thout rule· in the latter case it 
than fiduciary) is exercised eitherf,by r e or ~t1 • divided. into two branches, 

• d ,- in the armer case I is • • f the 
may be tcrme a11tocra re: 'th e where the designation ° 
the legislative and the exeC11tiv_e.a t e1os~~~:d 'depends not solely upon m:fn 

erson by whom the power is to e p ccessi~n but in any sort upon ~he . 
~hysical events, such a5i that of n;::e~: investitive power, or right of m::; 
of another person, the atter po . estion. in like manner may any .P di • I 
ture with regard to the power m qu wers ~bove enumerated, such as JU a; 
also possess a divestitive powder. rcliomay therefore be exercisable by a ma ' 

military power, an so or • power, ... 
" See Chap. xvii. (Limits], § Ul. 
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perform. As many different denominations as d1ere are of 
persons distinguished with a view to such commands and 
allowances (those denominations only excepted which relate 

rei;:ubtions made to prevent the e\•asion of taxes. 4. Offences against fiscal 
trust: ~h_c same as offences against judicial and military trusts. Offences against 
th_c _ongmal revenue, not accruing either from taxes or forfeitures, such as that 
aris!ng fr~m the public demesnes, stand upon the same footing as offences 
ag_amst pnvat_c property. 5. Offences against demosi<1-tamie111ic trwt: (6.,,µa11la., 
thmgs _belongmg to the public; and Ta.µlet•s, a steward) viz. against that trust, 
of wh1cl~ the object is to apply to their several destinations such articles of 
0e_p_ublic wealth as arc provided for the indiscriminate accommodation of 
md1v1duals: such as public roads and waters, public harbours, post-offices, 
and packet boats, and the stock belonging to them; market-places, and other 
such public buildings; race-grounds, public walks and so forth. Offences 
of thi~ description will be apt to coincide with offences against agat/10-poie11tic 
trust as above, or with offences against et/1110-p/11tistic trust hereafter m~n­
tioned, according as the benefit in question is considered in itself, or a~ resultmg 
from the application of such or such a branch or portion of the pubbc wealth. 

VII. OFFENCES against POPULATION. 1. Emigration. 2. Suici~e. 3. _P!ocure-­
ment of impotence or barrenness. 4. Abortion. 5. Unprolific co1non. 6. 
Celibacy. 

VIII. OFFENCES against the NATIONAL WEA~TH- 1. ld!en~- 2 •. Breach 
of the regulations made in the view ofprevennng the apphcanon ofmdustry 
to purposes less profitable, in prejudice of p~rposcs more profitable. 3. Olf~nces 
against et/1110-p/111istic trust: ({Ovos, the nation at large; 11""-ovrlt111, to ennc!i), 

rx. OFFENCES against the sovHREIGNTY. 1. Offences a_gams~ _sovere1gnd 
h • • d' • I hylacnc military an trust: corresponding to t os~ ag;1mst JU ma, prop_ •. ' fut 

fiscal trusts. Offensive rebellion mcludes wrongful mter~epnon, wr?iligth 
d1'vestment usurpation and wrongful investment, of sovereign trust' WI r..~ 

• ' • • • I person wrong1w offences :.cccssory thereto. Where the trust 1s m a smg c r.., ! t 
r. l d' pation and wrong,w mvestmen interception wrong1u 1vcstmcnt, usur ' . bdi • d detrcc-

cannot any 'of them be committed without rebellion: a cafoon an. trUst 
• b 'd d fol· breach and abuse o sovereign 

tation can never ~ eemc wrong b 'b kin : wrongfitl imposition ofit 
can scarcely be punished: no more can "· e-ta . gsbared among a numbc:r, 
is scarce practicable. When the so~creignty is • and wrongful 

fi l . . ngful divestment usurpaoon,. 
wrong u mtcrcept1on, wr~ d 'th b~llion. none of the offences 
investment, may be comllll~te v.'l 0 1.!t re an • of them but might be 
against this trust arc impr~cnc~blr no~ JS ~~f th}trust. Political tumults, 
punished. Defensive rcbcllioli:i _is I is_\'!fi ti~n are offences accessory to such 
political defamation, and po inca vi I ca ' 
disturbance. • • le of utility can never be other 

Sovereign power (w_hich, _upon tl1e pn~~~ithout rule': in the latter case it 
than fiduciary) is cxerc_scd_ e1thcrly rule it is divided into cwo_ branches, 
may be termed a11tocratic: in the or~er case e where the designanon of the 
the legislative and the exec,1liv_e.• t Cl~~~~:d 'depends not solely upothn m!n 

crson by whom the power JS to e po i~n but in any sort upon . e . 
~hysical events, sue~ as/~::r0::::~::S :::i'fi':estitive power, or righc;~~=; 
of another person, ic a . ucstion: in like manner may h • dicial 
cure, with reg~rd ~~ the power me q owers above cnumcrat~, sue asJ: man, 
also possess a d111est1t111e powder. 'P.1 j may therefore be excrasable by 

military power, an so xor ' power, c. ... 
a See Chap. xvii, (Limits], ~ 111' 



392 PRINCIPLES OF MORALS AND LEGISLATION 

to the conditions above spoken of under the name of domes 
ones) so many civil conditions one might enumerate. Mc~ 
however, more or less explicit, may be found out of circm 
scribing their infinitude. . 

What the materials are, if so they may be called, of wh1 
conditions, or any other kind of legal possession, can be n~a 
up, we have already seen: beneficial powers, fiduc1~ 
powers, beneficial rights, fiduciary rights, relative dut1 
absolute duties. But as many conditions as import a po\\ 
or right of the fiduciary kind, as possessed by the pcrs 
whose condition is in question, belong to the head of trw 
The catalogue of the offences to which these conditions : 
exposed, coincides therefore exactly with the catalogue 
offences against trust: under which head they have be 
considered in a general point of view under the head 
offences against trust: and such of them as arc of a domes 
nature, in a more particular manner in the character 
offences against the several domestic conditions. Conditic 
constituted by such duties of the relative kind as have J 

their co~terparts trus~s constituted by fiduciar'y powers, 
well as nghts on the side of the corrclati vc party, and thi 
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of a privat~ nature, have also been already discussed under 
t!ie appellation of domestic conditions. The same observa­
tion may be applied. to ~he conditions constituted by such 
powers of the beneficial kind over persons as are of a private 
nature: as also to the subordinate correlative conditions 
constituted by the duties corresponding to those rights and 
powers. As to absolute duties, there is no instance of a 
co!1di_tion thus_ ~reated, of which the institution is upon the 
prm~1Rle of ut111ty to be justified; unless the several religious 
cond1t1ons of the monastic kind should be allowed of as 
examples. There remain, as the only materials out of which 
the conditions which yet remain to be considered can be 
composed, conditions constituted by beneficial powers over 
things; conditions constituted by beneficial rights to things 
(that is, rights to powers over things) or by rights to those 
rights, and so on; conditions constituted by rights to services; 
and conditions constituted by the duties corresponding to 
those respective rights. Out of these are to be taken those 
of which the materials are the ingredients of the several 
modifications of property, the several conditions of proprietor­
ship. These are the conditions, if such for a moment they ~ay 
be styled which having but here and there any specific 
names, a;e not commonly considered on the _f ?oting of 
conditions: so that the acts which, if such cond1~ons were 
recognised might be considered as offences against ~ose 
conditions,' are not wont to be considered in any other light 
than that of offences against property. . . d 1 th f 

Now the case is, as hath been already mttmate ' . at o 
h . ·1 nd1"tt"ons those which are wont to be considered 

t ese c1vt co • . . h d b uniform and 
under that name are not distrngws e y_alany b 

' h f hi h th maten s are wont to e 
explicit line from t ose O w c e f · h hall in one 

. th h d f operty • a set o ng ts s • 
earned to e ea O d pr : • an article of property 
instance, be consid~~e as co_n:tl:~ther instance, a set of 
rather than a condition: _whil '.d d as constituting rather a 
rights of the same sta:°fe is cons1 ere This will probably be 
condition than an ar_ttc e '{ Pr:!C:? ~d the usage is different 
found to be the case m all angh g. •. . another from these 

1 fi om w at 1t 1s m • f • ·1 
again ~ one anguag~ r racticable to subject the class o ovi 
causes 1t seems to be imp 

1 Supra, 17. 
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prodi[;ality 011 the p.1rt of pasons who ;1re a~out the p;rE°:cessivc gam!r 
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6 T ki• e cncs from ri the p:irt of the same persons. . a ng pr s 

~~ d~ 
· d in one wot ' oth 
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~fa privat~ nature, have _also been already discussed under 
t_ie appellatton of domestic conditions. The same observa­
tion may be applied. to ~he conditions constituted by such 
powers of the beneficial kind over persons as are of a private 
natur~: as also to the subordinate correlative conditions 
constituted by the duties corresponding to those rights and 
powers. As to absolute duties there is no instance of a 
co!1di_tion thus_ ~reated, ~f which the institution is upon the 
prmc_il?Ie of utility to be Justified; unless the several religious 
conditions of the monastic kind should be allowed of as 
examples. There remain, as the only materials out of which 
the conditions which yet remain to be considered can be 
co_mposed, conditions constituted by beneficial powers over 
things; conditions constituted by beneficial rights to things 
(that is, rights to powers over things) or by rights to those 
rights, and so on; conditions constituted by rights to services; 
and conditions constituted by the duties corresponding to 
those respective rights. Out of these are to be taken those 
of which the materials are the ingredients of the several 
modifications of property, the several conditions of proprietor­
ship. These are the conditions, if such for a moment they ~ay 
be styled, which having but here and there any s_pecific 
names, are not commonly considered on the _f?ottng of 
conditions: so that the acts which, if such conditions were 
recognised might be considered as offences against 0°se 

' b ·d d • other light conditions, are not wont to e consi ere m any 
than that of offences against property. . . d 1 that of 

Now the case is, as hath been already mttmate ' "d d 
. . d' . th hi h wont to be cons1 ere these c1v1l con 1t1ons, ose w c are unifc d 

under that name are not distinguished by_ any orm anb 
' f hi h h tenals are wont to e explicit line from those o w c t e ma f . h hall in one 

carried to the he~d of property_: a _set O : 1;tide 5 of property 
instance, be considered as constl~tmg than • tance a set of 

d • • hil ID ano er ms , 
rather than a con won: w e, tit tin rather a 
rights of the same sta?1p is considered a}wt~ pn~bably be 
condition than an ar_t1cle of properr_y ~d the usage is different 
found to be the case ID all languag~s •. . other from these 

1 fi om what 1t 1s m an • f • ·1 
again in one anguag: r . ble to subject the class o c1vt 
causes it seems to be impracttca 

1 Supra, 17. 
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t~ere muSt be two sorts of services: that which is the imme-­t1ath cause of it, _a service of the negative kind, to be rendered 
~ t e c_ommmu~ at large: that which is the cause again of 

dus service, a service of the positive kind, to be rendered by the law. 

T~e condition of a professional man stands upon a narrower 
footing. To co~ti~ute ~s c?ndition there needs nothing 
more than a perm1ss1on given him on the part of the legislator 
to perform those acts, in the performance of which consists 
th~ exercise of his profession: to give or sell his advice or 
ass1s!ance in matters of law or physic: to give or sell his 
services as employed in the executing or overseeing of a 
manufacture or piece of work of such or such a kind: to sell 
a commodity of such or such a sort. Here then we see there 
is but one sort of service requisite; a service which may be 
merely of the negative kind, to be rendered by the law: the 
service of permitting him to exercise his profession: a servi~e 
which, if there has been no prohibition laid on before, 1s 
rendered by simply forbearing to prohibit him. . 

Now the ideal objects, which in the cases ab~ve specified 
are said to be conferred upon a man by the sernces ~at are 
respectively in question, are in both case~ not ar□des of 
property but conditions. By such a behav10ur on the part 
of the law as shall be the reverse of that whereby 0ey were 
respectively produced, a man may be made to f~rfe1t them: 
and what he is then said to forfeitisinneithercasehis propero/; 
b • his rank or digm"ty: in the other case, his ut m one case, hi di . 

trade or his profession: an? 0 bot..~ hili5•1a: bonap~~:~ss of 
Other cases there are agam m wmc e_ ' Y f 

the same sort with that by whic,h it cons□;uted thhi: foanrm1~dreoal 
d di • nrers on m the two above-mentione con tions, co d the head 

obiect which the laws oflanguage have plallcebd unks·ethrat is all 
J ' ,1.. 1 • ts a man to se oo · • 

of property. Tue aw P:{~h fi all that it has done is to 
sorts of boo~ in gener : . . u:u;r this condition he would 
invest him with a conditIOn. b d lse in the world were to 
equally possess, although ev1ry O Y :ake an active part in his 
sell books likewise. Let the aw now fr m selling books of a 
favour, and prohibit all ot~e~ perslib ;to sell them as before. 
certain description, he rehi~~~~t :r exclusive privilege or 
It therefore confers on m 
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1ribbon of a certain cola 

1/l .1 certain 111.11mcr: to call himself by a certain title:_ to ~ 
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b I I •b' • the a pcr:,;o11s ut t 1c knight under this pro 11 1t10n, . I 
.\lil~ects them to .1 set of duties: and since from the d1E1:ir,1 
of tlu:st: duties a benefit results to the person in wlwjc a;~ 
thcv arc created to wit the benefit of enioying sue 1 3

11
5t1 1 ✓ ' I ':J e wo 

of extraordinary reputation and respect a_s men arl 111 is 1 

yield to a person thus distinguished, to d1schar7cl t :cgati1 
render him a. service: and the duty being a duty[ 0 t 1~11 acts, 
I d . . . l .c nee O certaJ . 

c ass, a ~1ty c_ons1stmg m ~ 1c _pcrrorma. called 11 ser~t 
the negative kmd, 1 the service 1s what may be I . condit1.0 

, 1/Jurbc,m111cc. It appears then, that to generate t us 
1 Sec Chap. vii. [Actions] 78. 
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tere must be_ nvo sorts of services: that which is the imme-­
b tat1 cause of It, _a service of the negative kind, to be rendered 

)'. t le c~:>n1mwu~ at large: that which is the cause again of 
thlus service, a service of the positive kind, to be rendered by 
t e law. 

T?e condition of a professional man stands upon a narrower 
footmg. To constitute this condition there needs nothing 
more than a permission given him on the part of the legislator 
to perfor:n those acts, in the performance of which consists 
th~ exercise of his profession: to give or sell his advice or 
ass1s~ance in matters of law or physic: to give or sell his 
services as employed in the executing or overseeing of a 
manufacture or piece of work of such or such a kind: to sell 
a commodity of such or such a sort. Here then we see there 
is but one sort of service requisite; a service which may be 
merely of the negative kind, to be rendered by the law: the 
service of permitting him to exercise his profession: a servi~e 
which, if there has been no prohibition laid on before, 1s 
rendered by simply forbearing to prohibit him. . 

Now the ideal objects, which in the cases ab~ve specified 
are said to be conferred upon a man by the sernces ~at are 
respectively in question, are in both case~ not aracles of 
property but conditions. By such a behavtour on the part 
of the law as shall be the reverse of that whereby rl:ey were 
respectively produced, a man ~~r be ~ade to f~rfeit them: 
and what he is then said to forfeit 1s m neither case his prope[o/, 

ank di • • th other case his but in one case, his r or gruty: m _e . . • 
trade or his profession: and in both cases, his condiaon. f 

. • hi hth I w byaprocesso 
Other cases there are acram m w c e a • r. f :::, hi h • tituted the 1ormer 0 

the same sort with that by w c it cons hi "d al 
d di, · fers on m an I e 

the two above-mentione con aons, con d d th head 
obiect, which the laws oflanguage have plallceb unks·ethr at\ all 

'J hl • antose oo. ' 
of property. T e aw permits a m th ·t has done is to 
sorts of books in general. Thus far ~ atdiI • • he would 
. . .th d" • . and this con t10n 
invest him W1 a con itton • I • the world were to 
equally possess, although everybody e; man active part in his 
sell books likewise. Let the law now t fr e selling books of a 
favour, and prohibit all ot~e~ perslib 0 : sell them as before. 
certain description, he rem~g a:t ;f~xclusive privilege or 
It therefore confers on him a so 
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m~m()poly, \'-·hi,·h is oiled :1 c,,py-r~(Zl,t. But by investing l 
with this ri~ht. it i, not ~:iitl tn invest him with any i: 

sore nf ccllHi1tic)n: w!l.lt it in\·cst~ him with is spoken of_~ 
:irticlc nf pr, >pcrty: to \\ 1t, c)f tlut sort of property w~c 
termed inc()rp, ,re.ii: 1 ;rntl ~, 1 nn in the case of an engraVUl! 
mcch:mic:il c11L:111c, :1 111cdici11c; or, in short, of a sale, 
article n( ;in,· c;thcr ~nrr. Yet when it gave hirn an ex:du: 
· l · • b. wl ~ 1 ~ 1 t of ,vcaring :i p;irricubr sort ()f ribbon, the o ~cct 
"t" then cons;dcml as confrrr;n~ on him was not an art 
() lro~cny but a condition. -

1,/ orbcaring to subject vo11 to certain disadvantages, 
w ~~. it subjects an alirn ' the b w confers on you ~~~ ltl.on of a natural-born s:1bicct • b,· subiccting hirn co ch< 

imposes on h · l .. J • ' • J • c. ing you ccr · . 1':1 t 1e cond1t1on of an alten: by colllcrr 
the Jaw ':,m Jnvilcgcs or rights, which it denies to a " 1111 

fo.,,"=.,--tm ·'9/hcr, on Y<'U r/1~ <-on<-J,don ,,f B ~,oitilholfltllC; 
Ulm, the ;o "d. <:<mfct on him those privileges, it irnp~sd 
two adva n ition of a rot11ricr.2 The rights, out of w\uch 
them. as i~tagcous conditions here exemplified arc both 
of servic were composed, have for their counterpart a: 
private _esd?-~ forbearance, rcndcr~tl. ~~ we have seen, not 
which . 1n lVtduals, but by the I = • , f\.2 Lo u 

be 1~ creates in rcndcnng you 
mi:i~~~<l..,,:,c~ ":s duties impmcd D'f t\w 1q;i~atO'C 0 

It ma bf Justice. 
co a· . y e observ d • h £ . ~ ltlons he e , wit regard to the greater part or 
c1v1l th re eompr· d d ll • ' at the rel • ise un er the crcncral appc at1°1 

are resp . anons co t, h. h tiv cct1vcly co . rresponding to those by w 1c I 
es. The L nstituted • I by th rci.ation wh· h ha, arc not provided wit 1 app 

e party f: ic s • I h. 1 • be by th avoured t h a name, 1s t 1at w 1c 1 1s 
a circ: party bound to ~ t e party bound: that which is b( 
conditi:tance that ma l,~j'ty fa~o~rcd has not any. Tl 
conditi which we h y P to d1stmguish them frotn t 

ons, if on the O ave ~crrned domestic. In the- dorn 

t 
1 The re:_~• • · ne 61d~ the party to whom the pc 

0 th~ h." ~19ll p b • • ca11ab\c Cad t>f m ably why an ohj"cct" ' • r.t. "!?-iU _au ,p.9n 15_ rd 

of th of¼;. Pto~tt \. 1· Vn 
2 

c ,Vord; tg tn:lde J; \s, that the C \IC . • • , 1,r 1n • 
•u • The condi~at u. _of ourcc of property in the 111N~ • - :-ind so or 

glat>d, it WilJ g~"e;~c>;~~!_!~J-\1~~,,sum:iblc wmm 0 ,1iucs, .. ;onri~ co d1e 
ry to m:ikc mg nothtng that correspullllJ I u 

use of foreign terms. 
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is • • all given 1s c ed a ~as~er; on the other side, the party over 
whom that ~ower 1s given, the party who is the object of 
~hat power, 1s termed a servant. In the civil conditions this 
is not the case. On the one side a man in virtue of certain . , , 
serVIces of forbearance, which the rest of the community are 
bound to render him, is denominated a knight of such or such 
an order: but on the other side, these services do not bestow 
any particular denomination on the persons from whom 
such services are due. Another man, in virtue of the legislator's 
rendering that sort of negative service which consists in the 
not prohibiting him from exercising a trade, invests him at his 
option with the condition of a trader: it accordingly denomi­
nates him a farmer, a baker, a weaver, and so on: but the 
ministers of the law do not, in virtue of their rendering the 
man this sort of negative service, acquire for themselves any 
~articular name. Suppose even that the. trade you have the 
right of exercising happens to be the ?bJect of a_ monopoly, 
and that the legislator, besides rendenn~ you himself those 
services which you derive from the pernuss1on he bestows_ on 
you, obliges other persons to render y~u those farther sernces 
which you receive from their forbearmg_ to ~ollow the same 
trad~;Jet neithc: do they, in virtue of their being thus bound, 

-- i - .. -
-- -···-- ~ . -·· 

e of the several sorts of 
-:_ s--1:o_ • h thj 

us constituted 
course "fa 

e offences 
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mononnh· which • . 11 1 . I .· l 1 •. , '. . 15 Cl cc a ropy-n_(! 1t. But by investing} 
\\ It 1 tJ 11 S rJ "/it It i · • ! · J , , f • -~ . • s not s:w to mvest 11111 w1th any n 
so~t O condmon: wl1at it invests him with is spoken of as 
arriclc o_f property; to wit, of that sort of property whicl 
termed !ncorporcal :1 :rnd so on in the case of an cngravinf 
mech:m1c1l l'110-1·11, 1· • • j f I . • t--- l, a mn 1cme; or, m s 1ort, o a sa ca 
a_rticlc of any_ other sort. Y ct when it gave him an exdus 
: 1ght of wcarm~ a particular sort of ribbon, the object w11 
It was then considered as conferring on him was not an art 
of property but a condition. 

l~y f~rbcaring to su~jcct you to certain disadvantages, 
wh1e!1 _ It subjects an alien, the law confers on you 
~o_nd1t10n of a natural-born subject: by subjecting him to the 
IC Imposes on him the condition of an alien: by conferring 
you certain privileges or rights, \vhich it denies to a roltlf 
the law confers on you the condition of a l[C//tilliommc; 
f'?rbearing to confer on him those privileges, it imp~scs 
lltm the condition of a rot11ricr. 2 The rights, out of wluch 
two advantageous conditions here exemplified arc both 
them as it were composed, have for their counterpart a 5 

of services of forbearance, rendered, as we have seen, not 
private individuals, but by the law itscl[ As to the du 
which it creates in rendering you these services, they are 
be considered as duties imposed by the legislator on 
ministers of justice. 

It may be observed, with regard to the greater part _of 
conditions here comprised under the general appcll~thlOcl 
civil, that the relations corresponding to chose by _whic 
are respectively constituted, are not provided w_1ch _appc 
tives. The relation which has a name, is chat which 15 to 
by the party favoured to the party bound: that which is { 
by the party bound to the party fa~o~rcd_ has not any. ~h1 

a circumstance that may help to d1stmgmsh them from 
conditions which we have termed domestic. In the- dome: 
conditions, if on the one side the party to whom the P0 ' 

h • uestion is refci 
J The reason probably why an object of the sort ere m _q ti ·rs b, 

. h th 1 • f al of it arises rom I to the head of property, rs, t at e c 11c v uc . acceptat 
capable of being made a source of property in the mor7 ?rdmaJYso forth. 
of the word; that is, of money, consumabl~ commodmcs, :nds to rhcn 

2 The conditions themselves having nothing that corresp 
England, it was necessary to make use of foreign terms. 



DIVISION OF OFFENCES 397 

is gi • all d wh ven Is c e a ~as~er; on the other side, the party over 
om that power IS given, the party who is the object of 

~hat power, is termed a servant. In the civil conditions this 
Is not the case. On the one side a man in virtue of certain 
services of forbearance, which th~ rest of the community are 
bound to render him, is denominated a knight of such or such 
an order: but on the other side, these services do not bestow 
any particular denomination on the persons from whom 
such se_rvices are due. Another man, in virtue of the legislator's 
rendermg that sort of negative service which consists in the 
not_prolti_biting rum from exercising a trade, invests him at ~s 
optton with the condition of a trader: it accordingly denoDll­
nates him a farmer, a baker, a weaver, and so on: but the 
ministers of the law do not, in virtue of their rendering the 
man tltis sort of negative service, acquire for themselves any 
~articular name. Suppose even that the. trade you have the 
nght of exercising happens to be the ?bJect of a_ monopoly, 
and that the legislator, besides rendenng you himself those 
services wltich you derive from the permission he bestows_ on 
you, obliges other persons to render you those farther semces 
wltich you receive from their forbearing_ to ~ollow the sarr:t 
trade; yet neither do they, in virtue of their bemg thus boun • 
acquire any particular name. al rts f 

After what has been said of the nature of the sever hi sh th 0 

civil conditions that have names, the offences to "'. c . ey 
th h difficulty be tmagmed. 

arc exposed may, wi out ~uc . . clms constituted 
Taken by itself, every condition which IS_ f 0 f a 
by a permission granted to the possessor, IS O cours: 

fc d to all those onences 
beneficial nature: it is, there ore, exfose d But either on 
to wltich the possession of a benefit IS expose • e when once 

f , b • bliged to persever 
account o a man s emg O th bli ations as may 
engaged in it, or on accowit of sue; .0 er O !count of the 
stand annexed to the f o~session ° 1~~ho~:n stand annexed 
comparative degree o _disr~pute wt accide:t be a burthen: 
to it by the moral sanction, it may Y d to the offences to 
it is on this account liable to stand ~oscliat partakes of ~e 
wltich, as hath been seen, every A!to any offences whi~h 
nature of a burthen stands exf oscdfi . ns belonging to it, 
may concern the exercise o the uncudoto 1· t such as those, 

d • annexe • if it happens to have any uues 
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for imtance, idiich arc constituted by regulations roucJ 
the exercise of a trade, it will stand exposed to so m 
breaches of duty; and lastly, whatsoever arc the functi 
belonging to it, it will stand exposed at any rate to disturba 

In the forming however of the catalogue of these offcn 
exactness is of the less consequence, inasmuch as an act, : 
should happen not to be comprised in this catalogue, and 
is in any respect of a pernicious nature, will be sure to be fo, 
in some other division of the system of offences: if a ha 
sells bad bread for the price of good, it is a kind of fraud U] 
the buyer; and perhaps an injury of the simple corporal k 
done to the health of an individual, or a neighbourhood:_ 
clothier sells bad cloth for good at home, it is a fraud; r 
foreigners abroad, it may, over and above the fraud put U] 
the foreign purchaser, have pernicious effects perhaps in 
prosperity of the trade at home, and become thereby 
o~ence agai~st the national wealth. So again with r~garc 
disturbance: 1f a man be disturbed in the exercise of }us tr: 
the o~ence will probably be a wrongful interception of tlie P 
he might be presumed to have been in a way to make ~1 
and were it even to appear in any case that a man cxcr~15I 
trade, or what is less 1111likdy, a \ih1.·ral profession, w~~ 
having profit in hi~ view the nffence wi\\ sti\\ be rcdu~i_ 
J I ( (. , ' . . simple 111) 11 

/t}(' near n 51111(1/1' ir!illri1111s rcstr,1111111< rit, or 

I\ 
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most natural and satisfacto t 1 399 
tion_ whereof with the we1ar; ~[~e :~se first, the connec­
obv1ous and immediate Th . hi Vlduals seemed most 
offences, which tend m· an. 1· e nudisc evous effects of those 
d al mme ate way to dep • • di • 
of s of thiliprotection provided for them against r:;:; :acb 
th one ano er, and of those which tend to bring down u 
Jm ~1he attacks ?f ~oreign assailants, seem alike obvious~~ 
~ pa e. The rmschievous quality of such as tend to weaken 
. e force that is provided to combat those attacks, but ar­

n}ularly the latter, though evident enough, is one link £ak,r 
0 ffi m the chain of causes and effects. The ill effects of such 
~ ences as are of disservice only by diminishing the par­
ticular fund from whence that force is to be extracteJ, such 
effects, ~ say, though indisputable, are still more distant and 
out of sight. The same thing may be observed with regard 
to such as are mischievous only by affecting the universal 
fund .. OJ:fences against the sovereignty in general would not 
be :°mchievous, if offences of the several descriptions pre­
ceding were not mischievous. Nor in a temporal view are 
offences against religion mischievous, except in as far as, by 
removing, or weakening, or misapplying one of the three 
great incentives to virtue, and checks to vice, they tend to 
open the door to the several mischiefs, which it is the nature 
of all those other offences to produce. As to the fif~ class, 
this, as hath already been observed, exhibits, at first view, an 
irregularity, which however seems to be unavoidable. B~t 
this irregularity is presently corrected, ~hen the analysis 
returns back, as it does after a step or two, mto _the path_ from 
which the tyranny of language had forced 1t a while to 

deviate. • • 
It was necessary that it should have two pu7poses 1Il view: 

the one to exhibit upon a scale more or less nunu~e, a ~ystem-
' ' al "bl dificattons of 

arical enumeration of the sever poss1 e mo . d . d d -inated • the other, to 
delmquency, enonunate or un enou=~ , • 
find places in the list for such names of offences asthwer1e ~ 

h fi ture was to set e aw, 
current use: for t e irst purpose, na thin s them­
for the other, custom. Had the natur_e of the. th; manner 
selves been the only guide, every sue~ rer::~:a as a ground 
of perpetration, and s~ch _only, shoulatte~d:d witli a dilference 
for a different denomination, as was 
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~ost natural and satisfactory to place those first, the connec­
t:Ion_ whereof with the welfare of individuals seemed most 
obvious and immediate. The mischievous effects of those 
offences, which tend in an immediate way to deprive indivi­
duals of the protection provided for them against the attacks 
of one another, and of those which tend to bring down upon 
them the attacks of foreign assailants, seem alike obvious and 
palpable. The mischievous quality of such as tend to weaken 
0e force that is provided to combat those attacks, but par­
t:Ic~arly the latter, though evident enough, is one link farther 
off m the chain of causes and effects. The ill effects of such 
~ffences as are of disservice only by diminishing the par­
ticular fund from whence that force is to be extracteJ, such 
effects, I say, though indisputable, are still more d_istant and 
out of sight. The same thing may be observed with ~egard 
to such as are mischievous only by affecting the uruversal 
fund. Offences against the sovereignty in gener~ ~ould not 
be mischievous if offences of the several descnptions pre­
ceding were ndt mischievous. Nor in a temporal view are 
offences against religion m.ischie~ous, e?'cept m as far as, b~ 
removing, or weakening, or nusapplymg one of the thre 
great incentives to virtue, and checks to vice: ~ey tend to 
open the door to the several mischiefs, which It IS tfcharrre 
of all those other offences to produce. As to the . c ass, 
this, as hath already been observed, exhibits, at fi_rdst bvliewB, ant 
• u1 . hi I h ms to be unavoi a e. u irreg anty, w c 1 owever sec th al sis 
this irregularity is presently corrected, ~henth e thanfry 

d fi two mto e pa om 
returns back, as it oes a ter a step or fc ' d • hile to 
which the tyranny of language had orce it a w 

deviate. . h uld have two purposes in view: 
It was necessary that it s O 1 s minute a system-

the one, to exhibit, upon a scale malre or.bl: modifi~ations of 
atical enumeration of the sever d pommSSl· ated · the other, to 
d 1 d • ated or un eno ' • eLinquency, eno~ h of offences as were m 
find places in the list for sue names was to set the law; 
current use: for the first PdPth:e•:a:~:e of the things them­
for the other, custom. Ha h difference in the manner 
selves been the only guide, ~eryhu~d have served as~ ground 
of perpetration, and s~ch_o y~sw°as attended with a difference 
for a different denommatton, 



39H l'RINCil'I.ES OF f..lORALS AND LEGISLATION 

for instance, which :ire rnnstitured by regulations touc 
the exercise of a tr:1Je, it will stand exposed to so n 
breach~s of duty; and lastly, wh:itsoever arc the funcl 
bdongm~ to i~, it will stanJ exposed at any rate to disturb, 

In the t~mmng however of the catalogue of these offe1 
exactness 1s of the less consequence, inasmuch as an act, 
~h~:rnld happen not to be comprised in this catalogue, anc 
IS many respect of a pernicious nature, will be sure to be fr 
in some other division of the system of offences: if a b 
sells bad bread for the price of good, it is a kind of fraud t 

the buyer; and perhaps an injury of the simple corporal· 
done to the health of an individual, or a neighbourhood: 
clothier sells bad cloth for good at home, it is a fraud; 
foreigners abroad, it may, over and above the fraud put_ u 
the foreign purchaser, have pernicious effects perhaps 111 

prosperity of the trade at home, and become thereb) 
offence against the national wealth. So again with r~gar 
disturbance: if a man be disturbed in the exercise of,f]ll/ tr 
the offence will probably be a wrongful i11terceptio11 ° 1 ,e6-
he might be presumed to have been in a way to make . 

d . . 1 t a man exerc1s an were 1t even to appear m any case t 1a . ·t1 
trade, or what is less unlikely, a liberal profcssiond "?bl 
having profit in his view, the offrnce will still ~c rt, ~ciflli 
the head of simple illj11rio11s rcstrai11mmt, or S1111P ' 11 

comp11lsio11. 

§ 4. Advantages of the present method. al 
f • • a gener ' 

Grneral idea of 56. A few words, for the purpose O givlD~ cl dvant 
the meth0d here of the method of division here pursued, and O lCI a cer 
p11rs11ed. l . The who c sys 

which it possesses, may have t 1cir use. . five cla 
b • b ] ed out into 

offences, we may o serve, ~s ran~~ . arc ca.ken froJll 
In the three first, the subordmatc d~visw~s f the diffe 
same source· viz. from the considcratIOlfl O ;ndividu: 

, fh. toanu• 
Points in respect whereo t e mtcres ·dcrable de 

' h" ·c. ·cy a cons1 
exposed to suffer. By t IS umrormI ' h I stem. part 

I the w o e sy ! -1 
of light seems to be t 1rown upon d the thiro c 

cc. 1 me un er y 
larly upon the orrences t ~at co brou ht into an 
objects which have never hitherto be{n . s!cling the pr 
of order. With regard to the fobur~~ c :ss, :visions, it see: 
dence between its several su or ma e 
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1:1°st nhtural and satisfactory to place those first the connec­
tibn_ w ereof. with the welfare of individuals ;eemed most 
0 ffivious and_ Immediate. The mischievous effects of those 
0 ences, wluch tend in an immediate way to deprive indivi­
duals of the protection provided for them against the attacks 
~f one another, and of those which tend to bring down upon 
t em the attacks of foreign assailants, seem alike obvious and 
palpable. The mischievous quality of such as tend to weaken 
0e force that is provided to combat those attacks, but par­
tl.c~arly the latter, though evident enough, is one link farther 
off ll1 the chain of causes and effects. The ill effects of such 
~ffences as are of disservice only by diminishing the par­
ticular fund from whence that force is to be extracted, such 
effects, I say, though indisputable, are still more distant and 
out of sight. The same thing may be observed with ~egard 
to such as arc mischievous only by affecting the tllllversal 
fund. Offences against the sovereignty in general would not 
be mischievous if offences of tl1e several descriptions pre­
ceding were no't mischievous. Nor in a temporal view are 
offences against religion mischievous, e?Ccept in as far as, by 
removing, or weakening, or misapplymg ~me of the three 
great incentives to virtue, and checks to vice~ ~ey tend to 
open the door to the several mischiefs, which 1t IS the nature 
of all those other offences to produce .. ~s to the fi[~ class, 
this as hath already been observed, exhibits, at first view, an 
irre~ularity, which however seems to be unavoidable.alB~t 
this irregularity is presently corrected, when tlie anfrysis 

• fi two into tlie patli om returns back as It does a ter a step or , hi1 
which the tyranny of language had forced it a w e to 

deviate. l oses in view· 
It was necessary that it should iave two pu~p ~ 

"b" al ore or Jess rnmute, a system 
the one, to exhi It, upon a sc e m "bl modifications of 
atical enumeration of tlie severald pom_ et d· the oilier to 

d • d un enomma e , ' delinquency, enonunate or f ffi nces as were in 
find places in the list for such names O ~; to set tlie law; 
current use: for the first purptliose, nature f tlie wings tliem-
r h th Had e nature o ror t e o er, custom. h difference in tlie manner 
selves been ~he only guide, ~ve7ii:ttld have served as ~ ground 
ofpe&etratton and such O y, . d d witli a difference ' • • as was atten e for a •fferent denommatton, 



, 



DIVISION OF OFFENCES 401 

hihrth, and at. any rate not applicable to the circumstances of 
ot er countnc:s. 

The analysis, as far as it goes, is as applicable to the legal 
concerns of one country as of another: and where, if it had 
descended into further details, it would have ceased to be so, 
there I have taken care always to stop: and thence it is that it 
has .com_c t~ ~e so much more particular in the class of offences 
against md1V1duals, than in any of the other classes. One use 
then of this arrangement, if it should be found to ha:ve brn 
properly conducted, will be its serving to point out ~ what 
it is that the legal interests of all countries agree, an~ m w at 
it is that they are liable to differ: how far a rule th;t is prohper 
r ·n d l ll C ror anot er. ror one, WI serve, an iow far it wi not serv ' . have 
Tl I al • d countnes 1at the cg mtcrcsts of different ages an thii g are 
nothing in common, and that they have every 1 ' 

suppositions equally distant from the cruth-1 h attempted Its ad11antagts. 
57 A natural method, such as it hath been ere s. not to 1: ltfiis cathn11e-• . . . al dvantage , mmt or e 

to exhibit, seems t? p~sscss four cap1t a }ace, it affords apprehmsion 
mention_ others of mfcnor note. In the first the memory~ asand1/,e111emory. 
such ass1stan:cc to the apprehension and to in any ted~cal 
those faculoes would 1Il vain look for. f any science 
arrangement. 2 That arrangement of the objects O which takes 
may it should seem, be termed a t1att1ral one~ general are, 
such.properties to characterise them by, as men independently 
by the common constitution of man's nature, received from 

·d tal • y have acccs-of any acer en unpressions they ma ·cular cause_S, dil 
the ,_:auence of any local or other partl lly that 1s refa y 

mu d h a111ra ' • o any tomed to att~n to: sue ' in a word, as ,1 the attenoon ow b 
and at first s1ghth engage, and firmly fi,c,_ ted out. N man{ 
one to whom t ey have once been po~ge or ~ a istance 
what other means s!iould an object endg ,what arcun rather 

nless by mt • hi :> an ..;..,g, or attention, u . erestmg m. jnteres-· all interest-
belonging t~ any action can be mor~ call b~ at to have on 

h thcr circumstance belonging to 1t 0 p11ses 
~ at 011·...., than that of the influence it pr few who ma~ 
1ng to 1 •••• . of th!: ~ting nature• 

h • d ttOll • 11wn . n would bove mts arc offered to the consi era f ,111s i}JLlscraoo ' 
1 '!'he :id co bend their lllinds to dis uisicions ~tails of Jlowcd- idvii. 

be dispose :irter to the botloni and q. in cbe d. rcJlt1~6 .-pre£ P· 
to si~t the ~:c room than could •in thi:ngl:~~ be con~:lit- 1 • 
require Jlf1 ,,u1cnt on Government P f. P· ,dv. 

2 Sec r3., , pre • 
edit. 1823· 

2c 
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in point of eH~·,-c 1·1 •. I f • If Id 
b . . ~ _ • 11s wwcvcr o 1tsc wou never 

cc11 suH1c1c11• • t . 1 d I I . , , nr .1s on one 1:111 t 1c new anguage, , 
lt would h:in· bec11 11eccs,:in· to invent would have bee 
couth, and i11 a manner uni'ntclligiblt.::' so on the other 
the n:uncs, which were before in current use and whi1 

spite of all systems, good or bad must ha~e remain 
current use, would h;vc continued unexplained. To 
adhen:d exclusively to the current language, would 
be~·n as bad on the other siJe; for in that case the cataloE 
oflcnccs, when comp:ircd to that of the mischiefs tl1: 
capable of being produced, would have been alto£ 
broken and uncomplt:te. 

To reconcile these two objects, in as far as they seem 
be reconcilable, the following course has therefore 
pursued. The logical whole, c~m,tituted by the sum ~o 
possible offences, has been bisected in as many '!i8 
d . · • h dire 1re~t1ons as were necessary, and ~he process 1!1 cac ·dea• 
earned down to that stage at wluch the particular 1 • 

divided found names in current use in readiness to r~ 
1 • y m1 them. At that period I have stopped; caving an 

distinctions to be enumerated in the body of the wot 
so many species of the genus characterised by such ors 
name. If in the course of any such process I came to ~/ 
of conduct which, though it required t? be takede~~, 
and perhaps had actually been taken notice of,; ,cpl 
in the character of an offence, had hitherto ~en e wi 
under different laws, by different circumlocutt~ns, the 
ever having received any name capable of occusyuig cur 
of a substantive in a sentence, I have frequen Y vetlic i 
far as to fabricate a new name for it, such an ond ;5 have 
of the language, and the acquaintance I_ h~PP:n~o~C inst; 
it, would admit of. These names consisdg t,° ht tog< 
and that unavoidably, of two or three ~or 5 ~u~aJl an 
in a language too which admits not, like the err be uJ 
Greek, of their being melted into ?ne, can ne~ocal apJ 
par, in point of commodiousness, with those °r 
rives which make part of the established stct · been tak 

In the choice of names in current use, ere 1f distinctiol 
avoid all such as have been grounded ?1 ra received 
founded perhaps in the nation in wluc 1 t 1cY 
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other c a. any rate not applicable to the circumstances of 

ountnes. 
The analysis a f: • • concerns f ' s ar as It goes, JS as applicable to the legal 

descend do_ one country as of another: and where, if it had 
there I hav~to _ further details, it would have ceased to be so, 
I taken care always to stop: and thence it is that it 
ias come to be h . . . . d" . so muc more par□cular m the class of offences 

agamst m IVJd al I • f d f th. u s, t ian m any o die other classes. One use 
ien ° l JS arrangement, if it should be found to have been 

pr?per Y conducted, will be its serving to point out in what 
~t ~s that the legal interests of all countries agree, and in what 
~t JS that t~ey are liable to differ: how far a rule diat is proper 
or one, will serve, and how far it will not serve, for another. 

That_ the_ legal interests of different ages and countries have 
nothm?. m common, and that they have every diing, are 
suppos1t10ns equally distant from die trudi.1 

57. A natural method such as it hadi been here attempted Its advantages. 

to e~bit, seems to po;sess four capital advantages; not to~i~:fo,':J:;e­
ment1on others of inferior note. In the first place, it affords apprehension 
such assistance to the apprehension and to die memory, as and ,1,e memory. 

those faculties would in vain look for in any technical 
arrangement. 2 That arrangement of the objects of any science 
may, it should seem, be termed a 11at11ml one, which takes 
such properties to characterise them by, as men in general are, 
by the common constitution of man's nature, independently 
of any accidental impressions they may have received from 
the influence of any local or other particular caus~s, acc~s-
tomed to attend to: such, in a word, as 11at11rally, diat JS readily 
and at first sight, engage, and firmly fix, the attention of any 
one to whom they have once been pointed out. Now by 
what other means should an object engage or ~x a man 5 

attention unless by interesting him? and what circumstance 
belonging' to any action can be more interesting, o_r raclier 

b 1 · • b t all mterest-
what other circumstance e ongmg to It can ~ a 
ing to him, than that of the influence it promises to have on 

h "d tion of the few who may 
1 The above hints are offered to t ~ c~n.s1. era f this uninviting nature: 

be disposed to bend their minds to d1sgm:~1u~~sd;tails of illustration, would 
to sift the matter to the bottom, aud engage 1b11 t • t tly allowed 

h Id • thi place e cons1s en • 1 . •· require more room t an cou m s f. xlv. edit. 1776.-pref. P· x vu. 
2 See Fragment on Government, pre • P· 

edit. 1823. 
2c 
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act in the way of punishment. To the subject then it is a kind 
~f perpe~ual apology: showing the necessity of every defalca­
~i~n, wh~c?, for the security and prosperity of each individual, 
It I~ reqws_1t~ to n~ake from the liberty of every other. To the 
leg1slat?r It 1s a kind of perpetual lesson: serving at once as a 
corrective ~o h~s prej~1dices, and as a check upon his passions. 
Is ther~ a nuschief wluch has escaped him? in a natural arrange­
ment, 1f at the same time an exhaustive one, he cannot fail 
to find it. Is he tempted ever to force innocence within the 
p~le of guilt? the difficulty of finding a place for it advertises 
him of his error. Such are the uses of a map of universal 
delinquency, laid down upon the principle of utility: such 
the advantages, which the legislator as well as the subje~t 
may derive from it. Abide by it, and every thing that 1s 
arbitrary in legislation vanishes. An evil-intentioned or pre­
judiced legislator durst not look it in the face. ~e woul~ 
proscribe it, and with reason: it would be a satire on his 
laws. 

60. In the fourth place a natural arrangement, governed as --4 •. It is alike ' . d b all ill applrcab/e 10 1hr 
it is by a principle which is recogmze . Y men, w serve laws ef all 
alike for the jurisprudence of all nat:Ions. In a system of nations. 

faroposed law framed in pursuance of such a method, the 
' b h" h 11 t ms of anguage will serve as a glossary y w 1c a sys e 

positive law might be explained, w~e the ma~ter serves as a 
standard by which they might be tned. Thus illuStclited, thJ 
Practice of every nation might be a lesson to every O e~: an 

al • t hange of experiences 
mankind might carry on a mutu m ere a1k f 

il • J • in every other w 0 
and improvements as eas Y m t us as . d b 

h b. h Id m any egree e 
science. If any one of t ese o ~ects s ou . h been 

f hi I • severe as 1t as • 
attained, the labour o t s ana ysis, 
will not have been thrown away. 

§ 5 Characters of the five classes. 
• d by Characters •if 

b · dl as an advantage possesse. the classes. how 
61. It has een mentione other that the objects ded11cible ,;om 

this method, and not posses_sed by any w'hich a variety of the above 
comprised under it are cast_ mt~ groups, to A collection of mrrhod. 

b lied 111 common. b 
propositions . ~ay e applied to the several classes, may e 
these pr;opos1t1ons, as app 

1 Supra, 58. 
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act in the way of punishment. To the subject then it is a kind 
~f perpe~ual apology: showing the necessity of every defalca­
~i~n, wh~c~, for the security and prosperity of each individual, 
It 1~ requmte to make from the liberty of every other. To the 
leg1slat?r it is a kind of perpetual lesson: serving at once as a 
corrective ~o h~s prejudices, and as a check upon his passions. 
Is there_ a rruschief which has escaped him? in a natural arrange­
ment, if at the same time an exhaustive one, he cannot fail 
to find it. Is he tempted ever to force innocence within the 
p~le of guilt? the difficulty of finding a place for it advertises 
him of his error. Such are the uses of a map of universal 
delinquency, laid down upon the principle of utility: such 
the advantages, which the legislator as well as the subject 
may derive from it. Abide by it, and every thing that is 
arbitrary in legislation vanishes. An evil-intentioned or pre­
judiced legislator durst not look it in the face. He would 
proscribe it, and with reason: it would be a satire on his 
laws. 

60. In the fourth place a natural arrangement, governed as-4._ It is alike 
. . . ' . . d b all ill app/1cable 10 1hr 
1t 1s by a principle which 1s recogrnze . Y men, w serve Jaws of .11/ 
alike for the jurisprudence of all nanons. In a system of nations. 

proposed law framed in pursuance of such a method, the 
language will' serve as a glossary by which all systems of 
positive law might be explained, wl:lle the ma~ter serves as a 
standard by which they might be tned. Thus illustrated, thd 
practice of every nation might be a lesson to every othe~: an 
mankind might carry on a mutual interchange of experalkiencefs 

·1 • J • • ery other w o and improvements as east Y m t us as m ev. d b 
science. If any one of these objects _should m any hegrb:ene 
attained, the labour of this analysis, severe as it as , 
will not have been thrown away. 

§ 5. Characters of the five classes. 
d ossessed by Characters <!I 

61 It has been mentioned! as an a vantageh P tl b" ts the cl~sses._ how 
· d b any other t at 1e O ~ec ded1whle /rom 

this method, and not posses_se y t w'hich a variety of the above 
comprised under it are cast mt~ groups, o A ollection of mr1hod. 

. . b lied m common. c b 
propos1t10ns . ~ay e applied to the several classes, may e 
these pwposmons, as app 

1 Supra, 58. 
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considered as exhibiting the distinctive characters of each c 
So many of these propositions as can be appli1?d to the offe 
belonging to any given class, so many properties are 1 

found to have in common: so many of these comr 
properties as may respectively be attributed to them, so m 
properties may be set down to serve as characters of the c 
A collection of these characters it may here be propel 
exhibit. The more of them we can bring together, the IT 

clearly and fully will the nature of the several classes, an4 

the offences they are composed of, be understood. 
62. Characters of Class 1; composed of PRIVATE offcil 

or offences against assignable it1divid11als. 
I. When arrived at their last stage ( the stage of cot1s11t11 

tion1) they produce, all of them, a primary mischief as we 
a secondary. 2 

2.. The individuals whom they affect in the first insta: 
are constantly assig11able. This extends to all; to attempts 
preparations, as well as to such as have arrived at the stag 
consummation. 4 

3- ~onsequently they admit of compct1satiot1 :5 in w: 
they differ from the offences of all the other classes, as su 

4- They admit6 also of rctaliatiot1 -1 in which also they d 
from the offences of all the other cl~sscs. 

5 • There is always some person who has a natural 

IJl'Cll/1·a1· 1·11t· · \ \. · \ ''{ differ f 
Cl(·~t !11 \'l'\l\l't\\\l' \ \~'\\\. \\\ t mt \l. • and p· 

(P![fftg:mha~ oHL\\lT\ •. ab\, fwtn scmi?~~~;,~cc to in, 
'. • . \ \ I ) htt~'C \\\;\~ 

• ((L·1(' 111 '( 1·11t lll a, L.H ;,, \ '' \\\\ , ,o th31 
l 1 .. ' \. ~ \. \ . ,(1\:1.: • • 

. . ' . I . 1.1s. ,,. 1 t o 
.I IJI J v;tll'. 1111_~,Llll_L' • . roducc is obv1~ • d1all tla 

c,. The 1111sch1c.:f they P d •)I 111orc so . 
bl . n· ·s. an stl b o"11 of !.t:mi-pu :c O encc.: • 61 . be o 11 

• •v ·n pu ic. vcr ' rcgar<lmg ones, or c t: • nd 111ust e cs], 3 
7. They arc every where, a " cco11scqllCII' 

. ' Sec Chap- JCJ•• 

I Ch.1p. vii. [A11i111"!• x,v. ,isd1icf. olfcnccsl• . • 
:i Thar is bv their pn111aryDn I t1't [Accc~sorY c:iscs I~~ • . d . . bC • Jflt:1 
• Ser· rnlna, J t. note, an ·,,,:,·ti 2, no~c- pplicd Jll tblc of bC iP' 

.. • I{· ·l·s 11111 ~~ • f 1 1,, a p:i t1C 
& ~n· (: 1a11. x ,11. ,a\ • . · 111,11>l1• o ,l·uN,, r is it c~, • ,·n s01 , I l. lll ISi• I l, vY 
8 i lllL',111, 1h,1l rl'la 1.1 H be l•111p\oyl"l1:· cl", but o1 

. 'r ,ht alw,,y, to • t•ach ol (11 

111 ii th,11 ll , ':~ · 1 I i11,11111"C ol 
. rvcry i11i/11'111111 . • if l11\i.•11CL'· 
Ill 1· .. d, S/11'(11'5 l • ··] 8. 
j11s1ancc <~ ,., [Propt·rllO • 

' Set· c,h;1p. xv. 
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the censure of the world. more so than se. • bli a:: ::, 
h d .11 · 1Il1-pu c oaences 

as tc ; an stI more so than public ones. 
l · They are more co11sta11tly obnoxious to the censure of 

t 1~ world than self-regarding offences: and would be so 
u1:1v~rsally, were it not for the influence of the two false 
pr~ciplcs; the principle of asceticism, and the principle of 
antipathy.I 

9· . Thc_y arc less apt than semi-public and public offences to 
~equi~c different descriptions2 in different states and countries: 
111 wluch respect they are much upon a par with self-regarding 
ones. 

Io. By certain circumstances of aggravation, they are liable 
to be transformed into semi-public offences; and by certain 
others, into public 

I I. There can be no ground for punishing them, until they 
can be proved to have occasioned, or to be about to occasion, 
some particular mischief to some particular individual. In 
this they differ from semi-public offences, and from public. 

I 2. In slight cases, compensation given to the individual 
affected by them may be a sufficient ground for remit?°g 
punishment: for if the primary mischief has not been sufficient 
to produce any alarm, the whole of the mischief may ~e cur~d 
by compensation. In this also they differ from semI-public 
offences, and from public ones. 

63. Characters of Class z; composed of _sEMI-PUBLicff:;/fers ef 
offences, or offences affecting a whole subordinate class of 

persons. . • £ h • 
1. As such they produce no primary mischie • T e mIS-

chief they pr~duce consists of one or other or both bran~hes 
of the secondary mischief produced by offences agamst 

individuals, without the primary. • thi 
z. In as far as they arc to be considered as b~longmg to s 

h h _ rr-. • the first mstance are not 
class, the person:s w om t ey anect m 
individually assignable. • in some 

3. They are apt, however, to involve or terminate 

1 Chap. ii. [Principles adv~rsc]. . these three fast properties, that the 
2 It seems to be from tl)c1r possessmg t Jc-st of many of them, under 

custom has arisen of spe~king of them, 0 ~ ~e- aJ vague expression, and pro­
the name of offences agam_st the lat!' <!f ,ra '~e~ Chap. ii. f Principles advene), 
ductive of a multitude of mconvcmences. 

14, note. 
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l t •• s tx 11 'IC1n~ th. cf . . 
,c>11J.111,.-<,(cl1nc11 •. _<: ist111ct1vecharactersofeacb 

I 1 • r1 >pos1t1ons JS b I 
1c <l1Jt:1n,, c i .. • • •• can cappi~dtotheof 

f - • :-- ' .111\ ~1\·c11 da . 
(Jund c,, Ji H·. • • ss, so many properties arc 

• t lil conirnon· f 
properties as . . . • so many o these con 

• Ill.1\ rc,pcctl\'d)· b· 'b d 
pr()pcnics 111.1v l~c s. . c.: attn ute to them, so 
:\ C< ,llccric >11 , f- 1 • t t d1 >\\ n to serve as characters of tlie 

0 t Inc chJr t • 1 b c x Ji 1 h1t TJ . . • ,le crs it may iere e prof 
·] . l _ • 1

1: mnrc ()f them we can bring together the 
c c .ir \ anc fu/h· \\· ·11 1 f , 
ti . 1•1- , 1 t ie 11:1ture o the several classes, a 

it < > n1ccs ch .,,. . . d r. .., . • c., :ire.: l<>mpose o , be understood. 
() __ Ch.1r:ict -rs ( Cl rr. 

. • c.: 0 ass I; composed of PRIVATE om 
()f o/lcnc •s • . • bl . . . W . <: . :ig,1 m~t as~rgna e 111d11•1d11a/.,·. 

. 1 • hui arn ved :it rlicir fast stage (die stage of co11su 
1h '111) they produce, .111 of diem, a J~rimary misclliefas \\ 
a sccondan·.:: 

2 • The: 1;1di\'idu:ils whom thcv affrct in the first inst 
arc constantly (lssir.:11(1',/c. This c:;tends to all; to attempt 
!''1 P<1' 111i,,11s, as well as to such as have arrived at die sta 
C< l/lS ll /l lilla rion. •i 

3- (:'0!1sequc11cly they admit of cc1111pmsatio11:" in ~· 
they d1flc:r from the oflcnccs of all die other classes, as· 

4- Thc:v admit6 also of fl't,ili11tio11 •7 in which also they 
from the ;iffrnces of all the odier cl;sses. al 

5. There is ahvavs some person who has a n~tur 
. . , h • I y d1ffcr 

peculiar mtcrest to prosecute them. In t 15 t 1.c d 
sclF-rcg.1rdii1g offences: also from semi-public an . ~ 

L L J hance to m ones; except in as for as the two attcr may c 
J. private miscl1ie{ . so tha.I 

d • b us· more 6. The mischief they pro uce is O vw • d that of 
of scmi-publ:c offi_·11ces: and still more so 1311 

regarding ones, or even public. b obnoxio 
L I d ust ever c, 7. They arc every w 1erc, an m 

. . [Conscqucuccs], 3 • 
. • [ · I · !I Sec Chap. XJJ. 

1 ( .'/1.1p. v11. Acc1011s , xiv. . . 
J Thar is /,v cl1cir prim.iry rmsc/ucf. offences]. 

' • d D I tit {AcccHory 
4 Sec rnpra, 3 l. note, an • • • • qw 
6 Sec Ch:ip. xiii. [Cases unmect], 2, ~o_tc. applied in the cas~;rng 3 

11 i mew, th.1t retaliation is capab~~ 0[d ci~~ is it capa~lc ;; me indi 
!Jot ch.it it ,,1(f?hl alv.:ays to be en:fch yoffcncc, but onlY III 
in cvcrv inrli11id11al msrancc of c 

• • [ ffcncc instance of c.ich spracs O ~ • 

1 St·c Chap. xv. [Propcrt1cs], 8. 
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the censure of the w ld. h . b . 

h or • more so t an sezru-pu lie offences 
as sue ; and still more so than public ones. 
h 8• They are more co11sta11tly obnoxious to the censure of 

t ': world than self-regarding offences: and would be so 
u1:1v~rsally, were it not for the influence of the two false 
pru?-c1plcs; the principle of asceticism, and the principle of 
ant1pathy.1 

9- . The_y are less apt than semi-public and public offences to 
~equ1~e different descriptions2 in different states and countries: 
m wluch respect they are much upon a par with self-regarding 
ones. 

Io. By certain circumstances of aggravation, they are liable 
to be transformed into semi-public offences; and by certain 
others, into public 

Ir. There can be no ground for punishing them, until they 
can be proved to have occasioned, or to be about to occasion, 
some particular mischief to some particular individual. In 
this they differ from semi-public offences, and from public. 

12. In slight cases, compensation given to the indi~i~ual 
affected by them may be a sufficient ground for renu~g 
punishment: for if the primary mischief has not been sufficient 
to produce any alarm, the whole of the misdtief may ~e cur~d 
by compensation. In this also they differ from senu-public 
offences, and from public ones. 'h .r 

63. Characters of Class 2; composed of _sEMI-PUBLicg;:~ers ".I 
offences, or offences affecting a whole subordmate class of 

persons. . £ h . 
r. As such, they produce no primary mischie • T e nu; 

chief they produce consists of one or od1er or both bran<:11 
of the secondary mischief produced by offences agamst 
individuals, without the primary. . thi 

2 In as rar as they arc to be considered as belongmg to s 
• r, ffi • h fi t • tance are not class, the perso":s whom they a ect m t e rs ms 

individually assignable. . I terminate in some 
3. They are apt, however, to mvo ve or 

1 Chap. ii. [Principles adv~rseJ. . these three fast properties, that the 
2 It seems to be from d1c1r possessmg I ·st of many of them, under 

custom has arisen of speaking of them, or,::.~" vague expression, and pro­
the name of offences again.st the Im!' <?f 11at1 S~ Chap. ii. (Principles adverse], 
ductive of a multitude of mconvemences. 
14, note. 
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primary mischief of the first order; which when they do, d 
advance into the first class, and become private offences. 

4. They admit not, as such, of compensation. 
5. Nor of retaliation. 
6. As such, there is never any one particular individ 

whose exclusive interest it is to prosecute them: a circle 
persons may, however, always be marked out, within wh 
may be found some who have a greater interest to proscc 
than any who arc out of that circle have. . 

7. The mischief they produce is in general pretty obv10 
not so much so indeed as that of private offences, but 111' 

so upon the whole than that of self-regarding and pul 
ones. 

8. They are rather less obnoxious to the censure of 
world than private offences; but they arc more so t1 
public ones: they would also be more so than sclf-rcga~d 
ones, were it not for the influence of the two false princ1p 
the principle of sympathy and antipathy, and that of ascetici: 

9. They are more apt than private and self-regard 
offences to require different descriptions in different countr 
but less so than public ones. 

10. There may be ground for punishing them before tl 
have been proved to have occasioned, or to be about 
occasion, mischief to any particular individual; which is · 
the case with private offences. 
. 1_1._ In no cases can satisfaction given to any partici 
~1d1v1du~l affected by them be a sufficient ground for re11 
~g p~mshmcnt: for by such satisfaction it is but a part or 
m1sch1ef of them that is cured. In this they differ from prn 
offences; but agree with public. 

64. Characters of Class 3; consisting of SELF REGARD 

offe1~ce~: _offences against ot1e' s self . 
1 • In md1v1dual instances it will often be quesuona 

whether they arc procl11ctive of any primary1 mischief at 

5CCOJ~dary, Ill~' y prod IICC 1101\l'' . . . assi nable or 

L {illCY r1ffr:n llnl ~ny othn mchv_1~ual:~ offi\lkr hit11! 

11 \ 1 , \'· \ ·~\ \\II'] <1\\e, 1 ti , . .,.,,;01,: 
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unless by 'b ·li · . 
and d' posst 1 ty m part1cular cases; and in a very slight 

1stant manner the whole state 
3 • They admit not, therefore, of compe11satio11. 
4, Nor of retaliation. 
5- thNo person has naturally any peculiar interest to prose-

cute em· except • r. • • f l • . m as rar as m virtue o some co1111ectio11 he 
may _1ave with the offender, either in point of sympathy 
dor of tlllerest, 1 a mischief of the derivative kind2 may happen to 

evolve upon J1im. a 
. 6. The mischief they produce is apt to be unobvious and 
m general more questionable than that of any of the other 
classes.' 

7- ~hey are however apt, many of them, to be more 
ob~ox1ous to the censure of the world than public offences; 
0 ~m~ to the influence of the two false principles; the 
principle of asceticism, and the principle of antipathy. Some 
of them more even than semi-public, or even than private 
offence. 

8 •. They are less apt than offences of any other das~ to 
requtre different descriptions in different ~tates and co~tnes.6 

9· Among the inducements8 to pwush them, antipathy 
against the offender is apt to have a greater share than 
sympathy for the public. . 

Io. The best plea for punishing them is founded ~n a famt 
probability there may be of their be~g productive of. a 
mischief, which, if real, will place them m. the class of public 
ones: chiefly in those divisions of it which are com~osed 
of offences against population, and offences against the naaonal 

wealth. ffi C/,ara,ti:rs of 
65. Characters of Class 4; consisting of PUBLIC O ences, or Class 4. 

offences against the state in general. 

1 Sec Chap. vi. [Sensibility}, 26, J.7. 
8 See Chap. xii. fConsequcncesJ, 4 • . h b 1 to this class there are some 
3 Among the offences, ho~ever, whic e onfc ersons to be disposed to 

which in certain countries !t 1~ m~t wicommo~ndr Jercly on account of an 
prosecute without any artificial mdu~emrt Ch ii [Principles adverse}, 11. 
a11tipatl,y, which such acts are ~pt to excite. ee ap. • . 

• See note 1 in the preceding p3ge. b nked among offences ag31115t 
a Accordingly, most of them are apt to £cl/31st class 62, note. 

the law of nature. Vide supra, C~aracters O e which induce or dispose tbe 
• I mean the consideraoons, right orfwrffiong, 5 th fc tJ• goo cnce. 

legislator to treat them on e 00 n 
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; ';'_: ":" ·; "" ., h ! ,-t ,:f the first order; which when they do, 
·• · · •'··· c r:·.t,• we '"" d.,ss, and become private offences 

.; I _:: ,· ·; .,_,I 11" t 11, • t. JS s "' h. of compensation. 

~., ,: , ,: n·t.d1.1u,,n. 
·, :\ <. ~::, li. ti1~·rc i\ nc\·cr anv one particular indiv 
' I ' th • 

·.•. -"' • :· r ,:, ",: ve 111tcn·,t ic is to prosecute cm: a ar< 
r ·: · ,:: :::.,v. h,,wcn·r .. ,i-,-,,·s be (llarkcd out, within• 
.... , , :. · : , ,ci:i.l ",me w h,> ha;., a ercatcr intcrcstto pr .. 

: ! ·": ·" ! ·. w !,. ' .,re ''"' .,r ,hat ,;,de !,ave. b 
·• i :,,. ,··1·-·' 111•·t· chc\· Prl1llucc is in general pretty 

O 
v 

. . . . . .. . • ' Iii b 
••,•·., •·1••, 11 ,,, 111.lrc~l ;1s ch:1c ofprivacco cnces, duci 
... ' .. ,... . d" p .. . ":·· ,,: , he w· h, ,k ,hafl chat of sclf-rcgar uig an 
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unless by ·b "Ii • 
and d. possz 1 ty m particular cases; and in a very slight 

istant manner the whole state 
3 • NThey admit not, therefore, of compe11satio11. 
4· or of retaliation. 

5 • Nh O person has naturally any peculiar interest to prose-
cute t em. exce t • r. . . f 

l • . P m as rar as m Virtue o some co1111ection he 
may _1ave with 0e _offender, either in point of sympathy 
dor of1111terest, 1 a z:i1scluef of the derivative kind2 may happen to 

evo ve upon him.a 

. 6. The mischief they produce is apt to be unobvious and 
In general more questionable than that of any of the other 
classes.« 

7- 7:hey are however apt, many of them, to be more 
ob~ox1ous to the censure of the world than public offences; 
0 ~m~ to the influence of the two false principles; the 
prmc1ple of asceticism, and the principle of antipathy. Some 
of them more even than semi-public, or even than private 
offence. 

8 •. They are less apt than offences of any other clas~ to 
require different descriptions in different states and countnes.6 

9· Among the inducements6 to punish them, antipathy 
against the offender is apt to have a greater share than 
sympathy for the public. . 

Io. The best plea for punishing them_is founded ~n a famt 
probability there may be of their be~g productive of_a 
mischief, which, if real, will place them m the class of public 
ones: chiefl.y in those divisions of it which are com~osed 
of offences against population, and offences against the national 

wealth. ffi Characters of 
65. Characters of Class 4; consisting of PUBLIC O ences, or Cl.us 4. 

offences against the state in general. 

1 Sec Chap. vi. [Sensibility}, 26, 27. 
2 Sec Chap. xii. [Consequences], 4.. b 1 to this class there are some 
3 Among the offences, however, which e onf sons to be disposed to 
• • • • • • t uncommon ,or per f wluch m certain countnes 1t JS no d cly on account o an 

prosecute without any artificial indu~cm~nt Qi ";fr[PrinciplcsadverscJ, 11, 
a111ipatl,y, which such acts arc ~pt to cxotc. ce ap. • . 

' Sec note 1 in the prcccdrng page. b nked among offences agamst 
6 Accordingly, most of them arc apt to dira !st class 62, note. 

the law of nature. Vidc supra, C~aracter~ of n e which fuduce or dispose tile 
e I mean the considerations, right orfw~ g, 

th ~ ti g o ouences. legislator to treat them on e •00 n 
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1. As such, they produce not any primary misch!cf; an 
the secondary mischief they produce, which _ consists _fr~ 
quencly of ?anger V.:ithout alarm, though great m ,,a/uc, 1s 1 

specie very mdetermmate. . . 
2. The individuals whom they affect, m the first mst~no 

are constantly unassignable; except in as far as by acc1de1 
they happen to involve or terminate in such or such offenci 
against individuals. . 

3. Consequently they admit not of compensation. 
4. Nor of retaliation. . 
5. Nor is there any person who has naturally any part1cul: 

interest to prosecute them; except in as far as they appear 1 

affect the power, or in any other manner the private intcrei 
of some person in authority. 

6. The mischief they produce, as such, is comparatively ui 
obvious; much more so than that of private offences, and mo 
so likewise, than that of semi-public ones. 

7. They arc, as such, much less obnoxious to the censure. 
the world, than private offences; less even than semi-pubU 
or even than self-regarding offences; unless in partic~ 
cases, through sympathy to certain persons in authont 
whose private interests they may appear to affect. 

8 .. They are m~re_ apt than any of the other classes t~ adn 
of different descnpttons, in different states and countnes. 

9· They are constituted, in many cases, by some circuI 
stances of ~ggravation superadded to a private offence: ~ 
therefore, m these cases, involve the mischief and exlul 
the other characters belonging to both classes. They ~ 
however, ~ven in such cases, properly enough rank~d i~ t 
4th class, mas~uch as the mischief they produce m v~rt 
of the properttes which aggregate them to that class, eclip 
and swallows up that which they produce in virtue of th< 
properties which aggegate them to the 1st. 

_10• There may be sufficient ground for punishing the 
without _their being proved to have occasioned, or to b~ ab~ 
to occasion? any pa~ticular mischief to any particular in: 
dua~. In tlJJs they differ from private offences, but agree 
Be I • I /' , . • • the ext m-pu J IC one~. I lcre, as m scmi-pubhc oflcn_ces, 
of tl1c mischief makes up for the 11ncertai11ty of it. particll 

I I. In no case can satisfaction, given to any 
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individual affected b h b . 409 
ting punishment. 1f ~1i:~he e a _sufficient gro~d for remit­
but agree with semi-public. y differ from pnvate offences; 

66. Characters of Class 5, or appendix: composed o[G'lr.rr.,,rm ef 
MULTIFORM or ANOMALOUS offences; and containing Clo.<.< 5. 

offences by FALSEHOOD, and offences concerning TRUST 

r • Taken collectively, in the parcels marked out by their 
popular appella~ons, they are incapable of being aggregated 
to any systematical method of distribution, grounded upon 
the mischief of the offence. 

2_- They may, however, be thrown into sub-divisions, 
which may be aggregated to such a method of distribution. 

3 • !~1~se sub-divisions will naturally and readily rank under 
the d1vmons of the several preceding classes of this system. 
. 4- Each of the two great divisions of this class spreads itself 
m that manner over all the preceding classes. 

5. In some acts of this class, the distinguishing circum­
stance which constitutes the essential character of the offence, 
will in some instances enter necessarily, in the character 
of a criminative circumstance, into the constitution of the 
offence; insomuch that, without the intervention of this 
circumstance no offence at all of that denomination, can be 
committed. 1 'In other instances, 'the offence may subsist without 
it; and where it interferes, it comes in as an accidental 
independent circumstance, capable of constituting a ground 

of aggravation. 2 

1 Instance offences by falsehood, in the case of de.(rau1dmet1I. al • • •es 
2 Instance: offences by falsehood, in the case of simp c corpor mJun ' 

and other offences against person. 



OF ••• LIMrrs OF re■ ··••r BRANCH Of 
]URzspn UDENcE 

Use of ti,;_, 
c/1.Jptr,. 

§ I. Lh11its hetwee,, Private Ethics a11d the .1rt ef Legislatio, 

I. So much for <he division of offences in general. Now 0
/li:nce is •n •ct prol,ibited, or (wJ,,, comes to the sa 

t/lJng) an act of wl,ich the contrary is commanded, by_ 
Jaw: •nd What is it that tl,e law can be employed m d;;: 
bcs,dcs prolubitmg and conunanding? It should seem h­

according to this view of tlic matter, tbt were wc
1 

t? · 
, / J b d .ch re at:ton ll'//1('< w 1,11 111.1y be proper to e one w, hing t 

fJ/11'11((·1, We 1/1011/d tf1creby l,avc sc1ied e~;,;tl:at bra1 
/}, fli' 1m 11wr to ht' done Ill thcfwlay1? aw\:vith offences, ; 

I II, I I O c ca mg . J c pe, • , • , clic met 10c . 
11

camcs t 1 
\\'/II cl I rnw u IL • .. the crimwa I, soi out of t 

• I • • • med sometime\ d be but one h art 
win, 1 JS tu • JI understoo to b. ct of t e th 
bcc.,,cl,. is ,miversa y osc the whole su.Ybcing the o 
h,andws whid, ';""f, is termed the cmd nt enough, th 
lcgd>tion; elm w ;" ;1,c, the,i. it ,s ~v, ." intimate, 
Hct '-Ycc,1 d1csc t\vo Jra_u . tc conncct1011' so eans e b b • •ry mt1111a by no m cannot nt c ., /' • b ·tween them arc d cc betw• 

indeed, that the} m,,es .' the same in some cg';,i bcanc 
to mark out. T ,c case ". . , (civil and pen scV< 
the whole business of legfla:;~:te etl,ics. of th';:,' cxhi 

t / •r) rnd tliat O P necessary 1e-
t i1 kn 1 If ,gc H : ·11 he in a manncrh ild seem tod , I ·vcr It w, I d we s m uche ' I• 1i11 /I/Wt / , one ,an ' to us unto 
Ill •• / ,. • /c,t, OIi I It d,,cs belong i, th< qud 

• )(l)C I< t.1. I • bicct tliat fit? su_d1 b,giv" 
.\! ( t J<' Sil ;, . b · omc o n,>gh< d nd" 
any p;ir t o ch. w "'"' A~',n,w« <h'J;,,rib»«h :ot• 
• .,,,,;,,,,;,,,.,, bi:•; " to put. viokn« beth,< """'1 • &of• 

, A11d tlic c, --dcr wzll be :-J1J1ot1t rnuch·on serves, d separate, y·cw in Y
an.. • ,J1t \\J Jlcct1 1 dgc y v , w!w I, .... .., ,;., o( fr "'''· ,-., "' 'IC'' ,£ being 0 . df to m "«' 

• h ... "•;· .'.; '·/ : ..... k u .. '. • ;;;., i., , •'I'"' './; ~,c.«•,n,d •:; h•d no< b! ,22. to 
"'" "' ,' "' , ... ,.,,,,_ .... J• • <in>< ,c.,m f my coqum_ p,<>grap " ......... ,. ·• "·"' ·" ' •·• .. <I«• ,1.,,,d O d"P'"• '"· d. 
llwr 

111

•

111
~ ' 1· 1i11ct " 11 ' • {this same supplic ,, ,t " ',., . ,re o casurc <.h;ir;i<"lcr, I co11c/ud111g tH in sonic nl 

it. 11thut i~1~~:sion m;, f be seen 410 end, c 
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on the other hand, to deviate on any side into a track which 
docs not belong to us. 

In the cour~e <?f this enquiry, that part of it I mean which 
conc~rns. the limits between the civil and the penal branch of 
law, it will be necessary to settle a number of points, of which 
the connection with the main question might not at first sight 
be suspected. To ascertain what sort of a thing a law is; what 
the parts arc that arc to be found in it; what it must contain 
in order to be complete; what the connection is between that 
part of a body of laws which belongs to the subject of pro­
ccd11rc and the rest of the law at large:-all these, it will be 
seen, are so many problems, which muse be solved before any 
satisfactory answer can be given to the main question above 
mentioned. 

Nor is this their only use: for it is evident enough, that the 
notion of a complete law must first be fixed, before the 
legislator can in any case know what it is he has to do, or 
when his work is done. . eh· • 

d th f di tmgct /CJ Ill .2., Ethics at large may be 1efme , e art O rec "ble-~flleral, u,/1a( 
men s actions to the production of the greatest fossi 
quantity of happiness, on cl1e part of those whose mtereSt 

is in view. . . b . a man's Privateethics. 
3. What then are the actions which 1t can e m . 

b • h J ·s own actions, or 
Power to direct? They must e eit er u fd" t 

I • • f: ·t ·s the art o irec -those of other agents. Et ucs, m as ar as 1 1 if If _ 
b l d the art o se -govem ing a man's own actions, may e sty e 

me11t, or private ethics. th hi h at the same Tire art of 

. 4. What other agents the~ are er;f ;an\ direction, arei~:,":;:n;!~~gis-
tlme that they are u_nder the mflucnce O sorts: x. Other la(i~n a11~ ad-
susceptible of happmess? They are of tw Other animals, mrm51ra11011• 
human beings who arc s~l~d persoh:vi~- been neglected 
which, on account of their mte_reSCS . . ts g stand degraded 
by the insensibility of the ancient Jhuns ' beings the art 
. f I , 1 A to other uman ' mto the class o / 1111gs. s , 1.,e,t.s of the 

f the rest ' 11 ••' • •• 1 Ii ions the interests O h ve ;,if erior ,mrma s 
1 Under the Gentoo and Mahometan t r:ifii so:ne attention. ~~~cc improperly 

of the animal creation seem to have mthc of human creatures, o have ,reglected i11 
• h ,ch as ose th I s that are .1 • n 

they not, nniversally, \~It a;~ nnf sibility? Because e aw . nal animals /cgis a/10 • 
made for the difference m pomt O sentiment which the less ratio Why 011ght 
been the work of mutual fear; a sen has of turning to acco1tthere is very 
have not had the same means ~s ma~f the being eaten were a ' 
they not? No reason can be given. 



·112 
/'IU.\.'( !I'll·', t )J' . 

f I . • .\!( )IUI.s :\:--:n LEGISLATION 
0 < lrccu 11 , ,J . · . 

I .L: • ]{ Jr ,1Ct/<JJH t) t1 b 
<)r ac c:1\t tlic 011 1,,. l • 1 . Jc •1 O\'C end is what we m 
we 01\1;/u to mean: ~t;;g. whicl:, 11P0 n the principle of uti 
as the llle:isun:s ic di·, I Jc ''.rt <1>t government: wliich u1 a! 
• 5P :i vs lt~e f j • f ' 
IS gcnerallv di~tin 1 • ·) J ! • n arc o a permanent nae 
l>v that of(;dm;,11•51 g '!s le 1)Y the name of l1;<:islatio11: as 

, filll<'II \\' lC:'11 ti • • t· dct • • . l i , I ' 1C} arc o a temporary nat 
.-1,, ,,1 r.1:t(,11,,,,, _ t filll!Jt l ): t ll' occurrences nf the dav. 

:,. Now )llII!Ll!I . . . l ' . . . • Gc.1turcs, cons,, crcd with respect to 
ndJa/tllnty of their t:1n1ltics, arc eitlicr in an adult or in a 
a II t state The f • ' J. . . • . arc O government, in as fur as it conccril! 
Irtction of the :ice' ( . 

t . d / • 10115 0 persons m a non-adult state, ma 
cnncl t _Jc arc of cd11ca1io11. In as fur as this business is 

truscn \\'Jth dws. J • • l . . • c w 1n, rn virtue of some private re .iaow 
arc Ill the m·1i11 d b 1· • 
h • ie est c 1sposcd to take upon them, anc 

est able to di ·J J • • • d J . st i:irgc, t 11s ol11cc, It may be ccrmc t 1c a 
flrtl'd:c cd~1c1~tio11: in :is for as it is exercised by those w 
provrncc_ JC IS to superintend the conduct of the whole C 

Illlllllty, it may be termed the art of puhlic ed11catio11. 

good re.Hon why we .\hou/d he sulli:red to e.1! such of them as \W like co c: 
.1re the berrer 1;,r ic, .111d they .1rc 11n·cr rhe worse. Thl'Y have none of 
/o11g·pn'.tr.1cred .rnricir,1tions of fiiturc misery which we have. _The 
they suftcr i11 our h.rnds commonh· is, and a)w.H'S m.iy be, a spccdrcr, ~1 

that mc.11is a !ns p.,intii/ one, rh.111 °th.1r which wi,u/J awair them in c/dll 
able course of naCIJre. Jf the being killed were al/, c/1cre is very goo 1 

why we should be sutfi:red ro ki!f rnch as molest u.c we should b~ ~~:, 
for their /inng, a11d rhcv arc never the worse for b,·ing dead. Dur is 1 
re.Hon why we should i1e rntlc:rcd co rorm~·nt them? Nor any that 1 ca 
Arc there ;my why we should 11()( be sutfacd co torment chem? Yes,_~, 
Sec B. I. tic. [Cruelty to .111i111ah]. T/1c day has been, I grieve t? say ~d, 
places it is not ycr past, in which rhe greater part of rhe species,11 Uthe 
dc110111i11atio11 of sl.wcs, /1avc been treated by tl1e /aw exa~r!ytpo still 
footing as, in England for example, the inferior races of anwia _s arte/iose 

. 1 • y acq111re day mr.1y come, w/1cn rhe rest of the an1111a crcarwn ma b the )la 
which never could have been wirh/w/Jcn from them bu\ Y of ch 
ryr.rnn y. The French have a/rc.1dy discovered that the ~)he ·i~c:~drcss 
is no rc.uon why a human being should be abandoned wit ou 11·zcd rh 

. d t be recogc • c.1pncc of a ronncntor." Ir may come one ay O . . of die os .< 
number oftl1c legs, the villosiry ofrhe skin, or the rern)1!1auobn·ng ro rhe 

11 • fli • fi. b d • " a sensmve c1 • {; . arc rca.mns cqu.1 y mm roenr or a ,,n c_111m,, J' ? Is it rhc aCL 
fare. Wh.1t else is it char sliou)d trace tl1c msuperablc{i 1;;c· own horse c 
rc.uon, or, perhaps, the faculty of discourse? Bur a u -g:onversablc JI 

is beyond comparis~n a more rarion.11, as wd! as a 1; 10r~d Dur supp0 

ci1an an infant of a OJ y, or a week,. or ev,%1 ~1:;0~1~:;ci~n. is not, Can 
case were otherwise, what would it ava1 • . ? 
reason? nor, Can tl1cy tt1/k? but, Can they stifler· 

" Sec Lewis X!Vth's Code Nnir. 
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. 6j As to ethics in general, a man's happiness will depend, Ethics exhibits 
11~ t le first place, upon such parts of his behaviour as none but th, rults of. 
lumself are m· t d • • th I h f I. Prudrnce. . .. ereste m; m e next p ace, upon sue parts o 2. Probity. 
h_ as ma~ affect the happiness of those about him. In as far as 3. Bent}iuna. 
his ha_ppm~ss. dq~ends upon the :first-mentioned part of his 
behav_10ur, it is said to depend upon his duty to himself. Ethics 
then, lll as far as it is the art of directing a man's actions in this 
respect: may be termed the art of discharging one's duty 
t~ one s self: and the quality which a man manifests by ~e 
discharge of this branch of duty (if duty it is to be called) is 
that of pr11de11ce. In as far as his happiness, and that of any other 
person or persons whose interests are considered, depends 
upon such parts of his behaviour as may affect the interests of 
those about him, it may be said to depend upon his ~11ty to 
others; or, to use a phrase now somewhat antiquated, Jus ~11ty 
to lzis 11eiglzbo11r. Ethics then, in as far as it is the art of direcnng 
a. man's actions in this respect, may be termed the art ~f 
discharging one's duty to one's neighbour. Now the happi-
ness of one's neighbour may be consulted in two ways: ~-- In 

dimini h • In a posinve a negative way, by forbearing to s It. 2 • . . b 
way, by studying to increase it. A man's duty_to his n;gt our 
is accordingly partly negative and partly positive: to sc ~~ge 
the negative branch of it, is probity: to discharge the posmve 

branch, beneficence. th rinci JeProbity and 
7. 0 lt may· here be asked, How it is that upon e P . P benefic=t, 

. . . d li • ut of the quesnon, how they ,011-
of pnvate ethics, legislation an re gton ° f hi nduct as nect with 
a man's happiness depends upon such parts O s cob t him-Prutknce. 

1 h h • ss of no one u affect, immediately at east, t e appme . C d pendent of 
self: this is as much as to ask, What motives fim 0:sh) can one 
such as legislation and religion m~y chant :other? by what 
man have to consult the happmess tliin by what obliga­
motives or which comes to the same gf, bi"t•v and bene-

' ' th di tates o pro I 
tions, can he be bound t? o_bey e {ut be admitted, that_ the 

ficence? In answer to tlus, It cann~t d upon all occasions 
only interests which a man at all times anul..;..,g are his own-

• for cons ...,. , is sure to find adequate motives . in which a man 
• th no occas10ns f h Notwithstanding this, ere are 1 . h happiness o ot er 

has not some motives for consu tmg all ~ccasions, the purely 
men. In the first place, he has, on I ce. in the next place, 

h r benevo en • social motive of sympat Y 0 



,,. 
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R" a. di rec~ manner at least) to interfere. If legislation inter- out by the wu 
eres 1~1 a direct mam1er, it must be by punishment.1 Now the ,mm_ut for 

cases 111 1 • 1 • } th . hn f th pu111shment. . . w uc _1 pwus 1ment, meaning e punts 1ent o e 
political sanct10n, ought not to be inflicted, have been already 
sta:ed. ~ If then there be any of these cases in which, although 
legislation ought not, private ethics does or ought to interfere, 
these cases will serve to point out the limits between the two 
arts or branches of science. These cases, it may be remem­
bered, arc of four sorts: 1. Where pw:iishment would ~e 
groundless. 2. Where it would be inefficacious. 3. Where It 
would be unprofitable. 4. Where it would be needless. 
Let us look over all these cases, and see whether in any of them 
t~ere is room for the interference of private ethics, at ~e s~e 
tlme that there is none for the direct interference oflegislauon. . 

1 0 • h • hm u}d be 1 Neither 
• I. First then, as to the cases w ere purus ent wo . . 0 ,~ght 10 apply 

gro1111dless. In these cases it is evident, that the re5tnct1ve 111/rrre p11nisl,­
interfercnce of ethics would be groundless too. It is b_eca~e, mei,tisground­

upon the whole there is no evil in the act, that legislatton less. 
' f< ti ame ought not to endeavour to prevent it. No more, or ie s 

reason, ought private eth!cs. . . uld be in-2. Ho111 fa,: 
11. 2. As to the cases m which purushment wo . pri11att erh,c:s 

en;cacio11s These we may observe may be divided mto two cnn app,ly in the 
:lJ'' • • ' d all on the nature casu "',ere 
sets or classes. The first do not depen a~ up . . of tlie p11nis/11ne~t 
of the act: they turn only upon a defect m ~e urnmg tli wo~fd be wcfli-

. . . ti n is no more an caaow. 
pumshment. The pumshment m ques O h b pplied 

h . ht to ave een a w at, for any thing that appears, oug h ve been 
to the act in question. It o~ght, ho~evefi to_t had been 
applied at a different time; viz., not till a/er :x post-facto 
properly denounced. These are the cases ~ d of~ law not 
law; of a judicial sentence beyond thehlaw,_an question clieo 
sufficiently promulgated. The acts ere 111 roperly under 
might, for anything that appear~, I c?m~ 0f course do they 
the department even of c~crcive lcgiili:°:ther set of cases, in 
under that of private ethics. ~s to . . neither do cliese 
which punishment would be mefficthaoo~s, f the sort of act: 

f th ct at 1s, o 
depend upon the nature o e a ' . . n1 in a few extra· 

d • because Jt JS O Y • • pplied, 
1 I say nothing in this place of_rewar d because even where J~ JS aeaking, 

ordinary cases that it can be apphet: an lication of it can, proper Y sp 
it may be doubted perhaps whether t .~ fipp § .3 
be termed an act of legislation. See ll1 ra, 

9 Chap. xiii. [Cases unmeet]. 
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~in a _direc~ manner at least) to .interfere. Ifleg.islation inter-out by tht '4Sts 

eres m a direct manner .it must be by pun.ishment.1 Now the ,mm_eet for 
ca • J • J • ' . . punishment. s:s. m w 11c_1 pmushment, meanmg the purushment of the 
political sanction, ought not to be .inflicted, have been already 
sta~ed. ~ If then there be any of these cases .in which, although 
legislation ought not, private ethics does or ought to interfere, 
these cases will serve to po.int out the limits between the two 
arts or branches of science. These cases, it may be remem­
bered, are of four sorts: r. Where punishment would ~e 
groundless. 2.. Where it would be .inefficacious. ;. Where It 
would be unprofitable. 4. Where it would be needless. 
Let us look over all these cases, and see whether in any of them 
t?ere is room for the interference of private ethics, at ~e s~me 
time that there is none for the direct interference oflegislanon. 

1 0 • I h ·srun t u!d be 1. Ndthtr • I. First t 1en, as to the cases w ere puru en wo . . ought to apply 
groundless. In these cases it is evident, that the rescncnve ,,,1,r,e punish­
interference of ethics would be groundless too. It is h_eca~e, ment i.! ground­
upon the whole there is no evil .in the act, that legis!at1on less. 

' £ thes~e ought not to endeavour to prevent it. No more, or 

reason, ought private etl~cs. . . uld be in-2- How far 
11. 2.. As to the cases m which pU111shment wo . privatt etlucs 

ea;cacio11s These we may observe, may be divided mto two can npp,ly in tht 
:l.l' • ' d all on the nature casu w ,ere 
sets or classes. The first do not depen a~ thup "min of thepimishme,!t Iii 
of the act: they turn only upon a defect ID . e t1 g th w~~ld be me -

. . . ti n IS no more an caaous. 
pumshment. The pwushment m ques O h b applied 
what, for any thing that appears, ought to ave ehnve been 
to the act in question. It o~ght, ho:r~ toit had been 
applied at a different time; VIZ,, not s 0/: ex-post-facto 
properly denounced. These are the le . d of a Jaw not 
law; of a judicial sentence beyond th11 aw,_an question then 
sufficiently promulgated. The acts ere m roperly under 
might, for anything that appear~, I c?m~ 0f course do they 
the department even of c~ercive legiili~°:ther set of cases, in 
under that of private ethics. ~s to . . neither do these 
which pwiishment would be meflicthacio~s, f the sort of act: 

f th act at IS, o depend upon the nature o e ' . . n1 in a few exrra-
d • because it 15 0 Y • • applied, 

x I say nothing in this place of_rewar d. b cause even where 1~ IS eaking, 
ordinary cases that it can be appl•et: anplic:tion ofit can, proper Y sp 
it may be doubted perhaps whether t .~ :;.t § 3 
be termed an act of legislation. See ll1 ra, 

9 Chap. xiii. [Cases W1meet]. 
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ey turn only upon some extran . 
an act of any sort l • eollS c1rmmsta11ccs with 1 may c 1anc, b ' iowcvcr, arc of s l c to e accompanied. • 

1. . uc 1 a natur, I 
app JCation of legal . l c as not on v to cxclm 
room for the infl pun1sf1m:nt, but in gen~ral to lcav 

h h ucnce O pnv t l • w ere t c will could a e ct lies. These arc th, 
the cxtraord1·na r not be deterred from an)' act c, 

ry rorcc of ·fi • I ' cases of cxtrc111 .. r . artt tc1a punishment: as r c m1ancy ms • . 1 c • • 
(J cnurrc, tl1 c . ' Jlllt), ano pcrrect mtOXH 

·' , crcrnrc it c Id b l ., • l ' ou not y sue 1 slender an 
< ,IT/t>II'> rnrcc as • 111 1· l l • . . . . • ( 011 ( )l' app ICl )y pnvate ethics. Tl 

IS lll t/11\ rc\pect the same, under the circumstances of m 
tio11:ility with respect tn the C\'Cllt of the action, uncon 
ncss with regard to the circumstances, and mis-suppos: 
regard to the existence of circumstances which ha· 
exi 5 rcd; as also where rhe fi>rcc even of extraor 

• I ' )lJIJ . • • I 15 1mcr_1t, 1s rendered inoperative by the supcnor 

1f a. physical danger or threatened mischief. It is c· 
\~at u1 _these cases, if the thunders of the law prove imJ 

-:i 1, . t e w mpcrs of simple moralirv can have but little inB 
., f{}I/I Jar, 12 A I • / . b 
rvhrre it would • 3- s to t 1e cases where pu111shment would e 111 

he unprofic- rih/c. These arc the cases which constitute the great fr 
able:. tlic exclusive interference of private ethics. When a_ f 

ment is unprofitable or in other words too expenstv 
because the evil of th~ punishment exceeds that of thc I 
~ow tl~e evil of the punishment, we may _reme:~ 
distmgu1shable into four branches: I. The evil of 
iucluding constraint or restraint, according as the ac 
manded is of the positive kind or che negative. z. The 
apprehension. 3. The evil of sufferance. 4· The dcr 
evils resulting to persons in comu:ctiot1 with those by wh 
three above-mentioned original evils are sustained. 
with respect to those original evils, the persons[ v 
exposed to them may be two very different sets ° F 
In the first place persons who may have actually co.t111 ' . h ally mean 
or been prompted to commit, t e acts re ha· 
prohibited. In the next place, persons who 1maY1 r d r c 1 ot 1cr rorme , or been prompted to perronn, su . l , 
they fear may be in danger of being involved 111 tic' 
mcnt designed only for the former. But of these two 

1 Sec Chap. xiii. [Cast·s unmcctJ, § iv. 
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I fc le ormer only th t • • 

t le ormer only that it can ab athrc pe~cious: it is! therefore, 
to endeavour to e e busmess of private ethics 
not mischievous ptrevcnt. T~ lattc_r being by the supposition 
the business of , J°. prevent em is what it can no more be 
It remains to sh~~;~s to ~ndeavour at, than of legislation. 
be acts really e .. iow 1t11?ay liappen, that there should 
pro erl P mtcious, w uch, although they may very 
be ifo fir ocb"mc llf'!r yie. censure of private ethics, may yet 

13 p . ~ects O e egislator to control. 
• urushment then, as applied to delinquency may be WJ,id, ;, 

_unprofitable in both or either of two ways: r. By th~ expense may be, 

It 7iuld amoW1t to, even s_upposing the application ofit to be;;,,;!1:1;°/:,1:e 
coi med a!to~ether. to delinquency: z. By the danger thereg,1ilty. 
may be of_Its mv~lvmg tlie innocent in the fate designed only 
for the guilty. Fmt tl1en, with regard to tlie cases in which 
the ex.pense of the pWlishment as applied to tlie .guilty, would 
o~tweigl1 tl1e profit to be made by it. These cases, it is 
evident, depend upon a certain proportion between tlie evil 
of the punishment and tlie evil of the offence. Now were tlie 
offence of such a nature, that a pWlishment which, in point of 
magnitude, should but just exceed the pro.fit of it, would be 
sufficient to prevent it, it might be ratlier difficult perhaps to 
find an instance in which such punishment would clearly 
appear to be unprofitable. But the fact is, tliere are many 
cases in which a punishment, in order to h~ve any chaI_Jce of 
being efficacious, must, in point of magmtude, he raised a 
great deal above that level. Thus it is, wherev_er th~ d~ger of 
detection is or what comes to the same clung, IS likely to 
appear to b;, so' small, as to make the punishment appear in a 
high degree uncertain. In this case i~ is neces~a~, ~s has_ been 
shown, 1 if pwiishment be at all appli~d, t~ ra1se it m fOlllt of 
magnitude as much as it falls short m pomt of certalllty. : 
is evident, however, that all this can be but guess-work:_ an 
that the effect of such a proportion will be rendered precan?us, 
by a variety of circumstances: by tl1e want of_ suffici~nt 
promulgation on the part of the law:2 by the p~rttcular cir; 
cumstances of the temptation:3 and by the orcumstance 

; Chap.~~- [Proportion], 17, Rule 7. . • ] 
Chap. ~- C Cases unmeetJ, § iii. Append nt. (Promulganon • 

2; Chap. xi. [Disposition}, 35, &c. 
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influencing the sensibility of the several individuals wl 
exposed to it. 1 Let the scd11ci11g motiws be stning, the o 
then _will at any rate be fre(Jucntly committed. No,; 
then mdccd, owing to a coincidence of circumstances m, 
less extraordinary, it will be detected, and by that i 

p~nis_hcd. But for the purpose of example, wl~cl~ 
prmc1pal one, an act of punishment, considered m W 

of no use: what use it can be ot~ depends altog~ther ttp< 
e_xp~ctation it raises of similar punishment, in tu~u~c ca 
smular delinquency. But this future punishment, it is cv 
must always depend upon detection. If then the w: 
detection is such as must in general (especially to eyes 
nated by the force of the seducing motives) appear to 
probable to be reckoned upon, the punishment, thot 
should be inflicted, may come to be of no use. H~rc 
will be two opposite evils running on at the same tll~ 
neither of them reducing the quantum of the otl~er: .ti 
of the disease and the evil of the painful and mcthc 

b I • e such cons remedy. It seems to e party owmg to som ... 
• • 1 I the 1llic1t com tions chat for111cat1011, ror examp e, or altoi 

' 1 1 iI either gone ' · between t 1e sexes, 1as commot Y . ·c - to t 
b • I d • degree uucnor unpunished or cen ptmis lC m a . l l been di< 

' l • I 111g 1t 1ave • which, on other accounts, eg1s ators 1 

to punish it. . ·11 which p< 
2. By envelop- 14. Secondly, with regard to the cases 1 be unprof 
in~ thl' i1111occ111. punishment as applied to delinquency, mar . lvir 

• . . ' ' h , be of its mvo m virtue of the danger t en.: may I ·1ry W 
innocent in the fate designed only for t d\l~ty 0 ther 
should this danger then arise? From_ t le l 1 1~ s of subj 

f 1 .d f 1 • 1ry action. t 1at I ' be o fixing t 1c 1 ca o t 1c gut • d recisc cn01 
it to such a definition as shall be _cle~r an Tpl is difficult: 

ll • • pltcat10n 1 • guard effectua y agamst misap l • pcnnancnt, t 

arise from either of two sources: t 1c ohnc otl1er occasi< 
• j , Ives· t c the nature of the act1011s t 1cmsc • I vc to dea 

f I who may 1a . mean the qualities o t 1e me// In as far as 11 
• • I f overnment. cl those act10ns m t 1e way O g . depend par Y 

from the latter 0f these sourceS, it ~ty make of lanf 
the use which the legislator may bd_ a e t~he apprehens 
partly upon the use which, accor. 1_1~g to 

1 Chap. vi. (Sens1bilityJ. 
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te. l?~slat~r, the j11dge may be disposed to make of it. As far as 
egfc a~on 15 concerned, it will depend upon the degree of 

per ~ctlo~ to which the arts of language may have been 
earned, ill che first place, in the nation in general; in the 
n~xt place, by the legislator in particular. It is to a sense of this 
di!ficulty'. as It should seem, that we may attribute the caution 
with which most legislators have abstained from subjecting 
to censure, on the part of the law, such actions as come under 
the notion of rudeness, ~or example, or treachery, or ingrati­
tude. The attempt to brmg acts of so vague and questionable 
~ nature under the control of law, will argue either a very 
immature age, in which the difficulties which give birth to 
that danger are not descried; or a very enlightened age, in 
which they are overcome.1 

15. For the sake of obtaining the clearer idea of the limitsLegislatio11 how 

between the art of legislation and private ethics, it may nowt ":,'7o~:z,~;; 
be time to call to mind the distinctions above established with of 1/ie dictates of 
regard to ethics in general. The degree in which private prodence. 

ethics stands in need of the assistance of legislation, is different 
in the three branches of duty above distinguished. Of the 
rules of moral duty, those which seem to stand least in need 
of the assistance of legislation are the rules of pmdence. It 
can only be through some def~ct o~ the_part of the un~er-
standing, if a man be ever deficient m_pomt of duo/ to him-
self. If he does wrong, there is nothmg else tha~ It can b~ 
owing to but either some inadvertence2 or s?me '!11s-s11pp_osal 
with regard to the circumst:u~.ces on whi~h his happIDess 
de ends. It is a standing topic of comi:l~t, that ~ man 
Ia1~ws too little of himself Be it s?: b~t 1clt so /et:d~J: 
cl1e legislator must laiow more3? It 15 plaID, at O ID 

. . . th . f the people has a more especial 
1 In certain countnes, m whic~ e voic~ ~n can exceed the dread which 

control over the hand of the lcgislato~ no ~-si~n made against the otfences 
they are under of seeing any e1ectu. pro ticularly that branch of it which 
which come under the head of de.Ja111a11011, pa~ de end partly upon the appre-
may be styled the political. This dread seems ? ofpa defect in point of ability 

tl · k • dent to entertam • h • 
hension they may un it fr;: I . lator partly upon a similar appre e11S1on 
or integrity_ on ~1e pafr~ 0 t -~y ~~\he part of the judge. 
of a defect m pomt o m_tegn 

2 See Chap. ix. (~o.nsciousness]. . _ 
s Chap xvi. fD1vmon], 52. . I h uld never lose sight of the_ well 
On oc~a;ions like thrr tlie d'tTi~ :~~~ _A ~ountryman who hat turt :;ae:i~ 

known story of the ocu s~ a; t d oculist for adVJce. He foun m 
by drinking, went to ace e ra e 

2o* 
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the punishm_ent is either attended with no profit at all, or with 
none that w1~ m~ke up for the expense . 

• 17. The m1~chief ~f this sort of interference is more par--Particularly 
~cularJy conspicuous m the article of religion. The reasoning i11 _m_atters of 

L' • f h ' rel1g1011 lll tms . case, 1s o t e following stamp. There are certain · 
errors, II1 matters of belief, to which all mankind are prone: 
and for these errors in judgment, it is the determination 
?fa :1Je.ing of infmite benevolence, to punish them with an 
infm1ty of torments. But from these errors the legislator 
himself is necessarily free: for the men, who happen to be at 
hand for him to consult with, being men perfectly enlightened, 
unfettered, and unbiassed, have such advantages over all the 
rest of the world, that when they sit down to enquire out the 
truth relative to points so plain and so familiar as those in 
question, they cannot fail to find it. This being the case, 
when the sovereign sees his people ready to plunge headlong 
into an abyss of fire shall he not stretch out a hand to save 
them? Such, for ex;mple, seems t~ have been_ the train of 
reasoning, and such the motives, which led Lewis the xryth 
into those coercive measures which he took for the converswn 
of heretics and the confirmation of true believers. The 
ground-work, pure sympathy and loving-kintess:. thd 
super-structure, all the miseries which the 11!0st etr~fn 
malevolence could have devised.1 But of this more Y 

another place. a hi h . oint of ex- -Ho,v far 
18. The rules of probity are tho~e, W C m P f th 11ecessaryfor the 

pe 1ency s an m d • t d ost m· need of assistance on the part O e enforceme111 of 

• of a less social nature might have 1 r do not mean but that other mot!ves . ff:. ct did introduce them-
introduced themselves, and probab!y, ~iit~~nt ~nt :£possibility, the 1!1oti".e 
selves in the progress oftl1e enterpn~ed. . h p h a thread of reasoning, IS 

, • d h mpame wit sue d d If above menoone , w en acco fc all the effects above allu e to. 
sufficient, without any ot!1e:, to account h~v natural soever, may be looked 
any others interfere, t/1e1r mterfcr~lce! mstance not necessary to the prb 
upon as an accidental and inessenoa orcu for th; danger they appear to e 
duction of the effect. Symphath}'., i icp};::g tl1em from it; tJ1adit. w.b:shdi~hoc;~ 
exposed to, gives birth to t e w:s . this command produces so. c enafu 
itself in tl1e shape of a comm::;i;es disappointment on tlHh othctto~~co~ it. 
disobedience on the onde parr.Upr i·u towards those who are t_ e auuld take to 

• • t pro uces 1 -w . I · than 1t wo 
of d1sapp~mtme~J fi kc this progress m css ame difications of the 
The affections wz I o _ten ma f unded pride, and other mB A kind of 
describe it. TJ1e senoment Jo wo f power add fuel to the ame. 

• d the ovc o • 1· love of reputaaon an . . of coercive po icy. 
the severioes revenge exasperates din offences.] 

s See B. I. tit. [Self-.regar g 
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the punishment is either attended with no profit at all or with 
none that wiJ! m~ke up for the expense. ' 

• 17. The nu~chief ~f this sort of interference is more par- -Particularly 
~cularly conspicuous m the article of religion. The reasoning ;,, ."!011ers of 

hi • f h r- 11 • ' rebg1on. 111 t s • case, is o t e ro owmg stamp. There are certain 
errors, 111 matters of belief, to which all mankind are prone: 
and for these errors in judgment, it is the determination 
?fa !3eing of in.finite benevolence, to punish them with an 
infinity of torments. But from these errors the legislator 
himself is necessarily free: for the men, who happen to be at 
hand for him to consult with, being men perfectly enlightened, 
unfettered, and unbiassed, have such advantages over all the 
rest of the world, that when they sit down to enquire out the 
truth relative to points so plain and so familiar as those in 
question, they cannot fail to find it. This being the case, 
when the sovereign sees his people ready to plunge headlong 
into an abyss of fire shall he not stretch out a hand to save 
them? Such, for ex;mple, seems to have been the train of 
reasoning, and such tl1e motives, which led Lewis the XJyth 
into those coercive measures which he took for the convers10n 
of heretics and the confirmation of true believers. The 
ground-work, pure sympathy and loving-kindness:. thd 
super-structure, all the miseries which the n:iost detf~: 
malevolence could have devised.I But of tliis more Y m 

another place. 2 hi h . • t f ex -How far 
18 The rules of probity are those, w c m pom Of th - 11ecessary for the 

pedi~ncy stand most in need of assistance on the part O e e11forceme111 of 

• of a less social nature might have I I do not mean bur that other mot!ves . f £ ct did introduce them-
introduced themselves, and probabfy, ~tit~:t ~nt ~[possibility, the 1!1oti~e 
selves in the progress of die enrerpn~ed . h p ch 3 thread of reasoning, 15 
abov; mentioned, when accompame £«It al/~e effects above alluded to. If 
sufficient, without any ot!iei:, to account h~~v natural soever, may be looked 
any others interfere, their _mterfer~rr~• umstance, not necessary to the prb 
u on as an accidental and messenua CJrc for the danger they appear to e 
dEction of the effect. Symphath>:,ha ocfo1fi1rceeeTng them from it; that w:b:shdi~howe~ 

• b' th to t e w:s d diso c enc • exposed to, gives JC d · this command pro uces ain 
"tsdf in the shape of a comman • . ointment on the other: the p. 
disobedien~e on tlie one part_ p~~1u~::~;jtthose ':"ho arc t~e ai:sr:if :~ 
~~ii::fe~~~i;:~~~~~ ~(~~u~~!}f this ~:'J;~~~~ ~~sJ ::i::r ~~J~:ti1n~~ ~£ 
describe it. The sentiment lo woufnpo\ver add fuel to the Bame. 

• d the ove o • 1· love of reputaaon an . . of coercive po icy. 
the severmes 

revenge cxalsp:ra[tess lf-regarding offences.] 
2 See B. . tit. e 
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tlie dictates of legislator, and in which, in point of fact, his interference 
probity. been most extensive. There arc fcv.- cases in which it wo11/ 

expedient to punish a man for hurting hi111sc[f: but there 
few cases, if any, in which it would 11[)( be expedien 
punish a man for injuring his neighbour. With regan 
that branch of probity which is opposed to offences ag: 
property, private ethics depends in a manner for its ' 
existence upon legislation. Legislation must first deterr 
what things arc to be regarded as each man's prop< 
before the general rules of ethics, on this head, can have 
particular application. The case is the same with regar, 
offences against the state. Without legislatio:1 there w 
be no such thing as a state: no particular persons invc 
with powers to be exercised for the benefit of the rest. 
plain, therefore, that in this branch the interference of 
legislator cannot any where be dispensed with. We must 
know what are the dictates of legislation, before we can k 
what are the dictates of private ethics.1 

-of tlic die tares 19. As to the rules of beneficence, these, as far as con1 

of bcuefimrcc. matters of detail, must necessarily be abandoned in l 
measure to the jurisdiction of private ethics. In many 
the beneficial quality of the act depends essentially upot 
disposition of the agent; that is, upon the motives by "' 
he app~ars to have been prompted to perform it: upon 
belonwng to the head of sympathy, love of amity, or lo· 
reputation; and not to any head of self-regarding 11101 

brought into play by the force of politicaf constraint: 
word, upon their being such as denominate his conduc 
and volimt~ry, according to one of the many senses giv, 
those ambiguous cxpressions.2 The limits of the law ot 

1 13ut suppose the_ dict~tcs of legislation arc not what they cn,.IJ!rl to be 
arc t~cn, or (wh_at 111 tlus case comes to the same thing) what ought 
the dictates of pnvatc ethics? Do they coincide with the dictates of leg ii 
or_ do they oppose them, or do they remain neuter? a very interesting qi 
this, but on~ that bc)ongs 1~ot to the present subject. It bclon~s cxcli 
to that ?f pnvatc etlucs. Prmciplcs which may lead to the solut10n of 
be seen Ill A Fragment on Government, p. 150, Lond. edit. 1776-and 
edit. 1823. 

2 If we may believe M. Voltaire,:, there was a time when the Frc~~l 
~ho thou~l1t themselves r~eglccted by their husbands, med to p_c~:d 
etre embeso,gnees: the technical word which, he says, was appropna 

"- Quest, sur I' Encyclop. tom. 7. art. Impuissancc. 
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head seem, however, to be capable of being extended a good 
deal farther than they seem ever to have been extended hither­
to. In particular, in cases where the person is in danger why 
should i~ no~ be made the duty of every man to save a~other 
f~om m1scl11ef, when it can be done without prejudicing 
h1msel~ as ":ell as to abstain from bringing it on him? This 
accordmgly ts the idea pursued in the body of the work.1 

20. ~o conclu?e this section, let us recapitulate and bring D!Jferenc_e be­
to a pomt the difference between private ethics considered tw~en pnvate 

• ' e!/11cs a11d the 
~s ~n art or science, on the one hand, and that branch of 11,1 of legislation 

J unsprudence which contains the art of science of legislation, recapi111lated. 

on the other. Private ethics teaches how each man may dispose 
himself to pursue the course most conducive to his own 
happiness, by means of such motives as offer of themselves: 
the art oflegislation (which may be considered as one branch 
of the science of jurisprudence) teaches how a multitude of 
men, composing a community, may be disposed to ~ursue 
that course which upon the whole is the most conduc1v~ to 
the happiness of the whole community, by means of motives 
to be applied by the legislator. . 

W c come now to exhibit the limits between penal ~d 
civil jurisprudence. For this purpose it may ?e ?fuse to give 
a distinct though summary view of _th~ prmc1pal branch~s 
into which jurisprudence, considered 111 1ts utmost extent, IS 

wont to be divided. 

§ 2 . jt1rispmde11ce, its branches . 
. . . . meaningJ11mpmde11ce, 

21. Jurisprudence is a fict1t1ous entlo/ • ~o~ can any 'th expos~tory-

b c d c h d but by plac111g 1t 111 company WI m1sor111/. 
e roun 1or t e wor '. . . al · Toknow 

some word that shall be s1gnificat1ve of a reknenvtityo·r example 
. b • • dence we must o, , n ' 

what 1s meant Y JUrISprk f . '. deuce A book of juris-
what is meant by a boo o JUmpru • 11 alcufated to 

d' seems not very we c Tl 
purpose. This sort of Ja,'."-proce~ ~:!: nothing of them now-a~ays. ic 
answer the design: accordmgly w be under no such difficult!cs. 
French ladies of the present age seem t~ water is at hand: a man, mstead_ of 

1 A woman's head-dress catches fired. l h t i't A drunken man, faJlinf 
ii 1 k an aug s a • . lift' g his 

assisting to quench the r~, oo s oddle is in danger of sulfo_cat10n/ ~n lie. 
with his face dowll\~ards m~d aa~~ !uni': another man secs tlJ1s ~nd o~:g i:Co it 
head a little on one side wot~ s d about a room: a man_is g ·ng. 
A uantity of gunpowder hes s<:"attc7n this, lets him g? in w1rl10~t w~? 

-~ lighted candle: another, know g Id think pumshmcnt m1sapp 
~ho ~s there that in any of these cases wou 
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aws o such or such a na . . . 
the laws of all nat" 1 tlon or nations m particular or to 
may be said to rda:~1;~ t l~ts?ever: in the fust case, the' book 
dmcc. oca ' m the other, to 1111iversal,j11rispm-

Now of the infulitc v • f • 
earth there ancty O nat10ns there are upon the 

' arc no two whi h o- 1 . . 
certainly not in th 1 1 c {:,rec exact y 111 the1r laws: 
article: and let the:\: 10 c: per laps not even in _any single 
morrow Tl · • . grec to-day, they would disagree to­
of tl1 1 • usd1s. evident enough with regard to the substance 

c aws: an 1t w ld b till . . ag , d . . . ou e s more extraordmary 1£ they 
re~ 1111 f 0 111t of form; that is, if they were conceived in 

1prcc1sc y t le same strings of words. What is more as the 
anguag f • ' l . ~s O nat10ns arc commonly different as well as their 
aws,_ It IS seldom that, stricdy speakino-, tl1ey' have so much 

as a smgl d • 0 
c 1/IOr 111 common. However among the words that :[t1 appropriated to the subject oflaw,' there are some that in 

_anguagcs arc pretty exactly correspondent to one another: 
which com~s to the same thing nearly as if d1ey were the 
same. Of tllIS stamp, for example, are those which correspond 
to the words po111cr, riglzt, obligatio11, liberty, and many others. 

It t:ollows, that if there are any books wllich can, properly 
speakmg, be styled books of universal jurisprudence, they 
must be looked for within very narrow limits. Among mch 
as are expository, there can be none tllat are authoritative: 
nor even, as far as the s11bsta11ce of the laws is concerned, any 
that arc unauthoritativc. To be susceptible of an wu.versal 
application, all that a book of d1e expository kind can have to 
treat of, is the import of words: to be, strictly spea!crng, 
universal, it must confine itself to terminology. Accordmgly 
the dcfolitions which d1cre has been occasion here and there to 
intersperse in tl1c course of the present work, and particularly 
the definition hereafter given of the word law, ~ay be_ co:1-
sidered as matter belonging to the head of WllV~rsal )UCIS{ 

prudence. Thus far in strictness of speech: though m pomt 0 

usage, where a man, in laying down what he appr~hcnds_ th 
be the law, extends bis view to a few of die natwns 1wit 

. . . d • • common cnoug 1 to which his own 1s most connecte , It JS . . d 
. 1 • • crsal ;unspru cnce. consider what he wntes as re atmg to lltllV r 

. 11.i 1 b . • the greatest room ror 
It is in the censona ne t 1at t _ere JS f all nations 

disquisitions that apply to the cJrcumstances 0 



:·· - _:·:::_ ,-::: ,,r chl·,,cl1cr()ftwoobjccts 
'. - ::. · :, • _:.. C•' .1sccrc.1in what it ough 

....... t·: ,,yin! .1 bl1()k of o:posiNt 
. : : ·: .. , l·. ,. ,k 1 ,f (o;s, 1ri,1I jurisprudc1 

-~- , ·:: r::c ,:rt ,,(/t'~is/,1rit111. 
· .. :· , ::, ,, ·.- 1::ri~1~r11,il•ncc, is either a1 

• ..... : I 1 1, • ,1 ,•lrcl ,11d10ri1Jci", wli 

, • cc ·,. !,. •. i•·· rr11rc•,(lt!ill!' 1h< '"" of 
. , : . ., "; c,, 1:~.: cl1;1t is, of chc Icgislat 
· .. · ·: I . k oi :u1v od1cr 

: ::.::· . .- ... ,. :::,i 1c 1, c 1c ,\or , 
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aws,_ 1t is seldom that, strictly speaking, they have so much 

as a smgle I/lord in common. However among the words that 
arc a • d • ' all ppropnatc to tl1c subject of law, there are some that in 
I ~anguagcs arc pretty exactly correspondent to one another: 

w 11ch com~s to the same thing nearly as if they were the 
same. Of tll!S stamp, for example, are those which correspond 
to the words potvcr, right, obligation, liberty, and many others. 

It ~ allows, that if there are any books which can, properly 
speakmg, be styled books of universal jurisprudence, they 
must be looked for w.itl1in very narrow limits. Among such 
as are expository, there can be none t!lat are authoritative: 
nor even, as far as the s11bsta11ce of the laws is concerned, any 
that arc unauthoritative. To be susceptible of an universal 
application, all that a book of the expository kind can l1ave to 
treat of, is the import of words: to be, strictly spea!ong, 
universal, it must confine itself to terminology. Accordingly 
the definitions which there 11as been occasion here and there to 
intersperse .in the course of the present work, and particularly 
the definition hereafter given of the word law, ~1ay be_ co:1-
sidered as matter belonging to the head of WllV~rsal JUrlSf 

prudence. Thus far in strictz1ess of speecl1: though m pomt 0 

usage where a man in laying down what I1e apprehends_ tho 
' ' f J • Wit be the law extends his view to a few o t 1e nations h 

' d • • n enoug to which his own is most connecte , it is comm? . d 
. 1 • ·versa!Junspru cnce. consider what he wntes as re armg to mu c 

• Jj h J • the greatest room ror 
It is in the censona1 ne t at t 1_ere is fall nations 

disquisitions that apply to the circumstances 0 
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;; , ., . ; :' :, •!I:., n •. c. when it is ,he work of any oclicr 
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ie aws o such or such a . . . 
the laws of aH natio J nation or nations 111 particular, or to 
may be said to rdatc';~ t l~ts?ever: in the fust case, the book 
dmce. oca ' 111 the other, to 1111iversal,j11rispm-

N ow of the infmite v • f . 
earth there anety o nations tl1ere are upon the 

, are no two wl • h a 1 . . 
certainly not in tl 1 uc a::,ree exact y 111 their laws: 
article • and 1 1 le w wle: perhaps not even in any single 
morro~v Tl ~t _t le~ agree to-day, they would disagree to­
of the 1 • ' . us ds _evident enou~h with regard to the substance 
a d ~ \\ s • ~n It ~ould be still more extraordinary if they 

o-rec m pomt fj I • 'f 1 ::, • I 1 ° orm; t 1at ts, 1 t 1ey were conceived in 
lprcc1sc y t ie same strings of words. What is more as the 
anguag f • ' 

1 '. ~s O nations arc commonly different as well as their 
aM t Id J • ' 

•- 1 is sc om t iat, strictly speakino-, they have so much 
as a smo-/ d • 0 

::, e 11~0 i m common. However, among the words that :rt appropnatcd to the subject of law, there are some that in 
~anguagcs arc pretty exactly correspondent to one another: 

wluch com~s to the same thing nearly as if tl1ey were the 
same. Of this stamp, for example, are tl10se whid1 correspond 
to the words power, right, obligation, liberty, and many others. 

It ~ allows, that if there are any books which can, properly 
speakmg, be styled books of universal jurisprudence, they 
must be looked for witl1in very narrow limits. Among such 
as are expository, there can be none that are authoritative: 
nor even, as far as the s11bsta11ce of the laws is concerned, any 
that arc unauthoritative. To be susceptible of an universal 
application, all that a book of the expository kind can have to 
treat of, is cl1c import of words: to be, strictly spea!m1g, 
universal, it must confine itself to terminology. Accordmgly 
the definitions which there has been occasion l1ere and there to 
.intersperse in the course of the present work, and particularly 
the definition l1ereafrcr given of the word larv, ~ay be_ co_n­
sidcred as matter belonging to the head of UJ11V~rsa1 ;umf 
prudence. Thus far in strictness of speech: though Ill pomt 0 

usage, where a man, in laying down what he appr~hcnds_ th 
be the law extends liis view to a few of tl1e nat10ns 1wit 

. . ' . d • • mmon enoug 1 to whtd1 hts own 1s most connccte , 1t 1s co . . d 
. 1 • • ersal1ur1spru ence. consider w11at he wntcs as re atmg to uruv r. 

• 1 li I h ·s the greatest room ior It is in the censona ne nat t ere 1 f 11 ti·ons 
th • tances o a na disquisitions that apply to e ctrcums 
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alike: and in this line what regards the substance of the fa 
in question is as susceptible of an universal application, 
what regards the words. That the laws of all nations, ore, 
of any two nations, should coincide in all points, would be 
ineligible as it is impossible: some leading points, ho_w_e~ 
there seem to be, in respect of which the laws of all e1v1h, 
nations might, without inconvenience, be the same. To 1:1: 
out some of these points will, as far as it goes, be the busm 
of the body of this work. 

25. In the second place, with regard to the political quality 
the persons whose conduct is the object of the law. Th 
may, on any given occasion, be considered either as memb 
of the same state, or as members of different states: in the fj 
case, the law may be referred to the head of i11tcmal, in 1 

second case, to that of i11tematio11a/1 jurisprudence. 
Now as to any transactions which may take place bctw< 

individuals who arc subjects of different states, these 1 

regulated by the internal laws, and decided upon by 1 

internal tribunals, of the one or the other of those states: 1 

~ase is . the same where the sovereign of the one has a 
1mmed1ate_ transactions with a private member of the 0~~ 
the sov:ere1gn reducing himself, pro re nata, to the cond~tt 
of a private person, as often as he submits his cause to eid 
tribnnal; whether by claiming a benefit, or defending hi~s 
against a burthen. There remain then the mutual transacttc 
?er:ween sovereigns, as such, for the subject of that branch 
~unspr~dence which may be properly and exclusively terITl 
international. 2 
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With wha~ degree of propriety rules for the conduct of 
pc~soi_is of tl11s ~escription can come under the appellation of 
lau s, 15 a question that must rest till the nature of the thing 
callc? a !~11, shall have been more particularly unfolded. 

It 1s cv1J~nt enough, that international jurisprudence ruay, 
as wcl! a~ mtemal, be censorial as well as expository, un­
authontat1vc as well as authoritative. 

26. Internal jurisprudence, again, may either concern all the I11temal Juris­
members of a state indiscriminately or such of them onlyP"'~et1ee, 

• • ' . . 11aho11al a11d 
as a~c connected m the way of residence, or otherwise, With a provincial, local 

p~r~1cul~r district. Jurisprudence is accordingly sometimes or particular. 
d1stmgu1shcd into national and provincial. But as the epithet 
provincial is hardly applicable to districts so small as many of 
those which 11ave laws of their own are wont to be, such as 
towns, parishes, and manors; the term local (where universal 

jurisprudence is plainly out of the question) o: _the t~rm 
partiwlar, though this latter is not very charactenstlc, nught 
either of them be more commodious.1 

27 Thirdly with respect to time. In a work of the exposi-J11~spmde11!'~• 
• , . . .th b h anaent- wrng. 

tory kind, the la,vs that are m quest10n may e! er __ e sue 
as arc still in force at the time when the book 1s wntlng, or 
such as have ceased to be in force. In the latter case the 
subject of it might be termed ancient; in t?e f?rr:ier, resent 0J 
litJing j urisprudencc: that is, if the substantive Jttdristhpm en~e,han 

1 b Ployed an at wit an no ot 1cr, must at any rate e em . cit b k f the 
epicl1ct in bocl1 cases. But the truth is, at ab 0k £°- . 
former kind is rather a book of hiStory than a 00 0 JUOS-

d "thin their bailiwick. As to 
defendant Pl1i!ip, whcre\·cr it \~as to be (oun w:eat fear of them: but what 
tl1e sheriffs, Philip, we may believe, wa~ 10 n~g part to have demands upon 
answered the same purpose, he happcne 0 ~ ~utlawry remained in for~e, 
some other merchants, whom, so long as t JC .d the money a This was in­

there was no proceeding against. Gondemabr P31 • t Philip and James himself, 
• "f h d. tc had been etwJX ternaljurisprudence: 1 t e ispu d" cd 

it would ha\·e been international. . k the first of the works e _it 
• J ti om this wor , or w·cness reviews As to the word i11tematto11a , r • the language. 1 

in French by Mr. Dumont, it has taken root ll1 ell till it was 
and newspapers. . iswer the purpose_ ve:Y ~ ' al law in 

1 The term mrmiopal seemed r a;, t eminence to 51glllfy lilt.cm law of 
taken by an English author of~ c irs. 1 Jaw and the imag:mary other 
general, in contradi~tinction to !nc;~:a~;::s:, without scruple, ll1 any 
nature. It might still be used ll1 

language. " Sclden's Table-Talk, tit. Law. 
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, With wha~ degre~ of propriety rules for the conduct of 
rc:sm~s of tlus ?escnption can come wider the appellation of 
au s, 1s a quest1011 that must rest till the nature of the thing 

callc1 a l'.m' shall have been more particularly unfolded. 
It 1s cv1d~nt enough, that international jurisprudence n;iay, 

as we~ a~ mtcmal, be censorial as well as expository, un­
authomat1vc as well as authoritative. 

26. Internal jurisprudence, again, may either concern all the I11ternal juris­
mcmbcrs of a state indiscriminately or such of them onlyPru~ence, 

d . ' . . 11a1J01U1l a11d 
as a~e connccte m the way of residence, or otherwise, with a provincial, Ioazl 
p~r~tcul~r district. Jurisprudence is accordingly sometimes or pmicular. 
d1sangmshed into 11atio11al and provincial. But as the epithet 
provincial is hardly applicable to districts so small as many of 
those which have laws of their own are wont to be, such as 
towns, parishes, and manors; the term local (where universal 
juri~prudencc is plainly out of the question) o~ 0e t~rm 
part,c11lar, though this latter is not very charactensttc, mtght 
either of them be more commodious.1 

27. Third! y, with respect to time. In a work ~f the expos1h·-~::~r,;j7i~~g. 
tory kind, the laws that are in question may e!ther. ~e sue 
as are still in force at the time when the book 1s wnttng, or 
such as have ceased to be in force. In the latter case the 
subject of it might be termed ancient; in t~e f?rI?er, present 0J 
li11i11g jurisprudence: that is, if the substantive J1"1Sprudet1~\an 
no other must at any rate be employed, and th6 atkwitf than , I ~t.. • th t oo o e 
epithet in both cases. But t 1e truw 1s, a ab k f" • 
former kind is rather a book of hiStOry than a 00 0 Juns-

. fc d • thin their bailiwick. As to 
defendant Philip, wherever 1t "'.as to be ~un wi t fear of them: but what 
the sheriffs, Philip, we may bchcve, wa!/n nhltC:rt to have demands upon 
answered the same purpose, he happene 0 \ P tlawry remained in force, 
some other merchants, whom, so long as t e ~uche money a This was in­
there was no proceeding against. Gondemabr P31 • t Philip and James himself. 

. . 'f h di te had been etwlX temal1umprndcnce:_1 t e _spu • 
it would have been mtemaoonal. . k the first of the works e~itcd 

As to the word i11tematio11al, from this wor_ ' ilie language. Wimess reviews 
in French by Mr. Dumont, it has taken root in till it was 
and newspapers. wer the purpose very ~ell, 1 law in 

1 The term "'"'!icipal seemef ~e aF.:st eminence to signi~Y int_cr:,a Jaw of 
taken by an English author o ! ·onal Jaw, and the 1ma~U1 y other 
general in contradistinction to !nte::roense without scruple, Ill any 
nature. ' It might still be used m t s s ' 

language. a Sclden's Table-Talk, tit. 1aw. 
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prudence; and, if the word j11rispmdc11cc be expressive of the 
subject, it is only ,vith some such words as l1ist11ry or ,111tiq11i_tieJ 
prefixed. And as the laws which are any where in question 
arc supposed, if nothing appears to the contrary, to be those 
which arc in force, no such epithet as that of prt'sc11t or li11i11g 

commonly appears. . 
Where a book is so circumstanced, that the laws wlucli 

form the subject of it, though in force at the time of its being 
written, arc in force no longer, that book is neither a book ol 
living jurisprudence, nor aLbook on the history of jurispru­
dence: it is no longer the former, and it never was the latter 
It is evident that, owing to the changes which from time tc 
time must take place, in a greater or less degree, in every bod) 
of laws, every book of jurisprudence, which is of an cxposl· 
tory nature, must in the course of a few years, come to partake 
more or less of this condition. 

The most common and most useful object of a history 0 

jurisprudence, is to exhibit the circumstances that havi 
atten~e~ the establishment of laws actually in force. But th_1 

~xposmon o_f the dead laws which have been superseded! 1 

mseparably mtcrwoven with that of the living ones wlucl 
have superseded them. The great use of both these branchc 
of science, is to furnish examples for the art of lcgislation.1_ 

28. Fourthly, in point of expression, the laws in qucsuoi 
may subsist either in the form of statute or in that of c11stoniar. 
law. 

As to the difference between these two branches (whid 
respects only the article of form or expression) it cann~ 
properly be made appear till some progress has been made 1 

the definition of a law. 
1 Of what. S!amp arc the works of Grotius, Puffcndorf, and 13urlamaq_u 

Arc thcy_ pohucal or ethical, historical or J·uridical expository or ccnsoria 
-Sometimes one ti • • ' I di to ha, I ~mg, somctuncs another: they seem 1ar Y 
sett cd the 111?11cr with _themselves. A defect this to which all book~ 111~ 1moSt unavmdably be liable, which take for their subject the prctellded / 
~ natl/re: a~ obscure phantom, which in the imaginations of those 'Yho ~ 
rnhchaie of It, poi11ts sometimes to 111a:111cr.1 someti;nes to laivs; somcttJ11CStl 
w at I • • ' t upon ?W 15, sometimes to what it ou.f!/rl to be.a Montc~quicu sets ou t his fii 
cemonal plan: hut long before the conclusion as if he had forgo M rq~ 
d · } · ' · • The 3 
rngn, IC t/Jrnws off 1l1e crmor, arid puts on the anuquanan. . 1 conclud 

I , , / /, / . . I . • iformly ccnsoria ' /}t({J/J,1 s ){)Of., { /C imt of _a11y ac~rn1:11 11,ll IS llll 

·11 ·1 al Jllr1SJ1rndt11Lc, 4 . J't \'('{~ nll/1 WI I pl l • . • I . Adverse], 1 • 
J,\ • • . '·1. ii 1iin11op es 

a ~re '--· 1ap. • 
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29. Lastly The Ill t • . d. . . f 

wh • ] ' os mtncatc 1stmcaon o all, and tbat]11,ispnidence, 
I d~ ~ comes most frequently on the carpet, is that which is d~il_-pen11!­
n]a· cl 1ctwccn the cii,i/ branch of jurisprudence and die penal mmm11!. W lIC l Ctt • • · · ' 

er Is wont, 111 ccrtam circumstances to receive the name of criminal. ' 

What is a penal code oflaws? What a civil code? Of whatQ11estia11 ,011-natur , h • • ,, ~-
c arc t cir contents? Is it that there arc two sorts oflaws c~nu!,g t,,e u,s-

thc , al J ] • • '/111c11an between one pen t le ot 1cr civil, so that tbe laws in a penal code the dvil b,1111,h 
arc all penal laws, while the laws in a civil code are all civil 1111d tl,e penal, 
laws:> O • • J • I h • bid . stated. • r 1s it, t lat Ill every aw t ere 1s some matter w 11s 
of a penal nature, and wliich therefore belongs to the penal 

code; and at the same time other matter which is of a civil 

~laturc, and which therefore belongs to the civil code? Or is 

It, that some laws belono- to one code or the otber exclusively, 

while others are divided between the two? To answer these 
questions in any manner that shall be tolerably satisfactory! it 
will be necessary to ascertain what a la111 is; mean0g one entire 
but single law: and what are d1c parts into wluch a law, as 
such, is capable of being distinguished: or, in otber ~ords, to 

ascertain what the properties are that ~re to be found~ every 

object which can with propriety receive die appellation of a 
law. This then will be the business of the tl11rd ai~d ,fotdi 
sections: what concerns the import of die _word mmuia, as 
applied to law, will be discussed separately m the fifth. 

1 Herc ends the original work, m t c Srate !n ° ' 1789 Occasio11 1111 • h • t vhid1 it was brought in I. d 
November 1780 What follows is now added lll January, d • • the t~xt topurnose of this 

• • • • d d as cxpresse m •· • r . The third fourth and fifr/1 sections mten e ' • b · . because co11d11d111g llvte. 
• ' ·11 t here nor now c given• have been added to tliis chapter, WI no 'd arisfactory might require 

to give them in a manner tolerably coll!Upl~te 311 s ork of it;clf. closing the 
a comidcrablc ,•olume. This volume wi ,orm a w ' 

series of worh mentioned in die prc~ce. Ii lit intimation of the natur7 of 
What follows here may serve to give a 5 1g. . 1·t \Vill at the same tlme 

• 1 k "JI have to ac 11eve. . . d the task which sue 1 a wor w, to the questions mcnt1one 
furnish 'not any thing like a satisf~c~oJ- aJswe~f the course to be taken for 
in the :ext, but a slig/Jt and genera m ica on . II. 

giving tl1e111 such an answer. f I w~ The subject of these qucstlo~s, B 11 /aw here 
What is a law? W~1at /hela.rtl oth: ide11i the i11te!lect11al whole'ut~\:e:,s~ot me,1111 a 

it is to be observed, is t IC o{;: :10/11/e. A~ enquiry, direc~ed to ti e a In statute. 
plirskal one: the /0111, a,~d not d . • f difficulty nor a/ford mstruc ~n.d as 
sort of object, coul~ n~1t/1crfca 'tit by the person or persons reco~1~vid, 
this sel!sc whatever is i1v~~; 1::s, is latv. The Metamorp~~~ed ~c same 
posscssm_g tlie po,r(?b O I II So much as was embraced ;~on sceptre at one 
if thus given, :V0 1! c aw. has received the touch O ~ of George II. 
act of authcnt1catJon, so myc and nothing more. A statu e 
stroke, is ot1e law: a whole aw, 



Ill. 
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made to substitute an or instead of an a11d in a former statute is a complc 
law; a statute containing an entire bo,lv ofLiw,, l'nfcct in all it, parts, wo~ 
not be more so. By the word /,111• thc·n, as often a, it ,,ccur, in the succc·e~1 
pages is meant that idc·al object, of which the pan, the whnk, or the m11~t1p 

Er•,·ry /all' is or an assemblage of parts, wholes, and multiples mixc,1 t<1f-:,·thn, 1, exl11b11 
either a com- by a statute; not the statute which exhibits them. 
111,md, ,,r a re- E\"ery law, when complete·, is either of a ,,,rrci1•c or an 111m1crcir·r natu 
vocation of 011e. A coercive law is a co111111a11d. 

An uncoercive, or rather a discoercive, law is the rl'11,,cati,m, in whole or 

IV. 
A declarat,iry 
inll' is 11,,t, pr,,­
perly spcak111g, 
a /au,. 

part, of a coercive law. 
\Vhat has been termed a drclar,1tory law, so far as it st:mds distinguished frc 

either a coercive or a discocrcive law, is not properly spe.1king _a I_:iw. It 
not the expression of an act of the will l"Xen:ised at the time: II 1, a 111~ 
notification of the existence of a law, either of the coercive or the Jiscoerct 
kind, as already mbsisting: of the existence of \lllllC document cxprc·ssiv~ 
some act of the will, exercised, not at the time, but at some former pcm 
If it docs any thing more than give information of this fact, viz. of the pn 
existence of a law of either the coercive or the discoercivc kind, it ceases J 
talllo to be what is meant by a declaratory law, and assuming either the cocrci 

V. or the discocrcive quality. 
Every CC1ercive Every coercive law creates an ojfc11r,·, that is, converts an act of som_e s~ 
larv creates "" or other into an offence. It is only by so doing that it can impMC ,,b/rg,itr, 
'!ffc11cc. that it can pr<'ducc coerci,m. . 

VT. A law confining itself to the creation of an offrnce, and a law conunandt 
A laz,, creating a punishment to be administered in case of the commission of such :111 offcn 
a11 offe11ce, n11d arc two distinct laws; not parts (as thcv seem to have been generally account 
011e. appoi11ti11.e h!thcrto) of one and the same law. The acts they com,;1and arc altoged 
p~111!slz111r11t, arc different; the persons they arc addressed to arc altogether ditlcmll. I_nst:m 
d1st111ct /all's. Let 110 111a11 stra/; and, Let tire jud'?c cause 11,/ioevcr is c,,rll'ict<'.I ,,{ stc,1/111.~ to 

ha11.'?cd. • • 
T_hey might be styled: the former, a simply impcratil'e law; th~ 0thc1 

P1111110ry: but the punitorv, ifit comm:mds the punishment to be inflicted: 3 

docs not merely permit ii, i~ ;I\ rruly i111p1·Mti1•1• as the other: only it is puiutc 
brndn, w/111 /, r/ic 1irl1cr 1s 1111t. nit< 

1/l'j /1 / { I 1· . . I • • If l have no pu y /J. J'I/ {) I JI' I,.,, 11('[1 IV(' 1,111d, r11m1dcrl'l Ill 1tsc ' cat r' 1i1ory Ii 
, I .I I . . 1 I mpport O a rm d • ·s 

f J,;,,,,117,1•·' /i;'/ /l'J/Jl//~/11•' /11 /I: In 11·1c1v1· I 11· .111111,111u_a'1'l •. ·,•rcivc law, :11~ ,1.1 , 1 (//•fl11/{111 I ' I I I I ,1111pl \' 1111\ll'f ,Ill\ l '.11 l i t to the d1scocrc 
law mu l,m•r no it must hrs: rer~·n·c l '·::o,;y .law wiil attach itscll, and •;~C,,.ir,g ,,II such as, 
nrmitory 0111-' this latter tut _t J~ ~11~1 -·vc [~w. The .d,a!!f h,1s I"'"'': ~x:unrk ofa cocr 

'·:r,,;;::~i•~;:;~ ... _;,;: },:~~-,. • ~;;;:.::!;:~~~ ;~I,;~~~~~'~';~·~~~·,.~:~ t:~~;~;r :~·~,~~ :'·t,~; ,,~·,,:·11;,:::;r~~;;:~c ,:::; 
,,,,. ;,,,,,,,,,.,.,,.,11 law• r11ad~ Ill support of !I ,'. ' . .-,Jiu i11 dut· course ,,J /r111 • bovc cocrc 
oj "wnciv,· ,111,•. frc"" /1,111gwg rndr ,u tl1r ,,,,/~,' I'~'•~ ;~de in support of the ,3- der tire s/11 

/1a11g. Exam pk of a p111111<1ry_ ;n~ • II d. ,/ soel't'r r1111·111J'IS ,,, 1111 dcrcd I 

Vf /1. 
/Jt1I II p1111it, 1ry 
law ;111,o/r'l'S the 
"'"l'ly ;,,.,,,-,,1-
,,.,,. ,,,,,. rt l,r 
loll,'!S It• 

one Let the 1"11d'?e cn11sc t,, /,e 1111prrs1>11c u '? d rsc of /aw, /,as or 
• • I • d cediui: "' ue c,,11 

f,0111 /11111oi11~ 11111•, whom t 11· J" ,c:e, proc • hcd to 
. -~ , . law attac , 
/ti l,,111~. . . . hw, and the pumto~Y of the latte~, , 

Hut tl1uugh a si 1;1111Y 1~\:~~-r~~:~vfo;mcr cont:t;5/}~~~:~~~; yet bl i1!:fi~~:1 
arc m for. distinct . ~~~;,or: contain5 noth~ni:; ~o;:e and include :-idge, 0 
the latter, Ill res drr(c c the punitorY docs in dcd To say to ~h though n< 

I ·ccssary on • . I "t is appcll • r /jun JS, n and t ,at a nc ... bw to whte 11 . ,·rtcd c> stc,1 s• I th:it theY 

~::•;,;.' •,:::;,\:~-t,:!;;;::~:/~ ~•; ·.''"'}~;•;,;{~;'i:;1~·~i~;t+_ mcj1 ~~e!\~~~~~10w much 111 

d11 eel' y,·1 as 111tell1J.~• > c a d . ·ti y Do ,,,,t stca , an 
not ,teal, as to say t~ thc1n tree • 
likely to be cfficacmus. 
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It_ should seem then, that, wherever a simply imperative law is to have a IX. 
pun1tory_ one appended to it, the former might be spared altogether: in which Tl,e simply im­
case, sa vmg the exception (which naturally should seem not likely to be a perative one 
frcc]licnt one) of a law capable of answering its purpose without such an might therefore 
appendage, there should be no occasion in the whole body of the Jaw for any be spared, but 
other than punitory, or in other words than penal, Jaws. And this, perhaps, faritsexpository 
would be the case, were it not for the necessity of a large quantity of matter mauer. 
of the ,·.Yp,,sir,,,y kind, of which we come now to speak. 

It will happen in the instance of many, probably of most, possibly of al1 X. 
commands endued with the force of a public law, that, in the expression given Na111r_e of such 
~o such a _command, it shall be necessary to have recourse to terms t~o complex expository 
Ill their signification to exhibit the requisite ideas, without the assman~e of a matter. 
greater or less quantity of matter of an expository nature. Such terms, like the 
symbols used in algebraical notation, arc rather subs_titutes a~d indexes to the 
terms capable of themselves of exhibiting the ideas m quesnon, than the real 
and immediate representatives of those ideas. . 

Take for instance the law Thou shalt 1101 steal. Such a command, were It to 
rest there, could ncver sufficiently answer the purpose of a la\~. A word of(,° 
vaguc and um:xplicit a meaning can no otherwise p~r(orm this office,_ t~an Y 
gn·ing a general intimation of a variety of proposinons, each reqm7ng, tf 
conwy it to the apprehension a more particular and ample assemb age oh 
terms. Stealing for example, (according to a definition not accura;~ eno?,, 
for use but suffi0ciently. so for the present purpose), is the takin~ o_f a t 11'.!~ iv 11' 
. ' d d • co11scio11s <1 lus havmg 11011e. 1s a11rthcr's, by <'lie 111!,o has 110 TITIB so to 0 , an is h I b regarded 

E fi l • • • • ·t orrect one can t e aw e vcn a ter t m exposmon, supposmg I a c h . ' t by a man's ha11i11g 
as completely expressed? Certainly not. For w at ishmean ·h"bited amongst 

,. I · ? T b l te the Jaw must ave ex 1 , a TITLE t,, ta.:c a t 1mg. o e comp e • h f ents to which it has 
a multitude of other things, tw~ ca~alogues: t e ;n~~ :t1er of the events to 
given the quality of co1ifcrri'.1g htle m _sue? a cas 'Wh t follows? That for a 
which it has given the quality of takmg 11 a;~tl{to 1J1haat l,e took, either n? o~e 
man to have stolcu, for a man to hai,e had 110 Ii t have happened m his 
of the articles contained in the first f ftiose ~s /1;,rs those contained in the 
favour, or if there has, some one O . t 1: num e XI 
second must ~ave happened to his pr{t!c~hat while the imperative part ofit, The 1,asr;1ess of 

Such then is the nature of a genera a f ti is artificial body, shalJ not take up ·ts om arative 
the p1111ct11111 salie11s as it may b<: tern_ied;i~or 1 appendage, without w~ch thbf; b,,/is n~t pec11-
above two or three words, its exp;' . Y .Bice may occupy a considera 1. to lenisla-
. . Id t ightly penorm its o , 1ar .. d 
imperative part cou no r . . family. tive comma11 s. 
volume. . I rivate order given m a 1 • 

But this may equally be t}Je case wll1t i a phis foreman. Re111011e, j,0111 t us 
. fi a bookse er to . d I ,e -Remol'e, Takc for mstance one rom d" 10 this prmte cata og1 • f his 

shop to my 11c1v o11c, my whole stock, /'f°r /11£ is the imperative matter o t 
from this shop to my 11e111 one, my w ,o_e s cl;e 'expository appendage. per- X[l. 
order· the catalogue referred to contams y serve in common for, !nay aptter The samr mass 

• f • y matter ma f • eranve ma • • The same mass o expositor d ,nany masses o imp bl . events ef expository 
Y comman s, II • and a arwe • 11ay 

tain in common to, man h talo~ue of co a11ve ) ill belong in ,natter ' 
Thus amongst other things, t e ca ·No JX. of this note , w a ainst stTfle i11 com-
with ~espcct to titles above spoken of (s~~tuti~e of the various ~ffcn~~ill~erve 111011 far many 
common to all or most ofthe_lar:li~~~ams one and the same ase laws.XIII 

roperty. Thus, in mathematica ' fi om the im- • • tive 
tor a whole cluster of triangle~- of a complexion so differe:rt Jth the latter The ~;1(':sen-

Such expository matter, ~e;~1f f the connecti~n of tc ~o;:tty generall_y ;~e :f~j'a:o /aw, is 
perative it would be no w~n . which, indeed, is per ap scnts itself. whic JS 
should escape the observanon. of legislative matter pre 
case. And so long as any mass 



apt to be co11-
cealed i11 a11d by 
expository 
matter. 

XIV. 
The conceal­
ment is favoured 
by the m11/tit11de 
of indirect forms 
in which im-
perative matter 
is capable of 
being couched. 

xv. 
N11mber and 
nature of the 
lau•s in a code 
/,ow determined. 
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not itself imperatiYe or the contrary, or of which the com1ection with mam 
of one of those two descriptions is not apprehended. so long and so far tl 
truth of the proposition, That el'.r)' /,111• is a c<1111111,111d"' its vppMitr, may remai 
unsusp<!Cted, or appear questionable; so long also may the incompleteness 1 

the greater part of those masses of kgislatin: matter, which wear the con 
plexion of complete laws upon the face of them, also the method to be take 
for rendering them really complete, remain undiscoYered. 

A circumstance, that will naturallv contribute 10 increase the difficulty ' 
the discovery, is the great variety of ways in which the imperation of a la 
may be coll\·eyed-the p,rl·.1t variety of forms which the imperati\·e pa~t of 
law may indiscriminately asrnme: some more directly, some kss direct 
exprcssi\·e of the imperatiYe quality. Tl,011 slz,1/t 11(1/ ,teal. Let "" 111i111 ~te, 
Whoso stc,1/eth shall be p1111islzcd s" a11d s,,. ff any 1111111 steal, llt' slz,1// be P111~1s/, 
so and s,,. Stealing is u•hcrc ,1 111,111 d,,.-s s<1 a,r,f s,,; tllt' p1misl1111c11t f,r stcal11•.~ 

so and so. To judges so and so named, and so and so constituted, l,d,,r1g t 
co~niza11ce of mch and such l'jlrnccs; vii. stc,1li111;-and so on. These arc but f 
of a multitude of forms of words, in any o·f which the con1111wd hy w 11' 

stealing is prohibited might equa.:y be couche,I: and it is manifest to what 
degree, in some of them, the imperative quality is clouded and concealed fro 
ordinary apprehension. . 

After this expl_anation, a general proposition or two, that may be laid do\~ 
may help to afford some little imi~ht into the structure and contents 0 

complete body of laws.-So many different sorts of tl{fmces created, so ma! 
~ifferent laws of the coercive kind: so many exCt'pti,ms taken out of the dcscn 
nons of those offences, so many laws of the discocrcii•e kind. 

To class '!tfcnccs, as hath been attempted to be done in the preceding chapr, 
is therefore to cl_ass la1~s: to exhibit a complete catalogue of all the o~enf 
cre_ated by law! 1_n~ludmg _the whole mass of expository ~1attcr nccessa fa\' 
foong _and exh1bmng the import of the terms contained m th~ ~cvcral le 
by which those offences arc respectively created would be to cxl11b1t a comp, 

II • f h • · ' 101111< co ection o t e laws m force: m a word a complete body oflaw; a pi!lll 
if so it might be termed. 

XV~. From the obscurity in which the limits of a /all', and the distinction bctwl 
Gener~/ _rdea of ~ law of the civil or simply imperative kind and a punitory law, arc natur: 
the lmuts ~e~ mvoI:vcd, results the obscurity of the limits betwixt a civil and a penal c 
tween a civil betwixt a civil branch of the law and the penal · 
.ind a penal code. The question, What parts cf tltc total mass of lc;isfotivc mal/!'r belong to t/,c 1~ 

branch, and what to the penal? supposes that divers political states, or at 
that some one such state, arc to be found, having as well a civil code ~s a J':. 
code, each of them complete in its kind, and marked out by certain 
Hut no 011r such ~tatt' Im ever yet existed. bstit1 

/
. . l . we must su 
fJ/1/)/ 1J {///( ,'//()IJ /() W/1ir lJ ,l lllll' ;Jll\Wl'I' r.rn JC ~t_v_cnfol\ows: 

I , \ \ \\Ill' .1, th,,t wh1,h this tin1e ofd 
, 1111·,lliill \1111\l' ~Ill I, . I' h J1,\\\'\\ \IP alt de each n1e 

( i 11 1 I' I J • • • • I l \ I l'\ 1 • •11;1 co ' upPt I' '1/1°/'. I ,· ' \\·1:11h\\\\ II• \' ,,\wr \\I arc ·t\l[:ll to_s 'b~ 
I , / I • , \ \ \ • \ , \ \\ \ • ~ 1t 11•1 distr1 

111 ,, 'i11\l\l'·:1 /111,1\11111,•\'IH't,1\''·'~'.h~Jwou\Jbe 
'-11l'f''"1 111, the 11,111\l' _1 1· _ju wh,1\ ~ . Jistilll!.'11~ ' aS oear as 
• . ""' er ' its k1J1( - ,, aboVt o[JJC 

iii:· •.'.'tr( c•fllJllt·ll" 111 t'i (1,- 111,1l(c'f1. likely co C rflf 
1~1 f,i •. diflcrt·l1l i;(lf . ·er .-,ccrns each co 
t.l,_:i~~ \'.:.-" rli~•111 :: l1t· ,,i11t,,, 111g ;111"''' . (civil ]a\VS, 
t,c r ,- ~ l d1i.:; qt 1:·-..( It ti I I . - , l.·ulh.·c(llHl O d ot) cOJ 

tlic 1r11rl 1 - -1 111~11,t ,_1' .1. • c<n1/ J1 rO 
c:rl.'/",\/\_,ir·d Ltn1c \'\."lllllltl_ ";!~t, 11c11.1I tHlt'": I ·1\'C seen ch_a.t_ 1t~Jf. but cJc3 

. -11 ,1<; t 1·.11 ti < ( • -c ,vc 1. I 1t J[SC ' 
in it:-r.·lf. :i-; '-'- r I I d11· ,,n1,1/ 'ndc still. uly contp etc 

r,Jr·11l11·1 W(Jll l_ .• I· ws caLll 11,1t () 
of a collect.ion ol ptuu11vc a • 

civil ones. nur 
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The imp . would consist chiefly of 

!~~~;]t:i;i;~::~,;~~J;·; zu:;c~~1::eth:~:;? £i;~f :~f :~::F:p~ ~o~t!:1ef a 

~o~i-in a state ~f ~~emb~:l~tn~~:rre/~punitory laws; bu~ ~vth;;e::i CIVIi code. 

Th many correspondent punito I ve • lll manner as above explained . 
e penal cod h ry aws. , 

the im - e t en would consist pr· • ll f • • 
Would pcranvc matter of the whole 1bc1pafy_ o_ purunve laws, involving XVIII. 
t . . probably also be found . num er o evil Jaws: along with which Co111ents of a 
e aaungd not to the civil but to ;,;:nous _m:issels of e>.-pository matter, apper- penal code 
nacre hy the Em rcss' Q e purutory aws. The body of penal Jaw • 

account. P - ueen Mana Theresa, agrees pretty well with thi; 

The mass ofle • J • 
the auspices off g1ds a~1vJefmaftter published in French as well as German under XI.X 

. re enc o Pr • b h f • • established with ii fl uss,a, Y t e name o Code Frederic, but never /,1 the Codt 
composed of Ill orcef O 3 '"'.•1 appears, for example, to be almost wholly Frederic the im­
perative matter asses O ex~os,tory matter, the relation of wllich to any im- perative char-

In that enorm~~pears to ave b~en but ~cry i~perfcctly apprehended. acter is almoJI 
or, as it is te d b mass of conf~110n and mconsmency, the ancient Roman, lost i11 the ex­
and even all r:~; Y way ~f elllJn~nce, the civil Jaw, the imperative matter, pository 111.zttrr. 
smothered . h ces of ~he unperatJve character, seem at la.it to have been XX. 
plicity: esto ~ 1 t / bxpository. Esto had been the language of prima:val sim- So in the Roman 
Justinian so a. een the language o~ the twelve tables. By the time of la11,. 
penal I ( h ~luck was the dar~ess raised by clouds of commentators) the 
catal aw 3 been crammed mto an odd comer of the ci,•il-the whole 
_ 11 -~guc of ?lf~nces, and even of crimes, lay buried under a heap of obligations 

'd 11 \'."35 lud m opi11io11-and the original esto had transformed itself into 
vi ~tur, m the mouths e,·en of rhe most despotic sovereigns. 

E 1!1°ng the barbarous nations t/1ac grew up out of the ruins of the Roman XXI. 
mpire, Law, emerging from under the mountain of expository rubbish, In tire barbarian 

re~ssum~d for a while the language of command: and then she had simplicity codes it stands 
at ea~c. 1f nothing else, to recommend her. co11spiroous. 

B_cs1des the civil and the penal, every complete body oflaw must contain ~~/. 
a tlurd branch, the co11stitutio11al. Co1is111t11,onal 

The constitutional branch is chiefly employed in conferring, on parti~ar cod~, its c?"" 
classes of persons, porvers, to be exercised for the good of the ":'hole soc1e~y, 11ex1o11 witl, the 
or of consrderable parts of it, and prescribing duties to the persons mvested with two others. 
those powers. 

The powers are principally constituted, in the first instance, by discoe~ve 
or permissive laws, operating as exceptions to certain laws of the coercive 
or imperative kind. Instance: A tax-gatherer, as such, may, 011 s11ch and sue!, an 
occasio11, take sue!, and s11d1 things, 1vit!1011t a11y other TITLB. h 

The duties are creareJ by imperative laws, addressed to the persons on w om 
the powers are conferred Instance: 011 .r11ch and such 1111 occasion, such a11d sucz 
a tax-gatherer shall take s11~!, and .r11clz things. Sue!, and such a Judge shall, in Slit 

and such a ca.,e cause perj0/1>' .<o and so ojjr11dil!f! to be !tanged. h . di 'd ls • f • d" • h t e m v1 ua The parts which perform the function o m 1cating w O I h 
are, who, in every case, shall be considered as be!onging to those c asses, ave 
neither a permissive complexion, nor an imperative. . . • common 

They are so many masses of expository matter, apJertjmg 111
0 f persons 

to all Jaws, into the texture of which, th<; names_of ose c.~1~t the iudge 
have occasion to be inserted. Instance: miperat!ve m;ttl~~ ed Nature of 
cause whoever, i11 due co11rse of law, is co1wicted ef steabmghto e :d'f,,dg~? He who 
the expository matter :-Who is ~he person meant -~~ ~ :~pect of whom no 
has been invested with that office 111 such a manner· . 8 215 

hi P • e Tom v. Liv. , P· • 
1 Mirabeau sur Ia Monarc e russienn • • 
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tvtnt has happened, of the- number of those, to which the effect is given, 
reducing him to the condition of one d11·c.<1..J of that office. 

XXIII. Thus it is, that one and the same law, one and the same command, ~ 
Thus tl,e matter have its matter divided, net only bctwc·rn two great codes, or main brand 
of 011~ !aiv may of the whole bodv of the law~. the .:ivil anJ the prnal; but amongst three su 
be d1v1dtd branches, the civil, the renal, and tl1c· cumtitutinnal. 
among all three In countries, where a great p.irt of the law exists in no other shape, _th 
codes. that of which in Enc:lmd 1s called c,•11:nwn bw but might be more expressav~ 

XXIV. tcr111edj:1dicii1r)', th~re must be;; great 11111ltu11Je of laws, the impo~t ofwhi 
Expository cannot be mffic1entl y m.1Jc out for pr .ictl< c". wathnllt rcf~·rring to tlus c}h:S 
mailer, a .'?reat law, for more or less of the expomory mJtcer lwlongmg to thcr:1j; . ft 
quantity oJ it f:ni-:land the cxpomion of the word 111/,·, th.It h.1,1s of the whole_ 3 ~c of 1 
exists every- laws of property is nowhere dse to he founJ. 1\nd, as unccrtam_ty 15 0 • 

• ' - 1 • ·d (for the mst3nt 11 where in 110 very essence of every partu:k ol l.1w so , eno1111n.1tc . 3 ' . . I . . - 1· . d it chan1:es its nature, other form tlia11 dothed III a cert am aut 1or1tat1 n· lurm O \\ or s • • t f the Ja 
• d • ) I • • that a 11reat par o that of comm{III passe~ over to the other cnommauon ic·nce It 1~ • f . \Vhat are the 

or judiciary Jaw. in bt·mg in such countries remain unn:rtam and uirf~ip c~~-bc. . 
comHnc1? To this hour, every one on c_hc surface() ·It 1e g belonging to it 

XXV 1 lad the science of archite_cturc no tixe(_I n~:;~c·d~ffet:C:~t sorts ofbuildin 
/~ tl tit'- were rhcre no st·trkd na111e1 t,,r d1,1111g1111lun[ . ·h other-what woulc 

/
,/,'.::;,'.~,, 1;:ft' ,,f 11 , ''. rlic d11t1cr1e111'. 1:.-t; :i:/,1le1; 1~~1:c:0 ~~y:.~~1~'1

1~~1t:~~11
; 0~:idercd with respect to 

I I,., It \',e>lt, ,t \, 1.1 I s· fron 
thr Hit II<,. '' 1 , • •111 • • I dwelling- 100 e uld 
Jr,,u!.i11,,11, toll- J•'""•. n·111.l11'.1r,c;\\,! ~;r1,\uin ts who could J'.st1111f~:c:1i~ects be? "They wo 

.. . \l,,,cretic il·gwl1Jt\\0U 
sidrred "' rrs- le \\·Jll lrom a cc in -' • t ... anst . . r, I rn or J 11, - • II ted no ,... 
pra <'} ,ts orm. \::~, l; .111 lq:1sl.it• ,r, .ire at rJrc1enrt •. rfcct sketch, ma}' bl c cbo u: an imperfect~ 

• • 1 . . 1111.:ht an 1111 c . · and t 1at 50rnc J1 

1 .1 J·rr, 111 t 111 vcn • . . but ,Ill 11111111a11on, • . d ac any race, 
,"\X • to the que,11,ms 111 the tcxt 'such an answer, an ' . di 

( ){{,Hi,>IIS ',f the' nur,t· IO be [,l~~·,1,1 '~':,r\\:~~1ccessity. of the_ !~::-for proofs of tlus 
affi•rclir1.i: an_ ol ihc d1th,ulty. a< \\t a . t, recur I<> cxpcncnc. 
rx,·mp/1Ju,1t1<>t1 If It wc·re thought nccc·s,.ir? '·d not be l,mg ,,·antlllS· the part of popL 
•1 thr diJjicu_lry LLllt ·, and chi< ncccrnty, tht·,. II~'. J-111e:mt endeavours_ on_ enious books, 
as ll'l'll as ,m- T~kc, for instance, so n1an). ,, ~I rcco111111cndation~ Ill /1~~ in such :ind s1 
portaiue of, this bodies and so many well-!n~a1s1scmblies fro111 making car the intended P, 
bra11ch ef soc11ce ' . •prcsentatJ\'c 3 1 . ro answ d • rcspcc 
-attempts to ~est.:ai~t:t;~~I~ ~~1d such an e~cct. s~~~~ln;~\\ir law conside;l~is :ork: bl 
l'·mit the power tasc • ,,·re a perfect mastery m thkc of1'n the preface to Id prevent d 

>SC req1 • f y spo ·en . wou ay 
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J 1 ·,,e JCS 11 1110Jcr,1te ms ,., . tcnns, 1 . nee WJ 
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/t'~iJ/,1/llfl'S. Icing cuuchc< JII I • to bt· conceJ\'C ' :a if not in 111osc_. l to prevent 

• 'bser\"cd ~o frequcn; } t lw·1d would, in n1:in~;1d in attcn1pun[ing of then 

xx• ·11. 
f:• .. :.-illll/'fr: 
A111eric,111 ,h--
clarc1li<'rlS of 
rigl,ts. 

o • futrlll)' on t 1.1 • ti the letter, 'b" ·ng the Jll3 I y express 
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d1sc1~u • ( bad Jaws, you \\ fall Jaws: qui /,all become ' . 
111ak111µ o "S perhaps even o say y,,,,, Jaws s,·11d he Jcgisl:atJOJ 

ry J:n~ ' vcrc co ' t 111y 111 • • hint (ion, 
ncl'C\Sal II. if each man 1 ·,,g ,,,/,i<h is ,111t o y be 111et wit Jy-cre:itcjnagJobc 
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!he following, to go no farther, is the first and fundamental article: 
!hat there are certain natural rights, of which men, when they form a 

soaal _compact, ca_nnot d~prive or divest their posterity, among which are 
the Cil.J'?Ymcnt of hfc and liberty, witl1 the means of acquiring, possessing, and 
protcctmg property, and pursuing and obtaining happiness and safety.' 
. Not to dwell on the oversight of confining to posterity the benefit of the 

r_ights thus declared, what follows? That-as against those whom the protec­
tion, thus meant to be afforded, includes-every law, or other order, divesti11~ 
a man of the enjoymc/11 qf l[{c or liberty, is void. 

Therefore this is the case, amongst others, with every coercive law. 
Therefore, as agaimt the persons thus protected, every order, for example, 

to pay money on the score of taxation, or of debt from individual to individual, 
or otherwise, is void; for the elfcct of it, if complied \vith, is 'to depri~e and 
di,,cst him,' pm talllo, of the enjoyment of liberty, viz. the liberty ofpa~g or 
nor paying as he thinks proper: not to mention the species opposed to_1mp1:son­
mc:nt, in the even of such a mode of coercion's being resorted to: likewue of 
property, which is itself a '111ca11s of acq11iri11g, possessi11g, and protecti11g property, 
,md of p11rs11i11r: a11d obtaining happiness and sefety. d 

Tlicrcfore ~!so, as against such persons, every order to attack an dme_ 
enemy in time of war, is also void: for, the necessary effect of such 311 or eris 
'to deprir,e some of them of the enjoyment of life.' 

The above-mentioned consequences may suffice for examples, amongSt 311 

endless Ira.in of similar oncs.1 I meditation 
Leaning on his elbow, in an attitude of profound and ~o cmn t Marcel) 

'I Vhat a 11111/titmle of things there arc' (exc(aimcd the dancmg-mas er 
'i11t1111i1111et! '-May we now add?--a11d III a larv. 

. h 'd •n the French work above 1 The Virginian Declaration of Rig ts, m ' 1 . • tcd in the publi-
d I b d I 1 t fJune t 776 IS not mser , quote , to 1ave ccn cnactc t 1c s O • . ' d 11 states of America, &c. 

cation entitled 'The Co11stit11tio11s o_( the m'.cral '."d;t'k,~' rillted [or Stockdale a11d 
P11blislicJ by order of Co11gms: P/11/adclph!a I'."'11e ~ntai!s the form of govem­
Walkcr, Lo11do11, 1782: tl1ough tl1a_t publicano~i ~c 6th of May and the 5th of 
ment enacted in the same convcnnon, bctwee 
July in the same year. . . . . d Declaration of Rights, of the p_ro-

.Uut in that same publication 1s contamc ; d 1780 which in its first aruclc 
vince of i\Jassac/111setts, dated in the years ) 77 af Pc,m;yJi,ania, dated between 
is a little similar: also one of the provi:c~ 0 • nilarity is rather more con­
July 15th and September 28th, in whic tic su 
siderablc. . d ,,Jenee published by fongr/d 

Moreover, the famous Dedaratroll ef. 111 epe~ on in these words: We ho 
July 5th 1776 after a preambular opemng, go t d eq11a/ • t/iat they are ~11dued 

• ' ff • J ti I all 111c11 are crca c • Jifi' e J,/,erty, these truths to be sel -eJ1111c11t: ,a . 1 . 1 at amo11gst 1/io.<e are • 
by the creator 111ith ccrtai11 rma/ien,,ble rig ,ts. t 1 . th 

• 1 • • hich cla1ms c and the p11rs11it <!} iappmess.. f Ri hts is that it seems, w . : and in 
The Virgini~n Declaration o delto those of the other Pro".:::J•general 

honour of havmg served as a 1~0 1 t to the above-menn 
f h b I cling arncle at eas • • 197 respect o t c a ovc ca S Recherches, &c. J. • uld be rested upon 

Declaration of Independence. cc t'onal a cause sho , 
Who can help lamenting, that_ so_ ra I than ro remove them. othing so 

reasons so much fitter to beget ~bJecnoannsd, hearty about mtheasufirerss,t f~,rance in 
• ' I 3I11IDOUS • bi c .,,., But with men, w 10 are WI fa reason: nor 1s t s . jnstead of the 
b • the character o ,.1 h prenmes, weak ut may pass m 1 . has supporte.,., t e, 1 1 , • 7 .. 

the world where the cone usion • . . • 0 

premises the conclusion. • • • 
r1: )..I\ 4o 

/• ' {, /~. lo·j}: 
~\-·· r • 
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