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Introduction

he question of the power of Parliament to amend the

Constitution of India was considered by a Bench of thirteen
Judges of the Supreme Court—the largest Bench ever constituted-
in Kesavananda Bharati’s Case (1973) Supp. SCR 1. The judg-
ment of the Court in that case was pronounced on April 24,
1973. The majority while upholding the twenty-fourth
amendment, twenty-ninth amendment and parts of twenty-
fifth amendment, held that Article 368, which deals with the
amendment of the Constitution, does not enable Parliament to
alter the basic structure or framework of the Constitution. The
majority also held that the second part of section 3 of the
Constitution (twenty-fifth amendment) Act was invalid.

During the course of discussion preceding the forty-
second amendment of the Constitution, many things were said
about the judiciary as also about the judgment of the Supreme
Court in Kesavananda Bharati’s Case and the concept of the basic
structure of the Constitution. It is not the purpose of this
book to say anything about the merits of that amendment or
about the question as to whether despite the addition of the
new clause in Article 368 of the Constitution (that no amendment
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of the Constitution shall be called in question in any
court), the validity of the forty-second amendment can still be
challenged in courts. All that this book deals with is : (a)
whether the denigration of the judiciary was well-deserved and
(b) whether the criticism of the judgment in Kesavananda
Bharati’s Case and of the concept of the basic structure of the
Constitution was well-informed.

As the judgment of the author in Kesavananda Bharati’s
Case has been considered crucial, the author has referred only
to that judgment in dealing with the criticism which has been
levelled against it and the concept of the basic structure of the
Constitution. It would also be apposite to reproduce paragraphs
from that judgment without any comments in answering some
of the queries and clearing some of the doubts raised about that
judgment. Comments have been avoided so that the reader
may form his own view of the matter.
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General Power of
Amendment of the
Constitution

he question has sometimes been posed as to whether the

judgment in Kesavananda Bharati’s Case creates difficulties
for the Parliament in exercising its general power of amendment
of the Constitution. Reproduced below are passages from the
_judgment which provide an answer to this question.

The next question which should now engage our attention is
about the necessity of amending the Constitution and the
reasons which weighed with the framers of the Constitution for
making provision for amendment of the Constitution. A
Constitution provides the broad outlines of the administration
of a country and concerns itself with the problems of the
Government. This is so whether the Government originates in
a forcible seizure of power or comes into being as the result of
a legal transfer of power. At the time of the framing of the
Constitution many views, including those emanating from
conflicting extremes, are presented. In most cases the Constitution
is the result of a compromise between conflicting views.
Those who frame a Constitution cannot be oblivious of the
fact that in the working of a Constitution many difficulties
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would have to be encountered and that it is beyond the wisdom
of one generation to hit upon a permanently workable solution
for all problems which may be faced by the State in its onward
march towards further progress. Sometimes a judicial
interpretation may make a Constitution broad-based and put
life into the dry bones of a Constitution so as to make ita
vehicle of a nation’s progress. Occasions may also arise where
judicial interpretation might rob some provision of a Constitution
of a part of its eflicacy as was contemplated by the framers.
of the Constitution. If no provision were made for the
amendment of the Constitution, the people would be left with
no remedy or means for adapting it to the changing need of
times and would per force have recourse to extra-constitutional
methods of changing the Constitution. The extra-constitutional
methods may sometimes be bloodless but more often they
extract a heavy toll of the lives of the citizens and leave a trail
of smouldering bitterness. A State without the means of some
change, as was said by Burke in his Reflections on
Revolution, is without the means of its conservation. Without
such means it might even risk the loss of that part ot the
Constitution which it wished the most religiously to preserve.
According to Dicey, twelve unchangeable Constitutions of
France have each lasted on an average for less than ten years
and have frequently perished by violence. Iouis Phillipe’;
monarchy was destroyed within seven years of the time when
Tocqueville pointed out that no power existed legally capable
of altering the articles of the Charter. On one notorious
instance ot least—and other examples of the same phenomenon
might be produced from the annals of revolutionary France—
the immutability of the Constitution was the ground or excuse
for its violent subversion.

% % %

According to Finer, the amending clause is so fundamental to a
Constitution that it may be called the Constitution itself (see
Finer, The Theory and Practice of Modern Government,
pp. 156-7). The amending clau§e, it has been said, is the most
important part of a Constitution. Upon its existence and
truthfulness, i.e., its correspondence with real and natural
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conditions, depends the question as to whether the State shall
develop with peaceable continuity or shall suffer alterations of
stagnation, retrogression, and revolution. A Constitution,
which may be imperfect and erroneous in its other parts, can
be easily supplemented and corrected, if only the State be
truthfully organised in the Constitution; but if this be not
accomplished, error will accumulate until nothing short of
revolution can save the life of the State (see Burgess, Political
Science and Comparative Constitutional Law, Vol. I, p. 137).
Burgess further expressed himself in the following words:

It is equally true that development is as much a law of
state life as existence. Prohibit the former, and the latter
is the exitstence of the body after the spirit has departed.
When, in a democratic political society, the well-matured,
-long and deliberately formed will of the undoubted majority
can be persistently and successfully thwarted, in the
amendment of its organic law, by the will of the minority,
there is just as much danger to the state from revolution
and violence as there is from the caprice of the majority,
where the sovereignty of the bare majority is acknowledged.
The safeguards against too radical change must not be
exaggerated to the point of dethroning the real sovereign
(ibid., p. 152).

Justifying the amendment of the Constitution to meet the present
conditions, relations and requirements, Burgess said we must
not, as Mirabeau finely expressed it, lose ‘the grande morale in
the petite morale’.

According to John Stuart Mill, no Constitution can expect
to be permanent unless it guarantees progress as well as order.
Human societies grow and develop with the lapse of time, and
unless provision is made for such constitutional readjustments
as their internal development requires, they must stagnate or
retrogress.

& 9% £ 3

The machinery of amendment, it has been said, should be like a
safety valve, so devised as neither to operate the machine with
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too great facility nor to require, in order to set it in motion, an
accumulation of force sufficient to explode it. In arranging it,
due consideration should be given on the one hand to the
requisites of growth and on the other hand to those of
conservatism. The letter of the Constitution must neither be
idolized as a sacred instrument with that mistaken conservatism
which clings to its own worn-out garments until the body is
ready to perish from cold, noryet ought it to be made a plaything
of politicians, to be tampered with and degraded to the level of
an ordinary statute (see J.W. Garner, Political Science and
Government, p. 538).

The framers of our Constitution were conscious of the
desirability of reconciling the urge for change with the need of
continuity. They were not oblivious of the phenomenon writ
large in human history that change without continuity can be
anarchy; change with continuity can mean progress; and
continuity without change can mean no progress. The
Constitution-makers have, therefore, kept the balance between
the danger of having a non-amendable Constitution and a
Constitution which is too easily amendable. It has accordingly
been provided that except for some not very vital amendments
which can be brought about by simple majority, other amendments
can be secured only if they are passed in each House of
Parliament by a majority of the total membership of that House
and by a majority of not less than two-thirds of the members of
each House present and voting. Provision is further made that
in respect of certain matters which affect the interest of the
States, the amendment must also be ratified by the legislatures of
not less than one-half of the States by resolution to that effect.
1t can, therefore, be said that while a provision has been made
for amendment of the Constitution, the procedure for the bringing
about of amendment is not so easy as may make it a plaything
of politicians to be tampered with, and degraded to, the level of
ordinary statutes. The fact that during the first two decades
after the coming into force of the Constitution tt.le amenqlpg
Bills have been passed without much difﬁculty with requisite
majority is a sheer accident of history and is duc to thehfag ﬂiat
one party has happened to bF in absolute majority atb;. e Centre
and many of the States. This circumstance cannot obliterate the
fact that in normal circumstances when there are well-balanced
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parties in power and in opposition the method of amending the
Constitution is not so easy.

Another circumstance which must not be lost sight of is
that no generation has monopoly of wisdom nor has any
generation a right to place fetters on future generations to mould
the machinery of Government and the laws according to their
requirements. Although guidelines for the organization and
functioning of the future Government may be laid down and
although norms may also be prescribed for the legislative activity,
neither the guidelines should be so rigid nor the norms so
inflexible and unalterable as should render them to be incapable
of change, alteration and replacement even though the future
generations want to change, alter, or replace them. The guidelines
and norms would in such an event be looked upon as fetters and
shackles upon the free exercise of the sovereign will of the
people in times to come and would be done away with by
methods other than constitutional. It would be nothing short of
a presumptious and vain act and a myopic obsession with its
own wisdom, for one generation to distrust the wisdom and good
sense of the future generations, and to treat them in a way as
if the generations to come would not be sui juris. The grant of
power of amendment is based upon the assumption that as in
other human affairs, so in Constitutions, there are no absolutes
and that the human mind can never reconcile itself to fetters in
its quest for a better order of things. Any fetter resulting from
the concept of absolute and ultimate inevitably gives birth to the
urge to revolt. Santayana once said: ‘Why is there sometimes
a right to revolution? Why is there sometimes a duty
to loyalty? Because the whole transcendal philosophy, if
made ultimate, is false, and nothing but a selfish perspective
hypostasized, because the will is absolute neither in the individual
nor in the humanity...” (see Santayana, German Philosophy
and Politics, 1915, pp. 645-9, quoted by Frankfurter J. in
Mr. Justice Holmes, 1931 ed., p. 117). What is true of transcendal
philosophy is equally true in the mundane sphere of a
constitutional provision. An unamendable Constitution, according
to Mulford, is the worst tyranny cf time, or rather the very
tyranny of time. It makes an earthly providence of a convention
which was adjourned without day. It places the sceptre over a
frec pecple in the hands of dead men, and the only office left to
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the people is to build thrones out of the stones of their sepulchres
(see J.W. Garner, Political Science and Government, pp. 537-8).

According to Woodrow Wilson, political liberty is the right
of those who are governed to adjust Government to their own
needs and interest. Woodrow Wilson in this context quoted
Burke who had said that every generation sets before itself some
favourite object which it pursues as the very substance of liberty
and happiness. The ideals of liberty cannot te fixed from
generation to generation; only its conception can be, the large
image of what it is. Liberty fixed in unalterable law would be
no liberty at all. Government is a part of life, and with life, it
-must change, alike in its objects and in its practices; only this
principle must remain unaltered—this principle of liberty, that
there must be the freest right and opportunity of adjustment.
Political liberty consists in the best practicable adjustment
between the power of the Government and the privilege of the
individual; and the freedom to alter the adjustment is as
important as the adjustment itself for the ease and progress of
affairs and the contentment of the citizen (see Woodrow Wilson,
Constitutional Government in the United States, pp. 4-6).

Each generation, according to Jefferson, should be
considered as a distinct nation, with a right by the will of the
majority to bind themselves but none to bind the succeeding
generations, more than the inhabitant of another country. The
earth belongs in usufruct to the living, the dead have neither
the power nor the right over it. Jefferson even pleaded for
revision or opportunity for revision of Constitution every
nineteen years. Said the great American statesman:

The idea that institutions established for the use of the
nation cannot be touched or modified, even to make them
answer their end, because of rights gratuitiously supposed
in those employed to manage them in the trust for the
public, may perhaps be a salutary provision against the
abuses of a monarch, but is most absurd against the
nation itself. Yet our lawyers and priests generally
inculcate this doctrine and suppose that prec:ding
generations held the earth more freely than we do, had a
right to impose laws on us, unalterable by ourselves, and
that we, in the like manner, can make laws and impose
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burdens on future generations, which they will have no
right to alter; in fine that the earth belongs to the dead
and not the living.

The above words were quoted during the course of the debate
in the Constituent Assembly (see Constituent Assembly Debates,
Vol. XI, p. 975).

Thomas Paine gave expression to the same view in the
following words:

There never did, there never will, and there never can,
exist a parliament, or any description of men, or any
generation of men, in any country, possessed of the right
or the power of binding and controlling posterity to the
‘end of time’, or of commanding for ever how the world
shall be governed, or who shall govern it; and therefore
all such clauses, acts or declarations by which the makers
of them attempt to do what they have neither the right
nor the power to do, nor the power to execute, are in
themselves null and void. Every age and generation must
be as free to act for itself in all cases as the ages and
generations which preceded it. The vanity and presumption
of governing beyond the grave is the most ridiculous and
insolent of all tyrannies. Man has no property in man;
neither has any generation a property in the generations
which are to follow.

% ** &

‘What we are concerned with is as to whether on the true
construction of Article 368, the Parliament has or has not the
power to amend the Constitution so as to take away or abridge
fundamental rights. So far as this question is concerned, the
answer, in may opinion, should be in the affirmative, as long as
the basic structure of the Constitution is retained.
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Basic Structure of
the Constitution

he concept of the basic structure of the Constitution has:

been the subject of considerable controversy in the context
of the amendment of the Constitution. The following paragraphs
Sfrom the author’s judgment throw light on this concept:

We may now deal with the question as to what is the scope of
the power of amendment under Article 368. This would depend
upon the connotation of the word ‘amendment’. Question has been
posed during arguments as to whether the power to amend under
the above article includes the power to completely abrogate the
Constitution and replace it by an entirely new Constitution. The
answer to the above question, in my opinion should be in the
negative. [ am further of the opinion that amendment of the
Constitution necessarily contemplates that the Constitution has
not to be abrogated but only changes have to be made in it, The
word ‘amendment’ postulates that the old Constitution survives.
without loss of its identity despite the change and continues even
though it has been subjected to alterations. As a result of the
amendment, the old Constitution cannot be destroyed and done
away with; it is retained though in the amended form. What ther
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is meant by the retention of the old Constitution? It means the
retention of the basic structure or framework of the old
Constitution. A mere retention of some provisions of the old
Constitution even though the basic structure or framework of the
Constitution has been destroyed would notamount to the retention
of the old Constitution. Although it is permissible under the
power of amendment to effect changes, howsoever important, and
to adapt the system to the requirements of changing conditions, it
is not permissible to touch the foundation or to alter the basic
institutional pattern. The words ‘amendment of the Constitution’
with all their wide sweep and amplitude cannot have the effect
of destroying or abrogating the basic structure or framework of
the Constitution. It would not be competent under the garb of
amendment, for instance, to change the democratic Government
into dictatorship or hereditary monarchy, nor would it be
permissible to abolish the Lok Sabha and the Rajya Sabha.
The secular character of the State according to which the State
shall not discriminate against any citizen on the ground of
religion only cannot likewise be done away with. Provision
regarding the amendment of the Constitution does not furnish
a pretence for subverting the structure of the Constitution nor
can Article 368 be so construed as to embody the death-wish
of the Constitution or provide sanction for what may perhaps
be called its lawful harakiri. Such subversion or destruction
cannot be described to be amendment of the Constitution as
contemplated by Article 368.

The words ‘amendment of this Constitution’ and ‘the
Constitution shall stand amended’ in Article 368 show that what
is amended is the existing Constitution, though in an amended
form. The language of Article 368 thus lends support to the
conclusion that one cannot, while acting under that article,
repeal the existing Constitution and replace it by a new
Constitution.

The connotation of the amendment of the Constitution
was brought out clearly by Pandit Nehru in the course of his
speech in support of the First Amendment wherein he said that
¢5 Constitution which is responsive to the people’s will, which
is responsive to their ideas, in that it can be varied here and
there, they will respect it all the more and they will not fight
against, when we want to change it.” It is, therefore, plain that
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what Pandit Nehru contemplated by amendment was the
varying of the Constitution ‘here and there’ and not the
elimination of its basic structure for that would necessarily result
in the Constitution losing its identity.

Reference to some authorities in the United States, so far
as the question is concerned as to whether the power to amend
under article five of US Constitution would include within
itself the power to alter the basic structure of the Constitution,
are not helpful because there has been no amendment of such a
character in the United States. No doubt the Constitution of
the United States had in reality, though not in form, changed
a good deal since the beginning of last century. But the change
had been effected far less by formally enacted constitutional
amendments than by the growth of customs or institutions
which have modified the working without altering the articles of
the Constitution (see A.V. Dicey, The Law of the Constitution,
Tenth ed., p. 129).

It has not been disputed during the course of arguments
that the power of amendment under Article 368 does not carry
within itself the power to repeal the entire Constitution and
replace it by a new Constitution. If the power of amendment
does not comprehend the doing away of the entire Constitution
but postulates retention or continuity of the existing Constitution,
though in an amended form, question arises as to what is the
minimum of the existing Constitution which should be Ileft
intact in order to hold that the existing Constitution has been
retained in an amended form and not done away with. In my
opinion, the minimum required is that which relates to the
basic structure or framework of the Constitution. If the basic
structure is retained, the old Constitution would be considered
to continue even though other provisions have undergone
change. On the contrary, if the basic structure is changed,
mere retention of some articles of the existing Constitution
would not warrant a conclusion that the existing Constitution
continues and survives.

Although there are some observations in ‘Limitations of
Amendment Procedure and the Constituent Power’ by Conrad
to which it is not possible to subscribe, the following observations,
in my opinion, represent the position in a substantially correct
manner:
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Any amending body organized within the statutory
scheme, howsoever verbally unlimited its power, cannot
by its very structure change the fundamental pillars
supporting its constitutional authority.

It has further been observed:

The amending procedure is concerned with the statutory
framework of which it forms part itself. It mayeffect
changes in detail, remould the legal expression of
underlying principles, adapt the system to the needs of
changing conditions, be in the words of Calhoun ‘the
vis-medicatrix of the system’, but should not touch its.
foundations.

Asimilar idea has been brought out in the following passage.
(see Carl J. Friedrich, Man and His Government, 1963 p. 272.)

A Constitution is a living system. But justas in a living
organic system, such as the human body, various organs
develop and decay, yet the basic structure or pattern
remains the same with each of the organs having its proper
function, so also in a constitutional system the basic
institutional pattern remains even though the different
component parts may undergo significant alterations. For
it is the characteristic of a system that it perishes when
one of its essential component parts is destroyed. The
United States may retain some kind of constitutional
government, Without, say, the Congress or the federal
division of powers, but it would not be the constitutional
system now prevailing. This view is uncontested even by
many who do not work with the precise concept of a
Constitution here insisted upon.

According to ‘The Construction of Statutes’ by Crawford,
a law is amendcd when it is in whole or in part permitted to
remain and something is added to or taken from it or in some
way changed or altered in order to make it more complete or
perfect or effective. It should be noticed, however, that an
amendment is not the same as repeal, although it may operate as
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arepeal to a certain degree. Sutherland in this context states
that any change of the scope or effect of an existing statute
whether by addition, omission, or substitution of provisions
which does not wholly terminate its existence whether by an
Act purporting to amend, repeal, revise or supplement or by
an Act independent and original in form, is treated as
amendatory.

It is, no doubt, true that the effect of the above conclusion
at which I have arrived is that there would be no provision in
the Constitution givingauthority for drafting a new and radically
different Constitution with different basic structure or framework.
This fact, in my opinion, would not show that our Constitution
has a lacuna and is not a perfect or a complete organic instru-
ment, for it is not necessary that a Constitution must contain a
provision for its abrogation and replacement by an entirely new
and different Constitution. The people in the final analysis are
the ultimate sovereign and if they decide to have an entirely new
Constitution, they would not need the authority of the existing

Constitution for this purpose.
Subject to the retention of the basic structure or framework

of the Constitution, I have no doubt that the power of amend-
ment is plenary and would include within itself the power to
add, alter or repeal the various articles including those relating
to fundamental rights. During the course of years after the
Constitution comes into force, difficulties can be experienced in
the working of the Constitution. It is to overcome those
difficulties that the Constitution is amended. The amendment
can take different forms. It may sometimes be necessary to
repeal a particular provision. (?f the Constitution without
substituting another provision in its place, It may in respect of
a different article become necessary to replace it by a new
Provision. Necessity may also be felt in respect of a third article
to add some further clauses in it. The addition of the new clauses
can be ejther after repealing some of the earlier clauses or by
adding new clauses without repealing any of the existing clauses.
Experience of the working of the Constitution may also make it
DNecessary to insert some new and additional articles iq the
Constitution, Likewise, €xperience might reveal the necessity of
deleting some existing articles. All these measures, in my opinion,
Would lie within the ambit of the power of amendment. The
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denial of such a broad and comprehensive power would introduce
a rigidity in the Constitution as might break the Constitution.
Such a rigidity is open to serious objection in the same way
as an unamendable Constitution.

The word ‘amendment’ in Article 368 must carry the same
meaning whether the amendment relates to taking away or
abridging fundamental rights in Part IIT of the Constitution or
whether it pertains to some other provision outside Part III of
the Constitution, No serious objection is taken to repeal, addition
or alteration of provisions of the Constitution other than those
in Part III under the power of amendment conferred by Article
368. The same approach, in my opinion, should hold good
when we deal with amendment relating to fundamental rights
contained in Part I1I of the Constitution. It would be impermissible
to differentiate between scope and width of power of amendment
when it deals with fundamental right and the scope and width
of that power when it deals with provisions not concerned with
fundamental rights.

We have been referred to the dictionary meaning of the
word ‘amend’, according to which, to amend is to ‘free from
faults, correct, rectify reform, make alteration, to repair to better
and surpass’. The dictionary meaning of the word ‘amend’ or
<amendment’, according to which power of amendment should
be for purpose of bringing aboutan improvement, would not, in
my opinion, justify a restricted construction to be placed upon
those words. The sponsors of every amendment of the Constitution
would necessarily take the position that the proposed amendment
is to bring about an improvement on the existing Constitution.
There is indeed an element of euphemism in every amendment
because it proceeds upon the assumption on the part of the
proposer that the amendment is an improvement. In the realities
and controversies of politics, question of improvement becomes
uncertain with the result that in legal parlance the word
amendment when used in reference to a Constitution signifies
change or alteration. Whether the amendment is in fact, an
improvement or not, in my opinion, is not a justiciable matter,
and in judging the validity of an amendment the courts would
not go into the question as to whether the amendment has in
effect brought about an improvement. It is for the special
majority in each House of Parliament to decide as to whether it
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constitutes an improvement; the courts would not be substituting
their own opinion for that of the Parliament in this respect.
Whatever may be the personal view of a judge regarding the
wisdom behind or the improving quality of an amendment, he
would be only concerned with the legality of the amendment,
and this, in its turn, would depend upon the question as to
whether the formalities prescribed in Article 368 have been
complied with.

The approach while determining the validity of an
amendment of the Constitdtion, in my opinion, has necessarily
to be different from the approach to the question relating to the
legality of amendment of pleadings. A Constitution is essentially
different from pleadings filed in court of litigating parties.
Pleadings contain claim and counter-claim of private parties.
engaged in litigation, while a Constitution provides for the
framework of the different organs of the State, viz., the executive,
the legislature and the judiciary. A Constitution also reflects the
hopes and aspirations of a people. Besides laying down the
norms for the functioning of different organs, a Constitution
encompasses within itself the broad indications as to how the
nation is to march forward in times to come. A Constitution
cannot be regarded as a mere legal document to be read as a
will or an agreement nor is Constitution like a plaint or written
statement filed in a suit between two litigants. A Constitution
must of necessity be the vehicle of the life of a nation. It has
also to be borne in mind that a Constitution is not a gate
but a road. Beneath the drafting of a Constitution is the
awareness that things do not stand still but move on, that life of a
progressive nation, as of an individual, is not static and stagnant
but dynamic and dashful. A Constitution must therefore
contain ample provision for experiment and trial in the task of
administration. A Constitution, it needs to be emphasized, is not
a document for fastidious dialectics but the means of ordering
the life of a people. It had its roots in the past, its continuity
is reflected in the present and it is intended for the unknown

future.
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Our Constitution postulates Rule of Law in the sense of
supremacy of the Constitution and the laws as opposed to
arbitrariness. The vesting of power of exclusion of judicial
review in a legislature, including State legislature, contemplated
by Article 31-C, in my opinion, strikes at the basic structure of

the Constitution.*

*The matter is dealt with at length in Chapter 5.



4

Property Rights and
Socio-Economic
Measures

It is sometimes said that the judgment in Kesavananda Bharati’s
Case and the concept of the basic structure of the Constitution
provide a shield for property rights and stand in the way of socio-
economic legislation. The following passages from the author’s
Judgment would help us to appreciate as to whether this criticism
is well-informed.:

Sir.ce the latter half of the eighteenth century when the idea of
political equality of individuals gathered force and led to the
formation of democratic governments, there has been a great
deal of extension of the idea of equality from political to
economic and social fields. Wide disparities in the standard of
living of the upper strata and the lower strata as also huge
cor.centration of wealth in the midst of abject poverty are an
index of social mal-adjustment and if continued for long, they
give risc to mass discontent and a desire on the part of those
belonging to the lower strata to radically alter and, if necessary,
blow up the social order. As those belonging to the lower strata
constitute the bulk of the population, the disparities provide a
fertile soil for violent upheavals. The prevention of such upheaval
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is not merely necessary for the peaceful evolution of society, it
is also in the interest of those who belong to the upper strata to
ensure that the potential causes for violent upheaval are eliminated.
Various remcdies have been suggested in this connection ard
stress has been laid mainly upon having what is called a welfare
state. The modern States have consequently to take steps with a
view to ameliorate the conditions of the poor and to narrow the
chasm which divides them from the affluent sections of the
population. For this purpose the State has to deal with the
problems of social security, economic planning and industrisl
and agrarian welfare. Quite often in the implementation of these
policies, the State is faced with the problem of conflict between
the individual rights and interests on the one side and rights and
welfare of vast sections of the population on the other. The
approach which is now generally advocated for the resolving of
the above conflict is to look upon the rights of the individuals
a; conditioned by social responsibility. Harold Laski while
dealing with this matter has observed (see, Encyclopaedia of the
Social Sciences, Vol. 1X, p. 445).

The struggl: for freedom is largely transferred from the
plane of political to that of economic rights. Men become
less interested in the abstract fragment of political power
an individual can secure thanin the use of massed pressure
of the groups to which they belong to secure an increasing
share of the social product...so long as there is inequality,
it is argued, there carnot be liberty. The historic
inevitability of this evolution was seen a century ago by de
Tocqueville. It is interesting to compare this insistence that
the democratization of political power means equality and
that its absence would be regarded by the masses as
oppression with the argument of Lord Acton that liberty
and equality are antitheses. To the latter liberty was
essentially an autocratic ideal; democracy destroyed
individuality, which was the very pith of liberty, by seeking
identity of conditions. The modern emphasis is rather
towards the principle that material equality is growing
inescapable and that the affirmation of personality must
be effective upon an immaterial plane.
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I may also refer to another passage. (See Harold Laski, Grammar
of Politics, p. 99.)

The state, therefore, which seeks to survive must continually
transform itself to the demands of men who have an equal
claim upon that common welfare which is its ideal purpose
to promote.

We are concerned here, not with the defence of anarchy,
but with the conditions of its avoidance. Men must learn
to subordinate their self-interest to the common welfare.
The privileges of some must give way before the rights of
all. Indeed, it may be urged that the interest of the few is
in fact the attainment of those rights, since in no other
environment is stability to be assured.

A modern State has to usher in and deal with large schemes
having social and economic content. It has to undertake the
challenging task of what has been called social engineering, the
essential aim of which is the eradication of the poverty, uplift of
the downtiodden, the raising of the standards of the vast mass of
people and the narrowing of the gulf between the rich and the
poor. As occasions arise quite often when the individual rights
clash with the larger interests of the society, the State acquires
the power to subordinate the individual rights to the larger
interests of society as a step towards social justice. As observed
by Roscoe Pound (see Roscoe Pound, Jurisprudence, Vol. 1,
p. 434) under the heading ‘Limitations on the Use of Property’:

Today the law is imposing social limitations—limitations
regarded as involved in social life. It is endeavouring to
delimit the individual interest better with respect to social
interests and to confine the legal right or liberty or privilege
to the bounds of the interest so delimited.

To quote the words of Friedmann (see Friedmann, Legal Theory,
p- 406, 5th ed):

But modern democracy looks upon the right to property
as one conditioned by social responsibility by the needs of
society, by the ‘balancing of interests’ which looms so
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large in modern jurisprudence, and not as a pre-ordained
and untouchable private right.

With a view to bring about economic regeneration, the
State devises various methods and puts into operation certain
socio-economic measures. Some of the methods devised and
measures put into operation may impinge upon the property
rights of individuals. The courts may sometimes be sceptical
about the wisdom behind those methods and measures, but that
would be an altogether extraneous consideration in determining
the validity of those methods and measures. We need not dilate
further upon this aspect because we are only concerned with the
impact of the Preamble. In this respect I find that although it
gives a prominent place to securing the objective of social,
economic and political justice to the citizens, there is nothing in
it which gives primacy to claims of individual right to property
over the claims of social, economic and political justice. There
is, as a matter of fact, no clause or indicator in. the Preamble
which stands in the way of abridgement of right to property for
securing social, economic and political justice. Indeed, the dignity
of the individual upon which also the Preamble has laid stress,
can only be assured by securing the objective of social, economic
and political justice.

#* & %*

Apart from what has been stated above, we find that both before
the dawn of independence as well as during the course of debates
of the Constituent Assembly stress was laid by the leaders of the
nation upon the necessity of bringing about economic regeneration
and thus ensuring social and economic justice. The Congress
Resolution of 1929 on social and economic changes stated that
‘the great poverty and misery of the Indian people are due, not
only to foreign exploitation in India but also to the economic
structure of society, which the alien rulers support so that their
exploitation may continue. In order therefore to remove this
poverty and misery and to ameliorate the cordition of the Indian
masses, it is essential to make revolutionary changes in the
present economic and social structure of society and to remove
the gross inequalities’. The resolution passed by the Congress

. 57896
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in 1931 recited that in order to end the exPlOitaﬁO“ of the

masses, political freedom must include real economic freedom
of the starving millions. The Objectives Resolution which was
moved by Pandit Nehru in the Constituent Assembly on Decamber
13, 1946 and was subsequently passed by the Constituent Assembly
mentioned that there would be guarantzed to all the people of
India, ‘justice, social, cconomic, and political; equality of status, of
opportunity and before the law; freedom of thought, expression,
belief, faith, worship, vocation, association and action, subject
to law and public morality’. It would, therefore, appear that
even in the Objectives Resolution the first position was given
to justice—social, economic and political. Pandit Nehru in the
course of one of his speeches, said:

The service of India means the service of the millions who
suffer. It means the ending of poverty and ignorance and
disease and inequality of opportunity. The ambition of
thz greatest man of our generation has been to wipe every
tear from every eye. That may be beyond us, but as long

as there are tears and suffering, so long our work will not
be over.

Granville Austin in his book Extracts from the Indign

Constitution : Cornerstone of Nation after quoting the above words
of Pandit Nehru has stated:

Two revolutions, the national and the social, had been
running parallel in India since the end of the First World
War. With independence, the national revolution would
be completed, but the sccial revolution must go on.
Freedom was not an end in itself, only ‘a means to an
end’, Nehru had said, ‘that end being the raising of
the people...to higher levels and hence the general
advancement of humanity’.

The first task of this Assembly (Nehru told the members)
is to free India througha new Constitution, to feed the
starving people, and to clothe the naked masses, and to
give every Indian the fullest opportunity to develop himself
according to his capacity.

K. Santhanam, a prominent southern member of the
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Assembly and editor of a major newspaper, described the
situation in terms of three revolutions. The political
revolution would end, he wrote, with independence. The
social revolution meant ‘to get (India) out of the medievalism
based on birth, religion. custom, and community and
reconstruct her social structure on modern foundations of
law, individual merit, and secular education’. The third
revolution was an economic one: The transition from
primitive rural economy to scientific and planned agriculture
and industry. Radhakrishnan (now President of India),
believed India must have a ‘socio-economic revolution’
designed not only to bring about the real satisfaction of
* the fundamental needs of the common man’, but to go
much deeper and bring about ‘a fundamental change in
the structure of Indian society’.
On the achievement of this great social change depended
India’s survival. ‘If we cannot solve this problem soon’
Nehru warned the Assembly, ‘all our paper Constitutions
will become useless and purposeless...’.

% L3 &

“The choice for India’ wrote Santhanam, ...is batween
rapid evolution and violent revolution...because the Indian
masses cannot and will not wait for a long time to obtain
the satisfaction of their minimum needs’.

* % %

What was of greatest importance to most Assembly
members, however, was not that socialism be embodied in
the Constitution, but that a democratic Constitution and
with a socialist bias be framed so as to allow the nation in
the future to become as socialist as its citizens desired or
its needs demanded. Being, in general, imbued with the
goals, the humanitarian bases, and some of the techniques
of- social democratic thought such was the type of
Constitution that Constituent Assembly members created.

Dealing with the Directive Principles, Granville Austin writes:
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In the Directive Principles, however, one finds an even
clearer statement of the social revolution. They aim at
. making the Indian masses free in the positive sense, free
from the passivity engendered by centuries of coercion by
society and by nature, free from the abject physical
conditions that had prevented them from fulfilling their
best selves.

& % *

By establishing these positive obligations of the State, the
members of the Constituent Assembly made it the
responsibility of future Indian governments to find a
middle way between indidivdual liberty and the public
good, between preserving the property and the privilege of
the few and bestowing benefits on the many in order to
liberate ‘the powers of all men equally for contributions to
the common good’.

¥ % &

The Directive Principles were a declaration of economic
independence, a declaration that the privilege of the
colonial era had ended, that the Indian people (through
the democratic institutions of the Constitution) had
assumed ecconomic as well as political control of the
country and that Indian capitalists should not inherit the
empire of British colonialists.

Pandit Nehru, in the course of his speech in support of the
Constitution (First Amendment) Bill, said:

And as I said on the last occasion the real difficulty we
have to face is a conflict between the dynamic idegg
contained in the Directive Principles of Policy and the
static position of certain things that are called ‘fundamentay’
whether they relate to property or whether they relate to
something else. Both are important undoubtedly. How are
you to get over them? A Constitution which is unchanging
and static, it does not matter how good it is, how perfect
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it is, is a Constitution that has past its use.

Again, in the course of his speech in support of the Constitution
{Fourth Amendment) Bill, Pandit Nehru said:

But, I say, that if that is correct, there is an inherent
contradiction in the Constitution between the fundamental
rights and the Directive Principles of State Policy. There-
fore, again, it is up to this Parliament to remove that
contradiction and make the fundamental rights subserve
the Directive Principles of State Policy.

It cannot, therefore, be said that the stress in the impugned
amendments to the Constitution upon changing the economic
structure by narrowing the gap between the rich and poor is
a recent phenomenon. On the contrary, the above material
shows that this has been the objective of the national leaders
since before the dawn of independence, and was one of the
underlying reasons for the First and Fourth Amendments of
the Constitution. The material further indicates, that the
approach adopted was that there should be no reluctance to
abridge or regulate the fundamental rights to p:operty if it was
felt necessary to do so for changing the economic structure
and to attain the objectives contained in the Directive
Principles.

So far as the question is concerned as to whether the
right to property can be said to pertain to basic structure or
framework of the Constitution, the answer, in my opinion,
should plainly be in the negative. Basic structure or framework
indicates the broad outlines of the Constitution while the right
to property is a matter of detail. It is apparent from what has
been discussed atove that the approach of the framers of the
Constitution was to subordinate the individual right to property
to the social good. Property right has also been changing from
time to time. As observed by Harold Laski in Grammar of
Politics, the historical argument is fallacious if it regards the
regime of private property as a simple and unchanging thing.
"The history of private property is, atove all, the record of the
most varied limitations upon the use of the power it implies.
Property in slaves was valid in Greece and Rome; it is no
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longer valid today. Laski in this context has quoted the following
words of John Stuart Mill:

The idea of property is not some one thing identical
throughout history and incapable of alteration...at any
given time it is a brief expression denoting the rights over
things conferred by the law or custom of some given
society at that time; but neither on this point, nor on any
other, has the law and custom of a given time and place,
a claim to be stereotyped for ever. A proposed reform in
laws or customs is not necessarily objectionable because
its adoption would imply, not the adaption of all human
affairs to the existing idea of property, to the growth and
improvement of human affairs.

POSTSCRIPT

Within two days of the decision of the Supreme Court on
November 7, 1975 in the case of Shrimati Indira Gandhi v,
Shri Raj Narain wherein the Court struck down clause (4) of
Article 329-A of the Constitution inserted by the thirty-ninth
amendment* on the ground of being violative of the basic
Structure of the Constitution, a 13-Judge Bench was constituted
On November 10 to consider the correctness of the view that
Parliament cannot by amendment alter the basic structure of
framework of the Constitution. Directions for con:tituting sych
2 Bench, it would appear, had been issued earlier. The hearing
before the Bench lasted for two days. The Bench was dissolveq
after a mogt impassioned address by Mr. Palkhivala, counsel for
the opposite party, wherein he contended that no case had been
made for reconsidering the correctness of the view taken ip
Kesqvananda Bharati’s Case that Parliament cannot by amendment
Change tpe basic structure or framework of the Constitution. Tt
Was Observed by the Court while dissolving the Bench that the
Zl;emﬁed matter be placed before the Constitution Bench whjch

ter considering the matter might if it thought necessary refer
€ matter to 5 larger Bench. During the course of those hearings
efore the 13-Judge Bench certain questions were put from the

*For detailed discussion, see Chapter 6.



PROPERTY RIGHTS AND SOCIO-ECONOMIC MEASURES 27

Bench to the Attorney-General on the subject as to whether the
concept of the basic structure of the Constitution had stood in
the way of socio-economic legislation. The replies given by the
learned Attorney-General throw a flood of light on that question.
The questions and answers were reported extensively in the
Press. The Press reports have been referred to by Seervai. (See
Seervai, Constitutional Law of India, Vol. II, Second edition,
p. 1532.) 'It would be worthwhile to reproduce below those
questions and answers:

Mr. Justice Khanna—‘Has this theory of basic structure
impzded or come in the way of legislating any socio-economic
measure?’

The Attorney-General—‘No, that is not the only question.
You don’t require the power for amending non-essential parts
of the Constitution.

To a similar question from Chandrachud J., the Attorney-
General replied that the question was how Parliament was to
amend the Constitution ‘to-morrow’. ¢(The Attorney-General)
noted how a provision of the 39th Amendment had been struck
down only last Friday’ (the Attorney-General added), ‘Socio-
economic measures are not the only thing, important as they are,
at the same time the very structure of government is the object

of the amending power’.



5

Article 31-C and

Judicial Review

The second part of Article 31-C which was inscrted by the

Twenty-fifth Amendment was the first constitutional amendment
to be struck down by the Supreme Court in Kesavananda
Bharati’s Case. Article 31-C reads as under-:

‘31-C. Notwithstanding anything contained in Article 13,
no law giving effect to the policy of the State towards
securing the principles specified in clause (b) or clause (c)
of Article 39, shall be deemed to be void on the ground
that it is inconsistent with, or takes away or abridges any
of the rights conferred by Article 14, Article 19 or Article 31;
and no law containing a declaration that it js for giving
effect to such policy shall be called in question in any
court on the ground that it does not give effect {o such
policy :

Provided that where such law is made by the Legislature
of a State, the provisions of this article shall not apply
thereto unless such law, having been reserved for the
consideration of the President, has received his assent.’



ARTICLE 31-C AND JUDICIAL REVIEW 29.

The passages in the author’s judgment incorporating reasons for

striking down the second part of Article 31-C are reproduced
below:

We may now deal with the second part of Article 31-C,
according to which no law containing a declaration that it is
for giving effect to the policy of State towards securing the
principles specified in clause (b) or clause (c) of Article 39 shall
be called in question in any court on the ground that it does
not give effect to such policy. The effect of the second part
is that- once the declaration contemplated by that article is
made, the validity of such alaw cannot be called in question
in any court on the ground that it is inconsistent with or takes
away or abridges any of the rights conferred by Articles 14, 19
or 31 of the Constitution. The declaration thus gives a
complete protection to the provisions of law containing the
declaration from being assailed on the ground of being
violative of Articles 14,19 or 31. However tenuous the
connection of a law with the objective mentioned in clause (1)
and clause (c) of Article 39 may be and however violative it
may be of the provisions of Articles 14, 19 and 31 of the
Constitution, it cannot be assailed in a court of law on the said
ground because of the insertion of the declaration in question
in the law. The result is that if an Act contains 100 sections
and 95 of them relate to matters not connected with the
objectives mentioned in clauses (b) and (c) of Article 39, but the
remaining five sections have some nexus with those objectives
and a declaration is granted by the Legislature in respect of the
entire Act, the 95 sections which have nothing to do with the
objectives of clauses (b) and (c) of Article 39, would also get
protection. It is well-kngwn that S‘tate le.gislatures are »quite often
swayed by localand regional considerations. It is not difficult to
conceive of laws being made by a State legislature which are
directed against citizens of India who hail from other States onthe
ground that the residents of the State in question are economically
backward. For example, a law might be made that as the old
residents in the State are economically backward and those who
have not resided in the State for more than three generations have
an affluent business in the State or have acquired property in the
State, they shall be deprived of their business and property
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with a view to vest the same in the old residents of the State.
Such a law if it contains the requisite declaration, would be
protected and it would not be permissible to assail it on the
ground of being violative of Articles 14, 19 and 31 of the
Constitution even though such a law strikes at the integrity
and unity of the country. Such alaw might also provoke the
!egislatures of other States to make laws which may discriminate
1n the economic sphere against the persons hailing from the
State which was the first to enact such discriminatory law.
There would thus be a chain reaction of laws which in the
very nature of things would have a divisive tendency from a
national point of view. The second part of Article 31-C
W°1.11d thus provide the cover for the making of laws with a
Tegional or local bias even though such lawsimperil the oneness
Otj the nation and contain th: dangerous seeds of national
d}$integration. The classic words of Justice Holmes have 3
direct application to a situation like this. Said the great Judge:

I do not think the United States would come to an end
if we lost our power to declare an Act of Congress void.
I do think the Union would be imperiled if we could not
make that dcclaration as to the laws of the scveral States.
(Holmes, Collected Legal Papers (1920), pp. 295-6)

The fact that the assent of the President wou'd have to be
Obtajneq for such a law might not provide an effective safeguard
“¢Cause occasions can well be visualized when the State
“Oncerned might pressurise the Centre and thus secure the
assent of the President. Such occasions would be much more
l:‘e‘:luent when the party in power at the Centre has to depend
l.e[:;on the political support of a regional party which is

Ponsible for the law in question passed by the State
eg151ature.
It seems that while incorporating the part relating to
Tation in Article 31-C, the sinister implications of this
uniy Were not taken into account and its repercussions op the

Y of the country were not realised. In deciding the
E,Zesuon relating to the }’a’lidity of this part of Article 3].C,

thould not, in my opinion, take too legalistic a view, A
*€alistic judgment would indeed be a poor consolation if it

decly
Part
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affects the unity of the country. It would be apposite in this
context to reprocuce a passage from Story’s Conuncntaries on
the Constitution of the United States wherein he adopted the
admonition of Burke with a slight variation as under:

The remark of Mr. Burke may, with a very slight change
of phrase be addressed as an admonition to all those
who are called upon to frame, or to interpret a
Constitution. Government is a practical thing made for
the happiness of mankind, and not to furnish out a
spectacle of uniformity to gratify the schemes of visionary
politicians. The business of those, who are called to
administer it, is to rule, and not to wrangle. It would
be a poor compensation, that one hxd triumphed in a
dispute, whilst we had lost an empire; that we had
frittered down a power, and &t the same time had
destroyed the republic (para 456).

The evil consequences which would flow from the second
part of Article 31-C would not, however, be determinative of
the matter. I would, therefore, examine the matter from a legal
angle. In this respect I find that there can be three types of
constitutional amendments which may be conceived to give
piotection to legislative measures and make them immune
from judicialscrutiny or attack in court of law.

‘According to the first type, after a statute has already
peen enacted by the legislature a constitutional amendment is
made in accordance with Article 368 and the said statute is
inscrted in the Ninth Schedule under Article 31-B. Such a
statute or any of the provisions thereof cannot be struck down
in a court of lawand cannot be deemed to be void or ever to
have become void on the ground that the statute or any
provisions thereof is inconsistent with or takes away or abridges
any of the rights conferred by any provision of Part III. In
such a case, the provisions of the entire statute are placed
before each House of Parliament. It is open to not less than
one-half of the members of each House and not less than
two-thirds of the members of easch House voting and present
after applying their mind to either place the statute inthe Ninth
Schedule in its entirety, or a part thereof, or not to do so. It is
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only if not less than one-half of the total members of each
House of Parliament and not less then two-thirds of the mem-
bers present and voting in each House decide that the provisions
of a particular statute should be protected under Article 31-B
either in their entirety or partly that the said provisions are
inserted in the Ninth Schedule. A constitutional amendment of
this type relates to an existing status of which the pro isions
can be examined by the two Houses of Parliament and gives
protection to the statute from being struck down on the ground
of being violative of any provision of Part III of the Constitu-
tion. Such an amendment was introduced by the Constitution
(First Amendment) Act, 1951 and its validity was upheld in
Sunkari Prasad’s Case (1952) SCR 89.

The second type of constitutional amendment is that
where the constitutional amendment specifies the subject in
respect of which a law may be made by the legislature and the
amendment also provides that no law made in respect-of that
subject shall be deemed to be void on the ground that it is
inconsistent with or takes away or abridges any of the rights
conferred by Part III of the Constitution. In such a case the
law is protected even though it violates the provisions of Part
IIT of the Constitution. It is, however, open in such a case to
the court, on being moved by an aggrieved party, to see whether
the law has been made for the purpose for which there is consti-
tutional protection. The law is thus subject to judicial review
and can be struck down if it is not for the purpese for which
protection has been afforded by the constitutional amendment.
To this category belong the laws made under Article 31-A of
the Constitution, which has specified the subjects for which laws
might be made, and gives protection to those laws. It is always
open to a party to assail the validity of sucha law on the ground
that it does not relate to any of the subjects mentioned in Article
31-A. It is only if the court finds that the impugned law relates to
a subject mentioned i