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THE TRANSFER OF PROPERTY ACT 

(ACT NO. IV OF 1882) 

[As amended by Act XX of 1929, Act V of 1930, Act XXXV of 1934 ar.d 
the Governm61tt of India (Adaptation of Laws) Order, 1950]. 

An Act to amend the law relating to the transfer of property 
by act of partie&. 

Preamble.-Whereas it is expedient to define and amend certain parts 
of the law relating to the transfer of property by act of the parties ; it is hereby 
enacted as follows :-

CHAPTER l 

Pr6liminary . 

1. Short title.-This Act may be called the Transfer of Property Act, 
1882. 

Commencement.-lt shall come into force em the first day of July, 1882. 

Ell tent. ---1 t extends, in the first instance, to the whole of India except 
t~1e territories which, immediately before the lst November, 1956, were comp· 
nsed in ParL .B States or in the States of *.Bombay, Punjab, and Delhi. 

Bu 1 this Act or any part thereof rna y, by notification in the Official 
Gazette, be extended to the whole or any part of the said States by the State 
Governmeut concerned. 

And any State. Guvcrmnent may,* * from time to time, by nutiiication 
in the Official Gazette, exempt, either retruspectivdy or prospectively, any 
part of the tc.rritories admmistercd l>y such State Govcwmelll from all or any 
of the frJilowing provisions, namely : 

Section 54, paragraphs 2 and 3, 59, 107 and 123. 

Notwithstanding anything in the foregoing part of this scetion, section 
54, pa1agraphs 2 and 3, 59, 107 and 123 shall not extend or be extended to 
any district or tract or country for the time being excluded fro:n the operation 
of the Indian Registration Act, 1908, under the power conferred by the first 
section of that :\ct, or otherwise. 

2. Repeal of Acts.-In the territories to which this Act extends for 
the time being the enactments apccificd in the schedule hereto annexed shall 
be repealed to the extent therein menioned. But nothing herein contained 
shall ue deemed to affect-

•Sub. by the Adaptation of Laws (No. 2) Order of 1956. 
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Saving of certain anactmeuts, incidmls, rights, liabilities, etc. (a) the pro vis· 
ions of enactment not hereby expressly repealed; 

(b) any tPrm or incidents of any contract or constitution of propertY 
which are consistent with the provisions of this Act, and are allowed by the 
law for the time being in force; 

(c) any right or liability arising out uf a legal relation constituted before 
this Act comes into force; or any relief in respect of any such right or 
liability ; or 

ld) save as provided by section 57 and Chapter IV of this Act, any 
transfer by operation of law, or by, or in execution of, a decree or order of a 
Court of competent jurisdiction·, ·-

and nothing in the second chapter of this Act shall be deemed to atrect 
any rule of * * * 
Mohammadan * * law. 

* 

3. Interpretation clause.-In this Act, unless there is something 
repugnant in the subject or context-

"immovable property" does not include standing timber 1 growing crops, 
or grass; 

"instrument" means a non-testamentary instrument; 

"attested", in relation to an instrument means, and shall be deemed 
always to have meant, attested by two or more witnesses each of whom has seen 
the executant si.gn or affix ~is mark to the instrument; or has seen some other 
person sign the ~nstrument m the presence and by the direction of the execu:· 
ant or has rcce1ved from the executant a personal acknowledument of h1S 
sig~ature or mark, or of th~ signature of such other persons and e~ch of whom 
has signed the instrument m the presence of the executant, but it shall not be 
necessary that more than one of such witnesses shall have been present at the 
same time, and no particular fvrm uf attestation shall be necessary; 

''regiat~red" x~:u:a~s registered in any part of the territories under the 
law for the hme bcmg 111 force regulating the registration of documents; 

"attached to the earth" means-
( a) rooted in the earth, in the case of trees or shrubs; 
(b) imbedded in the earth, as in the case of walls or buildings; or 

(c) attached to what is so imbedded for the permanent beneficial 
enjoyment of that to which it is attached; 

"actionable claim" means a claim to any debt, other than a debt secured 
by mortgage of immovable property or by hypothecation or pledge of movable 
property, or to any beneficial interest in movable pro?erty not in the possession 
either actual or constructive, of the claimant, which the Civil Courts recognize 
as affording grounds for relief, wheth~.;r such debt or lenelicial interest be 
existent, accruing, conditional or contingent; 

a person is said to have "110tice" of a fact when he actually knows that 
fact, or when, but for wilful abstention from an inquiry or search which he 
ought to have made, or grcss negligence, he would have known it. 

Explanation I.-Where any transaction relating to immovable proi?erty is 
required by law to be and has been effected by registered instrument, any 
person acquiring such property or any part of, or share or interest in, such 
property, shall be deemed to have I.lOttce of suc!t instrument as from the date of 
registration or, where the pro!Jerty 1s nut all Situated in one sub-district, or 
where the registered instrument has been registered under sub-section (2) of 
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section 30 of the Indian Registration Act, l 908, from the earliest date on which 
any memorandum of such registered instrument has been filed by a_ny ~ub-~e­
gistrar within whose Sub·dis1rict any part of the property_ wlucn ~~ bem.g 
acquireu, or of the property wherein a sh:~.re or intc::rest is bemg acqUlred, 1S 

situated: 
Provided tl1at- . 
(1) the instrument has been registered anJ its registration completed m 

the manner prescribed ,bY the Indian Registration Act, 1908, and the rules 
made thereunder ; 

(2) the instrument or memorandum has been duly entered or filed, aa 
the case may be, in books kept under section 51 of that Act; and 

(3) the particulars regarding _the tr~nsaction to which t?e instrum~nt 
relates have been correctly entered m the mdex kept under secuon :.>5 of that 
Act. 

Expla1zation li-Any person acquiring any immovable property or any 
share or interest in any such property shall be deemed to have notice of the 
title, if auy, of any person who is for the time being in actual possession 
thereof. 

Expla1zatiun lll.-A penon shall be deemed to have had notice of any 
fact if his agent acquires notice thereof whilst acting on his behalf in the 
course of business to which the fact is material : 

provided thav, if the agent fraudulently conceals the fact, the princip:tl 
shall not be charged with notice thereof as against any person who was a party 
to or otherwise cognizant of the fraud. 

4. Enactments relating to contracts to be taken as part of Contract 
Act.-The chapttn and scet.ious uf this Act which relate to contracts shall be 
taken as part of the Indian Coutract Act, 1872 ; 

And ~ection 54, paragraphs 2, 3, :l!:J, 107 and 123 shaH be read as supple­
mental to tlte Indian Registration Act, 1908. 

CHAPTER II 
Of Transfer of l!rope,·ty by Act of Parties 

(A) Transfer of Property, whether movable or immovable. 
5. ''Transfer of Property'' defined.-In the following section ''trans­

fer of property" means an act by wluch a living person conveys property, in 
present or in future, to one or more other laving persons or to hirnseJf, or to 
himself and one or more other living persons ; and '·to transfer property" is to 
perform such act. 

In this section 'living penon' includes a company or association or body 
of individuals, whether incorporated or not, but nothing herein contained 
shall dit:ct any law for the time being in force relating to transfer of property 
to or Ly C(,mpanies, associatiuns or bodies of individuals. 

6. What may be transferred.-Property of any kind may by trans· 
ferred, except as otherwise provided by this Act, or by any other law for the 
time beihg in force. 

(a) .The (ha.n~e of an heir:apparcnt succeeding to an estate, the chailCe 
of a relauou ol,tau;Jng a legacy on the . death of a kinsman, or any other mere 
possibility of a like nature, caunot be transferred. 

tb) A mer(; ri6ht of re-entry for breach of a condition subsequent cannot 
be transferred tv anyone except the owner of the property affected thereby. 

2 
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(c) An easement cannot be transferred apart from the dominant herit­
age. 

(d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(dd) A right to future maintenance, in whatsoever manner arismg, sccu­
rerl or determined, cannot be transferred. 

(e) A mere right to sue cannot be transferred ••. 

(f) A public office cannot be transferred, nor can the salary of a public 
ufficer, whether Lefore or after it has become payable. 

(g) Stipends allowed to military, naval, air force and civil pcnsionerll of 
the Government and political pensions cannot be transferred. 

(h) No transfer can be made ( 1) in so far as it is opposed to the nature of 
imcrest affected thereby or {2) for an unlawful object for consideration within 
the meaning of section 23 of the Indian Contract Act, 1872, or (3) to a person 
legally disqualified to be a transferee. 

(i) .i\"othing in this section shall be deemed to authorise a tenant having an 
untransferable right of occupancy, the farmer or an estate in respect of which 
default has been made in paying revenue, or the lessee of •an estate under the 
management of a Court ot' Wards, to assign his interest as such tenant, farmer 
or lessee. 

7. Persons competent to transfer.-Every person compe1ent to con· 
tract and entitled to transferable pro,Jeny, or authorized to dispose of transfer• 
able prope~ty, not his .own, is competent to ~r~nsfer such ·property, either 
wholly or 111 part, and etther abso!utely or cond1t10ua.lly, in the circumstances, 
to the extent, and in the manner allowed. and prescribed by any law for the 
time being in force. 

8. Operation of transfer.-Unless a different intention is expressed 
or necessarily implied, a trausfer of property pa!!~es forthwith to the transferee 
an the interest which the transferor is then capable of passing in the property. 
and in the legal incident thereof. 

Such incidc11ts include, where the property is land the easement an· 
ncxeri thereto·, the rents and prolits thereof accruing after' the tramfcr and all 
thing& attached tu the earth ; · ' 

and, where the property is machiner)' attached to the earth the mova-
ble parts thereof ; ' 

and, wh~re the property is a bouse, the easements auncxed thl·reto the rent 
thereof accruing after the transfer aud the locka, keys, bars, doors,' wmdows 
auu all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable claim, the secur• 
ities th~refor, {except where they are also for other debts or cl<lims not tram• 
ferred to the transferee), but not arrears of interest accrued befot e the trans• 
fer; 

· and, ':"here the prop_t.:rty is ~oncy or ot~tcr property yielding income:, the 
intercat or mcome thcrcol accrumg ahcr the: tranafcr takes a: t euec . 
. . 9. Oral traasfehr~ -hA tr~~afcr. of pt·operty may be made without wri-

ung 111 cvl:ry case m w u: a wntmg IS not expressly required by law. 
10. Condition• re•training alienation.-Where · t ferred 

aubjecl to a coudition or limitation, absolutely reatrai~~~~e:~~ 1~r:~:r~ree or 
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any person claiming uncler him from partin[< with, or disposing of, his interest 
in the property, the condition or limitation is void, except in the cas~ o_f a 
Lease where the condition is for the benefit of the lessor or those cla1mmg 
under him : provided that property may be transferred to or for the benefit 
of a woman (not being a Hindu, Muhammadan, or Budhhist), so that she 
shall not have power during her marriage to transfer or charge the same .or 
her beneficial h•terest ther•in. ' 

11. Restriction repugnant to interest, created.-Where, on a trans­
fer of property, an interest therein is created absolutely in favour of any 
person, but the terms of the transfer direct that such interest shall be applied 
or enjoyed by him in a particular manner, he shall be entitled to receive 
and dispose of such intc rest as if there were no such direction. 

Where any such direction has been made in respect of the piece of 
impwvable property for the purpose of securing the beneficial enjoyment of 
another piece of such property, nothing in this section shall be deemed to 
affc:'Ct any right which the transferor may have to enforce such direction or any 
remedy which he may have in respect of a breach thereof. 

12. Condition making interest determinable on insolvency or 
attempted alienation.-When property is transferred subject to a condition 
or limitation making any interest therein, reserved or given to for the benefit 
of a~y person, to cease on his becoming insolvent or endeavouring to transfer 
or d1spose of the same, such condition or limitation is void. 

Nothing in this section applies to a condition in a lease for the benefit 
nf the lessor or those claimiug under him. 

13. Transfer for benefit of unborn person.-Where, on a transfer of 
pr?perty, an interest therein is created for the benefit of a person not in 
ex1stc nee at the date of the transfer, subject to a prior interest created by the 
same transfer, the int crest created for the benefit of such person shall not 
take effect, unless it extends to the whole of the remainin<>' interest of the 
transferor in the property. " 

illustration 

. . A tramfers property of which he is the owner, to B, in tr•Jst for A and 
Ius l!Hended \\'ife successively for their lives and, after the death of the survi­
vor for the eldest son of the intended marriage for life, and after his death 
fdr A's second son. The interest so created for the benefit of the eldest son 
?oes not take effect, because it does not extend to the whole of A's remaining 
mterest in the property. 

U. Rule against perpetuity.-No transfer of property can operate to 
create a11 interest which is to take effect after the lifetime of one or more 
persons living at the date of such transfer, anti the miuority of some person who 
shal~ be in existence <>t the expiration of that period, and to whom if he 
attams full age, the interest created is to belnng. 

15. Transfer to a clase some of whom come under Section~ U 
and 14.-If, on a transfer of property, an interest therein is created for the 
benefit of a elaas of persona with regard to some of whom such interest 
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fails Ly reason of any of the rules contained in Section 13 and 14, such inter·· 
est fails in regard to those persons only and not in regard to the whole class. 

16. Transfer to take effect on failure of prior interest.-Where, 
hy rea• on of any rules contained in section 13 and 14, an interest created 
for the benefit of a person or of a class of persons fails in regard to such person 
or the whole c f such class, any interest created in the same transaction and 
intended to take effect after 0r upon failure of such prior interest also fails. 

17. Direction for accumulation.-( 1) Where the terms of a 
transfer of property diccct that the income arising from the property shall be 
accumulated either wholly or in part durin~ a pe~iod longer than-

(o) the life of the transferor, or 

(b; a period of eighteen years from the date of the transfer, 
such dirfction shall, save as hereinafter provided, be void to the 

extent to which the period during whith the accumulation is directed exceeds 
the longer of the afnrcsaid periods and at the end of ~uch last mcnt~cned 
period the property :md the mcome thereof. shall be dtsposed of as 1f the 
period during which the accumulation has been directed to be made has 
elapsed. 

(2) This section shall not affect any direction for accumulation for the 
purpose of-

(i) the payment of the debts of the transferor or any other person taking 
any interest under the transfer, or 

(ii: the provision of portions for children or remoter issue of the trans­
feror or cf any other person taking any interest under the transfer, or 

(iii) the pr~serv~tion or maintenance of the property transferred: 
and such d1rccuon may be made accordingly . 

. 18. Transfer in perpetuity fo_r benefit of public.- I' he restrictions in 
sectanns 15, 16 and 17 shall not apply m the case of ,ransfer of property for the 
benefit of the pul.llac in the adva11cement of reliu1' 0 r knowlecl<re com'nc:rc::, • ::J •• , 0 , 

hLalth, safety, or any other obJect benefici:d to mankind. 

_19.. Vested. interest.-'\ here, on a transfer of property, an interc~t 
~herew IS created In favour of a pe~son without specifying the time when 1t 
IS to take t·~ctt, (.r tn terms s~ec1fymg that it is to take effect forth·Nith, or on 
the happt:n~ng of_an eHnt wh1ch must happen, such interest is vested, unles' 
a tor.tr<>ry mtentwn aJ.pcars frcm the terms of the transfer. 

A vested interest is not defeated by the death of the transferee before he 
obtains possession. 

Explanation -An intention that an interest shall not be vested is not 
to be inferred merely from_ a _Provision whereby the enjoyment there.->f is 
postpoNed, or whereby a pnor mterest i~ the same property is given or rcser~­
ed to somt: other person, or whereby mcome arising from the property IS 

directed to be accumulated until the time of enjoyment arrives, or from a 
provisic·n that if a particular event shall happen, the interest ~hall pass to 
another person. ' 

20. When unborn person acquires vested interest oo transfe~ 
for his beoefit.-Where, on a trarsfer o_l property an interest t~ere~n ts 
created for the benefit of a person nut then laving, he acquires upon hlS b1rth, 
unless a contrary intention appears from the terms of the transfer, a vested 
intertst a);hough he may not be entitled to enjoyment thereof immediately 
ou his IJirtb, 
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21. Contingent interest.-Where, on a transfer of property, an inte:est 
therein is created in favour of a person to take effect only on the happemng 
of a specified uncertain even~, or if a spe~ified un~ertain ~ve~t shaH not happen, 
such a person thereby acq~.ures a .conungen t mterest m t11e proper~v. Such 
interest becomes a vested mterest, m the former case, on the happemng of the 
event, in the latter, when the happening of the event becomes impossible. 

. Exc6ption.-Where, un_der a trans!e; of prop~rty, a person becomes 
ent1tled to an interest therem,~pon attammg a particular age, and the trans· 
fer or also gives to him absclutely the income to arise from such interest before 
he reaches that age, or directs the income or so much thereof as may be 
necessary to be applied for his benefit, such interest is not contingent. 

22. Transfer to m.em.bers of class who attain a particular age.­
Where on a transfer of property, an interest therein is created in favour of 
such U:embers only of a class as shall attain a particular age, such interest docs 
not vest in any member of the class who has not attained that age. 

3. Traosfer contingent on happening of specified uncertain 
·event.-Where, on a transfer of pr<>perty, an intereH therein is to accrue to a 
specified person if a 11pecincd uncertain ev::nt shall happen ami no time is 
mentioned for the occun ence of that event, the interest fails unless such event 
happens before, or at the same time as, the intermediate or precedent ir.terelit 
ceases to exist. 

24. Transfer to 11uch of certain person11 as survive at some period 
not specified.-Where, on a transf~r of property, an interest therein is to 
accrue to such of certain persons as shall be 5urviving at .50lile period, but the 
exact period is not specified, the interest shall go to such of them as shall be 
alive when the int•.:rmediate or precedent interest ceases to exist, unleas a 
contrary intention appears from the terms of the transfer. 

Illustration 

A transfers prot-erty to B for life, and after his death to C and D, equally 
t?. te divided Letween them, or to the survivor of them. C dies during the 
Ide of B. D survives B. At B's death the property passes to D. 

25. Conditional transfer.-An interest created on a transfer of pro· 
pe:ty and dependent upvn a condition fails if the fulfilment of the condition 
~.s Impossible, o1· is f<JJ Liddc:n Ly law, or is of ~uch a nature that, if permitted, 
lt would defeat the provisions of any law, or is fraudulent or involves or 
implies injury to the person or p10perty of another, or the Co~rt re<>ards it a5 
immoral or opposed to public poli(.y. "' 

Illustrations 
(a) A lets a farm to Bon condition that he shall walk a hundred miles 

in an l10ur. The lease is void. 
(b) A gives Rs. 500 to B on condition that he shall marry A's daughter 

C. At thL tiatc uf the transfer, C wa~ dealt, The tramfer is .void. 
(c) A transfers Rs. 5li0 tuB <m condition that he shall murder C. The 

transfer is void. 

ld) A namfns Rs. :.00 to his niece C if she will desert her husuand. The 
transfer is voiJ. 

26. Fulfilment :»f conditi3n precedent.-Whr::re the terms of a 
tra~sfer of property impose a lOndition to he fulftllcJ before a person can t£>ke 
an mterest in the property, the condition shall be deemed to have been 
fulfilled if it has been subs~an tially complied with. 
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Illustrations 

. A transfers Rs. 5,0~0 to B on condit!on 
1,a) f C D and E. E dies. B marries With 

consent 0 have fulfilled the condition. 

that he Bh 11 . 
the co a marry WIth the 

n5ent of C and D. B is 

d rned to .. 
ee transferred Rs. 5,000 to B on condlti on that he shall ~ with 

(b) At ot c, D and E. B marries without the consent of C D maJ ~ but 
the consehn ·r consent after the marriage. B has not fulfilled the' adn't' • 

• t e1 . 1 con 1 10n. 
obtalns Coodit1ooal transfer to one person coup ed· With t £ r to 

27. 11 failure of prior dispo sition.-Where, on a transfer ~a~~;rty 
an~ther ~ therein. is ~reat~~ in favour of . one per.son, and ~ ~he sam~ 
an Inter~ an ultenor d1spostt10n of the same 1nterest Is mad . Y favour of 
traosac~~~~ the prior disposition unde.r the transfer. shal_l fail~ 1~e ulterior 
anoth~1 ! 11 shall take effect upon the fa1lurc: of the pnor disposition although 
dispos.JUO, maY not have occurred in the manner conternpta1 'd by the 
the fadurc e 

ansferor. 
tr .vhere the intention of the parties of the transaction is that the 

. Bu~,i~ osition shall take effect only ia the .even.t ?f the prior disposition 
ultenor. P particular manner, the ultedM dispositiOn shall not take effect 
failing In a ior disposition fails in that manner. 
unless the pr 

illustrations 

1 transfers Rs. 500 to B on condition that he shall execute a certain 
(a~ 1•. tbrcr: mo11ths after A's death, and if he should neglect to do so 
Wit 110 l"f . TL. d' . . . c f • lease B ciies in A's 1 etune. ms Isposttlon m 1avour o C takes effect. 

to C. · 1 · · f b t · h b A transters property to us WI e ; u , m cases e should die in his 
. i~~. transfers to B th~t which he ha_d transferr~d _to her. A and his 

l1~et . h tJ<•ether un Jer circumstances wh1ch make 1t 1 rnpossible to prove 
w1fe phen~jcd "'before him. The disposition in favour of B does not take effect. 
that 5 e • s:- d' · I h · · 28. Ulterior tcans•er con 1t10na on appen~ng or not happening 

. ·aed event. --On a transfer of property an Interest therein may be 
ot spe;•t 1 accrue to any person with the condition superadded that in case a 
crea~~ d (uncertain event shall happen such interest shall pass to another 
specJliC · · fi d · h 11 r that in case a spec1 e uncerta111 event s a not happen such 
person, (:hall pass to anuther person. In each case the dispositions are subject 
intelr..:st les contained in secliuns I 0, 12, :L I, 22, 23, 24, 25 and 27. 
to t 1e ru 

.;9 F•dfillnent of condition subsequent.-An ulterior disposition of 
k.- d. coutemplalt:d by the last precedin:; section cannot take effect unless 

the 10 Ji tion is strictlv fulfilled. 
the con · 

illustration 

A transft:rs Rs. 500 to B, to be paicl to him on his attaining majority or 
. g wnh a proviso that it B dies a minor or marries without C's 

:~:J~~: ;heRs. SOU shall go to D. B marries when only 17 years of age, 
without C's consent. ·1 he transfer of D takes effect. 

30 Prior dispositioo is not affected by in"Validity of ulterior_ die-
• . ' If the ulterior dispusi ~ion is not valid, the prior disposition IS not pos_JtioD.- . 

affected by It. Ill · ustrat&on 
A tramfers a farm to B for her life, and, if she does- not desert her 

husband, to c. B is entitled to the farm durin~ her life as if no condition 
had teen i C!Serted. 
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31. Condition that transfer shall cease to have effect in case speci­
fied uncertain event happens or does not happen,-Subject to the provi­
sions of section 12, on-a transfer of property an interest tl~ere~n may be cre~ted 
with the condition superadded that it shall cease to exiSt m case a specified 
uncertain event shall happen, or in case a specified uncertain event shall not 
happen. 

lllustratiortS 
(a) A transfers a farm to B. for her life, with a proviso that in case B cuts 

down a certain wood, he loses his life interests in the farm. 
(b) A tranafers a farm to B, provided that, if B shall not. go to England 

within three years after the date of the transfer, his interests in the farm 
cease. B does not go to England within the term prescribed. His interest in 
the farm ceases. 

32. Such condition must not he invalid.-In order that condition 
that an interest shall cease to exist may be valid, it is necessary that the 
event to which it relates be one which could legally constitute the condition 
of the creation of an interest. 
. 33. Transfer conditional on performance of act, no time being 
specified for performances.-Where, on a transfer of property, an interest 
'therein is created subject to a condition that the persou taking it shall perform 
-,a certain act, but no time is specified for the performance of the act, condition 
is broken when he renders impossible, permanently or for an indefinite period, 
the performance of the act. 

34. Transfer conditional on performance of act, time.being \speci­
fied.-Where an act is to be performed by a person either as a condition to 
be fulfilled before an interest created on a transfer of property is enjoyed by 
him, or as a condition on the non-fulfilment of which the interest is to pass 
from him, to another person, and a time is specified for the performance of 
the ac:t, if such performance within the specified tirne is prevented by the 
fraud of a person whl1 would be direcrly benefited by non.fulfilment of the 
condition, such further time, shall, as against him be allowed for performing 
the act as shall be requisite to make up for the delay caused by such 
fraud. But if no time is specified for performance of the act, then, if its 
performance is by the fraud of a person interested in the no u-fulfilment of the 
condition rendered impossible or indefinitely postponed, the condition shal!, 
as against him, be deemed to have been fulfilled. 

Election 
35. Election when necessary.-( l) Where a person professes to transfer 

property which he has no right to transfer, and as part of the same transaction 
confers any benefit on the owner of the property, such o.vner must elect either 
to confirm such transfer or to dissent from it, and in the latter case ht: shall 
relinquish the benefit so conferred, and the benefit so relinquished shall revert 
to the transferor or his repreaentative as if it had not been disposed of subject 
ucvcrthclass, 

where the transfer is gratuitous, and the tramferor has, before the 
election, died or utherwist! become incapabl'= of making a fresh transfer, 

and in all cases where the transfer is for comideution, 
to the charge uf making good to the disappJinted transferee the amount 

or value of the propeny attempted t0 be transferred to him. 
Illustrations 

, ( l) The farm of S·1ltanpur is the property of C and wvrth Rs. 800. A, by 
an mstrumcnt of giftprofcsses to transfer it to B, ;;iving by the same instrument 
Rs. 1,000 tu U. C elects to retain the farm. He forfeits the gift of Rs. l,OUO. 
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In the same case, A dies before the election. His repr.::sentative must, 
out ot Rs. 1,000 pay Rs, 800 to B. 

(2) The rule in the first paragraph of this section applies whether the 
transferor d<,cs or docs not believe that which he professes to transfer to be 
his own. 

(3) A person taking no benefit directly under a transaction, but deriving 
a benefit under it indirectly, need not elect. 

(4} A person who, in his own ca.Jacity, takes a benefit under the 
transaction may in another, dissent therefrom. 

Exception to the last preceding four rules.-Whcrc a particular 
benefit is expr~ssed to be conferred on the owner of the property which the 
transferor professes to transfer, and such benefit is expl'essed to be in lieu of 
that property, if such owner claims the prop;!rty, he must relinquish the 
particular benefit, but he is not be>und to relinquish any other benefit 
conferred upon him by the same transaction. 

( 5) Acceptance of the benefit by the person on whom it is conferred 
constitutes an election by him to confirm the transfer, if he is aware of his 
duty to elect, and of those circumstances which would influence the judgment 
of a reasonable man in making an election, or if he waives enquiry into the 
circumstances. 

(6) Such knowledge 0r waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been conferred, 
has enjoyed it for two years without doing any act to express d1ssent. 

\ 7) Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the pr•Jperty professed 
to be transferr-:d in the same condition a~ if such act had not been done. 

lllustration 
A t1ansfers to Ban estate to which G is entitled, and as part of the same 

transaction give' G a cualmine. G takes possession of the mme and exhausts 
it. He has, there by, cuufirmtd the transftr of the estate to B. 

(8) lf h.:: does not, within oll:: year <~.fl~r th~ d<t.t~ of th<! transfer; signify 
tu the transferor ur his representatives his intention to confirm or to d1sseut 
from tht! Lransfer, the tr<~.nsferor or his representatives may, upon the expira· 
tiou of the periud, require him to make t lc:ction · and if he does not comply 
with such requisition within a reasonable time' after he has received it, he 
shall be deemed to have elected to confirm the transfer. 

(9) In case ot di~ability, t~e ~lection shall be postponed until. the 
disability ceases, or unul the ekctwn 1s made by some competent authority. 

36. ApportioniDent of periodical payiDents on deteriDination of 
interest of person entitled. -lu the a.bseuce of a contract or local usage to 
the contrary, all rems, annuities, pensiom, dividends and other periodical 
payments in the nature uf iucume snail, upun the transfer of the mtercst of 
the person entitled to receive such payments, be deemed, as between the 
transferee, te> accrue due frorn day ~o day, and to be apportionable accord· 
ingly, but tu be payal.Jle on the da) s appointed fur the payment thereof. 

37. ApportioniD~nt of bene:iit of obligation on severance.-When, in 
. consequence of a transler, property is divided and held in several shares, and 
thereupon the benefit of any obligation relating to the property as a whole 
passes from one: to several ownets of the property, the corresponding duty 
shall, in the absence of a colltract to the contrary amongst the owners, be 
performed in favour of each of such owners in proportion to the value of his 
share in the prupcrty, provi.J('d _that the Jm.y can be severed and that t~e 
severance dues not substantially mcrease the burden of the obligation ; but 1f 
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the duty cannot be severed, or if the severance would substantially increase 
the burden 0 f the obligation, the duty shall be performed for the benefit or 
such one of the several owners as they shall jointly designate for that purpose: 

Provided that no person on whom the burden of the obligation lies shall 
be answerable for failure to discharge it in manner provided by the section, 
unless and until he has reasonable not icc of the severance. 

Nothing in this sc:ction applies to leases for agricultural purposes unless 
aud uutil the State Govermpent, by notification in the official Gazette, 
so directs. 

Illustrations 
(a) A tells to B, C and D a hou~e situate in a village and leased to E at 

annual rent of Rs. 30 and delivery of one fat sheep, B having provided half 
the purchase·money, and C and Done quarter each. E, having notice of this, 
must pay Rs. 15 to B. Rs. 7-8·0 to C, and Rs. 7-8·0 to D, and must deliver 
the sheep according to the joint dir~ ction of B, C and D. 
. (b) In the same case, each house in the village being bound to provide 
tendays' labour each year on a dyke to prevent inundation, E had agreed 
as a term of his lease to perform this Wurk for A, B, C and D severally require 

,., E to perform the ten days' work due on account of the house of each. E is 
• not bound to do more than ten days' w •. rk in all, according to such direction 

·' as B. C, and D may join in giving. 
38. Transfer by person authorized only under certain circu.Dl· 

stances to transfer.-Where any person, authorised only under ciicumstancea 
in their nature variable to dispose of immovable property, tran5fen such pro­
perty for consiueration1 alleging the existence of such circumstances, they 
shall, as betwe<::n the transferee on the one part and the transferor, and other 
persons (if any) affected by the transfer on the other part, be deemed to have 
existed. if the transferee, after using reasonable care to ascertain the existence 
of such circumstances, had acted in good faith. 

lllustrati on 
A., a Hinuu widow, whose husband has left collateral heirs, alleging that 

the prvperty held by her as such is insufficient for her maintenance, agrees, 
for purposes ucith1:r religious nor ch.uiiable, to sell a field, part of such pr<..­
perty to B. B satisfi<::s himself by reasonable enquiry that the income of the 
property is imufficit:nt for A's maintenance, and that the sale of the field ill 
necessary. and 1 acting in good f4ith, buys the field from A. As between B vn 
the one part and A and the collateral heirs on the other part, a necessity for 
the sale shall be deemed to have existed. 

39. Transfer where third person is entitled to Dlaintenaace.­
Where a tl1ird person has a right to receive maintenance, or a provision for 
advancemcnt or marriage, from the profits of immovable property, and auch 
property is tuusferrcd ** the right may be enforced against the transferee, 
if he has notice thereof or if the transfer is gratuitous; but uot against a trans­
feree for consideration and without notice of the right, nor against auch 
property in his hands. 

40. Bu.rden of obligation imposing restriction on u.•e of land.­
Where, for the r.10re beneficial enjoyment of his own immovable property, a 
third person has. intlependently of any interest in the immovabl~ property, of 
another or of any eas..:ment thereon right to restrain the enjoyment in a parti­
cular manner of the latter property. 

Or of obligation anne"ed to ownership, but not a111ounting to 
interest or eaHment.-Wnere a third person is entitled to the benefit of an 
obligation arisicag; out of contrc1ct and annexed to the ownt:rship of immovable 
property. but not amouuting to an interest therein of easernent thereon. 

3 
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such right or obligation may be cnforceJ against a transferee with 
notice thereof or a gratuitom tran:;fcrce of the property affecteJ thereby, but 
not against a transferee for consideration and without notice of the right or 
obligation, nor against such property in his hands. 

Illustration 
A conttacts to sell Sultanpur to B. While the contract is still in force, he 

eells Sultanpur to C, who has notice of the contract. B may enforce the 
contract against C to the same extent as against tL 

41. Transfer by ostensible owner.-Where, with the consent, express 
or implied, of the person interested in immovable property, a person is the 
ostensible owner of such property and transfers the S:1.me for consideration, 
the transfer shall not be voidable on the ground that the transfc.:ror was nut 
authorized to make it; prodded that the transferee, after taking reasonable 
care to ascertain that the transferor had power to make the tran11fer, has 
acted in good faith. 

42. Tran&fer by person having authority to or revoke former 
transfer.-Wherc a person tramfen any immovable property, reserving power 
to revoke the transfer, and subsequently transfas the property for considera· 
tion to another transferee, such transfer opt;ra tcs in favour of such transfcree 
(subject to any condition attached to the former transfer to the ext~nt of 
the power). 

ltlustration 
A lets a house to B, anJ reserves power to revoke the lease if, in the 

opiniun of a specified surveyor, B sh•JUld make a use of it de trimcntal to its 
value. Afterwarcs A, thinking that such a use has been made, lets the house 
to C. This operates as a revocation of B's lease subject to the opinion of the 
surveyor as lO B's use of the house having been detrimental to its value. 

43. Transfer by unauthorized person who sub&equently acquires 
interest in property transferred.-Where a person fraudulently or 
erroneously represents that he is authorized to transfer certain immovablc 
property and professes ·to transfer such property, {or considcratiou, such 
lfatufer shall, at the optiou of the transferee, opcrate on any interest which 
the transferer may acquire in such property at any time during which the 
contract of transfer subsists 

~othing in this section shall impair the ri~ht of transferee iu good faith 
for consideration witl1out notice of the existence ot the said option. 

Illustration 
A, a Hindu, who ha& stparated from his fath!r B, sells to G three fields, 

X Yaud z, reprcs.:nting that A is authorised to transfer the same. Of these 
fi~lds Z does not belong to A, it having been retained by B on the partition ; 
but on B's dying A as heir obtains ,Z. C, nol having rescinded the contract ol 
sale, may require A to deliver Z to him. 

44. Transfer by one co-owner.-Whcrc one o£ two or IllOic co-owners 
of immovable property legally competent in that behalf transfers his share of 
such property or any interest therein, the transferee acquires, as to such share 
or interest, and so far as is necessary to give effect to the transfer, the trans· 
feror's right to joint posseasion or other common or part-enjoyment of the 
property, and to enforce a partition of the ume, but subject to the conditions 
and liabilities affecting, at the date of transfer, the share or interest so 
transferred. 

Where the transferee of a share of a dwelling-house belonging to an undi­
vided family b not a member of the family, nothing in this section shall be 
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deemed to entitle him to joint possession or other common or part-enjoyment 
of the house. 

. 45. Joint transfer for consideration.-Where immovable property 
1 ~ tr~nsfe~red for consideration to two or more persons, and such considera­
tiOn IS pa1d out of a fund belonging to them in common, they are, in the 
absence o.f a contract to the contrary, respectively entitled to interests in ~uch 
propcr~y Identical, as netrly as may be, with the intt:rest to which they were 
respectiVely entitled in the fuAd ; and, where such consideration is paid out 
of separate funds belonging to them respectively, they are, in the absence of 
?- contract ~o the contrary, respectively entitled to interests in such property 
1n proportion to the shares of the consideration which they respectively 
advanced. 

In the .absence ?f evidence as to the interests in the fund to which they 
were respectively ent1tled, or as to the shares which they respectively advan­
ced, such persons shall be presumed to be equally interested in the property. 

46. Transfer for consideration by persons having diatinct 
interests.-Where immovable property is transferred for consideration by 
persons havina distinct interests therein, the trapsferors are, in the absenc.: 
of a contract t~ the contrary, entitled to share in the consideration equally, 
where their interests in the property were of equal value and .vhere such 
interests were of unf'qual value, proportionately to the value of their respec­
tive interes's. 

lllustrations 

(a) .4., owing a moiet}, and B and r. each a quarter share, of mauza 
Sultanpur, ex:chaage an ei·~hth sh,u~ of that ma.uza for a q':'arte~ share of 
mauza Lalpura. There bein(J' no agreement to the contrary, A 1s enutled to an 
eighth share in Lalpura and"' B and G each to six:te<::nth share in that m.t.uza. 

(b) A, bein"' entitled to life-interest in mauza Atrali, and Band G to the 
revenion, sell th~ mauza for Rs. 1,000. A's life-interest is ascertained to be 
worth Rs. 600, the reversion Rs. 40). A is entitled to receive Rs. 600 out of 
purchase m•mey, Band G to receiveRs. 400. 

47. Transfer by co-owners of share in common property.-Where 
several co-owners of immovable property transfer a share therein without 
Si'!Lcifying that the transfer is to take effect on any particular share or shares 
uf tilt trun~ferors, the transfer, as among such transferors, takes effr.ct on such 
shan:s equally where the shares were equal, and, where they were un~qual, 
pr·uportionatcly to the extent of such shares. 

Illustration 
A, the owner of an eight-anna share, and B and C, each th~ owner of a 

four-anna !'hare, in mauza Sul tanpur, tran'lfer a two-anna share m the mauza 
to D, without specifying from which of their several shares the transfer is 
made. To giv~ effect to the transfer, one-anna share is taken from the share 
of A, and half ar.-anna share frorri each of th<! share& of B and G. 

48. ·Priority of rights created by trans4'er.-Where a pers~n purports 
to create by transfer at diff::rent times rights in or over the ~ame Immovable 
property, and such rights cannot all exist or be exercised to th.cir full extent 
together, each later created right shall, in the abs~ncc of a sp~c1al contr~ct or 
reservation binding the earlier transferees, be subject to the nghts prev1ously 
creat<~d. 
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49. Transferee's right under policy .-Where immovable property is 
transferred for consideration, and such property or any part thereof is at the 
date of the transfer insured against loss or damage by fire, the transferee, in 
case of such loss or damage, may, in the absence of a contract to the contrary, 
require any money which the transferor actually receives under the policy, or 
so much thereof as may be necessary, to be applied in reinstating the 
property. 

50. Rent bona-fi.depaid to holder under defective title.-No person 
•hall be chargeable with any rents or profits of any immovable property, 
which he has in good faith, paid or delivered t<? any person of whom hem 
good faith held such property, notwithstanding it may afterwards appear that 
the person to whom such payment or delivery was made had no right to 
receive such rents or profits. 

Rlustration 
A lets a field to B at a rent of Rs. 50, and then transfers the field to C. 

B, having no notice of the transfer in good faith pays the rent to A. B is not 
chargeable with the rent so paid. 

51. Improvements made by bona-fide holders under defective 
titles. -When the transferee of immovable property makes any improvement 
on the property, believing in good faith that he is absolutely entitled thereto, 
and he is subsequently evicted therefrom by any person having a better title, 
the transferee has a right to require the person causing th·-~ eviction either to 
have the value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the transferee at the then 
market-value thereof, irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such improvement shall 
be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or 
sown on the property crops which are growing when he is evicted therefrom 
he is entitled to such crops and to free ingress and egress to gather and carry 
them. 

52. Transfer of proper~y pending suit relating thereto.-During 
the pendency in any Court havmg authority in India or established bey~nd 
the limits of India. by the .Centr~l Government, of any suit or proceedm.g 
which is nCJt collusive and m wh1ch any right to immovable property IS 

directly and specifically in question, the property cannot be transferred or 
otherwise dealt with by any party to the suit or proceeding so as to affect the 
rights of any other party thereto under any decree or order which may be made 
therein, except under the authority of the Court and on such terms as it may 
impose. 

Explanation.-For the purposes of this section, the pendency of a suit. or 
proceeding shall be deemed to commence from the date of thP. presentation 
of the plaint or the institution of the proceeding in a Court of competent 
jurisdiction, and to continue until the suit or proceeding has been disposed of 
by a final decree or order and complete satisfaction or discharge of sut:h 
decree or order has been obtained, or has be come unobtainable by reason of 
the expiration of any period of limitation prescribed for the execution there1f 
by any law for the time being in force. 

53. Fraudulent transfer.-(li Every transfer of immovable propel'ty 
made with intent to d.: feat or dciay the creditors of the hansferor shall be 
voidable at the option of any creditor so defeated or delayed. 

Nothing in this sub-section shall impair the rights of a transferee in good 
faith and for consideration. -
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Nothing in this sub-section shall affect any law for the time being in 
force relating to insolvency. 

A suit instituted by a creditor (which term includes a decree-hol~er, 
whether he has or has not applied for execution of the decree) to avOid a 
transfer on the ground that it had been made with intent to defeat or delay 
the creditors of the transferor, shall , e instituted 011 behalf of, 0r for the 
b~nefit of, all the creditors. 

(2) Every transfer of immovable property made without considerat~on 
with intent to defraud a subsequent transferee shall be voidable at the option 
of such transferee. 

For the purpose of this sub-section, no transfer made without considera­
tion shall be deemed to have bP.en made with intention to defraud by reason 
only 1l1at a subsequent transfer for consideration was made. 

53·A. Part-performance. -Where any person contracts to transfer for 
consideration any immovable property by writing signed by him or on his 
behalf from which the terms necessary to constitute the transfer can be ascer-
tained with reasonable certainty, · 

J.'' and the transferee has, in part performance of the contract, taken 
• po~session of the property or any part thereof, or the transferee, heing already 

: in possession, continues in possession in part performance of the contract and 
has done some act in furtherance of the contract, 

and the transferee has performed or is willing to pt'rform his part of the 
contract. 

then, notwithstanding that the contract, though required to be register­
ed, has not been registered, or, where there is an instrument of transfer, that 
the transfer has not been completed in the manner prescribed therefor by the 
law for the time being in force, the transferor or any person claiming under 
him shall be debarred from enforcing against the tramferee and persons 
claiming under him any right in respect of the property of which the trans­
feree has taken or continued in possession, other than a right expressly 
provided by the terms of the contract. 

Provided that nothi!1g in this section shall affect the rights of a trans· 
feree for copsiderat ion ·who has no notice of the contract or of the part 
performance thereof. 

CHAPTER III 
Sale of lmmovnb/1: Prope,·ty 

54. "Sale" defined-Sale how made.-'•Sale" is a transfer of owner­
ship in exchange for a price paid or r-romised, or part-paid and part-promised. 
Such transfer, in the case of tangible immo\ able property of the value of one 
·hundr~d rupees and upwards, or in the case of a reversion or other intangi· 
blc th111g, can be made cnl y by a registered instrument. 

In the case of tangible immovable property, of a value less than one 
hundred rupees, such transfer may be made either by a registered instrument 
or by delivery of the property. 

Delivery of angible immovable propert~ takes place when the seller 
place a the buyer, or such person as he directs, in p(,ssession of the property. 

Contract of 11ale.-A contract for the sale of immovable property is a 
contract ~hat a sale of such property shall take plac,~ on terms settled br·twcen 
the parties. . ..... 

It does not, of itself, create any ~~st, in, or charge on_, such property. . ~~· :~ . 
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55. Rights and liabilities of buyer and seller.-In the absence of 
a contract to the contrary, the buyer and the seller of immovable property 
respectively are subject to the liabilities, and have the rights, mentioned in 
the rules next following or such of them as are applicable to the property 
sold 

(I) The seller is hound-
(a) to disclose to the buyer any material defect. in the property or in the 

seller's title thereto of which the seller is, and the buyer is not, aware, and 
which the buyer could not, with ordinary care, discover; 

(b) to produce to the buyer on his request for examination all documents 
of title relating to the property which are in the seller's possession or power ; 

(o) to answer to the best of his information all relevant questions put to 
him by the buyer in respect to the property or the title thereto ; 

(d) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer tenders it to him 
for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all documents of title 
relating thereto which are in his po5session, as an owner of ordinary prudence 
would take nf such property and documents ; 

(.f) to give, on being so required, the buyer, or such person as he directs, 
such possesaion of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of the pro­
perty up to the date of the sale, the interest on all incumbrances on such pro­
perty due on such date, and except where the property is sold subject to 
incumbrances, to discharge all incumbrances on the property then existing. 

(2) The seller shall be deemed to Cflntract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists, and that 
he has power to transfer the same : 

Provided that, where the sale is made by a person in a fiduciary ch,\Tac· 
ter, he shall be deemed to c0ntract with the buyer that the seller has done no 
act whereby the property is c ncumb~red or whereby he is hindered from 
transferring it. 

The benefit of the contract mentioned in this rule shall be annexed to, 
and shaU go with, the ir terest of tht: transferee as such and may he enforced 
by eve1 y person in whom that interest is, for the whoie or any part thereof, 
from time to time, vested. 

( 3) Where the w~ole of the purchase money has been paid to the seller, 
he is also bound to clehver to the buyer all documents of title relatincr to tht: 
property wl1 ich are in the seller's possession or power : "' 

Provided that (a) where the seller retains any part of the property com· 
prised in such documents, he is entitled to retain them all, and (b) where the 
whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in case (a), the seller and 
in ~asr; (b' the buyer of the lot of the greatest value, is bound, upon every 
reasonable request by the buyer, or by any of the other. buyers. as the case 
may be, and at the cost of the person making the request, to produce the said 
Jocuments and furnish such true copies thereof or extracts therefrom as he 
may require; and in the meantime ; the seller or the buyer of the lot of 
greatest value, as the case may be, shall keep the said documents safe, 
uncancelled a?d undefaced, unless prevented from so doing by fire or other 
inevitable acCident. 

... 
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(4) The seller is entitled-
(a) to the rents and property till the ownership thereof passes to the 

buyer; 
(b) where the ownership of the pwperty has passed to the buyer before 

payment of the whole of the purchase-money to a charg~ upon the property 
in the hands of the buyer, any transferee without C')nsideration or aay trans­
feree ~vith notice of the non·payment for the amount of the purchase money, 
or any part thereof remaining !fppaid and for interest on such amount or part 
from the date on which possesston has been delivered. 

(5) The buyer is bound-
(a) to disclose to the seller any fact as to the nature or extent of the 

seller's interest in the property of which the buyer is aware but of which he 
has reason to believe that the seller is not aware and which materially increa­
ses the value uf such interest ; 

(b) to pay or tender at the time and place of completing the sale, the 
·purchase money to the seller or such person as he directs; provided that, wh.::re 
the pruperty is sold free from incumbrances, thc buyer may retain out of the 

!' purchase•mvney, the amount of any incutnbarnces on the property existing at 
,, the date of the sale, and shall pay the amount so 1·etained to the person 

entitled thereto ; 

(c) where the ownership uf the property has passed to the buyer, to 
bear auy loss uising from the dcstruc tion, injury, or decrease in value nf the 
prepcrty not caused by the seller ; 

(d) where the ownership of the property has passed to the buyer, as 
between himself and the seller, to pay all public cha.rgc:s and rent which may 
become payable in respect of the property, the principal moneys due 1m any 
incumbrances subject to whic:1 the property Li sold, and the interest thereon 
aftenv,Lrds accruing due, 

(6) The buyer is cutitlrd-
(a} where the ownership cf the property has passed to him to the 

benefit 01 any improvement in, or increase in value of the property, and to the 
rents and profits thereof ; • 

(b) uni~ss he has improperly declined to accept delivery of the property, 
tQ a charge on the property, as against the seller and all persons claiming 
under him, *** to the extent of the seller's interest in the property, for the 
amount of any purchase-money properly paid by the buyer in anticipation 
of the delivery and for interest on such amount ; aml, when he properly declin­
es to accept the delivery also for the earnest (if any) and for the costs (if any) 
awarded to him of a suit to compel specifi~ performance of the contract to 

·.-.-.obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this section, 
paragraph (I), clause (a) and paragraph (5), clause (a), is fraudulent. 

56. Marshalliog by aubfi~quent purchaser.-!£ the owner of two or 
more properties mortgages them to one person and then sells one or more of 
the properties to another person, the buyer is, in the absence of a contract to 
the contrary, entitled to have the mortgage debt satisfied out of the property 
or properties not sold to him, so far as the same will extend. but not so as to 
prejudice the rights of the mortgagee or persons claiming under him or of 
any other person who has for consideration acquired an interest in any of the 
properties. 
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Dischar gs of Incumbrances on Sale 
57. Provision by Court for incumbrance and sale freed therefrom. 

-(a} Where immovable property subject to any incumbrance, whether immedi. 
at ely payable or 1~ot, is sold by the Court or in execution of a decree, or out 
of Court; the Court may, if it thinks fit, on the application of any party to 1 

the sale, direct or allow payment into Court, -
(1) in case of an annual or mo.nthly s~:n charg~d on the property, or of· 

a capital sum charged on a deternnuable mterest Ill the property-of such · 
amount, as, when invested in securities of the Central G.wernment, the Court ! 
considers will be sufficient, by means of the interest thereof, to keep down or 1 
otherwise provide for that charge, ancl · , i 

(2) in a11y other case of~ capital sum charged on the property-of the : 
amount sufficient to meet the mrumbrance and any interest due thereon. , 

But in either case there shall also be paid into Court such additional \ 
amount as the Court consid~rs will be sufficient to meet th~ contingency of '. 
further cos's, expenses and mteres~, and any other contingency except d epre- 1 

ciation of investments, not cxccedmg one-tenth part of the original amount! 
to be paid in, unless the C_o';irt for special reasons (which it shall record) thinks , 
fit to require a larger add1t1onal amount. i 

(b) Thereupon the Court may, if it thinks fit, and after notice to the : 
incumbrancer, ~nless the Co~rt, for reasons to be recorded in writing-, thinks 
fit to dispense w1th such nouce, declare the property to be freed from the 
incumbrance, and make any order_ for . con':'eyance, or vesting order proper 
fur givin<T effect to the sale, and g1 ve dtrect10ns for the retention and invest. 
ment of ~he money in Court. 

(c) After notice served on the perso~s interested in or entitled to the 
money or fund in Court, t111; Court _may dtrcct payment or transfer thereof to 
the persons _enti ~led to r~ce~ v~ or ~~ ve a d!sc_hargc fur. the_ san:e, aud gener~lly ' 
may give d1recuons respccllflJ the; app hcatlon or thstr1but10n of the capital 
or income thereof. 

(d) An appeal shall lie from any declaration, order or direction under 
this section as 11 the same were a decree. 

(e) In this sectior.. "Court': ~neans p,! a High Court in the exercise of 
its ordinary or c~tr~ordmary. ongmal ClVl~ jurisdiction, (2) the Court of a 
District j udg~ w!rhm the. hrmts of whose juriadictiot'l the property or any 
part thereof IS sllua_te, (3) any_ uth~r S:ourt, which the State Government 
may, from time tu tune, by n~tl~ca~wn m the official Gazette, declare to be 
competent to exerc1se the JUfiSdiCUon conferred by this section. 

CHAPTER IV 

Of Mortgages of lmmovabltJ Propnty and Charges 

58. "Mortgage" "or mortgagor" • ''.lllortgagee'', "mortgage money'' 
and "mortgage-deed" defined.-(a) A mortgage is the ttansfer of any inter­
est in specific immovable property for the purpose of securing the payment 
of money advanced or to be advanced by way of loan, an existing or future 
debt, or the performance of an engagement which may give rise to a pecuni­
ary liability. 

Tbe transferor is called a mo~tgagor, the transferee a mortgagee; the 
principal money and interest of whiCH pay~neut is secured for the time being 
~re called the mortgage-money a!ll.L the utstrument (if any) by which the 
transfer is effected 1s called a mortgage-deed. 
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(b) Sin1ple rnortgage.-Where, without delivering possession of the 
mortgaged property, the mortgagor binds himself personally to p1y the 
mortgage-money, and agrees, expressly or impliec!ly, that, in the event of his 
failing to pay according to his contract, the mortgagee shall have a right to 
cause the mortgaged property to be sold and the proceeds of sale to be applied, 
so far as may be necessary in payment, of the mortgage-money, the trc.nsac­
tior:. is called a simple mortgage and the mortgag{e a simple mortgagee. 

(c) Mortgage by c:oudidonal sa.:e.-Where the mortgagor ostensiblv 
sells the mortgaged property-

on condJtion that on default of ,payment of the mortgage-money on a 
certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall becom~ 
void, or 

on condition that on such paym~nt being made the buyer shall tramfer 
the property to the seller, 

the transaction is called a mortgage by conditional sale and the mott­
,. gagee a mortgagee by conditional sale : 
• Provided that no such transaction shall be deemed to be a mortg-age, 

u!ilelils the condition is embodied in the document which effects or purports 
to effect the sale. 

(d) Usufructuary Mortgage.-Where the m)rtgagor delivers posse;sion 
or expressly or by implication binds himself to deliver possession of the mort· 
gaged property to the t.nortgagee, and autiH•rizes him to retain such pmsession 
until paym nt of the mortgage-money, and to receive the rents and profits 
accruing from the property or any part of such rents and profits and to appro­
priate the same in lieu of interest, or in payment of the moitgage-money or 
partly in lieu of interest or partly in p<.tyment uf the mortgage·mnney, the 
transaction is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee. 

(e) English Mortgage.-Where the mortgagor binds himself to repay 
the mortgage· money on a certain date, and transfers the mortgaged property 
absolutely to the mortgagee, but subject to a proviso that he will re-transfer 
it to the' rr ortgagcr upon payment of the mortgage-money a.s agreed, the 
transaction is called an Engliah mortgage. . 

(f) Mortgage by deposit of title deeds.-Where a person in any of 
the following towns, namely, the towns of Calcutta, Mad1as, and Bombay and 
in any other town which the State Government concerned may, by notification 
in the Official Gazette, specify in this behalf, delivers to a creditor or his 
agent documents ol title to immovable property, with intent to create a 
security thereon, the transaction is called a mrJrtgage by deposit of title deeds. 

(g) Anomalous mortgage.-A rr.ortgage which is not a simple mortgager 
a mortgage by condi tiona! sale, an usufructury mortgage, a11 Euglish 
rnor.tga~e or a mortgage by Jeposit 'Jf title deeds within the meaning of this 
~ect1on IS called an anomalous mortgage. 

59. Mortgage when to be by asliurance.-Where the principal money 
secur(d is one hundred rupees or upwards, a mortgage, other than a mortga~e 
by deposit oft itle-deeds, be effected only by a registt'red instrument signed by 
the mortga~or and attested by at least two witnesses. 

4 
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Where the principal money secured is lesil than one hundred rupees, a 
mortgage may be effected either by a registered instrument signed and 
attested as aforesaid, or (except in the case of a simple mortgage) by delivery 
of the property. "' * * 

59·A. Referencesto mortgagors and mortgagees to include persons 
deriving title from them.-Unless otherwise expressly provided, references 
in this Chapter to mortgagors and mortgagees shall be deemed to include 
references to persons deriving title from them respectively. 

Rights and Liabilities of Mortgagor 

60. Right of mortgagor to redeem.-At any time after the principal 
money ha~ become due, the mortgagor has a right, on payment or tender, at 
a proper time and f.lace, of the mortgage money, to re(fuire the mortgagee (a) 
to deliver to the mortgagor the mortgage deed and all document~ relating to 
the mortgaged property which are in the possession or power of the mortgagee 
(b) where the mortgagee is in possession of the mortgaged property, to 
deliver poss~ssion thereof to the mortgagor, and (c) a~ the co~t uf ~he 
ruortgagor either to retransfer the mortgaged property to h1m or to such tlurd 
person .as he rna~ direct~ or to execute and (where the mortgage has be~n 
effected by a registered mstrument) to have registered an acknowledgment 10 

writing that any right in derogation of his interest transferred to the 
mortgagee has be.cn extinguished : 

Provided th1t the right conferred by this sr:.ction has not been 
extinguished by act of the parties, or by decree of a Court. 

The right confeued by this section is called a right to redeem and a suit 
to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any provision 
to the effect that if the time fixed for payment of the principal money has 
been allowed to pass or no such time has been fixed, the mortgagee shall be 
entitled to reasonable notice before payment or tender of such money. 

Redemption of portion of mortgllged property.-Nothing in this 
section ahall entitle a person interested in a share only of the mortga';ed pro­
perty to redeem Ius own share only, on payment of a proportionate part of 
the amount remaining due on the mortgage, except only where a. mortgagee 
or, if there are more mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 

60-A. Obligation to transfer to third party instead of retransfer· 
ence to mortgagor.-( I) Where a mortgagor is entitled to redempt10n, theh 
on the fulfilment of any conditions the fulfilrnr:.nt of which he would be entitl· 
ed to require a retransfer, he may require the mortgagee, instead of retransfer· 
ring 1he property, to assign the mortgage debt anci transfer the mortgaged 
property to such third person as the mortgagor may direct; and the mortgagee 
shall be bound to assigu and transfer accordingly. 

(2) The rights conferred by this section belong to and may be enforced 
by the mortgagor or by any encumbrancer notwithitanding an intermediate 
encumbraHce ; but the requisition of any encumbrancer shall prevail over a 
requisition of the mortgagor, and. as between encumbrancers, the requisition 
of a prior encumbrancer shall prevail over that of a subsequent encumbrancer. 
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(3) The provisions of this section do not apply in the case of a mortga· 
gee who is or hall been in pnssession. 

60-B. Right to inspection and production of document.-A mort· 
gagor, as long as his right of redemption subsiats, shall be entitled at all 
reasonable times, at his request s.nd at his own cost, and on payment of the 
mvrtgagce's costs and expenses in this behalf, to inJpect and make copies or 
abstracts of, or extracts from documents of title relatin(J' to the mortgaged 
property which are in the custody or power of the mortg~gee. 

61. Right to redeem' separately or simultaneously.-A mortga~or 
who has executed two or more mortgages in favour of the same mortgagee 
shall, m the absence of a contract to the contrary, when the principal money 
of any two or more of the mortgages has become due, be entitled to redeem 
any one ol" such mortgage separately, o!' any two or more of such mortgages 
together. 

62. Right of usufructuary mortgagor to recover possession.-In 
the case of a usufructua~y mortgage, the mortgagor has a right to recover 
posses~ion or the property together with the m'lrtgage deed and all documents 
relating to the mortgaged property which are in the possession or power of 
the mortgagee, · 

(a) where the mortgagee is authorised to pay himself the mortgage money 
from the rents and profits of the property, when such money is paid ; 

(b) where the mortgagee is authorised to pay himself from such rents and 
profits or any part thereof a part only of the mortgage money,-when the 
term, if any, prescribed for the payment of the mortgage-money has expired 
and the mortgagor pays or tenders to the mortgagee the mortgage money or 
the balance thereof or deposits it in Court as hereinafter provided. 
. 63. Accession to mortgaged property.-Where mortgaged property 
m possession of the mortgagee has, during the continuance of the mortgage, 
received any accession, the mortgagor, upon redemption, shall, in the absc:nc.:: 
of a contract to the contrary, be entitled as against the mortgagee to such 
accession. 

Accession acquired in virtue of transferred ownership.-Wherc 
such accession has bee"n acquired at the expense of the mortgagee, and is 
capable of s'eparate possession or enjoyment without detriment t·J th:; principal 
properLy, the mortgagor desiring to take the accession must pay to the mort· 
ga,L:ee the expense of acquiring it. If such separate possession or enjoyment 
is not possible, the accession must be delivered with the property, the_m.,rt· 
gagor being liable, in the case of an acquisition necessary to preser vc th: pro· 
perty from destruction, forfeiture or sale, or made with his assent, t•J pay the 
proper cost thereof, as an addition to the principal money, with in~erest at 

. the same rate as is payable on the principal, or, where no such rate 11 fixed, 
·at the rate of nine per cent per annum. 

In the case last mentioned, the profits, if any, arising from these acces­
sions s)u,ll be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has been acqui~cd 
at the expense of the mortgagee the profits, if any, arising fro1n .the ~ccessson 
shall, in the absence of a contract to th~ contrary, be set off agamst mterests, 
if any, payable on the money so expended. 

63-A. lmproveme:nts to mortgaged property.-(1) WJ:tere murtgag!d 
property_ in possession of the mortgagee, has, during the c~nunuance _of the 
mortgage, been improved, the mortgagor, upon redemptson, shall, m thr: 
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absence of a contract to the contrary, be entitled to the improvement, and 
the mortgagor shall not, save only in cases provided for in sub-sect ion (2) be 

liable to pay the cost thereof. 

( 2) Where any such improvement was effected at the cost of the mort· 
gagee and was P-ecessary to preserve the prcperty from destruction or deteriora­
tion or was necessary to prevent the security from becoming insufficient, or 
was made in compliance with the lawful order uf any public servant or putilc 
authority, the mortgagor shall, in the absence uf a contract to the contrary, 
be liable to pay the proper cost thereof a~ an aJdition to the principal rnuuey 
with intucst at the same rate as is payable on principal, or, where nu such 
rate is fixed, at the rate of nine per cent per a.mum, anJ the prolits, if any, 
accruing by reason of the improvement shall be credited tu the mortgagor. 

64. Renewal of mortgaged lease.-Where the mortgaged property 
is a lease and the mMtgagee obtains a renewal of the lease, the mortgagor, 
upon redemption, ~hall, in the absence of a contract by him to the couuary, 
l1a ve the benefit of the new lease. 

65. Implied contracts by mortgagor.-In the absence of a contract 
to the contrary, the mortgagor shall be deemed to contract with the m or.­
gagee-

(a) that the interest •Nhich the m•)rtgagor professes to transfer to the 
mortgagf'e subsists, and that the mortgagor has power to transfer the sam.: ; 

(b) that the mortgagor will defend, or if the mortgagee be in possession 
of the mortgaged property, enable him to defend, the mortgagl)r's title thereto; 

(c 1 that the mortgagor will, so long as the rnort3agee is not in p•)ssession 
of the mortgaged property, pay <>.ll public charges accruing due in respect of 
the property ; 

(d) and where the mortgaged property is a lease *** that the rent payable 
under the lease, the conditions contained therein, and the contracts binding 
on the Jessee have been paid, performed and observed down to th e commence· 
ment of the mortgage ; and that the mortgagor will, so long as the security 
exists and the mortgagee is not in possesllion of the mactgaged froperty, pay 
the rent reserved by the lease, or, if the lease be renewed, the renewed lease, 
perform the couditions contained therein_, andobserye the co~tracts bmding on 
the Jessee, indewnify the mortgagee agamst all clauns sustamed by reason of 
the non-payment of the said rent or the non-performance or rlon-obscrvance 
of the said conditions and contract ; 

(c) and, where the mortgagee is a second or subsequent incumbrance on 
the property, that the mortgagor will pay the interen from time to time accru· 
in" due on such prior incumbrance as and when it becomes due and will at 
th~ proper time discharge the principal m•mey due on such prior incumbrance. 

* * * * * * 
The benefit of the contracts mentioned in this section shall be annexed 

to and shall g.> with the interest of the mortgagee as such, and may be 
enforced by every person in whom that interest is, for the whole or ~ ny part 
thereof, from time to time vested. 

65-A. Mortgagor's power to lease.-(1) Subject to the provisions 
of sub-section (2), a mortgagor, while lawfully in possession of the mortgaged 
property shall havP. power to make leases thereof which shall be binding on 
the mortgagee. 
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(2) (a) Every such lease shall be such as W':>uld be made in the ordinary 
course of management of the property concerned, and in accordance with 
any local law, custom or usage. 

(b) Every such lease shall reserve the best rent that can reasonably be 
obtained and no premium shall be paid or promised and no rent shall be 
payable in advance. 

(c) No SU( h lease shall contain a covenant for renewal. 

(d) Every such lease shall 'take effect from a date not later than six 
months from the date on which it is made. 

(1) In the case of a lease of buildings, whether leased with or without 
the land on which they stand, the duration of the !rase shall in no case exc~"ed 
three years, and the kase shall contain a covenant for payment of the rent 
and a ~·mdition of re·entry on the rent not being paid within a time therein 
specified. 

(3) The r>ruvisions of sub-section (U apply only if and as far as contrary 
iutention is no£ expressed in the mortgage-deed, and the provisions of sub­
section (2) may be varied or extended by the mortgage deed and, as so varied 
i.ilnd extended, shall, as far as may be, operate in like manner and with all 
like incidents, effects and consequences, as if such variation or extensions 
·'!{ere contained in that sub-section. 

66. Waste by mortgagor ia possessioo.-A mortgagor in possession 
of the mortgaged property is not liable to the mortgagee for allowing the 
property to deteriorate ; but h,! must not commit any act which is destructive 
or permanently injurious thereto if the security is insufficient or will be 
rendered insufficient by such act.' 

Expla11ation.-A security is insufficient within the meaning of the section 
unl.ess the value of the mortgaged property t>xceeds by one-third, O! if con­
sistmg of buildings, exceeds hy one half, the amount for the time being due 
on th~ mortgage. 

Rights and Liabilitits of Mortgo,g1e 
67. Right offoreclosure or sale.-In the absence of a contract to 

the contrary the mortgagee has at any time after the mortgage money has 
become due to l•im, and b·fort: a decree has been made for the redemption 
of the mortgageu property, or the mortga~e money has been paid or deposit­
ed as hereinafter provided, a right to obtain from the Court a decree that 
the mortgagor shall be abs,.,lutely dcbarreci of his right to redee .· the pro· 
perty, or a decree that the property he sold. 

A suit to obtain a decree that a mortgagor '!hall be absolutely debarred 
of his right to redeem the mortgaged property i~ called a suit for foreclosure. 

Nothing in this section shall be deemed-

(a) to authorise any mortgagee, other than a mortgagee by conditional 
•~le or a mortgagee under an anomalous mortgage by the tt>rms of which 
he is entitled to foreclose to institute a suit for foreclosure or a usufructuary 
mortgagee as such or a mortgagee by conditional sale as such institute a 
S\,lit for sale ; or 

(b) to authorize a mort!!agor who holcis the mortgagee's rights as his 
trustee or legal representative, and who may sue for a sale cf th~ property, 
to institute a suit for foreclosure ; or 

(c) to authorize the mortgagee of a railway, canal or other ~ork in the 
maintenance~ of which the public are interested, to institute a smt for fore­
closure or sale ; or 
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(d) to authorize a person intererted in part only of mortgacre money to 
institute a suit relating only to a corresponding part of the mo;tgaged pro· 
rerty, unless the mortgagees .have, with the consent of the mortgagor, 
severed their interests under the mortgage. 

67-A. Mortgagee when bound to bring one suit on several mort-
gages.-~ mortgagee who holds t:vo or more mortgages has a right to obtain 

tl1e same kmd of decree under sect1on 67, and who sues to obtain such decree 
on any one of the mortgages shall in the absence of a contract to the contrary 
be bound to sue on all the mortgages in respect of which the mortcrage'-
money has become due. · "' 

. 68. Right to •ue for mortgage-money,---:-(1} The mortgagee has a 
nght ~o sue for the mortgage-money m the followmrr cases and no others 

e ' namely:-
(a) where the mortgagor binds himself to repay the same ; 
(b) where, by any cause other than the wrongful act or default of the 

n.ortgagl r or mortga~ee,. the mortg~ged p~·operty. is wholly or partially 
destroyed or the secunty IS rendered msuffic1ent Within the meaning of sec· 
tion 66, and the mortgage_e has given the mortgagor a reasonable cpportunity 
of providing further secunty enough to render the whole security sufficient, 
and the mortgagor has failed to do so ; 

(c) where the mortgagee is deprived of the whole or part of his secu­
rity by or in consequence of the wron6ful act or default of the mortgagor; 

(d) where the mortgagee being entitled to possession of the mortgaged 
property, the ~ortg~gor ~alls to ~eliver the same to him, or t•' securt: the pos· 
session thereol to ~tm wtth~ut duturbance by the mortgagor or any person 
claiming under a tttle superwr to that of the mortgagor ; 

Provided that, in the case referred to in clause (a) a transferee from the 
mortgagor or from his legal representative shall not be liable to be sued for 
morwage-money. 

(2) Where a suit is brought under clause (a) or clause (b) of sub­
section (I), the Cour~ may, at its discretion, stay the suit and all proceedings 
tnerein notwithstandmg any contract to the contrary, until the mortgagee 
has exhausted all his available .-ernedies against th: mortgaged property or 
what remains of it, unless the mortgagee abanrlons its security and if neces· 
sary, rc-transfer the mortgaged property. 

69. Power of sale when valid.-( I) Not "itilstanding anything 
contained in the Trustees, and Mortgagees' Powers Act, 1866, a mortgagee, 
or any person acting on his behalf, shall, subject to the provisions of the 
section have power to sell or concur in selling the mortgaged property, or 
any pa;t thereof, in defaul~ of payment .of the mortgn:ge money without the 
intervention of the Court, m the followtng cases and m no other namely : 

(a) where the mort~age is. an English mortgage, and nei ~her the mort· 
ga~or nor the mortgatec IS a Hmdu. Muhammadan or Buddh1st, or a mem· 
ber of any other race, sect, tribe or class from time to time sp::cified in this 
behalf by the Government in the Official Gazette ; . 

(b) where a power of sale without the intervention of the Court IS 

expressly conferred on the mortgagee by the mortgage-deed and the mortgagee 
is the Government ; 

(I) where a power of sale without the intervention of the Court i• ex· 
prcssly conferred on the mortgagee by the mortgage-deed, a~d the mortgaged 
property or any part thereof was, on the ~date of the executwn of the mort· 
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gage-deed situate within the towns .of Calcutta, Madras, Bombay, or in any 
other town or area which the Stne Government, by notification in the 
Official Gazette, specify in this behalf. 

(2) No such power shall be exercised unless and until-
(a) notice in writing requiring payment of the principal money has been 

served on the mortgagor, . or on one of several mortgagors, and default has 
been made in payment of· the principal money, or part thereof, for three 
months after such service ; or 

(b) some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unpaid for three months after becoming due. 

(3) When a sale has been made in professed exercise of such a power, 
the title of the purchaser shall not be impeachable on ground that no case 
had arisen to authorise the sale, or that due notice was not given, or that the 
power was otherwise improperly or irregularly exercised; but any person 
damnified l:y an unauthorised or improper or irregular exerci&e vf the power 
shall have hia remedy in damages against the person exercising the power. 

1'1-) The monty which is received ly the mortgagee, arising from the 
sale, after discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court under Section J7 of a sum to meet 
any prior incumbrance shali in the absence of a contract to the contrary, be 
held by him in trust to be apr;lied by him, first in payment of all costs, 
charges and expenses properly incurred by him as incident to the sale or any 
attempted sale; and secondly, in discharge of the mortgage·money and costs 
and other money, if any due under the mortgage and the residue of the 
money so received shall be paid to the person entitled to the mongaged 
property, OL" authorised to give receipts for the proceeds of the sale thereof. 

(5J Nothing in this section or in S.:ction 69·:\ applies to powers con­
fc::rrcu bdure the first day of july, 1882. 

69-A. Appointment of receiver.-( 1) A mortgagee having the right 
to exercise a power of sale ut1der section 69 shaH subject to the provisions of 
sub-section {2) be entitled to appoint, by writing signed by him or on his 
behalf a receiver ot the i11come of the mortgagea property o~ any part thereof. 

1,2, Any person who baH ueen named in the mortgage P,eed and is 
willing a11d able to act as receive1 may be appointed by the mortga_see. 

If no person ha.s been so named or if all persons named are un.able or 
unwilling to act, or are dead, the mongagee TLay appoint any perso:1 to whor.e 
appointment, the mortgagor agrees, L•ihng such agreement, the mortgagee 
shall be entitled to apply to the Court for the appointment of a receiver, ar.d 
any person appointed by the Court shall be deemed to havt: been duly appoin­
ted by the mortgagee. 

A receiver may at any time be removed by writing signed by or on 
behalf of the mortgagee and the mo1tgagor or by the Court ou application 
made by either party and on du~ cause shown. 

A vacancy in the office of receiver may be filled in accordance with 
the provisions of this sub-section. 

(3) A receiver appointed under the powers conferred by this section 
shall be deemed to be the agent of the mortgagor ; and the mortgagor shall 
be solely responsible for the receiver's acts or defaults, unless the mortgage 
deed otherwise provides or unless such acts or default!! are due to the impro­
per intervention of the mortgagee. 
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(4) The receiver shall have power to demand and recover all the income 
of which he is appointed receiver, by suit, execution or otherwise, in Lhe name 
either of the mortgagor or of the mortgagee to the full extent of the interest 
which the mortgagor cnuld dispose of, and to give valid receipts accordingly 
lor the same, and to exercise any power!; which may have been delegated to 
him by the mortgagee in accordance with the provisions of this section. 

(5) A person paying money to the receiver shall not be concerned to 
inquire if the appointment of the receiver was valid or not. 

(6) The receiver shall be entitled to retain out of any money received 
by him, for his remuneration, and in satisfactio1 of all costs, charges and 
expenses incurred Ly him as receiver, a commission at such rate not exceed­
ing five per cent on the gross amount of all money received as is specified in 
his appcintment, and if no rate is ~pecified then at the rate of five per cent 
on tl-1at gross amount or at such other rate as the Court thinks fit to allow, on 
application made by him for the purpose, 

(7) The receiver shall, if so directed in writing by the mortgage, insure 
to the extent, if auy, to which the mortgagee might have insured, and keep 
insured against loss or damage by fire, out of !Uoney received by him, mort­
gaged property or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application of insura­
nce mcmc y, the receiver shall apply all money received by him, as follows, 
namely;- . 

(i) in discharge of all rents, taxes, laud revenue, rates 1\.l.td outgoings 
whatever dfectiug the mortgaged prop;:rty ; · .-

(ii) in keeping down all annual sums or other payments, and the 
interest on all principal sums, having priority to the mortgage in right 
whereof he is receiver ; 

(iii) in payment of his CfJmmission, and of the premiums c·f fire, life or 
other insurances, if a:ny, properly payable under the mortgage-deed or under 
this Act, and the c0st of executing necessary <Jr proper repairs directed in 
writing by the mortgagee ; 

.. (iv) in paymen.: of the interest falling due under the mortgage ; 
(v) in or tO:•"ards discharge of tl1e princ1pal money, if so directed in 

writing by the mortgagee ; 
and shall pay the residue, if any, of tl.e money received by him to the penon 
who, but for the possession of the receiver, would have been entitled to 
receive the income of which he is appointed receiver, 01 who is otherwise 
entitled to the mortgaged property. 

(9) The provisions ofsub·scction !IJ .. pply only if and as far as a con· 
trary intentirn is not expressed in the mortgage-deed ; and the provisions of 
sub-sec: ions (3) to (8) inclusive may be varied or extended by the mortgage­
deed, and, as so varied or extended, shall as far as may be, operate in I ike 
manner and with all the like incidents, effects anrl consequences, as if such 
variations or extensions were contained in the said sub-sections. 

(10) Application may be made without the institution of a suit to the 
court for its opinion, advice or direction on any present question respecting 
the management or administration of the mortgaged property, other than 
questions of difficulty or importance not proper in the opinion of the Court 
for summary disposal. A copy of such application shall be served upon, and 
the hearing thereof rnay be attended by, such of the persons interested in 
the applicat :on as the Coun may think fit. 



s. 72] THE TRANSFER <•F PROl'I!.RTY ACT 33 

h. b · shall be in the The costs eof every application under t 1s su -sectl('n 
discretiou l•f the Court. 

( 11) In this section, "the Court" means the Court which would have 
jurisdiction in a suit to enforce the mortgage. 

70 A · to mortgaged property.-If, after the date of a .mort· 
· cces~Jon. d r erty the mortgagee m the gage, any access10n IS made to the mortgage P op , • .. 

~bsence of a contract to th'e' contrary, shall, for the purposes of the s<!cun.y, be 
entitled to such accession. 

Illustrations 
(a) A mortgages to B a certain field bor.dering ~n a ri yer. T~1e field is 

increased by alluvion. For the purposes of h1s sccunty, B IS entlled to the 
increase. 

(b) A mortgages a certain plot of building land to .B an~ afte.rwards 
erects a house on the plot. For the purposes of his secunty, B IS enutled t•'J 
the house as well as the plot. 

71. Renewal of mortgaged lease.-When the mortgaged proper~y is a 
lease, and the mortgagor obtains a renewal c;f the lease, the mortgagee, .m the 
absence of a contract to the contrary, shall tor the purposes of the St'CU11ty, b-= 
entitled to the new lease. 

Notes 

'I hus if the mortgagor discharges a prior m·)rtgage e:r.is ting at_ the date 
of the mortgage the increa~e in value of the estate jg for the beneht of •he 
mortgagee. (Shyam Charan v. Anand 3 G. W. N. 323). 

72. Right& of mortgagee in poasession to spend mo.sey.-*** ~ 
mortgagee may spend such money as is necessary.-

(a) * * * * . 
(b) for the preservation of the mortgaeed property fr,'m destruction, 

forfeiture or sale ; 

(c) for supporting the mortgagor's title to the property; 
(d) for making his own title thereto good against the mortgagor; and 
(e) when the mortgaged property is a renewable leasehold, for tl1e rene­

wal of the lease; 

and may, in the ab~ence of a contract to the contrary, add such money on 
the principal muncy at the rate of interest payable on the principal aJH.l where 
no such rate is fixed, at the rate of nine per cent. per annum: 

Provided that the expenditure of money by the mortgagee under clause 
(b) or clause (c) shall not be deemed to be necessary unless the mortgagor 
has b~en called upou and has failed to take proper and timely steps to preserve 
the property or to support the title. 

When the property is by its nature insurable, the mortga~ee may also, 
in the absence of a contract to the contrary, insure and keep insured against 

· loss or damage Ly fire the. whole or any part of auch property, and the pre­
miums paid for any such msurance shall b:! added to the principal money with 
interest at the same rate as is payable on the principal money or where no ~uch 
rate is fixed, at the rate of nine per cent. per annum. But the amount of auLh 
insurance shall not exceed the amount specified in this behalf in the mort­
gage deed or (if no such amount is therein specified) two-thirds of the amount 
that would be required in case of total destruction, to reinstate the pro­
perty insured. 

5 
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Nothing in this section shall be deemed. to authorise the. mortgagee to 
insure when an insurance of the property Js kept up by or on behalf of 
the mortgagor to the amount to which the mortgagee is hereby authorized 
to insure. 

73. Right to proceeds of r~venue, sale or compensation on acquisi­
tion.-( I) Where the mortgaged property or any part thereof or any iutcrest 
therein is sold owing to failure to pay arrears of revenue or other charges of 
a public n11.ture or rent due in respect of such property, and such failure did 
not arise from any default of the mortgag~e,. the mortga.ge shall be entitled 
to claim p.,yment of the mort[\'age money, m whole or In pan, out of auy 
surplus of the sale proceeds remaining after payment of the arn:ars and of all 
charges and deductions directed by law. 

(2; Where the mortgaged propc1 ty o~ .a.ny part thereof or any interest 
therein is acquired under the Land Ac~u~sitlon Act, 1894, or any other enact­
ment for the time being in force providing for th_e cornpuls~ry acquisition 
uf immovable property, the mortgag~e shall 1)(.: enu tied to claim payment of 
the mortgage-money, in whole or m f-·art, l ut of the amount due to the 
mortgagor as compensation. 

(3) Such claims shall prevail against all o~her cl.t.ims c:xccpt those of 
prior encumbrancers, and may be enforced notwlthstandmg that the princi­

pal money on the mortgage has not become due. 

74. and 7 5. Repealed by Sec. 39 of the Transfer of Property amend-
ing Act XX of 1932. · 

76. Liabilities of mortgagee in ponession.--When, Juring the 
continua•:ce of the mortgage, the mortgage~: takes posseision of the mortgag­
ed praperty,-

(a) he must manage the proiJeny as a person of ordinary prudence would 
manage it if it were his own ; 

(b) he must use his best endeavours to collect the rent and profits 
thereof; · 

(c) he must, iu the absence of a contract to the contrary, out of the 
income of the property, pay the G~vernment _rtvenuc, all t•ther charges of a 
public natu·re and all rent accr~mg due m n:&pect thereof during such 
possession, and any arrears of rent 111 default oJ payment of which the proper-
ty may be summarily sold ; · 

(d) he must, in the absence of a contract to the cuntrat y make sucl~ 
necessary repairs of tl1e property as he can pay for nut of rer{ts and profits 
thereof after deducting from such rents and profits the payments mentioned 
in clause (c) and the interest on the principal money; 

(c) he must not commit any act which is deatructive or permanently 
injurious to the propeny ; 

(.{) \\-here he ~as iJ,sured the. wlwle or any part of the property against 
los11 or da~tagc by ftre, he mus_t, m case of su~h loss or damage, apply any 
money wluch _he a~tually receives under the pol~cy or so much thereof as may 
be necessary, UJ relllstatJng the property, or, 1f the mortgagor so directs in 
reduction or discharge of the mortgage money ; ' 

. (g) he must keep clear, full and accurate accounts of all sums 
received and spent by ~um as mortgagee, .-,nd .at any time during the conti­
nuance of mortgage, give the mortgagor at Ius request and cost true copies 
uf ~uch accounts and of the vouchers by which they are supported ; 
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(h) his recc_ipt from .the mor~gaged pr~perty, o_r where such property is 
personally rccup1cd Ly h1m, a fa1r occupatiOn rent m respect thereof, shall, 
after deductin~ the expenses properly incurred for the management of.the 
property and the collection of rents and profita and the other expenses mention­
ed in clauses (c) and (d), interest thereon, be debited against him in reduction 
of the amount (if any) from time to time due to him on account of interest* 
and, s > far as such receipts exceed any interest due, i 1 reduction or discharge 
of the mortgage-money ; the surplus, if any, shall be paid to the mortgagor; 

(i) when che mortgago~' ten:lers, or de?osits, in manner hereinafter 
provided, the amount for the time being due on the mort:;age, the mortgagee 
must, notwithstanding the provisions in the other clause of this section, 
account for his** receipts frum the mortgaged property from the date of the 
tender or from the earliest time when he could take such amount out of Court 
as t!1e case may be, and shall not be entitled to deduct any amount therefrom 
on account of any expenses incurred after such date or time in accordance 
with the mortgaged property. 

Lou occasioned by his default.-If the mortgagee fails to perform 
any of tr1e duties imposed upon by him by this section, he may, when accounts 
are taken in pursu:-mce of a decree made under this chapter, be debited with 
the loss, if any, occasio:1ed by such failure. 

77. Receipts in lieu of interest.--Nothing in section 76, clauses (b), 
(d), :g) and (h: applies to cases where there is a contr.ict between mortgagee 
and the mortgagor that the receipts from the mortgaged property shall, so 
long as the mortgagee is in possession of the property, be taken in lieu of 
interest on the principal money, or iu lieu of such interest and defined portions 
of the principal. 

78. Postponement of prior .mortgagee. -Where, through the fraud, 
misrepresentation or ~ross neglect of a prior mortgagee, another person has 
been induced to advance money on the 3ccurity of the: m >rtgaged property, 
the prior mort(:(agee shall be postpo11ed to the subsequent mortgagee. 

79. Mortgage to secure uncertain amount when maximum is e:a::· 
pre•sed.-If a mongage, made to secure further advances, the performance 
of an engagement, or the balance of a running account, expresses the maxi­
mum to bc·s~cured thereby, a subsequent mortgage of the same property shall 
jf made with notice of the prior mortgage, be postponed to the prior mortgag~ 
in respect of all advances or debts not exceeding the maximum, th-ough made 
or allowed with no·tice of the subsequent mortgage. 

A mortga<"{es Sultanpur to h1s bankers, B & Co., to secure the balance of 
his account "With them to the extent of Rs. 10,000. A then m )rt;;a~es Sultanpur 
to C to secure Rs. 10,000, C having notice of the .nortgage to B & Co. and C 
gives notice to B & Go. of the second mortgage. At the date of the sec,>nd 
mortgage, the b:dance due to B & C >. docs not exceed Rs. 5,00J. B & UD. 
subsequc:1tly advancc:d to A sums makil.g the ualance of the account against 
him exc~.:ed the mm of Rs. lU,UUO, B & Co. arc entitled, to the extent of Rs. 
10,000, to prhrity over C. , 

80. Sec. 80 is omitted by Sec. 41 of Act XX of 19l9 and repro­
duced in Sec. 93. 

, 1v1 ar.!halling and Contribution 

E 1. Marshalling securities.-If the owner of two or more properti•::s 
mortga~es them to one persou and then mortgageli one or ID'Jr~ of the proper· 
ties to another person ... the subsequent mortgagee is, in the 4bsence of a 
con tract to tla~.: cou trary, entitled to 11ave the prior mortgage debt sa.tisfied out 
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of the property or properties not mortgaged to him, so far as the s arne will 
ex~end, but not so as to prejudice the rights of the prior mortgagee or any 
other person who has for consideration acquired an interest in any of the 
properties. 

82. Contribution to mortgage debt.-Where property subject to a 
mortgage belongs to two or more persons having distinct and separate right 
of ownership therein, the different shares in or parts of such property owned 
by wch persons are, in the absence of a contract to the contrary, liable to con­
tribute rateably to the debt secured by the mortgage, and for the purpose of 
determining the rate at which each such share or part shall contribute. The 
value thereof shall be deemed to be its value at the date of the mortgage after 
deduction of the amount of any other mortgage or chai:ge to which it may have 
been subject on that date. 

Where, of two properties belonging to the same owner, one is mort­
gaged to secure one deLt aud then both are mortgaged to secure another debt, 
and the former debt is paid out of the former property is, in the absence of a 
contract to the cc•ntrary, liable to contribute rateably to the latter debt aftt:r 
deducting the amount of the: former debt from the value of the property out of 
wl1ich it has been paid. 

Nothing in this section applies to a propr.rty liable under section 81 to 
the claizH uf the subsequent mortgage. 

Deposit in Court 
83. Power to deposit in Court money due on mortgage --At a11y 

time after the principal money payable in respect of any mortgage has become 
due and before a suit for redemption of the rna rtgaged property is barred, the 
mortgagor, or any. other per~on entitled. to ~nstitutc such ~uit, ma-y depmit, in 
any Court in wh1ch he m1ght have mstJtuted such smt, to the account of 
the mortgagee, the amount remaining due on the mortgage. 

Right to mouey. depcutited. by mortgagor.-The Court shall there• 
upon cause written nouce ~f depos1~ . to be ~crve? on the mortgage~, and the 
mortgagee may, on prcse~tmg a ~etJtlon (venfied m manner prcscri!Jed by law 
for tht verification of plamts) staung the amou(1t then due on the mortgage, 
and hir. willingness to accept money so deposited in full discharge of such 
anwunt, and O!! depos~ting in the sam~ Court the mortgage deed and all 
documeJ;ts in his posscss1on or power relatmg to the mortgaged property, apply 
for and receive the money, and the mortgage deed and all sucn OLhtr docu· 
ments ao deposited shall be delivercJ to th:! mort5agor or such other person 
as aforesaid. 

Where the mortgagee _is in possession of the mortgaged prop~rty the Cuurt 
shall, before paying to h1m the amount so deposited, direct him to deliver 
possc5sion thereof to the mortgagor and at the cost of the mortgagor either to 
re-tra·1sfer the mortgaged property to the mortgagor or to such third person 
as the mortgagor may direct or to execute and (where the rnortrraue has been 
effected by a registered instrument) have registered an ackno~l~J"ment in 
writing that any right in derogation of the mortgagor's interest tc:nsferred 
to the mortgagee has been extinguished. 

34 .. Cessation of interest.-· Wl~en the mnrtgag,)r or such other person 
a~ aforesaid has tendered or depuslled ll1 Court under section 8J the amount 
remaini"1g due on the mortgage, intere~L Oil the priucipal money shall cease 
from the date of the tender or in the case of a dcjJoSi[, where, no previous 
tender of such an:-ount has been made as aoon as the mortgagor or such other 
person as aforc~a1d has done all that has to be dune by him tu enable the 
mortgagee to take such amount out of Court, aud the noti cc required by 
set.tion 8J has been served on the mortgagee : 
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Provided that, where the mortgagor has deposited such am~unt without 
having made a·previous tender thereof and has subsequently Withdrawn the 
same or any part thereof, interest on the principal money shall be payable 
from the date of such withdrawal. 

Nothing in this section or in section 83 shall be deemed to deprive the 
mortgag-ee of his right to inter~st ,vhen thcr" exists a c1ntract that he !lhall 
be entitled to a reasonable notice before p3.yment or tender of the mortg-age· 
money, and such n0tice has not been g-iven before the making of the tender 
or deposit as the case may b~. 

Suit for Foreclosure, Sale or Redemption 

85. Parties to suit for foreclosure, sale a·nd redemption-Repealed 
by t'Ic Code of Civil Procedure, 1908 (Act V of 1968). S. 156 aad Scb. V. 

Foreolosure and Sale 

86 to 90. Repealed by the Code of Civil Procedure, 1908 ·Act V 
ef 1908). S. 156 and Sch. V, 

Redemption 
!'1. Persons who may sue for redemptiDn. -Besides the mortga~or • 

any of the following persons may redeem or institute a suit for redemption, 
of the mortgaged property namely :-

(a) any person :other than the mortgagee of the· interest sought to be 
redeemed) who has any interest in, or charge unon, the property m<~rt~aged 
or in or upon the right to redeem the same ; · 

(h) any surety for the payment of the mortgage debt or any part t~le.reof; 
(c) any creditor of the mortgagor who has in a suit for the adrnlmstra- · 

tion of his estate obtained a decree for sale of the mc.rtgaged prop .. rty. 

92. Snbrogation.-Any of the persons referred t0 in section 91 (other 
than the mortgagor) and any co-morrgagor shall, on redeeming property 
subject to the mortgage, have so far as regards redemption, f:>reclosure or sale 
of such prope~ty the sam·~ right as the mortgagee whose mortgage he redeems 
may ha~e_ agamst the rnort~agor or any other mortgag·~c. 

The right conferred by this section is called thr. right of subrogation, 
and a person acquiring the same is said to be subroe'ated to the rights of the 
mortgagee whose mortgage he redeems. " 

A person who has advanced to a mortga~or money wit!'! w_hi ch the 
mortgage has been redeemed shall be subrogated to the right• of the mort­
gagee whose mortgage has been redeemed if the mortgagor has, by a registere(l 
instrument, agreed that such person shall be so subrogat·~d. 

Nothing in this section shall be deemed to confer a right of subrog.ltio:l 
on any person unless the mortga;.;e in respect of wh1d1 the right is • J..timecl 
has been redeemed in full. · 

93. Prohibition of taekiug.-~o mortgarree paying off a prior mort­
gage, whethtr with or without notice of an inter;n:Jiate 'mortg<.Lge, shall 
thereby acqu re any priority m resp~ct of his original s~curity ; and, except in 
the case provided f•Jr by S!CticJ 179, no m•>rt;ag-!~ making subsequent advdn.cc 

,to the mortgagor, whether with or without Jtotic.: of ap iutermediatc murtgag(! 
shall thereby acquire any priority in respect uf his security for such suLscqu nt 
advanre. 
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94. Right of mesne mortgagees.-Where a property is mortgaged for 
successive debts to successive mortgagees, <1. mesne mortgagee has the same 
rights against mortgagees posterior to himself as he has against the mortgagor. 

95. Rights of redeeming mortgagor to expenses. -Where one of 
several mortgagors redeems the mortga(ied property, he shall, in enforcing his 
right of subrogation under section 92 against his co-mortgagors be entitled t'> 
add to the mortgage-money recoverable from them such proportion of the 
expenses properly incurred in such redemption as is attributable to their share 
in the property. 

96. Mortgages by deposit of title.deeds.-The provisions hereinbefore 
centained which apply to a simple mortgage shl.ll, so far as may be, apply to a 
mortgage by deposit of title-deeds. 

97. Repealed by C. P. C. 1908, S. 156 and Sch. F. See Sch. 1. 0. 
XXXIV, R. 13. 

Anomalous Mortgagn 

98. Rights and liabilities of parties to anomalous mortgages.-In 
the case of au anomalous mortgage the rights and liabilities of the parties 
shall be determined by their l!ontract as evidenced in the mortgage deed and 
so far as such contract docs not extend, by local usage. 

99. Attachment of motgaged property.-Repea[ad by tlu Code of Civil 
Proctdure, 1908 (Act V of 1908), S. 150 and Sch. V. 

Charg1s 
100. Chargea.-Where immovable property of one person is by act of 

parties or operation of law made security for the payment·of money to another, 
and the transac Lion docs not amount to a mortgage, the latter pc rson is said to 
have a charge on the p ·operty ; and all the pc.>·JiSIOllS herdnuefor~ contained 
which apply to simple mortgage s~aJI, so far as may be, apply to such charge. 

No thing in this rection af?phes to . the charge . of a tr~stce on the trun 
property for expenses properly mcurred m the execut1 on of h1s trust, and save 
as otherwise expressly provided by any law for the time being in force, no 
charge shall be enforced against any property in the hands of a person to 
whum such property has been transferred for consideration and without notice 
of the charge. 

101. No-JUerger in th~ case of subsequent encumbrance. -Any 
mortgagee of or r-erson having a charge upon, ·immovable propaty or any 
transferee from such mortgagee or charge-h0lJer, may puq:hase or otherwise 
acquire the rights in the property of the mortga~or or owner, as the case may 
IJe, without thereby causing the mortgage~ or charge to be men!;cd as between 
himself am~ any subsequent mortga_see of, or person havmg a subsequent 
charge upon, the same property, aud no such sub seq l.lcnt mortgagee or chargc 
holde1· snail be entitled to fot·eclos~ Jr sell such pr<lperty witlwm rc..le ming­
tlle prior mort.;agc or chil.ri:{c, or oll1c:rwise than subject thereto. 

Notice on Tmder 
102. Service or tender on to agent.-Where the person un or to whom 

an~ no~icc or ~en~er _is to. be served or ma..1e under this Chapter does not 
r_cs1dc 111 tlu; d1stnct 1

1
11 wh1ch the mortgaged p_r.;perty or some part thereof is 

Situate, serv1ce or tem.er on or tu .tn agent hold1ng a beneral power of attorney 
from such person or otherwise duly awhorized 10 accept such service or tender 
shall l;e decmeJ sufficien •. 

Where no person or ageut on whom auch notice should be served can be 
found or is known to theycrMo_n required to_11ervc the notice the latter person 
may apply to any Court m wh1ch a su1t m1ght be brought for redemption of 
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· · h t an-the a ortgagec.l. property and such Court shall d1rec~ m w. a ~ 
ncr such notice shall be scrvcd,and any notice served in comphance wuh direc­
tion shall be dcemd sufficient : 

Provided that, in the case of a notice required by se.ction .88, in the ca~e 
of a deposit, the application shall be made to the Court m wh1ch the depos1t 
has been made. 

Where no person or. agent to whom ~uch tender should be made can be 
found or is known to the person desiring to make the tender, the latter per~on 
may deposit in any Court in which the suit might be brought for redempt10,n 
of the mortgaged property the amount sought to be tendered, and such deposit 
shall have the efFect of a tender of such amount. 

103. Notice, etc, to or by person ia.competent to coa.tract.-Where, 
under the provisions of this Chapter, a notice is to be served on or by, or a 
tender or deposit made or accepted or taken out of Court by, any perso.n 
incompetent to contract, such noti.:e may be served on or by tender or depos1t 
made, accepted or taken by the legal curator of the property of such person ; 
but where there is no such curator, and it is requisite or desirable in the inte~­
ests of such person that a notice should be served or a tender or deposit 
made under the prO\·isions of this Chapter, application may be macie to any 
Court in which a suit might be brought for the redemption of the mortgage to ' 
appoint a guardian ad litdm for the purpose of serving or receiving service of' 
such notice, or making or accepting such tender, or making or taking out of 
Court such deposit, and for the performance of all consequential acts which, 
could or ought to be done by such person if he wcre competent to contract ;· 
and the provisions of Order XXXIl in the First Schedule to the Code of Civil 
Procedure, 1908, shall so far as may be, apply to such application and to tht: 
parties thereto and to the guardian appointed thereunder. 

104. I>ower to make rules.-The High Court may, from time to time, 
make rules consistent with this Act for carrying out, in itself and in theCourts 
Ui vil Judicature subject to its superintendence, the pr .. )Visions COtllained in 
this Chapter. 

CHAPTER V 

Of Leases of Immovable Property 

105. Lease defioed.-A lease of immovable property is· a transfer of a 
right to enjoy such property, made for a certain time, express or implied, or 
in perpetuity, in consideration of a price paid or promised, or of- n1oney, a 
share of cr?ps, servic~ or any other thing of value, to be rendered, periodically 
or on speclfied occaetons to the transferor by the trat.sfcree, who accepts the 
transfer on such terms. · 

L1ssor, l1ssee, premium and rent defined.-The transferor is called the lessor 
the transferee is ca.lled the lesse~, the price is called the premium, and th~ 
money, share, serv1ce, or otber tlung to be so rendered is called the rent. 

106. Du.ration of certain leases io absence 0 f writtea. contract 
or local usage.-ln the absence of a contract or local law or usage to the 
contrary, a lease of immovable prop~rty for agricultural or manufacturing pur­
poses shall be deemed to be a. lease lrJm year to year, terminable on the part 
of either lessor or lessee, by SlX months' notice expirinu· with the end of a year 
of the tenancy; and a lease of immovable property fo~ any other purp<Jse shall 
be deemed to be a lease from month to month, terminable, on the part of 
either lessor or lessee, by fiifteen daya' notice expiring with the end of a month 
of the tenancy. 
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Every notice under this section must be in writing signed by or on behalf 
of the person giving it, and either be sent hy post to the party who is intended 
to be bound by it or be tendered or delivered personally to such party, or to 
one of his family or servants at his residence or (if such tender or delivery is 
not practicable) affixed to a conspicuous part of the property. 

107. Leases how made.-A lease of immovable property from year to 
year, or for any t er~ns exc~eding one year, or reserving a yearly rent, can be 
made only by a reg1stered mstrument. . 

All other lea~es of immovable property may be made either by a regis­
tered instrument or by oral agreement accompanied by delivery of posses-
sion. 

Where a lease of immovable prope:rty is made by registered instrument 
such instrument, or where there are more imtruments than one each such in: 
strument shall le executed Ly both the lessor and the lessee; 

Provided that the State Government may, from time to time, by noti· 
fication in the Official Gazette, direct that leases of immovable property, 
od er than leases from year to year, or for any term exce:!ding one year, or 
reserving a yearly rent ot· any class of such leases, may be made by unregis· 
tcred instrument ur by oral agretment without delivery of possession. 

108. Rights and liabilities of lessor and lessee.-In the absence of 
a contract nr local usage to the contrary, the lcs5or and the lessee of immov• 
able property, as against one another respectively, possess the rights and are 
subject to the liabilities mention(.d in the rules next following, or such of 
them as are applicable to the property leased : 

(. \ ) Rights ana Liabilities of thl lessor. 
(a) The lessor is bound to disclose to the lessee any material defect in 

the property, with referel"!-ce to its intendc d use, ol which the f.:rmer is, and 
the latter is not, aware and which the latter could not, with ordinary care 
discover ; · 

(b) the 1 c~li"r is LounJ un the less· e's request to put him in possession of 
the property ; 

(') the lessor shall be deemed to contract with the lessee thad£ the 
latter pa) :r the rent rebcrved by the lease and performs the contract, binding 
on the lessee, he may hole the property during the time limited by the lease 
without iutcrruption. · 

The brncfit of such contract shall be annexed to and go with the lessee's 
interest as mch, and ID•\Y be enforced by every person in whom that intereat 
is for the whole or any pait the; eof from time to lime vested : 

(B) Rights and Liabiliti11s of the Lessee. 
(d) if during the continu\lnce of the lease, any accession is made to 

the property, such accession subject tc the law relating to alluvion for the time 
being in force shall be dec:med to be c.ompri~ed in the lease; 

(•) if, by lire, ten pest or flood, or violence of an army or of a mob; or 
other irresistible furce any material part of the property be wholly destroyed 
or rendered substautially and permanently unfit fur the purposes for which it 
was let, the lea5e shall, at the opt~on of the lea11ee be void ; 

Provided that, if the injury be occasioned by the wrongful act or default 
of the lessel", he shall nut be entitled to avail himself of the benefit of this 
provision ; . . . . 

(f) if the leaso1 neglects to make, wtthm a reasonable ttme aftet' not1ce, 
any repairs which he is bound to make to the property , the lessee may make 
the same himself, and deduct the: expenae of such repairs with interest from 
the rent. or otherwise recover it from the : """'" 

,· 
/ 
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(g) if the lessor neglects to make any payment which he is bound to 
make, and which, if not made by him, is r~coverable .from the lessee or 
against the prnperty, the less!e may make such pay~ent h1mself, and deduct 
it with interest fro:n the rent, or oth~rwise recover 1t from the lessor ; 

(h) the Jessee may even after the determination of the lease remove, at 
any tim~ whilst he is in possession of the property leased but not afterwards, 
all things which he has attached· to the earth; provided he leaves the property 
in the state in which he received it ; 

(i) when a lease of uncertain duration determines by any means except 
the fault of the lessee, he or his legal representative is entitled to all the 
crops planted or sown by the lessee and growing upon the property when the 
I ease determines, and to free ingress and egress to gather and carry them ; 

(j) the lessee may transfer absolutely or by way of mortgage or sub­
lease the whole or any part of his interest in the property, and any transferee 
of such interest or part may again transfer it. The lessee shall not, by 
reason only of such transfer, cease to be subject to any of the liabilities 
attaching to the lease ; 

nothing in this clause shall be deemed to authorize a tenant having an 
untransferable right of occupancy, the farmer of an estate in respect of which 
default has l.Jeen made in paying revenue, or the lessee of an estate under the 
management of a Court of Wards, to assign his interest as such tenant, 
farmer or lessee ; 

(k) the lessee is bound t.> disclose to the lessor any fact as to the nature 
or eKtent of the intere~t which the lessee is about to take, of which the lt:ssee 
is, and the lessor is not, aware and which materially increases the value of 
such interest ; 

(l) the lessee is bound to pay or tender, at the proper time and p!ace, 
the premium or rent to the lessor or his agent in this behalf; 

(m) the lessee is bound to keep, and on the termination of the lease, to 
restore the property in as good condition as it was at the time when he was 
put in posses,ion, subject only to the char..ges caused by reasonable wear and 
tear or irresistible force and to allow the lessor and his agents, at all reason­
able time Juring the term, to enter upon the property and inspect the condi­
tion thr.reof and give or leave notice of any defect in such coudition ; ar1d 
when such defect has been caused by any act or default on tile part of the 
lessee, his servants. or agents, he is l'ound to make it good within three 
months after such notice has been given or left · 

(n) if the lessee becom~s aware of any proc~cding to recove ,_, the prop_rty 
or any part thereof, or of any encroachment made upon, or any interference 
with the lessor's right concerning, such property, he is bo•.Jnd to give, with 
reasonable diligence, notice thereof to the lessor; 

(o) the lessee may use the property and its products (if any) as a person 
of ordinary prudence would use them if they were his own ; but he must not 
use, or permit another tc use, the property for a purpose other than that for 
which it was leased, or fell or sell. timber on work or mines or quarries not 
open when the lease was granted, or commit any other act which is destruc• 
t1ve or permanently injurious thereto ; 

(p) he must not, witho~t the l.essor's consent, erect on the property any 
permanent structure, e~cep~ lor agncultul'al purposes ; 

(q) on the d.etermuuuon of the lease, the lessee is bound to put the 
lessor into possesswn of the property. 

109. Rights of leuor'e transferee.-If the lessor transfers the 
l,lropeny leaaed, or any part thereof, or any part of his interest therein the 

6 ' 
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transferee, in the absence of a contract to the contrary, shall possess all the 
rights. and, if the lessee so elects, be subject to all the liabilities of the lessor 
.as to the property or part transferred, to so loog as he is the owner of it ; 
but the lessor shall not, by reason only of such transfer, cease to be subject 
to any of the liabilities imposed upon him by the lease, unless the lessee 
elects to treat the transferee as the person liable to him : 

Provided that the transferee is not entitled to arrears of rent due before 
the transfer and that, if the lessee, not having reason to believe that such 
transfer has been made, pays rent to the lessor, the lt:ssee shall not be liable 
to pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what proportion 
of the premium or rent reserved by the lease is payable in respect of the part 
so transferred,. and. in. ca.se .they disagree, ~uch dete~mination may be made by 
any Court havmg JUriSdictiOn to entertam a sutt for the possession of the 
property leased. 

110. Exclusion of day oo which term c:ommences.-Where the 
time limited by a lease of immovable property is expressed as commencing 

from a particular day, in computing that time such day shall be exc1uded. 
Where no day of commencement is named, the time so limited begins from 
the making of the lease. 

Duration of lea11e for a year.-Where the time so limited is a year ur 
a number of years, in _the ab1ence of a~ express agreement to the contrary 
the lease shall last dunng the whole anmversary of the day from which such 

time commences. 
Option to determine lea11e.-Where the time ~o limited is expressed 

to be terminable before its expiration, and the lease omus to mention at whose 
option it is so terminable, the Jessee, and not the lessor, shall have auch 
option. 

111. Determination of lease.-A lease of immovable property deter-
mines­

( a) by efflux of the time limited thereby ; 
(b) where such time is lamited conditionally on the happening of some 

event-bY the happcnmg of such event ; 
(c) _where the interest of the lessor in the property terminates on, or hi• 

power to dispose of, the same extends only to the happening of any event-­
by the happening of such event ; 

(d) in case the interest of the les~ee a1_1d the lessor. in the whole of the 
property becomes vested at the same hme m one person m the same right; 

(•) by express surrender ; that is to say, in case the lessee yields up his 
interest under the lease to the lessor by mutual agreement between them ; 

(j) Ly implied surrender; 
(g) by forfeiture ; that is to say,-( 1) in case the lessee break• an 

expreiS condition which provides that on breach thereof the lessor may 
re·enter * * * or (2) in c~se the lessee reno_un~s h~• ~har~cter as such by 
setdng up a title in a thard person or by cla1mmg tn.le m himself ;or (3) the 
lessee is adjudicated an iusolvc:nt and the lease provides that the lessor may 
re-enter on the happening of such event and in any of these cases the lessor 

. or his transferee gives notice in writing to the lessee uf the intention to deter· 
mine the lease ; 

(h) on the expiration of a notice to determine the lease, or to quit, "r 
of intention to quit, the property lea1ed, duly given by one party to the other. 
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Comments 
Illustration to Claus~ (f) 

41 

A lessee accepts from his lessor a new lease of the property leased, to 
take effect during the continuance: of the existing lease. This is an implied 
surrender of the former lease, and such lease determines thereupon. 

Efflux of tirm means the expiration of time fixed in the lease. After the 
expiration mentioned in the lease the lessee can be ejected without notice of 
eviction being given-Md. Fazihzaman v. Anwar Hurain, 1932 A. 914. 

Express surrender mean1 surrender to by acts of parties. This does not 
require any formal deed' of surrender. A surrendt:r the landlord does not 
require ar.y registered docurnent-Brojonath v. Moheshwar, 28 C. L.J. 220. 

112. Waiver of forfeitare.-A forfeiture under section 113, clause (g) 
is waived by acceptance of rent .vhich has become due since the forfeiture, 
or by distress for such rent, or by any other act on the part of the lessor show· 
ing an intention to treat the I ease as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred : 
Provided also that, where rent is accepted after th~ institution of a suit 

to eject the lessee on ground of forfeiture, such acceptance is not a waiver. 
. Comments 

Wat11er Jorf•iture.-This section lays down that if a 'lessor, knowing that 
a forfeiture has been incurred, does any act whereby he acknowledges the 
continuance of the tenancy at a later period, he thereby waives such 
forfeiture. 

113. Waiver of notice to quit.-A notice given under section Ill, 
clause (h), is waived, with express ur implied consent of the person to whom 
it is given, by any act on the part of the pc.rson giving it showing an inten· 
tion to treat the lease as subsisting. 

Illustrations 
(a) A, the lessor, gives B, the lessee, notire to quit the property leased. 

The notice expires. B t~nders, and A accepts, rent which has become due in 
respect of the property smce the expiration of the notice. The notice is 
waived. 

(b) A, the le!sor, gives B, the lessee, notice to quit the property leased. 
The notice expires, and B remains in possession. A gives to B, as lessee, a 
second notice to quit. The first notice is waived. 

114. Relief against forfeiture for non-payment of rent.- Where a 
lease of immovable property has determined by forfeiture or non-payment 
of rent, and the lessor sues to eject the lessee, if at the hearing of the suit, 
the Jesst e paya or tenders to the lessor the rent in arrear, together with interest 
thereon and his lull costs of the suit, or gives such security as the Court 
thinks sufficie11t for making such payment within fifteen days, the Court may, 
in lieu of making a decree for ejectment, pass an order relieving the lessee 
againat the forfeiture and thereupon the lessee shall hold the property leased 
as if the forfeiture had not occurred. 

114-A. Relief against forfeiture ia certain other cases.-Where a 
lease of immovable property has determined by forfeiture or breach of an 
express condition which provides that on breach thereof the lessor may re· 
enter, no suit for ejectm~I~t shall lie unless and until the lessor has served on 
the lessee a notice in wntmg-

(a) specifying the parucular breach complained of; and 
(b! if the breach is capable of remedy, requiring'j•the le~see to remedy 

the breach; 
and the lessee fails, within a reasonable time from the date of the service of 
the notic~, to remedy the breach; if it ia capable of remedy, 
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Nothing in this section shall apply to an express condition against the 
assigning, under-letting, parting with the possession, or disposing of the pro­
perty leased, or to an express condition relating to forfeiture in case of non­
payment of rent. 

115. Effect o£ surrender and forfeiture on under-leases.-The 
surrender, express or implied, of immovable property does not prejudice an 
under-lease of the property or any part thrreof previously granted by the 
lessee, on terros and conditions substantially the same (except as regards the 
amount of rent) as those of the original lease ; but, unless the surrender is 
made for t~e J?Urpose of obtaining a new lease ; the rent payable by, and the 
contracts bmdmg on, the under-lessee shall be respectively payable to and 
enforceable by, the lessor. 

The forfriture of such a lcaf.e annuls all such under-leases, except where 
such forfeiture has been produced by the lessor in fraud of the under·lessee 
of relief against the forfeiturt is granted under section 114. ' 

116. Effect of holding over.- If a les!ee or under-lessee of property 
remains in pcsscssion thereof after the determination of the lease granted to 
the lessee, and the lessor or his legal representative accepts rent from the 
lessee or under· lessee, or otherwise asser £S to his continuing in possession the 
lease is, in the absence of an agreemcmt to the contrary, renewed frc:m year 
to year or from month. to m.onth, ~ccording to the purpose for which the pro· 
pert}' is leased, as specified m sectiOn I 06. 

Illustrations 

\a) A lets a house to B for five years.. B underlets the house to Cat a 
monthl)' rent of Rs. 100. The five years exp1re, but C continued in possession 
of the house and pa) s the rent to A. C's lease is renewed from month to 
month. 

(b) A lets a farm to B for .the life of C. C dies, but B continues in posses­
sion with A's assent. B's lease 1s renewed from year to year. 

117. Exemption· of leases for agricultural p11rposes. -None of 
the provisions of the Chapter apply to leases for agr!cultural purposes, except 
in so far as the State Government * * * may, by. ~ot1fication puuli shed in the 
Official Gazette declare all or any of such provlSlons to be so applicable in 
the case of all o~ any of leases, together with, or subject to, those of the local 
law, .if any., for the time being in force. 

CHAPTER VI 

Of Exchang1s 
118. "Exchange" defined.-When two persons mutually transfer the 

ownership of one thing for the ownership of another, neither thing or both 
things being money only, the tramaction is called an "e11.change ." 

A transfer of property in l:ompletion of an exchange can be made only 
in manner provided for the transfer of such property by sale. 

119. Right of party deprived of thing received in ezchange.-If 
any party to an exchange or any person claiming through or under such party 
is by reason of any defect in the title of the other party deprived of the thing 
or any part of the thing received by him in exchange, then, unless a contrary 
intention appears from the terms of the exchange, ~uch other party is liable 
to him or any person claiming through or under hun for loss caused thereby 
or at the option of the perso!"!. so deprived, for the t'etu~n of the thing tra~lS­
ferred, if still in the possession of such other party or Ius legal representatiVe 
or a tranaferee from him without con&ideration. 
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120. Rights and liabilities of parties.-Save as otherwJ~e I?rc;>':ided 
in this Chapter each party has the rights and is subject to ~he lu~bJlJUes of 
a seller, as to that which he gives, and has the rights, and JS subject to the 
liabilities of a buyer as to that which he takes. 

Comments 

Rights and liabilities of parties.·- In exchange, each party is in the positi~n 
of a seller as well as buyer .. , In respect of the property he transfers he is In 
the position of a seller and in respect of the property he takes, he is in the 
position of a buyer. 

121. Exchange of money.-On an t'Xchange of money, each party 
thereby warrants the genuin enels of the money given by him. 

CHAPTER VII 

OJ Gifts 

122. "Gift" defined.-'Gift' is the transfer of certain existing movable 
or immovable property made voluntarily and without consideration by one 
person, called the donor, to another, called the donee, and accepted by or on 
behalf of the donee. 

Acceptance when to be made.-Such acceptance must be made during the 
life tim~:" of the donor and while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 

123. Transfer how effected -For the purpose of making a gift of 
immovable property, the transfer must be effected by a registered instrument 
signed by or on be half of the donor, and attesteu by at least two witnesses. 

For the purpose of making a gift of movable property, transfer may be 
effected either by a registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods may be delivered. 

124. Gift of existing and future property.-A gift comprising both 
existin~ and future property is void as to the latter. 

125. Gift to several, of whom one does not accept.·- A gift of a 
thing to two or more donees, of whom one does not accept it, is void as to the 
interest which he would have taken had he accepted. 

126. Whe.a gift :may be suspended or revoked.-The donor and 
donee may agree that on the happenin~ of any specified event wh1ch does not 
depend on the will of the donor a gift shall be suspended or revoked ; but a 
gift which the parties agree shall be revocable ,.vholly or in part, at the mere 
will of donor, is void wholly or in part as the case may be. 

A gift may also. be ~e~oked in any of the case (save wat~t or failure ol 
ccmideration) in which, If ll were a contract, it might be rescmded. 

Save as aforesaid, a gift cannot be revoked. 
Nothing contained i~1 this. section s~all be deemed to affect the rights of 

transferees for consideration wJLhout notice. 
Illustrations 

(a) A gives a field to B, reser:-ing to himself :vith B's assent, ~he ri~ht to 
take back the field in case B and lus de~cendants die before A. B d1es Without 
descendants in A's lifetime, A may take back the fidu. 
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(b) A gives a lakh of rupees to B, reserving to himself with B's assent 
the right to take back at pleasure Rs. 10,000 out of the lakh. The gift holds 
good as to Rs. 90,000, but is void as to Rs. 10,000, which continue to 
belong to A. 

127. Onerou•~ gift.-Where a gift is in the form of a single transfer to 
the same person of several things of which one is, and the others are not, 
burdened by an obligation, the donee can take nothing by the gift unless he 
accepts it fully. 

Where a gift is in the form of two or more separate and independent 
tran1fers to the same person of several things, the done~ is at liberty to accept 
one of them and refuse the others although the former may be beneficial and 
the later onerous. 

Onerous gift to disqualified per•on.-A donee not competent to 
contract and ·accepting property burdened by any obligation is not bound by 
his acceptance. Bu~ if, after becoming competent to contract, and being 
aware of the obligation, he retains the property given, he becomes so bound. 

Illustrations 

(a) A has shares in X a prospr:rous joint stock company and also ahares 
in r, a joint stock company in difficullie~. Heavy calls are expected in res­
pect of the shares in r. A gives B all his shares in joint stock company. B 
refuses to accept the share in r. He cannot take the share in X. 

(b) A, having a lease for !I term of years of a house at a rent which he 
and his representatives are bound to pay during the term, and which is more 
than the house can be let for, gives to B the lease, also as a separate and 
independent transaction, a sum of money. B reluses to accept the lease. He 
does not, by his refusal, forfeit the money. 

128. Univer•al donee.-Subject to the provisions of section 127, 
where a gift consists of the donor's whole property, the donee is personally 
liable for all the debt• due by and liabilities of the donor at the time of the 
gift to the extent of the property comprised therein. 

129 Saving of deaado na mortis causa and Muhammadan law.­
Nothing in this Chapter relates to gifts of movable propert~ made in contem· 
plation of death, or shall be deemed to affect a11y rule of Muhammadan law. 

CHAPTER VIII 

Of Transfer of Aationabl1 Claims 
130. Traa•fer of actionable claims.-:1) The transfer of an action­

able claim whether with or without consideration shall be effected only by 
the execution of an instrument in writing signed by the transferor or his duly 
authorised agent, and** shall be complete and effectual upon the execution of 
such instrument, and thereupon all the rights and remedies of the transferor, 
whether by way of damages or otherwise, shall veat in the transferee, whether 
such notice of the transfer as is hereinafter provided be given or not: 

Provided that every dealing with debt or other actionable claim by the 
debtor or other person from or against whom the transferor would, but for 

·such instroment of transfer as aforesaid, have been entitled to recover or 
enforce auch debt or other actionable claim, shall (save where the debtor or 
other person is a party to the transler or has received express notice thereof 
as hereinafter provided, be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the execution of 
such instrument of transfer as aforesaid, sue or institute proceedin" for the 
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the same in his own name without obtaining the transferor's consent to 
such suit or proceedings and without making him a party thereto. 

Exception.-Nothing in this section applies to the transfer of a marine or 
fire policy of insurance or affects the provisions of section 38 of the Insurance 
Act, 1938. 

Illustrations 
(i) A owes money to B, who transfers the debt to C. B then demands the 

debt from A, who. not havir.g received notice of the transfer, as prescribed in 
Sec. 131, pays B. The payment is valid, and C cannot sue A for the 
debt. 

(ii) A effects a policy on his own life with an Insurance Company and 
assigns it to a Bank for securing the payment of a.n ex is tin"' or future debt. 
If A dies, the Bank is entitled to receive the policy and to ~ue on it without 
the concurrence of A's executor, aubject to the proviso in sub-section (lJ of 
Sec. 130 and to the provisions of section 132 . 

. 13~·A. Transfer of policy of marine insurance.-(!) A policy of 
marme msura~1c_e .may b~ trasferred by assignment, unless it contains terms 
expressly proh1b1tmg assignment, and may be assigned either before or after 
loss. 

. (2) A policy of marine insurance may be assigned by endorsement thereon 
on m any other customary manner. 

. (3) Wher~ the insured person has parted with or lost his interest in the 
subJeCt·?Jatter msured, and has not, before or at the time of so doing, expressly 
or ~mp}le.dly agrc:ed to assign the policy, any subsequent assignment of the 
pohcy IS moperat1ve : 

J>:ovided that nothing in this sub·sec ti on affects the anignment of a 
policy after loss. 

(4) Nothing in clause (e) of section 6 shall affect the provisions of this 
aection. 

131. Notice to be in writing aigoed.-Every notice of transfer of an 
actionable claim, shall be in writing, si1:;ned by the transferor or his agent duly 
authorized in this behalf, or, in case the transferor refuses to sign, by the 
transferee or his a<>ent, aLlll shall iLate the ua;ne and address of the tranferee. 

132. Liability of transferee of actioaable claim.- fhe tran•feree of 
an actiouable claim shall take it subject t<J all the liabiJiti~s and equities 
to which the transferor was 1ubject in respect thereof at the date of the 
transfer. 

Illustrations 
(i) A transfers to C a debt to him by B, A being then indebted to B, C 

sues B for the debt due by B to A. In such suit B is entitled to set off the ~ebt 
due by A to him, although C was unaware of it at the d~te of such tran1l~r. 

(ii) A executed a llond in favour of B under CHcu~stances which 
entitled the former to have it delivered up and cancelled. B assigns the bond to 
C for value and without notice of 1uch circumstances. C cannot enforce the 
bond against A. 

133. Warraaty of •olveacy or debtor.-Where. the t ranafcror of a 
debt warranu the solvency of the debtor, the warranty, 1~ the absence ol a 
contract to the contrary, appliea only to his solvency _at th~ tJmc of the tran•fer, 
and i• limited, where the transfer is made for consideratiOn to the amount or 
value of such consideration. 

134. Mort1aged debt.-Wherc a debt i1 tranaferred ~or the. purpose of 
1ecuring and existing or future debt, the debt ao transferrt:d, tf rccctvcd by the 
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transferor or recovered by the transferee, is applicable, first in payment at 
the costs of such recovery ; secondly, in or towards satisfaction of the amount 
for the time being secured by the tr~nsfer ; and ~he residue, if any,·belongs 
to the transftr•Jr or other person ent1tled to receiVe the same. 

. 135. Assignment of rights und~~ fire policr of insurance.-Every 
as~1gnee, by endorsement or other wntmg of a pohcy of insurance a"ainst 
tire, in whom the property in the subject insured shall be absolutely ~estcd 
at the date of the assignment, shall have transferred and vested in him all 
rights of suit as if the contract contained in the policy had been made with 
himself. 

135-A. A&sigoment ofrights under policy of marine insurance.­
( l) Where a policy of marine insurance has be-=n assigned so as to pa,s the 
beneficial interest therein, the assignee of the pclicy is entitled to sue thereon 
in his own name ; and the defendant is entitled to make defence arising out 
of the contract which he would have been entitled to make if the action had 
been brought in the name of the person uy or on behalf of whom Lbe p.:>licy 
was effected. 

(2) Where the insurer pays for a total loss, either of the whole, or, in 
the case of goods, of ~ny apportionable part, of the subject-matter insured, he 
thereupon becomes entitled to take over the interest of thl! insured person in 
whatever may remain of the subject-matter so paid for, ~nd he ~s thereby 
subrogated to all the rights and remedies of insured person . m and m r~spect 
of that subject-matter as from the time of the ca5ua.lty causmg the loss. 

(3) Where the insurec: pays for a partial lol.>, he acquires n? title to the 
subject-matter insured, or such part of 1t as may remain, but he 1s thereupon 
subrogated to all rights and remedies of the insured penon as 1rom the t1me 
of the casualty causing the loss, in so far as the insured person ha.~ been 
indemnified by such payment for the loss. 

(4) Nothing in clause (e) of section 6 shall affect the provisions of this 
aection. 

136. Incapacity of officers connected with court• of justi(:e,­
No judge, legal practitioner or officer connt! cted with any Court of Justice 
shall buy or traffic ~n, or stipulate for, or agree to rece_ive any share of, or 
interest in, any actionable cla1m, and no Court of Justtce shall enforce, at 
his instance, or at the instance of any person claiming by or through him 
any actionable claim, so dealt with by him as aforesaid. ' 

137 Saving of negotiable in&trumenta, etc.-Nothing in the fore­
going sections of this Chapter applies to stocks, shares or deben_tures, or to 
instruments which are for the time being, by law or custom, negotiable, or to 
any mercantile document of title to goods. 

Explanation,-Thc. expression "mercantile document of _title to goods" 
includes a bill of lading, dock warrant, warehouse keeper's certificate, railway 
receipt, warrant or order for the delivery of goods and any_ other document 
used in the ordinary course of business ~s pr,)of of the possessiOn or control of 
gouds, or authorizing or purporting to authorize, either by e~dorsement or by 
deli very, the possessor of the document to transfer or rec.e1 ve goods thereby 
rep1esented. 
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