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REPORT ON THE CONSTITUTION 

(TWENTY-FIFTfl AMENDMENT) BILL, 1971 

I. The Constitution (Twenty-Fifth Amendment) Bill, I. Introductory 
which has been introduci!d in the Lok Sabha on the 28th 
July, 1971, has not been fo~~ally referred to us by th~ Ministry of 
Law and Justice for our opuuon or report; but the Btll, and more 
particularly clause 3 of it, falls directl:¥ .. within t~e purview of ~he 
wider terms of reference-dauses (vm) and {tx)-under which 
the present Commission has been ~on.stit~ted; and ~~ we think 
it right suo motu to make a report mdtcatmg our opmton on the 
merits of the Bill. 

2. The Bill consists of three clauses. Clause 1 is formal Clause 2(a) 
and describes the Bill as the Constitution (Twenty-fifth) Amend- of the Bill. 
ment Act, 1971. Clause 2 contains two sub-clauses (a) and (b), 
and it reads as under :-

"2. In article 3l of the Constitution,-

(a) for clause (2), the following clause shall be 
substituted, namely,-

"(2) No property·shall be compulsorily acquired 
or requisitioned save for a public purpose and save 
by authority of a law which provides for acquisi­
tion or requisitioning of the property for an amount 
which may be fixed by suc11 law or which may be 
determined in accordance with such principles and 
given in such manner as may be specified in such 
law; and no such law shall be called in question 
in any court on the ground that the amount so fix­
ed or determined is not adequate or that the whole 
or any part of such amount is to be given otherwise 
than in cash,". 

''(b) after clause (2A), the following clause shall be 
inserted, namely,-

"(2B) Nothing in sub-clause (f) of clause (I) 
of article 19 shall affect any such law as is referred 
to in clause (2}". 

1t is clear that the Bill proceeds on the assump­
tion that the Twenty-Fourth Amendment recently 
adopted by Parliament is constitutionally valid. 

I. Bill No. 106 of 1971. 
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3 .. It is unnecessary to refer in detail to the background of 
judicial decisions which made it necessary for Parliament to 
adopt the Twenty-Fourth Amendment. The question about the 
scope _an~ €;ffect of the provisions contained in Article 368 of t~e 
Const1tut10n was first considered by the Supreme Court m 
Shan~ari Prasad's case. I Patanjali Sastri J ..• who spoke for !he 
unammous Court, held in the said case that, m substance, Art1cle 
368 conferred on Parliament power to amend any provision of 
the Constitution, provided that in making such amendment, 
Parliament. followed the procedu~e prescribed by the said Article 
and comphed with its requirements. This judgment was pro-
nounced on the 5th October, 1951. · 

. Th~ sam~ vi~w was reiterated by a majority of three Judges 
In SaJJan Smgh s case.2 This judgment was delivered on the 
30th October, 1964. 

On the 27th. February, 1967, the Supreme Court considered 
the s.a~e question over ·again in Go!ak Nath's case, 3 and, by 
~ maJonty of 6:5, held that the earlier decisions had not properly 
~te_rret~d the scope and effect of Article 368 and that, the said 

frtlc e d1d not confer power on Parliament to amend Part Ill 
0 the Constitution in any event. 

G l~ is as ~ result of the last decision -of the Supreme Court in 
th~ a{ Nath s case !hat Parliament thought it necessary to pass 

wenty-Fourth Amendment Act. 
Twenty­
fourth 
Amend­
ment 
clarifi­
catory 
nature. 

that\ 11111 -frdcr to avoid confusion it is necessary to state clearly 
on p f·. \\cnty-Fourth Amendm~nt does not purport to confer 
but i~r ramlcnt an_y additional power not possessed by it earlier, 

mere Y clanfies h · · · 1· t h s al in ways been the w .a.t, In the oprmon of Par 1amen , a -
provisions of A tr!-'~ position about the scope and effect .of tfe 
said position prt11c. e 368. It is true that, in order to clanfy . t le 

d , ar lament has tt f bundant cautiOn, rna e some suitabl , as a rna er o a . 1 368 
but the result of the a!Uendments in Article 13 and Art11~ ~ 368 
meant what ·1 e.said amendments is to declare that ar ICe 
in Shw k .. I Was Interpreted to mean by the unanimous <;:o':lrt 
of the '/lit Prasad Sing/, D('o's easel as well as by the maJonty 
rn other ~~ges constituting the Bench in Saijan Singh's cose.2 
law in reg ~ds, the Twenty-Fourth Amendmei1t Act says that _the 
tion wl . ahr to the power of P·lrliaznent to amend the Constltu-

' 11C was I "d d ' C t and accept d al own authoritatively by the Supreme . our 
February el9 as c?rrect between the 5th October, 1951 and 27th 

' 67 ' IS the correct law. Possibility 
of challenge 5· We do not th" k · · h 
on the Twenty-Fourth In that the constitutional vahd1ty of t e 
validity of the Supreme CoAm~ndm~n~ Act is likely to be ~hallenged befo~e 
---- -----~t IS not unlikely that, 1f the present Bill 

1. S!umkan Prasad s· ~ ---
2. S£1J.'J"an Si I mg 1 Deo v. The Union of India, A.I.R. 1951 S.C. 458. 

11g 1 v. The St t .r 
3. Golak Nath v Tl a e 0J Rajasthan, A.l.R. 1965 S.C. 845. 

· le State of Punjab, A.I.R. 1967 S.C. 164 ..... 
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is passed· by Parliament, an attempt may be made to challenge 
its constitutionaL validity on the ground that Parliament has no 
power to amend Part III of the Constitution and that the Twenty­
Fourth Amendment Act passed by Parliament is inoperative, 
ineffective and void and, as such, cannot sustain the validity of the 
Twenty-Fifth Amendment Bill inasmuch as its provisions seek 
to modify some of the fundamental rights guaranteed by Part 
III. This fact has to be borne in mind in considering the merits 
of the proposed Bill. 

G. After the judgment of the Supreme Court in Go/ak Nath's 
case was pronounced, there has been a national debate in regard 
to the merits of the decision in the said case. In this debate, 
advocates of the view propounded by the majority in Go/ak 
Nath's case, as well as those who are critical of that view, have 
used strong words, such as, the supremacy of the Judiciary, 
encroachment on fundamental rights, introduction of totalitarian 
concepts in the democratic set-up of our country, or tyranny 
of the Judiciary; and naturally, the introduction of such political 
overtones in this national debate has created an appearance of 
confrontation between Parliament and the Supreme Court. 
The Commission, however, docs not regard the situation created 
by the majority decision in Go/ak Natii's case as necessarily 
leading to any conflict between the two great institutions, viz., 
Parliament and the Supreme Court. 

7. The Commission believes that, in a democratic countrv 
like India which is governed by a written Constitution, supremacy 
can be legitimately claimed only by the Constitution. Jt is 
the Constitution which is paramoun~ which is the law of laws, 
which confers on Parliament and the State Legislatures, the Exe­
cutive and the Judiciary their respective powers, assigns to them 
their respective functions, and prescribes limitations within 
which the said powers and functions can be legitimately dis­
charg~d. Within their respective spheres. each one of the cons­
tituents of Indian democracy can claim supremacy in a limited 
sense only. This position is subject to the irnportant proviso 
that Parliament has power to amend the Constitution; but, once 
Parliament's constituent power to amend the Constitution is 
exercised and the amended Constitution comes into operation, 
even Parliament has to function again within the limits prescrib­
ed by the amended Constitution. 

8. What we have witnessed as a result of the majority deci­
sion in Golak Natlz's case is inevitably a part of the democratic 
process. Jt may sound platitudinous, but it is nevertheless true 
that it is the function and privilege of Parliament to amend the 
Constitution and make laws according to the provisions of the 
~~onstitution; it is the privilege and function of the Judiciary to 
Interpret the laws and test their constitutional validity in the 
light of the relevant constitutional provisions; and it is the duty 
of the Executive to implement the laws. 

the Twenty 
fourth 
Amend­
ment. 

No ques­
tion of 
confronta-

. tion 
between 
Parliament 
and 
Supreme 
Court. 

Constitu­
tion sup­
reme in 
democracy. 

Amend­
ment in­
evitable as 
a part of 
the dem<J.o 
cratic 
process~ 



Amend­
ment not 
to be re­
garded as 
raising 
questions 
of confron­
tation. 

Cardozo's 
observa­
tions. 

4 

9. If, while discharging its functions, the Supre~e ~ou.rt 
interprets an ordinary law or a provision of the ConstitutiOn m 
a manner which in the oninion of Parliament, does not represent 
the true intentio'n of Parliament, it is open to Pa:Iiament t<;> _make 
its intention clear by taking recourse to the swtable, legitml_ate 
and well-recogni3ed process of amending the law or the Constitu­
tion. But, while this process is in progress, no effort sho_uld be 
made to introduce notions of confrontation between Parliament 
on the one hand and the Judiciary on the other. 

10. In this context. we would like to refer to the observations 
made by Mr. Justice Cardozo, the great American Judge of the 
Supreme Court of the United States. Said Justice Cardozo':-

"The great tides and currents which engulf the rest of 
men do not turn aside in their course and pass the Judges 
by.'' 

We would invite the Union Government and the Members of 
Parliament to share our faith in the wisdom of Mr. Justice Cardo­
zo's observation. 

Clause 2(a) 
of the Bill 
considered. 

11. Reverting then, to clause 2 of the Bill, it would be noticed 
that sub-clause {a) of this clause deletes the word "compensation" 
and introduces in its place the word "amount", in order to avoid 
ll;ny controversy about the adequacy of the amount which Par­
ltament may direct to be paid in the manner specified by the 
clause, where property belonging to a citizen is compulsorily 
acquired or requisitioned. It also provides, as did Article 31(2) 
in the unamended form. that a law passed by virtue of the powers 
conferred by article 31 (2) shall not be called in question in any 
Court on the ground that the amount so fixed or determined is 
not adequate; and it adds that the said law cannot also be chal­
lenged on the ground that the whole or any part of such amount 
is to be given otherwise than in cash. 

Clause 2(b) 
of the Bill. 

Necessity 
of amend-. 
ment in 
view of 
Cooper's 
case. 

12. Sub-clause (b) of. clause 2 of the Bill inserts clause (2B) 
after clause (2A) in the existing Article, and it lays dmvn that 
nothing in sub-clause (f) of clause (I) of Article 19 shall affect 
any such law as is referred to in clause (2). In other words, 
~n additional safc~uard has been provided by clause (2B) which 
Is sought to be intr"Oduced by the Bill to prevent any attack against 
the I~\~ passed urder Article 31(2) on the ground that any of its 
proy1s1ons contravene the fundamental rights guaranteed by 
Article 19(1 )(f). 

13. Every student of Constitutional Law knows that Parlia­
ment thought that it was neces5ary to make these provisions 
because of the recent decision of the Supreme Court in Rustom 
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Ca1•asjee Cooper & Another v. Union of India. 1 Parliament 
presumably thought, and we think rightly, that ~he effect of this 
majority decision of the Supreme Court was, m substance, to 
make compensation provided for by the impugned legislation 
justiciable and subject it to the test of reasonableness under arti­
cle 19(5); and, to that extent, the said decision is inconsistent 
with the view taken by the Supreme Court in State of Gujarat 
v. Shanti/al Mangaldass and others. 2 Indeed, eversince the 
Fourth Amendment was passed on the 27th April, I 955, the 
Supreme Court had generally interpreted clause (2) of Article 
31 to mean that the adequacy of compensation directed to be 
paid by laws passed under the said clause was not justiciable as 
we have explained earlier, except in cases where it reasonably 
appeared to the Court that the compensation was illusory or 
that the whole legislative exercise was a fraud on the Consti­
tution. But, in Cooper's case,t the. majority view appeared 
to strike a somewhat different note; and that, according to Parlia­
ment, made it necessary to introduce the amended clause (2) in 
Article 31. We think that, in the circumstances to which we 
have just referred, Parliament is justified in introducing the amend­
ment in question. 

14. This takes us to clause 3 of the Bill. It reads thus-
"3. After article 3IB of the Constitution the following 

shall be inserted, namely,- ' 

"3JC. Noh~i~hstanding anything contained in arti­
cle 13, no l~w grvmg effect to the policy of the State to­
wards securmg _the principles specified in clause (b) or 
clause (c) of artrcle 39 shall be deemed to be void on the 
gro~nd that it is inconsistent with, or takes away or 
abndges ~ny of the rights conferred by article 14, article 
19 °~ ~rttcle 3! ;_and no law containing a declaration 
!hat rt 1 ~ fo~ gtvmg effect to such policy shall be called 
1'? questton tn any court on the ground that it does not 
grve effect to such policy. 

Provided that where such Jaw is made by the Legis­
lature of a State, the provisions of this article shall 
not apply th~reto ~nless such Jaw, having been reserved 
for th~. constderatton of the President. has received his 
assent. 

By introducing this clause, Parliament is taking the first major 
and significant step towards implementing two of the Directive 
Principles enshrined in clause (b) and (c) of Article 39 in Part IV 
of the Constitution, and, in that sense, the clause under consi­
deration ca~ be appropriately described as historic. After it 

Clause 3 
of the Bill. 

1. Rustom Cm'OSjee Cooper & Another v. Union of India. A.I.R. 1970 S.C. 564. 

2. State ofGujrat v. Slrantilal Mangaldass and Others, (191\9) I S.C. R. 509. 
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is adopted, Parliament will have heralded a new era i~ th~ pur­
suit of the goal placed before the nation by the Constitution to 
establish social and economic justice in this country. The Com­
mission is in full agreement with this object of the clause. 

15. In the two decades after the Constitution was passed, 
the inter-relation between the Directive Principles and Funda­
mental Rights has been often been considered by the Supreme 
Court. The Directive Principles enshrined in Pa~t IV are,. in 
terms, de~larcd to be non-justiciable and yet,. Arttcle ~7, w~1c~ 
makes thts declaration, emphatica!ly adds that the satd prmct­
ples ~re nev.ertheless fundamental in the governance of the country 
an~ 1~ orda~ns that it shall be the duty of the St~te _to ~pply these 
prmctplcs m making laws. Broadly stated, 1~ Its J_ud~ments, 
the Supreme Court has often treated the Directtve Pnnctples as 
relevant in de~ling with the question as to _whether in':a~ion of 
fund~mental nghts alleged to be involved m the pr~:>VIstons of 
any tmpugned statute is reasonable and is for pubhc good or 
n?t. But, whenever there appeared to be a clear conflict bet­
\\een one or more of the Directive Principles on the one hand, 
and the fundamental rights on the other, the Court invariably 
hpe~d ~hat the fundamental rights must prevail over the Directive 

nnctples. 

1 16. But, in. retrospect, for some time past, citiz~ns. genui~e­
~ concerned Wtth the progress .of Indian democracy m tts destm­
~ task o_f achieving socio-economic justice in this country by a 
bfmocra!tc process have often wondered how it would be possi­
. e ~0 _give etlect to the more important declaration contained 
~h rt~cle _37 whereby duty was imposed on the State to apply 
d e J:?trechve Principles in making law. In appreciating how 

eep ts the concern felt by many of us in this behalf, it is neces­
sary to emphasize the part which the Directive Principles are 
expected to play in the achievement of socio-economic objecti­
vfs: J~e fundamental rights and the directive principles en­
s 1! 111e tn Parts III and IV of the Constitution have been des­
g•bed. b;y: Granville Austin• as "the conscience of the Indian 
fi onstttutton." "The Indian Constitution" says Austin, "is 

~s.t and foremost a social document. The :Uajority of its pro­
~tst?~s are either directly aimed at furthering the goals of the 
b~f1h. revolution or attempt to foster this revolution hy esta­
pit~ 1th~ the cond_itions necessar¥ for its achievement. Ye_t des­
national ~:rmeat10n of the entire constitution by the atm ~f 
revolution rasc~nce, the core Of the. commitment, to the S?Ctal 
and in the ~~ In .Parts !II. and IV, tn the Fundamental ~tghts 
Austin:- trecttve Pnnctples of State Policy." Accordmg to 

even" 1111 the Directive Principles however one finds an 
c carer st t ' ' h . -- a emcnt of the social revolution. T ey atm --l.Gr~nville Austin Th ~-~ - - ··--·---

Stty p L ' e ndtan Co t' . U . ress, ondon)(l966). ns 1tut10n: Cornerstone of a Nation (Oxford mver-
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at making the Indian masses free in the positive sen~e, free 
from the passivity engendered by centu~Ies of ~erc10n b_y 
society and by nature free from the object physical condi­
tions that had prevent~d them from fulfilling their best selves." 

17. The w~rds used by Dr. A~bedkar, when he pilote~ th.e 
Directive Principles in th~ Constituent Assembly, are signi­
ficant. Dr. Ambedkar smd:-

"In enacting this part (Part IV) of the Constitution, the 
Assembly is giving certain directions to the future legisla­
ture and the future executive to show in what manner they 
are 

to exercise the legislative and executiv.e power they will 
have. Surely it is not the intention to introduce in this part 
these principles as mere pious declarations. It is the inten­
tion of this Assembly that in future both the legislature and 
the executive should not merely pay lip-service. to these 
princinles 

but that they should be made the basis of all legislative 
and executive action that they may be taking hereafter in 
the matter of the governance of the country." 

18. Nehru described this position m his characteristically 
lucid words by observing: 

"The service of India means the service of the millions 
who SJ!ffer. It m~ans th~ ending of ·poverty and ignorance 
and disease and mequahty of opportunity. The ambition 
of the greatest man of our generation has been to wipe every 
tear from every eye. T~at may be beyond us, but as long as 
there are tears and suffenng, so long our work will not be over." 

Thus ~onsi~ered, th~ Directive Princi.plcs can be appropria-
telY descnbed m Nehr!-1 s words as being dynamic in character 
while Fundamental RI~hts can be described as static.· In des: 
cribing Fun~am~nt~l Rights as s~atic, we do not propose to under­
estimate t~eir sigmficance an~ I~portance in the Constitutional 
set-UP devised by the ConstitutiOn and the democratic way of 
life was adopted by us. '!hey, no doubt, constitute a distin­
ctive fea_ture of ~~ur ConstitutiOn and arc, in fact, justly_ regar­
d d as tts COflll::IStone. But the very nature of the Directive 
p~jnciplcs pos~ulates .t!lat their ultimat_e objective is to satisfy 
the ever-growmg I_e~1t1mate h_ut unsalisfied hopes and aspira-
. ns of common Citizens of this country to enjoy life, liberty and 

t!O · I d . th h . . h piness m amp e measures an , m at sense, t ey are mevi-1:6Jy dynamic in character ~nd their horizo~ would continuously 
x and as the country \VItnesses econom1c development and 
~d~pts social ch_ange, and. marches. towards its cherished goal 
of achieving socio-economic revolutiOn. 

Directive 
principles 
not merely 
pious dec­
larations. 

Directive 
principles 
dynamic in 
character. 
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19 However as we have already indicated, Directive .P~in.ci· 
pies, · not being enforceable, were given a so~ewhat t~~ eft~~~ 
position by judicial process. The propo~ed. Btll for 1 
time recognises the p:imacy of Directive Pnnc1ples and. has se ec­
ted two of them enshrined in Article 39(b) and.(c) for tn:tplemer 
tation in the first instance That is why we thmk the Bill mar s 
the beginning of a new ~ra in the constitutional history of our · 
country. 

20. Having made these preliminary observations, let us pro­
ceed to examine the provisions made by clause 3. The first 
question which calls for consideration is: is it necessary .to make 
the main operative provision of the clause in a negat~ve form 
beginning with the word "notwithstanding"? Would It not .be 
pos~ible to secure the implementation of the pr~~ciples e~s.hnn; 
ed m clauses (b) and (c) of Article 39 by a positive provtston · 
We have given anxious thought to this problem and we have 
~orne to the conclusion that the form adopted by the draft~ma!'l 
m framing clause 3 cannot be avoided and is, in a sense, mevi· 
table. -

Paramount 
obligation 
of the 
State. 

21. In this connection, it is necessary to remember that funda­
mental rights enshrined in Part Ill are conferred on citizens, 
while Directive Principles enumerated in Part IV amount to 
paramount obligations imposed on the State.· That being so, 
a positive provision made for the purpose of securing imple­
mentation of said principles cannot in the very nature of things 
be treated as fundamental rights. 

Article 
39(b) and 
(c). 

In fact, such a positive provision would for instance, amount 
to regulatio~ or control of the citizens' right to property guaran­
teed by Article 19(1) (f). While considering the question about 
the form which the provisions of clause 3 should adopt, this 
aspect of the matter ~ust be borne in mind. 

22. A~ this stage, it is relevant to refer to the Directive Princi­
~les Whi.ch are sought to be secured by the conferment of power 

n Parliament and the State Legislatures hy clause 3. Clauses 
{b) and (c) (~r Art1de 39 provide: 1 

."The State shall, 1n particular direct its policv towards 
secunng- ' · 

(b) that the ownership and control of the material 
resources of the community are so distributed as best 
to subserve the common good; 

"(c) that the operation of the economic system does 
n?t. res~lt in the concentration of wealth and means of 
PI cd uctiOn to the common detriment." 



23. It will be noticed that implementation of th.ese Directi_v~ 
Principles would amount to _the control or regulation of the citi­
zens' right to property and, m that se1_1se, they m~st find a place 
under Article 31 by way of an exceptwn. ?r prov1so or a~ a part 

·of the scheme envisaged by all the provisJo_ns under Article 31, 
and that is what the draftsman has done m the present case. 
We are therefore unable to say that the drafting of Article 3 I C 
which i; in a neg~tive form is open to any serious criticism. 

24. However we ought to emphasise that the effect of Article 
31C as we con~eive it to be, is not that, in implementing the 
prin~iplcs specified in clauses (b) and (c) of Article 39, Articles 
14 19 and 31 or any of them is intended to be unconstitutional­
ly 'contravened; it means, as is meant by Article 31B, that en­
forcement of the relevant Directive Principles by legislative pro­
cess may involve regulation of the fundamental rights guaranteed 
by Article 19( I )(f) and (g) and Article 31, but such regulation 
would inevitably have to be within the limits prescribed by clau­
ses (5) and (6) of Article 19 or by the relevant provisions of Arti­
cle 31, such as Article 31(2). It is inconceivable that Article 
14, properly understood, can ever be violated by any legislation 
contemplated by Article 31 C. 

25. We are confident that, after the present Bill is passed, 
when, in due course, Parliament and State Legislatures make 
laws in accordance with the provisions of Article 31C, they will 
faithfully keep in mind the basic concept of our constitutional 
philosophy that, in evolving a rational synthesis (Samanvaya) 
between ~he competing claims of a citizen's fundamental rights 
and public good, the relative importance and legitimacy of the 
claims must be carefully weighed and taken into account. 

. 26. Apart from the app~irent necessity to draft Article 3IC 
m the. presen_t form, _Government presumably intend to avoid 
any dilatory mterventJ~n of legal proceedings which inevitably 
stall, re~ard and sometimes materially hinder the whole object 
of meetmg urgent cconomi_c problems speedily and effectively, 
though, of course, under vahd laws. That, in fact, was the genesis 
of th~ Fourth. Amendment by which Articles 31A and 31 B 
were. m~erte~ Ill the Constitution- and that also appears to be 
the _Jmtlficati_on of the relevant clause in Article 31 C. But, 
obvwusly. _this clause docs not imply that Parliament desires to 
ignore Art1cles 14, 19 and 31 in passing laws to implement the 
principles enshriMed in Article 39(b) and (c). The only effect of 
the clause i~; to avoid judicial scrutiny on the point. 

27. In regard to Article 3IC as at present drafted, there is 
one point to which we ought to refer. Article 31 C as at present 
drafted provides that, notwithstanding anything contained in 
article 13, a law passed to give effect to the policy specified in 
clal!se (b) or clause (c) shall not be deemed to be void, inter alia, 
on the ground that it is inconsistent with, or takes away or 
abridges any of the rights conferred by Article 19. ln our opinion, 
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Effect on 
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properly. 
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the purpose which Article 31.C has in ~nd would be effective!: 
achieved if, instead of refernng to Article 19p) as a whole, re 
ference is made to Article 19(1) (f) and (g). It IS these two clauses 
that are likely to be contravened by legislation contemplated, 
by Article 31 C, and, if a provision is ;made tha~ no l~w pas~ed 
with a view to implementing the pohcy. enunctated tn Article 
39(b) and (c) contravenes, inter alia, Arttcle 19(1) (f) and (g), 
that would serve the purpose in view. 

28. On the other hand if the whole of Article 19 is retained 
in the relevant provision ~f clause 3 of the Bill, it is likely to 
lead to some consequences which we view with grave concern. 
Sub-clauses (a), (b) and (c) of Clause (1) of Article 19 guarantee 
to all citizens fundamental right to freedom of speech and ex­
pression, to assemble peaceably and without arms, and to form 
associations or unions. We have already expressed our con­
currence with the policy underlying the aim and object of clause 3 
of the Bill and we have also indicated that a stage has now 
arrived when the primacy of the Directive Principles must not 
only be recognised in theory, but must become a reality of the 
part of national life. Nevertheless, we cannot ignore the fact 
that there may be citizens or groups of citizens who subscribe 
to the conservative political philosophy and want the status quo 
to remain and /aissez-faire to thrive. It is well known that the 
doctrine of laissez-faire and the rule of the market characterised 
the Victorian era in the English public life. So far as we are 
concerned, the days of /aissez-faire and the rule of the market 
are over, and the Constitution in unmistakable terms provides 
for the pursuit of the idea of establishing an egalitarian society 
by the rule of law in a democratic manner. Even so, if a section 

_of the Indian community, however small in number. does not 
believ~ in . this p~i\o~ophy and wants to propagate the con­
servative vtew of hfe, 1t would be entitled to advocate the amend­
ment of. som~ of the Directive Principles to conform to its socio­
ec~n?mtc plulosophy. Freedom of speech and expression of 
op~n~on m~ans. n.ot only freedom of speech and expression of 
~pmton whtch 1s m conformity with the philosophy of the estab­
!tshm~n~, but more particularly freedom of speech and expression 
of opm10n which dissents from the philosophy of the establish­
ment. This position no democrat can dispute. 

Recom­
mendation 
to amend 
clause 3 
relating to 
Article 
31-C. 

. 29. If. t~~t be so, we apprehend that retaining Article 19 
Wltho~t hmtt1~g its operation to sub-clauses (f) and (g) o~ clause 
(I) may conceivably empower Parliament or the State Legislature 
10. 1!l~ke a law which might prohibit or penalise or control any 
cnt~clsm of the current economic policies adopted by the pres~nt 
Umon Govern~ent .or any movement to change the entire ph!lo­
s~p.hy 0~ the ~trecttve Principles in conformity with the co.n~er­
vatJve. Vlew of economic and political life; and sue~ a P0~111?n, 
w_e th.mk, could not be democratically sound or wtse. ~tmtlar 
s1tuat10ns may, speaking purely theoretically, arise even tn res­
pe~t of the <?ther freedoms guaranteed by clauses ~b) to (e) of 
arttcle 19(1) 1f the whole of article 19( 1) were ment10ned. That 
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is why we recommend that, in Article 31C as drafted under clause 
3 of the Bill, reference should be made to Article 19(1) ( f) and 
(g) alone and not .to Article 19 as a whole. 

30. Before we part with this topic, we ought to refer to one 
consideration which we have carefully weighed in making our 
recommendation about the inclusion of Article 19(1) (f) and 
(g) and not the whole of Article 19(1). It is not unlikely that 
the Government might have thought of including the whole of 
Article 19(1) because of their apprehension that even the free­
dom of speech, for instance, might in future be successfully in­
voked in challenging the validity of laws implementing the 
Dire~ive Principles enshrined in Article 39(b) and (c). This 
apprehension of the Government would, no doubt, be referable 
to the decision of the Supreme Court in Sakal Papers' case 
in which the freedom of speech guaranteed by Article 19(l)(a) 
has been unduly and unr.!asonably extended to strike down the 
provisions of what Parliament regarded as a legitimate and prog­
ressive measure. We hope that the apprehension entertained 
by the Government may not come true. However, if in future, 
our hope is belied and the apprehension of the Government 
comes true, there will be time enough for Parliament to take suit­
able action by including any other part of Article 19(1). 

31. That leaves another part of Article 31-C to be considered. 
By this part, it is provided that, if a law made by Parliament or 
State Legislature by virtue of Article 31-C declares that it. is for 
giving effect. to the policy enunciated by .Article 39, clause (b) 
or (c), the satd law shall not be called in question in any court on 
the ground that it does not give effect to such policy. In other 
words, the effect of this provision is that any question as to whe­
ther there is any rational nexus or connection, between the 
provisions of the law passed by Parliament or State Legislature 
and the object intended to be achieved by them will be completely 
excluded from judicial scrutiny. It is possible that the nexus 
between the provisions of the law in question and the object 
intended to be achieved by them is, in some cases, patent and 
direct, or is indirect and remote, or is, in some other cases, illu­
sory or non-existent; and yet, if the clause in its present form is 
adopted by Parliament, courts will be precluded in all cases from 
examining the question about the existence of such nexus. 

32. It is obvious that the whole object of Article 3IC as at 
present drafted is to enable Parliament and State Legislatures 
to pass laws with the object of implementing the Directive Princi­
ples in question. If that is so, we see no justification for excluding 
judicial inquiry into the question about the existence of any 
rational nexus between the law and the object intended to be 
achieved by it. We feel confident that, once Article 3JC is adop­
ted by Parliament and the Constitution is suitably amended, 
judicial process will take cognizance or the new policy adopted 

1. Sakal Papers (Prirate) Ltd. v. The Union of India, (1962} 3 S.C.R. S42. 

Apprehen­
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of other 
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not to be 
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by the Constitution and will not hesitate to recog1_1isc the primacy 
of the Directive Principles and the urgent need to Implement them 
in order to meet the challenge of the times. A~ w.e have alre<;tdY 
emphasised, if Article 31 C is adopted, a ve~ s~g~ufieant and m~­
portant steps forward will have been taken m giVIng due recogm­
tion to the primacy of the Directive Principles and we feel that, 
while taking this steps, it would be unreasonable to prevent a~:r 
judicial inquiry into the question as to whet~er la~s passed. m 
pursuance of the new policy bear any connectiOn wtth the obJect 
intended to be served by them. 

It is also necessary to bear in mind that Article 3IC do~s not 
seck to define or even describe concretely the content of the abst­
ract economic principles enunciated in clauses (b) and (c) of 
Article 39; and that, we think justifies our recommendation that 
the question about the conte~t of the relevant Directive Princi­
ple or Principles sought to be implemented by any legislative 
enactment and its or their relation with the provisions of the said 
enactment should be left open for judicial inquiry. While dealing 
with this. aspect of the matter, we may refer to the ~act. that Article 
3lA, whtch was inserted by section 3 of the ConstitutiOn (Fourth 
Amendment) Act, 1955, specifically and clearly enumerates 
by clauses (a.) to (e) the objects for which laws could be passed 
and, yet, no provision has been made in the said Article providing 
that a declaration made by the appropriate Legislature that any 
law passed b.y it has been so passed for carrying out the objects 
~numerated 111 the clauses is conclusive and shall not be called 
m 9~estion in any Court. We trust that, having regard to this 
~osttton, the Union Government should accept out recommenda­
tiOn to delete the last part of Article 31 C. 

33. Besides: we may point out that, when Article 31(2) was 
added by sectto!l 2 of the Constitution (Fourth Amendment) 
Act. 1955, Parliament provided that the question about the 
adequacy of ~o':flpensation should not be justiciable, but did 
not make a stmtl~~ provision about the question as to ~vhether 
comJ?ulsory acqmsttton or requisition of the property Is for a 
£ubhc purpose or not. Jt would be recalled that, under Article 
.).1(2), no proper~y ~hall be compulsorily acquired or requisition.ed 
save. for a pubhc purpose and save by authority of law .whtch. 
provtdcs f?r compc:lsation. While excluding the qucstton ot 
~o"1pensatJon. and its adequacy from the jurisdiction of courts, 
. ar t~ment dtd not think it advisable similarly to exclude the mqu1ry as t h h . . .. 

f 0 W ~t er the compulsory acquisitwn or requ1st~ton 
? any prope.rty Is for a public purpose or not. In our V!e'~· 
~~stbas the.extstence of the purpose is left open for judicial s.c~utJ-
~ ~Article 31(2), so should the nexus between the provtswns 

o \ e law proposed to be made in pursuance of the authority 
~~~ e~red by A.rti~le 3JC and their object, l'iz., the implementa­
l f f the Prtnc1ples enumerated in Article 39(b) and (c) be 
e t open to judicial investigation. 
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34. We would accordingly recommend very strongly that 
the relevant part in question should be deleted from Article 
31 C as at present drafted. 

The proviso to article 3IC is similar to the proviso to article 
3IA and, so, we have no comment to make on it. 

35. Incidentally, we may be permitted to observe that, if 
this clause is retained in Article 31C and all judicial inquiry is 
excluded, laws passed under Article 3IC- would nevertheless 
be challenged in courts of law and, in doubtful cases, courts of 
law may feel inclined to reach the conclusion that the passing of 
the impugned law amounts to a fraud on the Constitution. 
Such a situation, .we think, ought to be avoided. Parliament 
should trust the Judiciary to do its duty fairly, fearlessly, impar­
tially and objectively and to take cognizance of the changed phi­
losophy which Parliament proposes to adopt in recognising the 
importance, the urgency and the significance of implementing 
the Directive Principles in questi~n. 

36. As we have already indicated,' though the Bill has not 
been formally referred to us by the Ministry of Law and Justice, 
it is not unlikely that it may be brought before Parliament in 
its ensuing session; and having regard to the material terms en­
larging the jurisdiction under which the present Commission 
has been constituted, we thought it right suo motu to make a 
report on the Bill in question. 

37. In conclusion, our recommendations arc :-

(1) In Article 31 Cas at present drafted, instead of Article 
19, Article 19(1)( f) and (g) should be specified; 

(2) The last part of the main paragraph of the proposed 
Article 31C, which provides that no law containing a dec­
laration that it is for giving effect to such policy shall be 
called in question in any court on the ground that it does not 
give effect to such policy, should be deleted. 

P.B. Gajendragadkar--Chairman. 

V.R. Krishna lyer ~ Members. 
P. K. Tripathi J 

P.M. Bakshi-Secretary. 

NEW DELHI, 

The 28th October, 1971. 

I. Paragraph I, supl"a. 
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