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K. V. K. Sundaram, 

Clzairman 

Shri P. Govinda Menon, 

Minister of Law, 

Government of India, 

New Delhi. 

DEAR LAW MINISTER, 

LAW COMMISSION, 

Shastri Bha van, New Delhi, 

March ro, rg6g. 

I have pleasure in sending herewith the Fortieth Report of 
the Law Commission on the law relating to the Attendance of 
Prisoners in Courts. Revision of the law on the subject was 
undertaken in view of the suggestion relating to section 3 of 
the Prisoners (Attendance in Courts) Act, 1955, made by a State 
Government, which was forwarded to the Commission by the 
Ministry of Home Affairs for the Commission's consideration. 

The previous Commission decided to take up the considera­
tion of the subject in November, 1967, and issued a press com­
munique, inviting the opinions of individuals and bodies inter­
ested in the subject. That Commission, at its meeting held on 
2oth February, rg68, considered a draft Report for circulation 
to State Governments. 

After the re-constitution of the Commission in March, rg68, 
the various amendments required in the existing Jaw were dis­
cussed at several meetings held in April, rg68. Tentative pro­
posals (alongwith draft amendments) on the subject were then 
circulated to State Governments, High Courts, leading Bar 
Associations and other interested persons and bodies in July, 
rg68, for their comments. The comments received wen~ consi­
dered by the Commission at its meeti1igs held on zgth Novem­
her, rg68, and 13th and 14th January, rg6g. The Report was 
then prepared and finally approved on 4th February, 196C). 

Yours sincerely, 

K_ V_ K. SUNDARAM. 
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'REPORT ON THE REVISION OF THE LAW RELATING 
TO ATTENDANCE OF PRISONERS IN COURTS 

INTRODUCTORY 

1. Revision of the law relating to the attendance of c;tRis of 
prisoners in courts was taken up by the Law Commission t e cpOrt. 

in the following circumstances. The Government of Bom-
bay brought to the notice of the Government of India a 
minor difficulty1 felt in the administration of the Prisoners 
·(Attendance in Courts) Act, 1955, in consequence of the 
separation of the executive from the judiciary in that 
State and the matter was referred by the Government of 
India' to the LaV..- Commission. Though the point raised 
by the State Government related to a singfe provision in 
the Act, the Law Commission considered it desirable to 
.examine the entire law on the subject. 

2. A note discussing various sections of the Act and P~cedun: 
the English law on the subject, and analysing section 491 followed. 
of the Code of Criminal Procedure and other analogous 
provisions, was prepared. The matter was considered by 
the Commission and tentative proposals on the subject 
\vere formulated and circulated to the State Governments, 
High Courts and leading Bar Associations for opinion. 
Most of the comments that we have received have .favour-
ed the proposed changes. 

PRESENT LAW AND ITS HISTORY 

:3. The law on the subject is to be found mainly in the Existing 
P. ri.soners (Attendance in Courts) Act, 1955. This Act con- hh1ws 0~. _ 1 . . . th . . th } f . t e su I" . 1:ams prov1swns au onsmg · e remova o pnsoners to 
a civil or criminal court for giving evidence or for answer-
ing to the charge of an offence. Sections 491 & 542 of the 
Code of Criminal Procedure, 1898, also deal with the same 
subject. Similar provisions authorising the removal of 
prisoners from the place where they are confined are con-
tained in section 29 of the Prisoners Act 1900 and in sec-
tion 3 of the Transfer of Prisoners Act, i950. ' 

4. Before 1955, the law relating to the attendance of The law 
prisoners in courts, whether for the purpose of giving evi- before 1955· 
dence in regard to matters pending before them or for 
th~ purpo~e of. answering to a criminal charge, was con-
tamed mamly m the last part of the Prisoners Act 1900. 
As a consolidating and revising measure this Act' incor-
porated in itself the provisions of the Pris~ners' Testimony 
Act, 1869, which previously dealt with the above subject. 

r See paragraph 35 (i1) infra. 
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5. The basic provision of the Prisoners Act, 19~0, viz., 
section 3, requires every officer in charge of a pnson ~o 
receive and detain all prisoners duly committed to hrs 
custody by any court according to the exigency of any 
writ, warrant or order by which such person has been com­
mitted or until such person is discharged or removed, in 
due course of law. Specific statutory provisions were ac­
cordingly necessary to secure the temporary removal of 
a prisoner in custody to a civil or criminal court which 
happened to require his attendance and these provisions 
were made ~ith elaborate care in sections 34 to 52 of the 
Act. The various details naturally differed i,n respect of 
civil and criminal courts, superior and subordinate courts, 
and courts in presidency towns and courts elsewhere. 

PrOvisions 6. Despite the fact that it was a consolidating measure, 
~ri~:!!1 or the Prisoners Act left untouched two important provisions 
PrOcedure on the same subject contained in the Code of Criminal 
as origi- Procedure, 1898. Clauses (c) (d) and (e) of section 491(1) 
nally enacted. of tl_le Code ~s originally en~~.cted empowered each of the 

presidency High Courts to direct-

Scope of 
section 
491 widen­
ed in 1923, 

''(c) that a prisoner detained in any jail situate 
within its ordinary original civil jurisdiction be 
brought before the Court to be there examined as a 
:vitness in any matter pending or to be inquired into 
m such court; 

(d) that a prisoner detained as aforesaid be 
bro!lght before a court-martial or any commissioner 
actmg under the authority of any commission from 
th~ Governor-General in Council for trial or to be exa­
mme~ touching any matter pending before such court­
martial or commissioners respectively; 

f (e) that a prisoner within such limits be removed 
rom one custody to another for the purpose of trial.". 

~:~~on 54~ of the C:ode similarly empowered any Presi­
of a ra .:r-a~~~~ate to ISSUe an order to the officer in charge 
a ris~n wr m the p~·esidency town requiring him to bring 
a~natio~r aconfin~d m jail before the Magistrate for ex-

s a \ntness or as accused person. 

con~id~~:bfcope.dand ambit of section 491 of the Code was 
Act 1923 ) ~1 ened by the Criminal Law Amendment 
cutt'a M~dra ns ead of only the three High Courts at Cal­
India' were c s ~nd Bombay, ali the High Courts in British 
nature of hn berred the power of issuing directions of the 
being restrict ad e~s corpus. And furthermore, instead of 
ordinary origi~ 1m. t7rr:itorial extent to the limits of the 
power was made CIVIl J.urisdiction of the ~i~h Cou~t, the 
Pellate crimin 1 . e;Xe~cisable within the hm1ts of Its ap-

a JUnsd1cti · th p · p . · over which the lli h on, t.e., e r~vmce or rovmces. 
g Court had authonty. 
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8. As far as the High Courts qua criminal courts were In(..-onsisren­
concerned there was an overlap and an inconsistency be- cy between 
tween the' provisions of the Code and the provisions of the ;~ddP ._ 
Prisoners Act. While the power under section 491 of the soncrsr~\ct. 
Code to direct the production of any prisoner for being 
examined ns a witness was unfettered, the identical power 
under section 37 of the Prisoners Act was limited by the 
power of the Provincial Government to exclude any pri-
soners or class of prisoners from the obligation and by the 
power of the jailer to abstain from complying with the 
direction of the court for one or other of the reasons spe-
cified in section 42 of the Act. Since, however, the occa-
sion for calling up a prisoner to give evidence in a pending 
matter before any High Court was extremely rare, this 
inconsistency in the legal provisions did not give rise to 
any practical. or even perceptible, difficulty. In regard 
to the three Presidency Magistrates' Courts, there was a 
similar overlap and inconsistency between section 542 of 
the Code and Part IX of the Prisoners Act, but this too 
appeared to have passed unnoticed. 

9. Some of the provisions of the Act for securing the Cumber­
attendance of a prisoner in court to give evidence or to s?~1c P~­
stand his trial for an offcnc~ were found to be cumber- \"J!'_tons 1n 
some. The observance of these provisions resulted in ~r~~~ners 
avoidable delay in the trial of criminal cases and in need-
less detention of prisoners who were already under trial. 
To mention a few examples, under section 38, where the 
pnsoner was confined in a district other than that in which 
the court was situate, the order of the court had to be 
routed through the District Magistrate or the Sub-divi-
sional Magistrate, within whose jurisdiction the prisoner 
was confined. Under section 39, where the prisoner was 
in a presidency town or in a prison more than 100 miles 
away, a subordinate court requiring his attendance had to 
apply to the High Court for making the order, and this 
orrler again had to be sent to the officer in charge of the 
prison through the District Magistrate or Sub-divisional 
Magistrate concerned. Under section 40. a criminal court 
(including a High Court) in one province requiring the 
attendance of a prisoner confined in another province had 
to approach the Government of that province which could, 
if it thought fit, direct the temporary removal of the pri-
soner for the purpose in view. 

10. Legislation was consequently undertaken in 1955 Legislation 
to simplify the unduly complicated and dilatory procedure~ 19~5-
laid down in Part IX. of the Prisoners Act, 1900, to repeal tig~~{1 ru­
that Part and to re-enact its provisions with suitable modi- angle. 
fications as a seoarate law. As a matter of constitutional 
interest. it should be noted that, apart from sections 34 to 
52 comprising the said Part IX, the Prisoners Act was a 
law relating to entry 4 of the State List in the Seventh 
Schedule, which reads "Prisoners. reformatories, Borstal 
institutions and o:tJler institutions of a like nature, and 
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persons detained therein, etc.''. The specified sections of 
this Act were, in pith and substance, provisions relating 
to criminal procedure and civil procedure covered by en­
tries 2 and 13, respectively, in the Concurrent List. This 
separation of '.he Concurrent List matters from an existing 
law rC'bting in the main to a State subject was desirable 
fro:-.1 L!c constitutional point of view. 

11. The re-codification was also necessary from the legis­
lative angle, since the Prisoners Act only extended to the 
former British Indian Provinces, i.e., to the Part A States 
and Part C States of India, and not to the Part B States. 
It was felt that there should be a single law on the subject 
extending to the whole of India (except the State of 
Jammu and Kashmir). 

12. During the pendency of the Prisoners (Attendance 
in Courts) Bill before Parliament, it was apparently de­
cided to extend the scope of the new law to persons under 
preventive detention. Relying on the preamble to the Pri­
soners Act, 1900, the iBombay High c;ourt .had ~eld1 its pro­
visions inapplicable to persons detamed m pr1sons by ex­
ecutive authority. Apart from the fact. that section -4 of 
the Preventive Detention Act, 1950, relatmg to the removal 
of d~tenus from one place to another, was hardly appro­
priate for authorising such removal for a purpose uncon­
nected with the object of their detention, several High 
Courts2 had emphasised that the power of preventive de­
tention could not be used to help investigation of an ofl:'ence 
alleged to have been committed by a detenu. Accord­
ingly, while the long title of the Prisoners (Attendance in 
Courts) Act, 1955, refers to "persons confined in prisons", 
the definition in clause (a} of section 2 states that "refer­
ences to confinement in a prison, by whatever form of 
·,vO!·ds, include references to confinement or detention in 
a prison under any law providing _for preventive deten­
tion". In passing, it may be noted that this definition ex­
cludes from the scope of the Act those persons who are 
kept under detention in places other than "prisons" as 
defined in clause (b) of section 2. 

13. While the Prisoners (Attendance in Courts) Act, 
1955, (hereinafter referred to as the 1955-Act) enlarged the 
territorial extent, amplified the scope, and generally sim­
plified the provisions of Part IX of the Prisoners Act, 1900. 
the salient features of the law remained the same. Despite 
the fact that the provisions applicable to civil courts dif­
fered in detail from the provisions applicable to criminal 
courts, as indeed in the nature of things they had to, they 

I Taherally v. Clumabassappa, I.L.R. 1944 Born. 724. 

2 Di.'bagll Singh v. Emp .. A.I.R. 1944 Lah. 373 ; Labarama v. State, 
~ C.W.N. 13; Maledatll Mal_ya/i v. Commissioner of Police, A.I.R. 1950 
.uOm. 202 ; Narayanamma v. Hyderabad State, A.I.R. 1950 Hyd. 68. 
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were brought together-one could even say, jumbled to­
gether-to a greater extent than in the Prisoners Act, sacri­
ficing clarity for the sake of brevity. 

TRANSFER 0~' PROVISIONS 'IO THE TWO CODES 

H. When the law relating to prisoners was revised and Tra~~er of 
consolidated in 1900, there was perhaps some advantage ft'J:!1~~ 
in including in that Act the provisions contained in the Codes re­
Prisoners' Testimony Act, 1869. Officers in charge of pri- commended. 
sons might have found it convenient to be provided with 
a single vade-mecum, but from the point of view of the 
civil and criminal courts and of the litigant public it would 
have been desirable to separate the provisions concerning 
civil courts from those concerning criminal courts and put 
them in appropriate niches in the two procedural Codes. 
The contrary view has been expressed in one of the com-
ments1 received by us. It is said that there are other in-
stances of special provisions relating to civil and criminal 
courts being found in the same Act and special Acts (e.g., 
the Indian Soldiers Litigation Act, 1925) regulating civil 
pora·:ed in a separate Act, which would make refere.llce 
comment, there is an "advantage, not merely for prison offi-
cers but for the courts and the litigant public, in having 
the provisions relating to a special class of persons incor-
porated in a separate Act. which would make reference 
to them easier and which, not having to be read with other 
provisions of the vast Act like either of the two Codes, 
would be easier to follow and interpret". We have already 
noticed that connected and slightly inconsistent provisions 
on the subject exist in the Code of Criminal Procedure. 
In substance, the provisions of the 1955-Act modify or sup-
plement the ordinary rules regulating the procedure of 
civil and criminal courts whenever they have to issue pro-
cess compelling the attendance of free individuals. We 
are of the view that the special provisions, which are 
doubtless required in the case of prisoners and detenus. 
could conveniently be incorporated in the tv,-o Codes. 

15. It is accordingly proposed, in what follows, to ana- PrOpOsed 
lyse the 1955-Act, first from the point of view of the civil analysis. 
courts and see how best the provisions concerning them 
can be placed in the Code of Civil Procedure, and then 
to do a similar analysis from the point of view of the cri-
minal courts. 

PROVISIONS RELATING TO CIVIL COURTS 

16. The 1955-Act does not extend to the State of Section I­
Jammu and Kashmir. Since the Code of Civil Procedure, Extent. 
1908, also does not at present extend to this State the pro-
posal to include in the Code the provisions in the Act re-
lating to civil courts will not affect the status quo. 

I Comment of the West Bengal Law Commission. 
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Section 2- 17. (i) As already mc:ntionedl, the object oi the dell­
Definitions. nition of ';confinement' in a prison'' in clause (a) of. sec­

tion 2 is to bring within the scope of the ~ct persons 
detained in a prison, and not elsewhere, under th_e _Preven­
tive Detention Act, 1950, or any other. ~aw prov1dm~ for 
preventive detention. With this de~mt10n, or ~athe1. r~le 
of construction, the subsequent sectiOns apply Ill relatwn 
to persons so detained in prisons as they appl~ to persons 
confined in prisons under the orders of a court. The defi­
nition, however, is not aptly worded. It '~ould be clearer 
a~d mo:e appropriate to use the phrase c,~nfined or. de­
tamed m a prison" instead of the phras: confined m a 
prison" in the six or seven places where 1t occurs, and to 
define "detained" as including detained under any law 
providing for preventive detention. 

Section 3-
Guidance 
for issuing 
order in­
stead of 
commis­
sion. 

In this connection we have considered whether courts 
should have the pow'er to require the_ pro~uction of per­
sons who for special reasons are detamed m places other 
than prisons. We are of the view that it is neither neces­
sary nor desirable to extend the scope of the existing Act 
to such persons. 

(ii) In the definition of ''prison", the expression "refor·· 
matory, Borstal institution or other institution of a like 
nature" has apparently been taken from entry 4 of the 
State List in the Seventh Schedule to the Constitution. 
Though the Reformatory Schools Act, 1897, refers to re­
form~tory schools, and not to reformatories, it is likely 
that m future reformatories other than reformatory schools 
may come into existence. Hence, no change in the langu­
age is suggested. 

(iii) There would be no need for a definition of "State 
Government'· in the Code of Civil Procedure. Since, in 
relation to a Union territory it would mean the Central 
Government under the Gener~l Clauses Act, it would only 
be necessary to formally delegate its po':"~rs and func­
tions under the new provisions to the Adm1mstrator under 
article 239 of the Constitution. 

18. (i) So far as civil courts are concerned, sub-section 
( 1) of section 3 provides that any such court may require 
the attendance of a prisoner by issuing an order to the 
officer in charge of the prison, but only if it is within the 
State. While it appears from the wording that whenever a 
civil court thinks that the evidence of a prisoner withitl the 
State is material, the court wiJl normally issue an order 
under this s_ection for the production of the prisoner, clause 
(b) of section 7 shows that the court has the option of 
issuing a commission for examining the witness in prison 
if the prison is more than 50 miles distant from the court­
house. Considering the inconvenience, expense and risks 
---------- -----------·------

I Paragraph 12, sup1·a. 
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involved in the production of prisoners in court the Com­
mission is of the view that if the prison is ~ithin easy 
reacl~ of the court-house, the civil court may normally 
~·eqmre the attendal!ce of the prisoner for giving evidence 
11_1 pe1:son. <?therwise, the civil court will normally con­
~Jder It sufficient to issue a commission for examining him 
m person, but if it thinks that in the circumstances of 
the particular case. examinatiori on commission will not 
?e adequate. it may order the production of the prisoner 
m court. If the prison is in another State. examination 
on _commission will, as at present, be the only procedure 
available to the civil court. 

As regards the limit of distance to be specified in the 
rule we think it should be such as to enable the prisoner 
being brought to the court-house in the morning and taken 
back to the prison in the evening. We propose 25 Kms. 
(about 16 miles) for this purpose. In practice this would 
mean that the prison \'Y-ould be within the town, in which 
the civil court holds its sitting. 

In suggesting this provision we have taken into account 
the fact that Order 16, rule 19(b), precludes the court 
from summoning a witness residing at a place more than 
200 miles a\vay from the court-house. This rule would. 
of course. be no bar to the production of a prisoner in 
court under the proposed new rule even if the prison in 
which he was confined was more than 200 miles from the 
court-house. For a prisoner, it is immaterial whether he 
is less than 200 miles or more than 200 miles away from 
the court-house, since adequate arrangements will be made 
for his escort and conveyance and for looking after him 
while in transit. 

Ui) Under sub-section (2) of section 3, where an order ~ountcr­
uncler sub-section (1) is made by a civil court subordinate sb·1gnadt.ur~ 
t d . . . d . 'II h ff t 1 . . v J5tnct o a 1stnct JU ge, It WI not ave e ec un ess It IS coun- judge un-
tcrsigncd by the district judge. We are of the view that necessary. 
this J:estriction is not necessary and that the subordinate 
civil judiciary may be trusted to exercise their powers 
under this section with discretion and care. If magistrates 
of the first class can be so trusted, there is no reason \Vhy 
the judges of civil courts, some of whom are higher in rank 
than those magistrates. cannot be entrusted with this 
power. It should also be noted that after the separation 
of the judiciary from the executive, many officers are civil 
judges and magistrates of the first class at the same time. 
It is certainly anomalous that while an officer functioning 
as magistrate of the first class can make an effective order 
under section 3 without having to submit it to a higher 
authority, he cannot do so while functioning as a civil 
court. In practice also. the procedure of submitting the 
order to the district judge for countersignature does not 
appear to be anything more than formal routine. and may 
be safely dispensed v.:ith. 



Prior 
deposit Of 
expenses by 
party. 

(iii) Before a civil cu ..;rt makes an. order ~nder sec_tio.n 
3 for securing the attendance of a pnsoner m court, It IS 
desirable that it should require the par_ty concerned. to 
deposit the costs and expenses involved m _the execut1~m 
of the order, including the expenses that wrll have to -~e 
incurred by the State in providing escort. Under the 19~o­
Act, this is left to be prescribed by rules under sectw~ 
9(2)(£). We recommend an express rule in the Code 01 
Civil Procedure for the purpose. In drawing it up, the 
provisions of Order 16", rule 2, have been kept in mind. 

One of the comments1 on this proposal has drawn atten­
tion to section 50 of the Prisoners Act of 1900, which after 
laying down that no order shall be made by a civil court 
for the attendance of a prisoner unless the costs and char­
ges of the execution of such order were first deposited, 
provided as follows :-

''Provided that if upon any application for such 
order, it appears to' th~ Court to which the application 
is made that the applicant has not sufficient means to 
meet the said costs and charges, the Court may pay 
the same out of any fund applicable to the contingent 
expenses of such Court, and every sum so expended 
may be recovered by the Provincial Government from 
~n~ person ordered by the Court t.o pay the same, as 
If 1t were costs in a suit recoverable under the Code 
of Civil Procedure.". 

It is suggested that as a provision for legal aid to indigent 
persons it deserved to be retained. The comment further 
states that when Part IX of the Act of 1900 was re-enacted 
as the Prisoners (Attendance in Courts) Act, 1955, "the 
above provision was eliminated which perhaps is not a 
change of which independent India may feel proud. if 
the law is now amended, the authorities may consider 
whether the provision contained in the Act of 1900 should 
not be restored.". 

In our view, however, the general scheme of the Code 
does not contemplate any such concession regarding ex­
penses of witnesses in civil litigation. Under Order 16. 
even a pauper has to pay the expenses of witnesses, and 
all that the Code provides is that under section 35. the 
court can award costs of the suit including those expenses 
to the pauper. It will not, therefore, be in order to put 
in the Code a special provision giving a temporary con­
cession for expenses simply because the witness is a priso-
ner, when the main provisions of the Code as to witnesses 
do not give any such faci1itv 'o an mdiqrmt party. 

(iv) It has been suggested2 that in the proposed rules 
. provision should also be made for the production of a 
prisoner before a civil court when his appearance is re-

I Comme~t or the West Bcng~l Lr.w c, mmission. 
2 c,)mment of the District and Session Judge, Andamans. 
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quired for '{Jurpo~-es other than g1vmg evidence\ e.g., as 
a party. We do not consider any such widening of the 
scope of the existing Act is necessary. Such cases would 
be of very rare occurrence. 

19. Section 4 empowers the State Government to ex- S.:ctiun -i­
clude by general or special order any person or class of 
persons from the operation of section 3, and lays down 
that "so long as any such order remains in force, the 
provisions of section 3 shall not apply to such person or 
class of persons". The question may arise whether the 
State Government is competent to make such an order 
in regard to a person for whose attendance a civil (or cri-
minal) court has earlier issued an order under section 3, 
and if it does, \Vhich order will prevail. Having regard to 
the considerations underlying section 4, the Commission 
is of the view that the State Government should have 
power to make an order under section 4 prevailing even 
over an earlier order of the court, and this should be made 
clear in the corresponding provision in the Code. 

We have for this purpose, proposed that the words 
whether "before or after the order of the State Govern­
ment" should be added in the provision corresponding io 
section 4. 

In one of the comments' which we received on ou!· 
tentative proposals, it was stated that these words involve 
"avoidable conflict of decisions by the court and the Gov­
ernment", and are also likely to cause delay in the pro­
gress of the case. When the Government arrests a person. 
it is stated, it must have means to know whether such per­
son should or should not be produced before the court, 
and there is no reason why precisely at that moment the 
Government should not take the appropriate decision in 
the matter. Moreover, if the question of exemption i~ 
taken up by the Executive after the Civil Court has order­
ed the production of a prisoner, it may cause delay, which 
may turn out to be absolutely unjustified if ultimately 
the Government does not agree to pass an order of ex­
~mption. 

We do not agree with this view of the matter. At the 
time when a person is arrested, the Government would 
hardly apply its mind to the question whether his produc­
tion in court should or should not be barred. In our view, 
no serious delay is involved or likely to be involved in the 
change which we have suggested. In any case, the matter 
is one of policy. relating to the maintenance of la,,· and 
order. and we think it proper that the State Government's 
order. whether made earlier or later, should prevaiL 

I Order 5, rule 3, anj Odcr ro, rule 4, C0de of Civil Procedure, 190S. 
have been referred to, in this connection. 

2. C'J;nment of the District o.nd Se~$i'Jn~ Judge, Andamans 
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Section 5· 20. Section 5 requires the officer in charge of a prison 
to comply \\ith an order passed under section 3 and deli­
vered to him in due course and indicates the manner in 
which the order is to be carried out. In the application of 
this section to a person under preventive detention, the 
question might be raised whether the order of the court 
under section 3 is sufficient authority for removing the 
person from the place of detention, or whether a supple­
menting order of the State Government made under sec­
tion 4 of the Preventive Detention Act, 1950, is necessary. 
We are o£ the opinion that the former is the correct an':i­
\ver, and accordingly do not consider that any clarifica­
tory amendment is required. 

Section 6. :21. (i) SC!'2tion 6 authorises the oiliccrs in charge of a 
prison to abstain from complying with a court's order in 
certain specified circumstances. Civil Courts are not con­
cerned with the proviso, which is applicable only where 
''the order has been made by a criminal court". 

(ii) Although the implication o£ section 4 is fairly 
clear thatl the officer in charge of a prison must abstain 
from carrying out a court's order if it had inadvertently 
been made in respect of an exempted pers'Jn, it is desir­
able. to m~ntion this expressly along with the four grounds 
specified m section 6. 

(iii) Clause (a) of section 6 appears to be unduly cum­
?rous. Declaration of unfitness by a prescribed authority 
m th.e pr~scribed manner is unnecessary. It should be 
s~ffic1ent 1( the medical officer attached to the prison cer­
~~fies that the prisoner is by reason of sickness or infirmity 
c nfit to be removed. In such cases, the officer in charge 
c~not be expec~ed to comply with the court's order. The 

use may be simplified and shortened as above. 

tl (iv) With reference to clause (b) of section 6 one of 
1e comm t. • • h ' a ain. . en s·. 1s t at there should not be an absolute bar 
t~ 1 st re~q~mg prisoners who arc under committal for 
vc:tirr~t-~m et1 0: remand pending trial or pending an in-

c. J n. t ls stated:-
''A ·. the. C pr~s~ner cannot certainly be J'emoved to ano-

\''h~n ~.ur or the purpose of giving evidence there 
0'11e cas Is. o:vn trial is going on. But apart from that 
when ",;:• 1 ~ IS ~10'; easy to see why he cannot be removed 
or othe .e ! 5 stmply awaiting trial under commitment 

Il g ~d nv;;e or When an investigation concerning some 
: _e e e 0 ence . committed by him is proceeding. It 
th~ a~s 1t.hha.t Ill the correspondi~g provisions of 

t. '"'"'ng IS Act, such as the Cr1minal Procedure 
:A-ct. 1953. and the County Courts Act, 1934 there 
!~; no such bar. but, on the other hand, prisoners under 

I A~ tO sectiOn 4, ~ce paragraph 19, sttpra. 
2 Comment of the West Bengal Law C'Jm:nission. 
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commitment are expressly mentioned amongst priso­
ners, against whom an order for their attendance can 
be made." 

We, however, find that this clause has been there at 
least since 1900 and in the absence of serious practical 
difficulty we do not think it should be omitted or modified. 

22. Sections 7 and 8, which provide for the issue of com- . 
missions for the examination of prisoners and the proce- ~e;:n; 
dure for the execution of such commissions, do not call · 
for any comments. When a corresponding provision is 
made in the Code of Civil Procedure, it will naturally take 
a simplified form. 

23. Section 9 empowers the State Government to make Section 9, 
rules for carrying out the purposes of the Act. A perusal 
of the existing rules in one or two States shows that 
almost all the matters dealt with by the rules can be 
adequately covered by executive instructions and a rule-
making power is practically unnecessary. 

24. The First Schedule gives the form in which an First 
order under sub-section (1) of section 3 is to be made. So Schedule. 
far as the officer in charge of the prison (to whom the 
order is addressed) is concerned, the indication in the 
order that the attendance of the specified prisoner in court 
is required "to give evidence in a matter now pending 
before the said court" is doubtless sufficient, but there is 
no good reason why the prisoner should be kept in the 
d:1.rk as to the nature of the pending matter, the name of 
the party who has cited him as a witness and other such 
broad details. It is desirable that the form of the order 
should be revised so as to give this information at least 
to the extent to which it is the practice to give in an ordi-
nary Eummo!1s to a witness. 

25. It will be clear from the above detailed consider- PrOvisions 
&tion oi the pro\'isions of the 1955-Act concerning the civil ~0 ~cPCde 
courts that these could appropriately and with advantage m · · · 
be made in a separate Order in the First Schedule to the 
Code of Civil Procedure, 1908. The most suitable place 
will be immediately after Order XVI which deals with 
summoning and attendance of witnPs:;es. In order that the 
proposed new Order may apply to the courts of small 
causes in the presidency towns, rule 1 of Order LI will 
require an amendment. The form of order requiring the 
production of the prisoner for giving evidence may be 
given in Appendix B of the First Schedule to the Code. 

26. We have given in the Appendix to this Report a Draft 
draft of the amendments to the Code of Civil Procedure, Amendments 
1908, recommended by us. appended. 

PROVISIONS RELATING TO CRIMINAL COURTS 

27. We have alre~dy noticed1 that, in addition to the P~wer of 
1955-Act, there are two sections in the Code of Criminal Hndtgh Courts 

u er sec­

1 Paragraphs 6 to 8, supra. 
·- tion 491(1) 

(c), Cr.P.C. 
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Procedure, viz., sections 491 and 542, which also provide 
for the bringing up of prisoners befor~ criminal ~o':lrts 
either for giving evidence or for answermg to a cnmmal 
charge. Under clause (c) of the former section, the High 
Court for any State or Union territory has the power to 
direct1 that a prisoner detained in any jail within the State 
or Union territory be brought before the Court to be exa­
mined as a witness in any matter pending or to be in­
quired into in that Court. As a criminal court, every High 
Court has the same power conferred on it by the 1955-Act 
in respect of prisoners as well as persons kept in prisons 
under preventive detention, whether within the State or 
in another State. While the High Court's power under 
the Code is not limited in any \vay, its power under the 
1955-Act is subject to the State Government's power to 
exclude individual prisoners and class of prisoners and to 
other limitations laid down in the Act. It is desirable 
that the discrepancies between these 1.wo statutory powers 
should be removed. We recommend that clause <c) of 
section 491 (1) of the Code be omitted, and that the High 
Court's power to issue directions for this purpose be re­
gulated by the new section which we are proposing below. 

28. One of the comments2 received by us suggests that 
the position under section 491 (c) should be preserved. We 
think, however, that there is no need to do so. The posi­
tion that exists in this respect appeArs to be fortuitous 
and not the result of any policy deliberately adopted in the 
matter. In another comment", it is stated:-

"The ordinary power of requiring the attendance 
of a prisoner for the purpose of giving evidence in a 
pending proceeding is a power shared in common by 
all inferior and superior courts; but the power of re­
quiring the production of a prisoner by a writ of habeas 
corpus belongs to the superior Courts alone. In the 
language of the English law, the first is the power of 
issuing ordinary judicial writs, and the second is the 
power of issuing high prerogative writs. The superior 
Courts have both the powers, and they use the one 
normally and the other on extraordinary occasions, 
when it becomes necessary to bring out the most 
potent weapon in their armoury. The two powers 
are certainly not the same, and if provisions for the 
exercise of the power of the first kind by all Courts 
are made in a certain statute and provisions for the 
exercise of power. of the second kind by superior 
Courts are made m another Statute, it is a clear mis­
take to say that there is a discrepancy between the 
two sets of provisions.". 

I This c::>rrcsponds to the writ known in England as habeas corpus ad 
testificandum. 

2 Conuncnt of the Bar Association of India. 
3 Comment of the West Bengal Law Commission. 
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It is difficult to understand why it is c.: clear mistake to 
call a spade a spade. The above comment recognises 
the patent fact that the power conferred on the High 
Courts by section 491 (1) (c) of the Code is not exactly the 
same as the power conferred on all criminal courts (includ­
ing the High Courts when they exercise criminal jurisdic­
tion) by the 1955-Act. We have consequently to consider 
whether the existence side by side of two such slightly 
different powers in regard to the same matter should be 
allowed to continue. The direction of a High Court is 
equally potent to achieve its object from whichever part 
of its armoury of powers, whether it be the part labelled 
"High Prerogative" or the one marked "Statutory", it 
takes out the weapon. Since it is declared in article 226 
of the Constitution that every High Court shall have 
power to issue to any authority directions, orders or 
writs, including writs in the nature of habeas corpus, for 
any purpose, the special gleam, if any, on the power de­
rived from the Code provisions-a gleam perhaps attribut­
able to its chapter heading which reads "directions of the 
nature of a 11abeas co1·pus"-has practically faded away. 
In fact, the question arises whether section 491 of the Code 
serves any purpose at all and whether in view of the com­
prehensive wording of article 226, there is any longer any 
justification of keeping the said section in the Code1• 

While leaving this question for further consideration, we 
need only mention that the power under clause (c) of 
section 491(1) is no less statutory than the power under the 
1955-Act, and when the provisions of this Act are trans­
ferred to the Code the said clause will have to be omitted. 

29. Clause (d) of section 491 (1) empowers a High Court Po\\"er of 
to direct2 that a prisoner detained in the State or Union ~igh 
territory be brought before a court-martial or any com- u~drts sec­
missioners for trial or to be examined touching any matter tion e~91 (1) 
before such court-martial or commissioners, respectively. (d). 
While the reference to a court-martial is readily under­
standable, the reference to "commissioners" requires ex­
planation. In the Code as enacted in 1898, the reference·' 

I S;:! Bl>U's C:>.n-ncntary on the C:mstitution of India, 5th Ed., Vol. 3, 
pp. 443-444. 

2 Thi; c)rr~;p:mj; tO the wdt k'l:>.vn in Enlland as llab;:as corp;Js 
ai re;pJIJimiu•ll. The Origiilll object of this writ was tO bring up a p~isioaer 
c:>nfincd by the pr:>ce:;s of an inferior court and to charge him on any cause 
or action in the superiOr cOUrt. At present, however, it is IH::d lO bring 
up pris:>ners wh:> are detained in custody under civil or crimin:tl prOcess, 
before magistrate> or courts or record for trial or examination on any other 
charge. 

3 Thi:; wa; a;>,>Jrcntly a sh:>rt anj ;i nple a laptati:>n for Indian condi­
tion; of the pr:>vi;i:>n in the H:1b.:as GJrpu; Act, 1803 (43 Geo. 3 c. 40), 
which e npJwcr; a c:>urt of rec:>rd .. tJ award a writ or writs of habeas corp11s 
f:>r b;in~ing any pri:;:>n~r or pri:;Oil;!C3 before any court-:nartial, Or bcfo~e any 
co nni;,ioners of bmkruptc.;•, co:n:nissioners for auditing the P.ubhc ac­
count> or oth.:r c)n ni;;i:.mer; acting by \"irtue or unJer the author1ty of a?y 
cJnniHila or Wlrr.lnt frJn Hi; .1\iljc;ty, his heirs or successors for tr!al 
or t:> b<: eu nin:d t:>Ll:!'ling any ;n mer pen:iing b::forc such court-marual 
or co.n nissi:>ners re;pecrively ". 
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was to any commissioners1 "acting under the ~uthority. ~,f 
any commission from the Governor General-m-Councll. · 
These words were omitted by the Government of Indta 
(Adaptation of Indian Laws) Order, 1937, for reasons 
which are not easy to appreciate. The result was to leave 
the words "any commissioners" completely unqualified, 
and to make it impossible to understand what sort of 
"commissioners" were intended to be benefited by the 
provision. It is doubtful whether in recent years any High 
Court had occasion to issue a direction under clause (d) 
to facilitate a trial or inquiry before "any commissioners". 
If at all the power is needed for a commission set up under 
the Commissions of Inquiry Act, 1952, or similar statutory 
commissions, the matter can be provided for by the rele­
vant Act. It is unnecesary to retain it in section 491. 
After omission of this portion of section 491 (1) (d), it will 
apply only to courts-martial, for which section 549 of the 
Cod-e of Criminal Procedure is the more appropriate place. 
Therefore, we recommend that clause (d) of section 491 (1} 
may be omitted, and in section 549 of the Code, a sub­
section on the lines of section 491 (1) (d), modified as 
above, may be added. 

We do not consider it necessary from the practical 
point of view that this clause should apply in relation to 
persons under preven~ive detention, or to prisoners de­
tained in prisons outs1de the jurisdiction of the High 
Court. 

30. The next clause of section 491<1)-clause (e)-­
empowers a High Court to direct" "that a prisoner within 
such limits be removed from one custody to another for 
the p_urpose. o~ tr~al''. Under this widely worded clause, 
there IS no hmltation as to the kind of custodv-civil cri­
minal, military or other-:-f1'0m which a prisoner mr{y be 
transfern!d or as to the kmd of custody to which he may 
be transferred, so long as the transfer is for the purpose 
of tria.l. In a Patna case", a person who was tried by a 
special court which had no jurisdiction was, on an appli­
cation for habeas corpus, not discharged but ordered to 
be removed to another jail and to be produced in the 
court of the sub-divisional magistrate to take his trial. 
The order was made under clause (e) of section 491 (1) · 
This appears to be the only reported reliance on this 
clause. It may well be regarded as obsolete and omitted. 

-----·-----·----
1 See par-graph 6, supra. 

2 This COrresponds~" to the writ kt~cwn as Habeas Corpt~s ad deliterau-
dumcr receipimdm11 .. It has, fer in star ce. been grar H d jn Er gl;;.r d tOn n C\"t: 

a person in custody an one country for Col"!tcmpt tO take his trial for perjury 
in another cour.try. The writ is obsolete. as modern kgislaticn adtquatcly 
prOvides for the rcmO\•al of Prisoners from ·one custcdy to ar.othc r fer varicus 
purpOses. 

3 Srtk!Jdeo Y. Emp., A.I.R. 1943 Patra 288. 
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31. Section 542 of the Code which has not been amend- Repeal of 
ed subsequently, reads as follows:- section 

542 re-

"542. (1) Notwithstanding anything contained cOmmended. 
in the Prisoners' Testimony Act, 1869, any Presidency 
Magistrate desirous of examining, as a witness or an 
accused person, in any case pending before him. any 
person confined in any jail within the local limits of 
his jurisdiction, may issue an order to the officer in 
charge of the said jail requiring him to bring such 
prisoner in proper custody, at a time to be therein 
named, to the Magistrate for examination. 

(2) The officer so in charge, on receipt of such 
order, shall act in accordance therewith and shall 
provide for the safe custody of the prisoner during 
his absence from the jail for the purpose aforesaid.". 

As already noted\ this section is slightly different in 
scope and effect from the 1955-Act, although the latter 
applies equally to the courts of presidency magistrates. 
There is no point in having two different provisions for 
the same purpose. We recommend that section 542 should 
be repealed. 

32. We now turn to the provisions of the 1955-Act in its PrOvisions 
application to criminal courts, including the High Courts of 1955-
and Presidency Magistrates' Courts, and consider what ~~t ~~c;:_rn­
mcdifications are necessary or desirable in those provisions ~al courts. 
before they are incorporated in the Code. 

33. In as much as the Code also does not extend to the Section 1. 

State of Jammu & Kashmir, the territorial extent of the 
provisions of the 1955-Act will remain unaltered. We 
would, however, recommend that the Jammu & Kashmir 
Code of Criminal Procedure should be brought into line 
with the Indian Code by making similar amendments. 

34. For the reasons already indicated!!, the definition Section 2. 

of "confinement in a prison" will be replaced by a defini-
tion of "detained", the definition of "prison" will be 
slightly modified and the definition of "State Government" 
will be omitted. Here again, a formal delegation of powers 
and functions under the new provisions to the Adminis-
trators of all the Union territories under article 239 of the 
Constitution will be necessary'. 

35. (i) Under section 3, any .criminal court in a State Secj~on .3;; 
may issue an order to the officer in charge of. a. pris~n, ~g~~~~~hy 
whether within the same or another State, reqmrmg h1m proceedings . 

. ------ ---- --------· --- --------
I Paragraph 8, mpm. 
2 Paragraph 17, mpra. 
3 Cf. Paragr:~ph 17, ~upra. 
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to produce before the court any prisoner or detenu ei~~e~ 
for the purpose of giving evidence in a matter. pe~ m a 
before the court or for the purpose of answe~mg ~ 
charge of an offence which has been made, or IS pendmg, 
before it. Since sub-section (2) refers to "charg~ of an 
offence", it does not enable a criminal court to d~rect ~h~ 
production of a prisoner for t~e purpose of defendmg lum 
self in proceedings under secbons 107 to 110 of the Codhe 
of Criminal Procedure. As there could hardly be any sue 
cases, we do not consider that the provision should be 
modified to cover them. 

Counter­
signing by 
Sessions 
Judge or 
Chief Judi­
cial Magis­
trate 
instead 
of District 
Magistrate. 

Counter­
signing 
necessary. 

(ii) Sub-section (3) provides that no order made under 
sub-section (1) or sub-section (2) by a criminal . court 
which is inf~rior to the Court of a first class mag1strate 
shall have effect unless it is countersigned by the District 
Magistrate to whom that court is subordinate or within 
the local limits of whose jurisdiction that court is situate. 
This provision gave rise to a slight difficulty in Sta~es 
where the separation of the judicia.ty from the executive 
had taken place and the judicial magistrates of the second 
or third class were not subordinate to the District Magis­
trate. In Punjab, the difficulty was surmounted by an 
amendment of the 1955-Act substituting "Chief Judicial 
Magistrate" for "District Magistrate'' in sub-section (3) 
of section 3. In Bombay, where judicial magistrates are 
subordinate only to the Sessions Judge, the position is that 
a judicial magistrate of the second or third class making 
an order under section 3 has to submit it to the District 
M~gistrate of the district for counh!rsignature. Although 
th1s may not be a serious difficulty, it is certainly ano­
malous to bring in the head of the executive administra­
tion of the district into an essentially judicial matter. It 
would be more appropriate to provide for the submission 
of ~uch cases to the Sessions Judge or Chief Judicial 
Magistrate to whom the court making the order is sub-
ordinate. · 

(iii) We have, in this connection, considered whether 
th.e procedure of countersignature could be dispensed 
wtth (as recommended above in the case of subordinate 
civil courts)!, but come to the conclusion that scrutiny 
by a higher authority is desirable in the case of lower 
ranking magistrates. 

PrOcedure 
for counter­
signing, 

(iv) In order to enable the countersigning officer to 
decide the matter expeditiously, it is desirable that the 
magistrate should submit the case with a statement of 
facts indicating why he considers it necessary to secure 
the personal attendance of the prisoner. The 1955-Act 
leaves the procedure in this respect to be prescribed by 

I Paragraph 18 (ii), supm. 
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rules vide section 9 (2) (a), whereas section 36 (2) of the 
Prisoners Act, 1900, contained the necessary direction to 
the inferior court and also expressly provided that the 
District Judge or Magistrate could, after considering the 
inferior court's statement, decline to countersign the 
order. We recommend that a provision on those lines 
should be made in the Code. 

36. The comments above1 on sections 4 and 5 apply Sections 4 
equally in regard to criminal courts. and 5· 

37. (i) As to section 6, so far as criminal courts are Section 6. 
concerned (and the proviso only applies to them), clauses 
(ii) and (iii) of the proviso are obscurely and cumbrously 
\Vorded. The intention appears to be that when the prison 
is near enough to the court-house where the evidence is to 
be taken, the prisoner should not be kept away on the 
gt·ound that he is under committal for trial or under re-
mand. It should be quite practicable to take him to the 
court in the morning and bring him back to prison in the 
evening after giving evidence. The distance of 5· miles 
mentioned in clause (iii) of the proviso could, however, be 
safely increased to 25 Kms. (roughly 15 miles), without 
causing any inconvenience to the prison authorities. 

(ii) The comments above~ on section 6 apply equally 
in relation to criminal courts, and the section should be 
re-drafted accordingly. 

38. Section 7 has no application to criminal courts. Section 7· 

39. Section 8 will require formal re-drafting from the Section s. 
point of view of the criminal courts. 

40. As in the case of the civil courts", there will be Section 9· 
practically no need for a rule-making power vested in the 
State Government for supplementing the provisions of 
the Code. Executive instructions to prison authorities 
will be sufficient "for carrying out the purposes" of the 
new provisions. 

41. The forms given in the two Schedules should be Schedule 
revised so that the prisoner may obtain before-hand an 
idea of the purpose for which he is being taken to the 
criminal court, whether it be for answering to a criminal 
charge or for giving evidence in a case. The officer in 
charge of the prison should be required to give the 
prisoner a copy of the order. 

1 Paragraph 19-20, S!lpra. 

2 Paragraph 21 (ii) and (ii:), wpra. 

3 Cf. Paragraph 23, supra. 
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APPENDICES 

APPENDix I.-Draft amendments to the Code of Civil 
Procedure, 1908. 

(1) In the First Schedule to the Code, after Order 
XVI, the following Order shall be inserted:-

"ORDER XVIA 

Attendance of 'Witnesses confined or detained in prisons. 

1. In this Order,-

(a) 'detained' includes detained under any laW 
providing for preventive detention; 

(b) 'prison' includes-
(i) any place which has been declared by 

the State Government, by general or special 
order, to be a subsidiar.y jail; and 

(ii) any reformatory, Borstal institution 
or other institution of a like nature. 

2. Where it appears to a Court that the evidence 
of a person confined or detained in a prison within 
the State is material in a suit the Court may make 
an order requiring the officer 'in charge of the prison 
to produce that person before the Court to give evi­
dence: 

Provided that, if the distance from the prison to 
the court-house is more than twenty-five kilometres, 
no such order shall be made unless the Court is satis­
fied that the examination of such person on commis­
sion will not be adequate. 
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a. (1) Before making any order under rule 2, the E.xpei_ls~ to 
Court shall require the party at whose instance or be pa•d mro 
for whose benefit the order is to be issued, to pay into ~o.ourt. 
Court such sum as appears to the Court to be suffi-
cient to defray the expenses of the execution of the 
order, including the travelling and other expenses of 
the escort provided for the witness. 

(2) Where the Court is subordinate to a High 
Court, regard shall be had, in fixing the scale of such 
expenses, to any rules made in that behalf. 

4. (1) The State Government may, at any time, Power of 
having regard to the matters specified in sub-rule State 
(2), by general or special order, direct that any per- G<>vcr1nmd cnt 

h 11 b to cxc u e-
son or class of persons s a not e removed from the certain 
prison in which he or they may be confined or detain- persons 
ed, and thereupon, so long as the order remains in f7om opt:ra 
force, no order 1nade under rule 2, whether before or t~t" of 
after the order of the State Government, shall have r c 2 " 

effect in respect of such person or class of persons. 

(2) Before making an order under sub-rule (1), 
the State Government shall have regard to the fol­
lowing matters, namely:-

<a) the nature of the offence for which, or 
the grounds on which, the person or class of 
persons have been ordered to be confined or de­
tained in prison; 

(b) the likelihood of the disturbance of 
public order if the person or class of persons is 
allowed to be removed from the prison; and 

(c) tht? public interest, generally. 

5. Where the person in respect of whom an order Officer in 
is made under rule 2- charge of 

(a) is certified by the medical officer attached ~b~~~;~ to 
to the prison as unfit to be removed from the from carry-
prison by reason of sickness or infirmity· or ing ou_t 

' Order 111 

(b) · d "tt 1 f · d c.:rtain IS un er comm1 a or tnal or un er re- ca~cs. 
mand pending trial or pendina a preliminary in-
vestigation; or o 

(c) is in custody for a period which would 
expire before the expiration of the time required 
for complying with the order and for taking him 
back to the prison in which he is confined or de­
tained; or 

(d) is a person to whom an order made by 
the State Government under rule 4 applies; 



Prisoner to 
be brOught 
to Court in 

.custody. 

Power to 
issue com­
mission for 
examination 
Of witness 
in prison. 
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the officer in charge of the prison shall abstain from 
carrying out the Court's order and shall send to the 
Court a statement of reasons for so abstaining. 

6. In any other case, the officer in charge of the 
prison shall, upon delivery o.f the Court's order, 
cause the person named therem to be taken to the 
Court so as to be present at the time mentioned in 
such order, and shall cause him to be kept in custody 
in or near the Court until he has been examined or 
until the Court authorises him to be taken back to 
the prison in which he was confined or detained. 

7. (1) Where it appears to the Court that the 
evidence of a person confined or detained in a prison, 
whether within the State or elsewhere b India, in 
material in a suit but the attendance of such person 
cannot be secured under the preceding provisions of 
this Order, the court may issue a commission for the 
~xamination of that person in the prison in which he 
1s confined or detained. 

(2) The provisions of Order XXVI shall, so far 
as may be, apply in relation to the examination on 
comf!lission of such person in prison as they apply in 
relation to the examination on commission of any 
other person.". 

(2) In the First Schedule to the Code in rule 1 of 
Order LI, after the word and letter "Order 'v" the word 
and letters "Order XVIA" shall be inserted. ' 

(3) In the First Schedule to the Code in Appendix B, 
after form No. 19, the following form sh~ll be inserted:-

"No. 20 

ORDER REQUIRING PRODUCTION IN COURT OF PERSON IN PRISON 
FOR. GIVING EVIDENCE (ORDER 16A, RULE 1) 

In the Court of ............................. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. .. . . . . . . . . . . . . . . . . . . . . Vs . . ............................ . 

(Full title of suit) 

To 

The Officer in charge of the . . . . . . . . (name of prison) 

VVHEREAs the attendance of .................... (name 
of p · ) t n fi r1soner . . . . . . . . . . . . . . . . . . . . . . . . , at presen co -

ned/detained in the above-mentioned prison, is required 
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-1Jn behalf of the plaintiff/defendant in the above-mentioned 
.su\t for giving evidence: 

You are hereby required to produce the said ......... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . under safe and sure 
conduct before this Court at ......................... . 
on the .............. day of ........ 19 by ......... . 
a.m. 'there to give evidence in a matter now pending 
before this Court and after this Court has dispensed 
with his further attendance, cause him to be conveyed 
under safe and sure conduct back to the prison. 

You are further required to inform the said ......... . 
. . . . . . . . . . . . . . . . . . . . . . . . of the contents of this order and 
deliver to him the attached copy thereof. 

The . . . . . . . . . . . . . . . . . . day of .............. 19 

J-udge.". 

APPENDIX !I.-Draft amendments to the Code of Criminal 
Procedure, 1898. 

(1) In sub-section (1) of section 491, clauses (c), (d) 
and (e) shall be omitted. 

(2) After section 491, the following section shall be 
inserted, namely:-

"491A. (1) Whenever, in the 
trial or other proceeding under 
to a Climinal Court,-

course of an inquiry, P 
th . C d . ower to 

1s o e, 1t appears secure 

(a) that a person confined or detained in a 
prison should be brought before the Court for 
answering to a charge of an offence, or 

(b) that it is necessary for the ends of justice 
to examine such person as a witness, 

the Court may make an order requiring the officer in 
charge of the prison to produce such person before the 
Court for answering to the charge or, as the case may 
be, for giving evidence. 

(2) Where an order under sub-section (1) is made 
by a Criminal Court which is inferior to the Court 
of a Magistrate of the first class, it shall not be for­
warded to, or acted upon by, the officer in charge of 
the prison unless it is countersigned by the Sessions 
Judge, District Magistrate or Chief Judicial Magis­
trate, as the case may be, to whom that Court is sub­
ordinate. 

(3) Every order submitted for countersigning 
under sub-section (2) shall be accompanied b~~ a 
statement of the facts which, in the opinion of the 

attendance 
of Prisoneis. 
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Court render the order necessary, and the authority 
to whom it is submitted may, after considering such 
statement, decline to countersign the order. 

(4) The State Government may, at any time, 
having regard to the m.atters specified in sub-section 
(5), by general or special order, direct that any per­
son or class of persons shall not be removed from the 
prison in which he or they may be confined or de­
tained, and thereupon, so long as the order remains 
in force, no order made under sub-section (1), whether 
before or after t~e order of the State Government, 
shall have effect m respect of such person or class of 
persons. 

(5) Before making an order under sub-section 
(4), the State Government shall have regard to the 
following matters, namely:-

(a} the nature ?f the offence for which, or 
the grounds on which, the person or class of 
persons. has . been ordered to be confined or de­
tained m pnson; 

. ~~b) thde .lfiktehlihood of the disturbance of 
pub 1c or er I e person or class f 
allowed to be removed from the pr· o persons is 

1son; and 
(c) the public interest, generally. 

(6) Where the person in respect f h 
is made under sub-section (1)- 0 W om an order 

(a) is c~rtified by the medi 1 . 
ed to the prison as unfit to b ca officer at tach­
prison by reason of sickness 0 ; i~efimo:red from the 

rm1ty; or 

d(b) isd~ndetr· c1ommittal for trial or under re-
man pen mg ria or pending a prel' · · 
vestigation; or Immary m-

(c) is in custody for a period which would 
expire before the expiration of the time required 
for complying with the order and for taking him 
back to the prison in which he was confined or 
detained; or 

(d) is a person to whom an order made by the 
State Government under sub-section (4) applies; 

the officer in charge of the prison shall abstain from 
carrying out the Court's order and shall send to the 
Court a statement of reasons for so abstaining; 

Provided that where the attendance of such per­
son is required for giving evidence . at a place r~t 

than twenty-five kilometres distant from e 
m~ren the officer in charge of the prison shall not so 
prlSO , • 1 ' } (b) abstain for the reason menhonec In c ause . 
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(7) Subject to the provisions of sub-section (6), 
the officer in charge of the prison shall, upon delivery 
of an order made under sub-section (1) and duly 
counter-signed, where necessary, under sub-section 
(2), cause the person named in the order to be 
taken to the Court in which his attendance is re-
quired, so as to be present there at the time mention­
ed in the order, and shall cause him to be kept in 
custody in or near the Court until he has been exa­
mined or until the Court authorises him to be taken 
back to the prison in which he "\Vas confined or 
detained. 

(8) The provisions of this section sh~ll be with­
out prejudice to the _PO_wer of the Court t~ ISS?e under 
section 503 a commiss:on for the examination, as a 
witness of any pc1·son confined or detained in a 
prison· ' and the provisions of Chapter XL shall apply 
in reiation to the examination on commission of any 
such person in the prison ~s ~hey apply in relation to 
the exa1nination on comt~ussion of any other person. 

(9) In this section-
(a) 'detained' includes detained under any 

law providing for preventive detention; 

(b) 'prison' includes-
(i) any place which has been declared by 

the State Government, by general or special 
order to be a subsidiary jail; and 

(ii) any reformatory, Borstal institution 
or other institution of a like nature.". 

-(3) Section 542 shall be omitted. 

( 4) In section 549, the following sub-section shall be 
PRISON FOR ANS\VERING TO CHAHGE OF OFFENCE. 

"(3) Any High Court may, whenever it thinks fit, 
direct that a prisoner within the limits o.f its appellate 
criminal jurisdiction be brought before a court-martial 
for trial or to be examined touching any matter pend­
ing before such court-martial.". 

(5) In Schedule V, after form XLI, the following forms 
·shall be in .l ted, namely:-

XLIA.-0RDER REQUIRING PRODUCTION IN COURT OF PERSON IN 
PRISON FOR ANSWERING TO CHARGE OF OFFENCE. 

(See section 491A.) 

To 
The Officer in charge of the ........ _ . . . . . . .. _ ..... . 

(name of prison) 
at_ .............................. . 
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VVHEREAS the attendance of ...........................• 

(name of prisoner) 

at present confined/detained in the above-mentioned 
prison, is required in this Court to answer to a charge 
of ......................................... . 

(state shortly the offence chm·ged) 

You are hereby required to produce the said ......... . 
· · · · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . under safe a11d sure 
condu~t before this Court .......................... on ~he 
· · · · · · · · · · .................... day of ................... . 
19 .... , by. . . . . . . . . . . . . . . . . . a.m. there to answer to the 
said charge and after this Court has dispensed with his 
further attendance, cause him to be conveyed under safe 
and sure conduct back to the said prison. 

And you are further required to inform the said ..... . 
· · · · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . of the contents of 
this order and deliver to him the attached copy thereof. 

Given under my hand and seal of the Court, this 
· · · ....................... day of .................. 19 .. 

(Seal) 

(Seal) 

(Signature.) 
Countersigned. 

(Signature.) 

XLIB-ORDER REQUIRING PRODUCTION IN COURT OF PERSON IN 
PRISON FOR GIVING EVIDENCE. 

(See section 491A.) 
To 

The Officer in charge of the .......................... . 
(name of prison) 

at ............................... . 

WHEREAS complaint has been made before this Court 
that . . . . . . . . . . . . . . . . of .......................... . 

(name of accused) 

has committed the offence of ........................ · · · · 

(state offence concisely with 
time and place) 

and it appears that . . . . . . . . . . . . . . . . . . . . . . . . . . . at present. 

(name of prisoner) 
confi_ned/detained in the above-mentioned prison, is likely 
to giVe material evidence for the prosecution/defence: 



You are hereby required to produce the said ........... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . under safe and sure 
conduct before this Court at ...................... on the 
.............................. day of ................... . 
19 .... , by .............. a.m. there to give evidence in the 
matter now pending before this Court, and after this 
Court has dispensed with his further attendance, cause 
him to be conveyed under safe and sure conduct back to 
the said pnson. 

And you are further required to inform the said ..... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . of the contents of 
this order and deliver to him the attached copy thereof. 

Given under my hand and the seal of the Court, this 
.......................... day of .................. 19 .. 

(Seal) 

(Seal) 

(Signature.) 

Coun t.ersigned. 

(Signatu1·e.) 

GMG IPND-TSW-u6 M of Law-12-8-1970-3,000 
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