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CHAiRMAN 
LAW COMMISSION. 

NEW DELHI; 
Sh . July 2, 1956. rl C C B" M" . · . Iswas, 

~nister of Law & 
M1nori ty Aff . airs, 
NEW DELHI. 
MY DEAn MINISTER 

po ~ have great ~Ieasure in forwarding herewith the Second Re· 
e r o~ the Law Commission dealing with the principles to be 
mbodied in Parliamentary legislation relating to Sales-tax. 

2. C?n the 23rd March 1956 the Ministry of Law referred to the 
f~mdmlssion the question of the principles that should be formu-
a e by Parliamentary legislation for determining when a sale of 
gfc~s takes place (a) outside a particular State, (b) in the course 
0 Import or export, or (c) in the course of inter-State trade or 
commerce. 

3_. ~he reference was considered at a meeting of the Statute 
Redvtslon Section of the Commission held on the 14th April 1956 
an a Committee consisting of Sri G. S. Pathak and Sri G. N. Joshi 
wabs. appointed to make a preliminary study of the question. The 
su Ject was again discussed at the next meeting of the Section 
held on the 11th May 1956. Thereafter a note prepared by the 
Committte was circulated to all~Members of the Commission and 
their views invited thereon. The views solicited and the note pre­
pared by the Committee were fully and finally discussed at a 
meeting of the Statute Revision Section held on the 9th and lOth 

. ~une 1956. Certain conclusions were reached at that meeting and 
1t Was left to the Chairman to prepare the Report in the light of 
the discussion. 

4. In view of the request of the Ministry that the Report might 
reach them early1 so that the preparation of the necessary Parlia­
mentary legislation might be expedited, the Report is being sub­
mitted though it has not yet been formally signed by the Mem­
bers. The Report has, however, been circulated to all the Members 
and the concurrence of all the Members excepting that of 
Sri S. M. Sikri who is out of the country has been obtained. The 
Report will be signed by the Members at the ensuing meeting of 
the Commission to be held on the 21st Jfuly 1956. Dr. N. C. Sen 
Gupta will sign the Report subject to a separate note a copy oi 
which has been annexed to the Report. 

5. The Commission wishes to acknowledge ~he services render­
ed bjl its Joint Secretaries Sri K. Srinivasan and Sri D. Basu in 
connection with the preparation of the Report. 

1ZI7 MofL-I 

Yours sincerely, 
(Sd.) M. C. Setalvad. 



REPORT 
I. PRELIMINARY 

1. The Law Commission was invited to offer its suggestions for 
formulating principles for determining when a sale of goods taket 
place-

(i) outside a State; 
(ii) in the course of the import of the goods into, or export 

of the goods out of, the territory of India; 
(iii) in the course of inter-State trade or commerce. 

2. At the date of the reference to the Commission the Consti· 
tution (Tenth Amendment) Bill had been introduced in Parlia· 
ment and under it Parliament was to be empowered to formulate 
by law principles for determining when a sale or purchase ?f 
goods takes place in any of the ways mentioned above. The B1ll 
has since been passed by both Houses of Parliament. 

3. Broadly spealting the proposed Constitutional Amendment 
seeks to curtail the power of States to levy taxes on the sale or 
purchase of goods other than newspapers by providing that that 
power is to be subject to the power of the. Union to levy taxes on the 
sale or purchase of goods other than newspapers where such sale 
or purchase takes place in the course of inter-State trade or com­
merce. The taxes levied by the Union in exercise of this added 
power are to be assigned to the States. The Amendment seeks to 
empower Parliament by law to formulate principles not only for 
determining when a sale cr purchase of goods takes place in the 
course of :·nter-State trade or commerce but also for determining 
when a sale or purchase take~ place in the course of import into, 
or export cut of the territory of India or outside a particular 
State. 

4. The proj.>osed Constitutional Amendment closely follows 
t.he recommenac.tdons of the T~xation Enquiry Commission in 
this respect. Their main purpose In recommending that Parliament 
should have power to tax inter-State transactions and that it be 
empowered b~1 law to deter~ine the principles above mentioned 
was to ensure that the tax. If any, on these transactions should 
not exceed limits which Parliament in the interest of the country 
as a whole considers reasonable and that the principles laid down 
!lot having the t:igidity of Cons~itutional provisions may be varied 
m accordance with the econom1.c needs ?f the country from time 
to time. (Report of the Taxation Enquiry Commission, Vol. III, 
pp. 48-60, paras 7-22). 

II. SALES OR PuRCHASES IN THE CoURsE OF IMPORT oR ExPORT. 

5. It h convenient to take first the question of the appropriate 
principles to determine when a sale or purchase takes place in the 
course of import or export. The formulation of these principles 
presents the least difficulty. 



8. In the Travancore-Cochin Cases [ (1952) s.q.R. 1112 and 
(1954) S.C.R. 53] the Supreme Court considered Article .286 (1) (b) 
and held that the clau~e covered two classes of cases: (I) sales and 
purchases which them~elves occasioned the impcrt or exoprt, (ii) 
sales or purchases effected by a transfer of shipping documents 
when the goods are beyond the customs frontiers of India. 

7 · The. interpretation put b:y1 the Supreme Co~r~ on the clause 
was considered by the Taxation Enquiry CoJ.'!lmission who stated 
that the position arising from the interpretation put "i?Y the Sui?­
reme Court was "prefectly satisfactory so far a-; foreign trade IS 
concerned". ~T.E.C. Report, p. 48, para 7). The ~aw Commis~ion had 
a.Iso before It the views of the Ministry of Fmance o~ this ques­
tion. The Ministry was of the view that the decision giVen by the 
Supr~me (~ourt had been accepted by; almo:;t all the States and 
no di~culbes were reported to have arisen as a result of the Sup­
reme Court judgment. 

~· Re.ference may here be ~ade to the view expressed by DAS 
~ m hts dissenting judgment in the second Travancore-Cochin 

ase (1954 S.C.R. 53) that a sale or purchase in the coure of im­
f~~t or export includes the first sale after import exc<::pt ?Y a re­
ba1 or and the last purchase preceding the export. This VIew was 
"ased J?,a:tiy on an interpretation which la~d stress on the word 
. course tn the expression "in the ccurse of Import or export" used 
:n the Constitution. It also arose from a desire not to impede the 
1hPort o.r export trade of the country by subjecting sales or pur­
~h ase;; lmked with the importing sale or exporting purchase to 
is e burden of the sales-tax. In so far as the latter consideration 
th co;.cerned the views of the Taxation Enquiry Commission and 
th~t tlna~ce Ministry would seem to show that the apprehension 
if the he 1l?P?rt or export trade of the country• would be impeded 
welf ma.1onty interpretation of the clause were ac~epted 1s not 
of th1mded. In so far as the view is based on the m~erpretation 
pursue wor~ "course", in our opinion that . approac~, If logically 
purch e~, Will not stop with the srtle followmg the Import or the 
matel!'e Pre.ceding the export. The stream of export may ~egiti­
raw · be ~a1d to commence even at the sta~~ of the prod~ctwn of 
for e materials or of the manufacture of fimshed goods Intended 
MCR'f.PN~· In this connection the following observations of 
dealin ~ J. in Heisler v. Thomas Callery Co. made in 
[ (19221 26tth the question of inter-State commerce are pertinent: 

"If 
o u.s. 2451.-

the pos-,ibility or. indeed certainty. of e~port~tion of a 
;product or article from a State, determmes It to be in 
1.ntP.r-State commerce before the commencement of 
~ths movement from H~e State, it would seem to follow 

at it is in such commerce frcm the instant of its 
eTowtl:t or production: and in the case of coals, as 
they he on the ground". 

We do not, therefore, see any justification for -recommending the 
adoption of this view. 

9. The Ministry of Commerce and Industry has mentioned the 
desirability of including the last purchase preceding the export as 



a transaction in the course of export on the ground that the ex­
emption of such transactions from tax will stimulate exports. It 
was not, however, suggested that a similar exemption should be 
granted to the first sale following the import. It appears to us 
to be somewhat illogical that the last purchase preceding the 
export should be exempt whereas the first sale following the import 
should not be exempted. We are, therefore, unable to accept this 
suggestion. 

10. Under this head, we, therefore, recommend ~he acceptance 
cf the Principles ·laid down by the Supreme Courf. We would ex­
press them in the following manner:-

A sale or purchase of goods shall be deemed to take plaC'e 
in the course of export of the goods out of the terri­
tory of India, only if the sale or purchase either occa­
sions such export or is effected by a transfer of docu­
ments of title to the goods after the goods have cross­
ed the customs frontiers of India. 

A sale or purchase of ~oods shall be deemed to take place 
in the. course o! import of the goods int? the territory 
of India, only If the sale or pt:rchase either occasions 
such impcrt or is effected by a transfer of documents 
of title to the goods before the goods have crossed 
the customs frontiers of India. 

III. INTER-STATE SALES OR PURCHASES. 

11. In considering: the principles for determining when a sale 
or purchase takes place in the course of inter-State trade or com­
merce. two important aspects have to be borne in mind. First 
such a sale or purchase is not to be exempt from tax as in the cas~ 
of a sale or purchase jn the course of import or export. It is to be 
taxed by the Union. Secondly, the proceeds of such a tax are tm­
der the amendeo <ll"ticle 269 to be assigned to the States. These 
sales have to bear the burden of the sales-tax but the burden is to 
be strictly limited by the Union in the interst of trade and com­
merce throughout the territory of India whicfi, has. according to 
the policy underlying the Constitution, to be free and unrestricted. 

12. No doubt ·the expre•sion "in the course of inter-State trade 
or commerce" has a verv w-ide connotation. In India we are, how 
ever, not concerned with the re~lation of commerce generally 
among several States as under the commerce clause in the Ameri­
ran Constitution. What we have to determine ~s whc-rt: is a sale 
or purchase in the course of inter-State trade or commerce. The 
problem, therefore. is to ascertain what tran-oactions of sale or 
ourchase can fairly be said to arise in the course of inter-State 
trade or commerce. For this purpose we have to fix upon some 
characteristics of these transaction-:; which can well be said to stamp 
them with an inter-State character. In the large mass of American 
decisions under the commerce clause the one element which is stated 
to be an indisoensable incident of commerce between the State.-:: is 
the movement of the goods which are the subject-matter of the 
sale or purcha$e from one State into another. We may refer in 
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· this connection to the definition of "inter-State commerce" g1ven 
by Rottschafer in his "Constitutional Law" (1939 Ed. P· 299) :-

"The activities of buying and selling constitute inter-State 
commerce if the contract; therefor contemplate the 
movement of goods in inter-State commerce". 

Later he adds (p. 235): 

"The decisive factor that renders making a contract an act 
of inter-State commerce is that it contemplates or 
necessarilv involves the move ·1ent of goods in inter­
State commerce, and this te~t applies whether it be a 
contract to buy or one to sell". 

13. It will be noticed that in the American view even a contem­
plated movement of goods .y_-',ich in fact may not have taken place 
would invest the transaction of sale cr purchase with an inter­
State character. Such a wide view based on the intention of the 
parties to the contract may. we think. well leE~r:l to uncertainty 
and difficulties in adminish::1tion and conflicting legal views. We 
would, therefore, recommend a !"1mnler and a more certain test to 
determine whether a transaction of sale or -purchase is an inter­
State transaction. Only a transaction wh.ich has h fact occasioned 
the movement of goods frcm one St~te int0 another should be re­
~arded as an inter-Stete transaction. Such a tPst would be easv 
to apply by the authori.ties administering the law a; what will 
have to be ascer~ained will be the physical movement of the goods 
from one State mto another in conscanP.nce of the transaction. 
Such a test has the added advanta!!e of beinl! similar to and paral­
lel with_ the test which we> have prop')sf!d for determining when 
transaction_., teke plac~ in the course of i1111Xrt into or export out 
c~ t?e terntory of India. As a sale or purchase which has occasion­
ea Import. or export i.s one in the coms<> of import or export so is 
~ sale wh1ch has occasioned movement d tr.e v;oods from one State 
mto another a ~ale in the course of inter-State trade or commerce. 

14. Such a test will avoid the necessity of entering into the diffi­
cult question as to when inter-State tra~e or commerce beeins and 
when it ends, a sub1ect on which there is a mass of decisions of 
the American courts: 

15. A sale or purchase should itself ha,re occasioned the move­
ment of the goods from one State into another in order that it may 
have an inter-State character. If a pure!: aser in Sta~e A completes 
a purchase of goods in that State the transaction wt~l be an intra­
St:J.te transact;on even tr.ough he mav have the mtention after 
the purcha~e of sending the 'goods to Sta'te B and ~?es in fact do so. 
The sale mAde to him or the purcr.nse made hv htm _has not occa­
sioned the movement of the acnd<; from one State mto another. 
Similarly if a purchaser from'"' State A goes to State B and pur­
chases ~wods in State B H· e transaction ae-ain will be of an intra­
State character tihnllfi':l tt:he purchase}r may have P?rchase!:i the 
E:!oods with a view to send them to State A and doe:; m fact do so. 
The sale to him or purchase by him has again not occasioned the 
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movement of the goods from State B into State A. w;hen, however, 
in consequence of a sale or purchase goods are delivered to a car­
rier or other bailee for transmis3ion to another State the transac­
tion would clearly be of an inter-State nature. 

16. The question whether on the analogy of the principles 
adopted in connection with sales or purcnases in the course of 
import or export a sale effected by the transier of documents dur­
ing the movement of goods from one State to another should be 
regarded as an inter-:State sale or purchase has ·received our care­
ful consideration. \Ve are of the view that such sales or purcha;:es 
should be regarded as inter-State transactions. It wa3 suggested 
that if the rate of inter-State tax happened to be lower than the 
rate of the tax levied by the State on intra-State transact:ons the 
adoption of this principle might lead to attempts by dealers to 
evaue the higher tax of the State by giving intra-State transactions 
the appearance of inter-State transactions by the creation of ficti-

. tious records showing the movement of the goods from one State 
into another. We are not inclined to attach much importance to this 
suggestion as in any case the sale or purchase will not escape taxa­
tion altogether lmd it is unlikely that dealers would resort to such 
attempts in order to ::;ave the difference between the inter-State and 
the intra-State tax. Moreover, if this principle is not applied consi­
derable administrative and other difliculties will arise. We are, 
therefore, of the view that sales and purchases effected by a transfer 
of documents during the mo.vement of good;; from one State to 
another should be regarded as inter-State transactions. 

17. For the limited purpose of the principle mentioned in the 
preceding paragraph it w1ll .become necessary to provide when 
the movement of the goods is to be regarded as having commenced 
and terminated in cases where good; are delivered to -a carrier or 
other bailee for transmission to another State. For this purpose 
we propose to frame a principle based on the provisions of section 
51 of the Sale of Goods Act. 

18. The principles for determining when a sale or purchase takes 
place in the course of inter-State trade or commerce may be framed 
in the following manner:-

"A sale or purchase of goods shall be deemed to take pl~ce in 
the course of inter-State trade or commerce, only If the 
sale or purchase- ' 

(a) occasions the movement of the goods from one State 
to another, or 

(b) is effected by a transfer of documents of title to the 
goods during their movement from one State to 
another. 

Explanation.-Where goods a·re delivered to a carrier or other 
bailee for transmission, the movement of the goods shall, 
for the purposes of sub-clause (b), be deemed to com­
mence at the time of such delivery rtnd terminate at the 
time when delivery is taken from such carrier or bailee.'' 
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IV. SALES OR PURCHASES OUTSIDE A STATE. 

19. The laying down of principles for determining when a sale 
or purchase takes place in the course of inter-State trade or com­
~erce doe~ ~at relieve us of the necessity of laying dow~ principles Th determ~nmg when a sale or purchase takes place outside a State. 

~ Taxation Enquiry Commission has pointed out that all trans­
actlons of sale or purchase not made in the course of import into 
ir ~xport out of the territory of India should suffer sales-tax which 
:f ~~c~easingly becoming one of the main sources of the revenues 
the a es. At the same time provisions have to be framed to prevent 
one ~~~e transactio_n of sale or purchase being taxed by more than 
rnultipie eta Th~ mam purpo~e of Article 286 (1) (a) is to p_revent the 
applied wi xat~on o~ a · sn1:gle transaction. A test which can be 
action f t~ httle difficulty 111 order to determine whether a trans­
preven~ s sah or Purch_ase is without or within a State can alone 

uc overlappmg taxation. 

of :~~~s ~~~ied_ by the Supreme Court, the general law of the sale 
provides e It lays down when a sale takes place nowhere 
giving a s'ftere a sale i:> deemed to take place. The probl~m of 
sale has seus tal <1: sale ~s not free from difficulty. 'f transactiOn of 

( ) vera mgred1ents. The essential ingredients are: 
a the conclusion of the contract of sale, 
~b; the appropriation of the goods to the contract, 
(~) the Passing of the property in the goods, 
( ) the payment of the price, and 

One ore the delivery of the goods. 
enacted ~~r~h of these ingredients have been used in the 'legislation 
~Ular Stla.tes e States for fixing the situs of a sale within a parti­
l~gredients ~ff The question for consideration is which out of these 
Sltus of a s 1 ords a certain and easily workable basis for fixing the a e. 

21· 'I'he E . . 
to ~e ornitte~planatlon to Article 286 (1) (a) which IS now propos~d 
Which good attempted to fix as the situs of a sale the State m 
~ed to nurn s Were _actually delivered for consumption. That attempt 
1 u_ted actua~r~us. difficulties. Controversies arose as to what consti-
aid down t ehvery and consumption. In effect that provision 

exporting sfat the tax should go with consumption and that the 
Painted out ate should not be entitled to levy any part of it. As 
Provision a ~y the Taxation Enquiry Commission the Constitutional 
a backward Interpreted placed the exporting States and States with 
p. 48, Para economy in a disadvantageous po~ition .. (T.E._C. Rep~rt, 
refe~ence t. 8.) ·. In selecting the appropnate mgred~ent with 
conSlderati~ Whi_ch the situs of a sale. may be determmed these 

22 ns W1ll have to be borne in mmd. 
·We a 

very suitab{e of the view that the location of tpe goods will be a 
physical exie test to apply in determining the situs o~ a sale: T~e 
-easil ca ab~tence of the goods at a place at a part_Icular _time 1s 

t y p. e of ascertainment and such a _test will ~v01d l~gal 
con roy-ersies. The difficulty, however, is in fixmg the pomt of .ti~e 
at winch the location of the goods should be taken as determmmg 
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the situs of the sale. Is it to be· the time of the making of the con­
. tract or the appropriation of the goods to the contract or the passing 
of the property in,the goods or the delivery of the goods? We have 

,given very careful consideration to the various questions which 
would arise in the event of one or the other of these points of time 
being taken with reference to the location of the goods as indicati'e"e 

·Of the situs of a sale. We have come to the conclusion that in the 
case of all sales of specific or ascertained goods their location at the 
time of the making of the contract of sale should determine their 
situs for the purpose of article 286 (1) (a). In regard to unascertained 
or future goods two views were considered by us. It was suggested 
that in regard to such sales the location of the goods at the time 

·when the goods first became ascertained should be taken as the 
. situs of the sale. The other suggestion was that the location of the 
goods at the time of their appropriation to the contract of sale 
should be regarded as the situs of the sale. We rejected the former 
view as the ascertainment of goods \vith reference to contracts for 
-the sale of unascertained or future goods is not a distinct legal con­
·cept. Ascertainment is but a part of the process of appropriation 
which is a *ell-accepted legal concept and which results, generally 

. speaking, in the passing of property in the goods. We are, there­
fore, of the view that in the case of sales of unascertained or future 

. goods their location at the time of their appropriation to the con-
tract of sale should be the test for determining the situs of the sale. 

23. In some cases of the sale of unascertained or future goods it 
may happen that the seller or the buyer may make an appropriation 
·of the goods without the assent of the other party and put them into 
the course of transit. It may in such cases happen that the location 
of the goods when the assent of the buyer or seller is given to the 

.appropriation may be different from their location at the time when 
the seller or the buyer made the appropriation. We do not know 
whether such cases would arise frequently in practice. But in order 
to provide for them we have in framing the principle used language 
which makes it clear that the location of the goods at the time of 
the appropriation by the seller or the buyer irrespective of their 
location at the time when the assent of the other party is given to 
the appropriation should be the decisive factor in determining the 
situs of the sale. 

24. We have thought it necessary also to provide for cases where 
a single contract of sale comprises goods located in different States. 
In order to obviate difficulties in determining the situs of the sale 
by reference to the location of the goods- in such cases we have 
suggested that such contracts of sale or purchase should be regarded 
as separate contracts in respect of the goods situated at different 
places. 

25. Article 286 (1) (a) of the Constitution prohibits a State from 
taxing a sale outside the State. The principles we have suggested 
will indicate the State within which the sale has taken place. It 
will, therefore, have further to be provided that as soon as a sale is 
deemed to have taken place within a State it shall b~ deemed to 
have taken place outside all other States. It will be recalled that 
the absence of S'J,1!h :'} provision in Article 286 (1) (a) read with the 

~1217 M of Law 
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Explanation proposed to be deleted caused a great deal of con-­
troversy and resulted in varying interpretations being put on that 
Article read with the Explanation. 

26. The principles we enunciate under this head are as follows:­

"1. A sale or pt.:rchase of goods shall be deemed to take place· 
where the goods are-

(a) in the case of specific or ascertained goods, at the time 
the contract of sale is made; and 

(b) in the case of unascertained or future goods, at the 
time of their appropriation to the contract of sale, by 
the seller or by the buyer whether the assent of the 
other party is prior or subsequent to such appropriation. 

Explanation.-Where there is a single contract of sale or 
purchase of goods situated at more places than one, the 
above provision shall apply as if there were separate 
contracts in respect of the goods at each of such places. 

2. When a sale or purchase of goods is determined in accord­
ance with sub-clause (1) to be within a State, such sale 
nr purchase shall be deemed to have taken place outside 
all other States." 

V. CONCLUSION 

27. We may point out that we have not before us the draft of the 
purchase of goods situated at more places than one, the 
above provision shall apply as if there were separate. 
contracts in respect of the goods at each of such places. 

M. C. SETALVAD 

M. C. CHAGLA, 
.K. N. WANCHOO, 
G. N. DAS, 

(Chairman). 

P. SATYANARAYANA RAO, 
*N.C. SEN GUPTA, 
'V. K. T. CHARI, 
[). NARSA RAJU, 
.G. S. PATHAK, 
G. N. JOSHI. 

K. SRINIVASAN. 
DURGA DAS BASU, 

.Toint Secretaries. 

BoMBAY; 
The 21st July, 1956. 

(Members). 

*Dr. Sen Gupta has signed the report. subject to the note· 
appended below. 



SEPARATE NOTE ON INTER-STATE SALES TAX 

I regret that I have to differ from some of the conclusions of the 
majority of my colleagues. I wish to make it clear also that I do 
not concur in all their arguments for the other conclusions from 
which I do not disagree. 

The laws regarding sales "in the course of import or export" and 
"in the course of Inter-State trade" have been sufficiently com­
plicated by the four decisions of the Supreme Court where judg­
ments proceed to discuss a multitude of matters. What is wanted 
now is a simpler and more clear-cut definition of the principles for 
deciding the matter. In considering the principles we should not 
he too much influenced by the fear that some transactions may 
Pscape taxation, if a particular view is taken. That may or may 
not be,-though I should add that so far as export and import are 
concerned, there are very good reasons for thinking that there would 
he no case of escaping taxation altogether. Export and import are 
m most cases subject to another tax, the customs duty; and if by 
chance the goods exported or imported happen to escape the imposi­
tion of sales tcJX, that would not mean that the goods will necessarily 
~o free of tax altogether. I am mentioning this as the majority 
report refers to this apprehension in the course of its reasons. 

The Chief consideration in laying down the principles of taxation 
ought to be the interest of the trade and the consumers generally. 
Every taxation of goods adds to the burden that the consumer has 
to bear. With the rising prices and the many factors contributing 
to inflation, it would be far from wrong to desire that the burden 
should not be unnecessarily increased and that the trader should 
not be required to submit, not only to the payment of tax but also 
the harassment inevitable in connection with the assessment of the 
tax. more than is necessary. 

A further and no less important aspect of the question is the 
bearing of the States' powers of taxation on the larger policy 

~ regarding foreign trade. Foreign trade is regulated by the Union, 
with reference to the current needs of the country as a whole, in 
part by manipulating the customs duties. There are occasions, due, 
for instance, to the overstocking of a particular commodity in India, 
or to the need for earning foreign exchange, when export of a 
commodity should be promoted by removing or reducing export 
duties and conversely, import or commodities in short supply may 
have to be promoted by manipulating import duties. The powers of 
States to tax sales for such commodities bv a too narrow limitation 
of sales in the course of "export or import" may easily hamper the 
freedom of the Union to influence prices by necessary manipulation 
of tariffs and may enable the States to frustrate the Union's policy. 
The power of States which they still retain after the Constitutional 
amendment to tax intra-State sales should not be so extended over 

9 
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commodities of foreign trade as to narrow the power of the Union 
to regulate prices for export and import from time to time as may 
happen ·when States are enabled to frustrate or nullify any act of 
the Union in the wider interests of the country, e.g. for 1·educing 
prices, by regulations for internal taxation on sales of the commo­
dities which may wholly out-balance the effect of tariff changes on 
prices. 

What is wanted is a simpler and more perfectly intelligible se~ 
of rules which will have regard to the interests not only of the 
finances of the State but also in a much larger measure to the 
interests of the trade and the consumers and the :nterest of the 
Union in respect of foreign trade. This will have to be specifically 
considered at the time of legislating under the new powe1s given to 
the Parliament by the Constitution. But we should bear in mind 
these principles in laying down the general principles also. 

In the light of these remarks I should have the report modified 
in the following respects: 

I. With regard to the sale in the course of export or import the 
decision of the Travancore-Cochin case is purported to be foll~wed 
with a rider which, in my opinion, makes the rule largely infructuous 
to prevent State taxation of sales in the course of export or import 
I fully endorse the opinion of the Ministry of Commerce and In~ 
dustry that the last purchase preceding the export should also be 
considered to be a sale or purchase in the course of export or im­
port, which, incidentally appears to have been the view put forward 
by the Attorney-General in the first Travancore-Cochin case. His 
~rgument is thus summarised in the judgment of the Chief Justice 
m A.I.R. 1952 S.C. at p. 367: 

"In addition to the sales and purchases of the kind described 
above the exemption· covers the last purchase by the 
exporter and the first sale by the importer, if any, so 
directly and proximately connected with the export sale 
or import purchase as to form part of the same trans­
action. This view was sponsored by the Attorney­
General." 

This interpretation accords more with the commonsense view 
of the expressio!} "in the course of export or import". 

The words "in the course of" must be given a proper meaning and 
would extend to transactions intimately connected with the export 
Qr import. There will be very few cases indeed in which a sale is 
made by a person who has the goods in stock and forthwith books 
it for export when alone the sale may b~ ~aid to have 'occasioned' 
the export or import in terms of the opmton of the majority. In 
most of the commercial transactions a contract with a foreign agency 
for export or import of goods is made and on the strength of that 
the exporter purchases goods from o~hers and sells or the import~ 
contracts to sell. Among other partles, tl:t~ Gove~nment of India, 
some time ago used to export large qu~ntihes of Jute goods and it 
is still exporting other commodities v.r1thout ever having a stock. 
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When there is an agreement with a for.eign State like the U.S.A. 
or Argentina for the export cif that quantity, the ·Govern:ment comes 
and places the orders ·with the Jute Mills and they deliver the 
goods at the Ship's side and look to the Government of India for 
payment and it does not "occasion" the export, but it is the purchase 
immediately prior to the export which is made by the Government. 
The majority report objects that if. this is exempted,· it ·will be 
illogical not to exclude the whole stream of transactions preceding 
the export and an American judgment is cited in s~ppi::lrt. · But in 
legislating, the legislature is ~C?t bound to be logical.· ·It can 'put 
its own limited construction upon the words used· and it is no ctiticism 
of a legislation that if logica~, 'it ought to extend t9 othei:' items. 
If on a consideration of grounds of policy and; other matters, the 
application is limited to les~. 'thi:in w:hat' might, b.~ logiCally deduced, 
there will be no harm, don~; ln rriY .opinion.. the sar]:ie principle 
ought to apply to the. first sale. aft~r.lmport, If as a matter of f~ct; 
the sale was made in ptlr,s~fiil~~ to ·a con~ra'ct'prior t~ :hnportht.ibh. 
It seems to me, therefore, that the draft· in paragrapH' 1o··of the 
definition of a sale or purcpase in the course of export and import 
is too narrow. If this definition is given, there will be very few 
transactions in which the State imposition of sales tax would be 
excluded. 

II. With regard to sales in the course of Inter-State trade or 
commerce, the meaning of the words, "in the course of Inter-State 
trade or commerce" appear to me to be unduly restricted. Un­
doubtedly if a sale is effected, which directly occasions the move­
ment of goods or is effected by a transfer of documents of title 
during the movement from one State to another, it would be a sale 
in Inter-State trade. This definition, however, again makes the 
words "in the course of" practically infructuous. No attempt should 
be made to limit "the course" of trade to the only two possible 
alternatives. There are other ways in which a sale may be effected 
Inter-State.· For instance, a trader in Assam sends jute or tea to a 
warehouse in Calcutta in expectation of prospective Sale. There­
after the seller enters into a transaction of sale of the goods in 
Assam when, the goods are located in the Calcutta warehouse and 
gJ.ves a firm delivery order to t?e purchaser and the purchaser takes 
delivery from the warehouse m Calcutta. In this case it is un­
doubtedly a case of Inter-State sale between Bengal and Assam, 
but it would not come under either of the clauses (a) and (b), as 
drafted, because the movement has not been occasioned by the 
sale but has preceded it and the transfer of documents has not 
taken place during the movement of one State from another but 
after it. The definition proposed would thus be, in my opiniou, 
too narrow. I would prefer an interpretation as in the passages 
quoted from Rottschafer in paragraph 12,-with the proviso that 
the movement of goods should have taken place in pursuance to the 
contract. That would leave it to the court, with reference to the 
facts of a particular case to determine whether the sale contem­
plated and in fact was followed by the movement of goods from one 
State to another. 

III. With regard to the question of the situs of sale also I find it 
difficult to agree fully in the conclusi~n. t!'lat a sal~ sho'!Jld be deemed 
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