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THE TRANSFER OF PROPERTY ACT 

(ACT NO. IV OF 1882) 

[As amended by Act XX of 1929, Act V of 1930, Aot XXXV of 1934 ar.a 
the Gov~rnment of India (Adaptation of Laws) Order, 1950]. 

Au Act to aniend the law relating to the transfer of property 
by act of parties. 

Preamble.-Whereas it is expedient to define and amend certain parts 
of the law relating to the transfer of property by act of the parties ; it is hereby 
enacted aa follows :-

CHAPTER I 

Preliminary 

1. Short title.-This Act may be called the Transfer of Property Act, 
1882. 

Commencement.-lt shall come into force em the first day of july, 1882. 

Eztent. ---It extends, in the first instance, to the whole of India except 
the territol'ies which, immediately before the 1st November, 1956, were comp· 
rised in Part B titates or in the States of *Bombay, Punjab, and Delhi. 

But this Act or any part thereof rna y, by notification in ·the Oilicial 
Gazette, be extend~d to the whole or any part of the said States by the State 
Government concerned. 

And any State Ouve::rnmcnt may,* * from time to time, by. notiticatwn 
in the Official Gazette, exempt, either retxo:spectivcly or prospecuvely, any 
part of the tt:rritorics admmistcred by such State Go,ernment from all or any 
of the following provisions, namely : 

Section 54, paragraphs 2 and 3, 59, 107 and 123. 

Notwithstanding ailything in the foregoing part of this section, section 
54, paragraphs 2 and 3, 59, 107 and 123 shall not extend or be extended to 
any district or tract or country for the time being excluded fro.n the operation 
of the Indian Rcgiatrtt. tion Act, 1908, under the power conferred by the first 
section uf that .".ct, or otherwise. 

2. · Repeal of Act&.-hl the territories to which this Act extends fur 
the time being the enactments 1pccified in the schedule hereto annexed shall 
be repealed to the extent therein menioned. But n01hing herein contained 
shall be deemc,i to affect-

•Sub. by the Adaptation of Lawa (No. 2) Order of 1956. 
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Savi?rg of tieTtai1t cnactmeuts, incidmts, rights, liabilities, etc. (a) the provis· 
. of enactment not hereby expressly repealed; 
wns . 'd f . . f (b) any tPrm or lOCI ents o any contract or constitution o property 

. h re consistent with the provisions of this Act, and are allowed by the 
whiCfo; the time being in force; 
laW (c) any righ_t or liability arising ou~ of~ legal relation constituted. before 

. A t comes mto force; or any rehef m respect of any such nght or 
tblS C 

I' billty ; or . 
xa 'd) save as I:rov1dcd by section 57 and Chapter IV of this Act, any 

f~r by operauon of law, or by, or in execution of, a decree or order of a 
transt of competent jurisdiction; 
Cour . . 

and notbmg m the second chapter of this Act shall be deemed to affect 

any rule of * * * * 
Moharoroadan * * law. 

3. Jnterpreta~ion clause.-In this Act, unless there is something 
ugnant in the ·subj-::ct or context-

rep bl " d' · b · · "imroova e property does not include stan mg um er, growmg crops, 

or grass; , . 
"instrument means a non-testamentary mstrument; 

''attested", in relation to an instrument means, and shall be deemed 
always to have ~eant, a~es~.d by tkwo or m~re witnesses each of whom has sehen 
h executant sx_gn or a x . 1s mar to the xnstrument; or has seen some ot er 

t e on sicrn the mstrument m the presence and by the direction of the execut
pe~s or h~s received from the executant a personal acknowledgment of his 
a.~~ature or mark, or of the signature of such other persons and each of whom 
~as signed the imtrument in the presence of the executant, but it shall not be 
necessary that more tha_n one of such witnesses shall have been present at the 
sawe time, and no particular form of attestation shall be necessary; 

••regiat~red" J:?ea~s registered in any part of th~ territories under the 
laW for the time bemg m force regulating the registrauon of documents; 

•'attached to the earth" means-
( a) ~ooted in t~e earth, in the ca6c of trees or shrubs; . . 
(b) Imbedded m the earth, as in the case of walls or bUlldmgs; or 

(c) attached to what is so imbedded for the" permanent beneficial 
enjoyment of that to which it is attached; 

"actionable claim" means a claim to any debt, other than a debt secured 
by mortgage of immovabl~ pr?perty o~ by hypothecation or pledge of mova~le 
property, or to any benefi~xal mterest 1~ movable .Pro.;erty not in the possessiOn 
either actual or constructive, of the datmant. whxch the Civil Courta recognize 
as affording grounda for relief, whether such debt m leneficial interest be 
existent, accruing, conditional or contingent; . 

a person is said to !tave "Eotic~" of a fact when he actually knows that 
fact or when, but for w1lful abstenuon from an inquiry or search which he 
ought to have. made, or grcss negligence, he would have known it. 

. ExJlanat&on I.-Where any transaction rdating w immovable proi>erty is 
required by _l~w to be and has been effected by registered instrument, any 
oenon acqUJnug such property or any part of, ur share or interest in, such 
propertY~ shall Le deemed to_ have ~ot1cc of suc~1 instrument as from the date of 
registrauon or! where_ the pxopeny 1s not all Sltuated in one sub·district, or 
w bert: the rc:g1stered mstrument has Leen registered under sub-section (2) of 
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section 30 of the Indian Registration Act, 1908, from. the earl" d 
• . -' - t h Jest ate on wh" h any memorandum of such re~lst~reu ms rument as been filed b IC 

gistrar within whose Sub·dJstnct ~ny part of the propert ~hl~y ~ub-~e· 
acquired or of the property wherem a share or interest is bY. h 1 ~ be1n.g 
situated:' eJng acquued, 11 

Provided tltat-

(1) the instrument has been registered an.J its registration . 
the manner prescribed by the Indian Registration Act 1908 codmphleted1Jn 

• , an t e rues made thereunder ; 

(2) the instrument or memorandum . has been duly entered or filed 
the case may be, in books kept under sectwn 51 of that Act . and • a• 

(:1) the particulars regarding the tranaaction to wh1·c'h th · 
d · th · d k e Instrument rAelates have been correctly entere In e In ex ept under section :>5 of that 

ct. 
Ex:pltmation I 1-Any person acquiring any immovable 

· 1 h 11 b d property or any share or interesl m any sue l prop~rty s a ~ eerned to have notice of the 
title if any of any person who IS for the tune being in actual . 
h ' f ' poaaess10n t erco • 

Explanation liL-A penon shall bc deemed to have had t" f 
· · h f h"l no 1ce o any fact if his a~cnt acqUI~esh nhoufce t. ercot :v 11 st acting on his behalf in the 

course of busmcss to wluc t e act IS ma ena : 

provided that, if the agent fraudulently conceal& the fact th . . 1 shall not l.Je charged with n0tice thereof as against any person wh e prmctpa 
to or otherwise cognizant of the fraud. 0 was a party 

4. Enacunents relati-:'g to coa~ract& to be taken aa part of Contract 
Act.-The chapter& and aeeuuns of thu Act which relate to comracta ahall be 
taken as part of the Indian Col! tract Act, 1872 ; 

And section 54, paragraphs 2, 3, 5~, 107 and 123 shall be read as aupple
mental to the Indian Regi~tra.tion Act, 1908. 

CHAPTER II 

Of Transf~r of l'roptrty by Act of Partits 
(A) Transfer of Property, whether movable or immovable. 

5. "Tran•fer of Property'' defined.-:-~n the following section "trana
fcr of property" means an act by wh1ch a hv:mg person convey1 property, in 
present or in future, to one or ~?rc other hvmg persona or to himself, or to 
himself and one or more other hvmg persons; and '·to tran1fer property" i• to 
perform &uch act. 

In this sectiun 'livi~g I:Jerson' includes a company ?r association or body 
of individuals, whether m~orporated or not, but nothing herein contained 
shall dfcct il.ny l~w for t~e ~ime being ~n forc.e .re.lating to transfer of property 
to or by C('mpaHJes, auoc1atwns or bod1ea of mdJvJduals. 

6. What may be transferred.-Property of any kind may by trana· 
ferred, except as otherwise provided by thi11 Act, or by any other law for the 
time being in force. 

(a) The chance of an heir-apparent succeeding to an estate, the chance 
of a relation (JLtaining a legacy on the death of a kinsman, or any other mere 
possibility of a like nature, cannot be transferred. 

(6) A me:..: ritiht of r~;-entry for l.Jreach of a conJition aubsequent cannot 
ue transferred to anyone except the owner of the property affected thereby. 

2 
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(c) An easement cannot be transferred apart from the dominant hcrit-
, 

age. 
(d) An interest in property r~stricted in its enjoyment to the owner 

personally cannot be transferred by h1m. 
(dd) A right to future maintenance, in whatsoever manner arismg, secu· 

red or determined, cannot be transferred. 
(1) A mere right to sue cannot be transferred. 

(/) A public office cannot be transferred, nor can the salary of a public 
officer, whether Lefore or after it has become payable: 

(g) Stipends allowed to military, naval, air force and civil pensionen of 
the Government and political peusions cannot be transferred. 

(h) No transfer can be made (I) in so far as !t is opposed. to th~ natu_re ?f 
interest affected thereby or (2) for an unlawful obJect for consideratiOn WJthm 
the meaning of section :.13 of the Indian Contract Act, 1872, or (3) to a person 
legally disqualified to be a tranaferet::. 

(i) Nothing in this section shall be deemed to authorise a tenant having an 
untransferable right of occupancy, the farmer or an estate in respect of which 
default has been made in paying revenue, or the. lessee of •an estate under the 
management of a Court of Wards, to assign his mterest as such tenant, farmer 
or lessee. 

7. Per•ons competent to tran8fer.-Ever~ person ~ompetent to con
tract and entitled to transferable pro,1erty, or authonzed to d1spose of transfer• 
able property, not his own, is competent to ~r~nsfcr s_uch pr?perty, either 
wholly or 111 part, and either absolutely or condltJOnal.ly, m the Circumstances, 
to the extent, and in the manner allowed and prescnbed by any law for the 
time being in force. 

8. Operation of tran8 fer.-Unless a diffcrent intention is expressed 
or nece~sariJy irnp~ied, a· transfer of propcrty passes forthwi.th t? the transft::ree 
all the mterest wh1ch the transferor is then capable of passmg m the property, 
and in the legal incidc::nt thereof. 

Such incidents include, where thc property is land, the easement au· 
ncxed thereto, the rents and profits thereof accruing after the transfer, and all 
thing& atta,ched i.u the carth ; 

and, where the property is machinery attached to the earth, the mova
ble parts thereof; 
and, where the property is a house, the easements annexed thereto, the rent 
thereof M(.CJ·uing after the transfer aud the locks, keys, bars, doon, wmdow& 
and all other things provided for permanent use therewith ; 
. . and, where the property is a debt or othe~ actionable claim, the secur· 
1t1es therefor, (except where tht::y are also for other debts or claims not trans• 
ferred to the transferee), but not arrears of intert::st accrueJ 1Jef01 c the trans• 
fer; 

. and, '_"'here the propt.:rty is money or other property yielding income:, the 
mtereat or mcou1e then:of accruing alter th~: tranafer takes effect. 

. . 9. Oral_ tran•fer~ -A tr':'-1~sfcr_ of property may be made without wri· 
tmg JlJ e\c:ry case 111 whu.:h a wnung 11 not expreaaly required by law. 

10. Condit~o~· re•training alienation.-Where property ia tran1ferred 
subiect w a coudn10n · )' · · b 1 ., 01 Jmuauo11, a so utely reatraining the transferee or 
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any person claiming uncter him from partin~ with, or disposing of, his interest 
in the property, the condition or limitation is void, except in the case of a 
Lease where the condition ia for the benefit of the lessor or those claiming 
under him : provided that property may be transferred to or for the benefit 
of a woman (not being a Hindu, Muhammadan, or Budhhist), so that she 
shall not have power during her marriage to transfer or charge the same or 
her beneficial i!'tcre5t ther.:in. 

11. Restriction repugnant to interest, created.-Where, on a. trans
fer of property, an interest therein is created absolutely in favour of any 
person, but the terms of the transfer direct that such interest shall be applied 
or enjoyed by him in a particular manner, he shall be entitled to receive 
and dispose of 11uch inte re5t as if there were no such direction. 

Where any such direction has been made in respect of the pie<:'e of 
immovable property for the purpose of securing the beneficial enjoyment of 
another piece of such property, nothing in this section shall be deemed to 
affect any right which the transferor may have to enforce such direction or any 
remedy which he may have in respect of a breach thereof. 

12. Condition making intere•t determinable on in•olvency or 
attempted alienation.-When property is transferred subject to a condition 
or limitation making any interest therein, reserved or given to for the benefit 
of any person, to ceaze on his becoming insolvent or endeavourin~ to transfer 
or dispose of the same, such condition or limitation is void. 

Nothing in this S(:Ction applies to a condition in a lease for the benefit 
of the lessor or those cl.timing under him. 

13. Tran•fer for benefit of unborn penon.-Where, on a transfer of 
property, an intt:rc~t therein is created for the benefit of a person not in 
existe nee a~ the dat~ of the transfer, subject to a prior interest created by the 
same transfer, the mt crest created for the benefit of such person shall not 
take effect, unless it extends to the whole of the remaining interest of the 
transferor in ti1e property. 

Illustration 

A transfers property of which he is the owner, to B, in trust for A and 
his intended \\ife ~ULCCssively for their lives and, after the death of the survi
vor for the eldeat son of the intended marriage for life, and after his death 
f<>r A's second son. fhe interest so created for the benefit of the eldest son 
doea not t.~ke effect, becau1e it does not extend to the whole of A's remaining 
intere1t in the property. 

H. Rule against perpetuity.-No transfer of property can operate to 
create an interest which is t!l take effect after the lifetime of one or more 
penm1s living at the date of such transfer, ami the minority of some person who 
shall be in existence ~>t the expiration of that period, and to whom if he 
attains full age, the interest created is to bel•mg. 

15. Tran&fer to a cla&ll &ome of whom come under Section11 IS 
and 14.-lf, on a transfer of property, an interest therein is created for the 
benefit of a class of persons with regard to some of whom such interest 
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reason of any of the rulea contained in Section 13 and 14, such inter· 
failf ~j11 in regard to those persons only and not in regard to the whole class. 
cat al16 Transfer to take e8."ect on failure of prior interest.-Where, 

a·~~~ of any rules contained in section 13 a~d .14, an interest created 
1:-y r~ benefit of a person or of a class of persons falla m regard to such person 
for t e whole rf such class, any interest created in the same transaction and 
?r thd d to take effect after nr upon failure of such prior interest also fails. 
mten 1C., Direction for accumulation.-(1) Where the terms of a 

fer '0 f property direct tha~ the incom~ arising _from the property ~hall be 
trans ulated e1ther wholly or 10 part dunn~ a penod longer tha.n-
~wro · 

(o) the life of the tranaferor, or 
(b) a period of dghteen yean; from the date of the transfer, 
such direction shall, rave as hereinafter provided, be void to the 

t t to which the period during whith the accumulation is directed exceeds 
e~ eronger of the aforesaid perioda and at the end of such last mentioned 
t e. d the property and the income thereof shall be disposed of as if the 
per!od during which the accumulatiou has been directed to be made has 
perso 
elapsed. 

(2) Thi• section shall not affect any direction for accumulation for the 

purpose of- . 
(i) the payment of the debts of the transferor or any other person takmg 

an intere•t under the transfer, or 
y (iii the provision of portions for children or remoter iiSue of the trans-

feror or of any other person taking any interest under the transfer, or 
(iii) the pr~serv~tion or maintenance of the property transferred: 
and 11uch darect1011 may be made accordingly. 
t8. Transfer in perpetuity for benefit of public.-L'he restriction& in 

eetiona }5, 16 and 1~ shall not apply in the case of lransfer of property for the 
~enefit of the pubhc m the advancement of religior,, knowledge, commerce, 
health, fafety, or any other object beneficial to mankind. 

19. Vested. interest.-·\ here, on a transfer of property, an interest 
therein is created m favour of a _person without specifying the time when it 
ia to take c:ffcLt, r,r m terms spec1fying that it is to take effecr forthwith, or on 
the happening of _an event which must happen, such interest is vested, unless 
a COJ•tH:..ry intent1011 appears fwm the terms of the transfer. 

A vested interest is not defeated by the death of the transfer-ee before he 
obtain• posaession. 

E:xplanadon.-An intention that an interest shall not be vested is not 
to be inferred merely from. a _provision whereby the enjoyment thereof is 
postpotled, or whereby a pnor mterest in the same property is given or reserv
ed to some other person, or wh.creby income arising from the property is 
directed to be ~rcumula~ed unul the time of enjoyment arrives, or from a 
provision that af a parttcular event shall happen, the intereat &hall pas1 to 
another person. 

:.W. When unborn person acquires vested interest on transfer 
for his benefit.-Where, on a tranafer of property an interest therein is 
created for the benefit '?fa person not then living, he acquires upon his birth, 
unless a contrary intention appears from the terms of the tran~fer a vested 
interest although he may not be entitled to enjoyment thereof im~ediately 
on his birth. 
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21. Contingent interest.-Where, on a transfer of property, an interest 
therein is created in favour of a person to take effect only on the happening 
of a specified uncertain event, or if a specified uncertain event aha1l not happen, 
such a person thereby acquires a contingent interest in the property. Such 
interest becomes a vested interest, in the former case, on the happening of the 
event, in the latter, when the happening of the event becomes impossible. 

Exc1ption.-Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the trans· 
fcror abo gives to him absr.lutely the income to arise from such interest before 
he reaches that age, or directs the income or so much thereof as may be 
necessary to be applied for his benefit, such interest is not contingent. 

22. Transfer to meDlbers of cla&• who attain a particular age.
Where, on a transfer of property, an interest therein is created in favour of 
such members only of a class as shall attain a particular age, such interest does 
not vest in any member of the class who has not attained that age. 

3. Transfer contingent on happening of specified uncertain 
event.-Where, on a transfer of property, an intere.st therein is to accrue to a 
specified person if a specified uncertain ev::nt shall happen and no time is 
mentioned for the occurrence of that event, the interest fails unless such event 
happens before, or at the same time as, the intermediate or precedent interest 
ceases to exist. 

24. Tran&f er to auch of certain per11on& as &urvive at soDle period 
not apecified.-Wherc:, on a transfer of property, an interest therein is to 
accrue to such of certain persons as shall be surviving at some period, but the 
exact period is not specified, the interest shall go to such of them as shall be 
alive when the intermediate or precedent interest ceases to exist, unle1s a 
contrary intention appe111rs f10m the terms of the transfer. 

Illustration 

A transfers prot-erty to B for life, and after his death to C and D, equally 
t? be divided between tbem, ~~r to the survivor of them. C dies during the 
IJfe.of B. D survives B. At B's death the property pa111es to D. 

25, Conditional tranlifer.-An interest created on a transfer of pro
perty and dependent upvn a condition fails if the fulfilment of the condition 
~·impossible, ur ill f<JrLi~~cn by law, or is of sue!~ a nature that, .if permitted, 
It would defeat the prov111ons of any law, or IS fraudulent, or involves or 
implies injury to the penon or p10perty of another, or the Court regards it as 
immoral or uppo1ed to public polic:y. 

Illustrations 
. (a) A lets a farm to B on condition that he shall walk a hundred miles 
m an hour. The lr:ase i1 void. 

(b) A g1ves Rs. 500 to B on condition that he shall marry .A's daughter 
c. A l du.: uatt.: d the transfer, c Wa5 dl:aJ. The transfer is .void. 

(c) A transfers Rs. 5UO to B un condition that he shall murder C. The 
transfer 1s void. 

{d) A tramfe1s Rs . .:;oo to his niece C if she will desert her husband. The 
tran~tfcr i~ voiu. 

26. Fulfilment :~f conditi:Ju precedent.-Whcre the terms of a 
transfer of propcny impose a <.ondition to be fu\fillcJ before a penon can take 
an intereat in the property, the condition shall be deemed to have been 
fulfilled if it has been substantially complied with. 
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Illustrations 

(a) A transfers Rs. 5,000 to Bon condition that he 1hall marry with the 
conaent of C, D and E. E dies. B marries with the coment of C <Jnd D. B is 
deemed to have fulfilled the condition. 

(b) A transferred Rs. 5,000 to B on condition that he shall maro:y with 
the consent ot C, D and E. B marries without the consent of C, D and E, but 
obtains their consent after the marriage. B has not fulfilled the condition. 

27. Conditional transfer to one person coupled' with tTan•fer to 
another on failure of prior dlsposition.-Where, on a transfer of property, 
an interest therein is created in favour of one pers~n, and by the same 
transaction an ulterior disposition of the same interest ia made in favour of 
another, if the prior disposition under the transfer shall fail, the ulterior 
disposition shall take effect upon the failure of the prior disposition, although 
thC' failure may nut have occurred in the manner. contempla1ed by the 
transferor. 

But, where the intention of the parties of the transaction is that the 
ulterior disposition shall take effect only i.1 the event of the prior disposition 
failing in a particular manner, the ulterior disposition shall not take effect 
unless the prior disposition fails in that manner. 

lllustratiotJS 
(a) A transfers Rs. 500 to B Oll condition that he shall execute a certain 

\ease within thn:e months after A's death, and if he should neglect to do so, 
to C. B dies in A's lifetime. This disposition in favour of C takes effect. 

(b) A transters property to his wife; but, in case she should die in his 
lifetime, transfers to B that which he had transferred to her. A and his 
wife p~rish tJgether un :ler circumstances which make it i mpossiule to prove 
that she died before him. The disposition in fa.vour of B does not take effect. 

28. Ulterior t:ransfet conditional on happening or not happening 
of ~;pecified event. -On a transfer of property an interest therein may be 
created to accrue to any person with the condition superadded that in case a 
specitit:d uncertain event shall happen such interest shall pass to another 
person, or that in case a specified uncertain event shall not happen such 
inten.:st shall pass to anothec person. In each cas•~ the dispositions are subject 
to the rules contained in sections 10, 12, :.! I, 22, 23, 24, 25 and 27. 

29. Fulfilment of condition &ubsequent.-An ulterior disposition of 
the kind coute,nplaLed by the last precedin~ section cannot take effect unless 
the condition is strictly fulfilled. 

Illustration 

0- transfers Rs. 500 to B, to ue paid to him on his attaining majority or 
marrymg, wah a proviso that it B dies a minor or marries without C's 
c~nsent, t.?e Rs. 500 shall go to D. B marries when only 17 years of age, 
Without C s consent. 'lhc trausfer of D takes effect . 

. • ~0. Prior di•positio.n i•.n:ot ~ffected by in"alidity of ulterior di•
po•Jtlon.- If the ulterior d1sposlt10n IS not valid, the prior disposition is not 
affected by it. 

Illustration 
A tramfers a farm to B for her life, and, if she doe1 not desert her 

husband, to C. B is entitled to the farm durin~ her life as if no condition 
had leen iEserted. 
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31. Condition that trans fer shall cea•e to have efl'ect in case speci
fied uncertain event happens or does not happen.-Subject to the provi
sions of section 12, on·a transfer of property an interest therein may be cre~ted 
with the condition superadded that it shall cease to exist in case a spectfied 
uncertain event shall happen, or in case a specified uncertain event shall not 
happen. 

Illustratior1S 
(a) A transfers a farm to B for her life, with a proviso that in case B cuts 

down a certain wood, he loses his life interests in the farm. 
(h) A transfers a farm to B, provided that, if B shall not go to England 

within three years after the date of the transfer, his interests in the far!D 
cease. B does not go to England within the term prescribed. His intereat m 
the farm ceases. 

32. Such condition must not be invalid.-In order that condition 
that an interest shall cease to exist may be valid, it is necessary that the 
event to which it relates be one which could legally constitute the condition 
of the creation of an interest. 

33. Tran•fer conditional on performance of act, no time being 
11pecified for performance11.-Where, on a transfer of property, an interest 
therein is created subject to a condition that the person taking it shall perform 
a certain act, but no time is sp!!cified for the performance of the act, condition 
is broken when he renders impossible, permanently or for an indefinite period, 
the performance of the act. 

34. Transfer conditional on performance of act, tim.e,being ;speci
fi.ed.-Where an act is to be performed by a person either as a condition to 
be fulfilled before an interest created on a transfer of property is enjoyed by 
him, or as a condition on the non-fulfilment of which the interest is to pass 
from him, to another person, and a time is specified for the performance of 
the act, if such performance within the specified time is prevented by the 
fraud of a person who would be directly benefited by non-fulfilment of the 
condition, such further time, shall, as against him be allowed for performina 
the act as shall be requisite to make up for the delay caused by such 
fr~ud. But if no time is specified for performiLnce of the act, then, if its 
performance is by the fraud of a person interested in the non-fulfilment of the 
condition rendered impo11sible or indefinitely po1tponed, the condition shall, 
as against him, be deemed to have been fulfilled. 

El1Gt~on 

35. Election when nece••ary.-(1) Where a persen professes to transfer 
property which he has no right to transfer, and as part of the 1ame transaction 
confers any benefit on th..: owner of the property, such o.vner must elect either 
to confirm such transfer or to dissent from it, and in the latter case he shall 
relinquish the benefit so conferred, and the benefit su relinquished shall revert 
to the transferor or his repreaentative as if it had not been disposed of subject 
neverthelass, 

where the transfer is gratuitous, and tile tran~feroi- has, before the 
election, died or otherwis~ become incapabl'= of making a fresh transfer, 

and in all cases where the transfer is for comidera.tion, 
to the charge of making good to the disa.pp'linted transferee the amount 

or value of the property attempted t!J be transferred to him. 
/llustr a lions 

(1) The farm of S·Jltanpur is the property of C and W\Jrth Rs. 800. A., by 
an instrument of giftprof::sses to transfer it to B, giving by the same .instrument 
Rs. 1,000 tuG. C elects to retain the farm. He forfeits the gift of Rs. 1,000. 
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In the same case, A dies before the election. His repr.::sentative must, 
out of Rs. 1,000 pay Rs, 800 to B. 

(2) The rule in the first paragraph of this section applies whether the 
transferor d' cs or docs not believe that which he professes to transfer to be 
his own. 

(3) A person taking no benefit directly under a transaction, but deriving 
a benefit under it indirectly, need not elect. 

(4) A person who, in his own CJ..Jacity, takes a benefit under the 
transaction may in another, dissent therefrom. 

Exception to the last preceding four rules.---Wherc a particular 
benefit is expressed to be conferred on the owner of the property which the 
transferor professes to transfer, and such bt:nefit is expreased to be in lieu of 
that property, if such owner claims the proper ~y, ~e must relinquish the 
particular benefit, but he is not bound to relmqu1sh any other benefit 
conferred upon him by the same transaction. 

( 5) Acceptance of the benefit uy the person on whom it is cunferred 
constitutes an election by him to confirm the transfer, if he is aware of his 
duty to elect, and of those circumstances which would influen.:e the judgment 
of a reasonable man in making an election, or if he waives enquiry into the 
circumstances . 

(6) Such knowledge M waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has ueen conferred, 
}:las enjoyed it for two years without doing any act to express dJSsent. 

~7) Such knowledge or waiver may be inferred from any act of his which 
renders it imponible to place the persons interested in the pr<.>perty profeued 
to be transferred in the same condition as if such act had not been done. 

lltustration 
A ttanafers to Ban estate to which G ia entitled, and as part of the same 

tra11saction gives G a coalmine. C takes possession of the mine and exhau~;ts 
it. He has, there by, con!irnied tht; transfer of the estate to B. 

(8) If he does not, witl1in otl~ yeM d.t•c=r the d<~.t; of the transfer, 1ignify 
to the transferor or his representatives his intention tu confirm or to d1saen t 
from the transfer, the transferor or his representatives may, upon the expira· 
tion of the period, require him tu make dection ; and if he does not comply 
with such requisition withiu a. reasonable time after he has received it he 
shall be deemed to have elected to confirm the transfer·. • 

(9) In case ot di~ability, t~1c ~lection shall be postponed until the 
disabllity ceaso, ~r unul the ekct:on ~~made by some competent authority. 

36. ApporuooiD.ent of penodacal payment• on determination of 
intere•t of per11on entitled. --:-ln the abaeuce of a contract or local usage to 
the contrary, all rent1, a_nnu1ues, penswn&, uivtdends and other periodical 
payments in the nature of u~cumc shall, upun the transfer of the mwrest of 
the person ~.:ntnled to rece1vc: such payments, be deemed, as between the 
transferee, t'J accrue due from uay to da>:, and to be apportionable acwrd· 
ingly, but to be payable un the lia)S appmntcd for the payment thereof. 

37. Apportionment of benefit of obligatio.D on severance.-When in 
consequence of a transfer, property ia divided and held in several shares, ~nd 
thereupon the benefit of any obligation relating to the property as a whole 
passes from one to several owners of the propeny, the corresponding duty 
shall, i u the absence of a contract to the contrary amongst the owners, be 
performed iu favour of each of such owners in proportion to the value of hia 
share in the pruperty, provided that the duty can be severed and that the 
severance docs not substantially increaae the burden of the obligation ; but if 
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the dutv cannot be severed or if the severance would substa.ntiallv increase 
the burden of the obliO"atidn, the duty sh.dl be perform·~d for the benefit of 
such one of the severai owne1 s as thry shall jointly designate for that purpose: 

Provided that no person on whom the burden of the obligation lies s~all 
be answe1able for failure to discharge it in manner provided by the sectwn, 
unless and until he has reasonable not icc of the severance. 

Nothing in this section applies to leases for agricultural purposes unless 
at.d ulltil the State Government, by notification in the official Gazette, 
so directs. 

Illustrations 
(a) A tells to B, C aud D a home situate in a village and leased toE at 

aunual rent of Rs. 30 and delive1 y of one fat sheep, B having provided half 
the purchase-money, and C and Done quarter each. E, having notice of this, 
JUUst pay Rs. 15 to B. Rs. 7-8-0 to C, and Rs. 7-8-0 to D, and must deliver 
the sheep according to the jnint uir, ction of B, C and D. 

(b) In the same case, each house in the village being bound to provide 
tcndays' labour each year on a dyke to prevent inundation, E had agreed 
as a term of his lease to perform this wvrk for A, B, C and D severally require 
E to perform the ten days' work due on account of the house of each. E is 
not lound to du more than ten days' work in all, according to such direction 
as B, C, and D may join in giving. 

38. Transfer by person authorized only under certain circum
stances to transfer.-Where any person, authorised ouly under circumstances 
in their nature variable to dispose of immovable property, transfers such pro
perty for consiJr:r.ttion, alleging the existence cf such circumstances, they 
shall, as between the li ansferee on the one part and. the transferur, and other 
persons (if any) aftccted uy the transfer un the other part, IJe deemed to have 
existed, if the transferee, after using reasouable care to ascertain the t.xistence 
of such circumstances, had acted in good faith. 

1Llustrat1 on 
A., a Hindu wiJow, whose husband has left collateral heirs, alic_-;mg that 

the pr~>perty held by her as such is insufficient for her maintenance, agrees, 
for purposes ucith,~r religious nor charimble, to sell a field, part o)f such pro
perty to B. B sa :isfies himself by reasonable enquiry that the income of the 
property is insufficient fur A's maintenance, and that the sale of the field is 
necessary, and, acung in go,Jd f<lith, buys the lidd from A. As between Bon 
the one part auJ A and the cullatcral heirs on the other part, a necessity for 
the sale shall be deemed to have existed. 

39. Transfer where third person is entitled to maintenance.
Where a third person has a right to receive maintenance, or a provision for 
advancement or marriage, from the profits of immovable property, and sucn 
property is tr~nsferreJ ** the right may be enforced against the transferee 
if lie has notice thereof or if the transfer is gratuituus; Lut ;tot against a trans: 
feree for consideration and without notice of the right, nor against su<.h 
property in his hands. 

40. Burden of obligation imposing restriction on use of Ia nd .~ 
Where, for the more beneficial enjoyment of his own immovable prop::;ty, a 
third person has, independently of any iaterc:>t in the immovabl~ property, of 
auother or of any easement thereon tight to restrain the enj-)yment in a parti
cular maimer of the latter property. 

Or of obligation annexed to. ownersh~p, b':lt not amounting to 
interest or eaMment.-Where a thtrd person 1s e11lltled ti) th~ benefit of an 
obli;:::ation arisiug out of contra.ct and annexed to the ownership of immo.rable 
property, but not amounting to an interest thereiu of easellle,lt thereon. 

3 
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such right or obligation may be enforced against a transferee with 
notice thereof or a gratuitom transfcrte of the property affected thaeby, but 
not against a transferee for consider,ltion and without notice of the right or 
obligation, nor against such property in his hamls. 

illustration 
A conttacts to sell Sultanpur to B. While the contract is still in force, he 

aells Sultanpur to C, who has notice of the contract. B may enforce the 
contract against C to the same extent as against d. 

41. Tran&fer by ostensible owner.-Wherc, with the consent, express 
or implied, of the person interested in immovable .property, a person is the 
os tensiblc owner of such property and transfc rs the ume for consideration, 
the transfer shall not be voidable on the ground that the transferor was uot 
authorized to make it ; provided that the trausfcrce, after taking reasonable 
care to ascertain that the transferor had power to make the transfc:r, has 
acted in. good faith. 

42. Tran&fer by person having authority to or revoke former 
transfer.-Where a persl:n tramfers any immovable property, reserving power 
to revoke the transfer, and subsequently transf(;rs the property for considera· 
tion to another transferee, such transfer upt;ra tes in favour of such transferee 
(subject to any condition attached to the former transfer to the ext-.:nt of 
the power). 

lt/ustration 
A lets a house to B, and reserves power to revoke the lease if, in the 

opinion of a specified surveyor, B sh•mld make a usc of it detrimental to its 
value. Afterwarcs A, thinking that such a use has been made, lets the house 
to C. This operates as a revocation of B's lease subject to the opinion of the 
survt:yur as to B's use of the house having been detrimental to its value. 

43. Transfer by unauthorized person who subaequently acquires 
interest in property traosferred.-Where a person fraudulently or 
erroneously IepreseiAtS that he is authorized to transfer certaiu immovable 
property and protesst.s to transfer such !Jroperty, ·(or con~ideration, such 
transfer shall, at the option of the transferee, operate on any interest which 
the transferor u:ay acquire iu such property at any time during which the 
coutract of transfer subsists 

Nothing in this section shall impair the right of transferee in good faith 
lor ccmsideratiou without notice of the existence ot the said option. 

Illustration 
A, a Hindu, who hail separated from his fath!r B, sells to G three fields, 

X, rand .(, representing that A is authorised to transfer the same. Of these 
fields Z docs not belong to A, it having been retaineu by B on the partition ;_ 
but on B's dying A as heir obtains Z. C, noL having rescinded the contract ol 
s"le, may require A to deliver Z to him. 

44. Transfer by one co•owner.-Wherc one of two or mme co·owners 
of immovable property legally competent in that behalf transfers his share of 
such property or any interest therein, the transferee acquires, as to such share 
or interest, and so far as is necessary to give effe<.:t to the transfer, the trans· 
feror's right to joint possession or other common or part-enjoyment of the 
property, and to enforce a partition of the same, but subject to the conditions 
and liabilities affecting, at the date of transfer, the share or interest so 
transferred. 

Where the transferee of a share of a dwelling-house belonging to an undi
vided family is not a member of the family, nothing in this section shall be 
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deemed to entitle him to joint possession or other common or part-enjoyment 
of the lvmse. 

45. Joint transfer for consideration.-Where immovable property 
is transferred for consideration to two or more persons, and such considera
tion is paid out of a fund belonging to them in common, they are, in the 
absence of a contract to the contrary, respectively entitled to interests in mch 
property identical, as ne trly as may be, with the in teres~ to which they were 
respectively entitled in the fund; and, where such consideration is pa.id out 
of separate funds belonging to them respectively, they are, in the absence of 
a contract to the contrary, rc:spectively entitled to intere3ts in such property 
in proportion to the shares of the comideration which they respectively 
advanced. 

In the absence of evidence as to the interests in the fund to which they 
were respectively entitled, or as to the shares which they respectively advan
ced, ~uch pcrsous shall be presumed to be equally interested in the property. 

46. Transfer for consideration by persons having distinct 
interests.-Where immovable property is transferred for con_sideration by 
persons having distinct interests therein, the tra:1sferors a~c, 10. the absenc,; 
of a contract to the contrary, entitled to share 1 n tho:'! cons1Jcrauon equally, 
where their interests in the property were of equal value and .vhere such. 
interests were of un,..qual value, proportionately to the value of their respec
tive intcr.~s ·s. 

lllrlstrations 

(a) A, owing a moiet), ancl B and r: e<1ch a quarter share, of mauz:t 
Sultanpur, exchang.~ an eio.>;hth shMt: of that mauza for a quarter share c-f 
mauza Lalpura. There being n0 agreement to the contrary, A is entitled to an 
eighth share in Lalpura and B and C each to sixteenth share in that ma.uza. 

(b) A, beihg entitled 1.0 life-interest in mauza Atrali, and Band G (O th: 
revcnion, sell the mauza for Rs. I,UOO. A's life-interest is ascertained to i.Je 
worth Rs. 600, the reversion Rs. 400. A is entitled to rc:cciv..:: Rs. 600 0ut of 
purchase m•1ney, Band C to receive Rs. 400. 

47. Transfer by co-owners of share in coiDmon property.-Where 
seve ~·al. co-owners of immovable property transfer a share therein without 
spcc•lyll11:; that tile transfer is to take effect on any particular share or shares 
of tbc trnn~ferors, d:c tra11sfcr, as among such transferors, takes cff:.ct on ~uch 
shares ~qually when; the share~ were .;qu;d, <1Ud, where they were un~qual, 
prop<>rt1onatcly to the extent ot such slMres. 

lllmtration 
A, the owner of an eight-anna share, and B and C, each the owner of a 

four-anna l'lhare, in mauza Sui tan pur, tran~fcr a two-anna share in tht" mauza 
to D, without specifying from which of their several shares the tramf,:r is 
made. To give effect to the transfer, one-anna share is !aken frorn the sharf' 
of A, anci half ar-anna share from each of th~ shares of B an·l C. 

48. Priority of rights created by tr:tosfer.-Where a rerso:1 purports 
to create by transfer at diff.·rcnt tirnes rights in or over the f.ame immovable 
property, and such rights cannot all exist nr be cx.erciscd to tl~~ir full extent 
together, each later created right shall, in the absence of a spec1al contract or 
re~ervation binding the earlier transferees, be subject tn the ric;hts previou~ly 
created. 
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49. Transferee's right under policy .-Where immovable property is 
tran5fe rred for consideration, and such property or any part thereof is at the 
elate of the transfer imured against loss or damage by fire, the transferee, in 
case of 5UCh loss or damage, may, in the absence of a contract to th~ contrary, 
require any money which the transferor actually receives under the policy, or 
so much thereof as may be necessary, to be applied in reinstating the 
property. 

50. Rent bona-fidepaid to holder under defective title.-No p~rson 
shall l:P chargeable with any rents or profits of any immovable property, 
which he has in g'ood faith, paid or delivered to any person of whom he in 
good faith held such property, notwithstanding it may afterwards appear that 
the penon to whom such payment or delivery was made harl no right to. 
receive such rents or profits. 

Illustration 
A lets a field to B at a rent of Rs. 50, and then transfers the field to C. 

B, having no notice of the transfer in good faith pays the rent to A. B i!'l not 
chargeable with the rent so paid. 

51. Improvements made by bona-fide holders under defective 
titles. -When the transferee of immovable property makes any improvement 
on the property, believing in good faith t 11at he is absolutely entitled thereto, 
and he is subsequently evicted therefrl)m by any persrm having a better title, 
the transferee has a right to require the person causing thP. eviction either to 
have the \·alue d the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the tramferee at the then 
market-value thereof, irrespective of the value of such improvement. 

The amount to he paid or secured in respect of such improvement shall 
be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or 
sown on the property crops which are growing when he is evicted therefrom 
he is entitled to such crops and to free ingress and egress to g'l.ther and carry 
them. 

52. Transfer of property pending suit relating thereto.-During 
the pendency in any Court having authority in India or established beyond 
the limits of India Ly the Central Government, of any suit or proceeding 
which is nr,t collusi,·c and ;n v;hich any right ta immovable property is 
directly .and apcci fically in question, the prop«;rty cannot be transferred or 
othcrwi~e dealt with by any party to the suit or proceeding so as to affect the 
ri:;hts nf any other party thereto under any decree or order which may be made 
therein, fxccpt under the authoritv of the Court and on such terms as it may 
i~npos~. 

Explanation.-Fur the purposes of this section, the pendency of a suit or 
proceeding shall he deemed to commence fron• the date of the presentation 
(lf the !Jlaint or the institution of the proceeding in a Court of competent 
jurisdic•.ion, and to continue until the suit or proct'c:ding has been dispmcd of 
by a final decree or order and complete satisfaction or discharge of such 
drcrec or •·rder has I.Jecn obtained, or has become unobtainable by rea&on of 
the expiratir;n of any period of limitation prescribed for the execution there)f 
by any Ia w for the time being in force. 

~3. Fraudulent tran~fer.-(1 Every transfer of imn.ovable prop·~rty 
made with intent to d·cfeat or delay the creditors of the t1ansferor shall be 
yoidablc at the optic'n of any creditor so defeated or delayed. 

Notlling in this sub-section shall impair the rights of a transferee in good 
faith and for consideration. 



s. 541 THE. TRANSFER OF PROPERTY ACT 21 

Nothing in this sub-section shall affect any law for the time being in 
force relating to insolvency. 

A suit institutrd by a creditor (which term includes a decree-holder, 
whether he has or bas not applied fur execution of the decree) to avoid a 
transfer on the ground that it had been made with intent to defeat or delay 
the creditors of the transferor, shall , e instituted on behalf of, Pr for the 
bf.nefit of, all the c1 editors. 

(2) Every transfer of immovable property made wi~hout considerat~on 
with intent to defraud a subsequent transferee shall be VOidable <\t th~ option 
of such transferee. 

For the purpose of this sub-~ection, no transfer made without considera
tion ,hall he deemed to have bt:cn made with intention to defraud by reason 
onl; tL:t a subsequent transfer for consideration was made. 

53·A. Part-performance. ·-Where any person contracts to transfer for 
consideration any immovable property by writing signrd by him or en his 
behalf from which the terms ncc,~ssarv to constitute the transfer can ue ascer-
tained with rcascnable certainty, · 

and the transferee has, in part performance of the contract, taken 
po~se8sion of the pr<operty or any part thereof, or the transferee, heing already 
in pos•ession, continues in po~session in part performance of the contract and 
has done some act in furtherance of the contract, 

and the transferee has performed or is willing to prrform his part of the 
contract. 

tl.en, notwithstanding that the contract. though required to be re~ister
ed, has not been registered, or, where there is an instrument of transfer, that 
the transfer has not l;een completed in the manner pre~cribed therefor by the 
law for the time being in forct>, the transferor or any person claiming under 
him shall be rlebarred from enforcinf!" against the transferee and pcrs,ms 
claiming under him any right in respect of the property of which the trans
feree has taken or continued in posscssicm, other than a right expresslv 
provided by the tern:s of the contract. ' 

Provided that nothhg in this section shall affect the rights of a tram
ft:rec fc,r e<msidcrat ion who has no notice of the contract or of the part 
performancr: thereof. 

CHAPTER III 
Sale of lmmovnbft; Prnperty 

54. "Sale" defined-Sale how made.-''Sale" is a transfer of owner
ship in exrlmnge for a price paid or 1 romised, or part-paid and part·promised. 
Such transfer, in the case of tangible immo\ablc property of the value of one 
hundred rupees and upwards, or in the cas,~ of a reversion or other intangi
ble thing, can be made C'nly !--y a registered instrument. 

In the case of !angible immovable property, of a value less than one 
hundred rupees, such transfer may Le made either by a registered instrument 
or by delivery of the property 

. Delivery of angible immovable property takes place whell the seller 
placea the buyer, or such penotJ as he directs, in pmsession nf the property. 

Contract of •ale.-A contract for the sale of immovable property is a 
contract that a sale of such property shall take place on terms settled bc>tw, en 
the parties. 

It docs not, of itself, create any interest in, or charge on, such property. 
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55. Rights and liabilities of buyer and seller.-In the absence of 
a contract to the contrary, the buyer and the seller of ~mmovable proper~y 
respectively are subject to the liabilities, and have the nghts, mentiOned Ill 

the rules next following or such of them as are applicable to the property 
sold ~ 

( 1) The seller is hound- . . . 
\G) to disclose to the buyer any matertal defect 111 the property or m the 

seller's title thereto of which the seller is, and the buyer is not, aware, and 
which the buyer could not, with ordinary care, discover ; 

(b) tn produce to the buyer on his request for examinatio~ all documents 
of title relating to the property which are 1n the seller's possesswn or power ; 

(o) to answer to the best of his information all.relevant questions put to 
him by the buyer in respect to the property or the t1tle thereto ; 

(d) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer tenders it t0 him 
for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all dJcuments of title 
relating thereto which are in his po>session, as an owner of ordinary prudence 
would take of such property and documents ; 

(/) to give, on being so requin:d, the buyer, or such person as he directs, 
such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of the pro
perty up to the date of the sale, the interest on all incumbr;,nc~s on such pro
perty dt;e on such date, and except where the property i~ sold subject to 
incumbrances, to discharge all incumbrances on the property then existing. 

(2) The 'leller shall be deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists, and that 
he has power to transfer the same : 

Provided that, where the sale is made by a person in a fiduciary cho\r.ac
ter, he shall be deemed to cnntract with the buyer that the seller has done no 
act whereby the property is · ncumbo~red or whereby hr. is hindered from 
transferrin~ it. 

The benefit of the contract mentioned in this rule shall be annexed to, 
and shall. go with, the ir.terest of the transferee as such, and. may he enforced 
by every person in whom that interest is, for the whole or any part thereof, 
from time to time, vested. 

( 3) \Vherc the whole of th<~ purchase money has been paid to the seller, 
he is also bound to deliver to the buyer all documents of title relatiag to the 
property which are in the seller's pos~ession or power : 

. P:nvided that (a) where the seller retains any part ofthe property com
pnsed 111 such documents, he is entitled to retain them all, and (b) where the 
whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documrnts. But in case (a) the seller and 
in :ase (b· the buyer of the lot of the greatest value, is bound, upon every 
n:asnnable request by the buyer, or by any of the other buyers. as the case 
may he, and at the cost of the person making the request, to produce the said 
documents and furnish such true copies thereof or extracts therefrom as he 
may requir·e ; and in the meantime ; the seller or the buyer of the lot of 
greatest value, as the case may be, shall keep the said documents safe, 
uncancelled and undefaced, unless prevented from so doing by fire or other 
inevitable accident. 
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(4) The seller is entitled-
(a) to the rents and property till the ownership thereof passes to the 

buyer; 
(b) where the ownership of the property has passed tc t.he buyer before 

payment of the whole of the purchase-money to a charge upon the property 
in the hands of the buyer, any transferee without c>nsideration or aay trans
feree with notice of the non-payment for the ~mount of the purchase money, 
or any part thereof remaining unpaid and for mterest on such amount or part 
from the date on which possession has been delivered. 

(5) The buyer is bound-
(a) to disdose to the seller any fact as to the nature or extent of the 

seller's interest in the property of which the buyer is aware but of which he 
has reason to believe that the seller is not aware antl which materially increa
ses the value uf such interest ; 

(b) to pay or tender at the time and place of completing t.he sale, the 
purchase money to the sdler or such persun as he directs; provided that, where 
the property is sold free from incumbrances, the buyer may retain uut of the 
purchasc•mvuey, the amount of any incumbarnces on the property existing at 
the date of the sale, aud shall pay the amount su r·etained to the person 
entitled thereto ; 

(c) where the ownership •>f the property has passed to the buyer, to 
bear auy loss ..uisin:; from the destruction, injury, or decrease in value of the 
preperty not caused by the seller ; 

(d) where the ownership of the pNperty has passed to the buyer, as 
between himself and the seller, to pay all public charges and rent which may 
become payable in respect of the property, the principal moneys due l)n any 
incumbrances subject to whic:1 the propert;' is sold, ani.l the interest thereon 
afterwards accruing due. 

(6) The buyer is cntitlc-d-

(a) where the ownership of the property has passed to him to the 
benefit ol· any improvement in, or increase in value of the properiy, and to the 
rents and profits thereof ; 

(bJ unless he hr.s improperly declined to accept delivery of the property 
to a charge on the property, as against the seller and all persons claimin•; 
under him, *** to the extent of the seller's interest in the property, for th~ 
amount of any purchase-money properly paid by the buyer in anticipation 
of the delivery and for interest on such amount ; and, when he properly declin
es to accept the delivery also for the earnest (if any) and for the costs (if any) 
awarded to him of a_ suit to. c?rnpel specific performance of the coutract to 
obtain a decree for lts rescass10n. 

An omission to make such disclosures as are mentioned in this .section 
paragraph (1), clause (a) and paragraph (5), clause (a), is fraudulent. ' 

56. Marshalliag by subsequent purchaser. -If the owner of two or 
more properties mortgages theni to one person and then sells one or more of 
the properti<!S to another person, the buyer is, in the absence of a contract to 
the contra~y, entitlerl to ~ave the mortgage debt satisfied out of the property 
or properties not sold to lum, so far as the same Will. extend. but not so as to 
prejudice the rights of the mortgagee or persons cla1ming under him or of 
any other person who has for consideration acquired an interest in any of the 
properties. 
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Dis char gs of Incumbrances on Sale 
57. Provision by Court for incumbrance aod sale freed therefrom. 

-(a) Where immova'Jle property suuject to at~y incumb~ance, whether immedi
ately payable or rot, is sold by the Court or 1n executJOn of a decree, or out 
of Court; tLc Court may, if it thinks fit, on the application of any p.orty to 
the sale, direct or allow payment into Court, ·-

(1) in case of an annual or mo.nthly s~·11 char;j~d on the propt"rty, or of 
a capital sum charged on a U.etern_u~Jai.Jle mterest 111 the property -of such 
amount as when invested in securttlcs of the Central G>vernment, the Court 
conside;s ~ill be sufficient, by means of the interest thereof, to keep down or 
otherwise provide for that charge, anJ 

(2) in a.1y other case of~ capital sum charged on the property-of the 
amount sufficient to meet the 1ncumbrance and any interest due thereon. 

But in either c.asc there shall alS•) be paid into Court such additional 
amount as the Court considers will b·~ sufficient to meet the co1 tiugency nf 
further cos.'s, expenses and in teres~, and any other contingency excc~Jt d epre
ciation of investments, no~ exccedmg one-tenth part of the original amount 
to be paid in, unless the c.o~rt for special r~asons (which it shall record) thinks 
fit to require a larger add1twnal amuunt. 

(b) Thereupon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, for reasons to be recorded in writin{{, thinks 
fit to dispense with such notice, declare the property to be freed from the 
incumbrance, and make any order for conveyance, or vesting order proper 
fnr giving tffect to t.he sale, and give directions for the retention and invest
ment OJf the muncy m Court. 

(c) After ~lc>tice served ~,n the perso~s interested in or entitled to the 
money or fund m Court, th~ uourt _may ch.rect payment or transfer thereof to 
the persons enti_tlcd to rece!ve or g1ve a d1sc.hargl: for the same, and generally 
may give direcuuns respcctl:16 th.; apphcat1on or distribution of the capital 
or income thereof. 

(d) An appeal shall lie from any declaration, order or direction under 
this sectiou as 1t ;he :;ame wc:re a (!ecrce. 

. (e) Jn this sectior. "Court" means (l! a High Court i11 the exercise of 
lt~ or?inary or c~tr~oruina~y. original civil. jurisdictiou, (2} tht Court of a 
D1stwst Judge ,..,.ltlun the hmns of whose Jurisdiction tht; !Jropcrty or. any 
part thereof is situate, (3) any other Court, which the State Government 
may, from time to time, by notification in the official (Jazettt: declare to be 
competeut to exercise the jurisdiction conferrt:d by this sectio'n. 

CHAPTER 1V 
Of Mortgages of Immoliablll Propmy a11d Charg1s 

58. "Mortgage" "or mortgagor", ''.mortgagee'', "mortgage JUouey" 
and "mortgage-deed" defined.-(a) A mortgage is the transfer of any inter
est iu specific irnmovf\ble property for the purpose of securing the payinent 
of money advanced or to b~ advanced by way of loan, an existing Qr future 
debt, or the performance of an engagement which may "ive rise to a pecuni-
ary liability. . b 

. _The transferor ~s called a mo~tgagor, the. transferee a mortgagee; the 
pnne1pal money and mterc:st of whu.:h pay~11ent 1s secured for tlH: time being 
~re calleti the mortgage-money aiHl the lllstrument (if a11y) by which the 
tran~fcr is effected 1s called a mortgage-deed. 
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(b) SiDlple mortgage.-Where, without delivering possession of the 
mortgaged property, the mortgagor binds himself personally to pay the 
mortgage-money, and agrees, expressly or implie<!ly, that, in the event of his 
failing to pay according to his contract, the mortgagee shall have a right to 
cause the mortgaged property to be sold and the proceeds of sale to be applied, 
so far as may be necessary in payment, of the mortgage-money, the tr11nsac· 
tim• is called a simple mortgage and the mortgagee a simple mortgagee. 

(c) Mortgage by couditional sa~e.-Where the mortgagor ostensiblv 
sells the mortgaged property-

on condition that on default of ,payment of the mortgage-money on a 
certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall become 
void, or 

on condition that on such payment being made the buyer shall transfer 
the property to the seller, 

the transaction is called a mortgage by conditional sale and the molt• 
gagee a mortgagee by conditional sale : 

Provided that no such transaction shall be deemed to be a mortgage, 
unless the condition is embodied in the document which effects or purports 
to effect the sale. 

(d) Usufructuary Mortgage.-Where the mortgagor delivers posseJsion 
or expressly or by implication binds himself to deliver possession of the mort· 
gaged property to the u-.ortgagee, and auth(1rizes him to retain such pmsession 
until paym~nt of the mortgage-money, and to receive the rents and profits 
accruing from the property or any part of such rents and profits and to appro· 
pdate the same iu lieu of interest, or in payment of the mo1tgage·moncy or 
partly in lieu of interest or partly in payment of the mortgage·money the 
transaction is called an usufructuary mortgage and the mortgage~ an 
usufructuary mortgagee. 

(e) Euglish Mortgage.-Where the mortgagor binds himself to repay 
the mortgage·money on a certain date, and transfers the mortgaged property 
absolutely to the mortgagee, but subject to a proviso that he will re-transfer 
it to the mortgagor upon payment of the mortgage-money as agreed the 
transaction is called an Engliah mortgage. · ' 

{f) Mortgage by deposit of title deeds.-Where a person in any of 
the following towns, namely, the towns of Calcutta, Madras, and Bombay and 
in any other town which the State Government concerned may, by notification 
in the Official Gazette, specify in this behalf, delivers to a creditor or his 
agent documents of title to immovable property, with intent to create a 
security thereon, the transaction is called a mortgage by deposit of tide deed1• 

(g) Anomalous mortgage.-A mortgage which is not a simple mortgager 
a mortgage by conditional sale, an usufructury mortgage, an F.nglish 
mortgage or a mortgage by deposit of title deeds within the meaning of this 
&ection is called an anomalous mortgage. 

59. Mortgage when to be by as•urance.-Where the principal money 
secured is one hundred rupees or upwards, a mortgage, ot~er than a. mortgage 
by deposit of title-deeds, be effected only by a registfred lllstrument signed by 
the mortgagor and attested by at least two witnesses. 

4 
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Where the principal money secured is les!l than one hundred rupees, a 
mortgage may be efft:cted either by a registered instrument si£ned and 
attested as aforesaid, or (except in the case of a simple mortgage) by delivery 
of the property. • * * 

59-A. Referencesto mortgagors and mortgagees to include persons 
deriving title from them.-Unless otherwise expressly provided, references 
in this Chapter to mortgagors and mortgagees shall be deemed to include 
references to persons deriving title from them respectively. 

Rights and Liabilities of Mortgagor 

60. Right of mortgagor to redeem.-At any time after the principal 
money has become due, the mortgagor has a right, on payment or tender, at 
a proper time and {-lace, of the mortgage money, to re<fuire the mortgagee (a) 
to deliver to the mortgagor the mortgage deed and all documenta relating to 
the mortgaged property which a1e in the p(lssession or power of the mortgagee 
(b) where the mortgagee is in possession of the mortgaged property, to 
deliver possession thereof to the mortgagor, and (c) at the cost of the 
n,ortgagor either to retransfer the mortgaged property to him or to such third 
person a~ he may direct, or to execute and (where the mortgage bas been 
effected by a registered instrument) to have registered an acknowledgment in 
writing that any right in derogation of his interest transferred to the 
mortgagee has been extingui5hed : 

Provided th tt the right conferred by this Sl!ction has not been 
extinguished by act of the parties, or by decree of a Court. 

The right conferJed by this section is called a right to redeem and a suit 
to enforce it is called a suit for redemptiou. 

Nothing in this section shall be deemed to render invalid any provision 
to the effec~ that if the time fixed for payment of the princip~l money has 
been allowed to pass or no such time has been fixed, the mortgagee shall be 
entitled to reasonable notice before payment or tcnd~r of such money. 

Redeznption of portion of mortg11.gect property.-Nothing in this 
section shall entitle a person interested in a share only of the mortga·~ed pro
ptrty to redeem h1s own share only, on payment of a proportionate part of 
the amount remaining due on the mortgage, except only where a mortgagee 
or, if there arc more mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 

60-A. Obligation to transfer to third party in~>tead of retransfer
ence to Dlortgagor.-(1) Where a mortgagor is entitled to redemptwn, theh 
on the fulfilment of any conditions the fulfilrnr.nt of which he would be entitl
ed to require a retransfer. he may require the mortgagee, instead of retransfer
ring t.he property, to asaign the mortgage debt and transfer the mortgaged 
property to such third pcrSl'll as the mortgagor may direct; and the mortgagee 
shall be Luund to assigu and transfer accordingly. 

(2J The rights conferred by this section belong to and may be enforced 
by the mortga12or or by any encumbrancer notwithstanding an intermediate 
encumbrance ; !Jut the requisition of any encumbrancer shall prevail over a 
requisition of the mortgagor, and, aa between encumbrancers, the requisition 
of a prior encumbrancer shall prevail over that of a subsequent encumbrancer, 
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(3) The provisions of this section do not apply in the case of a mortga
gee who is or has been in possession. 

60-B. Right to inspection and production of document.-A mort
gagor, as long as his right of redemption subsists, shall be entitled at all 
reasonable times, at his request z.nd at his own cost, and on payment of the 
mcrtga::;cc's costs and cxpens.:s in this behalf, to inspect and make copies or 
abstracts of, or extracts from documents of title relating to the mort,;aged 
proper;y which are in the custody or power of the mortgagee. 

61. Right to redeem separately or simultaneously.-A mortgagor 
who has executed two or more mortgages in favour of the same mortgagee 
shall, m the absence of a c<mtract to the contrary, when the principal money 
of any two or more of the rr,ortgages has become due, be entitled to redeem 
any one o: such mortgage separately, or any two or more of such mortgages 
together. 

62. Right of usufructuary mortgagor to recover possession.-In 
the case of a usuf1uctua~y mortgage, the mortgag<lr has a right to recover 
posses~ioiL of the property together with the m0rtgage deed and all d<>cuments 
relating to the mortgaged property which are in the possession or power of 
the mortgagee, · 

(a) where the mortgagee is authorised to pay himself the mortgage money 
from the rents and profits of the property, when such money is paid ; 

lb) where the mortgagee is authorised to pay himself from such rents and 
profits or any part thereof a part only of the mortgage money,-when the 
term, if any, prescribed for the payment of the mortgage-money has expired 
and the mortgagor pays or tenders to the mor tga;ee the mortgage money •>r 
the balance thn e"f or deposits it in Court as hereinafter provided. 

63. Accession to mortgaged property.-Where mortgaged property 
in possession of the mortgagee has, Juring the continuance of the mortgage, 
received any accession, the mortgagor, upon redemption, shall, in the abst:ncc: 
<1f a contract to the contrary, be entitled as against the mortgagee to such 
accession. 

Accession acquired in virtue of transferred ownership.-Wherc 
such accession has i.Jeen acquired at the expense of the mortgagee, and 1s 
capable of se~arate possession or u1joyment without detriment to the principal 
property, the mortgagor desiring tc- take the accession must pay to the mort
?a.:.:ec Ih<: .~xpense of acquiring it. If such separ~te possession or enjoyment 
iS not posswle, the accession must be delivered wlth the property, the m.Jrt. 
gagor ~cing liable, in the case of an acquisition necessary to prcser vc tiL pro. 
perty fr,,m destruction, forfeiture or sale, or made with his assent, t·> pay ~he 
proper co~t thereof, as an addition to the principal m•)ney, witn interest at 
the same rate as is payable nn the principal, •)r, where no such rate i~ fixed 
at the rate of nine per cent per annum. ' 

In the case last mentioned, the profits, if a<Jy, arising from thl!sc acces
sions shdl Le credited to the mortgagor. 

Where the mortgage is usufructuary anJ the accession has been acquired 
at the expense of the mortgagee the profits, if any, arising from the accession 
shall, in the absence of a contract to tht. contrary, be set off against interests, 
if any, payable en the money so expended. 

63 A. lmproveJD.:nts to JDortgaged property.-(1) Where m•1rtgag~d 
property in possession of the mortgagee, has, during the continuance of the 
mortgage, IJ(.<!ll improved, the lllortgagor, upon redemption, s11J.!l, in th~ 
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absence of a contract to the contrary be entitled to the. improvement, and 
the mortgagor shall not, save only in'cases provided for m sub-section (2) be 

liable to pay the cost thereof. 

(2) Where any such improvement was effected at the ~ost of the n:ort· 
gagee and was necessary to preserve the pr<.-perty from destr';lctwz:. or de~enon\· 
tion or was necessary to prevent the security from becom~ng lnsutfictent, _or 
was made in compliance with the lawful order of any pubhc servant or pub1lc 
authority, the mortgagor shall in the absence of a contract to the contrary, 
be liable to pay the proper co;t thereof as an addition to the principal mone}' 
with interest at the same rate as is payable on principal, or, whe~e n? such 
rate is fixed, at the rate of nine per cent per annum,, anJ the prolas, If any, 
accruing by reason of the improvement shall be credited to the mortgagor. 

64. Renewal of mortgaged lease.-Where the mortgaged property 
is a lease and the mnrtgagee obtains a renewal of the le~se, the mortgagor, 
upon redemption, shall, in the absence of a contract by hun to the contrary, 
have the benefit of the new lease. 

65. Implied contracts by mortgagor.-In the absence. of a contract 
to the contrary, the mortgagor shall be deemed to contract wuh the m or:-
gagee-

(a) that the interest which the mortgagor professes to transfer to the 
mortgagee subsists, and that the mortgagor has power to transfer the same ; 

tb) that the mortgagor will defend, or if the mortgagee ~e i~1 posscssi<m 
of the mortgaged property, enable him to defend, the mortgagor s title thereto; 

(c) that the mortgagor will, so long as the mortga&ee is not i.n possession 
of the mortgaged property, pay all public charges accrumg due m respect of 
the property ; 

(d) and where the mortgaged property is a lease *** that the rent payable 
under the lease, the conditions contained therein, and Lht: contracts binding 
on the lessee have been paid, performed and observed down to th e commence· 
ment of the mortgage ; and that the mortgagor will, so long as the security 
exists and the mortgagee is not in posses&ion of the mortgaged rroperty, pay 
the rent reserved. ~y the leas~, or, if th~ lease be renewed, the renewed lease, 
perform the condlt~ons contamed therem, and observe the contracts binding o11 
the Jessee, indernmfy the mortgagee against all claims sustained by reason of 
the non-paymen~ ?f the said rent or the non-performance or uon-observance 
of the·said conditwns and contract; 

(e) and, where the mortgagee. is a secon_d or subsequent incumbrance on 
the property, that ~he _mortgagor wlll pay the mtere_st from time to time accru· 
. ~due on such pnor Incumbrance as and when It becomes due and will at 
~~e proper time discharge the principal money due on such prior incumbrance. 

* * * * * * 
The benefit of the contracts mentioned in this section shall be annexed 

to and shall g J with the. interest of the mortgagee as such, and may be 
nforced by ev~ry peu<;>n m whom that interest is, for the whole or any part 

~hereof, from time to ttme vested. 

65-A. Mortgagor'• power to lea•e.-(1) Subject to the proviaions 
f sub-aection (2), a mortgagor, while lawfully in possession of the mortgaged 

0 roperty shall have power to make leases thereof which shall be binding on 
ihe xnortgagee. 
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(2) (a) Every such lease shall be such as would be made in the ordinary 
cour~e of management of the property concerned, and in accordance with 
any local law, custom or usage. 

(b) Every such lease shall reserve the best rent that can reasonably be 
obtained and no premium shall be paid or promised and no rent shall be 
payable in advance. 

(c) No sue h lease shall contain a covenant for renewal. 

(d) Every such lease shall take effect from a date not later than six 
months from the date on which it is madf.. 

(e) In the case of a lease of buildings, whether leasedwith or without 
the land on which they stand, the duration of the lease shall in no case excr-ed 
three years, and the lease shall contain a covenant for payment of the rent 
and a etmdition of re-entry on the rent not being paid within a time therein 
specified. 

(3) The provisions of sub-section (]) apply only if and as far as contrary 
iutention is no£ expressed in the mortgage-deed, and the provisions of sub
section (2} may be varied or extended by the mort~age deed and, as so varied 
and extended, shall, as far aa may be, operate in likr. manner and with all 
like incidents, effects and consequences, a!! if such variation or extensions 
were _contained in that sub-section. 

66. Waste by mortgagor in poasession.-A mortgagor in possession 
of the mortgaged property is not liable to the mortgagee for allowing the 
property to deteriorate ; but h~ must not commit any act which is destructive 
or permanently injurious thereto, if the security ia insufficient or will be 
rendered insufficient by such act. 

Explanation.-A security is insufficient within the meaning of the section 
unless the value of the mortgaged property exceeds by one-third, or if con
sisting of buildings, exceeds by one half, the amount for the time being due 
on the mortgage. 

Rights and LiabiUtiu of Mortgagee 
67. Right of foreclosure or sale.-In the absence of a contract to 

the contrary the mortgagee has at any time after the mortga~e money has 
become due to him, and before a decree has been made for the redemption 
of the mQrtgaged property, or the mortgage money has been paid or deposit
ed as hereinafter provided, a right to obtain from the Court a decree that 
the mortgagor shall be absolutely dcbarreci of his right to redee , · the pro. 
perty, or a decree that the property be sold. 

A suit to obtain a decree that a mortgagor shall be absolutely debarred 
of hill right to redeem the mortgaged property is called a !!Uit for foreclosure. 

Nothing in this section shall be deemed-
(a) to authorise any mortgagee, other than a mortgagee by conditional 

sale or a mortgagee under an anomalous mortgage by the terms of which 
he is entitled to foreclose to institute a suit for foreclosure or a usufructuary 
mortgagee as such or a mortgagee by conditional sale as such institute a 
suit for sale ; or 

(b} to authorize a mortgagor who holns the mortgagee's rights as his 
trustee or legal representative, and who may sue for a sale cf the property, 
to inatitute a suit for foreclosure ; or 

(c) to authorize the mortgagee of a railway, can~l ~r other work in the 
maintenance> of which the public are interested, to mst1tute a suit for fore
closure or sale ; or 
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(d) to authorize a person interested in p_art only of mortgage money to 
institute a suit relating only to a corresponding part of the mortgaged pro-
1-erty, unless the mortgagees .have, with the consent of the mortgagor, 
severed their interests under the mortgage. 

67-A. Mortgagee when bound to bring one suit on several mort-
gages.-A mortgagee who holds two or more mortgages has a right to obtain 

tile same kind of decree under section 67, and who sues to obtain such decree 
on any one of the mortgages shall in the absence of a contract to the contrary 
be bound to sue on all the mortgages in respect of which the mortgage'
money has become due. 

68. Right to sue for mortgage-money.-(!) The mortgagee has a 
right ~o sue for the mortgage-money m the following cases and no others, 
namely:-

(a) where the mortgagor binds himself tu repay the same ; 
(b) where, by any cause other than the wrongful act or default of the 

n.ortgagtr or mortgagee, the mortgaged property is wholly or partially 
destroyed or the security is rendered insufficient within the meaning of sec
tion 66, and the mortgagee ha~ given the mortgagor a reasonable cpportunity 
of providin!.{ further security enough to render the whole security sufficient, 
and the mortgagor has failed to do so; 

(c) where the mortgage::e is deprived of the whole or part of his secu
rity by or in comequcnce of the ·:1roac;ful act or (lefault of the mortgagor; 

ld) where the mortgagee being entitled to possession of the mortgaged 
property, the mongagor falls w deliver the same to him, or t·> secur..: the pos
session thereof to him without disturbance by the mortgagor or any person 
claiming under a title superior to that of the mortgagor ; 

Provided that, in the case referred to in clause (aJ a transferee from the 
mortgagor or from his legal rcprcs:!n tati ve shall not be liable to be sued for 
mortgage-money. 

(2J Where a suit is brou:,:ht under clause (a) or clause (b) of sub
section ( 1), the Court may, at its .ti~cretion, stay the suit and all proceedings 
tnerein notwithstanding any contract to the contrary, until the mortgagee 
has exhausted all his available remedies against the mortgaged property or 
what remains of it, unless the mortgagee abandons its security and if neces
sary, rc-transfer the mortgaged property. 

69. Power of sale when valid.-( I) Not vithstanding anything 
contained in the Trustees, and Mortgagees' Powers Act, 1866. a mortgagee, 
or any person acting on his behalf, shall, subject to the provisions of the 
s~ctwn, have power to sell or concur in selling the mortgaged property, or 
auy part thertof, in default of payment of the mortgage money without the 
intervenllon of the Court, in the following c.tses and in no other namely : 

(a) w lv;re the mortgage is an English mortgage, and neither the mort
gal.\ or nor the murtga~:ee is a Hindu. ;vfuhammadan or Buddhist, or a mem
ber uf any other race, sect, tnbe or class from time to time specified in this 
behalf by the Govcrument iu the Official Gazette ; 

(b) where a power of sale without the intervention of the Court is 
expressly conferred on the mortgagee by the mortgage-deed and the mortgagee 
is the Government ; 

(c) where a power of sale without the intervention of the Court i1 ex
pressly conicrrcd on the mortgagee by the mortgage-deed, and the mortgaged 
propeny or any part thereof was, on the _date of the execution of the mort· 
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ga-;e-decd situate within the towns ~of Calcutta, Madras, Bombay, or in any 
other town or area which the St1te Government, by notification in the 
Official Gazette, specify in this behalf. 

(2) No such power shall be exercised unless and until-
(a) notice in writing requiring pavment of the principal money has been 

served on the mortgagor,~. or on one ~f several mortgagors, and default has 
been made in payment of the principal money, or part thereof, for three 
months after such service ; or 

(b) some interest under the mortgage amounting at least. to five hundred 
rupees is in arrear and unpaid for three months after l:ecommg due. 

(3) When a sale ha~ been made in professed exercise of such a power, 
the title of the purchaser shall not be impeachable on ground that no case 
had arisen to authorise the sale, or that due notice was not given, or that the 
power was otherwise improperly or irregularly exercised; but any person 
damnified by an unauthorised or improper or irregular exercise c..f the power 
shall have his remedy in damages against the person exercising the power. 

(4) The n•oney which is received ty the mortgagee, arising from the 
sale, after discharge of prior ir.cumbrances, if any, to which the sale is not 
made suhjcct, or after payment into Court under Section :J7 of a sum to meet 
any prior incumbrance shali in the absence of a contract to the contrary, be 
held by him in trust to be apFlied by him, first in payment of all costs, 
charges and expenses properly incurred by him as incid(;nt to the sale or any 
attempted sale; and secondly, in discharge of the mortgage-money and costs 
and other money, if any due under the mortgage and the residue of the 
money so received shall be paid to the person entitled to the mortgagcu 
property, or authorised to give.: receipts for the proceeds of the sale thereof. 

t 5) Nothing in this ~ection or in S.:ction 6~ ·.\ applies to plr..vers con
ferred uc.:fvre the first day of July, 1882. 

69-A. Appointment of receiver.-(1) A mortgagee having the right 
to exercise a power of sale under s::ctiou 69 shaH subject to the provisions of 
sub-section (2) be entitled to appoint, by writing signed by hini or on his 
behalf a receiver of the ir.come of the mortgaged property or any part thereof. 

. . 1.2, Any person who has ueen named in the m~:rtgage deed and is 
w1lhng and able to act as receiver may be appointed by the mortga~ee. 

If no person ha.s been so na.ued or if all persons named are. unable or 
unwilling to act, or are dead, the mungagt':e n.ay appoint any perso.1 to whose 
appointment, the mortgagor agrees, failmg such agreement, the mortgaO"ee 
shall be entitled to apply to the Court for the appointment of a receiver, ~r d 
any person appointed by the Court shall be deemed to have been duly appoin
ted by the mortgagee. 

A receiver may at any time be removed by writing signed by or on 
behalf of the mortgagee and the mortgagor or by the Court oa application. 
made by either party and on due .cause shown. 

A vacancy in the office of receiver may be filled in accordance with 
the prc..visions of this sub-section. 

(3) A receiver appointed under the powers conferred by this ~ection 
shall be deemed to be the agent of the mortgagor ; and the mortgagor shall 
be ·solely responsible for the receiver's acts or defaults, unless the mortgage 
deed otherwise provides or unless such acts or defaults are due to the impr0 • 
per intervention of the mortgagee. 
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(4) The receiver shall have power to demand and recover all the income 
of which he is appointed receiver. by suit, execution or other~ise, in the name 
either of the mortgagor or of the mortgagee to the full extent of the interest 
which the mortgagor could dispose of, and to give valid receipts accordingly 
tor the same, and to exercise any powers which may have been delegated to 
him by the mortgagee in accordance with the provisions of this section. 

(5) A person _paying money to ~he receive: shall not be concerned to 
inquire if the appomtment of the receiVer was vahd or not. 

(6) The receiver shall be entitled to retain out of any money received 
bv him, for his remuneration, and in satisfacti(n of all costs, charges and 
e~penses incurred by him as receiver. a commission at such rate not exceed
ing five per cent on th~ gross am~mnt of.all money received as is specified in 
his appointment, and tf no rate ts spec1fied then at the rate of five per cent 
011 that gross amount or at such other rate as the Court thinks fit to allow. on 
application made by him for the purpose. 

(7) The receiver shal!, if so directed in wri~ing by the.mortgage, insure 
to the extent. if any, to wh1ch the mortgagee m1ght have msured1 and keep 
insured against loss or damage by fire, out of :uoncy received by him, mort
gaged property or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application of insura
nce money, the receiver shall apply all money received by him, as follows, 
namely;-

(i) in discharge of all rents, taxes. land revenue, rates and outgoings 
whatever effecting the mortgaged property ; 

(ii) in keeping down all annual sums or other payments, and the 
interest on all principal sums, having priority to the mortgage in right 
whereof he is receiver ; 

(iii} in payment of his commission. and of the premiums t•f fire, life or 
other insurances, if·any, properly_ payable under the mortgage-deed or under 
this Act, and the cost of executmg necessary or proper repairs directed in 
writing by the mortgagee ; 

(iv) in paymenc of the interest falling due under the mortgage ; 
(v) in or towards discharge of the principal money, if so directed in 

writirig by the mortgagee ; · 
and shall pay the residue, if any, of the money received by him to the person 
who but for the possession of the receiver, would have been entitled to 
receive the income of which he is appointed receiver. or who is otherwise 
entitled to the mortgaged property. 

(9) The provisions of sub-section p) apply only if and a5 far as a con
trary intenticn is not expressed in the mortgage-deed ; and the provisions of 
sub-sections (3) to (8) inclusive may be varied or extended by the mortgage
deed, and, as so varied or extended, shall as far as may be, operate in like 
manner and with all the like incidents. effects ancl consequences, as if such 
variations or extensions were contained in the said sub-sections. 

(10) Application may be made without the institution of a suit to the 
court for its opinion. advice or direction on any present question respe<".ting 
the ~anagem:nt or adm_inistration of the mortgaged property, other than 
quest10ns of difficulty or Importance not proper in the opinion of the Court 
for summaty disposal. A copy of such application shall be served upon. and 
the hearing thereof may be attended by, such of the persons interested in 
the application as the Court may think fit. 
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The costs of every application under this sub-secti0n shall Le in the 
discretion of the Court. 

(II) In this section, "the Court" means the Court which would have 
jurisdiction in a suit to enforce the mortgage. 

70. Accession to mortgaged property.-If, after the date of a mort
gage, any accession is made to the mortgaged property, the mortgagee, in the 
absence of a contract tc;> the contrary, shall, for the purposes of the security, be 
entitled to such access10n. 

Illustrations 
(a) A mortgages to B a certain field bordering on a river. The field · 

increased by alluvion. Fnr the purposes of his st:curity, B is elltiied to th1: 

increase. 

(b) A mortgages a certain plot of building l~nd to .Ban~ afterwarct11 
erects a house on the plot. For the purposes of h1s secunty, B 1s c.aitted t') 
the house as well as the plot. 

71. Renewal of mortgaged lease.-When the mortgaged property is 
lease and the mortgagor obtains a renewal of the lease, the mortgagee in t a 
abse~ce of a contract to the contrary, shall for the purposes of the secu~ity t te 
entitled to the new lease. • be:: 

Notes 
'1 hus if the mo~tgagor d.ischarges a prior mott~age exutmg at the d· 

of the mortgage the mcrease m value of the estate IS for the benetlt f q,te 
mortgagee. (SI!.yam Charan v. Anand 3 C. W. N. 323). 0 the 

72. Rights of mortgagee in po•session to apend money * . · 
d h ·- 'i<>k A moJtgagee may spen sue money as is necessary.- .-~ 

(a) * * * * . 
(b) for the preservation of the mortgaf ed property frvm dest . 

forfeiture or sale ; ruction 
(c) for supporting the mortgagor's title to the property; 
(d) for making his own title thereto good against the mortgagor· 
(•) when the mortgaged property is a renewable leasehold, for t} and 

wal of the lease; le rene. 

and may, in the absence of a contract to the contrary, add such rn 
the principal money at the rate of interest payable on the principal ~n~n:!:y on 
no such rate is fixed. at the rate of nine per cent. per annum: Wl•erc 

Provided that the expenditure of money by the mortgagee under 
(b) or clause (c) shall not be deemed to be necessary unless the Ill clause 
has been called upon and has failed to take proper and timely steps toOrtgag0 
the property or to support the title. Preservr~ 

When the property is by its nature insurable, the mortga~ee '· 
in the absence of a contract to the contrary, insure and keep insure~ay a]80 
loss or damage by fire the whole or any part of such property, anct again1 • 

miums paid for any such ins~rance shall be added to the principal rn the Pre t 
inter~st at the same rate as ~~ payable on the principal money or Whe~~ey '-"ith 
rate IS fixed, at the rate o~ ntne per cent. per annum •. But the amount no sllch, 
insurance shall not exceeo the atncunt specified in thiS be~alf in tl· or 1\.l h. 
gage deed or (if no such amount is therein specified) two-thirds of th~e Ill()~ 
that would be required in case of total destruction, to reinstate a 1n0 llnt. 
perty insured. · th~ i~ro~ 

5 
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. g in this section shall be: deemed to authorise tht mortgagee to 
'NothlO an insurance of the property is kept up by or on behalf of 

insure whenor to the amount to which the mortgagee is hereby authorized 
the Jilortgag 
to insure-Right to proceeds ofrcvenue, sale or compensation on a~quisi-

73-1 Where the mortgaf!,ed property or any part thereof or any Interest 
don.-(_) ld owing to failure to pay arrears of revenue or other charges uf 
therei? 15 :~ure or rent due in respect of such property, and such failure did 
a publ~c nf om any default of the mortgagee,. the mortgage shall be entitled 
not a~1se ~yment of the mort~age money, in whole or in pan, out uf any 
to clalJil f"~he sale proceeds remaining after payment of the arrears and of all 
surplus 0 nd deductions directed by law. 

hare:es a . 
c ·· 2, Where the mortgaged propetty o~ .a~y part thereof or any 111 terest 

_( '. acquired under the Land AcqulSltlOn Act, 1894, or any other enact· 
therelF' 1s the time being in force providing for the compulsory acquisition 
me!1t or able property, the mortgagee shall be entitled to claim payment of 
of unulo~age-money, in whole or in part, cut of the amount due to the 
the mor or as compensation. 
xnortg(~ Such claims shall pn:vail against all o~her cbims except those of 

. encumbrancers, and may be enforced notwithstanding that the princi-
pnor ey on the mortgage has not become due. 
pal roon 

74 . and 7 5. Repealed by Sec. 39 of the Tranlilfer of Property Amend-
. Act :XX of 1932. 
sng b"li • f · · Wl '1 • I 16. Lia 1 txe& o mortgagee xn poll&est;uon.- lC:II, uunng t 1e 

0 ua"ce of the mortgage, the mortgagee takes posse&sion of the mortgag
conun ·· 
ed property,-

(a) he n~ust man~ge the property as a person of ordinary prudence would 
age 1t if 1t were hts own ; 

n1an 0 

(b) he must use his best endeavours to collect the rent anJ profits 

thereof; 
(c) he must, in the absence of a contract to the contrary, out of the 

. e of the property, pay the Government revenue, all other charges of a 
111hl~ nature ana all rent accruing due in respect thereof during such 
P~ssession, and any_ arrears of rent in default ot · payment of which the proper
~y maY be sun,ma11ly solLl ; 

(d) he must, in the absence of a contract to the contra1y, make such 
. cessary repairs of the property us he can pay for nut of rents and profiu 
1;~ereof after deducting from such rents and profits the payments mentioned 
in clause (c) and the interest on the principal money; 

(c) he must not commit any act which is deltructive or permanently 
injurious to the property ; 

(.f) where he has iusured the whole or any part of the property against 
loss o1· damage by fire, he must, in case of such loss or damage, apply any 
money which he actually receives under the policy or so much thereof as may 
be nece:r;sary, in reinstating the property, or, if the mortgagor so directs, in 
reduction or discharge of the mortgage money ; 

tg) he must keep clear, full and accurate accounts of all sums 
received and spent by him ~s mortgagee, and at any time during the conti· 
nuance of mortgage, give the mortgagor at his request and co·st true copie1 
of such accounts and of the vouchers by which they are supported : 
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(h) his receipt from the mortgaged property, or wher~ such pro ert . 
personally occupied by him, a fair occupation rent in respect thereof hy 1;s 
afto::r dcductin~ the expenses properly incurred for the managemen; ~f ~ • 
property and the collection of rents and profits and the other expenses m . he 
ed in clauses (c) and (d), interest thereon, be debited against him in rednti?n
ofthe amount (if any) from time to time due to him on account of i ~Ctlon 
and, s J far as such receipts exceed any interest due, i 1 reduction or din hrest* 
of the mortgage-money ; the surplus, if any, shall be paid to the mort"' sc arge .,agor; 

(i) when the mortgagor ten.iers, or deJosits, in manner her · 
provided, the amount for the time being due on the mortgage, the moemafter 
must, notwithstanding the provisions in the other clause of this rtg~gee 
account for his** receipts from the mortgaged property from the datsec}ton, 
tender or from the earliest time when he could take such amount out ~ ~ the 
as t\e case may be, and shall not be entitled to deduct any amount th fOUrt 
on account of any expenses incurred after such date or time in ace er~ rom 
with the mortgaged property. or ance 

Loss occa•ioned by his default.-If the mortgagee fails to 
any of ti,e duties impogcd upon by him by this section, he may, when ~erform 
are taken in pursuance of a decree made under this chapter, be debit cJ0~nts 
the loss, if any, occasioned by such failure. e Wnh 

77. Receipts in lieu of interest.· -Nothing in section 76, cla 
(d), ~g) and (h. applies to cases w~ere there is a contract between rno~~es (b), 
and the mortgagor that !he. receipts from the mortgaged property •h~gagee 
lung as the mortgagee ts m possession of the property, be taken in 1. 11, so 
interest on the principal money, or in lieu of such interest and defined te~ of 
of the pi"incipal. Portions 

78. Postpone.Dlent of prior JDortgagee. -Where, through th f 
misrepre eentation or ~ross neglect of a prior mort~agee, another pee raud 

0 d . . 0 f' h . rson 1 • been tn ucecl to advance money on the secunty o t e mcJrtgaged p las 
the prior mortgagee shall I.Je t~ostponed to the subs,~que':lt mortgagee. roperty, 

79. Mortgage to ~tecure uncertain arnount w.oen IDax.i:nulll . 
pre1111ed.-If a mongagc, made to secure further advances, the perfor 18 e:tt. 
of an engagc1nent or the balance of a rur.nin" account, expresses tl Olance 

•· ' <> f h 1e mum to be secured thereby, a subsequent mortgage o t e same prooe lll<~.:~tj. 
if made with notice uf the prior mortuag·e be j>Ostponed to the prior rty sh"-11 . "' ' . . . lllot·t • 
In respect of all advances or debts not exceeding tne maximurn, thouan ga''e 
ur allowed with no·tice of the sut..scqucnt mortgage. "' lllade 

A mortga~es Sultanpur to Ius bankers, B & Co., to secure the hal 
his account with them to the extent of Rs. 10,000. A then m·Jrt:;a:,;es Su~!"Jce of 
toG to secure Rs. IO,OOU, C having notice of the Jlortgage to B & Co tal"lPur 
gives notice t" B & Co. of the second mortgllg<.:. At the date of th · and C.:: 
nwrtgage, the balance due to B & C.J. does not .;xccel _Rs. 5,00J. ~ secrj1ld 
subsequently advanced to A sums maki1'" the balance ul th~ accourlt <&C.:::.) 
him exceed the sum of Rs. 10,000, B & C~. are entitled, to the extent agai,•s~ 
10,000, to prhrity over c_. . . f)f Rs. 

80. Sec. 80 is omitted by Sec. 41 of Act XX of 1929 a 11d 
duc::ed in Sec. 93. rePro. 

M ar•halling and Contribution 
e 1. Marshalling securities.-If the owner of two or more Pro 

mortgages them to one person and then mortgages one .~r _rnore of the Perties 
ties to a no thcr person ... the subsequent rnort~agee 1s, 1 ~ the absen~ro{lc 1,. 
con tract tu the contrary, ent1tle d to have the prwr mortgage debt sa.r1· fi e Of 

s ect il 
0 llt 
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erty or properties not mortgaged to him, so far as the same will 
of thelr~~t not so as to prejudice the rights of the prior mortgagee or any 
cx~en • 11 n who has for comideration acquired an interest in any of the 
other per o 
prope~~es. Contribution to mortgage debt.-Where property subject to a 

'e }:;elongs to two or more persons having distinct and separate right 
nro:!g:!rahip therein •. the different shares in or parts of such property owned 
~ · h persons are, m the absence of a contract to the contrary, hable to con-

r;utc rateably to the debt secured by the mortgage, and for the purpose of 
tr\ u e ining the rate at which each such share or part shall contribute. The 
de tr~hcreof shall be deemed to be its value at the d~te of the mortgage after 
d~d~~tion of the amount of any other mortgage or charge to which it may have 
been subject on that date. . 

Wher~;, of two properties belonging to the same owner, one is mort· 
d to secure one debt and then both are mortgaged to secure another deiJt, 

!~~ethe former debt is pai_d out of the f~rmer property is, in the absence of a 
contract to the cnntrary, liable to contnbute rateably to the latter debt after 
deducting the amoun~ of the forn1cr debt from the value of the property out of 
which it has been J?ald. . . . 

Nothing in this secuon applies to a propr:rty liable under sectiOn 81 to 
th claim of the subaequent mortgage. 

e Deposit in Court 
83. Power to depoait in Court money due on mortgage--At any 

time: after the princ!pal money pa_yable in respect of any mortgage has become 
due and before a su1t for redemption of the mortgaged property is barred, the 
mcrtgagor, or anY. other per~on entitled. to institute such suit, may depo!it, in 
any Court in wh1ch he m1ght .h~ve mstituted such suit, to the account of 
the morte:agce, the amount remammg due on the mortgage. ' 

Right to money. depc,aited. by mortgagor.-The Court shall thcr.:• 
upon cause written nouce ~f depos1~ . to be ~erve~ on the mortgagee, and the 
mortgagee may! on preae~tmg a p_eutJon (venfied m manner prescribed by law 
for the verificauon of plamts) statmg the amount then due on the mortgage, 
and hia willingness to accept money so deposited in full discharge of such 
amount and O!! depositing in the same Court the mortgage deed and all 
docuiLe~ts in his possession or power relating to the mortgaged property, apply 
for and receive the money, and the mortgage deed and all such othu docu· 
ments so.deposited shall be delivered to the mortgagor or such other person 
as afuiesaid. 

Where the mortgagee _is in possession of the mortgaged prop~rty the Court 
shall, before paying to h1m the amount so dcposited, direct him to deliver 
possesaion thereof to the mortgagor and at the cost of the m•Jrtgagor either to 
re-transfer the mortgaged property to the murtgagor or to such third person 
as the mortgagor may direct or to execute and (wh~re the rnonrra·•e has been 
effected Ly a registered instrument) have registered an ackno';..rl~dgment in 
writing that any right in derogation of the mortgagor's interest transferred 
to the mortgagee has been extinguished. 

84. Ce•satioo of iaterest.-Whcn the mortgagor or such other person 
as aforesaid has tendered or deposited in Court under section 83. the amount 
remaini:Jg due on the mortgage, interest on the principal moncy shall cease 
from the Ja\t. <if the tender or in the cas~ of a deposit, where, no previous 
tender of such a~ount haa been made as soon as the mnrtgagor or such other 
person as aforesaid has done all that haa to be done by him to enable the 
mortgagee to take such amount out of Court, and the notice required by 
1ection 83 bas been served on the mortgagee : 
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Provided that, where the mortgagor has deposited such amount without 
having mt\de a•previous tender thereof and has subsequently withdrawn the 
same or any part thereof, interest on the principal money shall be payable 
from the date of such withdrawal. 

Nothing in this section or in section 83 shall be deemed to deprive the 
mortgagee of his right to inter,·st .vhen there exists a C""l'ltract that he "'hall 
be entitled to a reasonable notice before payment or ten:ler of the mortga_ge
money, and such notice has not been given before the making of the tender 
or deposit as the case may b<". 

Suit for Foreclosure, Sale or Redemption 

85. Parties to suit for foreclosure, sale a-nd rede01ptioc-Repealed 
by ~'•e Code of Civil Procedure, 1908 (Act: V of 1968). S. 156 aad Sch. V. 

Foreclosure and Sale 

86 to 90. Repealed by the Code of Civil Procedure, 1908 ·Act V 
ef 1908). S. 156 and Scb. V. 

Rud•mption 
!H. Persons who JD.ay sue for redetnptictn. -Besides the mortgagor. 

any of the following persons may redeem or institute a suit for redemption, 
of the mortga~ed propt>rty namely :-

(a) any person (other than the mortgagee of the interest sought to be 
redeemed) who has any interest in, or charge upon, the property ffillttc:aged 
or in or upon the right to redeem the same ; 

(b) any surety for the payment of the mortgage debt or any part thereof· 
(c) any creditor of the mortgagor who has in a suit for the administra.~ 

tion of his estate obtained a decree for sale of the mr)rtgaged prop~.:rty. 

92. Subrogation. -Any of the persons referred to in section 91 (other 
than the mortgagor) and any co-mortgagor shall, on reder;ming propcrt 
subject to the mortgage, have so far as regards redemption, foreclosure nr sa? 
of such prope~ty the sam•..: right as the mortgagee whose mortgage he redeetn.~ 
may have agamst the mort~a);or or any other mortgagee. 

The right conferred by this section is called the right of subrogatio 
and a person acquiring the same is said to be subrogated to the rights of tl~ 
mortgagee whose mortgage he redeems. 

A person who bas advanced to a mortgagor money with which t} 
mar tgage has been redeemed shall be subrogated to t.he rights of the lll'lrl.e 
gagee whose mortgage has been redeemed if the mortgag<>r has, by a register t
instxument, agreed that such person shall be s·1 subrogat·~d. t:d 

Nothing in this section shall be deemt>:d to confer a right of subro~~ti 
l . I . l . un on any person un ess the mortga.::;e sn respect of which t 1e ng 1t 1s CJ.tirn.e~ 

has been redeemed in full. l 

93. Proh~bition of tacking.-:.\io mortgagee payin:; off a prior rnor 
gage, whether with or without notice of an intercn ~diat~ 'mongage, sh- f· 
thereby acqu•re any priority in respect of his original s·:curtty ; and, ex.cepl ~ l 
the case provided for by s·:ctio.l 79, no rn•Jrc;agc::: maJd,~g subsc'l:uent adv 411 :;,' 

·to the mortgagor~ ~hcther with or.without Hotic•: of aP. _lllt.;rmedsat.; t?uflga.,.: 
shall thereby acquue any priority sn respect of lus secunty for such suosequ ">'-' 

advance. llt 
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94. Right of mesne mortgagees.-Where a property is mortgaged for 
successive debts to successive mortgagees, a mesne mortgagee has the same 
rights against mortgagees posterior to himself as he has against the mortgagor. 

95. Rights of redeeming mortgagor to expenses.-Where one of 
several mortgago~s redeems the mortgage~ prop~rty, he shall, in enfor~ing his 
right of subrogation under section 92 agatnst Ius co· mortgagors be entl tied to 
add to the mortgage-money recoverable from them such proportion of the 
expenses properly incurred in such redemption as is attributable to their share 
in the property. 

96. Mortgages by deposit of titJe.deeds.-The provisions hereinbefore 
contained which apply to a simple mortgage sh<~.ll, so far as may be, apply to a 
mortgage by deposit ctf title-deeds. 

97. Repealed by C. P. C. 1908, S. 156 and Sch. F. See Seb. 1. 0. 
XXXIV, R. 13. 

Anomal11us Mortgagn 

98. Rights and liabilities of parties to anomalous mortgages.-ln 
the case of an anomalous mortgage the rights and liabilities of the parties 
shall be determined by their contract as evidenced in the mortgage deed and 
so far as such contract does not extend, by local usage. 

99. Attachment of motgaged property.-Repea[tJd by the Code of Civil 
Proc1dure, 1908 (Act V of 1908), S. 150 and Sch. V. 

Charges 
IUO. Charges.-Where immovable property of one •person is by act of 

panics or operation of law made security for the payment of money to another, 
and the transac Lion docs not amount to a mortgage, the latter person is said to 
have a charge on the p :operty ; and all the pro·;isions herdnl.Jefore contained 
which apply to simple mortgage shall, so far as may be, apply to such charge. 

No thing in this section applies to the charge of a trustee on the truH 
property ~or expenses prope.rly incurred in the exec uti o~ of his .trus.t, and save 
as otherwue expressly·provJded by any law for the tlme bemg 111 force, no 
charge shall be enforced against any property in the hands of a person to 
whvm such property has been transferred for considerati·>n and without notice 
of the charge. 

101. No-Jnerger in the case of subsequent encumbrance. -Any 
mCirtgagee of or ~eraon having a charge upon, ·immovable property or any 
transferee from such mortgagee or chargc-hfllder, may purchase or otherwi~e 
acquire the rights in the property of the mortga~or or owner, as the case may 
be, without thereby causing the mortgage or charge to be merr.~ed as betwecu 
himself ancl any subsequent mortga_5ee of, or person having a subsequent 
charge upon, the same property, aud no such subsequent mortgagee or charge 
holder si1all be entitled to foreclose :Jr sell su..:h property Without rcJe min;,:
the prior mortgage or char:;e, or otherwise tha11 subject thereto. 

Notiet on Twdtr 
102. Service or tender on to agent.-Where the person un or t J wh,Jm 

ar.y notice or teuJer is to be served or maJe under this Chapter doe1 not 
reside in the district in which the mortgaged property or some part thereof is 
situate, service or tender on or to an agent holding a general po·.vcr of attoiney 
from such person or otherwise duly authorized to accept such service or tender 
shall be deemed sufficieu,. 

Where no person or agent on whom 11uch notice should be served can be 
found or is known to the person required to &ervc the notice the latter pcr11on 
may apply to any Court in which a suit might be brought for redemption of 
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the n ortga~ed property and such ~ourt sha~l direc~ in what man
ner such nouce shall be __sc.rvcd,and any not1ce served m compliance wilh direc
tion shall be dcemd sufhc1ent : 

Provided that, in the case of a notice required by section 88, in the 
of a deposit, the application shall be made to the Court in which the ue;~i~ 
has been made. 

Where no person or agent to whom such tender should be made ca 
found or i~ ~nown to the p~rson ?esiring t<;' m~ke the tender, the latter pe1; be 
may deposit m any Court m wh1ch the su1t m1ght be brought for redem t~on 
of the mortgaged propc:rty the amount sought to be tendered, and such d~ 10.0 
shall have the effect of a tender of such amount. P0 Slt 

103. Notice, etc. to .or by person incoiUpetent to contract.-WI 
under the provisions of th1s Chapter, a notice is to be served on or b lcre. 
tender or deposit made or acce~ted or taken out of Court by, an Y. or a. 
incompetent to contract. such not1ce may be served on or by tender a"! derson 
made, accepted or taken by the legal curator of the property of such eposit 
but where there is no such curator, and it is requisite or desirable in t.fec~son ; 
ests of such person that a notice should be served or a tender 10ter
made under the provisions of this Chapter application may bern· o_r deposit 
Cour.t in which:" suit ~ight be brought for ~he rede?lption of the tn~~e ~o any 
apponlt ~ guard1an ~d htem for t~e purpose of servmg or. receiving l>etg~ge to 
such notice. or ma~u1g or accept1n~ such tender, or making or taki rv1ce of 
Court such deposit. and for the performance of all consequential a ng Ottt of 
could or oug~n. to be done by such I_Jerson if he were competent to Ct,s Which 
and the prov1swns of Order XXXIL m the First Schedule to. the. Cod~lntract . 
Procedure, 1908, shall so far as ~ay be. apply to such application ~ of Civ·'t 
parties thereto and to the guardian appointed thereunder. ~nd to th~ 

104. l>ower to DJake rules.-The Hi"h Court md.y, frorn tin 
make rules consistent with this Act for carrying out, in itself and in lchto ti.n 

J d. b' t . . h . . t ec le C:ivil u 1caturc;: su JeCt o Its supenntendence, t e pr.>VlSions cou . ollr • 
this Chapter. ta1nec1 its 

CHAPTER V ll. 

Of Leases of Immovable Property 

105. Lease defioed.-A lease of immovable property is a tra 
right to enjoy such property,_ made for a certain time, e_xpress or i;:sr'?r of 
in perpetuity, in consideration of a price paid or promised, or of dJhect, 0 a 
share of crops service or any other thing of value, to be rendered, Pe _lCJne}' r 

'fi • th f h ~ e h r 10d · ' il or on spec1 ed occasions to e trans eror by t e tratlS ere , w o ac lc<l.l} 
transfer on such terms. Cepts th 'lr 

Lessor. lessee. promillm and rent dejined.-The transferor is called tl c 
the transferee is called the lessee, the price is called the premium le les11Q 

tnoney, share service or otl1er thing to be so rendered is called the r' anq_ tLr • 
• • • • ent. 'lt! 

A06. D~aratioo of" certa1n leases in absence of wr1ttell 
or )ocal usage.-In the abstl'Q.Ce of a contract or local law or usa coll.t_..._ 
contrary, a lease of immovable property for agricultural or n:tanufactu~~ to tht 
poses sha1J be deemed to be a leas•! fr,Jm year to year, te~mlna.ble on ng llll e 
of either lessor or lessee. by six monttts• notice expiring With the end ~h.e PI\ l', 
of the tenancy ; and a lease of immovable property for ~.my OLher Pur~:; a y~~t 
be deemed to be a lease from month to month, terw!nable, on the se aJ.., l' 

either lessor or lessee. by fiifteen days' notice expiring With the end of a. Pct.rt ~11 
of the tenancy. ll).Qt:l.~ 
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Every notice under this section must be in wtiting signed by or on behalf 
of the person giving it, and either be sent hy post to the party who is il>tended 
to be bound by it or be tendered or delivered personally to such party, or to 
one of his family or servants at his residence or (if such tender or delivery IS 

not practicable) affixcJ to a conspicuous part _of the property. 
107. Leases how :made.- A lease of Immovable property from year to 

year, or for any terms exceeding one year, or reserving a yearly rent, can be 
made only Ly a registered instrument. 

All other lea!es of immovable property may be made either by a regb
tered instrument or by oral agreement accompanied by deli very of posses· 

sion. . . . 
Where a lease of immovable property IS maJc by registered mstrument, 

such instrument, or where there are more instruments than one each such in· 
strument shall Lc executed by both the lessor and the lessee; 

Provided that the State Government may, from time to time, by noti
fication ·in the Official Gazette, direct that leases of immovable property, 
otl er than leases from year to year, or for any term exceeding one year, or 
reserving a yearly rent or any class of such leases, may be made by unregis
tered instrument or Ly ural agreement without delivery nf possession. 

108. Rights and liabilities of leslilor and lessee.- In the absence of 
a contract or local usage to the contrary, the lcs$Or and the lessee of immov
able property, a~ a!?~i~st one an.other ~·espectively, possess the .rights and are 
su\Jject to the llabi1It1es mentwned tn the rules next followwg, or such of 
them as are applicable to the property leased : 

( ,\) Rights and Liabilities of the lessor. 
(a} The lessor is bound to disclose to the lessee any material defect in 

the property, with reference to its intend< d use, of which the [:rmer is, and 
the Jatter is not, aware and which the latter could not, with ordinary care 
discover ; 

(b) the 1 cssM is buunJ un the lt:ss· e's request to put him in possession of 
the property ; 

(c) the lessor shall be deemed to contract with the lessee that'if the 
latter pa~s the rent reserved by the lease and performs the contract, binding 
on the lessee, he may hole' the property during the time limited by the lease 
without interruption. . 

The benefit of such contract shall be annexed to ant.! go with the lessee's 
interest as such, and mil.y be enforced by every person in whom that interest 
is for the whole or any paxt the: euf from time to 1ime vested: 

(B) Rights and Liabilities of the l.esm. 
(d) if during the continuance of the lease, any accession is made to 

the property, such accession subject tc the la~ re~ating to alluvion for the time 
being in force shall be dc<!med to be wmpr~sed m the lease; 

(•) if, by fire, ten pest or flood, or v wlence of an army or of a mob; or 
other irresistible force any material part of the property b~ wholly destroyed 
or rendered t.ubstantially and permanently unfit for the purposes for which it 
was let, the lease shall, at the option of the les&ee be void ; 

Provided that, if the injury be occa11ioneJ by the wrongful act or default 
of the lessee, he sh"ll nut be entitled to avail himself of the benefit of this 
provision. ; . . . 

(f) _1f the lesso.- neglects to make, w1thm a reasonable time after notice, 
any repairs which he is bound to make to the property , the Jessee may make 
the same ltimself, and deduct the cxpenae of such repairs with interest from 
the rent, or otherwise recover it from the : \'l!lr 
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(g) if th~ les~or: neglects to make any payment which he is bound to 
make, and .v1uch, 1f not made bv him is r<!coverable from the le5see or 
against the property, the lcss,~e rna~ mak~ such payment himself, and deduct 
it with interest fro,n the rent, or o~herwise recover it from the lessor ; 

_(h) th~ les.sce .m:~Y even after the determination of the leaie remove. at 
any ti_m,: wlul."t •le IS In possession of the property leased but not afterwards, 
~ll th1ngs w~uch h_e has attached to the earth ; provided he leaves the property 
In the state 111 wluch he received it . 

(i) when a lease of uncertain • duration determ~nes _by an~ means except 
the fault of the lessee, he or his legal representatiVe Is entitled to all the 
crops plan ted or sown by the lessee "nd crrowitlO' upon the property when th 

· d f ... "' " d e lease d~tennmes, an to ree in:!;ress and egress w gath<:r an carry them ; 
(J} the lessee may transfer absolutely or by way of mortgage or sub. 

lease the whole or any part of his interest in the property, and any transfe 
of such inwrcst or part rnay a 5ain transfer it. The lessee shall not rbe 
reason ouly of such transfer, cease to be subject to any of the liabdit" '! 
attachiug to the lease ; le:s 

nothinf;; in this clause shall be deemed to authorize a tenant havin 7 

untransferable right of occupancy the farmer of an estate in respect of 'Vgh_an 
d · · ' f ' lcl default has been ma e 1n paying revenue or the lessee o an estate und l 

m.anagemcnt of a Court of Wards t~ assi<Yn his interest as such t:r the 
fanner ur lessee ; ' 0 Harn, 

(h) the lessee is bound t::> disclose to the lessor any fact as to the 1 
or ex: tent uf the it~tere:.t which the lessee is about to t~ke, uf which the 1kture 
is and the lessor IS not, awd.re and which materially Jucreases the val S:.t:e 

s~ch interest ; Uc o: 
(l) the lessee is bound to pay or tender, at the proper time and 

the premium or rent to the lessor or his a(}'ent in thi.i behalf; P!ace, 
(m) the lessee is bound rr. keep and ~n the termination of the le . , , h , ase 

restore rhe property In as good condition as it was d.t t e tunt: when 1 • lo 
put in possession, subject only tu the chan~es causel ~y reasonable We~e Wct.s 
tear or irresistible force and to allow the lessor and h1s agc~lts, at all rcr anci 
aLJlc time during the term, to enter upon the prLlpcrty ~nd mspect the asoil~ 
tion thr:reof and give or leave notice of any defect 1n such c~Ill.lit 1 onc~Ilcli. 
when such defect has been caused by any act or def~ult on tne P<trt •. anq_ 
lessee, his servants. u~ agents, he is Lwund to make 1t good Within °~ th~ 
1nonths after such nouce has been given or left ; . th"e~ 

(n) if the lessee becomes aware of any proceedulJ to recove ,_, the Pr 
or any part thereof, or of any encroachment made upon,. or any inter£ 0 P <t·t~ 
with the lessor's right co!lcerning, such property, he lS bound to giv :I -=r•c~.: 
reasonable diligence, not1ce thereof to the Iessur ; . c, '" .i tft 

l_o) the icssee may use the property and it:~ pra_ducts (l~ any) as a 
of 0 rdmary prudence would use the1n if they were h1s ~wn • but hell). Per80 rl 
use, or yermlt auother tt. use, the property for a purpo~e. other than t~st ll.o 
which 1t wa~ leased, or fell or sell timber on work or mmes or quar ~•at f t 
open when the lease ~.,~s g.rantt:d, or commit any other act which is ~t:.:~ ll.~~ 
uve or permanently lUJUrious thereto . C.:~tr 4 

(P; he n1ust uot, wi tho~t the less~r's consent, t:r_ect on the ProPer ~ .. 
Pe .. manent strut;turc;, except 10r a"dcultural purp·Jses • . b ty ,. 

~ · , ::. 1 ,.;ee 1s a d '""4y (q) on th.:: dc:term1aat10n of the lea;~;;, the e un to 
lessor 1 nto possession of the property. h 1 Put tl). 

· 109. Rights of les11or'e tran8 feree.-If t e . e~sor transt C:: 
t~ropeny leaacd, or any part thereof, or a.ny part of hu Interest the~;.• tQ_ 

6 •ll., tQ_: 
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transferee, in the absence of a contract to the contrary, shall possess all the 
rirrhts. and, if the lessee so elects, be subject to all the liabilities of the les.sor as- to the propcr\y or part transferred, to so loog as he is the owner of It; 
but the lessor shall not, by reason only of such transfer, cease to be subject 
to any of the liabilities imposed upon him by the lease, unless the lessee 
elects to treat the transferee as the person liable to him : 

Provided that the transferee is not entitled to arrears of rent due before 
the transfer and that, if the lessee, not having reason to believe that such 
transfer has been made, pays rent to the lessor, the· lessee shall not be liable 
to pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what proportion 
of the premium or rent reserved by the lease is payable in respect of the part 
so transferred, and in case they disagree, such determination may be made by 
any Court having jurisdiction to entertain a suit for the possession of the 
property leased. 

110. Exclusioq of day on which ter.m commences.-Where the 
time limited by a lease of immovable property is expressed as commencing 
from a particular day, in computing that time such day shall be exc•uded. 
Where no day of commencement is named, the time so limited begins from 
the making of the lease. 

Duration of lease for a year.-W.here the time so limited is a year or 
a number of years, in the ab£ence of an express agreement to the contrary 
the lease shall last during the whule anniversary of the day from which such 
time COllllllences, 

Option to deterDline lease.-Whcre the time so limited is expressed 
to I.Je terminable before its expiration, anti the lease omits to mention at whose 
option it is so terminable, the lessee, and not the le~sor, shall have such 
option. 

111. DeterDlination of lease.-A lease of immovable property deter· 
oJinea-

(a) by efflux of the time limited thereby ; 
tb) where sul;h time is limited conditionally un the happening of some 

event-by the happenmg of such event ; 
(c) where the interest of the lessor in the property terminates on, or his 

power to dispose of, the same extends only to the happening of any event-
by the happening of sucl1 event ; 

(d) in case the interest of the lessee and the lessor in the whole of the 
property becomes vested at the same time 111 ~nc person in the same right ; 

(e) by express surrender ; that is to say, m case the lessee yields up his 
interest under the lease to the lessor by mutual agre;:ement between them ; 

(j) by implied surrender; 
(g) by forfeiture ; that is to say,-(1) in case the lessee breaka an 

express condition which provides that on oreach thereof the lessor may 
re·enter * * * or (2) in case the lessee renounces his character as such I.Jy 
setting up a title in a third person or Ly claiming title in himself ; or (3) the 
Jessee is adjudit:ated an iuaolvent and the lease provides that the lessor may 
re-enter on the happening of such eveut and in any of these cases the lessor 
or his transferee gives notice in writi11g to the lessee of the intention to deter
mine the lease ; 

(h) on the expiration of a notice to determine the lease, or to quit, or 
of intention to quit, the property leaaed, duly given by one party to the other. 
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Co.~nments 
Illustration to Claus• (f) 

A lessee accepts from his lessor a new lease of the property leased, to 
take effect during the continuance of the existing lease. This is an implied 
surrender of the former lease, and such lease determines thereupon. 

EJ!lux of time mt>ans the expiration of time fixed in the lease. After the 
expiration mentioned in the lease the lessee can be ejected without notice of 
eviction being <Yiven-Md. Fa;;ihzamun v. Anwar Hurain, 1932 A. 914. 

Express su~render means surrender to by acts of parties. This does not 
require any formal deed of surrender. A surrend.:r the landlord does not 
require any registered document-Brojonath v. Moheshwar, 28 C. L.J. 220. 

112. Waiver o£ forfeitqre.-A forfeiture under section 113, clause (g) 
is waived by acceptance of rent which has become due since the forfeiture 
or by distre5s for such rent, or by any other act on the part of the lessor show: 
ing an intention to treat the lease as subsisting: 

Provided that the lessor is aware that the forfeiture has been incurred . 
Provided alsv that, where rent is accepted after the: institution of a suit 

to eject the lessee on ground of forfeiture, such acceptance is not a waiver. 
Co.~n~nents 

Wail7er forf6iture.-;-This section lays down that if a lessor, knowing that 
a forfeiture has been ancurred. does any act whereby he acknowledges t} 
continuance of the tenancy at a later period, he thereby waives su 1h 
forfeiture. c 

113. Waiver o£_ notice to quit.-A notice given under section lll 
clause (h), is waived, wath express or implied consent of the person to who ' 
it is given, by auy act nn the part of the P< rson giving it showing an inte tn 
tion to treat the lease as subsisting. - n. 

Illustrations 
(a) A, the lessor, gives B, the lessee, notic-e to quit the property lea 

The notice expires. B t~nders, and A accepts, rent which has become du se?. 
respect of the property s1nce the expiration uf the notice. The notic~ 1!t 
waived. 1S 

(b) A, the le~sor, gives B, the lessee, notice to quit the property le 
The notice expires, and B rt:mains in possession. A gives to B, as lesl!eased. 
second notice to quit. The first natice is waived. e, <t 

114. Relief against forfdture for uou-pay.~nent o£ rent.- Wh 
lease of immovable property has determined by forfeiture or non-pay ere <t 
of rent, and the lessor su.es to eject the lessee, if at the hearing of the ~e!'t 
the lcssco e pays or tenders to the les~or the rent in arrear, together with int Ult, 
thereon and his tull co~ts of the suit, or gives such security as the crest 
thi~ks sufficie1~t fur making such ~aymc.nt within fifteen days~ th.e Coun ;:1•q_ 
in heu of makmg a decree for eJeCtment, pass an order rehevmg the le cty, 
against the fo:feiture and thereupon the lessee shall hold the property le:see 
as if the forfc1 ture had not occurred. 8~cl 

114-A. Relief against. forfeiture in certain other cases.-Wh 
lease of i mnv~vablc property has dctcrmiued by forfeiture or breach 0~re .._ 
express con':lition which provides that on breach thereof the lessor llla <l.l)_ 

enter, no su1t for ejectment shall lie unless and until the lessor hi:ls serve~ re. 
the lessee a notice in writing- Otl. 

(a) specifying the particular breach complained of; and 
(b 1 if the breach is capable uf remedy, requiring ,•the lessee to 

the breach ; 
remedy 

time from the date of the ~erv 1· and the lessee fails, within a reasonable 
the notic,~, ln remedy the breach; if it is ce 

capable of remedy, Of 



44 THB T.aANSFER OF PROPERTY ACT [S. 119 

Nothing in th!s section shall apply to an express condition against the 
aJsigning, under-letting, parting w.it.h the P?ssession, or ~isposing of the pro
perty leased, or to an express cond1t1on relatmg to forfeiture in case of non· 
payment of rent. 

115. Effect of surrender and forfeiture on under-leases.-The 
surrender express or implied, of immovable property does not prejudice an 
under-lea'se of the proper~Y. or any par.t thereof previously granted by the 
lessee, on terws and conditions !Ubs.ta.ntially the same (except as regards the 
amount of rent) as those of the ongmal lease ; but, unless the surrender is 
made for the purpose of obtaining a new lease ; the rent payable by, and the 
contracts binding on, th~ under-lessee shall be respectively payable to and 
enforceable by, the lessor. 

The forft>iture of such a leate annuls all such under-leases, except where 
suc:h forfeiture has been. r;rod~ced by the lessor in fraud of the under·lessee, 
of relief at:ainst the forfe1turt IS granted under section 114. 

116. Effect of holding over.- If a lessee or under-lessee of property 
remains in posessir·n thereof <Jfter the determination of the lease granted to 
the lessee, and the lessor or hi~ legal representative accepts rent from the 
lessee or under· lessee, or otherwise asser £S to his continuing in possessiou, the 
kase is, in the absence of an agreemGnt to the contrary, renewed frcm year 
to vear or !rom month t<J month, according to the purpos~ fr.r which the pro· 
pe;t) is leased, as specified in section I 06. 

Illustrations 

. .2) A lets a house to B for five years. B underlcts the house to Cat a 
m(lntl;ly rent of Rs. 100. The five years expire, but C continue~ in po~session 
of the house and pa) s the rent to A. C's lease is renewed from month to 
month. . 

(b) A lets a farm to B for the hfe of C. C dies, but B continues in posses· 
sion with A's assent. B's lease is renewed from year to year. 

117. Exe01ption of leases for agricultural purposes. -None of 
the provisions of the Chapter apply to leases for agricultural purposes, except 
in so far as the State Government * * * may, by notification puuli shed in the 
Otl1cial Gazette, declare all or any of such provisions to be so applicable in 
the case of all or any of leases, together with, or subject to, rhose of the local 
Jaw, if any, for the time being in force. 

CHAPTER VI 

Of Exchang1s 
118. "Exchange" defined.-When two persons mutually transfer the 

ownenhip of one thin~~ for the owners~ip ?f another, neither th!~g or both 
things being mrmey only, the transactiOn IS called an "e>..change. 

A transfer of property in ~ompletion of an exchange can be made only 
in manner provided for the transfer of such property by sale. 

119. Right of party deprived of thing received in exchange.-lf 
any party to an exchange or any person claiming through or under such party 
is by reason of any defect in the title of the other party deprived of the thing 
or any part of the thing received by him in exchange, then, unless a contrary 
intention appears from the terms of the exchange, such other party is liable 
to him or any person claiming throu~h or 'under him for loss caused thereby 
or at the option of the perso!! so deprived, for the return of the thing trans
ferred, if still in the possession of such other party or his legal representative 
or a transferee from him without conaideration. 
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120. Rights and liab·I"t. f • Save as otherwise provided 
in this Chapter each party ha~ 1 thles ~ hparude•.is sub!.J·ect to the liabilities of 

II h h" e ng ts an d . b" h a1. sbe. 1~r_. as tfo tbat w tch he gives, and has the rights, an tS su uect tot e 
ta 1 lttes o a uyer as to that which he takes. 

Comments 
Rights f/nd liabiLities nf parti.Js.·-In exchange, each party is in the position 

of a sel_l~r as well as buyer. In respect of the property he transfers he is in 
the .P.OSltlOn of a seller and i 11 respect of the property he takes, he is in the 
pos1 tton of a buyer. 

121. Exchange of :anoney.-On an t>xchange of money, each party 
therehy ""arrants the genuineness of the money given by him. 

CHAPTER VII 

OJ Gifts 

122. "'Gift" defined.-' Gift' is the transfer of certain existing movable 
or immovable property made voluntarily and without consideration by one 
person, called the donor, to another, called the donee, and accepted by or on 
behalf of the donee. 

Acceptance when to be made.-Such acceptance must be made during the 
lifetime of the donor a.nd while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 

123. Transfer how effected -For the purpose of_ making a gift of 
immovable property, the transfer must be effected by a registered instrument 
signed by or on behalf of the donor, and attested by at least two witnesses. 

For the purpose o~ making a gift of movable prope~ty, transfer may be 
effected either by a registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods may be delivered. 

124. Gift of existing and future property.-A gift comprising both 
existing and future property is void as to the latter. 

125. Gift to several, of whom one does not a~cept.- A gift of a 
thing to two or more donees, of whom one dots not accept It, is void as to the 
interest which he would have taken had he accepted. 

Il6. Wheo gift may be &uspended or r~voked.-The donor aud 
donee may auree that on the happenin;5 of any spectfied event which does n.:-H 
depend on tl~e will uf the donor a gift shall ue suspende~ or _revoked ; but a 
gift which the parties agree sha~l t.Je revocaole ·Nholly or 111 part, at the mere 
will o( donor, is void wholly or 111 part as the case may be. 

A gift may also be ~e~oked in any of th~ cas~" (save wat~t or . failure ot 
cc_nsidcration) in which, tf tt were a contract, It mt,.ht be rescmdeo.. 

Save as aforesaid, a gift cannot be revoked. 
Nothing contained in this. section s~all be deemed to affect the rights of 

transferees for consideration wnhout notice. 
Illustrations 

(a) A gives a field to B, reserving to himself ~ith B's a~se~t, ~he ri~ht to 
take back the field in case B and his de~cendants ~~e before • dies Wtthout 
descendants in A's lifetime, A may take back the ticld. 
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(b) A gives a lakh of rupees to B, reserving to himself with B's assent 
h right to take back at pleasure Rs. 10,000 out of the lakh. The gift holds 

t e d as to Rs. 90,000, but is void as to Rs. 10,000, which continue to 
goo A 
belong to . 

127. Oaerous~ gift.-Where a gift is in the form of a single transfer to 
arne person of several things of which one is, and the others are not, 

~e dened by an obligation, the donee can take nothing by the gift unless he 
a~:epts it fully. 

Where a gift is in the form of two or more separate and independent 
n<fers to the: same person of several things, the done~ is at liberty to accept 

~: ~f them and refuse the others although the former may be beneficial and 
he later onerous. 

t oaerous gift to disqualified persoa.-A donee not competent to 
tract and ·acceptin.g property burdened by any obligation is not bound by 

C£?0 acceptance. Bu~ 1f, after becoming competent to contract, and being 
hJS re of tbc obligation, he retains the property given, he becomes so bound. 
awa lltu.strations 

(a) .A has shares in X a.prosperous_joint sto::k company and also .shares 
. r, a jomt stock company m dlfliculue~. Heavy calls are expected m res· 
1~ct' of the shares in Y. A. gives B all his shares in joint stock company. B 
~efuses to accept_ the share tn r. He cannot take the share in X. 

(b) A, havmg. a lease for C) term of yea~s of a house at a ren.t w~ich he 
d his representatives are bound to pay dunng the term, and wluch 1s more 

~;au the hoUSi; can b~ let for, gives to B the lease, also as a sep.uate and 
. dependent transaction, a sum of money. B rcluses to accept the lease. He 
~es not, by his refusal, forfeit the money. 

128. Uaiversal dooee.-Subject to the provisions of section 127, 
where a gift consists of the donor's. w.h?l.e property, the donee is .personally 
)"able for all the debts due by and hab1ht1 es of the donor at the tlme of the 
\ft to the extent of the property comprised therein. 

g 129 Saviag of deaado as mortis causa and Muhammadaa law.-
1\:othing in this Chapte-r relates to gifts of movable propert} made in contem· 
plation of death, or shall be deemed to affect auy rule of Muhammadan law. 

CHAPTER VII I 

Of Transfer of Actionabl1 Claims 
130. Trausfer gf actioaable claims.-~1) The transfer of an action

able claim whether with or without consideration shall be effected only by 
the execution of an instrument in writing signed by the transferor or his duly 
authorised agent, and** shall be complete and effectual upon the execution of 
such instrument, and thereupon all the rights and remedies of the transferor, 
whether by way of damages or otherwise, shall vest in the transferee, whether 
such notice of the transfer as is hereinafter provided bt given or not: 

Provided that every dealing with debt or other actionable claim by the 
debtor or other person from or against whom the transferor would, but for 
such instrument of transfer as aforesaid, have been entitled to recover or 
enforce such debt or other actionable claim, shall (save where the debtor or 
other persrm is a party to the trans'cr or has received express notice thereof 
as hereinafter provided, be valid as against such transfer. 

(2) The transferee of an actionable claim rno\y, upon the execution of 
such instrument of transfer as aforesaid, sue or institute proceeding for the 
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the same in his own name without obtaining the transferor's consent to 
such suit or proceedings and with0ut making him a party ther~to. 

Exception.-Nothing in this section applies to the transfer of a marine or 
fire policy of insurance or affects the; provisions of section 38 of the Insurance 
Act, 1938. 

Illustrations 
(i) A owes money to B, who transfers the debt to C. B then demands the 

debt from A, who, not having received notice of the tr<1 nsfer, as prescribed in 
Sec. 131, pays B. The payment is valid, and C cannot sue A for the 
debt. 

(ii) A effects a policy on his own life with an Insurance Company and 
assigns_ it to a Bank ~or se~uring the _payment o_f an existing or future debt. 
If A d1es, the Bank IS entitled to receive the policy and to sue on it without 
the concurrence of A's ~~ccutor, su?ject to the proviso in sub-section (li of 
Sec. 130 and to the prov1s1ons of sectwn 132. · 

BO-A. Transfer of policy of marine insurance.-(1) A policy of 
ltlarine insurance may be trasferred by assignment, unless it contains te 
expressly prohibiting assignment, and may be assigned either before or a~~; 
loss. 

(2) A policy of marine insurance may be assigned by endorsement thereon 
on in any other customary manner. 

(3) Where the insured person has parted with or lost his intere:it in th 
subiect·matter insured, and has nut, before or at the time of su doing cxpr le· 

~ dl . l . b . • ess y or ixnp}ie_ y agre.ed tO ass1gn t 1e puhcy, any su sequent assignment of the 
Policy 1s moperatlve : 

Provided that nothing in this sub-section affects the assignment of a 
Policy after lo_ss. . . 

(4) Notlung m clause (c) of section 6 shall affect the provisions of this 
section-

131. Notice to be i~ writ~ng ~igned.-Every notice of transfer of 
actionable claim, shall b~ m "':'ntmg, s1gned by the transferor or his agent d a.n 
Etuthorized in this behall, or, 111 case the transferor refuses to llign, b uly 
transferee ot his aaent, allLl shall ~tate tl1e na,ne and address of the tr"' 1'! the 

.. ., ~ . . 1 1 . fh .. n erec 132. Liability of transteree of actaon ab e c aun.- e transf · 
an actionable claim shall take it subject tu all ttlt: liabilities and e ere_e. of 
t 0 which the transferor was subject in respect thereof at the date quflttes 

o the 
transfer. 

ltlustrations 

'i) A Lransfers to C a debt to him by 8, A being ~hen indebted t B 
Sues B [or the debt due by B to A. In such sui~ B is entltlel to set off th~ d• C 
clu bY A to him although C was unaware of H at the d<~;te of such tran f ebt 

e (ii) A exec~ted a l:lond in favour of B under Circumstances \i ~r. 
~tlt'tl·d the former to have it delivered up and cancelled. B assigns the b v~ch 
C tolr"value and without notice of such circumstances. C cannot enforocn hto 
b '' .• e t e 

ond agamst A. 
133. ·warrantY of lilolvency of debtor.-Wherc. the transferor 

clebt warrants the solvency of the debtor, the warranty, ~~ the absenc of a 
(!ontract to the contrary, applies onl)' to his solvency at th~ time of the tra e ~l a 
-~d 1•• limited where the transfer is made for consideratiOn to the arno ns er, 

" ' · unt or \>alue of such consideration. 
134. Mortgaged debt.-Where a debt i1 tramferred ~or the Pur 08 

~Securing and existing or future debt, the debt IO transferred, tf received pby eth~ 
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transferor or recovered by the transferee, is applicable, first in payment ot 
the costs of such recovery · secondly in or towards satisfaction of the amount 
fur the time being secured' by the tr~nsfer ; and the residue, if any,.-belongs 
to the transfcrur or other person entitled to receive the same. , 

135. Assignment of rights under fire policy of in.surance.-E":ery 
as~ignee, by endorsement or other writing of a policy of Jll~urance agamst 
fire, in whom the property in the subject insured shall be absolut~ly ~ested 
at the date of the assignment, shall !lave transferred and vested m h11n .all 
rights of suit as if the contract contained in the policy had been made wHll 
himself 

135-A. Assigmnent of rights under policy of marine insurance.
( 1) Where a policy of marine insurance has be~n assigned su as to pa~s the 
beneficial interest therein, the assignee of the pdicy is entitled tu su~ t.hereun 
in his own name ; and the defendant is entitled to make defence an smg out 
of the contract which he would have been entitled to make if the action had 
been brought in the name of the rerson by or on behalf of whom the 1J)licy 
was effected. 

(2) Where the insurer pays for a total loss, either of the wholt!, or, in 
the case of goods, of ~ny apportionablc part, of the subject·mattcr insured, ~1e 
thereupon becomes entitled to take over the interest of th.: msured person 1n 
whatever rua.y remain of the subject-matter so paid for, anti he ~s therc:by 
subrogated to all the rights and remedies of insured pcrsoa u1 and m r.:spect 
of that subject-matter as from the time of the ca.r.uahy causing the los~. 

(3) Where the insuret pays for a. partial los3, he a.cq Uires n? title to the 
subject-matter insured, or such part of 1t "s may reruaiu, but hc u thereupuu 
subrogated to all rights and remedies of the insured person as hum the uwe 
of the casualty causing the los~. in so iar as the insured person has beeu 
indemnified by such payment for the loss. 

(4) Nothing in clause (e) of section 6 shall affect the provisions of this 
leCtion. 

136. Incapacity of officers connected with courts of justice.
No judge, legal practitioner or officer conn<~ cted with any Court uf Justice 
~hall buy or traffic in, or stipulate for, or auree to receive any share of, or 
interest in, any actionable cla1m, and no C~urt of Justice shall enforce, at 
his insta:1ce, or at the instance of any person claiming by or through him, 
any actionable claim, so dealt with by him aa aforesaid. 

137 Saving of negotiable instrument•, etc.-Nothing in the fore
going secti<.ons of this Chapter applies to stocks, shares or debentures, or to 
instruments .which are for the time being, by l<~.w or custom, ne~otiable, or to 
any mercantile documeut of title to goods. 
. Explanation,-Th:c expression "mercantile docume?t of title to goods" 
mcludes a bill of ladmg, dock warrant, warehouse keeper s certificate, railway 
receipt, warrant or order for the delivery of goods and any u\.her document 
used in the ordinary course of business ;;.s pr:>of of the possession or control of 
goo.ds, or authorizing or purporting to authorize, e1ther by endorsement or by 
dehvery, the possessor of the ducument to transfer or receive goods thereby 
rep• esented. 
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