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THE TRANSFER OF PROPERTY ACT

(ACT NO. 1V OF 1882)

[As amended by Act XX of 1929, Act V of 1930, Act XXXV of 1934 ara
the Go'x);ammant of India (Adaptation of Laws) Order, 1950].

An Act to amiend the law relating to the transfer of property
by act of parties.

Preamble.—Whereas it is expedient to define and amend certain parts
of the law relating to the transfer of property by act of the parties ; it is hereby
enactced as follows 1 —

CHAPTER 1
Preliminary

1. Short title.—This Act may be called the Transfer of Property Act,
1882.

Commencement.—[t shall come into force on the first day of July, 1882.

Extent. .--It extends, in the first instance, to the whole of India except
the territories which, immediately before the st Novewnber, 1956, were comp-
rised in Part B States or in the States of *Bombay, Punjab, and Delhi.

But this Act or any part thereof may, by notification in the Officjal
Gazette, be extended to the whole or any part of the said States by the State
Government concerned.

And any State Quvernment may, * * frowm lime to time, by notification
in the Official Gazette, exempt, cither retrospectively or prospecuvely, any
part of the territories administercd by such State Government from all or any
of the following provisions, namely :

Scction 54, paragraphs 2 and 3, 59, 107 and 123.

Notwithstanding aaything in the foregoing part of this scetion, section
54, paragraphs 2 and 3, 59, 107 and 123 shall not extend or be extended to
any district or tract or country for the time being excluded fron the operation
of the Indian Registration Act, 1908, under the power conferred by the first
section of that Act, or otherwise.

2. Repeal of Acts.—In the territories to which this Act extends for
the time being the enacunents specified in the schedule hereto annexed shall

be repealed to the extent therein menioned. But nothing herein contained
shall be deemed to affect—

*Sub. by the Adaptation of Laws (No. 2) Order of 1956.
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Saging of oertain enactments, incidents, rights, liabilities, ete. (a) the provis-

f enactment not hereby expressly repealed;

p) any term or ir.xcidents of any contract or constitution of property
hich aré consistent with the provisions of this Act, and are allowed by the

;:xw for the time being in force;

(c) any right or liability arising out of a legal relation constituted before
this Act comes into force; or any relief in respect of any such right or
Jiabillty 5 ©°F ) ]

(d) save as provided by section 57 and Chapter 1V of this Act, any
(ransfer by operation of law, or by, or in execution of, a decrec or order of a
Court of compctcn.t Jurisdiction,
and nothing in thesecond chapter of this Act shall be deemed to affect

L] * % *

ions O

an rule o
Mohammadan * *  law.
3. Interpretation clause.—In this Act, unless there is something
gnant in the subject or context—
«jmmovable property” does not include standing timber, growing crops,
or grass,
vijpstrument’’ means a non-testamentary instrument,
wattested’’, in relation to an instrument means, and shall be deemed
always to have gneant. alteSle.d by two or more witnesses each of whom has seen
the cxcqutant sign or affix his mark to the instrument; or has seen some other
person sign the Instrument in the presence and by the direction of the execut-
ant, or has received from thq executant a personal acknowledgment of his
signature of mark, or of the signature of such other persons and each of whom
has signed the instrument in the presence of the executant, but it shall not be
necessary that more tha}l one of such witnesses shall have been present at the
same lime, and no particular form of attestation shall be necessary;
uregistg.rcd” means registered in any part of the territories under the
law for the time being in force regulating the registration of docunients;

«attached to the earth” meang—
(a ;ootcd in tpc earth, in the case of trecs or shrubs;
(b) imbedded in the earth, as in the case of walls or buildings; or

(¢) attached to wpat is so imbedded for the’ permanent beneficial
enjoyment of that to which it is attached;

"actionabl_c claim' means a claim to any debt, other than a debt secured
by mortgage of immovable property or by hypothecation or pledge of movable
property, or to any beneficial interest in movable projerty not in the possession
either actual or constructive, of the claimant, which the Civil Courts recognize
as affording grounds for relief, whether such debt or Leneficial interest be
existent, accruing, conditional or contingent ;

a person is said to have *‘uotice’” of a fact when he

fact, or when, but for wilful abstention from an inquiry :rc tl;:elxi');h kl:v(;lvzzhth!?:
ought to have made, or gress negligence, he would have known it

. Explanation I.—Where any transaction relating o immovablc. property is
required by .13:“’ to be and has been effected by registered instrumcr?t any
person acquiring such property or any part of, or share or interest in, such
property; shall be deemed to have notice of such instrument as from the date of
registration ofs Wh“c“hc property is not all situated in one sub-district, or
wherc the registered instruinent has been registered under sul-section (2)’ of

repu
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section 30 of the Indian chistgation Act, 1908, from the ear]; .
any memorandum of such rc_glst.ercd instrument hag been ﬁl:;tb‘;‘:g °r§ “thch
gistrar within whose Sub-dlsl;‘llct any gart of the Property Whicz hub;ﬁeg-
acquired, or of the property wherein a share or Interest is beip . |
situated: 8 acquired, is

Provided that— .

(1) the instrument has been registered anJ its re
the manner prescribed by the Indian Registrati
made thereunder ;

(2) the instrument or memorandum ‘has been dul t
the case may be, in books kept under section 5] of th ) cr;x :;(:id or filed, as

gistration Completed in
on Act, 1908, and the rules

; at Act

(3) the particulars regarding the transaction tq v

relates have been correctly entered in the index kept ung
Act.

hich the instrument
€r section 55 of that

Explanation 11—Any person acquiring any Immovable pro ert
share or interest in any such property shall be deemed to havpe le)otizeogfltl}l,yc
title, if any, of any person who 1is for the time being in actual possession
thereof.

Explanation 111.—A person shall be deemed to haye had notice of an
fact if his agent acquires notice thercof \:vhust acting on his behatt o
course of busincss to which the fact is material :

provided thas, if the agent fraudulently .conceals the fact, the prinei
shall not be charged with notice thercof as against any person ::Vh(: \:a;;r;nc:;::l
to or otherwise cognizant of the fraud. party

4, Enactments relnﬁl}g to contracts to be taken ag part of Contract
Act.—The chapters and seetions of this Act which relate to contracus shall be
taken as part of the Indian Coutract Act, 1872 ;

And section 54, paragraphs 2, 3, 59, 107 and 123

shall be read -
mental to the Indian Registration Act, 1908, as supple

——

CHAPTER 11

Of Transfer of Froperty by Act of Parties
(A) Transfer of Property, whether movable or immovable,

5. “Transfer of Property’’ defined.—In the following section *irang.
fer of property’’ means an act by which a li\{ing Person conveys property, j
present or in future, to one or more other living persons or to himself, or to
himself and one or more uther living persons ; and *to transfer property® ig to
perform such act.

In this section ‘living person’ includes a company or assaciation or body
of individuals, whether incorporated ornot, but nothing herein contained
shall cficct any law for the time being in force relating to transfer of property
to or by compaties, associations or bodies of individuals.

6. What may be transferred.—Property of any kind may by trans-
ferred, except as otherwise provided by this Act, or by any other law for the
time being in force.

(@) The chance of an heir-apparent succceding 1o an estate, the chance
of a relation obtaining a legacy on the death of a kinsman, or any other mere
possibility of a like nature, caunot be transferred. -

me: : right of rc-entry for breach of a condition subsequent cannot
be transferred to anyone cxcept the owner of the property affected thereby.
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apart from the dominant herit-
(c) An easement cannot be transferred ap the .

age. oo ) .
(d) An interest in property restricted in its enjoyment to the owner
personally cannot be transferred by him.

(dd) A right to futurce maintenance,
red or determined, cannot be transferred. ecred

(6) A mere right to sue cannot be trans erred.

(f) A public office cannot be transferred, norlcan the salary of a public
officer, whether Lefore or after it has become payable.
naval, air force and civil pensioners of
be transferred.

in whatsoever manner arising, secu-

(g) Stipends allowed to military,
the Government and political peusions cannot
so far as it is opposed to the nature of
lawful object for consideration within
1872, or (3) to a person

(k) No transfer can be made (1) in
interest affected thereby or (2) for an un
the meaning of section 23 of the Indian Contract Act,
legally disqualified to be a transferee. .

(5) Nothing in this sectionshall be decmed to authonse.a tenant having an
untransferable right of occupancy, the farmer or an estate in respect of which
default has been made in paying revenue, or .thc. lessee of .an estate under the
management of a Court of Wards, to assign his interest as such tenant, farmer
or lessee.

7. Persons competent to transfer.—Every person competent ta con-
tract and entitled to tranaferable property, or authorized to dispose of transfer
able property, not his own, is competent t0 grgmsfcr such property, either
wholly or 1n part, and either absolutely or conditionally, in the circumstances,
to the extent, and in the manner allowcd and prescribed by any law for the
time being in force.

8. Operation of transfer.—Unless a diffcrent intention is expressed
or necessarily implied, a-transfer of property passes forthwx‘th to the transferee
all the interest which the transferor is then capable of passing in the property,
and in the legal incident thereof.

Such incidents include, where the property is land, the easement an-
ncxed thereto, the rents and profits thercof accruing after the transfer, and all
things attached iv the carth ;

and, where the property is machinery attached to the earth, the mova-
ble parts thereof ;
and, where the property is a house, the casements annexed thereto, the rent
thereof accruing afier the wransfer and the locks, keys, bars, doors, windows
and all other things provided for permanent use therewith ;

and, where the property is a debt or other actionable cl'aim, the secur-
ities therefor, (except where they are also for other debts or claiins not trans-
ferred to the transferee), but not arrears of interest accrued before the trans
fer ;

‘ and, where the property is moncey or other property yielding income, the
_ interest or income thereol accruing atter the transfer takes effect.

' .9. Oral trannfer.. —A transfer of property may be made without wri-
ting in cvery case in which a writing is not expressly required by law.

10. Condition' restraining alienation,—Where property is transferred

subject to a condition or limitation, absolutely restraining the transferee or
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any person claiming under him from parting with, or disposing of, his interest
in the property, the condition or limitation is void, except in the case of a
Lease where the condition is for the benefit of the lessor or those claiming
under him : provided that property may be traasferred to or for the benefit
of a woman (not beirg a Hindu, Muhammadan, or Budhhist), so that she
shall not have power during her marriage to transfer or charge the same or
her beneficial interest therein.

11. Restriction repugnant to interest, created.—Where, on a trans-
fer of property, an interest therein is created absolutely in favour of any
person, but the terms of the transfer direct that such interest shall be applied
or enjoyed by him in a particular manner, hc shall be entitled to receive
and dispose of such inte rest as if there were no such direction.

Where any such direction has been made in respect of tne piece of
immovable property for the purpose of securing the beneficial enjoyment of
another picce of such property, nothing in this section shall be deemed to
affect any right which the transferor may have to enforce such direction orany
remedy which he may have in respect of a breach thereof.

12. Condition making interest determinable on insolvency or
attempted alienation.—When property is transferred subject to a condition
or limitation making any interest therein, reserved or given to for the benefit
aof any person, to cease on his becoming insolvent or endeavouring to transfer
or dispose of the same, such condition or limitation is void.

Nothing in this section applies to a condition in a lease for the benefit
of the lessor or those claiming under him.

13. Transfer for benefit of unborn person.—Where, on a transfer of
property, an intcrest therein is created for the benefit of a person not jn
existence at the date of the transfer, subject to a prior interest created by the
same transfer, the interest created for the benefit of such person shall not
take cffect, unless it extends to the whole of the remaining interest of the
transferor in the property.

lilustration

A (ransfers property of which he is the owner, to B, in trust for 4 and
his intended wife successively for their lives and, after the death of the survi-
vor for the eldest son of the intended marriage for life, and after his death
for A's second son. The interest so created for the benefit of the eldest son
does not take effect, because it docs not extend to the whole of A’s remaining
interest in the property.

14. Rule against perpetuity.—No transfer of property can operate to
crcate an interest which is to take effect after the lifetime of one or more
persous living at the date of such transfer, and the minority of some person who
shall be in cxistence at the expiration of that period, and to whom if he
attains {ull age, the interest created is to belong,

15. Transfer to a class some of whom come under Sections 13
and 14.—If, on a transfer of property, an interest therein is created for the
benefit of a class of persons with regard to some of whom such interest
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. f any of the rules ined in Secti .

1s by reason O contained in Section 13 and 14, such inter-
fal n regard to those persons only and not in regard to thc’whole cl:s:.

oot failsd
_ Transfer to take effect on failare of prior interest.—Where

v , of any rules contained in scction 13 and 14, an interest created
for the pencfit of a person or of a class of persons fails in regard to such person
or the whole cf such class, any interest created in the same transaction and
intended t0 t.akc effect after or upon failure of such prior interest also fails.

17. Direcuon for accumulation.—(l) Where the terms ofa
transfer of property dircct that the income arising from the property shall be
accumUhth either wholly or in part during a period longer than—

(@) the life of the transferor, or
(b 2 period of cighteen years from the date of the transfer,

such direction shall, save as hereinafter provided, be void t
extent to which thc period . during whith the acchmulation iscdi:cég:d c:cc:}clii
the longer of the aforesaid periods and at the end of such last menticned

eriod the ‘propcrfy and the income thereof shall be disposed of as if the
period during which the accumulation has been directed to bc made has

clapsed.

(2) This section shall not affect any direction for accumulation for the
pvrP°S°) °{1" yment of the deb

;) the payment of the debts of the transferor or any i
oy e P the transfor, or y other person taking

(ii; the provision of portions for children or remoter issue of the trans-
feror or of any other person taking any intercst undér the transfer, or ”
(#88) the preservation or maintenance of th :
and such direction may be made ::1c<:ordingly‘?mpcrty transferred:

18, Trgn:?f;l"hpflrpetuity for benefit of public.— ['he restrictions in
sections 15, 162 d 17 shall not apply in the case of iransfer of property for the
benefit of the public 1n the ad.vanccment of religior,, knowledge, commerce
health, safety, or any other object beneficial to mankind. ’ '

19. Vested interest.—\ here ;

19. . , on a transfer of propert

therein i8 created in favour of a person without spccifyir[l)g l:hc Yt.i;!; wltl?:l:::
is to take cffttlof"r n Ferms sgccxfymg that it is to take effect forthwith, or on
the happening of an ev ent which must happen, such intercst is vested 'unlcss
a conuary intention appears ficm the terms of the transfer ‘ ’

A vested interest is not defeated b
. ! the deat
obtains posscssion. Y h of the transferee before he

.B"Pl““‘“o“'—An intention that an interest shall not be vested is not
to be inferred merely from. a provision whereby the enjoyment thereof is
postporlcd, or whereby a prior interest in the same proper{;’ iys riven o: rf:scr\:-
cq to somc other person, or wh.creby income arising from bthc roperty is
dlrcgtgd to be gccumulatcd until the time of enio th property
provisicn that if a particular event shall ha Joyment arrives, or from a
another person. ppen, the interest shall pass to

20. When unborn person acqui .
for his'beneﬁt.—thrc, on a travzfcrre:f ‘l';sot;gtln;:“.s: °': tt}:l':ane.r
created for the benefit of a person not then living, he Zc _interest th rg}n}:s
pnlcss a conirary intention appcars from the tCI'[I’Is of :1}'{111'.:3 uPtPn 18 ll‘td,
interest although he may not be entitled to enjoy . e transfer, a vestec
on his birth, joyment thereof inmediately
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21. Contingent interest.—Where, on a transfer of property, an interest
therein is created in favour of a person to take effect only on the happening
of a specified uncertain event, or if a specified uncertain event shall not happen,
such a person thereby acquires a contingent interest in the property. Such
interest becomes a vested interest, in the former case, on the happening of the
event, in the Jatter, when the happening of the event hecomes impossible.

Exception.—Where, under a transfer of property, a person hecomes
entitled to an interest therein upon attaining a particular age, and the trans-
feror also gives to him absclutely the income to arise from such interest before
he reaches that age, or directs the income or so much thercof as may be
necessary to be applied for his benefit, such interest is not contingent.

22. Transfer to members of class who attain a particular age . —
Wherc, on a transfer of property, an interest therein is created in favour of
such memnbers only of a class as shall attain a particular age, such interest does
not vest in any member of the class who has not attained that age.

3. Transfer contingent on happening of specified uncertain
event.—Where, on a transfer of property, an interest therein is to accrue to a
specified person if a specified uncertain evesnt shall happen and no time is
mentioned for the cccurrence of that event, the interest fails unless such event
happens before, or at the same time as, the intermediate or precedent interest
ceases to cxist.

24. Transfer to such of certain persons as survive at some period
not specified.—Where, on a transfer of property, an interest therein is to
accrue to such of certain persons as shall be surviving at some period, but the
exact period is not specified, the interest shall go to such of them as shall be
alive when the intermediate or precedent interest ceases to exist, unless a
contrary intention appears fiom the terms of the transfer.

lllustration

A 1ransfers proyperty to B for life, and afier his decath to C and D, equally
to be divided between them, or to the survivor of them. C dies during the
life of B. D survives B. At B’s death the property passes to D.

25. Conditional transfer.—An interest created on a transfer of pro-
perty and dependent upon a condition fails if the fulfilment of the condition
is impossible, or is forbidden by law, or is of such a nature that, if permitted,
it would dcfeat the provisions of any law, or is fraudulent, or involves or
implics injury to the person or property of another, c¢r the Court regards it as
immoral or opposed to public policy.

Iilustrations

(a) A4 lets a farm to B on condition that he shall walk a hundred miles

in an hour, The lease is void.

(b) 4 gives Rs. 500 to B on condition that he shall marry A’s daughter
C. At the date of the transter, C was dcad. The transfer is .void,

(¢) A4 wransfers Rs. 500 10 B on condition that he shall murder €. The
transfer 18 void.

(d) 4 wransfers Rs. 300 to his niece C if she will desert her husband. The
transicr is void.

26. Fulfilment of condition precedent.—Where the terms of a
transfer of property impuse a condition to bhe fulfilled before a person can take
an interest in the property, the condition shall be decemed to have been
fulfilled if it has been substantially complied with.
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Illustrations

(@) A transfers Rs. 5,000 to B on condition that he shall marry with the
consent of C, D and E. E dies. B marries with the consent of C and D. B is
deemed to have fulfilled the condition.

(b) A transferred Rs. 5,000 to B on condition that he shall marry with
the consent ot C, D and E. B marries without the consent of C, D and E, but
obtains their consent after the marriage. B has not fulfilled the condition.

27. Conditional transfer to one person coupled’ with transfer to
another on failure of prior disposition,—Where, on a transfer of property,
an interest therein is created in favour of one person, and by the same
transaction an ulterior disposition of the samec interest is made in favour of
another, if the prior disposition under the transfer shall fail, the ulterior
disposition shall take effect upon the failure of the prior disposition, although

the failure may not have occurred in the manner contemplated by the
transferor.

But, where the intention of the parties of the transaction is that the
ulterior disposition shall take effect only ia the event of the prior disposition
failing in a particular manner, the ulterior disposition shall not take effect
unless the prior disposition fails in that manner.

Nlustrations

(a) A transfers Rs. 500 to B ou condition that he shall execute a certain
lease within thrce months after A’s death, and if he should neglect to do so,
to C. B dies in A’ lifctime. This disposition in favour of C takes effect.

(b) A wransters property to his wife ; but, in case she should di¢ in his
lifeliime, transfers to B that which he had transferred to her. 4 and his
wife perish together unier circumstances which make it impossible to prove
that she died before him. The disposition in favour of B does not take effect.

28. Ulterior transfer conditional on happening or not happening
of specified event. ~On a transfer of property an interest therein may be
created to accrue to any person with the condition superadded that in casc a
specificd uncertain event shall happen such interest shall pass to another
person, or thatin case a specified uncertain event shall not happen such
intercst shall pass to anothec person.  In each case the dispositions are subject
to the rules contained in sections 10, 12, 21, 22, 23, 24, 25 and 27.

29. Fualfilment of condition subsequent.—An ulterior disposition of

the kina contenplated by the last preceding section cannot take effect unless
the condition is strictly fulfilled.

Hllustration

A transfers Rs. 500 to B, to be paid to him on his attaining majority or
marrying, with a proviso that it B dies a minor or marries without C’s
consent, the Rs. 500 shall goto D. B marries wkhen only 17 years of age,
without C’s consent. ‘'Lhe transfer of D takes effect.

. 30. Prior disposition is not affected by invalidity of ulterior dis-
position.— If the ulterior dispusition is not valid, the prior disposition is not
affected by it.

Illustration

A transfers a farm to B for her life, and, if she do
) , es not desert her
husband, to C. B is entitled to the farm during her life as if no condition
had Lbeen inserted.
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31. Condition that transfer shall cease to have effect in case spec?-
fied uucertain event happens or does uot happen.—Subject to the provi-
sions of scction 12, on-atransferof property an interest therein may be created
with the condition superadded that it shall cease to exist in case a specified
uncertain event shall happen, or in case a specificd uncertain event shall not
happen.

Hlustrations

(8) A transfers a farm to B for her life, with a proviso that in case B cuts
down a certain wood, he loses his life interests in the farm.

(b) A transfers a farm to B, provided that, if B shall not go to England
within three years after the date of the transfer, his interests in the far{n
cease. B does not go to England within the term prescribed. His interest in
the farm ceases.

32. Such condition must not be invalid.—In order that condition
that an interest shall cease to exist may be valid, it is necessary that the
event to which it relates be one which could legally constitute the condition
of the creation of an interest.

33. Trausfer conditional on performance of act, no time being
specified for performances.—Where, on a transfer of property, an interest
therein is created subject to a condition that the person taking it shall perform
a certain act, but notimeis specified for the performance of the act, condition
is broken when he renders impossible, permanently or for an indefinite period,
the performance of the act.

34. Transfer conditional on performance of act, timebeing  speci-
fied.—Where an act is to be performed by a person either as a condition to
be fulfilled before an interest created on a transfer of property is enjoyed by
him, or as a condition on the non-fulfilment of which the interest is to pass
from him, to another person, and a time is specified for the performance of
the act, if such performance within the specified time is prevented by the
fraud of a person who would be directly benefited by non-fulfilment of the
condition, such further time, shall, as against him be allowed for performing
the act as shall be requisite to make up for the delay caused by such
fraud. But if no time is specified for performance of the act, then, if its
performance is by the fraud of a person interested in the non-fulfilment of the
condition rendered impossible or indefinitely postponed, the condition shall,
as against him, be deemed to have been fulfilled.

Election

35. Election when necessary.—(1) Where a persen professes to transfer
property which he has no right to transfer, and as part of the same transaction
confers any benefit on the owner of the property, such owner must elect either
to confirm such transfer or to dissent from it, and in the latter case he shall
relinquish the benefit so conferred, and the benefit so relinquished shall revert
to the transferor or his representative as if it had not been disposed of subject
neverthelass,

where the transfer is gratuitous, and the transferor has, before the
election, died or otherwise become incapable of making a fresh transfer,

and in all cases where the transfer is for consideration,

o the charge of making good to the disappointed transferee the amount
or value of the property attempted to be transferred to him.

llustrations

(1) The farm of Sultanpur is the property of C and worth Rs. 800. 4, by
an instrument of gif¢professes to transfer itto B, giving by the same .instrument
Rs. 1,000 to C. C elects to retain the farm. He forfeits the gift of Rs. 1,000.
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In the same case, 4 dies before the election. His representative must,
out of Rs. 1,000 pay Rs, 800 to B.

(2) The rule in the first paragraph of this section applies whether the
transferor d¢ ¢s or does not believe that which he professes to transfer to be
his own.

(3) A person taking no henefit directly under a transaction, but deriving
a benefit under it indirectly, need not elect.

(4) A person who, in his own cajacity, takes a benefit under the
transaction may in another, dissent therefrom.

Exception to the last preceding four rales.—Where a particular
benefit is expressed to be conferred on the owaer of the property which the
transferor professes to transfer, and such benefit is expressed to be in lieu of
that property, if such owner claims the property, he must relinquish the
particular benefit, but he is not bound to relinquish any other benefit
conferred upon him by the same transaction.

(5) Acceptance of the benefit by the person on whom it is conferred
constitutes an election by him to confirn the transfer, if he is aware of his
duty to elect, and of those circumstances which would influence the judgment
of a reasonable man in making an election, or if he waives enquiry into the
circumstances .

(6) Such knowledge or waiver shall, in the absence of evidence to the
contrary, be presumed, if the person on whom the benefit has been conferred,
has enjoyed it for two years without doing any act to cxpress dissent,

(7) Such knowledge or waiver may be inferred from any act of his which
renders it impossible to place the persons interested in the property professed
to be transferred in the saine condition as if such act had not been done.

Illustration

A4 uansfers to B an estate to which C is entitled, and as part of the same
transaction gives C a coalmine. C takes possession of the mine and exhausts
it. He has, thereby, confirnmied the transfer of the estate to B.

(8) If he does not, within ons year atier the dat: of the transfer, signify
to the transferor or his representatives his intention to confirm or to dissent
from the transfer, the transferor or his representatives may, upon the expira-
tion ol the period, require him to make clection ; and if he does not comply
with such requisition within a rcasonable time after he has received it, he

shall be deemed to have elected to confirm the transfer,

(9) In case ot disability, the election shall be postponed until the
disability ceases, or until the election is made by some competent authority.

36. Apportionment of periodical payments on determination of
interest of person entitled.—1n the abscace of a contract or local usage to

the contrary, all rents, annuities, pensions, dividendsand other periodical
payments in the naturce of incom¢ shiall, upon the transter of the interest of
the person cnutled to receive such payments, be decmed, as between the
transferee, to accrue due from day w day, and to be apportionable accord-
ingly, but to be payable on the days appointed for the payment thercof.

. 37. Apportionment of beneiit of obligation on severance.—When, in
consequence of a transfer, property is divided and held in several shares, and
thereupon the benefit of any obligation relating to the property as a whole
passes from one to several owuers of the property, the corresponding duty
shall, in the absence of a contract to the contrary amongst the owners, be
performed in favour of each of such owners in proportion to the value of his
share in the property, provided that the duty can be severed and that the
severance does not substantially increase the burden of the obligation ; but if
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the duty cannot be severed, or if the severance would substantially increase
the burden of the obligation, the duty shall be perform:d for the bencfit of
such one of the several owneis as they shall jointly designate for that purpose:

Provided that no person on whom the burden of the obligation lies shall
be answerable for failure to discharge it in manner provided by the section,
unless and until he has reasonable notice of the severancc.

Nothing in this section applies to leases for agricultural purposes unless
and until the State Government, by notification in the official Gazette,
so directs. .

Hlustrations

(a) 4:cllsto B, Cand D a house situate in a village and leased to E at
annual rent of Rs. 30 and delivery of one fat sheep, B having provided half
the purchase-moncy, and C and D one quarter each. E, having notice of this,
must pay Rs. 15 to B. Rs. 7-8-0 to G, and Rs. 7-8-0 to D, and must deliver
the sheep according to the joint dic.ction of B, C and D.

(b) In the same case, cach house in the village being bound to provide
tcndays’ labour each year on a dyke to prevent inundation, E had agreed
as a term of his leasc to perform this work for 4, B, Cand D scverally require
X to perform the ten days’ work duc on account of the house of each. E is
not tound to do more than ten days’ work in all, according to such direction
as B, C, and D may join in giving.

38. Transfer by person authorized only under certain circum-
stances to transfer.—Where any person, authorised only under circumstances
in their naturc variable to dispose of immovable property, transfers such pro-
perty for consideration, alleging the cxistence of such circutnstances, they
shall, as between the uansferee on the one part and. the transferor, and other
persons (if any) affccted by the transfer on the other part, be deemed to have
existed, if the transferec, after using reasonable care to ascertain the cxistence
of such circumstances, had acted in good faith.

1ilustrati on

4., a Hindu widow, whose husband has left collateral heirs, aliczing that
the property held by her assuch is insufficicnt for her maintenauce, agrees,
for purposes ncither religious nor charitable, to sell a field, part of such pro-
perty to B. B saiisfics himself by reasonable enquiry that the income of the
property is insufficient fur 4’s maintenance, and that the sale of the field is
necessary, and, acung in good faith, buys the ficld from 4. As between B on
the one part and 4 and the collatcral heirs on the other part, a necessity for
the sale shall be deemcd to have existed.

39. Transfer where third person is entitled to maintenance.—
Where a third person has a right to receive maintenance, or a provision for
advancement or marriage, from the profits of immovable property, and sucn
property is transferred ** the right may be cnforced against the transferce,
if he has notice thereof or if the transfer is gratuitous; but 50t against a trans-
feree for consideration and without notice of the right, nor against such
property in his hands.

40. Burden of obligation imposing restriction on use of land.—
Where, for the inore beneficial enjoyment of his own immovable prope:ty, a
third person has, independently of any interest in the immovable property, of
anothcr or of any eascment thereon right to restrain the enjoyment in a parti-
cular manner of the latter property.

Or of obligation annexed to owaership, but not amounting to
interest or easement.—Where a third person is entitled to the benefit of an
obligation arisiug out of contract and annexed to the ownership of immovable
property, but not amounting to an interest therein of easemeat thereon.

3
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such right or obligation may be enforced against a transferce with
notice thereof or a gratuitous transferce of the property affected thereby, but
not against a transferee for consideration and without notice of the right or
obligation, nor against such property in his hands.

Lllustration

A contiacts to sell Sultanpur to B. While the contract is still in force, he
gells Sultanpur to C, who has notice of the contract. B may enforce the
contract against C to the samc extent as against 4.

41. Transfer by ostensible owner.—Where, with the consent, express
or implied, of the person intcrested in immnovable property, a person is the
ostensible owner of such property and transfers the same for consideration,
the transfer shall not be voidable on ihe ground that the transferor was not
authorized to make it ; provided that the transferce, after taking reasonable
care to ascertain that the transferor had power to make the wransfer, has
acted i good faith.

42. Transfer by person having authority to or revoke former
transfer.—Where a persen transfers any immovable property, rescrving power
to revoke the transfer, and subsequently transfers the property for considera-
tion to another transferec, such transfer operates in favour of such transferee
(subject to any condition attached to the former transfer to the extsut of
the power).

Lllustration

4 lets a house to By and reserves power to revoke the lease if, in the
opinicn of a specified surveyor, B should make a use of it detrimental to its
value. Afterwarcs 4, thinking that such a use has been made, lets the house
to C. This operates as a revocation of B’s lease subject to the opinion of the
surveyor as to B’s use of the house Liaving been detrimental to its value.

43. Transfer by unauthorized person who subsequently acquires
interest in property transferred.—Where a person fraudulently or
erroneously represcuts that he is authorized to transfer certain immovable
property and professts to transfer such property,-for consideration, such
iransfer shall, at the option of the transferce, operate on any interest which
the transferer m:ay acquire in such property at any time during which the
contract of transfer subsists

Nothing in this section shall impair the right of transferee in good faith
for consideration without notice of the existence ot the said option.

Hllustration
4, a Hindu, who has separated from his fath:r B, sells to C three fields,
X, Y'and £, representing that 4 is authorised to transfer the same. Of these
fields < docs not belong to 4, it having been retained by B on the partition ;
but on B’s dying 4 as heir obtains £. G, not having rescinded the contract of
sale, may require 4 to deliver £ to him.

44. Transfer by one co-owner.—Whe:c one of two or more co-owners
of immovable property legally competent in that behalf transfers his share of
such property or any interest therein, the transferee acquires, as to such share
or interest, and so far as is necessary to give effect to the transfer, the trans-
feror’s right to joint possession or other common or part-enjoyment of the
property, and to enforce a partition of the same, but subject to the conditions
and liabilities affecting, at the date of transfer, the share or interest sO
transferred.

Where the transferee of a share of a dwelling-house belonging to an undi-
vided family is not a member of the family, nothing in this section shall be
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deemed to entitle him to joint possession or other common or part-enjoyment
of the house.

. 45. Joint transfer for consideration.—Where immovable property
is trgnsfcrrcd for consideration to two or more persons, and such considera-
tion is paid out of a fund belonging to them in common, they are, in the
absence of a contract to the contrary, respectively entitled to interests in such
property identical, as ne:rly as may be, with the interest to which they were
respectively entitled in the fund ; and, where such consideration is paid out
of separate funds belonging to them respectively, they are, in the absence of
a contract to the contrary, respectively entitled to interests in such property
1n proportion to the shares of the consideration which they respectively
advanced.

In the absence 9[ evidence as to the intercsts in the fund to which they
were respectively entitled, or as to the shares which they respectively advan-
ced, such persous shall be presumed to be cqually interested in the property.

46. Transfer for comsideration by persons having distinct
interests.—Where immovatle property is transferred for consideration by
persons having distinct interests therein, the transferors are, in the absence:
of a contract to the contrary, entitled to share in th= consideration equally,
where their intcrests in the property were of cqual value and where such.
interests were of unequal value, proportionately to the valuc of their respec-
tive Interes’s,

Hllustrations

(a) 4,owing amoiety, and B and (7 each a quarter share, of mauza
Sultanpur, exchangs= an eizhth share of that mauza for a quarter share of
mauva Lalpura, There being no agreement to the contrary, 4 is eatitled to an
eighth share in Lalpura and B and C cach to sixteenth share in that mauza,

(8) A, being entitled to life-interest in mauza Atrali, and B and ¢ o th=
reversion, sell the mauza for Rs. 1,000, A'slife-interest is ascertained to pe
worth Rs. 600, the reversion Rs, 400, A is eatitled  to receive Rs. 600 out of
purchase money, B and C 1o receive Rs. 400.

47. Transfer by co-owners of share in common property.—Where
scveral co-owners of immovable property transfer a share therein without
spceilying that the transfer is to take effect on any particular share or shares
of the transferors, ke trausfer, as among such transfcrors, takes effict on such
sharcs equally where the shares were cqual, and, where they were unzqual
proportionately to the extent of such shares, '

Illustration

4, the owner of an eight-anna share, and B and G, each the owner of 4
four-anna share, in mauza Sultanpur, transfer a two-anna share in the mauza
to D, without specifying from which of their several shares the transfer ig
made. To give effect to the transfer, one-anna share is taken from the share
of A, and half ar-anna shars from each of th- shares of B an'l C.

48. Priority of rights created by transfer.—Where a person purports
to create by transfer at diff-rent times rights in or over the same immovable
property, and such rights cannot all exist or be cxercised to their full extent
togethcr, each later created right shall, in the absence of a special contract or
reservation binding the earlier transfcrees, be subject to the rizhts previously

created.
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49. Transferee’s right under policy.—Where immovable property is
transferred for consideration, and such property or any part thereof is at the
date of the transfer insured against loss or damage by fire, the transferec, in
casc of such loss or damage, may, in the absence of a contract to the contrary,
require any money which the transferor actually receives under the policy, or
so much thereof as may be necessary, to be applied in reinstating the
property.

50. Rent bona-fidepaid to holder under defective title.—No p=rson
shall Le chargeable with any rents or profits of any immovable property,
which he has in good faith, paid or delivered to any person of whom he in
good faith held such property, notwithstanding it may afterwards appear that:
the person to whom such payment or delivery was made had no right to.
receive such rents or profits.

Tllustration

Alets a field to B at a rent of Rs. 50, and then transfers the field to C.
B, having no notice of the transfer in good faith pays the rent to 4. Bisnot
chargeable with the rent so paid.

51. Improvements made by bona-fide holders under defective
titles. —When the transferec of immovable property makes any improvement
on the property, believing in good faith that he is absolutely cntitled thereto,
and he is subsequently evicted therefrom by any person having a better title,
the transferec has a right to require the person causing the eviction cither to
have the value of the improvecment estimated and paid or secured to the
transferee, or to sell his intercst in the property to the transferee at the then
market-value thereof, irrespective of the value of such improvement.

The amount to be paid or secured in respect of such improvcement shall
be the estimated value thereof at the time of the eviction.

When, under the circumstances aforesaid, the transferee has planted or
sown on the property crops which are growing when he is evicted therefrom
he is entitled to such crops and to free ingress and egress to gather and carry
them. ’

52. Transfer of property pending suit relating thereto.—During
the pendency in any Court having authority in India or established beyond
the limits of India by the Central Government, of any suit or procceding
which is nct collusive and in which any right to immovable property is
direcily.and specifically in question, the property cannot be transferred or
otherwise dealt with by any party to the suit or proceeding so as to affect the
rights of any other party thereto under any decree or order which may be made
therein, cxcept under the authority of the Court and on such terms as it may
impose.

Explanation.—For the purposes of this section, the pendency of a suit or
procecding shall be deemed to commence from the date of the presentation
of the plaint or the institution of the proceeding in a Court of competent
jurisdiciion, and to continue until the suit or proceeding has been disposed of
by a final decree or order and complete satisfaction or discharge of such
decrec or order has been obtained, or has become unobtainable by reason of
the expiraticn of any period of limitation prescribed for the cxecution there»f
by any law for the time being in force.

53. Fraudulent tranifer.—(1 Every transfer of imniovable propsrty
made with intent to defeat or delay the creditors of the tiansferor shall be
voidablc at the opticn of any creditor so defeated or delayed.

Nothing in this sub-section shall impair the rights of a transferee in good
faith and for considcration.
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Nothing in this sub-section shall affect any law for the time being in
force relating to insolvency.

A suit instituted by a creditor (which term includes a dccrec—hol@er,
whether he has or has not applied for execution of the decree) to avoid a
transfcr on the pround that it had been made with intent to defeat or delay
the creditors of the transferor, shall 1 e instituted on behalf of, or for the
bznefit of, all the cieditors.

(2) Every transfer of immovable property made without considcration
with intent to defraud a subsequent transfzree shall be voidable at th: option
of such transferee.

For the purpose of this sub-section, no transfer made without considera-
tion shall be deemed to have been made with intention to defraud by reason
only hat a subsequent transfer for consideration was made.

53.A. Part.performance. --Where any person contracts to_transfer for
consideration any immovablc property by writing signed by him or on his
behalf from which the terms nccessary to constitute the transfer can be ascer-
tained with reascnable certainty,

and the transferee has, in part performance of the contract, taken
posscssion of the property or any part thereof, or the traunsferee, being already
in possession, continues in possession in part performance of the contract and
has done some act in furtherance of the contract,

and the transferee has performed or is willing to perform his part of the
contract,

tl.en, notwithstanding that the contract, though required to be register-
ed, has not been registered, or, where there is an instrument of transfer, that,
the transfer has not heen completed in the manner prescribed therefor by the
Jaw for the time being in force, the transferor or any person claiming under
him shall be debarred from enforcing against the transferee and persons
claiming under him any right in respect of the property of which the trans-
fercc has taken or continued in posscssion, other than a right expressly
provided by the terrs of the contract. ’

Provided that nothing in this section shall affect the rights of a trans=
feree for consideration who has no notice of the contract or of the part
performance thereof.

CHAPTER III
Sale of Immovable Property

54. ¢‘Sale’’ defined—Sale how made.—*“Sale” is a transfer of owner-
ship in exchange for a price paid or | romised, or part-paid and part-promised.
Such transfer, in the case of tangible immovable property of the value of one
hundred rupees and upwards, or in the case of a reversion or other intangi.
blc thing, can be made cnly bty a registered instrument,

In the case of tangible immovable property, of a value less than one
bundred rupees, such transfer may be made either by a registered instrument
or by delivery of the property.

Delivery of angible immovable property takes place when the scller
places the buyer, or such person as he directs, in possession of the property.

Conrract of sale.—A contract for the sale of immovable property iga
contract that a sale of such property shall 1ake place on terms scttled hetw: en
the parties.

It docs not, of itself, crcate any interest in, or charge on, such property.
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55. Rights and liabilities of buyer and seller.—In the absence of
a contract to the contrary, the buyer and the seller of immovable property
respectively are subject to the liabilities, and have the rights, mentioned in
the rules next following or such of them as are applicable to the property
sold :

(1) The seller is bound— ) )

(@) to disclosc to the buyer any material defect in the property or in the
seller’s title thereto of which the scller is, and the buyer is not, awarc, and
which the buyer could not, with ordinary care, discover ;

(b) to preduce to the buyer on his request for examination all documents
of title relating to the property which are in the scller’s possession or power ;

(¢) to answer to the best of his information all relevant questions put  to
him by the buyer in respect to the property or the title thereto ;

(d) on payment or tender of the amount due in respect of the price, to
execute a proper conveyance of the property when the buyer tenders it to hira
for execution at a proper time and place ;

(¢) between the date of the contract of sale and the delivery of the
property, to lake as much care of the property and all documents of title
relating thereto which are in his possession, as an owner of ordinary prudence
would take of such property and documents ;

(.f) to give, on being so requircd, the buyer, or such person as he directs,
such possession of the property as its nature admits ;

(g) to pay all public charges and rent accrued due in respect of the pro-
perty up to the date of the sale, the interest on all incumbrances on such pro-
perty due on such date, and except where the property is sold subject to
incumbrances, to discharge all incumbrances on the property then existing.

. (2) The seller shall be deemed to contract with the buyer that the
Interest which the seller professes to transfer to the buyer subsists, and that
he has power to transfer the same :

Provided that, where the sale is made by a person in a fiduciary charac-
ter, he shall be deemed to contract with the buyer that the seller has doneno
act whereby the property is -ncumbrred or whereby he is hindered from
transferring it.

The bencfit of the contract mentioned in this rule shall be annexed to,
and shall go with, the irterest of the transferce as such, and may be enforced
by every person in whom that interest is, for the whole or any part thereof,
from time to time, vested.

(3) Where the whole of the purchase money has been paid to the scller,
he is also bound to deliver 1o the buyer all documents of title relating to the
property which are in the scller’s possession or power :

_ Provided that (a) wherc the seller retains any part of the property com-
prised in such documents, he is entitled to retain them all, and (b} where the
whole of such property issold to different buyers, the buyer of the lot of
greatest value is entitled 10 such documents. But in case (a) the seller and
in casc (b the buyer of the lot of the greatest value, is bound, upon every
rcasonable request by the buyer, or by any of the other buyers, as the case
may be, and at the cost of thc person making the request, to produce the said
documents and furnish such true copies thecreof or cxtracts therefrom as he
may require ; and in the mecantime ; the seller or the buyer of the lot of
greatest value, as the case may be, shall keep the said documents safe,
uncancelled and undefaced, unless prevented from so doing by fire or other
inevitable accident.
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(4) The seller is entitled—

(@) to the rents and property till the ownership thereof passes to the
buyer ;

(6) where the ownership of the property has passed tc the buyer before
paymeut of the whole of the purchase-money to a chgrgc upon the property
in the hands of the buyer, any transferee  without cnsideration or any trans-
ferce with notice of the non-payment for the amount of the purchase money,
or any part thereof remaining unpaid and for interest on such amount or part
from the date on which possession has been delivered.

(5) The buyer is bound—

(@) to disclose to the seller any fact as to the nature or extent of the
seller’s interest in the property of which the buyer is aware but of which he
has reason to believe that the seller is not aware and which materially increa-
ses the value of such interest ;

(b) to pay or teuder at the time and place of completing the sale, the
purchase money to the seller or such persun as he directs; provided that, where
the property is suld free from incumbrances, the buyer 1nay retain out of the
purchascnoney, the amount of any incumbarnces on the property existing at
the date of the sale, aud shall pay the amount so retained to the person
entitled thereto ;

(¢) where the ownership of the property has passed o the buyer, to
bear auny loss arising from the destruction, injury, or decrease in value of the
preperty not caused by the seller

(d) where the ownership of the property has passed to the buyer, as
between himsclf and the seller, to pay all public charges and rent which may
become payable in respect of the property, the principal moneys due on any
incumbrances subject to which the property is sold, and the interest thereon
afterwards accruing duec.

(6) The buyer is entitled—
(a) where the ownership of the property has passed to him to the

benefit o any improvement in, or increase in value of the property, and to the
rents and profits thereof ;

(6) unless he has improperly declined to accept delivery of the property
to a charge on the property, as against thec seller and all persons claimin‘;
under him, *¥** to the extent of the scller’s interest in the property, for the
amount of any purchasc-money properly paid by the buyer in anti cipation
of the delivery and for interest on such amount ; and, when he properly declin.
es to accept the delivery also for the earnest (if any) and for the costs (if any)
awarded to himn of a suit to compel specific performance of the coutract to
obtain a decree for its rescission.

An omission to make such disclosures as are mentioned in this scction,
paragraph (1), clausc (a) and paragraph (5), clause (a), is fraudulent.

56. Marshalling by subsequent purchaser.—If the owner of two or
more propertics mortgages them to one person and then sells one or more of
the properties to another person, the buyer is, in the absence of a contract to
the contrary, entitled to have the mortgage debt satisfied out of the property
or properties not sold to him, so far as the same will extend. but not so as to
prejudice the rights of the mortgagee or persous claiming under him or of
any other person who has for consideration acquired an interest in any of the
properties.
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Dischargs of Incumbrances on Sale

57. Provision by Court for incumbrance and sale freed therefrom.
—(a) Where imtovable property subject to any incumbrance, whether immedi-
ately payable or rot, is sold by the Court or in exccution of a decree, or out
of Court; thc Court may, if it thinks fit, on the application of any party to
the sale, direct or allow payment into Court, -

(1) in casc of an annual or monthly su'n charzsed on the property, or of
a capital sum charged on a determioable interest in the property —of such
amount, as, when invested in securitics of the Central Government, the Court
considers will be sufficient, by mecans of the interest thereof, to kecp down or
otherwise provide for that charge, and

(2) in any other case of a capital sum charged on the property—of the
amount suflicient to mect the incumbrance and any interest due thereon.

But in either casc there shall also be paid into Court such additional
amount as the Court considers will b: sufficient to meet the cortingency of
further cous's, expenses and interest, and any other contingency except d epre-
ciation of investments, not excceding one-tenth part of the original amount
to be paid in, unless the Court for special rcasons (which it shall record) thinks
fit to require a larger additional amount.

(b) Thercupon the Court may, if it thinks fit, and after notice to the
incumbrancer, unless the Gourt, for reasons to be recorded in writing, thinks
fit to dispense with such notice, declare the property to be freed from the
incumbrance, and make any order for conveyance, or vesting order proper
for giving cffect to the sale, and give directions for the retention and invest-
ment of the money in Court.

(c) After uotice served on the persons interested in or entitled to the
money or fund in Court, the Court mnay direct payment or transfer thereof to
the persons entitled to receive or give a discharge for the same, and generally
may give directions respecting ths application or distribution of the capital
or income thereof.

(d) An appcal shall lic from any declaration, order or dircction under
this section as it (he saine were a decree.

) (¢) In this section **Court” ineans (1, a High Court in the exercise of
]135_, ordinary or cxtraordinary original c1vnl. Jurisdiction, (2) the Court of a

istriet Judge within the limits of whose jurisdiction the property or. any
part thereof is situate, (3) any other Court, which the State Government
may, from ume to time, by notification in the official Gazette, declare to be
competent to cxercise the jurisdiction conferred by this section.

CHAPTER 1V
Of Mortgages of Immovably Property and Char ges
58. ‘Mortgage” ‘‘or mortgagor’’, ‘““mortgagee”, ‘‘m »
. s 3 , ortgage rmoney

and “mor.tga'ge-ueed’ defined.—(a) A mor tgage is the transfer of any inter-

est in specific immovable property for the Purpose of sccuring the payment

of moncy advanced or o be advanced by way of loan, an existing or future

debt, or the performance of an engagement which may give rise to a pecuni-
ary liability.

. Lhe transferor is called a mortgagor, the transferce a mortgagee; the

prineipal money and intercest of which Payment is secured for the time being

are called the mortgage-money and the instrument (if a which the
transfer is effected 1s called a mortgage-deed. ¢ ny) by ch
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(b) Simple mortgage.—Where, without delivering possession of the
mortgaged property, the mortgagor binds himself personally to pay the
mortgage-money, and agrees, expressly or impliecly, that, in the event of his
failing to pay according to his contract, the mortgagee shall have a right to
cause the mortgaged property to be sold and the proceeds of sale to be applied,
so far as may be necessary in payment, of the mortgage-money, the transac-
tion: is called a simple mortgage and the mortgagee a simple mortgagee.

(¢) Mortgage by conditional sase.—Where the mortgagor ostensibly
sells the mortgaged property—

on condition that on default of ,payment of the mortgage-money on a
certain date the sale shall become absolute, or

on condition that on such payment being made the sale shall become
void, or

on condition that on such payment being made the buyer shall transfer
the property to the seller,

the transaction is called a mortgage by conditional sale and the mort-
gagee a wortgagee by conditional sale :

Provided that no such transaction shall be deemed to be a mortgage,
unless the condition is embodied in the document which effects or purports
to cffect the sale.

(d) Usufructuary Mortgage.—Where the mortgagor delivers posseision
or expressly or by implication binds himself to deliver possession of the mort.
gaged property to the taortgagee, and authorizes him to retain such po:session
until paymunt of the mortgage-money, and to receive the rents and profits
accruing from the property or any part of such rents and profits and to appro-
priate the same in lieu of interest, or in payment of the mortgage-moncy or
partly in licu of interest or partly in payment of the mortgage-money, the
transaction is called an usufructuary mortgage and the mortgagee an
usufructuary mortgagee.

(¢) English Mortgage.—Where the mortgagor binds himself to repay
the mortgage-money on a certain date, and transfers the mortgaged property
absolutcly to the mortgagee, but subject to a proviso that he will re-transfer
it to the mortgagor upon payment of the mortgage-money as agreed, the
transaction is called an English mortgage. '

(f) Mortgage by deposit of title deeds.—Where a person in any of
the following towns, namely, the towns of Calcutta, Madras, and Bombay and
in any other town which the State Government concerned may, by notification
in the Official Gazette, specify in this behalf, delivers to a creditor or hijs
agent documents of title to immovable property, with intent to create a
security thereon, the transaction is called a mortgage by deposit of title deeds.

(g) Anomalous mortgage.—A mortgage whichisnot a simple mortgager
a mortgage by conditional sale, an usufructury mortgage, an Fnglish
mortgage or a mortgage by deposit of title deeds within the meaning of this
section is called an anomalous mortgage.

59. Mortgage when to be by assurance.—Where the principal money
secured is one hundred rupees or upwards, a mortgage, other than a mortgage
by deposit of title-deeds, be effected only by a registered instrument signed by
the mortgagor and attested by at least two witnesses.
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Where the principal money secured is less than one hundred rupees, a
mortgage may be effeccted either by a registered instrument signed and
attcsted as aforesaid, or (except in the case of a simple mortgage) by delivery
of the property. ** * .

59-A. References to mortgagorsand mortgagees to include persons
deriving title from them.—Unless otherwise expressly provided, references
in this Chapter to mortgagors and mortgagees shall be deemed to include
references to persons deriving title from them respectively.

Rights and Liabilities of Mortgagor

60. Right of mortgagor to redeem.—At any time after the principal
money has become due, the mortgagor has a right, on payment or tender, at
a proper time and Llace, of the morigage money, to require the mortgagee (a)
to deliver to the mortgagor the mortgage dced and all documenta relating to
the mortgaged property which are in the possession or power of the mortgagee
(b) where the mortgagee is in possession of the mortgaged property, to
deliver possession thereof to the mortgagor, and (¢) at the cost of the
nortgagor cither to retransfer the mortgaged property to him or to such third
person as he may direct, or to execute and (where the mortgage has been
effected by a registered instrument) to have registered an acknowledgment in
writing that any right in derogation of his interest transferred to the
mortgagee has been extinguished :

Provided thit the right conferred by this section has not been
extinguished by act of the parties, or by decree of 2 Court.

The right confersed by this section is called a right to redeem and a suit
to enforce it is called a suit for redemption.

Nothing in this section shall be dcemned to reader invalid any provision
to the effect. that if the time fixed for paymeut of the principal money has
been allowed to pass or no such time has becn fixed, the mortgagee shall be
entitled to reasonable notice before payment or tender of such money.

Redemption of portion of mortguged property.—Nothing in this
section shall entitle a person interested in a share only of the mortga:ed pro-
perty to redeem his own share ouly, on payment of a proportionate part of
the amount remaining due on the mortgage, except only where a mortgagece
or, if there are more mortgagees than one, all such mortgagees, has or have
acquired, in whole or in part, the share of a mortgagor.

60-A. Obligation to transfer to third party instead of retransfer-
ence to mortgagor.—(1) Where a mortgagor is entitled to redemption, then
on the fulfilment of any conditions the fulfilment of which he would be entitl-
ed to 1equire a rctransfer, he may require the mortgagee, instead of retransfer-
ring the property, to assign the mortgage debt and transfer the mortgaged
property to such third person as the mortgagor may direct; and the mortgagee
shall be Luund to assign and transfer accordingly.

(2) The rights conferred by this section belong to and may be enforced
by thc mortgayor or by any encumbrancer notwithstanding an intermediate
encumbrance ; but the requisition of any encumbrancer shall prevail over a
requisition of the mortgagor, and, as between encumbrancers, the requisition
of a prior encumbrancer shall prevail over that of a subsequent encumbrancer.
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(3) The provisions of this section do not apply in the case of a mortga-
gee who is or has been in possession.

60-B. Right to inspection and production of document.—A mort-
gagor, as long as his right of redemption subsists, shall be entitled at all
rcasonable times, at his request and at his own cost, and on paymen: of the
mecrtgagee’s costs and cxpenses in this behalf, 1o inspect and make copies or
abstracts of, or extracts from documents of title relating to the mortgaged
proper:y which are in the custody or power of the mortgagee.

61. Right to redeem separately or simultaneously.—A mortgagor
who has cxecuted two or more mortgages in favour of the same mortgagee
shall, 1n thc absence of a contract to the contrary, when the principal money
of any two or more of the mortgages has become due, be entitled to redeem
any one of such mortigage scparately, or any two or more of such mortgages
together.

62. Right of usufructuary mortgagor torecover possession.—In
the case of a usufructuary mortgage, the mortgagor has a right to recover
possession of the property together with the mortgage deed and all documents
relating to the mortgaged property which are in the possession or power of
the mortgagee, -

(a) where the mortgagee isauthorised to pay himself the mortgagz money
from the rents and profits of the property, when such money is paid ;

(b) where the mortgagee is authorised to pay himself from such rents and
profits or any part thereof a part only of the mortgage money,—when the
term, it any, prescribed for the payment of the mortgage-money has expired
and the mortgagor pays or tenders to the mortgagee the mortgage money or
the balance thereof or deposits it in Court as hereinafter provided.

63. Accession to mortgaged property.—Where mortgaged property
in possession of the mortgagee has, during the continuance of the mortgage,
received any accession, the mortgagor, upon redemption, shall, in the absence
of a contract to the contrary, be entitled as against the mortgagee to such
aceession.

Acceqsion acquired in virtue of transferred ownership.—Where
such accession has been acquired at the expensc of the mortwgagee, aud is
capable of sefarate posscssion or ¢njoyment without detriment to the principal
property, the mortgagor desiring tc take the accession must pay to the mort-
gacec the cxpense of acquiring it. If such separate posscssion or enjoyiment
is not possible, the accession must be delivered with the property, the mort-
gagor being liable, in the case of an acquisition necessary to preserve th pro-
perty from destruction, forfeiture or sale, or made with his assent, to pay <he
proper cost thercof, as an addition to the principal money, with interest a¢
the same ratc as is payable on the principal, or, where no such rate is fixed,
at the rate of ninc per cent per annum,

In the casc last mentioned, the profits, if any, arising from thesc acces.
sions shzll Le credited to the mortgagor.

Where the mortgage is usufructuary and the accession has been acquired
at the expense of the mortgagee the profits, if any, arising from the accession
shall, in the absence of a contract to the contrary, be set off against interests,
if any, payable cn the money so expended.

63-A. lmprovemcnts to mortgaged property.—(1) Where murtgag:d
property in possession of the mortgagee, has, during the C(zminuancc of the
mortgage, been improved, the iwortgagor, upon redemption, shall, in the
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d to the improvement, and

absence of a contract to the contrary, be entitle -
ed for in sub-section (2) be

the mortgagor shall not, save only in cases provid
liable to pay the cost thereof.
fected at the cost of the mort-

(2) Where any such improvement was € : .
from destruction or deteriora-

gagee and was necessary to preserve the preperty " . !
tion or was necessary to prevent the security frem becoming Insufficient, or
was made in compliance with the lawful order of any public servant or pubilc
authority, the mortgagor shall, in the absence of 2 contract to the contrary,
be liable to pay the proper cost thereof as an addition to the principal money
with interest at the same rate as is payable on principbll, or, where no such
rate is fixed, at the rate of nine per cent per annum, and the prolits, if any,
accruing by reason of the improvement shall be credited to the mortgagor.

Where the mortgaged property
I of the lease, the mortgagor,
tract by him to the contrary,

64. Renewal of mortgaged lease.—
is a lease and the mortgagee obtains a renewa
upon redemption, shall, in the absence of a con
have the benefit of the new lease.

65. lmplied contracts by mortgagor.——ln the absence.of a contract
to the contrary, the mortgagor shall be deemed to contract with the mor:-
gagee— ‘
(a) that tl}e interest which the mortgagor professes to transfer to the
mortgagee subsists, and that the mortgagor has power to transfer the same ;

b) that the mortgagor will defend, or if the mortgagee be in posscssion
of the mortgaged property, enable him to defend, the mortgagor’s title thereto;

(c) that the mortgagor will, so long as the mortgagec is not in possession
of the mortgaged property, pay all public charges accruing due in respect of
the propcrty N

(d)and where the mortgaged property is a lease *** that the rent payable
er the lease, the conditions contained therein, and the contracts binding

und A
on the lessee have been paid, performed and observed down to th e commence-
ment of the mortgage ; and that the mortgagor will, so long as the security

exists and the mortgagee is not in possession of the mortgaged fgroperty, pay
the rent reserved by the lease, or, if the lease be renewed, the renewed lease,
erform thg condlt!ons contained therein, and observe the contracts binding on
the lessees indemnify the mortgagee against all claims sustained by reason of
the non-payment pf the said rent or the non-performance or uon-observance
of the said conditions and contract ;
¢) and, where the mortgagee is a second or subsequent incumbrance on
the propertys that }hc ‘mortgagor will pay the intcrc.st from time to time accru-
inf due on s,_uch g}'lor Incumbrance as and when it becomes due and will at
the proper time 1scl:arp,c the principal money due on such prior incumbrance.
* * * * *

The benefit of the contracts mentioned in this section shall be anncxed
to0 and shall g> with the interest of the mortgagee as such, and may be
cnfol‘Ccd by every person in whom that interest is, for the whole or any part
thcfc"f’ from time to time vested,

65-A. Mortgagor’s power to lease.—(l1) Subject to t rovisi
of 8 ub-section (2), a mortgagor, while lawfully in posscssjion of thlf:e n‘ior‘t,g';g:j
propC“Y shall have power to make leases therecof which shall be binding on
the mOF1gAESE:
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(2) (a) Every such lease shall be such as would be made in the ordinary
course of management of the property concerned, and in accordance with
any local law, custom or usage.

(5) Every such lease shall reserve the best rent that can reasonably be
obtained and no premium shall be paid or promised and no rent shall be
payable in advance.

(¢) No such lease shall contain a covenant for renewal.

(d) Every such lease shall take effect from a date not later than six
months from the date on which it is made.

(¢) In the case of a lease of buildings, whether leased with or without
the land on which they stand, the duration of thelease shallin no case excered
three years, and the lease shall contain a covenant for payment of the rent
and a condition of re-entry on the rent not being paid within a time therein
specified.

(3) The provisions of sub-section (1) apply only if and as far as contrary
intention is not expressed in the mortgage-deed, and the provisions of sub-
scction (2) may be varied or extended by the mortgage deed and, as so varied
and extended, shall, as far as may be, operate in like manner and with all

like incidents, effects and consequences, as if such variation or extensions
were contained in that sub-section.

66. Waste by mortgagor in possession.—A mortgagor in possession
of the mortgaged property is not liable to the mortgagee for allowing the
property to detcriorate ; but h> must not commit any act which is destructive

or permanently injurious thereto, if the security is insufficient or will be
rendered insufficient by such act.

Explanation.—A security is insufficient within the meaning of the section
unless the value of the mortgaged property exceeds by one-third, or if con-
sisting of buildings, exceeds by one half, the amount for the time being due
on the mortgage.

Rights and Liabilities of Mortgagee

67. Right of foreclosure or sale.—In the absence of a contract to
the contrary the mortgagee has atany time after the mortgage money has
become due to him, and before a decree has been made for the redemption
of the mortgaged property, or the mortgage money has been paid or deposit-
ed as hereinafter provided, a right to obtain from the Court a decree that
the mortgagor shall be absolutely debarred of his right to redee .- the pro.
perty, or a decree that the property be sold. '

A suit to obtain a decree that a mortgagor shall be absolutely debarred
of his right to redecm the mortgaged property is called a suit for foreclosure.

Nothing in this section shall be deemed—

(a) to authorise any mortgagee, other than a mortgagee by conditional
sale or a mortgagee under an anomalous mortgage by the terms of which
he is entitled to foreclose to institute a suit for foreclosure or a usufructuary
mortgagee as such or a mortgagee by conditional sale as such institute a
suit for sale ; or

(b) to authorize a mortgagor who holds the mortgagee’s rights as his
trustee or legal representative, and who may sue for a sale cf the property,
to institute a suit for foreclosure ; or

(¢) to authorize the mortgagee of a railway, cang.l or other work in the
maintenance! of which the public are intcrested, to institute a suit for fore.
closure or sale ; or
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(d) to authorize a person interested in part only of mortgage money to
institute a suit relating only to a corresponding part of the mortgaged pro-
rerty, unless the mortgagees .have, with the consent of the mortgagor,
severed their interests under the mortgage.

67-A. Mortgagee when bound to bring one suit on several mort-
gages.— A mortgagee who holds two or more mortgages has a right to obtain
tie same kind of decree under section 67, and who sues to obtain such decree
on any one of the mortgages shall in the absence of a contract to the contrary,
be bound to sue on all the mortgages in respect of which the mortgage-
money has become due.

68. Right to sue for mortgage-money.—(1) The mortgagee has a
right ‘o sue for the morigage-money in the following cases and no others,
namely :(—

(@) where the mortgagor binds himselt to repay the same ;

(6) where, by any cause other than the wrongful act or default of the
mertgagcr or morigagee, the mortgaged property is wholly or partially
destroyed or the sccurity is rendered insufficient within the meaning of sec-
tion 66, and the mortgagee has given the mortgagor a reasonable cpportunity
of providing further securitly enough to render the whole security sufficient,
and the mortgagor has failed to do so;

{¢) where the mortgagee is deprived of the whole or part of his secu-
rity by or in consequence of the wronzful act or default of the mortgagor ;

(d) where the mortgagee being entitled to posscssion of the mortgagcd
property, the mortgagor falls to deliver the same  to him, or to securc the pos-
session thereof to him without disturbance by the mortgagor or any person
claiming under a title superior to that of the mortgagor ;

Provided that, in the case refecred to in clause (a) a transferee from the
mortgagor or from his legal representative shall not be liable to be sued for
mortgage-money.

(2) Where a suit is brought under clause (a) or clause (b) of sub-
section (1), the Court may, at its discretion, stay the suitand all proceedings
tnercin notwithstanding any contract to the contrary, until the mortgagee
has exhausted all his available remedies against the mortgaged property or
what remains of it, unlcss the mortgagee abandons-its security and if neces-
sary, re-transfer the mortgaged property.

69. Power of sale when wvalid.—(l) Notvithstanding anything
contained in the Trustces, and Mortgagees’ Powers Act, 1866, a mortgagee,
or any person acting on his behalf, shall, subject to the provisions of the
suction, have power to sell or concur in selling the mortgaged property, or
any part thercof, in default of payment of the mortgage money without the
intervention of the Court, in the following cases and in no other namely :

(@) where the mortgage is an English mortgage, and neither the mort-
gagor nor the mortgagee isa Hindu. Muhammadan or Buddhist, or a mem-
ber of any other race, sect, tribe or class from time to time specified in this
behalf by the Government in the Official Gazctte ;

(b) wherc a power of sale without the intervention of the Court is
expressly conferred on the mortgagee by the mortgage-deed and the mortgagee
is the Governinent ;

(¢) where a power of sale without the intervention of the Court is ex-
pressly conferred on the mortgagee by the mortgage-deed, and the mortgaged
property or any part thereof was, on the date of the execution of the mort-
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gage-decd situate within the towns of Calcutta, Madras, Bombay, orin any

other town or area which the Stite Government, by notification in the
Official Gazette, specify in this behalf,

(2) No such power shall be exercised unless and until—

(@) notice in writing requiring payment of the principal money has been
served on the mortgagor, .or on one of several mortgagors, and default has
been made in payment of the principal money, or part thereof, for threc
months after such service ; or

(b) somec interest under the mortgage amounting at least to five hundred
rupees is in arrear and unpaid for three months after l:ecoming due.

(3) When a sale has been made in professed excrcise of such a power,
the title of the purchaser shall not be impeachable on ground that no case
had arisen to authorise the sale, or that due notice was not given, or that the
power was otherwise improperly or irregularly exercised; but any person
damnified by an urauthorised or improper or irregular exercise of the power
shall have his remedy in damages against the person exercising the power.

(4) The money which is received Ly the mortgagee, arising from the
sale, after discharge of prior incumbrances, if any, to which the sale is not
made subject, or after payment into Court under Section 57 of a sum to meet
any prior incumbrance shali in the absence of a contract to the contrary, be
held by him in trust to be applicd by him, first in payment of all costs,
charges and expenses properly incurred by him as incident to the sale or any
attempted sale; and secondly, in discharge of the mortgage-money and costs
and other money, if any due under the mortgage and the residue of the
money so received shall be paid to the person entitled to the mortgageca
property, or authorised to give receipts for the proceeds of the sale thereof.

(5) Nothing in this section or in Section 69-A applies

to powers con-
ferred vefore the first day of July, 1882,

69-A. Appointment of receiver.—(l) A mortgagee having the right
to excrcisc a power of sale under scction 69 shall subject to the provisions of
sub-section (2) be entitled 1o appoint, by writing signed by him or on his
behalf a rcceiver of the income of the mortgaged property or any part thereof,

L 2, Apy person who has wecn named in the mcertgage deed and is
willing and able to act as receiver may be appointed by the mortgazee.

If no person has been so named or if all persons named arc unable or
unwilling to act, or are dead, the mourigagee may appoint any perso. to whose
appointment, the mortgagor agrees, failing such agreement, the mortgagee
shall be entitled to apply to the Court for the appointment of a recciver, ard

any person appointed by the Court shall be deemed to have becn duly appoin-
ted by the mortgagee.

A recciver may at any time be rcmoved by writing signed by or oy
behalf of the mortgagee and the mortgagor or by the Gourt oa application
made by ecither party and on due cause shown,

A vacancy in the office of receiver may be filled in accordance with
the provisions of this sub-section.

(3) A receiver appointed under the powers conferred by this sectigy
shall be decmed to be the agent of the mortgagor ; and the mortgagor shaj)
be solely responsible for the receiver’s acts or defaults, unless the mortgage

deed otherwise provides or unless such acts or defaults are due to the imprq.
per intervention of the mortgagee.
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(4) The receiver shall have power to demand and recover all the income
of which he is appointed receiver, by suit, execution or otherwise, in the name
either of the mortgagor or of the mortgagee to the full extent of the interest
which the mortgagor could dispose of, and to give valid receipts accordingly
tfor the samc, and to exercise any powers which may have been delegated to
him by the mortgagee in accordance with the provisions of this section.

(5) A person paying money to the receiver shall not be concerned to
inquire if the appointment of the receiver was valid or not.

(6) The receiver shall be entitled to retain out of any money received
by him, for his remuneration, and in satisfactioa of all costs, charges and
expenses incurred by him as receiver, a commission at such rate not excced-
ing five per cent on the gross amount of all money reccived as is specified in
his appointment, and if no rate is specified then at the rate of five per cent
on that gross amount or at such other rate as the Court thinks fit to allow, on
application made by him for the purpose.

7) The receiver shall, if so directed in writing by the mortgage, insure
to the extent, if any, to which the mortgagee might have insured, and keep
insured against loss or damage by fire, out of money received by him, mort-
gaged property or any part thercof being of an insurable nature.

(8) Subject to the provisions of this Act as to the application of insura-
nce mone y, the receiver shall apply all money received by him, as follows,
namely ;—

(i) in discharge of all rents, taxes, land revenue, ratecs and outgoings
whatever cffecting the morigaged property ;

(ii) in keeping down all annual sumsor other payments, and the
interest on all principal sums, having priority to the mortgage in right
whereof he is receiver ;

(iiiy in payment of his commission, and of the premiums of fire, life or
other insurances, if ‘any, properly payable under the mortgage-deed or under
this Act, and the cost of executing necessary or proper repairs directed in
writing by the mortgagee ;

(iv) in paymen: of the interest falling due under the mortgage ;

(v) in or towards discharge of the principal money, if so directed in
writing by the mortgagee ; ’
and shall pay the residue, if any, of the money received by hirn to the person
who, but for the possession of the receiver, would have been entitled to
receive the income of which he is appointed receiver, or who is otherwise
entitled to the mortgaged property.

(9) The provisions of sub-section (1) ipply only if and as far as a con-
trary intenticn is not expressed in the mortgage-deed ; and the provisions of
sub-sections (3) to (8) inclusive may be varied or extended by the mortgage-
deed, and, as so varied or extended, shall as far as may be, operate in like
manner and with all the like incidents, effects and consequences, as if such
variations or extensions were contained in the said sub-sections.

(10) Application may be made without the institution of a suit to the
court for its opinion, advice or direction on any present question respecting
the management or administration of the mortgaged property, other than
questions of difficulty or importance not proper in the opinion of the Court
for summacy disposal. A copy of such application shall be served upon, and
the hearing thereof may bc attended by, such of the persons interested in
the application as the Court may think fit.
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‘The costs of every application under this sub-section shall be in the
discretion of the Court.

(11) In this section, *‘the Court” means the Court which would have
jurisdiction in a suit to enforce the mortgage.

70. Accession to mortgaged property.—If, after the date of 5 mort-
gage, any accession is made to the mortgaged property, the mortgagee, in the
absence of a contract to the contrary, shall, for the purposes of the security, he
entitled to such accession. » be

Hllustrations

(a) A mortgages to B a certain field bordering on a_river. The ) d
increased by alluvion. Far the purposes of his sccurity, B is entijeq o i
increase.

(6) A mortgages a certain plot of building land to B and afterwap
erects a house on the plot. For the purposes of his security, B is ¢, tied 8
the house as well as the plot, 125}

71. Renewal of mortgaged lease.—When the mortgaged Property :

lease, and the mortgagor obtains a renewal of the lease, the mortgagee i)' 18 o

absence of a contract to the contrary, shall for the purposes of the S“Cu’r ’Ln the

entitled to the new lease. ity, Le
Notes

‘L hus if the mortgagor d.isChargcs a prior morigage existing a¢ the
of the mortgage the increase in value of the estate is for the benetiy date
mortgagee. (Shyam Charanv. Anand 3 C. W. N. 323). of the

72. Rights of mortgagee in possession to spend money
mortgagee may spend such money as s necessary. — '
@) * ¥k

(6) for the preservation of the mortgaced roperty from
forfeiture or sale ; gat P v des‘ructiorl

(¢) for supporting the mortgagor’s title to the property;

(d) for making his own title thereto good against the mortgag,.,

(¢) when the mortgaged property is a renewable leaschold, forr’ ang
wal of the lease; the Tene.

and may, in the absence of a contract to the contrary, add such
the principal ‘money at the rate of interest payable on the priricipa] a;
no such rate is fixed, at the rate of njpe per cent. per annum:

Provided that the expenditure of money by the mortgagee
u
(b) or clause (¢) shall not be deemed to bcyncccssa.ry unless thenﬂfr clalls
has been called upon and has failed to take proper and timely steps ¢ °rtgag°°
the property or to support the title. o Pre%rv‘_‘

thn the p.~operty s by its nature insurabIC, the mortga e
in the absence of a contract to the contrary, insure and keep ingy .o 2Y alg
loss or dagnagc by fire the whole or any part of such property, . I;:ctl:l again
miums paid for any such insurance sha)| be added to the principa] o, the. i~
interest at the same rate as is payable o, the principal money or thoney Wie\
rate is fixed, at the rate of nine per cont, per annum. But the amy, re p suth
insurance shall not exceed the ameypg specified in this behalf i Mt of ch

H . N th
gage deed or (if no such amount is therejn specificd) two-thirds of hes

is
e

nq =Y on
Whepa

0,
L1+

. . . p o
that would be required in case of tota] destruction, to reinstare a,h%rl.
perty insured. - the l‘orzt

5
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Nothing in t}}is section shall bc deemcd to authorise the mortgagee to
. when an insurance of the property is kept up by or on behalf of
‘?lsu::ortgagor to the amount to which the mortgagee is hereby authorized
the
to ms;;c'Ri ght to proceeds of revenue, sale or compensation on acquisi-
('1) Where the mortgaged property Or any part thereof or any interest
;s sold owing to failure to pay arrears of revenue or other charges of
: . pature Or rent due in respect of such property, and such failure did
om any default of the mortgagec,-the mortgage shall be entitled
pg.ymcnt of the mortgage money, in whole or in part, out of any
lus of the sale pl:occec}s remaining after payment of the arrears and of all
st;g’rg_cs and ceductions dirccted by law.
C &

o\ Where the mortgaged propeity or any part thereof or any interest

cein s acquired updcg the Land Acquisition Act, 1894, or any other enact-

the it for the time being in force providing for the compulsory acquisition

ﬂ}c':.n“‘ovablc property, the mortgagee shall bc entitled to claim payment of

2}14: mortgage-money, in whole or in part, cut of the amount due to the

InoOrtgagor as compensation. . '

(3) Such claims shall prevail against all u'thcr cluims except those of

fior encumbrancers, and may be enforced notwithstanding that the princi-
pal money on the mortgage has not become due.

4. and 75. Repealed by Sec. 39 of the Transfer of P t .
g Aot XX of 1932. of Property Amend

76. Liabilities of mortgagee in possession.—When, during the
continua“cc of the mortgage, the mortgagee takes possession of the mortyag-
ed property>—

(a) he must manage the properity as a person of ordinary prudence would
manage 1t if it were his own ;

(b) he must use his best endeavours to collect the rent and profits
thereof ;

¢) he must, in the absence of a contract to the contrary, out of the
income of the property, pay the Government revenue, all other charges of a
public nature ana all rent accrqing due in respect thereof during such
posscésion. and any arrears of rent in default of - payment of which the proper-
ty may be summaiily sold ;

(d) he must, in the absencec of a contract to the contraiy, make such
necessary repairs of the property as he can pay for out of rents and profits
thereof after deducting from such rents and profits the payments mentioned
in clause (c) and the interest oun the principal money ;

(¢) he must not commit any act which is destructive or permanently
injurious to the property ;

(f) where he has insured the whole or any part of the property against
loss or damage by fire, he must, in case of such loss or damage, apply any
money which he actually receives under the policy or so much thereof as may

be necessary, in reinstating the property, or, if the mort i i
¢ ! agor so directs, in
reduction or discharge of the mortgage money ; g8 5

. (g) he must keep clear, full and accurate accounts of all sums
received and spent by l.lim as mortgagee, and at any time during the conti-
nuance of mortgage, give the mortgagor at his request and cost true copies
of such accounts and of the vouchers by which they are supported :
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() his receipt from the mortgaged property, or where such Property is
personally occupied by him, a fair occupation rent in respect thereof, shall,
after deducting the expenses properly incurred for the management of the
property and the collection of rents and profits and the other €xpenses mentjon,.
ed in clauses (¢) and (d), interest thercon, be debited against him in reduction
of the amount (if any) from time to time due to hlrp on account of j
and, 8> far as such receipts exceed any interest due, i1 reduction or
of the mortgage-moncy ; the surplus, if any, shall be paid to the mor

Nterest*
dxscharge
tgagor ;

hchinaftcr
MOrtgagee

(1) when :the mortgagor tenders, or dedosits, in manner
provided, the amount for the time being due on the mortgage, thc'
must, notwithstanding the provisions in the other clause of thjs ey
account for his¥* receipts irum the mortgaged property from the date of N
tender or from the carliest time when he could take such amount oyt of Goe
as the case may be, and shall not be entitled to deduct any amount therefy,,
on account of any expenses incurred after such date or time in accordapee
with the mortgaged property.

Loss occasioned by his default.—If the mortgagee fails to Pecform,
any of the duties imposcd upon by him by this sction, he may, when aq o™
are taken in pursuance of a decree made under this chapter, be debiteq el
the loss, if any, occasioned by such failure.

77. Receipts in lieu of interest.- -Nothing in section 76, claygeg
(d), {g) and (h’,capl;)lics to cases where there is a contract between gag":),
an’d‘thc mort}:ragor that the receipts from the mortgaged Property shaj) e

long as the mortgagee is in possession of thc‘ property, b:itakcn in icu' if
interest on the principal money, or in licu of such interest and defineq Portign
of the principal.

78. Postponement of prior mortg}lgee.—\t’gféz» ;ﬁ;‘(‘)‘:lllgh the frq,
misrepresentation or gross neglect of a prior _mor;o S oc, ano "CP ®rson
been induced to advance money on the security ? :znt mortbrabed propcrt s
the prior mortgagce shall be postponed to the subs*«quwhen ml{-l,:igee_ Yy,
Mortgage to secure uncertain amount oy Tum 3 .
pressed.—If a morigage, made to secure ft}rthcr a A € perxorman x-
of an engagement, or the balance of a running aCcU‘_u:‘h:: sanfccsses the ma Ce
mum to be secured thereby, a subscquent mortgage © 4 to th Pfoperty . xll-
if made with notice f the prior mortgage, bc‘ postpone aximurcnp'nor mOrtg: ’l,
in respect of all advances or debts not exceeding the m ’ though ma&e
or allowed with notice of the subsequent mortgage: de

~N
A4 mortgaces Sultanpur to his bankers, B & (‘3"‘}:2“5(2;‘1::3;? bala.n(:e
his account with them to the extent of Rs. 10,000 rtgage to B §:S S“ltan of
to G to secure Rs, 10,000, ~C having notice of the Lquftﬁc it . “ﬂci)uf
gives notice to B & Co. of tie second morigage. ool Rs. 5 O(c;f the Segy, G
mortgage, the balance due to B & Cs. does not bxcc of th‘ﬁ »000, & (l:ld
subsequently advanced to 4 sums making the balal}l s tvl accoupy aga;) o,
him excced the sum of Rs. 10,000, B & Co. are entiticd, 1€ extey, of gt
10,000, to priority over C. , s,
0.0 80. Sec. 85 is omitted by Sec.41 of Act XX of 1929 anq repr
in$S o.
d in Sec. 93, ) o
dace Mar.shallmg and Contribution
£1. Marshalling securities,—If the owner of (t)\rVOI:;r?OE:C Opepy;
mortgages them to one person and then morigages One i in thco ~ the Pro tieg
ties ‘to anather pcrson..-thq subsequent morlgagee ort, age dcbtdb ence (l:er.
contract to the contrary, entitled to have the prior mortg satlsﬁed Fa

Qut
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of the property oF properties not mortgaged to him, so far as the same will
extend, but not 80 as to prejudice the rights of the prior mortgagee or any
other person who has for consideration acquired an interest in any of the
propcrtics. . .

g2. Contribution to mortgage debt.—Where property subject t0 a
mortgage Lelongs to two or m'orc persons having distinct and separate right
of ownership therein, the different shares in or parts of such property owned
by such perzons are, in the absence of a contract to the contrary, liable to con-
tribute rateably 10 the debt secured by the mortgage, and for the purpose of
determining the rate at which each such share or part shall contribute. The
value thereof shall be deemed to be its value at the date of the mortgage after
deduction of the amount of any other mortgage or charge to whichit may have

been subject on that date.
Where, of two propertics belonging to the same owner, one is mort-
aged to securc onc ficbt'and then both arc mortgaged to secure another debt,
and the former debt 1s paid out of the former property is, in the absence ofa
contract to the contrary, liable to contribute rateably to the latter debt after
deducting thc amount of the fornier debt from the value of the property out of
which it has been paxd. ) _

Nothing in this section applies to a property liable under section 81 o

the claim of the subsequent mortgage,
L. Deposit in Court

83. Power to deposit in Court money due on mortgage --At any
time after the prmc!pal money payable in respect of any mortgage has become
due and before a suit for redemptiOp of the mortgaged property is barred, the
mcrigagor, or any, other person entitled to institute such suit, may deposit, in
any Court in which he might have instituted such suit, to the account of
the mortgagee, the amount rClpaining due on the mortgage. /

Right to money deposited by mortgagor.—Thc Court shall theree
upon cause writteén notice qf deposit to be served on thec mortgages, and the
mortgagee may, on presenting a petition (verified in manner prcscrfbc:i by law
for the verification of plaints) stating the amouut then due on the mortgage
and his willingness to accept money so dcposited in full discharge of such
amount, and oz depositing in the same Court the mortgage deed and all
documents in his possession or power relating to the mortgaged property, apply
for and receive the money, and the mortgage decd and all suchh othe r’docu-
ments so deposited shall be delivered to the mortgagor or such other person
as afcresaid.

Where the mortgagee is in possession of the mortgaged prop:rty the Gourt
shall, before paying to him the amount so deposited, dircct him to deliver
possession thereof to the mortgagor and at the cost of the mortgagor cither to
re-transfer the mortgaged property to the mortgagor or to such third person
as the mortgagor may direct or to cxecute and (where the mortgage has been
effected Ly a registered instrument) have registered an acknowledgment in
writing that any right in derogation of the mortgagor’s interest traa.nsfcrrcd
to the mortgagee has becen extinguished.

g84. Cessation of interest. —Wlicn the mortgagor or such other person
as aforesaid has tendered or deposited in Court under section 83 the alr)nount
remainiug duc on the mortgage, interest on the principal moncy shall cease
from the datc of the tender or in the case of a deposit, where ynf) revious
tender of such amount has been made as soon as the mortgagor ér sucil)l other
person as aforcsaid has done all that hasto be done byahim to enable the
mortgagee to take such amount out of Court, and the notice required b
section 83 has been scrved on the mortgagee : ¢ reatt y
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Provided that, where the mortgagor has deposited such amount without
having made a-‘previous tender thereof and has subsequently withdrawn the

same or any part thereof, interest on the principal money shall be payable
from the date of such withdrawal.

Nothing in this section or in section 83 shall be dcemed to deprive the
mortgagee of his righrt to interest when there exists a coatract that he shall
be entitled to a reasonable notice before payment or tender of the mortgage-
money, and such notice has not been given before the making of the tender
or deposit as the case may be.

Suit for Foreclosure, Sale or Redemption

85. Parties to suait for foreclosure, sale and redemptior—Repealed
by :%e Code of Civil Procedure, 1908 (Act V of 1908). S. 156 and Sch. V,

Foreclosure and Sale

86 to 90. Repealed by the Code of Civil Procedure, 1908 Act Vv
of 1908). S. 156 and Sch. V,

Redemption

81. Persons who may sue for redemption. —Besides the mortgagor,
any of the following persons may redeem or institute a suit for redemption,
of the mortgazed property namely :—

(a) any person {nther than the mortgagee of the interest sought to be
redecemed) who has any interest in, or charge upon, thc property mortgaged
or in or upon the right to redeem the same ;

(b) any surety for the payment of the mortgage debt or any part thereof,
(¢) any creditor of the mortgagor who has in a suit for the administry.
tion of his estate obtained a decrec for sale of the mortgaged property.

92. Subrogation. —Any of the persons referred to in section 91 (other
than the mortgagor) and any co-morigagor shall, on redeeming Propert
subject to the mortgage, have so far as regards redemption, foreclosure or sale
of such property the samc right as the mortgagee whose mortgage he redeem
may have agaiunst the mortuagor or any other mortgagee.

The right conferred by this section is called the right of subrogati,
and a person acquiring the same is said to be subrogated to the rights of the
mortgagee whose mortgaye he redcems.

A person who has advanced to a mortgagor money with ‘("hi ch th
mortgage has been redeemed shall be subrogated to the rights of the mor ¢
gagee whose mortgage has been redeemed if the mortgager has, by a regisgey,, |
insttument, agreed that such person shall be s subrogated. d

Nothing in this section shall be deemed to confer a right of subrogayj .
on any person unless the mortgage in respeet of which the right is Claime
has been redecmed in full.

93. Prohibition of tacking.—No mortgagee paying off a prior
gage, whether with or without notice of an interm :diate “morigage,
thereby acquire any priority in respect of his original s:curity ; and, eXcepy ¢,
the case provided for by s:ctioa 79, no morigages making subsequent advay,, \‘
to the mortgagors whether with or without notic: of ar intcrmediat. or g ,;f:
shall thereby acquire any priority in respect of his security for such Subseqy Qt\\‘
advance. t

Tt

Shan
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94, Right of mesne mortgagees.—Where a property is mortgaged for
successive debts to successive mortgagees, a mesne mortgagee has the same
rights against mortgagees posterior to himself as he has against the mortgagor.

© 95, Rights of redeeming mortgagor to expenses.—Where one of
several mortgagors redeems the mortgacged property, he shall, in enforcing his
right of subrogation under section 92 against his co-mortgagors be pntxtlcd to
add to the mortgage-money recoverable from them such proportion of the
expenses properly incurred in such redemption as is attributable to their share
in the property.

96. Mortgages by deposit of title-deeds.—The provisions hereinbefore
contained which apply to a simple mortgage shall, so far as may be, apply to a
mortgage by deposit of title-deeds.

97. Repealed by C. P. C. 1908, S. 156 and Sch. F. See Sch. 1. 0.

XXXIV, R.13.
Anomalous Mortgages

98. Rights and liabilities of parties to anomalous mortgages,—In
the case of an anomalous mortgage the rights and liabilities of the parties
shall be determined by their contract as evidenced in the mortgage deed and
so far as such contract does not extend, by local usage,

99. Attachment of motgaged property.—Rspealod by the Code of Civil

Procedure, 1908 (Act V of 1908), S. 150 and Sch. V.
Charges

100. Charges.—Where immovable property of one ‘person is by act of
parties or operation of law made security for the payment of money to another,
and the transaction doces not amount to a mortgage, the latter person is said to
have a charge on the p:operty ; and all the provisions herzinbefore contained
which apply to simple mortgage shall, so far as may be, apply to such charge.

Nothing in this section applies to the charge of a trustee on the trust
property for expcnses properly incurred in the execution of his trust, and save
as otherwise cxpressly provided by any law for the time being in force, no
charge shall be enforced against any property in the hands of a person to
whom such property has been transferred for consideration and without notice
of the charge.

101. No-merger in the case of subsequent encumbrance.—Any
mortgagee of or person having a charge upon, immovable property or any
transferee from such mortgagee or charge-holder, may purchase or otherwise
acquire the rights in the property of the mortgasor or owner, as the case may
be, without thereby causing the mortgage or charge to be mer:sed as between
himself and any subsequent mortgajee of, or person having a subsequent
charge upon, the same property, and no such subsequent mortgagee or charge
holder shall be entitled to toreclose or scll such property without rede. ming
the prior mortgage or charge, or otherwise than subject thercto.

Notice on Tender

102. Service or tender on to agent.—Where the person on or t> whom
any notice or tender is to be served or made under this Chapter does not
reside in the district in which the mortgaged property or somc part thereof is
situate, service or tender on or to an agent holding a genceral power of attorney
from such person or otherwise duly authorized 10 accept such service or tender
shall be decmed suflicien..

Where no person or agent on whom such notice should be served can be
found or is known to the person required to serve the notice the latter person
may apply to any Gourt in which a suit might be brought for redemption of
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. t shall directin what man-
i ortgaped property and such Qour ) ‘ : :
:11:1:' such ngot)':cc shallbe served,and any notice scrved in compliance wiil, direc-
tion shall be dcemd suflicient : . . .
Provided that, in the case of a notice required by section .88, in
of a deposit, the application shall be made to the Court in which th
has been made.

Where no person or agent to whom such tender shguldtlﬁe ;nadc can be
found or is known to the pcrson desiring to ma.kc t}:c tgn ctl, ! ; 2tter pergon
may deposit in any Court in which the suit might be droua h gr redc‘nption

f the mortgaged property the amount sought to be tendered, and such deposit
;’hall have the effect of a tender of such amount.

103. Notice, etc, to or by person incompetent to At —Where
under the provisions of this Chapter, a notice is to tl')c(]scr\r’f b°“ or by, or 4
tender or deposit made or accepted or taken out o (l))u . c)i" ANy persoy,
incompetent to contract, such notice may be served on or ¥ c? er or deposit
made, accepted or taken by the lcgal curator of the prg%crs.); (i)l Such pergq, .
but where there is no such curator, and it is rcqu‘s“cdo ¢ lta é [ the inter.
ests of such person thata notice should be served or a cg er or eposiy
made under the provisions of this Chap}cr, application maf)" Ic Made ¢, an
Court in which a suit might be brought for the redemption o the mor gage ¢
appoint a guardian ad litem for the purpose of serving Oi_"fc“’m Service . o
such notice, or making or accepting such tender, or making or takj out oF
rt such deposit, and for the performance of all consequentia] act whi of
Cou]d or ought to be done by such person if he were competent tq conte i€
cou the provisions of Order XXXI1{ in the First Sehedule to the Code craCt ;
Ef,",d edure, 1908, shall so far as may be, apply to such applicatiap 4
;?Scs thereto and to the guardian appointed thereunder.
; 104. Power to make rules.—The High Court may, lft:rom time .
make rules consistent with this Act for carrying out o ’rti‘:,is%“d in ¢ e,
Civil Judicature subject to its superintendence, the p tons C(’lltainedu?s
. Chz n
this CGhapter. CHAPIER V
Of Leases of Lnmovable Property

105. Leage defined.—A lcase of immova..blc‘ p[’OpCl't)l’. oA tl:ansfel‘
right to enjoy such property, made fora certain ¢ promised, qr dBblicg f 2
ingPCTPCt“itY. in consideration hOf hPaae pa!? Ortgi)c:: resnd::rcc:'lr Deltongy, OF
. i f value, » Pery I
e of crops, service or any other thing o -2 odic;
Z}Sa;n spcciﬁpcé occasions to the transferor by the transferee, who acceptsc ?}l\ly
transfer on sych terms. - i ¢
Lessor, | romium and rent defined ~The transferor is called yy, 1
» lessae, p ice is called the premiy sz
the transferec js called the lessee, the price is ¢ d is called the 3. 20d 135
moneY, Share, service, or other thing to be so rendere ' reng - th

106. Dyration of certain leases in absence of writye

the case
¢ deposit

ng ¢ 2Vil

the

On
or local usage. —In the absauce of a contract Of lolce;lr lr?m‘:no;‘ Usag, t?a‘ct
contrary, a leage of immovable Property for agricultura u actury, ° the

poscs shall be deewmed to be a leass from year to year, t‘:,‘i"t‘;":}‘::l: on the Pur
of either lessor or lessce, by six months’ notice cXP""f:);’ any other nd of a Pary
of the tenancy ; and a lease of immovable p ropcﬂyt rminable, onpltnp“st rlsa'r
be deemed to be a lease from month to month, term!

. R th ¢ p aly
either lessor or lesgec, by fiifteen days® notice expiring with the end of a r:gt of
of the tenancy, ny

h
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Every notice under this scction must be in writing signed by or on behalf
of the person giving it, and either be sent by post to the party who is intended
to be bound by it or be tendered or delivered personally to such party, or to
onc of his family or scrvants at his residence or (if such tender or delivery is
not practicable) affixed to a conspicuous part of the property.

107. Leases how made.— A lcasc of immovable property from year to

ear, or for any terms excceding onc year, or reserving a yearly rent, can be
made only by a registered iustrument.

All other leates of immovable property may be made either by a regis-
tered instrument or by oral agrcement accompanied by delivery of posses-

con.

St Where a lease of immovable property is made by registered instrument,
such instrurnent, or where there are more instruments than one each such in-
strument shall Le executed by both the lessor and thelessee ;

Provided that the State Government may, from time to time, by noti-
fication in the Official Gazette, direct that leases of immovable property,
oth er than leases from year to year, or for any term exceeding one year, or
reserving a yearly rent or any class of such leascs, may be made by unregis-
tcred instrument or by oral agrecment without delivery of possession.

108. Rights and liabilities of lessor and lessee.—In the absence of
a contract or local usage to the contrary, the lessor and the lessee of immov-
able property, as against one another respectively, possess the rightsand are
subject to the liabilities mentioned in the rules next following, or such of
them as are applicable to the property leased :

(\) Rights and Liabilities of the lessor.

(a) The lessor is bound to disclose to the lessee any material defect in
the property, with reference to its intendcd use, of which the former is, and
the Jatter is not, aware and which the latter could not, with ordinary care
discover ;

(6) the lessor is bound on the less-e’s request to put him in possession of
the property ;

(¢) the lessor shall be deemed to contract with the lessee that'if the
latter pays the rent rescrved by the lease and performs the contract, binding
on the lessee, he may hold the property during the time limited by the lease
without interruption. .

The bencfit of such contract shall be aunexed to and go with the lessee’s
interest as such, and may be enforced by every person in whom t hat interest
is for the whole or any part the: eof from time to time vested :

(B) Rights and Liabilities of the Lessee.

(d) if during the continuance of the lease, any accession is made to
the property, such accession subject tc the law relating to alluvion for the time
being in force shall be decemed to be comprised in the lease;

(o) if, by fire, ten pest or flood, or violence of an army or of a mob; or
other irresistible furce any material part of the property be wholly destroyed
or rendercd substantially and permanently unfit for the purposes for which it
was let, the lease shall, at the option of the lessee be void ;

Provided that, if the injury be occasioned by the wrongful act or default
of the lessee, he shall not be entitled to avail himself of the benefit of this
provision_;

(f) ‘If the lessor neglects to make, within a reasonable time after notice,
any repairs which he is bound to make to the property , the lessee may make
the same himself, and deduct the cxpense of such repairs with interest from
the rent, or otherwise recover it from the . wor
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(g) if the lessor neglects to make any payment which he is bound to
make, and which, if not made by him, is recoverable from the lessee or
against the property, the lessee may make such payment himself, and deduct
it with interest from the rent, or otherwise recover it from the lessor ;

(h) the lcsscc.mf’-y cven after the determination of the lease remove, at
any tim:whilst he is in possession of the property leased but not afterwards,
all things which he has attached to the carth ; provided he leaves the Property
in the state in which he received it :

(i) when alease of uncertain duration determines by any means except
the fault of the lessce, he or his legal reprcscntativc is entitled to a}} the
crops planted or sown by the lessee and growing upon the property when the
lease determines, and to free ingress and egress to gather and carry them |

(j) the lessce may transfer absolutely or Dby way of mortga
lease the whole or any part of his interest in the property, and any transferee
of such intcrest Or part iay again transfer it. The lessee shall not,
recason only of such transfer,” cease to be subject to any of the liabiligj ey
attaching to the lease ; )

nothing in this clause shall be deemed to authorize a tenant having
untransferable right of occupancy, the farmer of an estate in respect of W hic)
default has been made in Paying revenue, or the lessee of an estate under lhl
management of a Gourt of Wards, to assign his interest assuch ‘e‘lante
farmer or lessee ; .

(k) the lessee is bound to disclose to the lessor any fact as to the naty
or extent of the i:}tcrcat which the lessee is about to ta:ke, of which e leg re
is, and the lessor i3 not, aware and which materially increases the Valu;ce‘;
such intcrest ; ] ) Q?

(¢) the lessee is bound to pay or tender, at'thc proper l?fuc and pla
the premium or rent to the lessor or his agent in this behalf ; ce,

(m) the lessee is bound 1o keep, and on the tcrx_nmanqn of the le se
restorc the property in as good condition as it was at the time when j, o
put in possession, subject only to the changes caused by l't’;ason.gble weay Wag
tear or irresistible force and to allow the lessor and his a(-:{c,cp_ts. at al) rea
able time during the term, to enter upon the property an lgs?cm.the o 20q
tion thereof and give or leave notice of any dcfcctfm lsuc Couditygy C0dia
when such defect has been causad by any act or detault Ondtnc Parg ang
lessec, his secvants. or agents, he is bound to make it good wipp;, }htlxe
months after such notice has been given or left ; Ceq

(n) if the lessee becomes aware of any procccdmg to rccqve ~ the ro
or any part thercof, or of any encroachment made upon, Ol'b any ‘nlerfL.P;l‘ty
with the lessor’s right co.nccrrlxing, such property, he is bouad ¢ Bive, ng
‘easonable diligence, notice thercof to the lessor ; . ig
rea (o) the lesgscc may use the property and its Pl“)}iuc‘:‘"(l‘t: S“Y) as g p h
of ordinary prudence would use them if they were his O?c O:tht e 'llu:rs‘)u
use, OF permit another to use, the property for a pllirgr émincs g-r thap th t nge
which it was leased, or fell or sell timber on wor ther act wlr‘ .“Pri:t for
open when the lca.lsc was l{;}'-‘;l;tc(t or commit any o \ch jgq d 3

or permanently injurio thereto raet
e (p[; he must l)nlol. without the lessor’s const:l'lt):sc‘.;‘-’r_“-"Ct on the Propel_ty N

anent structure, €Xcepl ior agricultural purp: > a

perm (@) on the dctcn?it;tation o%‘ the lcass, the lessec is bounq to - ny,
r 1nto possession O '€ property, t

lesso . pRightS of lessor's trangferee.—If ;_hchil.c?;olz tr Nsfer he

oropetly leased, or any partthereof, or any part © TR thepes

6

g€ or suh.
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transferee, in the absence of a contract to the contrary, shall possess all the
rights_and, if the lessee so elects, be subject to all the liabilitics of the lessor
as to the property or part transferred, to 8o loog as he is the owner of it;
but the lessor shall not, by reason only of such transfer, cease to be subject
to any of the liabilitics imposed upon him by the lease, unless the lessee
elects to treat the transferce as the person liable to him :

Provided that the transferec is not entitled to arrears of rent due before
the transfer and that, if the lessce, not having reason to believe that such
transfer has been made, pays rent to the lessor, the lessec shall not be liable
to pay such rent over again to the transferee.

The lessor, the transferee and the lessee may determine what proportion
of the premium or rent reserved by the lease is payable in respect of the part
so transferred, and in case they disagree, such determination may be made by
any Court having jurisdiction to entertain a suit for the possession of the
property leased.

110. Exclusion of day on which term commences.—Where the
time limited by a lease of immovable property is expressed as commencing
from a particular day, in computing that time such day shall be exciuded.
Where no day of commencement is named, the time so limited begins from
the making of the lease.

Duration of lease for a year.—Where the time so limited is a year or
a number of years, in the absence of an express agrecment to the contrary
the lease shall last during the whole anniversary of the day from which such
time comiuences,

Option to determine lease.—Whcre the time so limited is expressed
to be terminable before its expiration, and the lease omits to mention at whose
option it is so terminable, the lessee, and not the lessor, shall have such
option. .

111. Determination of lease.—A lcasc of immovable property deter-
mines—

(a) by efflux of the time limited thereby ;

(6) where such time is Limited conditionally on the happening of some
event—by the happening of such event;

(¢) where the interest of the lessor in the property terminates on, or his
power to disposc of, the same extends only to the happening of any event —-

by the happening of sucl: event ;
(4) in case the interest of the lessce and the lessor in the whole of the

property becomes vested at the same time 1n one person in the same right ;

(¢) by express surrender ; that is to say, in case the lessee yields up his
interest under the lease to the lessor by mutual agreement between them ;

(f) by implied surrender ;

(g) by .fc.)rfeiture ; that is to say,—(l)in case the lessce breaks an
express condition which provides that on breach thercof the lessor may
re.enter ¥ * * or (2) in case the lessee rcnounces his character as such by
setiing up a title in a third person or by claiming tiue in himself ;or (3) the
lessee is adjudicated an ingolvent and the lease provides that the lessor may
re-enter on the happening of such event and in any of these cases the lessor
or his transferee gives notice in writing 10 the lessee of the intention to deter-
mine the lease ;

k) on the expiration of a notice to determine the lease, or to quit, or
of intention to quit, the property leased, duly given by one party to the other.
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Comments
Illustration to Clause ( f )
A lessee accepts from his lessor a new lease of the property leased, to
take effect during the continuance of the existing lease. This is an implied
surrender of the former lease, and such lease determines thereupon.

Efflux of time means the expiration of timne fixed in the lease. After the
cxpiration mentioned in the lease the lessee can be ecjected without notice of
eviction being given—AMd. Fazihzaman v. Anwar Husain, 1932 A. 914.

Esxpress surrender mcans surrender to by acts of parties. This does not
requirc any formal deed of surrender. A surrender the landlord does not
require any recistered document—>Brojonath v. Moheshwar, 28 C. L. J. 220.

112. Waiver of forfeiture.—A forfciture under section 113, clause )
is waived by acceptance of rent which has become due since the forfeiture,
or by distress for such rent, or by any other act on the part of the lessor show.
ing an intention to treat the lease as subsisting :

Provided that the lessor is aware that the forfeiture has bzen incurred .

Provided alsu that, where rent is accepted after the institution of a suit
to eject the lessee on ground of forfeiture, such acceptance is not a waiver,

Comments

Watver forfeiture.—This section lays down that if a iessor, knowing that
a forfeiture has been incurred, does any act whereby he acknow]cdges the
continuance of the tecnancy at a later period, he thereby waives such
forfeiture.

113. Waiver of notice to quit.—A notice given under section 11]
clause (h), is waived, with express or implied consent of the pPerson 1o whom
it is given, by any act on the part of the pirson giving it showing an inte
tion to treat the lease as subsisting. “en-

Illustrations

(a) A4, thelessor, gives B, the lessce, notice to quit the property leag
The notice expires. B tenders, and 4 accepts, rent which has become duee-d'
respect of the property since the expiration of the notice. The Notice i
waived. . Is

(b) A, the lessor, gives B, the lessce, notice to quit the Property leaq
The notice expires, and B remains in possession. 4 gives to B, as lessee ed,
second notice to quit. The first notice is waived. >

114. Relief against forfciture for non-payment of rent.— e
lease of immovable property has determined by forfciture or

. . . Hion-pa mrec a
of rent, and the lessor sves to eject the lessee, if at the hearing of the SU."t
the lessce pays or tenders to the lessor the rent in arrcar, together with j 1t,

n
thercon and his tull costs of the suit, or gives such security as the tereg;
thinks sufficient for making such payment within fifteen days, the Coy, n?llrl
in lieu of making a decree for ejectment, passan order relicving the jo s
against the forfeiture and thereupon the lessee shall hold the property )¢, Ce
as if the forfeiture had not occurred. ‘ Seq

114-A. Relief against forfeiture in certain other cases,_ hie
leasc of immecvable property has determined by forfeiture or breach of © &
express condition which provides that on breach thercof the lessor ma
enter, no suit for ejectment shall lic unless and until the lessor has serveg €.
the lessce a notice in writing— on

(a) specifying the particular breach complained of ; and

(b, it the breach is capable of remedy, requiring.-the lessee to Teme
the breach ; dy
and thc lessee fails, within a reasonable time from the date of the servie
the notice, o rewncdy the breach, if itis capable of remedy,



44 THE TRANSFER OF PROPERTY ACT [S. 119

Nothing in this section shall _apply to an express condition against the
assigning, under-letting, parting W.lt'h the possession, or disposing of the pro-
perty leased, or to an ¢Xpress condition relating to forfeiture in case of non-
payment of rent.

115. Effect of sur'render. and forfeiture on under-leases.—The
surrender, express or implied, of immovable property does not prejudice an
under-lease of the property or any part thereof previously granted by the
lessee, on terms and conditions substantially the same (except as regards the
amount of rent) as those of the original lease ; but, unless the surrender is
made for the purpose of obtaining a new lease ; the rent payable by, and the
contracts binding on, the under-lessee shall be respectively payable to and
enforceable by, the lessor.

The forfeiture of such a leate annuls all such under-leases, except where
such forfeiture has been produced by the lessor in fraud of the under-lessee ,
of relief against the forfeiture is granted under section 114.

116. Effect of holding over.—If a lessee or under-lessee of property
remains in pessessicn thereof after the determination of the lease granted to
the lessee, and the lessor or his legal representative accepts rent from the
lessee or under-lessee, or otherwise asser (s to his continuing in possession, the
Jease is, in the absence of an agreement to the contrary, renewed frem ’year
to year or from month to month, according to the purpose fer which the pro-
perty is lcased, as specified in section 106.

Nlustrations

.2) A lets a house to B for five years. B underlets the house to C at a
monthly rent of Rs. 100. The five years expire, but C continues in possession
of the house and pays the rent to A. C’s lease is renewed from month to
month.

(b) A lets a farm to B for the life of C. C dies, but B continues in posses-
sion with A’s assent. B’s lease is renewed from year to year.

117. Exemption of leases for agricultural purposes. —None of
the provisions of the Chapter apply to leases for agricultural purposes, except
in s far as the State Government * * * may, by notification published in the
Otlicial Gazette, declare all or any of such provisions to be so applicable in
the case of all or any of lcases, together witl, or subject to, those of the local
law, if any, for the time being in force. ’

CHAPTER VI
Of Exchanges
118. “Exchange” defined.—When two persons mutually transfer the
ownership of one thing for the ownership of another, neither thing or both
things being moncy only, the transaction is called an “exchange.”

A transfer of property in completion of an cxchange can be made only
in manner provided for the transfer of such property by sale.

119. Right of party deprived of thing received in exchange.—If
any party to an exchange or any person claiming through or under such party
is by reason of any defect in the title of the other party deprived of the thing
or any part of the thing received by him in cxchange, then, unless a contrary
intention appears from the terms of the exchange, such other party is liable
to him or any person claiming through or ‘under him for loss caused thereby
or at the option of the person so deprived, for the return of the thing trans-
ferred, if still in the possession of such other party or his legal representative
or a transferee from him without consideration.
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THE TRANSFRR OF PROPERTY ACT
120. Rights and )i,
in this Chapter each par

a seller, as to that which
liabilities of a tuyer as t

otherwise provided
to the liabilities of
and is subject to the

bilities of parties.—Save as
ty has the rights and is subject
he gives, and has the rights,
© that which he takes.

Comments
¢ Rights and liabiiities of parties.—In exchange, cach party is in the position
of a seller as well as buyer. p respect of the property he transfers he is in

the position of a seller and j the property he takes, he is in the
position of a buyer. n respect of the property 8 in

121. Exchange of money,_on an cxchangc of money, each party
thereby warrants the genuineness of the money given by him.

CHAPTER VII
Of Gifts
122 ¢ Gift” defined.—«Gift’ is the transfer of certain existing movable
o;‘rls?rzl’lz;ﬁl;ldc ng%iﬁgrrn&d:n:tcﬁuntarily and :lvithout rf:;lmsidcration by one
gchalf of the donee. er, called the donee, and accepted by or on

) Acceptance when to be made, —Sych acceptance must be made during the
lifetime of the donor and while he is still capable of giving.

If the donee dics before acceptance, the gift is void.
123. ‘Transfer how effected —For the purpose of making a gift of

immovable property, the transfer must be cffected by a registered instrument
signed by or on behalf of the donor, and atisted by at least two witnesses.

For the purpose of making a gift of movable property, transfer may be
effected either by a registered instrument signed as aforesaid or by delivery.

Such delivery may be made in the same way as goods may be delivered.

124. Gift of existing and future property.—A gift comprising both
existing and future property is void as to the latter.

125, Gift to several, of whom one does not accept.— A yif of a
thing to two or more donees, of whom one does not accept it, 1s void as to the
interest which he would have taken had he accepted.

126. When gift may be suspended or rgvoked.— T'he donor and
donce may agree that on the happening of any specified cvent which does not
depend on the will of the donor a gift shall ve suspended or revoked ; but a
gift which the partlies agree shall be revocaple wholly or in part, at the mere
will of donor, is void wholly or i part as the case may be.

A gift may also be revoked in any of the case (save want or _ failure ot
ccnsideration) in which, if it were a contract, it might be rescinded.

Save as aforesaid, a gift cannot be revoked.

Nothing contained in this section shall be deemed to affect the rigius of
transferces for consideration without notice.

Lilustrations

(a) 4 gives a field to B, reserving to himself with fB s a:lscgt, the right to
take back the field in case B and his descendants g\lcdbc or¢ 4. 8 dies without
descendants in 4’s lifetime, 4 may take back the ficld.

b
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p) A gives alakh of rupees to B, reserving to himself with B’s assent
the right O take back at pleasure Rs. 10,000 out of the lakh., The gift holds
ood as 10 Rs. 90,000, but is void as to Rs. 10,000, which continue to

belong to 4-

127. Onmerous’ gift.—Where a gift is in the form of a single transfer to
the same person of several thingsof which one is, and the others are not,
purdened by an obligation, the donee can take nothing by the gift unless he
accepts it fully.

Where a giftis in the form of two or more separate and independent
transfers 10 the same person of several things, the donee is at liberty to accept
one of them and refuse the others although the former may be beneficial and
the later onerous.

Onerous gift to disqualified person.—A donee not competent to
contract and -accepting property burdened by any obligation is not bound by
his acceptance. .Bu',.lf, after !)ccoming competent to contract, and being
aware of the obligation, he retains the property given, he becomes 80 bound.

llustrations

a) A hasshares in X a prosperous joint stock company and also shares

in 7, a joint stock company in difficulties. Heavy calls are expected in res-

ect of the shares in ¥, A. gives B all his sharcs in joint stock company, B
refuses to accept the share in ¥. He cannot take the share in X.

b) 4, having a lease for 2 term of years of a house at a rent which he
and his representatives are bound to pay during the term, and which is more
*han the hous: can bg let for, gives to B the lease, also as a separate and
independent transaction, a sum of money. B rcluses to accept the lease. He
does not, by his refusal, forfeit the money.

128. Universal donee.—8ubject to the provisions of section 127,
where a2 gift consists of the donor’s whole property, the donea is personally
Jiable for all the debts due by and liabilities of the donor at the time of the
gift to the extent of the property comprised therein.

129 Saving of denatio ns mortis cause and Muhammadan law.—
Nothing in this Chapter relates to gifts of movable property madc in  contem-
plation of death, or shall be deemed to affect any rule of Muhammadan law.

CHAPTER VIII.
Of Transfer of Actionable Claims

130. Trausfer of actionable claims.—[1) The transfer of an action-
able claim whether with or without consideration shall be effected only by
the exccution of an instrument in writing signed by the transferor or his duly
authorised agent, and** shall be complete and effectual upon the execution of
such instrument, and thereupon all the rights and remedies of the transferor,
whether by way of damages or otherwise, shall vest in the transferee, whether
such notice of the transfer as is hereinafter provided be given or not:

Provided that every dealing with debt or other actionable claim by the
debtor or other person from or against whom the transferor would, but for
such instrument of transfer as aforesaid, have been entitled to recover or
enforce such debt or other actionable claim, shall (save where the debtor or
other person is a party to the trans'er or has received express notice thereof
as hercinafter provided, be valid as against such transfer.

(2) The transferee of an actionable claim may, upon the execution of
such instrument of transfer as aforesaid, sue or institute procceding for the
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the same in his own name without obtaining the transferor’s consent to
such suit or proceedings and without making him a party thereto.

Exception.—Nothing in this section applies to the transfer of a marine or
fire policy of insurance or affects the provisions of section 38 of the Insurance
Act, 1938.

Illustrations

(1) 4 owes money to B, who transfers the debt to C. B then demands the
debt from 4, who, not having received notice of the transfer, as prescribed in
Sec. 131, pays B. The payment is valid, and C cannot sue A for the
debt.

(it) A effects a policy on his own life with an Insurance Company and
assigns it to a Bank for securing the payment of an existing or future debt.
If 4 dies, the Bank is entitled to receive the policy and to sue on it without
the concurrence of A’s exccutor, subject to the proviso in sub-section (1) of
Sec. 130 and to the provisions of section 132. ’

150-A. Transfer of policy of marine insurance.—(1) A policy of
marine insurance may be trasferred by assignment, uulcs§ it containg terms
exprcssly prohibiting assignment, and may be assigned either before o after
loss.

088 (2) A policy of marine insurance may be assigned by endorsement thereon
on in any other customary manner.

(3) Where the insured verson has parted with or lost his iptcrcst in the
Subject-matter insured, and has not, before orat the time of so doing, cxpressly
or impliedly agreed to assign the policy, auy subsequent assignment of y},q
Policy is inoperative :

Provided that nothing in this sub-section affects the assignment of a
Dolicy after loss. . .

(4) Nothing in clause (¢) of section 6 shall affect the provisiong of thig
section. .

131. Notice to bc in writing signed.—Every notice of trangfe, of
actionable claim, shall be in writing, signed by the transferor or hijs agent :ln
uthorized in this behalf, or, in case the transfecor refuses to sigp, by e
transferee ot his agent, and shall state the naue and address of the tUranferee

132. Liability of transieree of actionable clalm--.—.r_hc ransferee f
an actionable claim shall take it subject to all the liabilities apq equil'o
to which the transferor was subject in respect thereof at the dage of t‘;i
trapsfer.

Lllustrations

/i) A wransfers to C a debt to him by B, 4 being then indebteq
Sues ézizor the debt due by B to 4. In such suit B is cnu:ilci to sct off ¢ dBéth
dye by 4 to him, although C was unaware of it at the date of such transter
ii) A exccuted a boad in favour of B under Clécu“?“a“ccs which
Sntjtled the former to have it delivered up and Cancclled-c Canons the bundct
for value and without notice of such circumstances. cannot enfor 2

Ce t
ond against 4. he

—Where the tr
133. Warranty of solvency of debtor. . ansferq,
dept warrants the solvency of the debtor, the warranty}»1 in the absence ?)f a
Contract to the contrary, applies only to higsolvency at the timeof (he Uansfep.
Ang js limited, where the transfer is made for consideration to the gy, ety
Valye of such consideration. .
ue 134. Mortgaged debt.—Where a debt is tra.ﬂsf“»l'l‘c(‘?il t:or the_ PUrpoge
Secyring and existing OF future debt, the debt so transferred, if receiveyq by t}c:f
¢
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transferor or recovered by the transferee, is applicable, first in payment of
the costs of such recovery ; secondly, in or towards satisfactxon.of the amount
for the time being secured by the transfer ; and the residuc, if any,-belongs
to the transfcror or other person entitled to receive the same. .

135. Assignment of rights under fire policy of m.surance.—hv.cLY
assignee, by endorsement or other writing of a policy of insurance against
fire, in whom the property in the subject insured shall be absolutcly yestcti
at the date of the assignment, shall have transferred and vested in him al
rights of suit as if the contract contained in the policy had been made with
himself. L.

135-A. Assignment of rights under policy of marineinsurance.—
(1) Where a policy of marine insurance has becn assigned Su as Lo pais the
beneficial interest thercin, the assignee of the pclicy is entitled to sue thereon
in his own names ; and the defeadant is entitled to make dt;fcncc arising out
of the contract which he would have been entitled to wake if the action had
been brought in the name of the person by or on behalf of whom the policy
was effected.

(2) Where the insurer pays for a total loss, either of the whole, or, in
the case of goods, of any apportionable part, of the subject-maticr insured, he
thereupon becomes entitled to take over the interest of th: msured person in
whatever ruay remain of the subject-matier so paid for, and he is thercby
subrogated to all the rights and remedies of insured person in and in rsspect
of that subject-matter as from the time of the casualty causing the loss.

(3) Where the insuree pays for a partial loss, he acquires no title 1o the
subject-matter insured, or such part of 1t as may remain, but he is thereupon
subrogated to all rights and remedies of the insured person as from the time
of the casualty causing the loss, in so far as the insured person has beeu
indemnificd by such payment for the loss.

(4) Nothing in clause (¢) of section 6 shall affect the provisions of this
section.

136. Incapacity of officers connected with courts of justice..—-
No judge, legal practitioner or officer connzcted with any Court of Justice
shall buy or trafficin, or stipulate for, or agree to receive any share of, or
interest in, any actionable claim, and no Court of Justice shall enforce, at
his instaice, or at the instance of any person claiming by or through him,
any actionable claim, so dealt with by him as aforesaid.

137 Saving of negotiable instruments, etc.—Nothing in the fore-
going sections of this Chapter applies to stocks, shares or debentures, or to
instruments which are for the time being, by law or custom, negotiable, or to
any mercantile document of title to goods.

Explanation,—The expression ‘‘mercantile document of title to goods”
includes a bill of lading, dock warrant, warchouse keeper's certificate, railway
receipt, warrant or order for the delivery of goods and any other document
used in the ordinary course of business as proof of the possession or control of
goods, or authorizing or purporting 10 authorize, either by endorsement or by
delivery, the possessor of the document to transfer or receive goods thereby
repiesented.
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