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Preface.
We are afraid that wo have not worked out an elaborate commentary
on the Punjab Courts Act and Letters Patont. For throughout the book

our aim has been to make it concise and readable.

For hasty reference a Dbare print of the . Punjab Courts Act ig also

given.

TWO VAKILS.
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THE PUNJAB COURTS ACT, 1918.

PUNJAB ACT, VI OF 1918.

(As amznded by Punijab Acts, IV of 1919 and IX of 1922 and
supplemented by India Act, IX of 1919.)

PAasseED BY T LIEuTeNANT-GOVERNOR OF THE PUNJAB IN CouNcIL.

(Received the assent of His Honour the Lieutenant-Governor of the
Punjab on the 30th May, 1918 and that of His Excellency the
Viceroy and Governor-General on the 12th June, 1 918,
and was first published in the Gazette of the
12th July, 1918)

An Act to validate all things done under the Punjab
Courts Act, 1914, as ammended by Punjab Act IV of 1914,
to repeal the said Acts or so much of them as may be valid
and to enact a law relating to Courts in the Punjab, which
is free from th: defect described in the preamble.

WaEREAS it appears that the Punjab Courts Act, 1514,
as assented to by the Lieutenant-Governor on the 15th
January 1914 and by the Governor-General on 27th April 1914
and as published in the Punj2b Gazette on 22nd May 1914
included a clause, namely, clause (b) of sub-section (1) of,
gection 39 which had not been passed by the Legislative
Council of the Lieutenant-Governor, and whereas doubts have
arisen as to the validity of things done under the said Act
and the amending Act, Punjab Act IV of 1914 :

And whereas it 1s expedient to validate all things done
under the said Acts, to repeal the said Acts or so much of
them as may be valid, and to enact a law relating to Courts
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in the Punjab, which is free from the defect above described,

it is hereby enacted as follows:—
PART L

: 1. (I) This Act may be called the
Short title and extent Punjab Courts Act, 1918.

(2) Tt extends to the Punjab.

Definitions 2. In this Act—the expression ‘ the
. Punjab Courts Act, 1914 ’, means what was

published as the Punjab Courts Act, 1914, in Part V of the
Punjab Gazette dated 22nd May 1914 : and the expression
“ Punjab Act IV of 1914 ” means what was published a8
Punjab Act IV of 1914, in Part V of the Punjadb Gazette
dated 20th November 19 14.

Enactment] of Pro- P 3. 1:%1) f(a) The provisions contain?ld
visions relating to In Fart of this Act are hereby enacted,
Courts inthe Punjab. 5119 ghall be deemed to have had effect on

and from the first day of August 1914.

() The Punjab Courts Act, 1914, and Punjab Act, IV
of 1914, or 80 much of them as may be valid, are repealed on
and fromthe first day of August 1914.

(2) All things done under the Punjab Courts Act, 1914,

validation of acts done. 28 amended by Pl}njab Act, IV of 1914, ghall
. e deemed to be in every way as valid as if
the Punjab Courts Act, 1914, as amended by Punjab Act, IV

of 1914, had been of full force and effect on and from the
first day of August, 1914 -

Provided, firstly, that any appeal which may have been

Proviso. (t)i;ci.degi by the Chief Court in the exercise
Jurisdiction purporting to be exercised

under section 39 (1) (3) of the Punjab Courts Act, 1914,
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ided, and shall not
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shall be deemed to have been validly dec. i
be called in question by reason of anything contained in
this Act-

And, secondly, that any appesd Which befors the e

mencement of this Act has beea presented to the Chief Court
under Section 3y (1) (p) of the Punjab Courts Act, 1914, and
which should not have been SO presentei if the said gub-
Section had run as set out in section 39 of Part II of this
Act shall if it hag not been decided be transferred by the
f?aid Court for disposal to the District Court having
Jurisdiction :

And, thirdly, that any appeal which would have lain to
the Chief Court under section 39 (1) (¢) of the Punjab Courts
Act, 1914, but which lies to the District Court under the
Provisions of thig Act, and which if presented to the Chief
Court at the commencement of this Act would be within time,
shall be deemed to be presented within time if presented to
the District Court within sixty days from the commencement
of this Act.

PART IL

CHAPTER 1.

PRELIMINARY.
1, » * * *
2. The enactments specified in the Schedule are hereby
repealed to the extent mentioned in the
fourth column thereof.

3. In this part, unless there 18 some-
thing repugnant in the subject or context,—

Repeal.

Definitions

(1) “Small cause ”. means_a. suit_of the nature cogniz,
~

- of1g77. -able by a Court of Small Causes under-
/ 1887, the Provincial Small Cause Courts Act, -



4 THE Puniae Courts Acr, 1918.
NoTEs.

Small Cause Suit.—Under the Provincial Small Cause Courts Act, a
Court of Small Causes can take cognizance of all kinds of suits except
those which are given in Schedule II of that Act. Therefore all cases
except those mentioned in the said Schedule may be described as suits of
the nature of Small Causes. In deciding whether or not a particular suit
is a Small Cause one the provisions of Schedule II of the said Aot must
be construed strictly. Thus it has been held by the Allahabad High
Court that ouly such suits are barred by tho Provincial Small Cause
Courts Act as are actually covered by the words of the different articles
of Schedule IIof the Act and not those which are in substance like the
suits described therein. 1.

The following are the suits excopted from the cognizance of
Courts of Small Causes by Schedule II of the Provincial Small Cause
Courts Act.

(1) A suit concerning an act or order purporting to be done or made
by the Governor-General in Council or a Local Government, or by the
Governor-General or a Governor, or by a Member of the Council of the
Governor-General, or of the Governor of Madras or Bombay or Fort
William in Bengal, in his official capacity, or concerning an act purporting
to be done by any person by order of the Governor-General in Council or
a Local Government.

(®) A suit concerning an act purporting to be done by any person in
pursuance of a judgment or order of a Court or of a judicial officer acting
in the execution of his office.

(3) A suit concerning an act or order purporting to be done or made
by any other officer of the Government in his official capacity or by a
Court of Wards or by an officer of a Court of Wards in the execution of
his office.

NoTEs.

The above noted threo articles refer to suits concerning official acts.
While article 1 refers to acts done by certain officers of the Executive

1 EC A. 428 Per Dalal J.
2. 97 P. R. 1894,
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Government in their executive or administrative capacity article 2 is
intended to cover acts done under tho orders of a Court. I  Article 3
refers to acts of those exccutive officers who are not mentioned in article 1.
The word ““ act ” as used here does not include a mere omission or neglect
of duty but connotes some distinct act purporting to be done by =
Government officer under the authority of his office and reasonatly falling
within the scope of such authority. 2

(4) A suit for the possession of immoveable property or for the
recovery of an interest in such property.

NoTES.

The phraso “immoveable property " has been defined in section 3 (25)
Goneral Clauses Act as including land, benefits to arise out of land and things
attached to the earth or permanently fastened to anything attached to the
earth. Stapding trees are immoveable property within the meaning of
this article. 3 Title deeds of immoveable property though they are
evidence of an interest in immoveable property are however themselves
moveable property and therefore a suit for recovery of such deeds is a suit
of the nature of Sm:all Causes. 4

(3) A suit for partition of immoveable property.

(6) A suit by a mortgagee of immoveable property for the foreclosure
of the mortgage or for sale of the property or by & mortgagor of immove-
able property for the redemption of the mortgage.

NOTES.

The only suits contemplated by this article are those for sale,
foreclosure and redemption. Suits for recovery of possession on the basis
of a mortgage are beyond the scope of this article and are covered by
article 4 supra. 5

(7) A suit for the assessment, enhancement, abatement or apportion-
ment of the rent of immoveable property.
13 B. 78; 1 C. W. N. 140.
97 P. R. 1894 91 P. L. R. 1902; 37 M. 533.
91 C.133.
6 Lah. 33.
171 C 622;24 P. R. 1890.

Sl
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(8 A suit for the recovery of rent, other than house ront, unless tho
Judge of the Court of Small Causes has been expressly invested by the
Local Government with authority to exercise jurisdiction with respect
thereto.

NoTEs.

Rent.— The word ‘rent’ as used here is intended to be understood
in the ordinary semse of a return in monoy or kind for the emjoyment of
specific property held by one person from or under another and does not

include damages for the usc and cccupationof land by a trespassor 1

House Rent.—Shop rent has been held to bejhouse rent for purposes of

this section 2

(9) A suit concerning the liability of land to bo agsessed to land

revenue.
(10) A suit to restrain waste.

(11) A suit for the determination or enforcement of any otler right

to or in‘grest in immoveable property
Nores.

To attract the application of this article it is not emough that the
question of the right of immoveable property be incidentally in issue, on
the other hand the direct object of the suit must be to establish or enforce
such right. 3 The article will not apply where there is nothing in the
prayer that requires the determination or eonforcement of any rightor
interest in immoveable property and consequential relief prayed for is for
recovery of money. Thus a suit for recovery of interest on mortgage
money has been held to be a suit triable by a Court of Small Causes. 4

(12) A suit for the possession of an hereditary offico or of an interest
in such au office including & suit to establish an egclusive or periodically
recurring right to discharge the functions of an offie,

1. 78 1. C. 383.
2. 1071 C. 273. R
119 P. R 1894; 80 P. R. 1896
66 T. C. 285.

oo
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(13) A suit to enforce a paymant of the allowance or foes respectively,
called Malikana and hakl: or of cesses or other dues when the cesses
or dues are payable to a person by reason of his interest in immoveable

property or in an hereditary office or in a shrine or other religious

institution.

NOTES.

The article applies to claims made against the person primarily liable

to pay the cesses and dues.?  Therefore a suit against a person who has

improperly collected such dues from persons primarily liable to pay them
is not within ths ambit of tha article and may be tried by 2 Court of Small
Causes.2  To attract the application of the Section it is necessary that

cesses and ducs must be payable by reason of plaintiffs interest in
lnmoveahle property. If thn cleim is based on a contract or custom
the article will not apply and the suit would be a simple money suit and

as such triable by a Small Cause Court.3

(14) A suit to recover from a person to whom a compensation has been
paid under the Land Acquisition Act, 1870, the whole or any part of the

compensation.

(15) A suit for the specific performance or rescission of a contract.
NoTES.

A suit to avoid purchess on the ground of fraud and to recover

damages cannot be said to bo s suit for specific performance and is cogniz-

able by a Court of Small Causes.4 Similarly a suit by a vendor for

recovery of the balance of purchese money from the vendee is not a suit for

specific performance within the meaning of article 15 and is not excluded

from the cognizance of a Court of Small Causes.5

(16) A suit for the roctification or cancellation of an instru.aent.
* (17) A suit to obtain an injunction.

369.

. C. 779.
. 829; 159 P. L. R. 1911.
. B. 1909.

C.

Oy
TN

12b.

CHR O

2
9
9
3

-
-
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(18) A suit relating to a trust, including a suit to make good out of
the general estate of a deceased trustee, the loss occasioned by a breach
of trust and a suit by a co-trustee to enforce against the estate ofa
deceagsed trustee a claim for contribution.

(19) A suit for a declaratory decree not being a suit instituted under
Section 283 or 332 of the Code of Civil Procedure.

NoTEs.

The article is applicable only to suits for declaratcry decrees properly
go called and not suits in which declaration is merely introductory to the
real relief prayed for.I But where the prayer for declaration is the
main relief sought the provisions of this article would apply and the suit
would be outside the jurisdiction of a Small Cause Court.2

(20) A suit instituted under Section 284 or section 332, Civil Procedure
Code.

(21) A suit to set aside an attachment by a Court or a Revenue

authority or a sale, mortgage, lease or other transfer by a Court or a
Revenue authority or by a guardian.

(22) A suit for property which the plaintiff has conveyed while
insane. "

(23) A suit to alter or set aside g decision, decree or order of a
Court, or of a person acting in judicial authority.
(24) A sait to contest an award.

(25) A suit upon a foreign judgment as dofined in the Code of Civil
Procedure or upon a judgment obtained in Britisl, India

(26) A suit to compel a refund of asseis impro

perly distributed under
section 295, Civil Procedure Codo,.

@7 A suit under the Indian Succession Act, 1865, Section 320 or
Section 321 or under the Probate and Administration Act, 1381,

139 or Section 140, to compel a refunq by a person to w

Section

bhom an oxecutor
or administrator has paid a legacy or distributed assets.

1 8M.L J 149
2, 381 C. 248
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(28) A suit for a legacy or for the whole or a share of a residue
bequeathed by a tostator or for the wholo or a share of the proj.erty of an
intestate.

(29) A suit—

(@ for a dissolution of partnership or for the winding up of the
business of a partnership after its dissolution ;

() for an account of partnership transactions ; or

() for a balance of partnership account, unless the balance has

been struck by the parties or their agents.

(80) A suit for an account of property and for its due administration

under decree.

(31) Any otber suit for an account including a suit by a mortgagor,
after the mortgagee has been satisfied to recover surplus collections received
by the mortgagee and a suit for profits of immoveable property belonging
to the plaintiff which have been wrongfully received by the defendant.

NOTES.

This article contemplates cases in which plaintiff claims an account

of monies which defendant has received and to an account of which the

Plaintiff is entitled because the moneys received belonged to him.Z

Whether or not a suvit is one for accounts dopends upon the relation in
Which the parties stand to each other and upon the nature of the investi-
gation required to afford the relief to the plaintiff.2 It is only when the
relationship of the parties is such that the plaintiff can demand account
and the defendant is bound to render account that the suit can be said to

be one for account within the meaning of this article.3
(32) A suit for a general average loss or for salvage.
NorEs.

General average is a coutribution made by all parties concerned in a
sea adventure towards a loss occasioned by the voluntary saorifice of the

3C.84 P.B. 9t P. B 1900.
I.C 883.
1. C. 96b; 88 1. C. 876.

o:to""

23
10
.28
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property of some of the parties in interest for the benefit of all. Salvago
is defined as the compensation allowed to persons who voluntarily assist
in saving & ship or the cargo from peril (Webster’s Dictionary)

(33) A suit for compensation in respect of collusion bstween ships.

(34) A suitona policy of insurance or for the recovery of any preminm

paid under any such policy.
(35) A suit for compensation—

(@) for loss occasioned by the death of a person caused by action-

able wrong ;
(b) for wrongful arrest, restraint or confinement;
(o) for malicious prosecution ;
(d) for libel ;
() for slander;
(/) for adultery or seduction ;
(@) for breach of contract of ‘betrothal or promise of marriage ;

(@) for inducing a person to break a contract made with the
plaintiff;

(@ for obstrustion of an easamnt or division of a ator

course.

(@) for an act which is, or save for provisions of Chapter IV
of the Indian Penal Code would be an offonce .punishable.
under Chapter XVII of the said Code;

(/) for illegal, improper, or excessive distress, attachment or search
or for trespass cormitted in or damage caused by the illegal or
impl‘oper execution of any distress, soarch or legal
Process ;

(k) for improper arrest under Chapter XXXIV of the Code of
Civil Procedure or in respect of the issuo of an injupction.
grongfully obtained under Chapter XXXV of that Code; or
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(O for an injury to the person in any case not specified in tho

foregoing sub-clauses of this Clause.
NoTEs.

The word compensation as used in this articlo has the same meaning
as it has in Section 73, Contract Act.?

The word watercourse in its ordinary senso means the bed or channel
through which a stream of water flows but in its legal sense it denotes the

strcam iteelf as it flows in the channel 2

A suit to recover tho value of fruit removed from a treo or value of a
treo alleged to have been cut and removed by tho defendant from the
plaintiff’s field or the value of a silver given to make ornaments and mis-
appropriated is covered by clause (ii) of the Act and is therefore excepted
from tho cognizance of a Court of Small Causes.3

(36) A suit by a Muhammadan for exigible (mw'ajjal) or deferred

(muweajjal ) dower.

(BT) A suit for restitution of conjugal rights, for the recovery of a

wife, for tho custody of a minor or for a divorce.
(35) A suit relating to maintenance.

(89) A suit for arrears of land revenue, village expenses or other
sums payable to the representative of a village community or to his heir or

other saccessor in title.

(40) A suit for profits payable by the ropresentative of a village
community or by his heir or other successor in title after payment of land

revenue, village expenses and other sums.

(41) A suit for contributiou by a sharer in joint property in respect
of a payment made by him of money due from a co-sharer or by a manager
of joint property or a member of an undivided family in respect of a pay-
ment made by him on account of the property or family.

1 30 P. R. 1889.
?. 7L P. 1. 1898.
3 67 1. 0.303; 79 1. 0.138; 75 I. C. 928.
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(42) A suit by one of several joint mortgagors of immovoable property
for contr-ibution in respect of money paid by him for the redemption of tho

mortgaged property.

(43) A suit against the Govermment to recover money paid undor
protest in satisfaction of a claim made by a revenue authority on account

of an arrear of lanl revenue or of a demand recoverable as an arroar of
land revenue.

(43-A) A suit to recover property obtained by an, act which is, or
save for the provisions of Chapter IV of the Indian Pensl Code would bo
an offence punishable under Chapter XVIL of the said Code.

(44) A suit the cogpizance whereof by a Court of Sinall Causes is
barred by any enactment for the time being in force.

(ID “Land Suit” means a suit relating to land as defined in Section

: 4 (D of the Punjab Tenancy Act, 1887, or to aay right
ol'fn%g-(_Act' xvi or interest in such land.

NoTEs.
Section 4 (1) Punjab Tenancy Act defines land as follows: —

“Land” means land which is nos occupied as the site of any building
in a town or village and is occupied or has been lot for agricultural or for
purposes subservient to agriculture, or for pasture and includey ¢!

10 sites of
buildings and other structures on such land.

This definition of land expressly excludes all

‘ sites of buildings
in a village or a town. 1In its wider

meaning the gito of any
building would include the courtyard of a buildin- or the ¢
S

of a house.7 Whether the site of a building or Stracture
piece of lani would bs lanl as dotinel
upon whether it is being used for agricultural
gubservient to agriculture or for pesture or not.

ompound
or other
above or pot depends

purposes or for purposes
The worqs «

” tb . . ] agricultural
purposes must be construed in their ordinary sense and refer to

tilling and

cultivation for purposes of crops. In their widest sense the words may

snclude grazing but it is by no means mecossary tha all la

. rd ¢
razing purposes is lznd held for agricultural purposes.2 hold for

11 P. R. 1890.
FHLC 7.

o
o
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Time for applying test. —There has been difference of opinion as to
whether the test supplied by the definition given in section 4, Punjab
Tenancy Act, should be satisfied at tho date of the institution of the suit
or af.the time of the acernal of canse of action, The following passage is
culled in_extense from the Puniab Tenancy Act by Pindi Das and Ram Lal
and will pay perusal:--““There is a conflict of authority as to the time at
“which a particular piece of land should satisfy the test laid down in this
“gection to make it land within the meaning of this section. In 20 P. R.
1894 it had been held that in applying the definition to a land suit the
“time to be looked atis the tims when the suit is instituted. But in a
“later ruling? it has beon laid down that the true principle in determining
“whether a suit is a land suit or not is to have regard to
‘“the character and use of the land at the time immediately before the
“causo of action has arisen. The latter view has also been adopted in a

“ gtill later judgment of the Chief Court2 where it has been observed that
“ the character and use of the land immediately before the cause of action
“has arisen d etermines the nature of the suit and the use to which the
“ defencant may have devoted the land after the cause of action has arisen
“is immaterial. But in 129 P. W. R. 1908, a view similar to one adopted in
“20 P. R. 1894, has beon expressed. The Hon’ble Judges observe ‘That
“the property boing undoubtedly land at the time of the suit the conten-
“ tion that the suit was not a land suit because the ‘land was unculturable
“ gt the timo of arising of cause of action must be over-ruled.’ While it
“ig truo that the words ‘has been let’ do not include any and every
¢ previous letting of the land, but a letting which subsists at the time
“ \ith roference to which the definition is to be applied, it is equally true
“that the use to which the defeﬁaant may have devoted the land after the
“ cause of action has arisen is immaterial as determining the nature of the
¢ guit brought to contest his wrongful appropria.tion of the land. Though
“90 P.R. 1894 appears to support the view that the actual condition of
“the land at the time when the suit was brought is to be taken into
‘ consideration, it is no authority, for holding that the question as to the
“nature of the suit is to be decided arbitrarily by a defendant according
‘“ to the nature of the wrongful act which affords the cause of action against
“him. The reconciliation between the two extremes may be effected by

1. 31 P. B. 1901.
2 Ts P. W R. 1910.
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“holding that ordinarily the time for applying the test is the time when
“the c:use of action arises. But when the character of the land has
“changed in the meanwhile otherwise than by a deliberate attfampt 0'11 the
“part of the defendant the time for applying the definition is the time of
“ the institution of the suit and not that of the accrual of cause of action.”

Land Suits.—The following have been held to be land suits:—

1

A suit relating to a share in a well used for irrigating agricultural
land.’

2. Suit relating to watercourse used for agricultural purposes.2

3. A suit for land occupied as a fruit garden unless it be the court..
yard or compound of a house.3

4, A suit for land on which well is sunk which wellis used for
agricultural purposes.4

5. Suit for the user of water of a perennial stream for agricultural
purposes.5

6. A suit for possession of unculturable land outsidoe the abadi of

a village attached to a well and used for stecking Bhusa and Khurlis.G

1. A suit for a share of produce of abiana.?

8. A suit to establish title with reference to mortgage deed of land
and to declare it not to be subject to attachment.8

9. A suit for compulsory registration of a deed effectin

g mortgage of
land 9

10. A suit to restore land used for pasturing cattle to its original
condition.70

B on a0 g wpE
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11. A suit by a reversioner to restrain from outting down (rees

standing on reversionary land.Z

12. A suit for Ghair mumkin land which is not included ir the Abadi
and is not also burdened with any share of the land revenue assessed upon
the village.2

13. A claim to trees standing on occupancy land.3
Suits which are not land suits.

1. A suit for a right to the use of water of a canal for irrigating

i Iand independently of a share in the land occupied by the canal.£

2. A claim relating to water mill.5

3. A suit for a tank used for watering cattle and excavating esrth to
prepare bricks.G

4. A village tank over which the landlord gives a right to grow
water nuts (Sangharas).7

5. A suit for possession of a half share in an orchard, .., in the fruit
trees.8

6. Suit for land held as a grove whether on payment of rent or
otherwise.9

7. Suit for land reserved as graveyard.10

8. A claim to a partof a public road on which a wall is built as a
boundary to an agricultural field.11

9. A suit for allotment of a specific plot in partition proceedings on

the ground that the plaintiff was entitled to it for having planted trees
on it.12

W

. R. 1203
90 of 1908.
1190

. L. R. 1 1912; 77 P. B.1904.
. R. 189s.

.0 294,
BR.1892 F. B

£80.

R. 1802
. R. 1900
'B. 1908.
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10. A suit for recovery of-land bearing a Khasre number and charged
with the payment of revenuc and situate within the municipal limits of a

town and on which a building had been erected.l1

11. A suit for setting aside deed of adoption and for declaration of a

title as heir.2
12 A suit for Income arising from land.3

13. Suit to recover price of the marterials of a house and for posses-

sion of a swall building site.4
14. Suit forProprietor’s share in standing crop.s
15. Suit regarding Right to recover mortgage money.¢

III. “aclassed suit’ means a _guit_which.is neither _a _small_causo
Zor_a land suit;.and.-

Nores.

An Unclassed suit has been defined to be a suit which is neither a
small case nor a land suit. The same thing may be expressed in other
words but in somewhat clearer manner by saying that all suits other than
land suits exempted from the cognizance of the Small Cause Courts are
vnclassed suits. Thus if from the list of suits exempted from the Court

of Small Causes under section 3, Clause 09 landx suits were to be eliminat-
ed, the rest of the suits would be unclagsed suits.

(IV) “Value” used with reference to a gujt means the amount or
value of the subject matter of the suit.

NoTkrs.

“ Value of the subject matter of the suit "

Value of a suit for purposes of jurisdiction ig regulated and governed

by Lh&uﬁmwﬂ.pl&m.t.and, has no reference to the defence set up by

1 20 P.R. 1894

2.40 P. B 1905.

3 307 P.L B 1913

4 €0 P R.1900.

5. 14 F. & 1905.

¢ 12 P. L. B 1911

7 68 P- B.1891; 10 A, 629; 37 M 420, 17 © ¢g
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estimated by the plaintiff that determines jurisdiction of a Court and that
determination having given the jurisdiction, that jurisdiction continues
whatever might be the result of the suit.Z This includes bona fide mis-
takes by the plaintiff, but the plaintiff is not competent to oust ‘the
jurisdiction by making unwarrantable additions to the claim which cannot
be entertained.2 The jurisdiction determined by the averments in the
plaint continues whatever the event of the suit may be. It is the bona Jide
nature of the claim and not tho docree that determines jurisdiction.3 For

purposes of an appeal whether from a decroo in a regular suit or from an

order passed in oxecution of such decree, the value is the valuation of tho

original svit in which tho decres was passed and not the actual amount

affected by the order sought to be appealed.4

(For a comprehonsive survey of the law rogulating valuation of suits
and appeals ths reader should refer to some standard commentary on the
Suits Valuation Act, e.g., by Pindi Dass-Ram Lal or M. N. Basu).

.420; 63 P. R 1891; 8 B. 31,
.212; 32 B. 356.
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i CHAPTER III.
THE SUBORDINATE CIVIL COURTS,
CLasses oF COURTS.

blished
18. Besides the Courts of Small Causes esta

Act
.o | Cause Courts Act,
vincial Small C r any
CCIastses ! ug%e;r ;ﬁg 11;)111.2 Courts established unde
‘oarts, 1 ’

ing i shall be the
otiler enactment for the time being in force, there
following classes of Civil Courts, namely: —

(1) The Court of the District J udge ;
(2) The Court of the Additional J udge ; and
(3) The Court of the Subordinate Judge.

* Ed »*
»*

NoTes.

.—8Such Courts are
Courts established under any other enac:.tm;;;tjasty s o
h Court established by Lettors Patent of His

and the Code of
Criminal Courts established under the Land Acts
inal Procedure re spectively.

Hig
and
Crim

District Juq
in Section ()
the Judgs of
include thg H

original Civj ;

iven
definition of “ District Judge” has been give
- ; 1

e T}ile s s follows :——“ District Judgo sha.lll ]nl]e.ui
il .a an runs a . . . 3 3 t s n no
' incipal Civil Coart of original jurisdiction bu y
'ahprglmpta in the exervise of ils ordinary or extraor inary
g our 1n
urisdiction.
Additiongj Judge —-

Judge and the powers an
Section 21 Nfrq,

i g iti
R ancol

Subordinate Judge.—-There
Judges:—

ising jurisdiction without
/ (1) Subordinate Judges 1gt Class exercising jurisdi
limit as to the valuation of suits.

four classes of the Subordinate
are
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/,2:,5/ v (2) Subordinate Judges 2nd Class excrcising jurisdiction in suits of
“" - Which the valuo does not exceod Rs. 5,000.

v () Subordinate Judges 3rd Class exercising jurisdiction in cases of
Which the value does not esceed Rs. 2,000.

v’ ) Subordinate Judges 4th Class exercising jurisdiction in cases of
Which the value does not exceed Rs. 1,000,1

Bosides the above noted classes the Hon'ble Judges’ of the High Court
hayg been pleased to counfer the power of a Subordinate Judge :—

(@) upon overy person temporarily or permanently holding the offico
of Assistant Commissioner or Extra Assistant Commissioner
for the purpose of exercising jurisdiction in cases the value of
which does not exceed Rs. 500;

(b) upon evory person temporarily or permanently holding the
office of Tahsildar for a purpose of exercising jurisdiction in

cases the value of which does not exceed Rs. 100.2

19 (/) For the purposes of this Part the Local Govern-
Civil Distrieys, €0t shall divide the territories under its ad-
~ miniStration into civil districts,

(2) The Local Government may alter the limits or number
of those districts.

20. The Local Government shall appoint as many persons
as it thinks necessar¥ to be District Judges,
and post one such person to each district as

District Judge of that district :

District Jud zes.

Provided that the same person may, if the Local Govern-
ment thinks fit, be appointed to be District Judge of two or
more districts.

21 (1) When the business pending before any District
Additional Judge requires theaid of an Additional Judge

udges. or Judges for its speedy disposal, the Local

1. Vide Hight Court Notification No. 4, deted the 2rd Ja 1923
. . . N aary
2. Vide Hight Court Notification No lb, dated the 3rd Jal.lnua,ry 1923
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Government may appoint such Additional Judges as may be
necessary.

(2) An Additional Judge so appointed shall discharge any
of the functions of a District Judge which the District Judge
may assign to him, and in the discharge of those functions he
shall exercise the same powers as the District Judge,

NOTES.

Assignment of functions.—The transfer of a part-heard case by the
District Judge to an Additional Judge for disposal is a sufficient assign-
ment of functions within the meaning of this section.I There is nothing
in the Section or in the Act to suggest that the assignment must neces-
sarily be in writing and a verbal assignment is equally valid though an
assignment in writing is preferable and more desiiable.2

Additional Judge—status of.—For purposes of regulating the
business the Court of Ad ditional Judge is subordinato to that of the District
Judge. Thus it is competent to the District Judge to transfer a case
from or to the Court of an Additional Judge under Section 24, Civil
Procedure Code.3 But so far as exercise of judicial functions in respect
of functions assigned is concorned the Court of the Additional Judge is
not a subordinate Court but a Court of co-ordinate jurisdiction with othat
of the District Judgse. Thus the appeal from the decision of an Additional
Jlfdge who has never been gazetted as a Subordinate Judgo lies to the
High Court and not to the Court of the District J udge even thou gh the
value of the suit be less than Rs. 5,000.4 Where, however, a Subordinate
Judge has been invested with the powers of an Additional Judes, he
exef'cises all the powers of a District Judge in respect of thoge fu:ci:ions
assigned to him by the District Judge under this Section and there cannot
be the least doubt that when he passes a decree or an order in the oxorcise
of original jurisdiction over cases only assigned to him an appeal against
it would lie to the High Court and not to the District Judge.5 But where
such an officer hears and decides a casox which has not heen made over

1.3 P. B. 1915
2. 35 P, L. R. 1916.
3.83P.R 1915

4,46 P B. 1919.
5.38 P - B. 1917,

1 ¢ e
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to him under this Section, he must bo deomed to have decided as a
Sub-Judgo and mnot as an Additiona] Judgo and an appeal from his decree
or ordor would lie to the District Judge and not tho High Court where
the value of tho suit does not exceed Rs. 5,000.7

22 (1) The Local Government may after consultation

with the High Court fix the number of Subor-
Subordinate dinate Judges to be appointed aud W‘hen there
Judges is a vacancy in that number may, subject to the

rules, if any, made under sub-section (2) appoint such person
as is nominated by the High Court to the said vacancy.

(2) The Local Government may, after consultation with
the High Court, make rules as to the qualifications of persons

to be appointed Subordinate Judges.
23. Repealed by section 5 of Punjab Act, IX of 1922.

24. The Court of the District Judge shall be deemed to

istri incipal Civil Court of
District Court be. the District Court or princip

to be principal OTriginal jurisdiction in the district.
Civil Court of

origina] judisdic-

tion,

25. Except as otherwise provided by any enactment for

. the time being in force, the Court of the Dis-
ﬁ{;ﬁigg}m of trict Judge shall have jurisdiction in original
District  Judge  civil suits without limit as regards the value.
1n suits.

26. The jurisdiction to be exercised in original civil suits

its 8 Tegards the value by any person appointed to
P iary limits " .
of ?&‘:gtﬁt:{lgﬁnlof be & Subordinate Judge, shall be determined

?ugordinuto by the High Court either by including him in a
nages. class or grade, or otherwise as it thinks fit.
Norgs.

. . . 'ur >
For classes of Subordinate Judges and their respective pocuulary
jursidictions seo notes under section 18,
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27. (1) The local limits of the jurisdiction of a Subordi-

Local limits of nate Judge shall be such as the High Court
jurisdiction. may define.

(".JJL (2) When the High Court posts a Subordinate Judge to
a district, J4é] the limits of the district shall, in the absence of

any to the contrary, b> deemed to ths local limits of his
jurisdiction.

28. (I) The Local Government may, after consultation

Spocial Judzes With the High Court. appoint any person to be
and Bsnches an Honorary Subordinate Judge, and the High
Court may confer on such Judge all or an any of the powers
conferable under this Act on a Subordinate Judge with respect

to particular classes of snits or with respect to suits generally
in any local area.

(®) The ULocal Government may direct any uneven

number of persons invested with powers of the same descrip-

tion and exercisable within the same local area under tbis

section to sit together as a bench; and those powers shall, while

the direction remains in force, be exercised by the bench so
constituted, and not otherwise.

(3) The decision of the majority of the members of a bench

constituted under this section shall be deemed to be the decicion
of the bench.

(4) Perzsons on whom powers are conferred under this sec-
tion and the benches constituted under this section shall be

deemed for the purpose of this Part, to be Subordinate Judges
NoTEs.

No benches of Honorary Subordinate Jadges unler clunse (2) of this
section have yet been potified.
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29. The High Court may, by notification in the official
sfgngngg&i]lmegg Gazette, confer, within such local limits as it

with Small Cayge  thinks fit upon any Subordinate Judge, the
gggft lurisdic.  jurigdiction of a Judge of a Court of small
Causes under the Provincial Small Cause Courts

ACt?,'8487' for the trial of suits, cognizable by such Courts, up

tosuch ya)y, not exceeding five hundred rupees as it thinks

fit, and Mmay withdraw any jurisdiction so conferred.

30 (1) The High Court may by general or special order

Excise by sp;,. authorise any Subordinate Judge to take cog-
ordinate ° Judge pizance of. or any District Judge to transfer
of jurisdiction of ' .

District Court j, to a Subordinate Judge under his control any of

gortain proceed- proc:edings next hereinafter mentioned or

ings. ’ I )
d any class of those proceedings specified in such
order.

() The proceedings referred to in sub-section (1) are the

following, namely : —-

(a) Proceedings under the Indian Succession Act, 1865,

India Act X of and the Probate and Administratiqn Act, 1881,
1850 and V o which cannot be disposed of by District Dele-
' gates.

India Actof VIIT (b) Repealed by Government of India
0f1890. Act IV of 1926.

{3) The District J udge may withdraw any such pro?eed-
ings taken cognizance ~f by or transferred to a Subordinate
Judge and may either himself dispose of them or transfer

them to a Court under his control competent to dispose of
them.

(4) Proceedings taken cognizance of or transferred to s
Subordinate Judge as the case may be under this section shall
be disposed of by him, subject to the rules applicable re-like
proceedings when disposed of by the District J udge.
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MNoTES.

All Subordinate Judges of first and secon¢ class have been inves?ed
with the functions of 5 Distriot Court under section 26 of (1) Succession
Cortificate Actfor purpoge of that Act.? Similarly all Subordinate Judges

of first class have heep iovested with insolvency jurisdiction under the
Provincial Insolvency Act.2

31. (1) The High Court may fix the place or places at

o?lé.g; (oF sitting  Which any Court under this Part is to be had.

(2) The place or be beyond the legal
imi IR places so fixed may be bey
limits of the Jurisdiction Court.

(3) Except a8 may be otherwise provided by any order
under this 8ection, a (Jourt under this Part way be held at
any place within the local limits of its jurisdiction.

32. (1) Any District Judge may be suspended or re-

rg;?ve:fion and  moved from office by the Local Government.

(2) Any Subordinate Judge may be suspended from office
by the High Court subject to the confirmation of the Local
Government, and removed from office by the Local Government
on the report of t},, High Court.

-
N )/ - 38. Subject to the general superintendence and control

cour o of of the High Court, the District Judge shall
ave control over all the Civil Courts under

the Part withip, the local limits of his jurisdiction.

34. NOtwithﬂtanding anything contained in the Code of

Bower to Civil Procedure, every District Judge may by
i iy Written order direct that any civil business

cognizable by his Court and the Courts under

1. Punjab G,

2. Punjab @ Vernment Notification No. 7-1, dated 16th July 1914.

OVernment Notification No. 780, dated 16th July 1914.
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his control shall be distributed among Courts in such manner

as he thinksg fit:

Provided that no direction issued under this section shall
empower any Court to exercise any powers or deal with any
business beyond the limits of its jurisdiction.

NorEs.
Distribution of business.—Power given to the District Judge under

this section is meant for administrative convenience.and does not topgh tho

jlﬂiﬁgiﬁ-ﬁﬂu-of-Gmtrbsh The object of the ssction is not to restrict the
jurisdiction of tho Courts but_to regulato the distribntion of civil business

botween several Courts —within .o district haying jurisdiction.to-entertain it.

Thus whero a judicial officer competent to hear ‘the cases within the local
limits of the district is directed to hear cases arising in a particular part of
the district only, he is still competent to hear cases from the rest of the

district notwithstanding the direction to the contrary.1

35. (1) The ministerial officers of the District Courts
17y y : ted
Miristeri and Ccurts of Small Causes shall be appointed,
"m.cl"]’; of asluh- and may be suspendcd or removed by the -Tudges
ordinufoCourts. ¢ those Courts, respectively.
]

(2) The ministerial officers of all Courts controlled by a
Distriet Court, other than Courts of Swall Causes, shall be
appointed, and may be suspended or removed by the District
Ceurt.

(3) Every appointment under this section shall be subject
to such rules ag the High Court may prescribe in this behalf,
and in dealing wig] any matter under this section, a Judge of
a Court of Small Cauges shall act subject to the control of the
District Court,.

. (4 Any order passed by a District Judge under thijg sec-
tion shall pe subject to the control of the High Court.

1 T1p.R 1855,
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36 (1) A District Court or any Court under the control of
District Court may fine, 4 an amount not exceed-

Power to fine . b’ 1 . . . )
ministerial ing one month's salary, any ministerial officer
officers. f the Court for misconduct or neglect in the

performance of his duties.

(2) The District Courtmay, on appeal or otherwise, reverse
or modify any order made under sub-section () by any Cours
under its control, and may of its own motion fine up to the
amount of one month’s salary any ministerial officer of any
Court under its control.

37. A District Court may, with the p-evious sanction of

Delegation of the High Court delegate to any Subordinate

lgff‘f,g‘ff Judge’s  Judge in the district the power conferred on a

India Act V of District Court by sections 33, 84 and 35 of thig
1998 Part and section 24 of the Code of Civil Proce-

dure, to be exercised by the Subordinate Judge in any specified

portion of the districts, subject to the control of the District
Court.

NoTES.

Tho power to transfer cases under section 24, Civil Procedure Code,
can be delegated by the District Judge to & Sub-Judge. But the Court of
a Junior Sub-Judge is not subordinate to that of the Senior Sub-Judge
within the meaning of section 24, Civil Procedure Code, and tho latter
cannot therefore transfer a case to the former under section 24, (1) (@), Civil
Procedure notwithstanding that the District Judge has delegated his powers
of transfer to him.1

38 (/) Save as otherwise provided by any enactment for

Arpeals fro PD€ time being in force.an appeal from a decree

District Judges or, order of a District Judge or Additional

3{13&1““’“‘1 Jpdge exercising original jurisdiction shall lie

to'the High Court.

(2) An appeal shall not lie to the High Court from a dec-
ree or urder of an Additional Judge in any case in which, if

1. L 153,
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the decree or order had been made by the District Judge; an
appeal would not lic to that Court.

NOTES.

Appeal.—The word appeal has neither been defined in this Act nor
in the Code of Civil Procedure. Jn WhartOn'a,_L&_‘&_.Lexicﬂn_it.Jms-b&eﬂ-
ﬂ“f‘“ed as “tho. miatmLoLLcn&:IanaaniarmL-tan_snpﬁmr__Cnn:t-«fW

} l ) tho purpose of testing . the soundness_of tha dacisionaf the inferior Court™
g For all intonts and purposes,.an-appeal..may be sajd...te. Jba-aguivalent .. to
an allegation that _the decree_is gmng_a.nd,‘thq,;'t,he,.,maam_whiclz_.lad..m
tho decreo are, as statod in the. loswer Court’s judgment, insufficient.t It
would follow from the definition of appeal stated above and is & well estab-

lished principle that an appeal is the continuation of the proceedings in
the original Court, and that.proceedings in .b,hg_&p‘pﬁll&m_ﬂﬂnﬂ—m"‘h“
atuco.of.a rehearing. The theory regarding appesl is that.tha suit.is.con-
linued in the Court.of appeal.and reheard there.2

Requisites of appeal.—The requisites of a valid appeal are (D) that
N0 one can appeal from a judgment or decree unless he was a party to the
action or was treated as such or is the legal represenbﬂ.tive of a party or

has privity of estate, title or interestapparenton the face of the record, (2)
that the appellant has an interest in the subject matter of the suit, and (3

that the appellant is prejudigially awwmmws

Right of appeal.—Right of appeal is creation ¢ of tho___g___m;tg_,_a,nd_a._
Party hag no right to appeal unless he can show. tha.,t the..statute confers-
8. him.such-a.righ izht must be given expressl ‘and -
JInere implication,d The right of appeal is gM
at t of t itution of the suit and not w..which-—pre-
vails at the decision of the. suit_or the filing of appeﬂl £°L_ns_dm&dy..

oxplained _ahove an appeal ig.only.s _continuation.of the -suit.in the.. ~higher-
Caurt.6

1. 6N.W.P.H. O.R. 1

M.1;,24M L J. 117 12P. W. R 1919.
. L. J. 680.

O"‘o
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. 1
e onus is 0B the appellant to show that the

Onus —In an appeal th ;
To dischar ;
rong.1 & this byrgep i is

judgment of the Court below is W
not enough to show that the decision of the Court below might, have biﬁn
different but it must be shown that it ought to have heen necessarily
different. Therefore where all that the appellant can  ghoy is m’ce])y

lx~ ]&j&m&ﬂ.ﬂl@]ﬂﬁﬁw\'hich Jead to the equal possibility of the judgment
gme

]

J

on either side being right, he cannot be said to have discharaed I
g Q¢

onus 2

Presentation of appeal.——In case of first appeals Muww

' should be accompanied by a copy of the decree appealed against and tho

sudgment on which it is based (Order XLI, rale, 1 Civil Procedare Gode)
andin case of second appeals the memo should be accompanied pot only
by the decree and the judgmont of the lower appellate Court byt tho jude-
ment of the trial Court too. (Vide rule 2, order XLI[ framed by tho Eigbh
Court).

Power to dispense with copies.—CopY of the decree appealed against
must necessarily be filed with the memo of appeal and an appellate Eourt.
has no pcwer to dispense with it,3 But when an appeal against o decree
is pending no copy of decree need be filed in the cross appeal.d 1t is, how
ever, githinthe competapee of tha Coarbtodispedse—with. : -
; . LS ~W a co of the
jugment on whigh the decree appealed against is based. (Vide 0{:(51’01. XLI

y

rule 1 Civil Procedure Code). . In case of second appeals the Hieh Court
is competent to dispense with a copy of the judgment. But Suchba
should ordinarily be exercised at the first hearing.5 Such a po power
exercised expressly or by implication. Thus where a memo OE: Werl m:y ljle
that the copy of the judgment would be given afterwards buf P;‘ g
was admitted on presentation and a notice was ordered to be issuida:cip:;i

respondent, it must be held that the Court had dis
en i
judgment.6 pensed with the copy of

Copy of judgment on preliminary issues.—Formarly th.
coufﬁct of authority so far as the L . y there was a
e Liahore High Court was cencerned as to

whether or not it was necessary t

éOGIPC R3‘01917. ry to file a copy of the judgmenton a
51 C. 5'P.O.).90.

7 Lah. 539.100 1.0 8,10.0. 566.

97 P. .. R. 145,

105 1. C. 663.

104 I. C. 545.

S o
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H o dt i
preliminary issue when a copy of tho final judgment had been filed with

been set atrosthy a recent
the memo. of appeal. _Tlm.mnﬂmf_hns,_hﬂﬂm-éi' alding._that. it wway
Ppronguncement. of a_Full Bench of tha said. High- acth Ly
not _necessary to do.so.d

Save as otherwise provided for. . L

Appeal from decree or order —A dogree 13 ordinarily appealable.
But only those orders are appoalable which have been so declared by
Section 104 and Order XLIII, Rule 1, Civil Procadure Code. Aj.ac:eg_
p.%sod.bwnmmmemu_bwwmbwy.
no appeal is allowed from a decree. passaa.on.an,mvand.e.xc.apt.xn~.so--fanag the
decree ig in-excess .of _or_pot.in.accordsnce with-the -award.3 But a decree
whiclh is basod on an award which is a nullity is open to appeal, e. g, whers
there is no legal appointment of arbitrators.4 Though no appeal lies from
a decree passed on consent, an order recording a compromise is appealable

even though a decree may have beoD passed.5 Docrees made under
=4
Provincial Small Cause Courts Act are not open to appeal.

Preliminary and final decree.—A party who has failed to appoal
against a preliminary decree cannot attack its correctness in his appeal
from the final decree.6 Nor can a persch appeal against the preliminary
decree alone after the final decree has been passed.7? But there is nothing
in law to bar a person from preferring & joint or single appeal against
proliminary as woll as final docrae if b9 is within limitation. Where an
appeal is filed from a preliminary decree and during the pendency of this
appeal a final decree is passed but is Dot appealed against, if the appeal

e .
from tho preliminary decree is accepted thff final decrg® also is swept away.
with it.8

Shall lie to High Court.—The significance of the word “shall ” is
that it is the duty of the appellate Court to entertain an appeal if so
provided in the statute. It isan appellant’s right to obtain a decision in

his favour if the grounds are made out and the appellate Court is bound

.115.1. C 7p3-1929. Lah 481-I, B 1929. Lah. 417.
S.96(8) C.P C.

0 A. 529 of 1927 .

28 ¥ R 1916 11: P. W. R. 1916,

96 P. R 1914

S 87.C P C.

107 1. C. 610.

. 93 1.0. 851,

ot

W=1T C1 O
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to cive offect to the provisions of law, though it may work hardship in

certain cases.l

Additional Judge.—An appeal from the decision of an Additional
Judge who has never been gazetted as a Subordinate Judge lies to the
High Court and not to the Court of the District Judge whatever the valuo
of the suit may be.2 But when a Subordinate Judge has becn invested
with the powers of an Additional Judge he cxercises bis powers of
Additional Judge in respect of those functions only which have been
assigned to him by the District Judge. In other cases he is deemed to he
exercising his powers as a Subordinate Judge. Therefore in oases under
the former class the appeal would lie to the High Court irrespective of the
valuation of the suit and in cases over which jurisdiction is exercised ag
a Subordinate Judge the appeal would lie to the High Court if the value
of the suit exceeds Rs. 5,000. In other cases the forum of appeal would
be the Court of the District Judge.3

Power of appellate Court—-An appellate Court has all the
powers of an original Court.4 It may dismiss an appeal for default
for appellant’s failure to appear on the date of hearing or failing to pay
the process fee in time.5 It may restore an appeal dismissed in default.q
Similarly it may hear an appoal et-parte on dofendant’s failure to appear
on the date fixed or may rehear him on his showing that he was prevent-
ed by a syfficient cause from appearing on the appointed date.7 It may ad-
journ a hearing and implead as parties persong nppearing to be interesteq
in the result of the appeal.8 It may remand a case to the trial Court for
decision on merits if it was decided by that Court on a preliminary isgye
or may frame fresh issues and refer to the trial Court for findings on {aam.9
It has wide powers to admit further evidence.70 But as a rule it ]
oot admit further evidence unless the Court from whose decree the appeal

is filed has refused to admit evidenco which should have been edmitted op

1. 66 P. R. 1904

2. 46 P, B. 1919,

3 38P.R 1917.

4. 8.107.C. P C.

5 Order XII, rules 17,180 P. C,
6. Order XLI, rule 19.

7. Order XLI, rule 21.

8 Order XLI, rule 20, C. P. C.

9 Order XLI, rules 23, 26.
10 891 ¢ 721.
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it requires any Cocument to Lo produced or a witness to be examiued to en-
ablo it to prowounce judgment.? It is not competent to a Court of appeal
to sot up anew caso for g party in appeal.2  Cousequently it has_heen
hield that jt is a material irrogularity on_the . part.of-the Court to deoide

thecase on a point not rajsed in. the pleadings or.{ramed-inte an issue:3

Abatement of appeal.—When a party dies and his legal representa-

tives are not broughton the record within time the eal abate atis
cally and it 13 not nocessary that, a formal order shanld he made stating

that tho appenl has abated. £ The expression legal representatives means and
Incivdes one porson as well as soveral persons according as they repre-
8.1t the whole intorost of tho deceas:d. Thoerefore wheto one of the leg'a.l
Tepr < ntatives of the deceasod is mot impleaded the appeal abates in .1ts
entirety.5  But whera the applicant makes a bona fide application to bring
on the record all the logal ropresentatives known to him so far as he could
ascertain them after exerciso of duo care and industry, he must be deemed
to have sufficiently complied with the provisions of law.6 Wtere, hox'v-
ever, tho legal representatives of the doccasod are already on 'the record 11;
another capacity no application need be made and the appeal will not abate.
The introduction of the representatives of a deceased party' at any staie
of the suit, ¢. g., inan interlocutory application for productl.on of bo? s
is an introduction for all stages.8 Itis scbtled law that the fmlure to bl]':n.g
the legal ropresentatives of a pro forma party on the record will not resu 1Yn
the abatemont of entire suit or appeal.9 If a party on Whos.ie'behalf l;a\e
to sue or be sued has hoon given under Order 1, rule 8 Civil Prec.:z tx:re
Code, dies and his legal ropresentatives are not brought on t:he rec:; A 10
Suit or appeal does not abate.70 But it will cortainly abate 1f' any"o t f)se
whom leave has boen granted dies and his legal representatlve 1S not 1m-
pleaded a party.77 Where several appellants appeal on a ground common
to thom all and one or some of them die and his or their legal represent-

Order X LI, rule 27,0.P. C.
120 P. I.. R. 1913.
146 P. L. K. 1412,
7 Lah 78
100 1. C. 418,
7 Lah. 488,
':7101'20.11. 399,
P. R. 1917 P. 0. .
1928 Liah. 651,192 6 Lah. 444; 104 P. R 1917 P. 0;108 L. 0. 419; 29 P. L. E. 81
1 Lah. 598, ?
1 Lah. b2s,
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atives are not brought on therecord within proper timo the appeal will
not abate but will proceed in its entirety.!

Setting aside abatement.—An application for bringing the legal
representatives of deceased party on the record made after the expiry of
limitation period may be treated as an application for setting aside abate-
ment uunder rule 9 of Order XXII, Civil Procedure Code.2 More ignorance
regarding the fact of death has been held to be no ground for setting aside
abatemont.3 Similarly the fact that the parties lived at a very long
distance and the illiteracy of the applicant have been declared to be
insufficient grounds for setting aside of abatement.4 When the applicant
is represented by a counsel time will not be extended unless very strong
grounds are made out.5 When, however, it was shown that the deceased
respondent had no fixed residence and appellants were living at a long
distance in a Native State, the time was extended and abatement set aside.G
A pona fide mistake due to an error in the copy of the judgment or decreo

% has been held to be excusable.7 Though generally speaking ignorance
of law is no excuse for delay in making application for bringing on record
the legal representative of a deceased party it.has neyertheless. been_held
that delay due to ignorance that limitation for such applications. has-beeq
curtailed by law is excusableS

Extent of abatement.—The death of the one of tho respondents does
not necessarily result in the abatement of the appeal in its entirety, It
would depend entirely upon the nature of the suit and if the suit having

regard to its frame and character could proceed in the absence of the de-
ccased there i3 no reason why the appeal should not ordinarily proceed

against the surviving respondents. Whether .there is a partial
or total abatement of appeal depends upon the mnature of the
conseqnences thit follow the abatement ag against the decoased party.10
Therofore where in an appeal against several respondents one of them dies

1. R+ P R.1918: 1926 Tah, 5664—94 T. 4
2. 741 C 17. 1998 Lah. 746, %1.0.530.
? 6%0 PI. Ié }317;1%7 P. R. 1919; 89 T, (. 169,
. . "d4; 192 . 239: 19; :
5 0% Dutit 8 Lab. 23U: 1921 Lah, 451; 1923 T.ah.132.
6. b Lah. 70
7. 41 1. g. 371
8. 41 P.R.1915; 75T C 984
9. 1928 TLah 572 8%
10. 1927 Lah. 98,
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and his representatives are not impleaded the appeal would abate in its
entirety if the success of the appeal would result in two conflicting deci-
sions regarding the same subject matter.Z If the interests of all the
respondents are indivisible, the abatement is total even if the legal
Tepresentative  of only ome of the 1espondents are mot
brought on record after his death.? Bui: when the Jiability of the respon-
dents ig Joint and several the failure to bring on record the legal represen-
tatives of a decsnsed respondent will cause only a partial abatement.3 As
already stated the death of a pro forma party ia an appeal will not result in

the total abatement of appeal.{

Appeal from abatement.—-An order dismissing a suit or appeal
on the ground of its total atatement in consequence of a party’s failure to
bring on the record the legal representatives of a deceased party is a
decroe and is therefore afpealable.5 But an 'order simply deciding
Whether a certain person is or is not the legal representative of the deceased
Party is not open to appeal.6 Where a Court in the exercise of its
discretion extends time for bringing legal representatives of a deceas.ed
party on record the appellate Court will not interfere with the exercise
of such discretion.7

Cross-objeetions.—Wharo an_appeal abates, cross-objections are also-
Swept away with it.g _

Execution proceedings—Death of Decree-holder.— Where durin.g
the pendency of an oxeoution proceedings the decree-holder dies, his
legal representative cannot apply to the Court to be broughf: on th.e
record of the pending application. He must put in a fresh execution appli-
cation.9 But if the decree-holder dies during the pendency of an appeal from
execution - proceedings the procedure relating to appeals would apply
and hig legal representatives can apply to be brought on the record
of such appeal.70

2321. g 2.

2 Lah. 84—65 1. C. 726

1924 Lah. 84872 1. C. 670.

1925 Lah 661—921 O 261

128 P. R.1916 F B;1928 Oudh 362; 1923 Cal 184.
1026 Lah 181, h

1924 Lah 839—72 I C. d24.

1101 C. 910.

. 49 A. hU9 F B.

10. 1928 Mad, 772,
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Effect of appeal on execution proceedings.—Under the Indian
system of law an original decree is not suspended simply becanse an
appeal has been preferred against it.Z Nor is the mero fact of an
appeal being filed against a decree a sufficient ground for the appellate
Court to order stay of the execution of such decree.2

Stay of execution.—After an appeal has beon filed it is only the
Court of appeal that can stay execution and the exscuting Court has
no jurisdiction under section 151 Civil Procedure Code to do the same.3
No stay of execution can be ordered if no execution is pending.4 Nor would
a stay application lie when the decree has been fully executed 5

Grounds for stay of execution.—As a rule every decrec-holder is
entitled to reap the fruits of his decree. as early as possible and
therefore there must be gogens. reasong for depriving him of such
fruits even temporarily.6 Consequently it has becn rﬁ)eatedly laid
down that an order for stay of oxecution should notbe made unless
the Court is satisfied that the failure to do so will result in
substantial loss to the judgment-debtor.7 Merely putting in sn affidavit
containing a bare statement that substaptial loss will accruo to the
judgmont-debtor will not sufice.8 The bare fact that the decree-holder
is a woman possessed of no property is not a sufficient ground for
staying execution as the judgment-debtor’s interest can be safeguarded
by ordering security  for restitution being furnished by the decroe-
holder.9 Ordinarily where a decree for possession of immoveable
property is under appeal, the disturbance of staztus qua ante dous result
in a substantja] loss to the party in possession.70  Therefore where
an eppeal ig pending from a pre-emption decree, the vendee appellant
would as a rule be granted a stay of execution.Z7I But the execution
of the decres ag to costs awarded need mnot be stayed.12 Similarly
where an appeal is fileq from a preliminary decree passed on the foot

1, Order XT, '
Order ¥ 2L rule 5, C. P ;48 C. 610 P.C

2. XL,

3. 1924 Lah.Ie'O g 0% 0P

4. 631.C. 807, 95 p. 5gg

Ao 102 L CIT 79T oy

3 silcsg'i. T

7. 2 Lah. 61; 61

S GLTC oy 1 C897aiL0m.
9 107 I. C.780.
10. 99 I 0. 767,
11. 99 1.C 767

12. 1926 Lah 006
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of & mortgage all further proceedings in tho trial Court should be
stayed until tho disposal of the appeal.? In ‘an appeal from decree
in a suit under order 21, rule 63, Civil Procedure Code, for a declaratiou that
cortain property is not liable to attachment and sale in execution of a
decree, the Court of appeal should as a rule staty execution of that
deoree as otherwise it would be difficult for the claimant appellant
to recover the proporty in the event of his succeoding in the appeal.2
Where an_gppeal .is _ponding _from.—a —preliminary...decres .in..s. suit. .
{or_dissolution a. partnership. and.for.accounts.it.is -desirable to stay.

oxecution proceedings for otherwise.the pending appeal-would bacome:
useless.3

Stay of execution sale.—Where an appeal has been filed against a
decree and the judgment-debtor applies for the stay of sale of immoveable
property in the execution of the decree appealed against, the Court is
bound to stay the sale on such terms as to giving security or otherwise as
it thinks fit.4 Such an order staying the sale {akes effect from the time
it is pronounced and not from the time of its official communication to the
lower Court.5 It must however be remembered thatthe mere fact that a stay

" of sale of immoveable property has been ordered on furnishing a particular
security and that such security has been furnished does not prevent the

execution of the decree in accordance with law either against the person or
moveable property of the judgment-debtor.6

Appeal.—An_order under Order XLI, rule 6, Ciyil Procedure Code,
rogarding stay of sale is appoealable ag s decres?

Letters Patent.—The order of a Judge in Chambers refusing to stay
the execution of a decree, an appeal against which is pending in the

High Court is a judgment within the meaning of Clause 10 of the Letters
Patent Lahore High Court and is as such open to appeal.8

107 I O 486.

16 1. C. 878.

77 1. 0. 827; 29 P. L. R. 262.

108 1. 272 1924 Lah, 63176 I, O, 615,
471 0. 752 '33 C. 927.

931 0.8

102 I O, 25

1.0 321.
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39. (1) Save as aforesaid, an appeal from a decree or
Appeals frop Order of a Subordinate Judge shall lie -
Subordinn te
Judges.

(a) to the District Judge where the value of the
original suit in which the decree or order was
made did not exceed five thousand rupees;-and

(b) to the High Court in any other case.

(¥) Where the function of receiving any appeals which
lie to the District J udge under sub-section (2) has been assign-
ed to an Additional Judge, the appeals may be preferred to
the Additional J udge.

(8) The High Court may by notification direct that
appeals lying to the District Court from all or any of the
decrees or orders passed in an original suit by any Subordinate
Judge shall be preferred to such other Subordinate Judge as
may be mentioned in the mnotification, and the appeals shall
thereupon be preferred accordingly and the Court of such other
Subordimate Judge shall be deemed to be a District Conrt fqr

thh purposes of all appeals so preferred.
NoTEs.

Value ofthe original suit.— Value of a suit isto be regulated and
governed by the averments in the plaint and has mno reference to
tho deferce set up by the defendant.l Ppima facie it is the claim or
subject matter of the claim as estimated by tho plaintiff that
determines the jurisdiction of a Court and that determination having
given the jurisdiction, the jurisdiction continues Whatever wmight
be the result of the suit.?2 The valuo placed by the plaintiff on the
subject matter of the suit and not the value as found by the Court
determines the forum of appeal unless it appears that the true value

1. 10 A 521 400. L. J. 150; 6 Pat (81
2. 8B.81;6 Pat 597.
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has been mis-stated in the plaint either purposely or throug,.rh g.rOS:
negligence, 7 Therefore where plaintiff  dona fide valued his sul]f]:a
Rs. 7,500 but the lower Court held the value to be less t)et:llll
Rs. 5,000 ang the plaintif contesting that finding Preferret'i a;jzmnot
to the High Court it was held that the value of the suit 1  had
ean  the valye found by the Court and that the app(;ﬂ by a
been rightly preferred to pe High Court.2 In an aPPe“t. nythe
defoudant it is not open to the plaintiff respoudent. to qL:ieS 23 urgse
Correctness of valuation put by himself in the plaint an . d:iad
that taking 14 correct valuation into consideration tho appe

not lie ip that Court.3

. tudent should
(For valuation iy different classes of suits (h-o SAl:;t)
refor to some 80od commentary on the Snits Valuation .

; Is
40. (1) A District Judge may transfer any appea

. . rees or orders
Power to trang- pendlng before him from thev d:ﬁel’ Subordinate
fer to Sobor-  gf Subordinate Judges to any o

\ . i 1 compe-
dinato Judge ; inistrative contro
ADPeals from, Judge under his admin

other Subor. tent to dispose of them,.
nate Judges,
. Is so
(%) The District Judge may withdraw "t himself o
. : 11
transferred, and either hear and dispose of 1 trol compe
) .. . r -
trangfer it to a Court under hjg administrative con

tent to dispose of jt,

. : 1 be dis-
(3) Appeals transferred under this section shalls :V .
. : a
Posed of subject to the rules applicable to like appe
disposed of by the District | udge.

. ised
(4) The powers conferred by this section S‘ha“f . exte;clle to
Subject to guch general or special orders as may from
time be issued in this behalf by the High Court,

A 32047 4 53¢, 4501 0 407
23 0. b33
2 P.R. 1915,
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J .J\,// 4l. (1) An appeal shall lie to the High Court from

VAN .
L every decree passed in appeal by any Court
Second appeals v rdinate to the High Court on any of the

following grounds, namely :—-

(o) the decision being contrary to law or to some
custom or usage having the force of law ;

(b) the decision having failed to determine some
material issue of law or custom or usage having
the force of law ;

(c) a substantial error or defect in the procedure

India Act V of provided by the Code of Civil
1908. Procedure, 1908, or by any other

law for the time being in force which may possibly
have produced error of defect in the decision
of the case upon the merits,

(2) An appeal may lie under this section from an appellate
decree assé&:%at-paﬂe-

(3) Notwithstanding anything in sub-gection (1) of this
section, no appeal shall lie to the High Court from a decree
passed in appeal by any Court subordinate to the High Court
regarding the validity or the existence of any custom or usage
unless the Judge of the Lower Appellate Court has certified
that the custom or usage 18 of sufficient importance, and that
the evidence regarding it is so conflicting or uncertain that
thereis such substantial doubt regarding itg validity or existence
as to justify such appeal :

Provided that an application under gyp-section (3) of
this section shall not be received M_e_xpim‘tioﬂ*oﬁ_
thirty days_from the date on which the decree of the Lower
Appellate Court was passed, unless the applicant satisfies the
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Judges that he had sufficient cause for not presenting it within
that period.

Provided also that in computing the period for an appeal
under sub-section (1) of this section the time during which the
application under this sub-section has been pending shall be
excluded.

NOTES.

Second Appeal.—Tho competency of a socond appeal is not dependant
on the question whethor the decision of the Liower Appellate Court
is based on a finding of fact or on a finding of law, for even when
a decision is based on a finding of fact a second appeal will lie
On one of the grounds mentioned in clauses 1 (b) and (¢) of this
Seotion. Whether or not an appeal lies deponds on the nature and
value of the suit, a second appeal being barred by Section 42 (2) of
the Act only in a suit of the nature cognizable by & Court of
Small Cauges where the smount or valuo of the subject matter of
the suit does not excoed Rs. 500. Section (I) merely restricts
the grounds on which a second appeal can be entertained to those

mentioned in Secction 41.7

Grounds of second appeal.—A sccond appeal is compotent only

on one or more of the three following grounds :i—

(1) The decision of the Lower Appesllate Court being contrary

to law or a custom or usage having (he force of law.

. i terial
(2) The lower Appellate Count's failure to dccide some materi

1ssue of law or custon or usage having the force of law:

. ivil
(3) Substantial error or defect in the procedure proscribed by Civi

Procedure Code or some other enactment affecting the merits of the case.
d here in its

“Contrary to law etc.”—The term ‘law’ is not use hensi
a comprehensive

rostricted sense meaning only statute law but in

sense denoting general law.2 The expression ‘contrary to law’ apolies

J. 3 Tah. 218--68 1. 0.849 F. B. Martineau J.
5 900 95 0. 849 F. B. Por Martine
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to 2 case where the Court wrougly applies the law to the facts
found correctly, i. e., without error or defect in procerdure or fails or
refuses to apply the law to the case.l The expression usage having
the forco of law means a local or family usage as distinguishec from
the general law.2 A local usage or custom being in its nature such as
might affect not only parties to {he particular litigation and their privies
but whole bodies of people, stands on a footing similar to a matter
of law derived from other sources than usage.3

Finding of fact.—WMpmm?ﬁmbML
.upon__lezal evidence. is. _final and._cannof,_be assailed-in_ socond. -appeal
provided _there is no_error..or..defect.in. the..procedure. 4 This is so
even if the finding is grossly erroneous and inexcusable provided
always that there is legal evidence to support it however meagre it
may be.5 Ithas however been authoritatively laid down by their lordships
of the Privy Council that an inference from facts found and the legal
conclasions drawn from them are questions of law and therefore open to
second appeal.6 Questions of law and fact are sometimes difficult to dis-
entangle. But it is settled law that the propor legal offect of a proved
fact is essentially a question of law.? For instance the question regarding
adverse possession is a mixed question of law and fact and although a
Court of second appeal is bound to accept as conclusive a finding on a
question of fact, yet the question whether from the fact found an inferenco
that possession is adverse can be drawn is a question of law which can
be assailed in second appeal.8 But it must be remembered that where
more inferences than one are legally open to a Court the High Court
canpot in second appeal refuse to be bound by that drawn by the lower
appellate Court.9 A finding not based on direct evidence but on circums-
tantial is nevertheless a finding of fact binding on a Court of second
appeal.70  Where, however, there is mo legal evidence whether direct or
circumstantial to support a finding of fact, it is liable to be challenged and

1. 11C. W. N. 794, 1127.
2. 200, 93

3. 20M 94,

4. 18C.23 P. C,; 21 0. 604 P. C.; 46 C. 189 P, 0; P.C;98 1. C. 876;
112 P. R 1916; 891;’3 1917; 1997 Lah. 574 101 1 c. 869

9

5 me ;ngP ; 0(3)%%32%’5 C11211? E. 1916, 87 P B, 1917.

. . 2b° ; 20 C. 8 La 78 P. Q;46 C

7 466.189P 0 #6018 P
8. 601 O 298,19 C. 38 P. C; 981, C, 16l.

8. 97 1.C.29% 21 B. g1

10. 70T C 27.
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set aside in gecond appeal.? Thus where a finding of fact is based on
the admission of g party of which thera is no trace on the recor:d a sccond
appoal would be competent.?2 Similarly _;_;,‘ﬁ_g—dj_ng_.aiiaab.wlunh,pm:c.eec.ls
Qn.-erroneong assumptions and unwarranted conjectures can not be said .to
hg“a‘l"g&lﬁﬂ-ding and is not-binding on.a Court.of second. appeal.3 Take
for instance the finding as to the ancestral nature of a property. Such a
finding j5 clearly o finding of fast. Whore such a finding is based. either
00 no evidencg whatev:r or has been arrived at on puroly conjectural
grouunds it cap be gone into and examined by a Court of sccond appeal.f
Where 4 ﬁuding is based partly on conjectural groundsand partly on
logal evidenco and i g doubtful what weight the lower appellate Court
would have attached to the rest of the evidence if it had avoidefl thcfse
erroncous &ssumptions, it can be sot aside in second appeal.s kae\vl.se
o finding of fact bageq partly on inadmissible evidence can not bfa m;m-
tained ¢ Similarly:?indiug'l based on evidence which has been mx.smnhere
Stood or migreaq is open to challenge in second appeal:7 . Wher
2 finding of fact contradicts another finding of fact it is open

. inding
to attack in gecond appeal.8 A finding of fact to‘ 'be b;:chez
°n 2 Court of gecond appeal must be a julicial decision T

% & consideration of the wholo of the evidence and Whore.it appears thflli;
all the avajlaple ovidence has not been considered, the High 001‘:“10:;
interfere it such finding in second appeald 'Ithu.s wh.ere t:. eon g
appellaten1gnored an important piece of evidence bearing directly

>0 di t set aside
question of fagt, regarding which it gave the finding f'h"h co(lJlZurt ot first
sach g finding in second appoeal.10 Similarly whers the

. round that
appeal excludes from consideration a document on the. err.oneoui;mgc,1 ALz
it is not admissible, the finding will be interfered with in sec,fer L
It is not however necessary for a Court of first appeal to re

. judement leaves no
to every piece of evidence on record. So long as 1its ]ud",m;t its findings
doubt that all available evidence has been given due weight,

;o 4780i' 187 P. 0. 17 0&1. 875 P' 0- 29 Bo 10 P- 0'
108 I, Q. 102,
3. 106 1.0.862;29 P. L. R. 410 103 I. O, 235; 8 Lah 30.
4. 81L.80; 641 O, 428; 45 I C 800.
5. 108T. (. 28,
6. 2 Lah 271; 108 1. 0. 264.
'g. (libel.rc. 65.
. Q A21.
- 801.0.8%.1R 135 381, C. 856; 108 L, 0. 191,
10. 83 T.Q pgA,
11. 1081.g. 191,
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on questions of fact can not be attacked in second appeal.7 The quostion
of value or weight to be attached to evidence is not a question that
can be gone into in second appeal. Therefore it has boen hold that a
mere alleged error in weighing evidence is no ground for second appeal.2
Similarly a finding of fact can not be attacked in second appoal on the
ground of insufficiency of evidence.3 A finding even though it be one of
fact can be set aside the second appeal on the grounds of its being in-
definite or vague.4

Questions nf Law.

1. Adverse possession.—As already stated the question of adverse

possession is mixed question of law and fact. The question whether from
the facts found adverse possession is deducible is one of law.5

2. Abandonment.—When the question of abandonment is ono of

inference from facts found it is one of law, otherwise it is a question of
fact.6

3. Construction of document.—The expression as applied to a
document includes two things, namely (1) the meaning of the words and
(2) their legal cffect, The meaning of the words is in all cases a question
of fact but the legal offect of the words when the document is a document
of title is a question of law.7 But misconstruction ¢f a document which
is not a document of title is not a question of law 8 The question as to
what construction has to be placed on a document on which the decision
of the case to g large extent hinges is a question of law.9

1. Costs.—A gecond appeal on the question of costs alone is com-

petent when the lower appellate Court has exercised its discretion regard-
ing costs arbitrarily and not according to the general principles.70

2 00 (1’:394:726 I ¢. 237; 72 P. B. 1016,
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5. Dues.—The question as to tho naturo of _the dues is a question

of law and not of fact.Z

i i ionati n the score of
6. Necessity.—In a-suit challenging an alionation o

want of necessity is both a question of fact and a question of law accord-

i i instance whether money
mg to tho circunstances of each case. For

. isa ques-
borrowed to carry on a trade is for a necessary purpose or notd 1sd q
i 3 i i coded mone
tion of law.2 But tho question whether the alienor in fact n y

. 9
for a particular necessary purpose is onc of fact.3
is uestion of
7. Onus.— Wrong allocation of burden of proof is a q

. e : 4
law whore onus is the determining factor in the case

: i d can
8. Kesjudicata.——Plea of res judicata is a question of law an

bo a good ground for second appeal.5

. ] 1 n
9. Presumption, failure to raise.—Failure to rmsezpffesumlm:d
; ; or Seco
of fact under Section 114, Evidence Act, is a good groun

appeal.¢

; i so to
10.8 ufficient Cause.—Whether or not thero 18 suﬁim;u;t c;u
. . i aw.
extend time under Section 5, Limitation Act, is a question o

: i town
11. Town or village.——Whether the collection of houses 18 &

or a village is a question of law.8

. not a
12, Shop.—In a pre-emption case the question whe.ther o:f e
Property which is the subject matter of pre-emption 18 shop, 1s one

183, Specia-l damage.—In a case of obstruction of public ;’Zad; the
question of special damage has been held to be a question of law.

shation i hether
14, Wilful neglect.—If the question for determination 1s x; o
. es
the facts found are sufficient to establish wilful neglect the qu
one of law.77 1In other cases it would be one of fact.12

1927 Lah. 259.
19 P. R. 1915.
110 P. R 1915.
1 Lah. 429.

47 1. C. 685.
26 A. L. J. 838,
71 P. W. R, 1908.
8 Lah. 867.

69 P.R. 1915,
10. 60 1. C. 211,
11. 1928 Lah. 774.
12, 94 1.0, 848.
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15. Permanent Tenancy.—The question whether or not a tenancy
is permanent is a question of law as it depends upon inference to he drawn
from certain facts.1

16, Omission to examine witnesses.—It is a substantial error or
defect in proceduro on the part of the lower appellate Court to refuse to
examine the witnesses tendered.2

17. Overlooking relief.—There is a good ground for sezond appeal
if the Court of first appeal overlooks the relief clajmed in the plaint.3

18. Change of suit.--Permitting a plaintif to chango the nature
of the suit constitutes question of law.£

19. Raising point suo motu.—~When the Court of first appeal
disposes of the case on a point taken swo mtu without giving the parties

opportunity to mset that point, a second appeal would lie on the ground
of defect or error in procedure.5

20. Judgment not lezal—When the judgment of the lower ap-
pellate Court is based upon irrelevant matters a second appeal would lie.6

21. Tlisconceiving case.— A second appeal is allowed when the

first appellate Court has misconceived the question of fact which was
really for trial.7

22. Ignoring rule of procedure.—When the lower appollate Court
has ignored ths well-ostablished principle that in a Court of appeal the
onus is on the appellant to show that the judgment of the trial Court is
wrong, second appeal would be allowed.8

23. Recording evidence in appeal.—It ijs an error or defect in

procedare to admit fresh evidence in appeal without recordm" roasons for
it or without the consent of the opposite party.9
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24. Ex-parte appeal without notice —When the lower appellate
Court decides an appeal er-parte without notice to the respondent, the

decision will be reversed in second appe=1.1
Findings of facts.

i b
The following aro findings of fact and are not therefore liable to be
challenged in second appeal.

i r not a
1. Ancestral nature of property-—Quostion whether o
certain property is ancestral.2

i d.
2. Adoption.--The finding that an adoption has been prove

: tion of
3. Bona fide.~-The question of bona fide or mala fides 1s a questio
fact.3

action 1is
4. Benami transaction.—-A finding as to whother a trans
a benami or not.4

in dispute is
5. Dedication.—The questi-n whether tho property i c;:ntab]e
r
& Dharamsala and has been dedicated to public, religieus o
pPurposes.5

ce or not
6. Fraud.——~Whether a transaction is a fraundulent plf‘efmreninference
iustify an
18 2 question of fact.6 But whether tho facts found justify

of fraud is a question of law.7
. uit.8
7. Collusion.—~The question of collusive nature ofa s

. i ral
is leading an 1mmo
8. Immorality.—The finding that a woman 18 le N
life.9

.. geparation of$
o, J%ntness of family.-—The fir.ding as to joiutness or sep

a Hirdu family.20

8 T.ah. 357.

a1 Q. 498; 8 Lah 3n.
92 1.0, 02

76 1. 0 1049.

1P R, 1919.

107 1. 0 490.

16 I. O 811.

3 LLY 86

811 0, 797.

1926 Lah. 443

QLRI DLW

-
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10. Legitimacy.——A finding as to legitimacy.1
11. Nuisance.—A finding as to presence or absence of nuisance.2

12. Negligence.——A finding as to the prosence or otherwiso of

negligence.3

13. Intenion.—-A finding as to the intention of partics is invari-
ably one of fact.£

14. Waiver—The question whether or not there has heen a waiver
is one of fact.5

15. Badai transaction.—The finding as to the bndni or wagoering
nature of a contract is one of fact.G

16. Status.—- A finding as to a party’s status as temant is one of
fact.7

Remand, appeal from.—-No right of appeal is provided from a

remand under Section 151, Civil Procedure Code, or under Order XLI

rule 23, Civil Procedure Code. The validity of such an order can be

impugned in second appeal against any decision which may subsequently
be passed by the lower appellate Court.8 But an appeal from an order
of an appellate Court remanding a case under Order XLI, rule 23, Civil
Procedure Code, doss lie in all cases except those in which absolutely no

right of se@ond appeal against the appellate decree is given in the body

of the Code or by any other law.9 In the above noted case the test to

determine whether a particular remand under Order XLI, rule 23, Civil
Procedure Code, is open to appeal or not has been laid down by Sir Shadi
Lal C. J. in the following words:-—“Suppose the Court instead of making
an order of remand passed a decree on the strength of tne adjudication
contesting the order of remand would there be a sccond appeal from that

decres? If & gecond appeal would lie from the decree then
the order of

remand is appealable otherwise mot”.  Right of

appeal is determined by what the Court purported to do and not by what

1 601 0.87.

2, 461, 0. 4928,

3. 107 1. C. 7002.

4. 8 Lah. 389, 68 1. 0. 746; 36 P. R. 1916.

6. 59 I C.60

6. 1871.0. 1032

7. 22P.L. R.163.

g. 6L T, J. 153 48M 718; 3 B 490; & Pat. 160,381.

3 ah 218
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the Court ought to have done. Therefore where a remand purports to be
made under Order XLI, rule 23, though it should have been made under
rule 25 or Section 151, Civil Procedure Code, an appeal is competen.t.l
When the appellate Court orders a remand without stating under which
provision of law it is made it should be docmed to have been made under
Order XLI, rule 23 and not under Section 131, Civil Procedure Code,
Such a remand would, therefore, be appealable.2

New plea in second appeal.—Where o plea was not taken i‘n e1t.her
of the courts below it will not be permittod to be raised for the tu:st time
in second appeal.3 Buta pure question of law arising out of t:,he findings of
the Courts below and which can be decided without further evidence may be
allowed to bo taken for the first time in second appesl.£ For in.sta.nc'e the Ple;
of res judicata b eing a question of law may be raised and entertained in secon

. . low.5
appeal even if it was not taken up in either of the Courts below

Sub-section (3), object of.—The object of the le,grlsla.tun?i :Y ::;
acting this sub-section is to make exception in matt‘ers .Of se:: nce ail:i to
regarding a question of custom or usage of sufficient mporta® tion of
allow an appeal on evidence also.6 In a second appesl the que;b the
custom must be confined to that set out in the certificate granted by
District Judge.7

Certificate of custom, grant of.—The certificate contemflat.ez 0215;
this sub-section should be granted only when the lower :?p?el e uncer-
can certify that the evidence regarding custom is 80 conﬂ.mt.mg * vali-
tain that there is such a substantial doubt regarding it? emSteln(:al O:o evi-
dity as to justify a second appeal.§ Where there is ab'so ub-siction.g
dence regarding custom no cortificate can be zranted um?.er this E!llf this sub-
When a certificate does not comply with the re(}ulraments Oﬁcation for
section it is invalid and will be ignored.10 Rejecting an 8PP

107 1. 0. 284; 1928 Lah. 7568
106 1. 0. 842; 4¢ All. 176, 492.
1923 Lah b63; 20 1. G, 22,
44 O. 47; 66 1. 0. 466.
471 O. 686.
8 Lah. 218 F. B. Per Abdal Raoof J.
3 Lah 844.
82 P. B. 1916; 6 Lah. 888.
96 1 O 8¢5
0. 82 P. R. 1916.

Foanom g

O
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grant of custom certification with the single word “refused’’ is nota

sufficient compliance with the provisions of this section.l

Certifice when necessary.——A certificato of custom is absolutely

essential when a qustion regarding the validity or existence of a custom is
involved in the secon] appeal 2 A finding that parties are governed by
custom or personal law cannot be attacked in second sppeal without the
requisite certificate.3 A mercaK{ile usage is a custom within the meaning
of this sub-section and a certificate is necessary to contest a decision in
second appeal on a question of mercantile usage.4 Similarly a question

relating to the grazing rights claimed by the tenants of the village over
the shamilat land by virtue of custom, is a question of custom as contem-
plated by this sub-section and cannot be taken up in second appeal with-
out the necessary cercificate.5 Though ord inarily a question of burden of
proof is a question of law, where it involves a question of custom it cannot
be agitated in second appeal without a certificate.6 The question whether
a particular person is or is not a legal guardian of a minor under the
customary law is pre-eminently u question of custom and requires a cer-
tificate to be agitated in second appeal.7 A respondent, however, is
competent to agitate a question of custom i;l second appeal without a cer-
tificate under this sub-section.8

Certificate when not necessary.-~When the question involved in
the second appeal is not the validity or existence of a custom but whether
the validity or existence of a custom was a question properly before the
Court of first appeal no certificate would be needed.9 It is clear that no
certificate would be required when the second appeal has been lodged on
the ground that the lower appellate Court has failed to determine a par-
ticular issue involving questior of custom for such a ground cannot be
said to be directed againsta decisjon regarding the validity or existence
of a custom and i good ground for second appeal under Section 41 (1) (¢).10

1. 68 [0 435
2. 100 P, B. 1917; 66 L.C. 492: 9, Lah. 147 .

A 34T C 21947 P. b, 1918 & o0 187,80 L 0.597; 2 Lah. 5.
4. 91 1. C 616,

5. 68 L C. 751,

6 2 Lah. 167,

7. 21 L.J 399; 1925 Lah 319,

s 76 L C 10.

8 34 P R. 1916.

10. 1928 Lah. 267; 22 P. R. 1916,
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power to remit the gage

In such a case the Court of second appeal In s suit for declaration that an
for redecision on the point of oustor . reversionary rights no question
alienation by a widow is not binding on gecond appeal would be compe-
of oustom can be said to be involved and ® tion of custom arising in a
tent without a certificate.2 Where the que:ot at issue as to its existenge
oase is well established and the partie® ar\V here & judgement of the lower
there can be necessity for & certifioate- :sh wag neither raised in the
appellate Court proceeds on 8 point % ation of which was not essen-
pleadings nor put in issue and the determ!? ato nre be filel with the me-
tial for the decision of the case, 1° certific
morandum of appeal in second appesl-4

:thont the requisito certificate
order 41, rale 23, Civil Procedure
o of custom.5 But no certificate
£ the whole case under the above

lving & question of ocustom are
» gbgerved Scott Smith J. in 5

Remand.—There can be no 8P
from an order of remand passed under
Code, where the question involved i8 0%
would be needed where the remand is 20t °
provision of law but only certain issues invo
remanded. * The provision as to certifioate
L. 268. “was only intended to apply 88 & oon to the challenging of a
of an appeal and not as a condition precedent 01 A ellftegC ,
finding on a question of custom romanded to b0 0T ’e ot
Once an appeal has been legally institute
can contest at the hearing any findings of the lo
than findings of fact) which are against hix
exception to them is his grounds of appesl.”

dition precedent to the filing

4 in this Court, the appellant
wer appellate Court (other
go long as he has taken

: ithholding of
— . the granting or wit g
Revision.—The legislature has left gof the lower appellate Court

certificate regarding custom to the discreti_on‘ . ¢:on thus conferred the
and so long as that Court exercises the jurisdiotion £ h discre-
High Court will not interfere in revision with the oxerciss 9 t Z:::tiﬁo::: on
tion.5 But when the lowerappellate Court refuses to gra:h o afai]ure‘
the erroneous ground that no question of custom arose, there 1

1. 22 P. R 1916.
2. 92 1. 0. 725,
3. 1924 Lah, 289.
4. 9 Lah, 95.

6. 73 1.C. 650,
6. 691 O, 435,
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to exercise jurisdiction vested in the Court by law and the High Court
will certainly interfere in revision.1

Limitation.--When an application for grant of certificate regarding
oustom is filed after the expiry of thirty days, ttfo C'ourt to whom s.uoh
application is made before dismissing the application should cfmsld?r
whether or not there was sufficient time for not pr?aenhng it
within time.2 An appeal was taken to be within time where it was filed
beyond time on account of delay in obtaining a certificate and the appel-
lant exzplained her delay in applying for the certificate as due to the fac.t
that she did not know that it was necessary to file such certificate until
she wag so informad by a lawyer at Lahore.3

Sub-Section (1)--This sub-section merely restricts the grounds on
which a second appeal can be entertained to those mentioned in Section
41.4

‘ 42. (1) No second appeal shall lie except on the grounds

Socond appeal  Mi€Dtioned in section 41,

on uo other
gronnds.

(*) Nosecond appeal shall lie in any suit of the mnature

“No second ap- cognizable by Courts of Small Causes when the

- vealin certain ~ amount or value of the subject matter of the

saits. original suit does not exceed five hundred
rupees.

Sub-Section (2).

Suit nature cognizable by Courts of small Causes.—These words
refer to the nature of the suit and not to the fornm. Therefore where a
rent suit for Rs. 250 is filed before a gecond class Sub-Judge having
small cause powers only upto Rs. 50 and a decree is passed which is
confirmed in appeal, no second appeal would be competent as the suit was
of the nature of small causes.5

1. 18 P. R. 1918 ; 67 L. 0. 769.
3. 931.0. 952.

8, 1 Lah. 246.

4. 3 Lah. 218,

6. 61 B, 867.
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Execution proceedings.—No second appeal is competent from &%

order passed in execution proceesdings where the value of the guit whmllxl
resulted in tho decree was below Rs. 500 and the smount was of & 8m®
oause nature.l1

43. * * * *
Repealed by section 2 (#) of Punjab Act, IV of :919-

44. The High Court may call for the record of any ¢ase

which has been decided by any Court subor;h—
nate to it and in which no appeal lies thereto,

and if such Subordinate Court appears :—

\/(a) to have exercised a jurisdiction not vested in it by
law ; or
\ ,"/‘ ' . . o e ye g VeSted )
" (b) to have failed to exercise a jurisdiction 80 )

\//' (¢) to have acted in the exercise of 1ts jurisdiction ille-
gally or with material irregularity ;

the High Court may make such order in the case a8 it think

fit.

NoTEs.

Ingredients of the Seotion :—-

(1) Revisional power is possessed by the High Court and no other
Court.

(2) The use of the word ‘ may ’ denotes that the exercise of revisional
power is disoretional with the High Court.

(3) Revision lies from a case which has been decided.

(4) That the case must have been decided by a Court subordinate to
the High Court.

(3) That the case must not be appeslable.

1. 1928 Lah. 718,
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(6) The Subordinate Court must have erred  in one of the following
ways i--

(i) It must have exercised & jurisdicion not vested in it by law ; or

(#) It must have failed to exercise jurisdiction vested in it by law ;
or

(#%) It must have acted in the exercise of its jurisdiction illegally or
with material irregularity :

Jurisdiction, meaning of.—The term jurisdiction must be dec-aratood
in its broad legal sense signifying the power of administering ]ustlce. a..o-
cording to the means which the law has provided and sabject to the limi-
tations imposed by the law on the judicial authority.? The term must not
be confined to the territorial or pecuniary limits of the powers of a Court
or to the nature of the class to which the oase belongs. It implies in
addition the questions of this kind, the presence or absen ce of a positive
authority or power conferred by the law upon tribunals in cases which
satiafy the other conditions referred to.2

Revisional jurisdiction, nature and extent of.—The revis-
ional power of the High Court is not an inherent power but is
one conferred by statute.3 This power, a8 is clear from the use of the
word ‘ may,’ is discretionary in its nature and the High Court is not bound
to exercise it in every oase where a lower Court has erred on a point
of jurisdiotion. The High Court will not interfere unless the error on the
point of jurisdiction has resulted in a failure of justice.4 But once the
Court assumes the revisional jurisdiction conferred by this section on any
of the grounds 8speoified therein, there is no limitatien imposed upon the
Power of the Court as to the mode of disposal. The section is intended to
arm the Court with the power of remedying injustice in cases not subjeot to
appeal under certain specified circumstances and therefore where the
groun.ds of the jurisdiotion are established and a fit oase shown for the
exercise of its powers, there is nothing in the section to preclude the Court

from disposing of the cage itself because points of fact and not points of
law are involved, 5

1. 7 A. 845,
2. 8 A. 519,
3. 28 A. 554,

4. 88 P. R, 1802 ; 68 P. W. B. 1912 ; 2 L.L.J. 673,
6. 41P R.1898; 2 P. B. 1907 ;18 P. R. 1907.
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\J [,\\_‘%T/‘fh(f_g§_q_’.’,ﬁq_qfigition of ——The distinotion between & ‘case’ and & ‘snit’
/ " pas been clearly brought out by Sir Shadi Lal,C. L,.in.3_Lah. 283 F B.
- gl_l_q to quote his lordship in extenso will facilitata the. clear understanding_of
-the distinction. ‘It is beyond question ” observed his Lordship, “ that case

is not synonymous with suit. While every suitis a_case_ it cannot. be said

that overy caso is a suit. The word case is more comprehensive expres-

sion and includes not only a suit but other proceedings which cannot be
deseribed as a suit, e.g, proceedings under the Guardians and Wards

Act, Probate and Administration Act, Succession Certificate Act, Provin-

cial Insolvency Act, Religious Endowments Act, etc. Butoan a branch of

a suit be regarded as a case within the meaning of the section? I would

answer the question in the negative. Their Lordships of the Privy Coun-

cil have observed in 40 J. 793 P. C., that no deﬁnkition is to be found in the

Code of the word case. It cannot in their Lordships’ view be confined to

a litigation in which there is a plaintiff who sceks to obtain particular

relief in damages or otherwise against a defendant who is before the Court.
It must, they think, include an ex-parte application such as made in this

case praying that persons in the position of trustees or officials should

perform their trust or discharge their official duties”

Interlocutery orders.—There is a serious conflict of authority as to
whether an interlocutory order is a case within the meaning of this sec-
tion or section 115, Civil Procedure Ccde, which corresponds to
it. The view of the Lahore Hich Court is that an interlocutory order does
not constituto a case within the meaning of this section and is mot theres
fore open to revision.? The reasoning for this view is that orders Pa-.ssled
in a pending case are nnt orders passed in a case which has been decided
by a Subuardiuate. Court.2 A distinction has, however, been drawn as ;e-
gards orders passed on applications for setting aside ex-parte decrees 10T
restoration of suits dismissed in default and they have been held to be
open to revision.3 The view of the Allahabad High Court is in accord
with that of the Lahore High Court. But Bombay, Calcutta, 1\Ia.dras‘,E
Patna, and Rangoon High Courts hold the contrary view. Chief Court o
Oudh  and  Judicial Commissioner’s Court at Nagpur are also of the
latter view.4

1 b5 Lah.SSSFB

2 ]01'{J Ihci 3969‘)6} 'léksghand 1. 7

3. 7 Lah 163; 98 I. C. 830. 46 M. RT4;

4. 43A.564 ¥ B.; 14'C 768; £2 0 128; 54 C 10%8; 7 B. 341 F. B- 32 o * °
44T C. €91 (Pat); 1 . 231; 111 L.C. 163 (Oudh) F.B.; 106 10. 57 (N»8
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Instances of interlocutory orders.

1. A refusal to issue inlerrogatories for the examination of witnesses
does not amount to a case but i3 only an interlocutory order and therefore
is not open to revision according to the view adopted by the Lahore High
Court.1

2. An order of a Court refusing 7o stay the irial of a suit under Section
10, Civil Procedure Ceode, is not revisable as it is only an interlocutory

order.2

3. An order granting an application to sue as pauperis an interlocutory
order and therefore not open to revision.3 But in some cases it has been
held that an order rejecting such an application is open to revision.4

4. No revision lies from an order of remand as it is only an interlocu-
tory order.5

5. A decision by a Court that it has jurisdjction to try a suit is an

terlocutory order and therefore not open to revision.¢

6. An order sctting aside an award and directing that the suit shall
proceed.7

Wrongful assumption or refusal of Jurisdiction.—This section
cnables the High Court, in a case in which no appeal lies, to call for the
record of any case if the Court by which the case was decided appears to
have acted in the exercise of jurisdiction not vested in it by law, or to
}‘Jave failed to exerciso jurisdiction vested in it or to have exercised its
Jurisdiction illegally or with material irregularity or further enables it to
Pa8s such an order in the case as it may think fit. It will thus appear
that the Section applies to jurisdiction alone, the irregular exercise or non-
txercise of it or the illegal assumption of it. The section is mnot directed
aguinet conclusions of law or fact in which the question of jurisdiction is
"ot involved.§ When a Court entertaing an objection under Order XXIT,

EQLI'IC';m (Lah . . Lo.1

. J. 425, Contra vide 111 1. C. 163 (O P LB,

ETP R 1019 (Oudh) F .B

9% 1. Sg, 879 (Lah ; 1051 C.180; 62 M. L, 7. 330 Contra 48 A. 493; 29 P. L.
229,

119 P. R.1912; 14 L. 0. 793 (Lah.)

5 Lah. 288 F. B.

26P. 1L R 9263.

40 M, 798 P. C.; 76 L 0. 487,

LR SN
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rule 58 in exccution of a mortzaz» docres which objection cannot be raised
owing to the fact that no attachment is necessary in oxecution of a mort-
gage decree, the Court assumes a jurisdiction not vested in it by law and
the order is thus open to rovision.z Whan a Court rejects objections to an
oxecution sale on the ground that the auction purchaser was mnot brought
on the record within 30 days, it refuses to oxercise jurisdiction vested in
it by law and the order is open to revision.2 n_erroneous._dismissal of .
an appon.l on the ground tha.t, the agont prekerrmn‘ it had no authority to.
d° so uuder 1“9 power. of attorney amounts. _to.. failure to. exercise jurisdic-
tion vested in the Court and is therefore revisable.3 _Similarly where a |

,.(.J‘O_l}_‘jt_,_}"}th all facts bofors it refuses to exercise its discretionary..powers,..
its order is liable to reversal in revision.4

lllegal or irregular exercise of jurisdiction.—Where a Court has
jurisdiction to decide the question beforo it and in fact decides it, it cannot
be said to have acted in the exercise of its jurisdiction illegally or with
material irrogularity merely because it has como to an erroneous deocision.
The Courts have jorisdiction to decide wrong as well as right and their
decisions cannot be challenged in revision.5 Material irregularity implies
only the committing of an error of procodure whilst acting illegally means
something more. One thing is clear, namely, that, an irregularity is
something less than an illegality and befors the Court will interfere, it
must be shown to be matarial, that is an irregularity which has prejudicial-

ly affeoted the merits of the case. (Woodroffe & Amir Ali's Civil Proce-
dure Code).

Instances of illegal or irregualar exercise of jurisdiction.

1. A_yrong allocation of bwurden_of ._m.'o.qf..iﬂ-a.m&heri&LinnegnlariW :
Justifying interference_in revision.¢

2. Dismissal of a snit_for non-appoarance of parties-on the- day- fixed

for_delivery-of judgment,”

bR P. R. 1918.

108 I C. 301,

93 {). 0. 960.

! B. 1914.

11 0.6 P.0.; 40 M.798 P. 0.; 103 1. 0.701; 9 L. 308; 107: 0. 273.

94 1. C. 117; ' 64 1. 0. 91; 41 P. R. 1898 Contra 92 L.
100 L 0. 472,
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\/ 3. Giving a finding based on no evidence on tho rocord or hased on
conjectural grounds.Z
4. Tailure on the part of thn Court to notice stitoments of witnessng

on record.2

\/’) Ignoring important docuwentary evidence or putting on it g

peryersely.erroneous interprotation.3

\/6. Peossing a decree on a compromise entered into by a guardian ang
iitem of a wminor party without making an onquiry as to whether such

compremise was beneficial to the minor or not.4

\/ 7. TFailure on the part of a Court to take notice of tho real pointin
the case and to give decision on it.5

N/ 8. An appellate Court setting up an entircly new case for a party.6

9. A Court commits a material irregularity when it procecds on a
misunderstanding of the pleadings.7

10. A Court commits material irregularity when by taking a wholly
erroncous view of the frame of tho caso and by misundorstanding tho

Plajgtiﬁ’s casc gives a wrong decision.8
\\; 11.  Omission to consider a question of estoppel.9
12, Failure or refusal to determine a question of limitation.Z0

{13- A Court of appeal commits material irrogularity in the exercise
o . 1ts jurisdiction if it goes outside the merits and considers a technical
Point not raiged in the original pleading.11

\/ 14 An order refusing to set aside an award when the reference is

made in pending case is revisable.12

98I 0. 2475
28 P, I 19\2,1 C. 806.
106 P. R. 1908
1056 P. R. 1889,
16 I C 22s.
98 L. C. 867
1927 [ ah. 44,
13 p, R. 1910,
1 iigll.PCR'us.

J .R 1918; BRI, C. 55,
1L 141 G. 1008. C. 85
21 ¢ 115

© WD oG 10
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15. A revision is competent against a decrce passed on an award
when the Court which passed the decree has committed an error in

procedure or has imisused the jurisdiction prescribed by Civil Procedure
Codg.1

N 16. Material irregularity on the part of the Court in dealing with
objections Lo an award of arbitrators is a good ground for revision, though
it is no ground for revision that the arbitrater himself has been guilty of
Some misconduct and that the Court has wrongly adjudicated upon the
objections raised regariing that misconduct.? Thus failure to_ decide,

Yhe objactions_raised against an award _has_boen held to be .material -
itnegularity justifying interference in revision.3

\ 17. Tt is a material irregularity or the part of the arbitrator to base

an award on his private enquiry unless he has been given such power 1n
the agreement. 4

18. It is a material irregularity on the part of a Coﬁrt to decide th;
objections to an award without giving the objector notice of the date fixe
for hearing objections.3

. : ts
19. An arbitratoris guilty of an illegality if he receives documen

. t-
from one party and bases his award upon them without affording an oppor
unity to the other party of seeing those documents and of meoting the con~
Slusiong deducible._therefrom.6

Error of law.—Mere error of law is no ground for revision unless:
question of jurisdiction is invovled therein. It is settled law that whterd
2 Court has jurisdiction to decide a question, it canuot be said t? tfave ac :1
illegally or with material irregularity in the exercise of its jurisdiction mer 1};
because it has come to a wrong decision.? For instance & Court has amp

.. to allow
powers conferred on it by Order VI, rale 17, Civil Procedure Code, to

ments
: . . tns he argu en
amendment of pleadings aud where it after examining t )

. joh Court
advanced on both sides grants leave to amond the plaint the Hig

. gion
: . Pl . ) . . . . oh its conclu
will not interfere with its discretion in rovisions even though

189 P. R 1902 F. B
78 P. R. 1916.

108 I C. 604

1928 Lah. 658.

64 [. 0. 894

64 1. C 8o61.

11 C.6p. C.
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mey be wrong in law.Z Similarly a Court, hag jurisdiction to desido
the question of limitation and if it after applying its mind gives. a .wrong
decision on the point there igno illegality or material irregulanty.austi[y;__
ing interference in revision.2 Misconstruction of a document is 'Oltl'ler.-—-a,
question of law or of fact.but.not.a case.of material irregularity. justifying
interference in revision.3 It was held by the Punjab Chief Court that
the mere fact thata Court has in its judgment noted a decision as govern-
ing the case while in fact that decision is not applicable is not .a mafor-
ial irregularity.4 But a contrary view was expressed in an earlier ruling
of the s;.me Cou rt where it beld that the misapplication of a ruling is a
waterial irregularity.5 The former opinion, however, seems to t.m. more
correct and has also the weight of authority. Interferemce in rovision is
not right where there is no irregularity in the proceedings or error in the
procedure or a misuse of jurisdiction and the decreo of the Court is passed
in accordance with award.6 The rejection or acceptance of an award is
ordinarily not open to revision as the order disposes of a question of law
and thus the order even if wrong cannot be called a material irregularity.7
Dismissal of an application for the amendment of a decree is not a material
cArregularity justifying interference in revision.8 But in a rocent ruling
reported as 103 I. C. 737 Mr. Justi ce Addison has held that to amend

“(',.uvnder Section 152, Civil Procedure Code, a decree which is in accord_

/: ance with the judgment is a material irregularity and the order of amend-
“ment is opon to revision.

Second application for revision.—A second application for rovision
is competent where the previous one hasbeen dismissed in default.9 But

where the provious application was dismissed on merits the second appli-
cation is not majntainable.10

103 1. C. 701.

921 C.86h;103 1. 0. 118.

1(8 1. ¢. 373; 106 P. R, 1908; 20 P, B. 1911.
18 P. L. B. 1915.

45 P. B. 1909,

9 P.R. 1913

117 P, B. 1916; 66 P. B. 1915,

26 1. C 808,

1101, 0. 833; 64 P. R, 1901 F. B.

64 P. R. 1901 F. B,
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Conversion of appeal into revision.——Whercin a case not open to
appeal, an appeal is filed, the High Court is competent to treat the appeal

' a8 a revision.7

Other remedy open.—Ordinarily High Court will not interf.ere in
revision where another remedy is open to the pet.itione)_‘.2' It is the
general policy. of law_and. usual practice.of the High Court to interfere on
the revision side in the interests of justice only in those cases where there
i3 no othor remedy or the remedy is so gumbrousor expon.f.ivo..that to
rofer the appellant to it is tantamount to denying hi.m the rel.le_f"g ’ljhus
it has boon ropoatedly laid down that an spplication for revision against
a0 order does not lic when the order complained of may be m&dff the
subject of an appoal from the decree in the suit.4 Thus an ordox: dxrecF-
ing the plaintiff to makeoup the deficiency in Court-fee by. a certain date
is not open to revision because if for non-complin.nce with the.order tlllz
Court rejocts the plaint, the order of the Court rejecting _the plaint W°(;1
amount to a decrce and as such would be appealable.5 An order u?.er
Order XXT, rules 98, 99, 101, Civil Procedure Codo, is.not openotczlre?;}n
becauge the party aggrieved has a right to bring a suit under Or ex}'] an‘:
rule 63 of the same Code.6 But when the other remedy ?pen to the :O
grieved party is of a doubtful nature the High Court will not 1.flf-ugeil
oxercise itg discretionary revisional jurisdiction.7  Althoush ul'. inar, 15;
High Court will not interfero in rovision where anoth.or. refnedy 18 ':lt::r-
to the petitioner there is nothing in law which can prohibit it from i

fering where grave injustice might have been done.8

i i from
Delay.——Where a petition for revision is filed after a long. tn.neforth‘
the dato of the order complained and no satisfactory e<planation 1s

. . lertain the petition.9
coming for the delay, the High Court will not entertain P

.. T itled to
Cross-objection.—A respondent in a revision petition 18 not entl

file eross-objections.10

1. 4sP L =, 1915.
21 P. R 1898; 99 P, R. 1915.

Q%R?M

R. 1905.
69 P.R. 1912; 120 P.R 1919; 83 P R 1911
128 P,L.R. 1911,
18 A 143;80 P.L.R. 1901
67 1.C. 945,
18 10. 795 Lah.
14 1.C,662 Lah.
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Ex-parte decree, setting aside of.—It has been repeatedly hold by the:
Lahore High Court that an order setting kudo an cr-parte decreoe is
revisable.? Thus it has been laid down that \.ghero a Court ontortains an
application for setting aside an er-parte decree aftor the expiry of the period

of limitation it illegally assumes jurisdiction not vested in it by law.2 DBut
it is submitted that the soundness of this view is open to doubt, It'y is true
that in such a case there is an illegal assumption of jurisdiction not vesting
in Court but the law it well settled that the Hich Court will not interfero
in revision when another remedy is open to the petitioner or whon the
order complained of can be attacked in appeal from the decree passed in the
suit. Now in case where an ex-parte decree is set aside if the decision goes
against the plaintiff he can in his grounds of appeal challenge the com-
petency of the trial Court to  setaside the ex-parte decree. Where the lower
appellate Court on an appeal from an order refusing to set asice an er-parte
decroe has misunderstood and misapplied the law it commits a material
irregularity justifying interference in revision.3

Suit dismissed in default, reﬁ:oration of.—1It is well settled that an
order restoring a suit dismissed in defaplt is not an interlocutory and is
therefore revisable.4 But it must bo remembered that suits or appeals
dismisged for default can only be restored if sufficient cause is shown

L TN

and the Courts in the a,bsence of sugh sufficient cause being shown are
precluded fromy invoking in aid their inherent powers uuder Section 151,
Civil Procedurs Gode.5 Whore a Court rostores a sait dismissed ia default
% an application made after tho expiry of limitation it assumes jurisdiction

Dot vestad in jt, by law and its order restoring the suit would be sot aside in
revision.¢

Sufficient Cause.

1.

Whers no notice is given to the plaintiff and his counsel about
the adjournment there is sufficient reason for the restoration of the suit
dismissed ip default on such adjourned date.7

7 Lab. 161;1926 Lah. 689 941. 0. 117; 109 . C. 82; 100 L. 0. 936.
1001, O, 936 109. L. G, 8% 94 1. 0, m 1925 Lah. 639.

75 1. 0. 1020.

107 1. 0. 895.
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6 I. O, 245,
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\/ 2. Inability to attend on account of being an indoor patient is a
sufficient cause for non-attendance and if the suit is dismsissed in default it

will be restored.z

‘/ 3. Misjudgment on the part of a counsel as to when his case was
probably going to be taken up, where there is no statement that he was
engaged in some other case is not a sufticient cause for absence when the

caso is taken up.2

- g t
4. The mere fact that plaintiff’s Pleader was engaged in another Cour

at the time is not sufficient ground for restoration.3

icati i ril ithout

A 5. Dismisal of an application for restoration summa: yw1th.
i i i i ial irregularit;
recording evidence and going into its merits is a material irregu Y

justifying interferonce in revision.4

"/ 6. Wherea party is prevented from appearing in Court \VhBll. his case
is taken up for hearing, owing to the late arrival of a train, which u-ndc.ar
ordinary circumstances would have arrived in time to enable the plaintiff
to appear duly, there is a sufficient cause for his non-appearance.b

\/ 7. When on his case being called up plaintiff runs away to cal.l ludS
counsel and on hig returning within a few minutes finds his case dismisse
in default there is a sufficient reason for the restoration of the suit.G

8. When the plaintiff attends the Court but fails to appear Whenfhe
is called becauso he had gone to ease himself thore is sufficient reason 0;’
his Don-appearance and the suit if dismissed in default should be restore

tjfle.?

9. Whero a plaintiff comes from a long distance to attend and reach}e;s

. . R

the Court in time but owing to a mistake as to the Court room in Whmlfl o
had to apper fails to put in appearance and the suit is dismissed in default,

there is sufficient ground for the restoration of the suit.§

1928 Lah. 521,
100 I.0. 793.
101 IC. 444.
100 1.0, 617,
98 L.C. 868,

96 1.0. 831,

96 I.0. 403.

96 I C, 88].
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son has been added as plaintiff by tho CO[I.T’ tl::s
” . te [c]
0 Where. - I:usm.amce of the orders of the Court c?.mfcc)ft en] :1reauy
non-appeamncef l& tl;e dismissal of suit of the original plamtlﬂ: 1w h
consequence o laintiff.
denied the right of the defaulting party to be added as p

1 i laintiff’s
suit is called and dismissed in defanlt in the pla
11. W here a

: estoration, the
absence and the lattor appoars shortly aftor and applies for r )
suit, should be restored.2

it dismissed in

Summary dismissal.—An application to restoretarrsiizt Sjl;lgilicant
default cannot, b dismissed summarily. The Co'ul’t o jip.ation. Failure
30 opportunity Mﬁw—‘ﬂ%ﬁ? ng'l’t'l'ghg%f revision.3
to do so is 5 material irregularity justifying interference 1 "

Restoration of an application for restoratiorl. o Sett"i’tg ;i?miessod
ex-parte decree.—Where an application for reSFOI:atlon ;E i i::ed in default
in dofaglt op for Setting aside an ex-parte deoree is itself dism
au application to restore such application is compotent. £

o . It in the
Pleader's absence. _Where a suit is dismissed in dofau
absence of both the

n '3 absence
laintiff or ap ellant and his plea.d-zr, plO&dOI‘ 3 abse

p [§
need

PR . can give
not be satistactorily explained if the p[alﬂtl..:f o al)!)e;l::: his DO\VD
excuse for hig own absence. If he can give a suf’ﬁc'le[.n; reaso
absence hq 13 entitled to the restoration of the suit.3

Appeal apg revision,
right of , ,
his groundsy gp,
justice g or j
procad
Court

difference between.—In an al?l'caf it is rtl;tf)
Ppellant to obtain an adjudication fmd onlf :Eel:l:uft?svr(::lt,ial
made out, irregpective of the question w : sint of law or
§ Dot thereby dispensed in thf’ e i zn appeal the
4re may jp 5 Particular case work hardship, but 1]? circumstances.
give effect to it without regard to the

n i N has the right to
8 of Tevision it is quite otherwise. No party g
obtain an

is bounq ¢,
In case

:1|ud1(=a,|.10| a el W]i',lllll llli) dlscl’etlon Of thO
C ) nd ].t; 18 entll‘ y
rt to “lt el‘fere or n

e Ot' as t th Dks ﬁb Itv ll.]. nOtl lntla[ EGIO to pOIthllatla
an 1 1 . "
JuSt’ICO but 0

. st
ly to promote the ends of justice. Suppose a jus
0

ot to be so by
claim is really barred by time but is erroneously held n

1. 9'.;) I,g‘ 8%5.

2. 771.C. 901 B o
3. 106 1C.821;69 py, g 1919; 27 P.L.12. 564; 100 1.C. 6
4, 100 1 Q. 313,

O 3% P.L.B.1916; 52 1.¢. 926, 113 P.B. 1676.



Tae Puntas Counts Act, 1918, 63

the lower Court, or a forfeiture clause undi{ a contract which would
work great hardship in a particular instance, is erroneously held mnot to
apply in such a caso the Court of appeal would ba obliged to enforce the

law but a Court of revision would ordinarily refuse to act.1

Revision under Punjab Courts Actand Provincial Small Cause Court
Act.—Section 115, Civil Procedure Code, is purallel to Section 4% of the
Punjab Courts Act. Therefore the powers of revision under the two
provisions of law are identical. But a revision under Civil Procedure
Code or the Punjab Courts Act is vitally different from a revision under
Section 25 of tho Provincial Small Cause Court Act. The provisions of
Seetion 113, Civil Proced ure Code or 44, Punjab Courts Act do mnot furnish
a safe guide for the exercise of revisional powers under Section
25 of the Provincial Small Cause Court Act. Powers of interference
under Section 25 of the Provincial Small Cause Court Act are more plenary
than under either the Civil Procedure Code or Punjab Courts Act. While
any error of law or procedure in the judgment of the Small Cause Court
confers revisional jurisdiction on the High Court under Section 25 of
Provincial Small Cause Court Act, the interference under the other two
Acts is only possible where there has been illegal assumption of jurisdic™
tion or failure to exercige jurisdiction or illogality or material irregalarity in

the exercise of jurisdiction.?2 But revisional powers in either case are dis-
cretionary.3

Revisicn under Provincial Insolvency Act.—The provisions of Sec-
tion 113, Civil Procedure Code, or Section 44 of the Punjab Courts Act
cannot furnish any guide for the exercise of revisional powers under the
Provincial Insolvency Act. The revisional powers of the High Court are
described dn Section 75 of the Ast which is analogous to that of Section

25 of the Provincial Insolvency Act. Therefore the revisional powers

under the two sections are identical in their scope and nature.

-
-

‘ 3—"]/ " 44-A. (1) The-periodoflimitation for an appeal-under
\j / Period of Section 41 of this Part shall be ninety days-from

/ limitation. the date of. the_dgg;eg_appﬁaled_agmnsl;‘

1. 66 P R. 1904 per Chatterji J.
2. 66 P.B 1904; 21 B. 250 X

3. 21 B.250;19 P.B. 1901;36 P,B.1902.
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(2) In computing this period and in all respects not herein

India Act TX specified the limitation of an appeal under the
0t 1+08. said section shall be deemed to be governed by

the provisions of the Indian Limitation Act, 1908.
NoTes.

Computing period of limittion.——In computing the period of limit-
ation of appeal the day on which the judgment complained of was
promulgated has to be excluded. Moreover the time requisite for obtain-
ing the copy of the decree appealed from and that of the judgment on
which the decree is based shall be excluded (vide section 12, Indian
Limitation Act, 1908). The time taken in obtaining a copy of the decree
and that spent in obtaining a copy of the judgment must both be excluded
except when these periods overlap each other and when in fact they over-
lap the time overlapped should be excluded only once.Z Time requisite is
determined not when the applicant chooses to take delivery of the copy
but when the copy is ready for delivery provided he had notice that it
would be ready on that date.2 But where the copies are despatched by
Post, in accordance with the rules, the period intervening between their

completien and despatch must also be excluded in computing tho period
allowed for an appeal.3

1 8 MLJ. 148 121.0. g7y
2. 1 . ans ;13 -.0 . ' 3'
8. 8Lah. 280. 1.9, 850;9 C. L. B. 29



CHAPTER V.
SUPPLEMENTARY PROVISIONS.

45. Except as otherwise provided by this Part, any

Mode of powers that may be conferred by the High Court
conferring on any persoa under this part may be conferred
ers.

on such person either by name or by virtue of
office.

46. Whenever any person holding an office in the service

Continuance of O (G0Vernment who has been invested with any
Dowers of powers under this Part throughout any local area
eers. 18 transferred or posted at any subsequent

time to an equal or higher office of the same nature within a
like local area, he shall, unless the High Court, otherwise
directs or has otherwise directed, exercise the sama powers in
the local area to which he is so transferred or pested.

46-A. The High Court may from time to time muke

Provisions rules consistent with this Act and any other
regarding enactment for the time being in force:—

betition-writers.
(@) declaring what persons shall be permitted to act
as petition-writers in the Courts subordinate
thereto;

(b) regulating the issue of licenses to such persons,
the conduct of business by them, and the scale of
fees to be charged by them; and

(c) determining the authority by which breaches of
such rules shall be investigated and the penalties
which may be imposed.
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i NorTis.

i ce.—Though the rules relating
High Court’s powers of s:te::lr::ier:lller; N Com‘t;:‘::)
o the potition-writers dod nnd made by the District Judges nncll.(;r‘rs -
proccedings and orders h'01 am setent to deal with such procecd xt.c(,m -
ey o High Courf: ls' C(;hc: rules inconsistent with the rotun. LI "
e thore s nothing Illneml powers of superinten leaze an:l contro
the High Court of its ge

Subordinate Civil Courts.1

tition.
onduct, punishment for.—To makcldstlnlzoib o
Grossly impropel" c dismissal for grossly improper.cm ] i
w riter liable to suspension ‘: guilty of such conduct in his capaci {.n" .
oty et ho should bo e:it.ion-writer who ia writing 0'1' pros?n ;1 ;:),Ut
Petition-wrjten Therefore a..po of his profossion as a petition-writer o
gy o cte nol i tho BXOI::sbe dismissed for grossly impropor con
1n his private cap.. .y cann ‘ : .
under fho rules felat,ing to petition-writers.2
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4 (1) S biect to BUCh general Ol'del’r! as may
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Hearing cases on holidays.

i t
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* holiday ; gsarily a nullity on that acc ount. But i
3Y i3 not nece

Wisheg to hoay

itself
Consent f th corned and cannot make them appear before it

Ot the parties con

Wwith

()l (’ A" 1 i 8 d() v' h lhe
l on a quett i .;1 hOllday, lt mu t SO v lt
he case ©

. .
out n t]o]] ro o 11 C
Sll(:h t ‘|h0 exol p f m appearanc ourt on &
- consent.

olida g y law 89 it has been
Gazetteq holid y is a privilege conferred by law and unles 1 i
‘ y its own m deprive
waived |, tlll N n concerned no Court can of its own motion ep
At e perso
him of it,

( , i i ven pl‘OCOGdlngS become

1. 42 P R, 1888
2. Ihid.
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legal and cannot bo impeached. Nor can they be impeached except by the

parties and only on the above grounds.?

47-A. All suits, appeals, revisions, applications, reviews,
executions and other proceedings whatsoever

regl'.t?:dlis&;npsend- whether Civil or Criminal pending in the Chief
Ing proceed- Court of the Punjab shall be continued and
nes concluded in the High Court of Judicature at

Lahore as if the same had besn in such High Court; and the
High Court of Judicature at Lahore shall have the same
jurisdiction in relatfon to all such suits, appeals, revisions,
reviews, executions, applications and other proceedings as if
the same had been commenced and continued in such High

Court.

* %

48. *
Repealed by Section 2 (4) of Pnujab Act, IV of 19i9.

49 (a) In Section 117 (2) of the Punjab Land Revenue

Amendment of  ACb 1837, in clause (c) ‘fSu!oordinato ”Judgg”
the Punjab Land  shall be substituted for ““ District Judge ” and in
Revenue Act, clauses (d) and (e¢) “District Court” shall be

Punjab Tenanc . A "
Act, andthe >  substituted for “Divisional Court”.

Tndian Court
Fees Act, .

(5) Insection 99 (1) of the Punjab Tenancy Act, 1887,
“District Judge” shall be substituted for *“Divisi-

onal Judge”.

(¢) In section 7 (v) (d) of the Indian Court Fees Act,
1870, for the word “five” shall be substituted the

word ‘‘ten’’.

1 56P. P.1898. Sce also 111 P k. 1000,
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§0. For the definition of “District Judge” in section 2 (15)

Amendment of of the Punjab General Clauses Act, 1898, the
Srmiit Illu?lfge following shall be substituted:—

in Punjab
General Clauses
Act, 1898, I of
18%8.

“District Judge’ shall mean the Judge of a principal Civil
Court of original jurisdiction, but shall not include the High
Court in the exercige of its ordinary or extraordinary original
civil jurisdiction.

51. In every enactment now in force, and in every

. K . . ¢
Ref ; appointment, order, rule, bye-law, notification o
existing ensct. ffrﬁn made or issued thereunder all references
Conts to Ohief ¢, the Chief Court of the Punjab shall be cons-
rt. . -
tructed when necessary as referring tothe High

Court of J udicature at Lahore.
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Constituting the High Court of Judicature at Lahore for

the Provinces of the Punjab and Delhi, dated the 31st March,
1v19.

George the Fifth, by the Grace of God, of the United King-
d?m of Great Britain and Ireland, and of the British Domi-
nions beyond the Seas, King, Defender of the Faith, Emperor of
India, To all to whom these Presents shall come, greeting:
Whereas by an Act of Parliament passed in the Fifth and
Sixth years of our Reign and called the Government of India
Act, 1915, it was amongst other things enacted that it should
be lawful for Us by Letters Patent tq establish a_High Ceurt
ob.ludicature in any territory in British Tadia_vw.ether or not
included within the Iimits of the local jurisdiction of anothet
High Court and to confer on any High Court so established
any such jurisdiction powers and authority as were vested in
or might be conferred on any High Court existing at the
com.mencement of that Act.

And whereas the Provinces of the Punjab and Delhi
are mnow subject to the jurisdiction of the Chief Court of the
Panjab which was established by an Act of the Governor-
General of India in Council, being Act No. XXIII of 1863,
and was continued by later enactments and no part of the
said provinces is included within the limits of the local juris-
diction of any High Court.

1. Now know ye that We, upon full consideration of

Establishment the premises and of Our special grace, certain
vl jligh Court st knowledge and mere motion, have thought
.a . .

ore fit to er»ct and establish, and by these presents
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; v heirs and successors, erect.
e accj'r(lilmilz ti): p[::;ix?c:\s of the Punjab and Delhi
and e.StablTS ’ EO t from the date of the publication of. the’se
aforesmd,'wmh eGeczgtte of Indin.a High Court of Judicature,
prli?e’tt:ts s]lalfmlih:)e Zalled t.he High Court of Judicature at Lahore
whic a

i t of
d We do hereby constitute the said Conrt to be a Cour
an
Record.

i High
2. And We do hereby appoint and or.lain that the Iig

until
Court of Judicature at Lahore dSh%ll,Us or
Constitution ang rovision be made by L
'St Judges of further or other P in that behalf 1n
the High Court Our heirs and successors, 1

accordance  with gsection one hundred and. Onf O{Clji}:;
sald reeited Government of India Act, 1915, conslsf ° a' Sir
Justice anq six other Judges, the first Chief '-]uStlfef e;:ilges
Henry Adolphus Rattigan, Knight, and the 31x‘ o.th Bequire,
being William Chevis, Esquire, Henry SCOtt--bmll I,% ssignol,
Shadi L], Esquire, Rai Bahadur, Walter Allb].r.l earcid Z]an
Esquire, Leycester Hudson Lesli Jones, Esquire,

: ali s in the
Brice Broadway, Esquire, being respectively qualified a
said Aet i declared.

i ice and
3. And We do hereby ordain that the Chief Justice a

. - rt of Judi-
Declamtion to every other Judg‘e of th.e ngh Cn(t)}:ring in the
be made by Jud- cature at L‘rl.hOI'ev pr‘eVIOUSlY tofﬁe ghall make
ges execution of the duties of his office,

: : rit
he following declaration before such authority

' jab may
PeTson as the Lieutenant-Governor of the Punja

commission tq receive it.—

“I, A. B
High Court of

I will faithfuall
my

and subgerig ¢
or

. h "
- appointed Chief Justice (or a Judge) of ltm:
Judicature at Lahore do solemnly declare t f
¥ perform, the duties of my office to the best o
ability, knowledge and judgment.”



LETTERS PATENT 71

4. And We do hereby grant, ordain and appoint that the

Seal. High Court of Judicature at Lahore shall have
and use as occasion may require, a Seal bear-

lug a device and impression of Our Royal arms, within an
exergue or label surrounding the same, with this inscription,
“The Seal of the High Court at Lahore.” And We Do further
grant, ordain and appoint that the said seal shall be delivered
to and kept in the custody of the Chief Justice and in case of
vacancy of the offica of Chief Justice or during any absence
of the Chief Justice, the same shall be delivered over and
kept in the custody of the person appeinted to act as Chief
Justice under the provisions of section one hundred and five
of the G .vernment of India Act, 1915; and We do further grant
ordain and appoint t hat, whensoever the office of Chief Jus-
tice or of the Judge to whon the custody of the said seal be
committed is vacant, the said High Court shall be, and is
hereby, authorized and empowered to demand, seize and take
the said seal from any person or pers s wh .msoever, by what
ways and means soever the same may have come to his, her

or their possession.

5. And We do hereby furtber grant, ordain and appoint

that all writs, summonses, precepts, rules,

_Writs, ate. to
jssue in name of  orders and other mandatory piocess to he used,

;lfdgm“'n and issued oy awarded by the High Court of Judica-
r Seal. .
ture at Lahore shall run and be in the name

and style of Us, or of Qur heirs and successors, and shall be
sealed with the seal of the said High Court.

6. And We do herchy authorize and empower the Chief

Appointment of Justice of the MHizh Court of Judicature at
officers. Lahore from tune to time, as occasion may
require, and subject to any rules ard restrictions which may

be prescribed from time to time by the Lieutenant-Governor
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of the Punjab, to appoint 8o many and such clerks and other
ministerial oficers as may be found necessary for the adminis-
tration of justice and the due execution of all powers and
authorities granted and committe 1 to the said High Court by
these Our Letters Patent; and it 18 Our {urther will and plea-
sure, and do hereby, for Us, Our heirs and successors give,
grant, direct and appoint, that all and every vne of the officers
and clerks to be appointed, as aforesaid shall have and receive
respectively such reasonable salaries as the Chief Jusrice may,
from time to time, appoint for each office and place respective-
ly and as the Lieutcnant-Governor of the Punjab, subject to
the control of the (iovernor-General in Council, may approve
of: Provided always, and itis Our will and pleasure, that all
and every the officers and clerks to be appointed as afor:raid
shall be resident within the limits of the jurisdiction of the
sald court, so loag as they hold their respective offices; but
this proviso shall not interfere with or prejudice the right of
any officer or clerk to avail himself of leave of absence under
any rules prescribed from time to time by the Governor-General
to Council, and to absent himself from the said liwits during
the term of such leave in accordance with the said rules.

Admission of Advocates, Valkils and Attorneys.

7. And

Fowers of High
Court in admit-

We do hereby authorise and empower the High

Court of Judicature at Lahore to app ove, admit
ting Advorapt and enrol such and go many Advocates, Vakils
Vakils and and Attorneys as to the said High C.urt may-
"“‘Tf“"y& geem meet; and sych Advocates, Vakilg and
Attorneys shall be and are hereby auth yrized to appear for the

suitors of the said High Court;, anq ¢, plead or to act, or to plead
and act, for the said suitors according as the said High Court

mayhy its rules and directions determine and subject to such
rules and directions.
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8. And We do hereby ordain that the High Court of

: Judicature at Lahore shall have power to make
P f 9 . . . .
art e oakih rules from time to time for the qualification and

Court in making

;‘;{f’l‘;‘ﬁf::ﬁg’;g admission of proper personsto be Advocates,

etc. of Advocates, Vakils and Attorneys-at-law of the caid High

X;‘t‘;ﬂie‘}g‘l Court, and shall be empowered to remove or to
’ suspend from practice, on reasonable cause, the

said Advocates, Vakils or Attorneys-at-law, and no person
whatsoever but such Advocates, Vakils or Attorneys shall be
allowed to act or to plead for or on behalf of, any suitor in the
said High Court, except that any suitor shall be allowed to
appear, plead or act on his own behalf or on behalf of a co-suitor.

NoTEs.

To remove or to suspend from practice on reasonable cause.—
An Advocate or Vakil may be struck off the rolls for an offence which
has no relation whatsoever to his character as a legal practitioner, but
the mere circumstance that he has been convicted of an offence does not
make it imperative on the Court to remove or suspend him from practice.
On the other hand it is not necessary that the act of a legal practitioner
which is relied on for striking his name off the rolls, should have subjected
him to anything like goneral infamy or imputation of bad character.? _A_
logal practition er is an officer of Court.and. just.as_he enjoys-special
privileges _he. i3_subject...to..peculiar_ aobli gations--not -shared-by -ordinary
gitizens.2 Thoerofore thoush a legal practitioner may not like a particular
measure of the legislature and is entitled to protest against it and agitate
for its repeal by all lawful means, he is duty bound to obey it so long as
it is the law of the land and an open defiance of it will render him liable to
removal or suspension from the roll of Advocates or Vakils.3

Procedure.—<Proogedings under this_clause cannet-.be._regarded -es
criminal-i eir gharactor ; they_are_somotimes-described-as-quasi-eriminal:

.but—only ~for -the reason_that . .they-resultin.penalties~  They are

not of a criminal nature in the Sense that the rules of procedure applicable to
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a criminal trial such as filing of a written statement by the accused are

applicable to them. Strictly speaking these proceedings are meithor Civil

suits mor Criminal prosecutions. Tho High Court exercises a special

jurisdiction over legal practitioners in pursuance of the authority conferred
upon it by the Letters Patout or an Act of tho Logislaturc and hes
inherent power to apply such rules of procodura as may ensuce a fair trial
of the matter requiring adjudication. What is essential is that the partics

concerned should have a proper notico and a reagonablo opportunity to be
heard,

Civil Jurisdiction of the High Court.

9. And We do further ordain that the High Court of

Extraordinary  »UdiCature a: Lahore shall have power to
original Civil

original | remove, an to try and determine as a Court of
jnrisdiction. extraordinary original jurisdiction, any suit being
or falling within the jurisdiction of any Court subject to its
superintendence, when the gaiq High Court may think proper
to do so. either on the agreement of the parties to that effect, or

for purposes Of'jUStiCe, the reasons for so doing being recorded
on the proceedings of the said High Court.

10. And Ws do further ordain thit aa appeal shall lie to

Appeals to the the said High Court of Judicature at Lahore
Righ Oourt from from the

: judgment (not being a judgment passed
Judges of the N g a judg )
C%uﬁ. ° :)IE ;h?IQXBPCISe of appellate jurisdiction in respect

.. e cecree or crder made in the exercise of
appellate jurisdiction by 5 Court sub

: ject to the superintendence
of the said H

igh Court, and po being an order made in the
exercise of revisional Jurisdiction, and not being a sentence or
order passed or made in the exercige of the power of superin-
tendence under the provisions of section 107 of the Government
of India Act, or in the exercise of Qriminal Jurisdiction) of
onc Judge of the said High Court or one Judge of any
Division Court, pursuant to section 108 of the Government of

India Act, and that notwithstanding anything hereinbefore
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provided an appeal shall lie to the said High Court, from a
judgment of one Judge of the said High Court or one Judge of
any Division High C)urt, pursuant to section 108 of the Gov-
ernment of India Act, made on or after the first day of Febru-
ary one thousand nine hundred and twenty-nine in theexercise
of appellate jurisdiction in respect of decree or order made in
the exercise of appellate jurisdiction by a Court to the super-
intendence of the said High Court, where the Judge who
passed the judgment declares the case is a fit one for appeal :
but that the right of appeal from other judgment of judges of
the said High Court or such of such Division Court shall be
tn Us, Our Heirs or Successors in Our or Their Privy Council,

ashereinafter provided : "

NoTEs.

Effect of changes. —The first amendments provided that an appeal
shall lie from a judgmont of omo judge ofthe High Court only when
such Judge oertifies that the case is & fit ome for appeal. The second
amendment lays down that the law enacted by the first amendment shall
be applicablo to all appeals decided on or subsequent to first February
1929. The question may arise whether or not such certificate is necessary
in rogpect of appeals deoided before 1st February 1929 but after the lst
amendment came into force. The better mem is that mno certificate is
necessary inraspect of such appeals when they arise out of suits instituted
before 10th February 1998 as it is & well settled principle of law that
the_right. of appealis. not .a mers matter of procedure.but.is a.-vested -
right _which inheres jn g_ party.from the commencement—of-.the action-in
the Court of 1st instange, This view has the support of Calcutta and
Madras thrh Court (1928 Lah. 627. 55 M. L. J. notes of recent cases p. 37
32 C. W.N, 430 F. B)) But the Bombay High Court has expressed a
contrary view (1923 B. 371). There can, however, be no manner of
doubt that in appeals from suits instituted after 10th February 1928
a oertificate would be necessary even if the appeal by the single Judge
of the High Court is decided before 1st February 1929 but after 10th

February 1928.
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Oral application for leave to appeal.—-An oral application to the
Judge in Chambers who has disposed of the second appeal for a certifi-

cate that the case is fit one for appeal under this olause straight away
at the hearing is not only competent but is preferable. 1

Application, to whom lies.--It must be remembered that the
certificate that the cage is:/ﬁt ons for an appoal under this clause can be
granted only by the Judge who has decided the appeal.2

Judgment.—The term judgment in this clause includes any interlo-
cutory judgment which decides so far as the Court pronouncing it 1is
concerned whether finally or temporarily any question materially in issue
betwaeen the parties and directly affecting the subject matter in suit.3
Therefore an order refnsing stay of exeoution is & judgment within the
meaning of this clause and ag such open to a Lotters Patent appeal.4

Similarly the order of a single Judge making an ad interim order absolute
is appealable as & judgment under this clause.5

Grounds for appeal.—It is not open to an appellant to take up a
new point before the Letterg Patent Bench. If the judgment of the Judge
in Chambers is correct on aj points taken up before him the Letters
Patent Bench will not 8et aside the judgment.6 But this does not mean
that counsel before a Letters Patent Benoh is bound to confine himself to
arguments addressed to the Judge in Chambers.7? Interference by a

Judga in Chamberg with a finding of fact by the first appellate Court is
8 good ground for a Letters Patent appeal.8

Revision.—The ¢layge 8pecially provides that no appesl is competent
from an order ofg gip

arisdiction.9 gle Judge passed in the exercise of his revisional
jurisdiction.

Limitation.—Limitatiop.. for_appeal under.-the olause-is-30.days. No
memorandum of appan] shall he entertained if presented after the expira-
1. 1928 B 871.

2. 1928 Rang. 1,

8. 1 Lah, 848,

4 Ibid.

5. 87 P.L. R. 109

6. 80 L C. 958 ;551 . gg,
7. 89 L C 958 )
8, &L, L.J 109,

9, 6 Lah, 250,
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tion of 30 days from the date of the judgment or order appesaled from
unless a Judge in his discretion for good cause shown shall grant further
time for the presentation of such memorandum of appeal(Z). The time will
not be extended under Section 4 of the Limitation Act if the 30th day expires
on a holiday or on some day during the vacation(2). As copy of the judg-
ment appealed from is not necessary from filing appeal under the clause any
time spont in obtaining the copy of the order cannot be deducted in com-
puting the period of Limitation for appeal.

11. And We do further ordain that the High Court of

oprenl from other 7y, 4icature at Lahore shall be a Court of

proTincos  puns, ¢ Appeal from the Civil Court of the Pro-
vinces of the Punjab and Delhi and from all other Courts
subject to its superintendence, and shall exercise appellate
jurisdiction in such cases as were, immediately before the
date of the publication of these presents, subject to appeal
to the Chief Court of the Punjab by virtue of any law
then in force, or as may after that date be declared subject
to appeal to the High Court of judicature at Lahore by any

law made by competent lezislative authority for India.

12. And We do further ordain chat the High Court of

}I:Jé:dictéonL a8 to  Judicature at Lahore shall have the like
and Lunatics, power and authority with respect to

the persons and estates of infants, idiots and lunatics within
the provinces of the Punjab and Delhi as that which was
vested in the Chief Court of the Punjab immediately before

the publication of these presents.
Law to be administered by the High Court.

13. And We do further ordain that, with respect tothe

aw or equity to be applied to each case
. B{h the High Cours 1 quity PP
n 6 exercise of ex- 1 " : N | .
traordinary  origingl  COMINg before the High Court of Judicature

civil jurisdiction. at Lahore in the exercise of extraordinary

original civil jurisdiction, such law or equity
1. Vide rules framed by the High Court regarding Letters Patent appeals.
2. 2 Lah. 127; 60 I. C. 737.
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shall, until otherwise provided, be the law or equity which
would have been applied to such case by any local Court
having jurisdiction therein.

14. And We do further ordain that, with respect to the
By the High Coury 13V OF equity and rule of good conscience
appelinte jusisfonen” 10 be applied by the High Court of Judi-

cature at Lahore to each case coming

before it in the exercise of its appellate jurisdiction, such

law or equity and rule of good conscience shall be the law

or equty and ruleof good conscience which the Court in

which the proceedings in such case were originally instituted
ought to have applied to such case.

Criminal Jurisdiction.

15. And We do further ordain that the High Court of

, . Judicature at Lahore shall have ordinary
Ordinary  orisinal . . T, . .
gfi;nh?ﬂ;jglfif;%i;ﬁ"“ original criminal jurisdiction in respect of

' all such persons within the Provinces of
runjab and Delhi as the Chief Court of the Panjab had such

criminal jurisdiction over immediately before the publication of
these presents.

16. And We do fyrther ordain that the High Court of

p.lgcisg:tion as to Judjcature at Lahore, in the exercise of it8

ordipary original criminal jurisdiction,

shall be empowered to try all persons brought before in the
due course of law.

17. And W do further ordain that the High Court of
Extraordinary origi-  Judicature at Lahore shall have extraordi--
nal jurisdiction. ,nm;y,,mgg_igi_g@l_p_ri_mijnnisdiction over all
persons residing in place within the jurisdiction of any Court
gsubject to its superintendence, and shall have authority to try
at its discretion any such persons brought before it on charges
preferred by any magistrate or other officer specially empower-
ed by the Government in that behalf.
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18. And We do further ordain that there shall be no

No appoal from High appeal to the High Court of Judicature at

g?gﬁrt_ &gga?zstgiori- Lahore from any sentence or order passed
juri .. ..

Coiurttlmuy resorve or made by the courts of original criminal
point law. ¢

jurisdiction which may be constituted by
one or more Judges of the said High Court. But it shall
be at the discretion of any such court to reserve any point
or poinis of law for the opinion of the said High Court.

19. And We do further ordain that, on such point or
High Gourt to roview  POINS of law pelng so reserved as afore-
cuses on notats of law  gaid, the High Court of Judicature at
resarvald by one or T .
more Judg s of the Lahore shall have full power and authority
Conurt. . !
to review the case, or such part of it as
may be necessary, and finally determine such point or points cf
law and thereupon to alter the sentence passed by the court of
original jurisdiction, and to pass such judgment and sentence

as to said High Court may seem right.

20. And We do further ordain that the High Court of
Judicature at Lahore shall be a Court of

Orpbeal from ofher = Appeal from the Criminal Courts of the
[uiovineas of the Pun- Drovinces of the Punjab and Delhi and
from all other Courts subject to its

superintendence, and shall exerciss appellate jurisdiction in
such cages as were, immediately before the date of the publica-
tion of these presents, subject toappeal to the Chief Court of
the Punjab by virtue of any law then in force or as may after
that date be declared subject to appeal to the High Court of
Judicature at Lahore by any law made by competent legislative

authority for India.

21. And We do further ordain that the High Court of
Judicature at Lahore shall be a court of

olearing of referred  .farence and revision from the Criminal
tiriminal trials. Courts subject toits appellate jurisdiction,
and shall have power to hear and determine all such cases
referred to it by the Sessions Judges, or by any other officers
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in the Provinces of the Punjab and Delhi who were, immedi-
ately before the publication of these presents, authorized to
refer cases to the Chief Court of the Punjab and to revise all
such cases tried by any officer or Court possessing eriminal
jurisdiction in the provinces of the Punjab and Delhi, as were,
immediately before the publication of these presents; subject to
reference to, or revision by, the Chief Court of the Punjab.

22. And We do further ordain that the Hight Court of
- Judicature at Lahore shall have power to
ivh Conrt may . . .
2;::;22 tfl;g nfl;rz:qf'or of direct the transfer of any criminal case or
Conrt to another, appeal from any Court to any other Court
. of equal or superior jurisdiction, and also to
direct the preliminary investigation or trial of any criminal
case by any officer or Court otherwise competent to investigate
or try it, though such case belongs in ordinary course to the

Jurisdiction of gome other officer of Court.

Criminal Law.

23. And We do futher ordain that all persons brought
g]?giat:i@gs 5 ho puni. for trial before .the High Court of Judica-
Penal Gogy | Mdian ture at Lahore .elther n th.e exercise QE its
its Surisdior: original jurisdiction, or 1in the‘ eXercise of
o Wit1\1 1ction as a court o.f appeal,‘ r?fer?nce or revision charg-
XLV of ailgf offence for which provision is mad? by Act No.
amendiy 69 callfad the ¢ Tn(.imn Peonal F}ode,’ or by any Act
passed § or excluding .the. sald Act which may have been

Prior to the publication of these presents, shall be liable

to uni . .
Punishment under the said Act or Acts, and not otherwise.
Testamentary and Intestate Jurisdiction

'l,eshff' And We do further ordain that the High Court of
mteséate?é‘;{g’dggg) . Judicature at Lahora shall have the like
immediage X © power auc! a}1thority as that which was
exercised v (?fore the p}lbhcatlon of these presents l.awfully

®d within the Provinces of the Punjab and Delhi by the

Chief Court of the Punjab in relation to the granting of
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probates of last wills and testaments and letters of administra-
tion of the goods, chattels, credits and all other effects whatso-
ever of persons dying intestate; Provided always that noth-
ing in these Lerter: Patent contained shall interfere with the
provisions of any law which has been made by competent
legislative authority for India, by which power is given to any
other Court to grant such probates and letters of administra-
tion.
Matrimonial Jurisdiction.

25. And We do further ordain that the High Court of
Matrimonial jurisdic- Judicature at Lahore shall have jurisdic-
tlon. tion, within the Provinces of the Punjab
and Delhi in matters matrimonial between Qur subjects profess-
ing the Christian religion : Provided always that nothing
herein contained shall be held to interfere with the exercise of
any jurisdiction in_matters matrimonial by any Court, not
established by Letters Patent within the said Provinces, which
18 lawfully possessed of that jurisdiction.

Powers of Single Judges and Division Courts.
|

) "U/)‘lﬁr And We do hereby declare that any function which
.5 S}pﬁe Judges and is hereby directed to be performed by the
Division Courts. High Court of Judicature at Lahore, in the
exercise of its original or appellate jurigdiction, may be perfor-
med by any Judge, or by any Division Qourt thereof, appointed
or constituted for such purpose in pursuance of section one
hundred and eight of the Government of India Act, 1815 : and
if such Division Court is composed of two or more Judges are
divided in opinion as to the decision to be given on any point,
such point shall be decided according to the opinion of the
majority of the Judges if there be a majority but if the Judges
be equally divided, they shall state the point upon which they
differ and the case shall then be heard upon that point by one
or more of the other Judges and the point shall be decided
according to the opinion of the majority of the Judges who
have heard the case including those who first heard it.

=
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It was held by a Letters Patent Bench of the Lahore High
Court in 7 Lah, 179 that if the two Judges composing a Division
Bench of the High Court differ in their opinion, the decision of
the appeal 18 regulated by section 89 of the Code of Civil
Procedure if the appeal is from a subordinate Court under the
Code or any local or special statute, and in all other cases the
decision is governed by the Letters Patent. Clause 26 of the
Letters Patent has, however, been since amended so as to avoid
any such occasion of equal division of opinion among the
Judges composing a Bench.

Civil Procedure.

27. And We do further ordain thatit shall be lawful

c?g&z&lgagion of pro- for the High Court of Judicature at Lahore

' from time to time to make rules and orders
for regulating the practice of the Court and for the purpose of
adepting as far as possible the provisions of the Cude of Civil
Procedure, being an Act, No. V of 1908, passed by the Gover-
nor-General in Council and the provisions of any law which
has been or may be made, amending or altering the same, by
competent legislative authority for India, to all proceedings in

s tes,tamenta"Y, intestate and matrimonial jurisdiction,
respectively,

Criminal Procedure.

28. And We 4o further ordain that the praceedings in all
czgfi:g‘;mn of pro- criminal cases brought before the High

Court of Judicature at Lahore shall be
No. V of Code of Criminal Procedure, being an Act,
: ¥ OU1898, pasged by the Governor-General in Council,

or b suec X A o
Yy such further op other laws in relation to criminal proce-
dure as may have

i b b 18-
lative authority for eeitrll (;)il; may be made by competent leg

29 4ppeals to Privy Council.

. And We g, further ordain that anv person or persons,

oiI:T‘;;V::sgg appeal in I.nay appeal t(? US..Olll' heirs.; o}‘ success ‘T8,
. £ orin: In Qur or their Privy Council, in any matter

regulated by the
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decreec or order of the High Court of Judicature at Lahore
made on appeal, and from any final judgment, decree or order
made in the exercise of original jurisdiction by Judges of the
said High Court, or of any Division Court, from which an
appeal does not lie to the said Hizh Court under the pr.visions
contained in the 10th clause of these presents : Provided in
either case, that the sum or matter at issue is if the amount or
value of not less than_10,0U0 rupees, or that such judgment,
decree)f or order involves, directly or indirectly, some claim,
demand or question to or respecting property amounting to or of
the value of not less than 10,000 rupees; or from any other final
judgment, decree or order made either on appeal or otherwise
as aforesaid, when the said High Court declares that the case
18 a fit one for appeal to Us, Our heirs or successors, in Our or
their Privy Council; but subject always to such rules and order
as are now in force, or may from time to time be made, respec-
ting appeals to Ourselves in Council from the Courts of the
Provinces of the Punjab and Delhi, except so far as the said
existing. rules and orders respectively are hersby varied; and
subject also to such further rules and orders as We ,may, with
that advice of Our Privy Council hereafter mafe in that
behalf.

30. And We do further ordain that it shall,lawful for
l&l;::gg ‘ﬁ&’;&%ﬁi’f& !:he High (?ourt; of J udica.t;ure at . Lahore .at
' its discretion, on the motion, or, if the said

High Court be not sitting, then for any Judge of the said High
Court upon the petition, of any party who considers himself
aggrieved by any preliminary or interlocutory judgment, decree
or order of the said High Court in any such proceeding as afore-

said, not being of criminal jurisdiction, to grant permission to
such party to appeal against the same to Us, OQur heirs and
successors, in Our or their Privy Council, subject to the same
rules, regulations and limitations as are herein expressed
respecting appeals from final judgments, decrees and « rders.
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31. And We do further ordain that from any judgment
Appesl in criminal order or sentence «f the High Court of
cases. Judicature at Lahore, made in the exercige
of original criminal jurisdiction or in any criminal case where
any point or points of law have been reserved for the opinion
of the said High Court, in manner provided by the 18th clause
of these presents, by any Court which has exercised original
jurisdiction, it shall be lawful for the person aggrieved by
such judgment, order or sentence to appeal to Us, Our heirs
or successors, in Council, provided the said High Court declares
that the case is a fit one for such appeal and that the appeal be
made und:r such conditions as the said High Court may
establish or require, but subject always to such rules and
orders, as are now in force, or may from time to time be made,
respecting appeals to Ourselves in Council from the Courts
of the Provinces of the Punjab and Delhi.
42. And We do further ordain that, in all cases (f
judgment, decree, order or sentence of
si?.lﬂeo? tgg;‘:g:migi the High Oouft of Judicature ?,t Lahore
gmfgxtsfnd other  to Us, Qur heirs or successors, in Our or
their Privy Council, such High Court
shall certify and tramsmit to Us, Our
heirs or successors, in Qur or their Privy Council, a_true_
,and correct copy of all evidence, proceedings, judgments,
‘decrees and orders had or_made, in su h cases appealed
so far as the same have relation to the matters of appeal,
such copies to be certified under the seal of the said High
Court, And that the said High Court shall also certify
and transmit to Us, Our heirs and successors, in Our or their
Privy Council, 2 copy of the reasons given by the Judges
of such Court, Or by any of such J udges, for or against the
judgment or determination appealed against. And We do
further ordain that the said High Court shall, in all cases
of appeal to U8, Our heirs or successors conform to and
execute, or cause to be executed such judgments and order
a8 We, Qur heirs or successors conform to and execute, or
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cause tn e executed, such judgments and orders as We, Our
heirs or successors, in Our or their Privy Council, may think
fit to make in the premises, in such manner as any original
Judgment, decree or decrextal orders, or other order
or rule of the said High Court, should or might have
been executed.
Fivercise of Jwiisdiction elsewhere than at the usual
place of sitting of the High Court.

83. And We do further ordain that whenever it
Scocial commissiey  PPEATS to the Lieutenant-Governor of
and circuits. the Punjab, subject to the control of

the Governor-General in Council, con-
venient that the jurisdiction and power by these Qur
Letters Patent, or by or under the Govenment of India
Act, 1915, wvested in the High Court of Judicaturs at
Lahore should be exercised in any place within the juris-
diction of any Court subject to the superintendence of the
raid High Court. other than the usual place of sitting of
the said High Court, or at several such places by way
of circuit, one or more Judzes of the Court shall visit
such place or places accordingly.

34. And We do further ordain that whenever any
P _ Judge or Judges of the High Court

roceedings of . . .
z::{ﬁ;ssgwol? Ofpeciul of Judicature at Lahore visit any
cuit "~ place under the 33rd clause of these

) presents the proceedings in cases before
him or them at such place shall be regulated by any law
relating thereto which has been or may be made by competent
legislative authority for India.
Delegation of Duties to Officers.

35. The High Court of Judicature at Lahore may
Powors to delagats from time to time to.lnake rules for delegat-
duties ' ing to any Registrar, Prothonotary or
. master or other official of the Court any
Judicial, quasi-judicial and non-judicial duties.
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36. Andit1s 01.11‘ further wil) and pleasure that the

High Court of Jygdjcaturc at Lahore

Highcowttocomply  shall comply with guch requisitions as
withrequismt\onafrom mav be d

Government for re- ~ ay made by the Governor-General

cords, etc. in  Council or 1Ly the Liculenant-

Governor of the Punjab for records,

returns and statements, in such form and manner as he

may deem proper.
Powers of Indian Legislatures.
And We do further ordain and declare that all the pro-
b of Tadina visi(?ns of these Qur Letters Patent are
Legislaturas presoerved. subject tu the legislative powers of the
Governor-General in Legislative Council
and also of the Governor General in Council under sec-
tion seventy-one of the Governmentof India Act, 1915;
and also of the Governor-General in cases of emergency
under section seventy-one of that Act, aud may be i all
respects mended aud altered thereby.

Tn WITNESS thereof We have caused these Our Letters
to be made Patent.

W.[TNESS Ourself at Westminster the 21st day of
March. in the Year of Our Lord onoe thousand nine hundred
and nineteen and in the ninth Year of Our reign.

BY WARRANT under the King’s Sign Manual.
(Signed) SCHUSTER.
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FOR HASTY REFERENCE BARE PRINT OF

THE PUNJAB COURTS ACT’S,
GIVEN BELOW.

PUNJAB ACT VI OF 1918.

(As amznded by Punjab Acts, IV of 1919 and IX of 1922 and
supplemented by India Act, IX of 1919.)

Passep By tr¢ LIEUT -NaNT-GOVERNOR OF THE PUNJaB 1y COUNCIL.

(Received the assent of His Honour the Licutenant-Governor of the
Punjab on the 30th May, 1918 and that of His Excellency the
Viceroy and Governor-General on the 12th June, 1918,
and was first published in the Gazette of the
12th July, 1918.)

An Act to validate all things done under the Punjab

Courtg Act, 1914, as amended by Punjab Act, IV of 1914,
to repeal the said Acts or so much of them as may be valid
and to enact a law relating to Courts in the Punjab, whica

is free from ths defect described in ths preamble.

WaEREAs it appears that the Punjab Courts Act, 1914,
a8 asgented to by the Lieutenant-Governor on the 15th
January 1914 and by the Governor-General on 27th April 1914,
and as published in the Punjab Guzette on 22nd day 1914,
Included a clause, namely, clause (b) of sub-section (1) of
8ection 39 which had not been passed by the Legislative
Cquncﬂ of the Lieutenant-Governor, and whereas doubts have
arisen ag to the validity of things done under the said Act,
and the amending Act, Punjab Act IV of 1914 :

And whereas it is expedient to validate all things doue
under the said Acts, to repeal the said Acts or so much of
phem as may be valid, and to enact a law relating to Courts
1n the Punjab, which is free from the defect above described,

it 18 hereby enacted as follows: —
PART I

1. (I) This Act may be called the
Short title and extent. Punjab Courts Act, 1918.
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(2) It extends to the scion “ the

2. In this Act—the exo;s Sw at Wag
Punjab Courts Act, 1914,” H-‘ea%’art V of the
published as the Punjab Courts Act, 1914,'(1:111}r o expl'esglon
Punjab Gazette, dated 22nd May 1914 : and © puthh(i ag
“ Punjab Act IV of 1914 ” means what W_zztDsu,nj“b Gozette,
Punjab Act IV of 1914, in Part V of the
dated 20th November 19 14.

Definitions.

contained
enacted,
effect on

‘1018
3. (1) (a) The provisio
; - : . re
ii:?:;?el;z]azgngprgo in Part JT of this Act are h](;a
Courts in the Panjab. and shall be deen®d to have
and from the first day of August 1914.

(8) The Punjab Courts Act, 1914, apAd Pl‘;i
1914, or s0 much of them as may be valid, ar
from the first dav of August 1914.

) ct, 1¥14°

(2) All things done under the Punjab Coul‘tt? {A914, sha}l

idati as amended by Punjab Act, IV 0 valid as_if

Validation of acts doge, be deemed to be in every way as 'ai) Act, v
the Punjal, Courts Act, 1914, as amended by Pun]

rom the
of 1914, haq been of full force and effect on and fr
first day of August, 1914 :

‘ ave been
PrOVided, firstly, that any appeal which lr_layth]‘; exercise
Proviso decided by the Chief Court mb xercised
. of jurisdiction purporting to CAct, 1914,
under section 3y (1) (b) of the Punjab Courts 4 shall not
shall be deemed to have been validly dem_ded, an ipined in
be called i, question by reason of anything con
this Act .

ab Act, IV
‘epealed on
of

and

. com-
Anqg, serondly, that any appeal which beforg':;lfl%ourt
mencement of thig Act has beea preseated to the C 119 14 and
under Section 3y (I) (b) of the Punjab Couris Act, 3 'sab-
which shoylg not have been so preseantel if thelf’uof thi
section had rgp as set out in section 34 of Part 1 by the
Act shall it j; has not been decided be transferre b ving
said Court fo disposal to the District Court
jurisdiction : ©ave Jai o
And, thirdly, that any a peal which would have
the Chief Courg gnder secti):)n%9 (1) (b) of the P‘llllJ?dSrouzﬁi
Act, 1914, but which lies to the District Court u
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provis...as of this Act, and which if presented to the Chief
Court at the commencement of this Act would be within time,
shall he deemed to be presented within time if presented to
the District Court within sixty days from the commencement

of this Act.

PART IIL
CHAPTER I.

PRELIMINARY.

» i® * ¥

1.
2. The enactments specified in the Schedule are hereby
repealed to the extent mentioned in the

Repoul
fourth column thereof.

3. In this part, unless there is some-

Definitions . . .
thing repugnant in the subject or context,—

(1) *Small cause” means a suit of the nature cogniz-
able by a Court of Small Causes under

India Act, IX of 1887. I
A ° the Provincial Small Cause Courts Act,

1887 :

(2) “ Land suit” means a suit relating to land as defined
Indin Act xvI in section 4 (I) of the Punjab Tenancy Act,
of 1887. 1887, or to any right or interest in such land .

(3) “ Unclassed suit” means a suit which is neither
small cause nor a land suit : and

(4) “ Value” used with reference toa suit means the
amount or value of the subject matter of the suit.

CHAPTER 11
* £ £ ~

CHAPTER III.
THE SUBORDINATE CIVIL COURTS,
CLassks oF COURTS.

18. Besides the Courts of Small Causes established
Classes of under the Provincial Small Cause Courts Act,
Coarts. 1887, and the Courts established under any
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other enactment for the time being in force. there shall be the
following classes of Civil Courts, namely:—

(1) The Court of the District Judge;
(2) The Court of the Additional Judge ; and
(3) The Court of the Subordinate Judge.

Ed Eg kg *

19. (1) For the purposes of this Part the Local Govern-
e ment shall divide the territories under 1its ad-
Civil Districts. mini-tration into civil districts.

(2) The Local Governwent may alter the limits or number
of these districts.

20. The Local Government shall appoint as many gegsons
it thi : »e District Judges
District Judges, &S 1t thinks necessar - to be Di ges,

) and shall post one such person to each district
as District J udge of that district :

Provided that the same person may, if the Local Govern-

ment thinks fit, be appointed to be District Judge of two or
more districts.

21. (1) When the business pending before any District

Additional Judge requires the aid of an Additional Judge

Ju;lges' or Judges for its speedy disposal, the Local
brovernment may appoint such Additional Judges as may bLe
necessary,

(2) An Additional Jud

. ge so appointed shall discharge any

e functions of a District Judge which the District Judge
/MAY A8S1ZN 0 him, and in the discnarge of those functions he
shall exercige the same powers as the District Judge.

r) .
22. (1) The Local Government may after consultation
Suborlj with the High Court fix the number of Subor-
Judses dlnate Judges t5 be appoinied and when there
. 18 a vacancy in that number may, subject to the
rules, if any,

. ny, made under sub-section (2) appoint such person
as 18 nominated by the High Court to the said vacancy.

(2) The Local Government may, after consultation with

the ITigh Court, make rules as 1y the qualifications of persons
to be appointed Subordinate Judges.

of th
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24. The Court of the District Judge shall be deemed to
District Gonry 0, the District Court or principal Civil Court of

to be principal oOriginal jurisdiction in the district.
Civil Court of

original judisdic-

tion,

25. Except as otherwise provided by any enactment for
Original the time being 1n force, the Court of the Dis-
jurisdiction of trict Judge shall have jurisdiction in original

District Judee il arrs : Coo ] e
in saits. civil suits without limit as regards the value.

26. The jurisdiction to be exercised in original civil suits

. . inted to
Pocuniary limits 28 regards the value by any person appointe

of juris_dictiot;mo? be a Subordinate Judge, shall be determined

33332‘;‘“““ by the High Court either by including him in a
class or grade, or otherwise as it thinks fit.

27. (1) The local limits of the jurisdiction of a Subordi-
Tocal lmits of nate Judge shall be such as the High Court

jurisdiction. may define.

(2) When the High Court posts a Subordinate Judge to
a district, the local limits of the district shall, in the absence of
any dircction to the contrary, bs deemed to be the local limits
of his jurisdiction.

28. (I) The Local Government may, after consultation
Special Judges With the High Court, appoint any person to be
and Beaches an Honorary Subordinate Judge, and the High
Court may confer oan such Judge all or an any of the powers
conferable under this Act on a Subordinate Judge with respect
to particular classes of snits or with respect to suits generally

in any local area.

() The lLocal G )vernment may direct any uneven
nu nber of persons invested with powers of the same descrip-
tion and exercisable within the same local area under this
section to sit together as a bench; and those powers shall, while
the direction remains in force, be exercised by the bench so
constituted, and not otherwise.
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i ' h
(8) The decision of the majority of the n:leinbs:i ﬁ)i Ellelc);(ia:lign
constituted under this section shall be deemed to
of the bench,

i sec-

(4) Persons on whom powers are confeflged Sl;l(l}(t'.}ieol;l tsli]l:l‘i "

tion and the benches constituted under tSmb ot Tudgos
deemed for the purposes of this Part, to be Subo

. . . 02.1
29 The High Court may, by notification fn]':rl]li?:{igl '
Gazette, confer, within such local limits
Power to invest !

1 udee. the
Subordinate thinks fit upon any SUb;}ndmgt:urg of Small
udge with sma]] jurisdiction of a Judge o a 1 Cause Courts
ﬁﬁ?:fffg - Causes under the Provincial Small Cq
J 1ction
Ind

. - " b
faps Act Xof Aot 1887, for the trial of suits. cogm(fi:;bleﬁvsé
o such Couris, up to such value not exceeding

. jurisdi-
hundreq Tupees as it thinks fit, and may withdraw any j
ction go conferred.

ial order

30. (1) The High Court may by general or :pe('z;alie cog-

Eﬁercise by Sub-  authorise any Subord}naffe Judge to transfer to

g?jﬁ;?iicti?nd%? nizance of, or any District Judge to l‘l any of

istrict Court jp a Subordinate J udge undel: his contro . ned or
fg;tsam Proceed- e proceedings npext hereinafter mentio

class of thoseproceedings any specifiel in such order.

: i re the
(2) The proceedings referred to in sub-section (1) are
OWing, namely :—

(") Pr

. . 865
. oceedings under the Indian _Su,ccess'lollll ﬁc(ist’ }881’,
508 and c\;:){f * and the Probate and Administratio '

; igtrict Dele-
1851 which cannot be disposed of by Distric
Sates.

foll

. Act

(b) Proceedings under the Guardians and Wards )

Indj | g

ofnl%l::) Act, Vi1 1890. 1
) rocee

. &) The Digtric uage may withdraw any such = pro

1ngs taken

: dinate
congizance of by or transferred tﬁ . b(l)lr) (;i'gllnsfer
Judge and may either himgelf dispose of t etm dispose of
them to g Court wnder his control competent to
them.

i : . ferred to a
(4) Proceedmgs taken cognizance of ort 1;:2: c‘?ciun Jhall
Subordinate J udge as the cage may be und]c}' e s Tiko
rccetums iy Dim, subiect (0 the rules Judge.
proceedings when disposed of by the Distric
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31 (1) The High Court may fix the place or places at
Place of sitting Wbich any Court under this Part is to be held.

(2) The place or places so fixed may be beyond the legal
Limits of the jurisdiction of the Court.

(3) Except as may be otherwise provided by any order
under this section, a Court under this Part may be held at
any place within the local limits of its jurisdiction.

32. (1) Any District Judge may be suspended or re-

Susponsion and moved from office by the Local Government.
romoval

(2) Any Subordinate Judge may be suspeaded from office
by the High Court subject to the confirmation of the Local
Government, and removed from office by the Local Government
on the report of the High Court.

33. Subject to the general superintendence and control
Control of of the High Court. the District Judge shall
ourts. have control over all the Civil Courts under
this Part within the local limits of bis jurisdiction.

34. Notwithstanding anything ¢ ntained in the (ode of
Power t Civil Procedure, every District Judge may by
distriba to written ordec direct that any civil businesg
busines congnizable by his Court and th‘e Courts under
his control shall be distributed among Courts in such man
as he thinks fit:

Provided that no direction issued under this section ghal]

empower any Court to exercise any powers or deal i, any
business beyond the limits of its jurisdiction.

35. (1) The ministerial officers of the Digtyigy Courts
Ministorial and Courts of Small Causes shall he appointed.

officors of Sub-  and may be suspended or removed by gh "y es
ordinate Courts.  of thoge Courts, respectively. g

ner

~ (2) The ministerial officers of 311‘00‘11'[73 contro]] ,
District Court, other than Courts of b.mall Causes, :gaﬁ)bg
%Dpointed, and may be suspended Or removed by 1 o T

ourt.

(3) Every appoinment under tFis section gh,|j 1, subject
to guch rules as the High Court may prescribe In this behall,
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and in dealing with any matter under this section, a Judge of

a Court of Small Causes shall act subject to the control of the
District Court.

istri - this sec-
4) Any order passed by a District Judge under &
tion éhall bg subject?to the control of the High Court.

36 (1) A District Court or any Court under the control of

Power & District Court may fine, in an amount not exceed-
° ; ) i S P
ministorial ing one month's salary, any ministerial officer
officers.

of the Court for misconduct or neglect in the
performance of his duties.

(2) The District Court mav, on appeal or otherwise, reverse
or modify any order made under sub-section (7) by any Court
under its control, and may of its own motion fine up to the

amount of one month’s salary any ministerial officer of any
Court under its control.

37. A District Court may, with the previous sanction of
Delegation of

Dele the High Court delegate to any Subordinate
]gésiggrc: Judge’s J udge 1n the district the power conferred on a
1odia Act, V of Distriet Court by sections 33, 84 and 35 of this

S Part and section 24 of the Code of Civil Pr-o‘ce-
dure, to pe exerciced by the Subordinate Judge in any specified
%ortlon of the

ourt districts, subject to the control of the District
urt.

CHAPTER 1IV.

APPELLATE AND REVISIONAL JURISDICTION
IN CIVIL CASES.

38. (1) Save as otherwise provided by any enactment for
Appeals

1 1 1 ! a F < cree
Dink: from the time being in force, an appeal from daddte" rec
or Addisizes or order of a District Judge or Additions

Judges Jndge exercising original jurisdiction shall lie

to the High Court.

(2) An appeal shall not lie to the High Court from a dec-
ree or ord

er of an Additional Judge in any case in_which, if
the decree or order had been made by the District Judge, an
appeal would not 1ie to that Court.
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59. (/) Save as aforesaid, an appeal from a decree or
Appenls from  order of a Subordinate Judge shall lie—

Subordinnte
Judges.

(2) to the District Judge where the value of the
original suit in which the decree or order was
made did not exceed five thousand rupees; and

(b) to the High Court in any other case.

. (2) Where the function of receiving any appeals which
lie to the District Judge under sub-section (Z) has been assign-
ed to an Additional Judge, the appeals may be preferred to
the Additional Judge.

(8) The High Court may by notification direct that
appeals lying to the District Court from all or any of the
decrees or orders passed in an original suit by any Subordinate
Judge shall be preferred to such other Subordinate Judge as
may Dbe mentioned in the notification, and the appeals shall
f-hereupon be preferred accordingly and the Court of such other
Subordinate Judge shall be deemed to be a District Court for
the purposes of all appeals so preferred.

40. (1) A District Judge may transfer any appeals
Powoer to trans- Pending before him from the decrees or orders
ferto a Subor- of Subordinate Judges to any other Subordinate

dinats: | . .. .
appe,,'lsj}l,%if Judge under his administrative control compe-
other Subor- tent to dispose of them,

Inate Judges

(2) The District Judge may withdraw any appeals so
transferred, and either hear and dispose of it himself or
transfer it to a Court under his administrative control compe-
tent to dispose of it.

(3) Appeals transferred under this section shall be dis-
posed of subject to the rules applicable to like appeals when
disposed of by the District Judge.

(4) The powers conferred by this section shall be exercised
subject to such. general or special orders as may from time to
time be issued in this behalf by the High Court.
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41. (1) An appeal shall lie to the High Court from
every decree passed in appeal by any Court
gubordinate to the High Court on any of the
following grounds, namely :—

(7) the decision being contrary to law or to some
custom or usage having the force of law ;

Second appeals

(b) the decision having failed to determine some
material 1ssue of law or custom or usage having
the force of law ;

(¢) a substantial error or defect in the procedure
India Act, V of provided by the Cude of Civil
1908. Procedure, 19u¥, or by any other
law for the time being in force which may possibly
have produced error of defect in the decision

of the case upon the merits.

(2) An appeal may lie under this section from an appellate
decree passed ex-parte.

(3) Notwithstanding anything in sub-section (1) of this
section, no appeal shall lie to the High Court from a decree
passed in appeal by any Court subordinate to the High Court
regarding the validity or the existence of any custom or usage
unless the Judge of the Lower Appellate Court has certified
that the custom or usage is of sufficient importance, and that
the evidence regarding it is so conflicting or uncertain that
there 18such substantial doubt regarding its validity or existence
as to justify such appeal :

_ Provided that an application under sub-section (8) of
this section shall not be received after the expiration of
thirty days from the date on which the decree of the Lower
Appellate Court was passed, unless the applicant satisfies the

Judges that he had sufficient cause for not presenting it within
that period.

Provided also that in computing the period for an {IPPG“I
under sub-section (1) of this section the time durinz w hich the

application uader this sub-section has beea pendinz shall be
excluded.

42. (1) No second appeal shall lie except on the grounds
Sscoud appeat  Mentioned in section 41.
on no other
grounds



N THE PuNsaB CourTs AcT, 1918. Q9

(2) No second appeal shall lie in any suit of the nature

cognizable by Courts of Small Causes when the
No second ap- S

peal in certain amount or value of the subject matter of the
suits original suit does not exceed five hundred
rupees.

43. * * * ¥

44. The High Court may call for the record of any case
which has been decided by any Court subordi-
nate to it and in which no appeal lies thereto,
and if such Subordinate Court appears: —

Revision.

(2) to have exercised a jurisdiction not vested in it by
law; or

() to have failed to exercige a jurisdiction so vested ; or

(¢) to have acted in the exercise of its jurisdiction ille-
gally or with material irregularity ;

fﬁhe High Court may make such order inthe cas: as it thinks
t.

44-A. (1) The period of limitation for an appeal under
Period of Section 41 of this Part shall be ninety days from
limitaiion. the date of the decree appealed against.

() In computing this period and in all respects not herein
India Act, IX specified the limitation of an appeal under the
of 1903. ) said section shall be @eemed to be governed by
the provisions of the Indian Limitation Act, 1908.
CHAPTER V.
SUPPLEMENTARY PROVISIONS.

45. Except as otherwise provided by this Part, any

Mode of powers that may be conferred by the High Court
conferring on any person under this part may be conferred
powers.,

on such person either by name or by virtue of
office.

46. Whenever any person holding an office in the service
Continuance of ©L Government who has been invested with any
powers of powers under this Part throughout any local area
officers. 18 transferred or posted at any subsequent
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time to an equal or higher office of the same nature within a
like local area, he shall, unless the High Court, otherwise
directs or has otherwise directed, exercise the sama powers in
the local area to which he is so transferred or posted.

46-A. The High Court may from time to time make

Provisi rules consistent with this Act and any other
rovisions

regarding enactment for the time being in force:—
petition-write: 8.

(a) declaring what persons shall be permitted to act

as perition-writers in the Courts subordinate
thereto;

(b) regulating the issue of licenses to such persons,
the conduct of business by tham, and the scale of
fees to be charged by them; and

(c) determining the authority by which breaches of

such rules shall be investigated and the penalties
which may be imposed.

47. (1) Subject to such general orders as may be made
Uontrol of list by the local Government the High Court ghall
of holidays. prepare a list of days to be observed in eac
year as holidays in the Civil Courts subordinate thereto.

(2) Every such list shall be published in the official
Gazette.

47-A. All suits, appeals, revisinns, applications, reviews
Provisions executions a:nd other proceedings whatsoever
regarding pend-  Whether Civil or Criminal pending in the Chief
;3551’!0009‘1- Court of the Punjab shall be continued and
_concluded in the High Court of Judicature ab

Lahore as if the same had been in such High Court; and the
High Court of Judicature at Labore shall have the same
juriediction in relation to all such suits, sppeals, revisions,
reviews, executions, applications und other proceedings as if

the same had been commenced and continued in such High
Court.

48.
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‘%9 (a) In Section 117 (2) of the Punjah Land Revenue
Amendment of ~ Act, 1837, in clause (¢) ‘‘Subordinate 'Judge”
%;‘vigﬁg“';ci““d shall be substituted for “ District Judge ’ and in
Punjab Tenanoy clauses (d)and (¢) “District Court” shall be

Act, and the > ) 0
Tndian Coust substituted for “Divisional Court”.

Fees Act.
India Act XVII

of 1837

(b) Insection 92 (7) of the Punjab Tenancy Act. 1887,
Indin Act XVIof ‘'DistrictJudge’ shall be substituted for “Divisi-
1887. onal Judge”.

(¢) In section 7 (v) (b) of the Indian Court Fees Act,
Todia Act vi[ of 180, for the word “five” shall be substituted
1870, the word *‘ten’.

60. For the definition of “District Judge” in section 2 (15)
Amendment of  Of the Punjab General Clauses Act, 1898, the

definition of following shall be substituted:—
District Tudge

in Punjab

General Clauses

Act, 1898, I of

1898

Panjab Act I of
1898

“District Judge" shall mean the Judge of a principal Civil
Court of original jurisdiction, but shall not include the High
Court in the exercise of its ordinary or extraordinary original
civil jurisdiction.

51. In every enactment now in force, and in every

Reforonce in appointment, order, rule, bye-law, notification or

existing enact- form made or i1ssued thereqnder all references

Goats to - hief o the Chief Court of the Punjab shall be cons-

ouet tructed when necessary as referring tothe High
Court of Judicature at Lahore.
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THE SOHRDULE.

(See Section. 2 of this Pairt.)

1 ‘ 2 3 4
Year. ’ Number. Subject or short title. | IExtent of repeal.
Acrs oF THE GOVERNOR-GrENERAL

v CounciL.
1884 XVIIT The Punjab Courts Act.- | The whole.
1888 X111 Ditto e Deo.
1895 XIX Ditto Do.
1899 XXV Ditto Do.

Acts oF THE LIEUTENANT-GOVERNOR
or THE Punsas 18 CouNciL.
1909 I Punjab Courts Amend- | The whole.
ment Act.

1912 I Ditto Do.
1918 v Ditto Do.
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