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Preface. 

W c are afra.id that wa have not worked ·out au elaborate commentary 

on the Punjab Courts Act s.nd Letters Patent. For throughout the book 

our aim has buen to make it concise and readable. 

For ha.sty reference a b~re print of the .. Punjab Courts Act is also 

given. 

TWO VAKlLS. 
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THE PUNJAB COURTS ACT, 1918. 

PUNJAB ACT, VI OF 1918. 

(As amznded by Punjab Acts, IV of 1919 and IX of 1922 and 
supplemented by India Act, IX of 1919.) 

PASSED BY Trru: LnmTtCNANT·Gov8RNOR OF THE PuNJAB IN CouNCIL. 

(Received the a..~.<Jent of His Honour the Lieutenmr!-Governor of the 

Pu11jab on the 30th Jlay, 1918 and that of His E.vcellency the 

Viceroy and Governor-General on the 12th June, 1918, 

and was first published in the Gazette of the 
12th Jttly, 1918.) 

An Act to validate aU things done under the Punjab 
Courts Act, 1914, as ammended by Punjab Act IV of 19!4, 
to repeal the said Acts or so much of 1 hem as may be valid 
and to enact a law relating to Courts in the Punjab, which 
is free from thJ defect described in the preamble. 

W HXREAB it appears that the Punjab Courts Act, 1~ 14, 

as assented to by the Lieutenant-Governor on the 15th 
January 1914 and by the Governor-General on 27th Aprill914 
and as published in the Punj11b Gazette on 2ind May 1914 

included a clause, namely, clause (b) of sub-section ( 1) of, 
section 39 which had not been passed by the Legislative 
Council of the Lieutenant-Governor, and whereas doubts haTe 
arisen as to the validity of things done under the said Act 

and the amending Act, Punjab Act IV of J9H. : 

And whereas it is expedient to validate all things done 
under the said Acts, to repeal the said Acts or so much of 
them as may be valid, and to enact a la lJ relating to Courts 
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h. . f £ th defect above described, 
in the Punjab, w lCh lS ree rom e 

it is hereby enacted as follows:-

PART I. 

1. ( 1) 1lhis Act may he called the 
Short title and extent p . b C t A t 1u 18 unJa our s c , " . 

(2) It extends to the Punjab. 

· '' the 
2. In this Act-the expressiOn 

Dt:finitions. , what was Punjab Courts Act., 1914' , means 
pub1ished as the Punjab Courts Act, 1914, in Part V of the 
Pnniab Gazette dated i2nd May 1914 : and the expression 
"Punjab Act IV of 1914" means what was published as 
Punjab Act IV of 1914, in Part V of the Pu/njab Gazette 
dated 20th November 1\:) 14. 

Enactment of Pro· . 3. (1) (a) The provisions containet 
v1sions relating to m Part li of this Act are hereby enacte ' 
Courts in the Puoja.b. d h 11 b h d ff ct on an s a e deemed to have a e e 

and :from the first day of August 1914. 

(b) The Punjab Courts Act, Ul14, and Punjab Act, IV 
of 1914, or so much of them as may be valid, are repealed on 

and from the first day of August 1914. 

(2) A.ll things done under the Punjab Courts Act, 1914, 

Validation of acts done. as amended by Punjab Act, IV of )91.4, sha{i 
be deemed to be in every way as vahd as 

the Punjab Courts Act, 1914, as amended by Punjab Act, IV 
of 1914, had been of full force and effect on and frorn the 
first day of August, ln4 : 

Provided, 

Proviso. 

under section 

firstly, that any appeal which maY have been 
decided by the Chief Court in the e::x:.er?ise 
of jurisdiction purporting to be a:xerc1sed 

39 . (l) (b) of the Punjab Courts Act, 1914' 
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shall be deemed to have been validly decided, and shall not 
be called in question by reason of anything contained m 
this Act: 

And, secondly, that any appeal which before the cmo 
mencement of this Act has bee·a presented to the Chief Court 
under Section 3~ (I) (b) of the Punjab Courts Act, 1~ 14, and 
which should not have been so preseute1 if the said sub
section had run as set out in section 39 of Part II of this 
Act shall if it has not been decided be transferred by the 
said Court for disposal to the District Court having 
jurisdiction : 

And, thirdly, that any appeal which would have lain to 
the Chief Court under section 39 (1) (b) of the Punjab Courts 
Act, 1914, but which lies to the District Court under the 
provisions of this Act, and which if presented to the Chief 
Court at the commencement of this Act would be within time, 
shall be deemed to be presented within time if presented to 
the District Court within sixty days from the commencement 
of this Act. 

1. • 

PART II. 

CHAPTER I. 
PRELIMINARY. 

* * 
2. The enactments specified in the Schedule are hereby 

repealed to the extent mentioned in the 
fourth column thereof. 

Repeal. 

Definitions 3. In this part, unle:ss there is some
thing repugnant in the subJect or context,-

J'l) ,_..,/~ {l) ".B.w.al.l_ca.us.e .. ~:-... m_e_all1L~~,s.uit. .. 9f th~_natur.e .c.ogniz .. 
'}J/ India. Act IX of 1877. .able_ .. by_ .. ?- yonrt .... of ___ SmalL Causes under. 

1 t.Q.~ Provmmal -·Small .. Cause. . Courts Act, .. 
/ ,I .1.8.8.7-: ------·· ... - . 
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No'rF.!';. 

Small Cause Suit.-Undor tho Provincial Small Canso Courts Act, a 

Court of Small Causes can take cognizance of all kinds of suits except 

those which are given in Schedule II o£ that Act. Therefore all cases 

except those mentioned in the said Schedule may bo described as suits ~f 
the nature of Small Causes. In deciding whether or not a particular sult 

is a Small Cause one the provisions of Schedule II o£ tho soid Aot must 

be construed strictly. Thus it has been hold by tho Allahabad High 

Court that only such suits are barred by tho Provincial Small Cause 

Courts Act as are actually covered by the words of tho different articles 

of Schedule II of the Act and not those which arc in substance like the 

suits described therein. 1. 

Th f · e of e ollowing arc the suits excepted from the cogmzanc 

Courts of Small Causes by Schedule II of tho Provincial Small Canso 
Courts Act. 

(l) A suit concerning an act or order purporting to bo done or made 

by the Governor-General in Council or a Local Government, or by tho 

Governor-General or a Governor or by a Member of the Council of tho 

Governor-General, or of the Go~ernor of Madras or Bombay or Fort 

William in Bengal, in his official capacity, or concerning an act purporting 

to be done hy any person by order of the Governor-General in Council or 
a Local GovernmE-nt. 

<2) A suit concerning an act purporting to be done by any person in 

~mrsuance of a judgmP.nt or order of a Court or of a judicial officer acting 
m the execution of his office. 

(R) A . · d P · smt concernmg an act or order purporting to be done or ma e 
Y any other officer of the Government in his official capacity or by o. 

Court of Wards or by an officer of a Court of Wards in the execution of 
l1is office. 

NOTES. 

The aboVf noted thrre articles refer to suits concerning official acts. 

While article 1 refers to acts done by certain officers of the Executive 

EC A. 428 Per Dalal J. 
2. !)7 P. R. 1894. 
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Government in their executive or administrative capacity article 2 IS 

intended to cover acts dono under tho ordot·s of a Court. 1 Article 3 

refers to acts of those executive ofllcers who are not mentioned in article ]. 

'I'he word " act " as used here does not include a mere omission or neglect 

of duty but connotes some distinct act purporting to be done by a 

Government officer under the authority of his office and reasonably falling 

within the scope of such authority. :! 

(4) A suit for the possession of immoveable property or for the 

recovery of an interest in such property. 

NoTES. 

The phrase u immoveable property" has been defined in section 3 C25) 
General Clauses Act as including land, benefits to arise out ofland snd things 

attached to tht> earth or pPrmanently fastened to anything attached to the 

earth. Stapding trees are immoveable property within the meaning 0 f 

this article. 8 Title deeds of immoveable property though they are 

evidence of an interest in immoveable property are however tbemselve_s 

moveable property and therefore a suit for recovery of such deeds is a smt 

of the nature of Sn:all Causes . .J 

(5) A suit for partition of immoveable property. 
(6) A suit by a mortgagee of immoveable property for the foreclosure 

of the mortgage or for sale of the property or by a mortgagor of immove

able property for the redemption of the mortgage. 

NOTES. 

The only suits contemplated by this article are those for sal~, 
f I . f · on the basis orec osure and redemption. Smts for recovery o poasesswn 
of a mortgage are beyond the scope of this article and are covered by 

article 4 supra. .5 

(7) A suit for the assessment, enhancement, abatement or apportion

ment of the rent of immoveable property. 

I. 13 B. 78; 1 C. W. N. 140. 
2. fY7 P.R. 1894; 91 P. L. B. 190:?; 37M. 533. 
3. 9 I. c. 133. 
4. 6 Lah. 33. 
5. 17 I 0 622; 24 P.R. 1890. 
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(8) A suit for the recovery of rent, other than house romt., nnle!-!!'1 !.ho 

Judge of the Court of Small Causes has been expre~sly investNl by tl11~ 

Local Government with authority to exercise jurisdiction wit.h r£>!-lpoct. 

thereto. 

No·rRR. 

Rent.- The word 'rent' as used here is intended to be understood 

in the ordinary sense of a. return in monoy or kind for the enjoyment of 

specific property held by one person frow or under anothPr and does not 

include damages for the use and occupationof land by a trospassoJr 1 

House Rent.-Shop rent has been held to hl')lOnse rent for purposes of 

this section 2 

(9) A suit concerning the liability of land to bu assessod to hlnd 

revenue. 

(10) A suit to restrain waste. 

(11) A suit for the determination or enforcement of any ot"1m· right 

to or in"t"rest in immoveable property 
" 

NOTES. 

To attract the application of this article it is not enough that the 

question of the right of immoveable property be incidentally in is.s..ua,...on 
the other hand the direct object of the suit must be to establish or enforce 

such right. 3 The article will not apply where there is nothing in the 

prayer that requires the determination or enforcement of any rightor 

interest in immoveable property and consequential relief prayed for is for 

recovery of money. Thus a suit for recovery of interest on mortgage 

money has been held to bo a suit triable by a Court of Small Causes. 4 

(L2) A 1mit for the possession of an hereditary office or of an interest 
in such an office including a suit to establish an exclusive or periodically 

recurring right to discharge the functions of an office. 

1. 78 I. C. 383. 
2. 107 I C. 273. 
3. 119 P. R 1894; 80 P. R.1R93 
4. 66 I. C. 285. 
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(1 ~) A snit. to f'll forc•' a. pay•n ~nt of tho allowance or foes r t• 1 . ospoc tvo y, 
called J[a[,kmw and hal.-/.· or of cessPS or other dues whl'n th · e cesses 
or dtws are pn:vahlo to a pt>rson hv reason of his interest in · b • J Immovea Io 

property or in an hereditary office or in a shrino or other ro)" · 1g10us 
ins tit ntion. 

NoTES. 

'.rhe article applies to claims made against the person primarily liable 

to pay tho cesses and durs.1 Therefore a suit against a person who has 

improperly collected such dues from persons primarily liable to pay them 

is not within th9 ambit of t,h,, article ~nrl rn!l.Y be tried by a Court of Small 

Causos.2 To attract the application of the Section it is necessary that 

cessos and durs must be payable by reason of plaintiffs inter est in 

immoveable property. If th~ claim is based on a contract or custom 

tho article will not apply and the suit would be a simple money suit and 

as such triable by a Small Cause Court.3 

(14) A suit to recover from a person t~ whom a compensation has been 
·a . . . A t 1870 the whole or any part f 

pa1 under the Land Acqms1tion o , ' o the 

com ponsation. 

. or rescission of a oontr t 
(15) -\. suit fur tho specific performance ac . 

NoTES. 

. ()"round of fraud and to r 
A smt to avoid ptlrch~!io on the "' ecov-er 

damages cannot be said to bo a. suit for specific performa~oe and is oogniz_ 
s·mllarly a srut by 8 v-end 

able by a Court of Small Causes.4 1 d . or for 
from the ven ee 1s not a suit f 

recovery of the balanoe of purche.se money d . or 
. • £ 8 rticle 15 an IS not e.xcl d 

spec1fic performance within the mea01ug 0 u ed 

from the cognizance of a Court of Small Causes.S 
llation of an instru ..tent. 

(16) A suit £or the ractifico.tion or cance 

(17) A suit to obtain an injunction. 

1. 3 L 369. 
2. 92 I. C. 779. 
3. 19 M. 329; 159 P. L. R. 1911. 
4. 49 P.R. 1909. 
G. 7l3 I. C. l~G. 
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(18) A suit relating to a trust, including a suit to make good ont of 

the general estate of a deceased trustee, the loss occasioned by a brt:nch 

of trust and a sait by a co-trustee to enforce agaiust 1l1e estate of a 

deceased trustee a claim for contribution. 

(19) A suit for a decla1atory decree not being a suit inR1itutcd under 

Section 283 or 332 of the Code of Civil Procedure. 

NOTES. 

The article is applicable only to suits for declaratcry dPcrees properly 

so called and not suits in which declaration is merely introductory to the 

real relief prayed for.1 But where the prayer for declaration is tho 
main relief sought the provisions of this article would apply and the suit 

would be outside the jurisdiction of a Small CausP Court.2 

(20) A suit instituted under Section 284 or section 332, Civil Procedure 
Code. 

(21) A suit to set aside an attachment by a Court or a. Revent1l' 

authority or a sale, mortgage, lease or other transfer by a Court or a 
Revenue authority or by a guardian. 

(22) A suit for property which the plaintiff has convt~yed while 
insane. 

(23) A suit to alter or set a1;1ide a decision, decree or order of a 
Court, or of a pPrson acting in judicial authority. 

(24) A suit to contest an award. 

(25) A suit upon a foreign judgment as defined in the Codo of Civil 

Procedure or UJ.•on a judgment obtained in British India. 

(26) A suit to compel a refund of aRsf'1s impropf'rly distributed under 

section 295, Civil Procedure Code. 

(27) A. suit under the Indian Succession Act, 1865, Section 320 or 

Section 321 or under the Probate and Administration Act, 1881, Section 

139 or Section 140, to compel a refund by a person to whom an executor 

or administrator has paid a legacy or distributed assets. 

1 8 M. L J 149 
2. 38 I. c. 248. 
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(28J A suit for a legacy or for tho whole or a share of a residue 

bequeathed hy a tnstator or for the whole or a sh'\r<~ of tho prot.erty of an 

intestate. 

(29) A suit-

(a) for a dissolution of partnership or for the winding up of the 

business of a partnership after its dissolution; 

(b) for an account of partnership transactions ; or 

(r:) for a balance of partnership account, unless the balance has 

been struck by the parties or their ageuts. 

(30) A suit for an account of property and for its due ad ministration 

under decree. 

(3 I) Any other suit for an account including a suit by a mortga.O'or 0 ' 

after the mortgagee has been satisfied to recover surplus collections received 

by the mortgagee and a suit for profits of immoveable property belonging 

to the plaintiff which have been wrongfully received by the defendant. 

NoTES. 

Tbi · 1 • h plaintiff claims an 
s arhc e contemplates cases in wh1c account 

o£ monies which defendant has received u.nd to nn account of which the 

plaintiff is entitled because the moneys received belonged to him.1 

Whether or not a suit is one for accounts depends upon the relation in 

which the parties stand to each other and upon the nat~e of the investi-
at' · · 1 · tiff 2 It 1s only wh 

g 100 requued to afford the relief to the P MD • . en the 
relationship o£ the parties is such that the plaintlff ca.n demand account 

and the defendant is bound to render aoconnt that the smt can be said to 
bo one £ t · . f t'·: s article.3 or accoun w1tlnn the meaning o u>-

(32) A · for salvage. 
su1t for a general average Joss or 

NoTES· 

G 
d by aH parties concern d . 

eneral average is a contribution ma e . e ln a. 
d h 'V'oluntary saonfice f 

sea a venture towards a loss occasioned by t a o the 

12 23 C. 8~4 F'. B. 9\ P. R 1900. 
10 I. c 883. 

3. 28 I. C. 955; 88 I. C. 876. 
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property of some of the parties in interest for tho benefit of all. Salvage 

is defined as the compensation allowod to persons who voluntarily assiBt 

in saving a ship or the cargo from peril (Webster's Dictionary) 

(33) A suit for cJmpensation in respect of collusion bJt\V<.JOU sltipH. 

(34) A suit on a policy of inqurance or for the rocov(~ry of auy prominm 

paid under any such policy. 

(35) A suit for compensation-

(a} for loss occasioned by the death of a person caused by action

able wrong; 

(b) for wrongful arrest, restraint or confinement; 

(c) for malicious prosecution ; 

(d) for libel ; 

(e) for slander; 

(f) for adultery or seduction ; 

(g) for breach of contract of ·betrothal or promise of marriage; 

(h) for inducing a person to break a contract made with tho 

plaintiff; 

(i) for obstruotion of an e'9.33mmt or divisil)n of a water 

course. 

(ii) for an act which is, or save for proVIsions of Chapter IV 
of the Indian Penal Code would bo an offence ~punishable

under Chapter XVIT of the said Code; 

(J) for illegal, improper, or excessive distress, attachment or search 

or for trespass coll'mitted in or damage caused by the illegal or 
improper execution of any distress, search or legal 

process; 

(k) for improper arrest under Chapter XXXIV of tho Code of 

Civil Procedure or in respect of the issue of an in,iJlJ.lCHou 

:w.rongfully ob~ji,2-!S,.under Chapter XXXV of that Code; or 
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(/) f . . tl . no" specified in tho or an IllJllrj' to w person 111 any case c 

foregoing sub-clauses of this Clause. 

KoTEs. 

'Ihe woru coml'ommtion as used in 1 his article has tho same 

as it has in Section 73, Contract Act.1 

moaning 

'.rho word watcrcom·st~ in its ordinary sonso means 

through "·l•ich a slrt•am of water flows but in its legal 

stream itf:elf as it flows in tho channel 2 

tho bed or channel 

sense it denotes the 

troo or value of a 
A snit to recover tho value of fruit removed from 6 

h d fondant from the 
trco alleged to ha\ o been cut and removed by t 0 e . 

k aments a.nd tnlS· 
plaintiff's field or the value of a sil vor given to ma 0 orn d 

d . therefore oxcopte 
appropriated is covered by clam:~e (ii) of the Act an IS 

from tho cognizance of a Court of Small Causes.3 

(36) A.. suit by a Muhammadan for exigible (nw'ajjal) or 

(mulcojjal) dower. 

deferred 

for the recovery of a 
(37) A suit for restitution of conjugal rights, 

wife, for tho custody of a minor or for a divorce. 

(38) A suit relating to maintenance. 
·naD"e expenses or other 

(39) A suit for arrears of land revenue, Vl "' • to his heir or 
unnuruty or 

sums payable to tho representative of a village co 

other successor in title. 

rosentativo of a. village 
(40) A suit for profits payable by tho rop f ayment of land 

. . . title a ter p 
community or by h1:> ho1r or othBr successor 1n 

revenue, village expenses and other sums. . 
. . t property m respect 

A • f "b . h r in Joln ('t:l) A smt or contn utwu by a s are h r or by a manaO'er 
co-s are o 

of a payment made by him of money due frotn a . . respect of a pay
. . d fatnlly lll 

of joint property or a member of an un d1v1de ily 
t or fatn · 

mont made by him on account of the proper Y 

1 30 P. B. 1889. 
?. 7t P. tt. 1896. 
3 G7 I. o. 305; 79 I. 0. 138; 75 I. C. 928. 
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t42) A suit by one of several joint mortgagors of immovo!t.hle property 

for contr·ibution in respect oi money paid by him for the redemption of tho 

mortgaged property. 

(43) A suit against tho Government to recover money paid undm· 

protest in satisfaction of a claim made by a revenue authority on account 

of an arrear of Jan 1. revenue or of a demand recovorablo as an arroar of 

l:md revenue. 

(4:3-A) A suit to recover property obtained by an .. net which is, or 

save for the provisions of Chapter IV of the Indian Pen:; l Code would bo 

an offence punishable under Chap I er XVII of the said Code. 

(44) A suit the cognizance whereof by a Oourt of Small Causes is 

barred by any enactment for the time being in force. 

(IO "L&.nd Suit" means a suit relating to land as defined iu Sdotion 
.4 (1) of the Punjab Tenancy Act, 1$87, or to a'1y right 

India Act, XVI or interest 1'n such land. of 1887. 

NoTEs. 

Section 4 (1) Punjab Tenancy Act defillA.il land as follow.'!:-

"Land" means land which is no;; oucupiel ail the site of any bdlding 

in a town or village and is occup1eol or has been let for agricultm·al or for 

purposes subservient to agriculture, or for pasture and iucludm! tho sitos of 

buildings and other structures on such land. 

This definition of land expressly exclude., all sites of buildings 

in a village or a town. In its wider meaning tho site of any 

building would include the courtyard of a buildin1 or the compound 

of a house.l Whether the site of a building or structttre or other 

pieco of Ian i would bJ la1d as d\ltiue .l above or not depends 

upon whether it is being used for agricultural purposes or for purposes 

subservient to agriculture or for posture or not. The words "agricultural 

purposes" must be construed in their ordinary sense and rder to tilling and 

cultivation for purposes of crops. In their widest sensP the words may 

inclndo grazing but it is by no means necodsary that all lard bel!l br 

gr3ziug purposes is lt~nd held for agricultural pnrposc~.2 

1. 111 P. R. 1890. 
~ F1 I. C 743. 
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Time for applying test.-There has been difference of opinion as to 

whether tho test supplied by tho definition given in section 4:, Punjab 

Tenancy Act, should be satisfiEd at the date of tho institution of the snit 

or .at..tb~.tim.e __ o.f.Jille accm\\Lo.Lcansc of action Tho following passage is 

QJJiled in exteu.w_from tho Pun iab Tenancy Act by Pindi Das and Ram Lal 

and will pay perusal:--~~ Thoro is a conflict of authority as to the time at 

"which a particular piece of land should satisfy tho test laid down in this 
11 section to make it land within the meaning of this section. In 20 P. R. 
11 1894 it had boon hold that in applying the definition to a land suit the 

11 time to be looked at is tho tim:J when the suit is instituted. But in a 

"later ru1iug1 it has boon laid down that the true principle in determining 

"whether a suit is a land suit or not is to have regard to 

" tho character and use of tho land at tho time immediately before the 
11 canso of action has arisen. Tho latter view has also been adopted in a 
11 still later judgment of. tho Chief Court2 whore it has been observed that 
11 tho character and use of tho land immediately before the cause of action 

"has arisen d etcrmines the nature of the suit and the use to which the 
11 defcnci ant may have devoted the land after the cause of action has arisen 

"is immflterial. Bnt in 129 P. W. R. 1908, a view similar to one adopted in 
1120 P.R. 1894, has been expressed.. Tho Hon'ble Judges obsen·e 'That 

11 the property being undoubtedly hnd at the time of the suit the conten

" tion that the suit was not a laud st1it because tho 'land was unculturable 
11 11.t tho time of arising of cause of a~tion must bo over-ruled.' While it 
11 is true that the words 1 has been lot' do not include any and every 

11 previous letting of the land, but a letting which subsists at the time 

"with reference to which the definition is to be applied, it is equally true 

" that the use to which the defe~ant may have devot.ed the land after the 

' 1 cause of action has arisen is immaterial as determining the nature of the 

" suit brought to contest his wrongful appropriation of the land. Though 

11 20 J>. R. 1894 app<'ars to support the view that the actual condition of 

11 the land at the time when the suit was brought is to be taken into 

"consideration, it js no authority, for holding that the question as to the 

11 nature of the suit is to be decided arbitrarily by a defendant according 

"to the nature of the wrongful act which affords the cause of action against 
11 him. Tho reconciliation between the two extremes may be effected by 

1. 31 P.R. 1901. 
2 7b P. W R 1910. 
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Ordl'nar1'Jy the time for applying the test is the time when " holdin,; that 
"the cause of action arises. But when the character of the land has 

"chan(J'ed in the mean 1vhile otherwise than by a deliberate attempt on the 

"part :r the defendant the time for applying the definition is the time of 

"the institution of the suit and not that of the accrual of cause of action." 

Land Suits.-The following have been held to be land suits:-

1. A suit relating to a share in a well uslld for irrigating agricultural 

land. I 

2. Suit relating to watercourse used for agricultural purposes.2 

3. A suit for land occupied as a fruit garden unless it be the court

yard or compound of a house.3 

4. A suit for land on which well is sunk which well is used for 

agricultural purposes.4 

5. Suit for the user of water of a perennial stream for agricultural 

purposes.5 

13. A suit for possession of unculturable laud outside the abadi of 

a village attached to a well and used for stecking Bhu.sa and f(/uerli.<J.6 

7. A suit for a share of produce of abiana.7 

8. A suit to establish title with reference to a m'lrtgage doeJ of laud 
and to declare it not to be subject to attaohment.8 

9. 
land,9 

A suit for compulsory registration of a deed effectin(J' mort"'a"' f o o 0 e 0 

10. A suit to restore land used for pasturing cattle to its original 
condition.10 

1. 40 P B. 1A93. 
2. 1 P. B 1892 F. B. 
3. 111 P. B. 1890. 
4 62 P B. 18!l1. 
6. 111 P. R 1898. 
6 J2 P B.l907 
7.180 P. L. B.190J. 
R, 64 P. B. 1902. 
9. 43 p R. 1896. 
10. 31 P. B.1901. 
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11. A suit by a roversionoL' to restrain from cutting d.owu troos 

sta ndiug on reversionary land.1 

12. A suit for Ghar:r 1111tmkiu land which is not included iv the Abadi 

and is not also burdened with any share o£ tho land revenue assessed upon 

tho villago.2 

13. A claim to troos standing on occupancy land..3 

Suits which are not land suits. 

'., t' , / · 1. A suit £or a right to the use of water of a canal for irrigating 
\. ///land independently of a share in tho land occupied by tho canal.4 

r: 
'/· ~- A claim relating to water mill.5 

3. A suit for o. tank used for watering cattle and excavating earth to 
prepare bricks.G 

4. A village tank over which the landlord gives a right to grow 

water nuts CSaughqrn-'1).7 

5. A suit for possession of o. hal£ share in an orchard, i.e., in the fruit 

troos.B 

6. Suit for land hold as a grove whether on payment of rent or 
othorwise.9 

7. Suit for land reserved as graveyard.10 

8. A claim to a part of a public road on which a wall is built as a 

boundary to an agricultural field.11 

9. A suit for allotment of a. specific plot in partition proceedings on 

the ground that the plaintiff was entitled to it for having planted trees 
on it.12 

1 32 P. T,. ~- 1P.03 
2 0. A. 1190 of 1906. 
3. 52 P B 190o 
4.1. P. R. 1892. 
56. 4398 P. L. B. 1912; 77 P. R.190i. 

· P.R. 1898. 
7. 31 I. 0 294. 
8. 15P B.l89~ F. B 
9. Rfl A. ~80. 

10. 26 P. R. 1R92 
11. 42 P.R. 1900 
12. 4 P. B. 1908. 
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f land bearinrr a J{/w.~m number and charged 
10 ,\ lit for recovery o . ~ h" . "t £ 

• • >~l £ nuo a.nd s1tuo.te w1t m the municipal l11m s o a 
with tbe payment o rove 

. h huildinrr had been crected.1 
town and on wh1c a "' 

·a deed of a.dor)tion and for doclo.rn.tion of o. 
A suit for setting asl e 11. 

title as hoir.2 

12 A suit for Income arising from land.B 

13. 
Suit to recover price of the materials of a house and for posses-

sion of a small building site.4 

14. Snit forProprietor's share in standing crop.:J 

If>. Suit regarding Right to recover mortgage money.G 

III. "..lLw.l.a.ss.ed suit" means IUU.l.it_wJ.Uch...ia.neithor .a _small ca.uso 

:Q oca .1 a J!c). .auit.;..a.n.d-

NOTES. 

An Unclassed suit bas been defined to be a suit which is neither a 

small case nor a land suit. The same thing may be expressed in otlwr 

words but in somewhat clearer manner by saying that all suits other than 

land suits exempted from the cognizance of the Small Cause Courts aro 

uuclassed suits. Thus if from the list of suits exerr. ptod from tho Court 

of Small Causes under section 3, Clause (I) landX suits were to be eliminat

ed, the rest of the suits would be unclassed suits. 

(IV) "Value" used with reference to a suit mcaus the amount or 

value of the subject matter of the suit. 

NOTES. 

'• Value of the subject matter of the suit." 

Value of a suit for purposes of jurisdiction is regulated and governed 

by the ayerments in the plo.jnt and, has no reference to the defence set up by 

the defendant.7 Prima facie it is the claim or subject matter of the claim as 

1 ~0 P. H. 1894. 
2. 40 P. R 1905. 
3 307 P. L R 1913. 
4 fO P R. 1900. 
5. 14 F. H. 1906. 
6. 12 P. L. R 1911 
7 68 P .H. 1891; J.O A. 529; 37 M 420; 17 C 680. 
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estimated by tho plaintiff that determines jurisdiction of a Court and that 

determination having given tho jurisdiction, that jurisdiction continuos 

whatever might bo tho result of the suit.1 This includes bona firJe mis

takes by the plaintiff, but the plaintiff is not competent to oust the 

jurisdiction by making unwarrantable additions to the clnim which cannot 

be entertained.2 The jurisdiction determined by the averments in the 

plaint continues whatever tho event of the suit may be. It is the bona fide 

ualure of the claim and nol; tho decree that determines jurisdiotion.8 For 

purposes of an appoal whether from a decrdo in a regular suit or from an 

order passed in execution of such docree, tho value is the valuation of tho 

origiual sL~it in which i;ho decree was passed and not the actual amount 

affected by tho order sought to be appoaled.4 

(For a comprehnnsive survey of the law regulating valuation of suits 

and appeals the reader should refer to some standard commentary on the 

Suits Valuation Act, e.g., by Pindi Dass-Ram Lal or M. N. Basu). 

1. 8 B. 31. 
2. Ibid. 
3. 37M. 420; 63 P. R 1891; 8 B. 31. 
4. 30M. 212; 32 B. 356. 
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CHAPTER III. 

THE SUBORDINATE CIVIL COURTS. 

CLASSES OF COURTS. 

18. Besides the Courts of Small Causes established 

Classes of under the Provincial Small Cause Courts Act, 
<.:o.uts. 1881, and the Courts established under any 

other enactment for the time being in force, there shall be the 

following classes of Civil Courts, namely:-

( 1) The Court of the District Judge ; 

(2) The Court of the Additional Judge; and 

(3) The Court of the Subordinate Judge . 

• 
* * * 

NOTES. 

• 

Courts established under any other enactment.-Such Courts are 
High Court established by Letters Patent of His MajAsty and Revenue 

and Criminal Courts established under the Land Acts and the Code of 
Criminal Procedure respectively. 

District Judge.-The definition of "District Judge" has been given 

in Section 50 inf/'a and runs as follows :--1' District J udgo " shall mean 

the J udgo of a principal Civil Coo1rt of original jurisdiction but shall not 

include the High Court in the exercise of its ordinary or extraordinary 

original Civil jurisdiction. 

Additional Judge-- Additional Judge means the Additional District 

.Judge and the powera and functions of an Add i tiona! Judge are given in 

Section 21 il~fra. 

Subordinate Judge.--There are four classes of the Subordinate 

Judges:--

(1) Subordinate Judges 1st Class exercising jurisdiction without 

limit as to the valuation of snits. 
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{ · >-</ (2) Subordinate J d 2 c · · · · d' t' · 't f r.,:;l . ll ges nd lass oxcrClslllg JUriS lC wn In SUl s 0 

/ /: winch tho value does t . d R _ OOO no oxcee s. o, . 

. J (3) Subordinate J d · · · · d' t' · f u ges 3rd Class exercislllg JUris 1c 1on lll cases o 
which the value does not . d R 9 000 excoo s ... , . 

V (·D Subordinate Judges -!th Class exorcising jurisdiction in cases of 
which the value does 11 t . d R 1 OOO 1 o excoe s. , • 

Besides tho ab ~ f H' h C ave noted c1as:~es the Hon'blo J udgesJI!" o the 1g ourt 
have boon pleased t f · J d 

(a) 

o con or the power of a. Subordlllate u go:-

upon ovary person temporarily or permanently holding the office 

of Assistant Commissioner or Extra Assistant Commissioner 

for tho purpose of exercising jurisriiction in cases the value of 
which does not exceed Rs. 500; 

(b) upon Pvory person temporarily or permanently holding the 

office o£ Tn.hsildar for a purpose o£ exercising jurisdiction in 

cases tho value of which does not exceed Rs. 100.2 

19 (I) For the purposes of this Par~ t~e Local ~overn-
Civil DistricLs ment shall divide the terntor1es under 1ts ad-

.· ministration into civil districts, 

(2) The Local Govern,nent may alter the limits or number 
of those districts. 

20. The Local Government shall appoint as many persons 
D. t . t J d as it thinks necessar1L. to be District Judges 

IS ric u ges. d d t h d' · 1 an post one such person o eac 1stnct as 
District Judge of that district : 

Provided that the same person may, if the Local Govern
ment thinks fit, be appointed to be District Judge of two or 
more districts. 

21 (1) ·when the business pending before any District 

Additional J ndge requires the aid of an Additional Judge 
Judges. or Judges for its ,speedy «jispgW,., the Local 

1. Viall Hight Court Notification No. 4, deted the ~rd Januaty 1923 
2. V&de Elight Court Notification No 10, datei the 3rd January 1923 
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Government may appoint such AcUitio:1al .J uclges as may be 
necessary. 

I 

(~) An Adcliti,1nal Judge so appointed shall discharge any 

of the functions of a District Judge which the District Judge 
may assign to him, and in the discharge of those functions he 
shall exercise the same powers as the District Judge, 

NOTES • 

.Assignment of functions.-The transfer of a part-heard case by the 
DistJ.ict Judge to an Additional Judge for disposal ia a sufficient assign

mont of functions within tho meaning of this section.1 There is nothing 

in the Section or in the Act to suggest that the !lssignment must neces

sarily he in writing and a verbal assignment is equally valid though an 

assignment in writing is preferable and more deshable.2 

Additional Judge-status of.-For purposes of regulating tho 

business the Court of Additional Judge is subordinate to that of the District 

Judge. Thus it is competent to the District Judge to transfer a case 

from or to the Court of an Additional Judge under Section 24, Civil 

Procedure Code.8 But so far as exercise of judicial functions in respect 

of functions assigned is concerned the Court of the Additional Judge is 

not a subordinate Court but a Court of co-ordinate jurisdiction with that 

of the District J udgd. Thus the appeal from the decision of an Additional 

Judge who has ntlver been gazetted as a Subordinate Judge lies to tho 

High Court and not to the Court of tho District J udgo even though tho 

valuo of the suit be less than Rs. 5,000.4 Where, however, a Subordinate 

Judge has bean invastad with tho po,ver:i of au A-:lditioual Judge, he 

exercises all tho powers of a District Judge in respect of those functions 

assigned to him by the District Judge under this Section and thero cannot 

be the least doubt that when he passes a decree or an order in the exercise 

of odginal jurisdiction over cases only assigned to him an appeal against 

it would lie to the High Court and not to the District Judgo.G But where 

such an officer heard and decides a caso~ which has not boon made over 

1. 3 P. B. 1915 
2. 35 P. r,. R. 1916. 
3. 3 P. B 1915 
4. 46 P B· 1919. 
6. ~8 P · R. 1!!17. 

'•· 
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t.> him undor this Section, ho must. bo do.mlu•l t.o havo docidod as n. 

Sub-.Jmlgo o.nd not o.s an Additional Judo-o o.nd an fL[>[>eal from h1· d o s coree 
or ordor would lio to tho District Judrro and not tho Hirrh Conr• .1 o "' " w 1oro 
tho value of tho suit. cloos not exceed Rs. 5,000.1 

22 (I) The. Local ~overnment may after consultation 
wtth the High Com·t fix the number of Sub . 

Subordinate dinate Judges to be appointed aud when tll 01 " 
J uJ.ges · . · ere 

1s a vacancy m that number may, subject to the 
rules, if any, made under sub-section (2) appoint such person 
as is nominated by the High Court to the said vacancy. 

(2) 'rhe Local Government may, after consultati,m with 
the High Court, make rules as to the qualifications of persons 

to be appointed Subordinate J ndges. 

23. Repealed by section 5 of Punjab Act, IX of 1922. 

24. The Court or the District Judge shall be deemed to 
be the Di~trict Court or princ.ipa! Civil Court of 
original jurisdiction in the dJstnct. District Court 

to he principt11 
Civil Court of 
original juJisdic
tion. 

25. 

Original 
j_urisdiction of 
District J udgo 

Except as otherwise provided by any enactiUent for 
the time being in force, thE? o_out~t 0~ the nl·<> . d lC 1011 I • <>-
trict Judge shall have. JUris d n original 
civil suits without limtt as regar s the value. 

in suits. 

26. 

Pecuniary limits 
of juris•.liction of 
SuborJ.iuato 
Judges. 

The jurisdiction to be exercised in original civil suits 

as regards the value by anyl P1[s~n aapointed to 
be a Subordinate Judge, 8l 1a. 1 ed. ethe::rnined 
b th H . h C t el"tber 'Y me u tng ln-. • y e Ig our . 't th" ··• In 
1 d therw 1se as 1 10ks fit a c ass or gra e, or o . 

NoTES. 

F I S ~es of Subordinate J udg<>s 
orca " 

. . ·1. t" 9 see notes under section 18. 

and tllcir respective ll ocnu· lary 

JlHSH lC lOll 

1 38 P.R. t!JJ7. 
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27. ( l) The local limits of the jurisdiction of a Subordi-
Local limits of nate Judge shall be such as the High Court 

jurisdiction. may define. 

{~ ... _,~(2~ Wh.en the ~i~h Court po.st.s. a Subo~dinate Judge to 
a~d1strwt,Jf41 i.he lnmt:J oE the dtstnct shall, 111 the absence of 
any to the contrary, b3 deemed to tha loc:tl limits of his 
jurisdiction. 

28. (l) The Local Government may, after consultat.ion 
Special .Jurl;<:s with the High Court. appoint any person to be 

and B"nches an Honorary Subordinate Judge, and the High 
Court may confer on such Judge all or an any of the powers 
conferable under t.hio Act on a Subordinate Judge with respect 
to particular classes of s11its or with respect to suits generally 
}n any local area. 

(2) The Local G JVernmant may direct any uneven 
nu•nber of perso1.g invested with powers of the same descrip
tion and exercisable within the same local area undtr this 
section to sit together as a bench; and those powers shall, while 
the direction remains in force, be exercised by the bench so 
cJnstituted, and not otherwise. 

(3) The decision of the majority of the members of a bench 
constituted under this section shall be deemed to be the deciqion 
0 £ the bench. 

(4) Pardons on whom powers are confHred under this sec
t.ion and the benches constituted under this seet.ion shall be 
deemed for the purpose of this Part, to be Subordinate Judges 

NOTES. 

No benobea of Honorary Subordinate J ud.gc,;; un lur chn::~e (2) of thiil 
section have yet beon notified. 
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2.9. The High Court may, by notification in the official 
Power to invest Gazette, confer, within such local limits as it 

SubordinateJudge thinks fit upon any Subordinate Judge, the 
with Small Cause 
Court jurisdic- jurisdiction of a Judge of a Court of small 
tion. Causes under the Provincial Small Cause Courts 

Act,l8_87, for the trial of suits, cognizable by such Courts, up 

to such value not exceeding JiY..e h1l..udred_ rupe_~_as it thinks 

fit, and may withdraw any jurisdiction so conferred. 

30 (1) The High Court may by general or special order 
Excise by Sub- authorise any Subordinate Judge to take cog

ordinate Judge nizance of, or any District J u.dge to transfer 
JJi~~~ii~!ic~~~t i~ to a Subordinate Judge un~er h1s contr?l any of 
certain proceed- the proc~edings next heremafter mentioned or 
ings. any class of those proceedings specified in such 
order. 

(.:,J,) The proceedings referred to in sub-section (1) are the 
following, namely:--

(a) Proceedings under the Indian Succession Act, 1865 . . . ' 
India. Act x of and the Probate and Admm1strat10n Act, 1881 

18fi5 and v of which cannot be disposed of by District Dele2 
l8BL gates. 

India. Act of VIII (b) Repealed by Government of India 
ofl890. Act IV of 19~6. 

(3) The District Judge may withdraw any such proceed
ings taken cognizance nf by or transferred to a Subordinate 
Judge and may either himself dispose of them or transfer 
tbem to a Court under his control competent to dispose of 
them. 

( 4) Proceedings taken cognizance of or transferred to 
Subordinate Judge as the case may be under this. section sha~ 
be disposed of by him, subject to the rules apphca.ble re-lik 
proceedings when disposed of by the District Judge. e 
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~TOTES. 

All Subordinate Judges of first and second class have been invested 
with the functions of a District Court under section 26 of (1) Succession 
C"'rtifica.te Act for purpose of that Act.1 Similarly all Subordinate Judges 
of first class have been invested with insolvency jurisdiction under the 
Provincial Insolvency Act.2 

31. (1) The High Court may fix the place or places at 
Place of sitting which any Court under this Part is to be had. 

of Court. 

(2) The ~la?e ?r places 80 fixed may be beyond the legal 
limits of the JUrisdiCtiOn Court. 

(8) Except as may be otherwise provided by any order 
under this section, a Court under this Part lllay be held at 
any place within the local limits of its jurisdiction. 

32· (1) Any District Judge may be suspended or re
Suspenslon and moved from office by the Local Government. 

removaL 

(2) Any subordinate Judge may be suspended from office 
by the High Court subject to the confirmation of the Local 
Government, and removed from office by the Local Government 
on the report of the High Court. 

' :J... 33. Subject to the general superintendence and control 
• Control of of the High Court the District Judge shall 
court. have control over ~11 the Civil Courts under 
the Part within the local limits of his jurisdiction. 

34. N otwit~s~anding anything contained in the Code of 
Cr!ll Procedure, every District Judge may by p 0 wer to tt 

distribute wrl .en order direct that any civil business 
business. cognizable by his Court and the Courts under 

1. Pun~ab Government Notification No. 7-1, dated 16th July 1914. 
2· PunJab Government Notification No. 780, dated 16th July 19U. 
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his cont.r.)l 8hall be distributed am.ong Courts i'n such manner 
as he thinks fit: 

Pr;wided that no direction issued under this section shall 

empower any Court to exercise any powers or deal with any 
business beyond the limits of its jurisdiction. 

NoTEs. 

Distribution of business.-Power gin~n to the Di~trict ~ udge under 

this section is meant fgr adtn..~I;Lj§!.t.mtiY.e_q.g,ll,X.C.u.i..e.»,~a'ld da,,s nat t~ t.b.o 

jJ~.ri.rulic.t.i.o.n-oi--Gotu·ts,- The object of the st.Jction is not to restrict the 

jurisdiction of the Courts but...t,Q regulatq the distrjhntjpn of cirill~YBiBess 

be tween se:<liU:AL . .C.our.ts_lvit.hiD...a. ..distlio.ii.J!O.yip._gj.\ltis<lic tion"to.~uter.taiu.it. 
'l'hus where o. judicial officer competent to hear the cases within the local 

limits of tho district is directed to hear cases arising in a particular part of 

tho district only, he is still competent to hear cases from the rest of the 

district notwithstandincr the direction to tho contrary.l 
b 

35. (1) 

l\fiPisteJial 
officers <>f Suh
otdin u.1o ( ourts. 

, 

The ministerial officers of the District Courts 

and Cnn·ts of Small Ccmses shall be appointed, 
and lllay be suspend<'d or removed by the .T udges 
of those Courts, respectively. · 

(:?) The ministerial officers of all Courts controlled by a 

District Court, other than Courts ()f Hmall Causes, shall be 
app,1inted, and may be suspended or removed by the District 
Ccurt. 

(3) Every appointment under tc is section E:!hall be subject 
to such rules as the High Court may prescribe in tbis behalf, 
aml in dealing with any matter under this section, a Judge of 
a Court of Small Causes sh:1ll act subject to the control of the 
District Court. 

(4) Any order passed by a District Judge under this sec
tion shall be subject to the control of the High Court. 

1 71 P. R 18%. 
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36 (1) A District Court or any Court under the control of 
pistrict Court may fine,. an amount not exceed
mg one month'~ salary, any rninist.erial officer 
.,£ the Court for misconduct or neglect in the 

Power to fine 
ministerial 
officers. 

performance of his duties. 

(2) The District Courtmay, on appeal or otherwise, reverse 
or modify any order made under sub-section (1) by any Court 

under its control, and may of its own motion fine up to the 

amount of one mortth's salary any ministerial officer of any 

Court under its control. 

37. A District Court may, with the p:·evtous sanction of 
Delegation of the High Court delegate to any Subordinate 

District J11dge's Judge in the district ~he pow~r confer_:ed on .a 
PI;;d~~s.Act v of District Court by flectwns 33, o4 and. 3~ of this 
19JS Part and section ~4: of the Code of Uivtl Proce-

dure, to be exercit;ed by the Subordinate J udgd in any specified 

portion of the districts, subject to the control of the DistricL 

Court. 
NOTES 

Thi) power to transfer cases under section 2!, Civil Procedure Code, 

can bB delegated by the District Judge to a Sub-Judge. But the Cont"t of 
a .Junior Sub-Judge is not subordinate to that of the Senior Sub-Judge 

'vithin the meaning of section 24, Civil Procedure Code, and tho latter 

cannot therefore trz1.nsfer a case to the former under section 24, (1) (a), Civil 

Procedure notwith:;tanding that the District Judge has delegated his po\vers 

of transfer to him.1 

38 (J) Save as ot.herwise provided by any enactment for 

Appeals from 
District Judties 
or Additional 
Judge 

the time being in force. an appeal from a decree 
or order of n. District Judge or Addition:tl 
Jfdge exereising original jurisdiction shall lie 
tO' the I-I igh Court. 

(.t?) An appeal shall not lie to the High Court hom a dec

ree or ~.,rder of an Additional Judge in any case in which, if 

1. L Hid. 
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the decree or order had been made by the District Judge, an 
appeal would not lie to that Court. 

NOTES. 

Appeai.-The word appeal has neither been defined in this Act nor 

in tho Code of Civil Procedure. Jn Wharton':~ ..... Lluv_ L!l~ic.ou it has been 
~-............ ..., ............ --·· l 

~ I { !io.H~~g_I!S 11Lt}!Q.Jutenr.al_of a case lmw....3.tl inferior to .a..._guperjor Court fep 

~;yt'.i~o .P!~!.P-~~ of_t_e_l!futg. .. the..sound..n.oss...DL.the.Jiaaision of tbe . ..in£eriOJ.:. f1onrt.!' 
/ . For all in~entl}.J!.Ild..pw:p.os.es,_a.D-Ap.pJ3.S.Lma.y .b«} .said .... tP .. ~b.Q...aq~i.vAlenLta 

_!Ln allegation tha.LtJl.n...docree is wr.Q.Ilg . ..a.nd...tha..Lthe .. reP.s.QWL..w;hiclL..Jed to 

tho _decree are1 as statp_djn_tha...Jo..we.r_.Court~s _Judg.ment-ins.Rtl!.Qi\UlU It 

would follow from the definition of appeal stated above and is a well estab

lished principle that an appeal is the continuation of the proceedings in 

the original Court~ and U\llt.p.co.ceadi~~iB.!l!.up.pJilla.te Qourt a.ra in--&he 

l!Jl.tw:o....af.a.rehearin§ The the.ory re~a.rdi!lg appen.l is thu.t.tba .suit...ia..co.n-. 
J.inued in the Conrt.~.r.~l!e!Wlth.a.ra.2 

Requisites of appea1.-The requisites of a valid appeal are (1) that 

no one can appeal from a judgment or decree unless he was a party to the 
action or was treated as sucb. or is the legal representative of a party or 

has privity of estate, title or interest apparent on tb e face of the record, (2) 

that the appellant has an interest in the subject matter of the suit, and (3) 

that the appellant is .w;ejtwiqio.ll,t af.Ulcted by th~ d,epree complQ.jned o&3 

Right of appeal.-B-ight of ..!!P.Eeal is crea_~o~~<;>L the sta~_IUlli_a._ 

]artyl!..!!:§..!!.R.~~~~p_l~.~-~-5i.IJ.!t .... !l.h!>~-.. tl;lo.,L.tb.~-...a~~t~t~--co.n£w;s.. 
?,n hjm s~ig.h~ Such a. ria-ht must be given expressly ·and not b.L 
.Jru}nUmplioation.5 The right of appeal is governed by the la.w prevailjng 

at the date of the institution of the suit and not b.y the law:....w.hich-...pra.
Y!!-.iJ.S..At.,.the_deaisiou of the-suit .D.t the filing_...oLa.p.p.ea.L.£or as -&lr.eady-· 

SJ.xpl.a.inad .A~!L!!:.BP.!lli-J~i!I.-9.PJY.,Q._cJmtinnatio.n.of..the.,.lilllit. in .th.e.~high.e.t'

Oow:tr.6-

1. 6 N. W. P. H. C. R. 1~. 
2. 40 M.I; 24M L J.ll7; 12 P. W. R 1919. 
8. Jl C. L. J. 680. 
4. 88 I 0 8.l8; 40 0. 21. 
5 40 o. 21. • 
6 111 I o. 6-1928 A. 487. 
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Onus.-In an appeal the onus is on the appellant to show that the 

judgment of the Court below is wrong.1 To discharge this burden it is 

not enough to show that the decision of the Court below might have h~n 
different but it must be shown that it ought to have heen necessarily 

, different. Therefore where all that the appellant can show is ~ 

:X· balanced calcul~wbich lead to the equal possibility of the judgment 

• on either side being right, he cannot be said to have discharged the 

0111/S 2 . J" Presentation of appeai.-In case of first appeals .iJ.uL.momo of ap.p.eal 

• should be accompanied by a copy of the decree appealed against and tho 

judgment on which it is based (Order XLI, rule, 1 Civil Procedure Code) 

and in case of second appeals the memo should be accompanied not only 

by the decree and the judgm:3nt of the lower appellate Court but tho judg

ment of the trial Court bo. (Vide rule 2, order XL[ framed by the Eigh 

Court). 

Power to dispense with copies.-Copy of the decree appealed against 

must necessarily be filed with the memo of appeal and an appellate Court 

has no pc wer to dispense \vith it,3 But when an appeal against a decree 

is pending no copy of decree need be filed in the cross appeal.4 It is, how

ever, l¥ithjn th,, compet.ence ol.t.llfl Cou.r.io to. dispe.llohl wit b. a copy of the 

jugment on whieh the decree appealed against is based. (Vide Order XLI, 

rule 1 Civil Procedure Code). · In case o£ second appeals the High Court 

is competent to dispense with a copy o£ the judgment. But such a power 

should ordinarily be exercised at the first hearing . .5 Such a power may be 

P.xercised exprussly or by implication. Thus wher~ a memo of appeal stated 

that the copy of the judgment would be given afterwards but the appeal 

was admitted on presentation and a notice was ordered to be issned to tho 

respondent, it must be held 'that the Court had dispensed with the copy o£ 
judgment.6 

Copy of j:Jdgmeot on preliminary issues.-Formarly there was a 

conflct of authority so far as the Lahore High Court was concerned as to 

whether or not it was necessary to file a copy of the judgment on a 
1 106 P R. 1917. 
2. 61§ I. C. 305 ·P. 0.); 90 I. C. 566. 
R. 7 Lah. 53~. 100 I. 0 8 · 0. 
4. 27 P. r •. R. 745. 
5. 105 I. c. fi53 
G 104 I. C. 54.5. 
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preliminary issue when a copy of tho final j lldgmeut had been filed 1vith 

tho memo. of appeal. ..._TJ1o con6i.c.t has, hawflY!.U:..._b~EUI...flet at rWJj:. h.~ea.en.t 

_pr.QJ!.O.UP.c.e_rQont..Q.£ .a...Eull Bench. oL th;} .slid .. B:igh .... C.la.r.t....haldiu~ .... tll!l.t .. .it .... w::l.i 

.n.Q.t.n.ccessacy .. to do. so.1 

Save as otherwise provided for. 

Appeal from decree or order-~ docro<J is ordinarily ~~l~:. 

But only those orders are appealable which have been so declared by 

Section 10! and Order XLIII, Rule 1, Civil Procadure Code. A decrru1, 

PJ!.l!!i!~cl .• by...c.onsont.oi..the..pa.r.t.W.a-hu.ha.en.JP \de no app••a.la.ble..2.. .Simi!~ 

no appeal 5..tLD.lla.w.e.d.ir.oJD-a .. decroe. passed...ona.n. awa.r.d..e~ept.in-so far-asthe 

decree ia jn .excess .. o.Lo.t .. ll.Qt.in.,accordanoe with .. theda.wa.rd.-3 But a decree 

which is based ou an award which is a nullity is open to appeal, e. g., \Vhore 

there is no legal appointment of arbitrators.4 Though no appeal lies trom 

a decree passed on consent, an order recording a. compt·omise is appealable 

even though a. decree may have been passod.5 Dacreos made under 

Provincial Small Cause Courts Act are not open to appeal. 

Preliminary and final decree.-A party who has failed to appeal 

against a preliminary decree cannot _attack its correctness in his appeal 

from the final deoree.6 Nor can a. perscn appeal against the preliminary 

decree alone after the final decree has been passed.7 But there is nothing 

in law to bar a person from preferring a joint or single appeal against 

prdliminary as \V<~ll u.s fiuo.l dJcrJa if h~ is wit.hiu limit1.tiou. Wllord au 

appeal is filed from a preliminary decree and during the pendency of this 

appeal a. final decree is passed but is not appealed against, i£ the appeal 

from tho prelimina.•·y decree is accepted tht final deer~ also is swept awa;r 
with it.8 

Shall lie to High Court.- The significance of the word " shall " is 

that it is tho duty of the appellate Court to entertaiD an appeal i£ so 

provided in the statute. It is an appellant's right to obtain a decision in 

his favour if the grounds are made out and the appellate Court is bound 
1. 115. I. C 753-1929. Lah 481·1. R 1929. Lah. 417. 
2 S. 96 (S) C. P C. 
3. 0 A. 629 of 1927 
4. 28 1' R 1916 11: P. W. R. 1916. 
5 flfi P. R 1!114. 
H 8 ~17. C P C. 
7. 107 I. <'. 610. 
8. 93 I. a. 851. 
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to give effect to the provisions of law, though it may work hardship in 

certain cases.1 

Additional Judge.--An appeal from the decision of an Additional 

Judge \Vho has never been gazetted as a Snbordinate Jndge lies to tho 

High Court and not to the Court of tho District Judge wlu' tever the value 

of the suit may be.,'3 But when a Stlbordinato .T udge has been invested 

with the powers of an Additional Judge he 1•xcrcises Ids powers of 

Additional .Judge in rel.ipcct of those functions only which have been 

assigned to him by the District Judge. In other cases he is deemed to bo 

exercising his powers as a Subordinate Judge. Therefore in cases under 

the former class the appeal would lie to the High Court irrl'speetive of tho 

valuation of the suit and in cases over which jurisdiction is exorcised as 

a Subordinate Judge the appeal would lie to the High Court if the ,·alne 

of the suit exceeds Rs. 5,000. In other cases the forum of appeal would 
be the Court of the District Judge.3 

Power of appellate Court.--An appellate Court has all the 
powers of an original Court.4 It may dismiss an appeal for default 

for appellant's failure to appear on the date of hearing or failing to pay 

the process fee in tim~)) It mn.y restore an app:~al dismissed in default.IJ 

'Similarly it may hear au appeal e.c-parte on defendant's failure to appear 

on the date fixed or may rehear him on his showing that he was prevent

ed by a sufficient cause from appearing on the appointed dato.7 It may ad

journ a hearing and implead as parties persons nppearing to be interested 

in th~:> result of the appeaLS It may remand a case to tho trial Court for 

decieion on merits if it was decided by that Court on a preliminary issue 

or DJay J[ame fr.esh_,.~~and refer to the trial Court for findings on ~~'Jm.!J 
It has wide powers to admit further evidence.10 But as a rule it will 

not admit further evidence unless the Court from whose decree the appeal 

is filed has refused to admit evidence which should have been admitted or 

L 66 P. 'R. 1904 
~. 46 'P. R. 1919. 
R 38 P. R 1917. 
4. S. JQ;.C. PC. 
n Order XT.l. rnles 17, 18 0 P. C. 
G. Order XLI, rule 19. 
7. Order XLI, rule 21. 
~9- Order XLI, rule 20, 0. P. C. 

Order XLI, rules 2:.J, 25. 
10 ll9 I o 721. 
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it. requires any c~ ocument. to be produced or a witness to be exn.mined to en

ublo it to pronounce judgment.1 It is not competent to a Court of appeal 

to so~ up a. new cas•3 for a party in appen.l..2 Conseguently it ha§.....h~Jl}). 

E.£!d t!J.E-J;jt_is a_ material irrqgularj~y J11Ulw ..... p,:,t.xt....o.£ .• ...t.h.o--Cour.t-to. . .dooide 

fuJH!S.Q.i>.!!.~ P!?.~~~~-~?.t. r:.~~:ised ~n. tho .plc;1diug.:$ .or.lr:J.mad-into .. a.n. issu~)~ 

Abatement of appeal.-vVhen a party dies and his legal representa

tives are not brought on the record within time the appeal abates automg.ti

Qally and it i~ecessary thnt a formal order should \w madp stating 

:!:l!~.t;.t"Q.g..g..p.p_ep._UJ.!!E!..!.~I?~J.Q.Q~.L The expression legal reprcsentati ves means and 

includes one person as well a3 several persons according as they repre

sent tho whole inttJrest of the deC!'I!l.Sc!d, rhore£ore wh~1 e one of the legal 

n1prosentatives of tho deceasod is not impleaded the appeal abates in its 

ontiroty.5 But whor!'l the applicant makes n. bona fide application to bring 

on the record all tho legal ropresenttltivos known to him so far as he could 

ascertain them after exercise of due care and industry, he must be deemed 

to have sufficiently complied with tho provisions of law.G Where, bow

over, tho legal representatives of tho deceaso·d are already on the record in 

another capacity no application need be made and the appeal will not abate.7 

Tho introduction of the representatives of a deceased party at a.uy stage 

of tho snit, c. g., in an interlocutory application for production of books 

is an introductio~ for all stages.8 It is seitled law. that the failure to bring 

tho legal represent:ttives of a p1·ojorma party on the record will not result in 

the 'l.bntement of entire suit or appea.l.9 If a party on whose behalf leave 

to sue or be suAd has boon giveu under Order 1, rule 8 Civil Procedure 

Code, dies and his legal ropresentatives are not brought on tho record tho 

suit or appeal does not abate.10 But it will certainly abate if any of those 

whom leave has bo1on grant.Pd dies o.nd his legal ropresenta.ti ve is not im

pleaded a party.11 Where sevPral appellants appeal on a ground common 

to them all and one or some of then~ die and his or their legal represent-

1. Order XLI, rnle 27, C. P. C. 
2 12liP.I •• R.I!lHJ. 
3. 14GP.L.K.l!ll2. 
4. '1 Lah 78 
6. 100 I. C. 418. 
fl. 7 Lah. 4!l8. 
7. 7 Lah, 399, 
8. 104 P. R. 1917 P. C. 
9. 1926 Lah. 1:161; 192 6 Lah. 444; 104: P. B 1917 _P. 0; lOB I. 0. 4:19; 29 P. L. R. 81 
10. 1 Lo.h. 5?8. 
11. 1 Lah 62S. 
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atives are not brought on the record within nroper time the appeal will 

not abate but will proceed in its entirety.i 

Setting aside abatement.-An application for bringing the legal 

representatives of deceased party on the rf!cord made after the expiry of 

limitation period may be treated as an application for setting aside abate

ment under rule 9 of Order XXII, Civil Procedure Codo.2 More ignorance 

regarding thP fact of death has been held to be no ground for setting aside 

abatement.8 Similarly the fact that the parties lived at a very long 

distance and the illiteracy of the applicant have been declared to be 

insufficient grounds for setting aside of abatement.4 When the applicant 

is represented by a counsel time will not be extended unless very strong 

grounds are made out.5 When, however, it was shown that the deceased 

respondent had no fixed residence and appellants were living at a long 

distance in a Native State, the time was extended and abatement set asido.G 

~ A bona fide mistake due to an error in the copy of the judgment or decree 

(has been held. to be excusable.7 Though generally speaking ignorance 

of law is no excuse for delay in making application for bringing on record 

the legal representative of a deceased party it- has l!!l.YQ!'_ttl._~oss .b.aen..held 

t!J.at_dola.y_due . .tQ..ig_l!_qra_nce that limitation for such a.pplica.tions.-has-bee.n. 

~w..J.a_e.xcusa.b.lc..B 

Extent of abatement.-Tho death o[ tho one of t:1o respondents does 

not necessarily result in the abatement of the appeal in its entirety. It 

would depend entirely upon the nature of the suit and if the suit having 

I egard to its frame and character could proceed in the absence of the de
ceased thE"re ia no reason why the appeal should not ordinarily proceed 

against the surviving resrJondents.9 Whether , there is a. partial 

or total abatement of appeal depends upon the nature of the 

conseq•,ences th lt follow the abatement a.s against the deceased party.10 

'l'herefore whom iu an appeal against several respondents one of them dies 

1. R4 P R. HilS: 1926 T.ah. 56,-9•1 I. C. 53U. 
"· 74 I C 17. 1928 Lah. 746. 
3 60 P. R. 1917; 67 P.R. 1919; 89 I. C. 1ti2. 
4. 80 I. C j;94; 19.as Lab. 23'J: 192\ Lah. 451; 1 'l23 f.ah. 132. 
5. 1922 Lah BO · 
6. o Lab. 70 ., 
7. 41 I. c. 37 
8. 41 P. R. 191o; 75 I C 28·t 
9. 1928 Lah o7'l. 
10. l!J27 Lah. {!8. 
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and his representatives are not impleaded the appeal would abate in its 

entirety if the success of the appeal 'vould result in two conflicting deci

sions regarding tho same subject matter.1 If the interests of all the 

respondents are indivisible, the abatement is total even if the legal 

representative of only one of the 1espondents are not 

brought on record after his death.2 BJt when the liability of the respon
dents is joint and several the failure to bring on record the legal represen-

tatives of a d<'caased respondent will cause only a partial abo.tement.3 As 

already stated the death of a pro .forma party in an appeal will not result in 

the total abatement of appeal.4 

Appeal from abatement.--An order dismissing a suit or appeal 

on 'the ground of its total alatement in consequence of a party's failure to 

bring on the record the legal representatives of a deceased party is a 

decree and js therefore a r pealable.5 But 'an 'order simply deciding 

whether a certain person is or is not the legal re'presentative of the deceased 

party is not open to appea1.6 Where a Court in the exercise of its 

djscretion extends time for bringing legal representatives of a deceased 

party on record the appellate Court will not interfere with the exercise 

of such discretiou.7 

Cross-objeetions.-W-h,oro an P..JliW-MJ!,p_~~__amss.:ohj.cctions are also. 

...Sl'Z:Up.t .1\:W~Y- Jv.ith .it..!L 

Execution proceedings-Death of Decree-holder.-Where during 

the pendency of an execution proceedings the decree-holder dies, his 

legal representative cannot apply to the Court to be brought on the 

record of the pending application. He must put in a fresh execution appli

cation.9 But if the decree-holder dies during the pendeucy of an appeal from 

execution proceedings the procedure relating to appeals would apply 

and his legal repre>sentatives can apply to be brought on the record 

of such appeal.10 

1. 72 I. C. 2. 
l! 1922 Lah. R4-65 I. C. 725 
a 1924: Lah. 34R-72 I. C. 670, 
4:. 1925 Lah 65L-92 I 0 261 
6. 12t:! P. R. 1916 F B; 1928 Oa.dh 362; 1923 Cal 184. 
R. 1926 Lah 18l. · 
7. 1924 Lah 839-72 I C. 424. 
8. 110 I O. 910. 
9. 49 A. li09 F B. 

LO. 1 928 Mad, 772. 
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Effect of appeal on execution proceedings.-Under the Indian 

system of law an original decree is not suspended simply because an 

appeal has been preferred against it.1 Nor is the mere fact o£ an 

appeal being filed against a decree a sufficient ground for tho appellate 

Court to order stay of the execution of such docree.2 

Stay of execution.-A£ter an appeal has been filed it is only tho 

Court of appeal that can stay execution and the ~x~cutiug Court has 

no jurisdiction under section 151 Civil Procedure Code to do the sam.e.3 

No stay of execution can ba ordered if no execution is pending.-! Nor would 

a stay application lie when the decree has been fully executed 5 

Grounds for stay of execution.-As a rule every decree-holder is 

!)Utitled to re~~tp the £r.11its gf his M_~ as early as possible and 

therefore there must be .,ggg~w..t..,.feO.S.Olla for depriving him of such 

fruits even temporarily.6 Consequently it has been rt'peatedly laid 

down that an order for stay of execution should not be made unless 

the Court is satisfied that the failure to do so will result in 

substantial loss to the judgment-debtor.7 Merely putting in en affidavit 

containing a bare statemont that substantial loss will accrue to th~ 

judgmeut-dt•btor will not suffice.8 The bare fact that the dl3croe-holdor 

is a woman possessed of no property is not a sufficient ground for 

staying execution as the judgment-debtor's interest can be safeguarded 

by ordering security for restitution being furnished by the decree

holder.9 Ordinarily where a decree for possession of immoveable 

property is under appeal, the disturbance of stat1es qua ante do'.lB result 

in a substantial loss to the party in posses11ion.10 Therefore where 

a.n e.ppeal is pending from a pre-emption decree, the vendee appellant 

would as a rule be gran ted a stay of execution.11 But the execution 

of the decree as to costs Mvarded need not be stayed.12 Similarly 

where an appeal is filed from a preliminary decree passed on the foot 

1. Order XLI. rule 6, C. P C; 46 C. 670 P. C 
2. Order XLI, • ule 5, c. P 0. 
3. 1924 Lah. 602. 
4. 63 I. C. 897; 25 B. 683. 
n. 102 L c. 11; 79 I. 0.1. 
fl. 61 I C 827. 
7. 2 Lah. 61; 61 I C. &97 ::1 I. C.77. 
8. 61 I c. 77 
9 107 I. c. 780. 

10. 99 I 0. 767. 
11. 119 I. C 767 
12. 1926 Lah 606 
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of a mortgage all further proceedings in the trial Court should be 

Rta.ycd until tho disposal of the a.ppe:~.l.1 In 'an appeal from decree 

in a suit under ordor,21, rule 63, Civil Procedure Code, for a declaration that 

oert.:~.in property is not liable to att:1.chment and sale in execution of a 

decree, the Court of appeal should as a. rule sta.ty execution of that 

decree as othorwiso it would be difficult for the claimant appellant 

to recover the property in the event of his succeeding in the appea.l.2 
Wh - 1 • .:~:_ £r li · d . 't ere an n..p_pO;:u._lS _ponu.wg __ o.m.-.. a.. ...• pr.a llWl.a.r.y. .... eorea ~10.- •. a.._sut . 

.iQr.___Q.iJtsolution. a .. par.tnorship. and _.fol'..n.ccounts . it is .. desirable.- to sta..y.. 

~execution. proceedings for otherwi::Hl. .the_ .pending .. appeaL wo11ld.baoome 

-'J..Seless.3 

Stay of execution sale.-Where an appeal has been filed against a 

decree and the judgment-debtor applies for the stay of sale of immoveable 

property in tho execution of the decree appealed against, the Court is 

bound to stay the sale on such terms as to giving security or otherwise as 

it thinks fit.4 Such an order staying the sale takes effect from the time 

it is pronounced and not from the time of its official communication to the 

lower Court.5 It must however be remembered that the mere fact that a stay 

! of sale of immoveable property has been ordered on furnishing a. particular 

security and that such security has been furnished does not prevent the 

execution of the decree in accordance with law either against the person or 

moveable property of the judgment-dobtor.6 

Appeal. An order under Order XLI, rule 6, Ciyil Procedure..CO.d.e, 

rHgnrding stay of sale is appealable as ~-decree.7 

Letters Patent.-The order of a Judge in Chambers refusing to stay 

the execution of a. decree, an appeal against which is pending in the 

High Court is a. judgment within the meaning of Clause 10 of the Letters 
Pa.t.ent Lahore High Court and is as such open to a.ppeal.B 

1. 107 I o 486. 
2 16 I. C. 876. 
B. 77 I. o. 827; 29 P. L. B. 262. 
4 108 I. 272; 1924 Lah, G!H-75 I. o. 615. 
6 41 I. 0. 752; 33 C. 927. 
6. 93 l, c. 897. 
7. 102I 0.26. 
8. 771.0 327. 
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39. (1) Save as aforesaid, an appeal from a decree or 
order of a Subordinate .Judge shall lie -

Appeals from 
Su bord inn te 
Judges. 

(n) to the District Judge where the value of the 
original suit in which the decree or order was 
made did not exceed five tbouFand rupe·es; ·and 

(b) to the High Court in any other case. 

(.::!) Where the function of receiving any appeals which 
lie to the District Judge under sub-section ( l) has been assign
ed to an Additional ,Judge, the appeal::! may be preferred to 
the Additional Judge. 

(3) The High Court may by notification direct that 
appea]s lying to the District Court from all or any of the 
decrees or orders passed in an original suit by any Subordinate 
Judge shall be preferred to such other Subordinate Judge' as 
may be mentioned in the notification, and t.he appeals shall 
thereupon be preferred accordingly and the Court of such other 
Subordmate Judge shall be deemed to be a District Court £or 
tht' purposes o£ all appea1s so preferred. 

" 
NOTES. 

Value of the original suit.--Value of a suit is to he regulated and 

governed by the averments in the plaint and has no reference to 

tha defence set up by the defeudant.1 P.rima facie it is the claim or 

subject matter of the claim as estimated by the plaintiff that 

determines the jurisdiction of a Court and that determination b1wing 
given the jurisdiction, tho jurisdiction continues whatever might 

be the result of the suit.2 The value placed l?Y the plaintiff on the 

subject matter of the suit and not the value as found by the Court 

determines the forum of appeal unless it appears that the true value 

1. 10 A 62t. 40 0. L. J. 150; fi Pat GS1 
2. 8 B. 81; 6 Pat u97. 
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has been mis-stated in the plaint either purposely or through gross 

negligenco.1 Therefore where a plain tiff bwa fide valued his snit at 

Rs. 7,500 but the lower Court held the value to be less than 

Rs. 5,000 and the plaintiff contesting that finding preferred an a1- peal 

to tho High Court it was held that tho value of tho suit did not 

mean the value fonnd by the Court and that thA appeal had 

been rightly prefort·ed to the High Court.2 In an appeal by a 

defendant it is not open to the plaintiff respondent to question the 

correctness of valuation put by himself in the plaint and to urge 

that taking tho correct valuation into consideration iho appeal did 

not lie in that Court.3 

(For valuation in different classes of suits tho student should 

refer to some good commentary on the Suits Valuation Act). 

40. (1) 

Power to trans
fer to a Subor
dinate J ndge 
appeals from 
other Subor
dinate Judgea. 

A District Judge may transfer any appeals 
pending before him from the decrees or orders 
of Subordinate .Judges to any other Subordinate 
Judge under his administrative control compe
tent to dispose of them. 

(2) The District Judge may withdraw any appeals so 

transferred, and either hear and dispose of it himself or 
transfer it to a Court under his administrative control compe
tent to dispose of it. 

(3) Appeals transferred under this section shall be dis

posed of subject to the rules applicable to like appeals when 
disposed of by the District _\ udge. 

(4) The powers conferred by this section shall be exercised 
subject to such general or special orders as may from time to 
time be is'med in this behalf by the High Court. 

1. 13 A. 820; 4 7 A 534; 489 I. 0 407. 
2. 23 C. li3G. 
3. 2 P. K. 1915. 
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An appeal shall lie to the High Court from 
· 1 by any Court every decree pac:;sed m appea f th 

subordinate to the High Court on any 0 e 
following grounds, namely :- . 

(a) the decision b~ing contrary to law or to some 

custom or usage having the force of law i 

(b) the decision having failed to determine some 
material issue of law or custom or usage having 

the force of law · , 
(c) a substantial error or defect in the procedure 

. C d of Civil 
India. Act v of provided by the o e th r 

1908· Procedure, 19U8, or by any 0 • ~ 
law for the time being in force which maY posslb Y 
have produced error of defect in the decision 

of the case upon the merits. 

(2) An appeal may lie under this section from an appellate 
decree ass~x-parte. 

(B) Notwithstanding anything in sub-section (J) of this 
section, no appeal shall lie to the High Court from a decree 
passed in app1ml by any Court subordinate to the High Court 
regarding the validity or the existence of any custom or usage 
unless the Judge of the Lower Appellate Court has certified 
that the custom or usage is of sufficient importance, and that 
t.he evidence regarding it is so conflicting or uncertain that 
there is such substantial doubt regarding its validity or existence 
as to justify such appeal : 

Provided that an application under sub-section (3) of 
this section shall not be received aftpr t.htL!:'..X.pinltion-.of.. 

..thi.rty. ___ Q1!l:.§._jrom the date on which the decree of the Lower 

.Appellate Court was passed, unless the applicant satisfies the 
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.T udges that he had sufficient cause for not presenting it within 
that period. 

Provided also that in computing the period for an appeal 
under sub-section (1) of this section the time during which the 
application under this sub-section has been pending shall be 
excluded. 

NOTES. 

Second Appeai.-Tho competency of a second appeal is not dependant 

on tho question whether tho decision of t~'e Lower Appellate Court 

is based on a finding of fact or on a finding of law, for even when 

a decision is based on a finding of fact a second appeal will lie 

on one of tho grounds mentioned m clauses 1 (b) and (c) of this 

section. Whether or not au appeal lies depends on tho nature and 

value of the suit, a second appeal being barred by Section 42 (2) of 

the Act only in a suit of the nature cognizable by a Court of 

Small CausP.s where the amount or value of the subject matter of 

the suit does not exceed Rs. 500. Section (1) merely restricts 

tho grounds on which a second appeal can be entertained to those 
mentioned in Section 41.1 

Grounds of second appeaL-A second appeal 1s competent only 
on one or more of tbP three following grounds :-

(1) 'Ihe decision of the Lower Appeallate Court being contrary 

to law or a custom or usage having lhe force of law. 

(2) The lower Appellate Count's failure to drcido some material 

issue of law or custon or usage having the force of law: 

(3) Substantial error or defect in the procedure lJrescribed by Civil 

Procedure Code or some other enactment affecting the merits of the case. 

"Contrary to law etc."-The term 'law' is not used here in its 

restricted sense meaning only statute law but in a comprehensive 

sense denoting general law.2 The ·expression 'contrary to law' applies 

l. 3 1 ab. 218--68 I. 0. 849 F. B. Per Martineau J. 
2 20 c. 93. 
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to a case where the Court wrongly applies the law to the facts 

found correctly, i. e., without error or defect in procerdure or fails or 

refuses to apply the law to the case.1 The expression usage having 

the force of law means a local or family usage as distinguishec fr:>m 

the general law.2 A local usage or custom being in its nature such as 

might affect not only parties to the particular litigation and their privies 

but whole bodies of people, stands on a footing similar to a matter 

of law derived from other sources than usage,3 

Finding of fact. A finding of fac.t b..y_.th.e_fu:stJpp.all.a.i'f Court basad

.Yl?.QJl_ . .J.egal_eyj,d~llil!.L is fin a.l ancLcan.uot..-.b.~a.ssa.ilad.in.....sacond-a.ppaal 

proviMd. _t_b._e,:e _i_s_,!!9 .. scrox .. "or .. _d_!?.fuQ.Lil'l. .. .the-.. prooedure.4 This is so 

even if the finding is grossly erroneous and inexcusable provided 
always that there is legal evidence to support it however meagre it 

may be.5 It has however been authoritatively laid down by their lordships 

o£ the Privy Council that an inference from facts found and the legal 

conclusions drawn from them are questions of law and therof0 ro open to 

second appeal.6 Questions of law and fact are sometimes difficult to dis

entanglf'. But it is settled law that the proper legal effect of a proved 

fact is essentially a question of law.7 For instance the question regarding 

adverse possession is a mixed question of law and fact and although a 

Court of second appeal is bound to accept as conclusive a finding on a 

question of fact, yet the question whether from the fact found an inference 

that possession is adverse can be drawn is a question of law which can 

he assailed in second appeal.8 But it must be remembered that where 

more inferences than one are legally open to a Court the High Court 

cannot in second appeal refuse to be bound by that drawn by the lower 

appellate Court.9 A finding not based on direct evidence but on circums

tantial is nevertheless a finding of fact binding on a Court of second 

appeal.10 Where, however, there is no legal evidence whether direct or 

circumstantial to support a finding of fact, it is liable to be challenged and 

1. 11 c. W. N. 794:, 1127. 
2. 20 n. 93 
3. 29M 24. 
4. IR c. 23 P. C.; 21 0. 504: P. C.; 46 C. 189 P. C.; 101 I C 859 p C. 9S I. 0, 876; 

112 p R 1916· 89 P. B 1917; 1927 La.h. 574. · · , 
5 · 1R 0 2s l'. C; 103 I C 215. 112 P B. 1916; 87 P. B. 1917 
ft 19 c. 25H p 0.; 20 C. 93 P. C.; 8 Lah. 57 a P. 0.; 46 c 189• p O 
7. 46 0. 189 p 0 . . 
8. 60 I C 298; 19 c. 258 P. C.; 98 I. C, 161. 
!l. ~7 I. C. 29~; 21 B. Ill 

10. 70 I C 27. 
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set aside in second o.ppeal.l Thus where o. finding of fact is based on 

tho admission of a party of which thora is no tr<~.ce on the record a second 

appeal would be competent.2 .Similarly .. a .. :6..Q._ding.Jlf1a.Qt.:w.hi.ch-pr.a.c..eed.s 

on. erroneous assumptions and unwarranted conjectures can not bo said ·to, 

hg__a .JegJ:!.JJJ,ggjq,g. and is.not. binding on -~ Caur.l;,oLseconi a.ppea.l.8 Take 

. for instance the finding as to the ancostrn.l nature of a property. Such a 

finding iB clearly a finding of fa~t. \Vheru such a finding is bn.sed either 

on no evidence whatever or has boon arrived at on puraly conjectural 

grounds it can be gone into auci e~a.miued by a Court of second appoal.-1 

Where a finding is based partly on conjectural grounds and partly on 

legal evidence and it is doubtful what wei,.ht tho lower appellate Court 
t:> 

would have attached to the rest of the evidence if it had avoided those 

erroneous assumptions, it can be S()t aside in second appea.l.5 Likewise 

a finding of fact based partly on inadmissible evidence can not be main

tained G Si.milarly ::flndin~ based on evidence which has been misunder

stood or misread is open to challenge in second appeal.7 Where 

a finding of fo.ct contradicts another finding of fact it is open 

to attack in second appeaLS A finding of fact to be binding 

on a Court of second appea.l must be a. juJicial decision reached 

on a consideration of the whole of the. evidence and where it appears that 

all the available evidence has not been considered, the High Court will 

interfereC~ such finding in second appea.l.9 Thu~ wh_ere the lowe: 
appellate ,.Ignored a.n important piece of evidence bearmg duectly on th 

question of fact, regarding which it gave the finding tho court set aside 
SLtch a finding in second appaal.10 Similarly whera tho Court of first 

appeal excludes from consideration a. document on the erroneous ground that 

it is not admissible, the finding will be interfered with in second appeal.11 

It is not however necessary for a. Court of first appeal to refer in detail 

to every piece of evidence on record. So long as its judgment leaves no 

doubt that all available evidence has been given due weight, its findinjiS 

1. 47 C. 107 P. 0. 17 Cal. 875 P. 0. 2S B. 1. P. 0. 
2 108 I. 0. 102. 
3. 106 I. 0. 862; 29 P. L. R. 410 103 I. o. 235; 8 Lah :30. 
4. 8 L. 30; 64: I 0, 428; 45 I C 800. · 
5, lOS I. U. 235. 
fl. 2 Lab. 271; 108 I. 0. 264,. 
7. 6l I 0. 65. 
8 108 I. 0 h21. 
9. 60 I. 0. 875. 1 R 135; S8 I, C. 856; 108 I. 0. 191. 

10. 8!! I. 0 58R. 
11. 10!) I. d. lSl. 
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d · d l 1 Tho question on questions oi fact can not be attacke m sPcon appea · · 

o£ value or weight to be attached to evidrmce is not a question that 

can be gone into in second appeal. 'rherefore it has been held that a.> 

mere alleged error in weighing evidence is no ground for secood appeal.:J 

Similarly a finding of fact can not be attacked in second appeal on the 

ground of insufficiency of evidence.3 A finding ever1 though it be one of 

fact can be set aside the second appeal on the grounds of its being in

definite or vagueA 

Questions of Law. 

1. Adverse possession.-As already stated the question of adverso 

possession is mhed que~tion of law and fact. The question whether from 

the facts found adverse possession is deducible is one of law.5 

2. Abandonment.-When the question of abandonment; is one of 

inference from facts found it is one of law, otherwise it is a question of 
fact.G 

3. Construction of document.-Tbe expression as applied to a 

document includes two things, namely (1) the meaning of the words and 

(2) their legal effect, The meaning of the words is in all cases a question 

of fact but tho legal effect of the words when the document .ls a document 

of title is a question of law.7 But misconstruction d a document which 

is not a document of title is not a question of law 8 The question as to 

what construction has to be placed on a document on which the decision 
of the case to a large extent hinges is a question of law.9 

-1. Costs.-A second appeal on tho question of costs alone is com

petent when the lower appellate Court has exercised its discretion regard

ing costs arbitrarily and not according to tho general principles.10 

1. 65 I. fl. 475. 
2. 46 o. 189:46 I. C. 237; 72 P. B. 1016. 
8 68 I. o. 600. 
4. 40 I. O. 49ft 
5. 19 fl. 208 P. C; 60 I. C 298. 
6. !32 C. W. N. 1111; 3 LIJ. 445. 
1. sn r. o. 2A4; 9o r o. 1047. 
R 67 I. (l. 435. 
9. 100 I. c. 577. 

10, 15 A. SSB; 100 I. C 698. 
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5. Dues.-The question as to the nature of . the dues is a qnestion 

of law and not of fact.1 

6. Necessity.-In a· suit challenging an alienation on tho score of 

want o£ necessity is both a question of fact and a question of law accord

ing to the circun stances of each case. For jnstance whether money 

borrowed to carry on a trade is for a necessary purpose or not is a ques

tion of law.2 But tho question whether tho alienor in fnot needed money 

for a particular necessary purpose is one of £a~t.3 

7. Onus.- Wrong allocation of burden of proof is a question o£ 

law where onus is the determining factor in tho case.4 

8. R.esjudicata.-Plea of res judicata is a question of law and can 

bo a good ground for second appeal.5 

9. Presumption, failure to raise.-Failuro to raise a presumption 

of fact under Section 114, Evidence Act, is a good ground for second 

appeal.G 

10.$ ufficient Cause.-Whether or not there is sufficient cause to 

extend time under Section 5, Limitation Act, is a question of la.w.7 

11. Town or village.--Whether the collection of houses is a town 

or a village is a question of law.8 

12. Shop.-In a pre-emption case the question whether or not a 
property which is the subject matter o£ pre-emption is shop, is one o£ law.9 

13. S pecinl damage.-In a case of obstruction o£ public road, the 

question o£ special damage has been held to he a question o£ law.10 

14. Wilful neglect.-!£ the question for determination is whether 

the facts found are sufficient to establish wilful neglect the question is 

one o£ law.11 In other cases it would be one o£ £aot.12 

1. 1927 Lah. 259, 
2. 19 P. R. 1915. 
s 110 P. R 1915. 
~. 1 Lah. 429. 
6. 47 I. C. 685. 
6. 26 A. L. J. 888. 
7. 71 P. w. 11, 1908. 
8 s l a.h. 1!57. 
9, 6A P. R. 1916, 

10, 60 r. c. 211. 
11. 1928 Lah. 774. 
12. 94 I. o. 848. 
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15. Permanent-,Tenancy.-The question whether or not a teno.ney 

is permo.nent is a. question of law as it depends upon inference to be drawn 

from certo.in fo.cts .1 

16. Omission to examine witnesses.r-It is a substantio.l error or 

defect in procedurf' on the po.rt of the lower o.ppellate Court to refuse to 

examine the witnesses tendered.2 

17. Overlooking relief.-There is a good ground for se:}oud appeal 

if the Court of first appeal overlooks the relief claimed. in the plaint.B 

18_ Change of suit.--Permitting a plainti '£ to chau_ge tho nature 

of the :mit constitutes question of law.4 

19. Raising point suo motu.--When the Court of first appeal 

disposes of the case on a point taken suo 1Mllt without giving the parties 

opportunity to mdet that point, a second appoa.l would lie on the ground 

of defect or error in procedure.5 

20. Judgment not le~ai.-Whon the judgment of the lower ap

pellatA Court is based upon irrelevant matters a second appeal would lie.G 

2L nisconceiving case.- A second appeal is allowed when the 

first appellate Court ha.i mi::~conceiVlld the question of fact whiah was 

really for tria.l.7 

22_ Ignoring rule of procedure.-When the lo\ver appellate Court 

has ignor~d th13 well-esta.blislled principle that in. a Court of appeal the 

onus is on the appellant to ~how tha~ the judgment of tho trial Court is 

wrong, second appeal would be allowed.8 

23. Recording evidence in appeaL-It is an error or defect in 

procedure to admit fre.;~h evidonce iu appeal without recording Nasons for 

it or without the conSJent of the opposit~ party .9 

1. R Lah. n78 P. 0. 
2. 20 0 740. 
8. 21 W. R. 3'0 P. 0. 
4. 4 0. 46. 
5 43 I 0. f88. 
6 23 c. 1'19. 
7. 46 I. A. 140. 47 0. 107. 
8. 106 P. R. 1917. 
9. 81 I 0. 999. 
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24. Ex-parte appeal without notice - 'Vhen the lower appellate 

Court decides an appeal e:c-parte withont notice to the respondent, the 

decision will be reversed in second uppe-' 1.1 

Findings of facts. 

The following are findings of fact and are not therefore liable to be 

challenged in second appeal. 

1. Ancestral nature of property--Question whether or not a 
certain property is ancestral.2 

2. Adoption.--T110 finding that an adoption has been proved. 

3. Bona fide.--rhe question of bona fide or mala fides is a question of 

fact.3 

4. Benami transaction.--A finding n.s to whether a transaction is 

o. benami or not.4 

5. Dedication.-The qu~sti"n whether tho property in dispute is 

a. Dharamsalo. and has been dedicated to public, religious or charitable 
purposes.5 

6. Fraud.--Whethur a transaction is a fraudulent preference or not 

is a question of fact.6 But whether the facts found justify an inference 

of fraud is a question of law.7 

7. Collusion.-The question of collusive nature of a. suit.B 

8. Immorality.-The finding that a woman is leading an immoral 

life.!J 

0 
!•. Jintness of family.--'l'ho fi1.ding as to joiutness 01 separation of.i 

II 
a Hindn family.10 

1. R T.ah. 367. 
2· 64 I 0. 4~8; 8 l ah 3'>. 
3· 92 I. C', 600. 
4· 76 I. C. 104q. 
5 I 'P. R, 19\9, 
6 107 I. I) 490. 
7. 16 I. 0 811. 
R 3 LLJ 86 
9. !HI 0. 797. 

10. 1926 tah. 448 



46 THE PUNJAB CouRTS AcT, 1918. 

10. Legitimacy.--A finding a.s to lcgitiroacy.1 

11, Nuisance.-A finding as to presence or absence of nuisanco.2 

12. Negligence.--A finding as to the prosonco or 

negligence.3 

ot hcrwiso of 

13 1 t · £ t" · invari-. n enion.--A findin(l" as to the intont10n o par ws lS 

ably one of fact.4 ° 

14. W · h h 1 wai vor atver.--The question whether or not t ore as )een a 

is one of fact.5 

15. Badni transaction.-The finding as to the bndni or wagoring 

nature of a contract is one of fact.G 

16. Status.-- A finding as to a party's status as tenant is one of 

fact.7 

Remand, appeal from.--No right of appeal is provided from a 

remand under Section 151, Civil Procedure Code, or under Order :XLI, 

rule 25, Civil Procedure Code. The validity of such an order can be 

impugned in second appeal against any decision which may subsequently 

be passed by tho lower appellate Court.8 But an appeal from an order 

of an appellate Court remanding a case under Order XLI, rule 23, Civil 

Procedure Code, do:~s lie in all cases except those in which absolutely no 

right of setond appeal against tho appellate decree is given in the body 

of the Code or by any other law.9 In tho above noted case the test to 

determine whether a particular remand under Order XLI, rule 23, Civil 

Procedure Code, is open to appeal or not has been h.id down by Sir Shadi 

IJal C. J. in the following words:--"Supposo the Court instead of making 

an order of remand passed a decree on the strength of tne adjudication 

contesting th~ order of remand wouH thoro bo a second appeal from that 

~ decree? If a second appeal would lie from the decrae then 

tl order of remand is appealable otherwise not". Right of 
le b h t 

1 is determined by what the Court purported to do and not Y w u 
a.ppea. 

1 60 I. 0. 876. 
2. 46 1. 0. 42R. 
s. 107 l. 0.702. 
4;. S L<.~.h. 88!l; 65 I. 0. 746; 96 P. R. 1916. 
5 r;9 I C. 607. s: 7R T. 0. 1032, 
7. 22 P. L. R. 169.. 
S. A L. "L. J. 153; 48 M 713; 3 B. 490; B Pat 160,381. 
9. 3 Lah. 218 F. B. 
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tho Cuurt ought to have dono. Therefore where a remand purports to be 

made under Order XLI, rule 23 thoull'h it should have been made under 
' 0 

rule 25 or Section 151, Civil Procedure Code, au appeal is competent.1 

When the appellate Court orders a remand without stating under which 

provision of law it is made it should be doomed to have been made under 

Order XLI, rule 23 and not under Section 151, Civil Procedure Code, 

Such a remand would, therefore, be appealable.2 

New plea in second appeal.-Where a plea was not taken in either 

of the courts below it will not be permitted to be niged for the ti rst time 

in second appeal.3 But a pure question of law arising out of the findings of 

tho Courts below and which can be decided without further evidence may be 

allowed to be taken for the first time in second appeal.4 :b,or instance the plea 

of res judic~ta being a question of law may be raised and entertained in second 

appeal even if it was not taken up in either of the Courts below.5 

Sub-section (3), object of.-The object of the legislature by en

acting this sub-section is to make exception in matters of second appeal 

regarding a question of custom 0 r usage of sufficient importance and to 

allow an appeal on evidence also.6 In a second appeal the question of 

custom must be confined to tba.t set out in the certificate granted by the 

District Judge. 7 

Certificate of custom, grant of.-Tho certificate contemplated by 

this sub-section should be grantod only when the lower appellate Court 

can certify that the evidence regarding custom is so conflicting or uncer

tain that there is such a substantial doubt regarding its existence or vali

dity as to justify a second appeal.8 Where there is absolutely no evi

dence regarding custom no certificate can be g-ranted under this sub-section.9 

When a certificate does not comply with the requiraments of this sub

section it is invalid and will be ignorod.10 Rejecting an application for 

l. 107 I. 0. 284; 1928 l.ah. 763 
2. lOfi 1. 0. 84.2; 44: All. 1761 492. 
R. 1923 Lab 63; 20 I. o. 22. 
4 44. 0. 47; fi6 I. 0. 4.66. 
6. 47 I 0 685. 
fi SLab. 218 F. B. Per Abdul Raoof J'. 
7. S Lab 844. 
8. 82 P. R. 1916; 6 Lab .. ass. 

9. 96 T 0 896 
10. 82 P. R. 1916. 
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grant of custom certification with the single word "refused" is not a 

sufficient compliance with the provisions of this section.l 

Certifice when necessary.--A. certificate of custom is absolutely 

essential when a qustion regarding the valiJity or existence of a. custom is 

involved in the secon 1 appeal2 A finding that parties are governed by 

custom or personal law cannot be attacked in second appeal without the 

requisite certificate.3 A merca'J~ile uRage is a custom within the meaning 

of this sub-section and a certificate is necessary to contest a decision in 

second appeal on a q11estion of mercantile usage.4 Similarly a question 

relating to the grazing righcs claimed by the tenants of tho village over 

the shamilat land by virtue of custom, is a question of custom as contem

plated by this sub-section and cannot be taken up in second appeal with

out the necessary cerWicate.5 Though ord. inarily a question of burden of 

proof is a question of law, where it involves a question of custom it cannot 

be ::.gitated in second appeal without a certificate.6 The question whether 

a particular person is or is not a legal guardian of a minor under the 

customary law is pre-eminently a question of custom and requires a cer

tificate to be agitated in second appeal:7 A respondent, however, is 

competent to agitate a question of custom in second appeal without a cer

tificate under this sub-secti.on.B 

Certificate when not necessary.--Wben the question involved in 

the second appeal is not the validity or existence of a. custom but whether 

the validity or existence of a custom was a question properly before the 

Court of first appeAl no certificate would be needed.9 It is clear that no 

certificate would b(' r£>quired when the f'econd appeal has been lodged on 

the ground thot the lower appellate Court has failed to determine a par

ticular issue involving qu~>stiot: of custom for such a ground cannot he 

said to be directed against a decision regarding tho validity or existence 

of a custom and is good ground for second appeal under Section 41 (1) (c).10 

1. 611 I 0 f215. 
2. 100 P. B. 1917; 88 I. 0. •91; 9. Lah. 167; 80 I. 0. 5Z7; 2 IJah. 6. 
R. 3!l T C 2l9; U P. P, 1918. 
4. 91 I. c 606, 
5. flS L C. 751. 
6 2 Lah.167. 
7. 2 L L. J S99; 1925 Lah ll!l9, 
ts. 76 [. c 10. 
!l. S4 P R. 1916. 

10 . t928 Lah. 2b7; 22 P. R. 1916. 
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In such a case the Court of second appeal has power to remit the case 
for redecision on the point of cnstom.1 In a snit for declaration that a.n 
alienation by a widow is not binding on his reversionary rights no question 
of custom can be said to be involved and a second appeal would be compe
tent without a certificate.2 Where the question of custom arising in a 
case is well established and the partiE's are not at issue as to its existence 
there can be necessity for a certificate.8 'Vhere a judgement of the lower 
appellate Court proceeds on a point which was neither raised in the 
pleadings nor put in issue and the determination of which w~t.s not essen
tial for the decision of the case, no certifica.to n"e i be filei with tie me
morandum of appeal in second appl'a1.4 

Remand.-There can be no appeal withont the requisito certificate 

from an order of remand passed under Order 41, rule 23, Civil Procedure 

Code, where the question involved is one of cnstom.5 But no certificate 

would be needed where the remand is not of the whole case under the above 

provision of law but only certain issues involving a question of custom are 
remanded. 1' The provision as to certificate " observed Scott Smith J. in 5 

L. 268. 11 was only intended to apply as a condition precedent to the filing 

of an appeal and not as a condition precedent to the challenging of a 

finding on a question of custo'll remanded to the lower appellate Court. 

Once an appeal has been legally instituted in this Court, the appellant 

can contest at the hearing any findings of the lower appellate Court (other 

than findings of fact) which are against him so long as he has taken 
exception to them is his grounds of appeal.'' 

Revision.-The legislature has left the granting or withholding of 
certificate regarding custom to the discretion of the lower appellate Court 
and so long as that Court exercises the jurisdiction thus conferred the 
High Court will not interfere in revision with the exercise of such discre
tion.5 But when the lower appellate Court refuses to grant certificate on 
the erroneous ground that no question of custom arose, there is a failure. 

1. 22 P. R 1916. 

2, 92 I. 0. 721;. 

3, 19!U Lab. 289. 

4. 9 Lah. 96. 
5. 73 I. c. 65o. 

6. 69 I. 0 • '25. 
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to ex~>roise jurisdiction vested in the Court by law and the High Court 

will certainly interfere in revision.1 

Limitation.--When a.n application for grant of oar tifioa.te regarding 
custom is filed after the expiry of thirty days, the Court to whom snob 
application is made before dismissing th~ application should consider 
whether or not there was sufficient time for not presenting it 
within time.2 An appeal was taken to he 'within time where it was filed 
beyond time on account of delay in obtaining a. certificate and the appel
lant explained her delay in applying for the certificate as due to the fact 
that she did not know that it was necessary to file such certifioatA until 

she was so inform~d by a. lawyer a.t La.hore.3 

Sub-Section (l)--r his sub-section merely restricts 1 he grounds on 
which a second a. 11 peal can be entertained to those mentioned in Section 

41.4 

42. (1) No second appeal shall Jie except on the grounds 
mentioned in section 41. Second appeal 

on 110 other 
groTinds. 

(:>) No second appeal shall lie in any <iUit o£ the nature 
. ·N-o second a.p- cognizable by Courts of Small Causes when the 

peal in certain amount or value of the subJ'ect matter of the 
snits. original suit does not exceed five hundred 
rupees. 

Sub-Section (2). 

Suit nature cognizable by Courts of small Causes.-These words 
refer to the natnr f th . d . e o e SUlt an not to the fornm. Therefore where a 
rent Sult for Rs 2:;0 . fil d b f . 

• v 1s e e ore a. second e-la.ss Sub-Judge hav10g 
small cause powers only upto its. 50 and a. decree is passed which is 
confirmed in appeal d 1 • • no seoon appea. W011ld be competent as the s01t was 
of the nature o£ small causes.5 

1. 18 P. R. l'HS ; 67 I. 0. 75\l. 
a. 9'J r. o. 952. 
8, 1 Lab. 246. 
4. 3 Lah. US. 
6, 61 B. 867. 
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Execution proc:eedings.-No second appeal is competent from an 
order pa.ssed in execution proceedings where the value of the suit which 
resulted in tho decree was below Rs. 500 and the amount was of a. small 
cause nature.1 

43. • * * * 
Repealed by section 2 ( 4) of Punjab Act, IV of 1. 919. 

44. 

, - Revision. 

The High Court may call for the record of any case 
which has been decided by any Court subordi
nate to it and in which no appeal lies thereto, 

and if such Subordinate Court appeus :-

V/Ca) to have exercised a jurisdiction not vested in it by 
law ; or 

\/(b) 

\.,/· (c) 

to have failed to exercise a jurisdiction sg vested ; or 

to have acted in the exercise of its jurisdiction ille
gally or with material irregularity ; 

the High Court may make such order in the case as it think 
fit. 

NOTES. 

Ingredients ~f the Section :--

(1) Revisiona.l power is possessed by the High Court and no other 
Court. 

(2) The use of the word ' may ' denotes that the exercise of revisional 
power is discretional with the High Court. 

(3) Revision lies from a. oa.se which has been decided. 

(4) That the case must have been decided by a. Court subordinate to 
the High Court. 

(5) That the case must not be appealable. 

1. 1928 Lah. 718. . ·-' 
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(6) The Subordinate Court must have erred 
follo"'ing 

in one of the 

ways:--
l "' . or 

(i) It must have exercised a jurisdicion not vested in it by a ' 

. . d' l•t b"' la"' ; 
(ii) It must have failed to exercise Juns lotion vested in " 

or 
. . l allY or 

(iii) It must hove acted in the exercise of 1ts jurisdiction tl eg 
with material irregularity : 

stood 
Jurisdiction, meaning of.-The term jurisdiction must be und~r ac-

in its bro'ilod legal sense signifying the power of administering justlC~orl
cording to the mea.ns which the law has provided and subject to the t 
t t' . . d' . l h . lllust no a 1ons 1mposed by the la.w on the JU 1c1a aut onty.1 The terlJl t 
be confined to the territorial or pecuniary limits of the powers of a Co~ 

. ti S ln 
or to the nature of the class to which the oa.se belon<rs It imp 0 • 

o • 't ve 
addition the questions of this kind, the presence or absence of a posl ~ h 
authority or power conferred by the law upon tribunals in cases "'hlO 
satisfy the other conditions referred to.2 

Revisional jurisdiction, nature and extent of.-The revis
ional power of the High Court is not an inherent power but is 
one conferred by statute.B This power, as is clear from the nee of the 
word' may,' is discretionary in its nature and the High Oourt is not bound 
to exercise it in every case where a lower Court has erred on a Point 
of jurisdiction. The High Court will not interfere unless the error on nhe 
point of jurisdiction has resulted in a failure of justice.4 But once the 
Court assumes the revisional jurisdiction conferred by this section on any 
of the grounds specified therein, there is no limitatien imposed upon the 
power of the Court as to the mode of disposal. The section is in tended to 
arm the Court with the power of remedying injustice in cases not subject to 
appeal under certain specified circumsta.nces and therefore where the 
grounds of the jurisdiction are established and a fit case shown for the 
exercise of its powers, there is uothing in the section to preclude the Court 
from disposing of the case itself because points of fact and not points of 
law are involved.5 

1. 7 A. 845. 
:a. 8 A. 519, 
S. 28 A. 554, 
4. S6 P. 8.. 1902; 68 P. W. B. 1912; 2 L.t..J. 673. 
6. 4L P R. 1898; 2 P. B. 1907; 16 P.R. 1907. 
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' r: ~ase") 4(!fi ~~!!_()..!!__~!__--:-The dj§.tinotLo_!!_1Q\;_Jy_e_eJL:J,..~CMO.'_I\ll.Q...JL:.B.lliC. 

l1as ?eon clearly b_ronght qut b;r Sir _Shadi La.l, G. J.,.in. ... a_ La.h-2SS.._F_..B. 
and to quote his.Jo_rdship_in tJ.r;tenso will ia_cilita.t-~ .th.e .. cle:u:_unders.ttw..ding_oj 

_tho distinction. "It is beyond questi.on" observed his Lordship, "that case 

is not synonymous with suit. Whi~'l.Ql'~_.auit-is • .a._ca.se jt_cauno.t .. )J.o. saifl 

.t4_at ov_~!".Y. co._soJ~ .. !\. f.l\lit .. Tho word case is more comprehensive expres

sion and includes not only a suit but other proceedings which cannot be 

described as a snit, c. g., proceedings under the Guardians and Wards 

Act, Probate and Administration Act, Succession Certificate Act, Provin

cial Insolvency Act, Religious Endowments Act, etc. But can a branch of 

a suit be regarded as a case within the meaning of the section? I would 

answer the qttestion in tho negative. Their Lordship"l of the Privy Coun

cil have observed in 4:0 M. 793 P. C., that no dofinlition is to be found in the 

Code of the word case. It cannot in their Lordships' view be confined to 

a litigation in which there is a plaintiff who seeks to obtain particular 

relief in da.nages or otherwise against a defendant who is before tho Court. 

It must, they thinlt, include an e:c-parte applic:ltion such as made in this 

case praying that persons in tho position of trustees or officials should 

perform their trust or discharge their official duties" 

lnterlocutcry orders.-Thore is a serious conflict o£ authority as to 

whether an interlocutory order is a case within the meaning o£ this sec

tion or section 115, Civil Procedure CcdP, which corresponds to 

it. The view of the Lahore Bir h Court is that an jnterlocutory order does 

not, constitute a case within tho meaning of this section and is not there

fore open to revision.l The reasoning for thiR view is that orders passed 

in a pending case are nnt orders passed in a caBo which has been decided 

by a Suburdiuate. Court.2 A distinction has, however, been drawn as re

gards orders passed on applications for t:~et ting aside ex-parte decrees for 

restoration o£ suits dismissed in default [l.nd they havo beeu held to be 

open to revision . .'J The view of the All ahab:td High Court is in accord 

with that of tho Lahore High Court. But Bombay, Calcutta, 1\Iadras, 

Patna, and Rangoon High Courts hold the contrary view. Chief Co\,rt of 

Oudh uncl J udieial ConlruiEsioller's Court at Nagpur are also of the 

latter view.4 
1 6Lah.~SqFB 
2 )07 I C 3\l6 per 'l'ek Chand J, 
3. 7 Lab 1tiJ · 98 I. C. 830. 
4. ~1"3 A. 5114 F B.; 14: c 768· 1'2 0 12R; 54 c 10'l8; 7 B. 341 F. B. 46 \f. F,7.J:; 

44 I C. £91 (l'at.); 1 R. ~?ilt; 111 I.O. 163 (0udh 1 F.~.; 106 I 0. 57 (Nt~g;. 
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Instances of interlocutory orders. 

1. A refusal to issue inten·ogatories for the examination of witnesses 

does not amount to a case but is only an interlocutory order and therefore 

is not open to revision according to the view adopted by the ~ahore High 

Court.1 

2. An order of a Court refusing to stay the trial of a suit under Section 

10, Civil Procedure C0de, is not revisable as it is only an interlocutory 

order.2 

3. An order granting an application to sue as pauperis an interlocutory 

order and therefore not open to revision.8 But in some cast1S it bas been 

held that an order rejecting such an application is open to revision.4 

4. No re>ision lies from an order of 1·emand as it is only an interlocu

tory order.5 

5. A decision by a Court that it has jurisdiction to try a suit is an 

interlo<\ut.ory order and therefore not open to revision.6 

6. An order setting aside an award and directing that the suit shall 
proceed.7 

Wrongful assumption or refusal of Jurisdiction.-This section 

enables the High Court, in a case in which no appeal lies, to call for the 

record of any case i£ the Court by which the case was decided appears to 

have acted in the exercise of jurisdiction not vested in it by law, or to 

have failed to exercise jurisdiction vested in it or to have exercised its 

jurisdiciion illegally or with material irregularity or further enables it to 

pass such an order in tho case as it may think fit. It will thus appear 

that the section applies to jurisdiction alone, the irregular exercise or non

exercise of it or the illegal assumption o£ it. The section is not directed 

ngainet conclusions of law or fact in which the question o£ jurisdictiQn is 

not involved.S ·when a Court entertains an objection under Order XXI, 
l. 69 I. C. 417 (Lab . 
2. 4 L L J. 426, Contra vide Ill I. C. 163 (Oudh) F ,B. 
13. f!7 P R 1912. 
4 9~ l. C. 879 tLah ; 105 I 0.130; 62 M. L. r. 830 Contra 48 A. 493; 29 P. L. 

R 229. 
n. ll9 P.R. 1912; 14 I. 0 793 (Lab.) 
ll 5 Lab. 2RA F. B. 
7. 26 P. L R 263. 
i:i. 40 M. 798 P. C.; 76 L 0. 487. 
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mle 58 in execution of a mortga~·) decree which objection cannot be raised 

owing to the fact that no att:t.chmant is necess:~.ry in execution of a mort

gage decree, tho Court assumes a jurisdiction not VCi!ted in it by law and 

the order is thus open to rovision.1 Wh·m a Court rejects objections to an 

execution sale on the ground that the auction purchaser was not brought 

on the record within 30 days, it refuses to ~xercise jurisdiction vested in 

it by law and the order is open. to revision.2 .A!!~~-q~_dis:tnissALoL 

~~!'peal on the ground th:~.t the agont preferring it ha~. ~o. -~l_!.~h-~!!~Y. t9 
_do so~~der hi~ power. i)_£ .~ttgr!)._ey:~mo.un-ts- ~t~ . .fail~re. to J~xe.rcis!l..j ur.il!~~c,
P!on yestr>d in the Court and is therefore revisJ.ble.3._~ffiili-1'!.y ... JY4~!:~ .a . 

_Q_~~.r.t"~vith all fact!J before it _roius~i! to ex.erci~e it;~ discretionary powers, . 

-~~-~ oz:der is liable to reversal in .revision.4 

Illegal or irregular exercise of jurisdiction.-Where a Court has 

jurisdiction to decide tho question before it and in fact decides it, it cannot 

be said to have acted in tho exercise of its jurisdiction illegally or with 

material irregularity merely b!Jc:l.ui!e it has co:ne to an erroneou:~ decision. 
The Courts have jurisdiction to decide ~r:~ng as well as right and their 

dt>cisions cannot be challenged in revision.5 Material irregularity implies 

only the committing of an error of procedure ,vhilst acting illegally means 

something more. One thing is clear, namely, that, an irregularity is 

SOinothing less than an illegality and before the Court will iottlrfere, it 

must be shown to be matarial, that is an irregult1.rity which h:~.i! p1·ej udicial

ly affected the merits of the case. (Woodroffe & Amir Ali's Civil Proce

dure Code). 

Instances of illegal or irregualar exercise of jurisdiction. 

1. ...A. wrong allocation oL~!.!!..!kit_Qi .. l!J:oiif.'.i:Ln...ma..ter.i.aLir.r.eg.ulluity . 

..iJw:.if.yin.g..intar.fe.t!mca..in..re:v..ision .6 

2. .D!.sl!lis~g.l...of.a._su.it.for._uon-appea,.r>~once of parties-on. .the da.y .fixed 

.for-delivery of. judgment.7 

I. oR P. R.19tR. 
':.! 10q I c. Hll1. 
a 99 T. o. 960. 
4. 10 P.R. 1914. 
5 11 0. 6 P. 0.; 10M. 7~9 P.O.; 108 I. 0. 701; 9 L. Rllq; 107 I. 0. 278. 
n 94 I. C. 117; 64 L o. 91; 41 P.R. 1898 OontrtJ 92 I. C. 46. 
7. 100 I. 0. 672. 
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' I Givino"" a finding based on no evitlonoo on tho v 3. 
r.~cOI·d or hasod on 

7n· ectural grounds.1 

· t toments . 4. Failure on the part of tho Court to nottco s l 
of witnossos 

on record.2 

/5. · on it a Puttmg Irnorinrr important documentary ovidonco or 
0 0 

.p.crvers.el:f...ewulru!ll.lijD ~.rpr.Q.~a.tion.3 

- / . l a no.rdian aml v 6. Pe.ssinrr a decrHo on a compromise entered mto )y g ch 
" o.s to whether su iitem of a minor party without making an enquiry 

compromise was beneficial to the minor or not.4 

j O c. tho real point in 7. Failure on the part of a Court to take notice 
the case and to give decision on it.5 

,j 8. An appellate Court setting up an entirely now ca.so for II. pa.rty.o 

/9. C . . . h 't rocecds on a A ourt commlts a. material uregulartty w en 1 P 
misunderstanding of the pleadings.7 

/ 10. A Court commits material irregularity when by taking a wholly 

erroneous view of the frame of the case and by misunderstanding tho 
plaintiff's case gives a wrong decision.8 

/11. Omission to consider a question of estoppol.!J 

j 12. Failure or refusal to determine a question of limitation.10 

/13. A Court of appeal commits material irregularity in the exercise 

of its jurisdiction if it goes outside the merits and considers a tuchnical 
point not raised in the original plea.ding.11 

"14. An order refusing to set aside an award when tho referon.ce is 
made in a pending case is revisa.ble.12 

1. 96 I 0. 2417; 50 I C. 805. 
2 26 P. L. R 1Qlf:. 
s. 106 P. R. 1~08 
4. lOii P.R. 1889. 
6 . 1C6 I. 0 ~26. 
6 98 L. C. 867 
7: 1927 ( a.h.9~6· 
8. 13 P.R. 1 • 
9 60 I. C 716. 

10. 101 P. R 0i!l8tA; 55 I. C. 115. 
1l 14 I. C. I 0 · 
u: 11l l. c 115 
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15. A revision is competent against a decree passed on an award 

when the Court which passed the decree has committed an error in 

procedure or h<>.s misused the jurisdiction prescribed by Civil Procedure 

Code.1 

''· 16. :Material irrE-gularity on the part of the Court in dealing \Vith 

objections t.o au award of arbitrators is a good ground for revidion, though 

it is no ground for revision that the arbitrallDr himself has 'been guilty of 

some misconduct and that the Cout·t has wrongly adjudicated upon the 

objectiona raised regading that misconduct.-~ 1!!!!.~ .. -.. ~!lt!I~~-~~~A.~~i<!e • 
. the o9j."Jctio.u.s .. r!loised ag~inst ~11 award .. has .. been heln to be .material··· 
.iJ:.~:agularity justifying interference in reyis~on)l 

·, 

\/ 17. It is a. material irregularity on the part of the arbikator to base 

an award on his private Anquiry unless he has been given such power in 

the agreement.4 

18. It is a material irregularity on the part of a Co~rt to decide the 

objections to an award without giving the objector notiGe of the date fixed 

for hearing objections.5 

19. An arbitrator is guilty of an illegality if he receives documents 

from one party and bases his award upon them without affording an opport

unity to the other party of seeing those documents and of meeting .the co.u. 

jl].usiuu..s.Ji.Qducib le ... thorcfrom.6 

Error of law.-Mere error of law is no ground for revision unless a 

question of jurisdiction is invovled therein. It is settled la\v that where 

a Court has jurisdiction to decide a question, it cannot be said to have acted 

illegally or with material irregularity in the exercise of its jurisdiction merely 

because it has come to a wrong decision.7 For instance a Court has ample 
powers conferred on it by Order VI, rule 17, Civil Procedure Code, to allow 

amendment of pleadings and where it after examining the arguments 

advanced on both sides grants leave to amend the plaint the High Court 

will not interfere with its discretion in revisions even though its conclusion 

1. 189 P. R 1~02 F. B. 
2. 78 P. R 1916. 
s. 10q I C. 604: 
4. 1928 La.b. 1558. 
6. 64 I. 0. 894: 
6. 64: r. c Bo'l. 
1. no. 6 r. o. 
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may be wrong in la.w.1 Similn.dy a Court ha~ jnr~sdicti~n to deoidon-
. f li · · d '£ · £ lyincr 1ts mmd rnvos a wron., 

the question o m1ta.t10n an 1 1t a ter app "' "' . . . 
decision on the point there i!Ulo illegality or m_at_rrial irregul~n~Y.. JUstifY-'"·-

. f · · · · ti' 0£ a document 1s e1ther~a. 
!Pg mter erence 1~rev1S10n~2. Misconstrue on . . . . 
51uestion of law. or_.oj.J~LbutJlo.t_~_cas~.-oiJnaterial icregul~rity. Justifying 
· f · · · " I th PunJ'ab Chief Court, that 
1,nter eronce m rovlsion ... , t was held by e 

f - · · · t ted a decision as "ovorn-
the mere act that a Court has m 1ts 1udgmen no o 

ing the case while in fact thgt decision is Mt applicable is not a mater· 

ial irregularity.4 But a contrary view was expressed in an oarlit-r ruling 

of the same Cou rt where it held that the roisapplica1 ion of a ruling is a 

waterial irregularity.5 The former opinion, however, seems to be more 

correct and bas also the weight of authority. Interference in rnvision is 

not right where there is no irregularity in the proceedings or error in the 

procedure or a misuse of jurisdiction and the decree of the Court is passed 

in accordance with award.6 The rejection or acceptance of an award is 

ordinarily not open to revision as the order disposes o£ a question of laW 

and thud the order even i£ wrong cannot be called a material irregularity.7 

Dismissal of an application for the amendment of a decree is not a material 

)rregularity justifying interference in revision.$ But in a recent ruling 

J ! reportui as 103 I. C. 737 Mr. J usti ce Addison has held that to amend 

\~ '. ·~ander Section 152, Civil Procedure Code, a. decree which is in accord. 
··""\ 'l h"' . OJ"-·· (ance w1t1 t e Judgment 1s a material irregularity and the order of amend-

ment is open to revision. 

Second application for revision.-A secoud application for revision 

is competent where the previous ono has been dismissed in de£ault.9 But 

whP-re tho previous application was dismissed on merits the second appli· 

cation is uot maintainable.10 

1. 105 I C. 701. 
2 9~ I C. 85o; 103 I. 0. Ufl. 
o 1C8 T. C. 373; 106 P. B. 1908; 20 P, :B. 1911. 
4. 18 P. L. R. 1915. 
5 4.6 P. "B. lll09. 
6. 9 P. B. 1913 
7. 117 P. B. 1916; 66 P. B. 1915. 
8, 26 I. C 808. 
9, 110 I. 0. 883; 64 P. B. 1901 F. B. 

10. 114 P. B. 1901 F. B. 
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Conversion of appeal into revision.- \Vhero in a. case not open to 

. appeal, an appeal is filed, the High Court is competent to treat the appeal 
· ns n. revision .. 1 

Other re:nedy open.-Ordinarlly High Court will not interfere in 

r('vision w 11ere another remedy is open to the petitioner.2 It is the 

goneral,_p.olia.y..._of..la.w_ruul,'\.l.§.IJ~! .P.'::I!o.£tJO£~.Oi the High Court to interfere on 

tho rnvision side in tho intere~ts of justice only in those c:J.ses where there 

is no other remedy or the remedy is so .o.umbrous or expensivo .that to 

refer tho a.p pollaut to it is t:J.utamoun t to denying him the relief. 3 Thus 

it las boon rdpoa.te.::lly laid down that au s pplicnti•m for rovision against 

an order does not lie when the order complained of ma.y be made the 

subjc.ct of an appeal from the decree iu the suit.-1 Thus an order direct

ing the plaintiff to make up the deficiency in Court-fee by a certain date 

is not open to revision because if for non-compliance with the order the 

Court rejects the plaint, the order of the C:.mrt rejecting the plaint would 
amount to a decree and as such would be appeala.ble.5 An order under 

Order XXI, rules 98, 99, 101, Civil Procedure Code, is not open to revision 
because the party aggrieved has a right to bring a suit nuder Order XXI, 
rule 63 of the same Code.6 But when tho other remedy open to the ag

grieved party is of a doubtful nature the High Court will not refuse to 

toxorcise its discretionary revisional jurisdiction.7 A I though urdinarily 

High Court; will not; int;erfero in revision where another remedy is open 

to the petitioner there is nothing in law which can prohibit it from inter

fering where grave injustice might have been done.8 

Delay.--vVhere a petition for revision is filed after a long time from 

the da.t;e of the or.::lot· complained and no satisfactory e~plana.tion is forth

coming for the delay, the High Court will not entertain the petition.9 

Cross-objection.-A respondent in a r9vision petition is not entitled to 

file cross-objections.10 

1. 
2. 
3 
4. 
6. 
6. 
7 
8. 
9. 

10. 

4n P L "R. 1915. 
~1 P. H. 1~9ft 99 P.R. 1915. 
7~P-R. I90~ 
64 p &.1905. 
69 P.R. 1912; 120 P.R 1919; 811 P R 1g11. 
128 P.L.R. Hill. 
18 A lfl~; So P.L.R. 1901 
67!.0.1145. 
18 I o. 795 Lah. 
U !.0.662 Lah. 
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Ex-parte decree, setting aside of.-It has been repeatedly held by the· 
/:I 

Lahore High Court that an order setting- J(Ade an e.c-p1~rte decree is 

revisable.1 Thus it has been laid down that- !here a Court entertains an 

application for setting aside an e..c-parte decree after the expiry of the period 

of limitation it illegally assumes jurisdiction not vested in it by law.2 But 

it is submitted that the soundness of this view is open to doubt. I~ is true 

that in such a case there is an illegal assumption of jurisdiction not vesting 

in Court but the law·ie-. well settled that the High Court will not interfero 

in revision when another remedy is open to the petitioner or when tho 

order complained of can be attacked in appeal from the decree passed in tho 

suit. Now in case where an e:t-parte decree is set aside if the decision goes 

against the plaintiff he can in his grounds of appeal challenge the com

petency of ~~«: trial Court t~-~~Ji,.asiP.Ja -.th.e ex-pade decree. Where the lower 

appellate Conrt:<>n an appeal from an order refusing to set aside an e.r;-parte 

decroe has . misunderstood and misapplied tho law it commits a material 

irregularity justifying interference in revision.8 

A 
Suit dismissed in default, rel!oration of.-It is well settled ths.t an 

order restoring a suit di~:.missed in default is not an interlo:mtory and is 

therefore revisableA But it must be remembered that suits or appeals 

dismisj:led,..for default can only be restored if sufficient cause is shown 
. "-:.... . .. ~-..,.. ...... .,; ""' 

and tb.e Courts in the absence 6£- such sufficient cause being shown are 
. . ........... . 

precluded' from invoking in aid their inherent powers under Section 151, 

Civil Procednro Code.:5 Where a Court restores a Sllit dismissed ia default 

on an application madB after the expiry of limitation it a:;sumes jurisdiction 

not vest::Jd in it by law and its order restoring the suit wouH be sot aside in 

revision.G 

Sufficient Cause. 

J 1. WherE~ no notice is given to the plain tiff and his counsel about 

the adjournrnent there is sufficient reason for the restoration of tho suit 

dismissed in default on such adjourned date.7 

1. 7 Lab.l61;l!l25 Lah. 689; 94!. a. 117; 109 I. 0. R2; 100 I. r:J. U3fi. 
2. 100 I. 0. 936; 109. I. 0. 82; !J4 I. 0. 117; 1925 Lah. tiS9. 
3. 75 I. a. 1090, 
4. 101 r. a. 895. 
5, 103 L a. 425, 
6. 86 I. o. 256, 616 . 
7. 9i:i I. 0, 245. 
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.J 2. Inability to attend on account of being an indoor patient is a 

sufficient cause for non-attendance and if the suit is dismsissed in default it 

will be restored.1 

Misjudgment on tho part of a counsel as to when his case was 

probably going to be taken up, where there is no statement that he \vas 

engaged in some other case is not a sufficient cause for absence ·when the 

caso is taken up.2 

j 4. The mere fact that plaintiff's Pleader was engaged in another Court 

at the time is not sufficient ground for restoration.3 

J 5. Dismisal of an application for restoration summarily without 

recording evidence and going into its merits is a material irregularity 

justifying interferPnce in revision.4 

./ 6. Where a party is prevented from appearing in Court when his case 

is taken up for hearing, owing to the late arrival of a train, which under 

ordinary circumstances would have arrh·ed in time to enable the plaintiff 

to appear duly, there is a sufficient cause for his non-appearance.5 

J 7. When on his case being oalled up plaintiff runs away to call his 

couns'3l and on his returning within a few minutes finds his oase dismissed 

in default there is a. sufficient reason for the restoration of the suit.G 

./ 8. When thA plaintiff attends the Court but fails to appear when he 

is called because he had gone to ease himself there is sufficient reason for 

his non-appearance and the suit if dismissed in default "should be restored J.e.7 
9, Where a plaintiff comes from a long distance to attend and reaches 

the Court in time but owing to a mistake as to the Court room in which he 

had to apper fails to put in appearance and tho suit is dismissed in default, 

there is sufficient ground for the restoration of the suit.S 

1. 1926 Lah. 521. 
2 100 I.O. 793. 
3. 101 I 0. 444. 
4:. 100 r.o. 617, 
5. 98 LC. 868. 
6, 96 r.o. s21. 
7. 96 I.O. 4:02. 
8. 96 I c. B81. 
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10. Where a person has boon added as plaintiff by tho Con.rt, his 

non-appearance in pursuance of the orders of tho Court c~n~ot entail the 

consequence of ~the dismissal of suit of the original plamtl.ff who really 

denied the right of the defaulting party to be added as plaintif£.1 

J 11. Where a suit is called and dismissed in default in the plaintiff's 

absence and the lattor appears shortly after and applies for restoration, tho 

suit should be restored.2 

Summary dismissai.-An application to restore a suit dismissed in 

default cannot be dismissed summarily. The Court must give the applicant 

an opportunity to substantiate hi!l alle~ti.<Ul~m.k\:].9 applicat.io.:a... Failure 

to do so is a material irregularity justifying interference in revision.3 

Restoration of an application for restoration or setting aside an 

ex-parte decree.-Where an application for restoration of a. suit dismissed 

in dofault or for setting aside an ex-parte decree is itself dismissed in default 

au application to restore such application is coropotent.4 

Pleader's absence.-Where a suit is dismissed in default in tl1e 

absence of both tho plaintiff or appellant and his ploa.d..~r, pleader's absence 

need not be satisfactorily explained if the plaintil or apoella.nt can give 

excuse for his own absence. If he can give a sufficient reason for his own 
absence he is entitled to the restoration of tho suit.:) 

Appeal and revision, difference between.-In an apl'cal it is tho 

right of the appellant to obtain an adjudication and one in his favour, if 
his grounds a.re made out, irrespectiv0 of the question whether substantial 

justice is or is not thereby dispensed in the case. A point of law or 

procedure ma.y in a particular case work hardship, but in an appeal tho 

Conrt is bound to give effect to it without regard to the circumstances. 

In cases of revision it is quite otherwise. No party has the rio-ht to 
t:> 

obtain an adjudicatio;l and it is entirely within tho discretion of tho 

Court to interfere or not as it thinks fit. It will not intarfero to porpetua.to 

an injustice but only to promote the ends of justice. Suppose a just 

claim is really barred by time but is erroneously held not to be so by 

1. 95 I.O. 865. 
2. '17 I.C. 901. 
3. 106 I 0. 821; 69 P.L.B.1919; 27 P."L.ll. 564; 100 l.C. 677. 
4:, 1.00 { 0. 3l.S. 
5. 34: P.L.R. 19tO; 52 I.C. 926; 113 P.B. 18'16. 
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the lower Court1 or a forfeiture clause undfr a contract which would 

work groat hardship iu a particular instance, is erroneously held not to 

apply in such a case tho Court of appeal 'vould ba obliged to enforce the 

law· but a Court of revision would ordinarily refuse to act.1 

Revision under Punjab Courts Act and Provincial Small Cause Court 

Act.-Section 115, Civil Procedure Co:'lo, is p1Lrallel to Section 44 of the 

Punjab Courts Act. Therefore tho powers of revision under the two 

provisions of law are identical. But a revision under Civil Procedure 

Code or the Punjab Courts Act is vit:l.lly different from a revision under 

Section 25 of the Provincial Small Cause Court Act. The provisions of 

Section 115, Civil Proced uro Code or 44, Punjab Courts Act do not furnish 

a safe guide for the exercise of rovisional powers under Section 

25 of the Provincial Small Cause Court Act. Powers of interference 

under Soction 25 of the Provincial Small Cause Court Act are more plenary 

than under either the Civil Procedure Code or Punjab Courts Act. While 

any error of law or procedure in tho judgment of the Small Cause Court 

confers revisional jurisdiction on the High Court under Section 25 of 

Provincial Small Cause Court Act, th e interference under the other two 

Acts is onlypossible where there has been illegal assumption of jurisdic

tion or failure to exercise jurisdiction or illog:!.lity or material irragul:l.rity in 

the exercise of jurisdiction.2 But revisional powers in either case are dis
cretionary.3 

Revision under Provincial Insolvency Act.- Tho prov1s1ons of Sec

tion lL'>, Civil Procedure Code, or Section 44 of the Punja.b Courts Act 

cannot furnish any guide for the ex:eroise of revisional powers under the 

Provincial Insolvency Act. The revisional powers of the High Court are 

described in Section 75 of the A.Jt whicll is analogous to that of Section 

25 of the Provincial Insolvency Act. Therefore the revisional powers 

nuder the two sections are identical in their scope and nature. 

( 1) g;.~-i~im.iiation for ~ appeal UBdez: 

Section 41 of this Part t~ball he ninet~~.s..f~ 
~ .. dat.e_oi.the.-dec.x:e..upp.e.aled a gai 11str. 

1. 61i P R. 1904 per Chatterji J. 
2. 66 P.& 1904; 21 B. 250 
3. 21 B. 250; 19 P.B.l901;36 P,B.1902. 
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(2) In computing this period and in all respects not herein 
India Act IX specified the limitation o£ an appeal under the 

of u.os. said section shall be deemed to be governed by 

the provisions o£ the Indian Limitation Act, 1908. 

NOTES. 

Computing period of limittion.--In computing the period of limit

ation of appeal the day on which the judgment complained of was 

promulgated has to be excluded. Moreover the time requisite for obtain

ing the qopy of the decree appealed from and that of the judgment on 

which the decree is based shall be excluded (vide section 12, Indian 

Limitation Act, 1908). The time taken in obtaining a copy of the decree 

and that spent in obtaining a copy of the judgment must both be excluded 

except when these periods overlap each other and when in fact they over
lap the time overlapped should be excluded only once.l Time requisite is 

determined not when the applicant chooses to take delivery of the copy 

but when the copy is ready for delivery provided he had notice that it 

would be ready on that date.2 But where the copies are despatched by 

post, in accordance with the rules, the period intervening between their 

completien and despatch must also be excluded in computing tho period 
allowed for an appeaLS 

8 :M.L.J.1~; 12 I. 0. 677. . 
J, I2 A· 79 and 108; 13 l; lJ, 860; 9 C. 'L. B. 293. 
~: 8 Lah. 280. 



CHAPTER V. 

SU PPLEl'liENTARY PROVISIONS. 

45. Except as other wise provided by this Part, any 
powers that may be conferred by the High Court 
on any persotl under this part may be conferred 
on such peraon either by name or by virtue of 

Mode of 
conferring 
powers. 

office. 

46. Whenever any person holding an office in the service 
of Government who has been invested with any 

Continuanc.e of h h 
powers of powers under this Part t roug out any local area 
officers. is transferred or posted at any subsequent 

time to an equal or higher office oE the same nature within a 

like local area, he shall, unless the High Court, otherwise 
directs or has otherwise directed, exercise the sama powers in 
the local area to which he is so transferred or pasted. 

46-A. 

Provisions 
regarding 
vetition-wri terf!. 

The High Court may from time to tima m:tke 

rules consistent with this Act and any other 
enactment for the time being in force:-

(a) declaring what persons shall be permitted to act 

as pe titian-writers m the Courts subordinate 
thereto; 

(b) regnlating the issue of licenses to such peroons, 

the conduct of business by them, and the scale of 
fees to be charged by them; and 

(c) determining the authority by which breaches of 
such rules shall be investigated and the penalties 
which .uay be imposed. 
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NOTES. 

High Court's powers of suerintpendence.-'I hough the rules relating 

the petition-writers do not allow an appeal to the High Court from 

proceedings and orders hold and made by tho District J uclgos nuder those 

rules, the High Court is competent to deal with such procecLlings und 

orders as thoro i::l nothing in the rultJS inconsistent with llw retention by 

the Jligh Court of it::l general pow.Jril of suptlrinL•)U .L,lnc:i) an:l conti·ol over 

Subordinate Civil Courts.1 

Grossly improper conduct, punishment for.-'ro make a petition_ 

VI riter liable to suspension cr dismissal for grossly improper conduet, it is 

11 ecessary th:,t ho should be guilty 0 £ snell c0ncluct in his capacity of a. 

etition-writcr. Therefore a petition-writer who i:J. writing or presenting a. p 0 

p cti tion acts not In. tho exorcise of hi::~ profession as o. petition-writer hn t 
. his IJrivate cap:...,_~y cannot he dismi:,;sed for grossly impropor conthlCt-. 1n 

der the rules relating to petition-writers.2 un 

4 7. (1) Subject to such general arden as may be made 

trol of list by the local Government tbe High Court shall 
('on · b b d · l of holidays. prepare a hst of days to e o serve m eac 1 

year as holidays in the Civil Courts subordinate thereto. 

(2) Every such list sh:1 11 be published in the official 

Gazette. 
NOTES. 

Hearing cases on holidays.--A proceeding held in a Civil Court o'l 

holiday is not necessarily a nullity on that ace ount. But if tbe Court 

a, isbcS to hear the case on a Gazetted Civil holiday, it must do so with tho w . 
sent of the partws concerned and cannot make them appear before itself 

0 ou . 
•thout such consent. The exem1Jtion from appearance in Court on a 

'"'1 
Ga-zetted holiday is a privilege conferred by law and unles'! it has been 

waived by the person concerned no Court can of its own motion deprive 

hiJ.Il of it. Once the consent is given tho Court's proceedings become 

1. -:12 P. R. 1888 
2. [bid. 
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legal and cannot bo impeached. Nor can they bo i mpoached except by the 

parties anu only on the above grounds.1 

47-A. 

Provisions 
regarding pend
ing proceed
ings 

All suits, appeals, revisions, applications, reviews, 
executions and other proceedings whatsoever 
whether Civil or Criminal pending in the Chief 
Court of the Punjab shall be continued and 
concluded in the High Court of Judi<:>ature at 

Lahore as if the same had been in such High Court; and the 
High Court of J ulj.icature at Lahore shall have the sarne 
jurisdiction in relation to all such suits, appeals, revisions, 
reviews, executions, applications and other proceedings as if 
the same had been commenced and continued in such HiO'h e. 

Court. 

48. * 

Repealed by Section i (4) oE Pnujab Act, IV of 19 i9. 

49 (a) In Section ll 7 (2) of the Punjab Land Revenue 
Act, 18.:57, in clause (c) "Subordinate Judge" 
shall be substituted for " District Judge '' and in 
clause~ (d) and (e) '• District Court" shall be 
substituted for "Divisional Court". 

Amendment of 
the Punjab Land 
Revenue Act, 
Punjab Tenancy 
Act, and the 
Tndlan Court 
Fees Act. 

(b) In section 99 (1) of the Punjab Tenancy Act, 1887 
l 

"District Judge" shall be substituted for "Divisi-
onal Judge". 

(c) In section 7 (v) (b) of the Indian Court Fees Act 
l 

1870, for the word "five" shall be substituted the 
word "ten". 

1 56 P. F .lSDe. See also 111 p u. 1 ~on. 
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60. For the definition of "District .Judge" in section 2 (iii) 
Amendment of of the Punjab General Clauses Act, L898, the 

definition of 
District Judge following shall be substit.uted:-
in Punjab 
General Clauses 
Act,_ 1898, I of 
18'l!j. 

"District .Judge" shall mean the .Judge of a principal Civil 
Court of original jurisdiction, but shall not include the High 
Court in the exercise of its ordinary or extraordinary original 
civil jurisdiction. 

51. In every enactment now in force, and in every 

Reference in 
existing enact
ments to Ohief 
Court. 

appointment, order, rule, bye-law, notification of 
fvrm made or issued thereunder all references 
to the Chief Court of the Punjab shall be cons
tructed when necessary as referring to the High 

Court of Judicature at Lahore. 
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Jonstituting the High Court of Judicature at Lahore for 

>rovinces of the Punjab and Delhi, dated the 51st March, 

eorge the Fifth, by the Grace of God, of the United King

de>m of Great Hritain and Ireland, and of the British Domi

nions beyond the Seas, King, Defender of the F-aith, Emperor of 

India, To all to whom these Presents shall come, greeting: 
\Vttereas by an Act of Parliament pa.ssed in the Fifth and 

Sixth years of our Heign and called the Government of India 
Act, 1~ 15, it was amongst other things enacted thaL it should 

be lawful for Us by Letters Patent to .estab!ish...a.....High..,.Geu-r.t. 
of .Iudic.a.t..~..itwl.Il¥J.exrit.o.q:_jp,,JJrit.is.lt_.,~I~~~·Jether · or not 
included within the limits of the local jurisdiction of another 

High C.mrt and to confer on any High Court so established 
any such jurisdiction powers and authority as were vested in 
or might be conferred on any High Court existing at the 
con.mencement of that Act. 

And whereas the Provinces of the Punjab and Delhi 
are now subject to the jurisdiction of the Chief Court of the 

Punjab which was established by an Act of the Governor

General of India in Council, being Act No. XXIII of 1865, 

and was conrin ued by later enactments and no part of the 
said provinces is included within the limits of tb.e local juris

diction of any High Court. 

1. ~uw know ye that \Ve, up~m full consideration of 

Establishment 
of i·ligh Cotut at 
l.ahore. 

the premi~es and of Our special grace, certain 
knowledg-e and mere motion, have thought 
fit to er ~ct a.nd estal.lidh, and by these presents 
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We do acc1rdin~ly hr Us, Onr heirs and successor::;, erect 
and establish, for the provinces of the Punjab and Delhi 

aforesaid, with effect from the date oE the publication oE these 
presents in the Gazette of India, a High Court of Judicature, 

which shall be called the High Court of ,J ndicatnre at Lahore 
and We do hereby cons til ute the said Conrt to be a Court of 

Record. 

2. And We do hereby appoint and or.lain that the High 

Constitution and Court of .Judicature . ~t Lahore shall, until 
first Judges of further or other prov1s10n be made by Us, or 
the High Court Our heirs and successors, in that behalf in 

accordance with section one hundred and one of the 
said rectt.ed GovernmentoflndiaAct, 1915,consistof a Chief 

,Justice and six other .Judges, the first Chief Justice being Sir 
Henry Adolphus Rattig-an, Knight, and the six other Judges 
being- William Chevis, Esquire, Henry Scott-Smith, Esquire, 
Shadi L'll, Esquire, Rai Bahadur, Walter Aubin leRossignol, 
Esquire, Leycester Hudson Lesli Jones, Esquire, and Alan 
Brice Broadway, Esquire, being respccti vely qualified as in the 

said Act is declared. 

3. And We do hereby ordain that the Chief Justice and 
every other Judge of the High Cour.t of . Judi-

Declar•Ltion to ca· ture at L'J.hore, previously to entermg m the 
he rna.ue by J u.J.-
ges. execution of the duties of his office, shall make 

and subscribe the following declaration before such authority 

or person as the Lieutenant-Governor of the Punjab may 

commission to receive it:-

"[, A. B., appointed Chief J usticc (or a Judge) of the 

Higll Court of Judicature at Lahore do solemnly declare that 

I will faithfully perform, the duties of IllY office to the best of 

my ability, knowledge and judgment." 
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4. And We do hereby grant, ordain and appoint that the 

Seal. 
High Court of Judicature at Lahore shall have 
and use as occasion may require, a Seal bear-

ing a device anrl impre~sion of Our Royal arms, within an 

exergue or label surrounding the same, with this inscription, 

"The Seal of the High Court at Lahore." And We Do further 

grant, ordain and appoint that the said seal shall be delivered 
to and kept in the custody of the Chief Justwe and in case of 
vacancy of the offi.ca of Chief Justice or during any absence 

of the Chief Justice, the sa.me s h;j.ll be delivered over and 

kept in the custody of the person appointed to act as Chief 

,J ust.ice under the provisions of sect.i·m one hundred and five 

of the G .vern ment of India Act, 1915; and \Ve do further grant 

ordain and appoint that, whensoever the office of Chief Jus
tice or of ti1e Judge to who·n the custody of the said seal be 

co•n rnitted is vacant, the said High Cc>nrt shall be, and is 

hereby, authorized and empowered to demand, seize and take 
the said seal from any pardon or pers JIU wh ·ms.oevar, by what 
ways and means soever the same may ~!avo come to his, her 

or their possessiOn. 

5. And We do hereby further grant, ordain and appoint 

Writs, ~te. to 
issue in name of 
the Crown anrl 
under Seal. 

that all writs, summonses, precepts, rules, 
orders and other mandatory plocess to be nsed, 
issued or awarded by the High Court of Judica
ture at Lahore shall rnn aud be in the name 

and style of Us, or of Our heirs and successQrs, and shall be 
sealed wit.h the t:Jealt)f the said High Court. 

6. And vVe do her..:by authorize and empower the Chief 
Appointment of .Justice oE the High Conrt of Judicature at 

offi.,~crs. Lahore from rime to time, as occasion may 

require, and subject to any rules and restrictions whicJ may 
be prescribed from time to time Ly the Lieutenant-Governor 
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of the Punjab, to appoint so many and such clerks a.nd other 

ministerial o:ficers as may be foun<.l necessary for the adminis

tration oE justice and the due execution of all powers and 

authorities granted and committe l to the said High Court by 

these Our Letters Patent; and it is Our furtht'r will and plea

sure, and do hereby, for Us, Our heirs and successors give, 
grant, direct and appoint, that all and every une o[ the officers 

and clerks to be appointed, as aforesaid shall have and receive 
respectively ~:;uch reasonable Halaries a'3 the Uhief J usr,ice may, 

from time to time, appoint for each office and place respective·· 

ly and as the Lieutenant-Governor of the Punjab, .::.ubject to 

the control of the Governor-General in Council, may approve 

of: Provided always, and it i~ Our will ~md pleasure, that ail 
and every tue officers aud clerks to be appointed as afor jt-aid 

shall be resident within 1he limits uf the jurisdiction of the 

said c mrt, so lo.1g as they hold their respective otlices; but 
tl1is proviso shall not interfere with or prejudice the right of 
any officer or clerk to avail himself of leave of absence under 
any rules prescribed from time to time by the Governor-General 
to Council, and to absent himself from the said li.I1its during 

the term of such leave in accordance with the said rules. 

Admission of Advocates, Vakils and Attorue!Js. 

7. And We do hera by authorise and empower the High 

rowers of High Court of Judicature at Lahore to app· ove, ad~it 
Court in admit- d nrol such and so many Advocatea, Vai<Ils an e . d H. h t, t 
~~ifs"~~dcates, and Attorneys as to the Sal 1g_ '; ·~: ~ 
attorneys. seem meet; and such Advoca.te::o, \ aklls and 

At;.~rneys shall be and are hereby auth )ri"'ecl r.o appear for the 
· · f 1 , 'd H1'gh Court· and to pleai or to act, or to plead smt..n·s o t. 1e sa1 ' . . 

d f . the said suitors according as the satd Htgh Court an act-, ur . . 
mayby its rules and directions determme and subJect to such 

rules and directions. 
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8. And We do hereby ordain that the High Court of 
Judicature at Lahore shall have power to make 

Powers of '~=Tia-h 
Court iu making rules from time to time for the qualification and 
rules for thll admission of proper persons to be .Advocates, 
qualifications, V k"l d A f · etc. of Aclvocates, a I s an t.torneys-at-law o the t'-ald High 
Vakils and Court, and shall be empowered to remove or to 
Attorneys. suspend from practice, on reasonable cause, the 

s1id Advoca~es, Vakils or Att1rneys-at-law, and no person 
whatsoever but such Advocates, Vakils or Attorneys shall be 
allowed to act or to plead for or on behalf of, any suitor in the 
said High Court, except that any suitor shall be allowed to 

appear, plead or act on his own behalf or on behalf of a co-suitor. 

NOTES. 

To remove or to suspend from practice on reasonable cause.

An Advocate or Vakil may be struck off the rolls for an offence which 

has no relation whatsoever to his character as a legal practitioner, but 

the mere circumstance that he has been convicted of an offenco does not 

make it imperative on the Court to remove or suspend him from practice. 

On the other hand it is not necessary that the act of a legal practitioner 

which is relied on for striking his name off the rolls, should have subjected 

him to anything like general infamy or imputation of bad character.1 .,A_ 

!Qgg.l.,..prn.ctition er is a,n. oflicer of._Cou.ct.. a.nd-j.usL.As .. ..h.a..enjoys-special 

p.rivil.ag.es......b.e.....i.sJu.b.ject ... to, ... pec.uliar......obligations .. not shared by .ordinary 

~_iti,z_i}JU._2 Thorofare though a legal practitioner may not like a particular 

measure of the legislature and is entitled to protest against it and agitate 

for its repeal by all lawful means, he is duty bound to obey it so long as 

it is the law of the land and an open defiance of it will render him liable to 

removal or suspension from the roll of Advocates or Vak.ils.3 

Procedure.- J?roooedings under this clause call.~t-...be.....t:llB:ar.dad-a1! 

.crimia~l ill- their Qhn.racter; th~S-Ilta.So.~J:W.t.imas...d.escx..ibed.--a.s· ~ri-mina-l· 

.he-t.-.-only ~for the. rea.son. ... that----they~.,rasulk--.ii.I,.,. pe11altie&.4 They are 

not of a criminal nature in the senso that the rules of procedure applicable to 

1. 4 Lah. 271=76 I. 0. 885 lSp. B.) 
2. I icl. 
3. Ibid, 

4. lbicl. 
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a criminal trial such as filing of o. writtun statement by the accused are 

applicable to them. Strictly speaking theso proceedings are neither Civil 

suits nor Criminal prosecutions. The High Court exorcises n. special 

jurisdiction over legal practitioners in pursuance of tho authority conferred 

upon it by the Letters Patent or an Act of the Legislature and has 

inherent power to apply such rule::~ of procedura as m:~.y en::~t1re a fn.ir trial 

of the matter requiring adjudication. What is P-SHontial is that tho parties 

concerned should have a proper uoticn and a. rtJasoua.blo opportunity to be 
heard, 

Civil Jurisdiction of the High Court. 

9. And We do further ordain that the High Court of 
Extraordinary J udicat.ure a:J Lahore shall have power to 

original Civil remove, ani to try and dot.ermine as a Court of 
jnrisdiction. extraordinary qriginal jurisdiCtion, any suit being 

or falling within the jurisdiction of any Court subject to its 
superintendence, when the said High Court may think proper 

to do so. either on the agreement of the parties to that effect, or 
for purposes of justice, the reasons for so doing being recorded 
on the proceedings of the said High Court. 

10. And W ~ do further ord~in th 'l.t a.~ appeal shall lie to 
the said High Court of Judicature at Lahore 

Ht:lieo~~~~ f~~r:n from the judgment (not being a judgment passed 
Judges of the in the exercise 1)f appellate jurisdiction in respect 
Court. of a decree or crder made in the exercise of 

appellate jurisdiction by a Court subject to the superintendence 
of the said High Court, and not being an order made in the 
exercise of revisional jurisdiction, and not being a sentence or 
order passed or made in the exercise of the power of superin

tendence under the prOvision~ of section 107 of the Government 
of India Act, or in the exercise of Criminal Jurisdiction) of 

one Judge of the said High Court or one Judge of any 

DiYision Coart, pursuant to section lOS of the Government of 

India Act, and that notwithsta.nding anything hereinbefore 
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provided an appeal shall lie to the said High Court, from a 
judgment of one Judge of the said High Court or one Judge of 
any Di vis1on High C mrt, pursuant to section 108 of the Gov· 

ern1nent of India. Act, made on or after the first day of Febru
ary one thousand nine hundred and twenty-nine in the exercise 
of appall 1.te jurisdiction in respect of decree or order made in 

the exercise of appellate jurisdiction by a Court to the super

intendence of the said High Court, where the Judge who 

passed the judgment declares the case is a fit one for appeal : 

but that the right of appeal from other judgment of judges of 

the said High Court or such of such Division Court shall be 

tf'l Us, Our Heirs or ~u ccessors in Our or Their Privy Council, 

ashereinafter provided : ,, 

NOTES. 

Effect of changes.- The first amendments provided that an appeal 
shall lie from a judgm.~nt of one judge of the High Court only when 
such Judge certifies th!l.t the case is a fit one for appeal. The second 
amendment lays down that the law enacted by the first amendment shall 
be applicable to all o.ppea.ls decid~d on or subsequent to first February 
1929. The question ma.y arise whether or not such certificate is necessary 
in respect of appeals decided before 1st Fe.brnary 1929 but after the 1st 
amendment came into force. The better ~ is that no certificate is 
necess'i.rV in rqspeot of such aopea.ls when they arise out of snits instituted 
before lOth February 1928 as it is a well settled. principle of law that 
the ... .right .. o£ J!,_pp~a.l is. not- .a mere matter _of_.p,rQg!'!i~rt;Lbut--is. a. -vested · 
rjght~_whioh _inhe.r.e.s_ig__(l. __ p.a.r.t..y.JJ;"pm .til~. QQJJllDenoeme.nt.-of."the ,action--in 
th-"-Pourt of _l~t insta_nQ~~ This view has the support of Calcutta and 
Madras 'Fiigh Court. (1928 L9.h. 627. !)5 M. L. J. notes of recent cases p. 37 
32 C. W. N, 4:30 F. B.) But the Bombay High Court has expressed a 
contrary view (1928 B. 371). There can, however, be no manner of 
doubt that in appeals from suits instituted after 10th February 1928 
a certificate would be necessary even if the appeal by the single J ndge 
of the High Courh is decided before 1st February 1929 but after lOth 
February 1928. 



76 LETTERS PATENT. 

Oral application for leave to appeai.--An oral application to the 
.Judge in Chambers who has disposed of the second appeal for a. certifi

d. 
cate that the case is fit one for appeal under this clause straight away 
at the hearing is not ori.ly competent but is preferable.1 

Application, to whom lies.--It must be remembered that the 
certificate that the case is ,1.flt ono:~ for an appoal under this clause can be " . 
granted only by the .J ndge who has decided the a.ppea.l.2 

Judgment.-The term jnngment in this clause includes any interlo
cutory judgment which decides so far as the Court pronouncing it is 
concerned whether finally or temporarily any question materially in issue 
betw~en the parties and directly a.ffectin~ the subjeot matter in snit.3 
Therefore an order refnsi.n~ Ata.y of execution i!! a. judgment within the 
meaning of this clause and aA snob open to a. Letters Patent appeal.{ 
Similarly the order of a. sin~le .Judge making an ad interim order absolute 
is appealable as a judgment under this clanse.5 

Grounds for appeai.-It is not open to an appellant to take up a 
new point before the Letters Patent Bench. If the judgment of the .Judge 
in Chambers is correc~ on all points taken up before him the Letters 
Patent Bench will not set aside the judgment.G But this does not mean 
that counsel before a Letters Patent Bench is bound to confine himself to 
arguments addressed to the .Judge in Chambers.7 Interference by a. 
J ndge in Chambers with a finding of fact by the first appellate Court is 
a good ground for a Letters Patent appeaLS 

Revision.--The clause specially provides that no appeal is competent 
from an order of a single Judge passed in the exercise of his revisions} 

jurisdiction.9 

Limitation.-.Limita.tion .. .lor~ Jl,pp.eal under~ the olanse- is--30~da..~. N 0 

memorandum of app<3JJ.l RhRll he entert.ained if presented after the expira-

1. 1928 B B71 
2. 192f; Rang. 1. 
3. 1 Lah. 848. 
4 Ibid. 
6. 27 P. L. R. 109. 
6. 89 L C. 958; 55 I. o. 988. 
7. 89 I. c 958. 
R. 6 L, L.1. 109. 
9. 6 Lah. 250. 
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tion of 30 days from tho date of the judgment or order appealed from 
unless !1. Judge in his discretion for good cause shown shall grant further 
time for the presentation of such memorandum o£ appeal(1). The time will 
not be extended under Section 4 of the Limitation Act if the 30th day expires 
on a holiday or on some day during tho vacation (2). As copy of the judg
ment appealed from is not necessary from filing appeal under the clause any 
time spent in obtaining the copy of tho order cannot be deducted in com
puting the period of Limitation for appeal. 

11. And We do further ordain that the High Court of 
Appeal from other 

Civil Courts in the 
Provinces of thl:l 
Puojah and Delhi. 

Judicature at Lahore shall be a Court of 
Appeal from the Civil Court of the Pro-

vinces of the Punjab and Delhi and from all other Courts 
subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as were, immediately before the 
date of the publication of these presents, subject to appeal 
to the Chief Court of the Punjab by virtue of any Jaw 
then in force, or as may after that date be declared subject ... 
to appeal to the High Court of judicature at Lahore by any 
law made by competent le5islative authority for India. 

12. And We do further ordain that the High Court of 
Jurh:~diction ns to Judicature at Lahore shall have the like 

Infanta and Lunatics. power and authority with respect to 
the persons and estates of infants, idiots and lunatics within 
the provinces of the Punjab and Delhi as that which was 
vested in the Chief Court of the Punjab immediately before 
the publication of these presents. 

Law to be administered by the High Court. 

13. And We do further ordain that, with respect tothe 

By the High Ctmrt 
in the exercise of ex
traordinary 0riginnl 
civil jurisdiction. 

law or equity to be applied to each case 

coming before the High Court of Judicature 
at Lahore in the exercise of extraordinary 
original civil jurisdiction, such law or equity 

1. Vide rules framed by the High Court regarding Letters Patent appeals. 
2. 2 Lah. 127; 60 I. C. 737. 
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shall, until otherwise provided, be the law or equity which 
would have been applied to such case by any local ·Court 
having jurisdiction therein. 

14. And We do further ordain that1 with respect to the 
By the High Court law or equity and rule of good conscience 

in the exerciso of t b 1. d b h H. h O £ J d · appellate jurisdiction. 0 e app lC y t e Ig OUrt 0 U 1-

cature at Lahore to each case coming 
before it in the exercise of its appellate jurisdiction, such 
law or equity and rule of good conscience shall b,) the law 
or equ;ty and rule of good conscience which tlte Court. in 
which the proceedings in such case were originally instituted 
ought to have applied to such case. 

Criminal Jurisdiction. 

15. And We do further ordain that the High Court of 

OrJiuury orh:iual 
criminal jurisdiction 
of the High Oourt. 

Judicature at Lahore shall have ordinary 
original criminal jurisdict-ion iu rel:3pect o£ 
all such persons within the Provinces of 

t'unjab and Delhi as the Chief Court of the Punjab had such 
criminal jurisdiction over immediately before the publication of 
these presents. 

16. And We do further ordain that the High Court of 
Jurisdiction as to Judicature at Lahore, in the exercise of its 

petsons. · . l . . ordinary ortgma cnminal Jurisdiction, 
shall be empowered to try all persons brought before in the 
due course of law. 

17. And We do further ordain that the High Court of 

Extraordinary origi- Judicature at Lahore shall have s,tr.a..or.di.:_ 
nal jurisdiction. · · 1 · · · .Yar.Y-~ Qrigma qrimuml jw:isd.ictl.Oll over all 
persons residing in place within the jurisdiction of any Court 
subject to its superintendence, and shall have authority to try 
at its discretion any such persons brought before it on charges 
preferred by any magistrate or other officer specially empower

ed by t1he Government in that behalf. 
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18. And We do further ordain that there shall be no 

No appeal from High 
~ourt exercising ori

gtnal jurisdiction. 
Court mn.y reserve 
point law. 

appeal to the High Court of Judicature at 
Lahore from any sentence or order passed 
or made by the courts of original criminal 
jurisdiction which may be constituted by 

one or more Judges of the said High Court. But it shall 
be at the discretion of any such court to reserve any point 
or points of law for the opinion of the said High Court. 

19. And We do further ordain that, on such point or 
High c.mrt to re\'iew points of law being so reserved as afore

r.tlse!'l ort nnlnts of law said, the High Court of J udicaturo at 
res.nvA•l h.v one or 
more .Ta•l~; •s of tho Lahore shall have full power and authority 
Court. to review the case, or such part of it as 
may be necessary, and finally determine such point or points c.·f 
law and thereupon to alt.~r the sentence passed by the court of 
original jurisdiction, and to pa8s such judgment and sentence 
as to said High Court may seem right. 

20. And We do further ordain that the High Court of 

1\ p peal from other 
Criminal Courts in tho 
Provlnc'11!l of the Pun
ju.b and Delhi. 

Judicature at Lahore shall be a Court of 
Appeal from the Criminal Courts of the 
Provinces of the Punjab and Delhi and 
from all other Courts subject to its 

superintendence, and shall exorcist~ appellate jurisdiction in 
such cases as were, immediat.ely before the date of the publica
tion of these presents, subject to appeal to the Chief Court of 
the Punjab by virtue of any law then in force or as may after 
that date be declared subject to appeal to the High Court of 
Judicature at Lah0re by any law made by competent legislative 
authority for India. 

21. And We do further ordain that the High Court of 
.Judicature at Lahore shall be a court of 

Hearins;f of referred 
cases tlnd re,lsion of reference and revision from th,~ Criminal 
c.:rimlno.l trials. Courts subject to its appellate jurisdiction, 
snd shall have power to hear and determine all such cases 
referred to it by the Sessions Judges, or by any other officers 
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in the Provinces o£ the Punjab and Delhi who were, immedi
ately before the publication of these presents, authoriz~d to 
refer ca.ses to the Chief Court of the Punjab and to revise all 
such cases tried by any officer or Court pogsessing criminal 
jurisdiction in the provinces of the Punjab and Delhi, as were, 
immediately before the publication of these pre~ents; subject to 
reference to, or revision by, the Chief Court of the Punjab. 

22. And We do further ordain that the Hight Court of 
,Judicature at Lahore shall have power to 

Hi" h 1'1o11rt mav 1 
rlirect the tranqfer of direct the transfer of any crimina case or 
a r.afle from one th Court 
Conrt to another. appeal from any Court to any 0 er 

. of equal or superior jurisdiction, and ~ls? to 
direct the preliminary investiO'ation or trial of any cnmmal 

• 1::> • t 
case by any officer or Court otherwise competent to investiga e 
or try it, though such case belongs in ordinary course to the 
jurisdiction of some other officer of Court. 

Criminal Law. 
23. And We do futher ordain that all persons brou~ht 

Off d for trial before the High Court of J udlCa-
en erf! t,... he nnni- · of its flh<~d n'"der Indian ture at Lahore either in the exerCise 

Penal Code. • · l . . . . · th xercise of . or1gma JUnsdiCtlOn, or 1ll e e 
Its jurisdiction as a court of appeal, reference or revision charg
ed with any offence for which provision is made by Act No. 
XLV of 186() called the " Indian Penal Code," or by any Act 
amending or excludin~ the said Act which may have been 
passed prior to the publication of these presents, shall be liable 
to punishment under the said Act or Acts, and not otherwil'ie. 

Testamentary and Intestate Jul'isdict ion 

24. And We do further ordain that the High Court of 
~restnmentary and Judicature at Lahora shall have the like 

lntestate jurisdiction. power and authority as that which was 
immediately before the publication of these presents lawfully 
exercised within the Province'! of the Punjab and Delhi by the 
Chief Court of the Puniab in relation to the granting of 
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probates of last wills and testaments and letters of administra
tion of the goods, chattels, credits and all other effects whatso
ever of person~ dying intestate; Provided always that noth
ing in these Lettet:"Patent contained shall interfere with the 
provisions of any law which has been made by competent 
legislative authority for India, bv which power is given to any 
other Oonrt to grant such probates and letters of administca
tion. 

Matrimonial.Jurisdiction. 

25. And We do further ordain that the High Court of 
Matrimonial ju.risdic- Judicature at Lahore shall have jurisdic
~ ~.~ilin~~ri~~~~~~~ 
and Delhi in matters matrimonial between Our subjects profess
ing the Christian religion : Provided always that nothing 
herein contained shall be held to interfere with the exercise of 
any jurisdicti:>n jn mattE>rR matrimani.al_by any Court, not 
established by Letters Patent within the said Provinc~s, which 
is lawfully posses!'led of that jurisdiction. 
, Pnwm·s of 8in,qlr, Jud,qes and Division Com·ts. 

0 li. -, .~.,)' .. -;?-6.-- And We ~o hereby de?lal"e that any function ~hich 
(:--·•-. Single Judges anrl IS hereby dtrected to be pel'formed by the 

Division Courts. H' h C t f J · L h · h 1g our o udiCature at a ore, m t e 
exercise of its original or appellate jurisdiction, may be perfor· 
med by any Judge, or by any Division Court thereof, appointed 
or constituted for such purpose in pursuance of section one 
hundred and eight of the Government of India Act, lHl!J : and 
if such Division Court is composed of two or more Judges are 
divided in opinion as to the decision to be given on any point, 
such point. shall be decided according to the opinion of the 
majority of the Judges if there be a majority but if the Judges 
be equally divided, they shall state the point upon which they 
differ and the case shall then be heard upon that point by one 
or more of the other Judges and the point shall be decided 
according to the opinion of the majority of the Judges who 
have heard the oase including those who first beard it, 
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It was held by a Letters Patent Bench of the Lahore High 
Court inL1.iill· 119 t.l;w.t if the two .Judges compo!=!ing a Division 
Bench of the High Court differ in their opinion, the de~ision of 
the appeal is regulated by section 89 of the Code of Civil 
Procedure if the appeal is from a Rnbordinate Court under the 
Code or ·any local or special statute, a ·td in all other cases the 
decision is governed by the Letters Patent. Clause ~I) of the 
Letters Patent has, however, been since amended so as to avoid 
any such occaqion of equal division of opinion among the 
Judges composing a Bench. 

Civil Procedure. 

27. And We do further ordain that it shall be lawful 
Regnlo.tion of pro- for the High Court of Judicature at Lahore 
caoding~. from time to time to make rules and orders 
for regulat.ing the practice of the Court and for the purpose of 
adopting as far as pos3ible the provisions oE the C,Jde of Civil 
Procedure, being an Act, No. V of 1908, passed by the Gover
nor-General in Council and the provisions of any law which 
has been or may be made, amending or altering the same, by 
competent legislative authority for India, to all proceedings in 
its testamentary 1 intestate and matrimonial jurisdiction, 
respectively, 

Criminal Procedure. 

28. And We do further ordain that the pr.1ceedings in all 
l?a:tnlation of pro- criminal caRes brought before the High 

eeedings. Court of .Judicature at Lahore shall be 
regulated by the Code of Criminal Procedure, being an Act, 
No. V of 1898, passed by the Governor-General in Council, 
or by sur:h further or other laws in relation to criminal proce
du~e as may ~ave been or may be made by competent legiP
lattve authority for India. 

Appeals to P1·ivy Council. 

29. And We do further ordain that am· person or personA, 
Pt)wer to appeal in may appeal to Us, Our heirs or success :r~, 

civil cases in Our or their Privy Council, in any matter 
not being of criminal jurisdiction, from any final judgment, 
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decree or order of the High Court of Judicature at Lahore 
made on appeal, and from any final judgment, decree or order 
made in the exercise of original jurisdiction by Judges of the 
said High Court, or of any Division Court, from which an 
appeal does not lie to the said Hi.Jh Court under the pr-Jvisivns 
contained in the lOth clause of these presents : Provided in 
either case, that the sum or matter at issue is if the amount or 
value of not less thanJ.O.OUO r!JI!~!t or that such judgment, 
decreeV or order involves, directly or indirectly, some claim, 
demand or question to or respecting properLy amounting to or of 
the value of not less than 10,00~' rupebSj or from any other final 
judgment, decree or order made either on appeal or otherwise 
as aforesaid, \Vhen the said High Court declares that the case 
is a fit one for appeal to Us, Our heirs or successors, in Our •)r 
their Privy Council; but subject always to such rules and order 
as are now in force, or may from time to time be made, respec
ting appeals to Ourselves in Council from the Courts of the 
Provinces of the Punjab and Delhi, except so far as the said 
existing. rules and orders respectively are hereby varied; and 
subject also to such further rules and orders as We may, with 
that advice of Our Privy Council hereafter m~e in that 
behalf. J,s_, 

30. And We do further ordain that it shall,. lawful for 
A(.lpeal lr.>•n inter

locutory judgments. 
the High Court of Judicature at Lahore at 
its discretion, on the motion, or, if the said 

High Court be not sitting, then for any Judge of the said High 
Court upon the petition, of any party who considers himself 
aggrieved by any preliminary or interlocu.tory judgment, decree 
or order of the said High Court in any such proceeding- as afore-
said, not being of criminal jurisdiction, to grant permission to 

such party to appeal against the same to Us, Our heirs and 
successors, in Our or their Privy Council, subject to the same 
rules, regulations and limitations as are herein expressed 
respecting appeals from final judgments, decrees and < rders. 
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31. And We do further ordain that from any judgment 
Appeal in criminal 

casaR. 
order or sentence d the High Court of 
Judicature at Labore, made in the exercise 

of original criminal jurisdiction or in any criminal c:~.se where 
any point or points of law have been reserved for the opinion 
of the said High Court, in manner provided by the 18th clause 
of these presents, by any Court which has exercised original 
jurisdiction, it shall be lawful for the perr:~on aggrieved by 
such judgment, order or sentence to appeal to Us, Our heirs 
or successors, in Council, provided the said High Court declares 
that tbe case is a fit one for such appeal and that the appeal be 
made und.~r such conditions as the said High Court may 
establish or require, but subject always to such rules and 
orders, as are now in force, or may from time t•J time be made, 
ref'pecting appeals to Ourselves in Council from the Courts 
of the Provinces of the Punjab and Delhi. 

H2. And We do further ordain that, in all cases d 

Rille as to transmis
llion of copies of 
eviden~tl u.nd other 
documents. 

judgment, decree, order or sentence of 
the High Court of Judicature at Lahore 
to Us, Our heirs or successors, in Our or 
their Privy Council, such High Court 
shall certify and transmit to U a, Our 

heirs or successors, in Our or thtir Privy Council, ....a_tr.ue_ 

.;md correct_ C?:QY_Q! alJ __ eyjdeJ!C_~_, __ p:r;o~eeding~,_judg~ents! 
:decreeiB and orders had or_ made,_ in su• h cal:leS appealed 
so far as the same have relation to the matters of a.J?peal, 
such copie~ to be certified under the seal o£ the said High 
Co\lrt. And that the said High Court shall also certify 
and transmit to Us, Our heirs and successors, in Our or their 
Privy Council, a copy of the reasons given by the Judges 
of such Court, or by any o£ such Judges, for or against the 
judgment or determination appealed against. And We do 
further ordain that the said High Court shall, in all cases 
of appeal to Us, Our heirs or successors conform to and 
execute, or cause to be executed such judgments and order 
as We, Our heirs or successors conform to and execute, or 
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cause t.:·}~e execut(d, sucl1 judg:nentl:l and orders as We: Our 
heirs or succe~Bors, in Our or their Privy Council, may think 
fit to make in the premises, in sucl..l manner as an:v original 
judgment, decree or decrc~tal orders, or other order 
or rule of the said High Court, should or might have 
been executed. 

E.rercise of Jw isdidion elsetrherP- than at the usual 
plcn·e of sitting of the R i.r;h Court. 

33. And \V e do fnrthr~r or·iain that when ever it 

S <·nci~tl colllmissio n 
und circuits. 

appears to the Lieutenant-Governor of 
tl1e Punjab, subject. to the c,1ntrol of 
the Governor-General m Council, con

venient that tbe jurisdiction and power by these Our 
Letters Patent, or by or under the Govenment of India 
Act, 1915, vested in the High Court of J udicatun at 
Lahore should be exercised in any place within the juris
diction of any Court subject to the superintendence of the 
raid High Court. other than the usual place of sitting of 
the said High Court, or at several sucb. places by way 
of circuit, one or more Jud~es of the Court shall visit 

such place or places acc>ordingly. 

34. And We do furth~r ordain that whenever any 

Proceedings of 
Jmlg<'s on sreciul 
oonun,ssiou or ctr
cuit 

Judge or Judges of the High Court 
of Judicature at Lahore visit any 
place under the 33rd clause of these 
presents the proceeding~ in cases before 

him or r.hem at such place shall be regulated by any law 
relating thereto which has been or may be made by competent 
h·gislati ve authority for India. 

Deleyation of Duties to qt]ice1·s. 

35. The Hi~h Court of Judjcature at Lahore may 
from time to time to make ruleE for delegat-

PoweJs to delegate · 
duties mg to any Registrar, Prothonotary or 

master or other official of the Court any 
judicial, .quasi-jnclicial and non-judicial duties. 
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CalL~ for reconls, rtc., hJJ the Goven11nent. 

36. And it is Our further will and plea!'mre that the 

High Court to comply 
vith rPqaisition!l from 
Gov~>rnment for re
cords, etc. 

High Court of .Judicature at Lahore 
shall comply with such requisitions as 
may be made by the Governor-General 
m Council or by the Li~utenant.-

Governor of the Punjab for record8, 
returns and statements, in such form and manner a~ he 
may deem proper. 

Powers of Indian Legislatures 

And We do further ordain and declare that all the pro
visions of thc::;e Our Letters Patent are 

Power~ of Indian b · t h · 
Legislatur•lSpresorved. SU JCCt I) t e legislatLV~ powet"S of the 

Governor-General in Legislative Council 
and also of the Governor General in Council under sec
t.ion seventy-one of the Government of India Act, 19t5 ; 
and also of the Governor-G~nP.ral in cases of emergency 
under section seventj'-ona o£ that Act, and may be iu all 
1·et~pects mended and altered thereby. 

In WITNESS thereof We have caused these Our Letters 
to be made Patent. 

\VITNESS Our::w!f at Westminster the 2lst day of 
March in the Year of Out· Lord one thousand nine hundred 
and nineteen and in the ninth Year of Our reign. 

\ 
' 

BY WARRANrr under the King's Sign Manual. 

(Signed) SCHUSTER. 

... ~·- --···· 



FOR HASTY REFERENCE BARE PRINT OF 
THE PUNJAB COURTS ACT'S, 

GIVEN BELOW. 

PUNJAB ACT VI OF 1918. 

(As am~nded by Punjab Acts, IV of 1919 and IX of 1922 and 
supplemented by India Act, IX of 1919.) 

PASSI!:D BY THK: Lu::uT o;NA.NT-GOVt<:RN"OR OF THE PuNJAB IN" CouNCIL. 

(Received the assent of His I-Ionou,r the Lieutenan!-Governor of the 
Punjr;-b on the 80th .lfay, 1918 atzd that of His Excellency the 

Vzceroy and Governor-General on the 12th J1tne, 1918, 
and was fb·st published in the Gazette of the 

12tit July, 1918.) 

An Act to validate all things done under the Punjab 
Courts Act, 1914, as amended by Punjab Act, IV of HH4, 
to repeal the said Acts or so much of i hem as may be valid 
~nd to enact a la.w relatin~ to Courts in the Punjab, whicll 
lS free from thJ defect described in the preamble. 

WHEREAS it appears that the Punjab Courts Act, 1~14, 
as assented to by the Lieutenant-Governor on the 15th 
January 1914 and by the Governor-General on 27th April 19~4, 
and as published in the Punj,b G,tzette on 22nd May !914, 
incll!-ded a clause, namely, clause (b) of sub-section. (1) . of 
sectiOn 39 which had not been passed by the Leg1slat1ve 
Council of the Lieutenant-Governor, and whereas doubts haT"e 
arisen as t0 the validity of things done under the said Act, 
and the amending Act, Punjab Act IV of 1914 : 

And whereas it is expedient to validate all things done 
under the said Acts, to repeal the said Acts or so much of 
~hem as may be valid, and to enact a law relating to C~urts 
In the Punjab, which is free from the defect above descnbed, 
it is hereby enacted as follows:-

PART I. 

1. (1) This Act may be called the 
Short title and extent. Punjab Courts Act, 1918. 
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\ 

(.2) It extends to the Punjab. 

2. In this Act-the exn1 easion " the 
Punjab Courts Act, 19H,,'' means w at was 

published as the Punjab Courts Act, 1914, in Part V of the 
Pu.niab Gazette, dated :i2nd May J 914 : and the expression 
"Punjab Act IV of 191·1:" means what was published as 
Punjab Act IV of HH4, in Part V of the Pt.tl•jab Goz•!tte, 
dated 20th November Ill 14. 

Definitions. 

I<:nactment of Pro- 3. (1) f(a)b:rbAe ptrovislions contai~led 
visions relating to in Part JI o- t IS c are lercby enacted 
Courts in the Punjab. and shall be deen!'ed to hove bad effect; 01{ 

and from the first day of August 1914. 

(b) 'l,he Punjab Courts Act, 1914, a!1d Punjab Act, IV 
of 1914, or so much of them as may be vahd, are repealed on 
and from the first dav of August 1914. 

(Q) All things done under the ~unjn.b Courts Act, 1 ~114, 
as amended by PunJab Act, IV of 1914 shall 

Vlllidation of nets done. b d ed to be in everv wav l'd' •. e eem . . as va 1 as If 
the Punjab Courts Act, 1~14, aR amended by Punjab Act, IV 
of 1914, had been of full force and ef-fect on and from the 
first day of August, 1~14 : 

Provided, firstly_, that any appeal. which I~ay Lave been 
. demded by the Chief Court m the ex ·. 

Provtso. of J·urisdiction purporting to be -"X rer~Isde 
h P · b "' e CIBe under section 3~ (1) (b) of t e ~nJa 9ourts Act, 19 14 

shall be deemed to have been vahdly deCJded, and shall t 
be called in question by reason of anything contained no 
this Act : In 

And se··ondly, that any appeal which before th 
' . 1 b d e com-mencement of this .Act 1as een presente to the Chief C 

un~er Section 3~ (Z) (b) of the Punjab Court~ Act, lll 14 , 0:~ 
whwh shiJuld not have b~en so. pre~eute .t 1E the said sub
section had run as set out m secti<;m H.J oE Part II of th. 
Act shall if it has. not been decided ?e t;ansferred by th~s 
said Court for dtsposal to the Dtstnct Court havin . . d' . g JUriS ICtlon : 

And, thirdly, that an.y appeal which would have lain to 
the Chief Court under sectwn 39 (1) (b) of the Punjab Courts 
Act, 19 u, but which lies to the District Court under the 
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provisions of this Act, and which if presented to the Chief 
Court at the commencement of this Act would be within time, 
shall be de'='med to bA presented within time if presented to 
the District Court within sixty days from the commencement 
of this Act. 

1. 

Rcpeul 

Definitions 

PART II. 

CHAPT .B;R I. 

PngLIMINARY. 

* 
The enactmentE:t specified in the Schedule are hereby 

repealed to the extent mentioned in the 
fourt.h column thereof. 

3. In this part, unless there is some
thing repugnant in t.he subject or context,-

( I) " Small cause " means a suit of the nature cogniz
India. Act. IX of 1887. able by a Court of Small Causes under 

the Provincial Small Cause Courts Act, 
1887 : 

(2) " Land_ suit " ~eans a suit relating to land as defined 
Imlin. Act XVI m sectiOn 4 (1) of the Punjab Tenancy Act, 

c.£ 1887. 1887, or to any right or interest in such land . 

(.1) " Unclassed suit" means a suit which is neither 
small cause nor a land suit: and 

(.J) " Value" used with reference to a suit means the 
amount or value of the subject matter of the suit. 

CHAPTER II 

* * • * 
CHAPTER III. 

THE SUBORDINATE CIVIL COURTS. 

CLASSI£S OF COURTS. 

18. Besides the Courts of Small Causes established 
Classes of under the Provincial Small Cause Courts Act, 

Coarts. 1887, and the Courts established under any 
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other enactment for the time being in force. there shall be the 
following classes of Civil Courts, namely:-

( 1) The Court of the District Judge ; 
(:3) The Court of the Additional Judge ; and 
(3) The Court of the Subordinate Judge. 

* * * * 
19. ( 1) For the purposes of this Part t_ltc Local Govern

ment shall divide the tP.rritones undet· its ad
Civil Districts. mini-tration into civil districts. 

(2) The Local Government may alter the limits or number 
of thP.se districts. 

20. The Local Government shall appoint. nR many persons 
. . as it thinks necessar · to be District. J udg<·B, 

D1str1ct Jud,.,.es. d h 11 t b t h d' · "' an s a pos one sue person o eac 1stnct 
as District Judge of that district: 

Provided that the same person may, if the Local Govern
ment thinks fit, be appointed to be Dist.rict Judge of t.wo or 
more districts. 

21. (1) When the business pending before any Dist.rict 
Additional Judge requires the aid of an Additional Judge 
JuJges. or Judges for its speedy disposal, the Local 

G Jvernment may appoint such Additioaal Judges a~:~ ma.y Le 
necessary. 

(~) An Additional Judge so appointed shall discharge any 
of the functions of a District J udgl' which the District Judge 
may assign to him, and in the discoarO'e o[ those functions he 
shall exercise the same powers as the District Judge. 

22. ( L) The Local Government may aft.er consult ati9n 
with the High Court fix t.he number of Subor
~iaate Jud~es t·J be appoint.od and w~en there 
HI a vacancy in that number may, sub.]ect to the 

Suh;,r linate 
J UU!{l'S 

rules, if any, made under sub-section (2) appoint such pe1·son 
as if:! nominated by the High Court to the said vacan(}y. 

(2) The Local Government may, after ct;msultation wit.h 
the High Court, make ~ules as to the qualifi.catwns of perseus 
to be appointed Subordmate Judges. 
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23. * * * 
24. The Court of the District Judge shall be deemed to 

District Court be the DiEltrict Court or principal Civil Court of 
to be principal original jurisdiction in the district. 
Civil Court of 
original juJisdic-
tion. 

25. Except as otherwise pwvided by any enactment for 
the time being in force, the Court of the Dis
trict J udga shall have jurisdiction in original 
civil suits without limit as regards the value. 

Original 
jurisdiction of 
.D i-;trict J ud<Pe 
ir1 suits. "' 

26. The jurisdiction t.o be exercised in original civil suits 
Pecuniary limits as regards t.he value by any person appointed to 

of jurisdiction of be a Subordinate Judge, shall be determined 
~~X~~~uate by the High Court either by including him in a 

class or grade, or otherwise as it thinks fit. 

27. (l) The local limits of the jurisdiction of a Subordi
l.ocal ltmits of nate Judge shall be such as the High Court 

jurisdiction. may define. 

(2) When the High Court posts a Subordinate Judge to 
a district, ibe local limits of t.he district shall, in the absence of 
any dircct.ion to the contrary, bJ deemed to be the local limits 
of his jurisdiction. 

28. ( 1) The Local Governrnent may, after consultation 
Special Judges with the High Court, appoint any person to. be 

and Banches an Honorary Subordinate Judge, and the H1gh 
Court may confer on such Judg-e all or an any of the powers 
conferablA under thid Act on a Subordinate Judge with respect 
to p~rt.icnlar classes of snits or ~vith respect to suits generally 
1n any local area. 

(.2) The Local G >Vernment may direct any uneven 
ll:u nber of persons inve'<t.ed with powers of the same descrip
tiOn and exercisable wit.hin the same local area under this 
sectio_n to _sit together as a bench; and those powers shall, while 
the d~rect.wn remains in force, be exercised bv the bench ~u 
const1tuted, and not otherwise. ~ 
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(3) The decision of the majority of the members of a bench 
constituted under this section shall be deemed to be t.he dcciRion 
of the bench, 

(4) Perdons on whom powers are conferred under this sec
tion and the benches constituted under this section shall be 
deemed for the purposes of this Part, to be Subordinate ,J udgeA 

29 The High Court may, by notification in the officinl 
P . Gazette, confer, within such local limits aR it 

ower to mvest . d' J d } 
Subordinate th1nks fit upon any SuLor mate u go. t 1e 
Judge with small jurisdictiC'n of a ,Judge of a Court. of Small 
Cause Coart C d · · 1 c· 11 0 C :iurisdiction auses un er r.he Prov1ncw ... ma ause ourts 
~~~~a Act, X of Act, 1887, for the t.rial of Rnits. cognizable by 

· such Courts, up to Huch value not exceeding five 
hundred rupee~ as it thinks fit, and may withdraw any jurisdi
ction so conferred. 

30. ( 1) The High Court may by general or special order 
Ed~ercise by Sub- authorise any Subordinate ,Judge to take cog-

or rnate Judge . . . 
of. ju:r:isdir.tion of mzance of, or any U1stnct ,Judge t.o transfer to 
Drstr~ct Courtin a Subordinate Junge under his control any of 
certa1n proceed- . . '· 
in~:;s tbe proceedmgs next heremafter ment10ned or 
class of thoseproceedings any specifie•l in such order. 

(2) Th~ proceedings referred to in sub-section (1) are the 
following, namely:-

r d. (a) Proceedings under the Indian Succession Act, 1865, 
lStb 1:nJ\i ~ of and the Probate and Adminit:~tra.tion Act, 1~81, 
l88t which cannot be di~posed of by District Dele

gates. 

(b) Proceedings under the Guardians and Wards Act, 
lndiu. Act, V1II 1890. 

of ltl~JO 

. (3) The Dis~rict Judge may withdraw any such pr~ceed 
mgs taken cong1zance of by or transferred to a ::)ubordmate 
Judge and may either himself dispose of them or transfer 
them to a Court under his control competent to dispose of 
them. 

(4) Proceedings taken coo-oizance of or transferred to a 
Subordinate Judge as the case ~ay be under this section shall 
be disposed of by him, subject. to the rules applicable to like 
proceedings when disposed of by the District J udgc. 
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31. (1) The High Court may fix: the place or places at 
Place of sitting which any Court under this Part is to be held. 

. (2) The place or places s:J fixed may be beyond the leo-al 
hmits of the jurisdiction of the Court. o 

(3) Except as ma.v be otherwise provided by any order 
under th1s section, a Court under this Part may be held at 
any place within the local limits of its jurisdiction. 

32. (1) Any District Judge may be suspended or re
Susponsion and moved from office by the Local Government. 

roruoval 

(2) Any Subordinate Judge may be suspe~ded from office 
by the High Court subject to tb.e confirmation of the Local 
Government, and removed from oHicc by the Local Government 
on the report of the High Court. 

33. Subject to the general superintendence and control 
Control of of the High Court. the District Judge shall 

Courts. have control over all the Civil Courts under 
this Part within the local limits of his jurisdiction. 

34. Notwithstanding anything c •ntained in the Code of 
Civil Procedure, every District Judge may by 

Power to · 'l b distribute written order di1·ect t!nr. any c1v1 usiness 
busiuos . congnizable by his Court and tb.e Courts under 
his control shall be distributed among Courts in such manner 
as he thinks fit: 

Pravided that no direction issued under this section shall 
empower any Court to exercise any powers or deal with any 
business beyond the limits of its jurisdiction. 

35. (1) The ministerial officers of the District Courts 
and Courts of Small Causes shall be appointed, 

Ministerial 
oilicors of Sub- and may be suspended or removed by the .T udges 
ordinate courts. of those Courts, respectively. 

(2) The ministerial officers of all Courts controlled by a 
Distl:ict Court, other than Courts of Small Causes, shall _be 
appmnted, and may be suspended or removed by the D1stnct 
Court. 

(3) Every appoinment under tl~is section shall be subject 
to such rules as the High Court may prescribe in this behalf, 
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and in dealing with any matter under t.his section, a ,Judge of 
a Court of Small Causes shn.ll act subject to the control oE the 
District Court. 

(4) Any order passed by a District Judge under this sec
tion shall be subject to the control oE the High Uourt. 

36 (1) A District Court ot any Court under the control oE 
District Court. may fine, in an amnnnt. not exceed-

Power to fine 
ministerial ing one month'1:1 salary, any ministerial officer 
officers. :..£ the Court for misconduct or neglect in the 
performance of his duties. 

(2) The District Court mn;,r, on appeal or otherwise, reverse 
or modify any order made under sub-sect.ion (1) by any Court 
under its control, and may of its own motion fine up to the 
amount of one month's salary any ministerial officer of any 
Court under its control. 

37. A District Court may, with the previous sanction of 
Delegation of the High Court delegate to any Subordir,ate 

District Judge's Judge in the district the power conferred on a 
PI:d~~5Act. v of District Court by Bect.ions 33, 84 and 35 of t.his 
1908 Part and section :24 of t.he Code of Civil Proce
dure, to be exerci,..ed by the Subordinate Judge in any specinP.d 
portion of the districts, subject to the control of the District. 
Court. 

CHAPTER IV. 

APPELT.JATE AND REVISIONAL .JURISDICTION 

l~ CIVIL CASES. 

38. ( l) Save as otherwise provided by any enactment for 
A 1 f the time being in force, an appeal from a decree 

ppea s rom f · · dd"t" l District Juu15es or order o a D1stnct Judge or A 1 ton~ 
or Additional Judge exercising original jurisdiction shall he 
Judges II" h C to the - 1g ourt. 

(2) An appeal shall not lie to the High Court. from~ de~
ree or order of an Additional Judge in any case m whiCh, 1£ 
the decree or order had been made by the Di~::~trict Judge, an 
appeal would not lie to that Court. 
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39: (f) Save as aforesaid, an appeal fr.)m a decree or 
order of a Subordinate .Judge shalllie-Anpeals from 

Su bordinu tt3 
J LHI!{OS. 

(11) to the District Judge where the value of the 
original suit in which the decree or order was 
made did not exceed five thousand rupees; and 

(b) to the High Court in any other case. 

(2) Where the function of receiving any appeals w~ich 
lie to the District Judge under sub-section (l) has been assign
ed to an Additional ,J udo-e, the appeall3 ma.y be prefen·ed to 
the Additional Judge. 0 

(3) The High Court may by notification direct that 
appeals lying to the District Court from all or any of the 
decrees or orders passed in an original suit by any Subordinate 
Judge shall he preferred to such other Subordinate Judge as 
may be mentioned in the notification, and the appeals shall 
thereupon be preferred accordingly nnd the Court of such other 
Subordinate Judge shall be deemed to be a District Conrt for 
the purposes of all appeals so preferred. 

40. (1) A District Judge may transfer any appeals 
Power to trans- pending before him from the decrees or orders 

fer to a Subor- of Subordinate Judges to any oTher Subordinate 
dinato Judge J d · · · 1 
appeals from u ge under his admimstratlve contra compe-
other Snbor- tent to di~:~pose of them. 
dinute Judge;:; 

(2) "rhe District Judge may withdraw any appeals so 
transfen:ed, and either hear and dispose cf it himself or 
transfer It to a Court under his administrative control compe
tent to dispm;e of it. 

(3) Appeals transferred under this section shall be diR
Pc;>sed of subject to the rules applicable to like appeals when 
disposed of by the District j ndge. 

~4) The powers conferred by this section t=~hall be exe:cised 
s!lbJect ~o such. general or special orders as may from time to 
time be Issued m this behalf by the High Court. 
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41. (1) An appeal shall lie to the High Court from 
every decree pac;;sed in appeal by any Court 

Second appeals subordinate to the High Court on any of the 
following grounds, namely :-

(o) the decision being contrary to law or to some 
custom or usage having the force of law ; 

(b) the decision having tailed to determine so.me 
material issue of law or custom or u-;ag0 havm~ 
the force of law ; 

(c) a substantial error or defect in the proced~r? 
Inrliu. Act v of provided by the Code of C1v1l 

l!JOS. ' Procedure HHJ~, or by any other 
law for the time being in f1orce whi.ch may pos~i?ly 
have produced error of defect m the dec1s1on 
of the case upon the merits. 

(2) An appeal may lie under this sectirm from an appellate 
decree passed ex-parte. 

(3) Notwithstanding anything in sub-section (1) of this 
section, no appeal shall lie to the B igh Court from a decree 
passed in app,~al by any Court subordiJJate to the High Court 
regarding the validity or the existence of any custom or usage 
unless the Judge of fhe Lower Appellate Court bas certified 
that the custom or usage is of sufficient importance, and that 
the ~vidence regarding it is ~;;o conflicting or uncertain that 
there 1s such substantial doubt regarding its validity or existence 
as to justify such appeal : 

l'rovided that an application under sub-section (3) of 
tb.is section shall not be received after th" ~>xpiration of 
thuty days from tho date on which the decree of the Lower 
Appellate Court was passed, unless the applicant. satisfies the 
,Judges that he had suflicient cause for not presentin<Y it within 
that period. o 

Provided also that in c-Jmputing the pBriod for an appeal 
under Silb·section (!) of this section. the time durin:-r which the 
application under this ~:~ub-section h:1~ been pendi~1~ shalt be 
excluded. 

42. ( 1) No second appeal shall lie except on the grounds 
d l ml:'ntioned in section 41. 

S,)COU appca 
on no oth.<Jr 
grounds 
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(2) No second appeal shall lie in any suit of the nature 
cognizable by Courts of Small Causes when the 

p~al ~!c~~~~- amount or value of the subject matter of the 
suits original suit does not exceed five hundred 
rupees. 

43. * 
44. The High Court may call for the record of any ca~e 

which has been decided by any Court t~ubordl-
Revision. nat.e to it and in which no appeal lies thereto, 
and i£ such Subordinate Court appears:-

(a) to have exercised a jurisdiction not vested in it by 
law; or 

(b) to have failed to exerci&e a jurisdiction so vested ; or 

(c) to have acted in the exercise of its jurisdiction ille
gally or with material irregularity; 

the High Court may make such order in the cas~ as it thinks 
:fit. 

44-A. (1) The period of limitation for an appeal under 
Pe1iod of Section 41 of this Part t~hall be ninety days from 

limitation. the date of the decree appealed against. 

(2) In computing this period and in all respects not herein 
India Act, IX specified the limitation of an appeal under the 

of 1903 · . . said section shall be deemed to be governed by 
the prov1s10ns of the Indian Limitation Act, ll:JOS. 

45. 
Moue of 

conferring 
powers. 

office. 

CHAPTER V. 
SUPPLEMENTARY PROVISIONS. 

Except as otherwise provided by this Part, any 
powers that may be conferred by the High Court 
on any person under this part may be conferred 
on such person either by name or by virtue of 

46. Whenever any person holding an office in the service 
Continuance of of Government who has been invested with any 

powers of powers under this Part throughout any local area 
officers. is transferred or posted at any subsequent 



90 THE PUNJAB CounT::; AcT, 1918. 

time to an equal or higber office of the .st~.me nature withi~ a 
like local area, he shall, unless the High Court, otherwise 
directs or has otherwise directed, exercise the sam~ powers in 
the local area to which he ia:~ so transferred or posted. 

46-A. 
Provisions 

regardin~ 
petition-writers. 

The High Court may from time to time make 
rules consistent with this Act and any other 
enactment for the time being in force:-

(a) declaring what person-, shall be permitted to act 
as petition-writers in the Courts subordinate 
thereto; 

(b) regulating the is!1ue of licenses to such per~ons, 
the conduct of bnsineRS b~· th~m, and the scale of 
fees to be charged by them; and 

(c) determining the authority by which breaches of 
such rules ~:~hall be investigated and the penalties 
which may be imposed. 

47. (1) Subject to such general order~ as may be made 
Oont~ol of list by the local Government tile High Court shall 

of hohdays. . p~epare a list of days to be observed in each 
year as hohdays m the Civil Courts subordinate thereto. 

(2) Every such list slull be published in the official 
Gazette. 

47-A. All suits, appealr1, revisions, applications, reviews 
executions and other proceedings wha tsoev:er 
whether Civil or Criminal pending in the Ch1ef 
Court of the Punjab shall be continued and 
concluded in tbe [-Iicrb. Court of Judicature at 

Labore as if the same had been i~ such High Court; and the 

Provisions 
rff{arJ.ing pend
ing proceed
ing:; 

Hij:!h Court of Judicature at Labore shall have t.he same 
junsdiction in relation to all 8 uch suits, ~ppeals, revisions, 
reviews, executions, applications and other proceedings as if 
the same had been commenced and continued in such High 
O·mrt. 

48. ~: 

* 



THE PuNJAB CouRTs A.cr, 1918. 91 

119 (a) In Section 117 (2) of the Punjab Land Revenue 
Amend!nent of Act, IS,j 7, in clause (c) "Subordinate ·Judge" 

the PunJ(Iob land • d £ ' D' · J d ' d · Revenue Act shall be substitute or ' 1stnct u ge an Ill 
Punjab Tena.~cy clau'le:l (d) and (e) "District Court" shall be 
Act, and the . d f D. . . l C , 
1ndian Court substitute ·or " IVlSIOna ourt . 
Fees ,\ct. 
Inuia. Act XVII 
of 18'l7 

(b) In section ~0 ( 1) of the Punjab Tenancy Act. 188 7, 
rndia Act XVI of "District Judge" shall be sub3tituted for "Divisi-
1887· onal Judge". 

(c) In section 1 (v) (b) of the Indian Court Fees Act, 
lvdia Act vrr of 18. 0, for the word '·five" shall be substituted 

1870· the word aten". 

60. For the definition of "District Judge" in section 2 (15) 
Amendment of of the Punjab General Clauses Act, !898, the 

defin.ition of f 11 · h ll b b · d District Judge o owmg s a e su stltute :-
in Punjab 
General Clauses 
Act, I8H8, I of 
18Cl8. 
Punjab Act I of 

18fl8 

"Distri?t. Judge" shall mean the Judge of a principal Civil 
Court <;>f ongmal jurisdiction, but shall not include the High 
Court m the exercise of its ordinary or extraordinary ori<Tinal 
civil jurisdictiou. o 

51. In every enactment now in force, and in every 
"Reference in appointment, order, rule, bye-law, notification or 

existing en>Ict- f0rm made or issued thereunder all references 
meuts to · hie£ t 
Court o the Chief Court of the Punjab shall be cons-
a £ J . tructed when necessary as referring to the High 

ourt 0 ud10ature at Lahore. 
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1 

Year. 

1884 

1888 

1895 

1899 

1909 

1912 

1913 

THE PuNJAB CoURTS AcT, 1918. 

THE SnmtnULP.:. 

(See Section 2 of this Part.) 

2 3 

Number. Subject or short title. 

AcTs oF THE Govll:RNOR-GRN&RAL 

IN CouNCIL. 

xvm The Punjab Courts Act·· 

XIII Ditto 

XIX Ditto 

XXV Ditto 

ACTS OF THE LIEUTENANT-GOVBBNOR 

oF THE PuNJAB IN CouNCIL. 

4 

Extent of repeal. 

Tho whole. 

Do. 

Do. 

Do. 

I Punjab Courts Amend- The whole. 
mont Act. 

I 

IV 

Ditto Do. 

Ditto Do. 
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