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Preface.
We are afraid that wo have not worked out an elaborate commentary
on the Punjab Courts Act and Letters Patent. For throughout the book

our aim has been to make it concise and readable.

For hasty roference & ba_nlz~ print of the  Punjab Courts Act is also

given.

TWO VAKILS.
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THE PUNJAB COURTS ACT, 1918.

PUNJAB ACT, VI OF 1918.

(As amznded by Punjab Acts, IV of 1919 and IX of 1922 and
supplemented by India Act, IX of 1919.)

Passep By tng LiguTeNaNT-GOVERNOR OF THE Punsas 1y COUNCIL.

(Received the assent of His Honour the Lieutenant-Governor of the
Punjab on the 30th May, 1918 and that of His Excellency the
Viceroy and Governor-General on the 12th June, 1918,
and was first published in the Gazette of the
12th July, 1918)

An Act to validate all things done under the Punjab
Courts Aect, 1914, as ammended by Punjab Act IV of 1914,
to repeal the said Acts or so much of them as may be valid
and to enact a law relating to Courts in the Punjab, which

is free from th: defect described in the preamble.

WarRreas it appears that the Punjab Courts Act, 1514,

as assented to by the Lieutenant-Governor on the 15th
January 1914 and by the Governor-General on 27th April 1914

and as published in the Punj1b Gazette on 22nd May 1914
included a clause, namely, clause (b) of sub-section (1) of,
section 39 which had not been passed by the Legislative
Council of the Lieutenant-Governor, and whereas doubts have
arisen as to the validity of things done under the said Act
and the amending Act, Punjab Act IV of 1914 :

And whereas it is expedient to validate all things done
under the gaid Acts, to repeal the said Acts or 80 much of
them as may be valid, and to enact a law relating to Courts
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o d,
:n the Punjab, which is free from the defect above describe

+ is hereby enacted as follows:—
PART L

1. (1) This Act may be called the
Short titloand exteot pypjaly Courts Act, 1918.

(2) Tt extends t0 the Punjab-

® (13
. 5. Tn this Aci—the expression t :vl;z
Definitions. Punjab Courts Act, 1914 ", means wWba

: he
published as the Punjab Courts Act, 1914, 1M Part V of t .
Punjab Gozette dated 22nd May 1914 : and the exPreBZIOS
“ Punjab Act IV of 1914 ” means what was published 2

Punjab Act IV of 1914, in Part V of the Punjab Gazetie
dated 20th November 19 14.

1qi ntained
Enactment of Pro- . 3. (D (o) The provisions €O o ed,
visions Telating to 1n Part 11 of this Act are hereby en o on
Courts inthe Paniab. 514 ghall be deemed to have had effeC

and from the first day of August 1914.

(b)) The Punjab Courts Act, 1914, and Punjab Act, TV

of 1914, or 80 much of them as may be valid, are repealed %
and fromthe first day of August 1914.

(2) All things done under the Punjab Courts Act, 1914

. 11

Validation of acts done. as amended by Punlab ACt’ v of ]91‘4’ Shai
be deemed to be in every way as valid 28

the Punjab Courts Act, 1914, as amended by Punjab Act, IV

of 1914, had been of full force and effect on and from the
first day of August, 1914 :

Provided, firstly, that any appeal which may have been

; . . 1se
Proviso. decided by the Chief Court in the exel‘f::
of jurisdiction purporting to be axercl

under section 39 (1) (b) of the Punjab Courts Ach 1914,
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shall be deemed to have been validly decided, and shall not
be called in question by reason of anything contained in
this Act:

And, secondly, that any appeal which before the cmo
mencement of this Act has beea presented to the Chief Court
under Section 39 (I) (b) of the Punjab Courts Act, 19 14, and
which should not have been so presentel if the said sub-
section had run as set out in section 39 of Part II of this
Act shall if it has not been decided be transferred by the
said Court for disposal to the District Court having
jurisdiction :

And, thirdly, that any appeal which would have lain to
the Chief Court under section 39 (1) () of the Punjab Courts
Act, 1914, but which lies to the District Court under the
provisions of this Act, and which if presented to the Chief
Court at the commencement of this Act would be within time,
shall be deemed to be presented within time if presented to
the District Court within sixty days from the commencement
of this Act.

PART IL

CHAPTER 1.
PRELIMINARY.
1. » * * *
2. The enactments specified in the Schedule are hereby

repealed to the extent mentioned in the
fourth column thereof.

3. 1In this part, unless there 1s some-

thing repugnant in the gubject or context,—

_- (1) “Small cause” means_a. suit.of the nature cogniz,
-

Repeal.

Definitions

““India ActIX of 1877, -@ble. by a Conrt of Small Causes under.

1887 t\hg*__Pth__vj_g‘c_ial_ Small . Cause . Courts Act,..



THE Punsae Courts Act, 1918.
NoTES.

Small Cause Suit.—Under the Provincial Small Causo c(mfts A.c .tj ):
Court of Small Causes can take cognizance of all kinds of smti](l?-\c‘:;es
those which are given in Schedule II of that Act. Tl{"reéor: suits of
except those mentioned in the said Schedule may be describe u‘ iar suit
the nature of Small Causes. In deciding whother or not & parf:;‘imt must
is a Small Cause onme the provisions of Schedule II of tho 801} bad High
be construed strictly. Thus it has been held by th? ‘.z\llusldail Cause
Court that only such suits are barred by the vamc.ml mt articles
Courts Act as are actually covered by the words of the differen

. . ' like the
of Schedule IIof the Act and mot those which are in substance
suits describod therein. 1.

jzance of
The following aro the suits cxcopted from the cogpl

.. 11 Cause
Courts of Small Causes by Schedule II of tho Provincial Sma
Courts Act.

e
(1) A suit concerning an act or order purporting to be done or mﬁio
by the Governor-General in Council or & Local Government, OT b); tho
Governor-General or a Governor, or by a Member of the Counoil oFort
Governor-General, or of the Governor of Madras or Bombay or ting
William in Bengal, in his official capacity, or concerning an act purportits

: uncil or
to be done by any person by order of the Governor-General in Co
a Local Government.

rson in
(2) A suit concerning an act purporting to be done by any pe

. . o s er acting
pursuance of a judgment or order of a Court or of a judiciel offic
in the execution of his office,

. made
3) A suit concerning an act or order purporting to be d.one or by o
by any other officer of the Government in his official capacity or DY

. cecution of
Court of Wards or by an officer of & Court of Wards in the execution
his office.

NorTEs.

. : 1al acts.
The above noted threeo articles refer to suits concerning official

. tive
While article 1 refers to acts done by certain officers of the Execu
1 EC A. 428 Per Dalal J.

2. 97 P. R. 1894
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Government in their executive or administrative capacity article 2 is
intended to cover acts done under tho orders of a Court. 7 Article 3
refers to acts of those executive officers who are not mentioned in article 1.
The word “ act” as used here does not include a mere omission or neglect
of duty but connotes some distinct act purporting to be done by =
Government officer under the authority of his office and reasonatly falling
within the scope of such authority. 2

(4) A suit for the possession of immoveable property or for the

recovery of an interest in such property.
NOTES.

The phrase “immoveabls property " has been defined in section 3 .(20)
General Clauses Act as including land, benefits to arise out of land snd thu:fs
attacLed to the earth or permanently fastened to anything attached .to :
earth. Stapding trees are immoveable property within the meaning o
this article. 3 Tijtle deeds of immoveable property though they are
evidence of an interest in immoveable property are however the.msel‘:f;
moveable property and therefore a suit for recovery of such deeds 18 & St

of the nature of Sn:all Causes. 4

(3) A suit for partition of immoveable property. foreclos
(6) A suit by a mortgagee of immoveable property for the forimmove-
of the mortgage or for sale of the property or by a mortgagor ©

able property for the redemption of the mortgage.

ure

NOTES.

The only suits contemplated by this aricle are.those :]:10' bs:sl:s,
foreclosure and redemption. Suits for recovery of possession on vered by
of a mortgage are beyond the scope of this article and are 00
article 4 supre. 5

apportion-
(7) A suit for the assessment, enhancement, abatement or PP

ment of the rent of immoveable property.

18 B. 78; 1 C. W. N. 140.

97 P. R.’1894; 91 P. L. R. 1902; 37 M. 533.
91 C. 133,

6 Lah, 83,

171 C 622; 24 P. R. 1890.

[l
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(8) A suit for the recovery of rent, other than house rent, unless tho
Judge of the Court of Small Causes has been expressly invested by the
Local Government with authority to exercise jurisdiction with respect

thereto.
NorTEs.

Rent.— The word ‘rent’ as used here is intended to be understood
in the ordinary sense of a return in money or kind for the enjoyment of
specific property held by one person from or under another and does not
include damages for the use and cccupationof land by a trespasser I

House Rent —Shop rent hasbeen held to bejhouse rent for purposes of

this section 2

(9) A suit concerning the liability of land to bo assessed to land

revenue.
(10) A suit to restrain waste.

(11) A suit for the determination or enforcement of any otaer right
=1

to or in‘grest in immoveable property
L
Notks.

To attract the application of this article it is not enough that the

question of the right of immoveable property be incidentally in i on
the other hand the direct object of the suit must be to establish or enforce

guch right. 3 The article will not apply where there is nothing in the
prayer that requires the determination or enforcement of any rightor
interest in immoveable property and consequential relief prayed for is for
recovery of money. Thus a suit for recovery of interest on mortgage
money has been held to be a suit triable by a Court of Small Causes. 4

(12) A suit for the possession of an hereditary office or of an interest
in such an office including & suit to establish an exclusive or periodically

recurring right to discharge the functions of an office.

78 1. C. 383.
1071 C. 2738.
119 P. R. 1894; 80 P. R. 1895

66 T. C. 285.

Y RTNEN
- . . .
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(13) A suit to enforce a paymant of the allowance or foes respectively,
called Malikana and hakl: or of cesses or other dues when the cesses
or dues are payable to a person by reason of his interest in immoveable

property or in an hereditary office or in a shrine or other religioug
institution,

NOTES.

The article applies to claims made against the person primarily liable

to pay the cesses and dues.?  Therefore a suit against a person who has

improperly collected such dues from persons primarily liable to pPay them
is not within ths ambi i nd may be tried by a Court of Syay;

To attract the application of the Section it is necessary thqy

Causes.2 o e
by reason of plaintiffs inter est, in

cessos and ducs must be payable
If the claim is based on & contract or cugtoy,

immoveahle proporty. a simple money gyit
e Swit apg

the article will not apply and the suit would b
as such triable by a Small Cause Court.3
person to whom & compensation hag been

. . f
(14) A suit to recover from a e whole or any part f the

. eps h
paid under the Land Acquisition Aot 1870, t
compensation.
ission of a ¢
(15) A suit for the specific performance of rescls Ontrac,

NOTES.
A suit to avoid purchase on the ground oi fl‘B::’ea:dd t‘;o Tecovep
damages cannot be said to bo a suit for E‘Pe"iﬁ.“’ per om:uit b na. 18 cognj,.
able by a Court of Small Causes.4 Simﬂalzy va:andee isy notv:nd?r for
recovery of the balance of purchese money fronf : 915 and is mot esult for
specific performance within the meanitg of art:; xcludeq

o

from the cognizance of a Court of Small Caus .

ncellation of an instru .aent,
ca

(16) A suit for the rectification or
(17) A suit to obtain an injunction-

3 L 369.

92 1. C. 779.

19 M. 3829; 159 P. L. R. 1911.
49 P, R. 1909.

73 1. C. 14b.

SR OO
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(18) A suit relating to a trust, including a suit to make good out of
the general estate of a deceased trustee, the loss occasioned by a breach

of trust and a snit by a co-trustee to enforce against the estate of a
deceased trustee a claim for contribution.

(19) A suit for a declaratory decree not being a suit instituted under
Section 283 or 332 of the Code of Civil Procedure.

NoTEs.

The article is applicable only to suits for declaratcry decrees properly
80 called and not suits in which declaration is merely introductory to the
real relief prayed for.1 But where the prayer for declaration is tho
main relief sought the provisions of this article would apply and the suit
would be outside the jurisdiction of a Small Cause Court.2

(20) A suit instituted under Section 284 or section 332, Civil Procedure
Code.

(21) A suit to set aside an attachment by a Court or a Revenue

authority or a sale, mortgage, lease or other transfer by a Court or a
Revenue authority or by a guardian.

(22) A suit for property which the plaintiff has conveyed while
insane.

(23) A suit to alter or set aside a decision, decrece or orde
Court, or of a person acting in judicial authority.
(24) A suit to contest an award.

r of a

(25) A suit upon a foreign judgment as defined in the Code of Civil
Procedure or upon a judgment obtained in British India.

(26) A suit to compel a refund of asscts improperly distributed under
section 295, Civil Procedure Code.

@27 A suit under the Indian Succession Act, 1865, Section 320 or
Section 321 or under the Probate and Administration Act, 1381, Section
139 or Section 140, to compel a refund by a person to whom an oxecutor
or administrator has paid a legacy or distributed assets.

1 8M. L J 149
2. 381 C. 248
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(28) A suit for a logacy or for the whole or a share of a residue

bequeathed by a testator or for the whole or a share of the projerty of an

intestate.

(29) A suit—

(@) for a dissolution of partnership or for the winding up of the

business of a partnership after its dissolution;

. 1 ; or
(0 for an account of partnerslup transactions ;

(&) for a balance of partuership account, uuless the balance hag

been struck by the parties or their agerts.

(30) A suit for an account of property and for its due administration

under decree.
cluding & suit by & mortgagor,

31) Any other suit for an account i .
GBD Any u cover surplus collections receiveq

after the morteagee has been satisfied to e
gag of jmmoveable property belonging

by the mortgagee and a suit for profits ved by the defendant,

to the plaintiff which have been wrongfully recel

NOTES.

. . aintiff claims an gq
This article contemplates cases 11 which P! count

of monies which defendant has received and 0 andac;:ll:: :;de:l o ‘he
plaintiff is entitled because the money® recelved upon tie 10 ‘hlm‘l
Whether or not & svit is one for accounts dOP:h‘: snafure of tll‘:aaitmn ifl
which the parties stand to each other and u? o%ﬁ 2 It is only Wh? vosti-
gation required to afford the relief to the 'plmntll ’.ntiff can demand acn he
relationship of the parties is such that the P& ooung

that the suit can be ggiq
and the defendant is bound to render account to
th—is ar

r Sﬂlvage'

ticle.3
be one for account within the meaning of

fo
(32) A suit for a general average 1083 or

y all parties concerneq jy,

. made b .
tion oluntary sacrifice of the

General average is a coutribu ho ¥

. t
sea adventure towards a loss occasioned bPY

1 23 C.8%4 F. B. 91 P. R 1900.
2101 C 883.
3.28T. C. 966; 88 I. C. 876.
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property of some of the parties in interest for tho benefit of all. Salvago
is defined as the compensation allowed to persons who voluntarily assist
in saving a ship or the cargo from peril (Webster’s Dictionary)

(33) A suit for compensation in respect of collusion b:tweon ships.

(34) A suit on a policy of insurance or for the recovery of any prominm
paid under any such policy.

(35) A suit for compensation—

(a) for loss occasioned by the death of a person caused by action-
able wrong ;

(b) for wrongful arrest, restraint or confinement,;
() for malicious prosecution ;

(@) for libel ;

(e) for slander;

(f) for adultery or seduction ;
(9) for breach of contract of ‘betrothal or promise of marriage ;

(%) for inducing a person to break a contract made with the
plaintiff ;

() for obstrustion of an easam>snt or division of a water
course.

(%) for an act which is, or save for provisions of Chapter IV
of the Indian Penal Code would bo an offence ,punishable-
under Chapter XVII of the said Code;

(/) for illegal, improper, or excessive distress, attachment or search
or for trespass cormitted in or damage caused by the illegal or
improper oxecution of any distress, search or legal
Pprocess ;

(k) for jmproper arrest under Chapter XXXIV of the Code of

Civil Procedure or in respect of the issue of an jnjunction
Frongfully obfained under Chapter XXXV of that Code; or
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(O for an injury to the person in any case not speciﬁed in the

foregoing sub-clauses of this Clause.
NOTEs.

The word compensation as used in this articlo has the same meamng

as it has in Scection 73, Contract Act.1

bed or channel

4 - . . .
The word watercourse in its ordinary sensc means the
denotes the

through which a siream of water flows but in its legal sense it
stream itself as it flows in the channel 2

ved from 8 treo or value of a

A sult to recover the value of fruit remo
from the

treo alleged to have been cut and removed by tho defendant

plaintiff’s ficld or the value of a silver given to make ornaments and mis=

appropriated is covered by clause (ii) of the Act and is therefore excoptoed

from the cognizance of a Court of Small Causes.3

(36) A suit by a Muhammadan for exigible (majjad) or deferred

@muwcajjal) dower.

@37 A suit for restitution of conjugal rights, for the recovery of a

wife, for the custody of a minor or for a divorce-

(38) A suit relating to maintenance.
(39) A suit for arrears of land revenué village expenses or other

lage community oF to his heir or
(=4

gums payablo to the representative of a vil
other saccessor in title.

rogentative of a village

40) it f °
( A suit for profits payable by the T Pe ofter payment of land

community or by his heir or other successor in titl

revenue, village expenses and other sums.
property in respect

. . . . 'oiﬂf:
(41) A suit for contributiou by a sharer in ) + or by & manager

co-share
wily in respect of & pay-

family-

of a payment made by him of money due fro™ a
of joint property or & member of an un djvided f&
ment made by him on account of the property or

1 30 p. B. 1889.
?. 71 P, 1. 1896.
3 67 1. 0.303; 79 1.0.138; 75 1. . 928.
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(42) A suit by one of several joint mortgagors of immoveable property

for contr-ibution in respect of money paid by him for the redemption of tho
mortgaged property.

(43) A suit against tho Government to recover monoey paid under

protest in satisfaction of a claim made by a revenue authority on account

of an arrear of lan! rtevenue or of a demand recoverable as an arroar of

land revenue.

(43-A) A suit to recover property obtained by an, act which is, or
save for the provisions of Chapter IV of the Indian Pensl Code would bo
an offence punishable under Chapter XVII of the said Code.

(44) A suit the cognizance whereof by a Court of Sinall Causes i3
barred by any enactment for the time being in force.
(ID “Land Suit” means a suit relating to land as defined in Scotion

' 4 (D of the Punjab Tenancy Act, 1887, or to anay right
OIfnfglg%,ACt, XVL r interest in such land.

NorTEs.
Section 4 (1) Punjab Tenancy Act defines land as follows:—

“Land” means land which is nos occupied as the site of any building

in a town or village and is occupied or has been let for agricultural or for

purposes subservient to agriculture, or for pasture and includes tho sites of
buildings and other structures on such land.

This definition of land expressly excludes all sites of buildings
in a village or a town. In its wider meaning the site of any
building would include the courtyard of a buildiny or the compound
of a house.? Whether the site of a building or structure or other
piece of lani would bo lanl as dstinel above or mnot depends
upon whether it is being used for agricultural purposes or for purposes
subservient to agriculture or for pasture or not. The words “agricultural
purposes” must be construed in their ordinary sense and rcfer to tilling and
caltivation for purposes of crops. In their widest sense the words may
include grazing but it is by no means necossary that all Jard held for
grazing purposes is lend held for agricultaral purposes.2

1. 117 P. R. 1890.
215 L.C T43.
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Time for applying test.—There has been difference of opinion as to
whether the test supplied by the definition given in section 4, Punjab
Tenancy Act, should be satisfied at the date of the institution of the suit
or af the time of the accrual of canse of actian. Tho following passage is
culled in exfenso from the Puniab Tenancy Act by Pindi Das and Ram Lal
and will pay perusal:—-“There is a conflict of authority as to the time at
*which a particular piece of land should satisfy the test laid down in this
“gection to make it land within the meaning of this section. In 20 P. R.
1894 it had been held that in applying the definition to a land suit the
“time to be lookod at is the tims when the suit is instituted. But in a
“later ruling? it has been laid down that the true principle in determining
“whether a suit is a land suit or not is to have regard to
“the character and use of the land at the time immediately before the
“causo of action has arisen. The latter view has also been adopted in a
“ gtill later judgment of. the Chief Court2 where it has been observed that
“ the character and use of the land immediately before the cause of action
“hag arisen d etermines the nature of the suit and the use to which the
“ defendant may have devoted the land after the cause of action has arisen
“ig immaterial. But in 129 P, W. R. 1908, a view similar to one adopted in
420 P. R. 1894, has beon oxpressed. The Hon'ble Judges observe ‘That
“the property boing undoubtedly land at the time of the suit the conten-
“tion that the suit was not a land suit hocause the ‘land was unculturable
“ gt the time of arising of cause of action must bo over-ruled.’ While it
“ig truo that the words ‘has been lot’ do not include any and every
“ provious letting of the land, but a letting which subsists at the time
¢ with reference to which the definition is to be applied, it is equally true
“ that the use to which the defek‘aant may have devoted the land after the
“ cause of action has arison is immaterial as determining the nature of the

¢ guit brought to contest his wrongful appropriation of the land. Though
90 P. R. 1894 appears to support the view that the actual condition of
the land at the time when the suit was brought is to be taken into
“ consideration, it is mno authority, for holding that the question as to the
“nature of the suit is to be decided arbitrarily by a defendant according
“to the mature of the wrongful act which affords the cause of action against
“him. The reconciliation between the two extremes may be effected by

1. 31 P. B. 1901.
2 Tv P. W R. 1910.
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“lholding that ordinarily the time for applying the test is the time when

“the cause of action arises. But when the character of the land hag

“ changed in the meanwhile otherw.
“part of the defendant the time for applying the definition is the time of

“ the institution of the suit and not that of the accrual of cause of action.”

ige than by a deliberate attempt on the

Land Suits.—The following have been held to be land suits:—
1. A suit relating to a share in a well used for irrigating agricultural

land.?

2. Suit relating to watercourse used for agricultural purposes.2

3. A suit for land occupied as a fruit garden unless it be the court-

yard or compound of a house.3

4, A suit for land on which well is sunk which well is used for
agricultural purposes.4

5. Suit for the user of water of a perennial stream for agricultural
purposes.5 '

6. A suit for possession of unculturable land outsido the abadi of
a village attached to a well and used for stecking Bhusa and Khurlis.G

7. A suit for a share of produce of abiana.7

8. A suit to establish title with reference to a mortgage doed of land
and to declare it not to be subject to attachment.8

9. A suit for compulsory registration of a deed effocting mortgage of
land.9

10. A suit to restore land used for pasturing cattle to its original

condition.70

SODPAST R W
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11. A suit by a roversioner to restrain from outting down tirees

standing on reversionary land.Z

12, A suit for Ghair mumjin land which is not included ir the Abadi
and is not also burdened with any share of the land revenue assessed upon
tho villago.2

13. A claim to trees standing on occupancy land.3
\/>\ Suits which are not land suits.

v . - 1. Asuit for aright to the use of water of a canal for irrigating

\\ 1 land independently of a share in the land occupied by the canal.4
ol

Vi 2. A claim relating to water mill.5

3. A suit for a tank used for watering cattle and exoavating earth to
prepare bricks.6

4. A villago tank over which the landlord gives a right to grow
water nuts (Sangharas).”
5. A suit for possession of a half share in an orchard, i.c., in the fruit

trees.8

6. Suit for land hold as a grove whether on payment of rent or
otherwise.9

7. Suit for land reserved as graveyard.10

8. A claim to a part of a public road on which a wall is built as a
boundary to an agricultural field.11

9. A suit for allotment of a specifie plot in partition proceedings on

the ground that the plaintiff was entitled to it for having planted trees
on it.12
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1
10. A suit for recover,

¢ an
“+h the payment of revent
e and o h a building haé been erccted.l

y of land bearing a Khasre number and charged
d situate within tho municipal limits of &

town and on whic

11. A suit for setting aside deed of adoption and for declaration of a

title as heir.2
12 A suit for Income arising from land.3
13. Suit to recover price of the magerials of a house and for posses-
sion of a small building gite.4
14. Suit forProprietor’s share in standing crop.5

15. Suit regarding Right to rocover mortgage money.G

1. “Usaclassed suit’’ means a_gnit which is neither a.small cause
gpor_a.land suit; and-

Notes.

An Unclassed suit has been defined to be a suit which is neither a
small case nor a land suit. The same thing may be expressed in other
words but in somewhat clearer manner by saying that all suits other than
land suits exempted from the cognizance of the Small Cause Courts are
unclassed suits. Thus if from the list of suits exempted from the Court
of Small Causes under section 3, Clause (I) landx guits were to be eliminat-

ed, the rest of the suits would be unclassed suits.

(IV) “Value” used with referonce to a suit means the amount or
value of the subject matter of the suit.

Nortes.
“ Value of the subject matter of the suit.”

Value of a suit for purposes of jurisdiction is regulated and governed

by the averments in the plaint and, has no reference to the defence set up by

the defendant.7? Prima facie it is the claim or subject matter of the claim as
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estimated by thoe plaintiff that determines jurisdiction of a Court and that
dotermination having given the jurisdiction, that jurisdiction continues
whatever might be the result of the suit.7 This includes bone fide mis-
takes by the plaintiff, but the plaintiff is not competent to oust ‘the
jurisdiction by making unwarrantable additions to the claim which cannot
bo ontertained.2 The jurisdiction determined by the averments in the
plaint continues whatever the event of the suit may be. It is the bona fide
nature of the claim and not tho decree that determines jurisdiction.3 For
purposes of an appeal whether from a decrse in a regular suit or from an
order passed in execution of such decree, the value is the valuation of the
origival svit in which tho decree was passed and not the actual amount
affected by the order sought to be appealed.4

(For a comprehonsive survey of the law rogulating valuation of suitg
and appeals ths reader should refer to some standard commentary on the
Suits Valuation Act, e.g., by Pindi Dass-Ram Lal or M. N. Basu).

-

420, 63 P. B 1891; 8 B. 81,
212 32 B. 356.

1.8B. 3
2. Ibid.
8,87 M.
4. 30 M.
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CHAPTER III.
THE SUBORDINATE CIVIL COURTS,
CLassEs oF COURTS.

18. Besides the Courts of Small Causes established

Classes of under the Provincial Small Cause Courts Act,
Coarts. 1887, and the Courts established under any

other enactment for the time be ing in force, there shall be the
following classes of Civil Courts, namely: —

(1) The Court of the District Judge;
(2) The Court of the Additional Judge ; and
(3) The Court of the Subordinate Judge.
* . * * *
NoTes.

Courts established under any other enactment.—Such Courts are
High Court established by Letters Patent of Hig Majasty and Revenue

and Criminal Courts established under the Land Acts and the Code of
Criminal Procedure re spectively.

District Judge.—The definition of “ District Judge” has been given
in Section 50 infra and runs as follows :——“ District Judgo " shall mean
the Judge of a principal Civil Coart of original jurisdiction but shall not
include the High Court in the exercise of ils ordinary or extraordinary

original Civil jurisdiction.

Additional Judge —- Additional Judge means the Additional District
Judze and the powers and functions of an Additional Judge are given in
Section 21 infira.

Subordinate Judge.—-There are four classes of the Subordinate
Judges:—

\/ (1) Subordinate Judges 1st Class exercising jurisdiction without

limit as to the valuation of suits.
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()} v

e 2) Suborgj .
st W]licftho ' Olldmato Judges 2nd Class oxcrcising jurisdiction in suits of
PR value does not, oxceod Rs. 5,000.

/" (3 Subord;
. 3 Su ordinate Judges 3rd Class exercising jurisdiction in cases of
which the value doog Dot oxceod Rs. 2,000.

4 S i
v ) () Subordinate Judgos 4th Class exercising jurisdiction in cases of
which the value dOeS not exceed Rs. 1,000'1
Besid
osides tho aboy, noted classes the Hon’blo JudgeS§ of the High Court

have been pl
Pleased to confer the power of a Subordinate Judge :—

(@ upon oVery person temporarily or permanently holding the offico
of Assistang Commissioner or Extra Assistant Commissioner
for the Purpose of exercising jurisdiction in cases the value of
Which does not, excoed Rs. 500;

// .
(@) upon evory person temporarily or permanently holding the
office of Tahsildar for a purpose of exercising jurisdiction in

cases the value of which does not exceed Rs. 100.2

19 (Y) For the purposes of this Part the Local Govern-
ment shall divide the territories under its ad-

Civil Districts. S h ey ye L
miniStration into civil districts,

(2) The Local Government may alter the limits or number
of those districts.
20. The Local Government shall appoint as many persong

as 1t thinks necessar¥ to be District Judges,
and post one such person to each district gag

District Judge of that district :

Provided that the same person may, if the Local Goverp-
ment thinks fit, be appointed to be District Judge of two or
more d:stricts.

21 (1) When the business pending before any District
Additional Judge requires the aid of an Additional Judge

Judges. or Judges for its Speedy disposal, the Tiogy)

1. Vide Hight Court Notification No. 4, deted the ®rd January 1993
2. Vide Hight Coart Notification No 10, dated the 3rd January 1923

District Judges.
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Government may appoint such Additional Judges as may be
necessary.

(¥) An Additional Judge so appointed shall discharge any
of the functions of a District Judge which the District Judge
may assign to him, and in the discharge of those functions he
shall exercise the same powers as the District Judge,

NoTEs.

Assignment of functions.—The transfer of a part-heard case by the
Distiict Judge to an Additional Judge for disposal is a sufficient assign-
ment of functions within the meaning of this section.i There is nothing
in the Section or in the Act to suggest that the assignment must neces-
sarily be in writing and a verbal assignment is equally valid though an
assignment in writing is preferable and more desiiable.2

Additional Judge—status of.—For purposes of regulating tho
business the Court of Additional Judge is subordinate to that of the District
Judge, Thus it is competent to the District Judge to transfer a case
from or to the Court of an Additional Judge under Section 24, Civil
Procedure Code.3 But so far as exercise of judicial functions in respeot
of functions assigned is concerned the Court of the Additional Judge is
not a subordinate Court but a Court of co-ordinate jurisdiction with that
of the District Judge. Thus the appeal from the decision of an Additional
Judge who has never becen gazetted as a Subordinate Judge lies to the
High Court and not to the Court of the District Judge even though the
value of the suit bo less than Rs. 5,000.4 Where, however, a Subordinate
Judge has been invested with tho powers of an Additional Judge, he
exercises all the powers of a District Judge in respect of those functions
assigned to him by the District Judge under this Section and there cannot
be the least doubt that when he passes a decree or an order in the exercise
of original jurisdiction over cases only assigned to him an appeal against
it would lie to the High Court and not to the District Judge.5 But where
guch an officer hears and decides a casox which has not heen made over
1.3 P. B. 1915
2. 35 P, I.. B. 1916,
3.3P. B 1916

4,46 P B. 1919,
6. 38 P - B. 1917,

. RN
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<

to hin under this Section, he must bo doemod to have decided ag
) .. a
Sub-Judge and not as an Additional Judgo and an appeal from hig deor
or ordor would lie to the District Judge and not tho High Court | "
: hero

tho value of tho suit does not exceed Rs. 5,000.7

22 (1) The Local Government may after consultati,
ation

with the High Court fix the number
. p xt of 8
Jiﬁzggdmute Elmate J udge.s to be appointed aud when :.lli)eo F.
18 a vacancy in that number may, subject to tﬁe
e

rules, if any, made under sub-section (2) appoint such Person
as is nominated by the High Court to the said vacancy.

(2) The Local Government may, after consultation iy,
the High Court, make rules as to the qualifications of DPersong

to be appointed Subordinate Judges.
03. Repealed by section 5 of Punjab Act, IX of 1929

24. The Court of the District Judge shall be deemeq to

be the District Court or prineipal Civil Coypry of

t?{fg“g’;ﬁg‘;ﬁ original jurisdiction in the district.
Civil Court of
original judisdic-
tion.
05. Except as otherwise provided by any enactment ¢,
the Court of ¢t .
: he Djq.

the time being in force, 0% .
arisdiction in oy

Original trict Judge shall have ] i
jurisdiction of rict Judge sha AR . gingy
ttloe CJadze  civil suits without limit as regards the valye, 1

in suits. . ..

26. The jurisdiction to be exercised in original eivi) Suitg

~ as regards the value by a"ylp‘:{son a(IiDOinted to

01;?3331?110{[%1113‘* be a Subordinate Jug]%e, i;rainclu?iin?ﬁ?mined
( th 1 either D . Ing by 4

by the High Court s as it thinks g In 4

Subordinate
Judges. class or grade, or other

NoOTES.

. ir respecti
clagses of Subordinate Judges and their pective POcuniQPy

For
jnrsidictims goo notes under section 18.
(" =~
1 38 p. R. 1917 SUINTE g™
PN 40

tea.
ARY

s
7
N
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27. (1) The local limits of the jurisdiction of a Subordi-

Local limits of nate Judge shall be such as the IHHigh Court
jurisdictiou. may deﬁne.

e (2) When the High Court posts a Subordinate Judge to
a district, J§61 the limits of the district shall, in the absence of

any to the contrary, b3 deemed to tha local limits of his
jurisdiction.

28. (I) The Local Government may, after consultation

Special Judzes Wwith the High Court. appoint any person to be
and Benches an Honorary Subordinate Judge, and the High

Court may confer on such Judge all or an any of the powers
conferable under this Act on a Subordinate J udge with respect

to particular classes of suits or with respect to suits generally
in any local area.

(2) The Local Government may direct any uneven

numnber of persons invested with powers of the same descrip-

tion and exercisable within the same local area under this

section to sit together as a bench; and those powers shall, while

the direction remains in force, be exercised by the bench so
constituted, and not otherwige.

(8) The decision of the majority of the members of a bench

constituted under this section shall be deemed to be the decision
of the bench.

(4) Persons on whom powers are conferred under this sec-
tion and the benches constituted under this section shall be
deemed for the purpose of this Part, to be Subordinate Judges

NoTEs.

No bencbes of Honorary Subordigate

Judges unler clanse (2) of this
gection have yet been notified.
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29. The High Court may, by notification in the official

P}:)wey to invest Gazette, confer, within SllCh. local limits as it
it Small Caus  thinks fit upon any Subordinafe Judge, the
Court jurisdic. Jurisdiction of a Judge of a Court of small

tion. Causes under the Provincial Small Cause Courts

Act,I887, for the trial of suits, cognizable by such Courts, up

! to such value not exceeding five hundred rupees as it thinks

fit, and may withdraw any jurisdiction so conferred.

30 (1) The High Court may by general or special order

Excise by Sub- authorise any Subordiqate. Judge to take cog-
ordinate ~Judge nizance of, or any District Judge to transfer
;3%;;‘;‘53‘323’; °f to a Subordinate Judge under his control any of
certain proceed- the procsedings next hereinafter mentioned or
nes- any class of those proceedings specified in guch
order.

(z) rl1he proceedings referl'ed to in SUb‘seot‘ion (l) are the
following, namely : —

(a) Proceedings under the Indian Suc?ession Act, 1865,
India Act X of and the Probate and Administration Act, 188,

1866 and V of which cannot be disposed of by District Dele-
1881, gates.

India Actof VIII (b) Repealed by Government of Ipgi,
0£1880. Act IV of 1926.

{8) The District Judge may withdraw any such proceeg-
ings taken cognizance «f by or transferred to a Subordinae
Judge and may either himself dispose of them or trangfe,
them to a Court under his control competent to dispoge of
them.

(4) Proceedings taken cognizance of or t.ransferred to g
Subordinate Judge as the case may be under thls. section gha])
be disposed of by him, subject to the rules applicable re-Jj},
proceedings when disposed of by the District Judge.
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MoTEs.

All Subordinate Judges of first and second class have been invested
with the functions of & District Court under section 26 of (1) Succession
Cortificate Act for purpose of that Act.7 Similarly all Subordinate Judges

of first class have been iavested with insolvency jurisdiction under the
Provincial Insolvency Act.2

31. (1) The High Court may fix the place or places at

Place of sitting Which any Court under this Part is to be had.
of Court.

(2) The place or places so fixed may be beyond the legal
limits of the jurisdiction Court,.

(8) Except as may be otherwise provided by any order
under this section, a Court under this Part way be held at
any place Within the local limits of its jurisdiction.

82. (1) Any District Judge may be suspended or re-

guspension and  Moved from office by the Local Government.
removal.

(2) Afly subordinate Judge may be suspended from office
by the High Court subject to the confirmation of the Local

Government, and removed from office by the Local Government
on the report of the High Goyrt,

A

f- 83 Subject to the general guperintendence and control
" Control of ﬁf the High Court, the District Judge ghall

Court. .. 7ave control over all the Civil Courts under
the Part Within the local limits of hig jurisdiction.

34. Notwitl}s!:anding anything contained in the Code of
Civil Procedyr

. . by
Power to . e, every District Judge may
dis(;.ﬂbg;" written order direct that any civil business
batme cognizable by his Court and the Courts under

. gum::ll)) gﬁ:ﬁﬁ”t Notification No. -1, dated 15th July 1914,
2. Fuan] ent Notification No. 780, dated 16th July 1914.

s
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his control shall be distributed among Courts in such manner

as he thinks fit:

Provided that no direction issued under this section shall
empower any Court to exercise any powers or deal with any
business beyond the limits of its jurisdiction.

NorEs,

Distribution of business.—Power given to the District Judge under
L4

this section is meant for adminjstrative.convenience aud does nat toueh the
Jurisdiction-of Gourts.- The object of the section is not to restrict the

jurisdiction of the Courts but_tg regulate the distribution of civil business
between several Courts within .a district heving jurisdiction. to-entertain.it.
Thus whero a judicial officer competent to hear the cases within the local
limits of the district is directed to hear cases arising in a particular part of
the district only, he is still competent to hear cases from the rest of the
district notwithstanding the direction to the contrary.1

35. (1) The ministerial officers of the District Courts

Miristerial and Ccurts of Small Causes shall be appointed,
officers of Sub-  and may be suspendcd or removed by the Tudges
ordinate Courts. Of tbose COUI tb, reSp(’ctIVCly

(2) The ministerial officers of all Courts controlled by a
District Court, other than Courts of Small Causes, shall be
appointed, and may be suspended or removed by the District
Court.

(3) Every appointment under tkis section shall be subject
to such rules as the High Court may prescribe in this behalf,
and in dealing with any matter under this section, a Judge of
a Court of Small Causes shall act subject to the control of the
District Court.

(4) Any order passed by a District Judge under this sec-
tion shall be subject to the control of the High Court.

1 71 P.R 18%5.
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36 (1) A District Court or any Court under the control of
Power to fine  D18trict Court may fine, 4 an amount not exceed-
ministerial Ing one month’s salary, any ministerial officer
otacers. of the Court for misconduct or neglect in the

performance of his duties.

() The District Courtmay, on appeal or otherwise, reverse
or modify any order made under sub-section (7) by any Court
under its control, and may of its own motion fine up to the
amount of one month’s salary any ministerial officer of any

Court under its control.

37. A District Court may, with the previous sanction of

Delogation of  the High Court delegate to any Subordinate
District Judge’s Judge in the district the power conferred on a
“Tndia Act v ot District Court by sections 33, 84 and 35 of this
1928 Part and section 24 of the Code of Civil Proce-

dure, to be exercised by the Subordinate Judge in any speClﬁ.ed
portion of the districts, subject to the control of the District

Court.
NoTEes

Tho power to transfer cases under section 24, Civil Procedure Code,
can be delegated by the District Judge to a Sub-Judge. DBut the Court of
a Junior Sub-Judge is not subordinate to that of the Senior Sub-Judge
within the meaning of section 24, Civil Procedure Code, and tho latter
cannot therefore transfer a case to the former under section 24, (1) (@), Civil
Procedure notwithstanding that the District Judge has delegated his powers

of transfer to him.1

38 (/) Save as otherwise provided by any enactment for

Avpeals  from the time being in force, an appeal from a decree

Disteess” Judges or, order of a District Judge or Additional

or Additional Jydge exercising original jurisdiction shall lie
Judge to'the High Court.

(2) An appeal shall not lie to the High Court from a dec-

ree or order of an Additional Judge in any case in which, if

1. L 1a3.
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o

the decree or order had been made by the District Judge, an
appeal would not lic to that Court.

NoTEs.

Appeal.—The word appeal has neither been defined in this Act nor
in the Code of Civil Procodure. Jn_Wharton’s Law_Jiesicon it has been
defined_as “tho interval of a case from an_inferior to.a superior Court for.

3‘ ! " {tho purpose of testing the soundnoss.of the decision of the.inferior Court”
o";‘}/ For all intents and.purposes,.sn appeal..may be said . to..ba-equivalent . to
' an allegation that the decree is wrong.and that the. reaseps_shich-Jled_ta
tho decreo are, as stated in tha.lower_Court's judgment, insufficient.? It
would follow from the definition of appeal stated above and is a well estab-

lished principle that an appeal is the continuation of the proceedings in
the original Court.and that.proceedings.in the appellste Conrt ara. in.-the

Dature.of.a.rehearing. The theory regarding appeal is that-the suit.is.con-
tinued_in the Court.of-appeal.and reheard there.2

Requisites of appeal.—The requisites of a valid appeal are (1) that
no one can appeal from ajudgment or decree unless he was a party to the
action or was troated as such or is the legal representative of a party or
has privity of estate, titlo or interestapparenton the face of the record, (2)

that the appellant has an interest in the subject matter of the suit, and (3)

that the appellant is projudigially affected by the decree complained of.3

Right of appeal. —Right of appeal is creation of the statute and. a.
party hag no right to appeal unless he ¢an show_that. the statute confers.
oo him. such.s.right.4 —Such a right must be given expressly 'and nof by
anero_implication,d The right of appeal is governed by the law prewailing
at the date of the institution of the suit and not by the law. which--pre-
vailg_at the.decision of the. suit_or the filing of appeal for as-already--
explained _ahove an appeal ig.only. s continuation.of.the..suit.dn.the. higher-
Court.6

1. 6N. W.P.H. C. R.19.

2. 0M.1;24M L J. 117;12P. W. R 1919.
8. 11C. L. J. b80.

4. 381 O 818; 40 Q. 21.

5 400.21. .

6 1111 061928 A. 487.
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Onus —In an appeal the onus is on the appellant to show that the
judgment of the Court below is wrong.1 To discharge this burden it is
not enough to show that the decision of the Court below might have l)iﬁn
different but it must be shown that it ought to have been necessarily
different. Therefore where all that the appellant can show is micely

;x. ralanced calculatigng which lead to the equal possibility of the judgment
* on either side being right, he cannot be said to have discharged the
onus 2

'\y. Presentation of appeal.—In case of first appeals the mewa of appeal

. should be accompanied by a copy of the decree appealed against and tho

judgment on which it is based (Order XLI, rule, 1 Civil Procedure Code)

and in case of sccond appeals the memo should be accompanied not only

by the decree and the judgmoant of the lower appellate Court but the judg-

ment of the trial Court too. (Vide rule 2, order XLI[ framed by the Eigh
Court).

Power to dispense with copies.—Copy of the decree appealed against
must necessarily be filed with the memo of appeal and an appellate Court
has no pcwer to dispense with it,3 But when an appeal against a decreo
is pending no copy of decree need be filed in the cross appeql.d It is, how-
ever, githin the competance of the Court. to-dispeass—with-a copy of the
jugment on whigh the decree appealed against is based. (Vide Order XL,
rule 1 Civil Procedure Code). - In case of second appeals the High Court
is competent to dispense with a copy of the judgment. But such g power
should ordinarily be exercised at the first hearing.5 Such a pPower may be
exercised exprossly or by implication. Thus whers a memo ofappeal stated
that the copy of the judgment would be given afterwards but the appeal
was admitted on presentation and a notice was ordered to be issued to the
respondent, it must be held that the Court had dispensed with the copy of
judgment.6

Copy of judgment on preliminary issues.—Formarly there was a
confﬁct of authority so far as the Lahore High Court was ccncerned as to

whether or not it was necessary to file a copy of the judgment on a

106 P R. 1917.

65 1. C. 305 ' P. 0.); 90 . C. 566.

7 Lah. 539. 100 I. 'O 8'0.

27 P T.. R. T45.

105 1. C. 663 .
104 I. C. 545,

Spup o
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preliminary issuie when a copy of the final judgmeunt had been filed with
the momo. of appeal. Tho conflict has, however, been set at rosihy a recent
pronouncement. of a_Full Bench of the siid High .Coarct holding. that it was
not_necessary.to-do.so.1

Save as otherwise provided for.

Appeal from decree or order —A docres is ordinarily appealable.
But only those orders are appealable which have been so declared by
Section 104 and Order XLIII, Rule 1, Civil Procedure Code. A dacrag
passed by consent .of-the.parties. hag heen.nade unappeslable2.  Similarly.
no appeal is allowed from a.decrce. passed on an award except.in.so far asthe
decree is in excess...of _or.not.in accordance with-the award.3 But a decreo
which is based on an award which is a nullity is open to appeal, e. g., where
there is no legal appointment of arbitrators.4 Though no appeal lies from
adecree passed on consent, an order rocording a compromise is appealable

evon though a decree may have been passed.5 Decrzes made under
Provincial Small Cause Courts Act are not open to appeal.

Preliminary and final decree.—A party who has failed to appoal
against a preliminary decree cannot attack jts correctness in his appeal
from the final decree.6 Nor can a perscn appeal agajnst the preliminary
decree alone after the final decree has been passed.? But there is nothing
inlaw to bar a person from preferring a joint or single appeal against
preliminary as well as final dacrae if hs is within limitation. Where an
appeal is filed from a preliminary decree and during the pendency of this
appeal a final decree is passed but is not appealed against, if the appeal
from tho preliminary decree is accepted th%ﬁnal decriﬁ also is swept away
with it.8

Shall lie to High Court.— The significance of the word ‘shall ” is
that it is the duty of the appellate Court to entertain an appeal if so
provided in the statute. It is an appellant’s right to obtain a decision in
his favour if the grounds are made out and the appellate Court is bound

.116. 1. G 753-1929. Lah 481-I. R 1929. Lah. 417.
S. 96( % C.P C.

. 0 A. 529 of 1927

R 1916 11: P. W. R. 1816.

107 1. C. 610,
93 1. 0. 851,

O=IF S oobo
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to give cffect to the provisions of law, though it may work hardship in

certain cases.l

Additional Judge.——An appecal from the decision of an Additional
Judge who has never been gazetted as a Subordinate Judge lies to tho
High Court and not to the Court of the District Judge whatever the valuo
of the suit may be.2 But when a Subordinate Judge has been invested
with the powers of an Additional Judge he exercises Lis powers of
Additional Judge in respect of those functions only which have been
assigned to him by the District Judge. In othor cases he is dcemed to be
exercising his powers as a Subordinate Judge. Therefore in cases under
the former class the appeal would lie to the High Court, irrespective of the
valuation of the suit and in cases over which jurisdiction is exercised as
a Subordinate Judge the appeal would lie to the High Court if the value
of the suit exceeds Rs. 5,000. In other cases the forum of appeal would
be the Court of the District Judge.3

Power of appellate Court—-An appellate Court has all the
powers of an original Court.4 It may dismiss an appeal for default
for appellant’s failure to appear on the date of hearing or failing to pay
the process fee in time.5 It may restore an appsal dismissed in default.6
Similarly it may hear an appoal ec-parte on defendant’s failuro to appear
on the date fixed or may rehear him on his showing that he was prevent-
ed by asyfficient cause from appearing on the appointed date.7 It may ad-

journ a hearing and implead as parties persong appearing to be interested

in the result of the appeal.8 It may remand a case to the trial Court for
decision on merits if it was decided by that Court on a preliminary issue
or may frame fresh _issues and refer to the trial Court for ﬁndmrrs on ihom.9
It has wide powers to admit further evidence.70 But ag a rule it will
not admit further evidence unless the Court from whose decree the appeal

is filed hag refused to admit evidence which should have been admittod or

1. 66 P. R. 1904

2. 46 p_R.1919.

3 38P.R 1917.

4_‘~ S.107.C. P C.

5 Order XUI. rules 17,18 0 P. C.
6. Order XLI, rule 19,

7. Order YLI rule 21.

8 Order XTI, ru]e20 C. P. C.

9  Order ‘{LI rnles 2.} 26.

10 891 o7
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it requires any ¢ocument to be produced or a witness to be examined to en-
ablo it to pronounce judgment.Z It is not competent to a Court of uppeal
to sot up anew caso for a party in appeal.2  Consequently it has_hgen
held that it is a material irregularity on_the pact..of.thoe Court-to.-decids
thocase on a point not raised in the pleadings.or.framed-nto an- issue.3

Abatement of appeal.—When a party dies and his legal representa-
tives are not broughton the record within time the appeal abates automatis
cally and it is not necessary that a formal order shounld he made stating
fhat tho appeal has abated.Z The expression legal representatives means and
includes one person as well as several persons according as they repre-
sent tho whole interest of the deceassd. Therefore whaie one of the legal
ropresentatives of the deceased is not impleaded the appeal abates in its
entirety.5 But where the applicant makes a bona fide application to bring
on the record all tho logal representatives known to him so far as he could
ascertain them after exorcise of due care and industry, he must be deemed
to have sufficiently complied with the provisions of law.6 Where, how-
over, tho legal representatives of the deceascd are already on the record in
another capacity no application need be made and the appeal will not abate.7
Tho introduction of the representatives of a deceased party at any stage
of the suit, ¢. ¢., inan interlocutory application for production of books
is an introduction for all stages.8 Itis sdbtled law that the failure to bring
the legal reprosentatives of a pro forma party on the record will not result in
the abatement of entiro suit or appeal.9 If a party on whose behalf leave
to sue or be sued has been given under Order 1, rule 8 Civil Precedure
Code, dies and his legal ropresentatives are not brought on the record the
suit or appeal does not abate.70 But it will certainly abate if anyof those
whom lcave has boen granted dics and his legal ropresentative is not im-
pleaded a party.77 Where several appellants appeal on a ground common
to them all and one or some of them die and his or their legal represent-
1. OrderXL]J, rule 27,C.P. C.

2 120 P. L. R.19138.

8. 146 P.L. . 1912,

4. 7 Lah 78

6. 1001. C. 418.
. 7 Lah. 438.
7

8

9

1

7 Lah. 399,
104 P. R. 1917 P. O.

1926 Liah. 451: 5 . 444. . -2 L B
o, 1975 Lab, 9515192 6 Lah. 444 104 P. B 1917 P. 0;108 L. 0. 418;29 P. L. B. 81
1.

11. 1 Lah. b23.
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atives are not brought on therecord within nroper time the appeal will
not abate but will proceed in its entirety.1

Setting aside abatement.—An application for bringing the legal
representatives of deceased party on the record made after the expiry of
limitation period may be treated as an application for setting aside abate-
ment under rule 9 of Order XXII, Civil Procedure Code.2 Mere ignorance
regarding the fact of death has been held to be no ground for setting aside
abatement.3 Similarly the fact that the parties lived at a very long
distance and the illiteracy of the applicant have been declared to be
insufficient grounds for setting aside of abatement.4 When the applicant
is represented by a counsel time will not be extended unless very strong
grounds are made out.5 When, however, it was shown that the deceased
respondent had no fized residence and appellants were living at a long
distance in a Native State, the time was extended and abatoment set aside.G
A Dona fide mistake due to an error in the copy of the judgment or decree
has been held to be excusable.7 Though generally speaking ignorance
of law is no excuse for delay in making application for bringing on record

the legal representative of a deceased party it.bas neyertheloss. been held

that delay due to ignorance that limitation for such applications. has-been
cuptailed by law is excusable8

Extent of abatement.—The death of the one of tho rospondents does
not necessarily result in the abatement of the appeal in its entirety. It
would depend entirely upon the nature of the suit and if the suit having
regard to its frame and character could proceed in the absence of the de-
ccased there is no reason why the appeal should not ordinarily proceed
against the surviving respondents.9 Whether there is a partial
or total abatement of appeal depends upon the nature of the
consegnences that follow the abatement as against the deceased party.10

Therefore where in an appeal against several respondents one of them dies

R. 1918: 1926 T.ak. 564—94 I. C. 630.
5 119;'17]928 Lo 1450, 89 1. 0. 162
67 P R.
“94 1933 Lah. 23: ]92‘11811 451 1923 T.ah. 132.
30,

Segseor
8

41 P R 1916; 75 1 C 283.
1928 Lah 672
0 1927 Lah. ¢8.

n—lqp.cc



THE PonsaB CoumTs AcT, 1918, 33

and his representatives are not impleaded the appeal would abate in its
entirety if the success of the appeal would result in two conflicting deci-
sions regarding tho same subject matter.Z If the interests of all the
respondents are indivisible, the abatement is total even if the legal
representative  of  only  one of the 1espondents are mot

brought on record after his death.2 B t\vhen the liability of the respon-
dents is joint and several the failure to bring on record the legal represen-

tatives of a deceased respondent will cause only a partial abatement.3 As
already stated the death of a pro forma party in an appeal will not result in
the total abatement of appeal.4

Appeal from abatement.——An order dismissing a suit or appeal
on the ground of its total at.atement in consequence of a party’s failure to
bring on the record the legal representatives of a deceased party is a
decroe and is therefore appealable.5 But an ‘order simply deciding
whether a certain person is or is not the legal representative of the deceased
party is not open to appeal.6 Where a Court in the exercise of its
discretion extends time for bringing legal representatives of a deceased
party on record the appellate Court will not interfere with the exercise
of such discretion.7

Cross-objeetions.—Whoro an_appeal abates, cross-objections are_also-
Swept away with it.8..

Execution proceedings—Death of Decree-holder.—Where during
the pendency of an execution proceedings the decree-holder dies, his
legal representative cannot apply to the Court to be brought on the
record of the pending application. He must put in a fresh execution appli-
cation.9 But if the decree-holder dies during the pendency of an appeal from
execution - proceedings the procedure relating to appeals would apply
and his legal representatives can apply to be brought on the record
of such appeal.10

1. 721.C. 2

2 1922 Lah. 84—65 1. C. 726

a2 1924 Lah. 348—72 L C. 670.

4. 1926 Lah 651—921 O 261

6. 128 P. R.1916 F B; 1928 Oudh 362; 1923 Cal 184.
6. 1926 Lah 181.

7. 1924 Lah 839—72 I C. 424.

8. 1101 C.910.

9. 49 A FU9 F B.

10. 1928 Mad, 772,
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Effect of appeal on execution proceedings.—Under the Indian
system of law an original decree is not sugpended simply because an
appeal has been preferred against it.7 Nor is the mere fact of an
appeal being filed against a decree a sufficient ground for the appellate
Court to order stay of the execution of such decree.?

Stay of execution.—After an appeal has been filed it is only tho
Court of appeal that can stay execution and the exscuting Court hus
no jurisdiction under section 151 Civil Procedure Code to do the same.3
No stay of execution can be ordered if no execution is pending.4 Nor would '
a stay application lie when the decree has been fully executed 5

Grounds for stay of execution.—As a rule every decrec-holder i3
gntitled to reap the fruits of his _decree. as early

as possible and
therefore there must be gogent reasong for depriving him of such

fruits even temporarily.6 Consequently it has beon r:’peatedly laid

down that an order for stay of execution should notbe made unless

the Court 1is satisfied that the failure to do so will result in
substantial loss to the judgment-debtor.7 Merely putting in en affidavit

containing a bare statement that substaptial loss will accrue to thoe
judgment-debtor will not suffice.8 The bare fact that the decree-holder
is a woman possessed of no property is not a sufficient ground for

staying execution as the judgment-debtor’s interest can be safeguarded
by ordering security for restitution

being furnished by the decree-
holder.9 Ordinarily where

a decree for possession of jmmoveable
property is under appeal, the disturbanoce of status qua ante dous result

in a substantial loss to the party in possession.10 Therefore where
an eppeal is pending from a pre-emption decree, the vendee appellant

would as a rule be granted a stay of execution.71 But the execution

of the decree as to costs awarded need mnot be stayed.72 Similarly

where an appeal is filed from a preliminary decree passed on the foot
1, Order XLI.rule 5, C.P C;46 C.670 P.C

2. Order XLI, 'ule 6, 0. P 0.

3. 192¢ Lah. 602.

4. 63 1. C. 897; 25 B. 683.

A, 1021 C. 11;791.0.1.

6. 611 C 827.

7. 2 Lah.61;61 1 C.897 ©i 1. C.77.
8. 61Ic 7

9 107 I. C.780.
10. 99 I O.1767.
11. 99 1.C 767

12. 1926 Lah 606



Tae Punias Courts Act, 1918. 30

of a mortgage all further proceedings in the trial Court should be

stayed until tho disposal of the appeal.? In ‘an appeal from decree

in a suit under order 21, rule 63, Civil Procedure Code, for a declaratiou that
certain property is not liable to attachment and sale in execution of a
decree, the Court of appeal should as a rule staty execution of that
deoree as othorwise it would be difficult for the claimant appellant
to recover the property in the event of his succeoding in the appeal.2
Where _an_gppeal is _pending from....a...preliminary...decree _in._ a..suit .
Jor_digsolution a ..partnership. and for-accounts. it is-desirable to stay.

Loxecution proceedings for otherwise. the .pending appeal.would.bacome
ugseless.3

Stay of execution sale.—Whers an appeal has been filed against a
decree and the judgment-debtor applies for the stay of sale of immoveable
property in the execution of the decree appealed against, the Court is
bound to stay the sale on such terms as to giving security or otherwise as
it thinks fit.4 Such an order staying the sale {akes effect from the time
it is pronounced and not from the time of its official communication to the
lower Court.5 It must however be remembered that the mere fact that a stay

' of sale of immoveable property has been ordered on furnishing a particular
security and that such seocurity has been furnished does not prevent the
execution of the decree in accordance with law either against the person or
moveable property of the judgment-debtor.6

Appeal.—An_order under Order XLI, rule 6, Civil Procedure Cade,
regarding stay of sale is appealable as a decres.7

Letters Patent.—The order of a Judge in Chambers refusing to stay

the execution of a decree, an appeal against which is pending in the
High Court is a judgment within the meaning of Clause 10 of the Letters
Patent Lahore High Court and is as such open to appeal.8

107 L O 486.
16 1. C. 878.
’{'(I)SIIO. 327, 29913.4Ii ]}i.1 262.
272; 1924 La , 63175 .
4 1. 0. 752 '33 C. 9 L. G. 616
93 1, C 897.
102 I 0. 26.
T 1.C 321.

Sl o
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39. (1) Save as aforesaid, an appeal from a decree or
Appeals from  Order of a Subordinate Judge shall lie -

Subordinante
Judges.
(a) to the District Judge where the value of the
original suit in which the decree or order was
made did not exceed five thousand rupees ;and

(b) to the High Court in any other case.

() Where the function of receiving any appeals which
lie to the District Judge under sub-section (1) has been assign-

ed to an Additional Judge, the appeals may be preferred to
the Additional Judge.

(3) The High Court may by notification direct that
appeals lying to the District Court from all or any of the

decrees or orders passed in an original suit by any Subordinate
Judge shall be preferred to such other Subordinate Judge a8

may be mentioned in the notification, and the appeals shall
thereupon be preferred accordingly and the Court of such other
Subordinate Judge shall be deemed to be a District Court for
th? purposes of all appeals so preferred. |

MNOTES.

Value ofthe original suit.—Value of a suitisto he regulated and
governed by the averments in the plaint and has no reference to
the defence set up by the defendant.l DPrime facie it is the claim or

subject matter of the claim as estimated by the plaintiff that

determines the jurisdiction of a Court and that determination having
given the jurisdiction, the jurisdiction continues whatever might
be the result of the suit.2 The value placed by the plaintiff on the
subject matter of the suit and mot the value as found by the Court

determines the forum of appeal unless it appears that the true value

1. 10 A b524. 40 0. L. J. 150; 6 Pat G631
2. 8 B.81; 6 Pat 597.
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has been mis-stated in the plaint either purposely or through gross

negligence.? Therefore where a plaintiff bene fide valued his suit at
Rs. 7,000 but the lower Court held the value to be less than
Rs. 5,000 and the plaintiff contesting that finding preferred an appeal
to the High Court it was held that the value of the suit did not
mean the value found by the Court and that the appeal had
been rightly preferred to the High Court.2 In an appeal by a
defondant it is mnot open to the plaintiff respondent to question the
correctness of valuation put by himself in the plaint and to urge
that taking the correct valuation into consideration tho appeal did
not lie in that Court.3

(For valuation in different classes of suits the student should
refor to some good commentary on the Snits Valuation Act).

40. (I) A District Judge may transfer any appeals
Power to trans- Pending before him from the decrees or orders

fer to a Subor- of Subordinate Judges to any other Subordinate
dinato Judge

appeals from Judge under his administrative control compe-

other Subor- tent to dispose of them.
dinate Judges.

(2) The District Judge may withdraw any appeals so
transferred, and either hear and dispose of it himself or

transfer it to a Court under his administrative control compe-
tent to dispose of it.

(3) Appeals transferred under this section shall be dis-

posed of subject to the rules applicable to like appeals when
disposed of by the District : udge.

(4) The powers conferred by this section shall be exercised
subject to such general or special orders as may from time to
time be issued in this behalf by the High Court.

1. 183 A, ’420 47 A 534; 489 1.0 407.
2. 23C.b

3. 2 P.R. 191.).
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\/ ZA 4l. (1) An appeal shall lie to the High Court from

i 1 by any Coul‘t
7 econd every decree passed in apped f the
§ econd appeals subordinate to the High Court on any o
following grounds, namely :— -

‘ to some
(a) the decision being contrary to law or

custom or usage having the force of 1aw ;

i some
(b) the decision having failed to determin®

c oy e having
material issue of law or custom or usag
the force of law ;

(¢) a substantial error or defect in the procefél?r;
India Act V of provided by the Code of otger
1908. Procedure, 19v8, or by any ov
law for the time being in force which may pos,sl.'b y
have produced error of defect in the decision
of the case upon the merits.

. . . te
(2) An appeal may lie under this section from an appella
decree asse, ex-parie.

(3) Notwithstanding anything in sub-gection (1) of this
section, no appeal shall lie to the High Court from a decree
passed in appeal by any Court subordinate to the High Court
regarding the validity or the existence of any custom or usage
unless the Judge of the Lower Appellate Court has certified
that the custom or usage is of sufficient importance, an.d that
the evidence regarding it is so conflicting or uncertain that

thereis such substantial doubt regarding its validity or existence
as to justify such appeal :

Provided that an application under sub-sectio.n §3) of
this scction shall not be received after_the._expirabion of
thirty. days_from the date on which the decree of t}le Lowler
Appellate Court was passed, unless the applicant gatisfies the
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Judges that he had sufficient cause for not presenting it within
that period.

Provided also that in computing the period for an appeal
under sub-section (1) of this section the time during which the

application under this sub-section has been pending shall be
excluded.

NOTES.

Second Appeal.—The competency of a second appeal is not dependant
on the question whether the decision of the Liower Appellate Court
is based on a finding of fact or on a finding of law, for even when
2 decision is based ona finding of fact a second appeal will lie
On one of the grounds meontioned in clauses 1 () and (¢) of this
Section.  Whether or not an appeal lies depends on the nature and
value of the suit, a second appeal being barred by Section 42 (2) of
the Act only in a suit of the nature cognizable by a Court of
Small Causes where the smount or value of the subject matter of
the suit does not exceed Rs. 500. Section (1) merely restricts
the grounds on which a second appeal can be entertained to those

mentioned in Section 41.1

Grounds of second appeal.—A second appeal is competent only
oL one or more of the three following grounds :—

(D The decision of the Lower Appeallate Court being contrary

to law or a custom or usage having the force of law.

(2) The lower Appellate Count’s failure to deccide some material

issue of law or custon or usage having the force of law:

(3) Substantial error or defect in the procedure proscribed by Civil
Procedure Code or some other enactment affecting the merits of the case.

“ Contrary to law etc.”—The term ‘law’ is not used here in its
restricted senge meaning only statute law but in a comprehensive

sense denoting general law.2 The 'expression ‘contrary to law’ apolies

J. 3 Tah, 218--68 I. 0. 849 F. B. Por Martinecau J.
2 20 C, 93.
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to a case where the Court wrougly applies the law to the facts
found correctly, ¢. ¢., without error or defect in procerdure or fails or
refuses to apply the law to the case.l The expression usage having
the force of law means a local or family usage as distinguishee from
the general law.2 A local usage or custom being in its naturo such as
might affect not only parties to {he particular litization and their privies
but whole bodies of people, stands on a footing similar to a matter
of law derived from other sources than usage3

Finding of fact.—ﬁMﬁimﬁhy.ihe.ﬁrﬁt.appgﬂMpﬁonanasad—
npon__legal evidence is. final and cannot be assailed-in__second-appeal

provided. there is mo_error .or..deofect in. the. procedure.4 This is so

oven if the finding is grossly erroneous and inexcusable provided

always that there is legal evidence to support it however meagre it
may be.5 Ithas however been authoritatively laid down by their lordships

of the Privy Council that an inferonce from facts found and the legal
conclusions drawn from them are questions of law and therefore open to
second appeal.6 Questions of law and fact are sometimes difficult to dis-
entangle. But it is settled law that the propor legal offect of a proved
fact is essentially 2 question of law.7 For instance the quostion regarding
adverse possession is a mixed question of law and faot and although 2
Court of second appeal is bound to accept as conclusive a finding on a
question of fact, yet the question whether from the fact found an inferenco
that possession is adverse can be drawn ig a question of law which can
be assailed in second appeal.8 But it must be remembered that where
more inferences than one are legally open to a Court the High Court
cannot in sccond appeal refuse to be bound by that drawn by the lower
appellate Court.9 A finding not based on direct evidence but on circums-
tantial is nevertheless a finding of fact binding op 4 Court of second
appeal.70 Where, however, there is 1o legal evidence whether direct or
circumstantial to support a finding of fact, it is ljanle be challenged and

1. 11C. W. N. 794, 1127.
; Bed
3. 2 X
" 1RC.23P.C.;210.504 P. C.;46 C. 189 P, q.. )
19 5. B 101689 . B 1917, 197 Lah. 574, 03101 T C. 859 p. ;98 1. 0. 876
5 1R( 23 P. C; Jo C 21s5. 112 P R. ]916; 87 P. R. 1917

31
190.283 B G 20 .93 P.'C; 8 Lah. 678 . 0, 46 & 1eg'p, o,
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sot aside in second appeal.7 Thus where a finding of fact is based on
tho admission of a party of which thers is no trace on the record a sccond
appoal would be competent.2 Similarly _a finding of fast which proceeds
on-erroncous assumptions and unwarranted conjectures can not be said . to.
be _a.logal finding and is not. binding on a Court.of second. appeal.3 Take
“for instance the finding as to the ancostral nature of a property. Such a
finding is clearly a finding of fast. Whero such a finding is based either
on no evidonce whatever or has boon arrived at on puraly conjectural
grounds it can be gone into and examined by a Court of sccond appesl.t
Where a finding is based partly on conjectural groundsand partly on
logal evidence and it is doubtful what weight tho lower appellate Court
would have attached to the rest of the evidence if it had avoided those
erroneous assumptions, it can be sot aside in second appeal.d Likewise
a finding of fact based partly on inadmissible evidence can not be main-
tained 6 Similarly':find_ingK based on evidence which has been misunder-
stood or misread is open to challenge in second appeal.7 Where
a finding of fact contradicts another finding of fact it is open
to attack in second appeal.s§ A finding of fact to be binding
on a Court of second appeal must be a julicial decision reached
on a consideration of the whole of the evidence and where it appears that
all the available evidence has not been considered, the High Court will
interfere :\_7&}5’ such finding in second appeal.9 Thus where the lower
appellate  ignored an important piece of evidence bearing directly on f-,he
question of fact, regarding which it gave the finding tho court set aside
such a finding in gsecond appeal.20 Similarly whers the Court of first
appeal excludes from consideration a document on the erroneous ground that
it is not admissible, the finding will be interfered with in second appeal.11
It is not however necessary for a Court of first appeal to refer in detail
to every piece of evidence on record. So long as its judgment leaves no
doubt that all available evidence has been given due weight, its findings

1. 47 C.107 ®. 0.17 Cal. 875 P. 0. 29 B, 1, P. 0.

2 108 1. 0.102,

8. 106 I 0. 862; 29 P. L. R. 410 103 I, C. 235; 8 Lah 30.
4. 81L.80;641 O, 428,451 C 800. :
6. 1031. 0. 2385,

6. 2 Lah 271; 108 1. 0. 264.

7. 6LI O.65.

8 108 I. O h21.

9. 601.0.375.1 R 135; 38 I, C. 866; 108 L, 0. 191.
110. 88 1.0 686,

1.

108 1.0. 191,
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on questions of fact can not be attacked in second appeal.? The question
of value or weight to be attached to evidence is not a question that
can be gone into in socond appeal. Therefore it has been held that a
mere alleged error in weighing evidonce is no ground for gecond appeal.?
Similarly a finding of fact can mnot be attacked in second appeal on the
ground of insufficiency of evidencu.3 A finding even though it be ono of

fact can be set aside the second appeal on the grounds of its being 1n-
definite or vague.4

Questions of Law.

1. Adverse possession.—As already stated the question of adverse
possession is mixed question of law and fact. The question whether from
the facts found adverse possession is deducible is one of law.5

2. Abandonment.—When the question of abandonment is one of
inference from facts found it is one of law, otherwise it is a question of
fact.G

3.

Construction of document.—The expression as applied to 2
document includes two things, namely (1) the meaning of the words and
(2) their legal effect, The meaning of the words is in all cases a question
of fact but the legal effect of the words when the document is a document
of title is a question of law.”? But misconstruction ¢f a document which
is mot a document of title is nota question of law8 The question as to

what construction has to be placed on a document on which the decision
of the case to a large extent hinges is a question of law.9

4. Costs.—A second appeal on the question of costs alone is com-
petent when the lower appellate Court has exercised its discretion regard-

ing costs arbitrarily and not according to the general principles.10

1. 65 I.0. 476,
2. 46 0. 189: 46 I. ©, 237; 72 P. B. 1016,
8 681.0. 500,
4. 401. O. 498.
5. 190,268 P.C; 60 1. C 298.
6. 52 C. W.N.1111; 3 LLJ. 446.
7. 807T.C. 264; 90 I C. 1047.
8 67 I.0.436,
9. 100 I. C. 577.
10, 16 A.833;100 1. C 598,
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5. Dues.—The question as to the naturo of the dues is a question

of law and not of fact.Z

6. Necessity.—In a-suit challenging an alionation on the score of
want of necessity is both a question of fact and a question of law accord-
ing to the circumstances of each case. For instance whether money
borrowed to carry on a trade is for a necessary purpose or not isa ques-
tion of law.2 But the question whether the alienor in fact needed money
for a particular necessary purpose is one of fact.3

7. Onus.— Wrong allocation of burden of proof is a question of

law where onus is the determining factor in tho case.4

8. R.esjudicata.—Plea of res judicata is a question of law and can

be a good ground for second appeal.5

9. Presumption, failure to raise.—TFailure to raise a presumption
of fact under Section 114, Evidence Act, is a good ground for second

appeal.6

10. S ufficient Cause.—Whether or not there is sufficient cause to
extend time under Section 5, Limitation Act, is a question of law.7

11. Town or village.——Whether the collection of houses is a town

or a village is & question of law.8

12, Shop.—In a pre-emption case the question whether or not a
property which is the subject matter of pre-emption is shop, is one of law.9

13. S pecial damage.—In a case of obstruction of public road, the

question of special damage has been held to be a question of law.20

14. Wilful neglect.—If the question for determination is whether
the facts found are sufficient to establish wilful neglect the question is
one of law.17 In other cases it would be one of fact,12

1927 Lah. 259,
19 P. B. 1915,
110 P. R 1915.
1 Lah. 429.

47 1. C. 685.
26 A. L. J. 888.
71 P. W. R, 1908.
8 Lah. 867.

69 P. R, 1915.
60 I. C. 211,
11. 1928 Lah. 774,
12, 94 1. 0. 848.
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15. Permanent Tenancy.—The question whether or mot a tenancy

i i drawn
is permanent is a question of law as 1t depends upon inference to he
from certain facts.1

. : i rror OT
16, Omission to examine witnesses.—Itis a substantial e

e to
defect in procedure on the part of the lower appellate Court to rofus
examine the witnesses tendered.2

1
17. Overlooking relief.—There is a good ground for sesofld appea
if the Court of first appeal overlooks the relief claimed in the plf.nnt.3

18. Change of suit.--Permitting a plaintif to change the naturo
of the suit constitutes question of law.4

19. Raising point suo motu.——When the Court of first ﬂ»pptml
disposes of the case on a point taken swo motu without giving the parties

opportunity to maeet that point, a second appeal would lie on the ground
of defect or error in procedure.5

20. Judgment not legal.—When the judgment of the lower ap-
pellate Court is based upon irrelevant matters a second appeal would lie.6
)

<l

1. Tlisconceiving case.— A second appoeal is allowed when the

first appellate Court has misconceived the question of fact which was
really for trial.7

22. Ignoring rule of procedure.—When the lower appellate Court

inci i the
has ignorsd the well-ostablished principle thab in a Court O'E,"'Pg""'lt o
onus is on the appellant to show that the judgment of the trial Cour
wrong, second appeal would be allowed.8

i t in
23. Recording evidence in appeal.—It is an error or defe:s o
; i ing S0
procedare to admit fresh evidence in appeal without recording roa
it or without the consent of the opposite party.9

1. 8 Lah.h78 P. 0.

2. .

8. 21 W.R.340P, 0.
4.

5

6

1.

8. 106 P. R. 1917,
9. 81 I C.999.
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24. Ex-parte appeal without notice —When the lower appellate
Court decides an appeal er-parfe without notice to the respondent, the

decision will be reversed in second appe.1.7
Findings of facts.

The following are findings of fact and are not therefore liable to be
challenged in second appeal.

1. Ancestral nature of property-—Question whether or not a
certain property is ancestral.2

2. Adoption.—-Tno finding that an adoption has been proved.

3. Bona fide.--The question of bona fide or mala fides is a question of
fact.3

4. Benami transaction.—-A finding as to whether a transaction is
a benami or not.4

5. Dedication.—The question whether the property in dispute is
a Dharamsala and has been dedicated to public, religieus or charitable
purposes.5

6. Fraud.——Whethor a transaction is a fraudulent preference or not
is a question of fact.6 But whether the facts found justify an inference
of fraud is a question of law.7

7. Collusion.—The question of collusive nature of a suit.8

8. Immorality.—The finding that a woman is leading an immoral
life.9

o .
. Jintness of family.-—Tho firding as to joiutness o1 separation ofs
a Hicdu family.10

1 T.ah. 357.

641 0.498;8 Isah 3N
92 1. C, 603,

76 1. C. 1049.

1 P. g, 1919.

107 1. 7 490.

16 I. O 811.

3 LLY 86

811 0,797,

1926 Uah. 443

SorRmaa@pR
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10. Legitimacy.——A finding as to legitimacy.Z

. . i 9
11, Nuisance.—A finding as to presence or abgenco of nwsanco.

12. Negligence.~—A finding as to the presonco or otherwiso of
negligence.3

13. Intenion.—-A finding as to the intention of partios i8 invari-
ably one of fact.4

14. Waiver——The question whether or not there has been & waiver
is one of fact.5

15. Badni transaction.—The finding as to the badni or wagoring
nature of a contract is one of fact.G

16. Status.—- A finding as to a party’s status as temant is ome of
fact.7

Remand, appeal from.—-No right of appeal is provided from &

remand under Section 151, Civil Procedure Code, or under Order XL,
rule 25, Civil Procedure Code.

The validity of such an order cal be
impugned in second appeal against any decision which may subsequenﬂy
be passed by thelower appellate Court.8 But an appeal from an order
of an appellate Court remanding a case under Order XLI, rule 23, Civil
Procedure Code, doas lie in all cases except those

in which absolutely no
right of se€ond appeal against the appellate decree is given in the body

of the Code or by any other law.9 In the above noted case the test to
determine whether a particular remand under Order XLI, rule 23, Civil

Procedure Code, is open to appeal or not has been laid down by Sir Shadi
Lal C. J. in the following words:-—*Supposo the Court instead of making
an order of remand passed a decree on the strength of tne ndjudicntion

contesting the order of remand would there be a second appeal from that

second appeal would lie
the order of remand is

decree? If a from the decree tben
appealable  otherwise mnot”. Right of

appesl is determined by what the Couart purported to do and not by what
1. 60 1. 0.875.

45 1. 0. 428.

107 1. C.702.

3 Lah, 88%; 68 I. 0. 746; 36 P. R. 1916.

59 I C. 607.

78 7. 0. 1032,

P.L. R.162.

L

1. 7. 153 48 M 713; 3 B 490; & Pat. 160,381.
3 Lah. 218 F. B.

?@ﬁ???PP
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the Court ought to have done. Therefore where a remand purports to be

made under Order XLI, rule 23, though it should have been made under
rule 25 or Section 151, Civil Procedure Code, an appeal is competent.l
When the appellate Court ordors a remand without stating under which
provision of law it is made it should be deemed to have been made under

Order XLI, rule 23 and not under Section 151, Civil Procedure Code,
Such a remand would, therefore, be appealable.2

New plea in second appeal.—Where a plea was not taken in either
of the courts below it will not be permitted to be raised for the first time
in second appeal.3 Buta pure question of law arising out of the findings of
the Courts below and which can be decided without further evidence may be
allowed to be taken for the first time in second appeal.4 For instance the plea
of res judicata being & question of law may be raised and entertained in second
appeal even if it was not taken up in either of the Courts below.5

Sub-section (3), object of.—The object of the legislature by en-
acting this sub-section is to make exception in matters of second appeal
regarding a question of custom or usage of sufficient importance and to
allow an appeal on evidence also.6 In a second appeal the question of

custom must be confined to that set out in the certificate granted by the
District Judge.7

Certificate of custom, grant of.—The certificate contemplated by
this sub-section should be granted only when the lower appellate Court
can certify that the evidence regarding custom is o conflicting or uncer-
tain that there is such a substantial doubt regarding its existence or vali-
dity as to justify a second appeal.§ Where there is absolutely no evi-
dence regarding custom no certificate can be rranted under this sub-section.9
When a certificate does not comply with the requirsments of this sub-
section it is invalid and will be ignored.10 Rejecting an application for

1. 0. 284; 1928 Lah. 753
% 1. 0. 842; 44 All. 176, 492.
3 Lah b3; 20 1. G, 22,

[y
[=X=J
-3

PR

44 0. 47,68 1. 0. 466.
471 O. 68b.
8 Lah. 218 F. B. Per Abdul Raoof 7.
. 3 Lah B844.
. 82 P. R.1916; 6 Lah. 338,
9, 96 1T O 886
10. 82 P. R. 1916.
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grant of custom certification with the single word “refused’ is not a
sufficient compliance with the provisions of this section.l

Certifice when necessary.——A certificate of  custom is absolutely
essential when a qustion regarding the validity or existence of a custom is
involved in the seconl appeal 2 A finding that parties are governed by
custom or personal law cannot be attacked in second appeal without the
requisite certificate.3 A mercaﬂile usage is a custom within the meaning
of this sub-section and a certificate is necessary to contest a decision in
second appeal on a question of mercantile usage.4 Similarly a question
relating to the grazing rights claimed by the tenants of the village over
the shamilat land by virtue of custom, is a question of custom as contem-
plated by this sub-section and cannot be taken up in second appeal with-
out the necessary cersificate.5 Though ordinarily a question of burden of
proof is a question of law, where it involves a question of custom it cannot

be sgitated in second appeal without a certificate.6 The question whether
a particular person is or is not a legal guardian of a minor under the
customary law is pre-eminently u question of custom and requires a cer-
tificate to be agitated in second appea1:7 A respondent, however, is

competent to agitate a question of custom in second appeal without a cer-
tificate under this sub-section.8

Certificate when not necessary.—~When the question involved in
the second appeal is not the validity or existence of a custom but whether
the validity or existence of a custom was a question properly before the
Court of first appeal no certificate would be needed.9 It is clear that no
certificate would be required when the second appeal has been lodged on
the ground that the lower appellate Court has failed to determine a par-
ticular issue involving questior of custom for such a ground cannot be
said to be directed againsta decision regarding the validity or existence
of a custom and is good ground for second appeal under Section 41 (1) (¢).20

60 I O 425.

100 P. B, 1517, 88 1.0.40, 9. ¢

1.1 399 1925 Lah 239,
[. C 10.

P R. 1916.
928 Lah. 267; 22 P. R. 1916,
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In such a case the Court of second appeal has power to remit the cage
for redecision on the point of custom.! In a suit for declaration that ap
alienation by a widow is not binding on his reversionary rights no question
of custom can be said to be involved and a second appeal would be compe-
tent without a certificate.2 Where the question of custom arising in g
oase is well established and the parties are not at issue as to its existenge
there can be necessity for a certificate.3 Where a judgement of the lower
appellate Court proceeds on a point which was neither raised in the
pleadings nor put in issue and the determination of which was not essen-
tial for the decision of the case, no certificato nrel be filed with the me.

morandum of appeal in second appeal.4

Remand.—There can be no appeal withont the requisitn certificate
from an order of remand passed under Order 41, rule 23, Civil Procedyrs
Code, where the question involved is one of custom.5 But no certificate
would be needed where the remand is not of the whole case under the aboye
provision of law but only certain issues involving a question of custom arg
remanded. ‘ The provision as to certificate ™ observed Scott Smith J, i 5
L. 268. “was only intended to apply as a condition precedent to the filing
of an appeal and not as a condition precedent to the challenging of 4
finding on a question of custom remanded to the lower appellate Court,
Once an appeal has been legally instituted in this Court, the appellant
can contest at the hearing any findings of the lower appellate Court (other
than findings of fact) which are against him so long as he hag taken
exception to them is his grounds of appeal.”

Revision.—The legislature has left the granting or withholding of
certificate regarding custom to the discretion of the lower appellate Court
and so long as that Court exercises the jurisdiotion thus conferred the
High Court will not interfere in revision with the exercise of such discre-
tion.5 But when the lowerappellate Court refuses to grant certificate on
the erromeous ground that no question of custom arose, there is g failure

1. 22 P. R 1916,
2. 92 1. 0. 725.
8. 1924 Lah. 289.
4. 9 Lah,. 95.

6. 738 1. C. 650,
6. 691, O, 436,
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i9e iurisdiction vested in the Court by law and the High Court
to exercise }u ) .
will certaiuly in terfere 1n revision.?

. application for grant of certificate regarding
Limifatlon'—”\z;h:nchT)XpiI:'? of thirty days, the Court to whom such
oust?m .19 ﬁ.led ade before dismissing ths application should consider
epplication is mn Z o was sufficient time for mnot presenting it
W}] et'her . or mot ther eal was taken to he'within time where it was filed
within t.une.»? Ao apzt of dolay in obtaining a certificate and the appel-
beyond (um'e on ac;m]la in applying for the certificate as due to the fact
]t:ll:‘; :;P}iﬂil;(zi:l ::;;0:7 Zhat it wag hecessary to file such certificate until
she was so informed by a lawyer at Liahore.3

Sub-Section (1)--This sub-section merely restricts the gt:ounds on
which a second appeal can be entertained to those mentioned in Section
41.4

42. (1) No second appeal shall lie except on the grounds

mentioned in section 41.
Second appeal

on uo other
gronnds.

(*) Nosecond appeal shall lie in any suit of the nature

i hen the
“No second ap.  @0ZDizable by Courts of Small Causes w

peal in certain  amount or value of the subject matter of the

soits. original suit does not exceed five hundred
rupees.

Sub-Section (2).

Suit nature cognizable by Courts of small Causes.—These words
refer to the nature of the suit and not to the fornm. Therefore Wher.e *
rent suit for Rs. 250 is filed before a gecond class Sub-Judge htwm.g
small cause powers only upto Rs. 50 and a decree is passed which is

confirmed in appeal, no second appeal would be competent as the suit was
of the nature of small canges.5

1. 18 P. R. 1918 ; 67 1. 0. 769,
2. 931.0. 952.

8, 1 Lah. 245.

4. 3 Lah. 218,

6. b1 B, 867.
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Execution proceedings.—No second appeal is competent from an
order passed in execution proceedings where the value of the suit which
resulted in tho decree was below Rs. 500 and the amount was of a small
cause nature. I

43. * * * *
Repealed by section 2 (#) of Punjab Act, IV of :919.

44. The High Court may call for the record of any case

which has been decided by any Court subordi-
nate to it and in which no appeal lies thereto,

and if such Subordinate Court appears :—

-

\" (&) to have exercised a jurisdiction not vested in it by
law ; or

N (b) to have failed to exercise a jurisdiction so vested ; or

/" (c) to have acted in the exercise of its jurisdiction ille-

k4
gally or with material irregularity ;

the High Court may make such order in the case as 1t think
fit.

NoTEs.
Ingredients of the Section :——

(1) Revisional power is possessed by the High Court and no other
Court.

(2). T.he use of the word ‘ may ’ denotes that the exercise of revisional
power is disoretional with the High Court.

(3) Revision lies from a case which has been decided.

(4) That the case must have been decided by a Court subordinate to
the High Court.

(8) That the case must not be appealable.

1. 1928 Lah. 718, > e
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. 1lowing
(6) The Subordinate Court must have erred  in gne of the fo
wWays :——

. qss .. W 3
() It must have exercised & jurisdicion not vested in it by 1%’

. 1aW 3
(%) It musthave failed to exercise jurisdiction vested in it by
or

. f o apegally 0T
(#) Tt must have acted in the exercise of its jurisdiction ¢J
with material irregularity :

stood
Jurisdiction, meaning of.—The term jurisdiction must be l-mdt::e ao-
in its broad legal sense signifying the power of administering ]u98 Jjmi-
cording to the means which the law has provided and subject to b ast 0ot
tations imposed by the law on the judicial authority.7 The term ™ Court
be confined to the territorial or pecuniary limits of the powers of & i
or to the nature of the class to which the ocase belongs.
addition the questions of this kind, the presence or abgen ce of &

. hich
authority or power conferred by the law upon tribunals in case8 W
satisfy the other conditions referred to.2

vis-
Revisional jurisdiction, nature and extent of.—The I®

ional power of the High Court is mot an inherent power bu: t,;:a
one conferred by statute.3 This power, as is clear from the use © od
word ‘ may,’ is discretionary in its nature and the High Qourt is not bo‘f \
to exercise it in every oase where a lower Court hag erred on & pOl;
of jurisdiction. The High Court will not interfere unless the error on ht,h(:
point of jurisdiotion has resulted in a failure of justice.4 But once
Court assumes the revisional jurisdiction conferred by this section on any
of the grounds specified therein, there is no limitation imposed upoR the
power of the Court as to the mode of disposal. The section is intem'ied to
arm the Court with the power of remedying injustice in cases not subjeot to
appeal under certain specified circumstances and therefore where the
grounds of the jurisdiction are established and a fit cage shown for the
exercise of its powers, there is nothing in the section to preclude the Court

from disposing of the case itself because points of fact and pot points of
law are involved.5

1. 7 A. 845,
3. 8 A. 519,
3. 28 A. 554,

4, 86 P. R.1902; 68 P. W. R. 1912 ; 2 L.UJ. 673.
5. 41 P R.1898;2 P R 1907 ; 16 P. R. 1907.
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.~ “Case”, definition_of —The distinotion between a ‘case’ and a_‘suit’

has been clearly brought, out. by Sir Shadi Lal, C..J.,.in..3_ Lah. 283 F. B.
and to quote his lordship.in extenso will facilitate the. clear understanding of

-the distinction. “It is beyond question ’ observed his Lordship, “ that case

is not synonymous with suit. While_every suitis a_case it.cannot. be said

that overy casc is a suit... Tho word case is more comprehensive expres-

sion and includes not only a suit but other proceedings which cannot be
degoribed as a suit, e.g., proceedings under the Guardians and Wards
Act, Probate and Administration Act, Succession Certificate Act, Provin-
cial Insolvency Act, Religious Endowments Act, etc. Butcan a branch of
a suit be rogarded as a case within the meaning of the section? I would
answer the question in the negative. Their Lordships of the Privy Coun-

cil have observed in 40 M. 793 P. C., that no deﬁnlition is to be found in the

Code of the word case. It cannot in their Lordships’ view be confined to

a litigation in which there is a plaintiff who seeks to obtain particular
relief in damages or otherwise against a defendant who is before the Court.
It must, thoy think, include an ex-parte application such as made in this
case praying that persons in the position of trustees or officials should
perform their trust or discharge their official duties”

Interlocutery orders.—There is a serious conflict of authority as to
whether an interlocutory order is a case within the meaning of this sec-
tion or section 115, Civil Procedure Ccde, which corresponds to
it. The view of the Lahore High Courtis that an interlocutory order does
not constituto a case within the meaning of this section and is not there-
fore open to revision.l The reasoning for this view is that orders passed
in a pending case are nnt orders passed in a case which has been decided
by a Subardiuate Court.2 A distinction has, however, been drawn as re-
gards orders passed on applications for settinyg aside er-parte decrces for
restoration of suits dismissed in default and they have been held to be
open to revision.3 The view of the Allahabad High Court is in accord
with that of the Lahore High Court. But Bombay, Calcutta, Madras,
Patna, and Rangoon High Courts hold the contrary view. Chief Court of
Oudh and Judicial Commissioner’s Court at Nagpur are also of the
latter view.4

1 5Lsh ¢S3FB

2 1071 C 396 per Tek Chand 7J.

3. 7 Lah 163; 98 I. C. 830.

4. 43A.564 F B.; 14'C 768; £2 0 128; 64 C 10%8; 7 B. 341 F. B. 46 V. A74;
44T C. €91 (Pat.); 1 R.231; 111 1.0, 163 (Oudh) F.B.; 106 10. 57 (Nug ),
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Instances of interlocutory orders.

1. A refusal to issue inierrogatories for the examination of witnesses
does not amount to a case but is only an interlocutory order and therefore
is not open to revision according to the view adopted by the Lahore High
Court.1

2. An order of a Court refusing 70 stay the trial of a suit under Section
10, Civil Procedure Ccde, is mot revisable as it is only an interlocutory

order.2

3. An order granting an application to sue as pauperis an interlocutory
order and therefore not open to revision.3 But in some cases it has been
held that an order rejecting such an application is open to revision.4

4. No revision lies from an order of remand as it is only an interlocu-

tory order.5

5. A decision by a Court that it has jurisdiction to try a suit is an

interlorutory order and therefore not open to revision.6

6. An order setting aside an award and directing that the suit shall
proceed.7

Wrongful assumption or refusal of Jurisdiction.—This section
cuables the High Court, in a case in which no appeal lies, to call for the
record of any case if the Court by which the case was decided appears to
Lave acted in the exercisc of jurisdiction not vested in it by law, or to
have failed to exercise jurisdiction vested in it or to have exercised its
jurisdiction illegally or with material irregularity or further enables it to
pass such an order in the case as it may think fit. It will thus appear
that the section applies to jurisdiction alone, the irregular exercise or non-
cxercise of it or the illegal assumption of it. The section is not directed
againgt conclusions of law or fact in which the question of jurisdiction is
not involved.8 When a Court entertains an objection under Order XXI,

L ﬁgLI.To.JuZ (Lah . L

. .. J. 4256, Contra vide 111 1. C. 16

5. 87 P R 1012 0 ee ©- 168 (Oudh) ¥ .5,

4 9% 1.2(235.’ 879 Lah ; 105 I €. 130; 62 M. L. 7. 330 Contra 48 A. 493; 29 P. L.
5. 119 P. R.1912; 14 I 0. 793 (Lah.)

6 b Lah. 288 F. B.

7. 26P.L R 953,

8. 40 M, 798 P. C.; 75 L C. 487.
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rule 58 in exccution of a mortgagn decres which objection cannot be raised
owing to the fact that no attachmant is necessary in execution of a mort-
gage decree, the Court assumes a jurisdiction not vested in it by law and
the order is thus open to rovision.Z Whan a Court rejects objections to an
execution sale on the ground that the auction purchaser was not brought
on the record within 30 days, it refuses to exercise jurisdiction vested in
it by law and the order is open to revision.2 .An erroneous _dismissal of _
&1 appeal on the ground that the agent preferring i it had no_authority to
do so under his power, of attorney. amounts _to _failure to exercise jurisdic-
tion vested in the Court and is therefore revisable.3__Similarly where a
,99‘}..’79_‘.‘7““ all facts bofors it refuses to exerciss its discretionary powers, .

1ts order is liable to reversal in revision.£

Illegal or irregular exercise of jurisdiction.—Where a Court has
Jurisdiction to decide the question before it and in fact decides it, it cannot
bo said to have acted in the exercise of its jurisdiction illegally or with
material irregularity morely bacause it has coms to an erroneous decision.
The Courts have jurisdistion to decide wrong ag well as right and their
decisions cannot be challenged in revision.5 Material irregularity implies
only the committing of an error of procedure whilst acting illegally means
Something more. One thing is clear, namely, that, an irregularity is
Something less than an illegality and befors the Court will interfere, it
must be shown to be material, that is an irregularity which has prej udicial-
ly affected the merits of the case. (Woodroffe & Amir Ali’s Civil Proce-
dure Cod.e).

Instances of illegal or irregualar exercise of jurisdiction.

1. A_wrong allocation of burden _of _m:oqf.is.n._mn.teria.leirmgnl&rity_.
Justifying interference. in revision.6

2. Dismissal of a suit_for non-appearance of parties-on the day fixed
for_delivery of judgment.”

1. 68 P. B. 1918.
2 J0RI C. 801,
3 99 T. 0. 960.

4. 10 P, R. 1914.

5 110.6P.0.; 40 M.793 P. O.; 103 . 0.701; 9 L. 303; 10710273
6 941 C.117; 64 L 0.91; 41 P. R. 1898 Contra 92 1. C. 4
7. 100 L Q. 472,
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\J 8. Giving » finding based on no evidence on tho record or hasod on

::Vn'ectural grounds.1
- 4. Tailure on the part of tho Court to notice gtitoments of witnosses
on record.2

\/’). Ignoring important docuwentary ovidence or putting on it a
Jperversely_erroneous interprotation.3

6. Pessing a decree on a compromise entered into by @ guardian and

iitem of a minor party without meking an enquiry as to whether such
compremise was beneficial to the minor or not.4

\/ 7. Tailure on the part of a Court to take notice of tho real pointin
the case and to give decision on it.5

~J 8. : i
An appollate Court setting up an entircly new case for » party.6

9. A C i ial i
. m'n't commits a matorial irrogularity when it procecds on &
misunderstanding of the pleadings 7

10. AC i ial 3
ourt commits material irregularity when by taking 2 wholly

erroneous view of th
R, tho framo of tho caso and by misundorstanding tho
plaintiil’s case gives a wrong decision.§ )

f 11.  Omission to consider a question of estoppel.9
12. .'

F' i S
/ ailure or refusal to determine a question of limitation.Z
ion.10
13

A Court of a i :
ppeal commits material irregularity in the exercise

of its jurisdiction if it goes outside the merits and . .
point not raised in the original pleading.11 considors a tochnice!

\/ 14. An order refusing to set aside an award wh .
made in a pending case is revisable.12 °f the referonce 18

96 I C.247; 501 C, 806.
25 P.L. R 191&,

106 P. R. 1908

1056 P. B. 1889.

16 I. C 226.

98 1. C. 867

1927 [ ah. 41

13 P, R. 1910,

60 1. C_716.

10. 101 P. R 1918; 6h L. C. &5.
11. 14 1. C. 1008.

1z, 111 1.C 115

CPART PR
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15. A revision is competent against a decree passed on an award
when the Court which passed the decree has committed an error in
procedure or has misused the jurisdiction preseribed by Civil Procedure
Code.1

N 16. Material irregularity on the part of the Court in dealing with

objections to an award of arbitrators is a good ground for revision, though
1t 18 no ground for revision that the arbitratar himself has been guilty of
Some misconduct and that the Court has wrongly adjudicated upon the
objections raised regarling that misconduct.) Thus failure to_ decide,
Jhe objoctions .raised against an award  has.been hold to be material -
Arregularity justifying interference in revision.3

\ 17. It is a material irregularity or the part of the arbitrator to base
an award on his private enquiry unless he has been given such power in
the agreement. 4

18. It is o material irregularity on the part of a Coﬁrt to decide the
objections to an award without giving the objector notice of the date fixed
for hearing objections.3

19. An arbitratoris guilty of an illegality if he receives documents
from one party and bases his award upon them without affording an opport-

unity to the other party of seeing those documents and of meeting the.cone
clusions deducible therefrom.6

Error of law.—Mero error of law is no ground for revision unless a
question of jurisdiction is invovled therein. It is settled law that where
a Court has jurisdiction to decide a question, it canuot be said to have acted
illegally or with material irregularity in the exercise of its jurisdiction merely
because it has come to a wrong decision.7 For instance a Court has ample
powers conferred on it by Order VI, rule 17, Civil Procedure Code, to allow
amendment of pleadings and where it after examining the arguments
advanced on both sides grants leave to amond the plaint the High Court

will not interfero with its discretion in rovisions even though its conclusion

189 P. R 1902 F. B.
78 P. R. 1916.

1081 C. 604

1928 Lah. 658.

64 I. 0. 894

64 1. C 864.

11 C.6P C.

SeopPer
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- iarisdiction to decide
may be wrong in law.l Similarly a Court has JansTes ;
y e e e s lying its mind gives a wrong
the question of limitation and if it after app!¥yFs . laribe tuatifoe
: o .o or material irregularity justily=-
decision on the point there igno illegality d ot is oithor—s
i g ; i cuin : —
ing interference in revision.2 Misconstruction of a do e
. N b ' aterial irregularity. justifying
question of law _or.of fact.but.not_a case.ofm : : .
T . . . the Pun]ab Chxef COurt, tha
interferonce in revision.3 It was held by tecision a3 govors
. . . 18 o -
the mere fact thata Court has in its ]udgmeﬂt noted a dec 5
. . licable is not a mater-
ing the case while in fact that decision is not 2pP carlier raling
- i n [4
ial irregularity.4 DBut a contrary view was exproessed m‘; . .
: 3 1 T o 18
of the same Cou rt where it beld that the misapplication of & ) lzo 1 .
waterial irregularity.5 The former opinion, however, seems t0 .e mo.S
. . . sion i
correct and has also the weight of authority- Interference 1n rovmmnt]
. : i e
not right where there is no irregularity in the proceedings OT er.ror n 1d
procedure or a misuse of jurisdiction and the decree of the Court 1s passe.
1 : . . g
in accordance with award.6 The rejection or acceptance of an award i
ordinarily not open to revision as the order disposes of a question of law
and thus the order even if wrong cannot be called 2 material irregularity.?
Dismissal of an application for the amendment of & decrce is not a material
_irregularity justifying interference in revision.§ But in a recent ruling
] “reportod as 103 L C. 737 Mr. Justice Addison has held that to amend
W ! " under Section 132, Civil Procedure Code, & decreo which is in accord_

Q}'—'f ‘ance with the judgment is a material irregularity and the order of amend-
' ment is open to revision.

Second application for revision.—A secoud application for rovision
is competent where the previous one has been dismissed in default.9 But

where the provious application was dismissed on merits the second appli”
cation is not maintainable.10

108 1. C. 701.
9% 1 C. 866;103 I, 0. 113
1(8 1. C. 373; 106 P. B. 1908; 20 P, B. 1911,
18 P. L. B. 1915.
45 P. B. 1809.
9 P.R. 1913
117 P. R. 1916; 66 P. R. 1915.
8. 261 C 808
9. 110 I. 0. 833; 64 P. R. 1901 F. B,
10. 64 P.R. 1901 F. B,

e e
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Conversion of appeal into revision..—Wheroin a case not open to
is filed, the High Court is competent to treat the appeal

A48 arevision.7

Other remedy open.—Ordinarily High Court will not interfere in

revision where another remedy is open to the petitioner.2 It is the

general _polioy..of .law. and usual practice.of the High Court to interfere on
the revision side in the interests of justice only in those cases where there
i no other remedy or the remedy is so gumbrousor oxpensive that to
refer the appellant to it is tantamount to denying him the relief.3  Thus
it has beon ropoatedly laid down that an spplication for revision against
an order does not lie when the order complained of may be made the
subject of an appeal from the decree in the suit.# Thus an order direct-
ing the plaintiff to make up the deficiency in Court-fee by a certain date
is not open to revision because if for non-compliance with the order the
Court rejects the plaint, the order of the Court rejecting the plaint would
amount to a decree and as such would be appealable.5 An order under
Order XXI, rules 98, 99, 101, Civil Procedure Code, is not open to revision
because the party aggrieved has a right to bring a suit under Order XXI,
rule 63 of the same Code.6 But when tho other remedy open to the ag-
grieved party is of a doubtful nature the High Court will not refuse to
oxercise its discretionary revisional jurisdiction.7 Although ordinarily
High Court will not interfero in revision where another remedy is open

to the petitioner thero is nothing in law which can prohibit it from inter-

fering where grave injustice might have been done.8

Delay.—-Where a petition for revision is filed after a long time from
the date of the order complained and no satisfactory esplanation is forth-
coming for the delay, the High Court will not entertain the petition.9

Cross-objection.—A respondent in a rsvision petition is not entitled to
file cross-objections.10

45 P L R. 1915,

»1 P. R 1898; 99 P. R, 1915.

76 P.R. 1903

64 P R. 19065.

69 P.R. 1912; 120 P.R 1919; 83 P R 1911.

128 P,L.R. 1911.
18 A 1483; 80 P.L.R. 1901
. 67 1.C. 945.

. 18 I 0.795 Lah.

0. 14 1.C.b62 Lah.

[

2
3
4
b.
6.
7
8
9
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Ex-parte decree, setting aside of.—It has been repeatedly held by the

Lahore High Court that an order setting Xudo an cc-parte decreo is
revisable. Thus it has been laid down that whero a Court entertains an
application for setting aside an er-parte decree after the expiry of the period
of limitation it illegally assumes jurisdiction not vested in it by law.2 But
it is submitted that the soundness of this view is open to doubt, It/ is true
that in such a case there is an illegal assumption of jurisdiction not vesting
in Court but the law it well settled that the High Court will not interferc
in revision when another remedy is open to the petitioner or whon the
order complained of can be attacked in appeal from the decree passed in the
suit. Now in case where an ez-parte decree is set aside if the decision goes
against the plaintiff he can in his grounds of appeal challenge the com-
petency of the trial Court to_setaside the er-parte docree. Where the lower
appellate Court’on an appeal from an order refusing to set aside an ev-parte
decroe has misunderstood and misapplied the law it commits a material
irregularity justifying interference in revision.3

Suit dismissed in default, re%oration of.—1It is well settled that an
order restoring a suit dismissed in defanlt is not an interlozutory and is
therefore revisable.4 But it must be remembered that suits or appoals
dlannsgud\for default can only be restored if sufficient cause is shown
and the Court;s in the absence . of sug_h sufficient cause being shown are
precluded from invoking in aid their inherent powers uuder Section 151,
Civil Procedurs Code.5 Where a Court restoroes a suit dismissed in default
on an application made after the expiry of limitation it assumes jurisdiction
not vestad in it by law and its order restoring the suit would be set aside in
revision.(

Sufficient Cause.

1. Whers no notice is given to the plaintiff and his counsel about
the adjournment there is gufficient reason for tho restoration of the suit

dismissed in default on such adjourned date.7

0

86 I. 0.256, 616 .
96 I. C. 246,

1. 7 Lab. 161;1925 Lah. 689; 941.C. 117; 109 L. C. 82; 100 L. 0. 936.
2. 1001. O, 936 109. L, Q. 82 94 1, O. 117 1925 Lah. 039

8. 76 1. 0. 1080.

4, 107 1. C. 895.

2. 103 L. C. 426,

7.
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\/ 2. Inability to attend on account of being an indoor patient isa
sufficient cause for non-attendance and if the suit is dismsissed in default it

will be restored.Z

\/ 3. Misjudgment on the part of a counsel as to when his case was
probably going to be taken up, where there is no statement that he was
ongaged in some other case is not a suflicient cause for absence when the

case is taken up.2

\/ 4. The mere fact that plaintiff’s Pleader was engaged in another Court
at the time is not sufficient ground for restoration.3

\/ 5. Dismisal of an application for restoration summarily without
recording evidence and going into its merits is a material irregularity

justifying interfercnce in revision.4

“/ 6. Where a party is prevented from appearing in Court when his case
is taken up for hearing, owing to the late arrival of a train, which under
ordinary circumstances would have arrived in time to enable the plaintiff
to appear duly, there is a sufficient cause for his non-appearance.5

'\/ 7. When on his case being called up plaintiff rauns away to call his
counsel and on his returning within a few minutes finds his case dismissed
in default there is a sufficient reason for the restoration of the suit.¢

\/ 8. When the plaintiff attends the Court but fails to appear when he
is called because he had gone to ease himself there is sufficient reason for
his non-appearance and the suit if dismissed in default 'should be restored

tij.le?'
9. Where a plaintiff comes from a long distance to attend and reaches
the Court in time bnt owing to a mistake as to the Court room in which he

had to apper fails to put in appearance and the suit is dismissed in default,

there is sufficient ground for the restoration of the suit.8

1926 Lah. 521.
100 1.0. 793.
101 I 0. 444.
100 T.0. 617,
98 LC. 868.

96 I.0. 821,

96 1.0. 403.
96 I C. 881.

10000

eNom
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0. Where a porson has been added as plaintiff by the Court, his
non-appearance in pursuance of the orders of t

he Court cannot entail the
consequence of

the dismissal of suit of tho original plaintiff whoreally
denied the right of the defaulting party to be added as plaintiff.

11. Where a suit is called and dismissed in defanlt in the plaintiff’s

absence and the lattor appoars shortly after and applies for restoration, tho
suit should be restored.2

Summary dismissal.—An application to restore 2 suit dismissed in
default cannot be dismissed summarily. The Court must give tho applicant
an opportunity to substantiate his allozations in the application.. Failuro
to do so is a material irregularity justifying interference in revision.3

Restoration of an application for restoration or setting aside an
ex-parte decree.—Where an application for restoration of a suit dismissed

in default or for setting aside an er-parte deoreo is itself dismissed in default
au application to restore such application is competent.4

Pleader’s absence. —Where a sait is dismissed in default in the
absence of both the plaintiff or appellant and his plead:r, pleoader’s absence

need not be satisfactorily explained if the plaintif or aponellant can give
excuse for his own absence.

If he can give a sufficient reagon for his own
absence he 1is entitled to the restoration of the suit.’

Appeal and revision, difference between.——In an appcal it is the
rizht of the appellant to obtain an adjudication and one in his favour, if
his grounds are made out, irrespoctive of the question whether substantial
justice is or is not thereby dispensed in the case.

A point of law or
procedure may in a particular case work hardship, but in an appeal the

Court is bound to give effect to it without regard to the circumstances.
In cases of revision it is quite otherwise. No party has the right to
obtain an adjudication and it is entirely within tho discretion of tho

Court to interfere or not as it thinks fit. It will not interfere to perpetuato
an injustice but only to promote the ends of justice. Suppose a just

claim is really barred by time but is erroneously held not to be so by

1. 95 L.C. 865.
2. 7171.C. 9

01.
3. 106 10. 821; 69 P.L.B.1919; 27 P.L.R. 564; 100 1.C. 677.
4, 100 [ Q. 313.

5. 3% P.L.R.1910; 52 1.C. 926; 113 P.R. 1876.
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the lower Court, or a forfeiture clause undg a contract which would
work great hardship in a particular instance, is erroneously held not to
apply in such a case the Court of appeal would bs obliged to enforce the
law but a Court of revision would ordinarily refuse to act.Z

Revision under Punjab Courts Actand Provincial Small Cause Court
Act.—Section 115, Civil Procedure Code, is puarallel to Section 44 of the
Punjab Courts Act. Therefore the powers of revision under the two
provisions of law are identical. But a revision under Civil Procedure
Code or the Punjab Courts Act is vitally different from a revision under
Section 25 of the Provincial Small Cause Court Act. The provisions of

Section 115, Civil Proced ure Code or 44, Punjab Courts Act do mnot furnish

a safe guide for the exercise of revisional powers under Section

25 0of the Provincial Small Cause Court Act. Powers of interference

under Section 25 of the Provincial Small Cause Court Act are more plenary
than under either the Civil Procedure Code or Punjab Courts Act. While
any error of law or procedure in the judgment of the Small Cause Court
confers rovisional jurisdiction on the High Court under Section 25 of
Provincial Small Cause Court Act, the interference under the other two
Acts is only possible where there has been illegal assumption of jurisdic-
tion or failure to exercise jurisdiction or illegality or material irregalarity in

the exercise of jurisdiction.2 But revisional powers in cither case are dis-

cretionary.3

Revisien under Provincial Insolvency Act.—The provisions of Sec-
tion 115, Civil Procedure Code, or Section 44 of the Punjab Courts Act
cannot furnish any guide for the exercise of revisional powers under the
Provincial Insolvency Act. The revisional powers of the High Court are
described dn Section 75 of the Ast which is analogous to that of Section

25 of the Provincial Insolvency Act. Therefore the revisional powers

under the two sections are identical in their scope and nature.

S | " 44-A. (1) Theperied-of Jims

Petiod of Section 41 of this Part shall e nmet}.days from
limitation. the date of the decree appealed against

1. 66 P R. 1904 per Chatter;ji J.
2. 66 P.B 1904; 21 B. 250
3. 21 8.250;19 P B.1901;35 P,B.1902.
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(2) In computing this period and in all respects not herein
India Act TX gpecified the limitation of an appeal under the
of 1408. said section shall be deemed to be governed by
the provisions of the Indian Limitation Act, 1908.

NoTEs.

Computing period of limittion.—-In computing the period of limit-
ation of appeal the day on which the judgment complained of was
promulgated has to be excluded. Moreover the time requisite for obtain-
ing the copy of the decree appealed from and that of the judgment on
which the decree is based shall be excluded (vide section 12, Indian
Limitation Act, 1908). The time taken in obtaining a copy of the decree
and that spent in obtaining a copy of the judgment must both be excluded
except when these periods overlap each other and when in fact they over-
lap the time overlapped should be excluded only once.1 Time requisite is
determined not when the applicant chooses to take delivery of the copy
but when the copy is ready for delivery provided he had notice that it
would be ready on that date.2 But whero the copies are despatched by
post, in accordance with the rules, the period intervening between their

completien and despatch must also be excluded in computing the period
allowed for an appeal.3

1.J. 148 121. 0. 677,
Y ?MA 79 an d 108; 13 I, U, 850;9 C. L. B. 293.
3. 8Lah.?2



CHAPTER V.

SUPPLEMENTARY PROVISIONS.

45. Except as otherwise provided by this Part, any

powers that may be conferred by the High Qourt
Mode of d hi £
conferring on any persoa uader this part may be conferred
powers. on such person either by name or by virtue of

office.

46. Whenever any person holding an office in the service

Continnance of of Government who has been invested with any
Posors of powers under this Part throughout any local area
officers. 18 transferred or posted at any subsequent

time to an equal or higher office of the same nature within g
like local area, he shall, unless the High Court, otherwige
directs or has otherwise directed, exercise the sama powers in
the local area to which he is so transferred or pested.

46-A. The High Court may from time to time make

Provici rules consistent with this Act and any other
rovisions . . N
regarding enactment for the time being in force:—

petition-writers.
(a) declaring what persons shall be permitted to act
a8 petition-writers in the Courts subordinate
thereto;

(b) regulating the issue of licenses to such persons,
the conduct of business by them, and the gcale of
fees to be charged by them; and

(c) determining the authority by which breaches of
such rules shall be investigated and the penaltieg
which may be imposed.
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High Court’s powers of suerintpendence.—Though the rules rolating
to the petition-writers do not allow an appeal to the High Court from
Proceedings and orders h ¢ld and made by the District Judges under those
rules, the High Court is competent to deal with such proceedings and
orders as there i3 nothing in the rulos inconsistent with the rotention by

the High Court of its general powers of suporinion lonse an:d control over
Subordinate Civil Courts.1

Grossly improper conduct, punishment for.—To make a potition.
writer liable to suspension cr dismissal for grossly improper conduct it is
pecessary thut ho should be guilty of such conduct in his capacity of a
P etition-writer- Therefore a petition-writer who ia writing or presenting a
P ctition acts not in.tho exorcise of his profession as a petition-writer but
in his private cap.._ly cannot be dismissed for grossly impropor conduct,
ander the rules relating to potition-writers.2

47. (1) Subject to such general orders as may be made

control of list by the local Government the High Court shall
of holidays: prepare a list of days to be observed in each

year a8 holidays in the Civil Courts subordinate thereto.

(2) Every such list shall be published in the official

Gazette.
NoTEs.

Hearing cases on holidays.——A proceeding held in a Civil Court on
, holiday is not mnecessarily a nullity on that acc ount. But if the Court
wishes to hear the case on a Gazetted Civil holiday, it must do so with the
oonsent of the parties concerned and cannot make them appear before itself
without such consent. The exemption from appearance in Court on a
Gazotted holiday is a privilege conferred by law and unless it has been
waived DY the person concerned no Court can of its own motion deprive
pim of it Once the consent is given the Court’s proceedings become

1. 42 P. R. 1888
2. hid.
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legal and cannot bo impeached. Nor can they bo impeached except by the
parties and only on the above grounds.?

47-A. All suits, appeals, revisions, applications, reviews,

. executions and other proceedings whatsoever
,f,;;’f({?,;‘g”psond. whether Civil or Criminal pending in the Chief
ing proceed- Court of the Punjab shall be continued and
nes concluded in the High Court of Judicature at

Lahore as if the same had been in such High Court; and the
High Court of Judicature at Lahore shall have the same
jurigdiction in relation to all such suits, appeals, revisions,
reviews, executions, applications and other proceedings as if
the same had been commenced and continued in such High
Court.

diasne

48. * * #
Repealed by Section 2 (4) of Pnujab Act, IV of 1919,

49 (a) In Section 117 (2) of the Punjab Land Revenue

Amendment of  hCE 1837, in clause (c) ‘_‘Subordinate ”Judgg,”
the Panjab Land  shall be substituted for ¢ District Judge ” and in

Revenue Act, “Distri urt” sh
Punj&b“?reguncy clauses (d) and (e) ‘“District Co all be

Act, and the substituted for ‘“Divisional Court”.
Tndian Court
Fees Act,

(6) Insection 99 (1) of the Punjab Tenancy Act, 1887,

“District Judge” shall be substituted for “Divigi-
onal Judge”.

() In section 7 (v) (&) of the Indian Court Fees Act,

1870, for the word “five” shall be substituted the
word ‘‘ten”,

1 5b6P. B.1898. See also 111 P K. 1006,
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60. TFor the definition of “District Judge” in section 2 (15)

dAgle,nsime"ft of of the Punjab General Clauses Act, 1898, the
D?SE;;‘E I;[lnodge following shall be substituted:—
in Punjab

General Clauses
Act, 1898, I of
1898.

“District Judge’’ shall mean the Judge of a principal Civil
Court of original jurisdiction, but shall not include the High

Court in the exercise of its ordinary or extraordinary original
civil jurisdiction.

51.

Reforonce in appointment, order, rule, bye-law, notification of
existing enact- form made or issued thereunder all references
ments to Ohief

Cort to the Chief Court of the Punjab shall be cons-
' tructed when necessary as referring to the High
Court of Judicature at Lahore.

In every enactment now in force, and in every
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Jonstituting the High Court of Judicature at Lahore for
rovinces of the Punjab and Delhi, dated the 31st March,

eorge the Fifth, by the Grace of God, of the United King-
dom of Great Britain and Ireland, and of the British Domi-
nions beyond the Seas, King, Defender of the Faith, Emperor of
India, To all to whom these Presents shall come, greeting:
Whereas by an Act of Parliament passed in the Fifth and
Sixth years of our Reign and called the Government of India
Act, 1415, it was amongst other things enacted that it should
be lawful for Us by Letters Patent to establish a Hich Geurt
of Judicature in any territory.in British. India w..ether or not
included within the limits of the local jurisdiction of another
High Court and to confer on any High Court so established
any such jurisdiction powers and authority as were vested 1n
or might be conferred on any High Court existing at the
cornmencement of that Act.

And whereas the Provinces of the Punjab and Delhi
are now subject to the jurisdiction of the Chief Court of the
Panjab which was established by an Act of the Governor-
General of India in Council, being Act No. XXIII of 1865,
and was continued by later enactments and no part of the
said provinces is included within the limits of the local juris-

diction of any High Court.

1. Now know ye that We, upon full consideration of

Establishment the premises and of Our special grace, certain
?f riigh Court a6 knowledge and mere motion, have thought
shore. fit to er»ct and establish, and by these presents
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We do accordingly for Us, Our heirs and successors, erect
and establish, for the provinces of the Punjab and ,Delhi
aforesaid, with effect from the date of the publi;:ation of th

pre:sents in the Gazette of Indina High Court of Judica,t;ui*see
which shall be called the High Court of Judicature at Lah ,
and We do hereby constitute the said Court to be a( Cou(rtO:E

Record.

2. And We do hereby appoint and or.lain that the Iligh
Court of Judicature at Lahore shall, until

Constit%tion and f
first Judges of urther or other provision be made by Us. or
)

the High Cours 'Our heirs and successors, in that behalf in
accordance  with section one hundred and one of the
gaid recited Government of India Act, 1915, consist of a Chief
Justice and six other Judges, the first Chief Justice being Sir
Henry Adolphus Rattigan, Knight, and the six other Judges
being William Chevis, Esquire, Henry Scott-Smith Esquire
Shadi Lal, Esquire, Rai Bahadur, Walter Aubin leE’{ossiO'nol’
Esquire, Leycester Hudson Lesli Jones, Esquire, and Zlan’
Brice Broadway, Esquire, being respectively qualiﬁ;d as in the

gaid Act 18 declared.

3. And We do hereby ordain that the Chief Justice and

Declaration to every other Judge ot tt!e High Court of Judi-
cature at Lahore, previously to entering in the

e made by Jud- .
ges, execution of the duties of his office, shall inake

and subscribe the following declaration before such authority

or person as the Lieutenant-Governor of the Punjab may

commission to receive 1t :—

| «[, A. B., appointed Chief Justice (or a Judge) of the
High Court of J udicature at Lahore do solemnly declare that

I will faitbfully perform, the duties of my office to the best af
o

my ability, knowledge and judgment.”
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4. And We do hereby grant, ordain and appoint that the

Seal High Court of Judicature at Lahore shall have
' and use as occasion may require, a Seal bear-

g a device and impression of Our Royal arms, within an
exergue or label surrounding the same, with this inscription,
“The Seal of the High Court at Lahore.” And We Do further
grant, ordain and appoint that the said seal shall be delivered
to and kept in the custody of the Chief Justice and in case of
vacancy of the offica of Chief Justice or during any absence
of the Chief Justice, the same shall be delivered over and
kept in the custody of the person appointed to act as Chief
Justice under the provisions of section one hundred and five
of the G /vernment of India Act, 1915; and We do further grant
ordain and appoint t hat, whensoever the office of Chief Jus-
tice or of the Judge to whomn the custody of the said seal be
committed 1s vacant, the said High Court shall be, and 1is
hereby, authorized and empowered to demand, seize and take
the said seal from any person or persons wh .msoever, by what

ways and means soever the same may have come to his, her

or their possession.

5. And We do hereby further grant, ordain and appoint
that all writs, summonses, precepts, rules,

Writs, ate. to
jesue in name of  orders and other mandatory process to he used,

the Crown and 1ssued or awarded by the High Court of Judica-
under Seal. .
ture at Lahore shall run and be in the name

and stvle of Us, or of Our heirs and successors, and shall be
sealed with the seal of the said High Court.

6. And We do her:by authorize and empower the Chief

Appointment of Justice of the I[Mizh Court of Judicature at
officers. Lahore from time to time, as occasion may

require, and subject to any rules and restrictions which may
be prescribed from time to time by the Lieutenant-Governor
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of the Punjab, to appoint so many and such clerks and other
ministerial oficers as may be found necessary for the adminis-
tration of justice and the due execution of all powers aund
authorities granted and committe 1 to the said High Court by
these Our Letters Patent; and it is Our further will and plea-
sure, and do hereby, for Us, Our heirs and successors give,
grant, direct and appoint, that all and every one of the officers
and clerks to be appointed, as aforesaid shall have and receive
respectively such reasonable salaries as the Chief Justice may,
from time to time, appoint for each office and place respective-
ly and as the Lieutenant-Governor of the Punjab, subject to
the control of the (iovernor-General in Council, may approve
of: Provided always, and itis Our will and pleasure, that all
and every the officers and clerks to be appointed as afor:raid
shall be resident within the limits Jf the jurisdiction of the
said court, so loug as they hold their respective offices; but
this proviso shall not interfere with or prejudice the right of
any officer or clerk to avail himself of leave of absence under
any rules prescribed from time to time by the Governor-General
to Council, and to absent himself from the said linits during
the term of such leave in accordance with the said rules.

Admission of Advocates, Vakils and Attorneys.

7. And We do hereby authorise and empower the High

rowers of High Court of Judicature at Lahore to app- ove, admit

Court in admit- gnd enrol such and so many Advocates, Vakilg
ting Advocates,

id High C.urt
ils and and Attorneys as to the sal g rt may
Xz&rsng;}s' geem meet; and such Advocates, Vakils ang

Atf.bl'ney's shall be and are hereby authorized to appear for the

suitors of the said High Court; and to plead or to act, or to plead

and act, for the said suitors according as the said High Court
mayby its rules and directions determine and subject to such
rules and dircctions.
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8. And We do hereby ordain that the High Court of

Judicature at Lahore shall have power to make

Powers of Hizh . . . .
Court in making Tules from time to time for the qualification and

’“ﬁ%‘%“ﬁ‘; admission of proper personsto be Advocates,
qualifications, Vakils and Attorneys-at-law of the said High

etc. qf Advocates,
Vakils and Court, and shall be empowered to remove or to

Attorneys. suspend from practice, on reasonable cause, the
gaid Advocates, Vakils or Attorneys-at-law, and no person
whatsoever but such Advocates, Vakils or Attorneys shall be
allowed toact or to plead for or on behalf of, any suitor in the
said High Court, except that any suitor shall be allowed to
appear, plead or act on his own behalf or on behalf of a co-suitor.

Nores.

To remove or to suspend from practice on reasonable cause.—
An Advocate or Vakil may be struck off the rolls for an offence which
has no relation whatsoever to his character as a legal practitioner, but
the mere circumstance that he has been convicted of an offence does not
make it imperative on the Court to remove or suspend him from practice.
On the other hand it is not necessary that the act of a legal practitioner
which is relied on for striking his name off the rolls, should have subjected
him to anything like general infamy or imputation of bad character.? _4
logal _practition er is an. officer of Court.and-just.as. he.enjoys-special
privileges he. is.subject..to..peculiar. obli gations - not shared by ordinary
gitizens.2 Therefore though a legal practitioner may not like a particular
measure of the legislature and is entitled to protest against it and agitate
for its repeal by all lawful means, he is duty bound to obey it so long as
it is the law of the land and an open defiance of it will render him liable to
removal or suspension from the roll of Advocates or Vakils.3

Procedure.—<Proceedings upder this_clause cannet—be. regarded -as
criminal-in their gharacter ; they are somotimes-described-as.-guasicriminat
but—only ~for the. reason.that . they..result—in-.penalties~: They are
not of a criminal nature in the Senso that the rules of procedure applicable to

1. 4 Lah. 271=76 L. C. 885 (Sp. B.)
2. 1 id.
3‘ Ib‘d.
4. Ibid.
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a criminal trial such as filing of a written statement by the accused are

applicable to them. Strictly speaking these procecdings are neither Civil

suits nor Criminal prosecutions. The High Court exercises a special

jurisdiction over legal practitioners in pursuance of the authority conferred
upon it by the Letters Patent or an Act of the Logislature and has

inherent power to apply such rules of procedurs as may ensure a fair trial
of the matter requiring adjudication. What is essential is that the parties

concerned should have a proper notico and a reasonablo opportunity to be
heard,

Civil Jurisdiction of the High Court.

9. And We do further ordain that the High Court of

Extraordinary Judicature a; Lahore

original Civil remove, anl to t

shall have power to
jnrisdiction.

: ry and determine as a Court of
extraordinary original jurisdiction, any suit being

or falling within the jurisdiction of any Court subject to its
superintendence, when the said High Court may think proper
to do so. either on the agreement of the parties to that effect, or

for purposes of justice, the reasons for so doing being recorded
on the proceedings of the said High Court.

10. And Wo do further ordain that an appeal shall lje to
Appeals o the the said High Court of Judicature at Lahore

High Oourt from irom the judgment (not beinga judgment passed
Judges of the

Judge in the exercise of appellate jurisdiction in respect
ourt. of a decree or crder made in the exercise of

appellate jurisdiction by a Court subject to the superintendence
of the said High Court, and not being an order made in the
exercise of revisional jurisdiction, and not being a sentence or
order passed or made in the exercise of the power of superin-
tendence under the provisions of gection 107 of the Government
of India Act, or in the exercise of Criminal Jurisdiction) of
onc Judge of the said High Court or one Judge of any
Division Court, pursuant to section 108 of the Government of

India Act, and that notwithstanding anything hereinbefore
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provided an appeal shall lie to the said High Court, from a
judgment of one Judge of the said High Court or one Judge of
any Division High C)urt, pursuant to section 108 of the Gov-
ernment, of India Act, made on or after the first day of Febru-
ary one thousand nine hundred and twenty-nine in theexercise
of appellate jurisdiction in respect of decree or order made in
the exercise of appellate jurisdiction by a Court to the super-
intendence of the said High Court, where the Judge who
passed the judgment declares the case is a fit one for appeal :

but that the right of appeal from other judgment of judges of
the said High Court or such of such Division Court shall be
tn Us, Our Heirs or Successors in Our or Their Privy Council,

ashereinafter provided : "

NOTES.

Effect of changes. — The first amendments provided that an appeal
shall lie from & judgmont of ome judge of the High Court only when
such Judge oertifies that the case is a fit one for appeal. The second
amendment lays down that the law enacted by the first amendment shall
be applicable to all appeals decidad on or subsequent to first February
1929, The question may arise whether or not such certificate is necessary
in regpect of appeals decided before 1st February 1929 but after the lst
amendment came into force. The better mews is that no certificate is
necessary inraspect of such aopeals when they arise out of suits instituted
before 10th February 1998 as it is a well settled principle of law that
the.right.of appealis not. a mere matter _of procedurebut.-is a.-vested -
right_which inheres jn s party.from the commencement.of-.the action-in
the Court of 1st instance, This view has the support of Calcutta and
Madras High Court (1928 T.ah. 627. 55 M. L. J. notes of recent cases p. 37
32 C. W.N,430 F. B.) But the Bombay High Court has expressed a
oontrary view (1928 B. 371). There can, however, be no manner of
doubt that in appeals from suits instituted after 10th February 1928
a oertificate would be necessary even if the appeal by the single Judge
of the High Court is decided before 1st Februarv 1929 but after 10th
February 1928.
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Oral application for leave to appeal.—-An oral application to the
Judge in Chambers who has disposed of the second appeal for a certifi-
cate that the case is fit one for appeal under this clause straight away
at the hearing is not only competent but is preferable.1

Application, to whom lies.--It must be remembered that the
certificate that the case is' fit ona for an appoal under this clause can be
granted only by the Judge who has decided the appeal.2

Judgment.—The term judgment in this clause includes any interlo-
outory judgment which decides so far as the Court pronouncing it is
concerned whether finally or temporarily any qnestion.matorially in issue
betwaen the parties and directly affocting the sul?Jeot matter in suit.3
Therefore an order refnsing stay of exeoution is a judgment within the
meaning of this clause and as such open o o Lotters Patent appeal.4
Similarly the order of a single Judge making 8 ad interim order absolute
is appealable as a judgment under this clause.5

Grounds for appeal.—It is not open to an appellant to take up a
new point before the Lietters Patent Bench. If the judgment of the Judge
in Chambers is correct ou sll points taken up before him the Letters
Patent Bench will not get aside the judgment.6 But this does not mean
that counsel before a Letters Patent Bench i8 bound to confine himself to
arguments addressed to the Judge in Chambers.7 Interference by a
Judge in Chambers with a finding of fact by the first appellate Court is
a good ground for a Letters Patent appeal.8

Revision.—The clause specially provides that no appeal is competent
from an order of a single Judge passed in the exercise of his revisional
jurisdiction.9

Limitation.——Limitation.,,for,._-_a.p.peal.under,--the-olanso-is~30-.da,ys. No
memorandum of appenl shall he entertained it presented after the expira-

1. 1928 B 871

2. 192R Rang. 1.

8. 1 Lah. 848.

4 Ibid.

5. 27 P.L. R. 109.

6. 89 L C, 958 ; 551. 0. 988.
7. 89 1, C 868

8 &L,L.J.109.

9. 6 Lah. 250,
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tion of 30 days from the date of the judgment or order appealed from
unless a Judge in his discretion for good cause shown shall grant further
time for the presentation of such memorandum of appeal(Z). The time will
not be extended under Section 4 of the Limitation Act if the 30th day oxpires
on & holiday or on some day during the vacation(2). As copy of the judg-
ment appealed from is not necessary from filing appeal under the clause any

time spent in obtaining the copy of the order cannot be deducted in com-
puting the period of Limitation for appeal.

11. And Wedo further ordain that the High Court of

Ci‘;‘i‘;"%&guﬁggmm°°%§; Judicature at Lahore shall be a Court of

SR o5 ¢ Appeal from the Civil Court of the Pro-
vinces of the Punjab and Delhi and from all other Courts
subject to its superintendence, and shall exercise appellate
jurisdiction in such cases as were, immediately before the
date of the publication of these presents, subject to appeal
to the Chief Court of the Punjab by virtue of any Jaw
then in force, or as may after that date be declared subject
to appeal to the High Court of judicature at Lahore by any

law made by competent lezislative authority for India.

12. And We do further ordain that the High Court of

Jurisdiction  as to Judicature at Lahore shall have the like
Infants and Lunatics, . .
power and authority with respect to

the persons and estates of infants, idiots and lunatics within
the provinces of the Punjab and Delhi as that which was
vested in the Chief Court of the Punjab immediately before
the publication of these presents.

Law to be administered by the High Court.

13. And We do further ordain that, with respect tothe

By the High Cours law or equity to be applied to each case

in the exercise of ox- ] ; : Y » .
traordinary  original coming before the H]gh Court of Judicature

civil jurisdiction. at Lahore in the exercise of extraordinary

original civil jurisdiction, such law or equity
1. Vide rules framed by the High Court regarding Letters Patent appeals.
2. 2 Lah. 127; 60 I. C. 737.
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ghall, until otherwise provided, be the law or equity which
would have been applied to such case by any local ~Court
having jurisdiction therein.

14. And We do further ordain that, with respect to the
By the High Court 1aW or equity and rule of good conscience
f;peﬁlife junedicton ™ to be applicd by the High Court of Judi-
cature at Lahore to each case coming
before it in the exercise of its appellate jurisdiction, such
law or equity and rule of good conscience shall be the law
or equ'ty and ruleof good conscience which the Court in
which the proceedings in such case were originally instituted
ought to have applied to such case.
Cruninal Jurisdiction.
15. Aad We do further ordain that the High Court of
‘ Judicature at Lahore shall have ordinary
Ordinary orixinal . . . . e ae . . p
criminal jurisdietion  original criminal jurisdiction in respect ot
of the High Court. . .
all such persons within the Provinces of
runjab and Delhi as the Chief Court of the Punjab had such
criminal jurisdiction over immediately before the publication of
these presents.

16. And We do further ordain that the High Court of
Jurisdiction as to Judicature at Lahore, in the exercise of its
porsons. ordinary original criminal jurisdiction,
shall be empowered to try all persons brought before in the

due course of law.

17. And We do further ordain that the High Court of
Extraordinary origi-  Judicature at Lahore shall have extraordi-_
nel jurisdiction. pary. original criminal jurisdiction over all
persons residing in place within the jurisdiction of any Court
subject to its superintendence, and shall have authority to try
at its discretion any such persons brought before it on charges
preferred by any magistrate or other officer specially empower-
ed by the Government in that behalf.
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18. And We do further ordain that there shall be no

No appenl from High  abpeal to the High Court of Judicature at

g?:;llrg exercising ori-  T,ahore from any sentence or order passed
Cqu?lmuy reserve or made by the courts of original criminal
point lavw. ¢

jurisdiction which may be constituted by
one or more Judges of the said High Court. But it shall
be at the discretion of any such court to reserve any point
or poinis of law for the opinion of the said High Court.

19. And We do further ordain that, on such point or
High Court to review ~ POINtS of law bemg so reserved as afore-
cuses on noiats of law  gaid, the High Court of Judicature at
resarvad by one or .
more Judg s of the T.ahore shall have full power and authority
Court. . .
to review the case, or such part of it as
may be necessary, and finally determine such point or points cf
law and thereupon to altar the sentence passed by the court of
original jurisdiction, and to pass such judgment and sentence

as to said High Court may seem right.

20. And We do further ordain that the High Court of
Judicature at Lahore shall be a Court of
C?figﬁ;&il‘é%ﬁrgﬁgrﬂm Appeal from the Criminal Courts of the
o i " F%  Provinces of the Punjab and Delhi and
from all other Courts subjeet to iis
superintendence, and shall exercise appellate jurisdiction in
such cases as were, immediately Lefore the date of the publica-
tion of these presents, subject toappeal to the Chief Court of
the Punjab by virtue of any law then in force or as may after
that date be declared subject to appeal to the High Court of
Judicature at Lahnre by any law made by competent legislative
authority for India.

21. And We do further ordain that the High Court of
Judicature at Lahore shall be a court of

Hearing of referred .. ..
cases nnd revision of reference and revision from the Criminal
triminal trials. Courts subject to its appellate jurisdiction,
and shall have power to hear and determine all such cases
referred to it by the Sessions Judges, or by any other officers
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in the Provinces of the Punjab and Delhi who were; i.mmedl-
ately before the publication of these presents, authorized to
refer cases to the Chief Court of the Punjab and to rev1se all
such cases tried by any officer or Court possessing criminal
jurisdiction in the provinces of the Punjab and Delhi, a8 Were
immediately before the publication of these presents; Su.bJeCt' to
reference to, or revision by, the Chief Court of the Punjab.

92. And We do further ordain that the Hight Court :f
Judicature at Lahore shall have power o

Hi»h Conrt may . imil
direct the transfor of  direct the transfer of any criml

nal case or

Gonso from one appeal from any Court to any other Court
of equal or superior jurisdiction, and z.mle.o t(i

direct the preliminary investication or trial of any cruming
case by any officer or Court otherwise competent to investigate
or try it, though such case belongs in ordinary course to the

jurisdiction of some other officer of Court.

Criminal Law. ;
23. And We do futher ordain that all persons brog?‘h_
Offenders tn he nuni- for trial before .the High Court Of chl)f l?:s
shad nnder Indian ture at Lahore either 1n th.e exerclse © of
enal Code. original jurisdiction, or 1n the. e'Xel'mSe
its jurisdiction as a court of appeal, reference or revision charg-
ed with any offence for which provision is made by Act No-
XLV of 1860 called the “ Tndian Penal Code,” or by any Act
amending or excluding the said Act which may have Peen
passed prior to the publication of these presents, ghall be l}able
to punishment under the said Act or Acts, and not ot herwise.

Testamentary and Intestate Jurisdiction

24. And We do further ordain that the High Court.of
Testamentary and Judicature at Lahora shall have the like
Intestate jurisdiction.  power and authority as that which was
immediately before the publication of these presents l.awfully
exercised within the Provinces of the Punjab and Delh1 l.)y the
Chief Court of thc Punjab in relation to the granting of
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probates of last wills and testaments and letters of administra-
tion of the goods, chattels, credits and all other effects whatso-
ever of persons dying intestate; Provided always that noth-
ing in these Lerter: Patent contained shall interfere with the
provisions of any law which has been made by competent
legislative authority for India, by which power is given to any
other Court to grant such probates and letters of administra-
tion.
Matrimonial Jurisdiction.

25. And We do further ordain that the High Court of
Matrimonial jurisdic- Judicature at Lahore shall have jurisdic-
tlon. tion, within the Provinces of the Punjab
and Delhi in matters matrimonial betweon OQur subjects profess-
ing the Christian religion : Provided always that nothing
herein contained shall be held to interfere with the exercise of
any jurisdiction jn_matters matrimaopial by any Court, not
established by Letters Patent within the said Provinces, which
is lawfully possessed of that jurisdiction.

Powers of Single Judges and Division Courts.

;‘7;6 And We do hereby declare that any function which

' ‘Single Judges and is hereby directed to be performed by the

Division Courts. High Court of Judicature at Lahore, in the
exercise of its original or appellate jurisdiction, may be perfor-
med by any Judge, or by any Division Qourt thereof, appointed
or constituted for such purpose in pursuance of section one
hundred and eight of the Government of India Act, 1415 : and
if such Division Court is composed of two or more Judges are
divided in opinion as to the decision to be given on any point,
such point shall be decided according to the opinion of the
majority of the Judges if there be a majority but if the Judges
be equally divided, they shall state the point upon which they
differ and the case shall then be heard upon that point by one
or more of the other Judges and the point shall be decided
according to the opinion of the majority of the Judges who
have heard the case including those who first heard it.
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It was held by a Letters Patent Bench of the Lahore High
Court in 7 Lah, 179 that if the two Judges composing a Division
Bench of the High Court differ in their opinion, the decision of
the appeal is regulated by section 89 of the Code of Civil
Procedure if the appeal is from a subordinate Court under the
Code or any local or special statute, and in all other cases the
decision is governed by the Letters Patent. Clause 26 of the
Letters Patent has, however, been since amended so as to avoid
any such occasion of equal division of opinion among the
Judges composing a Bench.

Civil Procedunre.

27. And We do further ordain that it shall be lawful
Regnlation of pro- for the High Court of Judicature at Lahore
ceodings. from time to time to make rules and orders
for regulating the practice of the Court and for the purpose of
adepting as far as possible the provisions of the Code of Civil
Procedure, being an Act, No. V of 1908, passed by the Gover-
nor-General in Council and the provisions of any law which
has been or may be made, amending or altering the same, by
competent legislative authority for India, to all proceedings in

1ts testamentary , intestate and matrimonial jurisdiction,
respectively.

Criminal Procedure.
28. And We do further ordain that the praceedings in all
Regznlation of pro- criminal cases brought before the High

ceedings.

Court of Judicature at Lahore shall be
regulated by the Code of Criminal Procedure, being an Act,
No. V of 1898, passed by the Governor-General in Council,
or by such further or other laws in relation to criminal proce-
dure as may have been or may be made by competent legie-
lative authority for India.

Appeals to Privy Council.

29. And We do further ordain that anv person or persons,
Power to appeal in  may appeal to Us, Our heirs or success ‘T8,
oivil cases in Qur or their Privy Council, in any matter
not being of criminal jurisdiction, from any final judgment,
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decree or order of the High Court of Judicature at Lahore
made on appeal, and from any final judgment, decree or order
made in the exercise of original jurisdiction by Judges of the
said High Court, or of any Division Court, from which an
appeal does not lie to the said Hizgh Court under the pr.visions
contained in the 10th clause of these presents : Provided in
either case, that the sum or matter at issue is if the amount or
value of not less than_10,000 rupees, or that such judgment,
decree) or order involves, directly or indirectly, some claim,
demand or question to or respecting property amounting to or of
the value of not less than 10,000 rupees; or from any other final
judgment, decree or order made either on appeal or otherwise
as aforesaid, when the said High Court declares that the case
18 a fit one for appeal to Us, Our heirs or successors, in Our or
their Privy Council; but subject always to such rules and order
as are now in force, or may from time to time be made, respec-
ting appeals to Ourselves in Council from the Courts of the
Provinces of the Punjab and Delhi, except so far as the said
existing. rules and orders respectively are hersby varied; and
subject also to such further rules and orders as We nmay, with
that advice of Our Privy Council hereafter mafe in that
behalf.

ke

30. And We do further ordain that it shall,lawful for
lélc‘i.‘ii’,i‘; ?ﬂ;ﬁﬁf& Fhe I:Iigh Court of Judicature at Lahore .at
' 1ts discretion, on the motion, or, if the said
High GCourt be not sitting, then for any Judge of the said High
Court upon the petition, of any party who considers himself
aggrieved by any preliminary or interlocutory judgment, decree
or order of the said High Court in any such proceeding as afore-
said, not being of criminal jurisdietion, to grant permission to
such party to appeal against the same to Us, Our heirs and
successors, in Qur or their Privy Council, subject to the same
rules, regulations and limitations as are herein expressed

respecting appeals from final judgments, decrees and « rders.
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31. And We do further ordain that from any judgment
Appeel in crimina]l ~ order or sentence «f the High Court of

cages. . . .
Judicature at Lahore, made in the exercige

of original criminal jurisdiction or in any criminal case where
any point or points of law have been reserved for the opinion
of the said High Court, in manner provided by the 18th clause
of these presents, by any Court which has exercised original
jurisdiction, it shall be lawful for the person aggrieved by
such judgment, order or sentence to appeal to Us, Our heirs
or successors, in Council, provided the said High Court declares
that the case is a fit one for such appeal and that the appeal be
made und:r such conditions as the said High Court may
establish or require, but subject always to such rules and
orders, as are now in force, or may from time to time be made,
regpecting appeals to Ourselves in Council from the Courts
of the Provinces of the Punjab and Delhi.
42. And We do further ordain that, in all cases £
judgment, decree, order or sentence of
_Bule as totransmis-  the High Court of Judicature at Lahore
sion of copies of . .
3;?}{’;:;31;;‘““ other  to Us, Ou'r heirs or successors, in Our or
their Privy Council, such High Court
shall certify and transmit to Us, Our
heirs or successors, in Qur or their Privy Council, a_true
and vorrect copy of all evidence, proceedings, judgments,
"decrees and orders had or.made, in such cases appealed
80 far as the same have relation to the matters of appeal,
such copies to be certified under the seal of the said High
Court, And that the said High Court shall also certify
and transmit to Us, Our heirs and successors, in Our or their
Privy Council, a copy of the reasons given by the-Judges
of such Court, or by any of such Judges, for or against the
judgment or determination appealed against. And We do
further ordain that the said High Court shall, in all cases
of appeal to Us, Our heirs or successors conform to and
execute, or cause to be executed such judgments and order
a8 We, Qur heirs or successors conform to and execute, or
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cause t-pe executed, such judgments and orders as We, Our
heirs or succesgrors, in Our or their Privy Council, may think
fit to make in the premises, in such manner as any original
judgment, decree or decrcftal orders, or other order
or rule of the said High Court, should or might have
been executed.
Exercise of Jwi isdiction elsewhere than at the usual
place of sitting of the High Court.
33. And We do further ordain that whenever it
appears to the Lieutenant-Governor of
an:silzgi’é}ﬁigfnmissmn the Punjab, subject to the control of
the Governor-General in Council, con-
venient that the jurisdiction and power by these Qur
Letters Patent, or by or under the Govenment of India
Act, 1915, vested in the High Court of Judicaturs at
Lahore should be exercised in any place within the juris-
diction of any Court subject to the superintendence of the
raid High Court. other than the usual place of sitting of
the said High Court, or at several such places by way
of circuit, one or more Judzes of the Court shall visit

such place or places accordingly.

34. And We do further ordain that whenever any
Judge or Judges of the High Court
Juféggeedéigs speciﬁi of Judicature at Lahore visit any
commvssion or e~ place under the 33rd clause of these
presents the proceedings in cases before
him or them at such place shall be regulated by any law
relating thereto which has been or may be made by competent
legislative authority for India.
Deleyation of Duties to Officers.
35. The High Court of Judicature at Lahore may
from time to time to make rules for delegat-
duﬁﬁg"“s to delegato ing to any Registrar, Prothonotary or
master or other official of the Court any
Judicial, quasi-judicial and non-judicial duties.
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Calls for records, etc., bythe Government.

36. And itis Our further will and pleasure that the
High Court of Judicature at Lahore

HighCourttocomply ~ shall comply with such requisitions as
Sithrequisitionafrom  ay be made by the Governor-General
cords, etc. m  Council or by the Licutenant-
Governor of the Punjab for records,

returns and statements, in such form and manner as bhe

may deem proper.
Powers of Indian Legislatures.

And We do further ordain and declare that all the pro-

' visions of these Qur Letters Patent are
Legios‘lz?;g‘;aso:reggf;gﬁ subject to the legislative powers of the
Governor-Gencral in Legislative Qouncil

and also of the Governor General in Council under gec-
tion seventy-onme of the Goveramentof India Act, 1915 ;
and also of the Governor-General in cases of emergency

under section seventy-one of that Act, and may be in all
respects mended and altered thersby,

Tn WITNESS thereof We have caused these Our Letters
to be made Patent.

WITNESS Ourself at Westminster the 21st day of
March in the Year of Qur Lord one thousand nine hundred
and njneteen and in the ninth Year of Our reign.

BY WARRANT under the King’s Sign Manual.
(Signed) SCHUSTER.
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FOR HASTY REFERENCE BARE PRINT OF
THE PUNJAB COURTS ACT’S,
GIVEN BELOW.

PUNJAB ACT VI OF 1918.

(As am2nded by Punijab Acts, IV of 1919 and IX of 1922 and
supplemented by India Act, IX of 1919.)

Passkp BY TH«¢ LIEUT «NaANT-GOVKRNOR OF THE PUxJAB 1IN COUNCIL.

(Received the assent of His Honour the Lieutenant-Governor of the
Punjal on the 30th May, 1918 and that of His Excellency the
Viceroy and Governor-General on the 12th June, 1918,
and was first published in the Gazette of the

12ti July, 1918.)

An Act to validate all things done under the Punjab
Courts Act, 1914, as amended by Punjab Act, IV of 1914,
to repeal the said Acts or so much of them as may be valid
and to enact a law relating to Courts in the Punjab, whicu
18 free from ths defect described in the preamble.

WHEREAS it appears that the Punjab Courts Act, 1v14,
as assented to by the Lieutenant-Governor on the 15th
January 1914 and by the Governor-General on 27th April 1914,
and as published in the Punjas Gazette on 22nd day 1914,
included a clause, namely, clause (b) of sub-section (1) of
section 39 which had not been passed by the Legislative
Council of the Lieutenant-Governor, and whereas doubts have
arisen as to the validity of things done under the said Act,
and the amending Act, Punjab Act IV of 1914 :

And whereas it is expedient to validate all things done
under the said Acts, to repeal the said Acts or so much of

them as may be valid, and to enact a law relating to Courts
in the Punjab, which is free from the defect above described,

it is hereby enacted as follows: —
PART I

d extent 1. () This Act may be called the
Short title and extent. Punjab Courts Act, 1918,
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(2) It extends to the Punjal;.

2. In this Aci—the expi egsion the
Punjab Courts Act, 1914,” means w at wag
published as the Punjab Courts Act, 1914, in Part V of the
Punjab Gazette, dated 22nd May 1914 : and the expression
“ Punjab Act IV of 191+ ” means what was published ag
Punjab Act IV of 1914, in Part V of the Purjab Gozette,
dated 20th November 19 (4.

Definitions.

Enactment of Pro- 3. (1) (a) The provisions containe(]
visions relating to 1n Part JI of this Act are hereby cnacted,
Courts inthe Panjab. ;09 ghall be deented to have bad effect,

and from the first day of August 1914.

(6) The Punjab Courts Act, 1914, and Punjal, Act, TV
of 1914, or so much of them as may be valid, are repealed on
and from the first dav of August 1914.

(2) All things done under the Punjab Courts Act, 1914>
as amended by Punjab Act, IV of 1914, ghall
be deemed to be 1n every way ag vqliq as if
the Punjab Courts Act, 1914, as amended by Punjab Act, TV
of 1914, had been of full force and effect on ang from the
first day of August, 1914 :

Provided, firstly, that any appeal which
0 degi,ded by the Chief Court in the exercig
of jurisdiction purporting to |, eXerciseg
under secticn 39 (1) (b) of the Punjab Courts Act, 1914
shall be deemed to have been validly dem.ded, and ghal] noé

be called in question by reason of anything containeq

this Act:

And, se-ondly, that any appeal which before
mencewment of this Act has beea presented to the Chi

on

Validation of acts done.

may have been
Proviso.

n

the com-

. ef C
under Section 89 (1) () of the Punjab Oour“., Act, 1y 1470::3
which should not have been so preseutel if the said sub.

section had run as set out in section 3. of Part [T

: of thj
Act shall if it has not been decided be transferreq by tﬁ;s
sald Court for disposal to the District Court having

jurisdiction :

And, thirdly, that any appeal which woulg have lain to
the Chief Court under section 39 (1) -(b).of the Punjab Courtg
Act, 1914, but which lies to the District Court under the
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—~
0

provisions of this Aect, and which if presented to the Chief
Court at the commencement of this Act would be within time,
shall he deemed to be presented within time if presented to
the District Court within sixty days from the commencement

of this Act.

PART IIL
CHAPTLR 1.

PRELIMINARY.
» % ¥ *

()

2. The enactments specified in the Schedule are !lereby
repealed to the extent mentioned in the
fourth column thereof.

. 3. In this part, unless there is some-
thing repugnant in the subject or context,—

(1) “Small cause ” means a suit of the nature cogr(liiz-

. able by a Court of Small Causes under
India Act, IX of 1887. ..

acia 4e ° the Provincial Small Cause Courts Act,

1887 :
(2) * Land suit ” means a suit relating to land as defined

Indin Act XVI in section 4 (1) of the Punjab Tenancy Act,
of 1887, 1887, or to any right or interest in such land .

Repoul

Definitions

(3) ¢ Unclassed sult ” means a suit which is neither
small cause nor a land suit ¢ and

(#) *“ Value” used with reference toa suit means the
amount or value of the subject matter of the suit.

CHAPTER II
* Ed L]

CHAPTER 1III.
THE SUBORDINATE CIVIL COURTS.
CLAssks oF COURTS.

18. Besides the Courts of Small Causes established
Classes of under the Provincial Small Cause Courts Act,
Coarts. 1887, and the Courts established under any
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other enactment for the time being in force. there shall be the
following classes of Civil Courts, namely:—

(1) The Court of the District Judge;
(2) The Court of the Additional Judge ; and
(3) The Court of the Subordinate Judge-

*

£ d & ks

19. (1) For the purposes of this Part ihe Local Govern-
ment shall divide the territories under its ad-
mini-tration into civil districts.

(2) The Local Governwent may alter the limifs or number
of these districts.

Civil Districts.

20. The Local Government shall appoint s many persons
as it thinks necessar - to be District Judges,

and shall post one such person to each district
as District Judge of that district:

Provided that the same person may, if the Local Govern-
ment thinks fit, be appointed to be District Judge of two or
more districts.

District Judges.

21. (1) When the business pending before any District
Additional Judge requires theaid of an Additional Judge
Judges. or Judges for its speedy disposal, the Local

G>vernment may appoint such Additiousal Judges as may lLe
necessary.

(¥) An Additional Judge 8o appointed shall discharge any
of the functions of a District Judge which the District Judge
may assign to him, and in the discnarge of those functions he
shall exercise the same powers as the District Judge.

22. (I) The Local Government may after consultation

with the High Court fix the number of Subor-
diaate Judges t5 be appointcd and when there
is a vacancy in that number may, subject to the
rules, if any, made under sub-section (2) appoint such person
as is nominated by the High Court to the said vacancy.

Suaborlinate
Judises

(2) The Local Government may, after consultation with
the High Court, make I:ules as to the qualifications of perscns
to be appointed Subordinate Judges.
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24. The Court of the District Judge shall be deemed to
District Gourt P, the District Court or principal Civil Court of

to be principanl oOriginal jurisdiction in the district.
Civil Court of

original judisdic-

tion.,

25. Except as otherwise provided by any enactment for
Original the time being in force, the Court of the Dis-
jurisdiction of trict Judge shall have jurisdiction in original

District  Judse  ¢jvil guits without limit as regards the value.

26. The jurisdiction to be exercised in original civil S(Iilits

i ... as regards the value by any person appointed to

P limits - d T

of ?ﬁ?ﬁﬁ?&oﬂ“’o? be a Subordinate Judge, shall be _determined

?3332‘3‘“““’ by the High Court either by including him 1n a
class or grade, or otherwise as it thinks fit.

27. (1) The local limits of the juriadiction of a Sub?rdi-
Local limits of Date Judge shall be such as the High Court
jurisdiction. may define.

(2) When the High Court posts a Subordinate Judge to
a district, the local limits of the district shall, in the absence of
any dircetion to the contrary, b> deemed to be the local limits

of his jurisdiction.

28. (1) The Local Government may, after consultation
Special Judges with the High Court, appoint any person to be
and Beaches an Honorary Subordinate Judge, and the High
Court may confer on such Judge all or an any of the powers
conferable under this Act on a Subordinate Judge with respect
to particular classes of suits or with respect to suits generally

in any local area.

(2) The T[ocal G )ernment may direct any uneven
nu nber of persons invested with powers of the same descrip-
tion and exercisable within the same local area under this
sectlon to sit together as a bench; and those powers shall, while
the direction remains in force, be exercised by the bench su
constituted, and not otherwise.
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(8) The decision of the majority of the members of a bench
constituted under this section shall be deemed to be the decision
of the bench,

. () Persons on whom powers are conferred under this sec-
tion and the benches constituted under this section shall be
deemed for the purposes of this Part, to be Subordinate Judges

29 The High Court may, by notification in_the official
Power to invest Gazette, confer, within such local limits as it
Subordinate thinks fit upon any Subordinate Judge. the
Jodze with small  jurigdiction of a Judge of a Court of Small
ause Coart b > . . 3
jurisdiction Causes under the Provincial Simall Cause Courts
India Act, Xof  Act, 1887, for the trial of suits. cognizable by
' such Courts, up to such value not exceeding five
hundred rupees as it thinks fit, and may withdraw any jurisdi-
ction so conferred.

30. (1) The High Court may by general or special order
of(ﬁ;r:tlge by uSdI}}g authorise any Subordinate Judge to take cog-
of jurisdiction of mizance of, or any District Judge to transfer to
District Cowrtin 3 Subordinate Judge under his control, any of

ertain proceed- . . .
ings the proceedings next hereinafter mentioned or

class of thoseproceedings any specifiel in such order.

(2) The proceedings referred to in sub-section (7) are the
following, namely :—

_ (a) Proceedings under the Indian Succession Act, 1865,
India Act X of

1505 and ¥ of and the Probate and Administration Act, 1881,
1881 which cannot be disposed of by District Dele-
gates.

(b) Proceedings under the Guardians and Wards Act,

Indin Act, ViII 1890,
of 1840

~ (3) The District Judge may withdraw any such proceed
1ngs taken congizance of by or transferred to a Subordinate
Judge and may either himself dispose of them or transfer

gllem to a Court under his control competent to dispose of
em.

(4) Proceedings taken cognizance of or transferred to a
Subordinate Judge as the case may be under this section shall
be disposed of by him, subject to the rules applicable to like
proceedings when disposed of by the District Judge.
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31. (I) The High Court may fix the place or places at
Place of sitting Which any Court under this Part is to be held.

__(2) The place or places so fixed may be beyond the legal
limits of the jurisdiction of the Court.

(3) Except as may be otherwise provided by any order
under this section, a Couart under this Part may be held at
any place within the local limits of its jurisdiction.

32. (L) Any District Judge may be suspended or re-

Susponsion and moved from office by the Local Government.
removal

(2) Any Subordinate Judge may be suspeaded from office
by the High Court subject to the confirmation of the Local
Government, and removed from office by the Local Government
on the report of the High Court.

33. Subject to the general superintendence and control
Control of of the High Court, the District Judge shall
Courts. have control over all the Civil Courts under
this Part within the local limits of his jurisdiction.

34. Notwithstanding anything ¢ mtaine! in the Code of
Civil Procedure, every District Judge may by

P t . X 2 v
distribate written order direct that any civil business
busines congnizable by his Court and the Courts under

his control shall be distributed among Courts in such manner
as he thinks fit:

Provided that no direction issued under this section shall
empower any Court to exercise any powers of deal with any
business beyond the limits of its jurisdiction.

35. (1) The ministerial officers of the District Courts
Ministorial and Courts of Small Causes shall be app?mted,
officors of Sub-  and may be suspended or removed by the -Tudges
ordinate Courts.  of thoge Courts, respectively.

(2) The ministerial officers of all Courts controlled by a
District Court, other than Courts of Small Causes, shall be
appointed, and may be suspended or removed by the District
Court.

(3) Every appoinment under this sectior} shall be subject
to such rules as the High Court may prescribe inthis behall,
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and in dealing with any matter under this section, a Judge of

a Court of Small Causes shall act subject to the control of the
District Court.

(4) Any order passed by a District Judge under this sec-
tion shall be subject to the control of the High Court.

36 (1) A District Court or any Court under the control of
Power to fine District Court may fine, in an amount not exceed-
ministerial ing one wmonth's salary, any ministerial officer

officers. of the Court for misconduct or neglect in the
performance of his duties.

(2) The District Court mav, on appeal or otherwise, reverse
or modify any order made under sub-section (7) by any Court
under its control, and may of its own motion fine up to the

amount of one month’s salary any ministerial officer of any
Court under its control.

37. A District Court may, with the previous sanction of
Delegation of  the High Court delegate to any Subordirate
DS brict Judge’s  Judge in the district the power conferred on a
Tndia Act, V of District Court by sections 33, 84 and 35 of this
1908 Part and section 24 of the Code of Civil Proce-
dure, to be exercired by the Subordinate Judge in any specified

%ortion of the districts, subject to the control of the District
ourt.

CHAPTER IV.

APPELLATE AND REVISIONAL JURISDICTION
IN CIVIL CASES.

38. (/) Save as otherwise provided by any enactment for
the time being in force, an appeal from a decree
Appeals f . Al ..
District  Judges or order of a District Judge or Additional
or Additional Jndge exercising original jurisdiction shall lie
Judges > =3 8
to the High Court.

(2) An appeal shall not lie to the High Court from a dec-
ree or order of an Additional Judge in any case in_which, if

the decree or order had been made by the District Judge, an
appeal would not lie to that Court.



\erd

TheE Puny:B Courts Act, 1918. 87

e

39. (/) Save as aforesaid, an appeal from a decree or
Anpesls  from order of a Subordinate Judge shall lie —
Subordinate
Judges.
(2) to the District Judge where the value of the
original suit in which the decree or order was

made did not exceed five thousand rupees; and
(0) to the High Court in any other case.

(2) Where the function of receiving any appeals which
lie to the District Judge under sub-section () has been assign-
ed to an Additional Judge, the appeals may be preferred to
the Additional Judge.

(3) The High Court may by notification direct that
appeals lying to the District Court from all or any of the
decrees or orders passed in an original suit by any Subordinate
Judge shall be preferred to such other Subordinate Judge as
may be mentioned in the notification, and the appeals shall
thereupon be preferred accordingly and the Court of such other
Subordinate Judge shall be deemed to be a District Court for
the purposes of all appeals so preferred.

40. (1) A District Judge may transfer any appeals
Power to trans- Pending before him from the decrees cr orders
forto n Subor-  of Subordinate Judges to any other Subordinate
nat Judge J . .. .
appeals from udge under his administrative control compe-

other Subor- 1
Snete Joge-s  tent to dispose of them,

(2) The District Judge may withdraw any appeals so
transferred, and either hear and dispose of it himself or

transfer it to a Court under his administrative control compe-
tent to dispose of it.

3) App.eals transferred under this section shall be dis-
posed of subject to the rules applicable to like appeals when
disposed of by the District .j udge.

(4) The powers conferred by this section shall be exercised
subject to such general or special orders as may from time to
time be 1ssued in this pehalf by the High Court.
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41. (1) An appeal shall lie to the High Court from
every decree passed in appeal by any Court
subordinate to the High Court on any of the
following grounds, namely :—

Second appeals

(¢) the decision being contrary to law or to some
custom or usage having the force of law ;

(b) the decision having tailed to determine some
material issue of law or custom or usage having
the force of law ;

(c) a substantial error or defect in the procedure
Indis Act, V of provided by the Code of Civil
1908, Procedure, 1Yus, or by any other
law for the time being in force which may possibly
have produced error of defect in the decision
of the case upon the merits.

(2) An appeal may lie under this section from an appellate
decree passed ex-parte.

(3) Notwithstanding anything in sub-gection (1) of this
section, no appeal shall lie to the High Court {rom a decree
passed in appeal by any Court subordizate to the High Court
regarding the validity or the existence of any custom or usage
unless the Judge of the Lower Appellate Court has certified
that the custom or usage is of sufficient importance, and that
the evidence regarding it is so conflicting or uncertain that

thereissuch substantial doubt regarding its validity or existence
as to justify such appeal :

) Prov1.ded that an application under sub-section (3) of
this section shall not be received after the expiration of
thirty days from the date on which the decree of the Lower
Appellate Court was passed, unless the applicant satisfies the

Judges t.,hat he had sufficient cause for not presenting it within
that period.

Provided also that in computing the period for an appeal
under sub-section (1) of this section the time during w hich the

application uader this sub-section has beea pending shall be
excluded. =

42. (1) No seconcf appeal shall lie except on the grounds

Sscoud appeal mentioned 1n section 41.
on no other

grounds
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2) No second appeal shall lie in any suit of the nature
® cognizable by Courts of Small Causes when the

N d ap- .
poal i cortain amount or value of the subject matter ofdthg
suits original suit does not exceed five hundre
rupees.

43- ® * *® 3

44. The High Court may call for the record of any case
which has been decided by any Court subordi-
nate to it and in which no appeal lies thereto,
and if such Subordinate Court appears:—

Revision.

(@) to have exercised a jurisdiction not vested in it by
law; or

(d) to have failed to exercige a jurisdiction so vested ; or

(¢) to have acted in the exercise of its jurisdiction ille-
gally or with material irregularity ;

fgle High Court may make such order inthe cas: as it thinks
t.

44-A. (1) The period of limitation for an appeal under
Period of Section 41 of this Part shall be ninety days from
limitation. the date of the decree appealed against.

(2 In computing this period and in all respects not herein
India Act, IX specified the limitation of an appeal under the
of 1803. — saild section shall be deemed to be governed by
the provisions of the Indian Limitation Act, 1908.
CHAPTER V.
SUPPLEMENTARY PROVISIONS.

45. Except as otherwise provided by this Part, any

Mode of powers that may be conferred by the High Court
conferring on any person under this part may be conferred
powers.

on such person either by name or by virtue of
office.

46. Whenever any person holding an office in the service
Continuance of of Government who has been invested with any
powers of powers under this Part throughout any local area
officers. 18 transferred or posted at any subsequent
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time to an equal or higher office of the same nature within a
like local area, he shall, unless the High Court, otherwise
directs or has otherwise directed, exercise the sam~ powers in
the local area to which he is so transferred or posted.

46-A. The High Court may from time to time make

Provisl rules consistent with this Act and any other
rovisions

rezarding enactrnent for the time being in force:—
petition-write:rs.

(a) declaring what persons shall be permitted to act

as perition-writers in the Courts subordinate
thereto;

(b) regulating the issue of licenses to such per-ons,
the conduect of business by tham, and the scale of
fees to be charged by them; and

(c) determining the authority by which breaches of

such rules shall be investigated and the penalties
which may be imposed.

47. (1) Subject to such general orders as may be made
Gontrol of list

¢ onte by the local Government the High Court shall
of holidays.  ~  prepare a list of days to be observed in each
year as holidays in the Civil Courts subordinate thereto.

(2) Every such list shall be published in the official
Gazette.

47-A. All suits, appeals, revisinns, applications, reviews

Provisions executions and other proceedings whatsoever
regarding pond- whether Civil or Criminal pending in the Chief
;:&g;spmcee : Court of the Punjab shall be continued and

.. concluded in the High Court of Judicature at
Lahore as if the same had been in such High Court; and the
High Court of Judicature at Labore shall have the same
jurisdiction In relation to all such suits, sppeals, revisions,
reviews, executions, applications und other proceedings as if

the same had been commenced and continued in such High
Court.

48. *
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A9 (@) In Section 117 (2) of the Punjab Land Revenue
u‘%"‘?&ﬂjﬂﬁ“ﬁa‘fd Act, 1837, in clause (c) ‘‘Subordinate "Judge”
Revenue Act, shall be substituted for * District Judge ’ and in
honjab Tonanoy  clauses (d) and (¢) “District Court” shall be
ndian Cours substituted for ‘“‘Divisional Court”.

Tees Act.
India Act XVII
of 1837

(b) Insection 93 (1) of the Punjab Tenancy Act. 1887,

India Act XVIof ‘‘District Judge” shall be substituted for “Divisi-
1887, onal Judge”'.

() In section 7 (v) (b) of the Indian Court Fees Act,
Tndia Act Vil of 18.0, for the word “five” shall be substituted
870. the word “‘ten”.

50. For the definition of “District Judge” in section 2 (15)
Amendment of  Of the Punjab General Clauses Act, 1898, the

definition o . .

s teiot T dfge following shall be substituted:—
in Punjab

General Clauses

Act, 1898, T of

1898

Punjab Act I of
1898

1

a “Distri.ct.J udge’’ shall mean the Judge of a principal Civil
ourt of original Jurisdiction, but shall not include the High

Qoqrt. 1n the exercige of its ordinary or extraordinary original
civil jurisdiction,

51. In every enactment now in force, and in every
Roferonce in  2PPointment, order, rule, bye-law, notification or
;}ﬂﬁ?sngoeflﬁggi orm made or issued thereunder all references
Coart to the Chief Court of the Punjab shall be cons-

. tructed when necessary as referring to the High
Court of Judicature at Lahore. Y ¢ ¢
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THE ScmgDULE.

(See Section 2 of this Part.)

Year. l Number. Subject or short title. | Extent of repeal.

Acrs or THE GOVERNOR-G-ENERAL

v Councir.
1884 XVIIT The Punjab Courts Act.- | The whole.
1888 XIn Ditto Do.
1895 XI1X Ditto Do.
1899 XXV Ditto . Do.

Acts oF THE LIEUTENANT-GOVERNOR
oF THE Punsas 18 CouNciL.

1909 I Punjab Courts Amend- | The whole.
ment Act.
1912 I Ditto Do.

1913 ' v Ditto Do.
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