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Australia, New Zealand, Pakistan, Burma, Eire, Northern Ireland, 
Malaya, Ceylon, Scotland and South Africa . 

2. About demi-quarto 400 pages per month in a size bigger than AU-India 
Reporter. 
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HUMBLE REQUEST TO SPARE ONLY FIVE ivIINUTES. 

Please preserve this brochure for fifty years for citing Rubric Law Reports. 
The following offer is only to addressed individuaJs for personal use by private 

subscription. 
(A) NEED FOR NEW LAW SERIES-

The vast mass of precedents, · if reported fully, will cost thousands of 
rupees per year. Even the price of the present reported precedents, which is 
over two thousand rupees, is not within the reach of ninety per cent. of the 
lawyers or even the libraries. Moreover, the lawyers, who have access to reports in 
the libraries, can hardly find time to get the necessary points useful for. and 
relevant to, the case in hand. 

Rubric Law Reports aim at meeting this long-felt want, by reporting the 
precedents in a concise, precise, and yet exhaustive, form. 

Single starred points (propositions of law) are nowhere available even with 
hundred hours' search. 

Single starred points are more than fifty per cent. of non-starred points. 

The Series will comprise not only reports but also commentaries on subjects 
so far not covered by the All India Reporter, Ltd. . 
(B) RUBRIC LAW REPORTS-

Chief Editor: V. V. Cbitaley (76), Senior Advocate. Supreme Court. 
.Joint Editor: S. Ramaswamy Iyengar (:!4), B.Sc., B.L. 

Ass~tant { D. S. ~arathe (5_4\ B.A., LL.B., Advocate. High Court, Bombay, 
Editors: V. Knshnaswam1 (-4), B.Com., B.L. -

EDITORIAL STAFF. 

V. Seshagiri Sarma (36), B.A., LL.B., Advocate. 
M. G. Ganpule (68), (ex-employee of, and with forty years' experience in, 

Bombay Law Reporter). 

CONCESSIONAL (HALF) PRICE OF RS. 4 PER MONTHLY PART OF 
ABOUT DEMY QUARTO 400 PAGES, AVAILABLE ONLY UP TO 

14TH SEPTEMBER, 1960. 
Contains all reportable cases (in a nutshell ~ut in 0e wor~ of Judges) 
of all countries wherein judgments are delivered 1~ Enghsh, namely, 
Australia, Burma, Canada, Ceylon, England, India, lyre, Malaya, 
New Zealand, Northern Ireland, Pakistan, Scotland and South Africa. 

(C) INDIAN PENAL CODE-

Editors { V. V. Chitaley (76), Senior Advocate, Supreme Court. 
S. C. Joshi (66), Advocate, Supreme Court. 

Exhaustive Commentary on the lines of AIR commentaries. 
In about 5 tri-monthly Volumes. 

Concessional (Half) price of Rs. 20 pe.r volume available only 
up to 14th September, 1960. 

(D) EQUITY SHARES OF TRUE LAW SERIES LTD. FOR RS. FORTY TWO 
THOUSAND HA VE ALREADY BEEN FULLY PAID. 

(E) Non-cumulative 10% dividend carrying Preference Shares at par are available 
up to 14th September, 1960 only to those individuals to whom this is addressed. 
From 15th September, 1960, recurring monthly ·premium of one per cent will be 
added to nominal amount of Rs. 500 (Five shares of Rs. 100 each). 

Please hear me here; lest vou may never hear. 

V. V. CHITALEY 
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RUBRIC LAW REPORTS & . COMMENTARY ON PENAL CODE 

(l) After thirtysix years - planning and conducting All India Reportei­

and its publications - I retired in 1957 at the age of 73. 

1 
may be pardoned if I yield to the temptation of quoting what w~r .. 

11 
Gledhill the distinguished writer on constitutional law, has observed 1_n 

A en , . 
1 

· 
reviewing the publications of AIR Ltd. m Vol. 74 of the Law Quarter y Rev1e,v 
(The leading Law Journal of the British Commonwealth) at Page 316-

"The case-law for half a century on all statutory penal provisions, and 
on many cognate matters, such as malicious prosecution, ca11 easily be ascer­
tained. one cannot but marvel at the industry and wide scope of the activities. 
·of the authors. Each month, in All India Reporter, they give us an up-to-date 
selection of tl1':! rulings of all the superior courts in India. They issue monthly 
and annual digests. From time to time they publish valuable encyclopuedic. 
commentaries on the more import:mt statute11. 

IT IS UNLIKELY THAT IN ANY OTHER COUNTRY IN THE WORLD IS, 
CASE-LAW COLLECTED AND PIEGON-IIOLED IN A WAY WHICH MAKES rr 
MORE EASILY AVAILABLE. NO DOUBT THE AUTHORS HAVE A LARGE. 
NUMBER OF ASSISTANTS, BUT '.fHE _BURDEN OF PLANNING AND SUPER­
VISL~G THEIR WORK MUS'l' OCCUPY SO MUCH OF •.rHElR '.fll\lE •.rHA'J.' ONE. 
SUSPECTS THAT, LIKE HIM •.rHAT KEEPETH ISRAEL, THEY NEITHER 
SLUMBER NOR SLEEP. THF.'Y ARE ALWAYS WILLING TO EXPERl!\lliN'l'.' ,-

(2) Rubric Law Reports (R.L.R.) means entire useful and reportable cases of all 
countries in which judgments are delivered in English, such as India, Australia,. 
Canada, Pakistan, England, America. Each judgment is divided into separate and 
distinct propositions of law supported by, and deduced from, extracts from judg­
ments. Arranged 111 alphabetical order, they constitute an exhaustive collection 
of law reports, as well as a digest of propositions of law. The annual index will 

locate where a particular point needed by the lawyer can be found from the· 
monthly parts of the Rubric Law Reports. R.L.R. will also report cases relat­
ing to Labour; Revenue, Elections and Sales Tax decided by administrative and 
special tribunals. 

It is estimated that the number of points in RLR will be treble the number­
usually expected and found in the subject indexes of the corresponding Reports. 
Specimen of RLR and special features thereof will be found herein. 

(3) Complete Manuscripts of the Commentary on Penal Code have been 
prepared with the assistance of Shri. S. C. Joshi (66) Advocate, Supreme Court, 
and Shri L. K. Bhide (60), who is well-versed in critical legal work. Specimen 
of commentary and its special features will be found herein. 

(4) With capital contributed by members of the legal Profession in 
the form of non-cumulative 10% dividend carrying preference shares, the 
monthly Journal and the commentary on Penal Code and other subjects not 
:;o far covered by A.I.R. commentaries, will be published with A.I.R.'s punctuality 
and quality. 

<5) Sure success of the scheme necessitates a definite and quick response· 
which alone deserves the exceptional privilege of half price in the price of all the 
publications of True Law Series Ltd., to secure which please sign the enclosed 
card and post early. Postage will be paid by the company. 
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SPECIAL FEATURES OF RUBRIC LAW REPORTS 
STARRED POINTS (PROPOSITIONS OF LAW) ARE NOWHERE AVAIL­

ABLE EVEN WITH HUNDRED HOURS' SEARCH. 
STARRED POINTS ARE MORE THAN FIFTY PER CE.i.',T. OF NON­

STARRED POINTS. 
(A) Points of Law from all 1•eportable judgments of all countries wherein 

judgments are delivered in English, such as, Australia, Canada, India, Pakistan,. 
England, New Zealand, America, etc. · 

<.B) Points of law are supported by, and deduced from, extracts from judg­
ments and thus their genuineness is assured, making RLR a reliable Report. 

(C) Points of law arranged alphabetically under Indian statutory sections. 
(D) Cases relating to. Labour, Revenue, Elections, Sales-Tax, decided by· 

T1ibunals are also reported. 
(E) Ingenious method of numbering the points makes the monthly parts: 

permanently useful, as embOdying the entire case-law •of all the English-speak-
ing countries; for the· particular month. . · · 

(F) The Annual Index and the consolidated Quinquennial Index will 
indicate all points of corresponding year or years, while extra-ets from judgments 
will be found in monthly parts. Similarly Annual and Quinquennial ComparaUve­
Tablcs for non-R.L.R.::;:R.L.R. will also be given. 

(G) Catehworcis as are usually found 1n Digests or reports are follo;vecl 
by points of law culled out from the relevant extracts. · 

(H) Extracts from judgments are put in inverted commas, while words 
necessary to make the extract easily understandable, are added and indicated 
as being of the editors, by putting them in round brackets. 

(I) Facility for binding monthly parts in a-s few or as many volumes as 
is felt convenient by the lawyers. 

CJ) JOURNAL SECTION WILL PROVIDE A FREE FORUM FOR 
APPRECIATION AND CRITICISM OF EVERY PUBLICATION RELATING TO 
LAW, INCLUDING OUR PUBLICATIONS. 

(K) Foreign cases are reported under relevant Indian Statutory headings. 
<L) Extra-ordinary concession < half) price of Rs. 4 per month upto 14th 

September, 1960. 

(J\i) UNAVAILABILITY IN ANY COUNTRY OF ANY PUBLICATION 
Sll\fil..AR TO R.L.R. 

(N) Facility for getting certified copy of judgment from Court by indica-
tion of case Number, date of decision and the names of parties. 

<0) Use of special paper known for lightness combined wit-11 durability. 
(P) Indication of exact page of report where point will be found. 
(Q) Useful and convenient citation indicating State or Country and year 

of re].JOrt of the decision. 
(R) Annotations are given to A.I.R. commentaries and A.I.R. Manual and 

Fifty years' Digest for every point, wherever available, to enable the reader to 
get cognate law in a trice. 

1 S) Editorial Notes are given where points require elucidation or criticism. 
(T) Notable points of each month indicated by double-star cn:.cbling the 

profession to be up-to-date in a minute. 
(U) Succinctness of the point, leading to a quicker understanding of the 

particular proposition of law. 
(V) Previous cases reversed, overruled, or clJ.\;sented from and distinguished 

indicated just after completion of point. 
(\VJ Indication of the cross-reference under which tlw hn-,yer may 

also expect the point, is given immediately after the point but in round bracket:-;. 
(X) Anticipating the adoption of the recommendation of the Law Com­

mission for publishing not-es of cases and keeping index of points by every High 
Court and Supreme Court. 

(Y) Citability assured by hundrecls of instances in England &. India, where­
in notes of cases, Estates Gazette Digest and e,,en newspapers ha\"c been cited. 

(Z) R.J,.R. contains freblc the number of points usually expected and 
found in corresponding repol'ts. 
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"SPECIAL FEATURES OF COMMENTARY ON PENAL CODE. 

(A) synopsis of headings of notes on each section facilitating quick search· 

for a point. 

(B) Mutually exclusive headings obviating the necessity of exhausting 
search through the whole of the notes on a section. 

(C) Fully apt and suggestive phrasing of the heading of each note. 

(D) Exhaustiveness of headings and points-points being culled out from 
each relevant judgment specifically for the particular section. 

( E ) Exhaustiveness of the material for culling out of points-all available 
sources tapped by stupendous labour. 

(F ) Logical sequence of points in the discussion of the topic covered by 
the note . 

( G ) Avoidance of inclusion of points not relevant to the heading of the 
note. 

(H ) Exhaustive and suggestive subject Index for each volume and con­
solidated Index in the last volume. 

( I) Foot-note remarks on particular citations indicating how the point 
in the text is affected by the citr.tion. 

( J> Indication is given of section, note number and topic at the top of 
each page for facility of reference. 

('K) Absence of page-numbering for preventing confusion due to· change 
in page numbers in subsequent editions. 

(L) Accuracy of citations assured by giving year and Volume, adopting the 
first · three letters, like All., Bom., for indicating the Court, giving 'at page' of 
Report, names of parties and case number whenever available. 

(M) Indicating particular page of Report where exactly the point dis­
cussed occurs. 

(N) Giving new footnote Numbers for every new Note to prevent errors 
usually occurring in citations, owing to adoption of continuous numbers. 

( 0) Use of special antique paper known for its lightness combined with 
durability. 

( P ) Extraordinary concession. (half) price of Rs. 20 per volume upto 
14th September, 1960. 

( Q) Adaptations made in the text of sections. 

(R) Superior figures to indicate a point not used, as such figures are 
n ecessarily small and difficult to mak-e out. 

(S) Decisions tested on first principles. 

(T ) Copious references to cognate sections and notes given. 

(U) Exceptionally clear type making reading easy and comfortable . 

. (V_> Remarks in . footnotes amplify and 1llustrate principles in commentary 
and md1cate distinguishing features of a case. 

( W ) Decisions classified under different apt headings. 

( X) Principles of law are deduced from vast mass of decisions. 

( Y J Table of Cases indicative of entire case-law on the point. 

(Zl Conflict of opin ions in the deci;; ions pointed out, discussed and solved. 
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CAN RUBRIC LAW REPORTS BE CITED? 
Law Reports Act must be- repealed-says Law Commission·. 

Chapter 28 of the report of the Law Commission dated 26th September 
1958 is bristling with instances and arguments exposing conclusively the absur­
dity and impossibility of banning citation of unofficial reports. The climax is 
reached, atl page 645 in para 42, where they say "In view of the recommenda­
tions made by us, The Indian Law Reports Act (1875) will have to be repealed." 
Extracts culled out l'erially from page 626 to page 645, will show (in a nut-shell) 
the gist of the arguments, as also their suggestions for improvement of the pre­
sent system of Law Reporting. 

Here I would draw your attention to what Lord Sumner observed in the 
House of Lords' deeision in Palgrave, Brown and Son Ltd. v. S. S. Turid., 
LR (1922) 1 AC 397 (413, 414). 

Lord Sumner:-. · .. "My Lords, all the Courts below have felt themselves 
bound to follow and apply the decision of the Court of Appeal in Holman v. Wade 
(The Times, May 11, 1877) which your Lordships are free to overrule .. . The 
Master of the Rolls, in the Court below, says (1921) P. 149) that Holman v. Wade 
is only reported in a most unsatisfactory manner, that is to say, it is only re-
ported as a piece of news in the newspaper ............... The difficulty about it is 
to ascertain exactly what it decided. As for this, if it had not been reported at 
aH, it would still have been a decision, which when brought to light by any 
means, must have been regarded as authority. I have often wondered what 
wouJcl happen if some learned and industrious person compiled from the records 
and •!ases lodged by the parties in_ your Lordships' House, and the transcripts 
of your Lordships' opinion preserved in the Parliament Office, a selection of 'l:Tn­
noticed House of Lords Cases.' The results might be somewhat unexpected but 
the decisions themselves, all Courts, your Lordships' House included, would be 
bound t-0 follow, wherever they applied. As for the actual report in Holman v. 
Wade (The Times, May 11, 1877) it turns out, on reference to the original plead­
ings, to be very correct, and I think it is plain what was decided. It is true the 
repo:rt is very brief, and I wish t.his model were more often followed. We who 
deliver judgments would alone regret it." 

The spec1flc provision of S. 84 of The Indian Evidence Act says "The _CQ-Urt 
shall presume the genuineness of every book purporting to contain repo1·ts of 
decisions of the Courts of such (any) country" and thus once a decision is pro­
perl.l' produced before a Court, the Court is bound to presume fts genulneoe<;s 
und<'r this section. 

Extracts f-rom the report of the Indian Law Commission 
"The High courts have gone so far as to characterise refusal on the part 

of "'Subordinate courts to follow their decisions as betng tantamount to 
lnsubordlnation." (Page (626) · 

"(9) As has been pointed out by Justice Cardoze, "The labour of Judges 
would be increased to the breaking point if every past decision could be reopened 
in every case." Nature of the Judicial Process, page 144." (Page 626) 

"(11) If the system of precedents being regarded as binding is to prevail 
it must inevitably follow that no suggestions as to the restriction on the publica­
tion of reports or the conferring of the right of exclusive citation on an authorised 
i;eries of reports can arise. These suggestions ignore the fundamental fact that 
the law _in a particular matte1· is what it is n g_t because it has been so reported 
to be but because it has been so laid down in the decision of a Judge. In England 
tt ts "the privilege, if not the duty of a member of the Bar to inform: the court 
whether ai; Counsel engaged in the case or as amicus curiae of a relevant deci­
s ion whethel· it has been reported or not; so it 1s the duty of a Judge to follow 
the decision of a competent court whether reported or not; it • may well be 
that there has not been time to report it." Report of the Lord Chancellor's 
Committee on Law Re19orting, Para. 15. The same is the position in India.' 
(Page 629) 

"12. If the fact of a judgment being reported or not is irrelevant to its 
authority, how could it be urged that judgments reported 1n a particular series. 
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say, the authorised se1ies should alone have · binding authority and not o~hers? 
Is a text book writei· to ignore decisions which have not been reported 1n the 
authorised series and state the law only in accordance with what is to be 
found in that series? 

In this connection we may ~eca.11 a passage in a judgment delivered by 
Justice Niyogi of the Nagpur High Court : 

"From the point of view of the judgment becoming a judicial precedent 
what is material is the decision in the case; it is the decision and not the 
opinion of the Court nor the report of it that makes the precedent. Hence an 
unreported case may be cited as an authority. It is the decision which esta­
blishes the precedent and the report but serves as evidence of it." Vina.yak 
Shamrao v. Moreshwar, A.I.R. 1944 Nagpur 44 at p. 46. 

13. The -Supreme Court has itself on more than one occasion referred to 
its unreported judgments or those of the Privy Council." (Page 630) 

"14. If there i:; no reru;on to doubt the correctness of the report the court 
would be bound in principle to allow the judgment in an unauthorised report 
to be cited for the same reason that it permits a certified copy to be cited. 

Turning now to decisions which do not have a binding authority on 
the courts in which they are referred to but only persuasive authority the posi­
tion is no different. The value of such decisions lies solely in their reasoning 
and that reasoning is no way affected by the fact that the report of the deci­
sion is an :::mthorised one or otherwise, provided the report is au accurate report. 

15. Section 38 of the Indian Evidence Act provides inter alia that when 
the court has to form an opinion as to a law of any country, any report of a 
ruling of the court of such a country contained in a boak purporting to be a re­
port of such rulings ls relevant. It is clear that this provision would enable 
unofficial reports of foreign rulings to be cited where the court has to forrril an 
opinion as to question of foreign law. It would, indeed, be curious if, while per­
mitting foreign unofficial repo1·ts to be cited, the courts were compelled to 
refuse to look at unofficial Indian reports. 

16. OUR COURTS HAVE ALWAYS PERMITTED THE CITATION OF 
CASES DECIDED IN BRITAIN, AUSTRALIA, CANADA AND UNITED STATES. 

These tiecisions have in our courts only persuasive authority. If we are 
not to deny the assistance of this persuasive authority to our courts, would it 
be right to prevent our courts from having the l>enefit ef the decisions of 
Indian High Courts, merely because they do not happen to be reported in an 
official st,ries? 

17. Nor would such a prohibition, even if imposed, be workable in practice. 
It wot,ld be open to counsel to read parts oI a decision in an unofficial report as a 
part of hb a1·gument." (Page 631) 

··21. The conclusion is thus irresistible that to permit a system which would 
restrlct citation to a particular series of law reports and exclude others would 
be destructive of the entire doctrine of precedent as we understand it. In such 
a system, a decision would derive its authority not by, reason of.its being a deci­
sion of a particular tribunal but from the fact of its having been chosen by the 
reporter for inclusion in the authorised series. We repeat and express our con­
currence with the conclusions reached by the Lord Chancellor's com1nittee on 
this question. "To such a proposal or · anything like it we are unanimously 
opposed. It ignores, as we think, the fundamental fact that the law of England 
is what it ls, not because it has been so reported but because it has been so 
decided." Report of the Lord Chancellor's Committee on Law Reporting, Para. 
J5." tPage 633> 

"25. 'l'IIE PROFESSION AND THE PUBLIC SHOULD BE KEPT INFORMED. 
f'ROl\1 WEEK '1'0 WEEK. OF DECISIONS OF IMPORTANCE BY TUE PUBLICA­
TI0:'11 OF NOTES OF CASES." (PAGE 637) 

"(35 l As has been observed by the Committee on Law Reporting in England 
·'Tl1e cteeisions of the Court must be open for publication, discussion and 
crit icism. ,:• " " Nor can a judge by any means deny the right to publL~h as law, 
that \l!hich 11e has decided to be law." Report of the Lord Chancellor's Committee 
on Law Re p,)rting, para. 16.'' (Page (>42> 
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''4.0; Though we were at the commencement . inclined to favour . the sugges­
·tion that restrictions should . be imposed on the publication of private reports or 
that citation in court should be 1·cstrictcd to a particular series, we feel bound 
to reject it." (Page 6'14) · 

"42. IN VIEW OF THE RECOMMENDATIONS 1\-IADE BY US THE INDIAN 
LAW REPORTS ACT (XVIII OF 1875) WILL HAVE TO BE REPEALED." 

43. WE, 'l'HEREFORE, RECOMMEND THAT AN INDEX BE MAINTAINED 
BY ALL THE HIGH COURTS AND THE SUPREME COUR'J.' so that iawyers and 
private persons could have access to these indexes and be able to npply for 
certHied copies of such judgments as they may need for the purposes of the 
-cases they are inte1·ested in."_ (Page 645) 

CAN DIGESTS OR NOTES BE CITED ? 

Why not? Even newspapers have been cited in England . . Has not the 
Rouse of Lords itself, as shown above, strongly criticised the manner in which 
the court of appeal treated the report in The Times newspaper? IN FACT 
ESTATE GAZETTE DIGEST, WEEKLY NOTES .om THE LONDON TIMES HAVE 
BEE:\' CITED EVEN DURING THE LAST FOUR YARS. A HUNDRED AND FORTY 
.SUCH INSTANCES ARE NOTED BELOW. It is worth noting that search fm· 
precedents has taken the lawyer to the last century for arguing cases during 
the inst four years, e.g. the Court of Appeal in England in Holiday Fellowship 
Ltd . v. Hereford reported in (1959 1 W L R 211 (213) cites Bally v. Plummer 
reported in 1879 June 17 Times. The same Court in In re Capelovitch v. Cape­
lovltch reported in (1957) 1 W L R 102 (103) cites Field v. Field reported in 
< 1877) w N 98. Slmllurly Harvey v. Crawley reported in (1957) 1 A ER 504 (505 > 
cites Metropolltan Dl:;t. Ry. Co. v. Burrow reported in ( 1884) No. 22 Times. Several 
such instances will be found in the list given below. 
0959) 2 W.L.R. 324 (326) Cadain v. Bcverbrook News Papers Ltd., Cites 1957 

April 17 Times-Brine v. National Sporting Le:.>,gue. 
<I9;'i9 ) 2 W.L.R. 128 (142, 150-152-153) Mountbatten v. Mountbatten cites 1958 

Nov. 18 Times: Gerrard v. Gerrard. 
'l!l59) 2 W.L.R. 454 ( 455) In re Hastings Cites 1958' July 29 Times---E. T. Hastings. 
0959) 2 W.L.R. In re. No. 88 High Road Kilburn 279, 283) Cites 1959 Feb. 4 

Times-In re Sunlight House. 
C . . :... . 0959) 1 W.L.R. 211 (213) Holiday Fellowship Ltd. v. C. -A. Hereford cites 

1879 .June 17 Times: Ball v. Plummer. . 
H . L. (1959) 1 W.L.R 284 (285) Wintle v. Nye Cites 1957 Decem. 17 Times Tr. 

Court Appeal-Wintle v. Nye. 
!j, L. (1959) 1 W.L.R. 284 (285) Wintle v. Nye. Cites 1957 May 21 Times. 
0959) 1 W.L.R. 403 (412) Ryan v. Pilkington C. A. eites (1951) W.N. 355 (3561 

_ Navarro v. Mosegrand (1951) W. N. 335. 
0%9) 1 W.L.R. 403 (412) Ryan v. Pilkington C. A. cites 0948) W.N. 455 Wragg 

v. Lovett. 
(1959) 1 W.L.R. 551 (553) Olver v. H1llier cites 1959 Feb. 18 Times Melgrave v. 

Finer. 
(1959) 1 A E L R 99 000-115) Mountba~ten v. Mountbatten approves Gerrard 

v. Gerrard 1958. Nov. 18 Times. 
(1959"! 1 A EL R 411 (415) R v. jones cites Hilton v. Marshall 1951 w N 81. 
( 1959) I A E L R 464 Independent Television v. I R c cites British India cor­

poration 1921 W N 220. 
, 1959) 1 A EL R 527 Re No. 83 High Road.J{llburn V, D. D. W. Consolidated 

cites Re Sunlight House Times Feb. 4 of 1959=173 Estates Gazette Digest 
:3 11 and also Berkovlts and Co . . 0956> 167 Estates ·aazette Digest 573_ 

, 1959 ) 1 A E L R 602 (607) Court of Appeal De Jean v. Flescher approves R v. 
Adamson, Times 1957 July 16. 

< 1959) 1 A EL R 689 (690) Ryan v. Pilkington, Court of Appeal approves Navarro 
v. Mosegrand (1951) W N 335. . · 

0959) 2 A EL :R 81 (83) M. & J. S. Properties v. White c. A. cites 108 Law Jour­
nal page 476 Perjuries .v Panteli. 

0959) 2 A E L R 85 (91) Squares v. Squares approves Mitter v. Mitter Times 
1922 May 3 and Saundess v. Saundess 1936 Times Dec. 8. 
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(1958) 1 W.L.R. 993 (999) Naker v. J. E. Hopkins cites 1954 The Times April 1 
(1954) Zinovleff v. Br. T1·ansport Commission. . 

(1958) 2. W.L.R. 473 (477f Harvey v. R. G. O'dell Ltd. Cites The Times June 26, 
·1'956: Br. Transport Commn. v. Ministry of Supply. 

orace Raymer Investment Ltd. v. Waite (1958) 2 W.L.R. 200 (210) cites The 
Times May 30, 1957 at P. 15 namely Hitchcock v. Waite. 

Grech v. Odhams Press Ltd. (1958) 2 Weekly Law Report 16 (19) cites '.J'he Times 
1937 April 17 Morris v. Victor Gollancy Ltd. 

Viscount Simonds L.C. of England in (1958) 2 W.L.R. 11 (15) (17) Lord Morton 
at p. (19) (20) and Lord Cohen at (21) in Taylor v. National Assistance 
Board have approved Thorogood v. Thorogood 1955 Times Oct. 20 p. 5. 

(1958) 1 W.L.R. 480 (483) Footnote 11: Borch v. Borch cites Baguley v. Baguley 
1957 Oct. 19. The Times. 

(1958) 1 W.L.R. 1098 (1103) Raymond v. Cooke cites John v. Heathe 1958 April 
24 Times. 

(1958) 1 W.L.R. 980 (981) Borch v. County Motor & Engineering Co. Ltd. (C. A.) 
Lord Evershed M.R. Romer Ormerod L JJ. cite Current Law Yearly Digest 
1956 Item No. 2245 namely Price v. Price=l954 Feb. 12 Times. 

( 1958) 1 WLR 519 (521) In re J & P Sussman Ltd. Cites and approves• 1911 Dec. 20 
Times. In re E. S. Shell & Sons Ltd. It also approves In re L. Industrie 
Vrrlere Ltd. Reported in 1914 Weekly Notes 222. 

(1958) 2 W.L.R. 725 (728) Mignel Sanchez v. Result (owners) Cites Eyre v. More­
Ing (1884) W.N. 58. 

(1958) 2 W.L.R, 755 (758) Hanak v. Grieve (C. A) Cites M'c-Creagh v. Judd 1923. 
W.N. 174. 

(1958) 3 W.L.R. 676 (679) In re Royce's Will Trusts cites In re Brown 1918 W.N. 
118. 

(1958) 3 W.L.R. 337 (344) (C.A.) Grace Ryemer Trustments Ltd v. Waite Lord 
Evershed M.R. Cites Hitchcock v. Waite 1957 May 30 Times. 

(1958) 3 W.L.R. 635 (637) Jhones v. Jhones. Lord Merrimen President cites 1950 
W.N. 29 Baker v. Baker. 

(1958) 3 W.L.R. 635 (637) Jhones v. Jhones Cites Lolley v. Lolley 1958 Oct. 30 
Times. 

(1958) 3 A E L R 126 (127) Independent Television Authority v. I R c Cites 
British India. Corporation 1921 W N 220. 

(1958) 3 A E L R 140 (141) R v. Me Cartan approves R v. Flaherty Times June 
24-1958. 

<1958) 3 A E L R 407 (409) Raymond v. Cook (Court of Appeal) Cites John v. 
Heath 1958 Times April 24. 

<l958) 3 A EL R 468 (471) s. Rlffin v. Squires approves Heath v. Pearson (1957) 
Criminal Law Review 195. 

< 1957) 2 W.L.R. 1007 <l-011-(1014) Kelsen v. Imperial Cites (1926) W.N. 336 Gif-
ford v. Dent. -

0957) 2 w.L.R. Jones v. National 761 (767) C. A. cites 1952 April 8 Harris v. 
Harris. 

(195'7) 2 W.L.R. 189 (191-192-195-197) Denning L.J., Hodson L.J. C.A. clt.e 1955 
Oct. 20 Times: Thorogood v. Thorogood. 

(l957) 1 W.'E...R. 102 (103) In re Capelovitch v. Capelovitch cites Field v, Field 
(18'7'1) W.N. 91. 

(1957) 1 W.L.R. 582 (585) Bolam v. Freiem Hospital Management Committee­
Cites Hatcher v. Black, The Times 2 July 1959. 

( 1957) 1 W.L.R. 220 <222) Key v. Key and Staples-Cites Hooper v. Hooper, The 
Times 15 October 1963 C.A. . 

\ l957) 1 W.L.R. 102 003) In re Capelovitch Deed. Sandelson v: Capelovitch Cites 
Pimm; In re (1916) W.N. 202 & (1877) W.N. 98 Field V. Field. · 

(1957) 2 All E.R. 1154 Scott v. Scott X / IX cites Sidney v. Sidney, The Times, 
25 October 1950 C.A. . 

(1957) 3 W.L.R. 1023 0027) Winchester v. Fleming Cites The Times, Maxch 5, 
1955. Gottlieb v. Oleiser. 

0957) 3 W.L.R. 741 (742) Payne v. Cooper Cites (1920) W.N. 200 Kelly v. White 
C.A. 
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<1957) 3 W.L.R. 801 (805) Benton v. Benton. Cites (1950) W.N. 200 C.A. Cooper 

v. Cooper. 
(1957) 3 A.E.R. 134 (140) Macalpine v. Macalpine Cites 0949) W.N. 83 Boetcher 

v. Boetcher. • 
0957) 3 A.E.R. 260 (261) Cockburn v. Cockburn Cites (1935) W.N. 128 In Re. 

A Judgment Debtor. 
(957) 3 A.E.R. 703 (704) Taylor v. National Assistance B.D. Cites (Oct. 19, 1955) 

The Times Thorogood v. Thorogood. 
< 1957) 1 A.E.R. (33) 34 Re Capelovitch's Estate & Will Trusts (2) Sandelson v. 

Capelovitch & another Cites (1877) W.N. 98 Field v. Field (1916) W.N. 202 
Re. Pimm. 

<1957) 1 A.E.R. 183 (184) Taylor v. National Assistance Board and another Cites 
(Oct. 19, 1955), The Times Thorogood v. Thorogood. 

( 1957 1 A.E.R. 504 (505) Harvey v. Crawley Development Corporation C1tes 
(1884), The Times Jan. 24 R. v. Burrow C.A. 

< 1957) 1 A.E.R. 504 (505) Harvey v. Crawley Development Corpn. Cites (1884) 
The Times, Nov. 22, Metropolitan & District Ry Co. v. Burrow. 

(1957) 1 A.E.R. 629 (630) Re White's Settlement Trusts Cites (1908) W.N. 161 
Re Baker's Settlement Trusts, Hunt v. Baker. 

<1957) 1 A.E.R. 635 Alllance Perpetual Buildings Society v. Belrum Investments 
Ltd. & others cites (1914) W.N. 258. 

( 1957) 2 A.E.R. 14 (31) Wood V. Wood Cites (1949) W.N. 83 Boettcher V. Boettcher 
C.A. 

U957) 2 A.E.R. 155 (159) Jones v. National Coal Boai·d Cites (Apr. 9, 1952) The 
Times Harris v. Harris C.A. 

(1957) 2 A.E.R. 343 (348) Kelsen v. Imperial Tobacco Co. (of Great Britain & 
Ireland) Cites (1926) W.N. 336 Gifford v. Dent. 

< 1957) 2 A.E.R. 807 (810) Pigney v. -Pointers Transport Services Ltd. Cites (Oct. 
23, 1956), '. The Times Cavanagh v. London Transport Executive. 

U956) 3 W.L.R. 887 (891) Wood v. Wood cites (1949) W.N. 83 Boettcher v. 
Boettcher. 

< 1956) 3 W.L.R. 679 (681) Davies v. British Geon Ltd. cites (1884) W.N. 252 In 
re Eversley Hotel Co. C.A. 

(1956) 3 W.L.R. 257 (261) In re Calla.way Callaway v. Treasury Solicitor cites 
(1955) The Times. Nov. 3 In re Merrett's settlement Trust. 

( 1956) 3 W.L.R. 1049 (1051) Robshaw Brothers Ltd. v. Mayer Cites 0921) W.N. 9 
In re Suttons Contract. 

U956) "' 2 W.L.R. 493 (496) In re w. cites (1950) · W.N. 22 Chinchen v. Chinchen. 
(1956) 2 W.L.R. 299 (304) Elizabeth Anima v. Akwasi Ahyeye W.N. 276 Dashwood 

v. Dashwood. 

<1956) 2 W.L.R. 299 (304) Elizabeth Anima v. Akwasi Ahyeye (substituted for 
Khame Dwaa, deed.) cites 1891 W.N. 178 Australasian Automatic Weigh­
ing Machine Co. v. Walter. 

(1956) 2 W.L.R. 735 (738) In re Brabour's Policies of Assurance Westminster 
Bank Ltd. v. Inland Revenue Commissioner cites (1908) W.N. 107 In re 
LinKard. 

Cl956> 2 W.L.R. 888 (890) Smith v. East Elloe RuAI District Council Cites <1947) 
W.N. 189 Tutin v. North Allerton Urban District Council. 

(1956) Wood v. Wood cites (1949) W.N. 83 Boettcher v. Boettcher. 
Cl956> Davies v. British Geon Ltd. Cites (1884) W.N. 252 In re Eversley Hotel 

Co. C.A. 
0956> 1 W.L.R. 277 (278) Sullivan v. Sullivan cites (1949) W.N. 159 Duffield v. 

Duffield. · 
< 1956) 1 W.L.R. 585 (589) Spring v. National Amalgamated Stevedores & Dockers 

Society cites 0955) The Times. July 9, Andrew v. National Union of Public 
Employees. 

<1956) 1 W.L.R. 1380 0385) Roe v. Roe Cites 0950) W.N. 200 Cooper v. Cooper. 
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<i956) 1 W.L.R. 51 (52) Waldon v. war Office C.A. Cites, The Times, Feb. 8, 1955 

Davies v. Fraser & Chalmers Engineering Works. 
(i956) 1 W.L.R. 277 (278) Sullivan V. Sulllvan Cites (1949) _W.N. 159 Duft1eld v. 

Duffield. • 
(1956) 1 W.L.R. 277 (279) Sullivan v. Sullivan Cites (1951) W.N. 250 Frampton 

v. Frampton. 
(1956) 1 W.L.R. 428 (429) Fullerton v. Ryman Cites (1907) W.N. 137 Harrington 

v. Ramage. 
(1956) 1 W.L.R. 258 (260) Guiness v. Guiness Cites .(1951) W.N. 296 Hutchison 

v. Hutchison. 
(1956) 1 W.L.R. 562 (565) Polskie Towhrzystowo Handin Zagranicznego Dla 

Iektrstechniki 66, Elektrlmspolka Zogranic zona Odpowiaddiolnoscia v. 
Electric Furnace co. Ltd. Cites (1875) W.N. 203 LiveJ.!POOl, Brazil, & River 
Plate steam Navigation Co. v. London & St. •Katherine Steam Naviga-
tion Co. C.A. 

(1956) 1 W.L.R. 586 (589) Spring v. National Amalgamated Stevedores & Dockers 
society Cites (1894) W.N. 141 Williams v. Powell. 

< 1956) 1 W.L.R. 762 (763) In the Estate of Tame, deed. Tyler v. Sweet Love Tame 
& Tame cites (1901) W.N. 172 In re. Wrigglesworth, Wilkinson v. Wriggles­
worth. 

(1956) 3 A.E.R. 113 (116) Re Bradley (deceased) Bradley v. Barclays Bank Ltd. 
cites (1935) W.N. 51 Re Van ©ppen Rcberts v. Gray. 

(1956) 3 A.E.R. 513 (515) Hunt v. Allied Bakeries, Ltd. cites (May 19, 1953), "The 
Times" News Paper Arnot v. Ambe Chemical Ltd. 

(1956) 3 A.E.R. 645 (648) Wood v. Wood cites (1949) W.N. 83 Boettcher v. Boett­
cher. 

(1956) 3 A.E.R. 645 (650) Wood v. Wood cites (1949) W.N. 59, \.Vood v. Wood 
~1956) 3 A.E.R. 955 (965) Key v. Key Stamples cites (1953), The Times; Oct. 

15, P. 2. Hooper v. Hooper. 
( 1956) 2 A.E.R. 232 (233) Fullerton v. Ryman cites (1907) W.N. 137 Harrington 

v. Ramage. 

(1956) ~ A.E.R. 451 (454) Callaway v. Treasury Solicitor cites (Nov. 2, 1955) The 
Times Re Merrett's Settlement Trusts. 

( 1956) 2 A.E.R. 455. (460) Taylar (Formerly Kraupl) v. National AssL-;tance Board 
& Law Society cites Oct. 19, 1955), The Times. Thorogood v. Thorogood. 

(1956) 2 A.E.R. 630 (633) Belgan v. Belgan cites (194~) W.N. 225 Pearson v. Pear­
son. 

<1956> 1 A.E.R. 273 (277) Amon v. Rappael Tuck & Sons Ltd. cites (1924) W.N. 
_ 287 Hood Barras v. Frampton, Knight & Clayton. 

0 9:>6) l _A.E.R. 368 (369) Re W. and Atiother cites (1950) W.N. 22 Chinchen v. 
Chmchen. o::~; 1

1 
A.E.R. 603 C608> Thompson v. Thompson cites (Feb. 9, 1956), The· Time.-;. 

tl Ed A.E.R. 753 <R. v. State Sub-Committee of London County Council's 

0
::i;~tion Committee and another Ex parte Schonfeld & . others cites 

W.N. 218 Practice Notes · 
o 95s>b~r~~En.R. 7W85 <786) Ingram v. I~gram cites (July, 10, 1953) The Times, War­

v. arburton. 
0 956> T~ ~-R. 807 (808) Inland Revenue Commissioner v. Hambroo v. Cites 

e unes (May 29, 1869), Bushe V.R. 
'1956 >(~ ~-E2~- ::~

6
Smith v._ East Elloe Rural Dll;trict Council & others Cite>< 

e · ' ;) > The Tunes Richardson v Minister of Housing & Local 
Government. · 

(1955) 3 W.L.R. 72 (SO) J.-P.C. v. J.-A.F. cites (1951) W.N. 367 Alhadeff v. 
Alhadefl C.A. 

(1955) 3 W.L.R. 347 (350> National Assistance Board v. Parkes Cites (1951) The 
Times Apr. 5 Chapman . v. Chapman. 

( 1955) 3 W.L.R. 994. (996) Eaves v. Eaves & Powell cites (1892) \V.N. 54 Dash­
wood v. Magniac. 
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(1!)55J 3 W,L.R. 162 (170) Knott v. Knott cites The Times, Dec. 5, 1919 Hadden 

V. Hadden. 
(l!r.35) 3 W.L.R. 596 (598) Gibbons v. Kahl cites (1955) The Tinies, March n, 

· Marson v. Thompson. 
(1955) 3 W.L.R. 108 (118) Thynne v. Thynne cites (1948) W.N. 238 Reder v. Reder. 
0955) 3 W.L.R. 145 (147) Lake v. Lake cites (1922) W.N. 124 Tindall v. Wright. 
<1955) 3 W.L.R. 231 (243) Pilcher v. Pilcher cites (1949) W.N. 59 Wood v. Wood. 
<1955) 2 W.L.R. 463 (469) Martell Pothers v. Consett Iron Co. Ltd. Cites (1948) 

W.N. 352 Brocket v. Laton Corporation C.A. 
0955) 2 W.L.R. 264 (251) s. v. S. (Orsec) cites (1949) W.N. 250 Morgan v. Morgan. 
<1955) 2 W.L.R. 273 (274) Regina v. Onufacjezyk cites (1875) The Times, Aug. 

8, 1875 R. v. Armstrong C.A. 
0955) 2 W.L.R. 256 (263) In Re. Harrison's settlement Harryson v. Han-ison 

cites (1887) W.N. 231 Ill re Evans v. Thomas C.A. 
(1955) 1 W.L.R. 309 (316) Wells King v. Wells-King cites (1951) W.N. 367 

AlhadefI v. Alhadeff. 
( 1955) 1 W.L.R. 163 (165) In re Caston Cushioning Ltd. cites (1894) W.N. 111 In 

re Blocwich Iron & Steel Company. 
(1955) 1. W.L.R. 531 (538) Forbes v. Forbes cites (1919) The Times, o ·ec. 5 Had­

den v. Hadden. 
( 1955) 1 \¾.L.R. 88 (90) In re East Yorkshire Gravel Co. Ltd's Application cites 

(1924) W.N. 257 In re Nnuuery Colliery Co.'s Application. 
0955) 1 W.L.R. 1005 (1007) Creed v. Mc. Geach & Sons Ltd. cites (1955) The 

Times, Feb. 23 Sullivan v. Lipton. 
<1955) 1 W.L.R. 1068 (1069) Penfold V. Pearlbei·g cites (1930) W.N. 200 Tydir 

Accumulator Co. Ltd. v. China Mutual Steam Navigation Co. Ltd. 
0955) 1 W.L.R. 1037 (1044) In re Rumbally Deed. Sherlock & other v. Allan 

& other cites (1911) The Times. Feb. 17 In re Van Wart. 
0955) 1 W.L.R. 1275 (1285) Stainer v. Tragett cites (1884) W.N. 17 Wagsla:ff v . 

Jacobewitz C.A. 
0955) 1 W.L.R. 351 Parish v. Birch Bros (Dover) Ltd., Cites (1937) W.N. 360 

Walton v. Rikob. 
0955) 1 W.L.R. 669 (672) Carpenter v. Carpenter, Holden Intervening cites 0953) 

The Times, July 10 C.A. Warburton v. Warburton. 
<1955) 1 A.E.L.R. 1007 Cites 1955 Feb. 23 Times. 
0955) 1 A.E.L,R. 1275 0285): Cites (1884) W.N. 17. 
(1955) 1 A.E.L.R. 669 (672): Cites (1953) Times July 10. 
(1955) 1 A.E.L.R. 1037 (1044): Cites (1911) Times Feb. 17. 
( 1955) I A.E.L.R. 531 (538>: Cites 0919) Times Dec. 5. 
0955) 1 A.E.L.R. 309 (316): Cites 1951 W.N.-367. 

ARE NOTES OF CASES CITED IN INDIAN REPOR1'S? 

ln spite of the Law Reports Act, even in Indian Reports, notes oi un­
reported cases ha,·e been freely cited. It is worth. noting that note1:> of unreported 
cases· (NUC) publi~hed in 1955 by me in AIR have been not only cited in more 
than 50 cases but the Division Benches of the Allahabad, Assam, Himacha.l Pra­
desh, Hyderabad. Orissa, Patna and Punjab High Courts have approved and 
relied on these notes. Further the Calcutta, Patna and Punjab High Courts 
refer to these notes as "Reports in substance"; e.g. see AIR 1960 Cal 138 .(Pr 9-­
AIR 1959 Punj 578 (Pr 2)-AIR 1957 Pat 121 <Pr 11)-AIR 1959 All 5-l:O (Pr 9 & 
19! (FB)-AIR 1957 All 782 (Pr 7l-AIR 1957 Alt 53 <Pr 301-AIR 1960 Assam 45 
<Pr 7•-AIR 1957 Him Pra 5 <Pr 4l-AIR 1955 Hyd 260 (Pr 2)-AIR 1959 Ol'lssa 
179 <Pr 16>--AIR 1948 Cal 182 (184l . 

AIR 1958 SC 353 (Pr 20) 
AIR 1960 Cal 138 (Pr 9.1 
,UR 1960 Cal 40 (Pr H) 
AIR 1960 Mad 27 < Pr 11) 
1\IR 1960 Ker 83 <Pr 3) 
AIR 1960 Assnm 45 (Pr 7 > 

,\IR 1960 Ker 145 < Pr 5 ► 
1\IR 1959 All 518 (Pr 20) 

AIR 1959 All 540 (Pr.s 9 & 19 ) 
AIR 1959 Andh Pra 534 < Pr 8 l 
.'\IR. 1959 Madh Pra 7 (Pr 2·1 
AIR 1959 Madh Pra 338 (Pr 3) 
AIR 1959 Mad 339 (Pr 8) 
AIR 1959 Orlssa 167 <Pr G> 
.'\IR 1959 Orissa 179 (Pr lGl 
AIR 1959 Pat 489 (Pr 3) 



AIR 1959 Punj 503 (Pr 11) 
AIR 1959 PunJ 578 (Pr 2) 
1959 Punj LR 609 (614) 
AIR 1958 Him Pra 14 (Pr 5 and 6) 
AIR 1958 Orissa 26 (Pr 15) 
1958 ALJ 660 (668) 
AIR 1958 Raj 239 (Pr 6) =ILR (1959) 

. 9 Raj 594 (597) 
AIR 1957 All 53 (Pr 13) 
AIR 1957 All 782 (Pr 7) 
AIR 1957 Him Pra 5 (Pr 4) 
AIR 1957 Mani 23 <Pr 6) 
AIR 1957 Pat 121 (Pr 11) 
AIR 1957 Trip 47 (Pr 6) 
AIR 1956 Ajmer 49 (Pr 3) 
AIR 1956 Ajmer 55 (Pr 5) 
AIR 1956 All 63 (Pr 22) 
AIR 1956 All 234 (Pr 9) 
AIR 1956 All 619 (Pr 10 and 32 and 33) 
AIR 1956 Mani 25 (Pr 25) 
AIR 1956 Madh B LJ 1275 0278) 
AIR 1956 Mani 31 (Pr 7) 
AIR 1956 Orissa 142 (Pr 6) 
AIR 1955 Him Pra 25 (Pr 5) 
AIR 1955 Hyd 260 (Pr 2) 
AIR 1955 J and K 9 (Pr 12) 
AIR 1955 Madh B 188 (Pr 8) 
AIR 1955 Trip 33 <Pr 5) 
Suit No. 2276 of 1952 Dated 18- 7-56 

<Cal) (Pr 87) 
s A 28 of 1953 Dated 23-5-56 (Him 

Pra) 
Cr. A. No. 3 of 1956 Dated 2-5-56 

<Tdpura) 
Mis. S. A. 13 of 1955 Dated 7-12-55 

<Tripura) 
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Instances or such citations (prior to 
1955) by High Courts numbering a 
couple or hundreds are gi\'en b~low. 
AIR 1951 Ajmer 79 C 2) ( Pr 5) 
AIR 1950 Cal 161 063)=54 CW N 207. 
AIR 1950 E P 20 (21). 
I L R c 1950) l Cal 371 (372). 
IL R (1945) 2 Cal 405 (444). 
AIR 1949 Pat 47 :-c 26 Pat 479 = 49 Cr L J 

612, Ray J . 
AIR 1948 Cal 182 (184). 
IL R (1948) Born 223 (244, 259). 

AIR 1947 Pat 47=25 Pat 311 (316)= 
13 BR 314=229 Ind Cas 348, Fazl Ali 
C . J . 

I LR 0946) 1 Cal 355 (357 ). 
AIR 1945 Cal 24=1 LR C 1945) 1 Cal 

556 <562 )=48 C W N 837=221 Ind 
Cas 490, Sharpe J . 

AIR 19.44 Cal 310 <312l=ILR Cl944) 
2 Cal 263=48 Cal W N 321, Mitter 
and Blank JJ. 

AIR 1944 Cal 118 ( 119) 
1944 A L J 182. 
AIR 1943 Oudh 280= 1943 0 W N CC 

202=1943 All W R C C 49=207 Ind 
Cas 374=1943 0 A C C 123=44 Cr 
L J 640 Ghularn Hasan J. 

AIR 1942 Cal 401 (403)=ILR (1942) 
2 Cal 13=75 C L J 139=46 Cal W N 
317=201 Ind Cas 588, Akram J. 

15 Luck 703 (712) . 

AIR 1940 Cal 540 1542)=1 L R (194-0) 
1 Cal 519=44 Cal W N 677=191 Ind 
Cas 154=42 Cri L J 87, Sen J. 

AIR 1939 Cal 28 (29). 
AIR 1939 Pat 467 (473) 
I LR (1937) 2 Cal 373 (379) . 
18 P LT 559 (561) . . 
AIR 1937 Pat 224 (225) 
12 Luck 526 (530). 
ILR (1937) (Nag 236 (239). 
12 Rang 355 (362). 
AIR 1934 P 53 (54). 
61 C 607 (625) . 
60 Cal 1181 ( 1187 >=54 Cal L J 59G 

(598 ). 

AIR 1933 Cal 870 (873 ) = 38 C W N 25' 
=61 Cal 155=1933 Cr C 1481 Lol' t 
W1lliams and McNab: .TJ 

60 C 384 (386) . 
60 Cal 630 (633). 
37 CW N 301 (304). 
54 All 379 (383). 
59 C 709 (716) . 
AIR 1934 Rang 292 <294) 
13 L 233 (234. 238). 
25 S L R 59 (61). 
10 Pat 264 (271) . 
52 C L J 68 (70). 
11 Lah 111 (114) . 
53 C L J 326 (327). 
8 Pat 251 (258) . 
AIR 1929 Cal 645=12.5 IC 101, Mltte.r 

J. 

/\IR 1929 Cal 687=57 Cal 789 (793) , 
122 I C 298 (299). 
56 Cal 723 (729). 
32 CW N 98 (100). 
112 I C 787 (788). 
5 ~ 772 (774). 
51 .'\11 467 (469). 
32 CW N 132 033). 
32 C W N 93 (101) . 
29 Born L R 1470. 
31 C W N 258 (261) . 
50 All 113 c 115) 
101 IC 755 (755) . 
29 Born L R 204 (205 ). 
AIR 1927 Cal 84=97 I C 879 (881). 
31 C W N 215 (218) . 
98 I C 164 <165) . 
30 C W N 494 (496) . 
30 C W N 850 (853) . 
21 NL R 111 (116>. 



52 C 670 (674). 
42 C L J 74 (76) . 
2 R 673 (677). 
78 I C 330 (333 .>. 
5 L 429 (439). 
3 Pat 1 (35). 
AIR 1924 Pat 513 (514). 
51 Cal 347 (352). 
28 C W N 845 8'17 (848). 
28 C W N 377 (382). 
28 C W N 552 (553). 
1924 Cal 446 ('148). 
27 C W N 888 (892). 
38 CL J 147 (148). 
AIR 1024 Nag 22=76 I C 327. Hallifa:s: 

A. J.C. 
51 Cal 418 (430). 
35 Cal L J 493 (497). 
50 Cal 872 (877). 
AIR 1923 Cal 615='27 C W N 521=77 

Ind Cas 364, Chatterjee and Cuming 
JJ. 

55 I C 48 (50). 
27 CW N 315 (316). 
11 L B R 398 (406). 
36 C L J 389 (391). 
18 NL R 178 081). 
1922 P H C C 218 (222). 
AIR 1922 Cal 77 (78)::::::68 I C 109. 

Newbould and Panton JJ. 
1 Pat 5 (13), Jwala Prasad J. 
18 NL R 42 (43). 
1 Pat 251 (253). 
AIR 1922 Pat 564 (565l=68 I C 44= 

23 Cr L J 508=3 P L T 484, Adami J. 
49 Cal 538 (542). 
18 NL R 109 (llOl. 
18 NLR 111 (113!. 
44 All 401 (402). 
0921) 61 I C 516 (517). 
25 C W N 178 (182). 
25.C W N 717 (719). 
48 C 184 (254) 2 PL T 6 (7). 
48 C 184 (254). 
2 P L T 6 (7) 

48 C 518 (521). 
AIR 1921 Cal 30 (33) 
AIR 1921 Pat 166 (2l (168>=2 Pat 

L T 16=61 Ind Cas 51=22 Cri L J 
323=1921 P H C C 112, Jwala Pra­
sad J. 

47 Cal 125 O28 l. 
47 Cal 115 (122). 
54 Cal 757 (758>. 
58 Ind Cas 459 (4611. 
1920 P H C C 33. 
5 P L J 39 ( 42). 
23 C W N 435 (436>. 
AIR 1922 Lah 85 (85) 
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4 P L J 207 (209). 
23 C W N 201 (206). 
23 C W N 513 (515). 
4 P L J 682 (689). 
23 C W N 956 (958). 
22 C W N 972 (976). 
46 Cal 730 (737). 
23 C W N 145 047>. 
22 C W N 323 (324). 
22 C W N 790 (792). 
24 C L J 363 (366). 
-14 Cal 804 (814). 
9 L B n 71 (73). 
2 P L J 457 (459. 467. 470). 
43 Cal 332 (386). 
13 NL R 176 078>. 
AIR 1919 Lah 106 ( 103). 
AIR 1915 Cal 276 (277 ) . 
(399). 
AIR 1916 Lah 74 (75). 
AIR 1915 All 397=38 All 7 
19 C W N 1169 0171, 1172) . 
18 C W N 103 (105). 
( 1914 l 7 L B R 84. Hartnoll J. 
19 C W N 359 (360). 
(1913) 17 C W N 889 (910). 
(1913> 17 C W N 613 (615). 
(1913) 17 C W N 108 (111, 112). 
(1912) 16 C W N 802::;=39 Cal 1010 

(1015). 
(1912) 15 C L J 621 (624). 
(1912) 16 C W N 777 (778). 
(1911) 20 M L J 400 (402l. 
1911 11 I C 84 (85) (Cal). 
(1911) 15 C W N 703 (70-1). 
0911) 15 C W N 249 (253). 
(1911) 15 C W N 218 (219). 
(1910) 5 I C 385 (386) Cal. 
(1910) 5 I C 327 (329) (Cal). 
(1910) 37 C 637 (692) =14 Cal W N 

779. 
(1910) 7 I C 720 (721) (Cal). 
0910) 11 C L J 86=5 I C 305 (305). 
(1910) 6 N L R 27 (29). 
(1910) 14 C W N 71 (73>. 
(1910) 14 C W N 884 (887). 
(1910) 37 Cal 30 (40). 
(1910) 12 C L J 410 (419). 
0910) 5 I C 385 (386) (Cal). 
(1910) 7 I C 886 (888) (Cal). 
<1909) 13 CW N N 630 (631-662). 
O00S'l 10 C L J 91 (95). 
(1909) 2 I C 623 (624) (All). 
(1909) 3 I C 291 (297) (Can. 
0909> 4 I C 1013 (1020). 
(1909) 11 Bombay L R 177 (187). 
(1909) 5 NL R 189 (192) . 
(1909) 13 C W N 224 (225). 
(1909) 10 C L J 115 (117). 

The practice of citing notes of cases is hallowed by long usage a.s will 
be seen from the following instances wherein the House of Lords in 1922 the 
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Privr council in l!l35, the court of f.ppeal in-England in 19.H, and the ;Supremc 
Court in 1953, followed the usage. _ _ 
tA) (i922) I A C 397 (413, 414) Palgrave, BrO\vn and Son Ltd., V. S. S. Turicl, 

L. R. _ 
<B) 62 Ind. App. 129 (138)=AIR 1935 PC 89 (91). 
( Cl (1954) 70. Law Q R 246 (247, 248) "Notes of Cases in 'Current Law· have­

from time time been cited in the Court of Appeal, e.g., by Evershed 
M.R. in Hallwood Estate, Ltd. v. Flack. (1950) 66 (2) T. L. R. 368 at 375.'" 

cD) 1953 S.C. 353 (pr. 20) (AIR V. 45 CN 57). 
I would conclude by quoting (1954) 70 LAW Q R pages (247, 248). 
"Another instance of notes being 1•eferred to 1s provided by Lockwood v. 

Lowe, decided in March, 1953. The reserved judgment of the Court of Appeal 
,,.,--as ignored by the usual law reports, but was preserved in shortened fonn by 
the Times Newspaper and the Estates Gazette (Times, April 1, 1953; 161 E. G. 
73). In L<;aacs v. Titus. 0954) 1 W.L.R. 398, the same point of law arose for 
decision, and Denning L.J. observed that it was "a fortunate thing that the­
reserved decision in Lockwood v. Lowe-was·. noticed in the Times Newspaper. 
because it was not reported in any regular series of reports" (The Times, Janu­
ary 27. 1954). 

"These notes cnablccl Palmer v. Young, 1684) to be rcportc1l fo1• the fil'st 
time more. than two centuries after ~t had bwn decided. Sec (1903) 2 Ch. 65n." 

"For many years past the courts have often not only permitted notes 
from the Estates Gazette Digest to be cited, but also have held such decisions 
to be binding: See the instances collected in Megarry's Rent Acts (7th Edn., 
1!)53), p. lY.x. When from these 1nst.ances and from 0948) 2 K.B. 253 and 
( 1953) 2 Q.B. 163 it is observed that t.he law reports show that Lord Hanworth 
M.R.. Sir Raymond Evershed M.R. and Roche, Sir Mark Romer. Scrutton, Greer, 
Slesser, Scott, Clauson, Finlay, Tucker, Buckn1ll, Asquith, Birkett and sir· 
Charles Romer L.JJ. have all either cited cases from tbe Estates Gazette or 
concurred in judgments which have done so (sometimes t-0 announce that a. 
case so cited was binding on them) it seems a little late In the day to say that. 
such cases ought not to be cited to the Court of Appeal." 

WHAT Wil,L RUBRIC LAW REPORTS DO? 
Explanation. 

It is our hope that the information contained herein will convince you: 
that Rubric Law Reports is an ind1spensable advisory and research tool. 

The knowledge the Chief Editor has ~ained t?rough a lifetime devoted 
l'xclusively to the production of legal pubhcatlons is concentrated in Rubric 
Law Reports. 

WearL,;ome and time-consuming search for "elusive precedent" will be· 
unknown to the R. L. R. owner. 1n a few minutes the accurate answer to any 
problem can be found in the R. L. R. if it is ever solved by judicial precedent. 

One of the most difficult tasks con!ront!ng the lawyer is that of reading. 
long passages of judgments and reducing them to a Prevailing rule, which 
wm be acceptable to the court as a quotable conclusion. 

No such task confronts the owner of R.L.R. because the preva!ling rule-­
is stated In every point of law. 

Extracts are almost wholly in the LANGUAGE OF THE JUDGES. 
The editors recognizing the importance in legal research of accurate· 

:md exhaustive cross references, have perfected a system Which has been strictly 
followed In producing Rubric Law Reports. 

As a result, R. L. R. is replete with_ cross r~ferencrs affording immediate­
access not only to all related matter witlun the title itself but to other titles. 

The Importance of this feature cannot be_ ~verestimatect since these cross 
references ~re your safeguard against the. poss1b1lity of overlooking any phase 
of law bearing upon your particular question. 

The owner of R.L.R. possesses the lawyer's most indispensable working 
tool--a current legal. encyclopaedia which will be accepted as authority by our 
highest courts and cited and quoted countless number of times by our learned 
judges. 

The prestige which the chief e:ditor enjoys among the members of legaJ 
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profession of the nation is best illustrated by the expressions of commendation 
appearing in 74 Law Quarterly Review quoted at p. 2. 

With R.L.R. at your elbow you will have at your instant command a 
book which will answer any question that can arise in your practice if it has. 
ever been adjudicated by a court of record. 

Why then not avail yourself of this essential research tool which you may 
acquire at such a low price? 

EXTRAORDINARY CONCESSION 

The present price of the Rubric Law Reports is Rs. 96/ - per year or 
Rs. 8/- pe1· month. PostRge and Sales Tax extra. 

The present price of other publications of T.L.S. Ltd. is Rs. 40! - per volume 
of the usual size. Postage and Sales Tax extra. 

2. The success of the present undertaking is assessed by the quick 
response it receives from • the . legal profession. The same deserves extraordinary 
concessions offered below. 

3. If the enclosed card is duly signed agreeing to subscribe to the R.L.R. 
and the other publications of T.L.S. Ltd. and posted before 14th September 1960, 
then on receipt of t.he post card by T.L.S. Ltd., you will be enrolled as such 
subscriber and 

(i) The signatory will be entitled to Rubric Law Reports at half their 
published prices and 

(ii) The signatory will be entitled to Penal Code and all future publica­
tions of 'Ii:ue Law Serles Ltd. at half their published price. 

ADVANCE CALL 

4. If five 10<;,;, Non Cumulative preference shares of T.L.S. Ltd. are sub­
scribed and Rs. 475/- being the full amount of the balance due on the said 
shares are paid as advance call. 

(a) The shareholders will be entitled to get Rs. 47 nP. 50 as interest (Le. 
ten per cent 011 Rs. 475/- paid as advance call by appropriating the same twoards 
payment of the subscription of R.L.R. fixed from time to time or by appro­
priating the said Rs. 47 nP. 50 towards payment of any of the publications of the 
T.L.S. Ltd. 

or alternatively 

Cb) The shareholders will be entitled to be paid 6,;-;, inte1·est in cash on the . 
amount of the advance call paid by them. 

(5) You have the option to choose at any time and from time to time 
whether you want payment of interest on advance call as stated in (a) or (b) 
above. 

(6) The amount of 95<;,· on each share ie. Rs. 475/ - on five sh::.i.res will 
he accepted as advance call under S. 92 of the Companies Act 1956 and Art. 18 
of the Company. The amount paid shall be appropriated only towards calls 
made at ar'ly time by the Company, the Board of Directors, the legal represen­
tatives of the Company and/or the Court. This shall not be treated as loan 
repayable by the Company but shall be treate(\. as paid on the share within the 
meaning and for the purpose of Sec. 426(di of the Companies Act. This shall 
be taken into account for the purpose of final adjustment of the rights of the 
contributories amongst themselves under Sec. 426 of the Companies Act. 

(7) If a preference shareholder is a subscriber of R.L.R. then the com­
pany shall have the right to appropriate for fifty years the amount of divi­
dends at 10% per annum payable on the application money of 5% paid on the 
preference shares, in full satisfaction of the expeuses incuned by the company 
on postage for dispatching the R.L.R. Reports and the preference shareholders 
shall be deemed to have agreed to such appropriation. 



SPECIMEN OF RUBRIC LAW REPORTS 

CASES REPOR1ED HEREIN. 

{1) 

i2) 
{3) 
(4) 
(5) 
tGl 
(7) 
(8) 
(9) 
\10) 
(10a) 
(11) 
!12) 
(13) 
(H) 
(15) 
(16) 
(li) 
(18) 
(19) 
(20) 

(21) 
(22) 
(~3) 
(24) 
W.~l 

(26) 
(27) 

(28) 
(29) 

A.I.R. 1959 Sup. Ce>u. 896 (899. 901) 
A.I.R. 1959 All. 607 (608, 610) 
A.I.R. 1959 Bom. 437 (.t-l2, 413\ 
A.I.R. 1959 Born. 443 (446, 447) 
A.I.R. 1959 Tripura 41 (44, 15) 
(1959) 57 All L.J. 343 (347, 3-181 
(1959) 1 An. W.R. 7(10) (Andh. H.C.) 
(1959) 1 An. W.R. 363 (36'1. 365'1 
(1959) 63 C.W.N. 666 (673, 67'\l 

(1959) 35 I.T.R. 633 (638) ID.ice.ii 
(1950) 1 L.L.J. 194 (196) <Bom1 

( 1959\ 1 L.L..J. 198 (201, 202) (Ker.ila) 
(195!1) N.L.J. 22 (25 & 26) (Hom., 
(1959) N.L.J. 26 (30) (Bom._l 
(1959) N.LJ. 22 (24) (Bom.1 
(1959) N.Z.L.R. 606 (607, 608) 
A.I.R. 1959 An. Pra. 5'15 (546) 
(1959) N.Z.L.R. 487 (490, 491) (C.A.) 
(1959) 11 P.L.D. (Dace:\) 192 (193) 
(1959) 11 P.L.D. (Peshawar) 34 (44) 
\1959) 11 ·P.L.D. 62 (64, 66, 67) 1Privy COU!lCil 

Case from Jam:uca) 
(19jll) 1 All E. R. 73, (74, 76) (Ch. D.) 
(1958) 1 All E. R. 81 (82, 85, 93, 94) 
(1958) 1 All E. R. •194 (499) (Q. B. D.) 
(1958) 1 All E R. 783 (786, 787) 
C1958) 3 All E. R. 300 (302, 304) (P.C. case 

from British Guiana) 
(1958) 3 AU E. R. 307 (313) 
(1958) 3 All E. R. 402 (403, 406) (Prh--y .

1 counc1 > 
(1958) 3 All E. R. 657 (658) (C. C. C.) 
(1958) 99 C. L. R . 1 (5 & 6) (Allstrallan H.C.) 

ANDHRA TENANCY ACT (18 OF 1956), SECS. 6 

& 16(1) - OB.JECTS -

Affording protection to the tenant by giving 
security cif tenure, and providing for collectio~ 
only of fair rents notwithstanding agreemen_ 
between the parties to the contrary, form the_ ma~n 
purposes of this Act - Initially Tahs!ld~r is t e 
only authority empowered to determine fan· rent-

"THE MAIN purpose and intendment of ~he :'-Ct 
is, firstly, to give protection to thP- cultivatmg 
tenants by giving them a seurity o! tenure in thhee 
manner provided. and, secondly, to provide for ~ 
collection only of fair rents, notwithstandU?;g 
agreements to the contrary l>etwr.en the parties. 

"Having regard to the scheme Jlnd intet1dment 
of the Act and the express provision contained in 
section 6 read with section 16(1), 1t Is obvious that 
the only authority to determine th<> question of 
fair rent ts Tahs!ldar initially."--(.). R. P. No. 652 
of 1958: D/- 30-9-1958: Karumuri Vtnkata Rama· 
nadharn v . DevalJa Venkataratnam : (1959) I An. 
w. R. 7 (101 (Andh.> . =l RLR 1. 
R. J . 

* A.RBl'l'RATION AC1' (10 OF 1940}, S. 30 -
lVUSCONDUC1.', WHAT CONSTITUTES (Engllslt 
CMP.,) -

It is a 'misconduct' if an arbitrator taKes 
evidence or hears argument on behalf of 
om• party in the absence of the other. 
Wl;ether in fact arbitrator was or was not in­
fluenced by such evidence or argument in the 

(30) 

(31) 
(32) 

(33) 

(34) 
\35) 
(36) 
(37) 
\38) 
(39) 
(40) 
(41) 

(42) 
(·13) 
(44) 
(45) 
(46) 
(47) 
(48) 
(49) 
(50) 
(51) 
152) 
(53) 
154) 
(55) 
(56) 
\57) 
(58) 

(1957-58) 99 C. L. R. 9! (96 to 99, 101-103 & 
108) 

(1958) N. Z. L. R. 767 (771) (772) 
(1958) N. Z. L R. 609 (612, fiJ3) (New Zeafantl 

Sup. cou.) 
(1958) N. Z. L. R. 912 (!lrn, 921, 925, 926) 

(New Zea.land Sup. Con.) 
(1958) 10 P. L. D. D;i.cca 8 (12, 131 
(1958) 10 P. L. D. Labore 1 \U) 
(1958) 10 P. L. D. Lahore ~2 (:!7, 28) 
(1958) 10 P. L. D. Lahore 2-6J (2821 
(1958) 10 P. L. D. 319 (323) (Lahore) 
(1958) 10 P. L. D. Lahore 345 (358) 
(1958) 10 P. L. D. Lahore 366 (3691 
(1956) (1957) 97 C. L. R. 71 (82-851 

Austr. H. C.) 
(1957) 9i C. L. R. 337 (342, 343) (AUlltr. H. C.) 
(1956) 1 L cd 2d 765 (769) (American S.C.) 
(1956) 1 L ed 2d 1485 (1490) (American S.C.) 
(1951) 2 All E. R. 473 (England) 
(1960) 61 N.L.R. 302, (303, 304) (Ceylon) 
1959 E.-x. C. R. (Canada) 248 (249 to 256) 
(1959) S. C.R. (Canada) 40-1 (409) 
(1960) Gt N.L.R. 320 (321 to 325) (Ceylon). 
(1958) N.Z.L.R. ll06 (1108, 1109). 
(1959) 29 Com. Cas. 305 (319) 
1 L ed. 2d 1 (7, 8, 10, 14-16) 
(1957) 97 C.L.R. 279 (293-94) 
(1957) 97 C.L.R. 289 (298, 299) 
(1958) 3 A.E.R. 285 (293-296) 
(1959) 11 P.L.D. 627 (635) 
(1956) 1 L cd 2d 1488 (1508) 
(1959) N.Z.LR. 540 (544) 

disinterested stranger - (Natural Justice) -
(Words & Phrases-"Misconduct")-

"IT DOES tend to appear to tend to an unjust 
award If the arbitral tribunal receives evidence or 
argument in the absence of the parties. There Is 
ample authority, extendlhg over 150 years, from 
Lord Eldon, L.C .. in Walker v. Frobisher ( (1801) 
~ Ves. 70) decided in 1801, to Croom-Johnson, J .. 
in Re Fuerst Bros. < (1951) 1 Lloyd's Rep 429) 
decided in 1951, that it is misconduct for an· arbi­
trator to hear evidence or recelvc a?"Rument 011 
behalf of one party in the absence of the other· 
or. as I prefer _to put it, the Cl'nrt will not imply 
a term permi~tlng him to do so; and there is also 
ample author1tr that where evidence or argument 
is so 1•ece!ved it ls immaterial whether It in fact 
affected the arbitrator's decision. The rule that an 
arbitrator must not receive evicier,ce or argument 
in the absence ?f . one of the pnrties, whether it 
be regarded as m_1sconduct• or as a t.erm to be 
implied in the arbitration agreement applies even 
to evidence or ar~ent given, not 'on behalf of 
either of the parties, ~ut by a disinterested stran­
ger;_ see Royal Comm1Sslon on sugar supply v. 
Kw1~

0
-Hoo-'Tong Tr_adlng Society (1922), 38 'l'.L.R. 

684l. D / -10-2-1958 . London Export Corporation. 
Ltd. v. Jubilee Coffee Roasting co. Ltd., (1958) 1 
All E.R. 494 (4991 (Eng.) =I RLR 2. 

Anno : AIR Man. Arbitration Act (10 of 1940) 
s 30 N. 8: AIR Com. Const. of India Art, 226 
N. 59. 
S. R-. I. 

* BERAR REGULATION OF AGRICULTURAL 
LEASES ACT, SEC. 9(1) AND S. 9(2) - TELE­
GRAPHIC NOTICE -

Notice sent telegraphically by the guardian 
aking of the award is immaterial. This rule 

~pplies even to the case of evidence given by a 

1 PI 
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of the minor satisfying the requirements of 
Sec. ~(~) and Sec. 9(2) is a valid notice 
in writing. Telegraphic notice is preswned 
t<? have been signed by the sender. A second notice 
given under different conditions is not invalid 
merely because the first notice is invalid - (Evi­
drnce Act (1 of 1872), Sec. 114). 

''THE NOTICE in question is certainly a notice 
in writing thougJ:i sent -telegraphically and, it ful­
~lls .an the requirements of a valid notice under 
.::iection 9(1) and (2). The telegraphic notice must 
b~ presuJ?ed to have been signed by the guardian 
01 the mmor appellant." 

. "The sec_ond notice given in 1954 in entirely 
different circumstances was not invalid merely 
because the previous notice given In 1952 was held 
to be invalid .. "-Rev. A. No. '296/51-B of 1956: D/­
:?6-11-1958: V1thal Baba v. Appa Shivling, (•1959) 
N. L. J. 26 (26, 30) CBom.). =I RLR 3. 

Anno: AIR Com. Evidence Act Sec. 114 N. 44 
S.R.I. 

BERAR REGULATION OF AGRICULTURAL 
LEASES ACT, S. 9(6) CULTIVATION, 
WHA'l' CONSTITUTES -

Tbe word "landholder" means the original 
lessor and not the transferee - The sub-section 
correspo1;1dents to Sec. 37 of the Bombay Tenancy 
and Agricultural Lands Act, except for difference 
m period - (Bombay Tenancy and Agricultural 
Lands Act, s. 37) - (Words and phrases 
''Landholder")-

"THE PROVISIONS of sub-section (6) of sec­
tion 9 of the Berar Act are in pari materia with 
tho~e of section 37 of the Bombay Tenancy and 
Agricultural Lands Act, except for difference in 
the period prescribed." 

"The cultivation canied on by tile purchaser 
from the landholder ca.nnot be construed as 
cultivation by the 'landholder' within the meaning 
of sub-section (6) of section 9 of the Berar 
Regulation of Agricultural Leases Act, especially 
In view of the !'act that the expression 'land­
holder' is qualified by the words 'if on re-entering 
upon any land after termination of the lease 01 
a protectecl lessee in accordance with this section' 
which clearly shows that the expression 'land­
holder' has •·a reference to the person who has 
terminated the lease under sub-section (6) of 
section 9 and who has re-entered upon the land 
arter such termination. Rev. A. Nos. 90 and 
95/51-V of 1958: D/- 7-11-1958: Wasudeo Vithoba 
Patil v. Dongarchand Motilal (1959) N.L.J. 22 (25 
&26) (Born.). =lR.L.R.4. 
S.R.I. 

BER/\R REGULATION OF AGRICULTURAL 
LEASES ACT, SEC. 9 (6) - PREMATURE AP­
PLICATIION -

Application by lessee filed before comple­
, ton of two yeitrs from the date the land­
lord takes possession is not premature and the 
tause of action arises as soon as the land 1s 
transferred and the transferee is put in posses­
sion - <Civil Procedure Code (Act 5 of 1908), 
S. 20(cl > - (Limitation Act (9 of 1908), S. 9). 

the landholder took possession of the field. Since 
the original landholder actually sold the field to 
respondent No. 2 on 6-2-1957, it was obvious that 
he had ceased to cultivate the land personally 
for the prescribed period of two years and thus 
committed a breach of sub-section (6) of section 
9 of the Act. There was, therefore, a cause of 
action for the application filed by the appellant 
as soon as the field was sold by the landholder 
and the transferee put in pos.5ession."-Rev. A. 
Nos. 90 and 95/51-V of 1958: D/- 7-11-1958: 
Wasudeo Vithoba Patil v. Dongarchand Motilal, 
(1959) N.L.J. 22 (24) (Born.). =1 R. L. R. 5. 

Anno: AIR Com. Civil Procedure Code S. 20 
N. 14. Limitation Act s. 9. N. 7. 
S.R. I . 

* CIVIL PROCEDURE CODE (5 OF 1908), 
SEC. 82 & 0. 27, R. 8 - GOVT. DEFENDING 
OFFICER BECOl\:lES PARTY-(Pakistan case)-

The effect of Sec. 82 read with O. 27, R. 8, 
is that a decree against the Government and a 
decree against a public officer in his official 
capacity are placed on the same footing and 
where the Government undertakes to defend a 
public officer in a suit in respect of an act done 
by him in his official capacity, the Government 
virtually becomes a party to the decree that may 
be passed in such suit and execution has to be 
against the Government. 

"A DECREE against the Government and a de­
cree against a public officer in his official capa­
city is placed 011 the same footing by vritue of 
section 82 (of the Code of Civil Procedure). 
Ju.st as a decree against the Government is not 
to be executed till the case Is reported to the 
Government, similarly a decree against a public 
officer in his official capacity cannot be so 
executed. Had the matter stopped here, there 
may still have been room for doubt as to the 
effect of a suit against a public officer in his 
public capacity, but rule 8 of 0. 27 is decisive. 
According to it if the Government Pleader does 
not appear, the suit is to be regarded as ono 
between private parties, which means that if he 
does a.ppear it ls not a suit against the public 
officer 1n his personal capacity but the Govern­
ment virtually becomes a defendant. This in­
ference receives strong support from the fact 
that in a suit against a public officer a note has 
to be made in the register of suits if the Gov­
ernment Pleader appears and defends the suit. 

Unless the intention was that, in such a case, 
the Government, for all intents and purposes, 
becomes a party to the suit, there 1s no reason. 
why an entry should be made in the register as 
to the appearance of the Government Pleader on 
behalf o~ the defendant. Considering all thesi, 
matters 1t appears to me that in a case where 
the Government undertakes to defend a public 
officer , /n respect of an act done by him 1n w11 
offlclat capa.c1ty.. the Government is virtually a 
party to the decree and execution has to be 
against the Government." - Execution First 
Appeal No. 2 of 1_95~: DI- 10-2-1958 : The Registrar, 
Co-operative Societies, West Pakistan, Lahore v. 
The Montogomery Flour and General Mills Ltd 
Lahore. (1958> 10 P.L.D. 366 (369) (Lah.). ' ., 

=1 R.L.R. 6. 

"THE APPLICATION filed by the appellant Anno: A.I .R. Com. Civil Procedure Code Sec. 82 
<lessee> was (not> premature as it was filed N. 1 & 0. 27 R. 8 N. 1. 
befcrc the completion of two years from the date S. R. I. 

1P2 
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* CIVIL PROCEDURE CODE (ACT 5 OF 1908), 
SEC. 110 - QUESTION OF LA\V AND FACT -
(Privy Cluncil case from Jamaica) -

A new point involving questions of fact in addition 
to questio::is of law will not be entertained by the 
Privy Council (Supr~me Court>. It will be pr~­
sumed that questions raised for the first time m 
Supreme dourt were considered by the party 
ra.ising it . for the purposes of proceedings in the 
lower courts _:_ .(Evidence Act Cl of 1872), Secs. 2 
& 114) - (Civil Procedure Code (Act 5 of 1908), 
Sec. 100). 

"IT MUST be presumed that the question whe­
ther the tractors and trailers were 'motor vehi­
cles' within the meaning of the statute had been 
considered by the respondents and their advisers 
for the purposei, of the proceedings in Jamaica 
(from where the case has come up) . It was _not 
raised in the Courts there, possibly for good 
reason. It cannot be entertained on this appeal 
as it involves questions of fact in addition to 
questions of law." ~ Privy Council Appl. No. 14 
of 1957: D/- 15-12-1958: Kingston Wharves Ltd. 
v. Reynolds Jamaica. Mines Ltd. (1959) 11 P.L.D. 
62 (66) (Jamaica P .C.). ==1 R. LR. 7. 

Anno: A.I .R. Com. Civil Procedure Code, s. 110 
N. 17; s. 100 Nn 28 and 55, C.J.L Evidence Act 
S. 114 N. 150. 
s. R. l. 

* CIVIL p_ C. (5 OF 1908), S. 135 (2) - PRIVI­
LEGE IS OF COURT NOT OF PARTY - (Eng­
lish Case) -

The privilege from a1Test while a person is in 
court in connection with some business is a 
privilege belonging to th_e ~urt ~nd not to the 
person concerned - ·This 15 an mherent power 
belonging to the cow·t to see that Justice is done 
and people properly in cow-t are not interfered 
with by being arfested and thereby prevented 
from assisting the court - (Civil Procediu·e COde 
(Act 5 of 1908), S. 151) - (Criminal P. C. (5 
of 1898) s. 561A) - Cameron v. Lightfoot (1778> 
2 Wm. Bl. 1190, followed. 

"IT IS a misconception to talk about a litigant 
or a. solicitor or a witness having immunity from 
arrest while within the precincts of the court. The 
truth is that the privilege, if privilege there be, Is 
a privilege of the court to be sure that justice is 
done in court, and for that purpose to prevent 
anybody properly before the court from being 
arrested. That seems perfectly clear if one looks 
at one or two of the authorities. If one goes 
back to 1778, it will be seen in Cameron v. Light­
foot ((1778) 2 Wm. Bl. 1190), that this matter 
was fully dealt with, and De Grey, C.J ., in that 
case said this (at p. 1192) : 

'The question therefore is, whether the privilege 
of the King's Court, extended to suitors redeundo 
so vitiates an arrest, or suspends the operatic~ 
of the writ, that the taking a man thereon be­
comes an act of trespass to the party taken. The 
ancient way of availing oneself of the privilege 
of the courts was by suing out a wiit of privilege 
for suitors, jurors, and wltnesses. But this prlvllege 
is not considered as the privilege of the person 
attending the court, but of the court wl11ch he 
attends.' 

There the ma'tter is being dealt with, not as 
a privilege of the lltigant but as something which 
the com-t has power to do in order that there 
should be a proper admlnL<;tratlon of just.ice." 

"This so-called privilege from arrest is a powe1· 
which every com·t has inherently to see that 
justice is done in the court, and for thnt pu:pose 
that people properly in the court are not mter­
fered with by being arrested and· preve_nted ~rom 
assisting the court and carryi~1g. 011 tl~e1r busmess­
in the court. In so far as 1t IS said t-0 be a.­
privilege of the persons atte?,ding the court, the 
privilege is no more than tlllS, that they are en­
titled to rely on the judge of that court to ~ee 
that justice is not interfered with by their bemg 
arrested."-D/- 16-12-1958: Re Hunt: (1958) 1 All 
E.R. 73 (74 & 76). =l R-LR, 8. 

Anno: AIR Com. Civil P. C. S. 135 N. 1 & 4 
& S. 151 N 1 & 4; Criminal P. C . S . 561A N. 1. 
V.K. 

* COMPANIES ACT (1 OF 1956), SEC, 192 -
RESOLUTION EFFECTIVE UNTD, REVOKED­
(Australlan High Court case) -

Extraordinary resolution authorising ~he di­
rectors to sell the company's property dia 
not pre~cribe any time limit for effecting 
the sale - Resolution had been register­
ed under S. 192 - Held by Webb &: 
Kitto JJ. (Dixon C.J. contra>, that it was opera. 
tive until It was revoked - (Evidence Act Cl or 
1872) See 114). 

PER WEBB, J.: "The resolution of 2th JUI~-. 
1950, was duly registered in the office of the 
Registrar of Companies as required by the 
(Australian> Companies Act, and I think it mUst 
be taken to have been operative until 1t was re­
voked. The intending purchaser could, I think 
safely have relied on the resolution as a consent 
to the sale. It would be contrary to the purpose 
of registration of the resolution that a purchasei; 
should act upon it at his peril, while it was hel<i 
out by the company as operatiYe by leaving 1t 
um-evoked. The shareholders alone are in con­
trol of the situation that arises from registration 
of the resolution. It might perhaps be different 
if the resolution had fixed a price and there was 
evidence of a change in the meantime warranting I 
a , much hlghe1· price." 

"A resolution of consent to the sale of Heindorrr 1 
House might be limit.ed in terms elU1er to a. 
specified period 01· to the continuance of a 5PCCt­
fied situation. But if lt expresses consent to a sale 
without limit of time, and thus indicates rathe1-
an opinion that the time has passed for treating 
tbe ownership of Heindorff House as important tu 
the members than that the existing c!J:cwnstance:s 
are opportune for sale at a good price and on 
satisfactory terms, it would be contrary to sound 
principles of construction to import a time limit 
which only speculative considerations could sug 
gest." 

per Dixon. C.J ., disagreeing on this point With 
Kitto J .: "I prefer the view that (the) operation 
(of) the extraordinary resolution passed on 25tl 
July 1950 i~ limited to a reasona)lle time, ln ac 
cordance with U1e general rule rmplying an in­
tention that an act shall be done within :i. rea- ' 
sonable time, when no time is specified by the 
instrument contemplating the dolng of the a.ct. 
Cf. Reid v. Moreland Timber Co. Pty. Ltd. Cl946) 
73 o.L.R. 1, at p. 13 .............. and the au-
thorities there cited. I am not satisfied tlmt the 
purpose of art. 107 (13) (of the Articles of Asso­
ciation) or the nature of the extraordinary 1·e­
solution supplies any indications to the contra.ry , 
which would exclude the implication." - n; 

lP3 



1RLR9 CO:\IPANIES ACT S. 227 lRLRlO 

29-11-1955: Palmos v. Wilson: (1957-58) 99 C.L.R. 
94 (96 & 99 & 108) (Aus.). =1 R. LR, 9. 

Anno : CJI Evidence Act Sec. 114 N. 23. 
S.R.I. 

:1: COl\lPANIES ACT (1 OF 1956), S. 227 -
AUDITOR BOUND TO USE REASONABLE CARE 
AND SKILL - (New Zealand Supreme Court 
case) -

The purpose of engaging an auditor 1s · 
to obtain a report on the a~counts of the com­
pany to the s~1areholders - In making the re­
port he is never bound to exercise more than 
reasonable care and skill - What is reasonable 
care is a question of fact. Where there is cause 

. fo1· suspicion more care is necessary though the 
test is still that of reasonable care and skill --
(Civil Procedure Code (Act 5 of 1908), S. 100) -
(Compal.1les Act (1913), S. 145> Auditor 
- Duties of) - London and General Bank 
<No. 2) (1895), 2 Ch. 673 (683 ) ; Re Kingston 
cott.on Mill Co. (No. · 2) - (1896) 2 Ch. 279 (288); 
Poment-0 (Sterling Area) Ltd. v. Selsdon Fountain 
Pen Co. U958) 1 All E.R. 11 (23), followed. 

"FRO!\I A consideration of the statute (New 
Zealand Companies Act) and the observations of 
the courts it is possible to adduce at least five 
important principles applicable to the (duties of 
auditors, . 

1. That the primary purpose in the engage­
ment of an auditor is to obtain a report to the 
shareholders on the accounts of the company and 
the primary duty of the auditor is to make that 
report. 

2. That in carrying out this primary duty an 
auditor has to exercise reasonable care and skill 
in · making inquiries and investigations which 
may include investigations and reports upon the 
conduct of employees of the company. 

3. That an auditor is never bound to exercise 
more than reasonable care and skill. 

4. That what is 1·easonable care and skill in 
::i,nY particular case must depend upon the cir­
cumstances of that case. 

5. That where there is cause fo1· ~uspicion more 
care ls necessary but the test is still that of rea­
sonable care and skill in the light of all the 
circumstances including those circumstances 

·wllicb arouse suspicion." - D/- 25-3-1958: Nelson 
auarantee Corporation Ltd. v. Hodgson, H958) 
N.Z.L.R. 609 (612 & 613) (N.Z.S.C.).=l R.L.R. 10. 

Anno : AIR Manual. Companies Act 1913 Sec. 145 
v.K. 

* COMPANIES ACT (1 OF 1956), SECS. 292 & 
293 - CONSENT TO SALE IS NOT ~NFIN~D 
TO PARTICULAR SALE - (Austrahan High 
court Case) -

struction of> - (Partnership Act (9 of 1932) 
s. 20) - (Companies Act (1913), S. 86) 

PER ,vEBB, .J.: "By the memorandum of asso­
ciation of the company it is provided, int-er alia, 
that . . . . 107. 'Without prejudice to the gene­
ral- powers . . . . it 1s hereby expressly declarect 
t-hat the board' (i.e. the board of directors) 'shall 
have the following powers .... (13) To sell ... . 
as they shall think fit and on such terms as they 
i;hall think proper all or any portion of the com­
pany's property plant or other assets; Provided 
however that the freehold property (i.e. Heindorff 
House) of the company described in cl. 3 of the 
company's memorandum shall not be sold without 
fjrst obtaining the consent of its members ex­
pressed by extraordinary resolution.' 

On !!5th Juiy 1950, the shareholders passed the 
following extraordinary resolution - 'That, pur­
suant to art. 107 (13) of the articles of associa­
tion of the company, Ule directors be and are 
hereby · authorised to sell the company's freehold 
property described in cl. 3 of the company's 
memorandum of nssociatoln.'" 

"The natural meaning of the words in cl (13) 
is that the consent (is) to be to the mere selling 
and not necessarily to · the terms of the sale." 

Per Dixon C.J.: "What the proviso (to art. 
107(13) of the articles of association of H. B. Co., 
Ltd.> says is that the property shall not be sold 
without first obtaining the consent of the mt!IID­
bcrs expressed by extraordinary resolution. Is 
this condition satisfied by an extraordinary rea­
solut.ion which states no more than that 'the 
directors be and are hereby · authorised to sell' 
that property? Must the precise sale be identi­
fied or the terms of a sale approved <;>r ~onsented 
to? Must the price be named or dehm1ted? Or 
is it enough to give a general consent_ expre.sse_d 
as an authority to sell? In my opinion it 1s 
enough· to do so. I think that the purpose of 
the proviso was to preserve, subject to the mem­
bers' decision, the company's property in -the 
building, because the acquisition and manage­
ment fm•med so to speak the s~1bstratum of the 
company. No doubt the proviso enabled the 
membei-s to retain a complete control of the 
disposition of the property. The consent might 
have been given only to a sale on particular 
terms or to a proposed transaction identified in 
all its details. But if the members were prepared 
to give a general consent expressed in an extra­
ordinary resolution and otherwise t-0 leave the 
sale to the di:·ectors, I do not see why they should 
not do so. Neither the language nor the gene­
ral purpose of the proviso appears to me to re­
quire a1: interpretation which entrusts exclu­
sively to the members of the company any grea­
ter responsibility In the sale of H. House and 1 
do not think that such a proviso should receive a 
narrow constr uction.'· 

BY the a rticles of association of a com- Pei· K i..t.t o , J . (Taylor J. agreeing ): "The na-
panY, the directors were empowered to sell a tural reference of the expression used is to sale 
house provided they first obtained_ the consent_ of considered as a method of disposal , nnd not to a 
Its members expressed by extraordmary resolution particular sale. The conclus ion must be th a t it is 
- They were "'authorised to sell"' the property by sale in genernl which is the subject of the proviso, 
an extraordina1·y resolution - On the question and th at accordingly the rn0difying _words 'with­
whether this general consent was sufficient consent out first obtaining the consent of its members ' 
for the directors effecting a sale: - Held by Dixon refer Ol!lV t-0 a consent, to the radical alteration 
c .J., Webb, Kitto and Taylor, JJ., <Fullagar J . in the cdmpany's affairs which a sale of Hein­
dissenting> that the 'consent' referred t-0 In the dorff House at any price and on any terms 
articles of association was "to sale in principle," would n ecessarily _ bri~g a bout - a consent to 
and "not to any pru-ticular i;ale" - (Deed - sale. i~ ~-r · ~;' o.µd wf a: ~CQ.!l_sent to any par-
Article, of association of a company - Con• ticul~~~~\. ,'-:-:. ' .-· ''"U{t, · -, 
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Per Fullagar J., dissenting: "At .the time when 
(the resolution) was passed no particular trans­
action was in contemplation or was submitted to 
the meeting. It is not possible, therefore to place 
any limited construction on the resolution and 
it must be taken to be what it purports to be 
viz., a general authority to the directors to seli 
the property if and when a satisfactory sale 
could be effected.' 

on the one construction clause 107(13) means 
·that a general authority to sell the property at 
any time in the. future may .be given by extra­
ordinary resolution to the directors. If this is 
the co1Tect construction, the directors had au­
thority to sell to the bank and to cause the 
common seal of the company to be affL'l:ed to 
t.'1e contract. On the ~ther construction, the 
directors have no authority to etiect any snle 
of the property except a particular sale to which 
a. specific consent of t_he members is given by 
means of an extraordinary resolution. If this 
is the correct construction, the directors had no 
authority to sell to the bank or to cause the 
common seal of the company to be affixed to the 
contract, and the appellant plaintiffs are entitlea 
to an injunction. 

The latter -::onstruction is, in my opinion. the 
correct constmction. The vital word is the word 
·consent ·. That word does not convey to m~ 
mind the notion of a general confening of au­
thority. It suggests rather the approval of a 
particuJar ·proposal submitted for approval -
.an ad hoc acceptance of something definite and 
concrete." 

"And the critical word here does not seem to 
me to comprehend the giving of a general au­
-thority to sell. I begin by thinking that an ad 
hoc approval must at least be included in what 
is contemplated by art. 107 (13). That is, indeed, 
the orima ry meaning of the word 'consent'. It 
could not, t o my mind, be contended that n. re­
solution in terms consenting to a sale to X for 
£100,000 was outside the scope of that provision. 
Then I consider that a general authority to sell 
•is something much wider in scope and effect than 
a consent to, or approval of. a particular sale. 
I feel an insuper'lble difficulty in saying that a 
thing so different in nature, and so much wider 
in scope is comprehended by a word the primary 
meaning of which is plain. The point may be 
put in another way by saying Umt 'general au­
thority' is the wider term, and 'ad hoc approval' 
is t he narrower term. 'General authority• may 
include 'ad hoc approval', but 'ad hoc approval' 
cannot include 'general authority•. 

There is another consideration which carries 
weigh t to my mind. A general authority to sell 
has the instant effect of making art. 107(13) a 
dead Jet ter. To all intents and purposes it is 
deleted from t he articles by an extraordinary 
resolution. An ad h oc consent, on the other 
hand, is a fact um npon which art. 107(13) ope­
ra tes but it leaves art. 107(13 ) with the same 
force' as befor e. and, if the particular transaction 
approved falls through, any new proposal for sale 
w ill be subject to art. 107(13>. It seems to me 
much more likely tha t the extraordin ar y resolu­
tion was in tended to have the more limited 
,, f'!' cc l." -- D / - 29-11-1955 : Palmos v. Wilson 
(1957-58> 99 C.L.R. 94 (96 to 99, 101 to 103 & 
108) : (Aus.) . 1 RLR 11. 

Anno: AIR i\Im:ual Compa nies Act (1913) S. 86 
N. 1 & s. 17 N 1; AIR Manua l - Partnership Act 
Ser,. 20 N 1. 
S .R.I. 

OPPRESSION OF MINORITY MUST CONTINUE 
TILL DATE OF APPLICATION - (English Case 

•col\-IPANIES ACT (I OF 1956), s. 397 
- English Companies Act (1948), S. 210) -

Per Jenkins, LJ. - The oppression can be 
complained of only by a member and it should 
be oppression of some part of the members as 
such - This section does not apply to all cases 
in which it will be "just and equitable" to wind 
up a company; there must be in addition oppres­
sion which continues till the date of application 
- It covers oppression by any one conducting the 
affairs of the company whether de facto or de 
jurc. - The word "oppressive" must be given its 
ordinary meaning - (COmpanies Act Cl of 1956) , 
Ss. 237 & 399) - (Words & Phrases - "Oppres­
sive"). 

"THE PERSON permitted to apply to the court 
under section 210 (of the English companies Act 
(1948) corresponding to sec. 397 of the Indian 
Companies Act (1956) ) ls 'any member of the 
company,' and he must show 'that the affairs of 
the company are being conducted in a manner 
oppressive to some part of the members (in­
cluding himself).' This indicates that the op­
pression complained of must be complained of ·by 
a member of the company and must be oppres­
sion of some part of the members (including 
himself) in their or his capaclty as a member 
~r .members of the company as such. Secondly, 
1t is to be noted that the section does not pur­
port to apply to every case in which the facts 
would justif_y the making of a winding-up order 
under the 'Just and equitable' rule, but only to 
those ca~ of that character which have in them 
the requ1S1te element of oppression. Thirdly the 
phrase, 'the affairs o~ the company are being' con­
ducted suggests pnma facie a continuing pro­
cess and is wide enough to cover oppression by 
any one. who is taking part in the conduct of 
the. affairs of the company whether de facto or 
de Jure. Fourthly, t~1e section gives no guid­
ance as t~ the mearung of the word 'oppressive', 
:t!-tI:ough it does indicate that the victim or 
victims of the oppressive conduct must be a 
mi:mber o_r members of the company as such. 
Pr~a fac1e, therefore, the word 'oppressive' must 
be given its ordinary sense and the question must 
be _whether !n that sense the conduct complained 
of is oppressive t-0 a member or members as such." 
- D/- 17-11-1958: In re H . R. Harmer Ltd 
(1959) 29 Com. Cas. 305(319) 0959) 1 'w.L.R'. 
62 (Eng.) =l RLR 12 
V.K. 

COi\'IPANIES ACT (1 OF 1956), S. 433 (e) -. 
COMMERCIAL INSOLVENCY, l\ffiANING OF -

In wind_ing up a Company under this sub-section 
the quest!on to be considered by the Court is 
whether m a commercial sense the company is 
s~Ivent and ~ot whet.her the assets, when realised, 
will excee~ its liabilit ies - A company is com­
mercially msolvent if its current assets cannot 
meet its current liabilltles and there i3 no chance 
of making profit or the business bein.,. carrit.!d 
01 1 - (Companies Act (1913), s. ~162) -
(Words and phrases - "Commercially Insol 
vent" J - _vanaspati Industries Ltd. v. Prabhu 
Dayal Han R am, A.I.R. 1950 E. P. 142, followed 

"WHEN THE Court is called uuon to wind up a 
companr unde1: clause (e) of s. ·433, what has to 
be ~ons1dered .1s not whether the company, if i~ 
comerted all its assets into cash, would be able 
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to discharP'C its debts, but whether in commercial 
sense the ~ompany is solvent." 

"It was observed in In the matter of Punjab 
Flying Club Ltd., AIR 1933 Lah. 301 that what 
the Court has to see is whether the company is 
commerciallv insolvent, that is, whether it is un­
able to meet its cun·ent demands although the 
assets when realised may exceed its liabillties." 

"Reliance on this point was pla~ed on Vanas­
pati Industries Ltd. v. Firm Prabhu Dayal Hari 
Ram. AIR 1950, E.P. 142. (There) it was held 
that 'Commercially insolvent' means that the 
assets of the company are such, and its existing 
liabilities are such, as to make it reasonably 
certain as to make the Court feel satisfied that 
the existing and probable assets would be in­
sufficient to meet the existing liabilities, and it 
was pointed out that a company heavily indebted 
to Va.J.ious creditors a11d all its assets being in 
mortgage or in pledge, and there being no pos­
sible chance of a profit being made or its busi­
ness to be carried out, the company must be 
found to be 'commercially insolvent'. 

In the present case the position is not far 
different." Civ. Misc. Case No. 10 of l!J58: D/ ­
!J-1-1959: Tripura Administration v. Tripura State 
Bank Lt<:l.; AIR 1959 Tripura 41 (44 & 45) . 

=l RLR 13. 
Anno: Affi Manual-Companies Act (1913) S. 162 

N. 6 . 
V.K. 

* CON~TITU'l'ION OF INDIA (1950}, ART. 14 
- RULl,S FOR TESTING DISCRil\fiNATI0N 
~ (U . . S. Supreme Court Case) -

. $a) . ~al pmtection clause avoids only 
what rn done by the State arbitrarily with­
out_ any reasonable basis - (b) A classifl­
.;at1or. does not offend the clause if it 11 . 
i;ome ~asonable basis, though it is 11~~ 

made with mathematical nicety or in practice It 
res\1lts in some inequality - (cl When the classifi­
cation. in _a law is called in question, if any state 
of fa_cr.s ieasonably can be conceived that would 
susta~ it, the existence or the state of facts at 
the time the !aw was enacted must be assumed -
(d) The_ bur~en of proving the unreasonableness 
and arb1~ra~"1ness of a classification lies on him 
w~o _assails 1t - (e) Careful consideration in dis­
crumnat!on of. an unusual character is warranted 
to dcteimine whether they are obnoxious to the 
equal protection clause - (Evidence Act (1 of 
L872), Secs. 101 to 104 & 114) - (Constitution of 
India 0950> Preamble) - (Interpretation of Sta­
tutes). 

"THE RULES for testing a discrimination have 
been summarized as follO'IVS: 

'l. The equal protection clause does not take 
from the state the power to classify in the 
adoption of police Jaws, but admits of the exer­
cise of a wide scope of diseret,ion in that regard. 
and avoids what is done onlv when it is without 
any_ reasonable bnsis and "therefore is purely 
arbitrary. 2. A classification having some reason­
able basis does not offend against that clause 
~erely becaus'! it !s not ma.de with mathematical 
mcety _er because in practice it results in some 
meqt)alily. 3. When the classification in such a 
I_a w 1s cnlled in question, if any state of facts 
1 easonably_ can be conceived that would sustain 
1~· the existence of that state of facts at the 
lime the l;_t\\' was enacted must be assumed. 4. One 
who assails the classification in such a Jaw must 

carry the burden of showing that it. does not rest 
upon any reasonable basis, but is essentially 
arbitrary.' Lindsley v. Natural Carbonic Gas 
Co. 220 US 61. 78, 79. 55 L ed 369, 377, 31 S Ct 
337. bnn Cas 1912C 160. 

To these rules we add the caution that 'DL,;:cri­
minatlon of an unusual character especially sug­
r.:r.sts careful consideration to determine whether 
they are obnoxious to the constitutional provision.' 
Louisville Gae, & E. Co. v. Coleman, 277 US 32, 

· (37. 38) 72 L ed 770, 774-48 s ct 423: Hartford 
S.V.I. Ins. Co. v. Han-ison, 301 us 459 (462) 81 Led 
1223, 0226) 57 S Ct. 838." Fol. - D/- 24-6-1957: 
Lloyd Morey , •. George W. Doud: (1956) 1 L ed 
2d 1485 (1490) (U.S.) = l R LR 14. 

Anno: AIR Com. Constitution of India (1950) 
Art. 14 N. 3 & Preamble N. 6. O.J.I. Evidence Act 
Secs. 101 to 104 N. 2 & s . 114 N 150; A.I.R. Com. 
Civil P.C. Preamble N. 7. 
S.R.I. 

* CONSTITUTION OF INDIA (1950), Arts. 19111 
(fl & 226 - ADMINISTRATIVE ORDER . AF­
FECTING FUNDAl\:IENTAL RIGHT - (Pakistan 
Case-Late Constitution of Pakistan (1956), Arts. 
11. 170) -

The powers conferred bv Art. 226 are wide 
enough and can be invoked even where an order 
is not of a judlcial or quasi-judicial nutw·e but 
has been passed by an authority in R.I1 adminis­
trative capacity and the fact that the authoritv 
was a:::ting in :m administrative capacity woulcl 
not be enough to oust the jurisdiction of the 
High Court especially when the fundamen tal 
rig!1 t to acquire and disp~e 9f oroperty is inTolv­
ed - (Constitution of India (1950), Art. 32) . 

"THE POWERS conferred by Article 170 of our 
<Pakistan) Constitution (corresponding to Art . 
226 of Co11st.itution of India) can be invoked 
even where (an) order is not of a t\ldicial or a, 
quasi-judicial . nature ~d. has. been passed by 
an authority m an adm1rustrat1ve capacity. The 
decision (in such cases) w:ould depend upon the 
determination of the quest10n as t.o whether the 
discretion which vested in the (authority con­
cerned> was exercised Justly, fairly, and reason• 
ably. on a correct interpretation ot and in ac­
cordance wit.Jl law n.nd without any discrimina­
tion. The fact that tl~e authority, which Passed 
(an) order, was acting m an administrative ca.par 
city would not be enough to oust the jurisdiction 
of (the High_) Court, especially when the ques­
tion of exerc!se of the fundamental right to ac­
qul:e and dispose of property. guaranteed by 
Art1cle 11 of the late (Pakistan) Constitution 
<Art. 19 (l) (fl of the Constitution of India) · · 
iurnlved." - Writ Petn. No. 59 of 1957· 0

18 

16-1-19~8: Frontier Textile Mills v. The Textf 
Comm1ssioner, Government of Pa.lristan <i9~~ 
IO P.L.D. 345 (358) <Lah.) . = l' RLR 15. 

Anno: AIR Com. Constitution of India <1950\ 
Art. 22A. Nn. 26 & 31. 
S.R.I. 

* CONSTlTUTlON OF INDIA (1950), AR"J'. 13:f 
ll) (a) - EXTENT OF INQUIRY INTO VALUF 
OF PROPERTY IN DISPUTE - (Australan HigJ{ 
f".,ourt Case - Aust.ralian Commonwealth Judiciarv 
Act (1903-1955), S. 85 (1) (a) and (2) ) - · 

The imiuiry is only to find out whe!J1er the jud _ 
~ent to be 3:ppealed from deprives the claimant 6r 
l;1s estate o~ mterest to the extent of the requisite 
,alue undr1 Art. 133 (1) (al - It cannot. exteud 
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fui'tl1er to ascertain whether the appellant him­
self is benefited so that his economic situation 
has not suffered to the extent of Rs. 20,000 --
(Civil Procedm·e Code (5 of 1908), Sec. 110). 

·once you get the denial, by a judgment of a 
claim to a title to an· estate or interest in la~d 
or an interest in personalty and the estate or in­
terest of which the judgment deprives the claim­
ant is itself of the requisite value you do not in­
quire furU1er. For it means that he has been 
prejudiced in proprietary 1ights which he claims 
of the prescribed value. You do not inquire 
f urthe1· to ascert3in -whe~t:er the liability _or lia­
bilities which would suff1c1ently counterpoise the 
prejudice economically . to _enab~e one to say that 
on balance his economic situation has not suffer­
ed to th~ extent of £1,500 (in India it is 
R s. 20.000 by vil:tue of A;rt._ 133(1) (~> of the 
Constitution). This falls withm what O Connor J., 
said in Amos v. Fraser (1906) 4 C.L.R. 78 (87 & 
88) in the passage quoted in Certel v. Crocker 
no47 ) 75 C.L.R. 261(272) for the formulation of 
principle. O'Connor J. said 'the measure of value 
is to be the value of the appellant's righ1; in the 
property' ; that is the right claimed by him but 
denied by the judgment." D/- 29-5-1957: Ballas v. 
TI1eophilos: (19571 97 C.L.R. 186 (195) , (AUS.) 

=l RLR 16. 

Anno: AIR com. Constitution of India (1950) 
Art . 133 N . 12 & 14 ; Civil P.C. Sec. 110, N . 11. 
S .R.I. 

CONSTITUTION OF INDIA (1950) , ART. 226 
- EXECUTIVE OR ADl\JINISTRATIVE DIREC· 
TIONS -

Go\·ernmcnt order containing merely execu­
tin: or administrative directions confers ?O _ le­
gal enforceal>le righfs on any person-They ~mpose 
no legal obligations on subordinate authori~1es f?r 
whose guidance they are issued - Directions is­
sued under S. 43A of Motor _ Vehicle~ Act by Gov­
ernmei1t are not required to be publlshed or _to be 
made lmowi1 to persons applying for permits -
Thev have not the force of statutor~ _ntle of_ law 
_ Their IJreach. even if patent, just1!1es no issue 
of a writ - (Motor Vehicles Act (4 of 1939> S. 43f) 
- (Order nuder ~1adras Government Order No. 1~98 
da ted 28-4-1956>. 

"IT IS not and cannot be seriously disputed 
t hat, if the Government Order obtains mere~y 
e xc-cutiYe or administrative directions, their 
breach. even if patent, would not justify the 
issue of n writ of certiorari. The executive order:; 
properly so-called do not confer any_ legal en­
forceable rights on any person and impose_ ?o 
legal obligations on the subordinate auth~nt1es 
for whose guidance they are issued; that 1s not 
to say that t he directions are not valid and shou~d 
not be followed by the said authorities ; the said 
a uthor ities are undoubtedly expected to follow 
t he said directions and their breach may expose 
then; to clisci~linury or other appropriate action. 
The direcl.ion itself. though valid, and in a sense 
bindin g nn t he subordinate auth~rities is r.iot a 
·tatut-ory rule and has not the !01 ce of law, and 

: 0 its mls-cons trucion_ ~annot be said to be a~ 
eiTo1· of law. The d1S t-mct1011 between. statutory 
rules having the force of Jaw and a~mmlstrative 
or executive direct1011s_ has bee!1 1ecentl_Y em­
phasised in t he decision of this C_ourt 1!1. ~a­
gendra Nath Bora v. Commr. of Hills D1v1s1on 
nnd Appeals Assam, AIR 1958 SC 398 at pp. 412, 
41 3 " 

"The directions issued under section 43A 
(Moto1· · Vehicles Act. 1939) are not required to be 
published and may not even be known to the 
several persons applying for permits. They have 
been issued not for the infonnation of the ap­
plicants, but for the information and guidance 
of the authorities; and that is not sm-prising be­
cause the public-at-large would be entitled to 
know these directions only if they confer any 
legal enforceable rights on the appplicants for 
permits. Therefore, reading the (Madras> Gov­
ernment Order 0298 dated 28-4-1956) as a whole, 
we feel no difficulty in agreeing with the view 
of the High court that by this Order the State 
Government has issued executive instructions for 
the guidance of the transport authorities; and 
that the said instructions are not in the nature 
of statutory rules having the force of law." Civ. 
Appls. Nos. 2 & 20 of 1959: D / - 18-2-1959: R. Ab­
dulla Rowther v. The State Transport Appellate 
Tribunal, Madras: with S. Gopalan Nair v. K . 
Damodaran Nair : A.I .R. (1959) S.C. 896 (899 & 
901) (Mad.) = 1 RLR 17. 

Anno : AIR Com. Constitution of India (19501 
Art. 226: Nn. 17(cl-27-31-76-165 & 183. 
S.R.I. 

* OONTRAC'l' ACT (9 OF 1872), S. 73 - MEA­
SURE OF DAMAGES, BLACK l\'IARKET-(Prh·y 
Council case from New Zealand) -

·where a purchaser of a car covenanted 
with tha dealer not to resell it in the 
market without first offering it to the deal­
er at a fixed price it was held in a 
suit for damages for breach of the covenant 
that the dealer was entitled in Jaw to be put into 
as good a position as lf the covenant had been 
fulfilled and that the damages should be assessed 
on the basis that the dealer was entitled to go 
into the market, though it was a surreptitious 
market, to buy a similar car - The measure of 
damages was held to be the difference between 
the market price and the price fixed under the 
covenant though the actual loss to the dealer by 
the breach was much less. 

"THE APPELLANT bought 9. motor car from 
< the I dealers the respondents, and at the same 
time he entered into a special covenant with them 
in these terms: 

•-1. The covenantor will not . ... during the space 
of two years after the delivery of the said vehi .. 
ch~ to the covenantor deal with the said vehicle 
in any manner whereby any other person .. . . may 
become ~ntltled to the possession or use of the 
said vehicle other than for the private purposes 
of the _ coven~nto1: . . . . or whereby the property in 
the said vehicle 1s or may be or become liable 
to be transfHred to or vested in any other per­
son: . .. wi thout f!rst making- an offer to the dealer 
to_ resell the said vehicle .... at the original sale 
pnce t)1ereof. . . . less an allowance by way of de­
precm t1011 calculated at the rate of ten pounds 
(£10) f.or every complete one thousand miles run 
by the said vehicle since the date of delivery 
to the covenantor but so that such allowance 
sh:tll not be less than fifty pounds (£50) or more 
than one hundred and fifty poundii (£150> ... . 

"The price paid by the appellant was £1.207: 
but in breach of the covenant the appellant, three 
months later, sold the car for £1,700. '111e res -
pondents thereupon sued him for damages for 
breach of covenant. They sought to recover 
damages assessed on the following basis: the apel­
Jant-, instead of selling the ear for £1 ,700, ought 
to 11a ve offered to resell it to the respondents 
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for . £1,157 (being £1,207 less £50 depreciation) ; 
and they claimed £543 (being the £1,700 he got 
!ess the £1,157 at which be ought to have offered 
it to them). The appellant pleaded that the da­
mages recoverable were not £543 but only £50." 

"It · is said that the damages suffered by the 
dealers only amounted to £50. If the appellant 
had performed his covenant and offered to resell 
the car to the respondents for £1,157 (£1,207 
less £50 depreciation) the respondents, under the 
Board of Trade conditions, could only have resold 
it for £1,207. So their loss, it is argued, is only 
£50. The result of this argument, if right, is 
that the appellant would benefit to the · extent 
of nearly £500 by breaking his covenant. He made 
o,. profit on resale of £543 (£1,700 less £1,157) 
and would only have to pay £50 damages. In the 
opinion of their Lordships, the argument is not 
\vell-founded. It does not lie in the appellant's 
mouth to say that, if he had fulfilled his cove­
nant, the respondents could only resell the car 
for £1,207. That was a matter peculiar to the 
respondents which was no concern of his. The 
respondents were entitled in law to be put into as 
good a position as if he had fulfilled his cove­
nant; and to do this they were entitled to go 
into the market and buy a similar car at the 
market price: see Williams Bros. v. E. & T. Agius, 
Ltd. (1914) A. C. 510 at p. 531, per Lord Moul­
ton). This rule applies even though the only 
av::i.ilable market is a surreptitious market which 
is fed by persons who have broken their cove­
nants; see .British Motor Trade As.seen. v. Gilbert 
( (19~1) ~ All E. R. 641). The market price of 
thiS car m that market was £1,700. At any rate, 
the appellant can hardly deny that that was 
itS market price, since that is the sum for which 
11e sold it; and the damages should be the dlf. 
rerence between that market price of £1,700 and 
tlle contract price of £1,157." - D/- 20-10-1958: 
;,,Jount v. Betts Motors, Ltd. (,1958) 3 All E R 402 
( 403 & 404 & 405) (N. Z. P.C.) = 1 R LR 18. 
: At11

2
10: AIR Com. Contract Act s. 73 N. 22. 

~- 2. 
V'- I{. 

Anno: AIR Com. Criminal P.C. Sec. 367 N 6. 
S.R.I. 

CRIMINAL PROCEDURE CODE (ACT 5 of 
1898), SEC. 423 - REMAND IN TRIAL BY 
JURY - {U.S.A. Sup. Court Case) -

The appellants appealed against_ their conviction 
in a trial by jury - The prosecution prayed fo! a 
remand of the case on the grotmd that an ~­
portant prosecution witness had given false ev;­
dence before other tribunals subsequent to th1:5 
trial and that his evidence was of doubtful credi­
bility: Held:-As it is the jury w~o _can deter­
mine the sustainability of the convict10n on the 
facts and · not the judge, remand of the case 
is not justified. The court set aside the con­
viction and ordered new trial-

OPINIONS OF the Court:-"(In this appeal by 
the accused-petitioners. the prosecution) moved to 
remand the case to the trial court for further 
proceedings because of untruthful testimony ~ven 
before other tribunals by Mazzei, a (pros~utwn) 
witness in this case. This counter-motion of 
petitioners asked for a new trial." 

"In (this) criminal case, the original finder of 
fact was a jury. The (Sessions) judge is not the 
proper agency to deter~ine that there was s~tffi­
cient evidence at the trm.l, other than that given 
by Mazzei to sustain a conviction of any of the 
petitioners'. Only the jury can det_ermine what it 
would do on a different body of evidence, and the 
·w-y can no longer act in this case. (Also the 
irial of all the accused. has be~n t~ted b~ the 
perjtu•ed evidence of this material witness) .. For 
(these) reasons if on a remand_ the ~Sessions) 
eourt should rule that the verdict against some 
of the petitioners could stand, we would be ob-
1 · ed on a subsequent appeal, to reverse and, 
ir tiiat late date. direct that a new trial be 

:ranted. This case was instituted four and o~e­
half years ago; petitione1:5 have been ~oceeding 
in forma pauperis. The mterests of justice could 
not be served by a remand that must prove 
futile." · 

"'I1le oove1·nment of a strong and free nation 
:IC CRII\IINAL PROCEDURE CODE (ACT 5 01" does not need convictions based upon such testi­

(1898), SEC. 367 - PER.J'URED EVIDENCE - monY- It cannot afford to abide with them. The 
(IJ,S,A. Sup. Court Case) - interests of justice call fc;>r a reversal of the 

Where the prosecution questions the truth- judgments below with direction to grant the peti­
ru1ness of it~- own material witness on the tioners a new trial." 
1JasiS of false evidence given by the wit- , per Mr. Justice Harlan dissenting-(Mr. Jus­
ness in other · proceedings after the trial, tice Frankfurter and Mr. Justice Burton agreeing 
the trial of all the accused is tainted by with this opinion): 'As a preliminary to a new 
such evidence where the trial judge believed his trial it must first be determined whether any of 
e\·idence as material against all the accused. Mazzei's collateral testimony (before other tribu-

••JT JS the (prosecution) w!:1ich now qu~tions nals) now drawn in question, so reflects upon the 
tlle credibility of its own witness (Mazzei> be- truthfulness 01· credibility of his trial testimony 
cause in other pro~ng.s i?1 the same field of as to warrant submission of the case to a new 
activity he gave certain testimony - some parts jury. That preliminary determination has always 
of it positively established as tmtrue and other been recognized as the ftmction of the trial court. 
parts of it believed .... to be tmtrue .. ,The <prose- United States v. Johnson, 327 US 106, 90 L ed 562 
cution> conceded that without Mazzeis test1mon;v 66 S Ct 464; United States v. Troche (CA 2d NYi 
in this case the conviction of two of the peti- 213 F2d 401: United States v. Rutkin (CA 3d NJ) 
tioners cannot stand, but he argued that ru1 to 208 F 2d 647: Gordon v. United states (CA) 6th 
the other three Mazzei's evidence may not have March) 178 F2d 896, cert den 339 US 935, 94 L ed 
hnd a substantial effect. But the trial judge 1353, 70 S Ct 664 ........ The (Sessions> Court wais 
believed Mazzei's testimonv was material against the proper forum for the kind of investigation 
all the accused .... This being so, it cannot be de- which should have been conducted here. The 
termined conclusively by any court that his testi- Courts of Appeal are ill-equipped for such a task. 
mony was insignificant in the general case against We need say no more than tha~ appellate courts 
all the (accused). Thus it has tainted the trial have no facilities for the examination of wit­
as to au (the accused)." D/ - 10-10-1956: Stephen nesses: nor in the natw·e of things can they 
:\Iesarosh et al., v. United States of America: I L have that intimate knowledge of the evidence 
ed 2d .1(7> = I RLR 19. and 'feel' of the trial scene, whlch are so essen-
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tial to sound judgment tipon matters of such com­
ple::.:ity and subtlety as those_ involved here, and 
which are possessed by the trial court alone .. • ... 
The fact that · this case has been long-drawn-out 
does not ·justify short-circuiting normal and orderly 
judicial procedures . ..... We think that the Gov-
ernment·s motion to remand should have been 
granted." - D/- lC,..10-1956: Stephen Mesarosh 
et al., . v . United States of America: 1 L ed 2d 1 
(3, 3, .10, .. 14 . .. 15 & 16) = 1 RLR 20. 

Anno: A.I.R. Com. Criminal P .C. Sec. 423, N. 23 
and N. 28. 
S . R. I. 

:Jo CRIJ.'ll.lNAL PROCEDURE CODE (ACT 5 OF 
1898), Ss. 435 & 439 - DmECT REVISION BY 
HIGH COURT - WHEN ENTERTAINED -
(Pakistan Case) -

Normally from a decision of a Magistrate. the 
Sessions Judge must be moved in revision - A 
revision application direct to the High Court 
should not ordinarily be entertained in the ab­
sence of special and exceptional grounds. But 
once the application is entertained the technical 
objection will cease _to ha\'e force. 

THERE IS a great preponderance of authority 
in favour of the existence of the practice of not 
entertaining a revision filed in the High Court 
direct though no doubt in some cases the prac­
t ice vfas departed from on special or excep­
t ional grounds ; and in most of these <!llses the 
High Court did not consider U1e objection fatal 
a fter the application had been admitted and the 
record called for. When an application is pre­
sented before an application Judge, he should, In 
accordance with the practice of the Court, refuse 
t o entertain it if the District Magistrate or the 
Sessions Judge has not been previously approach­
ed up.less there are _ very special reasons why t!J-e 
applicant should not have gone t-0 the Distr~ct 
Magistrate or the Sessions Judge in the fu•st m­
stance. But after the application has been enter­
tained and the record called for, the technical 
objection must cease to have force. The ulti­
mate dismissal of (the application on this preli­
minary ground aft-er the case has been pending 
in this court for a. long time may be) ll!gh}Y 
prejudicial to the applicant. I have no doubtrulm 
my mind that, in view of the long series of -
ings, the existence of such a practice Is fullv 
established and it is our duty to give etrcct to 
such a practice. Failure t<>" observe it wou!d 
cause unnecessary confusion and uncertainty m 
the mind of accused persons, who would not 
kraow whether they should come direct to the 
High Court or first go to the District Magistrate 
or the sessions Judge." 

"When the High Court has once issued a rule 
(i.e., where a revision petition has been enter­
tained direct by the High Court ) it will not be 
di&chargetl on such ground only, but must be 
heard on the merits." 

"Therefore. normally from a decision of a 
Magistl·a te , the Sessioll6 Judge m ust b e moved 
in 1-ev!sion and a revision -application direct to 
r.he High Court is not ordinarily cntertalnable." 
Sh a11abala Devi v. Emperor, A.I.R. 1933 All 678 
(684) (F.B.), quoted- and followed - Cri Rev. Nos. 
504 to 506 of 195°7: D / - 7-8-1958 : Shah Zillur 
R.al1ma11 V. The State (1959) 11 P .L.D. 192 
n93) (Dacca) == 1 RLR 21. 
· Anno: AIR Com. Criminal Procedure Coc%e <:I 

of 1898) s. 439 N. 23 and S. 435 N. 5. 
V.K 

* CRII\IINAL TRIAL - DUTY OF PKOSECO­
TION - DISCRETION OF PROSECUTION TO 
CALL WITNESSES - EXERCISE OF - (Austra­
lian High Court Case) -

It is at the discretion of the prosecution to can or 
not to call a witness - But this discretion should 
be exercised with due regard to tratlltlonal con­
sldei·ations of fairness - Case Jaw exatn1ne<1 
(Criminal Procedure Code (Act 5 of 1898), S. 
207-A(1i ). 

PER FULLAGAR, J.-"There is no rule of law 
that a prosecutor for the Crown must call every 
witnes,; who has been bound over and is available. 
On the contrary, the discretion of the prosecutm· 
has been recognised In many cases, anct was re­
ccntlv asserted m Adel Muhammad El Dabbah v. 
Attorney-Oeneral for Palestine (1944) A.C. 15(i 
(167-169) - Any one or more of a. variety of rea­
sons may justify a prosecutor In not calling a 
witness who has given evidence for the Cro,,-n 
before the coroner or before the magistrate, and 
I could not wish to say anything that might un­
duly iimit his discretion. TI1e present case, how­
ever, seenis to me to call for a. reminder that 
the discretion should be exercised with due !'C· 
gard to traditional conside1·ations of fairness. • I 
have no doubt that the correct practice is that 
which is stated in Archbold's Criminal Pleadings. 
Evidence and Practice, 33rd ed (1954), pp. 515, 
516. It is there said:-'Although in strictness 1t 
is not necessary for the prosecutor to ~ll every 
witness whose name is on the back of the indict­
ment. it has been usual to do so in order that the 
prisoner may cross-examine them." Reference is 
made to R. v. Simmonds 171 E.R. 1111; R. v. 
Beezley 172 E. R. 678; Reg. v. Vincent 173 E. R. 
754; and Reg. v. Barley (1847) 2 Con. 191. In 
Halsbury's Laws of England, 3rd Ed., Vol. 10, par. 
764, p. 418, the learned_ author of the article 
says: 'All the witnesses whose names are on the 
back of the indictment should be called by the 
prosecution except those who were conditionallv 
bound over and upon whom notice to attend has 
not been served ...... Even if it is not proposed 
to examine a witness whose name Is on the back. 
of the indictment, counsel for U1e prosecution 
should. unless there are exceptional reasons to 
the contrary, place him in the witness bo~ so that 
the defendant may have an opportunity ol cross­
examining him.' 

.!'In Reg. v. Woodhead 175 E. R. 216 Alderson B. 
announced U1at the Judges had laid down a. rule 
that a. prosecutor is not bound to call witnesses 
merely because their names are on the back of 
the indictment. But the prosecutor, it was said, 
ought to have an such witnesses in court, so 
tha_t they may be called for the defence, If they 
are wanted for that puJ'l)ose. If they were called 
for t he defence, the person calling them made 
them his own witnesses. This statement is, of 
cot1rse, quite consistent with there being cases 
in which a particular witness ought to be called 
~,y the prosecutor. The position was considered 
m a judgment dellvered by Lord Roche for the 
Privy Council in Beneviratne v. The K!Iig A.I.R. 
1936 P .C. 289. The appellant had been convicted 
of mm·dcr in the Supreme Court of Ceylon. His 
Lordship refen-ed to an Indian case of Ram 
Ranjan Roy v. The King A.I.R. 1915 cal. 545 in 
which it appears to have been laid down that; ·an available eye-witnesses• should be called ;,y 
the prosecution: He then said (p. 300) :~•Their 
Lordships do not desire to lay do'l',,n any ruies tu 
!'etter discretion in P. matter such as this which 
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is so dependent on the particular circ~t::nces 
ot each case" But a little later he said.- Wit­
nesses essenti~l to the unfolding of the narratives 
on which the prosecution is based must. of course, 
be called by the prosecution. 'l'~hether in the re: 
result the effect of their testrmony ls for or 
against the case for the prosecution." 

ploratlon Co. v. Bultfontein Mining Co. (1890) 8 
s c at 60 stated that the Court has more than 
once decided that a. servitude of necessity ennnot 
be claimed beyond wnat absolute necessity re- · 
quires. The same learned judge, ten yes.rs later, 
in the case· of Van Schalkwijk v. Du Plessis and 
others (1900) 17 S.C. at 464 said that the Court 
has never laid down any definite rule as !-O what 
circumstances would constitute a necessity O?r 
was it advisable that such a rule should be :lt'ud 
down. He did not go so far as to hold t~t the1; 
can be no road of necessity over a neighbour s 
land unless the only possible approach to a public 
road is ove1· such land. In his own words, 'th~re 
may perhaps be cases in which . the alt1:rns.tive 
route would be so difficult. and mconveruent as 
to be practically impossible, and 1n s1;1ch cases 
the Court might be justified in affordmg relief 
subject to compensation and the oth~r restrlc­
t1ons mentioned by Voet (8:3:4)'. Anothe:-, :.ncl 

"In R. v. Dora Han-ls (1927) 2 K.B. 587 (590), 
Lord Hewart C.J., said:-

•in criminal cases the prosecution i; bound to call 
all the matei·ial witnesses before the Court, even 
though they give Inconsistent accounts. in order 
that the whole of the facts may be before the 
jury.• . In Adel Muhammed El Dabbah v. Atto1·­
·ney-General for Palestine (1944) _A.O., 15~ Lord 
Than.kerton fo1· the Privy Counc1l, ref<;rr1;11g . to 
this statement, said:-•rn their Lordsh1~ view 
the learned Chief Justice could not have mtended 
t-0 negative the long-established right of the pro­
secutor to exercise his discretion to determine 
who the material ,>'itnesse;; are·. It is not, in­
deed, to be supposed that the Lord Chief Jus~ice 
did so intend, but there could be no possible 
question that Sergent Ph!llis was not merely a 
material witness but a witness of vital import­
ancf'. So far as appears, tlle only possible object 
of not calling him was to place the appellant un­
der the tactical disadvantage which resulted from 
inability to cross-examine him. Such tactics are 
permissible in civil cases, but in criminal cases, 
in view of what is at stake, they may sometimes 
accord ill With the .traditional notion of the 
functions of a prosecutor for the Crown. It is a 
very relevant fact here that the witness in ques­
tion was a police witness, and a senior member 
of the force at that." - D/- 2-7-1957: Ziems v. 
The Prothonotary of the Supreme Court of New 
south Wales: (1957> 97 C.L.R. 279 (293 & 2£14> 
(AUS. H.C.) :: 1 RLR 22. 

Anno: Am Com, Criminal Procedure Code s 
286 N 6. 
5 .Jt.I. 

'' EASEJ\IENTS ACT (5 OF 1882), SS. 13 & 28 -
BIGIIT OF WAY OF NECESSITY - WHEN 
GRANTED- (Ceylon Supreme Court Case) -

A right of way of necessity c11nnot be claimed 
beYOnd what 'absolute necessity• requires. But 
•abSOlute necessity' does not involve that the 
plaintiff shoui.(i establish that the way claimed is 
the only means of access t-0 a public road If the 
:i.ltemattve route is so difficult and inconvenient 
as t-0 be practically impossible t-he court can grant 
a right of way subject to payment of co~pensa­
tion. A simplei- test would be this: 'A right of 
road of necessity . can be claimed no further tha~ 
the actual necessity of the case demands' - lEv1-
qence Act (l of 1872), SS. 101 to 103) -

to my mind, a simpler expression was used by 
the 1,ame learned Judge in an earlier case Pea­
cock v. Hedges (-1876) 6 Buchanan's Cape S.C.R. 
at 69 where he stated that 'the aut.horities_ ~ the 
Roman-Dutch law clearly shew that a ngnt of 
road of necessity can be claimed no further than 
tl1e act lial necessity of the case demands'. If I 
mav say so, with great respect, this si;npler and 
moi·e readily understood expression appel?.rs to 
afford an er.sier te3t to be adopred when a Cou.n 
is called upon to decide a question of the g:r::n t of 
11• right of way of necessity." - S.C. 120 -:- D. C . 
Pamidurc, 2375, D I- 25th July 1957: RosaJm Fer­
nando \'. P. L. P. AlWlS (1960) 61 N.L.R. ,:,02 (303 
& 304) (Ceylon) == l RL& 2:?A. 

Ano: AIR Man. Easements Act, S. 13, 1:· 4: 
s. 28. N. 1: CJI Evidence Act, Ss. 101 to 104. N. 48. 
V.K. 

* EVIDENCE ACT (1 OF 1872}, Ss. 17 AND 2t 
_ CONFESSION OF ACTS OF CO-ACCUSED -
NO VALUE TO _PROSECUTION - (Prh'Y Coun­
cil case from Br1tfsh Guiana) -

Vol!mtary statement made by an accused is ad­
missible uE confession - Accused can confess as to 
his own oct.s only, . not as to the. acts of others. 
wliich Ile has not seen - ~rC?secut1on cannot t!lke 
nd\·nuta.ge cf such an adm1ss1on. 

A VOLUNTARY statement made by an accused· 
person is admissible as a 'confession•. He can 
con.fess as t-0 his own acts, knowledge or inten­
tions, but he cannot 'confess• as to the acts of 
other persons which he has not seen and of which 
he can only have knowledge by hearsay. A fai­
lnl'e by the prosecution to prove an essential ele­
ment in the offence cannot be cured by an 'admis­
sion' of this nature." - D/ - 2-10-1958: SuruJpa,Ul 
called Dick v. Regina: (1958) 3 All E .R. 300 (304) 
<Eng.> == 1 RLR 23. 

Anno : CJI Evidence Act S. 24 N. 4 & s 17 
N 1 and 4. 
v.K. 

PERT .S. FERNANDO J. IH. N. G. 1!ernan~o J . 
agreeing) : "The plnintiff's action clamung a righ t 
of footv.."'!ly was dismissed by the Jea~ne_d trml 
judge on the sole ground that the plau1t1ff had 
failed to discharge U1e rather heavy onus tha;; la.y 
upon her to satisfy the Court that the 'nbsolutc 
necesstties• of the case demanded the grant of the 
right of way claimed. A reference to ·absolute 
necessity• appears in certain judgments in South 
Afrlcan cases in r espect of claims for rights of 
way, but 'absolute necessity• does not appear to 
my mind to involve in these cases a requirement 
th~t the pla.int11f should establish that tile way 
claimed is the only means of access from his land 
to a public road or a neighbour's road (virt vici­
nalis) . De Villers C.J. in London ancl S./\. Ex-

'' FACTORIES ACT (63 OF 1948), S. 6 - FIRJ,;_ 
iUAN ATTENDING FACTORY - NOT Alli IN­
VITEE - DUTY OF INSPECTOR - (New- 7~a­
land Supreme Court Ca.se -

Fil.ctorirs Act ls hot enacted for the bene­
fi t or . protection of a fireman who attencts 
th~ premises not in its character as a 
factory, but wi a building in which nr. out­
break of fiJ:e has occurred - A fireman 
isummoned t-0 put out a fire in a premise.s may be 
11n invitee of tile occupier. but the tnvi ta~ ion Is 
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-not to the factory as such but to premises con­
·taining danger which, though unusual in a fac­
·tory, is usual in a building on fire - Assuming 
1llat the Inspector owes a duty to the general 
public including invitees and licensees, not to be 
·negligent in granting registration to a premises 
,as a factory he owes no duty, to a fireman sum­
moned for fighting an outbreak of fire--(Tort -
Negligence) - (Words & Phrases "Invitee") -
(Factories .".ct (63 of 1948). Preamble) - Merring­
ton v. Ironbridge Metal Works (1952) 2 All E.R. 
1.101 - Hartley v. Mayoh (1954) 1 All E. R. 375 -
Donoghue v. Stevenson (1932) A.O. 562 and Denny 
-v. Supplies 'n-ansport Co., (1950) 60 T.L.R. (Pt. I> 
1108, distinguished -

"I Al\l unable to find in the provisions of the 
{l<,actories) Act as a whole any provision which, 
on its proper construction, could be regarde~ ls a 
provision enacted for the benefit or protection of 
-a. fireman who attends the premises not in its 
-character as a factory, but as a building in which 
-an outbreak of fire has occurred. A fireman who 
is summoned to fight an outbreak of fire in cer­
tain premises may occupy a status equivalent to 
that · of an invitee of the occupier, as was held 
.in Merrington v. Ironbridge Metal Works (1952) 
2 All E.R. 1101, and Hartley v. Mayoh & Co . . 
(1953) 2 All E.R. 525, on appeal (1954) 1 All 
·E.R. 375; but the invitation is not an invitation 
to a factory as such, but to premises which are 
,on fire and contain dangers which, though unusual 
in a factory as such, are usual in a building on 
fire. 

In the result, while assuming, without deci~ing. 
that (the Factories Act) imposes a duty upon the 
inspector which is owed to_ a partic~tlar class ~f 
the general public, and wlule assummg - agam 
without deciding - that the class may include 
certain invitees and licensees of the occupier 
provided their invita.tion to or licence to enter ts 
in respect of the premises in its character as a 
factory, I am of opinion that it does not include 
-a firemru1 who is summoned to the building or 
-0therwise attends the building for the purpose of 
fighting an outbreak of fire therein." - D/­
g-6-1958: Goodman v. New Plymouth Fire Board 
and Attorney-General. (1958) N.Z.L.R. 767 (771 l 
<N.Z. S.C.) = I RLR 24. 

Anno: Fifty Years' Digest -- Tort - 18 - Neg­
ligence (h). 
V.K. 

• F . .\.CTORms ACT (,63 OF 1948), s. 6 - SU1'1-
1UONED FmEMAN TO INSPECT FACTORl' 
PRDIISES - INSPECTOR'S DUTY TOWARDS 
- (New Zealand Supreme Court case) -

An inspector granting a certificate of re­
gistration can reasonably assume that a fire­
man summoned to the factory will make an 
e:..:amination of the conditions of means of 
ingress and egress, light, ventilation and 
other circumstances before deciding to en­
ter the building - This assumption removes 
111111 from the category of persons who are affect­
.ed by the Inspector's act In granting a certificate 
_ The Inspector will no~ be liable for any neg­
ligence - (II'ort - Negltgence). 

"AN INSPECTOR when granti~1g a certificate of 
-registration can reasonab_lY ~nticipate that . if 
t here is an outbreak of fire m the factory bmld­
i ng a fireman will assw·edly make an examina­
t io~ of the means of ingress and the conditions 
of light and ventilation obtaining in assessing 
-t he riEks involved in any decision which he may 

make to enter the building. The ' situation of a 
fireman attending an emergency outbreak of fire 
wan-ants assumption, not merely of the oppor­
tunity of inspection, but also of exercise of that 
opportunity and ascertainment of the condition 
of means of ingress and egress, light, ventilation. 
and other circumstances as they exist at that 
moment. Reasonable assumption, reasonably held, 
that a fireman will look and deterniine for him­
self, removes the fireman from the category of 
persons who were so closely and directly affected 
by the inspector's act in granting a certificate 
that he ought reasonably to have had a fireman 
attending a future outbreak of fire in contem­
plation as being affected by his act." - D/-
9-G-1958: Goodman v. New Plymouth Fire Board 
and Attorney-General: (1958> N.Z.L.R. 767 (771 & 
7721 (N.Z. Sp. CourtJ. = I RLR 25. 

Anno: Fifty Years Digest - Tort - 18 Neg­
ligence - (h). 
V.K. 

* GOVERNMENT OF INDIA ACT (1935), S. 240 
- REMOVAL FROM SERVICE - EFFECT OF -
(Pakistan Case) -

The question of removal or dismissal arises only 
when the question whether a person is to be 
employed or not is finally decided and the order 
of discharge by itself finds a person blameworthy 
or deficient - Though the real reason for a dis­
charge may be unsatisfactory work, if the povem­
ment does not proceed on that basis but terminates 
the se1·vice on the basis of an agreement it will 
not amount to 'removal' or 'dismissal' within the 
meaning of this section - (Constitution of India 
(1950), Art. 311) - (Words & Phrases "Removal" 
a~d "Dismissal") - (Industrial Dispute - Dis­
missal) -

"LEARNED COUNSEL relies upon Shayamlal v. 
State of U.P. A.I.R. 1954 s.c. 369 wherein it has 
been held that a discharge is tantamount to a re­
moval if the offlce1· concerned has been found 
to be blameworthy or deficient. This definition 
of removal, he says, has been approved in Noorul 
Hassan v. The Federation of Pakistan P.L.D. 1956 
s.c. <Pak.> 331. There are two answers to this 
argument. The first is that the question of remo­
val or dismissal arises only when the question 
whether a person is to be employed has been 
finally decided. The second is that it is only 
where the order of discharge by itself . finds a 
pe1-son to be blameworthy or deficient that it can, 
according to observations in Mrs. Issac's case 
(1956-P.L.D. 431 S.C.), be regarded as removal or 
dlsmissal. To such a removal or dismissal a 
stigma attaches, but if all that has happened is 
that the real reason of discharge is the un­
snt.isfactory work of an employee but the 
Government does not proceed on the basis 
that he is guilty or deficient and simply 
terminates his services in accordance with the 
terms of his agreement of service, that would not 
1>e a removal. After all, the true reason for the 
discharge of one whose services can be terminat­
ed afte1· notice will generally be unsatlafactory 
work or the undesirability of retention in service 
of tile employee and to hold that, if the reason 
of such discl1arge be unfitness or misconduct, a 
notice to show cause is essential would be tanta­
mount to nullifying the clause or discharge a.fter 
notice." - Regular Second Appl No. 422 of 1966: 
DI- 25-11-1957: Federation of Pakistan v. Riaz Ali 
Khan (1958) 10 P .L.D. (Lah.) 22 (27 & 28> 

= 1 RLR 26. 
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Anna: AIR com. Constitution of India Art. 311 
N. 4. 
V.K. 

* HL"llDU l\IARRIAGE ACT (25 OF -1955), SEC. 
10 (1) ' {a) & EXPLANATION AND S. 13 - CON­
STRUCTIVE DESERTION - PROOF OF INTEN­
TION - WHEN NECESSARY - (Australian High 
Court Case) -

Distinction between "conduct amounting to 
constructive desertion" and "conduct merely 
justifying one spouse in leaving the other" 
- "To establish constructive desertion, in­
tention. actual or imnutable, to break the matri­
monial relation" must be proved - Intention is 
irrelevant when the question is whether there is 
"just cause" for one spouse to withdraw from the 
other - It is only the "reasonableness" of with­
drawal in the light of the conduct of the other 
spouse thr.t is to be considered - Burden of proof 
of "absence of just cause" lies on the party 
whos~ cond!lct is in question - (DisSGlution of 
Muslim Marriages Act (8 of 1939) s. 2)-(Special 
Marriage Act (43 of 1954), Sec. 27 _(8) ) - (Divorce 
Act (4 of 1869) ss. 3(9). 10 & 22) - (Evidence Act (1 
of 1872), Secs. 101 to 104) - (Criminal Procedure 
Code (5 of 1898) S. 488) - Sholl, J., in Nicoll v. 
Nicoll (1956) V.L.R. 591 (595 & 596) & Lang "· 
Lang (1953) 86 C.L.R. 432, referred to -
. "THE DISTINCTION between conduct which will 

amount to a •matrimonial offence·. such as con­
stru~tive desertion, and conduct which will merely 
jttst1fy one spouse in leaving the other, may well 
be thought to be one of the many unsatisfactory 
featll!es of our divorce law. It is, of com·se, o! 
Jess in:iportance in jurisdictions where cruelty 
alone lS a ground of divorce." 

"The matter llas been recently discusesd by 
shOll J. in Ni<?Oll v. Nicoll (1956) V. L. R. 591, 
(595 & 596). HIS Honour says that the distinction 
11as, tor the most part, been rested on a differ­
ence between conduct justifying a •temporary' 
«it11drawal and conduct justifying a 'permanent' 
,vitlldraWal. We would agree with his Honour 
,vnen he says! in. effect, thnt, practically speak­
i!lg, the quest1_on m cases of this type may often 
l'esoive itself mto a question of degree. but the 
felll s_ubstance oi: the distinction is. we think, 
ttult, m order to establish constructive desertion. 
w11at has been called a 'subjective element' must 
ue proved - rui- intention, actual or Imputable, to 
l)l·eak the matrimonial relation: Lang v. Lang 
<1953) 86 C.L.R. 432; (1954) 90 C.L.R. 529; (1955> 
p..O. 402. Where, on the other hand, tht: qu~­
tiOD is as to 'just cause or excuse', no u~qmry 
into intention need be undertaken. The miscon­
duct must be grave, but the only question is as 
to the reasonableness of the depa~t':1re .?f the 
respondeht in the light of the pet1t1one1 s con­
duct viewed objectively. 'fl1e petitioner carries 
the burden of proof of absence of jt!st cause or 
excuse." - Sholl J. in Nicoll v. Nicoll (1956) 
v .L.R. 591, at pp. 595, 596 and Lang v. Lang 
(1953) 86 C.LR. 432; (1954) 90 C.L.R. 529: (1965> 
A.C. 402 (refen-ed to>. DI- 13-8-1958 : Magaard v. 
11ragaard, (1958) 99 C.L.R. 1 (5 & 6) (Atts,l 2~ 

=1 RLR ,. 

Anno: Am Man. - Divorce Act S. 3 N. 3. Am 
!\'Ian. - Dissolution of Muslim Marriages Act S. 2 
N. 2. F.Y.D. - Divorce Act S. 10 N. 6. AIR Com. 
Criminal P.C. S. 488 N. 21. 
S .R.I. 

DESER'l'ION - DRII\i"KING A.i~D SEXU . .\L BRU­
TALITY OF HUSBAND - NO GROUND FOR 
.TUDICIAL SEPARATION - (Australian High 
Court Case) -

Constructive desertion - Where the husband 
had been guilty of excessive drinki~g . a.n? 
n. d,~gree of sexual brutality the wife ~ Justi­
fied in leaving him, but is not herself entitled to 
a decree of judicial separation on the ground _of 

· constructive desertion - (Dissolution of Muslim 
Marriages Act (8 of 1939) S. 2) - (Specia~ ~ar­
riage Act (43 of 1954). Sec. 27 (b) ) - (Cnrmnal 
P. C. (5 of 1898) s. 488) - (Divorce Act (4 or 
1869) s. 3(9), 10 & 22) - (No E.xtract) - Bain v. 
Bain 1923 (33) C.I.R. 317 Upheld (1958) 99 
C.L.R. 1 (5) D/- 13-8-1958; Magaard v. Magaard 
(1958) 99 CL.R. 1 (5) (:Aus.) = 1 RLR 28. 

Anno: AIR Com. Criminal P.C. 488 N. 21. Am 
Man. Divorce Act s. 3 N. 3. AIR Man. DisSolu­
tlon of Muslim MaITiages Act S. 2 N. 2. F.Y.D. -
Divorce Act s. 10 N. 6. 
S.R.I. 

* HINDU MARRIAGE ACT (25 OF 1955), S. 26 
- ORDER OF TRANSFER OF CHILD'S CUS­
TODY - STAY OF - (English Case) -

If there is no urgency for the transfer of cus­
tody from one parent to the other, court should 
not, in the interests of the child, refus': a reason­
able stay of the order of transfer pendmg appeal. 
:f it is satlsfled that there is a genuine intention 
~o appeal against its order of transfer - Court 
ou"ht not to make an order of transfer of cus­
tody to take effect instanter -:- At least a week's 
time should be allowed for its ordei: to take 
!feet so that the aggrieved party, m case of 

~efusal of stay by it, might obtain it from the 
ellate court - on facts, the appellate court 

;gfind that there -was no urgency and granted 
. pending disposal of appeal - (Divorce 

~~£ <4 of 1869) sec. 43) - (Hindu Marriage Act 
c25 of 1955), s.s. 31 and 28) - (Special Ma.1Tiag~ 
!\ct (43 of 1954), Ss. -38 & 39 and 40) - (Civil 
j, c (Act 5 of 1908) O. 41, R. 5(1) ) - (Guar­
dia~ and Wards Act (8 of 1890) s. 12) 

"WHERE THERE is no urgency fo1· the transfer 
and I emphasise those words "where there is no 

;gency for the transt:er• - it is not normally 
in the Interests of an mfant to refuse a reason­
able stay pending appeal it the magistrates a1·e 
satisfied that there is a genuine intention to ap­
peal. Further, if they think that they ought to 
refuse a stay, then, unless there is an even grea­
ter sense of urgency, they ought not to make the 
order to take effect instanter as distinct from, 
say, seven days hence, so as to enable the ag­
grieved p:irt.y (that is to say, the party aggriev­
ed by their refusal to grant a stay) to apply as 
that party is quite entitled to do, to this court 
to ask for a stay." 

"Two ti\ings are. however, inescapable. The 
first is that if there are sufficient reasons, they 
are much weaker than would be the position in a 
normal case in which care and control is given to 
the father of a child of such tender years as this 
child (below 5 years>. The second is that nobody 
can deny that the mother has a reaso~ble chance 
of success on this appeal. In those crrcumstances, 
I am sure that one must look for some ground of 
urgency to jttstify an immediate order for the 
transfer of possession of the child to the father. 

• HINDU MARRIAGE ACT (25 OF 1955), SEC. The child has never suffered any injury from 
10 (1) (a.) & EXPLANATIO:-;, _ CONSTRUCTIVE being with the mother, and there is no sugges-
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tioli that he will suffer any injury. I cannot be­
lieve that a matter of a few weeks would make 
the slightest difference one way or the other to 
the welfare of the child. I have studied the 
reasons whiOh the magistrates have given for 
their decision to find in them any inkling of 
urgency, and I can find absolutely none. I t11ere­
fore order that the infant do remain in the cus­
tody of the mother until the hearing of the ap­
peal." - DI- 28-2-1958: Re. S. (an infant), (1958) 
1 All E.R'. 783 (786 & 787) (Eng.) = 1 RLR 29. 

Anno: Am Man: Guardians And Wards Act S. 
12 N 1. Am Man: Divorce Act s. 43, N. 1. AIR 
Com. Civil Procedure Code O. 41 R 5 N 5. 
v.s.s. 

HOUSES AND RENTS - U. P. ('.l'El\lPORARY) 
CONTROL OF RENT AND EVICTION ACT (3 
OF 1947) SEC. 7 - TENA:.~T CHANGING THE 
NATURE OF ACTIVITIES ON THE PREl\lISES 
WHETHER CREATES VACANCY-

A t.e1mnt has the right to use the ac­
commodarion in any lawful manner He 
mav start new business and close the run­
ning one or start a · genuine partnership business 
with others - If he continues to be in occupa­
tion mere closing down of the business tempo­
rarily creates no vacancy. 

"A TENANT has the right to make use of the 
accommodation rented by him in any lawful 
manner. He may start a business and close it 
down, and start a fresh business. None of these 
changing activities can have the effect of ter':Ili­
nating his temmcy or making the accommodation 
vacant." 

·•A tenant has the right t-o start a business in 
his premises In partner.ship with another, provid­
ed that the partne,rshlp is a genuine transaction 
and .not a clonk to conceal a transfer of posses­
sion of the premises to a bogus 'partner' in con­
sideration of payment of an illegal premium or 
rent." 

"Nor does the accommodation automatically fall 
vacant if the tenant closes do"'n one business but 
does not start another for some time. If he con­
tinues to be in occupation or the premises, the 
mere closing down of his business creates no va­
cancy." - Civ. !Wisc. Writ No. 3720 of 1956: D/-
2-9-1958: Purnn Chand v. Rent Control and Evic­
tion Officer. Kanpur (1959) 57 A .L.J. 343 (347 & 
348). = 1 RLR 30. 
S .R.I. 

HYDERABAD HOUSES (RENT EVICrr"ION AND 
LEASE) CONTROL ACT (20 OF 1954), S. 15 (2) 
PR0\"1S0 - RIGHT OF EVICTION REVIVED 
BY SUBSEQUENT ACr-

once a tenant_ has forfeited his right to re­
main in possession and the landlord has be­
come cntit.Ied !-0 the relief of_ eviction, the right 
cannot be revived by any subsequent act of the 
party unJess it c~mes under _the Proviso to this 
section _ The principle co~tamccI in o. 41, R. 33, 
c .P .C., can be used even Ill revision but only in 
exceptional circU1nst~nces v.•l~n It is called for 
in the ends of justice - (C1v1l Procedure Code 
(.A,ct 5 of 1908>, O. 41. R. 33> - <Transfer of 
Property Act (4 of 1882), S. 111) - (Houses and 
Rents) - (Umdlord and Tenant) -

"THE QUESTION is when once the tenant has 
forfeited his right to continue in possession and 
the landJord became entitled to thL relief of 
cvictio!J, can nny subsequent act of the t<:nant 

undo the effect of favourable direction in favour 
of the landlord? It is no doubt true­
that the principle contained in Order 41, rule 33. 
Civil Procedure Code, may in fit cases be called 
in aid even in revisions; but this power is in­
tended to be exercised sparingly and only in 
special circumstances without prejudice to the 
other party to shorten litigation and to sub­
serve or attain the ends of justice. In cases 
where this principle may be apl)licable, tlle cor­
rectness of the judgment in question will be 
considered having regard not merely to the 
state of the case at the time the judgment was 
rendered -•1:,iit also ha..,ing regard · to the relief 
that the subsequent events might warrant. It Is 
however essential that the party seeking relief 
must establish a case for such relief on the ma­
terial 011 record. The statute provides for cases. 
where the tenant may be given an opportunity 
to undo the effect of his defaults. Bu~ such 
cases are linlited to default in payment of rent 
lll:ovided it is not wilful. The Legislature in its 
wisdom has not extended this benefit to default 
of any other description or other objectionable 
fict.s. Thnt is clear from the proviso to section 
15(2)_.. Therefore the right once lost under the­
pro,,1S1ons of the Act cannot be revived by anv 
subsequent act of the party - (Hence) a t~nru1t. 
ca~not undo the effects of the previous acts 
which had occasioned the right of eviction (in 
favour of) the landlord." 

"Once the authority concerned ls satisfied that 
a case under section 15 has been cstabfished, l;e 
has to makE: =:tn order of eviction under the man­
d_~t;<>rY prov1S1ons of the statute save in cases 
~mch_ arc ~overned by the proviso to that sec­
tion_ m wh!ch case, before making such order 
he m exc~CL<;e of his discretion has to comp!,; 
with certain procedure." - c.R.P. No. 3:30/4 o'r 
1956: DI- 1~10-1958: Pushpa Bai \'. A. Su.J.oc.han 
Menon: (19:>9) 1 An. W.R. 363 (364 & 365> (A~,,_ 
dhra) = 1 RLR 31~ 

Anno: AIR Com. C.P.C. 0 . 41 R 33 N !. 
V.K. 

'' INCOME-TAX AC-1' (11 OF 1922),.Ss. 2(4) AND 
10(1) - "BUSINESS" - TEST TO DETERMDl.'1:; 
WHETHER PROFIT FROM A PARTICUL,\n, 
TRANSACTION IS INCOME FROM A BUSINESS 
- DURDEN OF PROOF - (Canada. Exchequer­
Court case - (Canada) Income-tax Act, R. s. c 
1952 C. 148, Sec. 139(1) (e) ) - • 

The profit from a tranaction is Income °!rom a 
business if the amount is "a gain made in an 
opers.tion of business in carrying out a scheme for 
profit making" - The burden of rebutting the 
ass~1mption that particular profit ls from. a bll•i 
!less is upon the assessee. W11ere a company deal: 
mg in reRI property, purcl1a.sed a parcel of Ia.net 
with the intention of making profit out of it by 
developing it into a motel and at the same time 
it intended to sell away the property as such 11:i 
case it should not be able to finance the cons 
trnction of the motel. and did sell the land itself­
while dealing with the question whether or not 
the profit made in I-he triinsaction was .. busines 
prnfits", held: that the profit was made in carry~ 
mg out the alternative purpose, when the preferred 
pm·pos~ of constructing a motel failed, that it -was 
a profit made m an operation of business in car­
r_ymg out_ a scheme of profit ma.king and was 
liab!e to mcome-tax as arising out of business _ 
(Ev1?ence Act (1 of 1872) Ss. 101 to 103) - Cali­
fornum Copper Syndica te v. Harris (1904) 5 T. c 
159 ·- D11d:er v. Rees Roturbo Development Syn~ 
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.clicate, (1928) A. C. 122 - Johnson v. Ministe1· of 
National Revenue. (1948) S. C. R. (Can.) 486, fol­
lowed. 

test to be applied is whether the amount in dis­
pute was 'a gain made in an operation of business 
in carrying out a scheme for profit-making.' That 
principle was approved in a judgment of the_ Privy 
Council in the case of Commissioner of Taxes v. 
Melbourne Trust, (1914) A. c. 1001, and it is, I 
thihk, the right principle to apply.' 

Per Thurlow J. : "The purposes of the (appel­
lant) corporation are expressed in terms wide 
enough to include dealing in real estate. on 
December 31, 1951, the appellant acqUired from one 
-of its three shareholders a parcel of undeveloped 
land (for purposes of implementing this policy)." In applying the test to the case before the House, 

Lord Buckmaster continued at p. 151 : 
"The appellant was unable to obtain moneys to 

finance the construction .<of even a single) dwel­
lmg house thereon. (So) it abandoned this scheme 
and . accep~ed an offer for about half of the pro­
perty. It 1s admitted that the profit realized on 
this sale was income." 

'These reports show that the directors were con-
. templating from the beginning the possibility of 
the sale of some of these patents. It is quite true 
that they preferred not to sell them if a sale could 
be avoided, but the statement in para. 11 of the 
case is quite plain, . that 'the possibility of the sale 
of the foreign patents or rights has always been 
contemplated by the appellant compahy in rei;pect 
of such interest as it possessed in the foreign 
patents.' It is one of the foreign patents with 
which this appeal has to do, and the agreements 
which are set out, showing the way in which the 
foreign patents in the case of France and of 
Canada have also been dealt with, show that that 
statement was not a statement of a mere accidental 
dealing with a particular class of property, but that 
it was part of their business which, though not of 
necessity the line on which they desired their busi­
ness most extensively to develop, was one which 
they were prepared to undertake.• 

· "On August 29, 1952, the appellant purchased an­
other parcel of undeveloped land this one being 
.located in Lachine. On June 3, 1953, the appel­
~ant ~old this property and it is the profit re1tlized 
m thIS transaction that is in issue in this appeal. 
These were the only purchases and sales of real 
estate made by the appellant up to that time, 
and · none save the sala of the remaining land (of 
the first transaction) have been made since then." 

"T~1e case put forward on behalf of the appel­
!ant 1S that the land at Lachine was not purchased 
111 the course of any business of dealing in real 
estate bu_t was acquired for the sole purpose of 
coi:.~tructmg and operating a motel and service 
sta(,ion _thereon, that it was only when such pur­
P°".E; falled because of the appellant's inability to 
bo11ow the moneys requit·ed to carry out that pm·­
p~se that the app_ellant accepted an offer for the 
p1operty and r~ahzed the profit in question, and 
chat, 1:11 these circumstances. the profit was a capi­
tal gam and not income." 

"Ii1 . my opinion when purchasing the property 
tl1e directors gave some little consideration t~ 
wllat course was _t? be followed in the event of the 
motel scheme failmg and they intended in that 
event, to turn the property to account for rofit 
in some way but the course that might be fak 
w9S not settled. It appears, however that J:.11 

onl.f course actually considered when it becam! 
obvious that the loan could not be obtained was 
c1u1t of sale." 

"'Business' is defined in s. 139(1) (e) (of the 
canada Income Tax Act, R. s. c. 1952, c. 148) as in­
cluding 'a trade, manufacture or undertaking of 
anY kind whatsoever and an adventure or concern 
in the nature of trade.' The question whether or 
110t the profit'"'in question was income or capital 
turns on whethe!' or not the profit was profit from 
::i business as so defined. The Minister, in making 
the assessment, has proceeded on the assumption 
that the profit in question arose from such a busi­
ness. and in this appeal the onus upon the 
::ippellant to satisfy the Court that this as­
surnption is wrong. Johnson v. Minister of m~­
tional Revenue (1948) S. C. R. 486. 

In the present case. the evidence, in my opinion, 
points to the conclusion that the property was ae­
quired with the overall intention of turning it to 
account for profit. The met.hod favoureq by ~e 
directors by which this intention was to be earned 
out was that of developing the property as the 
site of a motel and service station if the moneys 
necessary to carry out that purpose could conv!.'­
niently be borrowed, and for that reason they turn­
ed dovm the early offers received for the property. 
They intended, however, if such moneys couid 
not conveniently be borrowed, to turn the property 
to account for profit in any way that might pre­
sent itself, and in my opinion such ways included 
sal~ of the property. In purchasing the ·property. 
the directors relied on their own knowledge of 
real estate and acted without any independent 
appraisal of the property, and in the trahsaetion 
they committed the bulk of their company•s finan­
cial resources for an unproductive, but saleable. 
property. I am far from satisfied that men of thefr 
ability and experience would have done this for 
the purpose of building a motel and service station 
without having arranged for the funds to finance 
this coi1structio11 and without, at the same time 
having in mind the most obvious alternative cours; 
open to them for turning the property to account 
for profit. Despite their optimism the possibility 
if not the probability, of their not being able t~ 
obtain the necessary loan must, in my opinion have 
been present in their minds, and the eJi.'l)erie~ce of 
the appellant·s first project alone would have sug. 

Tllc test to be applied in determining whet.her gested both the necessity for an alternative course 
the Profit in question was income from a busi- and the availability of the alternative course which 
nes, is _that stated IJy Lord Justice Clerk in was in \~ct followed less than a year after the 
Californian Copper Syndicate v. Harris (1904) 5 property was ptu·chased. To my mind. it is not 
'!'. C. 159 at 185. Referring· to that test, Lord without significance that that cotu·se was the only 
Buckmru;ter, in Ducker v. Rees RoturlJo Develop- alternative course considered and that it was de­
ment Syndicate, (1928) A. C. 122 at 140 said : cided upon as the only thing left to do. In my 

'My Lords, I think It is tmdesirable in these cases opinion. the sale of the property for profit was 
to _ a ttempt to repeat in different words a rule 01· one of the several alternative pw·poses for which 
pnnciple Whic_h has already been found applicable the property was acquired, and it was in the car. 
and has received judicial approval, and I find rying· out of that alternative purpose, when it 
t. hat m the ?ase of the Californian Copper Syndi- became clear that the preferred purpose was un­
cate v. _Harns, 5 Tax Cas. 159, it is declared th~t attainable. that the profit in question was made. 
m considering a matter similar to the present the It was, accordingly, a profit made in an operation 
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of business in carr;,ing out a scheme for profit­
making and was properly assessed." - DI- ~3-1959: 
Bayridge Estat es Ltd. v. The Minister of National 
Revenue: (1959) Ex. C. R . . (Canada) 248 (249 to 
251 & 253 to 256) = 1 RLR 31A 

Anno: AIR Man. Income-tax Act, S. 2, N. 6: 
S. 10, N. 2. CJI. Evidence Act. Ss. 101 to 104, N. 
24. 
SRI. 

* INCOME-TAX ACT (11 OF 1922), SEC. 3 -
CONTINGENT BENEFIT -WHEN TREATED AS 
INCOME - (English Case) -

A benefit contingently receivable by an em­
ployee, as profit of employment, should be treat­
ed for tax purposes as income for the year in 
which it is actually received if no money value 
can be put on it until it is realised ·- (Income­
tax Act <11 of 1922), Sec. 70) ). 

"FOR THE proposition that a benefit contin­
gently receivable by an employee as a profit of bis 
oflic.e or employment is to )le . treated for tax pur• 
pases as income of . the year in which it is re­
ceived. counsel for the Crown cited Edwards v. 
Roberts (1925) 19 Tax Cas. 618). I think that 
that must be so wliere no money value can be 
put on the benefit until it is actually realised." 
-- DI- 7-7-1958: Hochstrasser (Inspector of Taxes> 
v. Mayes; Jennings v. Kinder (Inspector of Taxes> 
(1958) 3 All E.R. 285 (293) (Eng.) = 1 RLR 32. 

Anno: A.I.R. Man. Income-tax Act (11 of 1922) 
sec. 3. N . 2. Sec. 7 N L 
V.K. 

* INCOI\IE-TAX ACT (11 OF 1922), S. 7 (1) &: 
EXPL. 2 - PROFIT OF EMPLOYMENT - NOT 
INCLUDED IN CASUAL BENEFITS - (English 
Case)-

The profits of an employment include every 
sum paid by the employer to the employee in his 
capacity as employee for no other consideration 
than the services which he renders - It does not 
include testimonials or other casual benefits such 
as birthday presents - (Income-tax Act (11 of 
1922), Sec. 4(3 ) (vi) ). 

PER JENKINS, L.J.: "The profits of an office or 
employment include every sum in money or 
money's worth paid by an employer to an em­
ployee during bis employment in his capacity 
as employee and for no consideration moving 
from the employee other than the services which 
he renders. I would, however, qualify that broad 
proposition by saying that it is not to be taken 
as extending to 'testimonials' of the kind consi­
dered by the House of Lords in Seymom· v. Reed 
( (1927) - 11 Tax Cas. 625), and also that there 
may be benefits casually bestowed by an em­
ployee such 8:5 birthday, Christmas, 01· wedding 
presents, or given on compassionate grounds re­
ferable to relationship, friendship, social custom 
or motives of charity, which, though made for n~ 
conside1·ation in the legal sense, should not lJe 
treated as referable to services, or as made to the 
employee in that. capacity." 

"The following passage from the judgment at 
Stirling, L.J ., in Herbert .v. Mcquade (1902) 4 T.C. 
489 at p. 501> seems to m e to be much in point: 

· .. . a profit accrues by reason of an office when 
it comes to the holder of the office- as such - in 
that capacity - and without the fulfilment of any 
further or other condition on his part .. .' ·· 

Pei· Parker, L.J .: "Where you find that au 
employee has during the course of bis employ­
ment received from his employer a benefit in 
money or money's worth, that receipt is a pro­
fit of his employment and taxable as such un­
less (I) it amounts to a gift to him in his per­
sonal capacity, e.g., a benefit conferred out of 
affection or pity; or (ii) it has been received for 
a consideration other than the giving of services. 
This .:an be put more shortly by saying that 
such a benefit, to be a profit of his employment, 
must have been received by him in his capacity 
of employee as a reward for services. In tlle­
two exceptions rcfen·ed to above, (by Jenkins. 
L.J.} though the benefits are received by him 
while he is an employee and might not ha\·e 
been received but for his being an employee, Yet 
in hi~, hands the benefit is not a reward for ser­
vices." - D I- 7-7-1958: Hochstra.sser (Inspector of. 
Taxes> v. Mayes: Jennings v. Kinder (Inspector ' 
of Taxe-s>: ·(1958) 3 All E.R. 285 (290 & 294 & 295) 
(Eng.> = 1 RLR 33. 

Almo: AIR Man: Income-Tax Act (11 of 1922) 
Sec. 7, N. 1 Sec. 4 N. 24. 
S .R.I. 

• INCOl'\IE-TAX AC1.' (11 OF 1922), S. 7(1) 
EXPL. 2-PROFITS OF EMPLOYl\lENT-\VHAr 1 

IS INCLUDED IN - (English Case) -

The discharge of a liability of the employee , 
~ a third party by the employer is a profit Riis­
mg out of employment - Similar 1s the case 
of payment of income-tax of the employee by tne 
eJ?ployer - When a Managing DlrectOJ.· lives in 
his own house at the request of the company 
and the outgoings are paid by the company or 
when a_n employee receives a lump sum after 
completion of a certain period of employment 
these payments are profits of empl0yment and 
thus taxable - (Income-tax Act (il of 1922) 

1 

S. 4 (3> <vi> >. - Weston v. Hearn (1943) 2 Ali 
E.R. 421 - N1coll v. Austin 0935) 19 Ta..x Cas. 
531 and Harl.land v. Diggincs (1926) 10 Tax: Cas 
247. Approved · 

PER .JENKINS, J,.J.: "Counsel pointed out Uiat 
the dischari~e by an employer of a liability i~- I 
curred by Ins employee to a third party ma t 
tl~e extent of the liability thus discharged, Ycon~ 
st1tute a profit of the employee's employment. In 
support of that proposition, which I fully accept 
he citf'd Hartland v. Diggines ( (1926) 10 Ta.x Cas'. 
247), where an employer paid his employee's in- j 
come tax and this was held to constitute a pro-
fit of Im employment. He also cited 011 the same I 
Point Nicoll v. Austin ( (1935) 19 Tax Oas. 531) 
where a managing director continued at the com: 
pany·s request to live in his own house, !lie com. 
pany paying all outgoings, and these payments 
were held to be profits or his office. For the pro­
position that a single payment to an employee 
may be a profit of the employment, (.which agru11 
I fully accept), he cited Weston v. Hearn ( 0943) 
2 All E.R. 421). A lump sum paid to an employee 
on completing twenty-five yea1·s service was held 
taxable." - - D/ - 7-7-1958: Hochstrasser (·Inspector 
of TaxesJ v. Mayes J ennings v. Kinder (Inspector 
of Taxes) . <1958) 3 All E.R. 285 (293) (Eng.) 

= I RLR 34. 

Anno: A.I.R. Man. Income Tax Act (11 of 1922) 
S. 7. N. l . AIR Man Income Tax Act (11 of 
1922! S. 4 N. 24. 
V.K. 
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* INCOl\lE-TAX ACT (11 OF 1922), SEC. 13 -
MARKET RATE - ADOPTION OF - WHEN 
JUSTIFIED - (Pakistan Case) -

Where the accounts of the assessee are defi­
cient in material particulars and do not furnish 
a proper basis for the ascertainment of the pro­
fits made by him, the adoption of the ordinary 
market rate is justifiable under sec. 13 or the Act 
for the ascertainment of the cost incm-red by the 
assessee in his business - But it is not a correct 
application of sec. 13 when an average selling 
rate ls adopted which increases the admitted re­
ceipts by a considerable sum leading to an ab­
sur~ re~ult, or when a certain rate is adopted 
wluch 1,; based on no evidence and unaccom­
panied by any reason. 

"'THE POINTS formulated fo1· consideration are 
as follows: 

• O! \Vhether the circumstances of the case 
admit Of the ordinary market rate as found at 
Rs. 218 per bullock as an acceptable standard 
under the law or under section 13 for the as­
certainment of the purchase pl'ice of the bul­
locks, and whet.her the acceptance of the ordi­
nary market rate overlooks the material cir­
cumstances having a bearing on the question of 
cost rate of the bullocks and heifers supplied? 

(ii) Whether the average selling rate adopted 
by_ the Income-tax Officer at Rs. 263 violates the 
pr_mclple of natural justice increasing the ad­
~11tted receipt of Rs. 11,84,540 by Rs. 67,300 lead­
ing to an absurd result and whether the adop­
tion of that rate in prefe1·ence to the average 
rate of Rs. 248 per animal leads approximately to 
nn estimate of true income is sustainable under the 
law? 

(iii) Whether ~he rate of Rs. 187 the 1·ate adopt­
ed PC: dead mumal, a fictitious figure based on 
110 evidence and unaccompanied by any reason 
1s sustainable in law?' ' 

•rhe assessment_ rdates to the year 1946-47 on 
account · of the income made by the assessee 
during the account year 1945, and the business in 
respect of which the income has been assessed 
1s t_he business of supply of bullocks and heifers 
dU!'lng the said year to the Commonwealth Re­
]litlons Department of the Government of India. 
(The contract between the assessee and the Com­
rnonwealth Relations Department had classified 
t.he bullocks and heifers into different categories 
according to their sizes flxtng different prices tor 
the dlfferent -,categories. But the accounts of the 
assessee did not disclose how many of each cate­
gory ho purchased and at what price, nor how 
many of rnch category he sold and at what price. 
Therefore, the Income-tax authorities had applied 
;,ec. 13 of the Income-tax Act to ascertain the 
prof~tsl. Our answer as to point No. I is that 
,;rct10n 13 of the Income-tax Act has been cor­
rectly applied by the Tribunal. and so far as 
point.'> Nos. 2 and 3 are concerned om· answer 1s 
thnt s~tion 13 has not been conectly applied." 
- Refce. Case No. 12 of 1956, D/- 22-2-1957 Mu­
hammad Yousaf{ v. Commissioner of Income-tax, 
East Bengal: <1959) 35 I.T.R. 633 (638l (Dacca, 

= 1 RLR 35. 

V.~~no: A.I.R. Man : Income Tax Act S. 13, N. !l. 

assessee, its objects, the character of relationship, 
between the assessee and its ~~mb!'!rs, the te~s 
of their agTeement and the ut1hsahon of the in­
come of the ussessee - (Income-tax -'?-ct (11 _ of 
1922) ss. 2(6c) (,viil, 3, 14(4), 16(3) (a) (1v) & (o))• 
_ (Words & Phrases "'Doctrine of Mutuality"). 

"IN DETERMINING the applicability of the· 
doctrine of mutuality one should look to-

(1) the constitution of the assessee; 
(2) the objects with which it is formed: 
(3) the tme character of the relationship be-­

tween the assessee and its members from whom· 
the income in question has been derived; 

(4) the terms of the agreement between the· 
assessee and Its members; and 

(5) the application of the income and !und or· 
the assessee." - Civ. Ref. No. l of 1903: DI-: 
4-5-1959: Commissioner of Income-tax Pm1jab and, 
N.W.F. Province v. The Lyallpur Central Co-ope­
rative Bank Ltd. (1959) 11 P.L.D. 627 (635) (Lah) 
. = 1 RLR 36 .. 

Anno: AIR Man. Income-tax Acts. 2 (6C> N. 9.. 
s. 3 N. 10; F.Y.D. Income Tax Act s. 10 - 5 Cl.. 
(2) (Iii) - (dl. 
R. J. 

INDUSTRIAL DISPUTE - BONUS - BO!li-US' 
FORMULA IN THE CASE. OF A MANUFACTUR­
ING CONCERN WHEN CAN BE APPLIED IN. 
OTHER CASES. 

The workmen can contribute to the increase or 
production even in non-manufacturing comparues­
like oil compan1es and as such bonus formula. 
laid down in the case of a mamlfacttu•ing concern. 
can be applied in the case of .. a. non-manufacturing-· 
concern also - (Bonus). 

"IT IS admitted that the industry makes huge 
profits. But the managements contend that the: 
workmen do not contribute to increase of pro-­
duction. In support of this, Mr. Pai would lu-­
cidlY argue that a distinction has to be made 
between manufacturing concerns like textiles, 
and non-manufacturing concerns like these oil. 
companies and would emphasize that the Labour 
Appellate Tribunal (in 1953 II LLJ 250) e\·olved 
the bonus formula having in view the mnnufac­
tm·lng concerns. He has narrated the kind of 
work done by these workmen in these oil com­
panies in the area and I am clear that there 
is not much of production process here as in 
textile mills except the four-gallon-tin manufac­
turing." 

"It seems there is some misapprehension in the· 
minds of some managements including the oil. 
companies that because the bonus formul a evol­
ved by Labour Appellate Tribunal was in regard 
to textile mills, this formula cannot be applied 
in the case of some industries which are not 
essentially manufacturing concerns according to 
tJ1em." - Award D/- 26-12-1953: in Industrial 
Dispute No. 55 of 1958 : Burmah-Shell Oil Storage 
and n'i"stributing Company of India Ltd.. and 
Their Workmen (Petroleum Workers· Union) 
Ern11kulam: 0959l 1 Lab. L.J. 198 (201 & 202 > 
<KN·ala l = 1 RLR 37. 
V.K. 

* INCOME-TAX ACT (11 OF 1922), s. 14 (3) - INDUSTRIAL DISPUTES ACT (14 OF 1947) , 
DOCTRINE OF MUTUALITY_ FACTORS IN S. 2 (9) - CONTRACT SYSTEM OF WORK 
APPLICATIOIN OF - (Pakistan Case). WHEN CAN BE ALLOWED. 

To apply the d<?ct1ine of mutuality the relevant A contrnct system will not be allowed to con-
factors to be considered are the con~titutio11 of the tinue if the work done through the contractors. 
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is not of an intermittent or casual nature but is 
done in the regular course of business and Is 
perma.nently required - It is justified only if 
direct employment is inconvenient, \mdesirable or 
impossible - The employers cannot escape from 
the restrictions imposed under the Act by re­
.sorting to contract system. 

"THE CONTRACT system cannot be allowed to 
continue if the work done through the contractors 
is 1!ot of an intermittent or casual nature, but is 
required to be done in the regular course of the 
company's business, and does not vary a great 
deal from time to time, is more or less con­
stant, and permanently required. Only where a 
concern finds that it cannot keep on its perman­
ent staff the workers who are requh·ed to work 
only occasionally, and that the number of work­
er3 required at any time in any process varies 
greatly or where the workers make or manufac­
ture things which the company buys as fttlished 
goods or for any other similar reason, which 
makes the direct employment of Jabom· incon­
venient, undesirable or impossible that the em­
ployment of labour on contract basis can be jus­
tified. But if the same strength of workers is 
engaged in work throughout the year, and such 
work is a part of the usual process of manufac­
ture, then the contract system cannot be allow­
ed. The state has conferred certain privileges 
and benefits on industrial workers, and has set 
up tribtmals for enforcing of their rights by spe­
cial legislation, and imposed certain restrictions 
on the powers of the employers. The employers 
cannot be allowed to escape these by having re­
sort to contract system. What I have said is now 
being well established by a series of decisions." -
Ref. (LI.) No. 205 of 1957: D/- 31-10-1958: Kan­
divli Metal Works v. Their Workmen (excluding 
clerks), (1959) 1 Lab. L.J. 194 (196) (Born.) 

= 1 RLR 38. 

Anno: FYD Industrial Disputes Act S. 2 (9). 
V.K. 

* INTERPRETATION OF STATUTES - RES­
TRICTIVE MEANING - WHEN GIVEN - (U.S. 
Supreme Court Case) . 

The rule of constitutional adjudication is that 
restrictive meaning must be given to the plain 
words of a statute if a broader meaning would 
"enerate constitutional doubts - "A restrictive 
:.:neaning for what appear to be plain words may 
be indicated by (a statute) as a whole, by the 
persuasive gloss of legislative history" - (Civil 
Procedttre Code (Act 5 of 1908), Preamble) - (No 
extract> - D I- 29-4-1957: United States of Ame­
rica v. George I. Witkovich: (1956) 1 L ed 2d 
765 (769> = 1 RLR 39. 

Anno: AIR Com. Civil Procedure Code, Pre­
amble N 7. 
S .R.I. 

5 of 1908) Preamble) (Judgment - Interpreta­
tion of) - (No other extract) - D /- 4-7-1958: 
Sullivan v. Sttllivan (-1958) N.Z.L.R. 912 (918) (N.Z. 
S.C.) . = 1 RLR 40. 

Anno: AIR Com. Civil Procedure Code, Pre­
amble, N . 7 . 
V.K. 

* INTERPRETATION OF ST AT UTE S -
"DEEJ.lffiD" - DIFFERENT USES OF - (English 
Case)- . 

"THE lVORD 'deemed' is used a great deal in 
modern legislation. Sometimes it is used to im­
pose for the purpose of a statute an artificial 
construction of a word or phrase that wottld not 
otherwise prevail. Sometimes it Is used to put 
beyond doubt a particular construction that 
might otherwise be uncertain. Someti.mes it is 
used to give a comprehensive description that 
includes what is obvious, what is unce1tain and 
what is, in the ordinary sense, impossible." (Civil 
Procedure Code (Act 5 of 1908) Preamble) - (No 
other extract) - Per Lord Radcliffe in St. Aubyn 
v. A. G. (1951) 2 All L. R. 473 (498) = 1 RLR 41. 

Anno: AIR Com. Civil Procedure Code, Pre­
amble, N. 7. 
V.K. 

,;: INTERPRETATION OF STATUTES-WORDS 
BEARING TWO MEANINGS - WIDER MEAN­
ING NOT COMPULSORY - (English Case). 

"When a word is used in a statute which may 
bear one . of two meanings I know of no canon. of 
construction that compels the court to adopt the 
Wider _of the two meanings merely because it is 
~he. wider - The court must look at the word 
m 1t~ contex~ In th~ statute and decide which 
meanmg Parliament mtended it to bear"-(Civil 
Procedure Code (5 of 1908) Preamble) (No other ex­
tract) - D/- 22-9-1958: R. v. Mackinnon: (•1958> 
3 All E.R. 657 (658) (Eng.) (C.C.C.) = 1 RLlt 42. 

Anno: AIR Com. Civil Procedtu·e Code, 
Preamble N. 7. 
V.K 

* INTERPRETATION OF STATUTES - PRO­
VISION IN A STATUTE WHEN CAN BE READ 
AS A PROVISO - (Pakistan Case) . 

Cmu·t can use a provision in a statute or r~1les 
as a proviso to another provision in that statute 
or_ rules, though the fo1mer provision is not men­
tioned as a proviso to the latter, but before do­
ing so it must be satisfied that the former pro­
vision governs the latter and does not have in­
dependent existence - (Civil Procedure Code 
(Act 5 of 1908), Preamble). 

* INTERPRETATION OF STATUTES - RECI­
TATIVE WORDS IN JUDGMENTS - CAUTION 
AGAINST AT'rACHING IMPORTANCJ,; TO -
<NEW ZEALAND COURT OF APPEAL CASE). 

"THERE CAN be no manner of doubt that it is 
not necessary that before a Court can use a 
provision in a statute or rules as a proviso to 
imother occurring in that statute or in those 
rules, the former should be mentioned as a proviso 
to the latter, but before a provision not des­
cribed as a proviso to another is held to be that. 

·· I"S THE interpretation of -a phrase it is wise to it should be clear that the provision goven1S ihe 
he wary of attaching t<;>o great impoi·Lance to latter and could not have been intended to have 
merely recitative words m particular judgments an independent existence." - Writ Petn. No. 433 
nnd enactments - such Judgments a re concerned of 1957: D/- 6-12-1957: Mahmood Ali Khan Chau. 
with p11-rticular featmes of specific enactme~ts dhry v. The I slamic Republic of Pakistan (1958) 
ctn d recitative words may we)l be m~rely lingms- 10 P.L.D. 1 U4l (Lah.) = 1 RLR 43. 
tic c,xpedients and may not 1mPlY expressions of Anno: AIR Com. Civil Procedure Code, Pre­
judicial opinion, whilst enactments may use words amble N. 7. 
·in a general sense." - (Civil Proceclttre Code (Act V.K. 
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[ Specimen Of Commentary J 

INDIAN P'ENAL CODE 
ACT No. XLV OF 1860. 

[6th October, 1860] 

(As modified up to the 1st March, 1960) 

CHAPTER I 

INTRODUCTION 

* * * * * ·* 
S. 2. Punishment of offences committed within India-Every person shall be 

liable to punishment under this Code and not otherwise for every act or omission 
contrary to the provisions thereof, of which he shall be guilty withia 

"[India] b * * * * * * 
A

O 
nThe original words "the said territories" have successively been amended by 

[l
.-4•

19
19

5
37, A.O. 1948, A.O. 1950 and the Part B States (Laws) Act, 1951 (3 of 1951) 

- ll to read as above. 
,. bThe words and figures "on or after the Gaid 1st day of May 1861"' were 
- CPcaled by the Amenwng Act, 1891 (12 of 1891> . · 

SYNOPSIS . 
• 1. Scope and object. 
2. "Every person." 
3. Physical presence in India of Nie 

accused, if necessary. 
4. Exemptions from liability. 
5. Public servants _ statutory. 
6. President, Governor and 

Rajapramukb. 
7. Indian Princes. 
8. Foreign sovereigns and armies. 
9. Ambassadors and clJplomatlc 

agents. 
10. Foreign warships. 

14. . Master's and principal's liablli.ty 
for acts . of servants and 
agents. 
(i) General. 

· (ii) Statutory liability. 
(iii) Acts through innocent 

agents. 
15. Exceptions. 

(i) Statutory liability and 
license cases. 

(IJ) Public health and Gov­
ernment revenue sta­
tutes. 

(iii) Negligence. 
(iv) Nuisance. 

11. Foreigners. 16. "And not otherwise." 
12. Corporation. · 17. 
13. Constructive liability. 

* * * 

"Contrary to the provisions 
thereof." 

* * * 3. Physical presence in India of accused, if necessary.-Acccordlng to this 
section, offences committed within India are triable under the Code irrespective 
of the nationality of the offender. S. 3 enacts that any person liable by any 
Indian law, can be dealt with for an offence cUmmitted beyond India, whica 
implies that a foreigner committing an offence beyond India cannot be tried 
under the provisions of the Code, as he cannot be sa!J to be liable, by any 
Indian law, to be so tried. Again, S. 4 · Jays down that the provisions of the 
Code also apply to any offence committed beyond India by any ci t izen of India. 
It will thus be seen that a foreigner can be trI-ed under the provisions of the 



2 [S 2 N 3 Pt 1] OFFENCES COl\'ll'IUTTED WITIIlN INDIA 

Code only if he commits an offence within Inclia and not otherwise. S. 2 ls ncit 
explicit on the point whether, for the purpose of committing an offence within 
India, the physical presence in India of the offender at the time of the com­
mission of the offence is a sine qua non. The matter is not free from difficulty. 
The question hinges on whether the commission of an offence implies physical 
presence in all cases. While physical presence of the offender is an absolute 
necessity for the commission of certain offences, such as theft, assault, rape, etc., 
it may not be necessary in others, such as, fabricating false evidence, conspiracy, 
etc. The Supreme Court(l) has decided that, for the purpose of conviction 
under S. 34 for a. criminal act done in furtherance of the common Intention, the 
physical presence of the accused at the site of the occmTence ls necessary, see 
Note 24 under S. 34. 

As stated above, i.f · a foreigner commits an offence within India, he can 
be tried under the provisions of the Code, and if it is conceded that his physical 
presence in India at the time of the commission of the offence is not necessary, 
the provisions of S. 3 could be brought into play. This question 
recently came up for consideration before the Supreme Court. ( la) The accused 
in this case was a Pakistani national who, during the entire period of the 
commission of the offence of cheating under S. 420, never stepped into India, 
but the offence was attributable to him by virtue of letters, telegrams and 
telephone calls which passed between the parties concerned. The accused 
was extradited from England, where he happened to be, under the provlsions 
of the Fugitive Offenders Act, in connection with another offence, and was 
tried and convicted for the offence of cheating under S. 420. It was contended 
on behalf of the accused that Ss. 108.A, 177, 203, 212, 216, 216A and 236 of the 
Code provide for ofiences committed outside and beyond India, and that, 
wherever the legislature wanted to legislate about anything done outside India, 
it has specifically said so, and that, therefore, if it intended that the provisions 
of the Code should bring within their ambit a person not actually present in 
India at the time ot the commission of this particular offence, it would have 
specifically said so. This contention, however, was not accepted as the parti­
cular sections cited refer to related oflences being committed in India in the 
context of the principal offences themselves having been committed outside 
India. 

Certain cases,(lb) where an offence committed outside British India by a 
foreigner residing in a foreign country was held not to be an offence punish­
able under the Penal Code, were brought to the notice of the Supreme Court, 
who held that these decisions were rendered at a time when the competence 
of the Indian Legislature was considered somewhat limited. The Supreme 
Court observed that these concepts are no longer tenable after India became 

SECTION 
l. 1955 SC 267 (293) (Pr 23) f Am V 42]; 

1955 Cri L Jour 857. Shree Kan­
tinh v. State of Bombay. 

la. 1957 SC 857 (870) <Pr 27) [AIR V 
44 C [25J: 1957 Cri L Jour 1346, 
Muban1k Ali v. State of Bombay. 

lb. OS70) 7 Born HCR (Cr) 89 (130) (FB). 

2-NOTE 3. 
Reg. v. Elrnstone, \Vhitwell. 

(1873> 10 Born HCR 356 (357) Reg. v. 
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<1878) 2~ Pun Re (Cr!) P. 49 (53). 
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1933 Sind 333 (334) fAm V 20) =35 
Cri L Jour 585 Goka!das v. Emperor. 
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an independent sovereign republic. Even before the attainment of indepen­
dence, the view was taken by the Bombay High Court(2) that where a foreigner 
started the train of his crime in a foreign territory and perfected and com­
pleted his offence in British Indian limits, he was triable by a British Indian 
Court ,vhen found within its jurisdiction. On the question of extra-territorial 
jurisdiction the Privy Council(3) held that, for certain purposes, notably those 
of Police, revenue, public health and fisheries, a State may enact laws affect­
ing the seas smTounding its coasts to the distance sea.ward which exceeds the 
ordinary limits of its territory. The Supreme 9ourt also relied on the obser­
vati~ns of Spence, c.J.(4) in regard to the concept of extra-territoriality in 

recent times. 
After reviewing in some detail the administration of municipal laws 

according to the ethics of the International Law, and taking into considera­
tion all the facts of the case, the Supreme Court(5) decided that the accused 
was rightly held guilty and punished under the Penal Code notwithstanding 
his not being corporeally present in India at the time of the commission of 
the offence. In this connection, it added, " ............ a reference to s. 3 of the 
Code (Penal) clearly indicates that it is implicit therein that a foreigner who 
commits an oflence within India is guilty and can be punished as such without 
any limitation as to his corporeal presence in India at the time. For if it 
were so, the legal fiction implied in the phrase "as if such act had been com­
mitted within India" in S. 3 would not have been limited to the supposition that 
such act had been committed within India, but would have extended also 
to a fiction as to his physical presence at the time in India." The Supreme 
Court further stated, "It is not necessary and indeed not permissible to con­
strue the Indian Penal Code at the present day in accordance with the notions 
of criminal jurisdiction prevailing at the time when the Code was enacted. 
Th,c notions relating to this matter have considerably changed between then 
and now dming nearly a century that has elapsed. It is legitimate to con­
strue the Code with reference to the modern needs, wherever this is permis­
sible, unless there if anything in the Code or in any particular section to 
indicate the contrary." 

The supreme Court, however, observed that, in respect of offenc«:s in 
which the actual presence of the culprit is a neces.sary ingredient of the 
oflen~·e, a foreigner ex-hypothesi not present in India cannot be held guilty. 

Under the English law, for the purpose of criminal jurisdiction, an act 
may be regarded as done within Eng!ish territory, although the person who 
did the act may be outside the territory. Thus, a person who, being abroad, 
Procures an agent to commit a crime in England is deemed to commit a crime 
in England.(6) Similarly, if a person, · being outside England, sends to Eng-

2. <1912) ILR 36 Bom 524(531), Emperor 
V. Chhotalal. 

3. 1933 PC 16 (17) f Affi V 201 = 1933 ALJ 
284 E. R. Croft v. SylvPster Dunphy. 

4. 1944 FC 51 (61. 62) (AIR V 31 l: 
<1944> MW 477. Governor-General 
v. Raleigh Investment. 

5. 1957 SC 857 (667, 868) (Pr 23) [AIR 

V 44 C 125 J = 1957 Cr! L Jour 1346 
Mubarak Ali Ahmed V. The State of 
1'ombay. 

6. <1803) 4 East 164 (171, 172): 14 Digest 
136 (1088), R. v. Brisnc. 

(1805) 29 St. Tr. 81 (462, 499) l\ir 
Justice Johnson's case. ' · 

Halsbury's Laws of England, 3rd Ed. 
Vol. 10, Para 581. 
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land by post or otherwise, with a criminal intent, a fraudulent document or 
a libellous or obscene publication, he commits an act in England for which he 
is triable in England. Such a person, even though a foreigner, can be tried 
if he is found in England.(7) 

* * * * * * SECTION 5 NOTE 6. 

6. Applicability of special and/or general law.-In cases where there is 
a conflict between a special Act and a general Act, it is a well established 
principle, resting on decided ca.ses,-anci recognised in S. 4, Civ. P. C., so far 
as questions of a civil nature are concerned,-that the provisions of the 

special Act must prevail.(1) Where, however, the provisions of tlle Penal Code 
are not in conflict with those of a special law, effect may be given to both. 
(2) It cannot be contended that a special law repeals the provisions of the 
Penal Code simply because both of them deal with offences arising under 
both the Acts.(3) The proposition that where a particular set of acts or omis­
sions constitute an offence under the general law and also under a special law. 
the prosecution should be under the specia-1 law, is confined to cases where the 
offences are coincident or practically so.(4) Where a new offence is created 
by a spcial law and the particular manner in which proceedings should be 
instituted is laid down, the accused must be proceeded against in accordance 
with the provisions of the special Act.(5) Where, however, a new law makes 
an act punishable, which is already penal under an existing law, and there is 
nothing in the latter enactment which either expresses or implies that the 
operation of the earlier law is excluded, an offender can be prosecuted and 
punished under either of the two enactments. The earlier law will not be put 
out of ope·ration merely because there is some change in the procedure or some 
difl.erence in penalties, the effect of the new enactment being to add a remedy 
and not to repeal the former remedy.(6) In the absence of anything in a 

7. (1793, l Esp. 62(63J: 14 Digest 127 
(904J, R. v. Munton. 

(1905) 2 K B 67 CCR (72/: 74 L.J.K.B. 
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special Act to exclude the operation of the general criminal law, an intention 
on the part of the legislature to exclude it should not be inferred.(7) In an 
old case, it was held that the ordinary criminal law was not excluded by Re­
gulation VII of 1817 or Act xx of 1863. The conditions in these Acts that per­
mission of the Board of Revenue or of the Committees to prosecute was neces­
sary, was only for the procedure prescribed in the special Acts and the special 
provisions cannot be taken out of the Acts and applied as a restriction to the 
ordinary operation ot the criminal law.(8) It was, however, held by the Cal­
cutta High Court(9) that when there are no express words in a special Act 
to make the provisions of the Penal Code applicable, they cannot be imported. 
Since a special Act does not repeal the provisions of a general law unless there 
is anything in the special Act to specifically exclude the provisions of the 
general criminal law, the latter law, it is submitted, should also apply. 

On the other hand, where a new oflence is created under any · enactment, 
the accused must be dealt with in accordance with the provisions of that en­
actment only, as stated before. It cannot be laid down, however, as a general 
rule of law that, where there is a special law making a particular act an 
offence and providing penalties for such an offence, the general law must be 
held to be inapplicable. It is possible that the same act may be an offence 
under two different Acts, and both may be applicable simultaneously and the 
offender may be prosecuted and convicted under either Act. Where, however, 
the offence falls strictly within the provisions of a section of the special Act, and 
does not go beyond it, it would be more appropriate to prosecute the oflender 
a
nd 

convict him under that Act rather than fall back upon a more general law, 
wh~c~ prescribes a heavier Jienalty 00) But the Madras (11), Mysort ,02 ) 
~n 

I 
thore<13> High Courts h eld th~t If the punishment ~nder the local or 

:spec a Act Is Inadequate, the otrender ~an properly be convicted and punis h ed 
under a section of the P enal Cod h 

e w !ch prescribes a heavier sentence. 

The Bombay High Court( 13a) held that where· there is a special legis la­
tion for a particular type -Of oflence, the maximum punishment provided In 
1:mch special Act may be accepted as an appropriate maximum. The Bombay 
High .Court .view, it ls submitted, is correct as there Is no legal bar to such a 
procedure, and the cases which came up before. the -Madras and other High 
courts might have justified the view they took, but it would be Inequitable, if 

not dangerous, to lay down as a proposition of law that the provisions of the 
Penal Code should be applied because they prescribe a higher penalty. The 
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legislature must have intended that the special iorm of punishment was appro­
priate to special case::;, and whether the punishment is severer or lighter would 

seem to be immaterial. 

Adverting to the general question of the applicability of special and gene­

ral law:;, take, for example, the Prevention of Corruption Act, 1947. If a new 
offence has been created under this Act, the accused must be proceeded against 
in accordance with its provisions. Where, however, the offence is one which 
was punishable under the Penal Code and is later made punishable under the 
Prevention of Corruption Act also, lt is open to the prosecution to proceed 
against the accused under the Penal Code.(14) Thus, an accused is liable to 
be prosecuted either under S. 409, Penal Code, or under S. 5(1), Prevention of 
Corruption Act.(15) S. 5 (1) (c) of thls Act docs not create any new offence. 
Read wlth Sub-Sec. (2) of S. 5, it only makes an act already punishable under 
s. 409 of ·the Code punishable as a criminal misconduct under the Act. The 
d!flerence in the punislunent, the requirement as to sanction and the special 
rules of evidence cannot make it a new offence.( 16) In a case decided earlier 
by the Punjab High Court(l7), it was held that, as long as s. 5 of the Preven­
tion of Corruption Act remained in force, the provision;; of s. •109 of the Penal 
Code, so far as they concerned offences by public servant;;, were p 1·o-tanto re­
pealed by S. 5 (l) (c) of the Act. This case is, however, no longer good law in 
view of the amendment of S. 5 (4) of the Act.OB) 

* * * * * * SECTION 34, NOTES 14, 24, 25, 26 AND 27. 

14. "In furtherance of the common intention of all."-General.­
The words "when a criminal act is done in furtherance of the common inten­
tion of all" mean that all the persons charged must have consented to and 
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contemplated the commission of the particular crime committed. The exis­
tence of a common int.ention is the sole test of joint responsibility and what 
the common intention is must be proved.(!) Any act may be regarded as done 
in furthera.nce of the common felony, if it is a step intentionally taken for the 
purpose of effecting that felony.(2) The- act must have been done while, or for 
the Purpose of, executing or carrying out a common intention. If it is extra­
neous to the common intention or is done in opposition to it, or is not required 
to be done at all for carrying out the common intention, it cannot be said to 
be in furtherance of it. Whether an act ls In furtherance of a common inten­
tion or not, depends upon the nature of the act, and is an incident of fact and 
not of law.(3 ) 

Stephen, J., of the Calcutta High Court(4) held that S. 34 applied only 
where a. criminal act was done by several persons, of whom the accused charged 
thereunder was one, and not where the act was done by some person other 
than the latter, so that only the person, who actually committed the oflence, 
could be convicted. This view is no longer good law, as a Full Bench of the 
same High Court(5) took an exactly opposite view, and when the matter 
went in appeal to the Privy Council(6) they confirmed the Full Bench deci­
sion. The Privy Council ruling can now be considered as having taken the 
matter beyond the realm of controversy. 

Cases, where two or more persons attack ·another simultaneously, may 
be broadly divided into two categories: Firstly, where the assailants do not 
have an opportunity at all of having a pre-arranged plan. In such a case, 
th

etreb may be a similar intention in the minds of the assailants, but there will 
no c a c 
is an ommon Intention, and S. 34 will not apply. Secondly, where thert> 
apply OPPortuntty for the assnilants to have preconcert, S. 34 would generally 
the a

nd 
a common intention would be presumed, provided the conduct of 

assailants is such t 1 Wh as O g ve 1•ise to an inference of pre-concert (7) 
arr:~e there was no evidence whatsoever of o.ny pre-meditation, or of a ~re~ 

ged plan by the assnUants of murdering the deceased the Su 
Court(B) • Preme held that the mere fact that all the accused were seen at the t 
~t the time of firing, could not be considered sufficient to prove or eve:~ 
infer a common intention, because, unless the possibUity as to who amongst 
them fired the fatnl shot was not eliminated, none of the accused could be 
convicted of murder under S. 302. S. 3-1 does not apply to such a case. It 
further held that, where there is a charge also of conspiracy, and the evidence 
as to conspiracy is rejected, the same evidence cannot be used for finding a 
common intention under S. 34. 

* * * * * * 24. Presence and participation. -It has been stated in Note 26 i njra that 
the mel'e presence of a person at the time of tli'il commission of an offence by 
his confederates Is not in Itself sufficient to bring his case with in s. 34. This 
averment raises the question whether the presence of the accused. who is made 
constl'ucttvely liable for an offence, is a condition precedent for his conviction. 
A careful reading of the section, and the case law on the subject, would indicate 
that his physical presence. at the site of the· occurrence. is net absolutely 
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essential, and that the offender can be convicted even when he is not present, 
provided the other requirements of the section are satisfied. The Supreme 
court(l) also considered that the physical presence of the accused, in India 
is not essential in all cases, see Note 3 under Section 2. However, 
in deciding a case under S. 34, it(la) held that the accused must be physically 
present at the actual commission of the crime; though he need not be present 
at the spot where the crime is committed, he must be present at the scene of 
the occurrence and must actually participate 1n the commission of the oflence 
in some way or other at the time the crime is actually committed. It held 
that the preliminary stages, viz, the agreement, the preparation and the plan­
ning are covered by S. 109 of the Code, and it is only the stage of the actual 
commission of the offence which is covered by S. 34. Emphasis is laid on the 
word "done", and it was, therefore, held essential, for the application of S. 34, 
wherein that word is used, that the accused must join in the doing of the act 
and not merely in planning its perpetration. The Supreme Court relied on an 
earlier Privy Council(2) decision for the latter reason. The Madhya Bharat 
High Court(3) has followed this Supreme Court decision. 

It is respectfully submitted that there is nothing in the Privy Council 
decision, relied on by the Supreme Court, to suggest, either by implication or 
by inference, that the physical presence of an accused person at the site of 
occurrence is a condition precedent for the application of S. 34. The cases 
decided by the Lahore(4) and Allahabad(5) High Courts, even after the deci­
sion of the Privy Council, relied on by the Supreme Court, lend support to our 
view. 

In the Lahore case, Bhide, J., observed, "I can find nothing in the word­
ing of S. 34 or in the judgment of Their Lordships in Barendra Kumar Ghose 
V. Emperor to justify the contention that the actual presence at the time of 
murder . . . . . . . . . is essential. All that the Section seems to . require is that he 
(accused) is one of the participators in the Joint criminal action." The 
Allahabad High court(6) also held that the first--essential for·. the applicabiUty 
of thls section ts undoubtedly the existence of a -common intention between all 
the several persons who committed the criminal act, and the next essential is 
that · a · criminal act be done in furtherance of that common intention. When 
these two essential'> are satisfied, each of such persons would be liable for the 
entire criminal act in the same manner as if he alone had done it irrespective 
of the fact whether he was present at the time or not. It added that such 
view was held by their Lordships of the Privy Council. 

As regards the scope of S. 34, Lord Sumner, who delivered the judgment 
of the Privy Council, referred to by the Supreme Court, observed, "S. 34 deals 
with the doing of separate acts, similar or diverse, by several persons, if all are 
done in furtherance of a common intention, such person is liable for the result 
of them all, as if he had done them himself, for, "that act" and "the act" in 
the latter part of the section must include the whole action covered by "a 
criminal act" in the first part, because they refer to it." 

It will be seen from the foregoing discussion that the true test for the 
application of s. 34 is the doing of an act "in furtherance of a common inten-
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tion", and once that and participation were proved, the provisions of S. 34 
are attracted, apart from whether the accused was physically present at the 
scene of occurrence or not. The ultimate doing of an act can be accomplished 
in several ways, as, for Instance, an accused person, having a common inten­
tion, may be giving instructions from his residence by telephone or other 
means of communication for the commission of the crime, and if it is proved 
that he had a common Intention, he would be liable as if he had committed 
the crime himself. such would also be the case where a dacoity was planned 
by a group of persons, one of whom was deputed to detain the heac:l of the 
famuy at a place far away from the site of occurrence, thus facllltating the 
commission of the offence. 

It is true that an agreement, preparation and planning are preliminaries 
of the offence of abetment, but they are not, it is submitted with due respect, 
for this reason, excluded ·from the scope of S. 34, because having a common 
intention to commit a criminal act, would indicate a far greater degree of 
criminality than would be necessary for the offence of abetment. Having a 
common object means that the offenders desiring to bring about the intended 
result by all means are interested in the affair till that result is achieved. It 
seems evident, therefore, that it cannot be said that the physical presence of 
an accused person is an essential ingredient for the purpose of constituting an 
offence Under s. 34. 

It is also true as pointed out elsewhere, that the question of construing 
S 34 ' . 
d . bristles with difficulties. In the words of Lord Sumner,(7) "to intro-uce a 
attach general section, S. 34, which has little, if any, content, and to 

and a Wholly new Importance to abetments and attempts, was to complicate 
not t · · 

as O simplify the administration of the law." Even so, the particular 
Peet as to whether the physical presence of the accused person is necessary 

to const·t t fl · tio 1 u e an o ence under this section would seem to require reconstdera-
n, as the foregoing remarks would seem to warrant such a course, or the 

k~islature must step in and suitably amend the section and clarify not only 
this issue but also the exact scope of s. 34. It is worth noting that an express 
Proviston haq been made in S. 114 regarding the presence of an abettor.· 

25. Participation. - On the principle . laid down in this section, it is 
not necessary that all the members of an assembly united together. by a com­
mon intention should take an active part in the actual commission of a crime 
before any individu:11 member thereof can be held liable for it. All the persons 
joined together by ~- common intention are regarded in law as one single body 
and the common intention running through the entire body makes every 
member of it responsible, irrespective of his taking or not taking any active 
Part in the actual commission of a crime,( 1) but:'' tf no part whatsoever has been 
taken at all in the crime, s. 34 cannot apply.(2) 

26. Effect of presence. _ The mere presence or a person at the time of 
the conuntssion of an oflence by his confederates is not · in itself 
sufficient to · bring his case within the p_urview of S. 34, Unless the 
community of design 1s proved against him.(l) Peacock, C.J., of the Calcutta 
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High court,(2) observed: "It does not follow that because they (a.ccused) 
were present with the intention of taking him away, that they assisted by their 
presence in the beating of him to such an extent as to cause death. If the 
object and design of those who seized Amrodi was merely to take him to 
thannah on a charge of theft, and it was 110 part of the common design to 

beat him, they would not all be liable for the consequence of the beating merely 
because they were present. It is also said that, although a man is present 
when a felony is committed, if he takes no part in it, and does not act in 
concert with those who commit it, he v,lll not be a principal merely because 
he did not endeavour to prevent it or to apprehend the felon." 

As regards participation while being present, the Court must arrive at 
a finding as to which of the accused took what part, if any, in furtherance of 
the common intention. A conviction without such flndi':lg is illegal.(3) It is, 
however, to be remembered that in crimes, as in other things, 'they also serve 
who only stand and wait.' It is the expectation of aid, in case it is necessary 
to the completion of the crime and the belief that his associate is near and 
ready to render it, which encourage and embolden the chief perpetrator. and 
incite him to accomplish the act. It is, therefore, not correct to say that a 
person present on' the spot does nothing. He plays a very important part in 
the scheme of the offence. The potential utility of a peroon who is present 
as a guilty confederate on the scene of offence cannot be overestimated.(4) 
Where all accused come on the spot a11ned before a murder ls completed and 
the murder is a pre-arranged matter and the accused has a part assigned to 
him from beforehand such as keeping away the intruders, it is of no avail to 
him to say that he struck no blow on the deceased nor can his p1·esence be 
considered accidental.(5) In the two cases given below(6l the accused, it was 
held, could not be ccnvicted with the aicl of s. 34. · 

27. Omission to act. - Though, as a rule, mere presence without proof 
of any act or omission to · act to facilitate the o!lence, or at least without 
proof of the existence of a common intention, will not be su.ffl.cient for con­
viction under s. 34, where a statutory duty is cast upon a person to act, if 
he fails to act, he can be held constructively liable. Thus, where four persons 
were inside the house in which a murde1~ took place, and in spite of the loud 
cries of the victim, none of the accused persons did anything to prevent the 
murder, it was held that the accused were bound to take measures to prevent 
the crime under 8. 44, Cri. P. C., and, as they failed to do so they were con­
&tructively liable for the murder. (!) 

SECTION 77, NOTES 2, 3 AND •I. 

2. This section, s. 78 and .Judicial Officers' Protection Act. 1850. -
The Judicial Officers' Protection Act <18 of 1850) gives judicial officers and 
their ministerial officers protection against civil liability. Ss. 77 and 78 extend 
such protection to judicial officers against criminal prosecutions. s . 1 of the 
,Judicial Officers' Protection Act states. "No Judge, Magistrate, Justice of the 
Peace, Coliector, or other person acting judicially, shall be liable to be sued tn 
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any civil Court, for any act done or ordered to be done · by him in the discharge 
of his judicial duty, whether or no.t within the limits of his jurisdiction; Pro­
vided that he at the time in good faith, believed himself to have jurisdiction 
to do or to order the act complained of: and no officer of any Court or other 
person, bound to execute the lawful w·arrants or orders of any such Judge, 
Magistrate, Justice of the Peace, Collector or other person acting judicially, 
shall be liable to be sued in any Civil Court, for the execution of any warrant 
or order, Which he would be bound to execute. if within the jurisdiction of the 
person issuing the ~mme." 

It is cleai· from the above provision that a judicial officer may be pro­
tected · Under that Act. even though he exceeds the limits of jurisdiction if he, 
at the time, in good faith, believed himself to have jurisdiction to do or order 
the acts complained of. It has been held that the word 'jurisdiction' in s. 1 
of the Judicial Officers' Protection Act, 1950, has to be taken in the sense 
of authority or power to act in the matter and not in the sense of authority 
or Power to act in a particular manner.0) 

S. 77 of the Code, however, uses the word "power" instead of "jurisdic­
tion," Which means that a judicial officer cannot be protected from criminal 
froceectings if he acts without jurisdiction though he might, in good faith 
1
ave believed that he had jurisdiction. 

.. 3- Power and jurisdiction distinguished.-The words "juris.diction·• and 
P'lWer" . . . 

Jurisd.1 are not synonymous. There 1s a clear d1stinct1on between them. (1 > 
nation ctton consists in taking cognizance of a case involving the determi-

p •·on of sorne jural relation, in ascertaining the essential points of it and 1·"' 
• ounci .. 

rlt ng upon them.(2) In other words, jurisdiction means the legal autho-
•• y_ to administer justice according to the means which the law has provid d 

subJect t . e and 
· o the limitations imposed by that law upon the judicial auth lt 

Jur!sct!r.tton Is a pre-requisite to the exercise of judicial .P<>wers of a cor Y-<
3

> 

On the othf!r hand. power is the right to determine actual controver~les 
0
:~\(

4
) 

between adverse littgants.(5) ~ rs n g· 

··· In Entries 77 and 95 of List I of Schedule VlI to the constltut!on • as Well 
as in Entry 65 of List II and in Entry 46 of List III of the same Schedul 
. . . 1 C urt e, the 
1ur1sct[ct1on and powers of the var ous o s have been mentioned. 

Further. S. 561A of the Cri. P.C. saves the inherent power of the High 
Courts to mould the procedure subject to statutory provis~ons,(6) but does not 
authorise the Court to assume any new jurisdiction in 1t. The rule is that 
Jurisdiction has to be given by a statute and cannot be assumed.(7) Dr. Justtee 
Subra~a f the Madras High Court(8) observed, "It has to be born 

'" nya Iyer o · "' e in 
JUind that there is an essential distinction between a Court's inherent Power 
anct tts Jurtsdlctlon. I am not aware of any authority which supports the View 
that the inherent power of a court could be invoked except for limited PUrPose 
of Preserving and enforcing order, securing efflclency and preventing ab .. 
of · . . U:s(' 

Process in the exercise of a junsd1ct1011 which the Coui-t otherwu-p 
PQssesses." · -
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It- may also be noted that the "existence" of jurisdiction is different 
from the "exercise" of jurisdiction. The failure to comply with statutory require­
ments in the assumption of jurisdiction, and in the exercise of that jurisdiction, 
entails very different consequences. The authority to deal with a matter at 
all is what makes up jurisdiction. When there is such jurisdiction, the decision 
of all other questions in that matter is only an "exercise" of that jurisdiction.(9) 
An error, omission or irregularity in such exercise of jurisdiction, which does not 
occasion a failure of justice; is an irregularity curable under S. 537 of the 
Cri.P.C.(10), whereas if the Court has no jurisdiction, its judgment and order 
are mere null1ties.(11) 

Again, S. 78 of the Code protects persons acting in pursuance of 
a judgment or an order of a Court of Justice though the C0urt had no juris­
diction, provided the person in good faith believes that the Court had jurisdic­
tion. S. 77 does not prevent prosecution of a Judge if he acts without 
jurisdii::tion. · 

The reason why a Judge should not be protected for acting beyond the 
jurisdiction seems to be that conflict of jurisdiction between a Judge unwit­
tingly usurping jurisdiction and a Judge having legal jurisdiction, must be 
avoided. 

4. Judicial and executive acts distinguished.-The protection afforded 
by this section is for an officer acting in his judicial capacity and not in hii-. 
executive capacity. Thus, where a search must be conducted by a Magistrate 
in his executive, and not in his judicial capacity, there is no statute to protect 
a Magistrate for a wrongful act.(l) Where the officer in command of a can­
tonment was not a judicial officer and acted in an executive capacity, it was 
held that he was not protected by Act 18 of 1850.(2) The motives as well as 
the duty of a military officer, acting in a m111tary capacity, are questions for 
a military tribunal alone and not for a Court of law to determine.(3) 

A Political Agent was held not llable for the acts done by him in his 
executive capacity, · because he acted as a · subordinate officer directly to the 
Governor and indirectly to the Governor-General, and it is settled that a 
Governor is not liable to be sued in a Court of law for an act done by him in 
his political capacity.(4) 

The existence of Exceptions to s. 499 indicates that S. 77 cannot by itself 
cover the cases of remarks made by a Judge or Magistrate in the course of his 
office, so as to exempt him from any liability under S. 500.(5) 

To secure pr:itection of the Judicial Officers' Protection Act (18 of 1850), 
the defendant must show, (i) that the act complained of was done or 01·de1·ed 
by him in the discharge of his judicial duties, and (11) that it was within the 
limits of his jurisdiction, or if not within those limits, that he, at the time, in 
good faith believed himself to have jurisdiction to do or order the acts com-

plained of.(6) * * * * * * 
NOTE 26 TO SECTION 211. 

26. False chal"ge under S. 211 and false informat.ion t-0 police under 
s. 182. - In the last preceding Note, a general outline of the distinction be-
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tween this section and s. 182 is indicated. This Note deals in particular with 
the distinction between making a false charge under S. 211 and giving false 
information to the police under s. 182. The High Courts are not unanimous 
as to whether these two expressions are per se distinct and convey an alto­
gether diflerent connotation, or whether the one is included in the other. For 
the purpose of elucidation, the views of the different High Courts are given 
below. 

Allahabad view. - There is an essential difference between a mere in­
formation to the police and a definite statement to it that a certain person has 
committed a certain particular offence. To the latter case, which is much 
graver than the former, S. 211 applies.Cl) If, however, the complainant 
confines himself to reporting what he .knows of the facts, stating his suspi­
cions and leaving the matter to be further investigated by the police, or 
leaving the police to take such course as they think right in the performance 
of their duty, he may be making a report, and to such a case, S. 182 would 
applY.(2) Where there is a doubt whether the facts alleged constitute 
a graver offence under S. 211, a prosecution under S. 182 is legal.(3) 

Bombay view. - The circumstances which are necessary to bring a case 
Within S. 182 involve diflerent considerations from those that arise in a cas, 
unct c 

er S. 211. s. 182 does not necessarily impose upon a person giving infor-
::~ion to an officer criminal liability for mere want of caution before giving 

h information unless there is a positive and conscious falsehood . established 
W~U ' 
was • nder S. 2il, it is sufficient for the prosecution to establish that there 
it.c4t 0

i!Ust or lawful ground for the action taken and that the accused knew 
clear dist~n earlier ca~e.(5) Ranade, J., observed, "The criminal law makes a 
Cocte and ;~n between a false charge which falls under S. 211 of the Penal 
oflence fall . e information given to the police, in which latter case th 
case ha s under S. 182 of the same Code. If the plaintiff in the pr~sen: 
n d chosen to prosecute the offender under s 182 it would n t h 

ecessary f hi t · • 0 ave been or m o prove malice and want of probable or re except asonable caus so far as they were implied in the act of giving Information k e, 
be false In an enquiry und s 211 h nown to • •........ ..... er • , on t e other hand, Proof of t 
Presence of Just and lawful ground for making the charge is an im he 
element. There is a good reason for this distinction. People in thi P◊rtant 

ls s~~ 
as e ewhere think twice before making a regular complaint bef · 
M ' ore the 
. agistrate. No such precautions are taken or deemed necessary in the case f 

mfonnation given to the police". o 

In a later case,(6) the same -~igh Cou~·t held that s. 182 is to be inter­
preted not in isolation but in association with S. 211 and it applies to case;; 
~hen the information to the public servant falls short of amounting to the 
institution of criminal proceedings against a det\ned person and falls short or 
~mounting t th false charging of a defined person with an offence as deft 
in th o e neo. 

e Cocte. 

Calcutta view _ An offence constituted by a false complaint against 
unknown Persons ~ not one under S. 211, but under S. 182.(7) In eari· 

ier 
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cases, it held that where the charge was of a serious nature, the offence feil 
under S . 211 even when a complaint was made to the palice.(8) 

Lahore _vien·. - An ofrcncc falling under S. 182 is included in the more 
serious oflcncc falling under S. 211; and a prosecution for a false charge may 
be either under S. 182 or S. 211, though clearly if S. _211 does apply and the 
false charge is serious, a prosecution should be under the more serious 
s. 211.(9) Tnis case overruled the earlier view(lO) that it was necessary, to 
constitute an offence under S. 211, to institute proceedings in a Court. 

Madras view. - To constitute an oflence under S. 182 it is only neces­
sary that the information given by an accused per.son to a public servant 
should be false to his knowledge, whereas, to constitute an offence under S. 211, 
it is necessary that the accused should falsely charge a person with having 
committed an offence. The expression of a suspicion that a person may have 
committed a_n offence does not amount to the institution of a crilmnal charge 
against him where the police are onlY left to act upon the suspicion. Under 
S. 211 there must be a definite accusation before a person can be said to have 
either charged or iv.stituted crlminal Proceedings against another.tll) In an 
earlier case,(12) the same High Court · had held that the word "charges" as 
used in s. 211, meant something different from "gives information" in 

s. 182. 

Nagpur, Peshawar, Patna and Rajasthan views.- According to the 
Nagpur(l3) and Peshawar(l4) view, S. 182 is primarily intended for cases of 
false information which do not ordinarily involve a particular allegation or 
charge against a specifled and definite person. S. 211 covers cases where 
there is a definite information or charge with reference to a criminal offence 
against a particular person. 

The Patna High Court(l5) held that every false charge made to the 
police is not necessarily an offence under S. 211. If the intention to injure 
i5 absent, then the oflence falls under S. 182. 

The Rajasthan(l6) view is that, if a case falls both under Ss. 211 and 182, 
it is open to the authority concerned to proceed either under one section or 
the other. 

Rangoon view.- Where there have been Court proceedings in conse­
quence of a report to the palice, then S. 211 is the appropriate section, at any 
rate, where the offence is a serious one.(17) 

Slnd view.- Under S. 211, if the accused makes his complaint without 
any just grounds and acts without due care or caution, it is enough to consti­
tute an oflence. But under s. 182 the information given to the police i;hould 
not only be false In fact but it must be false to the knowledge or belief of the 
informant and the mere fact that the accused had reason to believe it to be 
false is not sufflcle~t.( 18) 

It will be seen that the consensus of the views appears to be t.h2.t s. 182 
is confined to minor offences, while s. 211 is meant for offences of a serious 
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nature. If this proposition is accepted, one or the sections is certainly redun­
dent. On the other hand, s. 132 refers to giving to any public servant any 
false info1matio11, while s. 211 mentions falsely charging a1:1y per::;on with 
having committed ::m ofl'ence. What these two expressions exactly mean is 
the bone of contention and would seem_ to require clarification, though th~ 
controversy_ has not in any way aifected the process of criminal law. 

* * * * * * SECTION 307, NOTES 3, 4 AND 5. 

3. "lVhoever does any act." - Illustrations (c) and (d) to the section 
indicate the stage at which the criminal act takes shape. All acts which are 
in a Preparatory stage do not constitute an ofleuce under this section. As 
stated in the last preceding Note, it is, however, not necessary that it should 
be the Penultimate act to constitute an offence; it is sufficient that the accused 
had the requisite intention and the attempt has gone so far that the crime 
would be completed but for an extraneous intervention which frustrates its 
commission. At the same time, if the accused gives up the attempt voluntarily 
for any cause, the provisions of thi~ section are not attracted. For example, the 
accused may point a gun at the intended victim, he may even put his finger on 
the trig . 

ger, but may refrain from finng on account of repentance or out 
0

~ comn11s ~ 
the 

O 
eration towards the victim. But, once he pulls the trigger, he commits 

1fence apart from whether he succeeds in his object or not. 
Wh -

circurnst at 1s necessary to establish is that there is an act done under such 
be capab~nces that death might be caused If the act took effect. The act must 
or, 1n oth:ror causini,; death In the natural and ordinary course of things,(!) 
degree f Words, that death might be caused if the act took effect Th 
uncerta~n Probabllity should not enter into the question. . It would be ~ ver e 
but, ~riterion tc. apply. Strictly speaking, powdered glass is not a Y 

d in this country, 1t is popularly believed to be actively P is P<>ison, 
a min!st o onous, and it.-; 
Wh ration in food was held to be an offence under this . 

ere b 1 t t section (2J , owever, a doctor, w 10 rea ed the injured did not say that th · 
were capable of causing deatll, the Principle of •deducing intention ; inJu1iei; 
nature,.of the injuries was held to be misapplied.(3) Also, where th rom the 
struck his Wife on the neck with a hatchet, jt could not be said th et accused 

. a the act. 
was likely to rs.use death in the ordinary course of nature.(4) In a B , 
cas ( d d th 1 Oinbav 
. e, 5) the accused struck the ecease ree bows on the head and b 1· -
th . ' e 1eving 

e Victim to b dead set fire to the hut m which he was lying with n, .. , e , . w Hew to 
remove au id of the crime. The medical evidence showed that death ev ence was 
due not to the blows struck but by injuries from burning. It was held that 
the accus d ilt under this section, but Parsons J., who dissented _ • 

€ was gu Y • , consi-
dered hi Jt of murder. But where ,~he death occurred some d 

f Ill to be gui Y ays 
a ter the t n acid on a person, the accused was held to be . 

hrow!ng of a . guilty 
under s . 32 der s. 307. ( 6) If a man ti.res blindly in the clarit _ 
s sh 4 and not un With 
· ot gun 1n di ct1on in which he heard sounds coming, it cannot held th the re bt 

at his a t t in all probability cause death or such bodlly lniury WOUid b C mus . as 
e likely to cause death(6a), but a person who is being pursued as a thief. 
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fires at one particular part of his pursuer's body and hit that part and that 
part only, it must be concluded. that his intention was to kill.(7) 

As already stated, the only act which would fall within the purview of 
this section, is an act which l)Y itself must be ordinarily capable of causing 
death in the natural and ordinary course ot events, and the accused's criminal 
liability must be limited to the act which he did in fact, and cannot be extended 
so as to embrace the consequence of another act which he might have done 
but did not,(8) e.g., a blow with a hatchet may or may not cause death. It 
depends on the nature of the blow inflicted. 

s. 307 makes a distinction between an act of the accused and the result, 
if any. such an act may not be attended by any result so far as the person 
assaulted is concerned but still there may be cases in which the culprit would 
be liable under this section. If the person knows that a certain result would 
ensue fro~ his act he must be deemed to intend such result by doing the act. 
Further, it is not necessary that the injury actually caused to the victim should 
be sufficient under ordinary circumstances to cause the death of the person 
assaulted. What the Court has to see is whether the act, irrespective of the 
result, was done with the intention or knowledge and under the circumstances 
mentioned in the section.(9) However, a single Judge of the Orissa High 
Court,(10) after corning to the conclusion that all the injuries were simple, 
except one, which was grievous, held that, causing injuries, though with the 
intention of causing death but which do not result in death, does not com(, 
under the provisions of this section. 

In an old Bombay case,(11) it was held that, where the accused admitted 
having thrown a girl into a canal, but the body could not be found, it was 
inexpedient to convict the accused of murder, but that conviction for attempt 
to murder would be proper. 

4. "With such intention or knowledge."--The section uses the words 
"such intention or knowledge" and not intention and knowledge. Intention and 
knowledge are alternative ingredients of S. 299 and s . . 300. Hence, an offence 
under this section can be committed where there is no intention proved but 
there is knowledge that the act is so imminently dangerous that it must, in all 
probabUity, cause death,(l) 

The intention must be to cause such bodily injury as is likely to co.use 
death. Where there is no proof of .intention to kill, this section does not apply. 
It was alleged that the accused fired a revolver at the Inspector but there was 
no proof of intention to kill him. It was held that the charge under this section 
was unsustainable.(2) If it could be proved in this case, it is submitted. that 
the accused knew that death would result, he could have been convicted under 
this section. In certain cases, the intention can be inferred. For instance, if 
a person fires several shots with a rifle at a person, it would ordinarily mean 
that he want'> to kill that person. The fact that the person aimed at was not 
killed, though the accused was a good shot, does not necessarily mean that he 
had no intention to kill that person. A person may be excited and that is why 
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the proposed method of redemption. an 

lss;;~d~edeemable preference shares intended to be 
Directors. 

'!'.he Articles of Association of the Compan 
v1de that---- Y pro-

Until otherwise determined by a G 
Ing, the number of Directors shall not ~er1aI Meet­
three nor more than fourteen. e ess than 
2. Qualification of a director. 

Article No. 46 provides that the . 
every director shall be his holdii~aliflcation of 
share. . one equity 

Remuneration of a director 
Each of the directors shall be · 

funds of the company by wa Paid out of th 
for his services the sum of Rs Y f of . remuneratio e 
~neeting of the directors attenc1.e8ut teen_ for eacg 
is_ no ~anaging Director in the 3 him. There 
director m any other capacity wm ompany. N 
get remuneration other than th bt entitled t~ 
above. a mentioned 
3.( a) Particulars of directors. 

Name Address ,,. 
Vaman Vasudeo Gangaram Kha­
Chitaley tri Wadi, Tha­

kurdwar, Bom­
bay-2. 

Description & 
Occupation 

Advocate. 

George Kurein B u onacasa A 
Homji Street dvocate. 
Sir P . M. Road' 
Bombay-I. ' 

Ramanand Dea- Fort Chambers 
rao Hattangadi 2nd Floor, 6-10' Advocate. 

Dean Lane · 
Bombay-I. ' 



(b) Particulars of Man~ging Director or proposed 
managing director, 1f any. 

No managing director is appointed or is propos­
ed to be appointed. 
(C) Particulars of managing agen',; or proposed 

managing agent, if any. 
No managing agent is appointed or is proposed 

to be appointed. 
(d) Particulars of Secretaries and Treasurers or 

proposed Secretaries and Treasurers, if any. 
No Secretaries and Treasurers are appointed, or 

are proposed to be appointed. 
(e) Particulars of the manager or proposed man­

ager, if any. 
No manager is appointed or Is proposed to be 

appoLrited. 

4. I1 managing agent or secretaries and tre~ur­
ers are a body corporate, the subscribed capital 
of such body. 

No managing agent or Secretaries and treasur­
ers are appointed or are proposed to be appointed. 
5. Minimum Subscription. 

The minimum subscription in respect of the pre­
sent issue on which the Directors will proceed to 
allot is Rs. 200,000, whether Residuary or Prefer­
ence Shares. 

This amount is required for conducting monthly 
journal, mainly Rubr ic Law Repo1·ts and publish­
ing legal Commentaries. 

2 

6. The time of the opening of the subscription 
list. 

The sutscription list will open on 14th August 
1960. 

7. The amount payable on application and allot­
ment of each share, and 111 the case of a sec­
ond or subsequent offer of shares, t.h_e amount 
offered for subscription 1:m each prev_.ous allot­
ment made within tht two precedmg years, 
the amount actually allotted, and the amount, 
if an y,_ paid on the shares so allotted. 

This is the first offer of shares to the public. 
The amount payable on each share is as follows:-

Cal on application 5% of the nominal value 
(b) the balance, when called for. 

9. No shares and debentures have ever been 
has been or is prooosed to be given to any person 
to sul.Jscribe for any :,hares in 01· debentures of 
the company. 
9. 2 No shares and debentures have ever been 
issued or agreed to be issued, ii, the past, to any 
person, as fully or partly paid up otherwise than 
in cash. 

10. The amount paid or payable by way of pre­
mium, if any, on each share which had been 
issued within the two years preceding the 
date of the prospectus or is to be issued, stat­
ing the dates or proposed dates of issue and, 
where some shares have been or are to be 
issued at a premium and shares of the same 
class at a lower premium, or at part or at a 
discount the reasons for the differentiation 
and how any premiums received have been or 
are to he disposed of. 

This is the first offer of shares to the public. 
No premium was paid anytime in the past. Of 
the present issue, Equity Shares are p ayable at par. 
Ten per cent less tax non-cumulative preference 
shares at par are available upto 14th September 
1960. From 15th September 1960, recurring month­
ly premium of one per cent. will be added to 
nominal amount of Rs 100/ - (five shares of Rs. 
100/ - each) . The reason for the differentiation 
is that those who will be applying for shares on 
or before_ 14th September 1960 wip not be get­
ting any mterest on their money, smce they have 
parted with it, while those who will subscribe 

after 15th · September 1960, will be. having the 
advantage of getting interest on their money by 
investing wherever they may_ 9hoose. These_ pre­
miums will be utilised in writmg off Prelmunary 
Expenses and Commission paid on issue of shares, 
as provided in Section 78(2) (b) & (c). 

11. Where any issue of shares or debentur~s is 
underwritten the names of the underwriters, 
and the opinion of the directors that the re­
sources of the underwriters are sufficient to 
discharge their obligations. 

No shares are underwritten. 

12. (1) As respects any property to which this 
clause applies-
( a) the names, addresses, descriptions and 

occupations of the vendors; 
(b) the amount paid or payable in cash, 

shares or debentures to the vendor 
and where there is more than one 
separate vendor, or the company is a 
sub-purchaser, the amount so paid or 
payable to each vendor, specifying 
separately the amount, if any paid or 
payable for goodwill; 

(c) the nature of the title or interest in 
such property acquired or to be ac­
quired by the company; 

(d) short particulars of every transaction 
relating to the propei:ty complet~d 
within the two preceding years, m 
which any vendor of the property tc, 
the company, or any person who Is, 
or was at the time of the transaction, 
a promoter or a director or proposed 
director of the company had any in­
terest, direct or indirect, specifying 
the date of the transaction and the 
name of such promoter, director or 
proposed director and stating the 
amount payable by or to such vendor, 
promoter, director or proposed direc­
tor in respect of the transaction. 

(2) The property to which sub-clause (1) ap­
plies is property purchased or acquired by 
the company or proposed so to be pur­
chased or acquired, which is to be paid 
for wholly or partly out of the proceeds 
of the issue offered for subscription by 
the prospectus or the purchase or acqui­
sition of which has not been completed 
at the date of issue of the prospectus, 
other than property-

(3) 

( a) the contract for the purchase or ac­
quisition whereof was entered into in 
the ordinary course of the company's 
business, the contract not being made 
in contemplation of the issue nor the 
issue in consequence of the contract; 
or 

(b) as respects which the amount of the 
purchase money is not material. 

For the purposes of this clause, where 
any of the vendors is a firm the members 
of the firm shall not be treated as sepa­
rate vendors. 
No property ls or is to be purchased. 

13. No commission on shares is payable to any 
person in particular, but commission at the rate 
of five per cent. of the nominal value of shares 
allotted will be paid generally, as provided In 
Clause No. 7 of the Articles of Association. 
14(i) Preominary exoenses are estimated at 
Rs. 1,650/- and are payable to V. V. Chitaley, as 
stated in Statement-in-lieu of Prospectus. 

<ii) The amount of the expense of the issw~ 
save as aforesaid is Nil. 
15. There is no promoter to the company and no 
benefit is paid or given within the two preced-



ing years or intended to be J?aid or given with\n 
the _two preceding years or mtended to be paid 
or given to any promoter or officer. 

16. There_ is no contract appoin~ing or fixing ~he 
remuneration of a managing director, mana.gm~ 
agent, secretaries and treasurers or manager, as 
no such officer is appointed 
17. Auditor. 
J. T . Parchure, A.C.A., Chartered Accountant, 
Medows House, Medows street, Fort, Bombay-1. 

Tl:ic consent in writing of the !!,boven;-,!lled 
Auditor to act in his cap2.city as auditor awqm­
paciie:, this Prospectus · as required by Sect10n 
60(b). 
18. Interest of Directors. 

Al! tl~e directors are interested ~o the extent of 
the shares subscribed for by them m the company. 
. Furthe;·, V. v. Chitaley is interested, as . he 
mcurred. expense of Rs. 2,882-24 i1; preparmg 
ma;mscnpt for publication _ prior to Lhe mcoi:po­
rat10n of the company and after incorporat10n, 
th~ company has with the sanction of the res~­
lution of the Board of Directors paid the ~aid 
amount to him as expense prior to incorporaty:m. 

_S1n11larly, with the sanction of the resolULIOn g~ the Board of Directors, v. V. Chitaley sold to 
e company paper of the value of Rs. 5,230/-. 

Interest of promoters. 
or There being no promoter, no amo!lllt is paid 

payable to any promoter. 
19 & 20 Right of voting. 
Lh:rg~lme No. 37 of the Articles of Association of 

Pany reads as follows :-
U_pon a show of hands, every member holding 

eir'ty shares present in person or by proxy or 
a orney or in the case of a corporation, a repre­
sei,;i tative Under Section 187 of the Companies Act, 
19u6 shall have one vote and upon a poll every 
member present in person or by proxy or attor­
ney oAr bty 1h·epresentative under Section 187 of the 
said c s all have one vote for every equity 
share held by such member. '111e votes of Equity 
e,ndbPrseference Shares shall, however, be govern­
ed Y ecuon 87 of the Act. 

Rights in respect of Dividends. 
Non-cumulative Preference Shareholders will 

ha'{e preferential rights to capital ~d also to 
d1v1dend at ten per cent. and Equity Sho,re-
11olders Will have right to dividend in propor_t10n 
to the amount paid 011 their shares, as prov1d_ed 
In regulation No 88 of Table A of the Comparues 
Act, 1956, which· is adopted by the Articles of the 
Company .... 

Restriction of the Right to Transfer. 
'l'he Directors may without assigning any res.soil 

decline to register any transfer of shares no., 
f_ully paid up or upon which the company h~ a 
hen, as provided in Article No. 24 of Ll1e Articles 
of Association of the Company. 
2~. The Comoany has been carrying its business 
smce mcorpoiation. 

The Company does not propose to acquire any 
outside busmess. 
22. _ The Company has no subsidiaries. 

No assets of the company have ever been re­
valued s ince incorporation. 
2~- Copies of t he Balance Sheet and the Profit 
~ld~gss3 Apcount of the company for the penod 

. l sL December, 1959 can be mspected at 
~ny. t,une during the usual business hours at the 

egis .,erect Office of the Company. 
24 - Auditor's Repo,t. 
J . T: Parchure, A.C.A., 
Chartered Accountant. 

Medows House, 
Medows Street, Fort, 

Bombay-1. 
Dated, 2nd August, 1960. 
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To 
The Directors, 
True Law Series Ltd., 
Bombay. 
Dear Sirs, 

r have examined the accounts of True Law 
series Ltd. made 1:1P from 13th December, 19~8 
(date of incorporation) to 31st December 1959 m 
accorda.nce with the provisions of clause 24 of 
Part II of Schedule II of the Companies Act, 1956, 
and beg to report as follows:-

(1) Profits & Losses: 
At present, the company has been preparing 

Manuscripts for its publications and as such all 
the expenses have been debited to Manuscript 
Account which account is being carried forward. 
There cannot, therefore, be said to be pro.fit or 
loss, so far. 

The details of expenditure of P.s. 18,106-83 en 
Manuscript Account for the above period a.re as 
under: 

Misc. expenses upto the date of 
incon:ioration .. 

Purchase of paper (from a 
director) · Rs. 5,230/-

Less Stock at close 5,170/-
Establishment charges 
Subscriotions to journals 
Packing & forwarding 
Reni; .. 
Stationery charges 
Advertisement charges 
Travelling & Conveyance (spent by 

a director Rs. 440/-) 
Postage 
Audit fee 
Filing fee 
Directors' meeting fee 
Miscellaneous expenses 
Interest on loans 
Depreciation 

Less Interest on Bank a/c received 
Cost of Manuscript upto 

Rs.DP. 

3,882-24 

60-00 

11,201-79 
323-22 
68-87 

111-00 
104-67 
164-32 

589-78 
39-43 

200-00 
92-50 

126-00 
455-43 
682-69 

7-90 
18,109-84 

3-01 
31st Dec. 1959 

Rs. 18,106-33 
The company has incur d 

diture of Rs. 1,628-50 uptor~15f1,liminary Expen-
(2) Dividends: ecember, 1959. 
No dividend has been decJ . 

since the date of incorporatt~ii.d by the Company 
(3) Assets & Liabi!ities ·-
Nct Assets of the Compe.ny 

1959 are as under:-
(a) Fixed Assets <at cost)­

Furniture & Deadstock 

as at 31st Decemb . 
Rs e1, 

. DP. 

(Purchased in the Rs p 
period) • ll . 

Less Depreciatiou written 263-45 
off for the period 

(b) Current Assets-­
Stock of paper _ (at cost) 
As per mvemory taken 

valued & certified by a 
director 

:Manusc,ipt (at cost) 

7-90 -
s,170-00 

A'S per inventory taken 
valued & certified by a 
director 18, 106-

83 
(c) Cash & BE>.nk B>ilances- -

Cash on hand a t Head 
Office & Madras Branch 2 699 3 Wi th Bank on CUl'l'ent ' - 0 

. account 3,841-0
1 

(d) i\:Iiscellaneous Expendi---ture & Los5es­
Preliminary Expenses 

Clo 
B.F. Rs. 

Rs. 

255-55 

23,276-33 . 

6,510-31 

1,628-50 -31,701-19 
31.701-w 



Less Liabilities: 
Unsecured Loan&-
( Other Loans & Advances) , 
(a) Loan from a R s. nP. 

director 128-50 
(b) Loans from others 28,400-00 

Cunent Liabilities & 
Provisions 1,032-69 

Net Assets on 31st December, 
1959 Rs. 

Net Assets Represented by-
8 Equity Shares of Rs. 100/ -

each Rs. 5 per share 
called & paid 40-00 

420 Equity Shares of Rs. 100/ -
each fully called 42,000-00 

Less Calls in arrears 
42,040-00 
39,900-00 
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29,561-19 

2,140-00 

3,140-00 

J. T. PARCHURE, 
Chartered Accountant. 

Toe accounts of the company have_ been l_ast 
made up only in respect of the per10d ~ndmg 
31st December, 1959 and that no accounts m res­
pect of any part of the period have been made 
any time thereafter. 
25. No proceeds. nor any part of the procee_ds. 
of the issue of the shares are or is to be applied 
direct ly or indirectly-

(! ) in the purchase of an~ business; or . 
(ii) in the purchase of an mterest m any busi-

ness, whatsoever . 
26. No proceeds. nor any part o_f the procee_ds. 
of the issue of the shares are or 1s to be a_pplH,d 
directly or indirectly in any manner resul\mg m 
the acquisition by the company of shares m any 
other body corporate such that by _reason of that 
acquisit ion or anything to be done m consequence 
thereof or in connection therewith, that body cor­
porate will become a subsidiary of the company. 

Application and Allotment. 
Application for shares may be made on the 

form accompan ying this Prospectus. 
Allotment will be notified by the despatch of 

an allotment letter. but the Directors reserye the 
full uncontrolled right of accepting or reJectmg 
any application in whole or in part. Where an 
application is rejected or not accepted in full the 
whole or any balance of the application money 
will be refunded to the applicant, in which event 
Bank's Commission, if any, will be payable by 
the applicant. 
Dated, at Bombay, 

Applicants in their 
own interest should 
read the instructions 
carefully before com­
pleting this form. 

TRUE LAW 

V. V. CHITALEY, 
R. D . HATTANGADI, 

GEORGE KURIEN, 
Directors. 

For office use only 

SERIES LIMITED. 
tlncorporated under the Companies Act. 10561. 

FORM OF APPLICATION. 

randum and Articles of Association and 
Prospectus .... ... ............ ..... Equity/Prefer-
ence Shares of Rs. 100/- each. I/We send ·here­
with Rs. . . . . . . . . . . . . . . . . . . . . being a deposit of 
Rs. 5/- per share, by cash/ cheque/ draft as 
required to be sent with the application. I/We 
agree to accept the same or any less number 
that you may allot to me/us and to pay the 
amount due on allotment and subsequent calls as 
and when made. I/we authorise you · to register 
me/ us as the holder/ s of the said shares. (I/We 
am/are resident in India). 

Dated this day of 19 
1. Usual Signature .... .... .. ...... . .. . .... .. . . . . 

Full Name .. ..... ... ....... .... ...... .. ...... . 
(State whether Mr. Mrs. or Miss) 

Address .. .... . .. ... .. ... ... .... .. . . ......... . 
Occupation .... . .... . .. ... ....... . . . .. .. .... . 

2. Usual Signature ... ..... . .......... ... ....... . 
Full Name ..... . ..................... .... .. . . . 

(State whether Mr. Mrs. or Miss) 
Address ..... . . .. ....... .... .. .. .. . ...... . ... . 
Occupation ....... . .......... . .............. . 

3. Usual Signature . ............ . .. .. ... ....... .. . 
Full Name .. .. .... . . .... ....... ..... ......... . 

(State whether Mr. Mrs. or Miss) 
Address ... . .. ..... • • • • • · · · · · · · · · · • · · · · · · · · · · · 
Occupation . .. ..... ... • • • • · · · • • • • • • • • .... • • • · 

N.B. In order that the application may be quickly 
disposed of, the first named applicant is 
requested to write his name and address in 
block letters and the number of shares 
applied for in the form below also. 

ATTENTION IS DffiECTED TO THE 
FOLLOWING. 

Applications must be in the names of individuals 
or limited companies and not in the names of 
firms and must be completed in Block Letter in 
English. 

In the case of joint applications, . all app)icants 
must sign, and all commumcat1ons will be 
addressed to and. refunds made payable to the 
apnlicant whose name appears first. 

Where applications are signed under a power of 
attorney the power must be attached to appli­
cation form or lodged with the Company at Its 
Registered Office. 

Application forms must be completed in full 
or they will be rejected. 
Name in full ...... .... . . .. ..... . ) No. of Shares 

(State whether Mr. Mrs. or Miss) 
Full Address . ..... . . ..... ......... ) applied for-

TRUE LAW SERIES LIMITED. 
BOMBAY 

(Receipt for Deposit Amount for Application.) 
No.. ..... . . . ........ . . . Date, 

Received from Mr./Mrs./Miss . . . ..... .. .. ..... . 

the sum of Rupees . . . . . . . . . . . . . . . . . . . . . . . . . . by 



LIST OF JOURNALS, REPORTS OF WHICH ARE 
REPORTED IN RLR 

Indian Law Reports Series-
!. Supreme Courts Reports 
2. I.L.R. Assam 
3. Allahabad 
4. Bombay 
5. Calcutta 
6. Hyderabad 
7. Madhya Bharat 
8. Madras 
9. Mysore 

10. Nagpur 
11. Cuttack 
12. Patna 
13. Pepsu 
14. Punjab 
15. Rajasthan 
16. Trav-Cochin 
17. Jammu and Kashmir Law Reports 

Provincial .Journals. 
18. Ajmere Merwa!a Law Journal .. 
19. Allahabad Law Journal including Revenue Decisions 
20. Allahabad Weekly Report including Revenue Decisions 
21. Revenue Decision .. 
22. Allahabad Criminal Reporter and A.W.R. Supp. 
23. Andhra Law Times. 
24. An. Madras Weukly Notes & Crl 
25. Andhra Weekly Reporter 
26. Kerala Law Journal 
27. Bombay Law Rei;,>r~er . . . . 
'28. Calcutta Weekly Notes including Dacca Reports 
29. Calcutta Law Journal .. 
30. Madhya Bnarat Law Reporter .. 
31. Madhya Bharat Law Journal-including Industrial and 

labour Supplements 
32. Madras Weekly Notes 

Madras Weekly Notes Crimimi1· 
33. Madras Law Journal 
34. Law Weekly . 
35. Mysore Law Journal 
36. Nagpur Law Journal 
37. Cuttack Law Times 
38. Bihar Law Journal Reports 
39. Punjab Law Reporter 
40. Rajasthan Law Weekly Including Revenue Supplements 
41. Saurashtra Law Reporter .. 
42. Kerala Law Times .. 

All India Journals. 
43. All India Reporter 
44. Criminal Law Journal 
45. Dominion Law Reporter 
46. All India Criminal Decisions 
47. Company and Insurance Cases Vols. 
48. Income Tax Reports 
49. Sales Tax Cases 
50. Factories Journal 
51. Labour Law Journal 
52. Labour Appeal Cases 
53. Supreme Court Appeals 
54. Supreme Court Journal 
55. Election Law Reports 
56. Tax · and Commercial Reports 
57. Election Law Reports 

Foreign .Journals 
58. All. E. R. 
59. can. L. R. 
60. Comm. L. R. 
61. Mal. L. J. . . 
62. N. L. R. <Ceylon) 
63. N. Z. L. R. 
64. Pak L. D. . . 
65. Scss. Cases < Scot) 
66. U. S . S. C. R. . . . 

Price 
39-00 
17-50 
9-00 

22-00 • 
15-00 
18-25 
12-00 
12-00 
6-37 
9-00 

10-00 
15-oo 
9-50 
9-00 

12-00 
12-00 
6-00 

6-00 
15-oo 
23-oo 
8-00 

10-00 
14-oo 

lB-oo 
15-oo 
20-oo 
lB-oo 
15-oo 
36-oo 

30-oo 
15-oo 
12-oo 
18-oo 
12-50 
16-oo 
lB-oo 
12-oo 
15-oo 
15-oo 
20-oo 
15-oo 
lB-oo 

ioa_00 
36-oo 
36-oo 
15-oo 
15-oo 
32-oo 
17-oo 
32-oo 
25-oo 
25-oo 
18-oo 
20-00 7-oo 48-oo 

7-oo 

95_')0 
57-oo 

160-00 
44-oo 
31-so 132 -oo 
75_00 
~0-oo 

Granct T --- 5-oo 0
ta1 --------18 ' Go .. a2 
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