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The vast mass of precedents, if reported fully, will cost thousands of
rupees per year. Even the price of the present reported precedents, which is
over two thousand rupees, is not within the reach of ninety per cent. of the
lawyers or even the libraries. Moreover, the lawyers, who have access to reports in
the libraries, can hardly find time to get the necessary points useful for. and
relevant to, the case in hand.

Rubric Law Reports aim at meeting this long-felt want, by reporting the
precedents in a concise, precise, and yet exhaustive, form.

Single starred points (propositions of law) are nowhere available even with
hundred hours’ search. ‘

Single starred points are more than fifty per cent. of non-starred points.

The Series will comprise not only reports but also commentaries on subjects
so far not covered by the All India Reporter, Ltd.
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RUBRIC LAW REPORTS & COMMENTARY ON PENAL CODE

(1) After thirtysix years — planning and conducting All India Reporter
and its publications — I retired in 1957 at the age of 73.

I may be pardoned if I yield to the temptation of quoting what Mr.
Allen Gledhill, the distinguished writer on constitutional law, has observed in
reviewing the publications of AIR ptd. in Vol. 74 of the Law Quarterly Review
(The leading Law Journal of the British Commonwealth) at Page 316—

wTpe case-law for half a century on all statutory penal provisions, and
on many cognate matters, such as malicious prosecution, can easily be ascer-
tained. One cannot but marvel at the industry and wide scope of the activities.
of the authors. Each month, in All India Reporter, they give us an up-to-date
selection of the rulings of all the superior courts in India. They issue monthly
and annual! digests. From time to time they publish valuable encyclopaedic.
commentaries on the more important statutes.

IT IS UNLIKELY THAT IN ANY OTHER COUNTRY IN THE WORLD IS
CASE-LAW COLLECTED AND PIEGON-HOLED IN A WAY WHICH MAKES IT
MORE EASILY AVAILABLE. NO DOUBT THE AUTHORS HAVE A LARGE.
NUMBER OF ASSISTANTS, BUT THE BURDEN OF PLANNING AND SUPER-
VISING THEIR WORK MUST OCCUFPY SO MUCH OF THEIR TIME THAl' ONE.
STSPECTS THAT, LIKE HIM THAT XEEPETH ISRAEL, THEY NEITHER.
SLUMBER NOR SLEEP. THEY ARE ALWAYS WILLING TO EXPERIMENT.”

(2) Rubric Law Reports (R.L.R.) means entire useful and reportable cases of all
countries in which judgments are delivered in English, such as India, Australia,
Canadga, Pakistan, England, America. Each judgment is divided into separate and
distinct propositions of law supported by, and deduced from, extracts from judg-
ments. Arranged in alphabetical order, they constitute an exhaustive collection
of law reports, as well as a digest of propositions of law. The annual index will
locate where a particular point needed by the lawyer can be found from the
monthly parts of the Rubric Law Reports. RL.R. will also report cases relat-
ing to Labour, Revenue, Elections and Sales Tax decided by administrative and
special tribunals.

It is estimated that the number of points in RLR will be treble the number
usually expected and found in the subject indexes of the corresponding Reports..
Specimen of RLR and special features thereof will be found herein.

(3) Complete Manuscripts of the Commentary on Penal Code have beern
prepared with the assistance of Shri. S. C. Joshi (66) Advocate, Supreme Court,

and Shri L. K. Bhide (60), who is well-versed in critical legal work. Specimen
of commentary and its special features will be found herein.

(4) With capital contributed by members of the legal Profession in
the form of non-cumulative 109 dividend carrying preference shares, the
monthly Journal and the commentary on Penal Code and other subjccts not

so far covered by A.LR. commentaries, will be published with A.IR’S punctuality
and quality.

(5) Sure success of the scheme necessitates a definite and quick response-
which alone deserves the exceptional privilege of half price in the price of all the
publications of True Law Series Ltd, to secure which please sign the enclosed
card and post early, Postage will be paid by the company.
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SPECIAL FEATURES OF RUERIC LAW REPORTS
STARRED POINTS (PROPOSITIONS OF LAW) ARE NOWHERE AVAIL-
ABLE EVEN WITH HUNDRED HOURS' SEARCH.
STARRED POINTS ARE MORE THAN FIFTY PER CENT. OF NON-
STARRED POINTS.

(A) Points of Law from all reportable judgments of all countries wherein
judements are delivered in English, such as, Australia, Canada, India, Pakistan,.
England, New Zealand, America, etc.

(B) Points of law are supported by, and deduced from, extracts from judg-
ments and thus their genuineness is assured, making RLR a reliable Report.

(C) Points of law arranged alphabetically under Indian statutory sections..

(D) Cases relating to Labour, Revenue, Elections, Sales-Tax, decided by
Tribunals are also reported.

(E) Ingenious method of numbering the points makes the monthly parts:
permanently useful, as embodying the entire ecase-law-of all the English-speak-
ing countries, for the particular month.

(F) The Annual Index and the consolidated Quinquennial Index will
indicate all points of corresponding year or years, while extracts from judgments
will be found in monthly parts. Similarly Annual and Quinquennial Comparative
Tables for non-R.L.R.=R.LR. will also be given.

(G) Catchwords as are usually found in Digests or reports are followed
by points of law culled out from the relevant extracts.

(H) Extracts from judgments are put in inverted commas, while words
necessary to make the extract easily understandable, are added and indicated
as being of the editors, by putting them in round brackets.

(I) Facility for binding monthly parts in as few or as many volumes as
is felt convenient by the lawyers.

(J) JOURNAL SECTION WILL PROVIDE A FREE FORUM FOR
APPRECIATION AND CRITICISM OF EVERY PUBLICATION RELATING TO
LAW, INCLUDING OUR PUBLICATIONS.

(K) Foreign cases are reported under relevant Indian Statutory headings.

(L) Extra-ordinary concession (half) price of Rs. 4 per month upto 14th
September, 1960.

(M) UNAVAILABILITY IN ANY COUNTRY OF ANY PUBLICATION
SIMILAR TO R.L.R.

(N) Facility for getting certified copy of judgment from Court by indica-
tion of case Number, date of decision and the names of parties.

(0O) Use of special paper known for lightness combined with duxabxut,y

(P) Indication of exact page of report where point will be found.

(Q) Useful and convenient citation indicating State or Country and year
of report of the decision.

(R) Annotations are given to ALR. commentaries and A.ILR. Manual and
Fifty years’ Digest for every point, wherever available, to enable the reader to
get, cognate law in a trice.

(S) Editorial Notes are given where points require elucidation or ecriticism.

(T) Notable points of each month indicated by double-star enabling the
profession to be up-to-date in a minute.

(U) Succinctness of the point, leading to a quicker understanding of the
particular proposition of law.

(V) Previous cases reversed, overruled, or dissented from and distinguisheg
indicated just after completion of point.

(W) Indication of the cross-reference under which the lawyer may
also expect the point, is given immediately after the point but in round brackets.

(X) Anticipating the adoption of the recommendation of the Law Com-
mission for publishing notes of cases and keeping index of points by every High
Court and Supreme Court.

(Y) Citability assured by hundreds of mstances in England & India, where-
in notes of cases. Estates Gazette Digest and even newspapers have been cited.

(Z) RJ.R. contains treble the number of points usually cxpected and
found in corresponding reports.
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SPECIAL FEATURES OF COMMENTARY ON PENAL CODE.

(A) Synopsis of headings of notes on each sectlon facilitating quick search’
for a point.

(B) Mutually exclusive headings obviating the necessity of exhausting
search through the whole of the notes on a section.

(C) Fully apt and suggestive phrasing of the heading of each note.

(D) Exhaustiveness of headings and points—points being culled out from
each relevant judgment specifically for the particular section.

(E) Exhaustiveness of the material for culling out of points—all available
sources tapped by stupendous labour.

(F) Logical sequence of points in the discussion of the topic covered by
the note. :

(G) Avoidance of inclusion of points not relevant to the heading of the
note.

(H) Exhaustive and suggestive subject Index for each volume and con-
solidated Index in the last volume.

(I) Foot-note remarks on particular citations indicating how the point
in the text is affected by the citation.

(J) Indication is given of section, note number and topic at the top of
each page for facility of reference.

(K) Absence of page-numbering for preventing confusion due to change
in page numbers in subsequent editions.

(L) Accuracy of citations assured by giving year and Volume, adopting the
first three letters, like All, Bom., for indicating the Court, giving ‘at page’ of
Report, names of parties and case number whenever available,

(M) Indicating particular page of Report where exactly the point dis-
cussed occurs.

(N) Giving new footnote Numbers for every new Note to prevent errors
usually occurring in citations, owing to adoption of continuous numbers.

(O) Use of special antique paper known for its lightness combined with
durability.

(P) Extraordinary concession. (half) price of Rs. 20 per volume upto
14th September, 1960.

(Q) Adaptations made in the text of sections.

(R) Superior figures to indicate a point not used, as such figures are
necessarily small and difficult to make out.

(S) Decisions tested on first principles.
(T) Copious references to cognate sections and notes given.
(U) Exceptionally clear type making reading easy and comfortable.

.(_V.) Remarks in footnotes amplify and illustrate principles in commentary
and indicate distinguishing features of a case.

(W) Decisions classified under different apt headings.
(X) Principles of law are deduced from vast mass of decisions.
(Y) Table of Cases indicative of entire case-law on the point,.

(Z) Conflict of opinions in the decisions pointed out, discussed and solved.
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CAN RUBRIC LAW REPORTS BE CITED?
Law Reports Act must be repealed—says Law Commission.

Chapter 28 of the report of the Law Commission dated 26th September
1958 is bristling with instances and arguments exposing conclusively the absur-
dity and impossibility of banning citation of unofficial reports. The climax is
reached, ati page 645 in para 42, where they say ‘In view of the recommenda-
tions made by us, The Indian Law Reports Act (1875) will have to be repealed.”
Extracts culled out serially from page 626 to page 645, will show (in a nut-shell)
the gist of the arguments, as also their suggestions for improvement of the pre-
sent system of Law Reporting.

Here I would draw your attention to what Lord Sumner observed in the
House of Lords’ deeision in Palgrave, Brown and Son Ltd. v. S. S. Turid,
LR (1922) 1 AC 397 (413, 414).

Lord Sumner:—. . . “My Lords, all the Courts below have felt themselves
bound to follow and apply the decision of the Court of Appeal in Holman v. Wade
(The Times, May 11, 1877) which your Lordships are free to overrule . . . The
Master of the Rolls, in the Court below, says (1921) P. 149) that Holman v. Wade
is only reported in a most unsatisfactory manner, that is to say, it is only re-
ported as a piece of news in the newspaper............... The difficulty about it is
to ascertain exactly what it decided. As for this, if it had not been reported at
all, it would still have been a decision, which when brought to light by any
means, must have been regarded as authority. I have often wondered what
would happen if some learned and industrious person compiled from the records
and cases lodged by the parties in your Lordships’ House, and the transcripts
of your Lordships’ opinion preserved in the Parliament Office, a selection of ‘Un-
noticed House of Lords Cases.’ The results might be somewhat unexpected but
the decisions themselves, all Courts, your Lordships’ House included, would be
pbound to follow, wherever they applied. As for the actual report in Holman V.
Wade (The Times, May 11, 1877) it turns out, on reference to the original plead-
ings, to be very correct, and I think it is plain what was decided. It is true the
report is very brief, and I wish this model were more often followed. We who

deliver judgments would alone regret it.”
: The specific provision of S. 84 of The Indian Evidence Act says “The Court
shall presume the genuineness of every book purporting to contain reports of
decisions of the Courts of such (any) country” and thus once a decision is pro-
perly produced before a Court, the Court is bound to presume its genuineness
undev this section.

Extracts from the report of the Indian Law €Commission

“The High Courts have gone so far as to characterise refusal on the part
of subordinate courts to follow thefr decisions as being tantamount to
insubordination.” (Page (626)

“(9) As has been pointed out by Justice Cardoze, “The labour of Judges
would be increased to the breaking point if every past decision could be reopened
in every case.” Nature of the Judicial Process, page 144.” (Page 626)

“(11) If the system of precedents being regarded as binding is to prevail
it must inevitably follow that no suggestions as to the restriction on the publica-
tion of reports or the conferring of the right of exclusive citation on an authorised
series of reports can arise. These suggestions ignore the fundamental fact that
the law in a particular matter is what it is not because it has been so reported
to be but because it has been so laid down in the decision of a Judge. In England
it Is “the privilege, if not the duty of a member of the Bar to informt the court
whether as Counsel engaged in the case or as amicus curiae of a relevant deci-
sion whether it has been reported or not; so it is the duty of a Judge to follow
the decision of a competent court whether reported or not; it may well be
that there has not been time to report it.”” Report of the Lord Chancellor's
Committee on Law Reporting, Para. 15. The same is the position in India.”
(Page 629)

“12. If the fact of a judgment being reported or not is irrelevant to its
authority, how could it be urged that judgments reported in a particular series,



6

say, the authorised series should alone have binding authority and not others?
Is a text book writer to ignore decisions which have not been reported in the
authorised series and state the law only in accordance with what is to be
found in that series?

In this connection we may xecall a passage in a judgment delivered by
Justice Niyogi of the Nagpur High Court:

“From the point of view of the judgment becoming a judicial precedent
what is material is the decision in the case; it is the decision and not the
opinion of the Court nor the report of it that makes the precedent. Hence an
unreported case may be cited as an authority. It is the decision which esta-
plishes the precedent and the report but serves as evidence of it.” Vinayak
Shamrao v. Moreshwar, A.LR. 1944 Nagpur 44 at p. 46.

13. The Supreme Court has itself on more than one occasion referred to
its unreported judgments or those of the Privy Council.” (Page 630)

“14. If there is no reason to doubt the correctness of the report the court
would be bound in principle to allow the judgment in an unauthorised report
to be cited for the same reason that it permits a certified copy to be cited.

Turning now to decisions which do not have a binding authority on
the courts in which they are referred to but only persuasive authority the posi-
tion is no different. The value of such decisions lies solely in their reasoning
and that reasoning is no way affected by the fact that the report of the deci-
sion is an authorised one or otherwise, provided the report is an accurate report.

15. Section 38 of the Indian Evidence Act provides inter alia that when
the court has to form an opinion as to a law of any country, any report of a
ruling of the court of such a country contained in a bosk purporting to be a re-
port of such rulings is relevant. It is clear that this provision would enable
unofficial reports of foreign rulings to be cited where the court has to form an
opinion as to question of foreign law. It would, indeed, be curious if, while per-
mitting foreign unofficial reports to be cited, the courts were compelled to
refuse to look at unofficial Indian reports.

16. OUR COURTS HAVE ALWAYS PERMITTED THE CITATION OF
CASES pECIDED IN BRITAIN, AUSTRALIA, CANADA AND UNITED STATES.

These decisions have in our courts only persuasive authority. If we are
not to deny the assistance of this persuasive authority to our courts, would it
be right to prevent our courts from having the benefit of the decisions of
Indian High Courts, merely because they do not happen to be reported in an
official series?

17. Nor would such a prohibition, even if imposed, be workable in practice.

1t would be open to counsel to read parts of a decislon in an unofficial report as a
part of his argument.” (Page 631)

“21. The conclusion is thus irresistible that to permit a system which would
restrict citation to a particular series of law reports and exclude others would
pe destructive of the entire doctrine of precedent as we understand it. In such
a system, a decision would derive its authority not by, reason of its being a deci-
sion of a particular tribunal but from the fact of its having been chosen by the
reporter for inclusion in the authorised series. We repeat and express our con-
currence \fvith the conclusions reached by the Lord Chancellor’s Committee on
this guestion. “To such a proposal or anything like it we are unanimously
opposed. It ignores, as we think, the fundamental fact that the law of Englan:i
is what it s, not because it has heen so reported but because it has been so
decided.” Report of the Lord Chancellor’s Committee on Law Reporting, Para.
15." (Page 633) .

«95. THE PROFESSION AND THE PUBLIC SHOULD BE KEPT INFORMED,
FROM WEEK TO WEEK, OF DECISIONS OF IMPORTANCE BY THE PUBLICA-
TION OF NOTES OF CASES.” (PAGE 637)

«(35) As has been observed by the Committee on Law Reporting in England
«The deeisions of the Court must be open for publication, discussion and
criticism. # # ¥ Nor can a judge by any means deny the right to publish as law,
that which he has decided to be law.” Report of the Lord Chancellor’s Committee
on Law Reporting, para. 16.” (Page 642)
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«40, Though we were at the commencement inclined to favour the sugges-
tion that resirictions should be imposed on the publication of private reperis or
that citation in court should be restricted to a particular series, we feel bound

to reject it.” (Page €44) ,
“42, IN VIEW OF THE RECOMMENDATIONS MADE BY US THE INDIAN
LAW REPORTS ACT (XVIII OF 1875) WILL HAVE TO BE REPEALED.”
43. WE, THEREFORE, RECOMMEND THAT AN INDEX BE MAINTAINED
BY ALL THE HIGH COURTS AND THE SUPREME COURT so that lawyers and
private persons could have access to these indexes and be able to apply for
certified copies of such judgments as they may need for the purposes of the

cases they are interested in.” (Page 645)
CAN DIGESTS OR NOTES BE CITED ?

Why not? Even newspapers have been cited in England. Has not the
House of Lords itself, as shown above, strongly criticised the manner in which
the court of appeal treated the report in The Times newspaper? IN FACT
ESTATE GAZETTE DIGEST, WEEKLY NOTES AND THE LONDON TIMES HAVE
BEEN CITED EVEN DURING THE LAST FOUR YARS. A HUNDRED AND FORTY
SUCH INSTANCES ARE NOTED BELOW. It is worth noting that search for
precedents has taken the lawyer to the last century for arguing cases during
the iast four years, e.g. the Court of Appeal in England in Holiday Fellowship
Ltd. v. Hereford reported in (1959 1 W L R 211 (213) cites Bally v. Plummer
reported in 1879 June 17 Times. The same Court in In re Capelovitch v. Cape-
lovitch reported in (1957) 1 W L R 102 (103) cites Field v. Field reported in
(1877) W N 98. Similarly Harvey v. Crawley reported in (1957) 1 A E R 504 (505)
cites Metropolitan Dist. Ry. Co. v. Burrow reported in (1884) No. 22 Times. Several
such instances will be found in the list given below.

(1959) 2 W.L.R. 324 (326) Cadam v. Beverbrook News Papers Ltd. Cites 1957

April 17 Times—Brine v. National Sporting League. i
{1959) 2 W.L.R. 128 (142, 150-152-153) Mountbatten v. Mountbatten cites 1958

. Nov. 18 Times: Gerrard v. Gerrard. . .
11959) 2 W.L.R. 454 (455) In re Hastings Cites 1958 July 29 Times—E. T. Hastings.
€1959) 2 W.L.R. In re. No. 88 High Road Kilburn 279, 283) Cites 1959 Feb. 4

Times—In re Sunlight House.

C. 4. (1959) 1 W.L.R. 211 (213) Holiday Fellowship Ltd. v. C. .A. Hereford cites

1879 June 17 Times: Ball v. Plummer. j . .

H, L. (1959) 1 W.L.R 284 (285) Wintle v. Nye Cites 1957 Decem. 17 Times Tr.

Court Appeal—Wintle v. Nye. .

H. L. (1959) 1 W.L.R. 284 (285) Wintle v. Nye. Cites 1957 May 21 Times.
(1959) 1 W.L.R. 403 (412) Ryan v. Pilkington C. A. eites (1951) W.N. 355 (356)
. Navarro v. Mosegrand (1951) W. N. 335.
(1959) 1 W.L.R. 403 (412) Ryan v. Pilkington C. A. cites (1948) W.N. 455 Wragg

) v. Lovett.
(1959) 1 W.L.R. 551 (553) Olver v. Hilller cites 1959 Feb, 18 Times Melgrave v.

Finer.
(1956) 1 A E L R 99 (100-115) Mountbatten v. Mountbatten approves Gerrard

v. Gerrard 1958 Nov. 18 Times.
(19597 1 A E L R 411 (415) R v. Jones cites Hilton v. Marshall 1951 W N 81.
(1959) 1 A E L R 464 Independent Television v. I R C cites British India Cor-
poration 1921 W N 220.
(1959) 1 A E L R 527 Re No. 83 High Road Kilburn v. D. D. W. Consolidated
cites Re Sunlight House Times Feb. 4 of 1959=173 Estates Gagzette Digest
311 and also Berkovits and Co. (1956) 167 Estates Gazette Digest 573.
(1959) 1 A E L R 602 (807) Court of Appeal De Jean v. Flescher approves R v.

Adamson, Times 1957 July 16.
(1959) 1 A EL R 689 (690) Ryan v. Pllkington, Court of Appeal approves Navarro

v. Mosegrand (1951) W N 335. .
(1959) 2 AEL R 81 (83) M. & J. S. Properties v. White C. A. cites 108 Law Jour-

. nal page 476 Perjuries .v Panteli.
(1953) 2 A E L R 85 (91) Squares v. Squares approves Mitter v. Mitter Times

1922 May 3 and Saundess v. Saundess 1936 Times Dec, 8.
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(1958) 1 W.L.R. 993 (999) Naker v. J. E. Hopkins cites 1954 The Times April 1
(1954) Zinovieff v. Br. Transport Commission.
(1958) 2. W.L.R. 473 (477 Harvey v. R. G. O’dell Ltd. Cites The Times June 26,
-1956: Br. Transport Commn. v. Ministry of Supply.
Grace Raymer Investment Ltd. v. Waite (1958) 2 W.L.R. 200 (210) cites The
Times May 30, 1957 at P. 15 namely Hitchcock v. Waite.
Grech v. Odhams Press Ltd, (1958) 2 Weekly Law Report 16 (19) cites The Times
1937 April 17 Morris v. Victor Gollancy Ltd.
viscount Simonds L.C. of England in (1958) 2 W.L.R. 11 (15) (17) Lord Morton
at p. (19) (20) and Lord Cohen at (21) in Taylor v. National Assistance
Board have approved Thorogood v. Thorogood 1955 Times Oct. 20 p. 5.

(1958) 1 W.L.R. 480 (483) Footnote 11: Borch v. Borch cites Baguley v. Baguley
1957 Oct. 19. The Times.

(1958) 1 W.L.R. 1098 (1103) Raymond v. Cooke cites John v. Heathe 1958 April
24 Times.

(1958) 1 W.L.R. 980 (981) Borch v. County Motor & Engineering Co. Ltd. (C. A.)
Lord Evershed M.R. Romer Ormerod L JJ. cite Current Law Yearly Digest
1956 Item No. 2245 namely Price v. Price=1954 Feb. 12 Times.

(1958) 1 WLR 519 (521) In re J & P Sussman Ltd. Cites and approves 1911 Dec. 20
Times. In re E. S. Shell & Sons Ltd. It also approves In re L. Industrie
Vrriere Ltd. Reported in 1914 Weekly Notes 222.

¢1958) 2 W.L.R. 725 (728) Mignel Sanchez v. Result (owners) Cites Eyre v. More-
ing (1884) W.N. 58.

(1958) 2 Wlig 755 (158) Hanak v. Grieve (C. A) Cites M’c-Creagh v. Judd 1923.
W.N. .

(1958) 3 W.L.R. 676 (679) In re Royce’s Will Trusts cites In re Brown 1918 W.N.
118.

(1958) 3 W.L.R. 337 (344) (C.A.) Grace Ryemer Trustments Ltd v. Waite Lord
Evershed M.R. Cites Hitchcock v. Waite 1957 May 30 Times.

(1958) 3 W.L.R. 635 (637) Jhones v. Jhones. Lord Merrimen President cites 1950
W.N. 29 Baker v. Baker.

(1958) 3 W.L.R. 635 (637) Jhones v. Jhones Cites Lolley v. Lolley 1958 Oct. 30
Times.

(1958) 3 A E L R 126 (127) Independent Television Authority v. I R C Cites
British India Corporation 1921 W N 220.

(1958) 3 A E L R 140 (141) R v. Me Carfan approves R v. Flaherty Times June
24—-1958.

(1958) 3 A E L R 407 (409) Raymond V. Cook (Court of Appeal) Cites John v.
Heath 1958 Times April 24,

(1958) 3 A E L R 468 (471) S. Riffin v. Squires approves Heath v. Pearson (1957)
Criminal Law Review 195.

(1957) 2 W.L.R. 1007 (1011-(1014) Kelsen V. Imperial Cites (1926) W.N. 336 Gif-
ford v. Dent. -

(1957) 2 W.L.R. Jones v. National 761 (767) C. A. cites 1952 April 8 Harris v
Harris. .

(1957) 2 W.L.R. 189 (191-192-195-197) Denning L.J., Hodson L.J. C.A. cite 1955
Oct. 20 Times: Thorogood v. Thorogood. o

( 1957)( ;8"‘1;"77.)1‘%.1‘11.0298(.103) In re Capelovitch v. Capelovitch cites Field v, Field

1957) 1 W.L.R. 582 (585) Bolam v. Freiern Hospital

‘ Cites H;tc;;or v. Black, The Times 2 July l?1959. FGTEESELE Brnmiiee
1 W.L.R. (222) Key v. K

(1957)T1mes T Gutster Thos s;" v ey and Staples—Cites Hooper v. Hooper, The

1957) 1 W.L.R. 102 (103) In re Capelovitch Decd. Sandels

‘ lem.—{EnRre1 i;glss)c W.N. 202 & (1877) W.N. 98 er?c? : gx?l)glov'mh cltes

(1957) 2 All ER. ott v. Scott X/IX cites Sidney v. ) .

95 October 1950 C.A. HOREY V. Rigsen The Times,

(1957) 3 W.L.R. 1023 (1027) Winchester v. Fleming Cites The Times, March 5
1955. Gottlieb v. Oleiser. ' ’

(1957) 3 W.L.R. 741 (742) Payne v. Cooper Cites (1920) W.N. 200 Kelly v. White

CA
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(1957) 3 W.L.R. 801 (805) Benton v. Benton. Cites (1950) W.N, 200 C.A. Cooper

v. Cooper.
(1957) 3 A.ER. 134 (140) Macalpine v. Macalpine Cites (1949) W.N. 83 Boetcher
v. Boetcher. o

(1957) 3 A.ER. 260 (261) Cockburn v. Cockburn Cites (1935) W.N. 128 In Re.
A Judgment Debtor.

(957) 3 AEE.R. 703 (704) Taylor v. National Assistance B.D. Cites (Oct. 19, 1955)
The Times Thorogood v. Thorogood.

(1957) 1 A.ER. (33) 34 Re Capelovitch’s Estate & WIill Trusts (2) Sandelson v.
Capelovitch & another Cites (187%7) W.N. 98 Field v. Field (1916) W.N. 202
Re. Pimm. :

(1957) 1 A.E.R. 183 (184) Taylor v. National Assistance Board and another Cites

(Oct. 19, 1955), The Times Thorogood v. Thorogood.

(1957 1 A.E.R. 504 (505) Harvey v. Crawley Development Corporation Cites
(1884), The Times Jan. 2¢ R. v. Burrow C.A.

(1957) 1 A.ER. 504 (505) Harvey v. Crawley Development Corpn. Cites (1884)
The Times, Nov. 22, Metropolitan & District Ry Co. v. Burrow.

(1957) 1 A.ER. 629 (630) Re White’s Settlement Trusts Cites (1908) W.N. 161
Re Baker’s Settlement Trusts, Hunt v. Baker.

(1957) 1 A.E.R. 635 Alliance Perpetual Buildings Society v. Belrum Investments
Ltd. & others cites (1914) W.N. 258.

(1957) 2 A.E.R. 14 (31) Wood v. Wood Cites (1949) W.N. 83 Boettcher v. Boettcher
C.A.

(1957) 2 A.E.R. 155 (159) Jones v. National Coal Board Cites (Apr. 9, 1952) The
Times Harris v. Harris C.A.

(1957) 2 AER. 343 (348) Kelsen v. Imperial Tobacco Co. (of Great Britain &
Ireland) Cites (1926) W.N. 336 Gifford v. Dent.

(1957) 2 A.ER. 807 (810) Pigney v.-Pointers Transport Services Ltd. Cites (Oct.
23, 1956),.The Times Cavanagh v. London Transport Executive.

(1956) 3 W.L.R. 8387 (891) Wood v. Wood cites (1949) W.N. 83 Boettcher v.
Boettcher.

(1956) 3 W.L.R. 679 (681) Davies v. British Geon Ltd. cites (1884) W.N. 252 In
re Eversley Hotel Co. C.A.

(1956) 3 W.L.R. 257 (261) In re Callaway Callaway v. Treasury Solicitor cites
(1955) The Times. Nov. 3 In re Merrett’s Settlement Trust.

(1956) 3 W.L.R. 1049 (1051) Robshaw Brothers Ltd. v. Mayer Cites (1921) W.N. 8
In re Suttons Contract.

(1956)"2 W.L.R. 493 (496) In re W. cites (1950) W.N. 22 Chinchen v. Chinchen.

(1956) 2 W.L.R, 299 (304) Elizabeth Anima v. Akwasi Ahyeye W.N. 276 Dashwood

v. Dashwood.

(1956) 2 W.L.R. 299 (304) Elizabeth Anima v. Akwasi Ahyeye (substituted for
Khame Dwaa, decd.) cites 1891 W.N. 170 Australasian Automatic Weigh-
ing Machine Co. v. Walter.

(1956) 2 W.L.R. 735 (738) In re Brabour’s Policies of Assurance Westminster
Bank Ltd. v. Inland Revenue Commissioner cites (1908) W.N. 107 In re
Lingard.

(1956) 2 W.L.R. 888 (890) Smith v. East Elloe Rural District Council Cites (1947)
W.N. 189 Tutin v. North Allerton Urban District Council.

(1956) Wood v. Wood cites (1949) W.N. 83 Boettcher v. Boettcher.

(1956) Davies v. British Geon Ltd. Cites (1884) W.N. 252 In re Eversley Hotel

Co. C.A.
(1956) 1 W.L.R. 277 (278) Suyllivan v. Sullivan cites (1949) W.N. 159 Duffield v.

Duffield. -
(1956) 1 W.L.R. 585 (589) Spring v. National Amalgamated Stevedores & Dockers
Society cites (1955) The Times, July 9, Andrew v. National Union of Public
Employees.
(1956) 1 W.L.R. 1380 (1385) Roe v. Roe Cites (1950) W.N. 200 Cooper v. Cooper.
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(1956) 1 W.L.R. 51 (52) Waldon v. War Office C.A. Cites, The Times, Feb. 8, 1955
Davies v. Fraser & Chalmers Engineering Works.

(1956) 1 W.L.R. 277 (278) Sullivan v. Sullivan Cites (1949) W.N. 159 Dufiield
Duffield. . .

(1956) 1 W.L.R. 277 (279) Sullivan V. Sullivan Cites (1951) W.N. 250 Frampton
v. Frampton.

(1956) 1 W.L.R. 428 (429) Fullerton v. Ryman Cites (1907) W.N. 137 Harrington
v. Ramage.

€1956) 1 WLR. 258 (260) Guiness v. Guiness Cites -
v. Hutchison.

€1956) 1 WLR. 562 (565) Polskie Towhrzystowo Handin Zagranicznego Dla
lektrstechniki 66, Elektrimspolka Zogranic zona Odpowiaddiolnoscia v.
Electric Furnace Co. Ltd. Cites (1875) W.N. 203 Liverpool, Brazil, & River
Plate Steam Navigation Co. V. London & St. Katherine Steam Naviga-
tion Co. C.A. .

€1956) 1 W.L.R. 586 (589) Spring v. National Amalgamated Stevedores & Dockers
Society Cites (1894) W.N. 141 Williams v. Powell.

(1956) 1 W.L.R. 762 (763) In the Estate of Tame, decd. Tyler v. Sweet Love Tame
& Tame cites (1901) W.N. 172 In re. Wrigglesworth, Wilkinson v. Wriggles-
worth.

(1956) 3 A.E.R. 113 (116) Re Bradley (deceased) Bradley v. Barclays Bank Ltd.
cites (1935) W.N. 51 Re Van Oppen Reberts v. Gray.

(1956) 3 A.E.R. 513 (515) Hunt v. Allied Bakeries, Ltd. cites (May 19, 1953), “The
Times” News Paper Arnot v. Ambe Chemical Ltd. .

(1956) 3 A.ER. 645 (648) Wood v. Wood cites (1949) W.N. 83 Boettcher v. Boett-
cher.

(1956) 3 A.E.R. 645 (650) Wood v. Wood cites (1949) W.N. 59, Wood v. Wood

(1956) 3 A.ER. 955 (965 Key v. Key Stamples cites (1953), The Timecs, OCect.
15, P. 2. Hooper v. Hooper.

(1956) 2 A.ER. 232 (233) Fullerton v. Ryman cites (1907) W.N. 137 Harrington
v. Ramage.

(1956) 2 A.E.R. 451 (454) Caliaway v. Treasury Solicitor cites (Nov. 2, 1955) The
Times Re Merrett’s Settlement Trusts. '

( 1956)&2 I?a?vRS 45_5 (469) Taylar (Formerly Kraupl) v. National Assistance Board
656) 2 ABR c;cxety cites Oct. 19, 1855), The Times, Thorogood v. Thorogood.
1 o -E.R. 630 (633) Beigan v. Beigan cites (194%) W.N. 225 Pearson v. Pear-
(1956)2 ;7AI.{‘%RC‘. .‘ga (217) Amon v. Rappael Tuck & Sons Ltd. cites (1924) W.N.

o10gaT 1 AE(I){ 382"(2:1386 9‘_/. Frampton, Knight & Clayton.
LR, )R - 3 5 i
Chinchen, e W. and Another cites (1950) W.N. 22 Chinchen v.
(195
z 1352; 11 AAEEPR 6(;3 (608) Thompson v. Thompson cites (Feb. 9, 1956), The Times.
Educa..ti.or.l 53 (R. v. State Sub-Committee of London County Council’s
(1949 WNC(z)igngttei and another Ex parte Schonfeld & -ethers cites
. N ractice Notes )
(1956) 1 AER. 185 (786) In . o 5 -
bli!‘t()n 7. Warburton‘gram v. Ingram cites (July, 19, 1953) The Times, War-
AER. :
(1956)The Tilf\icsa((};’v[a(sog; ix;éaénd Revenue Commissioner v. Hambroo v. Cites
, ), Bushe V.R
AER. .
‘1956)('1£‘eb. ) f95556)sn']1:'11:h v. East Elloe Rural District Council & others Cites
Governn{ent. ¢ Times Richardson v. Minister of Housing & Local

(1955) 3 W.LR. 72 (80) J_p.C, _ -
Alhadefl C.A. v. J—AF. cites (1951) W.N. 367 Alhadeff v.

(1955) 3 W.L.R. 347 (350) National Assistance Board v. Par 3 =
Times Apr. 5 Chapman. v, Oluprasn, . Parkes Cites (1951) The

(1955) 3 W.L.R. 954 (996) Eaves v. Eaves & Powell cites (18 'N. 5 "y
wood v. Magniac. 92) W.N. 54 Dash

V.

(1951) W.N, 296 Hutchison
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£1955) 3 W.L.R. 162 (170) Knott v. Knott cites The Times, Dec. 5, 1919 Hadden

v. Hadden.

(1955) 3 W.L.R. 596 (598) Gibbens v. Kahl cites (1955) The Tunes, March 3,
Marson v. Thompson.

(1955) 3 W.L.R. 108 (118) Thynne v. Thynne cites (1948) W.N. 238 Reder v. Reder.

€1955) 3 W.L.R. 145 (147) Lake v. Lake cites (1922) W.N. 124 Tindall v. Wright.

{1955) 3 W.L.R. 231 (243) Pilcher v. Plicher cites (1949) W.N. 59 Wood v. Wood.

(1955) 2 W.L.R. 463 (469) Martell Pothers v. Consett Iron Co. Ltd. Cites (1948)
W.N. 352 Brocket v. Laton Corporation C.A.

{1955) 2 W.L.R. 264 (251) S. v. S. (Orsee) cites (1949) W.N. 250 Morgan v. Morgan.

(1955) 2 W.L.R. 273 (274) Regina v. Onufacjezyk cites (1875) The Times, Aug.

8, 1875 R. v. Armstrong C.A.

(1955) 2 W.L.R. 256 (263) In Re. Harrison’s Settlement Harryson v. Harrison
cites (1887) W.N. 231 In re Evans v. Thomas C.A.

(1955) 1 W.L.R. 309 (316) Wells King v. Wells—King cltes (1951) W.N. 367
Alhadeff v. Alhadeff.

(1955) 1 WL.R. 163 (165) In re Caston Cushioning Ltd. cites (1894) W.N. 111 In
re Blocwich Iron & Steel Company.

(1955) 1. W.L.R. 531 (538) Forbes v. Forbes cites (1919) The Times, Dec. 5 Had-
den v. Hadden.

11955) 1 W.L.R. 88 (90) In re East Yorkshire Gravel Co. Ltd’s Application cites
(1924) W.N. 257 In re Nnuuery Colliery Co.’s Application.

(1955) 1 W.L.R. 1005 (1007) Creed v. Mc. Gcoch & Sons Ltd. cites (1955) The
Times, Feb. 23 Sullivan v. Lipton.

{1955) 1 W.L.R. 1068 (1069) Penfold v. Pearlberg cites (1930) W.N. 20¢ Tydir
Accumulator Co. Ltd. v. China Mutual Steam Navigation Co. Ltd.

(1955) 1 W.L.R. 1037 (1044) In re Rumbally Decd. Sherlock & other v. Allan
& other cites (1911) The Times, Feb. 17 In re Van Wart. -

11955) 1 W.L.R. 1275 (1285) Stainer v. Tragett cites (1884) W.N. 17 Wagslail v.
Jacobewitz C.A.

(1955) 1 W.L.R. 351 Parish v. Birch Bros (Dover) Ltd., Cites (1937} W.N. 3860
Walton v. Rikob.

{1955) 1 W.L.R. 669 (672) Carpenter v. Carpenter, Holden Intervening cites (1953)
The Times, July 10 C.A. Warburton v. Warburton,

(1955) 1 A.ELL.R. 1007 Cites 1955 Feb. 23 Times.

(1855) 1 A.EL:R. 1275 (1285): Cites (1884) WJN. 17

{1955) 1 AEL.R. 669 (672): Cites (1953) Times July 10.

(1955) 1 AEL.R. 1037 (1044): Cites (1911) Times Feb. 17.

{1955) 1 A.EL.R. 531 (538): Cites (1919) Times Dec. 5.

{1955) 1 A.E.L.R. 309 (316): Cites 1951 W.N.—367.

ARE NOTES OF CASES CITED IN INDIAN REPORTS?

In spite of the Law Reports Act, even in Indian Reports, notes of un-
reported cases have been freely cited. It is worth noting that notes of unreported
cases' (NUC) published in 1955 by me in AIR have been not only cited in more
than 50 cases but the Division Benches of the Allahabad, Assam, Himachal Pra-
desh, Hyderabad, Orissa, Patna and Punjab High Courts have avproved and
relied on these notes. Further the Calcutta, Patna and Punjab High Courts
refer to these notes as “Reports in substance”; e.g. see AIR 1960 Cal 138 (Pr 9—
AIR 1959 Punj 578 (Pr 2)—AIR 1957 Pat 121 (Pr 11)—AIR 1959 All 540 (Pr 9 &
19) (FB)—AIR 1957 All 782 (Pr T)—AIR 1957 ARl 63 (Pr 30)—AIR 1960 Assam 45
(Pr T'—AIR 1957 Him Pra 5 (Pr 4)—AIR 1955 Hyd 260 (Pr 2)—AIR 1959 Orissa

179 (Pr 16)—AIR 1948 Cal 182 (184).

AIR 1958 SC 353 (Pr 20) AIR 1959 All 540 (Prs 9 & 19)
AIR 1960 Cal 138 (Pr &) AIR 1859 Andh Pra 534 (Pr 8)
AIR 1960 Cal 40 (Pr 14 AIR 1959 Madh Pra 7 (Pr 2»
AIR 1960 Mad 27 (Pr 11 AIR 1959 Madh Pra, 333 (Pr 3)
AIR 1960 Ker 83 (Pr 3) AIR 1959 Mad 339 (Pr §)
AIR 1960 Assam 45 (Pr 7) AIR 1959 Orissa 167 (pr )
AIR 1960 Ker 145 (Pr 5) AIR 1959 Orissa 179 (pPr 16)

AIR 1959 All 518 (Pr 20) AIR 1959 Pat 489 (Pr 3)



AIR 1959 Punj 503 (Pr 11)

AIR 1959 Punj 578 (Pr 2)

1959 Punj LR 609 (614)

AIR 1958 Him Pra 14 (Pr 5 and 6)

AIR 1958 Orissa 26 (Pr 15)

1958 ALJ 660 (668)

AIR 1958 Raj 239 (Pr 6)=ILR (1959)
9 Raj 594 (597)

AIR 1957 All 53 (Pr 13)

AIR 1957 All 782 (Pr 1)

AIR 1957 Him Pra 5 (Pr 4)

AIR 1957 Mani 23 (Pr 6)

AIR 1957 Pat 121 (Pr 11)

AIR 1957 Trip 47 (Pr 6)

AIR 1956 Ajmer 49 (Pr 3)

AIR 1956 Ajmer 55 (Pr 5)

AIR 1956 All 63 (Pr 22)

AIR 1956 All 234 (Pr 9)

AIR 1956 All 619 (Pr 10 and 32 and 33)

AIR 1956 Mani 25 (Pr 25)

AIR 1956 Madh B LJ 1275 (1278)

AIR 1956 Mani 31 (Pr 1)

AIR 1956 Orissa 142 (Pr 6)

AIR 1955 Him Pra 25 (Pr 5)

AIR 1955 Hyd 260 (Pr 2)

AIR 1955 J and K 9 (Pr 12)

AIR 1955 Madh B 188 (Pr 8)

AIR 1955 Trip 33 (Pr 5)

Suit No. 2276 of 1952 Dated 18-7-56
(Cal) (Pr 87)

S A 28 of 1953 Dated 23-5-56 (Him
Pra)

Cr. A. No. 3 of 1956 Dated 2-5-56
(Tripura)

Mis. S. A. 13 of 1955 Dated 7-12-55
(Tripura)

Instances of such citations (prior to
1955) by High Courts numbering 2
couple of hundreds are given below.
AIR 1951 Ajmer 79 (2) (Pr 5)

AIR 1950 Cal 161 ¢163)=54 C WN 207.

AIR 1950 E P 20 (21).

IL R (1850) 1 Cal 371 (372).

IL R (1945) 2 Cal 405 (444).

AIR 1949 Pat 4726 Pat 479=49Cr L J
612, Ray J.

AIR 1948 Cal 182 (184).

I L R (1948) Bom 223 (244, 259).

AIR 1947 Pat 47=25 Pat 311 (316)=

13 B R 314=229 Ind Cas 348, Fazl Ali

C.J.

I L R (1946) 1 Cal 355 (357).

AIR 1945 Cal 24=ILR (1945) 1 Cal
556 (562)—=48 C W N 837=221 Ind
Cas 490, Sharpe J.

AIR 1944 Cal 310 (312)=ILR (1944)
2 Cal 263=48 Cal W N 321, Mitter
and Blank JJ.

AIR 1944 Cal 118 (119)

1944 A L J 182.

AIR 1943 Oudh 280=1943 O WN C C
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202=1943 All W R € C 49=207 Ind
Cas 374=1943 O A C C 123=44 Cr
L J 640 Ghulam Hasan J.

AIR 1942 Cal 401 (403)=ILR (1942)
2Cal 13=75 C L J 139—46 Cal W N
317=201 Ind Cas 588, Akram J.

15 Luck 703 (712).

AIR 1940 Cal 540 (542)=I L R (1940)
1 Cal 519—=44 Cal W N 677=191 Ind
Cas 154=42 Cri L. J 87, Sen J.

AIR 1939 Cal 28 (29).

AIR 1939 Pat 467 (473)

IL R (1937) 2 Cal 373 (379).

18 P L T 559 (561).

AIR 1937 Pat 224 (225)

12 Luck 526 (530).

ILR (1937) (Nag 236 (239).

12 Rang 355 (362).

AIR 1934 P 53 (54).

61 C 607 (625).

60 Cal 1181 (1187)=54 Cal L J 596
(598).

AIR 1933 Cal 870 (873)=38 C W N 25

=61 Cal 155=1933 Cr C 1481 Lort
Williams and MceNair JJ

60 C 384 (386).

60 Cal 630 (633).

37 C W N 301 (304).
54 All 379 (383).
59 C 709 (716).
AIR 1934 Rang 292 (294)
13 L 233 (234, 238).
25 S L R 59 (61).
10 Pat 264 (271).
52 C L J 68 (70).
11 Lah 111 (114),
53 C L J 326 (327).
8 Pat 251 (258).

AI}Z 1929 Cal 645=125 1C 101, Mitter

AJIR. 1929 Ca) 687=57 Cal 789 (793).
122 I C 298 (299).

56 Cal 723 (729).

32CWN g3 (100).

112 1 C 187 (788).

5 R 172 (174).

51 All 467 (469).

32C W N 132 (133).

32C W N 93 (101).

29 Bom L R 1470.

31 C W N 258 (261).

50 All 113 (115)

101 I C 1755 (755).

29 Bom L R 204 (205).

AIR 1927 Cal 84=97 I C 879 (831).
31 C W N 215 (218).

98 I C 164 (165).

30 C W N 494 (496).

30 C W N 850 (853).

21 N L R 111 (116).



52 C 670 (674).

42 C L J 74 (76).

2 R 673 (677).

78 I C 330 (333).

5 L 429 (439).

3 Pat 1 (35).

ATR 1924 Pat 513 (514).

51 Cal 347 (352).

28 C W N 845 847 (848).

28 C W N 377 (382).

28 C W N 552 (553).

1924 Cal 446 (448).

27 C W N 888 (892).

38 C L J 147 (148).

AIR 1924 Nag 22=76 I C 327. Hallifax
A.J. C.

51 Cal 418 (430).

35 Cal L J 493 (497).

50 Cal 872 (877).

AIR 1923 Cal 615=27 C W N 521="77
Ind Cas 364, Chatterjee and Cuming

JJ.

55 I C 48 (50).

27 C W N 315 (316).

11 L B R 398 (406). N

36 C L. J 389 (391).

18 NL R 178 (181).

1922 P H C C 218 (222). .

AIR 1922 Cal 77 (18)=68 I C 109,
Newbould and Panton JJ.

1 Pat 5 (13), Jwala Prasad J.

18 NL R 42 (43).

1 Pat 251 (253).

AIR 1922 Pat 564 (565)=68 I C 44—
23Cr L J 508=3 P L T 484, Adami J.

49 Cal 538 (542).

I8 NLR 109 (110).

18 NLR 111 (113).

44 All 401 (402).

(1921) 61 I C 516 (517).

25 C W N 178 (182).

25.C W N 717 (719).

48 C 184 (254) 2 PL T 6 (7).

48 C 184 (254).

2PLTG6 (D
48 C 518 (521).

AIR 1921 Cal 30 (33)

AIR 1921 Pat 166 (2) (163)=2 Pat
L T 16=61 Ind Cas 51=22 Cri L. J
323=1921 P H C C 112, Jwala Pra-
sad J.

47 Cal 125 (128).

47 Cal 115 (122).

54 Cal 757 (758).

58 Ind Cas 459 (461).

1920 P H C C 83.

5 PLJ 39 (42).

23 C W N 435 (438).

AIR 1922 Lah 85 (85)

[—y
w

L J 207 (209).
N 201 (206).
6

N

w
W N 513 (515).
L J 682 (689).
W N 956 (958).
W N 972 (976).
al 730 (737).
W N 145 (147).
W N

N

@ W
"UOO"U

N DN W D
[SCIRN]

323 (324).
790 (792).
363 (366).
4 (814).
R 71 (73). .
J 457 (459. 467, 470),
1 332 (386).
N L R 176 (178),
AIR 1919 Lah 106 (103).
AIR 1915 Cal 276 (277).
(399).
AIR 1916 Lah 74 (75).
AIR 1915 All 397=38 All 7
19 C W N 1169 (1171, 1172).
18 C W N 103 (105).
(1914) 7 L B R 84, Hartnoll J.
19 C W N 359 (360).
(1913) 17 C W N 889 (910).
(1913 17 C W N 613 (615).
(1913) 17 C W N 108 (111, 112).
(1912) 16 C W N 802=39 Cal 1010
(1015).
(1912) 15 C L J 621 (624).
(1912) 16 C W N 777 (718).
(1911) 20 M L J 400 (402).
1911 11 I C 84 (85) (Cal).
(1911) 15 C W N 703 (704).
(1911) 15 C W N 249 (253).
(1911) 15 C W N 218 (219).
(1910) 56 I C 385 (386) Cal.

(1910) 5 I C 327 (329) (Cal).
37 C 637 (692) =14 Cal W N

! (RSN
aaaoaaaQaa
B oo

o N O 1o
el B e g b
O’UL"
Nr{w
Lo

(1910)

779.
(1910) 7 I C 720 (721) (Cal).
(1910) 11 C L J 86=5 I C 305 (305).
(1910) 6 N L R 27 (29).
(1910) 14 C W N 71 (73).
(1910) 14 C W N 884 (887).
(1910) 37 Cal 30 (40).
(1910) 12 C L J 410 (419).
(1910) 5 I C 385 (386) (Cal).
(1910) 7 I C 886 (888) (Cal).
(1909) 13 C W N N 630 (631-662).
(19089 10 C L J 91 (95).
(1909) 2 I C 623 (624) (AID.
(1909) 3 I C 291 (297) (Cab.
(1909) 4 I C 1013 (1020).
(1909) 11 Bombay L R 177 (187,
(1809) 5 N L R 189 (192).
(1909) 13 C W N 224 (225).
(1909) 10 C L J 115 (117).

The practice of citing notes of cases is hallowed by long usage as will
be seen from the following instances wherein the House of Lords in 1922 the
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Privy Council in 1935, the Court of Appeal in-England in 1954, and the:Supreme

Court in 1852, followed the usage.- . )

(A) (i522) T A C 397 (413, 414) Palerave, Brown and Son Ltd, V. 8. S. Turid.
L. R.

(B) 62 Ind. App. 129 (138)=AIR 1935 PC 89 (91).

(C) (1954) 70. Law Q R 246 (247, 248) “Notes of Cases in ‘Current Law' have
from time time been cited in the ‘Court of Appeal, e.z., by Evershed
MR. in Hallwood Estate, Ltd. v. Flack. (1950) 66 (2) T. L. R. 368 at 375."

(D) 1958 S.C. 353 (pr. 20) (AIR V. 45 CN 57).

I would conclude by quoting (1954) 70 LAW Q R pages (247, 248).

“aAnother instance of notes being referred to is provided by Lockwood v.
Lowe, decided in March, 1953. The reserved judgment of the Court of Appeal
was ignored by the usual law reports, but was preserved in shortened form by
the Times Newspaper and the Estates Gazette (Times, April 1, 1953; 161 E. G.
73). In Isaacs v. Titus, (1954) 1 W.L.R. 398, the same point of law arose for
decision, and Denning L.J. observed that it was “a fortunate thing that the
reserved decision in Leckwood v. Lowe-was-noticed in the Times Newspaper,
Because it was not reported in any regular series of reports” (The Times, Janu-
ary 27. 1954).

“These notes enabled Palmer v. Young, 1684) to bhe reported for the first
time meore than two centuries after it had been decided. Sec (1903) 2 Ch. 65n.”

“For many years past the Courts have often not only permitted notes
from the Estates Gazette Digest to be cited, but also have held such decisions
to he binding: See the instances collected in Megarry’s Rent Acts (7th Edn.
1953), p. 1xx. When from these instances and from (1948) 2 K.B. 253 and'
¢1953) 2 Q.B. 163 it is observed that the law reports show that Lord Hanworth
M.R.. Sir Raymond Evershed M.R. and Roche, Sir Mark Romer, Scrutton, Greer.
Slesser, Scott, Clauson, Finlay, Tucktz_l‘. Bucknlill, Asquith, Birkett a:nd Sh:
Charles Romer L.JJ. have all either cited cases from the Estates Gazette or
concurred in judgments which have done so (sometimes to announce that 2
case so cited was binding on them) it seems a little late in the day to say that
such cases ought not to be cited to the Court of Appeal.”

WHAT WILL RUBRIC LAW REPORTS DO?
Explanation.

It is our hope that the information contained herein will convince you

that Rubric Law Reports is an indispensable advisory and research tool, '

The knowledge the Chief Editor has gained through a lifetime devoied
exclusively to the production of legal publications is concentrated in Rubric
Law Reports.

Wearisome and time-consuming search for “elusive precedent” will be
unknown to the R. L. R. owner. In 3 few minutes the accurate answer to any
problem can be found in the R. L. R. if 1t Is ever solved by judicial precedent.

One of the most difficult tasks confronting the lawyer is that of readine
long passages of judgments and reducing them to g prevailing rule whic}:
will be acceptable to the court as a quotable conclusion. '

No such task confronts the owner of RLR. because the prevailing rule
is stated In every point of law.

Extracts are almost wholly in the LANGUAGE OF THE jyupggs

The editors recognizing the importance in legal research of accurate
end exhaustive cross references, have perfected a system which hag heen strlct;
followed in producing Rubric Law Reports. y

As a result, R. L. R. is replete with cross references afforqj 5 .
access ot only to all related matter within the title liself b&"ig“;fh;‘:';}f;““"

The importance of this feature cannot be overestimated since thesef:éss
references are your safeguard against the possibility of overlooking any h'IS.
of law bearing upon your particular question. = phase

The owner of RL.R. possesses the lawyer’s most indis . .
tool—a current legal encyclopaedia which will be accepted a: p;?ts;gﬁ Wl())rkln‘gi
highest courts and cited and quoted countless number of times by oug i OLé
e, learne

The prestige which the chief cditor enjoys among the members of leal

. o
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profession of the nation is best illustrated by the expressions of commendation
appearing in 74 Law Quarterly Review quoted at p. 2.

with R.L.R. at your elbow you will have at your instant com_mgnd a
book which will answer any question that can arise in your practice if it has
ever heen adjudicated by a court of record.

Why then not avail yourself of this essential research tool which you may
acquirc at such a low price?

EXTRAORDINARY CONCESSION

The present price of the Rubric Law Reports is Rs. 96/- per year or
Rs. 8/- per month. Postage and Sales Tax extra.

The present price of other publications of T.L.S. Ltd. is Rs. 40,/- per volunic
of the usual size. Postage and Sales Tax extra.

2. The success of the present undertaking is assessed by the quick
response it receives from the legal profession. The same deserves extraordinary
concessions offered below.

3. If the enclosed card is duly signed agreeing to subscribe to the R.L.R.
and the other publications of T.L.S. Ltd. and posted before 14th September 1960,
then on receipt of the post card by T.L.S. Ltd, you will be enrolled as such
subscriber and :

(i) The signatory will be entitled to Rubric Law Reports at half their
published prices and

(i) The signatory will be entitled to Penal Code and all future publica-
tions of True Law Series Ltd. at half their published price.

ADVANCE CALL

4. If five 109 Non Cumulative preference shares of T.L.S. Ltd. are sub-
scribed and Rs. 475/- being the full amount of the balance due on the said
shares are paid as advance call.

(a) The shareholders will be entitled to get Rs. 47 nP. 50 as interest (ie.
ten per cent on Rs. 475/~ paid as advance call by appropriating the same twoards
payment of the subscription of RL.R. fixed from time to time or by appro-
gl‘rifg.ng the said Rs. 47 nP. 50 towards payment of any of the publications of the

LS. Ltd.

or alternatively

(b) The shareholders will be entitled to be paid 69 interest in cash on the.
amount of the advance call paid by them.

(5) You have the option to choose at any time and from time to time
whether you want payment of interest on advance call as stated in (a) or (b)
ahove.

(6) The amount of 95%¢ on each share ie. Rs. 475/~ on five shares will
be accepted as advance call under S. 92 of the Comnpanies Act 1956 and Art. 18
of the Company. Tne amount paid shall he appropriated only towards calls
made at any time by the Company, the Board of Directors, the legal represen-
tatives of the Company and/or the Court. This shall not be treated as loan
repayable by the Company but shall be treated as paid on the share within the
meaning and for the purpose of Sec. 426(d) of the Companies Act. This shall
be taken into account for the purpose of final adjustment of the rights of the
contributories amongst themselves under Sec. 426 of the Companies Act.

(7) If a preference shareholder is a subscriber of RL.R. then the Com-
pany shall have the right to appropriate for fifty years the amount of divi-
dends at 105 per annum payable on the application money of 5¢; paid on the
preference shares, in full satisfaction of the expenses incurred by the company
on postage for dispatching the R.L.R. Reports and the preference shareholders
shall be deemed to have agreed to such appropriation.



SPECIMEN OF RUBRIC LAW REPORTS
CASES REPORTED HEREIN.

(1) A.LR. 1859 Sup. Cou. 896 (899. 901)

2) A.LR. 1959 All 607 (608, 610)

{3) A.LR. 1359 Bom. 437 (4-12‘, 413

(1) ALR. 1959 Bom. 443 (446, 443)

(5) A.LR. 1959 Tripura 41 (44, 15)

(6) (1939) 57 All L.J. 343 (347, 248

(7) (1959) 1 An. W.R. 7(10) (Andh: H.C.)

(8) (1859) 1 An. W.R. 363 (364, 365)

(9) (1959) 63 C.W.N. 666 (673, 671

(19) (1959) 35 LT.R. 633 (638) (Dacca)

(10:1) (1959) 1 LL.J. 194 (196) (Bom)

(11) (1959) 1 L.L.J. 198 (201, 202) (Kerala)

(12) (1959) N.LJ. 22 (25 & 26) (Bom.,

(13) (1959) N.L.J. 26 (30) (Bom.__\

(14) (1959) N.L.J. 22 (24) (Bom.)

(15) (1959) N.Z.L.R. 606 (6-07,_608)

(16) A.LR. 1959 An. Pra. 545 (546)

(17) (1959) N.Z.LR. 487 (490, 491) (Q,A,)

(18) (1959) 11 P.L.D. (Dacea) 192 (193)

(19) (1959) 11 P.LD. (Peshawar) 34 _(44)

(20) (1959) 11 P.L.D. 62 (64, 66, 67) (Privy Council
Case from Jamaica)

(1958) 1 All E. R. 73, (74, 76) (Ch. D.)

(1958) 1 All E. R. 81 (82, 85, 93, 94)

(1958) 1 All E. R. 494 (499) (Q. B. D.)
(1958) 1 All E. R. 72%0(7%978;34) —T
3 . R. 2, .C.
et & Al B from British Guiana)

(1958) 3 All E. R. 3‘;)‘;1‘, (3:3')' i e

4 2 A >
(1958) 3 All E. R. (405 AL
1958) 3 All E. R. 657 (658) (C. C. C.)
((1958)) 9 C.L.R.1 (5 & 6) (Australian H.C)

1)
{22)
(23)
(24)
@5)

(26)
20

(28)
(29)

(1957-58) 99 C. L. R. 94 (36 to 99, 101'10?05?

(1958) N. Z. L. R. 767 (771) (772)
(1958) N. Z. L. R. 609 (612, 613) (New Zealand
Sup. Cou.)
(1958) N. Z. L. R. 912 (918, 921, 925, 926)
g (New Zealand Sup. Cou.)
(1958) 10 P. L. D. Daceca 8 (12, 13
(1958) 10 P. L. D. Lahore 1 (1%)
{1958) 10 P. L. D. Lahore 22 (37, 28)
(1958) 10 P. L. D. Lahore 260 (282)
(1958) 10 P. L. D. 319 (323) (Lahore)
(1958) 10 P. L. D. Lahore 345 (358)
(1958) 10 P. L. D. Lahore 366 (369)
(1956) (1957) 97 C. L. R. 71 (82-85)
Austr. H. C.)
(1857) 97 C. L. R. 337 (342, 343) (Austr. H. C.)
(1956) 1 L ed 2d 765 (769) (American S.C.)
(1956) 1 L ed 2d 1485 (1490) (American S.C.)
(1951) 2 Al E. R. 473 (England)
(1960) 61 N.L.R. 302, (303, 304) (Ceylon)
1959 Ex. C. R. (Canada) 248 (249 to 256)
(1959) S.C.R. (Canada) 404 (409)
(1860) 61 N.L.R. 320 (321 to 325) (Ceylon).
(1958) N.Z.L.R. 1106 (1108, 1109).
(1959) 29 Com. Cas. 305 (319)
1 Led 241 (7, 8 10, 14-16)
(1857) 97 C.L.R. 279 (293-94)
(1957) 97 C.L.R. 289 (298, 299)
(1958) 3 A.E.R. 285 (293-29G)
(1959) 11 P.L.D. 627 (635)
(1956) 1 L ed 24 1488 (1508)
(1959) N.Z.LR. 540 (544)

(34)
(35)
(36)
(37)
(38)
(39)
(40
(41)

(42)
(43)
(44)
(45)
(46)
(47)
(48)
(49)
(50)
{51)
{52)
(53)
154)
(55)
(56)
(57)
(58)

ANDHRA TENANCY ACT (18 OF 1956), SECS. 6
& 16(1) — OBJECTS —

Affording protection to the tenant by giving
security of tenure, and providing for collectiotrsx
only of fair rents notwithstanding agreemenm
between the parties to the contrary, form the mt?he
purposes of this Act — Initially Tahsildar is e
only authority empowered to determine fair ren

«THE MAIN purpose and intendment of the Act
is, firstly, to give protection to the cultivating
tenants by giving them a seurity of tenure in the
manner provided, and, secondly, to provide for the
collection only of fair rents, noLwithst,andu,l.g
agreements to the contrary hetween the parties.

“Having regard to the scheme and intendment
of the Act and the express provision contained in
section 6 read with section 16(1); 1t is obvious that

the only authority to determine the question of’

fair rent is Tahsildar initially.”—C. R. P. No. 652
of 1958: D/- 30-8-1958: Karumurl Venkata Rama-
nadham v. Devalla Venkataratnam: (1959) I An.
w. R. 7 (10) (Andh.). =1 RLR 1.

R. J.

% ARBITRATION ACT (10 OF 1940), S. 30 —
MISCONDUCT, WHAT CONSTITUTES (English
Case.) —

1t is a ‘misconduct’ if an arbitrator taxes
evidence or hears argument on behalf of
one party in the absence of the other.
Whether in fact arb_ltrator was or was not in-
fluenced by such evidence or argument in the
making of the award is immaterial. This rule
applies even to the case of evidence given by a

disinterested stranger — (Natural
(Words & Phrases — “Misconduct”) —

“IT DOES tend to appear to tend to an unjust
award if the arbitral tribunal reccives evidence or
argument in the absence of the parties. There is
ample authority, extending over 150 years, from
Lord Eldon, L.C.. in Walker v. Frobisher ( (1801)
C Ves. 70) decided in 1801, to Croom-Johnson, J..
in Re Fuerst Bros. ( (1951) 1 Lloyd's Rep. 429)
decided in 1951, that it is misconduct for an arbi-
trator to hear evidence or receive argument on
behalf of one party in the absence of the other;
or, as I prefer to put it, the court wll not imply
a term permitting him to do so; and there is also
ample authority that where evidence or argument
is so recelved it is immaterial whether it in fact
affected the arbitrator’s decision, The rule that an
arbitrator must not receive eviderice or argument
in the absence of one of the parties, whether it
pe regarded as misconduct’ or as a term to be
implied in the arbitration agreement, applies even
to evidence or argument given, not on behalf of
either of the parties, hut by a disinterested stran-
ger; see Royal Commission opn Sugar Supply V.
Kwik-Hoo-Tong Trading Society (1922), 38 T.L.R.
684)." D/-10-2-1958: London Export Corporation,
Ltd. v. Jubilee Coffee Roasting Co. Ltd., (1958) 1
All ER. 484 (499) (Eng.) =1 RLR 2.
Anno: AIR Man. Arbitration Act (10 of 19401
S 30 N. 8: AIR Com. Const. of India Art, 226
N. 59.
S. R. L

* BERAR REGULATION OF AGRICULTURAL
LEASES ACT, SEC. 9(1) AND S. 9(2) — TELE-
GRAPHIC NOTICE —

Notice sent telegraphically by the guardian

Justice) —

1P1



1RLR3

of the minor satisfying the requiréments of
Sec. 9(1) and Sec. 9(2) is a valid notice
in  writing. Telegraphic notice is presumed
to have been signed by the sender. A second notice
given under different conditions is not invalid
merely because the first notice is invalid — (Evi-
dence Act (1 of 1872), Sec. 114).

“THE NOTICE in question is certainly a notice
in writing though sent telegraphically and, it ful-
fills all the requirements of a valid notice under
Section 9(1) and (2). The telegraphic notice must
be presumed to have been signed by the guardian
of the minor appellant.”

“The second notice given in 1954 in entirely
different circumstances was not invalid merely
because the previous notice given in 1952 was held
to be invalid."—Rev. A. No. 296/51-B of 1956: D/-
26-11-1958: Vithal Baba v. Appa Shivling, (1959)
N. L. J. 26 (26, 30) (Bom.). =X RLR 3.

Arlno: AIR Com. Evidence Act Sec. 114 N. 44
S.R.I

OF AGRICULTURAL
CULTIVATION,

BERAR REGULATION
LEASES ACT, S. 9(6) —
WHAT CONSTITUTES —

The word “landholder” means the original
lessor and not the transferee — The sub-section
correspondents to Sec. 37 of the Bombay Tenancy
and Agricultural Lands Act, except for difference

in period — (Bombay Tenancy and Agricultural
Lands Act, S. 37) — (Words and phrases —
“Landholder”) —

“THE PROVISIONS of sub-section (6) of sec-
tion 9 of the Berar Act are in pari materia with
those of section 37 of the Bombay Tenancy and
Agricultural Lands Act, except for difference in
the period prescribed.” A

“The cultivation carried on by the purchaser
from the landholder cannot be construed as
cultivation by the ‘landholder’ within the meaning
of sub-section (6) of section 9 of the Berar
Regulation of Agricultural Leases Act, especially
in view of the fact that the expression ‘land-
holder’ is qualified by the words ‘if on re-entering
upon any land after termination of the lease of
a protected lessee in accordance with this section’
which clearly shows that the expression ‘land-
holder’ has 'a reference to the person who has
terminated the lease under sub-section (6) of
section 9 and who has re-entered upon the land
after such termination. Rev. A. Nos. 90 and
95/51-v of 1958: D/- 7-11-1958: Wasudeo Vithoba
Patil v. Dongarchand Motilal (1959) N.L.J. 22 (25
& 26) (Bom.). =1 R.LR. 4.

S.R.I

BERAR REGULATION OF AGRICULTURAL
LEASES ACT, SEC. 9(6) — PREMATURE AP-

PLICATUION —

Application by lessee filed before comple-
vion of two years from the date the land-
lord takes possession is not premature and the
cause of action arises as soon as the land is
transferred and the transferee is put in posses-
sion — (Civil Procedure Code (Act 5 of 1908),
S. 20(¢) ) — (Limitation Act (9 of 1908), S. 9).

“THE APPLICATION filed by the appellant
(lessee) was (not) premature as it was filed
befere the completion of two years from the date

BERAR REGULATION OF AGRICULTURAL LEASES ACT S. 9(6)
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the landholder took possession of the field. Since
the original landholder actually sold the field to
respondent No. 2 on 6-2-1957, it was obvious that
he had ceased to cultivate the land personally
for the prescribed period of two years and thus
committed a breach of sub-section (6) of section
9 of the Act. There was, therefore, a cause of
action for the application filed by the appellant
as soon as the field was sold by the landholder
and the transferee put in possession.” —Rev. A.
Nos. 90 and 95/51-V of 1958: D/- %-11-1958:
Wasudeo Vithoba Patil v. Dongarchand Motilal,
(1959) N.L.J. 22 (24) (Bom.). =1 R.L.R. 5.

Anno: AIR. Com. Civil Procedure Code S. 20
N. 14, Limitation Act S. 9. N. 7.
S.R. 1.

* CIVIL PROCEDURE CODE (5 OF 1908),
SEC. 82 & O. 27, R. 8 — GOVT. DEFENDING
OFFICER BECOMES PARTY—(Pzkistan Case)—

The effect of Sec. 82 read with O. 27, R. 8,
is that a decree against the Government and a
decree against a public officer in his official
capacity are placed on the same footing and
where the Government undertakes to defend a
public officer in a suit in respect of an act done
by him in his official capacity, the Government
virtually becomes a party to the decree that may
be passed in such suit and execution has to be
against the Government.

“A DECREEL against the Government and a de-
cree against a public officer in his official capa-
city is placed on the same footing by vritue of
section 82 (of the Code of Civil Procedure).
Just as a decrce against the Government is not
to be executed till the case is reported to the
Government, similarly a decree against a public
officer in his officia] capacity cannot be so
executed. Had the matter stopped here, there
may still have been room for doubt as to the
effect of a suit against a public officer in his
public capacity, but rule 8 of O. 27 is decisive.
According to it if the Government Pleader does
not appear, the suit is to be regarded as one
between private parties, which means that if he
does appear it is not a suit against the publie
officer in his personal capacity but the Govern-
ment virtually becomes a defendant. This in-
ference receives strong support from the fact
that in a suit against a public officer a note has
to be made in the register of suits if the Gov-
ernment Pleader appears and defends the suirt.

Unless the intention was that, in such a case,
the Government, for all intents and purposes,
becomes a party to the suit, there is no reason
why an entry should be made in the register as
to the appearance of the Government Pleader on
behalf of the defendant. Considering all these
matters it appears to me that in a case where
the Government undertakes to defend a public
officer, in respect of an act done by him iIn hiy
official’ capacity, the Government is virtually a
party to the decree and execution has to be
against the Government.” — Execution First
Appeal No. 2 of 1958: D/- 10-2-1958: The Registrar,
Co-operative Societies, West Pakistan, Lahore v.
The Montogomery Flour and General Mills, Ltd.,
Lahore. (1958) 10 P.L.D. 366 (369) (Lah.).

: =1 R.L.R. 6.

Anno: ALR. Com. Civil Procedwe Code Sec. g2
N.1 & O. 27T R.8 N. 1.
S.R.1.
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* CIVIL PROCEDURE CODE (ACT 5 OF 1908),
SEC. 110 — QUESTION OF LAW AND FACT —
(Privy Cluncil case from Jamaica) —

A new point involving questions of fact in addition
to questions of law willnot be entertained by the
Privy Council (Supreme Court). It will be pre-
sumed that questions raised for the first time in
Supreme Court were considered by the party
raising it for the purposes of proceedings in the
lower courts — (Evidence Act (1 of 1872), Secs. 2
& 114) — (Civil Procedure Code (Act 5 of 1908),
Sec. 100).

«fT MUST be presumed that the question whe-
ther the tractors and trailers were ‘motor vehi-
cles’ within the meaning of the statute had been
considered by the respondents and their advisers
for the purposes of the proceedings in Jamaica
(from where the case has come up). It was not
raised in the Courts there, possibly for good
reason. 1t cannot be entertained on this appeal
as it involves questions of fact in addition to
questions of law.” — Privy Council Appl. No. 14
of 1957: D/- 15-12-1958: Kingston Wharves Lid.
v. Reynolds Jamaica Mines Ltd. (1959) 11 P.LD.
62 (66) (Jamaica P.C.). =1 RRLR. 7

Anno: A.LR. Com. Civil Procedure Code, S. 110
N. 17; S. 100 Nn 28 and 55, C.J.I. Evidence Act
S. 114 N. 150.

S.R.1.

# CIVIL P. C. (5 OF 1908), S. 135 (2) — PRIVI-
LEGE IS OF COURT NOT OF PARTY — (Eng-
lish Case) —

The privilege from arrest while a person is in
court in connection with some business is &
privilege belonging to the court and not to the
person concerned — This is an inherent power
belonging to the court to see that justice is done
and people properly in cowrt are not interfered
with by being artested and thereby prevented
from assisting the court — (Civil Procedure Code
(Act 5 of 1908), S. 151) — (Criminal P. C. (6
of 1898) S. 561A) — Cameron v. Lightfoot (1778)
2 Wm. Bl 1190, followed.

«IT IS a misconception to talk about a litigant
or a solicitor or a witness having immunity from
arrest while within the precincts of the court. The
truth is that the privilege, if privilege there be, is
a privilege of the court to be sure that justice is
done in court, and for that purpose to prevent
anybody properly before the court from being
arrested. That seems perfectly clear if one looks
at one or two of the authorities, If one goes
back to 1778, it will be seen in Cameron v. Light-
foot ((1778) 2 Wm. Bl 1190), that this matter
was fully dealt with, and De Grey, C.J., in that
case said this (at p. 1192):

‘The question therefore is, whether the privilege
of the King's Court, extended to suitors rgdeunfigo,
so vitiates an arrest, or suspends the operation
of the writ, that the taking a man thereon be-
comes an act of trespass to the party taken. The
ancient way of availing oneself of the privilege
of the oourgs was by suing out a writ of privilege
for suitors, jurors, and witnesses. But this privilege
is not considered as the privilege of the person
a%%engsing the court, but of the court which he
attends.’

There the matter is being dealt with, not as
a privilege of the litigant but as something which
the court has POWer to do in order that there
should be a proper administration of justice.”

CIVIL PROCEDURE CODE S. 110
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«This so-called privilege from arrest is a power
which every cowrt has inherently to see that
justice is done in the court, and for that purpose
that people properly in the court are not inter-
fered with by being arrested and prevented from
assisting the court and carrying on their business
in the court. In so far as it is said to be a
privilege of the persons attending the court, the
privilege is no more than this, that they are cn-
titled to rely on the judge of that court to seae
that justice is not interfered with by their heing
arrested.”—D/- 16-12-1958: Re Hunt: (1958) 1 All
ER. 73 (14 & 76). =1 R.L.R. 8.

Anno: AIR Com. Civil P, C. S. 135 N. 1 & 4
& S. 151 N 1 & 4; Criminal P. C. S. 561A N. 1.
V.K.

* COMPANIES ACT (1 OF 1956), SEC. 192 —
RESOLUTION EFFECTIVE UNTIL REVOKED—
(Australian High Court case) — S

Extraordinary resolution authorising the di-

rectors to sell the company's property dig
not prescribe any time limit for effecting
the sale — Resolution had been register-
ed under S. 192 — Held by Webb &
Kitto JJ. (Dixon C.J. contra), that it was opera.
tive until it was revoked — (Evidence Act (1 of
1872) See 114).

PER WEBB, J.: “The resolution of 2th July
1950, was duly registered in the office of the
Registrar of Companies as required by the
(Australian) Companies Act, and I think it musg,
be taken to have been operative until it was re.
voked. The intending purchaser could, I think
safely have relied on the resolution as a consent
to the sale. It would be contrary to the purpose
of registration of the resolution that a purchasep
should act upon it at his peril, while it was helq
out by the company as operative by leaving g
unrevoked. The shareholders alone are in con-
trol of the situation that arises from registration
of the resolution. It might perhaps be different
if the resolution had fixed a price and there wasg
evidence of a change in the meantime warranting
a-much higher price.”

“A resolution of consent to the sale of Heindorfg
House might be limited in terms either to g
specified period or to the continuance of & speci.
fied situation. But if it expresses consent to a sale |
without limit of time, and thus indicates rathe;
an opinion that the time has passed for treating
tpe ownership of Heindorff House as important tc,
the members than that the existing circumstances
are opportune for sale at a good price and on
satisfactory terms, it would be contrary to sounq
principles of construction to import a time limit
which only speculative considerations could sug«;‘
gest.”

per Dixon, C.J., disagreeing on this point withy |
Kitto J.: “I prefer the view that (the) operation
(of) the extraordinary resolution passed on 25th.
July 1950 is limited to a reasonable time, in ac
cordance with the general rule implying an in.
{ention that an act shall be done within 2 rea.:
sonable time, when no time is specified by thei
instrument contemplating the doing of the act,
Cf. Reid v. Moreland Timber Co. Pty. Ltd. (lgiﬂ)j
73 OLR. 1, at p. 13..........,... and the ay.
thorities there cited. I am not satisfied that the |
purpose of art. 107 (13) (of the Articles of Asso.
ciation) or the nature of the extraordinary ye.
solution supplies any indications to the contrary
which would exclude the implication.” — Dy
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29-11-1955: Palmos v. Wilson: (1957-58) 99 C.L.R.
94 (96 & 99 & 108) (Aus.). =1R. L R. 9.

Anno: CJI Evidence Act Sec. 114 N. 23.
S.R.L

% COMPANIES ACT (1 OF 1956), S. 227 —
AUDITOR BOUND TO USE REASONABLE CARE
AND SKILL — (New Zealand Supreme Court
case) —

The purpose of engaging an
to obtain a report on the accounts of the com-
pany to the shareholders — In making the re-
port he is never bound to exercise more than
reasonable care and skill — What is reasonable
care is a question of fact. Where there is cause
.for suspicion more care is necessary though the
test is still that of reasonable care and skill —
(Civil Procedure Code (Act 5 of 1908), S. 100) —
(Companies Act (1913), S. 145) — Auditor
— Dauties of) — London and General Bank
(No. 2) (1895), 2 Ch. 673 (683 ); Re Kingston
Cotton Mill Co. (No. 2)- (1896) 2 Ch. 279 (288);
Fomento (Sterling Area) Ltd. v. Selsdon Fountain
Pen Co. (1958) 1 All ER. 11 (23), followed.

“FROM A consideration of the statute (New
Zealand Companies Act) and the observations of
the Courts it is possible to adduce at least five
important principles applicable to the (duties of
auditors).

1. That the primary purpose in the engage-
ment of an auditor is to obtain a report to the
shareholders on the accounts of the company and
the primary duty of the auditor is to make that
1'ep01't.

2. That in carrying out this primary duty an
auditor has to exercise reasonable care and skill
in making inquiries and investigations which
may include investigations and reports upon the
conduct of employees of the company.

3, That an auditor is never bound to exercise
more than reasonable care and skill.

4. That what is reasonable care and skill in
any particular case must depend upon the cir-
cumstances of that case.

5. That where there is cause for suspicion more
care is necessary but the test is still that of rea-
sonable care and skill in the light of all the
circumstances including those circumstances
‘which arouse suspicion.” — D/- 25-3-1958: Nelson
Guarantee Corporation Ltd. V. Hodgson, (1958)
N.ZLR. 609 (612 & 613) (N.2.S.C.).=1 R.L.R. 10.

anno: AIR Manual. Companies Act 1913 Sec. 145

V. K.

# COMPANIES ACT (1 OF 1956), SECS. 292 &
293 — CONSENT TO SALE IS NOT CQNFIN!SD
170 PARTICULAR SALE — (Australian High
Court Case) —

By the articles of association of a com-
pany, the directors were empowered to sel} a
house provided they first obtained the consent of
its members expressed by extraordinary resolution
__They were “authorised to sell” the property by
an extraordinary resolution — On the question
whether this general consent was sufficient consent
for the directors effecting a sale: — Held by Dixon
c.J., Webh, Kitto and Taylor, JJ., (Fullagar J.
dissenting) that the ‘consent’ referred to in the

COMPANIES ACT S. 227

auditor is °

1RLR10

struction of) — (Partnership Act (9 of 1932)
S. 20) — (Companies Act (1913), S. 86) —

PER WEBB, J.: “By the memorandum of asso-
ciation of the company it is provided, inter alia,
that .... 107. ‘Without prejudice to the gene-
ral powers it is hereby expressly declarea
that the board' (i.e. the board of directors) ‘shall
have the following powers.... (13) To sell ....
as they shall think fit and on such terms as they
shall think proper all or any portion of the com-
pany's property plant or other assets; Provided
however that the freehold property (i.e. Heindorff
House) of the company described in cl. 3 of the
company's memorandum shall not be sold without
first obtaining the consent of its members ex-
pressed by extraordinary resolution.”

On 25th Juiy 1950, the shareholders passed the
following extraordinary resolution — ‘That, pur-
suant to art. 107 (13) of the articles of associa-
tion of the company, the directors be and are
hereby authorised to sell the company's freehold
property described in ¢l. 3 of the company’s
memorandum of associatoin.'”

“The natural meaning of the words in cl (13)
is that the consent (is) to be to the mere selling
and not necessarily to the terms of the sale.”

Per Dixon C.J.: “What the proviso (to art
107(13) of the articles of association of H. B. Co.,
Ltd.) says is that the property shall not be sold
without first obtaining the consent of the mem-
bers expressed by extraordinary resolution. Is
this condition satisfied by an extraordinary re-
solution which states no more than that ‘the
directors be and are hereby authorised to sell’
that property? Must the precise sale be identi-
fied or the terms of a sale approved or consented
to? Must the price be named or delimited? Or
is it enough to give a general consent expressed
as an authority to sell? In my opinion it is
enough to do so. I think that the purpose of
the proviso was to preserve, subject to the mem-
pers’ decision, the company's property in  the
puilding, because the acquisition and manage-
ment formed so to speak the substratum of the
company. No doubt the proviso enabled the
members tn retain a complete control of the
disposition of the property. The consent might
have been given only to a sale on particular
terms or to a proposed transaction identified in
all its details. But if the members were prepared
to give a general consent expressed in an extra-
ordinary resoiution and otherwise to leave the
sale to the directors, I do not see why they should
not do so. Neither the language nor the gene-
ral purpose of the proviso appears to me to re-
quire an interpretation which entrusts exclu-
sively to the members of the company any grea-
ter responsibility in the sale of H. House and 1
do not think that such a proviso should receive a
narrow construction.”

Per Kitlo ' J. (Taylor J. agreeing): “The na-
tural reference of the expression used is to sale
considered as a method of disposal, and not to a
particular sale. The conclusion must be that it is
sale in general which is the subject of the proviso,
and that accordingly the meodifying words ‘with-
out first obtaining the consent of its members’
refer only to a consent to the radical alteration
in the company’s affairs which a sale of Hein-
dorff House at any price and on any terms

articles of assoclation was “to sale in principle,” would nscessarily bring about — a consent to
and “noc to any particular sale” — (Deed — sale in pripeidle, %l_;d e ‘& cansent to any  par-
Articles of association of a company — Con. ticular ’{\_\'\ L B2 "h‘Ugg .
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Per Fullagar J., dissenting: “At the time when
(the resolution)> was passed no particular trans-
action was in contemplation or was submitted to
the meeting. It is not possible, therefore, to place
any limited construction on the resolution, and
it must be taken to be what it purports to be,
viz,, a general authority to the directors to sell
the property if and when a satisfactory sale
could be effected.

. On the one construction clause 107(13) means
that a general authority to sell the property at
any time in the future may be given by extra-
ordinary resolution to the directors. If this is
the correct construction, the directors had au-
thority to sell to the bank and to cause the
common seal cf the company to be affixed to
the contract. On the other construction, the
directors have no authority to effect any sale
of the property except a particular sale to which
a specific consent of the members is given by
means of an extraordinary resolution. If this
is the correct construction, the directors had no
authority to sell to the bank or to cause the
commnion seal of the company to be affixed to the
contract, and the appellant plaintiffs are entitlea
to an injunction.

The latter construction is, in my opinion, the
correct construction. The vital word is the word
‘consent. That word does not convey to my
mind the notion of a general conferring of au-
thority. It suggests rather the approval of a
particular -proposal submitted for approval —
an ad hoc acceptance of something definite and
concrete.”

“And the critical word here does not seem to
me to comprehend the giving of a general au-
thority to seil. I begin by thinking that an ad
hoc approval must at least be included in what
is contemplated by art. 107 (13). That is, indeed,
the primary meaning of the word ‘consent’. It
could not, to my mind, be contended that a re-
solution in terms consenting to a sale to X for
£100,000 was outside the scope of that provision.
Then I consider that a general authority to sell
is something much wider in scope and effect than
5 consent to, or approval of, a particular sale.
1 feel an insuperable difficulty in saying that a
thing so different in nature, and so much wider
in scope is comprehended by a word the primary
mesning of which is plain. The point may be
put in another way by saying that ‘general au-
thority’ is the wider term, and ‘ad hoc approval’
is the narrower term. °‘General authority’ mey
include ‘ad hoc approval’, but ‘ad hoc approval’
cannot include ‘general authority’.

There is another consideration which carries
weight to my mind. A general authority to sell
has the instant effect of making art. 107(13) a
dead letter. To all intents and purposes it is
deleted from the articles by an extraordinary
resolution. An ad hoc consent, on the other
hand, is a factum upon which art. 107(13) ope-
rates, but it leaves art. 107(13) with the same
force as hefore, and, if the particular transaction
approved falls through, any new proposal for sale
will be subject to art. 107(13). It seems to me
much more likely that the extraordinary resolu-
intended to have the more Ilimited

tion was

effecl.”” — D/- 29-11-1855: Palmos v. Wilson
(1957-58) 99 C.L.R. 94 (86 to 99, 101 to 103 &
108): (Aus.). 1 RLR 11.

Anno: AIR Manual Companies Act (1913) S. 86
N. 1 & S. 17 N 1; AIR Manual — Partnership Act
Sec. 20 N 1.

S.R.I
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ACT S. 397 1RLR12
OPPRESSION OF MINORITY MUST CONTINUE
TILL DATE OF APPLICATION — (English Case

*COMPANIES ACT (I OF 1956), S. 397 —
— English Companies Act (1948), S. 210) —

Per Jenkins, L.J. — The oppression can be
complained of only by a member and it should
be oppression of some part of the members as
such — This section does not apply to all cases
in which it will be “just and equitable” to wind
up a company; there must be in addition oppres-
sion which continues till the date of application
— It covers oppression by any one conducting the
affairs of the company whether de facto or de
jure. — The word “oppressive” must be given its
ordinary meaning — (Companies Act (1 of 1956),
Ss. 237 & 399) — (Words & Phrases — “Oppres-
sive™).

“THE PERSON permitted to apply to the court
under section 210 (of the English Companies Act
(1948) corresponding to sec. 397 of the Indian
Companies Act (1956) ) is ‘any member of the
company,’ and he must show ‘that the affairs of
the company are being conducted in a manner
oppressive to some part of the members (in-
cluding himself).” This indicates that the op-
pression complained of must be complained of by
& member of the company and must be oppres-
sion of some part of the members (including
himself) in their or his capaclty as a member
or members of the company as such. Secondly,
it is to be noted that the section does not pur-
port to apply to every case in which the facts
would justify the making of a winding-up order
qnder the ‘just and equitable’ rule, but only to
those cases of that character which have in them
the requisite element of oppression. Thirdly, the
phrase ‘the affairs of the company are being con-
ducted’ suggests prima facie a continuing pro-
cess and is wide enough to cover oppression by
any one who is taking part in the conduct of
the.aﬁau‘s of the company whether de facto or
de jure. Fourthly, the section gives no guid-
ance as to the meaning of the word ‘oppressive’,
although it does indicate that the victim or
victims of the oppressive conduct must be 2
member or members of the company as such.
Prima fat;le, therefore, the word ‘oppressive’ must
be given its ordinary sense and the question must
be whether in that sense the conduct complained
of is oppressive to a member or members as such.”

— D/- 17-11-1958: In re H. R. Harme: Ltd.,
(1959) 29 Com. Cas. 305(319) = (1959) lr'W.L.R.

GVZ (Eng.) =1 RLR 12
K.

COMPANIES ACT (1 OF 1956), S. 433 (e) —
COMMERCIAL INSOLVENCY, MEANING OF —

In winding up a Company under this sub-section
the question 1o be considered by the Court is
whf_&chgr In a commercial sense the company is
solvent and not whether the assets, when realised,
will exceed its liabilities — A company is com-
mercially insolvent if its current assets cannot
meet its current liabilities and there is no chance
of making profit or the business being carried

on  — (Companies Act (1913), S. 162) —
(Woyvds and phrases — “Commercially Insol
vent”) — Vanaspati Industries Ltd. v. Prabhu

Dayal Hari Ram, AILR. 1950 E. P. 142, followed

“SWHEN THE Court is called upon to wind up a
company under clause (e) of S. 433, what has to
be considered is not whether the company, if it
converted all its assets into cash, would bhe able
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to discharge its debts, but whether in commercial
sense the company is solvent.” :

“It was observed in In the matter of Punjab
Flying Club Ltd, AIR 1933 Lah. 301 that what
the Court has to see is whether the company is
commercially insolvent, that is, whether it is un-
able to meet its current demands although the
assets when realised mey exceed its liabilities.”

“Reliance on this point was placed on Vanas-
pati Industries Ltd. v. Firm Prabhu Dayal Hari
Ram. AIR 1950, EP. 142. (There) it was held
that ‘Commercially insolvent’ means that the
assets of the company are such, and its existing
liabilities are such, as to make it reasonably
certain as to make the Court feel satisfied that
the existing and probable assets would be in-
sufficient to meet the existing liabilities, and it
was pointed out that a company heavily indebted
to various creditors and all its assets being in
mortgage or in pledge, and there being no pos-
sible chance of a profit being made or its busi-
ness to be carried out, the company must be
found to be ‘commercially insolvent'.

In the present case the position is not far
different.” Civ. Misc. Case No. 10 of 1958: D/-
9-1-1959: Tripura Administration v. Tripurs State
Bank Ltd.; ATR 1959 Tripura 41 (44 & 45).

=1 RLR 13.

Aé‘mo: ATR Manual-Companies Act (1913) S. 162
VK.
® CONSTITUTION OF INDIA (1950), ART. 14

— RULES FOR TESTING DISCRIMINATION
— (U. S. Supreme Court Case) —

(a) Equal protection clause avoids
what  is done by the State arbitrarily
out any reasonable basis — (b) A
cation does not offend the clause if it has
some reasonable basis, though it is not
made with maghematical nicety or in practice it
results in some nequality — (c) When the classifi-
camon‘m a law is called in question, if any state
of facts reasonably can be conceived that would
sustain it, the existence of the state of facts at
the time the law was enacted must be assumed —
(d) The burden of proving the unreasonableness
and arbl}:rapn&s of a classification lies on him
wl_lo assalls it — (e) Careful consideration in dis-
crimination of an unusual character is warranted
to determine whetber they are obnoxious to the
equal protection clause — (Evidence Act (1 of
1872), Secs. 101 to 104 & 114) — (Constitution of
India (1950) Preamble) — (Interpretation of Sta-
tutes).

“THE RULES for testing a discrimination have
been summarized as follows:

‘1. The equal protection clause does not take
from the State the power to classify in the
adoption of police laws, but admits of the exer-
cise of a wide scope of discretion in that regard,
and avoids what is done only when it is without
any reasonable basis and therefore is purely
arbitrary. 2. A classification having some reason-
able basis does not offend against that clause
merely because it is not made with mathematical
nicety or because in practice it results in some
inequalily. 3. When the classification in such a
l.aw Is called in question, if any state of facts
!teasclJ]nab]y can be conceived that would sustain
it, the existence of that state of facts at the
lime the law was enacted must be assumed. 4. One
who assails the classification in such a law must

only
with-
classifi-

CONSTITUTION OF INDJA (1950) ART. 14
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carry the burden of showing that it does not rest
upon any reasonable basis, but 1is essentially
arbitrary.’ Lindsley v. Natural Carbonic Gas
Co. 220 US 61, 78, 79, 55 L ed 369, 377, 31 S Ct
337. Ann Cas 1912C 160.

To these rules we add the caution that ‘Discri-
mination of an unusual character especially sug-
pests careful consideration to determine whether
they are obnoxious to the constitutional provision.’
Louisville Gas & E. Co. v. Coleman, 277 US 32,

T (37, 38) 72 L ed 770, 774-48 S Ct 423: Hartiord

S.V.I. Ins. Co. v. Harrison, 301 US 459 (462) 81 L ed
1223, (1226) 57 S Ct. 838.” Fol. — D/- 24-6-1957:
Lloyd Morey v. George W. Doud: (1956) 1 L ed
2d 1485 (1490) (US.) =1 RLR 14.
Anno: AIR Com. Constitution of India (1950)
Art. 14 N. 3 & Preamble N. 6. C.J.I. Evidence Act
Secs. 101 to 104 N. 2 & S. 114 N 150; A.IR. Com.
Civil P.C. Preamble N. 7.
S.R.IL

* CONSTITUTION OF INDIA (1950), Arts. 19(1)
(fy & 226 — ADMINISTRATIVE ORDER AF-
FECTING FUNDAMENTAL RIGHT — (Pakistan
Case—Late Constitution of Pakistan (1956), Arts.

11, 170) —

The powers conferred by Art. 226 are wide
enough and can be invoked even where an order
is not of a judlcial or quasi-judicial nature but
has been passed by an authority in an adminis-
trative capacity and the fact that the authority
was acting in an administrative capacity would
not be enough to oust the jurisdiction of the
High Court especially when the fundamental
righ’ to acquire and dispose of property is involy-
ed — (Constitution of India (1950), Art. 32).

«THE POWERS conferred by Article 170 of our
(Pakistan) Constitution (corresponding to Art.
226 of Constitution of India) can be invoked
even where (an) order is not of a judicial or a
quasi-judicial nature and has been passed by
an authority in an administrative capacity. The
decision (in such cases) would depend upon the
determination of the question as to whether the
discretion which vested in the (authority con-
cerned) was exercised justly, fairly., and reason-
ably. on a correct interpretation of and in ac-
cordance with law and without any discrimina-
tion. The fact that the authority, which passed
(an) order, was acting in an administrative capa-
city would not be encugh to oust the jurisdiction
of (the High) Court, especially when the ques-
tion of exercise of the fundamental right to ac.
quire and dispose of property, guaranteed by
Article 11 of the late (Pakistan) Constitution
(Art. 19 (1) (f) of the Constitution of Indig) is
involved.” — Writ Petn. No. 59 of 1957: D}S
16-1-1958: Frontier Textile Mills v. The Textie
Commissioner, Government of Pakistan (1958)
10 PLD. 345 (358) (Lah.) =1 RLR 15

Anrno: AIR Com. Constitution i 5
Art. 226 Nn. 26 & 31. ’ R Wi
S.R.I

* CONSTITUTION OF INDIA (1950). ART. 133
(1) (2) — EXTENT OF INQUIRY INTO VALUL
OF PROPERTY IN DISPUTE — (Australan I:[igl{
Court Case — Australian Commonwcalth Judiciayry
Act (1903-1955), S. 35 (1) (a) and (2) ) — ’

The inguiry is only to find cut whether the judg-
ment to be appealed from deprives the claimant of
his estate or interest to the extent of the requisite
value under Art. 133 (1) (*) — It cannot extend
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fuiffier to ascertain whether the appellant him-
self is benefited so that his economic situation
has not suffered to the extent of Rs. 20,000 -—
(Civil Procedure Code (5 of 1908), Sec. 110).

‘Once you get the denial, by a judgment of 2
claim to a title to amr estate or interest in land
or an interest in personalty and the estate or in-
terest of which the judgment deprives the claim-
ant is itself of the requisite value you do not in-
quire further. For it means that .he has been
prejudiced in proprietary rights which he claims
of the prescribed value. You do not inquire
further to ascertain whether the liability or lia-
bilities which would sufficiently counterpoise the
prejudice economically to enable one to say that
on balaunce his economic s:tuan.on has pot s_uffey-
ed to the extent of £1,500 (n India it is
Rs. 20,000 by virtue of Art. 133(1) (a) of the
Constitution). This falls within what O’Connor J.,
said in Amos Vv. Fraser (1906) 4 C.L.R. 78 (87 &
ge) in the passage quoted in Certel v. Crocker
(1e47) 7 C.L.R. 261(272) for the formulation of
principle. O’Connor J. said ‘the measure of value
is to be the value of the appellant’s right in the
property’; that is the right claimed by him but
denied by the J‘udgrg'?né.’l’-’ RD/- 29-5-1957: Ballas V.

hilos: (1957) 9 .L.R. 186 (195), (Aus.)
gk =1 RLR 16.

Anno: AIR Com. Constitution of India (1950)
Art. 133 N. 12 & 14; Civil P.C. Sec. 110, N. 11.
SR.I

CONSTITUTION OF INDIA (1950), ART. 226
— EXECUTIVE OR ADMINISTRATIVE DIREC-
TIONS —

Government order containing merely execu-
tive or administrative directions confers no vle—
gal enforceable rights on any person—They impose
no legal obligations on subordinate authorities for
whose guidance they are issued — Directions 1S-
sued under S. 43A of Motor Vehicles Act by Gov-
ernment are not required to be published or to be
made known to persons applying for permits —
They have not the force of statutory rule of law
. Their breach, even if patent, justifies no issue
of a writ — (Motor Vehicles Act (4 of 1939) S. 43-A)
—— (Order under Madras Government Order No. 1298
dated 28-4-1956°.

«IT IS not and cannot be seriously disputed
that if the Government Order obtains merely
exccutive or administrative directions, their
hreach, even if patent, would not justify th.e
issue of a writ of certiorari. The executive orders
properly so-called do not confer any legal en-
forceable rights on any person and impose 1O
jegal obligations on the subordinate authorities
for whose guidance they are issued; that is not
to say that the directions are not valid and shoula
not be followed by the said authorities; the said
authorities are undoubtedly expected to follow
the said directions and their breach may expose
{hem to disciplinary or other appropriate action.
The direction itself. though valid, and in a sense
binding on the subordinate authorities is not 2
statutory rule and pas not the force of law; and
so its mis-construcion cannot be said to be an
error of law. The distinction between statutory
rules having the force of law and administrative
or executive directions has been recently em-
phasised in the decision of this Court 1_n.1.\Ia-
gendra Nath Bora v. Commr. of Hills Division
and Appeals Assam, AIR 1958 SC 398 at pp. 412,

413."
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“The directions issued under Section 43A
(Motor Vehicles Act, 1939) are not required to be
published and may not even be known to the
several persons applying for permits. They have
been issued not for the information of the ap-
plicants, but for the information and guidance
of the authorities; and that is not surprising be-
cause the public-at-large would be entitled to
know these directions only if they confer any
legal enforceable rights on the appplicants for
permits. Therefore, reading the (Madras) Gov-
ernment Order (1298 dated 28-4-1956) as a whole,
we feel no difficulty in agreeing with the view
of the High Court that by this Order the State
Government has issued executive instructions for
the guidance of the transport authorities; and
that the said instructions are not in the nature
of statutory rules having the force of law.” Civ.
Appls. Nos. 2 & 20 of 1959: D/- 18-2-1959: R. Ab-
dulla Rowther v. The State Transport Appellate
Tribunal, Madras: with S. Gopalan Nair v. K.
Damodaran Nair: AIR. (1959) S.C. 896 (899 &
901) (Mad.) =1 RLR 1%.

Anno: AIR Com. Constitution of India (1950)

Art. 226: Nn. 17(c)-27-31-76-165 & 183.
SR.IL

* CONTRACT ACT (9 OF 1872), S. 73 — MEA-
SURE OF DAMAGES, BLACK MARKET—(Privy
Council case from New Zealand) —

Where a purchaser of a car covenanted
with the dealer mnot to resell it in the
market without first offering it to the deal-
er at a fixed price it was held in a
suit for damages for breach of the covenant
that the dealex: was entitled in law to be put into
as good a position as if the covenant had been
fulfilled and that the damages should be assessed
on the basis that the dealer was entitled to go
into the market, though it was a surreptitious
market, to buy a similar car — The measure of
damages was held to be the difference between
the market price and the price fixed under the

covenant though the actual loss to the dealer by
the breach was much less.

“THE APPELLANT bought a motor car from
(the) dealers the respondents, and at the same

time he entered into a special covenant with them
in these terms:

‘1. The covenantor will not....during the space
of two years after the delivery of the said vehi-
cle to the covenantor deal with the said vehicle
in any manner whereby any other person....may
become entitled to the possession or use of the
said vehicle other than for the private purposes
of the.covenglmm:....or whereby the property in
the said vehicle is or may be or become liable
to be transferred to or vested in any other per-
son....Wwithout first making an offer to the dealer
to resell the said vehicle....at the original sale
price thereof....less an allowance by way of de-
preciation calculated at the rate of ten pounds
(£10) for every complete one thousand miles run
by the said vehicle since the date of delivery
to the covenantor but so that such allowance
shall not be less than fifty pounds (£50) or more
than one hundred and fifty pounds (£150)....

“The price paid by the appellant was £1,207;
but in breach of the covenant the appellant, three
months later, sold the car for £1,700. The res-
pondents thereupon sued him for damages for
breach of covenant. They sought to recover
damages assessed on the following basis: the apel-
lant, instead of selling the car for £1,700, ought
to nave offered to resell it to the respondents
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for £1,157 (being £1,207 less £50 depreciation);
and they claimed £543 (being the £1,700 he got
less the £1,157 at which he ought to have offered
it to them). The appellant pleaded that the da-
mages recoverable were not £543 but only £50.”

“It is said that the damages suffered by the
dealers only amounted to £50. If the appellant
had performed his covenant and offered to resell
the car to the respondents for £1,157 (£1,207
less £50 depreciation) the respondents, under the
Board of Trade conditions, could only have resold
u;_for £1,207. So their loss, it is argued, is only
£50. The result of this argument, if right, is
that the appellant would benefit to the extent
of nearly £500 by breaking his covenant. He made
a- profit on resale of £543 (£1,700 less £1,157)
and would only have to pay £50 damages. In the
opinion of their Lordships, the argument is not
well-founded. It does not lie in the appellant’s
mouth to say that, if he had fulfilled his cove-
nant, the respondents could only resell the car
for £1,207. That was a matter peculiar to the
respondents which was no concern of his. The
respondents'were entitled in law to be put into as
good & position as if he had fulfilled his cove-
nant; and to do this they were entitled to go
into the market and buy a similar car at the
market price: see Williams Bros. v. E. & T. Agius,
Ltd. (1914) A. C©. 510 at p. 531, per Lord Moul-
ton?. This rule applies even though the only
available market is a surreptitious market which
is fed by persons who have broken their cove-
nants; see British Motor Trade Assocn. v. Gilbert
¢ (1951) 2 All E. R. 641). The market price of
this car in that market was £1,700. At any rate,
the appellant can hardly deny that that was
its market price, since that is the sum for which
ne sold it; and the damages should be the dif-
ference between that market price of £1,700 and
the contract price of £1,157.” — D/- 20-10-1958:
;\-Iolmt V404 ngts Motors, Ltd. (1958) 3 All E R 40é
403 & 405) (N. Z. P.C.) =1RLR 18

: Agzno: AIR Com. Contract Act S. 73 N. 22,
v.
- % CRIMINAL PROCEDURE CODE (AC ]
T 5 OF
PERJ §

(1898)» SEC. 367 — 2, OX
(US.A Sup. Court Caseyn 0 EVIDENCE

where the prosecution questions the truth-
fulness of its own material witness on the
pasis of false evidence given by the wit-
ness in other proceedings after the trial,
the tr{al of all the accused is tainted by
such evidence where the trial judge believed his
evidence as materia] against all the accused.

«IT IS the (prosecution) which now questions
the credibility of its own witness (Mazzei) be-
cause in other proceedings in the same field of
activity he gave certain testimony — some parts
of it positively established as untrue and other
parts of it believed ....to be untrue. The (prose-
cution) conceded that without Mazzei’s testimony
in this case the conviction of two of the peti-
tioners cannot stand, but he argued that as to
the other three Mazzei's evidence may not have
had & substantial effect. But the trial judge
believed Mazzei’'s testimony was material against
all the accused....This being so, it cannot be de-
termined conclusively by any court that his testi-
mony was insignificant in the general case against
all the (accused). Thus it has tainted the trial
as to all (the accused).” D/- 10-10-1956: Stephen
35853'(11‘0811 et al, v. United States of America: I L
ed 2d-1(M =1RLR 19.

CRIMINAL PROCEDURE CODE S. 367
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Anno: AIR Com. Criminal P.C. Sec. 367 N 6.
S.R.I.

CRIMINAL PROCEDURE CODE (ACT 5 of
1898), SEC. 423 — REMAND IN TRIAL BY

JURY — (U.S.A. Sup. Court Case) —

The appellants appealed against their conviction
in a trial by jury — The prosecution prayed for a
remand of the case on the ground that an im-
portant prosecution witness had given false evi-
dence before other tribunals subsequent to this
trial and that his evidence was of doubtful credi-
bility: Held:—As it is the jury who can deter-
mine the sustainability of the conviction on the
facts and not the judge, remand of the case
is not justified. 'The court set aside the con-
viction and ordered new trial—

OPINIONS OF the Court:—“(In this appeal by
the accused-petitioners, the prosecution) moved to
rvemand the case to the trial court for further
proceedings because of untruthful testimony given
before other tribunals by Mazzei, a (prosecution)
witness in this case. This counter-motion of
petitioners asked for a new trial.”

«Tn (this) criminal case, the original finder of
fact was a jury. The (Sessions) judge is not the
proper agency to determine that there was suffi-
cient evidence at the trial, other than that given
by Mazzei, to sustain a conviction of any of the
petitioners. Only the jury can determine what it
would do on a different body of evidence, and the
jury can no longer act in this case. (Also the
trial of all the accused has been tainted by the
perjured evidence of this material witness). For
(these) reasons if on a remand the (Sessions)
Court should rule that the verdict against some
of the petitioners could stand, we would be ob-
liged, on_ 2 subsequent appeal, to reverse and,
at that late date, direct that a new trial be
granted. This case was instituted four and one-
half years ago; petitioners have been proceeding
in forma pauperis. The interests of justice could
not be served by 2 remand that must prove

futile.”

«The Government of a strong and free nation
does not need convictions based upon such testi-
mony. It cannot afford to abide with them. The
interests of justice call for a reversal of the
judgments below with direction to grant the peti-
tioners a new trial.”

Per Mr, Justice Harlan dissenting—(Mr. Jus-
tice Frankfurter and Mr. Justice Burton agreeing
with this opinion): ‘As a preliminary to a new
trial it must first be determined whether any of
Mazzei’'s collateral testimony (before other tribu-
nals) now drawn in question, so reflécts upon the
truthfulness or credibility of his trial testimony
as to warrant submission of the case to a new
jury. That preliminary determination has always
been recognized as the function of the trial court
United States v. Johnson, 327 US 106, 90 L ed 562,
66 S Ct 464; United States v. Troche (CA 2d NY)
213 F2d 401; United States v. Rutkin (CA 3d NJ)
208 F 2d 647; Gordon v. United States (CA) 6th
March) 178 F2d 896, cert den 339 US 935, 9¢ L ed
1353, 70 S Ct 664........ The (Sessions) Court was
thg proper forum for the kind of investigation
which should have been conducted here. The
Courts of Appeal are ill-equipped for such a task.
We need say no more than that appellate courts
have no facilities for the examination of wit-
nesses; nor in the nature of things can they
have that intimate knowledge of the evidence
and ‘feel’ of the trial scene, which are so essen-
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tial to sound judgment upon matters of such com-
plexity and subtlety as those involved herc, and
which are possessed by the trial court alone......
The fact that this case has been long-drawn-out
does not justify short-circuiting normal and orderly
judicial procedures...... We think that the Gov-
ernment’s motion to remand should have been
granted.” — D/- 10-10-1956: Stephen Mesarosh
et al, v. United States of America: 1 L ed 2d 1
(3, 8, .10, 14..15 & 16) =1RLR 20.

Anno: A.LR. Com. Criminal P.C. Sec. 423, N. 23
and N. 28.
S.R. I

# CRIMINAL PROCEDURE CODE (ACT 5 OF
1898), Ss. 435 & 439 — DIRECT REVISION BY
HIGH COURT — WHEN ENTERTAINED —
(Pakistan Case) —

Normally from a decision of a Magistrate, the
Sessions Judge must be moved in revision — A
revision application direct to the High Court
should not ordinarily be entertained in the ab-
sence of special and exceptional! grounds. But
once the application is entertained the technical
objection will cease to have force.

THERE IS a great preponderance of authority
in favour of the existence of the practice of not
entertaining a revision filed in the High Court
direct, though no doubt in some cases the prac-
tice was departed from on special or excep-
tional grounds; and in most of these cases the
High Court did not consider the objection fatal
after the application had been admitted and the
record called for. When an application is pre-
sented before an application Judge, he should, in
accordance with the practice of the Court, refuse
to entertain it if the District Magistrate or the
Sessions Judge has not been previously approach-
ed unless there are_very special reasons why the
applicant should not have gone to the District
Magistrate or the Sessions Judge in the first in-
stance. But after the application has been enter-
tained and the record called for, the technical
objection must cease to have force. The ultl-
mate dismissal of (the application on this preli-
minary ground after the case has been pending
in this Court for a long time may be) highly
prejudicial to the applicant. I have no doubt In
my mind that, in view of the long series of rul-
ings, the existence of such a practice is fully
established and it is our duty to give effect to
such a practice. Failure to observe it would
cause unnecessary confusion and uncertainty In
the mind of accused persons, who would not
know whether they should come direct to the
High Court or first go to the District Magistrate
or the Sessions Judge.”

“When the High Court has once issued a rule
(i.e., where a revision petition has been enter-
tained direct by the High Court) it will not be
discharged on such ground only, but must be
heard on the merits.”

«Therefore. normally from a decicion of 2a
Magistrate, the Sessions Judge must be moved
in revision and a revision application direct to
the High Court is mnot ordinarily entertainable.”’
Shailabala Devi v. Emperor, A.LR. 1933 All 678
(684) (F.B.), quoted and followed — Cri Rev. Nos.
504 to 506 of 1957: D/- 7-8-1958: Shah Zillur
Rahman v. The State (1959) 11 P.L.D. 192

(193) (Dacca) =1 RLR 21.
Anno: AIR Com. Criminal Procedure Code (5

of 1898) S. 439 N. 23 and S. 435 N. 5.

V.K

CRIMINAL PROCEDURE CODE S. 435

IRLR2!

* CRIMINAL TRIAL — DUTY OF PROSECU-
TION — DISCRETION OF PROSECUTION TO
CALL WITNESSES — EXERCISE OF — (Austra-
lian High Court Case) —

It is at the discretion of the prosecution to call or
not to call a witness — But this discretion should
be exerclsed with due regard to traditional con-
siderations of fairness — Case law examineq —
(Criminal Procedure Code (Act 5 of 1898), S.
207-A(4) ).

PER FULLAGAR, J.—“There is no rule of law
that a prosecutor for the Crown must call every
witness who has been bound over and is available.
On the contrary, the discretion of the prosecutor-
has been recognised iIn many cases, and was re-
cently asserted mn Adel Muhammad El Dabbah v.
Attorney-General for Palestine (1944) A.C. 156G
(167-169) — Any one or more of a varlety of rea-
sons may justify & prosecutor in not calling »
witness who has given evidence for the Crown
before the coroner or before the magistrate, and
I could not wish to say anything that might un-
duly limit his discretion. The present case, how-
ever, seems to me to call for a reminder that
the discretion should be exercised with due re-
gard to traditional considerations of fairmess. I
have no doubt that the correct practice is that
which is stated in Archbold’s Criminal Pleadings,
Evidence and Practice, 33rd ed (1954), pp. 515,
516. It is there said:—‘Although in strictness it
is not necessary for the prosecutor to call every
witness whose name is on the back of the indict-
ment, it has been usual to do so in order that the
prisoner may cross-examine them.” Reference is
made to R. v. Simmonds 171 ER. 1111; R. v.
Beezley 172 E. R. 678; Reg. v. Vincent 173 E. R.
754; and Reg. v. Barley (1847) 2 Con. 191. In
Halsbury's Laws of England, 3rd Ed., Vol, 10, par.
764, p. 418, the learned author of the article
says: ‘All the witnesses whose names are on the
back of the indictment should he called by the
prosecution exceépt those who were conditionally
bound over and upon whom notice to attend has
not been served...... Even if it is not proposed
to examine a witness whose name is on the back
of the indictment, counsel for the prosecution
should, unless there are exceptional reasons to
the contrary, place him in the witness box so that
the defendant may have an opportunity of cross-
examining him.’

+In Reg. v. Woodhead 175 E. R. 216 Alderson B.
announced that the judges had laid down a rule
that a prosecutor is mot bound to call witnesses
merely because their names are on the back of
the indictment. But the prosecutor, it was said,
ought to have all such witnesses in court, so
that they may be called for the defence, if they
are wanted for that purpose. If they were called
for the defence, the person calling them made
them his own witnesses. This statement is, of
course, quite consistent with there belng cases
in which a particular witness ought to be called
l_)y the prosecutor. The position was considered
in 2 judgment delivered by Lord Roche for the
Privy Council in Seneviratne v. The King A.LR.
1936 P.C. 289. The appellant had been convicted
of murder in the Supreme Court of Ceylon. His
Lordship referred to an Indian case of Ram
Rapjan~ Roy v. The King A.LR. 1915 Cal. 545 in
yvlnch it appears to have been laid down that
all available eye-witnesses’ should be called ny
the prosecution.” He then said (p. 300) :—Their
Lordships do not desire to lay down any rules tu
fetter discretion in a matter such as this which
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is so dependent on the particular circumstances
of each case”. But a littllje later he said:—“Wit-
nesses essential to the unfolding of the narratives
on which the prosecution is based must, of course,
be called by the prosecution, whether in the re-
result the effect of their testimony is for or
against the case for the prosccution.”

“In R. v. Dora Harris (1927) 2 K.B. 587 (590),
Lord Hewart C.J., said:—

'in criminal cases the prosecution is hound to call
all the material witnesses before the Court, even
though they give inconsistent accounts, in order
that the whole of the facts may be before the
Jwy.' In Adel Muhammed EI Dabbah v. Attor-
ney-General for Palestine (1944) A.C., 156 Lord
Thankerton for the Privy Council, referring to
this statement, said:—In their Lordships’ view
the learned Chief Justice could not have intended
to negative the long-established right of the pro-
secutor to exercise his discretion to determine
who the material witnesses are’. It is not, in-
deed, to he supposed that the Lord Chief Justice
did so intend, but there could he no possible
question that Sergent Phillis was not merely a
material witness but a witness of vital import-
ance. So far as appears, thie only possible object
of not calling him was to place the appellant un-
der the tactical disadvantage which resulted from
inability to cross-examine him. Such tactics are
permissible in civil cases, but in criminal cases,
in view of what is at stake, they may sometimes
accord ill with the traditional notion of the
functions of a prosecutor for the Crown. It is &
very relevant fact here that the witness in ques-
tion was a police witness, and a senior member
of the force at that.” — D/- 2-7-1957: Ziems v.
The Prothonotary of the Supreme Court of New
South Wales: (1957 97 C.L.R. 279 (203 & 204)

(Aus. H.C)) =1 RLR 22

Anno: AIR Com:. Criminal Pr s
! al Procedure Code S
s.R.L

* EASEMENTS ACT (5 OF 1882)
2 4 » SS.13 & 28 —
gIGHT OF WAY OF NECESSITY WH
—_— E
GR.ANTED-—-(Ccylon Supreme Court Case) — N

A right of way of necessity cannot be claimed
pbeyond what ‘absolute necessity’ requires. But
‘absolute Decessity’ does not involve that the
plainlff should establish that the way claimed is
the only means of access to a public road. If the
alternative route is so difficult and inconvenient
as to be practically impossible the court can grant
a right of way subject to payment of compensa-
tion. A simpler test would be this: ‘A right of
road of necessity can be claimed no further than
the actual necessity of the case demands’' — (Evi-
dence Act (1 of 1872), Ss. 101 to 103) —

PER T .S. FERNANDO J. (H. N. G. Fernando J.
agreeing): “The plaintiff's action claiming a right
of footway was dismissed by the learned trial
judge on the sole ground that the plaintiff had
failed to discharge the rather heavy onus that lay
upon her to satisfy the Court that the ‘absohute
nece§sme_q' of the case demanded the grant of the
right of way claimed. A reference to ‘absolute
necessity’ appears in certain judgments in South
African cases in respect of claims for rights of
way, but ‘absolute necessity’ does not appear to
;111]& tmmd to involve in these cases a requirement
e the plaintiff should establish that the way
c'almed is the only means of access from his land
to a public road or a neighbour's road (via viei-
nalis). De Villers C.J. in London and S.A. Ex-

© down.
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ploration Co. v. Bultfontein Mining Co. (1880) 8
S.C. at 60 stated that the Court has more than
once decided that a servitude of necessity cannot
be claimed beyvond what absolute necessity re--
quires. The same learned judge, ten years later,
in the case of Van Schalkwijk v. Du Plessis and
others (19060) 17 S.C. at 464 said that the Court
has never laid down any definite rule as to what
circumstances would constitute a necessity nor
was it advisable that such a rule should be laid
He did not go so far as to hold that there
can be no road of necessity over a neighbour's
land unless the only possible approach to a public
road is over such land. In his own words, ‘there
may perhaps be cases in which the alternstive
route would be so difficult and inconvenient as
to be practically impossible, and in such cases
the Court might be justified in affording rellef
subject to compensation and the other restric-
tions mentioned by Voet (8:3:4)'. Another, and
to my mind, a simpler expression was used by
the same learned judge in an earlier case Pea-
cock v. Hedges (1876) 6 Buchanan's Cape S.C.R.
at 69 where he stated that ‘the authorities in the
Roman-Dutch law clearly shew that a right of
road of necesslty can be claimed no further than
the actual necessity of the case demands’. If I
may say so, with great respect, this simpler and
more readily understood expression appeers to
afford an easier test to be adopited when a Court
is called upon to decide a question of the grant of
a right of way of necessity.” — S.C. 120 — D. C.
Panadure, 2375, D/- 25th July 1957: Rosalin Fer-
nando v. P.L.P. Alwis (1960) 61 N.L.R. 302 (303
& 304) (Ceylon) =1 RLE 224,

Ano: AIR Man. Easements Act, S. 13, N. 4.
S. 28. N. 1: CJI Evidence Act, Ss. 101 to 104, N, 48.

V.K.

* EVIDENCE ACT (1 OF 1872), Ss. 17 AND 21
— CONFESSION OF ACTS OF CO-ACCUSED —
NO VALUE TO PROSECUTION — (Prlvy Coun-
cil casc from British Guiana) —

Voluntary statement made by an accused is gd-
missible as confession — Accused can confess as to
his own acts only, not as to the acts of others
which he has not seen — Prosecution cannot take
advantage cof such an admission.

A VOLUNTARY statement made by an accuseg
person is admissible as a ‘confession’. He can
confess as to his own acts, knowledge or inten-
tions, but he cannot ‘confess’ 8s to the acts of
other persons which he has not seen and of which
he can only have knowledge by hearsay. A faj.
lure by the prosecution to prove an essential ele-
ment in the offence cannot be cured by an ‘admis-
sion’ of this nature.” — D/- 2-10-1958: Surujpaul
called Dick v. Regina: (1958) 3 All ER. 309 (304)

(Eng.) =1 RLR 23.
41no: CJI Evidence Act S, 2 q

N 1 and 4. *hElE R
V.K.

W

“FACTORIES ACT (63 OF 1948), S. 6 — FIRy:
MAN ATTENDING FACTORY — NOT AN l;k:
VITEE — DUTY OF INSPECTOR — (New Zen.
land Supreme Court Case —

Factorics Act is not enacted for the bene-
{fit or .protection of & fireman who attends
the premises not in its character as g
factory, but as a building in which gn out-
break of fire has occurred — A fireman
summoned {0 put out & fire in a premises may be
4n invitee of the occupier, but the Invitation is
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not to the factory as such but to premises con-
‘taining danger which, though unusual in a fac-
-tory, is usual in a building on fire — Assuming
that the Inspector owes a duty to the general
public including invitees and licensees, not to be
negligent in granting registration to a premises
-as a factory he owes no duty to a fireman sum-
‘moned for fighting an outbreak of fire—(Tort —
Negligence) — (Words & Phrases “Invitee”) —
(Factories Act (63 of 1948), Preamble) — Merring-
ton v. Ironbridge Metal Works (1952) 2 All ER.
1101 — Hartley v. Mayoh (1954) 1 All E. R. 375 —
‘Donoghue v. Stevenson (1932) A.C. 562 and Denny
+v. Supplies Transport Co., (1950) 60 T.L.R. (Pt. I)
1108, distinguished —

“I AM unable to find in the provisions of the
{Factories) Act as a whole any provision which,
on its proper construction, could be regarded is a
provision enacted for the benefit or protection of
4 fireman who attends the premises not in its
-character as a factory, but as a building in which
an outbreak of fire has occurred. A fireman who
is summoned to fight an outbreak of fire in cer-
tain premises may occupy 2 status equivalent to
that of an invitee of the occupier, as was held
4in Merrington v. Ironbridge Metal Works (1952)
2 All ER. 1101, and Hartley v. Mayoh & Co.
(1953) 2 All ER. 525, on appeal (1954) 1 All
‘E.R. 375; but the invitation is not an invitation
10 a factory as such, but to premises which are
«on fire and contain dangers which, though unusual
in a factory as such, are usual in a building on
fire.

In the result, while assuming, without deciding.
that (the Factories Act) imposes a duty upon the
inspecter which is owed to a particular class of
the general public, and while assuming — again
without deciding — that the class may include
certain invitees and licensees of the occupler
provided their invitation to or licence to enter Is
in respect of the premises in its character as a
factory, I am of opinion that it does not include
qa, fireman who is summoned to the building or
otherwise attends the building for the purpose of
fighting an outbreak of fire therein.” — D/-
9-6-1958: Goodman v. New Plymouth Fire Board
and Attorney-General. (1958) N.Z.L.R. 767 (771)

(N.Z. 8.C.) =1 RLR 24.
Anno: Fifty Years' Digest — Tort — 18 — Neg-

ligence (h).

V.K.

* FACTORIES ACT (63 OF 1948), S. 6 — SUM-
MONED FIREMAN TO INSPECT FACTORY
PREMISES — INSPECTOR’S DUTY TOWARDS
— (New Zealand Supreme Court case) —

An inspector granting a certificate of re-
gistration can reasonably assume that a fire-
man summoned to the factory will make an

examination of the conditions of means of
ingress and egress, light, ventilation and
other circumstances before deciding to en-
ter the building — This assumption removes

‘him from the category of persons who are affect-
ed by the Inspector's act in granting a certificate
_~ The Inspector will not be liable for any neg-
ligence — (Tort — Negligence).

«AN INSPECTOR when granting a certificate of
registration can reasonably anticipate that if
there is an outbreak of fire in the factory build-
ing, & fireman will assuredly make an examina-
tion of the means of ingress and the conditions
of light and ventilation obtaining in assessing
the risks involved in any decision which he may

FACTORIES ACT S. 6

1RLR26

make to enter the building. The'situation of a
fireman attending an emergency outbreak of fire
warrants assumption, not merely of the: oppor-
tunity of inspection, but also of exercise of that
opportunity and ascertainment of the condition
of means of ingress and egress, light, ventilation,
and other circumstances as they exist at that
moment. Reasonable assumption, reasonably held,
that a fireman will look and determine for him-
self, removes the fireman from the category of
persons who were so closely and directly affected
by the inspector's act in granting a certificate
that he ought reasonably to have had a fireman
attending a future outbreak of fire in contem-
plation as being affected by his act.” — D/-
9-6-1958: Goodman v. New Plymouth Fire Board
and Attorney-General: (1958) N.Z.L.R. 767 (171 &
772) (N.Z. Sp. Court). =1 RLR 25.

Anno: Fifty Years Digest — Tort — 18 Neg-
ligence — (h). P
VK.

* GOVERNMENT OF INDIA ACT (1935), S. 240
— REMOVAL FROM SERVICE — EFFECT OF —
(Pakistan Case) —

The question of removal or dismissal arises only
when the question whether a person is to be
employed or not is finally decided and the order
of discharge by itself finds a person blameworthy
or deficient — Though the real reason for a dis-
charge may be unsatisfactory work, if the Govern-
ment does not proceed on that basis but terminates
the service on the basis of an agreement it will
not amount to ‘removal’ or ‘dismissal’ within the
meaning of this section — (Constitution of India
(1950), Art. 311) — (Words & Phrases “Removal”
and ;‘)stmxssal") — (Industrial Dispute — Dis-
missal) —

“LEARNED COUNSEL relies upon Shayamlal v.
State of U.P. ALR. 1954 S.C. 36130 whereiy;x it has
been held that a discharge is tantamount to a re-
moval if the officer concerned has been found
to be blameworthy or deficient. This definition
of removal, he says, has been approved in Noorul
Hassan v. The Federation of Pakistan P.L.D. 1956
S.C. (Pak) 331. There are two answers to this
argument. The first is that the question of remo-
val or dismissal arises only when the question
whether a person is to be employed has been
finally decided. The second is that it is only
where the order of discharge by itself -finds a
person to be blameworthy or deficient that it can,
according to observations in Mrs. Issac’s case
(1956-P.L.D. 431 S.C.), be regarded as removal or
dismissal. To such a removal or dismissa] a
stigma, attaches, but if all that has happened is
that the real reason of discharge is the un-
satisfactory work of an employee but the
Government does not proceed on the basis
that he 1is guilty or deficient and simply
terminates his services in accordance with the
terms of his agreement of service, that would not
be a removal. After all, the true reason for the
discharge of one whose services can be terminat-
ed after notice will generally be unsatisfactory
work or the undesirability of retention in service
of the employee and to hold that, if the reason
of such discharge be unfitness or misconduct, a
notice to show cause is essential would be tanta-
mount to nullifying the clause or discharge after
notice.” — Regular Second Appl. No. 432 of 1956:
D/- 25-11-1957: Federation of Pakistan v. Riaz Ali
Khan (1958) 10 P.L.D. (Lah.) 22 (27 & 28)

=1 RLR 26,
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Annc: AIR Com. Constitution of India Art. 311
N. 4.
V.K.

* HENDU MARRIAGE ACT (25 OF .1955), SEC.
10 (1) '(a) & EXPLANATION AND S. 13 — CON-
STRUCTIVE DESERTION — PROOF OF INTEN-
TION — WHEN NECESSARY — (Australian High
Court Case) —

Distinction between “conduct amounting to
constructive desertion” and “conduct merely
justifying one spouse in leaving the other”
— “To establish constructive desertion, in-
tention, actual or imputable, to break the matri-
monial relation” must be proved — Intention is
irrelevant when the question is whether there is
“just cause” for one spouse to withdraw from the
other — It is only the “reasonableness” of with-
drawal in the light of the conduct of the other
spouse that is to be considered — Burden of proof
of “absence of just cause” lies on the party
whose conduct is in question — (Disselution of
Muslim Marriages Act (8 of 1939) S. 2)—(Special
Marriage Act (43 of 1954), Sec. 27 (8) ) — (Divorce
Act (4of 1869) Ss. 3(9), 10 & 22) — (Evidence Act (1
of 1872), Secs. 101 to 104) — (Criminal Procedure
Code (5 of 1898) S. 488) — Sholl, J., in Nicoll v.
Nicoll (1956) V.L.R. 591 (595 & 596) & Lang v.
Lang (1953) 86 C.L.R. 432, referred to—

.“THE DISTINCTION between conduct which will
amount to a ‘matrimonial offence’. such as con-
structive desertion, and conduct which will merely
justify one spouse in leaving the other, may well
be thought to be one of the many unsatisfactory
features of our divorce law. It is, of course, of
less importance in jurisdictions where cruelty
alone is a ground of divorce.”

“The matter has been recently discusesd by
sholl J. in Nicoll v. Nicoll (1956) V. L. R. 59I,
(595 & 596). His Honour says that the distinction
pas, for the most part, been rested on a differ-
ence between conduct justifying a ‘temporary’
withdrawal and conduct justifying a ‘permanent’
withdrawal. We would agree with his Honour
when he says, in effect, that, practically speak-
ing, the question in cases of this type may often
yesolve itself into a question of degree, but the
real substance of the distinction is, we think,
that, 1n order to establish constructive desertion,
what has been called a ‘subjective element’ must
pe proved — ag intention, actual or imputable, to
preak the matrimonial relation: Lang v. Lang
(1953) 86 C.L.R. 432; (1954) 90 C.L.R. 529; (1955)
A.C. 402. Where, on the other hand, the ques-
gion is as to ‘just cause or excuse’, no Inquiry
into intention need be undertaken. The miscon-
duct must be grave, but the only question is as
to the reasonableness of the departure of the
respondent in the light of the petitioner’s cf;n.
auct viewed objectively. The petitioner carries

ence of just cause or
the burden of proof of abs ] B

<cuse.” — Sholl J. in Nicoll v. Nicoll
?ILR- 591, at pp. 595, 596 and Lang V. Lang
(1953) 86 C.L.R. 432; (1954) 90 C.L.R. 529 (1955)

A.C. 402 (referred to). D/- 13-8-;5953,: (x\:allga)ard v.
2 5 AUS.

alagaard, (1958) 99 C.L.R. 1 ( SVRLR 21,
Anno: AIR Man. — Divorce Act S. 3 N. ‘3. AII'};.

Man. — Dissolution of Muslim Marriages Act S. 2

N. 22 F.Y.D. — Divorce Act S. 10 N. 6. AIR Com.

Criminal P.C. S, 488 N. 21.

S.RI

* HINDU MARRIAGE ACT (25 OF 1955), SEC.
10 (1) (a2) & EXPLANATION — CONSTRUCTIVE

HINDU MARRIAGE ACT S. 10

DESERTION — DRINKING AND SEXUAL BRU-
TALITY OF HUSBAND — NO GROUND FOR
JUDICIAL SEPARATION — (Australian High
Court Case) —

Constructive desertion — Where the _husbaud
had been guilty of excessive drinking and
a degree of sexual brutality the wife is justi-
fied in leaving him, but is not herself entitled ;o
a decree of judicial separation on the ground of

" constructive desertion — (Dissolution of Muslim

Marriages Act (8 of 1939) S. 2) — (Special Mar-
riage Act (43 of 1954), Sec. 27 (b)) — (Criminal
P. C. (5 of 1898) S. 488) — (Divorce Act (4 of
1869) S. 3(9), 10 & 22) — (No Extract) ——_Bam Vs
Bain 1923 (33) C.IR. 317 Upheld (1958) 99
C.LR. 1 (5 D/- 13-8-1958; Magaard V. Magaard
(1958) 99 C.L.R. 1 (5) (Aus.) = 1 RLR 28.

Anno: AIR Com. Criminal P.C. 488 N. 21. AIR
Man. Divorce Act S. 3 N. 3. AIR Man. Dissolu-
tion of Muslim Marriages Act S. 2 N. 2. F.Y.D. —
Divorce Act S. 10 N. 6.

SR.IL

% HINDU MARRIAGE ACT (25 OF 1955), S. 26
_ ORDER OF TRANSFER OF CHILD’S CUS-
TODY — STAY OF — (English Case) —

1f there is no urgency for the transfer of cus-
tody from one parent to the other, court should
not, in the interests of the child, refuse a reason-
able stay of the order of trgnsfer pendmg appeal.
if it is satisfied that there is a genuine intention
to appeal against its order of transfer — Court
ought not to make an order of transfer of cus-
w&’y to take effect instanter — At least a week’s
time should be allowed for its order to take
effect, so that the aggr_ieved party, in case of
-fusél of stay by it, might obtain it from the
;lagpellate court — On facts, the appellate court
found that there ‘was no urgency and gmnted
stay pending disposal of appeal — (Divorce
Act (4 of 1869) Sec. 43) — (Hindu Marriage Act
(25 of 1955), Ss. 31 and 28) — (Special Marriage
Act (43 of 1954), Ss. 38 & 39 and 40) — (Civil
p. C. (Act 5 of 1908) O. 41, R. 5(1) ) — (Guar-
Gians and Wards Act (8 of 1890) S. 12) —

o ERE is no urgency for the transfer
— ;‘,;ggxnfm:]!x{aslse those words ‘where there is no
urgency for the transfer’ — it is not normally
in the interests of an infant to refuse a reason-
able stay pending appeal if the magistrates are
satisfied that there is a genuine intention to ap-
peal. Further, if they think that they ought to
refuse a stay, then, unless there is an even grea-
ter sense of urgency, they ought not to make the
order to take effect instanter as distinct from,
say, seven days hence, so as to enable the ag-
grieved party (that is to say, the party aggriev-
ed by their refusal to grant a stay) to apply as
that party is quite entitled to do, to this court
to ask for a stay.”

“Two fHings are. however, inescapable. The
first is that if there are sufficient reasons, they
are much weaker than would be the position in a
normal case in which care and control is given to
the father of a child of such tender years as this
child (below 5 years). The second is that nobody
can deny that the mother has a reasonable chance
of success on this appeal. In those circumstances,
T am sure that one must look for some ground of
urgency to justify an immediate order for the
transfer of possession of the child to the father.
The child has never suffered any injury from
peing with the mother, and there is no sugges-
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tion that he will suffer any injury. I cannot be-
lieve that a matter of a few weeks would make
the slightest difference one way or the other to
the welfare of the child. I have studied the
reasons which the magistrates have given for
their decision to find in them- any inkling of
urgency, and I can find absolutely none. I there-
fore order that the infant do remain in thecus-
tody of the mother until the hearing of the ap-
peal.” — D/- 28-2-1858: Re. S. (an infant), (1958)
1 All ER. 783 (786 & 787) (Eng.) =1 RLR 29.

Anno: AIR Man: Guardians And Wards Act S.
12 N 1. AIR Man: Divorce Act S. 43, N. 1. AIR
Com. Civil Procedure Code O. 41 R 5 N 5.

v

HOUSES AND RENTS — U. P. (TEMPORARY)
CONTROL OF RENT AND EVICTION ACT @3
OF 19147) SEC. 7 — TENANT CHANGING THE
NATURE OF ACTIVITIES ON THE PREMISES
WHETHER CREATES VACANCY —

A tenant has the right to use the ac-
commmodation in any lawful manner — He
may start new business and close the run-
ning one or start a genuine partnership business
with others — If he continues to be in occupa-
tion mere closing down of the business tempo-
rarily creates no vacancy.

“A TENANT has the right to make use of the
accommodation rented by him in any lawful
manner. He may start a business and close it
down, and start a fresh husiness. None of these
changing activities can have the effect of termi-
nating his tenancy or making the accommodation
vacant.”

“A tenant has the right to start a business in
his premises in partnership with another, provid-
ed that the partnership is a genuine transaction
and not a cloak to conceal a transfer of posses-
sion of the premises to a bogus ‘partner’ in con-
sideration of payment of an illegal premium oY
rent.”

“Nor does the accommodation automatically fall
vacant if the tenant closes down one business but
does not start another for some time. If he con-
tinues to be in occupation of the premises, the
mere closing down of his business creates no va-
caney.” — Civ. Mise. Writ No. 3720 of 1956: D/-
2-9-1958: Puran Chand v. Rent Control and Evic-
tion Officer, Kanpur (1959) 57 A.L.J. 343 (347 &
348). =1 RLR 30.

SR.L

HYDERABAD HOUSES (RENT EVICTION AND
LEASE) CONTROL ACT (20 OF 1954), S. 15 (2)
PROVISO — RIGHT OF EVICTION REVIVED
BY SUBSEQUENT ACT—

Once a tenant has forfeited his right to re-
main in possession and the landlord has be-
come entitled to the relief of eviction, the right
cannot be revived by any subsequent act of the
party unless it comes under the proviso to this
section — The principle contained in O. 41, R. 33,
CP.C., can be used even in revision but only in
exceptional circuunstances when it is called for
in the ends of justice — (Civil Procedure Code
(Act 5 of 1908), O. 41, R. 33) — (Transfer of
Property Act (4 of 1882), S. 111) — (Houses and
Rents) — (Lendlord and Tenant) —

«THE QUESTION is when once the tenant has
forfeited his right to continue in possessiop and
the landlord hecame entitled to the relief of
evietion, can any subsequent act of the tenant

HOUSES AND RENTS S. 7
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undo the effect of favourable direction in favour
of the landlord? It is no doubt true
that the principle contained in Order 41, rule 33,
Civil Procedure Code, may in fit cases be called
in aid even in revisions; but this power is in-
tended to be exercised sparingly and only in
special circumstances without prejudice o the
other party to shorten litigation and to sub-
serve or attain thc ends of justice. In cases
where this principle may be applicable, the cor-
rectness of the judgment in question will be
considered having regard not merely to the
state of the case at the time the judgment was
rendered “but also having regard to the relief
that the subsequent events might warrant. It is
however essential that the party seeking relief
must establish a case for such relief on the ma-
terial on record. The statute provides for cases
where the tenant may be given an opportunity
to undo the effect of his Qefaults. But such
cases are limited to default in payment of rent
provided it is not wilful. The Legislature in its
wisdom has not extended this benefit to default
of any other description or other objectionable
acts. That is clear from the proviso to section
15(2). Therefore the right once lost under the
provisions of the Act cannot be revived by any
subsequent act of the party — (Hence) a tenant
cannot undo the effects of the previous acts
which had occasioned the right of eviction (iry
favour of) the landlord.”

“Once the authority concerned is satisfied thatg
a case under section 15 has been established, he
has to make an order of eviction under the man-
datory provisions of the statute save in cases
vymch‘ arc governed by the proviso to that sec-
tion in which case, before making such order
he in exercise of his discretion has to compiy
with certain procedure.” — C.R.P. No. 330/4 of
1956: D/- 10-10-1958: Pushpa Bai v. A. Sulocchang
Menon: (1959) 1 An. W.R. 363 (264 & 365) (An-
dhra) =1 RLIR 31

V%nno: AIR Com. CP.C. O. 41 R 33 N 1

* INCOME-TAX ACT (11 OF 1922), 8s.2(4) AND
10(1) — “BUSINESS” — TEST TO DETERMINE
WHETHER PROFIT FROM A PARTICULAR
TRANSACTION IS INCOME FROM A BUSINESS
— BURDEN OF PROOF — (Canada Excheguer
Court case — (Canada) Income-tax Act, R, S. ¢,
1952 C. 148, Sec. 139(1) (e) ) —

The profit from a tranaction is income from g
husiness if the amount is “a gain made in an
operstion of business in carrying out a scheme fq)
profit making” — The burden of rebutting the
assumption that particular profit is from a. busi.
ness is upon the assessec, Where a company deal-
ing in real property, purchased a parcel of lang
with the intention of making profit out of it by
developing it into a motel and at the same time
it intended to sell away the property as such in
case it should not be able to finance the cons.
truction of the motel, and did sell the land itselr
while dealing with the question whether or nof
the profit made in the transaction was “businesgs
profits”, held: that the profit was made in carry.
ing out the alternative purpose, when the preferreq
purpose of constructing a motel failed, that it was
2 profit made in an operation of business in car.
rying out a scheme of profit making and was
liable to income-tax as arising out of business —
(Evidence Act (1 of 1872) Ss. 101 to 103) — Cali-
fornian Copper Syndicate v. Harris (1804) § T. C.
159 -— Ducker v. Rees Roturbo Development Syn-
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dicate, (1928) A. C. 122 — Johnson v. Minister of
National Revenue, (1948) S. C. R. (Can.) 486, fol-
lowed.

Per Thurlow J.: “The purposes of the (appel-
lant) corporation are expressed in terms wide
enough to include dealing in real estate. On
December 31, 1951, the appellant acquired from one
-of its three shareholders a parcel of undeveloped
land (for purposes of implementing this policy).”

“The appellant was unable to obtain moneys to
finance the construction (of even a single) dwel-
ling house thereon. (So) it abandoned this scheme
and.accepted an offer for about half of the pro-
perty. It is admitted that the profit realized on
this sale was income.”

- “On August 29, 1952, the appellant purchased an-
other parcel of undeveloped land this one being
located in Lachine. On June 3, 1953, the appel-
lant sold this property and it is the profit realized
in this transaction that is in issue in this appeal.
These were the only purchases and sales of real
estate made by the appellant up to that time,
and none save the sale of the remaining land (of
the first transaction) have been made since then.”

“The case put forward on behalf of the appel-
lant is that the land at Lachine was not purchased
in the course of any business of dealing in real
estate but was acquired for the sole purpose of
coa}s_tructmg and operating a motel and service
station thereon, that it was only when such pur-
pese failed because of the appellant’s inability to

property and realized the profit in question, and

that, in these circumstances, the pr it 'capi-

tal gain and not income.” Profit was a capt
“In my opinion when purchasin, Y

. g the property,

the directors gave some little considera.ptio% 1}:)

what course was to be followed in the event of the

however,
nlyo ;é)utréet atcr:.ual]y considered when it became
obvi a e loan could not be

Onat of sale” obtained was

“ ‘Business’ is defined in s. 139(1) (e) (of the
canada Income Tax Act, R. S. C. 1952, C.148) as in-
cluding ‘a trade, manufacture or undertaking of
any kind whatsoever and an adventure or concern
in the nature of trade.’ The question whether or
not the profit in question was income or capital
turns on whether or not the profit was profit from
a business as so defined. The Minister, in making
the assessment, has proceeded on ihe assumption
that the profit in question arose from such a busi-
ness, and in this appeal the onus upon the
appellant to satisfy the Court that this as-
sumption is wrong. Johnson v. Minister of Na-
tional Revenue (1948) S. C. R. 486.

The test to be applied in determining whether
the Drofit in question was income from a busi-
ness 1s that stated by Lord Justice Clerk in
Califernian Copper Syndicate v. Harris (1904) 5
T. C. 159 at 185, Referring to that test, Lord
Buckmaster, in Ducker v. Rees Roturbo Develop-
ment Syndicate, (1928) a. C. 122 at 140 said :

‘My Lords, I think it is undesirable in these cases
to aitempt to repeat in different words a rule or
principle which has already been found applicable
and has received judicial approval, and I find
that in the case of the Californian Copper Syndi-
cate v. Harris, 5 Tax Cas. 159, it is deolared that
in considering a matter similar to the present the

INCOME-TAX ACT S. 2
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test to be applied is whether the amount in dis-
nute was ‘a gain made in an operation of business
in carrying out a scheme for profit-making.’ That
principle was approved in g judgment of the Privy
Council in the case of Commissioner of Taxes v.
Melbourne Trust, (1914) A. C. 1001, and it is, I
think, the right principle to apply.’

In applying the test to the case before the House,
Lord Buckmaster continued at p. 161 :

‘These reports show that the directors were con-

" templating from the beginning the possibility of

the sale of some of these patents. It is quite true
that they preferred not to sell them if a sale could
be avoided, but the statement in para. 11 of the
case is quite plain, that ‘the possibility of the sale
of the foreign patents or rights has always been
contemplated by the appellant company in respect
of such interest as it possessed in the foreign
patents.” It is one of the foreign patents with
which this appeal has to do, and the agreements
which are set out, showing the way in which the
foreign patents in the case of France and of
Canada have also been dealt with, show that that
statement was not a statement of a mere accidental
dealing with a particular class of property, but that
it was part of their business which, though not of
necessity the line on which they desired their busi-
ness most extensively to develop, was one which
they were prepared to undertake.’

In the present case, the evidence, in my opinion,
points to the conclusion that the property was ac-
quired with the overall intention of turning it to
account for profit. The method favoured by t'he
directors by which this intention was to be carried
out was that of developing the property as the
site of a motel and service station if the moneys
necessary to carry out that purpose could conve-
niently be borrowed, and for that reason they turn-
ed down the early offers received for the property.
They intended, however, if such moneys could
not conveniently be borrowed, to turn the broperty
to account for profit in any way that might pre-
sent itself, and in my opinion such ways included
sal2 of the property. In purchasing the property,
the directors relied on their own knowledge of
real estate and acted without any independent
appraisal of the property, and in the transaection
they committed the bulk of their company’s finan-
cial resources for an unproductive, but saleable,
property. I am far from satisfied that men of their
ability and experience would have done this for
the purpose of building a motel and service station
without having arranged for the funds tp finance
this construction and without, at the same time,
having in mind the most obvious alternative course
open to them for turning the property to account
for profit. Despite their optimism the possibility,
if not the probability, of their not being able to
ohtain the necessary loan must, in my opinion, have
been present in their minds, and the experience of
the appellant’s first project alone would have sug-
gested both the necessity for an alternative course
and the availability of the alternative course which
was in Tact followed less than a year after the
property was purchased. To my mind, it is not
without significance that that course was the only
alternative course considered and that it was de-
cided upon as the only thing left to do. In my
opinion, the sale of the property for profit was
one of the several alternative purposes for which
the property was acquired, and it was in the car-
rying out of that alternative purpose, when it
became clear that the preferred purpose was un-
attainable, that the profit in question was made,
It was, accordingly, a profit made in an operation
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of business in carrying out a scheme for profit-
making and was properly assessed.” — D/- 9-3-1959:
Bayridge Estates Ltd. v. The Minister of National
Revenue: (1959) Ex. C. R. (Canada) 248 (249 to
251 & 253 to 256) =1 RLR 31A

Anno: AIR Man. Income-tax Act, S. 2, N. 6:
S. 10, N. 2. CJI. Evidence Act. Ss. 101 to 104, N.
24

SRL

* INCOME-TAX ACT (11 OF 1922), SEC. 3 —
CONTINGENT BENEFIT — WHEN TREATED AS
INCOME — (English Case) —

A benefit contingently receivable by an em-
ployee, as profit of employment, should be treat-
ed for tax purposes as income for the year in
which it is actually received if no money value
can be put on it until it is realised -— (Income-
tax Act (11 of 1922), Sec. 7(1) ).

“FOR THE proposition that a benefit contin-
gently receivable by an employee as a profit of his
oftice or employment is to be.treated for tax pur-
poses as income of the year in which it is re-
ceived, counsel for the Crown cited Edwards V.
Roberts (1925) 19 Tax Cas. 618). I think that
that must be so where no money value can be
put on the benefit until it is actually realised.”
-— D/- 7-7-1958: Hochstrasser (Inspector of Taxes)
v. Mayes; Jennings v. Kinder (Inspector of Taxes)
(1958) 3 All ER. 285 (293) (Eng.) =1 RLR 32.

Anno: A.IR. Man. Income-tax Act (11 of 1922)
Sec. 3. N. 2. Sec. 7 N 1.
V.K.

% INCOME-TAX ACT (11 OF 1922), S. 7 (1) &
EXPL. 2 — PROFIT OF EMPLOYMENT — NOT
INCLUDED IN CASUAL BENEFITS — (English
Case) —

The profits of an employment include every
sum paid by the employer to the employee in his
capacity as employee for no other consideration
than the services which he renders — It does not
include testimonials or other casual benefits such
as birthday presents — (Income-tax Act (11 of
1922), Sec. 4(3) (vi)).

PER JENKINS, L.J.: “The profits of an office or
employment include every sum in money or
money’s worth paid by an employer to an em-
ployee during his employment in his capacity
as employee and for no consideration moving
from the employee other than the services which
he renders. I would, however, qualify that broad
proposition by saying that it is not to be taken
as extending to ‘testimonials’ of the kind consi-
dered by the House of Lords in Seymour v. Reed
((1927) — 11 Tax Cas. 625), and also that there
may he benefits casually hestowed by an em-
ployee such as birthday, Christmas, or wedding
presents, or given on compassionate grounds re-
terable to relationship, friendship, social custom,
or motives of charity, which, though made for no
consideration in the legal sense, should not he
1reated as referable to services, or as made to the
employee in that capacity.”

“The following passage from the judgment ot

Stirling, L.J., in Herbert v. Mcquade (1902) 4 T.C.
489 at p. 501) seems to me to he much in point:

‘...a profit accrues by reason of an office when
it comes to the holder of the office as such — in
that capacity — and without the fulfilment of any
further or other condition on his part..."”

INCOME-TAX ACT S. 3
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Per Parker, LJ.: “Where you find that an
employee has during the course of his employ-
ment received from his employer a benefit in
money or money's worth, that receipt is a pro-
fit of his employment and taxable as such un-
less (i) it amounts to a gift to him in his per-
sonal capacity, e.g., a benefit conferred out of
affection or pity; or (ii) it has been received for
a consideration other than the giving of services.
This can be put more shortly by saying that
such a benefit, to be a profit of his employment,
must have been received by him in his capacity
of employee as a reward for services. In the
two exceptions referred to above, (by Jenkins
L.J.) though the benefits are received by him
while he is an employee and might not have
been received but for his being an employee, yet
in his hands the benefit is not a reward for ser-
vices.” — D/- 7-7-1958: Hochstrasser (Inspector of
Taxes) v. Mayes: Jennings v. Kinder (Inspector
of Taxes): -(1958) 3 All E.R. 285 (290 & 294 & 295)
(Eng.) =1 RLR 33.

Anmno: AIR Man: Income-Tax Act (11 of 1922)
gec. 7, N. 1 Sec. 4 N. 24
.R.I.

* INCOME-TAX ACT (11 OF 1922), S. 'i(I)
EXPL. 2—PROFITS OF EMPLOYMENT—WHAT
IS INCLUDED IN — (English Case) —

The discharge of a liability of the employee
po a third party by the employer is a profit aris-
ing out of employment — Similar is the case
of payment of income-tax of the employee by the
employer — When a Managing Director lives in
his own house at the request of the company
and the outgoings are paid by the company o
when an employee receives a lump sum after
completion of a certain period of employment,
these payments are profits of employment and
thus taxable — (Income-tax Act (i1 of 1922),
S. 4 3) (vi)) — Weston v. Hearn (1843) 2 Al
ER. 421 — Nicoll v. Austin (1935) 19 Tax Cas.
531 and Hartland v. Diggines (1926) 10 Tax Cas
247, Approved. )

PER JENKINS, L.J.: “Counsel point ou f
the dlscharge by an employer olf) a iiegbuittjyuilx::f
curred by his employee to a third party may, to
the extent of the liability thus discharged, eon.
stitute a profit of the employee’s employment. In
support of that proposition, which I fully accept
he cited Hartland v. Diggines ( (1926) 10 Tax Cas.
247), where an employer paid his employee’s in-
come tax and this was held to constitute a pro-
fit of his employment. He also cited on the same
point Nicoll v. Austin ( (1935) 19 Tax Cas. 631),
where a managing director continued at the com.
pany's request to live in his own house, the com-
pany paying all outgoings, and these payments
were held to be profits of his office. For the pro-
position that a single payment to an employee
may be a profit of the employment, (which again
1 fully accept), he cited Weston v. Hearn ( (1943)
2 All ER. 421). A lump sum paid to an employce
on completing twenty-five years service was helq
taxable.” -— D/- 7-7-1958: Hochstrasser (Inspectoy
of Taxes) v. Mayes Jennings v. Kinder (Inspector
of Taxes), (1958) 3 All ER. 285 (293) (Eng.)

=1 RLR 34,

Anno: A.LR. Man. Income Tax Act (11 of 1922)

S. 7. N. 1. AIR Man Income Tax Act (11 of
1922) S. 4 N. 24,
VK.
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® lNCOMi‘I-TAX ACT (11 OF 1922), SEC. 13 —
MARKET RATE — ADOPTION OF — WHEN
JUSTIFIED — (Pakistan Case) —

Where the accounts of the assessee are defi-
cient in material particulars and do not furnish
a proper basis for the ascertainment of the pro-
fits made by him, the adoption of the ordinary
market rate is justifiable under sec. 13 of the Act
for the ascertainment of the cost incwred by the
assessee in his business — But it is not a correct
application of sec. 13 when an average selling
rate is adopted which increases the admitted re-
ceipts by a considerable sum leading to an ab-
surd result, or when a certain rate is adopted
which is based on no evidence and unaccom-
panied by any reason.

“THE POINTS formulated for consideration are
as follows:

‘(i} Whether the circumstances of the case
admit of the ordinary market rate as found at
Rs. 218 per bullock as an acceptable standard
under the law or under section 13 for the as-
certainment of the purchase price of the bul-
locks, and whether the acceptance of the ordi-
nary market rate overlooks the material cir-
cumstances having a bearing on the question of
cost rate of the bullocks and heifers supplied?

(ii) Whether the average selling rate adopted
by the Income-tax Officer at Rs. 263 violates the
principle oi natural justice increasing the ad-
gmtted receipt of Rs. 11,84,540 by Rs. 67,300 lead-
ing to an absurd result and whether the adop-
tion of that rate in preference to the average
rate of Rs. 248 per animal leads approximately to
:ll;wisnmale of true income is sustainable under the

(i) Whether the rate of Rs. 187 the rate adopt-
ed per dead animal, a fictitious figure based on
no evidence and unaccompanied by any reason,
{s sustainable in law?’

‘The assessment relates to the year 1946-47 on
account - of the income made by the assessee
during the account year 1945, and the business in
yespect of which the income has been assessed
is the business of supply of bullocks and heifers
during the said year to the Commonwealth Re-
jations Department of the Government of India.
(The contract between the assessee and the Com-
monwealth Relations Department had classified
the bullocks and heifers into different categories
according to their sizes fixing different prices for
the different .categories. But the accounts of the
assessee did not disclose how many of each cate-
gory he purchased and at what price, nor Y}OW
many of each category he sold and at what price.
Therefore, the Income-tax authorities had applied
sec., 13 of the Income-tax Act to ascertain the
profits). Our answer as to point No. I is that
section 13 of the Income-tax Act has been cor-
rectly applied by the Tribunal, and so far as
points Nos. 2 and 3 are concerned our answer Is
that section 13 has not heen correctly applied.”
— Refce. Case No. 12 of 1956, D/- 22-2-1957 Mu-
hammad Yousaff v. Commissioner of Income-tax,
East Bengal: (1959) 35 LT.R. 633 (638) (Dacca)

=1 RLR 35.

V;\:nno: A.LR. Man: Income Tax Act S. 13, N. &

* INCOME-TAX ACT (11 OF 1922), S. 14 (3) —

DOCTRINE OF MUTUALITY — FACTORS IN
APPLICATIOIN OF — (Pakistan Case).

To apply the doctrine of mutuality the relevant
factors to be considered are the constitution of the

INCOME-TAX ACT S. 13
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e, its objects, the character of relationship
gistfv?g:n the asisessee and its members, the terms
of their sgreement and the utilisation of the in-
come of the assessee — (Income-tax Act (11 of
1922), Ss. 2(6¢) (viD), 3, 14(4), 16(3) (@) (iv) &’::o))'
_ (Words & Phrases “Doctrine of Mutuality”).

«IN DETERMINING the applicability of the
doctrine of mutuality one should look to—

(1) the constitution of the assessee;
(2) the objects with which it is formed:

(3) the true character of the relationship bed_
tween the assessee and its members.from whom
the income in question has been derived;

(4) the terms of the agreement hetween the
assessee and its members; and
lication of the income and fund of
the(:s)astsl;gs:g? — Civ. Ref. No. 1 of 19833: D/-;
4-5-1959: Commissioner of Income-tax Punjab and:
N.W.F. Province v. The Lyallpur Central Co-ope-
rative Bank Ltd. (1959) 11 P.L.D. 627 (b?a;; Iflllmgﬁ)

Anno: AIR Man. Income-tax Act S. 2 (60) l_N q.
S. 3 N. 10; F.Y.D. Income Tax Act S. 10—2° Cl..
(2 i) — (@).

R.

.

INDUSTRIAL DISPUTE — BONUS — BONUS
FORMULA IN THE CASE OF A MANUFACTUR-
ING CONCERN WHEN CAN BE APPLIED IN
OTHER CASES.

The workmen can contribute to the increase of
production even in non-manufacturing companies
like oil companies and as such bonus formula
12id down in the case of a manufacturing concern.
can be applied in the case of ‘a non-manufacturing-
concern also — (Bonus).

«fT IS admitted that the industry makes huge
profits. But the managements contend that the:
workmen do not contribute to increase of pro--
duction. In support of this, Mr. Pai would Ilu-
cidly argue that a distinction has to be made
between manufacturing concerns like textiles
and non-manufacturing concerns like these oil
companies and would emphasize that the Labour
Appellate Tribunal (n 1953 II LLJ 250) evoived
the bonus formula having in view the manufac-
turing concerns. He has narrated the kind of
work done by these workmen in these o0il com-
panies in the area and I am clear that there
is not much of production process here as in
textile mills except the four-gallon-tin manufac-
turing.”

“It seems there is some misapprehension in the
minds of some managements including the oil.
companies that because the bonus formula evol-
ved by Labour Appellate Tribunal was in vegard
to textile mills, this formula cannot be applied
in the case of some industries which are not
essentially manufacturing concerns according to
them.” — Award D/- 26-12-1953: in Industrial
Dispute No. 55 of 1958: Burmah-Shell Oil Storage
and Distributing Company of India Ltd, and
Their Workmen (Petroleum Workers' Union)
Ernakulam: (1959) 1 Lab. L.J. 198 (201 & 202
(Kerala) =1 RLR 37.
V.K.

INDUSTRIAL DISPUTES ACT (14 OF 1847),
S. 2 (9) — CONTRACT SYSTEM OF WORK
WHEN CAN BE ALLOWED.

A contract system will not be allowed to con-
tinue if the work done through the contractors.
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is not of an intermittent or casual nature but is
done in the regular course of business and s
permanently required — It is justified only if
direct employment is inconvenient, undesirable or
impossible — The employers cannot escape from
the restrictions imposed under the Act by re-
sorting to contract system.

«THE CONTRACT system cannot be allowed to
continue if the work done through the contractors
is not of an intermittent or casual nature, but is
required to be done in the regular course of the
company's business, and does not vary a great
deal from time to time, is more or less con-
stant, and permanently required. Only where a
concern finds that it cannot keep on its perman-
ent staff the workers who are required to work
only occasionally, and that the number of work-
ers required at any time in any process varies
greatly or where the workers make or manufac-
ture things which the company buys as finished
goods or for any other similar reason, which
makes the direct employment of labour incon-
venient, undesirable or impossible that the em-
ployment of labour on contract basis can be jus-
tified. Bubt if the same strength of workers is
engaged in work throughout the year, and such
work is a part of the usual process of manufac-
ture, then the contract system cannot be allow-
ed. The State has conferred certain privileges
and benefits on industrial workers, and has set
up tribunals for enforcing of their rights by spe-
cial legislation, and imposed certain restrictions
on the powers of the employers. The employers
cannot be allowed to escape these by having re-
sort to contract system. What I have said is now
being well established by a series of decisions.” —
Ref. (L1) No. 205 of 1957: D/- 31-10-1958: Kan-
divli Metal Works v. Their Workmen (excluding
clerks), (1959) 1 Lab. L.J. 194 (196) (Bom.)

=1 RLR 38.

Anno: FYD Industrial Disputes Act S. 2 (9).
V.K.

% INTERPRETATION OF STATUTES — RES-
TRICTIVE MEANING — WHEN GIVEN — (U.S.
Supreme Court Case).

The rule of constitutional adjudication is that
restrictive meaning must be given to .the plain
words of a statute if a broader meaning would
oenerate constitutional doubts — ‘_‘A restrictive
meaning for what appear to be plain words may
pe indicated by (a statute) as a whole, by thp
persuasive gloss of legislative history” — (Civil
Procedure Code (Act 5 of 1908), Preamble) — (No
extract) — D/- 29-4-1957: United States of Ame-
vica v. George I Witkovich: (1956) 1 L ed 2d

765 (769) =1 RLR 39.
Anno: AIR Com. Civil Procedure Code, Pre-

amble N 7.

SR.I

# INTERPRETATION OF STATUTES — RECI-
FATIVE WOEDS IN JUDGMENTS — CAUTION
AGAINST ATTACHING IMPORTANCE TO —
'NEW ZEALAND COURT OF APPEAL CASE).

+fN THE interpretation of a phrase it is wise to
be wary of attaching too great importance to
merely recitative words in particular judgments
and enactments — Such judgments are concerned
with particular features of specific enactments
and recitative words may well be merely linguis-
tic cxpedients and may not imply expressions ‘of
judicial opinion, whilst enactments may use words
in a general sense.” — (Civil Procedure Code (Act

INTERPRETATION OF STATUTES

1RLR43
5 of 1908) Preamble) — (Judgment — Interpreta-

tion of) — (No other extract) — D/- 4-7-1958:

Sullivan v. Sullivan (1958) N.Z.L.R. 912 (918) (N.Z.

S.C) ’ =1 RLR 40.
Anno: AIR Com. Civil Prccedure Code, Pre-

amble, N. 7.

V.K.

* INTERPRETATION OF STATUTES —
“DEEMED” — DIFFERENT USES OF — (English
Case) — i

“THE WORD ‘deemed’ is used a great deal in
modern legislation. Sometimes it is used to im-
pose for the purpose of a statute an artificial
construction of a word or phrase that would not
otherwise prevail. Sometimes it is used to put
beyond doubt a particular construction that
might otherwise be uncertain. Sometimies it is
used to give a comprehensive description that
includes what is obvious, what is uncertain and
what is, in the ordinary sense, impossible.” (Civil
Procedure Code (Act 5 of 1908) Preamble) — (No
other extract) — Per Lord Radcliffe in St. Aubyn
v. A. G. (1951) 2 All L. R. 473 (498) =1 RLR 41.

Anno: AIR Com. Civil Procedurs Code, Pre-
amble, N. T.
V.K.

¥ INTERPRETATION OF STATUTES—WORDS
BEARING TWO MEANINGS — WIDER MEAN.
ING NOT COMPULSORY — (English Case).

“When a word is used in a statute which may
bear one of two meanings I know of no canon. of
construction that compels the court to adopt the
wider of the two meanings merely because it is
the wider — The court must look at the worq
in its context in the statute and decide which
meaning Parliament intended it to hear"—(Civiy
Procedure Code (5 of 1908) Preamble) (No other ex-
tract) — D/- 22-9-1958: R. v. Mackinnon: (1958)

3 All ER. 657 (658) (Eng.) (C.C.C.) =1 RLR 42,
Anno: AIR Com. Civil Procedure Code,

Preamble N. 7.

VK

* INTERPRETATION OF STATUTES — PRO-
VISION IN A STATUTE WHEN CAN BE READ
AS A PROVISO — (Pakistan Case).

Court can use a provision in a statute or rules
as a proviso to another provision in that statute
or, rules, though the former provision is not men-
tioned as a proviso to the latter, but before do-
ing so it must be satisfied that the former pro-
vision governs the latter and does not have in-
dependent existence — (Civil Procedure Code
(Act 5 of 1908), Preamble).

“PHERE CAN be no manner of doubt that it is
not necessary that before a Court can use g
provision in a statute or rules as a proviso to
another occurring in that statute or in those
rules, the former should be mentioned as a provise
to the latter, but before a provision mnot des-
cribed as a proviso to another is held to be that,
it should be clear that the provision governs the
latter and could not have been intended to have
an independent existence.” — Writ Petn. No. 433
of 1957: D/- 6-12-1957: Mahmood Ali Khan Chau-
dhry v. The Islamic Republic of Pakistan (1958)
10 PL.D. 1 (14) (Lah.) =1 RLR 43,

Anno: AIR Com. Civil Procedure Code, Pre-
amble N, 7.
V.K.
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[ Specimen Of Commentary ]

'INDIAN PENAL CODE
ACT No. XLV OF 1860.

[6th October, 1860]

(As modified up to the 1st March, 1969)
CHAPTER I
INTRODUCTION

* * *

* * C ok
S. 2. Punishment of offences committed within India—Every person shall be

liable to punishment under this Code and not otherwise for every act or omission

contrary to the provisions thereof, of which he shall

4[Tadia] LI * *

aThe original words “the said territories” have successively been amended by
A.O. 1937, A/O. 1948, A.O. 1950 and the Part B States (Laws) Act, 1951 (3 of 1951)
[1-4-1851] to read as above.

be guilty within
* * *

__bThe words and figures “on or after the said 1st day of May 1861" were
rcpealed by the Amending Act, 1891 (12 of 1891).
SYNOPSIS. . Lo
1. Scope and object. 14. Master’s and principal’s liability
2. “Every person.” for acts ~of servants and
3. Physical presence in India of the zfgents.
accused, if necessar . () General.
4. Exemptions f .. (ii) Statutory liability.
5. Publi ns from liability. (ili) Acts through innocent
5. ubl-lc servants — statutory. _ agents.
6. President, Governor and 15. Exceptions. :
Rajapramukh. (i) Statutory liability and
7. Indian Princes. license cases.
8. Foreign sovereigns and armies. (i) Public health and Gov-
ernment revenue sta-
9. Amkbassadors and diplomatic tutes.
agents. (iii) Negligence.
10. Foreign warships. (iv) Nuisance.
11. Foreigners. 16. “And not otherwise.”
12. Corporation. -17. “Contrary to the provisions
3. Constructive liability. thereof.”
* * * * * *

of the nationality of the offender.

3. Physical presence in India of accused, if necessary.—Acccording to this
section, offences committed within India are triable under the Code irrespective

S. 3 enacts that any person liable by any

Indian law, can be dealt with for an offence cvmmitted beyond India, whickh
implies that a foreigner committing an offence beyond India cannot be tried
under the provisions of the Code, as he cannot be sal to be liable, by any
Indian law, to be so tried. Again, S. 4'lays down that the provisions of the
Code also apply to any offence committed beyond India by any citizen of India.
It will thus be seen that a foreigner can be tried under the provisions of the
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Code only if he commits an offencé within India and not otherwise. S. 2 is not
explicit on the point whether, for the purpose of committing an offence within
India, the physical presence in India of the offender at the time of the com-
mission of the offence is a sine que non. The matter is not frec from difficulty.
The guestion hinges on whether the commission of an offence implies physical
presence in all cases. While physical presence of the offender is an absolute
necessity for the commission of certain offences, such as theft, assault, rape, etc.,
it may not be necessary in others, such as, fabricating false evidence, conspiracy,
etc. The Supreme Court(l) has decided that, for the purpose of conviction
under S. 34 for a criminal act done in furtherance of the common intention, the
physical presence of the accuscd at the site of the occurrence is necessary, see
Note 24 under S. 34.

As stated above, if -a foreigner commits an offence within India, he can
be tried under the provisions of the Code, and if it is conceded that his physical
presence in India at the time of the commission of the offence is not necessary,
the provisions of S. 3 could be brought into play. This question
recently came up for consideration before the Supreme Court.(1a) The accused
in this case was a Pakistani national who, during the entire period of the
commission of the offence of cheating under S. 420, never stepped into India,
but the offence was attributable to him by virtue of letters, telegrams and
telephone calls which passed between the parties concerned. The accused
was extradited from England, where he happened to be, under the provisions
of the Fugitive Offenders Act, in connection with another offence, and was
tried and convicted for the offence of cheating under S. 420. It was contended
on behalf of the accused that Ss. 108A, 177, 203, 212, 216, 216A and 236 of the
Code provide for ofiences committed outside and beyond India, and that,
wherever the legislature wanted to legislate about anything done outside India.
it has specifically said so, and that, therefore, if it intended that the provisions
of the Code should bring within their ambit a person not actually present in
India at the time of the commission of this particular offence, it would have
specifically sald so. This contention, however, was not accepted as the parti-
cular sections cited refer to related ofiences being committed in India in the
context of the principal offences themselves having been committed outside
India.

Certain cases,(1b) where an offence committed outside British India by a
foreigner residing in a foreign country was held not to be an offence punish-
able under the Penal Code, were brought to the notice of the Supreme Court,
who held that these decisions were rendered at a time when the competence
of the Indian Legislature was considered somewhat limited. The Supreme
Court observed that these concepts are no longer tenable after India became

SECTION 2—NOTE 3.

1. 1955 SC 287 (293) (Pr23) [AIR V 42]; Reg. v. Elmstone, Whitwell.
1955 Cri L Jour 857, Shree Kan- (1873) 10 Bom HCR 3566 (357) Reg. v.
tiahh v. State of Bombay. Pirtai.

la. 1957 SC 857 (870) (Pr 27) [AIR V (1878) 20 Pun Re (Cri) P. 49 (53).
44 C [25): 1957 Cri L Jour 1346, Mst. Klshen Kour v. The Crown.
Mubarak Ali v. State of Bombay. 1933 Sind 333 (334) [AIR V 201=35

1b. (1870) 7 Bom HCR (Cr) 89 (130) (FB). Cri L Jour 585 Gokaldas v. Emperor.
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an independent sovereign republic. Even before the attainment of indepen-
dence, the view was taken by the Bombay High Court(2) that where a foreigner
started the train of his crime in a foreign territory and perfected and com-
pleted his offence in British Indian limits, he was triable by a British Indian
Court when found within its jurisdiction. On the question of extra-territerial
jurisdiction the Privy Council(3) held thgt, for certain purposes, notably those
of Police, revenue, public health and fisheries, a State may enact laws affect-
ing the seas surrounding its coasts to the distance seaward which exceeds the

ordinary limits of its territory. The Supreme Court also relied on the obser-

vations of Spence, C.J.(4) in regard to the concept of extra-territoriality in

recent times. ’
After reviewing in some detail the administration of municipal laws

according to the ethics of the International Law, and taking into considera-
tion all the facts of the case, the Supreme Court(5) decided that the accused
was rightly held guilty and punished under the Penal Code notwithstanding
his not being corporeally present in India at the time of the commission of
the offence. In this connection, it added, “............ a reference to S. 3 of the
Code (Penal) clearly indicates that it is implicit therein that a foreigner who
commits an oflence within India is guilty and can be punished as such without
any limitation as to his corporeal presence in India at the time. TIor if it
were so, the legal fiction implied in the phrase ‘“as if such act had been com-
mitted within India” in S. 3 would not have been limited to the supposition that
such act had been committed within India, but would have extended also
to a fiction as to his physical presence at the time in India.” The Supreme
Court further stated, “It is not necessary and indeed not permissible to con-
strue the Indian Penal Code at the present day in accordance with the notions
of criminal jurisdiction prevailing at the time when the Code was enacted.
The notions relating to this matter have considerably changed between then
and now during nearly a century that has elapsed. It is legitimate to con-
Strue the Code with reference to the modern needs, wherever this is permis-
sible, unless there ic anything in the Code or in any particular section to
indicate the contrary.”

The Supreme Court, however, observed that, in respect of offences in
Whicl; the actual presence of the culprit is a necessary ingredient of the
ofience, a foreigner ex-hypothesi not present in India cannot be held guilty.

Under the English law, for the purpose of criminal jurisdiction, an act
may be regarded as done within English territory, although the person who
did the act may be outside the territory. Thus, a person who, being abroad,
Procures an agent to commit a crime in England is deemed to commit a crime

In England.(6) Similarly, if & person, being outside England, sends to Eng-

V 44 C 1251=1957 Cri L Jour 1346

2 (1912) ILR 36 Bom 534 (531), Emperor . !
lv_ Chhotalal, i gl(;}xlz%g;k Ali Ahmed v. The State of
933 PC 16 (17) [AIR V' 201 =18 B ; .
284 E. R. Croft v. Sylvester Dunphy. & ‘113%0“(’138§:f“StRf63_ L, 172): 14 Digest
4. 1944 FC 51 (61, 62) [(AIR V 31I: (1805) 29 St. Tr. 81 (462, 499), Mr.
(1944) MLJ 477. Governor-General Justice Johnson's case.
V. Raleigh Investment. Halsbury's Laws of England, 3rd E4.

5. 1957 SC 857 (867, 868) (Pr 23) [AIR Vol. i0, Para 58l.
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land by post or otherwise, with 'a. criminal intent, a fraudulent document or
a libellous or obscene publication, he commits an act in England for which he
is triable in England. Such a person, even though a foreigner, can be tried
if he is found in England.(7)
* * * * * *
SECTION 5 NOTE 6.

6. Applicability of special and/or general law.—In cases where there is
a conflict between a special Act and a general Act, it is a well established
principle, resting on decided cases,—and recognised in S. 4, Civ. P. C, so far
as questions of a civil nature are concerned,—that the provisions of the
special Act must prevail.(1) Where, however, the provisions of the Penal Code
are not in conflict with those of a special law, effect may be given to both.
(2) It cannot be contended that a special law repeals the provisions of the
Penal Code simply because both of them deal with offences arising under
both the Acts.(3) The proposition that where a particular set of acts or omis-
sions constitute an offence under the general law and alse under a special law,
the prosecution should be under the special law, is confined to cases where the
offences are coincident or practically so.(4) Where a new offence is created
by a special law and the particular manner in which proceedings should be
instituted is laid down, the accused must be proceeded against in accordance
with the provisions of the special Act.(5) Where, however, a new law makes
an act punishable, which is already penal under an existing law, and there is
nothing in the latter enactment which either expresses or implies that the
operation of the earlier law is excluded, an offender can be prosecuted and
punished under either of the two enactments. The earlier law will not be put
out of operation merely because there is some change in the procedure or some
difierence in penalties, the effect of the new enactment being to add a remedy
and not to repeal the former remedy.(68) In the absence of anything in a

7. (1793) 1 Esp. 62(63): 14 Digest 127 1918 Mad 460 (461) LAIR V 51: 18 Cn
(994), R. v. Munton L J?u;l 992. Segu Baliah v. N. Rama-

Q 2 JK.B. samia!

(158§’ Z,K 30(1}17 fgﬁf @2): 14 LI 4. 1930 Pat 622 (623) [AIR V 17): 31

(1907) 1 K B 333 CCR (391, 392): 71 Cri L Jour 934 Suchit Raut v. Em-
L.J.K.B. i 1, eror.

SECEO NR V. gf’rl\,éag ¥ 5. 1920 Bom 433 (443) [AIR V' 16)] 31
ON 5—N - Cri L Jou1 495 (DB). Bhalchandra, v.
1. 1934 Bom 162 (183) [AIR V 21]: 38 -  Emper
ng;%RI%g’;n;?a%ghggﬁecwr of Bom- 1923 Madh B 1139 (141) Pr. 1) [AIR V
. . 0 C 48 953) Cri L Jour 932.

1647 Cal 1 (7) [AIR V 341: 51 C W N e koot LU L Aol BR
1 (SB). Moti Lal Shah v. Chandra 19:)2 All 35 (37) ¢Pr 11, 15) [AIR V
Kant Sarkar. 9 C 9]1: (1952) Cri L Jour 236. Bhup

2. (1883) TLR 6 Mad 249 (250) (DB). Namin v. State.

Queen v. Ramchandrappa. 1923 Pat 1 (12) [AIR V 10]: 23 Cri
(1865) 1 Weir 26 (27). Sadasiva Pilla). L Jour 625 (SB) Emperor v. Abdul.
1955 All 275 (281) (Pr 24) [AIR V 42 1930 Oudh 497 (500) [AIR V 17]: 32

C 84]: (1955) Cri L Jour 754 (FB) Cri L Jour 104 (DB). Mohanlal v.

Om Prakash v. The State. Emperor.

(Two laws under which the same act 6. 1955 All 275 (281) (Pr 24, 25) [AIR

or omission is pumsha,ble can co- V 42 C 84]: (1955) Cri L. Jour 754

exist side by side. (FB) Om Prakash v. the State.

1850 Mad 599 (600) (Pr 2) [AIR V 37 1953 Madh B 139 (141) (Pr 7)) [AIR V
C 251]: b1 Cri L Jour 1518. In re: 40 C 481: (1953) Cri L Jour 932. Madho
Mrs. B. Gervase. Prasad v te.

3. 1953 Mad 137 (137) [AIR V 40 C 40] 1952 All 35 37 (Pl 11, 15) [AIR V 30

(1953 Cri L Jour 309. In re: V. C_91: (1952) Cri L Jour
Satyanarayanamurthy . Naram v. State. ur 236. Bhup
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special Act to exclude the operation of the gemeral criminal law, an intention
on the part of the legislature to exclude it should not be inferred.(7) In an
old case, it was held that the ordinary criminal law was not excluded by Re-
gulation VII of 1817 or Act XX of 1863. The conditions in these Acts that per-
mission of the Board of Revenue or of the Committees to prosecute was neces-
sary, was only for the procedure prescribed in the special Acts and the special
provisions cannot be taken out of the Acts and applied as a restriction to the
ordinary operation or the criminal law.(8) It was, however, held by the Cal-
cutta High Court(9) that when there are no express words in a special Act
to make the provisions of the Penal Code applicable, they cannot be imported.
Since a special Act does not repeal the provisions of a general law unless there
Is anything in the speeial Act to specifically exclude the provisions of the
general criminal law, the latter law, it is submitted, should also apply.

On the other hand, where a new oflence is created under any ‘enactment,
the accused must be dealt with in accordance with the provisions of that en-
actment only, as stated before. It cannot be laid down, however, as a general
rule of law that, where there is a special law making a particular act an
offence and providing penalties for such an offence, the general law must be
held to be inapplicable. It is possible that the same act may be an offence
under two different Acts, and hoth may be applicable simultaneously and the
offender may be prosecuted and convicted under either Act. Wheré, however,
the offence falls strictly within the provisions of a section of the special Act, and
:ﬁzs c’;ztdi: }E’i‘:’lo::dit. it would be more appropriate to prosecute the ofiender
which prescribes g e; that Act rather than fall back upon a more general law,
and Lahore(13) High ggvlef penalty.(10) But the Madras,(11), Mysore,(12)
special Act is inadequate U:‘}t;z held that, if the punishment under the loc_a} or
under a section of the P.enal gggnder o, SPAOY be SANICIN HHE He

€ which prescribes a heavier sentence.

The Bombay High Court(13a) held that where there is a special legisla-
tion for a particular type of oflence, the maximum punishment provided in
such special Act may be accepted as an appropriate maximum. The Bombay
High Court view, it is submitted, is correct as there is no legal bar to such 2
procedure, and the cases which came up before the Madras and other High
Courts might have justified the view they took, but it would be inequitable, if
not dangerous, to lay down as a proposition of law that the provisions of the
Penal Code should be applied because they prescribe a higher penalty. The

1953 Mad 137 (137) (Pr 4) [AIR V 40

C 40]: (1953) Cri L Jour 309. In

re: V. V. Satyarayanamurthy.
(1864) 1864 Suth W R (Gap No.) (Cr,

21 (1) (21). Bakoo. _

(1931) 9 Mys L Jour 156 (137).

(1874) 1874 Pun Re (Cr) No. 11 p. 19

7. (1885) 1885 Pun Re (Cr) No. 0 p. 20 11
(22) (DB). Imam Baksh.

8. (1876) ILR 1 Mad 55 (55, 5G6). Pro-
ceedings dated 22-2-1876.

9. (1895) ILR 22 Cal 131 (138, 139) 12
(DB). Chandi Pershad v Abur Rah- 13

man.

10. 1932 _All 69 (69, 70) [AIR V 19}: 33
Cri L, Jour 309. Jiwa Ram v. Empe-

ror.
1950 Mad 599 (600) (Pr 2) [AIR V 37
C 251]: 51 Cri 5 el
e o .le.L Jour 1518. In re

(DB), Fatteh Khan.
1915 Lah 350 (361) [AIR V 2]: 16 Cn
L Jour 788. Emperor v Gul Muham-

mad.

» 13a. (1906) 3 Cri L Jour 494 (496, 498):
8 Bom L R 414 (DB) Emperor v
Bayne.
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legislature must have intended that the special form of punishment was appro-
priate to special cases, and whether the punishment is severer or lighter would
seem to be immaterial.

Adverting to the general question of the applicability of special and gene-
ral laws, take, for example, the Prevention of Corruption Act, 1947. If a new
offence has been created under this Act, the accused must be proceeded against
in aceordance with its provisions. Where, however, the offence is one which
was punishable under the Penal Code and is later made punishable under the
Prevention of Corruption Act also, it is open to the prosecution to proceed
against the accused under the Penal Code.(14) Thus, an accused is liable to
he prosecuted either under S. 409, Penal Code, or under S. 5(1), Prevention of
Corruption Act.(15) S. 5(1) (¢) of this Act does not create any new offence.
Read with Sub-Sec. (2) of S. 5, it only makes an act already punishable under
S. 409 of the Code punishable as a criminal misconduct under the Act. The
diflerence in the punishment, the requirement as to sanction and the special
rules of evidence cannot make it a new oifence.(18) In o case decided earlier
by the Punjab High Court(17), it was held that, as long as S. 5 of the Preven-
tion of Corruption Act remained in force, the provislons of S. 409 of the Penal
Code, so far as they concerned offences by public servants, were pro-tanto re-
pealed by 8. 5(1) (¢) of the Act. This case is, however, no longer good law in
view of the amendment of S. 5 (4) of the Act.(18)

+* * * * * *
SECTION 34, NOTES 14, 24, 25, 26 AND 27.
14. “In furtherance of the common intention of all.”—General.—
The words “when a criminal act is done in furtherance of the common inten-
tion of all” mean that all the persons charged must have consented to and

14. 1952 Al 35 (37) (Pr 11, 15) [AIR V

The State v Pandurang Baburso.
3% C 9i: 1952 Cri L Jour 236. Bhup

(1952 Pun 89 dissented from).

Narain v State )

1953 Mad 137 (13'7) (Pr 3, 40 {AIR V
401: (1952) Cri L Jour 309. In re:
V. V. Satyanarayanamurthy.

1955 NUC (Sau) 5788 {AIR V 427 Vra)-
lal v The State

1956 Pepsu 1 (2) [ATR V 43 C1] Ths
State v Raj Kumar,

195¢ Him Pra 76 (78\ TAIR V 41 C 421
(1954) Cri L Jour 1481. Gian Chand
v The Sta

1955 Bom 451 (453) (Pr 6,7 [AIR V
42 C 121]=(1955) ILR Bom 984
‘FB' The State v Pandurang Babu-

15. 1950 NUC (Sau) 5768 [AIR V 421
Vrajlal Vishwanath v The State.

16. 1953 Madh B 139 (141 (Pr 4) [AIR
V 40 C 48): (1953) Cri L Jour 932.
Madho Prasad v State. (1952 Pun
89 dissented from).

1955 Cal 236 (241) (Pr 8) [AIR V 42 C
611: (155 Cri L Jour 1784 (DB:
Amarendra Nath Roy v The State.

1955 All 275 (280-282) (Pr 20, 26, 28:
[AIR V 42 C 841: (1855) Cri L "Jowt
754 (FB). “Om Prakash v The State.
(1952 Pun 89 ds?ser(xlt:edsﬁgmiAIR "

19a5 Bom 451 (463) % )

2 ¢ 1211; = ILR Bom 984. (FB'.

1956 All 197 (199 (Pr 6) [AIR V 43 C
871: Cri L Jour Ganga Narain v
State.

1954 Hyd 56 (64) (Pr 23) [AIR V 49
C 24]: 1954 Cri L Jour 464. Jaya-
rama v The State of Hyderabad

1954 R:g 211 (213) [AIR V 40 C 65]:
19.;4 ri L Jour 1446. Stabe v Gulab

ingh.
1954 Mnd 401 (402) (Pr &) [ATR V 41
C 162]1: 1954 Cri L Jour 480. In re:
Govindswami.

1953 Cal 681 (682) (Pr ¢) TAIR V 40
C 258]: 1953 Cri L Jour 1523. Moham-
mad Ali v The State.

1955 NUC (Hyd) 09"3 [AIR V 42}
The State v Bhim Rao.

1953 Mad 137 (137D (Pr 3) TAIR V 40
SC 40): 1953 SCri L Jour 309. In rc:
V. V. Satyanarayanmm'th\

1955 NUC (Sau) 5768. [AIR V 431
Vrajlal v The State.

17. 1952 Pun 89 (933 (Pr T» [AIR V 20
C 25}: 1952 Cri L Jour 316 (DB).
The State v Gurcharan Singh.

18. The Prevention of Cornn)tlon (Se-
cond Amendment) Act, (59 of 1952).

1855 NUC (Hyd) 5923 [AIR V 421
The ‘State v Bhim Rao.
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contemplated the commission of the particular crime committed. The exis-
tence of a common intention is the sole test of joint responsibility and what
the common intention is must ke proved.(1) Any act may be regarded as done
in furthera‘nce of the common felony, if it is a step intentionally taken for the
purpose of effecting that felony.(2) The act must have been done while, or for
the purpose of, executing or carrying out a common intention. If it is extra-
neous to the common intention or is done in opposition to it, or is not required
to be done at all for carrying out the common intention, it cannot be said to
be in furtherance of it. Whether an act is in furtherance of a common inten-
tion or not, depends upon the nature of the act, and is an incident of fact and
not of law.(3)

Stephen, J., of the Calcutta High Court(4) held that S. 34 applied only
where g criminal act was done by several persons, of whom the accused charged
thereunder was one, and not where the act was done by some person other
than the latter, so that only the person, who actually committed the oflence,
could be convicted. This view is no longer good law, as a Full Bench of the
Same High Court(5) took an exactly opposite view, and when the matter
went in appeal to the Privy Council(6) they confirmed the Full Bench deci-
sion. The Privy Council ruling can now be considered as having taken the
matter beyond the realm of controversy.

Cases, where two or more persons attack another simultaneously, may
be broadiy divided into two categories: Firstly, where the assailants do not
have an opportunity at all of having a pre-arranged plan. In such a case, .
there may pe 4 similar intention in the minds of the assailants, but there will
ir;m;:c a common intention, and S. 34 will not apply. Secondly, where there
apply'(:;l;ortumw for the assailants to have preconcert, 8. 3¢ would generally
the g 2 common intention would be presumed, provided the conduet of

Assallants is such as to give rise to an inference of pre-concert.(7)
Where there was no evidence whatsoever of any pre-meditation, or of a pre-
arranged plan by the assailants of murdering the deceased, the Supreme
Court(8) held that the mere fact that all the accused were seen at the spot
at the time of firing, could not be considered sufficient to prove or even to
infer a common intention, because, unless the possibility as to who amongsg
them fired the fatal shot was not eliminated, none of the accused could be
convicted of murder under S. 302. S. 34 does not apply to such a case. It
further held that, where there is a charge also of conspiracy, and the evidence
as to conspiracy is rejected, the same evidence cannot be used for finding a

common intention under S. 34.
* + * * * *

24. Presence and participation. —It has been stated in Note 26 injrg that
the mere presence of a person at the time of the commission of an offence by
his contederates is not in itself sufficient to bring his case within S. 34, This
averment raises the question whether the presence of the accused., who ig made
constructively liable for an offence, is a condition precedent.for his convictiop,
A careful reading of the section, and the case law on the subJeFt. would indicate
that his physical presence, at the site of the occurrence. is not absolutely
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essential, and that the offender can be convicted even when he is not present,
provided the other requirements of the section are satisfied. The Supreme
Court(1l) also considered that the physical presence of the accused, in India
is not essential in all cases, see Note 3 under Section 2. However,
in deciding a case under S. 34, it(1a) held that the accused must be physically
present at the actual commission of the crime; though he need not be present
at the spot where the crime is committed, he must be present at the scene of
the occurrence and must actually participate in the commission of the oflence
in some way or other at the time the crime is actually committed. It held
that the preliminary stages, viz, the agreement, the preparation and the plan-
ning are covered by S. 109 of the Code, and it is only the stage of the actual
commission of the offence which is covered by S. 34. Emphasis is laid on the
word “done”, and it was, therefore, held essential, for the application of S. 34,
wherein that word is used, that the accused must join in the doing of the act
and not merely in planning its perpetration. The Supreme Court relied on an
earlier Privy Council(2) decision for the latter reason. The Madhya Bharat
High Court(3) has followed this Supreme Court decision.

It is respectfully submitted that there is nothing in the Privy Council
decision, relied on by the Supreme Court, to suggest, either by implication or
by inference, that the physical presence of an accused person at the site of
occurrence is a condition precedent for the application of S. 34. The cases
decided by the Lahore(4) and Allahabad(5) High Courts, even after the deci-

. sion of the Privy Council, relied on by the Supreme Court, lend support to our
view.
~  In the Lahore case, Bhide, J., observed, “I can find nothing in the word-
ing of S. 34 or in the judgment of Their Lordships in Barendra Kumar Ghose
V. Emperor to justify the contention that the actual presence at the time of
murder ......... is essential. All that the Section seems to. require is that he
(accused) is one of the participators in the joint criminal action.” The
Allahabad High Court(8) also held that the first. essential for the applicability
of this section is undoubtedly the existence of a- common intention between all
the several persons who committed the criminal act, and the next essential is
that a eriminal act be done in furtherance of that common intention. When
these two essentials are satisfled, each of such persons would be liable for the
entire criminal act in the same manner as if he alone had dohe it irrespective
of the fact whether he was present at the time or not. It added that such
view was held by their Lordships of the Privy Council.

As regards the scope of S. 34, Lord Sumner, who delivered the judgment
of the Privy Council, referred to by the Supreme Court, observed, “S. 34 deals
with the doing of separate acts, similar or diverse, by several persons, if all are
done in furtherance of a common intention, such person is liable for the result
of them all, as if he had done them himself, for, “that act” and ‘“the act” in
the latter part of the section must include the whole action covered by “a
criminal act” in the first part, because they refer to it.”

It will be seen from the foregoing discussion that the true test for the
application of S. 34 is the doing of an act “in furtherance of a common inten-
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tion”, and once that and participation were proved, the provisions of 8. 34
are attracted, apart from whether the accused was physically present at the
Scene of occurrence or not. The ultimate doing of an act can be accomplished
in several ways, as, for instance, an accused person, having a common inten-
tion, may be giving instructions from his residence by telephone or other
means of communication for the commission of the crime, and if it is proved
that he had a common intention, he would be liable as if he had committed
the crime himself. Such would also be the case where a dacoity was planned
by a group of persons, one of whom was deputed to detain the head of the
family at 5 place far away from the site of occurrence, thus facilitating the
commission of the offence.

It is true that an agreement, preparation and planning are preliminaries
of the offence of abetment, but they are not, it is submitted with due respect,
for this reason, excluded from the scope of S. 34, because having a common
intention to commit a criminal act, would indicate a far greater degree of
criminality than would be necessary for the offence of abetment. Having a
common object means that the offenders desiring to bring about the intended
result by gy means are interested in the affair till that result is achieved. It
seems €vident, therefore, that it cannot be said that the physical presence of
31 accused person is an essential ingredient for the purpose of constituting an
offence unger g, 34,

It is also true, as pointed out elsewhere, that the question of construing
S. 34 bristles with dimculties. In the words of Lord Sumner,(T) “to intro-
qnce g Eeneral section, S. 34, which has little, if any, content, and to
attach a Wholly new importance to abetments and attempts, was to complicate
2nd N0t to simplify the administration of the law.” Even so, the particular
aspect as to whether the physical presence of the accused person is necessary
to constitute an ofience under this section would seem to require reconsidera.
tion, a5 the foregoing remarks would seem to warrant such a course, or the

legislature must step in and suitably amend the section and clarify not only
this issue but also the exact scope of S, 34. It is worth noting that an express

Provistion has been made in S. 114 regarding the presence of an abettor.

25. Participation. — On the principle laid down in this section, it i
not necessary that all the members of an assembly united together by a com.
mon intention should take an active part in the actual com¥nission of a crime
before any individual member thereof can be held liable for it. All the Dersong
Joined together by 2 common intention are regarded in law as one single body
and the common intention running through the entire body makes every
member of it responsible, irrespective of his t'iking or not taking any active
Part in the actual commission ot a crime,(1) but’if no part whatsoever has pe o
taken a4 g) in the crime, S. 34 cannot apply.(2)

26. Effect of presence. — The mere presence of a pera:on at the time of
the commission of an oflence by his confederates is not in itselg
sufficient ¢ bring his case within the purview of S. 34, unless the
community of gesign is proved against him.(1) Peacock, C.J., of the Caleuttq
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High Court,(2) observed: “It does not follow that because they (accused)
were present with the intention of taking him away, that they assisted by their
presence in the beating of him to such an extent as to cause death. If the
object and design of those who seized Amrodi was merely to take him to
thannah on a charge of theft, and it was no part of the common design to
beat him, they would not all be liable for the consequence of the beating merely
because they were present. It is also said that, although a man is present
when a felony is committed, if he takes no part in it, and does not act in
concert with those who commit it, he will not be a principal merely because
he did not endeavour to prevent it or to apprehend the felon.”

As regards participation while being present, the Court must arrive at
a finding as to which of the accused took what part, if any, in furtherance of
the common intention. A conviction without such finding is illegal.(3) 1t is,
however, to be remembered that in crimes, as in other things, ‘they also serve
who only stand and wait.” It is the expectation of aid, in case it is necessary
to the completion of the crime and the belief that his associate is near and
ready to render it, which encourage and embolden the chief perpetrator, and
incite him to accomplish the act. It is, therefore, not correct to say that a
person present on the spot does nothing. He plays a very important part in
the scheme of the offence. The potential utility of a person who is present
as a guilty confederate on the scene of offence cannot be overestimated.(4)
Where all accused come on the spot armed before a murder is completed and
the murder is a pre-arranged matter and the accused has a part assigned to
him from beforehand such as kecping away the intruders, it is of no avail to
him to say that he struck no blow on the deceased nor can his presence be
considered accidental.(5) In the two cases given below(8) the accused, it was
held, could not be convicted with the ald of S. 34. ’

27. Omission te act. — Though, as a rule, mere presence without proof
of any act or omission to act to facilitate the oflence, or at least without
proof of the existence of a common intention, will not be sufficient for con-
viction under S. 34, where a statutory duty is cast upon a person to act, if
he fails to act, he can be held constructively lfable. Thus, where four persons
were inside the house in which a murder took place, and in spite of the loud
cries of the victim, none of the accused persons did anything to prevent the
murder, it was held that the accused were bound to take measures to prevent
the crime under 8. 44, Cri. P. C., and, as they failed to do so they were con-
structively liable for the murder.(1)

X X X X » ¥*
SECTION 77, NOTES 2, 3 AND 4,
2. This section, S. 78 and Judicial Officers’ Protection Act, 1850, —
The Judicial Officers’ Protection Act (18 of 1850) gives judicial officers and
their ministerial officers protection against civil lability. Ss. 77 and 78 extend
such protection to judicial officers against criminal prosecutions. S. 1 of the
Judicial Officers’ Protection Act states, “No Judge, Magistrate, Justice of the
Peace, Coliector, or other person acting judicially, shall be liable to be sued in
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im i ischarge
any civil Court, for any act done or ordered to be done b‘y h{m 1!11 tlrifti(:) r: Prg—
of his judicial 'duty whether or not within the limits 011 his J;r S jms(iicﬁon
' believed himself to have
vided that he at the time in good faith, B
. d no officer of any Court o
to do or to order the act complained of: an thes
person, bound to execute the lawful warrants or orders of anty su?idi:lilalfiy.
: ) ther person acting j :
Magistrate, Justice of the Peace, Collector or o
shall be liable to be sued in any Civil Court, for the execution ?f any waxf't:;r:t
or order, which he would be bound to execute. if within the jurisdiction of the
Person issuing the same.”

It is clear from the above provision that a judicial oﬁ'icer may be pro-
tected under that Act even though he exceeds the limits of Jurisaiction if he:
at the time, in good faith, belleved himself to have jurisdic‘:.txon to do 'or orde;
the acts complained of. It has been held that the word ‘jurisdiction’ in S.
of the Judicial Officers’ Protection Aect, 1850, has to be taken inf the sense
of authority or power to act in the matter and not in the sense of authority
OF POWer to act in a particular manner.(1)

S. 77 of the Code, however, uses the word “power” instead of “jurisdic-
tion,” Which means that a judicial officer cannot be protected ?rorrr: crimix'ml
Proceedings iy he acts without jurisdiction though he might, in gzood faith
have believeqd that he had jurisdiction.

3. Power and jurisdiction distinguished.—The words “jurisdiction” apd
“Pawer» ;.0 ;ot synonymous. There is a clear distinction hetween them.(1)
Turlsdiction, consists in taking cognizance of a case involviflg the 'determ'l-
nation of Some jural relation, in ascertaining the essential points of it and in
Dl‘Onouncing upon them.(2) In other words, jurisdiction means the legal autho-
Y to administer justice according to the means which the law has provided ang
Subject to the limitations imposed by that law upon the judicial authority.(3)
Jurisdlctlon is a pre-requisite to the exercise of judicial powers of a Court.(4)
On the other hand, power is the right to determine actual controversteg arisiny
betWeen adverse nugants.(S) '

“In Entries 77 and 95 of List I of Schedule VII to the Constitution, g5 well
as in Entry g5 of List I and in Entry és uzi Ltilst IIIbeof the ssme :chedule, the
- us Courts have been mentioned. -
Jurisdiction and powers of the vario

Further, S. 5614 of the Cri. P.C. saves the inherent power of the High
Courts o mm:nd. the procedure subject to statutory provlsif;ns.(s) but does not,
authoriss the Court to assume any new Jurisdiction in it. :he) rule is thag
junsdi@t{on has to be given by a statute and cannot bedas§;1tm; .(Z Dr. Justice
Subramay a Tyer of the Madras High Court(s?\\obs‘?rve ,C , 'fxs1 1o1 b‘e borne iy,
ming thaty th:;e js an essential distinction betwevr:t a h(z:; Ssu n (?z:nr, Power
ang jgq jurisgiction. I am not aware of any a,ut:hot::l y vcve o 11)111):11!: dthe view
that the Inherent power of a Court could be invoked ex pn | reven; Purpose
of Preserving ana enforcing order, seCIXI'iflg efficlency aﬂ pCourt g abuge
Of DProceg in the exercise of a jurisdiction which the otherwisa
DOssesseg
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It may also be noted that the “existence” of jurisdiction is different
from the “exercise” of jurisdiction. The failure to comply with statutory require-
ments in the assumption of jurisdiction, and in the exercise of that jurisdiction,
entails very different consequences. The authority to deal with a matter at
all 1s what makes up jurisdiction. When there is such jurisdiction, the decision
of all other questions in that matter is only an “exercise” of that jurisdiction.(9)
An error, omission or irregularity in such exercise of jurisdiction, which does not
occasion a failure of justice; is an irregularity curable under S. 537 of the
Cri.P.C.(10), whereas it the Court has no jurisdiction, its judgment and order
are mere nullities.(11)

Again, S. 78 of the Code protects persons acting in pursuance of
a judgment or an order of a Court of Justice though the Ceurt had no juris-
diction, provided the person in good faith believes that the Court had jurisdic-
tion. S. 77 does noit prevent prosecution of a Judge if he acts without
“jurisdiction. - )

The reason why a Judge should not be protected for acting beyond the
jurisdiction seems to be that conflict of jurisdiction between a Judge unwit-
tingly usurping jurisdiction and a Judge having legal jurisdiction, must be
avoided.

4. Judicial and executive acts distinguished.—The protection afforded
by this section is for an officer acting in his judicial capacity and not in his
executive capacity. Thus, where a search must be conducted by a Magistrate
in his executive, and not in his judicial capacity, there is no statute to protect
a Magistrate for a wrongful act.(1) Where the officer in command of a can-
tonment was not a judicial officer and acted in an executive capacity, it was
held that he was not protected by Act 18 of 1850.(2) The motives as well as
the duty of a military officer, acting in a military capacity, are questions for
a military tribunal alone and not for a Court of law to determine.(3)

A Political Agent was held not liable for the acts done by him in his
executive capacity, because he acted as a subordinate officer directly to the
Governor and indirectly to the Governor-General, and it i3 settled that a
Governor is not liable to be sued in a Court of law for an act done by him in
his political capacity.(4)

The existerice of Exceptions to S. 499 indicates that S. 77 cannot by itself
cover the cases of remarks made by a Judge or Magistrate in the course of his
office, so as to exempt him from any liability. under 8. 500.(5)

To secure protection of the Judicial Officers’ Protection Act (18 of 1850),
the defendant must show, (i) that the act complained of was done or ordered
by him in the discharge of his judicial duties, and (ii) that it was within the
limits of his jurisdiction, or if not within those limits, that he, at the time, in
good faith believed himself to have jurisdiction to do or order the acts com-
plained of.(6) * * * * * *

. NOTE 26 TO SECTION 211.

26. False charge under S. 211 and false information to police under
S. 182. — In the last preceding Note, a general outline of the distinction be-
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£ ticular with
tween this section and S. 182 is indicated. This Note :eaisl 1ma,zl:;rgiving ol
the distinction between making a false charge 'under r.ts are hot unAnimON
information to the police under S. 182. The High Cout and convey an alto.
as to whether these two expressions are per se .distinc i e o e
gether diflerent connotation, or whether }:he one. is mcltlg{(: h s ar.e. ks
the purpose of elucidation, the views of the different Hig
below,

Allahabad view. — There is an essential difference betwierixna er:gi:: 111;;
formation to the police and a definite statement to it that a cer ail n ;) pson has
committed g certain particular offence. To the latter case, ;v amuch
graver than the former, S. 211 applies.(1) If, however, t e. COII?D al at}
confines himself ‘to reporting what he knows o.f the facts, stat::lg 1sususp1—
cions anq leaving the matter to be further mvestigated. byth e pfo 'ce, or
leaving the police to take such course as they think right in esx>e§8021mance
of their duty, he may be making a report, and to such a case, S. w.ould
apply.(2) Where there is a doubt whether the fa,ct_s alleged constitute
a graver offence under S. 211, a prosecution under S. 182 is legal.(3)

Bombay view. — The circumstances which are necessary to.bring a case
within g, 182 involve diflerent considerations from those that ansc? in a case
under s 211, §. 182 does not necessarily impose upon a Person giving infor-
mation tq an officer criminal liability for mere want of caution before giving
that 1nf0rmation unless there is a positive and conscious falsehood-established,
While, Under S, 211, it is sufficlent for the prosecution to establish that there

Was N0 just o lawful ground for the action taken and that the accused knew
16.(4) 1n an earlier case,(5) Ranade, J., observed, “The criminal law makeg a
clear distinctg

On between a false charge which falls under S. 211 of the Pena)
alse information given to the police, in which latter case, the
under S. 182 of the same Code. If the plaintiff in the Dresent
€ase had chosen to prosecute the offender under S. 182, it would not have been
necess;n—y for him to prove malice ang want of probable or reasonable cause,
€Xcept so far as they were implied in the act of giving information known to
be false . In an enquiry under §. 211, on the other hand, proof of the
presenge of jyst and lawful ground for ma.,kiflg :the charge is an importang
element, There ijs a good reason for this distinction. People in this Countyy,
as elsewhere, think twice before making a regular complaint before e
Magistrate, No such precautions are taken or deemed necessary in the cgge of
informatijoy given to the police”.

In 3 later case,(6) the same H.igh Com.'t held that S. 182 is t-o be intep.
breted not in isolation but in association with 8. 211 1-:.ndf it apphg?s t0 cases
When the jnformation to the public servant faéls Zh°ersgn :’;(?ufna;ll:g to the
nstitutiey, of criminal proceedings against a de ni wrzth o ottene. short op
2MOunting 44 e false charging of a defined perso 3 defineq
In the Code, .

Calcutts view. — An offence constituted by a false lcgén(lél)mnt.agamst
UnkROWN persons is mot one under . 211, P wder 8. 42 In earljer

Code angd f
oflence g5
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cases, it held that wherc the charge was of a serious nature, the offence feil
under S. 211 even when a complaint was made to the police.(8)

" Lahoere view. — An offence falling under S. 182 is included in the more
serious oflence faliing under S. 211; and a prosecution for a false charge may
be either under S. 182 or S. 211, though clearly if S. 211 does apply and the
false charge is serious, a prosecution should be under the more serious
S. 211.(9) Thnis case overruled the earlicy view(10) that it was necessary, to
constitute an offence under S. 211, to institute proceedings in a Court.

Madras view. — To constitute an oflence under S. 182 it is only neces-
sary that the information given by an accused person to a public servant
should be false to his knowledge, whereas, to constitute an offence under S. 211,
it is necessary that the accused should fslsely charge a person with having
committed an offence. The expression of a suspicion that a person may have
committed an offence dces not amount to the institution of a criimnal charge
against him where the police are only left to act upon the suspicion. Under
S. 211 there must be a definite accusation before a person can be said to have
either charged or instituted criminal Proceedings against another.(11) In an
earlier case,(12) the same High Court had held that the word “charges” as
used in S. 211, meant something different from “gives information” in
S. 182.

Nagpur, Peshawar, Patna and Rajasthan views.— According to the
Nagpur(13) and Peshawar(1l4) view, S. 182 is primarily intended for cases of
false information which do not ordinarily involve a particular allegation or
charge against a specified and deflnite person. S. 2i1 covers cases where
there is a definite information or charge with reference to a criininal offence
against a particular person.

The Patna High Court(15) held that every false charge made to the
police is not necessarily an offence under 8. 211. If the intention to injure
is absent, then the oflence falls under S. 182.

The Rajasthan(16) view is that, if a case falls both under 8s. 211 and 182,
it is open to the authority concerned to proceed either under one section or
the other. ’

Rangoon view.— Where there have been Court proceedings in conse-
quence of a report tc the police, then 8. 211 is the appropriate section, at any
rate, where the offence is a serious one.(l’?}

Sind view.— Under 8. 211, if the accused makes his complaint without
any just grounds and acts without due care or caution, it is enough to consti-
tute an ofience. But under S. 182 the information given to the police should
not only be false in fact but it must be false to the knowledge or belief of the
informant and the mere fact that the accused had reason to believe it to be
false is not sufficient.(18)

It will be seen that the consensus of the views appears to be thet S. 182
is confined to minor offences, while 8. 211 is meant for offences of a serious
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nature. If this proposition is accepted, one of the sections is certainly redun-
dent. On the other hand, S. 1382 refers to giving to any public servant a}ly
false information, while 8. 211 mentions falsely charging any person with
having committed an offence. What these two expressions ?xactly mean is
the bone of contention and would seem to require clarification, though the
controversy has not in any way aifected the process of criminal law.

* * * * * *
SECTION 307, NOTES 3, ¢ AND 5.
3. “Whoever does any act.” — Illustrations (c¢) and (d) to the section

indicate the stage a! which the criminal act takes shape. All a'cts which are
in g Dreparatory stage do not constitute an oflence under this sec'tion. As
stated in the Jast preceding Note, it is, however, not necessary that it should
be the Denultimate act to constitute an offence; it is sufficient that the accu.sed
had the requisite intention and the attempt has gone so far that the crime
would he completed but for an extraneous intervention which frustrates its
commission. At the same time, if the accused gives up the attempt voluntarily
for any Cause, the provisions of this section are not attracted. For example, the
accuseq may point a gun at the intended victim, he may even put his finger on
the trlgger, but may refrain from firing on account of repentance or out of
Commiseration towards the victim. But, once he pulls the trigger, he commits
the Offence apart from whether he succeeds in his object or not.

circun:'that iIs necessary to establish is that there is an act done under such
s capat:nces that death might pe caused if the act _took effect. The act must
OF, In of he Of causing death in the natural and o'rdmary course of things,(1)
degree of €r words, that death might be caused if the act took effect. The
uncerty; Dl'.Obabjlity should not enter into the question. It would be gz very
bk oy zl .crlterion to.apply. Strictly Speaking, powdered glass is not a poison.

! his country, it is popularly believeq to be actively poisonous, and ity
admimstration in food was held to be an offence under this section.(2)

ere, howaver, a doctor, who treated the Injured, did not say that the injuries
were Capable of causing death, the principle of deducing intention from the
nature  of the injuries was held to be misapplied.(3) Also, where the accuseq
struck his wife on the neck with a hatchet, it could not be said that the aet
Was likely tq cguse death in the ordinary course of nature.(4) In g Bombay
€ase,(5) the accused struck the deceased t.hree blows on the head, ang believing
the victiy to be dead, set fire to the hut m. which he was lying with & view tg
remove 4 evidence of the crime. Tht? medical evidence §howed that death was
due not ¢, the blows Struck but by injuries from burning, It- was helg that
the AcCuseq was guilty under this section, but Parsons J., who dissenteq, consi-
dereq : But where the death occurreq SOme days

murder.

after | iemt 1::;) bfnguélrtya:facid on a person, the ac?ufed.w;ia;s li’leld to be gujiyy
Under § gog o e o under S. 307.(6) If a man fires blindly in the qqry with
n ﬁnfhn direction in which he heard sounds coming, it canngy 1,
held thay is act emust in all probability cause death or such bodily Injury o

WOUld be likely 4, cquse death(6a), but a person who is being pursued as 5 thief,
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fires at one particular part of his pursuer’s body and hit that part and that
part only, it must be concluded that his intention was to kill.(7)

As already stated, the only act which would fall within the purview of
this section, is an act which by itself must be ordinarily capable of causing
death in the natural and ordinary course of events, and the accused’s criminal
liability must be limited to the act which he did in fact, and cannot be extended
so as to embrace ithe consequence of another act which he might have done

but did not,(8) e.g., a blow with a hatchet may or may not cause death. It
depends on the nature of the blow inflicted.

S. 307 makes a distinction between an act of the accused and the result,
if any. Such an act may not be attended by any result so far as the person
assaulted is concerned but still there may be cases in which the culprit would

be liable under this section. If the person knows that a certain result would
ensue from his act he must be deemed to intend such result by doing the act.
Further, it is not necessary that the injury actually caused to the victim should
be sufficient under ordinary circumstances to cause the death of the .person
assaulted. What the Court has to see is whether the act, irrespective of the
result, was done with the intention or knowledge and under the circumstances
mentioned in the section.(9) However, a single Judge of the Orissa High
Court,(10) after coming to the conclusion that all the injuries were simple,
except one, which was grievous, held that, causing injuries, though with the
intention of causing death but which do not result in death, does not come
under the provisions of this section.

In an old Bombay case,(11) it was held that, where the accused admitted
having thrown a girl into a canal, but the body could not be found, it was

inexpedient to convict the accused of murder, but that conviction for attempt
to murder would be proper.

4. “With such intention or knowledge.”-—The section uses the words
“such intention or knowledge” and not intention and knowledge. Intention and
knowledge are alternative ingredients of S. 299 and S. 300. Hence, an offence
under this section can be committed where there is no intention proved put
there is knowledge that the act is so imminently dangerous that it must, in all
probability, cause death,(1)

The intention must be to cause such bodily injury as is likely to cause
death. Where there is no proof of intention to kill, this section does not apply.
It was alleged that the accused fired a revolver at the Inspector but there was
no proof of intention to kill him. It was held that the charge under this section
was unsustainable.(2) If it could be proved in this case, it is submitted, that
the accused knew that death would result, he could have been convicted under
this section. In certain cases, the intention can be inferred. For instance, if
a person fires several shots with a rifle at a persom, it would ordinarily mean
that he wants to kill that person. The fact that the person aimed at was not
killed, though the accused was a good shot, does not necessarily mean that he
had no intention to kill that person. A person may be excited and that is why



PROSPECTUS

delivered to the Registrar of Com anies, Bombay, for

A copy of this PROSPECTUS has been ¢ the Companies Act, 1956.

registration as required by Sec. 60 o

TRUE LAW SERIES LIMITED

Swa, tl'{lfgligs texed Ogi(if:Floor
S ildi n
Thakurdwar l]Post“ lg;filgé Lane, Bombay-2.

SHARE CAPITAL
AUTHORISED
Rs. 10,00,000 divided into—

5,000 Equi A ch,
Uity Shares of Rs. 100, €3Cx 544 509
5,000 ten per cent. less tax non-cu-
mulative 1 hares of
R, 100, eeg. once B . 500,000

PRESENT ISSUE

Rs. 250,000 divided into 4,500 Equity Shares of
00, each, at par;

Rs. 500,000 divideq into 5,000 ten per_cent. less
aX non-cy e erence Shares of
RS. 100, eacg}ulatlve Pref

T er . §
Sggr& a.t,c ent. less tax non-cumulative Preference

bar are i to 14th September
1960. From 5th available up = 4

i S 1960, recurring mon-
T smreium ‘of GRE SUPe Nt ill be added_to

nominal g, o
100/- each) CUnt of

1.  Objects of

Rs 100/- (five shares of Rs.

the Company

g aénil’)nwas incorporated on 13th Decem-
verted lntO a pugfitée llllm‘l ed company, since con-
December 1959 er linltfea cégmpany from 18th
rying on or any ®of the ob?ec%glg‘x)-se v
mertxpxoned In the Memorandum of Association and
particularly, “tq carry on the business of printin

and S[ésubus}ung Law Reports, Commentaries an

urposes

Dige:

. The main ob company as containeq
in the COmpaif‘}?.tss o e andum of Association
are:—

(a) To pring .<h and sell any works, to
start & newspaper. (5" work as booksellers, fo deal
in machinery, : ionery, :
of all kinds an%aggghsg%ger articles as are found ne-

: inti and publishing
ey do uie business of prmltjlt?s%ness whatsoever

- : or
ny S calculated dlgg‘;&%’anyk_ ‘t%usiness or
to increase t r to turn into accoun
any of the Gof, Yalue o 3 “property or iEhls

(b) To acqujy time to time and to ma!‘g.l-
facture ang geps 1rom HIME Yopock-in-trade, goods,
chattel and gpol 10 all SUCH B ecessary or conve
nient for gy ccts as may the time being carried

on by the co}{np:rsli;less for
Copies of i nd Articles of
Association of“}:?l Memoranduél;n abe inspected at

€ Company ¢2
i t usiness
Regl;tered Office olfletﬁlgugm%any.
ihe ddress iptions and occupation
oF he Signatogse’sdg?crtlge memorandum and

any time during hours at the

the number of shares subscribed for by them—

The following is a statement of the names,
addresses, descriptions and occupations of the sig-

atories of the Memorandum and the number
{)lf shares subscribed for by them.

Address, des- Number of
Name of cription and oc- shares  taken
subscriber.  cupation of the by each sub-
subscriber scriber.
i 79, Tamrind One (Equity)
V. V. Chitaley Be Toaden quity
Senior Advo-
cate, Supreme
Court.
. Raut 1, 8 Sharada- One (Equity)
T A shram, Bhava- y

nishankar Road,
Dadar, Bombay-
28. Bart-at-law.

The number and classes of shares, if any, angd
the nature and extent of the interest of the holg-
ers in the property and profits of the company.

Number and classes of shares.

5,000 Equity Shares of Rs. 100, each Rs. 500 000
5,000 ten per cent. less tax non-cumu- 4
lative Preference Shares of Rs. 100,

e cont - 500,000
The nature and extent of the interes
holders in the property and proﬁtst é’ff %ﬁg
company. .
Nil
The number of redeemable preference sh
intended to be issued, with the date of redegef
tion or, where no date is fixed, the period of
- notice required for redeeming the shares and
the proposed method of redemption.
No redeemable preference shares intended to be
issued.
Directors.
The Articles of Association of the

vide that—
Until otherwise determined

Company pro-

b; Gen
ing, the number of Directors shanLI anot beeli:lssl\gﬁ:g

three nor more than fourteen.
2. Qualification of a director,
Article No. 46 Erovides that the

every director shall be his .Qualification of

holding

share. one equity
ERﬁmufnixr'lati%n o€o a dlgll;elctor.
ach o e directors shall be i
funds of the company by way C?fall‘-ie gll‘it of th
for his services the sum of Rs. fourteen fneratlon
meeting of the directors attendeq b hi Or each
Is no Managing Director in the Compe; ere
director in any other capacity will pe eD%,ny. No
get remuneration other than thgt Dtitleq
above. mentioneq
3.(a) Particulars of directors.
{\iame Address Descript.ioll
ccupation&
Vaman Vasudeo Gangaram Kha- Advo
Chitaley tri Wadi, Tha- Cate,
kurdwar, Bom-
bay-2.
y rein B u onacasg
George Kurei Homit Street. AdVOca.te.
: Sir P. M. Road,
Bombay-1,
Ramanand Deo- Fort Chambeys,
rao Hattangadi 2nd Floor, 6-10, AdVOQate'

Dean Lane,
Bombay-1.



(b) Particulars of Managing Director or proposed
managing director, if any.
No managing director is appointed or is propos-
ed to be appointed.

(c) Particulars of managing agent or proposed
managing agent, if any.

No managing agent is appointed or is proposed
to be appointed.

(d) Particulars of Secretaries and Treasurers or
proposed Secretaries and Treasurers, if any.

No Secretaries and Treasurers are appointed, or
are proposed to be appointed.

(e) Particulars of the manager or proposed man-
ager, if any.
No manager is appointed or is proposed to be
appointed.
4. If managing agent or secretaries and treasur-
ers are a body corporate, the subscribed capital
of such body.

No managing agent or Secretaries and treasur-
ers are appointed or are proposed to be appointed.
5. Minimum Subscription.

The minimum subscription in respect of the pre-
sent issue on which the Directors will proceed to
allot is Rs. 200,000, whether Residuary or Prefer-
ence Shares.

This amount is required for conducting monthly
journal, mainly Rubric Law Reports and publish-
ing legal Commentaries.

6. El}"e time of the opening of the subscription
st.

gg&w subscription list will open on 14th August
1960.

The amount payable on application and allot-
ment of each share, and in the case of a sec-
ond or subsequent offer of shares, the amount
offered for subscription on each previous allot-
ment made within the two preceding years,
the amount actually allotted, and the amount,
if any, paid on the shares so allotted.

This is the first offer of shares to the public.
The amount payable on each share is as follows:—

(a) on application 5% of the nominal value
(b) the balance, when called for.
9. No shares and debentures have ever been
has been or is proposed to be given to any person

to subscribe for any shares in or debentures of
the company.

9.2 No shares and debentures have ever been
issued or agreed to be issued, i1. the past, to any

person, as Iully or partly paid up otherwise than
in cash.

10. The amount paid or payable by way of pre-
mium, if any, on each share which had been
issued within the two years preceding the
date of the prospectus or’is to be issued, stat-
ing the dates Or proposed dates of issue and,
where some shares ve been or are to be
issued at a premium and shares of the same
class at a lower premium, or at part or at a
discount the reasons for the differentiation
and how any premiums received have been or
are to he disposed of.

This is the first offer ol shares to the public.
No premium was paid anytime in the past. Of
the present issue, Equity Shares are tPa.ya.ble at par.
Ten per cent less tax non-cumulative preference
shares at par are available upto 14th September
1960. From 15th September 1960, recurring month-
ly premium of one per cent. will be added to
nominal amount of Rl?s 100/- (five shares of Rs.
100/- each). The reason for the differentiation
is that those who will be applying for shares on
or before 1l4th September F&%O will not he get-
ting any interest on their money, since they have
parted with it, while those who will subscribe

2

after 15th September 1960, will be having the
advantage of getting interest on their money by
investing wherever they may choose. These pre-
miums will be utilised in writing off Preliminary
Expenses and Commission gald on issue of shares,
as provided in Section 78(2) (b) & (c).

11. Where any issue of shares or debentures is
underwritten, the names of the underwriters,
and the opinion of the directors that the re-
sources of the underwriters are sufficient to
discharge their obligations.

No shares are underwritten.

12. (1) As respects any property to which this
clause applies—
(a) the names, addresses, descriptions and
occupations of the vendors;

the amount paid or payable in cash,
shares or debentures to the vendor
and, where there is more than one
se%arate vendor, or the company is a
sub-purchaser, the amount so paid or
payable to each vendor, specifying
separately the amount, if any paid or
payable for goodwill;

the nature of the title or interest in
such property acquired or to be ac-
quired by the company;

short particulars of every transaction
relating to the property completed
within the two preceding years, in
which any vendor of the property to
the company, or any person who is,
or was at the time of the transaction,
a promoter or a director or proposed
director of the company had any in-
terest, direct or indirect, specifying
the date of the transaction and the
name of such promoter, director or
proposed director and stating the
amount payable by or to such vendor,
romoter, director or proposed direc-
or in respect of the transaction.

(b)

(©)

()

(2) The property to which sub-clause (1) ap-

Ehes is property purchased or acquired by
he company or proposed so to be pur-
chased or acquired, which is to be paid
for wholly or partly out of the proceeds
of the issue offered for subscription by
the prospectus or the purchase or acqui-
sition of which has not been completed
at the date of issue of the prospectus,
other than property—

(a) the contract for the purchase or ac-
quisition whereof was entered into in
the ordinary course of the company’s
business, the contract not being made
in contemplation of the issue nor the
issue in consequence of the contract;
or

(b) as respects which the amount of the
purchgse money is not material.
(3) For the purposes of this clause, where
any of the vendors is a firm the members
of the firm shall not be treated as sepa-
rate vendors. ;
No property is or is to be purchased.

13. No commission on shares is payable to any
person in particular, but commission at the rate
of five per cent. of the nominal value of shares
allotted ~ will be paid generally, as provided in
Clause No. 7 of the Articles of Association.

14(i) Preominary expenses are estim al
Rs. 1,650/- and ‘are payable to V. V. Chi%;taelgy, as
stated in Statement-in-lieu of Prospectus,

(ii) The amount of the expense of the issue
save as aforesaid is Nil. e B
15. There is no promoter to the company and no
benefit is paid or given within the thoy preced-



. - 3 . & ithin
ing years or intended to be paid or given withi
the two preceding years or l3ntended to be paid
or given to any promoter or officer.

16. There is no contract appointing or fixing the
remuneration of g managi%g director, managing
agent, secretaries and treasurers Or manager, as
no such officer is appointed
17. Auditor.
J. T. Parchure, A.C.A., Chartered Accountant,

Medows House, Medows Street, Fort, Bombay-1. .

The consent in writing of the abovenamed
Auditor to act in his 1capgcity as suditor ghoom.
goa(:g)es this Prospectus as required by Section

18. Interest of Directors. -
All the direci i sted to the extent o
the shafes Suﬁlg'ﬁieaér?oi-nggr%hem in the company.
Further, Vv, ! ijs interssted, as he
incurred. expens‘g' ﬁmtﬁé?y 2,18582-24 in preparing
manuscript for publication prior to the incorpo-
ration of the company and after incor oration,
the company has with the sanction of the reso-
lution of the Boarq of Directors paid the said
amount to him gg expense prior to incorporation.
Similarly, with the sanction of the resolution
of the Board of Directors, V. V. Chitaley sold to
the company paper of the value of Rs. 5230/-.

- Interest of promoters.
ere being no promoter, no amount is paid
or payable to any Ig)romot:ex:.
19:?3_01 Right of voting.

Flicle No. 37 of the Articles of Association of
the Company reads as follows:—

Upon a show of h ber holdi
it ands, every member holding
e‘éé‘ ity shares present in person Or by proxy or
attorney or in ‘the case of a corporation, a repre-
sentative under Section 187 of the Companies Act,
1956 shall have one vote and upon a poll every
member present in person or by proxy or attor-
ney or by representative under Section 187 of the
sald Act shall have one vote for every equity
share held by such member. The votes of Equity
and Preference Shares shall, however, be govern-
ed by Section g7 of the Act.
Rights in respect of Dividends.
Non-cumulagjy reference Shareholders will
have Dl‘eferent.iva.el gghts to capital and also to
dividend at ten per cent. and Equity Share-
holders will have right to dividend in proportion
to the amount paid on_their shares, as provided
in regulation No. 88 of Table A of the‘Coinpamx(lzi
Act, 1956, which is adopted by the Articles of the
Company. .,

Restriction of the Right to Transfer.

The Director: » without assigning any reason
decline to 1-eg‘°§s‘§é? ,}'Qy transfer of shares not
fully paid up or upon which the company has a
lien, as provided in Article No. 24 of the Articles
of Astociation of the Company.

21. The Company has been carrying its business
since incorporation.

The Com: ¥ b pr £ e
] any does nou propose u
outside buszl)nes'ys. K "R

22. The Company has no subsidiaties.

Ilqo dassets of the company have ever been re-
valued since incorporation.

%&3' Lgso Pies of the Balance Sheet and the Profit

S,ACcount of the company for the period
ended 31st December,1 1959 can be inspected at
gy e during the usual business hours at the
eglsiered Office of the Company.
§4.T Auditor’s Report.
. L. Parchure, A.C.A.
Chartered Accountant,
Medows House,
Medows Street, Fort,
Bombay-1.
Dated, 2nd August, 1960.

To
irectors,
%I}SeDLaw Series Ltd.,
Bombay.
Dear Sirs, — .

{ xamined the accounts_ o ue Law
Se{'iels?a‘lid.e made up from 13th December, 1358
(date of incorporation) to 31st December 1959 in
accordance with the provisions of clause 24 of
part II of Schedule II of the Companies Act, 1956,
and beg to report as follows:—

(1) Profits & Losses:

At present, the company has been preparing
Manuscripts for its Eubhcatzol_ls and as such all
the expenses have been debited to Manuscript
Account which account is being carried forward.
There cannot, therefore, be said to be profit or
loss, so far.

The details of expenditure of Rs. 18,106-83 cn
Manuscript Account for the above pericd are as

under:
; Rs. nP.
Misc. expenses upto the date of
incorporation - 3,832-24
Purchase of paper (from a
director) ’ .. Rs. 5,230/-
60-00
Less Stock at close »  5,170/-
Bstablishment charges .. s 11,201-79
Subscriptions to journals - 323-22
Packing & forwarding iy 68-87
Reni .e i
Stationery charges %(l)i:ggl
Advertisement charges . .. 164-32
Travelling & Conveyance (spent by
a director Rs. 440/-) s 589-78
Postage 3043
Audit fee 200-06
Filing fee . . 99-50
Directors’ meeting fee 126-00
Miscellaneous expenses 4554
Interest on loans 605 3
Depreciation : 7-39
— 790
Less Interest on Bank a/c receiveq 18,109-84
Cost of Manuscript upto 3-01
31st Dec. 1959
Rs. 18,106-83

The company has incurred Prejjpipn, . ——————
diture of Rs. 1,628-50 : Teliminary m, -
(2) Dividends: dpto 3ist Decembey, 1abs™
No dividend has been 5
since the date of mcorpgr?é%ﬁd by the Company
(3) ﬁsse%s &f: tll}-}ia’czi}lit.ies.;h
Net Assets o e Compan
1959 are as underi— ConY 85 at 31st p,

: A ecember
(a) Fixed Asseits (at cost)— Rs. np’
Furniture & Deadstock '
(Purchased in the Rs. 1
period) L 2633?-
Less Depreciation written 5
off for the period 7-90
255-55
(b) Current Assets— T 555
Stock of paper (at cost)
As per inveniory taken,
valuetd & certified by g
irector
Manuseript (at cost) 5,170-00
AS per_ inventory taken
valued & certified by g
director 18,106-83 g )
(¢) Cash & Benk Balances— ————  2/6-83
Cash on hand at Hesaq
Office & Madras Branch 2 ggg
Wwith Bank on current ' °°-30
.account 3,841-.01 6
(d) Miscellaneous  FExpendi- 3031
ture & Losses—
Preliminary Expenses
1,628-50
C/Q —_—
B.p %g 31,701.19

31.701-".



Less Liabilities:
Unsecured Loans—
(Other Loans & Advances),

(a) Loan from a Rs. nP.
director 128-50
(b) Loans from others 28,400-00
Current Liabilities &
Provisions 1,032-69 29,561-19
Net Assets on 31st December,
1959 Rs. 2,140-00
Net Assets Represented by—
8 Equity Sharesof Rs. 100/-
each Rs. 5 per share
called & paid 40-00
420 Equity Shares of Rs. 100/-
each fully called 42,000-00
42,040-00
Less Calls in arrears

39,900-00 2,140-00

J. T. PARCHURE,
Chartered Accountant.

The accounts of the company have been last
made up only in respect of the period ending
31st December, 1959 and that no accounts in res-
pect of any part of the period have been made
any time thereafter.

25. No proceeds, nor any part of the proceeds.

of the issue of the shares are or is to be applied
directly or indirectly—

(i) in the purchase of any bhusiness; or )

. (ii) in the purchase of an interest in any busi-
ness, whatsoever.

926. No proceeds, nor any part of the proceeds,
of the is]gue of the shares are or is to be applu-;d
directly or indirectly in any manner resulting in
the acquisition by the company of shares in any
other body corporate such that by reason of that
acquisition or anything to be done in conseguence
thereof or in connection therewith, that body cor-
porate will become a subsidiary of the company.

Application and Allotment.

Application for shares may be made on the
form accompanying this Prospectus.

Allotment will be notified by the despatch of
an_allotment letter, but the Directors reserve the
full uncontrolled right of accepting or_rejecting
any application in whole or in part. Where an
application is rejected or not accepted in full the
whole or any balance of the application money
will lge refunded to the applica,ng in which event
Bank’s Commission, if any, will be payable by
the applicant.

Dated, at Bombay,

V. V. CHITALEY,

R. D. HATTANGADI,

GEORGE KURIEN,
Directors.

Applicants in their For office use only

own interest should
read the instructions
carefully before com-
pleting this form.
TRUE LAW SERIES LIMITED.
(Incorporated under the Companies Act, 1956).
FORM OF APPLICATION.

Issue of

4,500 Equity Shares of Rs. 100/-each,
5,000 ten per cent. less tax non-c
ference shares of Rs. 100/-

To A
The Directors, L

True Law Series Limited, . P
Bombay. : N

Gentlemen, AN

I/We request you to allot to me/us, uprR!'

terms and conditions of the Company’s

220 177
N Jﬁ/'
> - (Rapament My

This receipt
for.

randum and Articles of Association and
Prospectus ........c.oceunnnnznnnns Equity/Prefer-
ence Shares of Rs. 100/- each. I/We send -here-
With' RS s:ssssssvssssnsssgis being a deposit of
Rs. 5/- per share, by cash/cheque/draft as

required to be sent with the application. I/We
agree to accept the same or any less number
that you may allot to me/us and to pay the
amount due on_ allotment and subsequent calls as
and when made. I/we authorise you-to register
me/us as the holder/s of the said shares. (I/We
am/are resident in India).

Dated this

1. Usual Signature

PUll NS sunsovwssssess s esews s s 0o ammEmERy
(State whether Mr. Mrs. or Miss)

-4 L b o 1 O I T

OeeuDatIoN  cavsisris s s R as 38 a5 53 I h s nonniddash

2. Usual Signature

Pulll NAOme: ceovssumessmissmsmmmmsmees 36§18 55 405§ 39 § =
(State whether Mr. Mrs. or Miss)

BAATOES wuvuwnorsmsmmmets smaiondivaare amsss 336 5455000

L@ ]celbg o111 o) o SREE R T

3. Usual Signature

FUll NAME: ....ommmmeiesbas Saya@enesisesesmmy e
(State whether Mr. Mrs. or Miss)

D00 [ 150 L U AW e oy

Occupation

N.B. In order that the application may be quickly
disposed of, the rst named applicant is
requested to write his name and address in
block letters and the number of shares

applied for in the form below also.

ATTENTION IS DIRECTED TO THE
FOLLOWING.

AFplgcations must be in the names of individuals

or limited companies and not in the names of

grmls 1and must be completed in Block Letter in
nglish.

In the case of joint applications, all applicants
must sign, and all communications will be
addressed to and, refunds made payable to the
apnlicant whose name appears first.

Where a.gplications are signed under a power Of
attorney the power must be attached to appli-
cation form or lodged with the Company aé) its
Registered Office.

Application forms must be completed in full
or they will be rejected.

Name in full .................. ..) No. of Shares
tState whether Mr. Mrs. or Miss)

Full Address

TRUE LAW SERIES LIMITED.
BOMBAY

(Receipt for Deposit Amount for Application.)

IO, cxcasmssmsmsmrsng spasisasisass Date,

Received from Mr./Mrs./Miss ..................
the sulll Of RUDEEE vewwvs somors s suasin b sbs by
Cash/Cheque being the deposit of Rs. 5/- per

Equity Share/Preference Share on Equity/Prefer-
ehce ‘Shares -of Rs. 100/- etch in the gboge-named
company. /4

. For True Law Series Limited.
V. V. CHITALEY,
N. D. HATTANGADI,
GEORGE KURIEN,
A Directors.
eques are subject to realisation.)
) ould be preserved to be exchanged
are certificate when ready.



LIST OF JOURNALS, REPORTS OF WHICH ARE

REPORTED IN RLR

Indian Law Reports Series—

©RIAG G N

Supreme Courts Reports
I.L.R. Assam
Allahabad
Bombay
Calcutta
Hyderabad
Madhya Bharat
Madras

Mysore

Nagpur

Cuttack

Patna

Pepsu

Punjab
Rajasthan

Trav-Cochin '
Jammu and Kashmir Law Reports

Provincial Journals.

Ajmere Merwara Law Journal
Allahabad Law Journal including Revenue Decisions o v
Allahabad Weekly Report including Revenue Decisions Rum
Revenue Decision . ..
Allahabad Criminal Reporter and A.-W.R. Supp o
Andhra Law Times 5
An. Madras We« kly Notes & cri
Andhra Weekly Reporter ..
Kerala Law Journal &
Bombay Law Reporier
Calcutta Weekly Notes includlng Dacca Reports
Calcutta Law Journal ¢
Madhya Bharat Law Reporter
Madhya Bharat Law Journal—includlng Industrial and
labour Supplements .
Madras Weekly Notes
Madras Weekly Notes Criminal
Madras Law Journal ..
Law Weekly
Mysore Law Journal
Nagpur Law Journal
g;ﬁ:tac}l_’c Law Times
ar Law Journal Re

11;11-11'1jatt;1 Lav{‘ Reportez-portS ‘s B

ajasthan Law Weekl] venue S 1o
Saurashtra Law Repoxs" el;lcludlng Re Ul_i).plements
Kerala Law Times ..

All India Journals.

All India Reporter
Criminal Law Journal

Dominion Law Reporter

All India Criminal Decisions
Company and Insurance Cases Vols.
Income Tax Reports

Sales Tax Cases

Factories Journal

Labour Law Journal

Labour Appeal Cases

Supreme Court Appeals
Supreme Court Journal
Election Law Reports :
Tax -and Commercial Reports
Election Law Reports ..

Foreign Journals

All, E. R.

Can. L. R.
Comm. L. R.
Mal. L. J.

N. L. R. (Ceylon)
N. 2. L. R.

Pak L. D.

Scss. Cases (Scot)
U. 8 S. C.

Price
39-00
17-50

9-00
22-00
15-00
18-25
12-00
12-00

6-37

10-00
15-00
9-50
9-00
12-00
12-00
6-00

6-00
15-00
23-00

8-00
10-00
14-09
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