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'fod cn1 economists 111:iy wo nd er ll'hy l;md rc· fo rlll s ancl ag r;1ri a11 lt-g isla1io n i11 
Sou th A , ia arc pri lll :1 r il ,· politi ca l ancl seem to neglect ccono111ic consicl crati11 11:: like 
prod11 cr i1·ity.1 Th ese economists forget the coloni al heritage of ag r;irian lcgi ::lation 
,1·hich pro1·ides th e foundat ion for all lcgislati 1·c efforts eYen aftcr ind cp~ndcnce . 
The colonia l rul ers did not leg islate in rh e intercst of economic pl a nning but in 

order to foresr:1 ll pol itica l unres t. Th c.: y h ad to kccp an eYen balance of di fferent 
imcrest groups so as to protect the social bas e.: of colonial ru le. Of: co urse, th ey 
usua lly did not reYea l th e.e moti'Ycs and preferred ro think in terms of social ~ 
justice. Th ey also had ambi1·:ilc11t feelings about lcgisl;1t i1·c in tcrfcn:ncc, b ecause 
th e doctr ines o f politic:11 econom y whi ch th ey h acl :1bsorhed m :H!c them rl'l11 ctant 
to tamper wi1h economic forces. Th ese doctrines. ll'hi ch h :1d bee n C- Yohccl in th e 
contc:,;t of th e c-connmic cl c1·elopm c- nt of En~lancl ll't' rc in co nipa tibk ll' ith tenan cy 
pro1c-crion, n .:nt control, ancl th e l~k_c, 11 hi rh cou1d only d istr11t h111 11 111 reverse th e 
u 1ur,e of economic dcn·lopmcnl. l hosl' 1d 1o ll'an1ctl lo lh:1n~c· 1ht· nH1rse of c-1-r nts 
by legi sl:ll ii·c intc: rfcrc-nce, so th e econom ist th ought, mighr j11 , t as ll'd l trv to k ~is­
);;tt· ;~:1 i11s r th e law 0( ~r;l\ itY . 

'llic Jr i,h cxper ic:n c had Jeri th e rc-prcscnta1i1cs or poli1 ic;il t·rn nomv 10 ~c·con tl 

rl wughrs about 1h cir doctrine ·. I ut n<_·n th en t li c-y founcl it ,ny tli Oi ciilr ro d niit· 
concepts from these second thought ''.·h1 ch cuu l_cl stand tl1 r tl'~I of the fir st principlc-s 
that they ckfcncl l'd. John Stuart i\ 1.ill wh o did not hes ita te tn ach-oca tt· tt· n:incy 

rotcciion :i ncl rent control in Jrd :rncl h ;icl a hard ti me tr ying 10 con, in cc hi . con­
~eniporar ics of Llic sou11d'.1~·ss of th~·se _p ro1~ositio11 s.° F;1u·d ll' i1h thc Ii ish ancl th e 

I I. I · ll cii"'' ihe l'-ri115 l1 cc011om 1sts mfusccl a dmc of relati, ism into th l' 'Jr 11( 1;111 ( Id .-.~ · . 

tc:achinas and rc;idil)' ;igrt·t·d th:it _11liat 11as true .for Englan d 1\'; is not l1t'Cess·ir il y 
true roi° other countries, but th:y d 1t! J1ot go on to rernm_trun i:oliti c-a l eco nomy on 

. n·,c·r, ·il foundari1111 . ] lw,c \1ho had w dea l 111 th Tri sh and l ntl i·m iiroh-a !110le ll I · • ' 

I 11 ·111.0 k,- thi s re l·1ti1·is111 hut tli cy did no r find an)· g11itl ,i1 Hv in .1 n i·ii· em s CO Ii ( I '- ' • 

· I 1.1, Th e.: result of this was a kind of poli1i c il c·tc111 01111 \ilii r h 1, .. ,s ('C0110mlC I H'CI. • ' • • . • ' . 

I. • 1 1 . 1 cuino111v. Adm1n ur:w11 s 11' '1 0 wnv kft rn th 1- 111 ,< J1 hi' d il' more J,O 111 ·1. l 1.1 1 . . : . . _ . _ 
. I · l I) 1·11 s1 ifv tht: ir ro1n1cil cl c ISll>ll, 111th ~0111(' crl n ti l ('UlllOllliC CC< , 11111 l, l,t( < · . . . _ 

1 1 r I • . 1111 )1 11 1 1h i- wa s 11 or a l11 ;1-.·s a ca ,r- of s1111pll' fi11cl 111n , 11111 l. 1 01 1 I 1( >11" 11 <> I ll ' ll . 0 , . ,, 
. " . f .. 111., d (' tl'n11 innl un1r,e nl , 1 io1 1 \ ", rv "Jt ,·11 th, ,.,1 1111 1i, t· ,1 . 

l'elll l' lll • llll' (II ,I . . 

11 { <, ,d i:11 to cl o :111cl 11 1 ·,I In cl , 1i1,· f10 111 th ,·;1 11 ,cl, ,, 1. 11 11 , ~err· rc:1 y al :i I' "" ·1 



J •J. I /0\'/J JI ' /i ll .1-:E NU,\ //lE I~ l 9Gi 

of poli I ic,tl c, ·.,nom ,· rn mc mg~csti on, fo r ke;is l,li i · ,.< 1 :,, 11. 1':o woncl tr tL, , 1 I) 

·<·,1ilt wa, a h yh rir i" of l'Xpl'Clit~1 cy an d cl ogn~at ism. 

Y-1 

Jn · th e a hsl'll CC' ol :1 11 e1r th eo ry wh ich co uld k1H• 1:1 kt·11 acco1111r o[ di fflTl 'lll 

cco1 w 11 ies s11 ch a, Jnd ia ·~ ,1t1l l lrl' l:111d·, tlt l' rcson 1,i, 11 s1" 111 lll'c:1n1t· r ny importt, 11t . 

If jw pk d id not heh:1\'C· i1 1 :1crnrda11ce ll' it h th e l:1;1', of poli1i c: il c·rn1io11w th ev 
ol J1· io11 sly did so ht·c: 111 sL· I hl' i r c11, toms 11·c1-c d iffr1 ,·11 1 a lld, t hcrl'fme, all ' rhe,;. 

customs should be eit lin d l'stroyl'd or 1-espe ·red. Poli1 ical pnid l· 11ce n-comn1c11cll'Cl 
th a t 1l1 cy sho11l cl Ii,· 1Tsi: t·n,·d. J\111 ci1 slolll prnn·d tn be a 111 ns1 ill11 , i1·e ph ellomcnn 11 . 

lor th e purposl's or li-1~isla1io11 sn,n t· cldi ni 1c fr:it 11r ,·, of c11st<>ll1ary rd:1tio11 s h :1 cl 
to be i~ola rcd frolll t il l' 1111inT,L' of cus!Olll. Til e n-ry f:1c t o( iso lation , Ii o,1·cn-r, 
pr01-cd to be fat a l to rhe cuscnm;ir~· rl'l:1r io11 . Th e cl irn <' llsin n of custom wh en ;icld ed 

t<> r,o li ric:i l exped iency a nd economic dngmat ism mule confusion worse confounded. 
· ':fhe p:m crn o f lcg isla1ion ll' hi eh d <:l'elopcd in this ll'ay following th e m e thod 
of tri al a nd c;rror , holl'ccl a n unu ;:u;1lly high ra te of eiror, bcc;i use as soon as .omc 
c11 s tom was sii1g lcd out as a rn :1im tay of lcg isla til'C action it b roke cl ml' n l;nclcr 

rite ll't ig ht o r thi s u ncl11c :1ttentio11 . 1\r tcr such fru srr:1ting cxpc-r icnccs th e lcgi s-
1:i tors slmrl y g:1 1T 11 p th eir ad li nencc to c11stlln1; in th eir attempts at findin g a 11':t )' 
0 11 t of thl' d ilt-111111:1 1l1<·,· h:1d hasic:dh· t! Hl'l' a lrcrna ti ,-cs : they co1ild c11t r11 sr the 
protl'U inn of :ill in1n, s1; to cxecuri1'l' :'.ctio11, t hey co uld n1ph:1~ize judicial control, 
or the y conlcl c11:1n more or k ss :irbitrai y prm·i sions 1d1 ich plae<·cl a check on 
c:1·iction :ind 1l1 t· r;1ising of rc·nt ,. 111 clue cn11r,e, mosr lcgisla1in· "fforls ,110\\'ed a 
co111bi11 :: 1ion ,,r all these three frat lli'l'S. C u, to m and t-con llntic clog111 ;1tis111 rccl'ckrl 

an d pl:iin cxi:l'Ciil'll cy prel'a il cd. T he a n 1!-i1io11 to scrr!e the 11t:t ltl'l' for all time 
10 COl11l' f':ickcl :111'.ty :ind k g i, l:1tors 1•.ne ready to :irl111it th :1t th l' ir rnc·:1s11res 11 nc 
only of a 11·11q ·, ,r:1ry n :1 t111 -r. 

T he con(lin hct1H·cn c11 , 1rn 11 a11 cl politi c: d conc-Hn v c,r, in 1l 1c 11ords nr lknry 
l\Jainc, bL· t11·lT n st:1tus and contract, int rigu ed th (' n1i,;cl , nf Hriti sh :1rl111i11is trawr. 
but th ey n t·n-r rvrnh·ccl the p11 z1. lc wh ich 't11 is conOin 17nscd w th em. They ll'l'l'l' 
a\1·:1 rc of the n11111cro11 s probh-ms \\'hi ·h i>l·Sc t th e rl'l:!ri nn lwt,1l'l'n la11cllorcl ;111cl 
tenant in Ireland and India but th ey cont inued to udk in t,·1111 s of compcti:i11 11, 

pr ircs, an cl th e mark er. On th e other h:incl r!tcy 11Tre 11111,i !li ng and 1111 ,tlik 111 pu,lt 
t hL· ir idea. · lO their lo/?_ica l rn11 cl11 sion ;incl ro upset th l' exi sting rclation ,l 1ii , . 
\ \'h en the Jndian ccon o111 i, t, :'If. r. . Rana cl c, snggcstnl that it 11 oulcl h<' h1 ·II lr to 
c1c:1 1c substa ntia l 1;cas:11 1t prnpri, 1nrs :111cl 10 corn prma tl' th e l:tncllmcl , t':11hn tit a n 
to protect tli l' tc·nants ht u,u lcl 11 o t hope that tll(' ()niria l 111incl 11oulcl 1, s1•011<I to 
s11c li s11ggcs1ions.' Th e :1cl111i11i ~1r:llion \\' ,IS hou ncl (() a r oli ry or 1,· 11 ;, l)t' \' 11101«·­
t ion \\'ith ou l h a ,·ing ,ro rkt cl , ,1 11 l ht· economi cs of it J•:, ,·n a nH ,1 'l, 11 h ic h I, , I 
t o ;i ;:talemat r herll'Ct'll landlords :111cl t c-11a1Hs was sati~f.wtory as f:1r a~ th<' :1clmi11i~-
tr:lti on wa.s lll1n·;n cd lwc;111,e in illl' las t rc-sorl the· acl111i 11 ;,, , •1i .. 11 , itl icr 
ill t<'ll ', t<cl i11 II H l:11 uJl,,rds 11or ill th, tl' ll ;t nts, nor f,, tli :i t 111 :11 1 111 t'., n• ti n11i, ~ 
of agri 1 11llllr:tl p1flclt1c1i, ity. hut n1tl\' in its 01111 , ,,',ti, ;, I In , 1". 
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Trish !;,esso11.~ 

lkfore the great spurt of tenancy legislation in India at the end of the 19th 
century there had been se\"eral experiments in lrda11d and, therefore, Irish 
pn:cedenr had a gre:1t impact on India. The frish cpiestioifhad troubled Britain 
for a long time and as the British pa'rliament had to legislate for Ireland; Irish 
atT.f1ts ,frre much more in the limelight than Indian prohkms could ever hope to 

be. The first valiant effort to solve the Irish tenancy prob!cm was made by Glad­
stone in 18i0: Howcvei:, the tenancy act of that year was almost a model of 
mistakes which should.be avoided in tenancy legislation. Its only merit was that 
it provided a point of departure and that it made it perfectly dear that the matter 
could not rest there. The act provided in addition to a compensation for improve­
ments_ also a compensation for disturbance which the landlord had to pay to the 
tenant if he wanted to evict him. . In the original draft the tenant was entitled to_ '" 
this compensation e\"en if he was in arrears with the payment of his rent, but the 
House of Lords had deleted this clause and, therefore, the lan_dlords could get 
rid of their _tenants with impunity as soon as they failed to pay the rent in a bad 
year. The act alsn codified the Ulster custom accordi_ng to which the tenant could 
not be d~prin·d of his occupancy right as Jong as. he paid his rent. I-!~wever, as 
the act did not contain anv restricticms on the raismg of rents the prons10n about 
th~ Ulster custom proved ~o be worthless. In fact, the combination of a compcn­
sat1on for disturbance with the Ulster custom forced the landlords to raise the 
rent:;, ?ccause the lower the rent, the higher was the value of the tenant right and 
accor<lmgly the compensation which they had to pay for it. The working of the 
act thowed clearly that all indirect measures of · tenancy protection are useless if 
one docs not define the occupancy right and puts no restrictions on the raising of 
rents .. When Gladst~ne's government placed another tenancy act on the statute 
book m 1881 these mistakes were amended and the tenant got the fanious "Three 
Fs" (Fixity of Tenure, Fair Rent, and Free Transfer). These three Fs were inter­
dependent, because fixity of tenure had no value without a fair rent and only the 
freedom of sale guaranteed the tenant an adequate compensation for his improve­
ments. According to the act the tenant had three alternatives, if his landlord 
wanted to raise the rent: He could pay the new rent which could then not be 
raised for fifteen years, he could refuse and would then get a compensation for 
disturbance or he could apply to a commission established under the act for a 
judicial settlement of his rent. This. third course w~s only conceived of as an 
exception but against all expectations it soon turne~ out to be the rule. The 
guiding principle for the judicial sertlcmc-nt of rents was to be, that an increase 
in the value of the soil or of the produce should not only accrue to the landlord 
but should be cli\"itkd equitably between the landlord and the tenant. This was in 
fact a recognition of co-ownership which had so far ht·en denied under English 

common law.• 
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The Et•olution of the Bengal Tc11n11cy Act of- 1885 

When the Irish act was pas$cd in 1881, the discussions on a new Bengal 
Tenancy Bill were aln:ady in full swing. The Bengal Tenancy Act of 1859 hacl' 
many drawbacks which were similar to those of the Irish act of 1870. The 
occupancy right as defined in that act in terms of a prescriptive right of the 
tenant after twelve years of holding the particular piece of land could be easily 
violated by the landlord by shifting the tenant from one plot to another. Further­
more, a High Court decision of I 862 had made this occupancy right worthless by 
declaring that the landlord could ask for the full market value of the rent, 
which in fact meant that there wc1c no restrictions on rent enhancement A 
reversal of this ruling by a High Court d~cision of 1865, which established that 
the rent could only be enhanced in proportion to the previous rent and the 
increased va~uc of the produce, did not solve the problem either, because landlord 
and tenant would never agree on the period and on_ the data which should serve 
as a bast· for these proportional calculations. The actual settlement of rents was 

_ never governed by such rational considerations. It was a matter of bargaining 
between a landlord who often did not know how much land his tenant held 
and what he cultivated and who tried to collect as much rent and illegal exactions 
as the tenant could be made to pay, and a tenant who preferred to keep his 
landlord in the dark about his affairs and tried to · pay as little as he could get 
away with. No revenue officer disturbed this rural harmony because under the 
permanent settlement only the foremost landlords were in contact with the revenue 
authorities. 

This peace was rudely disturbed by Sir George Campbell who imposed a road 
n·ss on Bengal in 1872 which was to be col!ccted by the landlords from tl1eir 
tenants on the basis of the existing rent rolls. The cess was a minor matter 
b~t th~ attention which the government now paid to the rent rolls was very 
disturbmg. Many landlords tried to enhance and consolidate the rent charges 
hefo~c th~y wou_Id · come under government scrutiny. This brought them into 
conflict wnh their tenants. In the district of Pabna the tenants refused to pay 
their rent and there was ~iolent unrest. Campbell who felt that the landlords 
had deserved this did not interfere. He also turned a deaf ear to the demands 
for a revision of the existing tenancy law because he knew that they were m:de ~y 
the landlords · who wanted a rent recovery act rather than a tenancy ~ct. His 
s~ccessor Sir Richard Temple was more amenable to these demands. _. ,J-le _turned 
_his attention first to the procedural side of the question as he had to ?e"!.: ;"1th the 
proposal of the Government of India which wanted to entrust a 1ud1c1al com~ 
mission with a speedy trial of all rent cases. Temple was sceptical about judicial 
decisions in these matters and wanted these cases to be retransfcrrcd to the 
executive even more 50 because they had only been transferred from the revenue 
officers to the courts in 1869 . . In discussing this point with the Government of 
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India Temple had to deal with the substantirc law of landlord and tenant, too. 
Herc he suggested a formula according to which tenants with occupancy right 
should pay 2.5% less . of n·nt than thMc tenants who did not hare such a right. 
Finally he rc~ommcnded that tenants without occupancy right should pay · 20% · 
of the, ,.,tlue of_ the gross produce as ~~nt arul tenants with occupancy right 
accor'clingly _only 15% i this ralue.• At this ~tagc of the debate Temple· -Was 
uansfcrr~d from Bengal' to Bombay, but the gross produce rule which he had 
sponsoreo was bound to come up again and again . in future discussions. · · · . 

After these Preliminary debates a more comprehensive proposal wa's made 
hy the Rent Law Commission which submitted its report in 1880. If the land:.. 
lords had hoFed to have their hands strengthened by the government they were 
now sorely disappointed. The commission did not concentrate its attention on . 

. the problem of rent recovery, it rather tried to deal with the problem of tenancy. 
protection . . Due to the man·y grades of subinfcudation in Bengal it was a difficult 
problqn ·to decide ~vhere tenancy protection should begin and where it should 
stop. The commission proposed to solve this problem by making a basic distinc­
tion between large tenants called tenure holders who had more than hu~dted 
bighas of _land · and normal tenants with an occupancy right which would accrue to 
them after only three years of holding their plot. This distinction was made 
so that subtenants of large tenants should also be in a r,osition to acquire an 
occupm:icy right. Howevei:, the commission subsequently decided to protect this 
latter class of tenants by the provision of a compensation for disturbance ra_ther 
than by :.n occupancy right. Subletting was to be discouraged by fixing a maxuna\ 
rent rate so that a tenant would have no profit if he let his land to another. 'Ibe 
landlord was to be depri\·ed of the power of distraint for arrears of rent, instead of 
this the comn'iission recommended a summary procedure for rent cases/ 
· The resistance of the landlords caused the government .of Bengal to modify 
their prop<,>sals. Sir Ashley Eden, the Lieutenant Governor of Bengal, submitted a · 
new bill which proved to :he a half .way house between the suggestions of the . 
Rent l~ w Commis~ion and the act wJ,ich was placed on the statute book soine 
years lat~· .. Edeq dealt .with the matter like a chess player who takes over someone 
else's game,. trying to make the best out of it by boldly following up tJ:ie last 
moves of his predecessor. He ga,·e up the iwo classes of tenants as well as . a}l 
prescriptive rights, proposed to make all tena_nts occupancy tenants and to give 
them the right !!If free sale of their holdings ; this he i hought would also enable 
the la_ndlords to littover arrears of rent by compulsory . sale. Then he staked 
everything on· the_ provisien for a maximal rent rate which had emerged as a 
main feature from th~ dclibcratiom of the Rent Law Commission. These maxilllaJ. 
rent rates were to .?e settled by rc\'cnue officers wh~ \\:ould p~blish periodieal)y I 
a table of rates which would be binding for their d1smct. This, Eden thought, 
ll"ould also have the _ad~antage of flexibility because t~e preparation of tables C>f 1 

rates could first be limltl-d to those districts where this proved to be necessary. j 
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Eden's method would have been a~1 equivalent of the simultaneous settlement o1 
rent and revenue in Northern Ind_ia, with _the cxcl'ption that in Bengal only the 
rents w<.·re to be settled. But this excepuon made a difference: In Northern 
India the: rcn·nue officer based his settlcmcnt on a mcasurcmcnt of the fields . ab 
es1imate of the crops, and a classification of t~e soil, but Eden did not men;ion 
how, in the absence of revenue settlements, _l11s officers were supposed to get the 
<Iara for their tables of rates.• 

111c point of departure for Eden's suggestions can be found in Justice Field's 
conrributions to the debates of the Rent Law Commission. Field presented· a 
revised version of Ricardo's rent theory. He eliminated all assumptions about 
wages a1id capital from Ricardo's theory a_s they were irrelevant to Indian peasant 
:1gric11lture. He only insisted on Ricardo's basic proposition that rent does not 
inflm·nce prices, but prices do influence rent. On . this premise he based the 
recommendation to link enhancement directly with the increase in prices. 
'Jl1e wav in which the two were to be linked, however, could neither be left to 
cusrnm _~or to competition but would ha,·e to be determined by the stat~. Accor­
dingly, 1ent was to be the proporti~n of the gross produce that the gov7rnment 
would grant to the landlord after officially ascertaining the mo,·cment of prices.• 

Eden's suggestions, to give all tenants an ·occupancy right and to settle all 
rent qi1estions by a table of- rates, were bound to lead to au c,·cn more radical 
attempt at a solution of the tenancy problem. If the tenants should all ha,·e an 
occupancy right, why not decl:ue that such a right should he attached to all land 
at present occupied by tenants? And if the re,·enue officers are supposed to pre­
pare rabies of rates why not authorize them to make a regular rent settlement 
on the North Indian pattern? This was the line· of argument which -was pursued 
hy ~he Government of India and the Viceroy, Lord Ripon. TJ:te Governm~n~ of 
India rc<:ommencJcd that the land occupil·d by tenants shou1d be dearly _delimited 
and separated from the land which was under the direct management of the 
l_andlord, and the occupancy right should then not be vested in th~ tenant but 
should be attached to all the land which the landlord had let. In this way there 
was no need for prescripth·e · rights or compensation for disturbance or any other · 
measures of tenancy protection. This proposal was rejected by the Secre~ry of 
State who held that it was not in accordance with Indian cuStam. Eden himself, 
who had now become a member of the Secretary of. State's Co~ncil ·was also again!!t 
these hold new suggestions which had been deri\'ed from his proposals. ~e~ 
Maine, also a member of the council who was greatly in farnur of prescnptn,e 
rights did not like these suggestions' either. Ripon replied that the prevailing 
~wclve)ears rule for t~e acquisition of an occ_upan~y right h_ad equa_lly no ba~is 
m Indian tradition, but he ·preferred not t!) pursue his suggcstwns agamst the will 
of rhe Secretarv of Statc.10 • • . 

The landl~rds of Bengal could only welcome this defeat of the Government 
of India at the hands of the Sixret~ry of State, because they would haxe found 
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it very diffic~lt to draw a line between the land under their own management and 
that which they had let to the tenants. Unlike in Northern India where the land · 
under the direct managenient of the landlord was <kmarcttecl for the purposes 
of a more fa,·ourable rc,-cnue a$~essment, there was no rnt:h di~tinction in Bengal, 
where clue to the permanent settlc.:ment sue!~ clifkrcntiations had long since been 
forgotten. ' 1 .l\fost fancl!ords had let all their land to u:nants, mariy of whom had 
ac<1uired an occupancy right, and it would have been very emharassing for them 
if this right which was vested in the tenant were to be projected on to the lan<l. 11 

Rut the gon·rnment did not completely withdraw this idea of the projection of 
the occupancy right even after the ~cbuff from the Secretary of State. 171e next 
draft contained a prO\·ision wlKreby a landlord could buy out an occupancy tenant 
but as soon as he let the land again, he had to concede the ocrnpancy right to 

the new ten.ant. In this way a latent occupancy -right was attached to the land 
which would be revh·ed whene,·er the landlord let the land. ll1e new tenant 
would thus enjoy the prescriptive rights which had accrued to his predecessor. 

The bill which was introduced into the lcgislath·e council by Courteney llbi;rt 
in 1883 showed the traces of many previous proposals and debates. The prescrip~ 
tive rights of twdvc years occupation remained a major feature of the bill, they 
had been strengthe·ned by the provision that they would accrue to a tenant not 
only due to -the holding of one particular plot but even after holding several plots 
under the same landlord. The idea of a latent occupancy right had also found 
its way i1'to the bi-11. The maximal rent rate and the table of rates as suggested 
by Eden had been included. Herc the Government of India had .added a para­
graph which empowered a revenue officer to prepare a complete rent settlement 
for the estate of a landlord. This addition which fitted in very well with Eden's 
suggestions was to be of great consequence, because it was the point of depanure 
for a major revision of the bill which finally found its · expression in the famous 
Chapter X of the Bengal Tenancy Act.12 · · 

A few months after the introduction of the hill the Government of Bengal was 
shocked to find out that the mainstay of their proposals, the table of rates, would 
prove to be utterly useless. After years of deliberation about the table of rates 
the government had finally decided to conduct some experiments whic~ had shown 
that in many villages rent rates for the same type of land differed widely, so that · 
there was no basis for any reasonable table of rates. There was also evidence 
that in many instance prices had risen so fast that a proportional rent enhance­
ment would be impossible.u After these findings had knd'tked out one pillar of 
the Government of Bengal's edifice, the Secretary of State knocked out another 
by objecting to the latent occupancy ·right.'.' The committee of the legislative 
council which re\'ised the bill accordingly ga,·e up the latent occupancy right and 
separated all the provisions about the table of rates from the main body of tlle 
bill, relegating them · to a special chapter which was soon to be dropped in the 
next stage of deliberations. As the rnblc of rates receded into the background 
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the prorisions about a maximal rent rate lost their importance and the cornmittec 
struck them off. But now the problem of subletting had to be faced once more. 
This the committcc tried to solr~ by fr~ming a new prorision whereby any tenait 
ll'ho suhlct more than half of l11s.. holdmg would become a tenure holder so that 
his subtenant coukl also acquire an occupancy right. 111C·1~ the committee went 
one step further and protected e,·en those tenants who had no occupan_cy right 
·n1ey could apply to a court in order to obtain a judicial lease and a juclidal 
sc·ttlcmcnt of their rent. The prorisions about the settlement of rents by a rerenue 
officer and a preparation of a record of rights were now amplified and put together 
in Chapter X against which the table of rates _ in Chapter XI paled into 

insignificance. . 
It would have been in keeping with previous developments if the committee 

had now re-introduced a provision "hich would ha,·e defined rent in terms of·a 
proportion of the gross produce, because ever since the High Court decision of 
1865 and the plans of Sir Richard Temple such rules had figured prominently in 
the different propcsals for tenancy protection until the more comprehcnsive·project 
of table of rates had displaced them. \Vith the fading away of the table of 
rates a resurrection of these rules was to be expected, but the committee did not 
take this step. Perhaps this would have happened i( the committee had decided 
at that time to drop the table of rates entirely . . Howe,·er, the table of rates still 
had a place in the bill, and the committee explicitly rejected the idea of a gross 
produce rule. 

Finally, tll'o methods of dealing with the rent question, both of which cir­
cumn·ntcd the crucial problem of finding a common denominator for diverse rent 
rares,. emerged as the most prominent features of the bill: The first method was 
that of a simple and arbitrary restriction on rent enhancement whereby the same 
percentage· woul<l apply to high and low rents and the second method was that 
of a specific rent settlement by a revenue officer under the pro\'isions of Chapter .x.u 
All questions of c~stom or economics were excluded thereby, the interference _had 
dropped all pretensions. However, this was not the result of a predetermmed 
c~urse of_ action, it was rather due to a process of elimination. All th_ose who 
tried their hand at the various bills were in this respect more or less mnocent 
participants in a very complicated game. This was amply demonStrated by th

c 
Lieutenant Governor of Bengal, Rivers Thompson, who greatly deplored 

th
e 

arbitrarv nature of the bill and set out at this late stage of the 'development to 

infuse ;ome new lifeblood into the bill which had been drained out of it so 

thoroughly in the course of its long career. . . . 
Rivers Thompson quoted the latest writings of the Bnush economists, cr1u­

sized Ricardo's rent theor and even went so far as to assert that under the con­
ditions prevailing in Bengar rent did affect the cost of production. He recommended 
a revival of the gross produce rule and thought the tenant should ge~ at least half 
of the increase in the price of the produce. He wanted to <;ombme the ~OS$ 

13 
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produce rule with the table of rates, he \\"as ahci unhappy about the neglect of the 
t~J)ants without an ocrnpancy right and wanted to restore the compensation for 
d1sturb.1nce.16 Hm:·ercr, none __ of these suggestions m:rc accepted and thus the 
Gorcrnment of India had to pass an act which h:HI matured under four successive 
Lieutenant , _pm-crnors of Bengal in the teeth of opposition of the Lieutenant 
Cm·crnor · of Bengal. The committee whid1 prepared the final draft eliminated 
the table of rates but also rejected the proposal of a gross produce rule. It fixed 
the percentage of permissible rent enhancement at 12½% (fwo annas in the rupee) 
for 15 years, a provision which was ve--ry similar to that of the Irish act.17 

The years which followed the passing of the act were good years for Indian 
agriculture. There was no flood of litigation and general unrest as predicted by 
the critics of .the act.11 The act soon acquired the reputation of a model 'of 
statesmanship ·and moderation and was therefore warmlv recommended to other 
provin~ where similar problems had to be solved. , 

A Study in _Contrasts: Tenancy legislation in t11e Central Provinces. 

It so happened that Anthony Macdonell, who as Chief Secretary to th~ 
Oovernment of Bengal was one of the main architects of the Bengal Tenancy 
Act, was somet'ime later appointed Chief Commissioner of the Central Prorinccti, 
and immediately set out to criticise the tenancy law of that prorince in the light 
of his experience in Bengal. For this he had good reasons, because even at the 
time of ·the passing of the Central Prorinccs' Tenancy Act of 1883 the Secretary 
of State was astounded bv the fact that the Gowrnment of India had obviously 
no concun for the patent contradictions which were embodied in the principles 
of this act a·nd in those of the Bengal Tenancy Bill which was sent to him at the 
same time." This was· even more remarkable as both. bills had the s~me point. 
of d~panm:e, th.c Tenancy Act of 1859, which had been introduced in the Central 
Provmas in 1864. ~Bµ,~ as it often happened, the provincial governments had 
proceeded along their d,i.flerent ways undaunted by the criticism of the Government 
of India or of the Scaetary of State. • . 

The C_entral Provinces. as the youngest province of British India had. had a 
very peculiar fate. _ Bord_ering on proYinces with revenue settlem~nts as different 
as those of Bengal and '!3o~~ay and settled originally under the mfl~ence of the 
pr?•lan~rd tendency whic}( prevailed in the years after the. mut1_n! of 1~57, 
this province was realily at the crossroads of different uen~s m Bnnsh. Indian 
policy. The government soon rc;gretted that it had bestowed so many privileges 
on- landlords in the course of the first settlement of the province and began after 
I 875 to work on a new reYenue act as wdl as on tei;iancy legislation. In looking 
for some guiding principles of tenancy protection the provincial government 
decided to adopt the Irish precedent of compemation for improvements and, co~­
pensation fgr disturbance. 111ere Was also a rrovision in the ~overnmellt !l bill 
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that the tenants could buy the occupancy right from their landlords, but the 
tin-h-e years rule of the old Act of 1S59 was gi\'ell up. In this way prescrip~Yc 
rights were diininated from the new act. Ilowe\'cr, those tenants who liad 

. an1uircd an occupancy right under the tWl:h-e years rule as long as it was in opera-
tion were- confirmed in their rights by the act. · 

On account of these different provisions there were now four classes of tenants 
in the Central Pro\"inces: the so-called absolute occupancy tenants who had had 
an occupancy right c,·en before the introduction of the twel\'e years rule, secondly 
those tenants who had acquired their occupancy right under the twelve years 
rule, thirdly normal tenants who could pow no longer acquire the right of occu­
pancy hut were protected by the proYisions about compensation for disturbance 
~~1d, finally, the tenants at will who were unprotected. The compensation fo~ 

1sturbance was fixed at seven times the enhanced rent demanded by the land-
, lord. The officials in the India Office in London· were not vety happy with these 

p_rop_osals and regretted especially the abolition of prescriptive rights. The pro­
. ,·_mc1al government, however; were very proud of adopting the device of compensa­
tion for disturbance and considered it to be a most universal means of tenancy 
1:rotection. They pointed out that it would almost completely eliminate competi~ 
tion and thus protect the te1_1ants more elfccti,·ely than any occupancy right. 
~omi:cns,ttion for disturbance would also be inc.lependent of judicial decisions as 
it could be clearly defined once and for .all.20 • · 

Some time after the act had been placed on the statute book the provincial 
g~,·crnment found some flaws in their legislation. They regretted that they ha~ 
g_i\"cn_ up prescriptive rights altogether. They also noted that there was no provi~ 
smn 111 the act which prevented landlords from buying out occupancy ~enantsa 
C_n the other hand they realized that their provisions about compe~sat1on for 
.d•sturbance were a bar even to reasonable rent enhancements and chis was no~ 
intended as the right of the landlord to <!nhance the rent ]1ad been explicitly 
confirmed in the act. Seen from this point of view the Bengal T~nancy Act ha~ 
much to recommend itself to the Government of the Central Pro,·mces and when 
Macdonell appeared on the scene his message was well received. He pointed out 
th·1t tl · f d" . · · and made no sense • 1e compensauon or 1sturbance was an exotic provision . 
· · I d" . . . 1 d · · n of rent cases and a 
111 ,m n 1an context. He recommended a JUd1cia easio 

· · d · f · • • C 1 Pro,·inces Tenancy Act re-mtro ucuon o prescnpuve rights. The new entra _ 
of 1895 showed the impact of these suggestions.21 

A Tangled Skein: The Bengal Preced~nt in Madras. 

There was hardly a province in British India which was so different from_ 
Bengal and its administrative traditions as Madras. It was here that the ryotwar, 
settlement was first set up against the permanent settlement of Bengal. The 
official mind in Madras _was conditioned by the ryotwari approach and, therefore, 
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tenancy legislation was · a rcry str:1nge subject to :.\Iadras administrators. How­
c,cr, tht:rc wrrc large rrmnams of pnmanrntly ~tttlnl an:as in the l\fa<lras Pre~i­
<lcncy and the 1\1:idras Gortrnment could not amid dealing with their problems. 
In doing so this gorcrnmmt had to take into accoum the Bengal precedcnt; but 
this prcccdent was destined to play a rather u!1fortunate rule in the. history of 
tenancy lcgisb.iion in :Madras. It thoroughly confused the official mind_, set diffe­
rent panics · in the goYcrnment against each other and delayed legislation for 
dcr~~ . 

The first impact of the Bengal precedent, howe,·cr, was short, dec_isive and 
abortive. This was the impact it had on the proposed tenancy legislation for the 
district of Malabar. In Malabar under British rule all agrarian relations had 
become utterly perverse. 1l1e land was held by landlords, called jenmis, who 
according to the· British rerenue settlement were ryots as J\lalabar happened to 
be a ryot=ri ar~a. These jemnis had tenants called lwmzmkars who µsually paid 
their rent in advance and, therefore, were looked upon as mortgagees by the British 
courts. These tenants had again subtenants, called verumpattamdars who 
actually cultivated the land. The pattern of landholding and the superimposed 
sy~te1n of revenue settlement_ produced the strange paradox that the landlord 
could bc thought of as an indebted ryot· who had mortgaged his land to a money­
lender, the kanamkar, who got it cultivated by. his labourers. However, if one 
looked at it differently, the kanamkar could· be considered as a tenant who should 
enjoy the benefits of tenancy protection. And this is just how the lu111a111kars 
preferred to look at themseh-es. Seeing the signs of the time they were quick in 
mobilizing official opinion in their fa\'our an<l lcn!,>"thy rerorts were prepared in 
order to introduce a tenancy bill for l\1alabar.22 

Unfortunately for the kanamkars, Sir· Charles Turner, the Chief Justice of 
J\fadras, took the side of the je11111is and defended their rights as landlords. But 
the most unkind turn that he did to the kanamkars was that he finally suggested 
the Bcngal Tenancy Act as an appropriate model for Malabar. In doing so, he 
conceived of the kanamkars as tenureholders and recommended that the verum­

pattamdars shoul_d enjoy the protection whicl-1 the Bengal Act granted to ~he 
occupancy tenants. No wonder that the ka11a111lwrs soon lost their interest in 
tenancy kgislation.23 

The Bengal Tenancy Act had a more lasting impact on the legislative efforts · 
which finally led to the Ma'dras Landed Estates Act of 1908, This piece of legisla­
tion' was on the anvil for more than thirty years. The first cause had been, as 
it happened so often with British-Indian Legislation, an inconvenient decision of 
the High Court, In 1870 the High Court of Madras had declared that the land­
lord had an absolute right to terminate all tenancies at the end of the rerenue 
year unless the tenant _could show a w1:ittcn proof tliat he had the customary right 
of occupancy. The High Coun_ l~cld that the J\Jadras Rent RecO\·ery· Act of 1865 
did not contain adequate prons1ons about the termination of a tena_ncy. The 
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Board of Re,enue was ,cry much perturbed by this decision as it extinguished · 
the occupancy right which the legislators had intended to confer _upo'.1 th~ ten,nts. 
But in spite of this the Go\'ernment of l\fadras did not do anytlung 111 tlus matter 

for more than a decade. ' 
It was only when the Go\'ernmcnt of India communicated the recommendations 

of the Famine Comission to the GoYernment of l\fadras in which it was stated that 
subletting should be stopped and the occupancy right strengthened that a new 
impetus was gi\'en to .Icgislati\'e action in Madras. But it was not until the Bengal 
Tenancy Act of 1885 stimulated the imagination of the Madras administration that · 
any serious legislative efforts were made. Thus in 1887, a draft bill was prepared 

' which combined the main features of tl1e Rent Rcco,·ery Act of 1865 with those of 
the Bengal' Tenancy Act. Howe\'cr, it became soon evident that the imitation of the 
Bengal precedent did more harm than good to the course of tenancy legislation in 
Madras. Many officers pointed that the Bengal pattern was irrclevent to the Madras 
situation. Finally the Board of Revenue suggested a delimitation of the land let to 
tenants as distinct from the land managed by the landlord and thereby repeated 
the proposal made by Lord Ripon for Bengal which was rejected by the Secretary 
of State. As far as rent restrictions were concerned the Board of Revenue 
recommended the elimination of the freedom of contract from the existing Jaw and 

• the establishment of a record of rent rates and a record of tenancy rights. The 
Bo:ird also recommended that arrears of rent for more than three years should bf, . 
wntten off, because Irish experience had shown that it was useless to guarantee 
the tenant a better future if he was still groaning under the debts of the past. 

· When this proposal of the Board of Revenue of 1892 was submitttd to the 
G~,·ernment of Madras it became soon apparent that there were three parties in 

· this government, those who would rather retain the old Rent Recovery Act of J86.S 
with minor amendments, those who wanted to follow the Bengal precedent and 
finally those who agreed with the Board of Revenue that neither the old law nor 
the Bengal pattern were suitable for Madras and that a new way ought to be found. 

It so happened that at the time when the draft of the Board . of Revenue was 
placed before Jhe Government of Madras the majority of the members belonged 
to that school of thought which preferred the Bengal precedent Therefore, 
they rejected the draft of the Board and submitted to the Government of India 
a slightly revised version of the draft which followed the Bengal modd. When 
this dr~f~ was returned by the Government of India to the Govcrninent of Madras . 
for rev1S1on, the composition of that government had changed and some of -the 
officers who had previousl'y been on the Board of Revenue were now members . of 
the government: They gladly accepted the criticism of the Government of India 
and thus a new round of legislative efforts · could begin ... 

l11e Government of Madras could not immediately go back to the original 
draft of the Board of Revenue, because the basis of discussions with the Govern­
ment of India was now for better or worse the draft based on the Bengal 



:101 hENG,li. l'.-IST A.Vb J'/1£.St:Nt 

1wecedent. The ncw dr:1ft which was ' scnt from l\Iatlras tu the Gu\'l'l"llllll'llt of 
India in l89S11rcscntcd, therefore, a hybrid mixwre of all pn.:Yious propo,als and 
11 as huun<l tu prnrnk1.: frc~h criticism. 

In fact, the -CoYcrnmcnt of India had criticized the earlier draft not so 
llll_1ch because it followed the Bengal prccedrnt but bcc;111 , 1.: in following it, it had 
missed rhe point in m;iny respects. It so happened that Anthony Macdonell was 
tlic mcmbt/ of the Gorcrnment of India who hacl to deal with this draft. He 
found th~t the J\fadras prO\·isions did not adequately protect the occupancy right 
of the tenant, that there was no protection for subtenants and that the essential 
provisions of Chapter X of the Beng~l Tenancy Act were missing in the Madras 
draft. The revised draft which the GoYernment of 1\1a<lras sent to the Govern­
ment of India in 1898 reflected to a certain extent l\facdonell's suggestions. But 

· as far as the protection of subtena~ts was concen'led tl~e l\fadr~s government had 
to reject l\facdoncll's rccommendauons beca_use they \\ere afraid that they would 
create a dangerous precedent for the ryotw~n areas. The draft of·JS98 had another 
serious flaw which those who had the experience of Bengal in mind quickly detected. 
The l\1adras government wanted to empower reYenuc officers to settle rent disputes 
but in doing s9 these officer~ were to act under the provisions of the Civil 
Procedure _Code. The same nustake had been made in the Bengal Tenan_cy Act 
and had to be corrected by later amendments. The Go,·ernmcnt uf India wanted 
to prevent_~: repetition of this _mista~e in Madras. There were many other 
features of t11c 1\1adras proposals mth which the officers of the central government 
were <lissa!.i.sfie<l but they were constrained to limit their critiri~m because the 
previous draft had been considered by their predecessors and, therefore, they 
could not s_t~rt the whole matter all over again but had to stick to the specific 
points of disagreement between their predecessors' proposal and· the revised draft 
of the Government of Madras.2s 

An? yet, the ~vholc case was thrown wide open again when the bill was 
finally mtroduccd mto the legislative council of the Governor of Madras. The 
cause was not the criticism of the Government of India, but the ideas of the 
m~m~cr of the Govern~1ent of Madras who was in charge of the bill, when it was 
subnutted to the council. The new draft which emerged from these deliberations 
looked. very mu:11 like the one prepared by the Board of ReYenue in 1892. It 
embodied the views of those who thought that it would be best to extend as 
far as possible ~e principles of the ryot,1:ari settlement to tl1e permanently settled 
_tracts. But as lt was impossible to revoke. the permanent settlement with the 
landlord~, tl1e best solution of the problem seemed to be to id'troduce a permanent 
settlement for their tenants, too. This settlement was to be based either on 
customary rates of rent or, where these could not be ascertained, on the rates 
paid in 1801. This amazing bill shocked the Government of India °"'hen it was 
submitted to them in 1903. They were very much surprised to sec that the 
Government of l'vladras which had so far most strongly insisted on the principle 
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of freedom of contract now recommended c11,tnmary rates or harking back 
ro 1so1.~1 

WIH:n the i\Iadras kgi,btors 11-cre face~! 11"ith the rejection of their Pcr~1anl'nt 
scuk:mcnt .fur trnants they finally adopL-H the :irhitrary restrictions on rent 
enhancement which were the m;1in feature of the Bengal Tenancy Act.27 In the 
end the Bengal precedent had pre,·ailed. i\luch work on fire major draft bills 
and 1i11merous prdiminary proposals could hare been saved if the GoYernment 
of Maclras had at an earlier stage simply adopted the Bengal Tenancy Act of 
1885 for the permanently settled tracts of tl1e l\fadras Presidency. TI1e Tenancy 
Act of 1859 had been freely exported from Bengal to other provinces, though not 
to l\fadras, but in the mean time tenancy legislation had become hi~hly compli­
cated and had to be geared to the specific problems of the province concerned. 
Nevertheless, the precedent of the Bengal Tenancy Act whid1 was perhaps the 
most elaborate Tenancy Act erer placed on the statute book had to be taken 
into account· by ererybody who set out to draft tena1icy legislation after 1885. 

Protection for whom? 

. · TI1c instruinents of tenancy protection with which the gorernment had· armed 
1~sclf were of a limited scope and they did not reach much beyond the first 
tier oft Th. · enants. is restraint was deemed to be reasonable, because there should 
~e tenants-at-will as pawns in the game of competition in which the official mind 
smcercly belie,·ed. There was the additional reason that the ryot,cari-system should 
not be upset. Of course, according to the text-book of the economists tl1e ryot 
as go\'ernment-tenant was n t d 

' . 0 suppose to have sub-tenants and the whole system 
of revenue-settlements was b d h. . . . ase on t 1s assumption. If the theory did no longer 
fit the facts it was in tl · . . . . . d • 1e mterest of sound admm1strat1on not to reveal tlHs 
ma vertcntly by hasty legislative efforts 

Politically t11· r 't d · . . . 
1 . is mu e protection suited · the go\'crnmcnt \'cry wc-11. Tl1e 

co ?alma] rulers had come to realize that the landlords provided an insufficient 
soci. base for their go b • . . vernment, ut m their quest for a broader base mey were 
quite satisfied when they reached the level of substantial tenants on whom they 
c;uld : 0 nfer the bo~n of statutory or occupancy rights thus stabilizing the position 
? an important. social group. In this way the social conditions of Indian politics 
111 the twentieth century were pre-determined to a great extent by British-Indian 
tcn:mcy 1 · J • • 1 · egis ation m ·t 1e last decades of the nineteenth. century. 
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