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INTRODUQTION

THE ETERNAL PROBLEM OF GOVERNMENT
AND THE ENGLISH SOLUTION

Tre fundamental problems of government, like most of
the really basic problems of human existence, do net
change. They remain essentially the same in all ages
and in all places. Since the remote, prehistorical times
when men first sought to improve their bard lot by
establishing civil government of some kind—how, when,
or where, no one can say—the fundamental problems
involved must have been present, however dimly realized,
as they arc still present to-day. These problems, then
as now, are essentially how to reconcile apparently
opposite aims and ideals. How to reconcile, without
constant resort to force, law with liberty, progress with
stability, the State with the individual ; how to bind the
government in power to law of some kind; how to
reconcile government, strong enocugh to be effective,
with the consent of at least the majority of the governed:
these are the fundamental problems, always existent,
always in the naturc of things demanding solution.

It is not the problems that change; it is the solutions
to them that vary from age to age and from place to
place. An infinite variety of solutions has been pro-
pounded in the course of human history. Solutions
deemed satisfactory, or at any rate tolerated, in one age
or in one place, do not satisfy or are not tolerated in
another age or in another place. Onc age or one place
will view the problems in different lights from those in
which they are viewed in a different age or place.
Emphasis on oneside of the apparentirreconcilables shifts
according to circumstances. Periods of disorder tend ta
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emphasize the importance of law, stability, and the State,
as against liberty, progress, and the individual ; periods of
security and peacefulness tend to weight the balance on
the opposite side. In some ages and places, the very
notions of liberty and progress barely exist at all, and this
circumstance is naturally reflected in the current solutions
of the problems. But every age and cvery place must,
consciously or unconsciously, find a solution. The
solution which a State does find or possess, so far as the
framework of government is concerned, is called its
Constitution.

Among the countless Constitutions that have been
brought into existence in the world since civil govern-
ment first began, and of which we have any knowledge,
that evolved in England seems to be the most remarkable,
and to offer the most successful and most enduring
solution to the eternal problems.

The English Constitution is remarkable for many
reasons. Alone among existing Constitutions it is the
product of a history never entirely broken over a period
of some fourteen centuries. Notwithstanding its long
history, it is in the highest degree adaptable to the needs
of changing circumstances and conditions. The balance
between the apparent irreconcilables which is enshrined
within it is highly adjustable. The Constitution is
resilient to the most extreme pressures put upon it, even
the pressure from external enemies. It has survived,
without material injury, the dire strain and deadly
perils of total war.

It is remarkable also in having been exported whole-
sale, often more or less en bloc, to distant lands, and
imitated in greater or less degree by numerous foreign
States near and far. The only radically different type
of Constitution in the world which can claim anything
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like comparable success—that of the United States of
America—was itself in origin partly an imitation, even
if largely based upon misconception, of the English
Constitution of the cighteenth century. In the course
of the nineteenth and twenticth centuries, it was exported
to the Dominions of Canada, Australia, New Zealand,
and South Africa. It has been offered for cxport to
India and elsewhere. It was, despite much cflort to the
contrary, an essential source for the brand new Con-
stitution of Eire. It has been a model for many Siates
which have in modern times sought to cstablish a
Constitution of a representative and democratic type,

It can claim to be not only remarkable for these and
other reasons, but also to be markedly successful and
enduring, because it succeeds in providing strong and
effcctive government based upon a maximum measure
of general consent, whilst at the same time being readily
adjustable to changing necds and circumstances.

In short, the English have made permancntly im-
portant contributions to the solution of thc eternal
problems of government.

Just as some peoples of the past are renowned still for
their contributions to human achievements, such as
Greece in the sphere of art, literature, and philosophy;
Rome in the sphere of law ; Israel in religion ; so England,
we may surmise, will be identified with the art and
praclice of government in ages yet to come.

It is the purpose of the following pages to show in
broad outline what the English Constitution is now, and
how past ages have contributed to it.






CHAPTER I
THE CONSTITUTION OF ENGLAND

Introductory

THE constitutional law and practice of England to-day
is a large theme, and even a general account of it fills
volumes of considerable size. Many able expositions of
it have been produced by lawyers and other experts, and
some of these are of great weight and authority, but
there is no exposition of it which is authoritative and
binding in the legal sense. There is no document or
statement to which we can point and say “This is the
English Constitution’, as one may in many countries
which possess what is called a ‘written constitution’.
The Constitution of the United States, for example, is
the document promulgated in 1487, together with the
twenty-one amendments subsequently made to it. Most
countries in Europe possess, or until recently have pos-
sessed, documents which set out in black and white most,
if not all, of their constitutional law. It is true that most
countries inevitably develop in the course of the practical
working of government certain usages which are not in
fact parts of the law in the ordinary sense, but which
are found by experience to be indispensable for the
smooth working of the Constitution, so that it is doubtful
whether any mature Constitution can be said to be
wholly written in a legal and authoritative sense.

But in England there is no one document which pre-
tends to set down even the legal, let alone the non-legal
or conventional, usages. English constitutional law has
to be searched for in a number of different sources, Im-
portant parts of it are to be found scattered up and down
the statute-book, contained in Acts of Parliament. Thus
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Magna Carta, originally promulgated in 1215, long
before anything like a parliament had come into exist-
ence, was eventually (1297) enrolled on what came to
be known as the statute-book and, except in so far as it
has been repealed by later legislation, is still valid law.
To take another example, the title to the Crown to-day
is determined by the Act of Settlement of 1701, as
modified by the Abdication Act of 1936. The relations
between the House of Lords and the House of Commons,
at least in certain respects, are laid down in the Parlia-
ment Act of 1911. Numerous other examples might be
quoted, and obviously our constitutional law is in part
written in the statute-book.

But by no means all, or even the greater part, of the
law applied in the courts is to be found in Acts of Parlia-
ment. A very great deal of it is law not enacted by any
legislature at all, but is the common law hammered out
through the ages by the king’s justices, which provides
a source of law in decided cases. This common law
consists of judicial decisions on actual cases decided in
court, and is to be found written in the reports of pro-
ceedings in the courts. Inevitably in the course of litiga-
tion many important points of constitutional law have
been decided by the justices. Such decisions are binding
in the courts as case-law, unless and until they are upset
by the decisions of a superior court or by an Act of Parlia-
ment. Very many matters of great constitutional im-
portance are common law matters. The whole of the
law of the royal prerogative, except in so far as modified
by statute, is common law. The very fact that all courts
are bound by Acts of Parliament and must apply them
is but a rule of common law; there has never been any
legislation ordering the King’s justices to enforce statutes
or Acts of Parliament. But they do so, and have always
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done so, or at any rate since a short period of doubt and
difficulty in the earliest days of parliamentary enact-
ment. Similarly, innumerable points of great importance
to the preservation of the rights and libertics of the
individual citizen, and of his remedies if aggrieved, cxist
only at common law, not by virtue of parliamentary
enactments, which, especially in recent times, tend to
curtail individual rights rather than to preserve or extend
them.

Furthermore, a great deal of the rules and usages of
the English Constitution are not legal in character, and
are not to be found written in the statute-book nor in
the reports of judicial decisions, nor written at all,
except in the legally unauthoritative, purely academic
expositions of scholars, lawyers, publicists, and the like.
Many of these rules and usages are of the utmeost im-
portance, and if they did not exist or were not commonly
observed, the Constitution would be something entirely
different from what in fact it is. For example, the whole
of what we understand by the Cabinet system rests upon
rules and practices that have no legal force. There is no
law relating to the Cabinet system as such, except that
the salary scale of Cabinet Ministers is prescribed by
Act of Parliament.! The subtle and complex relations
between the Cabinet and the Crown, and betwecn the
Cabinet and the Housc of Commons, are quitc unknown
to the law. The law of the land would be in no way
infringed if, for example, a government failed to resign
or to procurc a dissolution of- parliament on becing
defeated in the Commons—at any rate not by that
failure in itself. The law could not be invoked if the
King flatly refused to accept the advice of the Cabinet.
All these matters, and many others of the very essence

1 Ministers of the Crown Act 1937. Sce below, p. 21.
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of the modern Constitution, are altogether outside the
cognizance of the law.

These non-legal rules and usages are usually called the
‘conventions’ of the Constitution. The name is not
perhaps a very satisfactory one, but it serves as well as
any that can be proposed. It is not easy to define or to
explain these conventions; opinions differ as to their
genesis and nature, and as to the sanctions by which
they are normally upheld in practice. It has been
thought that conventions are respected because, if they
were not, breaches of the law itself would inevitably
ensue. This is true enough of some conventions, If, for
example, a Ministry failed to resign or to dissolve at the
behest of a hostile House of Commons, it could not for
long carry on government without breaking the law,
because it could not lawfully obtain sufficient funds
without parliamentary grant.,

But it is certainly not true of many other important
conventions. No law would be broken, for example, if
a Ministry defeated in a general election declined to
resign before the new House of Commons had actually
assembled and proceeded to pass a vote of no confidence ;
Ministers could legally continue to draw their not
inconsiderable salaries for perhaps an appreciable time.
But in fact since 1868, it has been the normal practice
for a Ministry to resign forthwith on defeat at a general
election, and it is justifiable to regard this practice as an
established convention, except in circumstances which
suggest that an alternative government cannot im-
mediately be formed. Why should this be so? It is hard to
say, except that it is a usage dictated by common sense
and the Englishman’s normal unwillingness, in matters
of moment, to beat about the bush. Conventions are,
after all, only rules, usages, or practices commonly
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recognized by responsible opinion as being the most
sensible and reasonable courses to adopt in the circum

stances, having regard to the general desire to avoid
unnecessary friction and fuss in the working of
government. Circumstances frequently recur, and
courses found to command general assent on one
occasion are usually resorted to again when the same or
similar circumstances arise ; and so an expedient becomes
usage, and usage becomes more or less a rule, the
infringement of which would expose a government to
the charge of being ‘unconstitutional’—a charge which
no government will lightly face, for no charge is more
likely than this to sap public confidence, and therefore
lose the government votes, whether in the House or
eventually among the electorate. In a measure, one
might almost explain the conventions of the Consti-
tution by saying that they are ‘the rules of the game’,
and leave it at that.

It follows from all this that there is nothing rigid o:
static about the English Constitution. Not being set
out or declared in any sacrosanct document nor hedged
in by some special procedure of amendment, it can be
changed or modified in any or every particular by the
ordinary process of legislation. It can be reformed in any
part by an ordinary Act of Parliament assented to in the
ordinary way. The judges may add to or perhaps modify
the law by their decisions in fresh cascs. Conventions
may be crealed by new circumstances and understand-
ings. All these things happen and will doubtless continue
to happen. In these ways the English Constitution
adapts itself to changing needs and conditions, thus
retaining its flexibility and maintaining the principles
of organic growth.

It will not surprise most readers to learn that English



10 ENGLI®H CONSTITUTIONAL RAISTORY

censtiturienal law and practice, venerable in many
respects, modern in other respects, as it is, incorporating,
as it does, the wisdom of centuries of experience and the
results of countless experimentis in the art and craft of
government, is a complex body of many parts and picces.
Some parts—non-essential parts—are a trifle archaic;
much of it is not very logical nor very tidv. The strains
and stresses of past conflicts and needs have left their
mark upon parts of it A vast mass of intricate rela-
tionships berween different parts, and a host of matters
of subsidiary importance have to be provided for. But
1he essence of the matter can, and should be, expressed
quite briefly.

The essence of the Constitution to-day is the temporary
entrusting of great powers to 2 small Cabinet or body
of ministers (who are members of one or other of the
Houses of Parliament) who are formally appointed two
office by and dismissible by the King, but who are
politically responsible to the electorate. through the
House of Commons, which is periodically clected on a
wide, popular franchise, and who are legally responsible
under the law, and who are served by a corps of per-
manent civil servants.

The short preceding paragraph contains the essential
formula of the Constitution, and embodics the great
secret of responsible government,

The magic formula, which betier than any other
reconciles the apparently irreconcilable fundamentals,
was not the fruit of any theorectical speculation or any
profound foresight, but of long experience of what works
and what does not, and of a ccaseless cffort to climinate
friction in the actual working of government. Bit by bit,
friction in the operations of government was eliminated,
and in time—as usual, a long time after the event—the
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Englishman woke up to the fact that he had achieved —
as wusual, unconsciowsly and very slowly—something
remarkable and unique. e had achicved a form of
government which in the main satisfied him, and which
hecame an object of envy, emulation, and imitation by
other people whose experience, for onc reason or another,
had produced less satisfactory results.

A simple formula, it may seem—to some it will, with
Justice, scem over-simplified. Yet during the cowrse of
fourtecn hundred years of Ynglish history, some twelve
centurics passed before this formula emerged. Con-
scious possession of the formwla is even now less than
one hundred vears old,! and emphasis on parts of it has
changed 2 good deal during the Jast fifty years; almost
certainly it is changing somewhart in front of our cyes at
the present time. but we are o near to it that we cannot
see it very clearly, Of course, the ingredients in the
formula have been a-cooking and a-simmering, some
throughout the foutrteen hundred years, others for longer
or sharter periods, and it is only the mixture of them in
certain nice proportions that produces the result as we
know it. We must look at the ingredients and the pro-
portions in more detail for further apprehension,

His Majesiys The King and the Crowen

Governmient is officially and legally IHis Majesty’s
Government, and this cxpression embodies the whole
gist of Lunglish Constitutional History as well as
forcefully reminding us that the keysione in  the

t The first tntelligible published account of Cabinet govern-
ment in a mudern sense is that by Walter Bagehot in The
English Gonstitution (1865). It might, however, be said that
the cssential principles were clearly understood by Lord
Durham in his famous Report on the government of Canada
(1839).

B
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structure of the Constitution remains, as always,! the
Crown.

The King is by law, as by nature, a mere mortal
man, but the Crown has become impersonal, irmmortal,
and a symbol of ultimate unity and continuity of purpose
in governance, a perpetual reminder that above and
beyond all the ephemeral strife and clamour of daily
political life there remains the everlasting ideal and
purpose of government—the welfare of the State. The
extraordinary genius of the English for combining
idealistic forms with practical substance is nowhere
more apparent than in the modern conception of the
monarchy and its place in the constitutional scheme.

From the purely legal standpoint, the King is a
natural person who possesses a number of rights and
powers (not vested in any other person), some by virtue
of royal prerogative (i.e. by common law relating to the
King), some by virtue of Act of Parliament, and the sum
total of these rights and powers constitutes the Crown.
Some of these rights and powers—some of the royal
prerogatives—are not very precisely defined, and retain
that element of discretion without which government
cannot, in the last resort, be carried on.

Nearly all—but hardly quite all—the powers of the
Crown to-day are exercised by or on the advice of the
Ministers of the Crown, who in addition exercise more
extensive, even if not necessarily more vital powers
conferred upon them or their Departments direct by
Acts of Parliament. The most important powers and
functions inherent in the royal prerogative, from the
constitutional point of view, concern the relations
between the King and Parliament, and between the
King and his Ministers.

1 Except during the Interregnum, 1649-60.



THE CONSTITUTION OF ENGLAND 13

The royal assent is necessary for Bills passed by the
Houses of Parliament before they can become Acts or
statutes. The King is the third partner in the legislature.
Parliament was itself of royal creation in origin, as will
be seen later.l In the earlier days of parliamentary
history, the King was entirely free to decline to assent to
legislative proposals, and refusals were common. In
those days, when King and government were in-
distinguishable, the royal assent or veto was often given
by the King in person, but in more recent times it has
been usual for the royal assent to be expressed by
commissioners appointed specifically for that purpose
by the King. In the days when Parliament was in the
making, the normal language of the court and of govern-
ment circles was French, and the royal will was naturally
expressed in that language. With that remarkably
felicitous habit of the English in preserving ancient
memories, especially those which embody a touch of
drama and poignancy, the formula of royal pleasure is
still to this day expressed in the same foreign words as
of old. The assent is given to a public non-financial Bill
in the form, Le Roy le veult (‘the King wishes it’). In the
case of a finance bill (granting revenue to the Crown),
the time-honoured formula is Le Roy remercie ses bons
sujets, accepte leur benevolence et ainsi le veult (‘the King
thanks his good subjects, accepts their benevolence and
so wishes it’). If the Bill is of a private and not a public
character, the assent takes the form of Soit fait comme il
est desiré (‘Let it be done as it is desired’). In the days
when a Bill was vetoed, the refusal was politely intimated
by the words, Le Roy s’avisera (“The King will consider
it*). This formula has not been used by the Crown since
Queen Anne vetoed a Scottish Militia Bill in 1707, but

1 Sce below, pp. 104-10.
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it is rash to say (as some do) that the right of veto is dead.
It is not impossible to imagine circumstances in which
the King might be justified in refusing to asscnt to a Bill.
A fanatical and impetuous government (if any such can
be imagined in England) might conceivably some day
force through Parliament measurcs to which the bulk of
the clectorate were clearly hostile, and which might
imperil the State. If this very improbable contingency
arose, there would for the moment be no means of
preventing such a measure from becoming the law of
the land, except by the exercise of the royal veto. In
such hypothetical circumstances, there can hardly be
any doubt that the King could and should revive the
ancient prerogative of the Crown, and refuse assent.
The inevitable consequence of such an event would be
an immediate dissolution of Parliament, and a general
election. Is it to be doubted that in circumstances of
this kind, the electorate would approve the royal
discretion, and return to power a new government less
fanatical and impetuous? Clearly only in the most
exceptional circumstances could the royal veto be
exercised nowadays, but if it ever were exercised,
obviously it would be without or contrary 1o ministerial
advice.

The royal prerogatives of summoning, proroguing,
and dissolving Parliament are normally exercised on the
advice of the Cabinet, or at any rate, of the Prime
Minister. It is not, however, clcar that the right to
dissolve is solely a matter for ministerial advice. It is
known that Queen Victoria, Edward VII, and George V
held the view that they could refuse to dissolve, but it is
not so clear that the King may insist on a dissolution,
unless perhaps in the most exceptional conditions, such
as those envisaged above. Undoubtedly a veto would
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be followed by a dissolution. Equally undoubtedly, it
is the King’s duty to ensure that hisgovernment is carried
on, and if the state of the House were at any time such
that no government could be formed, presumably it
would rest with the King to dissolve, with or without
advice. It is not easy to imagine other circumstances in
which the King could properly insist on a dissolution.
Any exercise of the royal prerogative without ministerial
advice must necessarily bring the Crown into acute
political controversy, and could be justified only (a) in
a matter of extreme gravity and (b) by moral certainty
that an alternative government prepared to support the
royal action would be formed without delay.

Thereis one other vital royal prerogative in the exercise
of which there may be no ministerial advice available. A
new Prime Minister has sometimes to be chosen. The
practice to-day, on a change of ministry, is for the King
to commission a person to form an administration, and
the persons selected by this Prime Minister to be ministers
are normally accepied and appointed to office by the
King. But whom exactly is the King to commission to
form a government? Who is to be Prime Minister?
Usually the choice is obvious—it must be the leader of
the Party enjoying a majority in the Commons. But there
may be no Party with a clear majority in the Commons,
or the Party in the majority may for the moment have
no obvious leader, or no leader eligible for the office.
In these circumstances the King must make the chgice
himself, with the aid of such advice as he can get. The
Cabinet having resigned, there is no government in
existence to give him official advice; the retiring Prime
Minister may and usually does give advice, which may
be good or bad, and in any case is certainly not binding.
The King must decide for himself. Thus, when M.
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Neville Chamberlain resigned in May 1940 he himself
was still officially lcader of the Conservative Party,
which still commanded a large majority in the House,
but he was obviously not eligible for rcappointment. By
just what process the choice of Mr. Winston Churchill
was made we do not know; doubtless it was partly at
least due to the advice of the retiring Prime Minister,
partly also to a reasonable estimate of who could best
form a government likely to be supported by all parties.
Certainly Mr. Churchill could not at that time have
been regarded as the leader of the Party.

A more difficult choice had to be made in 1922 on
Mr. Bonar Law’s resignation. The Conservative Party’s
majority was not in doubt, but who was going to be the
leader of it? More than one person had claims, and in
the end a choice had to be made between Lord Curzon
and Mr. Baldwin. Advice was taken in various quarters,
but the responsibility for the final choice of Mr. Baldwin
was nccessarily the King’s.

Apart from these scveral possible or actual contin-
gencies, all the official acts of the Crown must by con-
vention be on the advice of the Cabinet, or Ministers.
By this mcans the Crown is kept above politics, and the
Ministry made politically responsible, not to the Crown,
but to Parliament. That is not io say that the King is
nccessarily reduced to the position of an automaton,
The King is in a position to, and has the right to, discuss
mattcrs with his Ministers, and to be informed by them
of the facts and state of public business. He receives
copies of Cabinct agenda and conclusions, diplomatic
dispatches, and is made aware of parliamentary
procecdings—and all this information is available to him
for life, not mercly during some comparatively short
tenure of office, as in the case of his Ministers. He is
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thus in a strong and unequalled position to advise,
criticize, and warn his transient Ministers, and this is
no negligible factor in government. What it all amounts
to in practice must obviously vary greatly from tire to
time, and be dependent upon all the relevant circum-
stances. No Prime Minister is likely to reveal in detail
what he owes to royal advice and guidance, but it is a
reasonable assumption that beneficial relations of this
kind have cxisted, especially when the Prime Minister is
inexperienced and new in office, and the King is ex-
perienced and has been in his office much longer than
the Prime Minister has been or is ever likely to be.

Several other powers of vital importance are vested
in the Crown by prerogative, and can legally be exercised
by the Crown (in practice, by H.M. Government)
without reference to Parliament. The declaration of
war and pcace, the. conclusion of treaties with other
States, the recognition of other States and governments,
the appointment of diplomatic representatives—all these
are prerogatives of the Crown, but naturally in modern
conditions the most important of them are not exercised
without some relerence to Parliament,

In addition, the King is the fountain of justice, and
in theory is present in every court of the rcalm; all
criminal prosecutions are initiated by the Crown, and
can be stopped only by the Crown acting through its
law officers. The Crown alonc can pardon, acting
through the Sccrelary of State for Home Affairs. The
King is Commander-in-Chicf of the Armed Forces,
titular Governor of the Church as by law established,
and is the fountain of honour, the Crown alone being
able to create peerages and award honours and decora-
tions, acting in this regard normally on the advice of
Ministers.
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Legally, the King can do no wrong, but his Ministers
and other servants can and sometimes do. It is common-
law doctrine that the King cannot be presumed to have
concurred in a wrong, and therefore servants of the
Crown who commit a wrong cannot plead the Crown
in justification. The King cannot be sued or held
legally responsible, but Ministers and civil servants
individually can be and are. Government Dcpartments,
except in a few minor instances specifically provided for
by statute, cannot be sued; it is only the individual
servant or servants of the Crown who have actually
authorized or done the wrong from whom remedy can
be sought for civil wrongs, whether expressly authorized
by the Crown or committed by servants of the Crown in
course of their employment. The individual wrong-
doer is usually a subordinate official who may be in no
position to pay substantial damages, and the aggrieved
subject may remain aggrieved cven after obtaining a
favourable judgement. Normally, however, the Crown,
by good grace, satisfies such judgements out of its own
funds. . .

There is no legal remedy for breach of contract by
the Crown, except by grace. Servants of the Crown
are not parties to contracts made by them on behalf of
the Crown, and obviously cannot be sued if the Crown
breaks them. The aggrieved contractor must supplicate
for a Petition of Right, which cannot be granted without
the Crown’s fiai, given on the advice of the Secretary of
State for Home Affairs. The prodecure for this is now
statutory.l There is no appeal against a refusal of the
fiat, but as this is normally granted on a prima facie cause
shown, there is seldom, if ever, any denial of justice.

The doctrine that the King can do no wrong has been

1 Petitions of Right Act 1860.
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of the utmost imporranee in biscory, hecawse without it
it would have been exceedingly diticult, if not impossible,
to develop the principle of the respomsibility of ministevs
in a legal, and therefore alse a political sense, and unloss
this had been developed the Cabinet systewm as we know
it could nor have come into existence, 1t is thercfore o
doctrine not to be lightly discarded, but there is good
ground for the view frequently expressed that the present
law of proceedings against the Crown is anomalous and
unnccessarily complicated. Recommendations for its
revision have been proposed,! and the sooner they are
acted upon, the better for the libertics of the subject.2

Thus by virtue of the ancient prerogatives of the
Crown, H.M. Government has some vitally important
powers at its disposal, which it can, if it thinks fit, excrcise
without reference to Parliament. But Parliament has
the last word, if it wishes. Any Act of Parliament can
destroy, modify, or implicdly supcrsede any part of the
royal prerogative, even though the Crown is not bound
except by express words in a statute. Not even Parlia-
ment, however, can add to royal prerogative. That is
one of the very few things Parliament cannot do. If
it adds (as it constantly does) to the powers of the
Crown, thosc powers are nccessarily statutory, not
prerogative.

And so the Crown remains the keystone in the structure
of the Coustitution, even though the government is
carried on in practice by its servants. Furthermore, who
can doubt that, in the very last resort and in extremis, it

1 Crown Proceedings Committee Report 1927. Cmd. 2,842.

2 Since the above was written, a Bill has been introduced
into Parliament by the government, which proposes to abolish
the Petition of Rights procedure, and to cnable Government
Dcpartments to be sued in contract and tort in the same way,
with certain exceptions, as private persons are suable.
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is to His Majesty alone that the people can look for the
ultimate guardianship of the Constitution?

His Majesty’s Servants: The Cabinet and Ministers of the
Crown

Legally speaking, there is still no such thing as the
Cabinet, even though statute recognizes the existence
of Ministers of Cabinet rank, and prescribes a salary
for them.! Nor, despite what the newspapers say, does
a meeting of the Cabinet ever take place. The meetings
of Cabinet Ministers that do occur are summoned as
meetings of His Majesty’s Servants, and that is what in
fact they are.

Cabinet Ministers are invariably sworn in as members
of the Privy Council, membership of which is also
granted as an honorary distinction to persons distin-
guished in public life generally, and which carries with
it the courtesy prefix of ‘Right Honourable’. In his-
torical origin, the Cabinet may be said to have sprung
from the Privy Council.2 But nowadays the Privy Council
as such has only formal duties to perform, such as the
promulgation (not the initiation) of Orders-in-Council,
which have the force of law, whether by prerogative or
under statutory authority, for which Ministers are in
fact responsible. Some of the Committees of the Privy
Council, such as the Judicial Commitice, which is the
most important of them and is the final court of appeal
from courts in the Dominions, the Empire, and India,
still have major functions of their own to perform.

But, apart from the individual membership of
Ministers, there is no connexion to-day between the
Privy Council and the Cabinet. It is the Prime Minister

1 Minister of the Crown Act 1937. See below, p. 21.
2 See below, p. 180.
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(whose office is also known to the law only in the slightest
degreel) who dctermines which of the Ministers of the
Crown shall be summoned to meetings of His Majesty’s
Servants, i.e. be Cabinet Ministers, although certain
Ministers must, by the Ministers of the Crown Act 1937,
be paid salaries on the Cabinet level. Practice in this
matter of the composition of the Cabinet varies some-
what according to circumstances. During the War of
1939—45, it was found desirable to set up a very small
War Cabinet comprising only half a dozen or so of the
Ministers responsible for the most fundamental and
far-rcaching matters, e.g. foreign affairs, finance, and
labour, or responsible for no departmental matters at all,
Normally, however, the Cabinet has round about twenty
members. The Ministers of the Crown Act of 1937 con-
templated that the Cabinet would usually include the
Lord Chancellor, the Chancellor of the Exchequer, the
Secrectaries of State for Forcign Affairs, Home Affairs,
Dominions, Colonies, India and Burma, War, Air, and
Scotland, the First Lord of the Admiralty, the President
of the Board of Trade, and of the Board of Education
(now Ministcr of Education), the Ministers of Agriculture
and Fisheries, of Labour (now also of National Service),
of Health, and Transport. There is, however, no fixed
rule in the maiter, which is for the Prime Minister to
decide. Whether actually members of the Cabinet or
not, all these Ministers receive a salary of £5,000 a year,
but the Lord Chanccllor, who also presides over the
House of Lords, has £10,000 a year, as does the Prime
Minister if (as since 1937 must always be the case) he is
also First Lord of the Treasury. A Prime Minister who

1 The Prime Minister’s office is mentioned in the Chequers
Estate Act 1917, Minister of the Crown Act 1937 and the
Physical Training and Recreation Act 1937.
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was not also First Lord of the Treasury would not hold
any office which gave him any legal powers or salary
or anything but precedence after the Archbishop of York.

The Act also contemplated that certain other Ministers
would sometimes be mcmbers of the Cabinct, in which
case their salaries, otherwise £93,000 a ycar, are to be on
the Cabinet Minister scale. These are the Lord President
of the Council, the Lord Privy Seal, the Postmaster-
General,! the First Commissioncr (now Minister) of
Works. The Chancellor of the Duchy of Lancaster,
whose salary of £3,000 a year is paid out of duchy funds,
is sometimes included in the Cabinet, and in that event
his salary is raised to the Cabinet level.

The wartime creations, the Ministers of Supply,
Aircraft Production, of Production, Economic Warfare,
Food, Information, Fuel and Power, National Insurance,
Town and Country Planning, and Civil Aviation, arc of
Cabinet rank as regards salary, in so far as thcy still exist.

The lesser Ministers,2 the Parliamentary Secretary
to the Treasury, the Minister of Pensions (£3,000), the
Financial Secretary to the Treasury, the Secretary of
the Department of Overseas Trade (now additional
Parliamentary Secretary to the Board of Trade) (£2,000
each), and the numerous junior ministers known as
Parliamentary Under-Secretaries of State or Parlia-
mentary Secretaries, the Assistant Postmaster-General
(£1,500 each), the five Junior Lords of the Treasury
(£1,000 each), are never members of the Cabinet. The
Law Officers of the Crown, the Attorney-General and
Solicitor-General in England and Wales, theZLord

1 Raised to £5,000 as from 1 April 1946.

2 Since 1 April 1946, Ministers and certain other office-
bearers whose salarics are less than £5,000 draw in addition
£500 p.a. as Members of Parliament.
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Advocate and Solicitor-General in Scotland, paid
partly by salary and partly by fees (on a very con-
siderable scale),! are seldom now included in a Cabinet ;
the Scottish Law Officers even tend to be non-political
and may even not be members of Parliament at all—
a curious anomaly which may end in these offices
ceasing to be ministerial altogether.

Normally, Ministers must be members of one or other
of the Houses of Parliament; this is essential to the
Cabinet system, although, oddly cnough, at one time the
principle was obnoxious to the Commons themselves.2
The allocation of Ministers between the two Houses is
partly determined by the Ministers of the Crown Act.
The Act allows fifteen of the normal Gabinet posts to
be held in the Commons; one of the four Ministers
with salaries of £3,000 must be in the Lords, whilst not
more than twenty of the junior ministers may be in the
Commons, )

However tenuous the legal position of the Cabinet
may be, in fact it is to-day the motive power and
source of initiative in government. The ultimate
decision on all questions of policy rests with the
Cabinet. The government’s general policy, the most
important points of departmental policy upon which
individual ministers are unable or unwilling to decide
for themselves, or among themselves, are referred to
the Cabinct—or one of its Committees—for discussion
and decision. Conclusions therein reached are binding
upon all members of the Ministry and of the Departments,
and the secrecy of its proceedings is maintained by the
Privy Councillor’s oath and the Official Secrets Acts.

1 At the time of writing, it is understood that the remunera-
tion of the Law Officers in England has been consolidated at
410,000 and £7,000 per annum respectively.

2 See below, pp. 180-1.
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It is the duty of Ministers and civil servants to do the
best they can to carry such conclusions into effect.
Parliament, and individual members of it, can
initiate very little legislation nowadays. In fact, civil
servants can and do initiate far more than members of
parliament, and often more than Ministers personally
do. But of course no civil servant can succeed in initiat-
ing policy unless the Minister personally approves of it,
and is prepared to face the House of Commons on it.
This is not a task to be lightly undertaken, for the House
is ever eager to debate and criticize the policies and acts
of the government. The Leader of His Majesty's
Opposition (who under the Ministers of the Crown Act
1937 is paid a salary of 2,000 a year by the State) and
his supporters will not be slow to criticize in Parliament
and outside of it every aspect of His Majesty’s Govern-
ment’s activity (or lack of activity), nor to put down on
the order-paper searching questions to Ministers.
Ministers are not bound to answer these questions, but
failure to do so, or the giving of unveracious replies
would be attended with such grave loss of prestige and
would inspire such suspicion that Ministers always
answer, except when to do so would be contrary to the
national intcrest; and as the answers are invariably
drafted by the civil servants who really know the truth
of the matter, a high degree of accuracy and relevance
is normally attained. The give and take of parliamentary
question and answer is of great constitutional importance,
and is a daily reminder of the responsibility of Ministers
to Parliament. It would be of even greater value if the
general level of knowledge and intelligence among
members of parliament were higher than it is. A good
deal of ministerial, departmental, and parliamentary
time is wasted by the answering of foolish, pettifogging,
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and often badly composed questions put down by
members anxious to make a show of perspicacity, but
who often reveal only elcmentary ignorance of ad-
ministration and public policy. Neverthcless, the
question and answer procedure may and often docs
serve to elucidate obscure parts of government policy,
and to ventilate and secure redress of mistakes and
legitimate grievances of all kinds. Motions on the
adjournment, in which almost any topic, other than
legislation, can be discussed, arc also valuable for
similar purposes.

But members of parliament can initiate little nowadays
partly becausc its time is almost wholly taken up with
debating the government’s own proposals, and partly
because few of them have sufficient knowledge of the
practical realitics involved to be able to make concrete
and detailed legislative proposals. Interested parties
outside the House can and do put proposals into their
hands, sometimes with success. But on the whole,
Parliament is strong in criticism, wezk in initiative,

So it is, for better or for worse, that most of the
initiative comes from the government, which so long as
it enjoys the support of a substantial majority in the
Commons, necessarily rctains the whip-hand.

The essential principles upon which Cabinet govern-
ment rests are quite simple. The Crown is bound in
matters of policy to follow the advice of the Cabinet,
subject always to the royal right of appointing an
alternative government capable of carrying on. But no
government is capable of carrying on unless it has the
support of a majority in the Commons, so that this
support is itsclf a necessary principle of the system. It
follows in turn that the Cabinet and Ministers must in
practice be members of one or other of the Houses of
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Parliament, and mostly of the Commons, otherwise
they will not in fact enjoy that support. Furthermore,
since His Majesty’s Government cannot speak with two
voices, the responsibility of the Cabinet is collective.

It follows from the latter principle that a Minister
who cannot conceal his difference of opinion with his
colleagues must either resign or be dismissed on the
recommendation of the Prime Minister. Naturally, in
fact many differences of opinion may exist in a Ministry,
but in their public expressions and acts, Ministers must.
keep in harmony with the agreed policy of the Cabinet,
otherwise the machinery of government becomes un-
workable, the government itself becomes publicly open
to ridicule, and may lose the votes of some at least of its
supporters in parliament. Better that the dissenting
member or members of the Cabinet should be dropped
than that a defeat and its dire consequences should be
risked It

Just as the Cabinet has in recent times acquired greater
power vis-d-vis Parliament, so the Prime Minister has
gained power and prestige at the expense of his Cabinet
colleagues. The older idea that the Prime Minister is
merely primus inter pares in the Cabinet has long since
gone out of fashion. Thus, for example, his salary, uniil
1937 equal with that of the ordinary Cabinet Minister,
has been doubled, and he alone can claim a pension on
retirement.2 He alone can recommend the appointment
and dismissal of Ministers. Many important rights of
patronage are his, including appointments to the highest

1 The experiment in the National Government in 1931-2
of allowing Liberal ministers to dissent on protection was
inevitably a failure, and ended in the resignation of the
dissenticnts.

2 The Lord Chancellor’s pension is for judicial rather than
political services.
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posts in the civil service. He normally presides over full
meetings of the Cabinet, and, like other chairmen of
other bodies, he can exercise great influence over the
course of the discussion and the conclusions reached,
according to his personal abilities and powers of per-
suasion and tact. Moreover, the trump cards are his.
His resignation terminates the whole Ministry; he can
recommend a dissolution of Parliament. It is sometimes
said that the chief reason for the aggrandizement of the
Prime Minister’s office in the twentieth century is the
tendency of the electorate to vole mainly for or against
alternative personages to be Prime Minister, rather
than for party programmes or individual members.
‘There is undoubtedly some truth in this, but very recent
experience suggests that this tendency is on the wane.
Probably there is more permanence in the fact that the
other Cabinct Ministers are mostly far busier with their
own Departmenis than their predecessors used to be, and
are thercfore less capable than they were of detachment
and the broad co-ordinating view which are still possible
for thc Prime Minister to attain. The greater the
specialized zeal of the individual Minister, the greater
is the need for an Olympian at their head. But the
degree of influence which a Prime Minister in fact
exercises must necessarily in the last resort depend upon
the personal qualities and experience of the holder of
the office, and consequently varics from time to time.
The dévelopment of the position of the Prime Minister
is one of the outstanding features of recent times.
Another development of the present century is a great
extension in the powers of the executive as a whole.
Not only has it acquired great strength pis-d-vis Parlia-
ment (a theme better considered later),! but Parliament
1 See below, pp. 52-8.
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itself has conferred upon it, from timc to time, and is
likely to continue to do so on an cver-increasing scalc,
powers that arc definitely legislative and even judicial
in character.

It is true that a complcte scparation of executive,
legislative, and judicial functions has never becn a
feature of the English Constitution, even though various
French publicists and the makers of the American
Constitution thought that it was. Nevertheless, these
functions have for the most part been differently dis-
tributed, without much overlapping among them, unatil
the last half-century. The causc of this recent confer-
ment of legislative and judicial powcrs, within limits,
upon His Majesty’s Government is not far to seek, but
opinion upon the phenomcenon itself varies. The cause
is simply the vast incrcase in thc scope of the State’s
activity., In the old days, the State concerned itself
with little outside the maintenance of order, defence,
forcign relations, and occasional reforms of one kind or
another; and the machinery of government for these
purposes, if not exactly simple, was on a small scale, and
its administration not a matter of any great complexity.
But for several generations now the State (whether for
better or for worse is not germane to the present dis-
cussion) has on an ever-increasing scale undertaken
vast schemes of social and economic reform and regula-
tion, schemes requiring complex and detailed administra-
tion and constant interference with the daily affairs of
the whole people. During wartime, when exireme
urgency and adaptability in government and the
mobilization of all the nation’s resources are the price of
survival, the same phenomenon is cven more essential
and obvious. Such schemes and efforts as these cannot
possibly be debated or even considered in detail on the



THE CONSTITUTION OF ENGLAND 29

floor of the House of Commons, nor even in iis Coms
mittees. Incvitably, therefore, Parliament tends to
dcbate only the general principles of much legislation,
and to confer power upon the Government, i.e. Ministers
or their Departments, 1o {ill in the details and to provide
for difficult cascs. Parliament often, that is to say,
dclegates legislative power to, and confers judicial
powers upon, ihe executive—powers formerly cons
sidered 1o be more appropriate to Parliament or Judiciary
respectively.

Numcrous Acts of Parliament have been passed
couferring powers upon Ministers or their Departments
to supplement the provisions of Acts by the issuc of
Statutory Rules and Orders, whether in the form o
Orders-in-Council or of Departmental Regulations or
Orders. The Minister is necessarily responsible for
cither varicty, since the function of the Privy Council in
promulgating Orders-in-Council is purely formal. So
far as bulk is concerncd, Statutory Rules and Ordery
nowadays loom very much larger than Acts. In 1920,
for example, eighty-iwo Acts were passed, but 2,473
Statutory Rules and Orders were issued; in 1934, the
Acts filled a mere 664 pages, whereas 2,104 pages were
required to encompass the Statutory Rules and Orders,

Little objection in principle can be made to the
delegation of legislative powers, where the extent of
those powers is clearly defined and confined to the
amplification in detail of the general principles set out
in the Act itsclf, and where proper safcguards for the
scrutiny of the Orders by Parliament and for review by
the courts are maintained, and objection in principle is,
in any casc, in modern conditions, quite academic. But
the position is otherwise when, as has somctimes been
the case, thesc limitations and safeguards arc, to say the
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least of it, imperfectly provided. It is in such cases that
serious and well-grounded, even if sometimes somewhat
exaggerated, criticism has arisen,!

Examples of the delcgation of legislative powers are
very numerous. The powers granicd are sometimes most
extensive. Somectimes power to modify previous Acts of
Parliament has been granted. On occasion, an Act has
provided that an Order made thereunder ‘shall have
effect as if enacted in the Act’, thus making it difficult
for the courts to consider the validity of such an Order
once it has been made.2 Sometimes the very pretentious
formula that an Order ‘shall be conclusive evidence that
the requirements of the Act have been complied with
and that the Order has been duly made and is within
the powers of the Act’ has been resorted to.

It is not common for powers of judicial decision
proper to be conferred upon Ministers, but the con-
ferment of powers of quasi-judicial decision is frequent.
The difference between the two classes of decision may
be said to be that the former class settles disputes by the
application of law to the facts, and the laiter by the
application of adminisirative policy. Judicial decision
proper is certainly more appropriate to the judiciary,
and the less such powers are conferred upon the ex-
ecutive the better.

Numerous examplces of the conferment of powers of
quasi-judicial decision cxist, but it is not always easy to
distinguish betwecen this kind of decision and administra-
tive discretion pure and simple. The dividing line is
not in the nature of things very clear, and it is easy for
lawyers with little knowledge or understanding of

1 Cf. Lord Hewart, The New Despotism (1929) ; C. K. Allen,
Bureaucracy Triumphant (1931), Law and Orders (1945); Sir
Cecil Carr, Concerning English Administrative Law (1941).

2 See below, p. 6o.
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administrative requirements to run to excess in criticizing
this development,

That these phenomena, the legislative and judicial
powers of the executive, have come to stay is certain.
What is practical politics is to strengthen the safeguards
to maintain sound constitutional principles and the rights
of the citizen. Some years ago, the Government of the
day, disturbed by the amount of criticism rife at these
tendencies, appointed a Select Committee to review the
whole question, and to report what safeguards were
desirable or necessary to maintain the principles of the
sovereignty of parliament and the supremacy of the law.
The Committee made a number of useful recommenda-
tions, proposing better methods of scrutiny by Parlia-
ment, the preservation of the principle of the review of
Orders by the ordinary courts, and basic principles under
which quasi-judicial decisions should be reached and
announced.!

At long last, in May 1944, the appointment was agreed
to of a Select Committee of the House, charged with
the task of scrutinizing every Statutory Rule and Order
laid before the House, and of calling the attention of the
House to any special features that appear to require
consideration. It is to be hoped that some of the worst °
anomalies will be obviated in future as a result of this
improvement in procedure. I'ew of the other excellent
recommendations of the Select Committee of 1932 have
been formally adopted,® but undoubtedly its Report
has had a good effect, and the grosser anomalies in the

1 Report of the Committee on Ministers’ Powers (1932),
Cmd. 4,060. :

2 The Statutory Instruments Act of 1945 makes more
uniform the rules for laying Orders before the House, and
improves the procedure for the publication of Rules and
Orders.
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forms of delegated powers have been less apparent in
legislation since that date.

As regards delegated legislation, an important sub-
sidiary safeguard now commonly occurring is that
provided by the practice of extensive consultation
between Departments and interested groups and parties
before Orders are made, but this is not in itself any
constitutional safeguard. More important, since the
decision of the House of Lords in Adinister of Health v.
the King,1 there are fewer instances of dclegated legis-
lation that cannot be made subject to the application
of the ulira vires rule by the courts, and any excess of
power or violation of the principles of natural justice in
the exercise of ministcrial powers can usually, in the
last resort, be checked, even if not initially prevented,
by the ordinary courts. But naturally thesc safeguards
are somewhat cumbersome and expensive to operate;
and in any event they are curative rather than pre-
ventive, and no court can question the exercise of
discretion by a Minister or a Department if that dis-
cretion is itself intra vires. For the best preventive safe-
guard, thereforc, we must rely—for what it is worth—
upon the good sense of Ministers and especially of the
civil scrvants, whom above all it behoves to temper their
Departmental zeal with a keener appreciation of the
possible repercussions of their actions upon constitutional
principles as a whole, and to remember that the main-
tenance of those principles may well in the long run be
more in the national intcrest than the short cut in pursu-
ing the policy of their Department. It remains as im-
portant as ever for those traditional watch-dogs of
constitutional libertics, the common lawyers, to scrutinize
extensions of exccutive power, and to make clear to the

1 Sce below, p. Go.
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ultimate sovereign, the public, the true significance of
such developments,

His Majesty’s Civil Servants: Depariments of State

Both Ministers and civil servants are equally servants
of the Crown, and civil servants are not servants of one
another, nor of Ministers. No matter to what lengths
hierarchical principles within a Department may be
carried—and they are necessarily carried very far—the
legal principle of individual secrvice of the Crown
remains unaffected. No contract (at the time of writ-
ing) can bind the Crown, so that any civil servant
whatever! is instantly dismissible by the Crown. In
practice, however, few things are so permanent as
tenure of established posts in the Civil Service.
England has happily avoided the ‘spoils system’, and
the personnel of the Civil Scrvice does not change
with every change of government. For all practical
purposes, therefore, the cstablishment is perman-
ent, and instances of dismissal for misconduct or
conduct considered to be inappropriate are extremely
rare. Normally, the civil servant will enjoy, or at any
rate retain, bis office and cmoluments up to the time of
his retirement, and thercafter subsist undisturbed on his
pension. From the national and constitutional point of
view, this permancnce of the established Civil Service,
although it may in some degree give cover for inefficiency,
is of inestimable advantage. Without it, we might have
to endure a Civil Service as amatcurish and as transient
as many Ministers are, not to mention the evils and
corruption inscparable from a political Civil Service.
But, like most advantages, it has to be purchased at a
cost, The principal cost in this case is the sacrifice of

1 Except for one or two statutory exceptions.
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personal political opinions by the civil servants, or at
any rate the outward expression of them, and this in its
turn means that some of the more robust minds in each
generation will not, on any account, enter or remain in
the Service. A civil servant who is a Die-Hard Tory by
personal conviction cannot refuse to do his best to carry
out the socialist programme of a Labour Minister, nor
can the socialistically-inclined civil servant sabotage
what he may regard as the reactionary schemes of a
Tory Minister. Nor would it be feasible for a govern-
ment to tolerate public expressions of political opinions
and criticisms by civil servants. So that in political
questions the Civil Service is a silent service, and its
members are, or should be, doomed to anonymity.
Being thus permanent and politically silent, the Givil
Service has evolved for itself! a quite remarkable code
of professional conduct. The civil servant owes un-
divided allegiance to the State, and he must so conduct
himself both in his official and private life as to avoid
any possible conflict, or appearance of conflict between
the interests of the State and his private interests.2 The
ethical code of the Civil Service has consequently become
extraordinarily high, and it is questionable whether
any other civilian profession can match the civil servants
in their standards of personal integrity, honesty of purpose,
and devotion to duty. There can be no doubt that the
English Civil Service has a place in the national life
transcending its obvious administrative sphere. Its

1 The code is, however, partly laid down in statute, Orders-
in-Council, and Treasury rules.

2]t is to be hoped that the recent repeal of the Trades
Disputes Act of 1927, which among other matters removes
the;ban on the affiliation of civil servants® unions with trade
unions having political objects, will not result in any modifica-
tion of this vital principle.
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moral example is an abiding factor in the influences
that help to shape the national character.

In the constitutional sphere, the civil servants in
reality occupy a far more important place than is
commonly recognized. Apart from the discharge of
often difficult but comparatively routine tasks—the
bulk of which is huge under modern conditions—the
major functions of the Civil Service, in its higher grades,
are twofold : (¢) io advise the Minister on all aspects of
his tasks as Minister and (b) to carry into effect whatever
the Minister may dccide shall be done.

As regards (a), the civil servants help to make, and
very often to initiate, policy. Ministers, especially those
new to office, very soon find that the airy generalities
and platitudes of the hustings require very careful
thought and perhaps recasting in the form of practicality
and actuality beforc anything ‘can be done about it’.
Any political project must be converted into terms of
administrative feasibility before anything can come of it.
It is in this conversion from theory to practice that the
civil servant has a powerful, often decisive, influence.
He is usually of long experience in the arts of administra-
tion; he knows the existing machinery, and is probably
expert in some part of it; he can advise to what extent
modification or extension of it will be necessary or
possible in order to carry out some new policy proposed
by the Minister. He may, and frequently does, put
forward proposals for the improvement of existing
arrangerments, proposals which may be sufficiently
far-reaching to affect policy, and may require legislation
to give them effect. A Minister cannot afford to ignore
proposals of this kind, nor any suggestions that may result
in cnhancced reputation for himself or increased efficiency
in the work of his Department. Many such proposals,
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initiated by civil servants, sometimes by officers in
comparatively junior grades, via the Minister’s approval
and perhaps that of the Cabinet, find their way on to
the statute-book or into Statutory Rules and Orders.
By whomsoever initiated, all legislation sponsored by
the government is drafted by expert draftsmen who are
civil servants.

Of course, the responsibility for policy rests wholly upon
the Minister, who will have to answer for it in Parlia-
ment, At debates on important matters, the civil servants
will be in ‘the box’ behind the Speaker’s chair, ready to
counsel the Minister if need be, through his parlia-
mentary private secretary who acts as a liaison between
the floor of the House and the officials’ ‘box’, which
is technically outside the House. Few Ministers would
care to come to a decision on policy without prior
consultation with some at least of the more senior
members of their Departments, who in turn will
usually find it desirable to .consult lcss senior members
who may be more expert in a particular ficld of ad-
ministration. Advice given in this way will usually be
broadly impartial, and will cover possible objections to,
as well as the advantages of, the course proposcd. The
good civil servant is expert in forecasting the probable
repercussions of new measures, and it is part of his duty
to protect his Minister from snares and pitfalls; he may
on occasion have a hard task in persuading his Minister
that a pet scheme is unworkable this side of Utopia.
Usually the Minister will be left in no doubt as to the
probable difficulties and the possible consequences of his
proposal. Thus he is in a position to make a decision
(if he can) for himsclf, in the light of well-informed and
honest, unbiascd opinion.

Once the Minister has decided on his policy with
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regard to any matter, the civil scrvant must loyally
carry out that policy, no matter how vigorously he may
have opposed it at the discussion stage. He can help to
shape the policy, but once the policy is decided, all must
do their best to carry it out with complete loyalty and
all due energy.

The bulk of the civil servants are occupied, under the
supervision of the administrative grade, with the second
main function, that of carrying out the Minister’s policy.
A policy or a general decision may perhaps be set out in
a few lines of writing, but to carry it out into cffect may
require vast masses of detailed planning and hosts of
subsidiary decisions, occupying the whole-time labours
of numerous civil scrvants of all grades, perhaps the
setting up of ncw departments, and even the opening
up of new offices all over the country, perhaps overseas.
All the countless questions involved have to be decided
by some officer, and all the correspondence arising has
to be dealt with by somcone.

The work of modern administration is very exacting,
and calls for high qualities of judgement, discretion, and
patience, and for not a little ingenuity, Innumerable
questions arise in day-to-day business which can and
must be settled without delay, and are decided at
different levels within the Service. Obviously only the
largest, and most important matters involving policy
are dealt with at the political level, i.e. by the Parlia-
mentary Secretarics or Ministers, or matters likely to
lead to immediate repercussions in the House. Most
other questions, the interpretation of cxisting policy, its
application to particular cascs, the creation and adapta-
tion of administrative machinery and practice to im-
plement agreed policy, will normally be dealt with and
decided by the administrative or executive grades, at
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one level or another according to the importance and
nature of the question, and according to the initiative,
knowledge, and temerity of the individual civil servant.
Practice in this connexion varies widely, and the degree
of devolution attained depends mainly upon the personal
qualities of the actual persons concerned. These grades
have the co-operation, where necessary, of the pro-
fessional, legal, and scientific grades, and are assisted by
the clerical, the sub-clerical grades, the telephonists, and
others without whom the wheels of the great machine
would very soon slow down and come to a stop.

The Minister must accept responsibility for whatever
is done by members of his Department, and must answer
for it in Parliament if need be. Hence the necessity for
caution by civil servants in their daily tasks, and the
practice of referring matters to ‘higher authority’ before
committing the Minister to a decision in any matter of
special difficulty or doubt. The spectre of the Parlia-
mentary Question haunts the civil servant all his days;
he, of all people, is in no danger of forgetting the maternal
solicitude of the Mother of Parliaments. Hence the
tendency to love and cherish safe precedents, and the
committal of nearly everything to writing against the
day when someone not-to-be-fobbed-off wants to know
why so-and-so was done. Neither the Service nor anyone
else is to be blamed for these precautions; they are the
inevitable and proper consequence of the principles of
ministerial responsibility and the sovcreignty of
Parliament,

The most obvious defects in the Civil Service to-day
do not arise so much from the individual civil servant as
from the organization or lack of organization of the
Service itself. On the one hand, the principles of
hierarchy are apt to be carried too far; and, on the other
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hand, there are grounds for believing that the Service
is insufficiently unificd.

Within each Depariment there tend to be too many
grades in the hierarchy. In a large Department, the
administrative gradc alone may be represented by as
many as seven grades, each reporting when appropriate
to the rank above. The Assistant Principal reports to
the Principal, the Principal to the Assistant Secretary,
the Assistant Sccretary to the Principal Assistant
Secretary, who in turn reports to the Under-Secretary,
he to the Deputy Secretary, who reports to the Permanent
Secretary, who is responsible to the Minister. There
can be no doubt that a hierarchy of these dimensions
results in much waste of time and energy and much
repctition, and discourages the acceptance of maximum
responsibility by the less senior grades. Greater economy
of effort and public moncy could be secured, with
generally quite as good if not more efficient results, by
drastic reduction of this top-heavy hierarchy, and by
measures 1o cncourage grealer responsibility at lower
levels.2

The Service as a whole appecars to be insufficiently
unificd. Only in certain respects can there be said to be
one Civil Scrvice at all. It is true that H.M. Treasury
has a general responsibility and exercises supervision
and makes rules regarding such matters as salary scales,
conditions of service and retiral, and the like, but in
fact most civil servants rcgard themselves too much as

1 A step in the right direction has recently been taken by
the decision to abolish the grade of Principal Assistant
Secretary (Scptember 1945, Cmd. 6,680). Whether this
grade was the right one to abolish, or the only one appro-
priate for aholition, and whether the action now taken will
in fact have the anticipated cffect of facilitating specdy and
efficient transaction of public business, and of devolving
responsibility, are more dubious questions.
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members of a particular Department, and many if not
most of them spend the whole of their careers within
one Department. Interchange of staff between De-
partments, although far less rare that it used to be, is
still the exception rather than the rule. Consequently,
the Service is still essentially a congeries of Departmental
staffs, each with its own outlook and foibles, with
Departmentalism in all its manifestations as its abiding
temptation.

It cannot be pretended that the problems involved in
these matters arc susceptible of casy solution. It may be
doubted, and often is doubted (for reasons of differing
merits), whether H.M. Treasury, primarily concerned
as it is, or should be, with questions of {inance and
economy, is rcally the best instrument for exercising
primacy over the Service, which means over the staff
of other Departments. It is not easy to sce valid argu-
ments in favour of the custom of according the style of
Head of the Civil Service (with a slightly higher salary)
to the Permanent Secretary of the Treasury. There may
even be serious objections to a permanent subordina-
tion of the Scrvice as a whole to the financial Depart-
ment. A more logical and possibly less objectionable
arrangement might be for the Headship of the Civil
Service to be centred on the Secretary to the Cabinet,
and primacy to be focused upon the Cabinet Office,
which has already become in effect the Prime Minister’s
Department, and as such is very probably destined to
effective pride of place among Departments. The
Cabinet Oflice alone is in an administrative as distinct
from a financial sense above all other Departments, and
it is perhaps more appropriate that the Civil Service
should be ccntred on the office closest to the Prime
Minister rather than on that of the Chancellor of the
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Exchequer, even though the Prime Minister is the
titular First Lord of the Treasury. But the Treasury is
the oldest Department of State, whereas the Cabinet
Office dates only from 1916, and any re-allocation of
precedence, if it ever comes at all, is likely to be remote.!

The Departments of State are to-day very numerous,
and are on ihe increase. No particular purpose would
be served by listing all of them here, nor by considering
them scparately.? For each of them, one or another
Minister of the Crown is responsible, whether he be
designated (for historical reasons) Secretary of State,
or Minister, or by one of the more individual titles, such
as the First Lord, President, Lord Privy Seal, and so on.
In most cases, there is also one, or sometimes two,
junior Ministers, known usually as Parliamentary
Under-Secretarics of State or Parliamentary Secretaries,
whose main functions are so far as practicable to relieve
the Minister of some of his burdens at the political level.

The efficiency of Departments and working con-
ditions and amenities, naturally vary a good deal, more
than they should, or would, if the unification of the
Scrvice were carried further than it is. It does not al-
ways occur that the Permanent Secretary is the ablest
senior man in the Department, and not all Permanent
Secretaries are capable of infusing a spirit of energy and
enthusiasm throughout their Departments, nor even of
maintaining a good esprit de corps and general level of
contentment in the ranks. Seniority, as distinct from

1 It should however be noted that recently the offices of
Secretary to the Cabinet, Secretary to the Treasury, and
Head of the Civil Service have been held for an appreciable
time by the same individual.

2 A very uscful list, with explanatory notes on each as then
extant, is to be found in W, I. Jennings, Cabinet Government
(1936), Appendix IIL
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ability, is still often the only obvious explanation of
promotions that are made, especially in the higher
ranks, although this state of affairs is perhaps less common
now than formerly.

But looking at the matter as a whole,! and balancing
the efficiency attained against the enormity and com-
plexity of the tasks imposed on the Service, and not-
withstanding occasional lapses and absurdities, there
can be no qucstion but that the State is faithfully
served by its civil servants, without whose sustained
efforts, skilled intelligence, and often selfless devotion,
His Majesty’s Government could not be carricd on for a
single instant,

The King in Parliament: Mv Lords and Members of the
House of Commons

On the opening of any session of Parliament, the
Official Report of the House of Lords begins as follows:

“The King being seated on the Throne, and the Commons
being at the Bar with their Speaker, His Majesty was
pleased to make a most Gracious Speech to both Houses
of Parliament, and then retired.’

On the same occasions, the House of Commons’ Report
reads:

‘Mr. Speaker: I have to acquaint the House that this
House has this day attended His Majesty in the House of
Peers, and His Majcsty was pleased to make a Most
Gracious Spcech from the Throne to both Houses of
Parliament, of which, for greater accuracy, I have
obtained a copy, which is as followeth: “My lords and
Members of the House of Commons”, etc., etc.’

These extracts serve to illustrate the formal relations
of the King and Parliament. At the opcning of a session,
whether of a new or an old parliament, the King

1 Without prejudice to the national sport of bureaucracy-
baiting.
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(usually in person) makes from the Throne in the House
of Lords a speech which in fact is composed by his
Ministers and which sets out their programme of major
proposals for the session. Headed by their Speaker, the
Commons, who in earlier days were not necessarily part
of Parliament at all, merely attend at the Bar of the
House of Lords and listen. The King, when during the
course of his reading of the speech allusion is made to
finance, changes the form of address, drops ‘my lords’,
and addresses only the ‘Members of the House
of Commons’, thus recognizing the supremacy of the
Commons in financial matters. After the Address,
the Commons return to their own House, and both
Lords and Commons proceed to debate the programme
separately.

“The King then retired.” His Majesty never now
attends Parliament in person except for this formal
opening of the session, unless it be for the giving of the
royal assent to bills, which is normally done nowadays
by commissioners, or for some very special State occasion-
The Throne, however, remains in the House of Lords
always, and is symbolic, not only of the past, but also
of the present fact that the Crown is the third partner
in Parliament.

Of the other two partners, the House of Lords, though
for long overshadowed in power by the Lower House,
is much the senior, and even now is not by any means
a sleeping partner.

The House of Lords is composed to-day of five different
elements, mainly but not wholly hereditary in character.
It comprises (1) the hereditary peers of England and of
the United Kingdom, (2) the representative peers of
Scotland, i.e. sixteen peers elecied for each parliament
by such peers of Scotland as do not also possess peerages

D
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of the United Kingdom, (3) the representative peers of
Ireland, i.e. the survivors of the twenty-eight peers
elected for life by the peers of Ireland before the estab-
lishment of the Irish Free State (a dwindling number,
destined, presumably, to disappear altogether in time),
(4) twenty-six spiritual peers, including the archbishops
of Canterbury and of York, the bishops of London,
Winchester, and Durham, and twenty-one other bishops
of the Church of England in order of seniority and
whilst remaining in charge of dioceses, (5) seven (shortly
to be increased to nine) Lords of Appeal-in-Ordinary,
who hold life peerages only, and who are concerned
mainly with the judicial work of the House, the House
of Lords being the final court of appeal from courts of
justice within the country.

The total number of members of the House of Lords
is about 780, but so far as the normal legislative functions
of the House are concerned, the effective number is much
smaller, only about 100 or even fewer of the peers
regularly applying themselves to attendance. This
effective core consists usually of such hereditary peers as
have taste and capacity for the work, together with a
number of men distinguished by their own abilities and
experience in various walks of life who have been granted
peerages. This effective core, therefore, consists mainly
of men of high attainments and notable achievements, not
necessarily in party politics, whose knowledge of public
affairs is extensive, whose public services are distinguished,
and whose intellectual attainments are often outstand-
ing. It is not surprising, therefore, that the debates of
this effective core are oftcn on a high level, and, not
being carried on with a view to future votes and present
constituents, frequently surpass in wisdom and dis-
interestedness the performances in the Commons.
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Peerages can be created only by the Crown, with the
advice of the Cabinct. There is no limit to the number
of possible creations. No new creations in the ancient
peerages of England, Scotland, or Ircland are now
made; all creations are in the pecrage of the United
Kingdom. All duly qualificd peers who have attained
twenty-one years of age, not being aliens, bankrupts, or
lunatics, nor scrving sentcnce after conviction, are
entitled to a summons to atiend Parliament, except
peeresses, who, although thcy may hold a peerage in
their own right, are deemed to be ineligible to sit in the
House.

The privileges of the House of Lords are very similar
to those of the House of Commons, and of these mention
will be made later.! The individual privilege of trial
by fellow peers on charges of treason or felony is archaic,
and as its abolition has been foreshadowed, there is no
need to dwell upon it here.

For a long time before 1911, the legal powers (apart
from the appellate jurisdiction) of the House of Lords
were similar (o those of the Commons, although in
practice for sevcral centuries financial Bills had come
10 be regarded as the prescrve of the Commons. It was
dcparture from this tradition that led to the enactment
of the Parliament Act of 1911, which in part fixed
the relations between the two Houses and certain
other matters. Under its terms, the assent of the Lords
remains necessary before Bills can be sent up for the
royal assent, except (1) in the case of money Bills
certified by the Speaker to be such, provided that such
a bill has been sent up to the Lords at least one month
before the end of the scssion, and (2) in the case of any
public Bill (other than a Bill to extend the legal duration

1 See below, p. 5I.
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of a parliament beyond five years), which has passed
the Commons in three successive sessions, provided that
two years elapse between the second reading of the Bill
in the first of those sessions and the third reading in the
third of those sessions. Thus the legislative power of the
Lords, in the last resort, does not excecd the ability to
delay a money Bill by about a month, and any public
Bill (not proposing to extend the duration of parliament)
for two years, and to reject altogether a Bill to extend
the life of a parliament or any privatc Bill. But these
legal restrictions on the Lords are more formidable in
theory than in practice ; for 2 power to dclay an ordinary
public Bill for two years is a considerable power, and
would, in fact, if exercised, usually be tantamount to
killing the Bill stone-dead.! Whcther my lords will ever
again dare to use even this power, is a more speculative
question, The real source of the weakness of the Lords
is not to be found in the Parliament Act, but in the fact
that no government would think it necessary to resign,
or to dissolve parliament, no matter how often they might
be defeated in the Lords. The speedy result of any such
occurrences of that kind, if persisted in to the last ditch,
would probably be, not the resignation of the govern-
ment, or a dissolution, but the drastic rcform of the
House of Lords itself.

Most critics in this country agree that a Second
Chamber to the legislature is desirable. A Sccond
Chamber provides a forum for wecighty opinion that
may not find adequate expression in the Lower House,
and some brake on the rather impctuous efforts of a

1 Only two Bills have so far been enacted without the
assent of the Lords, both dated 1914: the Welsh Church
Disestablishment Act, which was later amended beforc
becoming opcrative, and the Government of Ireland Act,
which was subscquently repealed before coming into force.
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popularly elected House is a reasonable precaution in
the national interest, which is by no means always
identical with Party interest. It is highly desirable that
a place should be found in the legislature for men who
are not necessarily endowed with those qualitics which
appeal most to popular electorates. Political wisdom is
not exclusively confined to successful performers on
Party platforms, and the balance of argument is un-
doubtedly in favour of preserving a Second Chamber
composed on principles different from those upon which
a purely elective House rests. Few unbiased critics,
however, can pretend that the present composition of
the House of Lords, or the position of the House in the
scheme of things, is satisfactory. Of all the institutions
of government, the House of Lords stands most in need
of reform. The difficulty is to get agreement on a
sufficiently wide basis as to what reform is appropriate,
not to mention the difficulty of any government in being
able to find enough time, amid the great pressure of more
urgent business, to deal with the problem. A Com-
mission under Lord Bryce was set up in 1g17-18 to
consider the whole question, but made no official report,
and nothing but sporadic and ineffective suggestions
have been made since. It is perhaps not difficult to
suppose that any reform musi be aimed primarily at
removing or drastically modifying the hereditary
character attaching to present membership of the House,
and therefore at Icgalizing the creation of life peerages
or peerages for a term of years for other than judicial
purposes. It is less easy to postulate in what manner
non-hereditary peerages should be created, and by whom.,
To give an unlimited power of creating non-hereditary
peers to the government of the day might be open to
abuse. Nor is it easy to agree as to the cxtent of legal
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power that should be accorded to a reformed House
of Lords. But the English genius for compromise and
improvisation is far from exhausted, and it is but a
question of time for reform to be undertaken.

The House of Commons consists at present of 640
members, elected under universal adult franchise.
There is roughly one member for each 70,000 electors,
but constituencies are not divided on a purely mathe-
matical basis. Some attempt is made to preserve a
certain natural unity in creating constituencies, which
in nearly all cases return one member! and, all except
the University constituencies, are on a territorial basis.

Any British subject, male or female, of twenty-one
years of age, not being subject to one of the legal dis-
qualifications, e.g. not being certifiably lunatic, a
convicted person undergoing sentence, a person found
guilty of corrupt practices at a previous elcction, and not
being a Returning Officer at the election nor a peer of
the realm, is entitled to be registercd as a voter in a
constituency, if qualified at the rclevant date (a) by
residence in the constituency, or () by the occupation
of business premiscs of the annual value of 10 in the
constituency, or {¢) by being the husband or wife of a
person qualified under (a), or (d) by being a graduate
of a University, for a University constituency. Provis-
ions are in force for the registration of men and women
absent from their constituencies on military service. A
person may thus have several different qualifications,
but in no case may more than two votes be cast by one
elector and, if two votes are cast, onc of them must be
by virtue of a residence gualification. No elcctor may

1 Under the House of Commons (Redistribution) Act 1944,
further consideration to the boundaries of constituencies is
being given by permanent Boundary Commissions.
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vote more than once in respect of the same qualification
or in the same constituency.

In order to vote at all, a person must in fact be
registered on the electoral register in the constituency
by the due date; otherwise a ballot paper cannot be
issued on polling day. The register is prepared by a
registration officer, who is normally either the clerk of a
county council or the town clerk of a borough. An
appeal lies from the decision of a registration officer to
the County Court, and on a point of law from the County
Court to the Court of Appeal. The local organization
of the ballot is the responsibility of a Returning Officer,
who is the sheriff, mayor, or chairman of an urban distgict
council, the actual duties being performed normally by
the registration officcr as acting Returning Officer.
Heavy penalties for corrupt practices on the part of
anyone in an clection, whether candidate, official, or
clector, are provided by statute. The ballot is secret,t
although in fact the preservation of a counterfoil to the
ballot paper on which the voter’s number on the register
is marked makes it possible for a vote and the identity
of the voter to be traced. In practice, however, the
counterfoils and the ballot papers are never re-assembled,
except in the rare cases where the documents are
required as evidence of illegal practices.

In single-member constituencies (which comprise all
but ninetecen), cach cleclor can obviously vote for only
one candidate, and clection is by simple majority vote.
Thus it is theorctically possible for 51 per cent. of the
whole eleciorate to secure 100 per cent. represcntation.
In practice, so extreme a case can of course rarcly occur,

1 Except in the University constituencies, where voting is
necessarily by post, and the voting papers require signature
and witnessing ; and except in cases where voting by proxy is
permitted.
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but the number of scats obtained by a Party frequently
bears very little mathematical proportion to the total
number of votes cast for it, and minority Parties may
obtain representation far below what would be pro-
portionate to the total number of voles cast in their
favour. A good deal of criticism has been levelled at
this state of affairs, cspecially by members of Parties
who see very slight prospect of ever securing under it
more than insignificant representation. Various schemes
for alternative votings and proportional representation,
of varying degrecs of claboration, have accordingly been
proposed, but fortunately none of these gain any wide
support. The English voter so far has shown no en-
thusiasm for voting mathematically, and is generally
wisely content to vote for or against something or some-
body, and to leave it at that. As a result, we have been
spared the disastrous consequences of a House split up
into numerous small Parties and factions, in which no
government can hold office without interminable
intrigues and unrcal coalitions. The English system
works best when it throws up a strong government and
a strong opposition. If the electorate can achieve that
result, it can be well content to leave mathematically
proportioned voting to more subtly-minded peoples. In
England, any minority is free to become a majority—if
it can; it takes a long time for this to happen, but it
does happen.

Membership of the House of Commons is open to any
British subject, male or female, of twenty-one years of
age, if not subject to one of the legal disqualifications,
such as Junacy (certifiable), bankruptcy, peerage (other
than non-representative peers of Ireland), or under-
going sentence after conviction. Certain persons are
incligible, e.g. clergy of the Churches of England,
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Scotland, or of Rome, judges of the Supreme Court,
the sheriffs, government contractors, holders of most
paid offices under the Crown, other than ministerial
office.l Members cannot resign, and can retirc only by
becoming disqualified, i.e. in practice by being granted
on request the sinccure office under thc Crown of the
stewardship of the Chiltern Hundreds or of the manor
of Northstead. Members are eutitled to a salary (of
£1,000 a year), and free travelling facilities between
their constituencies, or homes, and Westminster, and
free postage to government departments.

The famous privileges of the House are perhaps more
important historically than at the present day, except
for frcedom of speech in the House. Historically, the
privileges were the means whercby the House climbed
to political power versus the Crown, and perhaps may
some day be uscful again zersus an overmighty govern-
mecnt.

The member of parliament has the privilege of
frecdom of arrest during the session, except on charges
of treason, felony, breach of the peace, and indictable
offences generally. He has freedom of speech in the
House, and can say what he likes about anything or
anybody without legal risks, and the privilege extends
to bona fide reports of speeches in the House. The
Commons have the collective right of access through
their Speaker to His Majesty, whilst the Lords have the
somewhat archaic right of individual access. The
House has the right to exclude strangers, i.e. persons
who are neither members nor officials of the House,
and so can enter into secret session. It can determine
the qualifications of its members, but refers disputed

1 The number of Ministers who may sit in the Commons
is limited by statute.
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elections to the decision of two judges of the High Court.
It regulates its own procedure by Standing Orders. It
can punish anyone for infringement of its privileges and
rules or for contempt, and can commit to prison for the
duration of the session (the Lords can commit in-
definitely). The courts will not interfere if satisfied
that the matter is within the privileges of the House, It
may through its Speaker admonish, suspend, or expel
any member. But it cannot (without an Act of Parlia-
ment) prevent an expelled member from being re-
clected.

The House can adjourn itself, but can be prorogued
or dissolved only by the Crown. Adjournment and
prorogation can only be to a definite date; prorogation
stops all current business; dissolution terminates the
life of the parliament altogether, and is irrevocable and
final.? Under the Parliament Act of 1911, the life of 2
parliament cannot in any event last more than five years.2

The functions of the House fall into four main cate-
gories, although there are, of coursc, various other
functions which cannot be considered in brief. The
first of these main functions is the legislative function.
Bills may be introduced by any mecmber (of either
House, except that money Bills must originate in the
Commons, and there, in practice, only on the recom-
mendation of a Minister), but nowadays few Bills of any
importance get very far unless sponsored or initiated by
the Government, owing to lack of parliamentary time
and to what is regarded as the urgency of the govern-
ment programme. It is to be hoped that as conditions

1 Except if a demise of the Crown occurs before a new
parliament is elected; in which case the old parliament is
revived for six months,

% Unless extension is authorized by Act of Parliament, as
during the war,
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become more normal private members will have renewed
opportunitics for initiating legislation. Bills may be
public or private (not to be confused with Private
Members® Bills, which may be either public or private).
A Public Bill is one affecting the community generally,
whilst a Private Bill is one concerned only with some
corporate, local, or individual matter.

The procedure of the House is a large and complicated
theme and cannot be discussed here at all, except for a
brief indication of the broad outline of procedure on
Public Bills, other than money Bills. Before a Bill passes
the House, it must pass through three stages or readings.
The first reading is purely formal, and amounts to no
more than an introduction of the Bill, and its automatic
passage through this stage gives authority to print, At
the second rcading, the general principles of the Bill are
debated, and if the motion that ‘the Bill be now read a
second time’ is carried, the Bill is remitted to Committee;
but if the motion is amended in any way, the Bill is
rejected. Afier the second reading, the Bill is con-
sidered in Commitiee, either by one of the Standing
Committees,! or in more exceptional cases, by a Com-
mittee of the whole House, or by a Select Committee.
The proceedings in Committee are less formal than on
the floor of the House ; members may speak to amend-
ments more than once, and the clauses of the Bill are
gone through in considerable detail. The Standing
Committees arc composed of representatives of most
shades of opinion in the House; the Government will
have a majority on each Committce, but often finds it
expedient to adopt amendments proposed by its own

1 Proposals to increase the number of these Committees
and to expedite Committee stage generally are under con-
sideration at the time of writing,



56 ENGLISH CONSTITUTIONAL HISTORY

ministers, are, by the salutary praciice of the Houses,
prevented from propesing the raising or expendiwre of
money). The House can and does criticize, sometimes
with considerable effect, the Chancellor of the Ex-
chequer’s financial proposals {considered in the Com-
mittee of Ways and Means, a Committee of the whole
House), and also debate items of proposed expenditure
(in the Committee of Supply, also of the whole House),
but the time available for these debates is almost wholly
taken up with general questions of policy, and in almost
no degree devoted to detailed matters of finance,
economy, and the like. One of the most remarkable
and perhaps disquieting features of the present century,
as compared with preceding periods, is the reduction
of effective parliamentary control {and concern) over
finance to a mere formality, whether it be due to lack of
time, knowledge, or interest, or to an excessive faiih in
the wisdom of H.M. Government in disposing of the
national income, or merely to the fact that proposals
for economy nowadays lose rather than win votes.
Conscquently, parliamentary control over finance has
become mainly latent, but it remains, of course, supreme
in the last resort. Failure on the part of the Commons
to pass the annual Finance Act or Appropriation Act
would speedily put any government out of office, for
lack of funds. Restriction of expenditure to authorized
purposes is cnsurcd by the careful labours of H.M.
Treasury, and the Comptroller and Auditor-General, on
whom, backed by the Public Accounts Committee of
the House of Commons, the public has to rely for such
cfforts at economy as are made.

Apart from these legislative functions, the task of
Parliament is to reject, support, criticize, or applaud
H.M. Government for the time being. An adverse vote



THE CONSTITUTION OF ENGLAND 57

in the Commons on any important matter is bound to
bring about the speedy resignation of the government or
a dissolution of parliament, and even a substantial fall
in its majority may cause the same results. Of course,
normally, the prospect of such a defeat is extremely
remote if the government’s Party has a majority in the
House, but the possibility is always in the background.
Ordinarily, the Cabinet has great power over the House ;
it can fix nearly all the time-table; its party Whips will
make sure that there is a majority in every division in
favour of the government; it can, on suitable occasions,
recommend a dissolution, and normally a dissolution is
most unwelcome to members, for obvious reasons.

In the last resort, the Commons is politically supreme,
and can, if a majority of its members so resolve, dismiss
any government at any time. In issues of the greatest
moment, it has done so in the past, and may doubtless
do so again. But ordinarily, the efforts of His Majesty’s
Opposition do not result in the defeat of the government.
What those cfforts do result in more or less all the time
is the modification of the government’s actions. Both
government and opposition must for all the time be
bearing in mind the effect on votes at the next election
of present activitics; both sides are out to capture the
‘floating votes’ next time, and both must therefore be
for ever playing the game of ‘give-and-take’. No
government in its senses will refuse facilities for a debate
of no confidence; no government can for a moment
afford to ignorc that intangible but highly potent
quality, ‘the sense of the House’, which is not wholly a
matter of Party sense ; it may oftcn be rather a matter
of common scnse. The government’s sails are often
trimmed to mect winds that may blow, or threaten to
blow, from any quarter of the House.
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supporters or by its opponents, and Bills often emerge
from Committee considerably modified.

The next stage is debate by the House on Report, i.e.
on the Bill as amended in Committec, during which
further amendments may be made. Thereafler, at the
third reading, verbal amendments only may be made,
although rejection is still possible. The carrying of the
motion that the Bill ‘be now read a third time’ passes
the Bill, and it is then ready for remission to the House
of Lords; but if the motion is amended, the Bill is
rejected.?

Obviously, an Act of Parliament ought not to be made
lightly or without thorough consideration, and the
procedure of the House is well designed, at least in
theory, to ensure that Bills are adequatcly discussed.
In practice, however, the position is somewhat less
satisfactory, parliamentary time being limited, and
congestion of business being a very serious and ever-
growing evil. Incvitably, therefore, various expedients
have been adopted with a view to curtailing debate and
expediting business. Under the ‘closure’ procedure,
any member of the House or of a Committee may move
that ‘the question be now put’, and if carried, this
terminates debate. The Speaker or Chairman may
refuse to put this motion, if he is of the opinion that the
rights of minorities would thereby be infringed. Under

1 Procedure on a Private Bill is different in character, and
resembles a semi-judicial proceeding. Thus at Committee
stage, interested partics may be and frequently are represented
by counsel, who may call evidence. This procedure is
necessarily slow and cxpensive, and the extcnsive needs of
Local Authoritics are met under the Provisional Order
procedure, whereby a government department may make an

Order on application by a Local Authority, which becomes

s;{atutory by inclusion in a Provisional Order Confirmation
ct.
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‘kangaroo’ closurcs, selected amendments only may be
discussed, and there are various ‘guillotine’ devices,
whereby fixed periods of time are allotted for the dis-
cussion of the diffcrent parts of the Bill or for the various
stages, at the end of which the question is put without
further debate. The Government, by virtue of its
mzjority, can always, in the last rcsort, impose these
expedients upon the House if it wishes, but normally
the arrangements are made by amicable agreement
between the Whips on both sides of the House. If
agreement on these matters is not reached, the Opposi-
tion has the weapon of obstruction, which can be very
embarrassing to the Government, notwithstanding the
latter’s trump-card of the larger battalions in the
division lobbies.

After finally passing both Houses, a Bill is ready for
submission for the royal assent, and the formula of
enactment sets out the legal sanction of an Act of
Parliament: ‘Be it enacted by the King’s most Excellent
Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this
present Parliament assembled, and by the authority of
the same. . ..

The Housc normally disposes somewhat summarily
of its functions in regard to revenuc and expenditure,
for which legislation is always requisite. Parliament
(in practice, the Commons) alone can authorize the
raising of revenue and its expenditure. No money can
be raised or expended by His Majesty’s Government
without the sanction of Parliament, and revenue when
raised can be expended only for the purposes so
authorized. But in practice nowadays the Commons
almost automatically accept the financial proposals of
the government (private members, as distinct from
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ministers, are, by the salutary practice of the Houses,
prevented from proposing the raising or expenditure of
money). The House can and does criticize, sometimes
with considerable cflect, the Chancellor of the Ex-
chequer’s financial proposals (considered in the Com-
mittee of Ways and Means, a Committee of the whole
House), and also debate items of proposed expenditure
(in the Committee of Supply, also of the whole House),
but the time available for these debates is almost wholly
taken up with general questions of policy, and in almost
no degree devoted to detailed matters of finance,
economy, and the like. One of the most remarkable
and perhaps disquieting features of the present century,
as compared with preceding periods, is the reduction
of effective parliamentary control (and concern) over
finance to a mere formality, whether it be due to lack of
time, knowledge, or intercst, or to an cxcessive faith in
the wisdom of H.M. Government in disposing of the
national income, or merely to the fact that proposals
for economy nowadays lose rather than win votes.
Consequently, parliamentary control over firance has
become mainly latent, but it remains, of course, suprcme
in the last resort. Failure on the part of the Commons
to pass the annual Finance Act or Appropriation Act
would speedily put any government out of office, for
lack of funds. Restriction of expenditure to authorized
purposes is ensured by the careful labours of H.M.
Treasury, and the Comptroller and Auditor-General, on
whom, backed by the Public Accounts Committee of
the House of Commons, the public has to rcly for such
efforts at economy as are made.

Apart from these legislative functions, the task of
Parliament is to reject, support, criticize, or applaud
H.M. Government for the time being. An adverse vote
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The King in Parliament is legally sovercign. Parlia-
ment can make, amend, or repeal any law whatsoever,
Its legislative power is unlimited and absolute. No Act
of Parliament can be unconstitutional, for the law of
the land knows not the word or the idea. No person or
body can overrule the King in Parliament; only Parlia-
ment itself can repeal its Acts; it is not bound by its own
Acts in the past, nor can it bind ils successors. Other-
wise, it is as free as any legislature can be. It is limited
only by the limits to the willingness of the people to
obey its enactments, and by the limits imposed by the
limited capacities of its own members.

Parliament has a place in the polily far transcending
its purely legal functions. It isthe great forum of political
opinion and debate. It is the place wherein H.M.
Government can and does lead and also test opinion on
matters of great and small moment, and of more than
Party significance. It is the place wherein H.M. Op-
position can and does influence policy. It can be, and
sometimes is, a Council of State, the ‘grand inquest’ of
the nation. On issues of great import, the House may
and often docs speak to the world with one voice, and
reveal the underlying unity of the nation, amid all its
diversities and Party differences. When this happens,
Parliament is more than a legislature ; it is the expression
‘of the profoundest convictions of a people.

His Majesty’s Judges and H.M. Government
A detailed description of the Judiciary in a very short
account of the English Constitution is not essential,? but
some mention of the important place of the judges of the
1 It is all the less needful here, in view of the recent volume

in this Library, entitled English Courts of Law, by H. G.
Hanbury (1944).
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High Court in rclation to acts of the government is
indispensable.

His Majesty’s Judges enjoy a very special position in
the State. Appointed by the Crown on the recommenda-
tion of the government (i.c. in practice, of the Lord
Chancellor), they are nevertheless as indepcndent of
the government as it is possible to be. They hold office
during good behaviour; their salaries are paid out of
the Consolidated Fund and are not subject to annual
parliamentary vote; they can bc removed from office by
the Crown on a petition from both Houses of Parliament,
probably only by that method; they enjoy complcte
immunity in the exercise of their office; no action lies
against a judge for any acts donc or words spoken in his
judicial capacity. Furthermore, the judges are invariably
chosen from among men eminent at the Bar; they are
therefore professional lawyers, and are in no sense civil
servants, neither by training, outlook, nor status. This
circumstance, determined by a most fortunate choice
of our medicval kings, has been of the utmost importance
in the development of both the law and the constitution.

The primary function of the judges is, of course, to
determine disputes cither between subject and subject,
or between subject and State. They must apply the law
of the land, and are bound to follow statutes and previous
decisions of their own or superior courts. In the process
they must necessarily interpret the law, and by their
decisions make law. ‘The common law of England is the
great monument to ccnturics of judicial activity.

From the purely constitutional point of view, the
function of the judges is Lo ensurc that the executive does
not exceed its powers as defined by law at any given
time, in so far as such matters come before them in
court. Upon them rests the practical responsibility for

E .
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maintaining the rule of law. It is not for them to question
the exercise by the Government of a lawful discretion;
but it is for them to determine the legality of any act of
the Government which is called in question in the court.
It is not for them to nullify any act as being unconsti-
tutional (as the judges of the Supreme Court in the
United States may do); they are concerned only with
the question whether legal authority, by prerogative,
statute, or common law, exists for any power that has
in fact been exercised and is disputed in court. This is
a duty of the greatest importance, and is the bulwark of
the liberties of the citizen.

The executive can only exercise powers which by law
appertain to it; otherwise the courts will rule it ultra
vires. Thus a Department might make an Order for
which there is no statutory authority, or which exceeds
the provisions of an Act, or is inconsistent with the Act
by virtue of which it has been made. If it does, and an
aggrieved party brings the matter before the court, the
Order will be nullified, and the Department will have
to think again. Similarly, the courts will uphold the
principles of natural justice, e.g. that no man shall be a
judge in his own case, that both parties to a dispute
ought to be heard, in cases where a Minister or De-
partment has come to an apparently judicial decision in
a manner alien to those principles.

The courts are not without powerful weapons with
which to review the acts of the government, and indeed
of lesser authorities. They may issue prerogative writs
or orders commanding that certain things shall be done

1 The decision of the House of Lords in Minister of Health v.
the King (1931) lays down that even when the enabling statute
gives power to make an Order which when made ‘shall have
effect asif enacted in the Act’, the Order made must be con-
sistent with the Act itselfif it is to be valid. Cf. above, p. 32.
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or not done. Of these the most important and famous is
the writ of Habeas Corpus, but the other writs (now Orders)?
of Mandamus, Prohibition, and Certiorari are instruments of
more frequent resort under modern conditions.

The writ of Habeas Corpus is the great and effective
remedy to protect the individual from unlawful imprison-
ment and detention. Any imprisoned or detained person,
or any person acting on his behalf, may apply for the
writ to any judge of the High Court, who is bound,
under heavy penalties, to issue the writ on prima facie
cause being shown. The procedure is simple and
expeditious. On cause being shown, the judge, as a
matter of course, issues a peremptory order to the
detainer to appear and show cause why a writ of Habeas
Corpus should not be issued against him, Ifon appearance
and argument, the judge is satisfied that the application
is sound, the writ is forthwith issued, requiring the
production of the prisoner in court on an appointed day,
whereupon he is released if no sufficient cause for
detention is proved. If sufficient cause is proved, then
a speedy trial is cnsured, thus making it impossible for
the executive to detain a person for an indefinite period.
The writ is issuable to anyone, whether a Secretary of
State, a Minister, military authority, or any person
whatsoever. It is a highly effective remedy for un-
lawful detention, but it does not of itself provide damages
or penalties for unlawful detention or assault, to obtain
which separate proceedings are required and available.

There are times when it would not be in the national
interest to restrict so rigidly the power of H.M. Govern-
ment to arrest and detain persons suspected of treasonable

1 The Administration of Justice (Miscellaneous Provisions)
Act 1938 abolished the writs and substituted more modern
Orders.
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activities or intentions, and in times of emergency the
Habeas Corpus procedure has been partially suspended
by Act of Parliament.1 But such suspensions are only of
the remedy in relation to persons suspected of particular
offences, such as treason, and do not make lawful what
is otherwise unlawful imprisonment.

The other procedures, of Mandamus, Prohibition, and

- Certiorari, enable the courts to exercise a certain degree
of supervision over the executive (and other authorities),
in the sense of requiring it (or them) to keep to the law.
All three Orders issue from the King’s Bench Division
of the High Court.

Mandamus is a peremptory order commanding a body
or a person to do its or his legal duty. It does not lie
against the Crown, and therefore cannot be used to
compel the performance of duties existing only by virtue
of the royal prerogative, but can be, and is used to
oblige a Department to perform duties imposed upon it
by statute. It can be, and is, issued to other bodies and
persons on behalf of an applicant who has a right to the
performance of a legal duty, if he has no other suitable
means of compulsion. The Order is thus a valuable
instrument for ensuring the performance of legal duties
of all kinds other than those resting on prerogative.

The Order of Prohibition works in the opposite sense,
and is used to forbid an excess of legal powers. It may
be used to prevent a lower court from exceeding its
Jjurisdiction or from acting contrary to the rules of
natural justice; it may be issued against Ministers of the
Crown, or public or semi-public bodies to control the
exercise of judicial or quasi-judicial functions. Its

1 Suspension of Habeas Corpus Act during the war of 1939-45
was not necessary, as wide powers of imprisonment without
trial were conferred on the Secretary of State under Emer-
gency Regulations,
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precise scope has never been defined, but its value as a
means of preventing excess of jurisdiction or powers by
courts or Ministers is not in doubt.

Certiorari issues to remove a suit from an inferior court
into the High Court. It may be used to secure a fairer
trial or to prevent an excess of jurisdiction, and may be
issued before, during, or after a trial. It is applicable to
review a judicial act in the widest sense, whether the
act of an ordinary court of law or of a Minister, or of any
authority engaged in a judicial capacity. The difference
between Prohibition and Certiorari rests on the fact that
the former restrains the recipient from proceeding
further in the matter, whilst the latter requires the matter
to be sent into the King’s Bench for inquiry to be made
as to its legality; but naturally the scope of the two
procedures may overlap, and both may be appropriate.

Recent Acts of Parliament have tended to simplify
and reduce the consequent cost of these procedures, to
the benefit of the citizen. His Majesty’s Judges thus re-
main, as in the past, in the proud position of guardians of
the law of the realm, the instruments of the King’sjustice,
charged with the duty of securing that His Majesty’s
Government and all other authorities and persons act
within the law as it in fact exists at any given time.

His Majesty’s Subjects and the Law of the Land

His Majesty’s subjects possess no guarantees of
freedom. The ‘rights of man’ are not guaranteed, nor
even mentioned anywhere in English constitutional law.
There being no written documentary Constitution, no
high-sounding declaration of the liberties of the in-
dividual exists. Various Constitutions have been pro-
mulgated in other countries which include the enuncia-
tion of noble principles of individual rights. But often
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these declarations have proved to be not worth the paper
on which they are printed, for sometimes it is not
difficult to bring about the suspension of written Consti-
tutions, and of the ‘guaranteed’ liberties along with them.

His Majesty’s subjects are in theory therefore in a
disadvantageous position compared with the citizens
who live under a written Constitution of this kind, but
in practice they are far better off. The secret of English
liberty rests on the fact that any subject is entirely free
to do what he likes and to say what he likes, provided
only that he does not thereby break the law as it exists
at any time. If his frecedoms arc infringed, he has his
remedies in the ordinary law of the land as enforced in
the courts. He cannot be deprived of any of his liberties
or of his remedies, except by Act of Parliament.

He is personally free, because detention is legally
Jjustifiable on only a very few well-defined grounds, e.g.
on a criminal charge, whilst serving a sentence after
conviction, on certifiable lunacy, by the exercise of
parental (but not marital) authority. If he is detained
on other than lawful grounds, he has his remedies: he
may, in certain circumstances, resort to self-help and
resist with violence; he may prosccute for assault, or
take proceedings for wrongful arrest (against the police
as well as other persons) ; he may obtain a writ of Habeas
Corpus against his detainer.

He enjoys freedom of property, within the limits of the
law. Trespass or conversion of property are civil wrongs,
and if malicious may be criminal also. If the citizen’s
property is disturbed or invaded by other than lawfully
constituted authority, he has his remedies in the courts.

He is free to say what he likes about anything or any-
body, and can make the rudest remarks about His
Majesty’s Government, subject simply to the existing
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laws of defamation (slander and libel), and to the very
rarely invoked laws relating to blasphemy, obscenity,
sedition, and incitement to mutiny.

His right to hold public mectings is merely the right
of individuals to do and say what they like, subject to
the general law of the land. It is a statutory offence to
prevent the transaction of business at a lawful public
meeting, and a public meecting is unlawful only if it
sceks to effect a purpose which would be unlawful for an
individual to effcct, except that conspiracy of two or
more persons to effect an unlawful purpose is an aggra-
vation and is in itself a criminal offence.

A public meeting may trespass, commit a nuisance, or
utter defamatory words, and consequently its participants
may be liable under the law relating to those offences,
and if a breach of the peace is apprehended, the meeting
is an unlawful assembly, can be lawfully dispersed, and
its participants are guilty of a misdemeanour. If an
unlawful asscmbly takes some actual step towards
achieving its purpose, it degenerates into a rout, and may
incur heavier penalties. If it actually puts an unlawful
purpose into eflect, it becomes a riot, a misdemeanour
punishable by imprisonment, and if the unlawful purpose
is itsclf a felony, e.g. arson, the riot is felonious, and
incurs still hcavier penalties, and the force used to
disperse it may be greater. Continued participation in
a riot becomes in itself felonious, if the assembly fails to
disperse within one hour afier a magistrate has read the
proclamation under the Riot Act of 1714, and thereby
ordered twelve or morc persons assembled together to
the disturbance of ithe public peace to disperse.

The frecdoms of the individual thus remain extensive,
and are practically unlimited in respect of the expression
of political and religious opinion. Minorities are free to
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become majorities, by persuasion, if they can. Freedom
of this kind is the life-blood of the Constitution. By 1t the
Constitution has grown and become what it is, and could
not survive without its perpetually reinvigorating stream.

His Majesty’s subjects have duties as well as rights.
It is the duty of every citizen to assist in quelling dis-
order, if called upon to do so by any lawfully constituted
authority, e.g. a police constable.

Every subject owes allegiance to the Crown, and so
does every alien, other than an enemy alien interned as
a civilian or confined as a prisoner of war, whilst resident
in His Majesty’s domains. Breach of allegiance is
treason, and punishable by decath. It is treason to
compass or imagine the death of the King, or Queen, or
the King’s eldest son and heir, if accompanied by an
overt act; or to encompass bodily harm or imprison-
ment to the King; it is treason to levy war against the
King within the realm, to adhere to the King’s enemies,
giving them aid or comfort within the realm or else-
where.l It is misprision of treason to fail to report
treason to a properly constituted authority, and it is
treason-felony to compass or devise to depose the Xing,
or to levy war to make him change his counsels or to
overawe either House of Parliament, or to incite foreigners
to invade the realm or any of His Majesty’s domains,
in either case punishable by imprisonment.

His Majesty’s subjects enjoy great privileges, and are
fortunate among mankind, the great bulk of whom are
in a very different position. It is fitting thai the betrayer
of his duty, the traitor, or, by ancient usage, the perfidus,
should render account and pay his forfeit.

1 The law of treasopstWag & ct strengthened in certain
particulars by the zf{&gﬁ;mqf 1940, intended to be
temporary.



CHAPTER 2
THE MEDIEVAL FOUNDATIONS

Tue most fundamental institutions and many of the
basic assumptions of the English Constitution are very
ancient, and are medieval in origin. The monarchy
spans the whole of English history; the principal insti-
tutions of central government, including parliament,
were both royal and medieval in origination ; the basic
notions of the duty of the subjects to participate in
government, and of the overriding supremacy of the law,
if not exactly royal in origin, were characteristic features
of the medieval polity from a very carly date.

The contributions of modern times to the Constitution
have in the main iaken the form of building on medieval
foundations, and of modifying the relations between
various parts of those foundations, rather than of
original creation. Naturally, these modern developments
have altered the actual scheme of government almost
out of recognition. It could be argued that the consti-
tutional history of England is essentially a sequence of
different Constitutions rather than ome continuous
history. There would be truth in such an argument, but
the fact is that cach of thosc historic Constitutions has
merged imperceptibly into the one following, and the
difficulty would be to determine at what point to draw
the line between the periods in the sequence. All
historical periods flow into cach other in a remorseless
stream, defying and frustrating the neat classifications
and generalizations of historians. Much of the past is
ever-present; which is the same- thing as saying that
much of what secms to be modern’is really medicval.
In Western Europe, the Middle Ages were by far the
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most creative of all ages in the art of government; for
they created the basis of modem government out of
primeval ararchy. The modern ages have in fact
created Little; but they have adapied much.

English constitutional history, for all practical
purposes, begins with the Anglo-Saxon and Jutish
settlements in England in the fifth and sixth centuries
A.D. Needless to say, the island had been inhabited by
human beings for many thousands of vears before that,
but no one has succeeded in showing thar the immensely
long history of the Stone-Age men, or of the aboriginal
Britons, or the four hundred vears of Roman Britain had
any permanent effect, or indeed any effect at all upon the
course of English history in the governmental or consti-
tutional sphere. Naturally, in some highly important
respects, in the compeosition of the population above all,
and possibly in some aspects of rural economy, tcpo-
graphy, and the like, the remote past bas its effects
upon all subsequent history, but matters of this kind do
not concern us in this discussion.

It is true that the Jutes and Anglo-Saxons who settled
in what later came to be known as England did not drop
down from heaven upon the place beneath. They had
had a long history behind them, and some sort of
governmental arrangements of a tribal variety in those
parts of N.W. Germany from which they migrated, and
it cannot be doubted that that history profoundly
affected all the later history of England. The difficulty
is that we know next to nothing of that history. What we
do know of it comes mainly from the bricf, alien, and
none too reliable accounts written up for their own good
purposes by Julius Caesar and by Tacitus five hundred
and three hundred and fifty years respectivcly before
the secttlement. For practical purposes, therefore,
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English Constitutional History, as a subject for study,
although not in reality, begins with the Anglo-Saxons
and Jutes after the settlement, and it begins in England.

The Origins of Central Government

The foundations of central government in England
were laid during the medieval period, well before the
end of the fifteenth century, Modern constitutional
history is taken up with little more than changes in the
balance of powers and principles among and within the
fundamental institutions of national government created
during the thousand years that clapsed from the time of
the settlement of the English until the end of what are
usually called the Middle Ages.

The great task of creating the foundations of central
government out of a confused welter of local diversities,
a task fundamental to all subsequent constitutional
development, and indeed to the existence and survival
of the nation itself, was the immortal achievement of the
medieval monarchy. The impelling motive of the most
constructive of these kings was, of course, primarily to
strengthen the power of the Crown, and, partly as a
result, to secure better governance for their realm. The
task was not casy to accowmplish; the beginnings of royal
power were rather feeble, and the resources and op-
portunities open to the Crown were for a long time very
limited. In the carlier medicval peried, up to the middie
of the thirteenth century, the monarchy had to contend
not so much with conscious political opposition as with
the force of unpropitious circumstances and the con-
servatism of ancient custom. The carly medieval period
did not provide an environment in which centralized
government could readily flourish. The forces of tribalism
and localism in general were very old and powerful, and
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died hard. Local custom, local power, and Iocal am-
bitions of all kinds formed the natural obstacles and
materials with which the monarchy had to contend, and
there was no centralizing impulse anywhere except that
emanating from the Crown, and in some degree from the
Church, mainly but not exclusively in ecclesiastical affairs.

It was during the course of the thirteenth century, in
the reign of Henry 111, that the Crown, almost for the
first time, had io contend with a different kind of
difficulty, the difficulty of conscious political opposition.
This opposition came from the only class in the com-
munity of any political initiative at that time—from the
ranks of the greater feudal baronage, who were by law
and custom vested with vast estates and important
governmental rights over the inhabitants of those estates.
But the extraordinary and indeed crucial fact about this
nascent political opposition was that the baronage who
opposed the king’s will had at no time the intention of
destroying or even of seriously modifying the structure of
the central government as such and of grasping at
independent power for themselves. By then, the insti-
tutions of central government were too well founded for
that; the creative efforts of some of the Anglo-Saxon
kings, and of such great rulers as William the Conqueror,
Henry I, and Henry II, and their ministers, were not to
be in vain. So far from wanting to destroy central
government, the baronial opposition of the thirteenth
century strove to control it, and to oblige the king to
pursue policies agreeable to them. All subsequent
constitutional struggles, from that day to this, have been
over the control and exercise of the powers of the central
government, not over the fundamentals of its existence.
England consequently escaped the unhappy experiences
of some continental countries, in which at times the
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very survival of central government itself was imperilled.

The polities which emerged from the Jutish and Anglo-
Saxon settlements in the later fifth and early sixth
centuries were kingdoms, and early English history
centred around the kingships. By the end of the sixth
century, at least ten separate kingdoms had come into
existence, and for some four hundred years the main
theme in political history was the struggle for supremacy
among these, or among the surviving, kingdoms. The
creation of a unified kingdom was a slow and arduouys
process, partly impeded, but in the end assisted by the
conquest of the eastern and north-eastern parts of the
country by the Danes, and also assisted in some degree,
after the Conversion, by the Church, the outlook and
aspirations of which were necessarily national rather
than tribal. The struggle betwcen Northumbria and
Mercia in the seventh century led to the supremacy of
Mercia under King Offa (757-96) in the latter half of
the eighth century. The next century saw the rise of
Wessex to paramountcy, and King Egbert of that House
(8o2-39) had some claims to a general overlordship of
England. The threat of a complete overrunning of the
country by the Danes, which developed in the later
ninth century, was checked by King Alfred (871-gg), the
greatest of Anglo-Saxon kings, who emerged as the
national leader and hero of the English. In the tenth
century, the able rulers of the House of Wessex became
in effect kings of the English part of the country, and
substantial progress was made with the absorption of the
Danish regions (Danelagh) into the framework of the
administrative system, although many parts of that area,
especially the more northern, retained their own Danish
legal customs for a long time to come. But the completion
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of this great task was prevented by the renewal of in-
vasion on a powerful scale from Scandinavia, and the
virtual conquest of the whole country by Sweyn and
Cnut in the early eleventh century. Political unification
came not from the House of Wessex, but from the Danes,
and Cnut (1017-35) was enabled to style himself king
of all England, and to rule with wisdom and ability
over a formally unified kingdom.

Cnut, in the early eleventh century, like William the
Conqueror half a century later, displayed statesmanlike
qualities of a high order, and necither of the two con-
querors sought to destroy the traditions and status
built up by their predecessors in the kingship. On the
contrary, both regarded themselves as the heirs of the
House of Wessex, and inheritors of whatever prestige
and powers were enjoyed by the old kings. So it came
about that there was no break, despite two conquests,
in the continuity of the monarchy, and the traditions
of the Anglo-Saxon kingship became permanently woven
into the texture of the English monarchy.

The old Anglo-Saxon monarchy was an institution
very different indeed from the immensely powerful,
dominant monarchy of the central Middle Ages, and
from any modern conception of kingship. The early
Anglo-Saxon kings were not supported by any extensive
legal rights nor armed with any very powerful weapons
for enforcing government. They were more potent in the
moral than the material sphere. The kings headed the
nation, embodied the tribal consciousness, and consti-
tuted living symbols of religious and even mystical
significance in the eyes of their people, at first in a purely
pagan, and later in a more Christian sense. They were
venerated as descendants of the ancient deities, but after
the Conversion, the possibility and progress of which
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depended in the early days entirely upon royal favour,
and after the general alliance between monarchy and the
Church (which has lasted with intermissions and in
different forms to this day), they received the blcssing
and the invaluable support of the Church. By the eighth
century, the descendants of Woden had become kings
‘by the grace of God’, and were crowned and anointed
by the Church, and took a coronation oath of great
imporiance as emphasizing the moral obligations of the
kingship. In origin, the kings must have been little
more than the successful leaders of fighting immigrants,
but from a very early date the duties of kingship became
idealized. The king was regarded as having the duties
of defending his people, of upholding the law, and of
doing justice. The office of king, possibly purely elective
in the carliest times, became hereditary within the royal
family, although an elective element remained, enabling
a choice to be made between suitable and less suitable
candidates from among the members of the family.

The old English king was not the source of law, even
though it was his duty to enforce it as far as he could—
which was often not very far. Law was tribal custom,
or folkright, to which the king was subordinate in every
respect, as any other member of the folk. He might,
and on occasion did, find it nccessary to declare, with
the express or tacit assent of the ‘wise men’ of his realm
(the wilan), what the law was on certain points, and
even to commit such declarations to writing. Several of
the kings, from the time of Ethelbert of Kent (¢c. 601-4),
promulgated laws (dooms) which have survived, but there
was very little law-making in a formal sense in the early
Middle Ages, and it is very doubtful whether the notion
of legislation existed at all. Certainly the king was not
regarded in any sense as an arbitrary law-giver. The
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law was essentially impersonal in origin, and resided in
ancient custom and the communal mind of the folk. The
courts of law were not as yet the king’s courts, but were
folkmoots in which the law was pronounced and
Jjudgements reached, not by royal judges or officials, but
by the freemen of the vicinity acting as the suitors or
doomsmen of the moot. The king’s part was but to try
to enforce the law and judgements of the moots, to use
such poor resources as he had on the side of justice, and
to suppress violence too great for others to deal with,
The basic concept of Anglo-Saxon law, derived from
very ancient Germanic custom, was that of the rights of
the freeman, as enshrined in the law of the folk (folkright).
Social inequality was the rule from the very earliest
times for which we have any evidence. The freemen were
not all cqual in status, and in most regions, especially
in the more southern, a nobility by birth existed; below
the freemen in the social scale came semi-freemen, and
evenslaves or rightless men. But the characteristic which
proved to be of permanent and fundamental importance
in history was the strong position accorded by immemorial
custom to the common free man, the lawful man, as he
came to be called in later times. That position might,
and did deteriorate in the later Anglo-Saxon period,
when the freeman class became depressed by the force of
political and economic circumstances. Many men in the
cleventh century, whose ancestors had been fully free
within the limits of ancient custom, found themselves in
a position, not of freedom, but of serfdom, bound to the
land and bound to perform arduous labour services on the
land of a lord to whom they must needs look for protec-
tion and the means of livelihood. But the growth of
villeinage or serfdom in the later Anglo-Saxon period,
to be continued after the Norman Conguest, never
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destroyed the concept of the rights and duties of the free-
man, the notion of the law-worthy or lawful man, fit
for the responsibilities and duties of what we should call
citizenship, able and willing to co-operate in the manifold
and ever-growing tasks of good government. The king’s
government was to find it very useful to place many
arduous duties upon the lawful men, and indeed only with
their assistance was it possible for the Crown to make a
government work at all, In timc it was from this class, or
at least from sections of it, that the Crown was to exact
much responsibility in the administration of justice; in
time representatives of it were Lo be summoned to partici-
pate in the government at the centre, to meet the king’s
council in parliament. That was in the distant future,
but the fundamental assumption of the trustworthiness
of the lawful free man was Anglo-Saxon in origin, and
was part and parcel of ancient Germanic custom.

In the earliest times, the rights of the freeman were
closely bound up with the notion of kindred, of the
blood-tie as the fundamental bond between men, and
therefore as the basis of legal rights and duties. Very
likely the earliest social and therefore political units were
kins ; the earliest form of criminal law enforcement was
certainly based upon the principles of blood-feud, and
crimes against the person were matters for settlement
between the kindred concerned. It was to his kin that a
man looked for the support and testimony required by
custom to make him reputable and law-worthy in the
folkmoots. How far these notions were carried in early
Anglo Saxon times is still the subject of much learned
‘controversy. That they were not carried to their logical
conclusion, and that they were not at any time after the
settlement the only notions opecrative in the early
kingdoms, seems to be certain. The undoubted existence

F
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of monarchy from the earliest davs of writes record—
and indeed earlisr—mnust fave bad some modifying
effect upon any aboriginzi aociery bezs=d simply upon
kinship, and from quite an eazly dziz we know that
social and legal bords other than the 1iz =€ kindred were
operative. The startiing pheromenon of churchmen with
no kin or tie was something undreamt of in the folkright
of pagan times, and it is significant tha: the first clause of
the earliest known roval declaraten of 12w by Ethelbert
of Kent, ¢. 6o1—4y attempis to fit ke clergy into the
scheme of customary rights. Furthermore, as time went
on, many men who for one reason or another moved
away from their original environments and sought their
fortunes clsewhere, in the service of greater men, of the
king, or gtherwise, could not depend on tles of kindred
to make them law-worthy and reputable. But for the
purposes of law and order it was esseniial that every
freeman should have somebody to support him and to
swear for him in court if the need arose, and to be
responsible for his good behavour, and so it came about
that such men were required, sometimes by royal
ordinance, to find somecne of good repute and respecta-
bility to stand towards them and to act for them in law
as if they were of their kin. In this, and other ways, the
relationship of lord and man came into being, and it was
to flourish considerably in the centuries to follow. More-
over, as time passed, the basic tie of kinship receded into
the background, and legal and social bonds became
territorialized. A man’s neighbours came to take the
place of kindred in a number of ways. The lawful men
of the neighbourhood came to be charged with many
legal responsibilities and duties, and the time was to
come, after the Norman Conquest, when the sworn
testimony of the neighbourhood, the verdict of the
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countryside, would be of the utmost importance not only
in the administration of justice, but in the carrying out
of the king’s government in the country generally.

During the century or so before the Norman Conquest,
the old English monarchy did succeed in making a good
deal of progress towards the better realization of the
ideals of governance, which then meant little beyond the
better enforcement of law and order. The way was long
and arduous, for violence on all sides was habitual ; the
difficulties of suppressing it very great. But the monarchy
succeeded to by William the Conqueror in 1066 was a
very much more effective institution than it had been in
the earlier days, even though Edward the Confessor
himself attained no great distinction or success as a ruler,
and Harold, the last of the old English kings, had no
time vouchsafed to him to carry on the traditions.

The remarkable process whereby the great de-
partments of state were evolved out of the king’s own
Household began long before the Norman Conquest. If
central institutions of government were to develop at all,
there was indeed no source from which they could have
sprung, except from among the king’s intimates and
servants of his Household, from the king’s permanent
court. The process of development was a very slow one,
impelled only by the gradual expansion of the powers
and scope of royal government, and by the growing need
for the king to be assisted in the tasks of government by
reliable men who could understand what they were
doing and who would seek above all to carry out the
king’s will. The origins of the executive and of the civil
service (the two were of course indistinguishable until
notions of ministerial responsibility to someone other
than the king developed in the seventeenth century) are
to be found in the Households of the Anglo-Saxon kings.
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That this process must have gone far long before the
Norman Conquest cannot be doubted, for no king
could have discharged even the modest functions expected
of him in those days without the aid of intimates and
servants, especially when he himself, like nearly all his
lay contemporaries, could neither read nor write. He
could call upon the counsel of his witan, the wise and
great men of his realm, to assist him in deciding matters
of great moment and in formulating policy, but this
could only be on occasions and at long intervals. The
daily tasks of government could not wait upon periodical
assemblies of the wise and the great in those days, any
more than they can now. The king must needs rely
extensively upon the intimates and servants who were
always with him. We do not know very much about the
processes or organization of the centre of the king’s
government in the Anglo-Saxon period. It is, however,
certain that the rudiments, and indeed more than the
rudiments of a secretariat existed in the royal Household
long before the Norman Conquest. The clerics who had
a place in the king’s hall, and wrote up a long stream of
royal charters and writs, at first in the vernacular, later
and more usually in Latin, supervised by an officer who
may have been called the Chancellor even before the
Congquest and certainly was soon after it, were the proto-
types of His Majesty’s civil servants. Whether or not the
name of Chancellor existed before the Norman Conquest,
the nucleus of the future Chancery certainly existed, and
used a king’s seal (later to be the Great Seal) to authen-
ticate its documents. Other domestic officials, such as
the chamberlains of the king’s Bedchamber, in which
the royal treasures and cash were habitually kept, were
laying the foundations of another department destined
to have a great future before it—the Treasury.
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It was also very necessary for the king to procure
reliable links between himself and the localities far and
wide; otherwise no royal government could make itself
felt in the country at large. The king acquired these
links by creating in effect a new class in the community,
the class known as thegns, who eventually came to be, in
their higher ranks at least, a new nobility, not by blood,
but by virtue of office and service to the king, and who
in time, in consequence of being rewarded for service
by the grant of lands, became a landed, but hardly an
hereditary aristocracy. In origin the king’s men, these
thegns, tended to become local magnates. But, by and
large, from the eighth century at least, the king was well
served by this class of servant, not only at the centre, in
all kinds of duties in his court, but also in the localities.
Through them the king kept in constant touch with local
affairs; through them the royal commands were com-
municated to royal officers resident in the shires; they
delivered the king’s charters and writs, and acted gener-
ally as the agents of the king’s will to enforce law and
order over the kingdom,

By thesc and other means the later Anglo-Saxon
monarchs were able to engage in a great deal of adminis-
trative activity, directed mainly to the ever-present
problems of law-cnforcement. Moreover, the framework
of local administration, which remained the essential
structure of government throughout the Middle Ages, in
some degree for much longer, and in part up to the
present day, came into being. The units of the shire and
hundred, basic for administrative, fiscal, and judicial
purposcs for many centuries, were Anglo-Saxon in origin,
and in part at least, of royal creation, and if not of royal
creation, came to be used to the full by the Crown for
government purposes. The question of the origins of the
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shire and hundred (and their respective courts) is too
complicated to pursue here, but the vital thing was that
long before the Norman Conquest, the Crown had learnt
to use the shire and shire court, the hundred and hundred
court, and the still smaller unit of the vill (roughly the
village community) for many purposes of government,
law-enforcement, and justice. Through these channels
the royal will could in some degree be made effective
far and wide.

But naturally the king’s will could be applied only
within the narrow spheres delimited for him by law and
custom, and although law and custom might, and did,
change, it was a slow progress. The king’s sphere of
action was primarily to maintain the law, not to alter
it (and, of course, to defend his people). There was still
little or no idea of law-giving or legislation. Law might
occasionally be declared (and doubtless be modified in
the process) by the king, with the express or tacit assent
of the wise men, but there was very little even of this in
the later Anglo-Saxon period. There are, however,
signs that the king did acquire a larger place in the scheme
of law and justice during this period. He did, for example,
get a hold over what was then the most powerful available
weapon for law-enforcement—the procedure of out-
lawry, whereby a2 man was cast out of the protection of
the law, and exposed to the tender mercies of anyone’s
man-hunt. It was a fearsome and brutal means of
encouraging respect for the law among a mostly brutal
and violent folk, and might be used for political as well
as judicial ends. Cnut acquired the sole right of in-
lawing outlaws.

Further, the effective powers of the king to command
obedience were enhanced in the tenth century by the
development of recognized pecuniary penalties for
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failure to obey the king’s express order or ban. By these
and other means, the king gained a greater effectiveness,
and also greater responsibility for the enforcement of
law and order, and more and more it was to the king’s
authority rather than to that of the ancient folkmoots that
the people tended to look for enforcing justice. The origins
of the notion of the king’s peacc are obscure and con-
troversial, but that the notion had its influence before
the Anglo-Saxon period was over cannot be doubted,
and it was o have a great future before it. The first
beginnings appeared of the idea that crime might be an
offence against the king, rather than a mere private
wrong. In short, the seeds of the mighty growth of the
king’s justice, in lime to absorb all other sources of
justice, were already sown.

The powers and the rudiments of central government
to which the Norman kings succeeded were thus far from
insignificant, and they brought with them the added
prestige and potentialities of conquerors, as well as the
standing and legal position of feudal overlords; above
all, they brought also a tenacious will and an immense
zest and ambition for power. William the Conqueror
and some at least of his successors, moreover, displayed
in a remarkable degree qualities of statesmanship and
administrative ability.

The period from the Conquest to the death of Henry II
(118g), if not indeed to that of Richard I (119g), can in
some measure be regarded as a distinct and continuous
phase in constitutional development, interrupted only
by the usurpation and temporary breakdown of effective
royal government during the time of Stephen (1135-54).
This phase went far to dclecrmine that a strong and
efficacious, and ever-expanding, royal government was
going to be maintained, and that royal justice was going
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in the long run to triumph over all rival secular juris-
dictions. By the end of Henry II’s reign, the foundations
of central government had been so firmly laid that there-
after they were never seriously shaken. This result was
achieved by the Crown and its able servants, with the
co-operation of many men who did not wish, or did not
dare, to disobey the king’s commands, and was achieved
despite the, in some respects, unfavourable environment
offered by the general feudalization of the community
after the Norman Conquest.

Generalizations about feudalism (like most genera-
lizations) are always false in some degree, because the
‘feudal system’ was essentially an unsystematic agglomer-
ation of particular and diverse contracts and local
customs, primarily concerned with individual rights of
land tenure, which would not be of any great interest to
constitutional historians at all, if it were not for the
circumstance that certain, or rather uncertain govern-
mental rights and duties were inextricably bound up with
feudal land tenure, and determined part of the con-
ditions under which the monarchy fought its way to an
overmastering Crown.,

The essence of the whole ‘system’ was the principle
of the hereditary tenure of land upon conditions of
service of one kind or anoiher. This was a principle
which was not apparent in Anglo-Saxon society, and it
is a mistake to suppose that genuine feudalism existed in
England before the Norman Conquest. The notions of
feudal contract and its many implications were imported
by the Norman Conquerors, who had long been familiar
with such ideas and customs in the duchy of Normandy, ,
and indeed they were common to Western Europe at the
time. It is true that some features of Anglo-Saxon
society at the time of the Conquest must have seemed to
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the Normans to be rather barbarous and vague imita-
tions of their own more mature and precise conceptions
of how things should be done, but none the less the
structure of society was radically changed soon after the
Conquest. The Conqueror assumed all the land to be
forfeit, and regarded himself as being in a position to
grant rights over any part of it not retained in his own
hands—on conditions. No Anglo-Saxon king had con-
sidered himself to be in such a position.

Broadly speaking, in due course after the Conquest
most of the land came to be parcelled out, in large or
small pieces, to grantees in perpetual hereditary succes-
sion on conditions of service. These conditions were of
different kinds, carrying different implications, and of
varying degrees of respectability and importance. Con-
ditions ranging from the purely honorific to the menial
were devised ; the Church might be granted tenure on
the spiritual conditions of prayer for the soul of the
grantor. But thc most important among conditions of
tenure was military service. The Conqueror granted to
his principal supporters and companions in conquest
large areas of land on condition that they brought him
a specified number of knights duly equipped for military
operations when required to do so. These grantees,
holding their lands directly of the king as their overlord,
the king’s vassals or tenants-in-chief, whether laymen or
ecclesiastics, inevitably contained within their ranks the
great and powerful men of the realm, the men with whom
the king had to reckon in his counsels, whose support or
opposition might make all the difference between the
practicable and the impracticable in government. No
other class of laymen could dare to resist the king’s will.

The tenants-in-chief, in order to be able to produce
their quota of knights and to provide for the cultivation
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of the lands which they proposed to retain in their own
hands for their own maintenance, naturally in their turn
granted out rights to parts of their holding to other men
(sub-tenants or -vassals) who then held of them on
conditions; some on condition of military service when
required, others on condition of various ‘civilian’ services;
many of these sub-tenants would find it necessary to
repeat the process and create further holdings from
themselves. At the bottom of the scale, wherein the bulk
of the population eventually found themselves, too low
in the scheme of things to be the subjects of formal
contracts or grants, came the serfs, the unfree, the
rightless and landless men, who for one reason or another
found themselves dependent on the freemen, great or
small, who, in return for labour services on their own
domains, would provide them with a hovel, the use of a
bit of land for their support, and the rudiments of
subsistence.

Many of the rights and duties which the moderns
regard as being public and governmental in character
were regarded in the feudal age as appertinent to land
tenure, and therefore as part of the private rights and
duties acquired by individual tenants by virtue merely
of tenure. The feudal contract between lord and vassal
implied more than simply occasional knight service. It
implied also the duty of giving counsel to the lord; of
paying suit at, and sharing in the judgements of, the
lord’s court held for the adjudication of disputes among
vassals in the light of feudal law and custom; of giving
him financial aid on certain customary occasions and at
other times in case of nced ; of paying him homage and
swearing fealty to him, as well as implying various other
obligations. An exicnsive network of mutual obligations
and duties spread over and penetrated all or nearly all
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branches of society, and this far-reaching scheme of
contractual relationships, apart altogether from the
intrinsic rules and customs, necessarily had a profound
influence upon, and set part at least of the stage for, all
subsequent constitutional development. Society, in spite
of much diversity of custom in detail, became decidedly
more closely knit than it had ever been in the past; the
ties and mutual obligations betwcen men became more
clearly apparent and more capable of legal definition,
On the one hand, a strong element of contractual and
therefore mutual obligation entered into men’s ideas of
government ; and, on the other hand, a further tincture
of legalism was added to mental attitudes in general.
Both features were to be of permanent importance.

It is often supposed that feudalization meant a
weakening and hampering of the growth of central
government. It is true that feudalism can only emerge
where central government is weak—too weak to afford
an adequate degree of protection and support to the
individual in his struggle for existence and security—
and that feudalism in one form or another always does
develop where such conditions occur. Where central
government is insufficiently effective to give protection
against lawlessness and rapine, the ordinary folk will
always gravitate around men, who, for whatever reason,
arc in fact able to excrcise a local power and to offer
some protection from the wrong-doings of others. All
that the ordinary person has to offer to the powerful
individual in exchange for protection is personal service
of one kind or another. A relationship of lord and man
is set up, and mutual obligations are entered into. The
phenomenon is natural and inevitable in the circum-
stances, and although it is a sign of weakness in the
central government, it is not necessarily hostile to its
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existence and further development. On the contrary, it
may, as being the only possible alternative to utter chaos
and anarchy, provide the essential breathing space, and
preserve the rudiments of law and social organization,
without which the central government could not retain
its foothold. On the other hand, in a feudal age the
power and ambitions of the local magnates may become
so great and so overweening that the national govern-
ment is strangled, and unable to maintain itself and
find means for expansion.

In England it was the former rather than the latter of .
these possibilities that was realized in practice; on the
Continent generally it was the latter rather than the
former. In England, the organic growth of the central
royal power never became stifled by the alternative
power of the great feudatory magnates. There were,
indeed, times when the story might have had a different
ending, but in the main the growth of royal power was
continuous, with the result that it was not central
government, but feudalism itself which disappeared, at
a date much earlier than it did in many countries in
Europe. The unhappy consequences of this disparity of
development are still with us, and no one can tell whether
some of these consequences ever will be effaced.

In a sense, the rights and duties acquired by William
the Conqueror and his successors in their capacities as
feudal overlords represented an important supplementa-
tion of those they inherited from the Anglo-Saxon king-
ship. From the Conquest, the monarchs were not only
kings of the English, but also heads of the feudal hier-
archy, the universal landlords, to whom many important
duties were unquestionably owed by the greatest and
most powerful men in the realm., The consequent
duality in the position of the monarchy coloured and
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conditioned the course of hisiory for at least 400 years.
The monarchy had two strings to its bow, and could
use the one to strengthen the other, according to
circumstances.

The monarchy, in spite of the, in some respects,
hampering effects of feudal custom, serious departures
from which might, and on occasion did, evoke violent
but not necessarily unlawful resistance, got a good deal
out of feudalism to strengthen its hands. The possibility
of turning feudal forces to the advantage rather than to
the disadvantage of the Crown was assured by the
circumstance that in England (always the least theoreti-
cally minded of countries) feudal conceptions were never
pushed to their logical conclusions.

The Anglo-Norman kings, in addition to obtaining
the revenues of the great estates which they retained in
their own hands, got many advantages out of feudalism.
They got the counsel of their tenants-in-chief, an army,
all kinds of services, important pecuniary and other
profits, and they got, through homage and fealty, the
allegiance of the most important, and, in time, of many
less important men of the realm.

Just as any feudal lord or baron had the right to the
counsel of his sub-vassals, so the king could call upon the
advice and secure the assent of his tenants-in-chief. He
could summon whom he would from among his tenants-
in-chief, great or small, to meet him—and such of his
officials as he might select—to discuss the affairs of the
realm, to commit them in advance to policy, to partici-
pate with him in judicial decisions, and if necessary to
share in declarations of law. In time, the greater men
came to assert a right to do these things, and thereby to
exert pressure upon the king. But in the early days
service of this kind was a duty rather than a right. The



88 ENGLISH CONSTITUTIONAL HISTORY

periodic meetings of the king with his tenants-in-chief
constituted enlargements of the king’s permanent court,
the Curia Regis of the eleventh and twelfth centuries, at
its most solemn and impressive level; meetings of this
kind came to be known as great councils in the thirteenth
century, and these were to be the nuclei of the future
parliaments, and the direct ancestors of the House of
Lords.

The provision of an army of knights was the raison
d’étre of tenure by military service. The army so pro-
vided was not perhaps a very mobile or very numerous
force (probably the maximum number of knights
obtainable through it never exceeded five thousand); it
was difficult to employ for more than the customary
forty days at a time, and of doubtful utility for service
abroad. But once mobilized, it did provide for the king's
use a force greater than anything likely to be put into
the field against him, at any rate within the realm. Nor
was military service the only tenure useful to the king in
his royal capacity. All sorts of services could be and were
got from other conditions of tenure ; services honorific,
domestic, and menial ; arms and munitions of war were
supplicd to the king as conditions of tenure.

From the lands retained in his own hands, the royal
demesne lands, the king obtained substantial hereditary
revenues, out of which he was expected to meet the
expenses of government generally, but which were, of
course, outside of any control and independent of any-
one’s grant; herein lay one of the most important
reasons why it was to prove so difficult to impose any
enduring control over the king’s government later on;
the later parliament could not exercise any effective power
of the purse until the time came when the hereditary
revenues of the Crown no longer sufficed for the ordinary,
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as distinct from the cxtraordinary, expenses of govern-
ment. In addition, the feudal king got financial aids from
his tenants-in-chief, and could recover lands previously
granted out in the event of the grantee’s having no heirs,
or of treason or felony commitied by the grantee. The
ceremonies of homage and fealty provided a legal and
moral bond between the king and his tenants, and in
time the oath of fealty came to be cxacted from others
than tenants-in-chief, and closcr ties were knit between
king and subjects.

Feudal conceptions were not, in England, ever carried
to the exireme. The king’s court was never completely
feudalized ; the king could summon to it whom he would,
and in time—and in a sense—he could and did summon
to it knights of the shire and burgesscs of the cities and
boroughs regardless of tenurial questions, and by force
of royal command alone. Judicature was never confined
to feudal courts: the old communal courts of shire and
hundred continued to function, and were to provide a
stepping-stone for a vast expansion of royal justice. The
raising of revenue was ncver restricted merely to feudal
aids, even though the need for consent tofeudal aids other
than customary ones is the origin of modern principle of
taxation. The retention of the old dircct tax on land—the
Danegeld originally imposed before the Conquest as a
means of buying off the Danes—kept the door open for
the occasional imposition of non-feudal, national taxa-
tion, which by the end of the twelfth century came to be
levied on movables rather than on land. The homage
paid by sub-vassals to their lords always reserved fidelity
to the king ; no one was bound to fight for his lord against
the lord king. Nor was knight service the only source of
military support upon which the king could rely in the
hour of need. In Anglo-Saxon times the duty of bearing
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arms had been obligatory upon 2zl freemen; service in
the npational militia (fyrd) was not abolished by the
Conqueror; on the contrary, it was preserved, and was
better defined and brought up to date by his successors.
This remarkable piece of statesmanship served the
monarchy well; the king could and on occasion did
mobilize the national militia against invaders and, above
all, against refractory feudal barons. The militia was a
trump card in the hands of the monarchy.

In short, feudalism did not present insuperable
obstacles to the expansion of royal and central govern-
ment. Within fifty years of the Conquest, during the reign
of Henry I (1100-35), a constructive period, an era of
distinct progress in government, set in. Not very much
evidence of it survives, for his reign was followed by that
of Stephen, during which the Crown was temporarily
overshadowed by civil war and by the disintegrating
influences of feudal anarchy at its worst. But there is
good reason to supposc that much of the permanently
important development during the grcat reign of Henry
I (1154-89) had been anticipated under his grand-
father, Henry 1.

By the end of Henry II's reign, the foundations of
central government had been so firmly laid that they
were never thereafter seriously threatened or even shaken.
The work of Henry II and his advisers proved in the
long, run to be decisive. Not only were the institutions of
central government much improved, but, in addition,
ways and means had becn found for a vast and steady
increase in the power of the Crown in the sphere always
fundamental to good govcrnment, and then as now of
paramount urgency and interest to the people at large—
the sphere of justice.

By 118g, the development of departments and officers
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‘of state’ from out of the Household had been carried
very much further. The Chancery and the Exchequer
had acquired a clear identity and distinct functions of
their own., The Chancery was the royal secretariat with
a multitude of duties, and its head, the Chancellor, had
become an officer of high status and dignity (often
rewarded for his services by being given a bishopric
through royal influence), and although emphatically the
king’s servant, was gradually acquiring the standing of a
great officer of state, of semi-ministerial quality. The
Exchequer had become a regular, well-organized
financial department, with a mature and elaborate
system of financial administration and audit, revealed in
detail in the first treatise on public administration, the
famous Dialogue of the Exchequer, written by one of the
department’s creators, about 1177. In the Chancery
and the Exchequer, Henry II and his successors possessed
highly skilled instruments of government.
Specialization of function in the Curiz Regis had not
only produced efficient secretarial and financial de-
partments, but was also producing the beginnings of an
expert royal judiciary. About 1178, Henry II is known
to have appointed five members of his Guria to specialize
in the hearing of pleas beiween subject and subject, and
the foundation was thus laid of the first permanent central
court of justice, later to be called the Court of Common
Pleas; matters of particular difficulty were still to be
referred to the king and other members of the general
Curia and settled in the presence of the king (coram rege).
Later on, when the king personally took less part in
judicature, another permanent court emerged, dealing
especially with the pleas of the Crown, theoretically and
nominally coram rege, but actually in a court which in
time came to be known as the King’s Bench. Moreover,
G
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Henry II carried much further a practice occasionally
adopted by some of his predecessors by more frequently
and regularly sending out justices from his Curia to hold
in effect local sessions of the king’s court in the shire
court. These justices itinerant started the circuits of
royal justice which have been carried on, with [ittle
intermission, from that day to this.

The monarchy, it might be said, had entered into
active competition with many old-established rivals for
the supply of a desirable commodity in great demand—
justice. For in the localities there were many different
purveyors of justice, who, in the main, had hitherto
sufficed for the dispensation of both criminal and civil
justice. The old communal courts of shire and hundred
were still excrcising their ancient criminal and other
customary jurisdictions; hundredal jurisdiction, as well
as other species of judicature, had often come to be vested
in private hands, in theory by specific royal grant, even
long before the Norman Conquest; every feudal lord,
by virtue of tenure, had a court for the settlement of
feudal disputes among his tenants, and every lord of a
manor—and in theory there was scarcely any part of
the land not comprised within a manor—applied the
custom of the manor in his manorial court.

There was little possibility, therefore, of royal justice
making much headway among this forest of jurisdic-
tions, unless it could provide litigants with a better and
more acceptable article than could be got elsewhere. But
the Grown did succeed in doing so, and did it largely by
creating a far better judicial procedure and by ensuring
a more manifest justice than any of its rivals could do.
The time was to come when royal justice would monopo-
lize the market.

The most important of the procedures intraduced by
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the Crown was the sworn inquest of lawful men, the jury.
Reliance upon the sworn testimony of the neighbourhood
was not new at this time ; there was a long history behind
it. Possibly it was derived from the Romans through the
Franks, and it had been resorted to for certain purposes
by the Norman kings. The famous Doomsday Book
survey of the population and its resources had been
compiled on the basis of sworn inquests, and the same
method had occasionally been used for judicial purposes.
Now the method was used more regularly, and made
available, partly for administrative inquiries, partly for
civil litigation before the king’s justices, and partly for
the purpose of geiting suspected criminals into the
clutches of the royal officers.

The king’s justices itincrant were often commissioned
to inquire into every aspect of local government of
interest to the king, into the conduct of the sheriffs, and
into grievances of all kinds. The General Eyre, as this
kind of inquiry came to be called, was a most formidable
affair, and information about cvery detail was procured
from a sworn jury of the hundred, who had to answer, on
oath and under scvere penalties, all the searching
questions put to them by the justices. The recognito or
sworn inquest came to be the regular method adopted by
the government for getting information about almost
any matter. In the judicial sphere proper, the inquest
procedure was made available to litigants in disputes
concerning the possession of land, then inevitably the
principal theme of civil litigation. The facts of the matter
were established by the sworn testimony of twelve good
and lawful men of the neighbourhood, who were pre-
sumed to know the facts. This kind of procedure proved
to be far more popular than that of the feudal courts,
wherein justice could casily be denied, and wherein the
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issue was decided by reference to the ordeal of battle, by
a duel between the parties or their champions. The time
was to come when no man need answer for his land save
on a royal writ and by sworn inquest. It is not surprising
that the royal justices soon attracted to themselves a mass
of land litigation, nor that Henry II and his successors
sometimes adopted very high-handed methods of en-
couraging the process, for justitia est magrnum emolumentum
(justice is great profit). The profits of justice went to
swell the royal exchequer.

In criminal jurisdiction, the use of the jury did not as
yet extend beyond the presentment by sworn jurors of
suspected criminals to the king’s sheriffs, It is a doubtful
matter how far Henry II was innovating in using juries
for this purpose, for the origin of this—the modern grand
jury (abolished for nearly all purposes in 1933)~—may
have been a great deal earlier in fact than the famous
Assize of Clarendon of 1164, which certainly set out the
principle of the jury of presentment in writing. But
suspected criminals were not as yet tried by jury; trial
was still by the old methods of ordeal, as in Anglo-Saxon
days, although now in the presence of the king’s justices,
The jury of verdict did not come in until after the with-
drawal of the Church’s blessing on the ordeal in 1216.
For some time after that date nobody quite knew how to
try suspected criminals ; the ancient idea that the question
of guilt was a matter that could only be decided by divine
revelation in the ordeal died very hard. It was the
king’s justices, apparently without any specific guidance
from the government, who eventually hit on the notion
that if facts in general could be established by the sworn
testimony of twelve lawful men of the neighbourhood,
then the fact of guilt might as well be established in the
same way. From about the middle of the thirteenth
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cenfury, therefore, the jury of verdict or guilt, the
modern petty jury, came into existence, and developed
into the most famous of English legal institutions. The
king’s justices had scored a victory for common sense and
for the Crown, whose ultimate triumph in criminal
jurisdiction was thereby assured. In the time following,
to the king’s justices fell the great task of hammering out
the common law of England from the welter of diverse
local customs and usages. The common law was judge-
made, and not made merely by the arbitrary will of the
king. By a fortunate turn of events, although the judges
were necessarily the king’s judges, they were never
regarded by their masters as mere civil servants to do the
king’s bidding. As a distinct legal profession developed
in the course of the thirteenth and fourteenth centuries,
the king invariably selected his justices from among the
profession, and from nowhere else. The duty of the
judges thus came to be primarily to the law, not to the
will of the king, and they were charged with the duty of
maintaining the law, notwithstanding any command of
the king to the contrary. In consequence of this re-
markable piece of royal wisdom, the judicial bench never
became at any time the mere tool of the government,
even iflater on in the seveniecnth century there was to be
great danger of such a degeneration.

In these and other ways, the monarchy succeeded in
developing central government and opening up lines for
its further expansion to a degree undreamt of in the past,
There were to be many tests and trials ahead, but the
ground gained by the end of Henry II’s reign was never
lost. The first test came very soon after Henry IT’s death,
for during nearly all of his rcign Richard I (118g-gg)
was absent from the realm, either on Crusade, in
captivity, or pursuing his ambitions on the Continent.
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Notwithstanding the unprecedented length of the king’s
absence, his government was successfully carried on by
his officers, not indeed without some trouble with re-
fractory magnates, but at least without any breakdown
of the central government, His successor, John (rigg-
1216), inherited a strong engine of government which,
he being what he was, he soon found could be used, or
rather abused, to his personal profit, regardless of the
principles of justice and good government. A basic
constitutional problem at once arose: How could the
king be kept to the letter of the law? The best answer
which that generation could make to that question was
contained in the most famous of all historical documents
—in the Great Charter (Magna Carta).

The Great Charter is a disappointing document to those
who expect to find in it high-sounding principles and
general declarations. The conspiracy of Churchmen and
barons who by force of arms compelled King John to
cause the Great Seal to be affixed to the Charter at
Runnymede in June 1215, were not imbued with the
Rights of Man or the principles of Liberty, Equality, and
Fraternity, They were not concerned with theories of
any kind. All they wanted was to put a stop, if they
could, to the king’s playing ducks and drakes with feudal
custom and with certain parts of the other law of the land;
they wanted to get the king’s seal affixed to a declaration
of what the law was, or at any rate of what they thought
it ought to be, regarding a number of very specific points,
and they wanted 1o create machinery for compelling the
king to keep in future to what he had agreed.

Magna Caria is therefore primarily a feudal document
about feudal custom and the rights of tenants-in-chief,
but it is not exclusively such. John had lost the support
of all classes in the community, and all articulate classes
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participated in the rebellion in some degree. Lvery class
therefore got something out of the charter. The feudal
magnates and their vassals secured definition of some of
their rights; the Church got something out of it in its
struggle to be free of lay interference and to obey the
law of the Church ; freemen in general secured definition
of their rights in a number of important points; the cities
and boroughs got a confirmation of their privileges and
the concession of a few points of law of especial interest
to them; even the poor unfree serfs got a narrow but
useful measure of protection from at least utterly ruinous
exactions by the Crown, so long as they were not serfs on
the royal demesne, Some legal points of general interest
were also set down as part of the agreement—declarations
that were destined to be quoted against the Crown during
the great conflict of the seventeenth century in ways and
for purposes which would have been startling indeed to
the barons of Runnymede.

But to make solemn declarations was one thing. It
was quite another and a far more difficult thing to compel
the king and his officers to keep to what had been agreed.
What if the king broke the law, and repudiated or
ignored his promises? Who was to remedy such a situa-
tion as that, and how was it to be done?

The barons of the Charter were far from being
oblivious of these problems. Indeed, the problems were
as old as government itself. In theory, the king had
always been regarded as below the law, and the right to
resist a lawless monarch had always been recognized in
ancient Anglo-Saxon and Germanic custom generally.
By feudal custom, furthermore, a vassal who was ag-
grieved by breach of his contract had the right to defy and
coerce his lord. But it was in Magna Carla that for the
first time an attempt was made to record in the written



98 ENGLISH CONSTITUTIONAL HISTORY

public law the actual setting up of a regular piece of
constitutional machinery for coercing the king if he
broke the law as contained in the Charter. A com-
mittee of twenty-five barons was to be established and
authorized to wage war on the king (saving the royal
person) until he mended his ways if he infringed the
terms of the Charter.

Of course, this provision, if it had ever been operated
in practice, would have been disastrous. Legalized
rebellion i3 not a satisfactory method of obliging the
king’s government to respect the law. But in 1215 it was
the best method the barons could think of. The develop-
ment of less violent and more indirect and subtle methods
of obliging the king to keep to the law was to be a slow
and difficult process spread over the centuries to come;
in time the problem came to be closely bound up with a
still more difficult aspiration—the desire to compel the
government, not only to keep to the law, but also to keep
to policies within the law acceptable to the governed.
In the end the supremacy of the law had somehow to be
reconciled with the supremacy of the people. These
problems werc eventually to be solved by means and
methods beyond the imagination and experience of the
men who witnessed the Great Charter. But their efforts
were not to be in vain; without their enterprise, the
solution to the problems would have been infinitely more
difficult, and might never have come at all. The Great
Charter has its place in the prehistory of government by
consent.

The Struggle between King and Magnates for the Gonirol of
Central Government

Onc of the most remarkable features of the Great
Charter episode is the slight degree to which the barons
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sought to modify the machinery of central government
which had been built up by the Crown in the past. Itis
true that in one clause a deliberate effort was made to
prevent the Crown from using one of its most high-handed
means of diverting jurisdiction in land disputes from the
feudal courts to the royal courts, and that this provision
might have had the effect of very seriously impeding the
expansion of royal justice. But the king’s lawyers, and
the litigants who preferred royal justice, soon found ways
and means of evading the restriction, even if at the cost
of much technical complication, and there was to be no
serious obstacle to the steady development of royal justice,

The character of the Great Charter and the course of
history were profoundly modified by the premature
death of King John and the accession of a minor in the
year after Runnymede. The fact that nearly a quarter
of Henry III’s long reign (1216-72) was a period of
minority, during which the king’s government was
carried on by someone other than the king himself, was
of crucial importance. The government could only be
carried on by one representative or another of the
baronage, and it was carried on, in the main, with an
amazing degree of loyalty. The minority government
was inevitably confronted with a quandary. What, in
the new circumstances, was to be done with the Great
Charter? Some of the clauses intended to prescribe
methods of government were not so desirable now that
the baronage itself in effect constituted the government.
What of the baronial committee of resistance? Were the
baronage to coerce themselves or their own nominees?
The Charter had been extracted from King John by
force. Now it was reissued on behalf of Henry ITI—with
most of the constitutional clauses omitted, including
the resistance clause. What was left of it was almost, but
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by no means entirely, confined to matters of private law,
and, as such, it was to be reissued in definitive form in
1225, and reconfirmed many times, and eventually to be
enrolled on the statute book. From a document extorted
from a most unwilling king, it was transformed into an
incontestable part of the law of the land.

It would be reasonable to suppose that the experience
gained and the sweets of power enjoyed by the baronage
or by part of it during the minority of Henry III en-
couraged the growth of political consciousness and of
the notion that the king’s policy might perhaps be
controlled. However that may have been, Henry IIls
reign saw the rise of political opposition to the Crown,
the emergence of genuine constitutional conflict, and
before it was over, some reorientation of the direction in
which the central government was to travel in the future
occurred.

The period of Henry III’s personal rule (1227-58)
marked the zenith of the older style of medieval mon-
archy. The exercise of the will of the king in government
was never again to be quite so free and unfettered, or at
any rate so free and unfettered in so wide a sphere of
government. Henry III was an unfortunate monarch.
He inherited the great machinery of government created
by his ancestors; his advisers and capable officers
extended its scope and made it work with ruthless energy.
But Henry was not personally equal to his heritage; he
could not make the machine work for the general
advantage. He was dcficient in political sense and did
not understand the art of governing ; possibly he relied
too much on the advice of his alien relatives, some of
whom were able men, but who naturally could not fully
understand the forces and tendencics with which they
had to deal.
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We cannot enter here into the details of the Barons’
War of 1258-67. The constitutional aims of the barons
were only temporarily realized, but were not without
profound effects upon the course of development. On
the one hand, the Crown had sought before the civil war
began, to evade baronial control of policy by evolving
out of the recesses of the royal Household officials and
departments which for many purposes of government
might in effect supersede the great departments of state
whose heads, the Chancellor, the Treasurer, and others,
were by this time much more open to baronial influence,
and in whose nomination the baronage was beginning to
show an active interest. On the other hand, out of the
turmoil of the civil war emerged some expedients in the
art and craft of government, which, although minor
incidents then, were destined to have a great future
before them. The seeds of the future parliament were
scattered; some fell by the wayside; some on stony
ground ; some were devoured by the birds of the air.
The tender plant that took root was no perennial, nor
even a hardy annual; but for the forcing-house of the
king’s will, it would never have grown at all. But in time
it was to grow beyond the confines of the royal will, and
at last to become a mighty tree which overshadowed the
Crown itself; its roots were to penctrate into the very
sub-soil of the national life; its branches to overhang
cvery part of government. But naturally at that time no
one foresaw such things; all that could be seen then was
the acorn, and very few, if any, noticed that.

The means, or one of the means, whereby Henry III
and his advisers had hoped to stave off baronial influence
on the conduct of the government was to elevate the
Wardrobe of the Household into a position of importance
in the administration, so as to rival the Exchequer in
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its control of finance, and to compete with the Chancery
in general administration, thus reducing the practical
importance of the older departments, and keeping the
government more closely under the king’s personal
control.

‘This method of sustaining the royal will was carried
to very considerable lengths, and there was no one to
say that the king could not do as he liked in the matter,
It may have been unwise, but it was not in any way
illegal. It was not this practice in itself that bronght
baronial opposition to a head in 1258, although, no doubt,
in further divorcing the Crown from the support of any
class other than that of its own officials, it contributed to
the general result. If Henry III had attained any success
in his policies, foreign or otherwise, the story might have
been different, but he did not. In the upshot, he was
forced to face a temporarily united baronage, and to
agree to a radical re-casting of the form of government.
The Provisions of Oxford of 1258 in effect put the king-
ship into commission. A baronial committee of fifteen
members was to act as a standing organ of government,
and to carry on the administration in the king’s name.
The committee was to meet periodically a selection of the
baronage generally to discuss the affairs of the realm.
Baronial nominees were immediately installed in the
great offices of state.

The scheme duly came into operation; the Fifteen
initiated some important reforms in administration, and
corrected many evils in local affairs and punished the
misdeeds of royal and also baronial officials in the locali-
ties. Demands for reforms in private law and administra-
tion made by the sub-vassal class, the lesser feudatories,
were met (Provisions of Westminster, 1259). But the
new Constitution did not last, It was all very well to
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recall the good old days of the minority, but Henry III
was no longer a boy to be kept in leading strings. He
may have been a fool, but he was a good wriggler, and
he soon wriggled out of the Provisions of Oxford. From
the Papacy he secured absolution from his promises, and
the arbitration of St. Louis IX of Francc was in his
favour (Mise of Amiens, 1264). In the meantime, the
scheme had already collapsed because of dissensions
among the barons themselves, and Henry III was adept
at playing one faction off against the other. One section,
however, headed by Simon de Montfort, Earl of Leicester,
who had private quarrels of his own with the king, and
who alone among the baronage possibly entertained some
political ideas extending beyond those common to his
class, would not—probably dared not—acquiesce. De
Montfort resorted to arms, and won a brief triumph,
defeating and capturing the king and Prince Edward at
Lewes, May 1264. Once more the king was put in lead-
ing strings, and a small committee of de Montfort’s
party exercised the government in the king’s name. But
by August 1265 it was all over; Edward had escaped
and, rallying the royal forces, he defeated and slew de
Montfort at Evesham. The Crown emerged from the
long struggle unscathed, and its prerogatives in govern-
ment unimpaired. Edward I (1272-130%7) was to prove
himself one of the greatest and possibly the most powerful
of our medieval kings.

But, nevertheless, the scheme of government was never
to be quite the same as it had been in the past. For
Simon de Montfort, in bidding for wider political support
for his régime, had in 1265 thought it worth while to
cause to be summoned in the king’s name two knights
from the shires and burgesses from various boroughs to
meet a number of his magnate supporters, ‘The meeting,
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in accordance with the usual terminology of the time
was called a parliament, but it was more of a party
convention than anything else, and it can be taken for
granted that only people disposed to support de Montfort
attended. It was the first time that knights of the shires
and the burgesses simultaneously attended a meeting of
this sort. The meeting was not, however, by any means
the origin of parliament nor of representation of local
communities at the centre. Butitis difficult not to suppose
that this incident made its impression upon Edward I
and his advisers, for although the expedient was not
unknown to the Crown in the days before the Baronial
War, it was resorted to more often in Edward I's reign
than it had been in the past, and as the fourteenth
century advanced, the representative parliament rapidly
became an established feature of the governmental system.

The origins of parliament and the origins of representa.
tion of local communities at the centre were two entirely
different things; for the earliest parliaments had no
representative element at all, and non-representative
parliaments continued to be held from time to time even
long after representative parliaments had been quite
often summoned. The word ‘parliament’, which in
origin meant merely a parley or conference, entered into
official language about the middle of the thirteenth
century, and was used to designate formal conferences
between the king and his officials and a number of the
tenants-in-chief summoned personally for the purpose,
which, in the main but not exclusively, was to settle
difficult judicial questions which for one reason or another
could not find solution in the ordinary courts, but which
required the exercise of the discretionary power of the
king acting with assent. Inevitably other than purely
judicial matters came up for consideration. Any policy



THE MEDIEVAL FOUNDATIONS 105

for which the king wanted the support or at least the
views of the magnates might be discussed. This sort of
parliament was little more than the old feudal council,
and later on, when it became unusual to speak of a
parliament without the commons, asscmblies of this
kind were commonly called Great Councils. They
continucd to be summoned from time to time during the
fourtcenth and fifteenth centuries. The final effort of
this sort came in 1640, when Charles I, in a last bid to
avoid the wrath of the Commons, summoned a Great
Council of peers (as the old feudal class had by that time
become), only to be advised by them that the one course
open to him was to summon a represcntative parliament.
That was the end of the old Great Councils (except in
the form of the House of Lords in a Parliament including
the Commons); it was also the end of the medieval
monarchy, even though, of course, no one saw it in that
light at the time.

The personal summons to the king’s court of the great
men of the realm was one thing; the summons of
clected representatives of the local communities to the
centre was another and very dilferent matter. Represen-
tation as a governmental expedient for various purposes
was ancient even in de Montfort’s day. From the point
of view of later developments, the most important
cxamples of represcntation were those which centred
around the county courts. In the very early days, all
freemen were supposed to attend and constitute the
shire courts, but as timec passed it became customary for
a proportion only of the freemen to undertake the
burdens of regular attendance ; there was a tendency for
the duty to become appertinent to particular pieces of
land. But those who attended the court spoke for the
county. It has been said, with some exaggeration, that
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the county court was a parliament in miniature; but at
any rate the germs of representation were certainly there,
Morcover, in Henry II’s time, at full meetings of the
shire court held before the king’s justices itinerant, each
vill in the shire was rcpresented by the reeve and four
lawful (i.e. legally respectable) men, and each borough
by twelve lawful burgesses. The sworn juries of Henry
Il’s time onwards involved a vague form of representa-
tion; in the thirteenth century, to put oneself upon the
verdict of the countryside meant to submit to the verdict
of a jury. In these and other ways, representation must
have been a familiar notion in the multifarious affairs
of the shire for a very long time before Henry III’ reign.

But these representative devices were purely local; to
bring local representatives before the king at the centre
was a step that had to be taken before anything like a
representative parliament could come into existence,
This step had already been taken as early as the reign of
Richard I, if not earlier, as a mere matter of legal routine.
It became the practice, in the event of an appeal of false
judgement from a county court, to require the sheriff’s
record of the judgement to be brought into the king’s
court by four lawful knights of the shire in person. This
in itself was a comparatively trivial matter, but none the
less the gulf between the local communities and the king’s
court had been bridged. By the end of the twelfth
century, it became quite customary, when the king’s
court required from a county information which it could
not otherwise obtain, for the county court to send it up
by the persons of knights of the shire, who spoke for
the county, and whose county was penalized if they did
amiss. These knights, on whom burdens and responsi-
bilities of this sort were imposed, were the forerunners of
the later elected members of parliament.
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The device of making spokesmen from the shires come
to the centre for governmental purposes was thus no new
idea to the Crown or counties in the thirteenth century.
As early as 1213, King John (not to be accused of any
liberal or democratic notions), being in grave political
difficulties at the time, thought it worth while to summon,
through the sheriffs, knights from all the shires at once
‘to speak with us regarding the affairs of our realm’. We
do not know for certain whether this assembly ever
actually met, but the stage of a simultaneous summons
had been reached. This precedent does not seem to have
been followed again until 1254, at a time when Henry 11T
was pursuing his ambitions in Gascony, and the regency
at home was obliged to seek wider financial support than
usual. It was disappointed in its aims, but it did summon-
knights from all the shires. The circumstances of the
Barons® War encouraged the notion that one side or the
other might secure wider political support by getting
representative knights of the shire together to meet the
leaders. In 1261 the faction of Leicester and Gloucester
in the king’s name summoned three knights from each
shire 10 meet them at St. Albans—a summons promptly
countermanded by Henry III, who ordered them to
meet him at Windsor instead. In 1264, when the king
was in his power, de Montfort summoned four knights
from each shire to treat of a peace settlement. Burgesses
of the boroughs had been summoned on various occa-
sions from John’s reign, but it was not until de Montfort’s
parliament of 1265, already mentioned above, that
knights of the shire and burgesses of the boroughs
received a summons at the same time.

The utility of this kind of arrangement seems not to
have been lost on Edward I and his advisers, for as early
as January 1273, whilst the newly-succeeded king was

H
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still absent o Crusads, the government Brought 1o the
centre four knights from each shire 2nd four persons from
the cities, mainly 1o swear fealty 1o the king. Moreover,
after the king's return, in 1275, bo: knights and
burgesses were summoned 10 2 parilament, and some
important legislative and fiscal business was done.
But it was twenty vears before an assembly of this
magnitude was sumroned again, and then representa-
tives of the inferior clergy were also included. The
precedent of this so-called ‘“Model Parliament’ of 1295
was followed only four more times during the reign of
Edward 1, whereas non-representative parliaments or
parliaments including only some of the elements present
in 1295 were summoned on a number of occasions.

It is not easy to detcrmine the motives of the Crown in
issuing thesc occasional summonses of representatives.
We may be sure that the general aim was to strengthen
the power of the Crown and to improve the efficiency of
the government. The particular motives npaturally
varied according to the needs and circumstances of the
moment, and motives were inevitably mixed. It was
always valuable to the king’s government to get first-
hand information as to the conduct of the sheriffs and
other royal officers in the localities, and information
generally about Jocal government; it was useful to instil
into the local representatives a proper sense of respect
for the government, and to send them home to spread
their impressions of what they had seen and heard at the
court of the lord king ; on occasions it was worth while to
seek the political support of the local communities,
especially when there was trouble between the king and
any considerable portion of the magnates ; sometimes—
increasingly often—it was desirable to talk about
financial aids and to get the Commons to commit
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themselves in advance to paying up; it was always an ex-
cellent thing to receive petitions and complaints and to
provide remedies uncbtainable in the ordinary course
of the common law; very occasionally it was worth
while to get the formal assent of some of them to a piece
of legislation, instead of relying solely upon the assent of
the greater men. All these and no doubt other motives
played their part, but everything depended on the will
and initiative of the Crown. Nevertheless, it is quite clear
that, from before the end of the thirteenth century, the
Crown attached great importance to ensuring that the
representatives of the local communities should, when
summoned, come fully primed to speak and act on
behalf of their communities. The writs of summons were
very carefully worded in legally significant language.
From 1294 onwards, the writs required that the repre-
sentatives should have ‘full and sufficient power to do
and consent to those things which then and there by the
common council of our realm shall happen to be
ordained . . . so that for want of such power . . . the
affairs may in no wise remain unfinished. . . > The
representatives were to be the attorneys of their com-
munities, with power to bind all those whom they
represented in parliament. The formula of the writs
remained unchanged in this respect until 1872.

The extraordinary phenomenon in the history of the
English parliament (unparalleled in the history of the
very similar institutions which came into being in several
countries of Western Europe at much the same.time) was
its development into a representative assembly in a
political sense, during the course of the fourteenth,
fifteenth, and sixteenth centuries. Parliament began
as one aspect of the king’s own court; it continued to be
that, and in certain respects still is that, but it came to be
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a great deal more, evolving a political consciousness and
an authority derived not from the king’s majesty, but
from the nation. Born by the irresistible will of the king,
it came in time to express the irresistibie will of the people,

Into the details of the institutional development of
parliament we cannot enter here. We cannot recount
how it was that the inferior clergy dropped out and
preferred to vote taxes in their own Convocation, leaving
the knights and burgesses to coalesce into one lay House.
of Commons, whilst the great men were transformed into
hereditary peers, and, with the bishops and other pre-
lates, into members of the House of Lords; how the
remarkable and perhaps decisive alliance between the
Commons in parliament and the common lawyers
occurred, a contingency of the utmost importance for
the future stability and development of parliament as an
institution; how a Speaker for the Commons, a royal
officer to act as an intermediary between them and the
king and the lords, appeared; how parliamentary
privileges, in time to be of great value as protection
against the Crown, developed. Without these and various
other developments, almost entirely fortuitous, the
modern parliament as we know it could never have come -
into existence.

But none of these things in themselves would have set
the Commons upon the long path to supremacy in the
State. That remarkable and unique journey, of some
three and a half centuries’ duration, did not occur in
consequence of any particular ambitions on the part of
the Commious, at least not before the seventeenth century.
Probably it would not have come about at all but for the
crucial fact that in the fourteenth and fifteenth
centuries the Commons in parliament proved to be
useful pawns to one side or the other in the unending
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struggle for power between the Crown and the baronial
opposition. It was in the course of that long-drawn-out
contest that the Commons acquired a political importance
and an indispensability for certain purposes, which they
could never have attained merely by virtue of the royal
writ to the sherifls ordering them to be elected.

Just as during the period of Henry III’s personal rule,
so in the first half of the fourteenth century and later,
the Crown relicd partly upon departments of the House-
hold to supplement the great officers and departments
of state, and to hold off baronial domination in the exercise
of government. The Wardrobe of the Household attained
an even greater place in government under Edward I than
under Henry III, with the result that when the strong
hand of that masterful king was rcmoved, and he was
succeeded by the ineffective Edward II, the fresh phase of
baronial opposition was directed specifically at the reform
of the Houschold. It is doubtful whether the reformers
possessed any particular constitutional ideas, but once
again, in 1310, the king was forced to agree to the establish-
ment of a baronial committee (the Lords Ordainers), this
time to ‘ordain and establish the state of our realm’. The
Lords Ordainers remained in being for some years ; they
were a purely aristocratic commitiee of prelates, earls,
and barons, and they promulgated a large number of
ordinanccs, which aimed particularly at the reform of
the king’s Household, and provided for the appointment
of all the great officers, the most important Household
officials, by the king by the counsel and assent of the
baronage, and in parliament. The opposition succeeded
in reducing the Wardrobe to a mere domestic office, and
elevated the Keceper of the Privy Scal—hitherto the
instrument whereby the Wardrobe had controlled the
Great Scal in the custody of the Chancellor, and the
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machinery of administration generally—into an officer
of State parallel to the Chancellor.

No phase of baronial opposition lasted very long.
Edward II was able to turn the tables on the Ordainers,
and he and his advisers succeeded in getting the Ordi-
nances abrogated in a represcntative parliament, and,
moreover, to place on record as a statute the view that
whilst the royal prerogative itself ought to be immune
from violence, any necessary reforms of it or in public
administration ought to be settled in parliaments, by
the king, and the assent of the prelates, earls, barons, and
the commons (Statute of York, 1322). Opinions may
differ as to the precise interpretation to be put on this
famous Act, but it is difficult to deny that as a result of it
the political importance of the Commons in parliament
was promoted.

But violence was not yet spent. Five years later
Edward II’s enemies succeeded in deposing him al-
together—the first deposition since long before the
Norman Conquest. It was a coup d’étét by a faction, but
the faithful Commons in parliament were ready to
whitewash the transaction, although it was in no sense
a parliamentary deposition. When at length Edward
III was strong enough to rid himself of his encumbrances,
and to cxercise the unimpaired powers of the Crown,
a further attempt was made to keep opposition at a
distance, Again the fruitful Household brought forth a
department, the Chamber, which was used to keep the
administration under the royal thumb, much as the
Wardrobe had been used in the past. By 1340, an
elaborate scheme had been worked out for the central-
ization of administrative power in the Chamber
{Ordinances of Walton).

But the scheme proved to be unworkable; it was too
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late for the old curialist or household-official type of
government. The administration could not raise
enough money or provide adequate support to enable
the Crown to carry on its policy of aggrandizement in
France. Edward III was obliged to modify his arrange-
ments; to restore a higher degree of authority to the
great officers of State, and to accept conditions for the
grant in parliament of financial aid. The year 1940 saw
a statute enacted in parliament which among other things
declared that no charge or aid should be made except
by the common assent of the prelates, magnates, and
Commons in parliament.

Of course, the Commons themselves took little or no
initiative in these weighty and dangerous transactions.
As yet they displayed few political ambitions; it was
scarcely possible for them to do so. Parliaments were
very short in duration and very infrequent. Back at home
the members were inevitably much under the influence
of the greater men; the game of politics was apt to be
highly dangerous without the support of the powerful.
The Commons were not born to greatness; rather they
had it thrust upon them. But there is no doubt that the
political education of the Commons in parliament
proceeded apace in the middle and later fourteenth
century. At the least estimate, by then the magnate
opposition 1o the Crown had come fully to realize that
the most effective way of bringing the Crown to heel was
to act through parliament, and partly through the
Commons.

In 1376, for the first time, the Commons (in the Good
Parliament) secm to have taken, doubtless under
aristocratic stimulus, an active part in attacking the
government, at that time virtually led by Edward IIT’s
eldest surviving son, John of Gaunt (not so much ‘time
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honour’d’ as time-serving Lancaster) on behalf of the

king, who by then was past the tasks of government. We
even begin to hear of impeachment—a procedure of
accusation by the Commons and the preseniment by
them of the alleged offender for trial and sentence by
the Lords—an admirable method of using the Commons
as cats’ paws. But the administration went on much as
before.

The struggle between Crown and magnates reached
its climax in the reign of Richard II, ending with the
capture of the throne itsclf by the Lancastrian party.
Before the end came, the by now almost traditional
moves had been played. In 1386, Richard II was forced
to agree (in parliament) to being controlled by an aristo-
cratic committee, which, no doubt because it was
frightened by the verve and unconcealed hostility of the
king, demanded blood. They ‘appealed’ five of the
king’s supporters of ‘treason’ (hence their name of
‘Lords Appellant’) and compelled Richard to summon
a parliament in which the accusation should be heard.
The Merciless Parliament of 1388 duly provided the
desiderated judicial murders, and was also remarkable
for witnessing the expression by the opposition of notions
that in some measure seem io foreshadow, in a vague and
inconsistent manner, the later ideas of the supremacy
of parliament, as opposed to the high views of the
royal prerogative that had been rashly asserted by
Richard II.

But aristocratic oppositions could never hold together
for very long, and scon Richard II had his opportunity
for revenge, and took it to the full. Once more, with the
co-operation of the dutiful parliament, heads rolled, and
the king was to have ten more years in which to exercise
his unfettered prerogatives. But he failed to employ the
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time to strengthen his position in any positive way, and
the end was to come with startling rapidity. A revived
faction was headed by Henry Bolingbroke, son of John
of Gaunt, who had been banished by Richard II, and
who returned ostensibly to claim his inheritance. Whether
the result was intended or not, Richard’s régime collapsed
like a house of cards. Henry bid higher; he claimed the
Crown itself. It was a successful coup d’étdt by a faction,
but every effort was made to give it the appearance of
legality. Richard was forced to abdicate, and a formal
deposition was declared by an impressive but vague
assembly of ‘lords and other people’. There was no
deposition in or by parliament; that would have been
too much ; a parliament was the king’s court and existed
only by virtue of royal authority, and as yet it was in-
conceivable that it should get rid of the author of its
being, the king.

But with the greatest haste a parliament was assembled
in the name of the new king, Henry IV, and was made to
whitewash the whole transaction. A very careful and
elaborate Lancastrian version of the affair was promptly
enrolled on its records; the ever-accommodating Com-
mons expressed their wish that Henry IV should have all
the ‘liberty royal’ that his predecessors the kings of
England had enjoyed—a wish which Henry immediately
granted. Before long, parliaments enacted statutory
recognition of the claim of Henry IV’s heirs to succeed
to the throne.

The magnates had carried opposition to the Crown
to its ultimate conclusion ; but they had failed to modify
the monarchical principle, even if they had tried to do so,
which is doubtful ; all they had done was to change the
dynasty, and put on the throne a line which might be
more amenable to their influence. The Commons in
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parliament had manfully trimmed their sails to the
prevailing winds; it was safer that way.

. The struggle between king and lords for effective
power was continued into the fifteenth century. The
contest was now conditioned at first by the fact that
Henry IV could not rid himself of the men who had
connived at his bid for the throne, and later by the
occurrence once again of a long minority, with a con-
sequent struggle between noble factions, ending in a
partial collapse of cffective government and the sctting
aside of the Lancastrian dynasty in favour of another
line of descendants from Edward I11, the Yorkists. Each
party in the ascendant found it worth while, indeed
indispensable, to make use of the Commons in parlia-
ment to give the appearance of legality and respectability
to their transactions.

But the true struggle for power centred in the king’s
council. Whoever could control the council controlled
the government, and incidentally decided whether a
parliament should or should not be summoned. Henry
IV found it very difficult to escape the preponderance,
in the council, of nobles who had put him on the throne,
and who naturally expected to share in the power and
spoils of the king’s government. Even the Commons,
inspired no doubt by those who desired to humiliate the
king, tried to increase the council’s effective power at
the expense of the king’s will, and on occasion attempted
to exercise an abortive power of the purse and to secure
redress of their grievances before granting revenue, It
was wonderful what the parliamentary antiquarians of
the seventeenth century would make of these precedents,
but at the time little or nothing came of them.

Friction between Crown and nobles was temporarily
cased by Henry V’s popular policy of renewed war with
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France, and but for his premature death in 1422 the
course of events at home would doubtless have been very
different. The long minority of Henry VI gave a free
hand for government by an aristocratic council wielding
nearly all the powers of the Crown. For some fifteen
years the kingdom had the worst government it had
experienced for three centuries. The lords of the council
were too corrupt, too jealous of each other, and probably
too amateurish in government to make the administra-~
tion effective. The decay of central government in-
evitably resulted in a recrudescence of lawlessness, dis-
order, maladministration, and corruption on the widest
scale. It was not, however, a question of the destruction
of the great machincry of government built up in the
past; it was rather a question of the failure of the motive
power which had always hitherto emanated from the
king and his council.

No easy way of reviving the dynamic in government
was found. There was some degree of improvement,
perhaps, when Henry VI became old enough to assert
himself, but Henry VI was no Edward I, and in the long
run could not maintain himself against the forces of
faction, nor against open competition for the throne
itself. His fate at the hands of the Yorkist party was very
similar to that of Richard II at the hands of Bolingbroke’s
faction. There are signs in Edward IV’s régime (1462-
83) that he understood the necessity for a strong king’s
council, strong cnough to carry out the king’s will
without fear or favour; it is possible that he learnt from
the proposals for administrative reform propounded by
the greatest of the Lancastrian party,! but our evidence
from his reign is slight in these matters. His reign had
to pass, his lawful heirs had to be set aside by his notorious

1 Sir John Fortescue, The Governance of England.
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brother Richard 111, witk the connivance of the Com-
mons in parliament, and yet a new dynasty be firmly
setiled on the throne by Henry Tudor, zlo with the
assistance of the Commons, before the way was clear for
the rehabilitation of good governarce, the instillation of
renewed energy into the administration, and for the
attainment of the zenith of medieval ideals of
monarchical government. TUnder the Tudors, the
medieval constitution reached its climax,

In spite of the worst that violence, faction, and
corruption could do and had done during the middle
fifteenth century, the foundations of cenrtral government
had not in any way been destroyed. The Tudors in-
herited intact the institutions, the departments, the
courts, the common law, and the principles of the
supremacy of the law, which had been slowly but solidly
built up during the thousand years that had passed since
the English had first begun to make their setilement in
the island.

But the essential character of the Constitution had
changed a good deal during the past two hundred vears.
The monarchy was no longer conceived of as merely
Bimited by the law. It was not for nothing that en and
off for some tvio centuries the docile Commeons had been
compelled to journey from their homes to meet the king
in his counci! in his parliaments; it was not for nothing
that the great ones of the realm had looked to the
Commors in parliament for connivance in high and
dangerous policies. Expedients repeated become habits,
and habits become customs, and cusicm can change the
law. Parliament bad come to occupy a place in the
scheme of things which would have been unthinkable a
few generations earlier. It had become possible for a
professional lawyer and an ex-chief justice of the King’s
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Bench to write with pride and without fear of contra-
diction: ‘Nor docs the king [of England], by himself or
by his ministers, impose tallages, subsidies, or any other
burdens whatever on his subjects, nor change their laws,
nor make new ones, without the concession or assent of
his whole realm expressed in parliament.’t

The king now modified the law of the land and raised
taxation, not merely by the assent of the ‘wise men’ or
the ‘great men’, but of the ‘three estates of the realm’—
by the ‘advice and assent of the lords spiritual and
temporal and of the commons, and by the authority of
parliament’,

The monarchy had always been regarded as limited by
the law. Now it had come to be limited also by the need
for the assent of Lords and Commons in parliament for
taxation and legislation. Of course, as yet there was not
very much taxation (the hereditary revenues of the
Crown were still considerable), and not very much im-
portant legislation, and therefore parliaments were still
few and short, and the Commons, anyway, could usually
be relied upon to do as they were told by their betters.
Government was still the king’s business, and it was not
for the Commons to meddle with matters of State and
high policy. But within certain limits and for certain
purposes the monarchy had become a parliamentary
monarchy. Before long the King in Parliament was to
encompass the greatest of reforms by abolishing the
medieval church. It was to remain for a parliament to
abolish the medieval monarchy.

1 Sir John Fortescue, Dz Laudibus Legum Anglie.



CHAPTER 3

DEVELOPMENTS IN THE SIXTEENTH AND
SEVENTEENTH CENTURIES

Tre Tudor régime is often described as the period of the
New Monarchy, or as the Tudor Despotism, and regarded
as the epoch which saw the foundation of the modern
national State. There is a certain amount of justification
for these ideas, but not enough to enable us to accept
them without a good deal of reservation. The monarchy
of the Tudors was not so much new, as rejuvenated; it
succeeded in immensely strengthening its executive
power, partly by evolving in its service yet another
offspring of the Household, the king’s secretary, very
close to the sovereign and a very pliable instrument of
the royal will, destined to a great and remarkable future
as the Secretary of State; partly by forming new and
effective organs of central government; partly by secur-
ing a better hold over local government by relying on
the Lords Lieutenant and the Justices of the Peace in the
counties; above all by acting in affairs of fundamental
importance with the co-operation of Parliaments.

The régime was despotic only in the sense that the two
greatest rulers of the House, Henry VIII and Elizabeth,
were very autocratic in temper and high-handed in
methods, and were not shy, on occasions, of straining
and even perverting the law in order to get their own
way. But none of them imagined that they were really
above the law or that their will alone was the law, and
none of them at any time possessed control of sufficient
armed forces to impose their will on any large proportion
of their subjects. That they were despotic to a degree
towards minorities within the State goes without saying;
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the majority, and perhaps many of the minorities as
well, hardly expected them to be otherwise. The Tudor
age was not one of political or religious toleration; the
despotism of the time was that of public opinion in
general rather than of the dynasty.

It is true that the State which the Tudors formed was
modern in the sense that it broke the independent power
of the Church, and that the sovercigns from Henry VIII
onwards found themselves the heads of both Church and
State, a position held by none of their predecessors ; it was
modernized also in the sense of the sixteenth century
inasmuch as the power of the executive was expanded to
a degree beyond anything imagined in the past. In these
respects, the Tudor régime in England was in harmony
with developments taking place generally in Western
Europe at the time. Theories and practices springing
from those great changes of mind and attitude con-
veniently labelled the Renaissance, the Reformation,
and the Reception were inevitably, in part at least, very
encouraging to the growth of absolutism in government.
It was the era during which the modern type of sovereign
national States was everywherc emerging; some, where
the Protestant views prevailed, becoming supreme over
all causes, lay and ecclesiastical, acknowledging no
external authority; nearly all developing powerful
exccutives frecing themsclves from the trammels of rival
authorities within the State. The wide Reception of the
principles of Roman Law at this time particularly
furthered the doctrines and practices of abolutism in
government, and encouraged the idea that the will of the
sovereign was law, to the detriment of the old Germanic
notion of the supremacy of an impersonal customary law.

All these and other influences had their effects upon
Tudor England, but not the effect of breaking down the
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essential principles of the medieval Constitution, nor
even its structure. England became a sovereign national
State, with the State supreme over the Church, ack-
nowledging no extcrnal authority. Roman law principles
had their influence, especially in some of the new courts
established by the Crown as part of its plans for an
expanded executive, and it may well be that the
supremacy of the common law itself was seriously im-
perilled. But in point of fact, that supremacy survived
unimpaired. The common law of England was not
casily to be set aside by ‘new-fangled’ notions, least of all
by alien ideas. It was a very tough kind of law, highly
complicated, very unacademic, and closely related to
experience and actual needs. The legal profession was
by now very well organized and highly trained in its
technical craft in its own independent educational
establishments, the Inns of Court; from it the king’s
justices were invariably selected. It was a powerful,
proud, and wealthy profession, not at all open to foreign
influences and ideas. Morcover, from a very early date,
an alliance had imperceptibly grown up between the
common lawyers and the Commons in parliament. This
remarkable alliance, onc of the most fundamental facts
in English history, was to prove a decisive factor in the
constitutional conflicts of the seventeenth century, and
in the long run to give to the English Constitution its most
important permanent characteristic—the supremacy of
the common law subject only to the overriding legislative
power of parliament.

But in the sixteenth century no fundamental consti-
tutional questions were ever raised. The predominant
tone was that of harmony between the three great powers
within the State—the king’s government, the parliament,
and the common law. There was as yet little or no
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rivalry among these three, no conflict for supremacy.
The Tudor régime, therefore, was essentially the
culmination of the medieval ideals of monarchical
government, in alliance with the assent of parliament
for certain purposes, and acknowledging the supremacy
of the common law where appropriate. No one was
concerned about the location of sovereignty within the
State. There were signs, towards the end of Elizabeth’s
reign, of friction between the Crown and part at least of
the Commons in parliament, but the marvellous tact of
that extraordinary woman, and the general reluctance
to thwart the wishes of the venerable Queen by whose
devoted labours the realm had been saved from a host of
dire perils, served to postpone the pressing of awkward
questions. The tacit assumptions, the fundamental
principles, and the unsolved problems inherent in the
medieval Constitution were to be brought to the test under
the Stuarts, and then subjected to the heat of acute
controversy, washed in the bloodshed of a civil war, and
to be reconsidered in the light of bitter experience, before
the Constitution in anything like its modern shape came
into being.

The Zenith of the Medieval Constitution

The weakness of the Crown during the fifteenth
century had been the source of great evils, the cause of
that ‘lack of governance and politic rule’ that had
resulted in a widespread breakdown of the enforcement
oflaw and order, and in a recrudescence of a bastard sort
of feudalism, in sporadic civil war, The great Lan-
castrian chief justice, Sir John Fortescue, had unerringly
perceived the reasons for the Crown’s ineffectiveness, and
had propounded a scheme for administrative reform.1

1 See above, p. 117.
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No one could have anticipated that the obscure, untried
Earl of Richmond, Henry Tudor,! who ousted Richard
III and succeeded to the throne in 1485, was destined
not only to carry into effect wise measures very similar
to those foreshadowed by Fortescue, but also to found
the greatest of the English dynasties.

Henry VII realized that the weakness of the Crown in
the past was the consequence of its poverty, the in-
efficiency and corruption of its main administrative
organ, the Council, and the overweening egotism of the
lawless nobility. During his unspectacular but prudent
reign (1485-1509), all these cvils were overcome, and he
was able to pass on to his son, Henry VIII, who was to
prove to be a man of unparalleled vitality, energy, and
ambition, not only a full Exchequer and a large revenue,
but also a Crown far more powerful than ever before, as
well as a title to it which, for thec first time for a hundred
years, was undisputed.

Henry VII raised revenue by every practicable means,
mainly within the law, but partly by abusing legal
process and reviving obsolete laws. Crown Ilands
alienated during the civil wars were resumed by parlia-
mentary authority; obsoleie or obsolescent feudal and
other laws which would raisc money if revived were
revived; huge fines and forfeitures were imposed for
futile rebellions ; treason was made financially profitable
to the Crown, nor did the king hesitate lo speculate in
the profits of the then rapidly expanding commercial
adventures overseas. It is said that Henry died a
millionaire even by contemporary reckoning.

Moreover, the king’s Council was no longer suffered to

1He was the grandson of the mésalliance between Owen
Tudor and Katherine of France, widow of Henry V, and son
of Edmund Tudor and Margaret Beaufort, who was descended
from Edward III through John of Gaunt.
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be dominated by great magnates, who inevitably would
be concerned with their own interests as much as or more
than with the king’s, but was composed mainly of capable,
ruthless administrators of whatever origins, who could be
trusted to put the king’s business before all else, and
steadfastly to carry out the king’s will. Some of them
might incur popular odium, but 2 new administrative
aristocracy came into being, who, under the sovereign,
were to be the creators of Tudor England. Special
steps were taken to strengthen the machinery of the
Council in its judicial functions, to suppress lawlessness
by whomsoever committed, and to purge the common
law of the corruptions which had perverted it. The ‘Star
Chamber’ Act of 1487 was not the origin of the jurisdic-
tion of the Council exercised in Star Chamber—that was
inherent in the discretionary authority of the king and
his Council—but it gave statutory authority for special
procedures to be used by the committee of the Council
to deal with various offences particularly obnoxious to
the public peace.

The decline of the old type of refractory magnate was
brought about partly by the force of circumstances,
partly by the action of the Crown in clipping the claws
of the great. The fifty or so noble families, among whom
the Wars of the Roses had been fought, were much ex-
hausted and impoverished by the last quartei of the
fifteenth century. The confiscations, the attainders, and
the judicial murders that had followed the triumphs of
each party after the other inevitably removed some of the
leaders of the great houses, and many of the remainder
had been slaughtered in the numerous battles of the
wars, with the result that many of the old families, if not
entirely extinguished in the male line, were by Henry
VII’s time represented only by minors. The days of
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feudal, baronial, or aristocratic opposition to the Crown
were over. The violent struggles of some two hundred
years between the king and the magnates had ended in
the overwhelming victory of the Crown. With the ever-
growing effectiveness of royal government, and the
success with which the law was enforced upon all
offenders, no matter how great and powerful, the Crown
received a wider and more enthusiastic support than
ever before, The people generally were not unnaturally
weary of incessant faction fights, futile dynastic quarrels,
and the unbridled corruption of unscrupulous self-
seekers, and rallied with zeal to acclaim and support the
young, brilliant, and masterful new monarch, Henry
VIII, In the end they were to get from him a good deal
more than they anticipated, but none could deny that
they got government of a strength and purpose beyond
anything imagined in the past.

The Tudor Privy Council became a most powerful
organ of government, entirely subordinate to the king,
and a highly efficient and tremendously energetic instru-
ment of the royal will. The range of its interests and the
scope of its business were almost beyond belief. The
whole field of public and private life came within its
purview ; no matter was too great or too small to receive
its attention, if it once deemed it to be a matter of
‘government®—and the broadest possible interpretation
was put upon the word, especially after the religious
Reformation, when all sorts of ecclesiastical matters,
moral questions, and minute points of public and
private conduct were deemed to be in that category.
Measures for the defence of the realm, the defeat of the
Spanish Armada, the defence of the Scots Borders, the
safety of the narrow seas, the regulation of trade,
financial provisions, questions of high policy, jostled side
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by side on the Council’s agenda with consideration of the
matrimonial difficulties of the most obscure citizens, the
correction of ‘lewd and naughty words’, the punishing
of the eating of meat in Lent, the revision of unsatis-
factory interpretations of the Scriptures, and countless
other topics. Offences against the public peace, treasons,
rebellions, and disorders of all kinds, however petty, were
its especial concern, and part of its jurisdiction in such
matters was carried on with relentless care by its com-
mittee sitting in what soon came to be called the court
of Star Chamber. ‘I will make a Star-Chamber matter
of it; if he were twenty Sir John Falstaffs, he shall not
abuse Robert Shallow Esq. . . . The Council shall hear
of it; it is a riot.’* In these most apt words, Shakespeare
reveals his consciousness of the inexhaustible zeal of
Council and Star-Chamber. Was he aware that but for
that mightyinstrument of government the chances are that
the peace and security and environment so needful for the
blossoming and free expression of his incomparable genius,
might—almost certainly would—have been lacking?

The Tudor Council was arbitrary and meddlesome in
the highest degree, ruthless and harsh; it resorted to
torture; it devised new punishments which it thought
fitted the offence. But it was incorruptible and tireless;
dealt out justice according to its lights to all alike, to the
great and the small, rich and poor, and did much to help
the weak and the needy against the oppressions of the
strong and wealthy. It was often cruel and unjust, but it
served the Crown and the State with unremitting
ardour; it enormously enhanced the social coherence of
the community; it extinguished anarchy within the
realm, and helped to preserve its independence under
attack from without.

1 Merry Wives of Windsor, I, 1.
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Parliament did not play any prominent part in the
régime of Henry VII. The docile, time-serving per-
formances of the Commons in parliaments during most
of the fifteenth century can hardly have enhanced its
reputation as a political assembly. With the decline of
aristocratic opposition to the Crown in the last three
decades of the century, parliament receded further into
the background, to be brought out only for formal
legislative and fiscal purposes. In Henry VI’s reign
there had been twenty-two parliaments in thirty-nine
years ; Edward IV summoned only seven parliaments in
the twenty-two years of his reign; Henry VII managed
with the same number in his twenty-four years. The early
years of Henry VIII’s reign saw very few parliaments;
Wolsey seems to have had liitle taste for representative
parliaments, and during the seven years 1515-22 none
was summoned. In all the thirty-eight years of the reign
(1509-47), only nine parliaments were assembled.
Nevertheless, nothing was lost in the way of such consti-
tutional rights as the parliament had acquired in the
past, and, as events turned out, its importance and place
in the scheme of things were far greater by the end of
Henry VIII’s reign than they were at its beginning. New
life and tremendous vigour were instilled into parliament
by that robust king, for his own ends. King in Parlia-
ment learnt to legislate away the power of the Papacy
within the realm, and thus in co-operation worked the
greatest of revolutions, made the State supreme over the
Church, and therefore incidentally enormously increased
the power of the Crown and the prestige and significance
of the parliament. For the first time King in Parliament
manifested an omnicompetent power.

In order to appreciate the magnitude of the work of
the Reformation Parliament of 1529-36, it is necessary
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to glance back at the relations of Church and State in
the past. In medieval theory, in its maturity, State and
Church were regarded as two co-extensive organisms.
Everyone, except the Jews, were necessarily members of
both. Church and State were two aspects of the same
society, but were far from being identical. Each possessed
its own head, its own laws and legislative machinery, its
own courts of judicature, and its own proper sphere of
action. Neither was supreme over the other, neither
independent of the other. In England, the normal
relations of the two had been peaceful and co-operative,
even though for centuries there had been a sporadic
borderline conflict over the precise limits to their
respective jurisdictions, and over the degree to which
the secular power should interfere in a matter vital to
both—the selection of the bishops and other prelates, who
inevitably occupied positions of influence and power in
the temporal as well as the spiritual sphere. Moreover,
the Church in England was naturally only a part of the
Church Universal, and acknowledged the supreme
authority and the appellate jurisdiction of the Papacy.
The professional desire of the clergy to obey the behests
of the head of the Church and to follow out the rules of
the canon law was natural enough, but on occasions it
had brought them, or some of them, into conflict with
the Crown, especially with regard to Papal appointments
to ecclesiastical offices, and with regard to appeals from
the Church courts to the Papal Curia. In the fourteenth
century, King in Parliament had intervened in these
matters without being considered heretical or schismatic,
The Statutes of Provisors of 1351 and 1390 imposed
restrictions upon Papal provisions or appointments to the
higher ecclesiastical offices in England, whilst the Statutes
of Praemunire of 1353 and 1393 forbade appeals to



130 ENGLISH CONSTITUTIONAL HISTORY

Rome in cases in which the Crown had an interest.

The Church had always played a great part in secular
government, and the alliance between king and bishops
had nearly always been very close. The spiritual
magnates, the archbishops, the bishops, and the greater
abbots and priors, as tenants-in-chief, had always formed
at least half, often more than half, of the feudal council,
and had come to constitute a majority in the Upper
House of Parliament. Representatives of th® inferior
clergy were summoned to the parliaments, but ceased to
come from about 1330, and, instead, attended in the
two provincial Convocations of Canterbury and York.
There they granted their own share of taxation to the
Crown, and legislated in spiritual matters, making canons
which were enforceable in the Church courts upon
clergy and laity alike.

The ecclesiastical courts enjoyed an extensive juris-
diction. They possessed exclusive jurisdiction over the
clergy, not merely in ecclesiastical offences, but also in
all temporal offences, including felonies, except treason.
Furthermore, their jurisdiction over laity and (where
appropriate) clergy included all testamentary and matri-
monial causes, and all moral causes, which then covered
such matters as slander and libel. The sanctions imposed
in these courts were spiritual, but in some instances
they might have temporal consequences as well—
degradation from holy orders, penance, or excommuni-
cation, as might be appropriate, and the long arm of the
secular power was available to bring the recalcitrant
offender to heel, if necessary.

Most of thissystem of ecclesiastical jurisdiction remained
in operation long after the Tudor Reformation. In time,
the jurisdiction over the laity passed to the ordinary
courts, and although the Church of England to-day
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still possesses courts, their jurisdiction is confined to
minor matters of ecclesiastical interest only. Moreover
long before the Tudor régime was over, the Church of
England had acquired a new master—the Crown.

We cannot here consider the underlying causes of the
Reformation in England, nor the motives of Henry VIII
in destroying the Papal power, nor even the question of
the king’s divorce, which was the occasion rather than
the cause of the break, still less the development of
diverse religious opinions in the later Tudor period. We
are concerned only with the broad fact that the abolition
of the Papal authority in England was accomplished by
parliamentary enactment. Before the main attack on
that authority was launched, Henry VIII set about
silencing the inevitable opposition of the clergy by
threatening to apply to them a very broad interpretation
of the Statute of Praemunire of 1393, and to exact very
severe penalties for the alleged infringement of it by the
bishops and clergy. The threat was devastating, and
most of the higher clergy were glad enough to purchase
pardon in exchange for a large financial contribution
and an acknowledgement that the king was ‘the singular
protector, only supreme lord, and as far as the law of
Christ allows, even supreme head, of the Church and
clergy of England’ (1531). A number of statutory
restrictions on ecclesiastical jurisdiction and privilege
had already been made, and now Act after Act was
passed demolishing the Papal powers within the realm,
and establishing those of the Crown instead. The
financial tribute paid hitherto to ‘the Bishop of Rome,
otherwise called the Pope’ was either abolished or
diverted to the Crown. The Act in Restraint of Appeals
of 1534 denied in its preamble the authority within the
realm of any external power, temporal or spiritual, and
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provided that all spiritual causes were henceforth to be
finally adjudged and determined within the realm, By
another Act of the same year, the legislative independence
of Convocation was terminated. The Act of Supremacy
of the same year recognized the authority of the Crown
over all persons and causes, and declared the king to be
‘the only Supreme Head in earth of the Church of
England, called Anglicana Ecclesia’. An Act of 1536
extinguished any remnants of Papal authority in England
and imposed severe penalties on any one bold enough to
defend it in future.

The work of the Reformation Parliament, which
remained in being for the unprecedentedly long period
of nearly seven years, was thus stupendous in its achieve-
ments and implications, It had co-operated with the
Crown in legislation of the greatest magnitude and
importance. The subsequent Acts dissolving the mon-
asteries were trifles compared with what had already
been done, but the consequential reinoval of the mitred
abbots and the greater priors ended for ever the eccles-
iastical majority in the House of Lords. It is not surpris-
ing, but very significant, to find Henry VIII himself
declaring to representatives of parliament in 1543 that
‘We be informed by our judges that we at no time stand
so highly in our estate royal as in the time of parliament,
wherein we as head and you as members are conjoined
and knit together into one body politic’.

The Commons in parliament had at long last come into
high favour with the Crown, which sought to increase
their prestige, to extend their privileges, and to share
with them the onus (and the odium) of high policies.
There was not, of course, as yet any suggestion that
government was any other than the king’s business; it
was not supposed that the Commons had anything much
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to do but debate, accept, or reject—perhaps occasionally
to modify—the government’s proposals; it was not for
them to initiate important matters nor to debate questions
of high policy not put before them by the Crown.

As yet there was no doctrinal reform in religion. All
that had happened so far was the substitution of the
Crown for the Papacy as the supreme authority over the
Church, When, after Henry VIII’s demise, the time
came for doctrinal reform, it was a matter for the exercise
of the royal supremacy, using parliamentary enactment
when appropriate. By these means the doctrinal changes
under Edward VI (1547-53), Mary (1553-8), and
Elizabeth (1558-1603), were accomplished in accordance
with the views of these sovereigns, with little regard for
the increasingly diverse opinions of many of their subjects.
The Elizabethan Church seitlement, which, because it
was a compromise in doctrinal matters, has remained
basic to the Anglican Church ever since, was legalized
by the two great Acts of 1559, the Act of Supremacy and
the Act of Uniformity. The former Act recognized the
Queen as Supreme Governor of the realm as well in all
spiritual or ecclesiastical things or causes as temporal ;
the latter imposed uniformity of religious observance
under penalties. The king has remained titular governor
of the Church of England, but the modification of the
rules of uniformity became a burning question in the
politics of the ensuing two and a half centuries.

The Reformation Parliament of 1529-36 was the first
parliament to remain in being for a protracted period,
and was consequently the first to give the Commons a
substantial opportunity to develop a sense of corporate
experience and an esprit de corps. It was now becoming
increasingly common for members to be re-elected, and
in this period there are increasing signs that a seat in the
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House was becoming an object of ambition, instead ot
being regarded, as in the past, as a burden to be avoided
if possible. Knights of the shire now sometimes sought to
be elected for a borough. At times there were manifest
efforts on the part of the Crown to secure the election of
members likely to favour and advance the royal policies.
The number of constituencies was considerably increased.
Henry VIII incorporated Wales and Chester into the
parliamentary system, and a number of new parliamen-
tary haroughs were created, especially under Elizabeth,
with the result that the 298 seats which had comprised
the first House of Commons of Henry VIII’s reign became
467 by the time of James I. The franchise in the counties
remained (and continued to remain until 1832) as it had
been fixed by a statute of 1430—vested in men possessing
freechold of the annual value of forty shillings. In the
early fifieenth century this constituted a considerable
sum, but the value of money had fallen, so that the effec-
tive franchise had widened, and it was not so easy for
the Crown to influence county elections. It was less
difficult to do so in the boroughs, in which the franchise
varied widely according to the terms of the charter of
incorporation and to the customs of the boroughs.
Elizabeth showed marked zeal in creating new parlia-
mentary boroughs, especially in the south-west, no doubt
in the hope of ensuring the return of well-disposed
members; later on, Charles II and James II were to go
to extremes in fixing borough elections, and were thus
able to do a good deal by way of “packing’ the Commons,
for the number of borough representatives greatly
exceeded those of the counties. But as yet the Crown
felt little need for efforts of this kind, and the Tudor
parliaments were not packed to any important extent.
The general influence of the Crown over the Commons
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and the particular influence of privy councillors in the
Commons were still sufficiently great to make such
attempts unnecessary. The Commons were nearly always
content to follow the lead of the government, although
occasionally they could and did resist the wishes of the
Crown, and compelled it to think again. In the main,
however, the prevailing note was one of harmony,
particularly during the highly dangerous even if ex-
hilarating times of Elizabeth. Henry VIII had, of set
policy, done much to develop and define the privileges
of the House. As yet the Crown had no fears of the
parliament, and was disposed to strengthen it and to
make it as reputable as possible. The privilege of freedom
of arrest during session was very much better defined
during this period, and came to be enforceable by the
House itself. Even the privilege of freedom of speech was
exalted by Henry VIII. It was doubtless very useful to
him to be able to instruct his agents at the Papal Guria
in 1532 to reply to the Pope or the Cardinals if they took
exception to the Act in Restraint of Annates that ‘debate
in our parliament is free, and it is not possible for us to
interfere in their discussion about any matter, and forsooth
they decide as they think fit according to what they deem
to be the profit or otherwise of the State’.

But to Elizabeth, who by force of circumstances was
often obliged to pursue policies too subtle and tortuous
for the simple Commons to apprehend, freedom of
speech in the House seemed to be fraught with dangers
and inconveniences. She did not object to reasonably
free debate of the matters put before the Commons by
the Crown, but she constantly warned them off such
matters of very high policy as religion, foreign affairs,
and the delicate question of the succession to the throne.
She was not prepared to admit that the privilege of
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freedom of speech meant freedom to discuss any topic,
but only such topics as she thought suitable. When the
fruits of her endeavours on behalf of the realm had been
won, the Spanish menace had been disposed of, and the
worst dangers from religious dissension and treasonous
plots had passed, the Commons began to show less
acquiescence in her high-handed dealings with them.
They forced her to beat a retreat on the question of the
grant of monopolies by the Crown, and showed restiveness
in other directions as well. But it was impossible that
there should have been a sustained quarrel between them
and the greatest of queens. Elizabeth’s personal presence
and the delivery of one of her gracious speeches, superb
in word, thought, and manner, were quite sufficient to
still the hot words on the lips of the faithful and fervently
loyal Commons, and to bring hot tears into their eyes
instead.

The time was not yet ripe for serious conflict between
Crown and parliament. But that parliament had
attained a great place in the scheme of things is well
shown in the words of Sir Thomas Smith, who became
one of Elizabeth’s Secretaries of State. “The most high
and absolute power of the realme of Englande’, he
wrote, ‘consisteth in the Parliament. . . . For everie
Englishman is entended to bee there present, either in
person or by procuration and attornies, of what prehem-
inence, state, dignitie, or qualitie soever he be, from the
Prince (be he King or Queene) to the lowest person of
Englande. And the consent of the Parliament is taken
to be everie mans consent.’

Part of the secret of the extraordinary success achieved
by the Tudors is to be found in the degree to which they
were able to make their powerful will felt in local

1 De Republica Anglorum, written 1562—6, published 1583.
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government. The great days of the sheriffs as the local
representatives of the Crown were over ; the temptations
and corruptions to which they had always been exposed,
and to which they had largely succumbed during the
fifteenth century, undermined their position. Under the
Tudors, the sheriffs receded into the background, and
effective power and trust passed to the new Lords
Lieutenant of the counties, and to the local Justices of
the Peace. The Lords Lieutenant became the most
dignified royal officers in the shires, and took over the
military headship of their counties, and various other
duties in connexion with the conservation of the peace
of the shires. But the main burden of local government
now fell upon the Justices of the Peace, a local magistracy
of local gentry of good position well versed in local
affairs. They were not a Tudor crcation, being derived
originally from the conservators of the peace who
appeared at the end of the twelfth century, and more
directly from statutory creations of 1360. But under the
Tudors they became the chief pillars of local government
and the favourite agents of the central government
in the localities. Upon them was imposed a wide and
ever-increasing range of both judicial and administra-
tive duties, which gave them positions of great local
importance and influence. But they were in no sense
civil servants; they were unpaid for their invaluable
services, which were voluntarily undertaken. The
Justices of the Peace were thoroughly characteristic of
the masterly Tudor methods of government. The
training and experience they gained in the performance
of their multifarious duties, together with the political
experience that many of them acquired as members of
Parliament—for the Commons were usually clected
from the very same class which furnished the Justices of
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the Peace—went far to produce a remarkable social
stratum of men of independent means, of much experience
of law and administration, of mature political conscious-
ness, and ambitious to play a part in government. They
served the Tudors well, for harmony was the general
tone in the relations between the king’s government and
the majority of the people. If once that harmony should
come to be broken down, the Crown might find itself
faced with disaster, for it would be able to rely upon no
local instruments of government other than the Justices
of the Peace, who could be compelled to do nothing, but
who, with their class generally, might prove themselves
to be most formidable political opponents.

Conflicts of Principle

The seventeenth century is the Heroic Age in English
Constitutional History. The hitherto prevailing harmony
between the three authorities within the Constitution—
the Crown, the Parliament, and the Courts of Commmon
Law—Dbroke down during the first three decades of the
century, primarily because of fundamentally different
interpretations of the Constitution adopted by the Crown
on the one side, and the Commons and Common lawyers
on the other. For the time being the Crown was the
stronger, and its supremacy over the other parts of the
Constitution was established during the fourth decade.
But this supremacy could not in the long run be main-
tained in the face of extraordinary political circum-
stances, and gave way to a short-lived restoration of
something like the Tudor balance of powers during the
first year of the Long Parliament (1641). This balance
might perhaps have been sustained indefinitely, but for
the rise of acute religious differences between the Crown
and the militant Puritan party in the Commons. It was
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essentially the desire to control the religious policy of the
Crown that inspired the further and far more extreme
constitutional conflicts which resulted in the complete
breakdown of co-operation between Crown and Parlia-
ment, and the resort of both sides 10 armed force. This
fratricidal struggle was to involve in the end resounding
events which no one foresaw at the outbreak of the Civil
War—the exercise of executive power by what came to
be left of the Parliament, the judicial murder of the king
himself, the abolition of the monarchy and of the House
of Lords, and the establishment of a military dictator-
ship which was to seek in vain to convert itself into a
civil authority commanding a civil allegiance. The
failure of this attempt, and the unsuccessful consti-
tutional experiments of the Interregnum (1649-60)
brought the country back to the point in 1641 at which
it had departed from its historic path, and the ancient
triumvirate of King, Parliament, and Common Law was
restored—but without their old harmony. At the
Restoration of 1660 no attempt was made to define the
proper relations between these three authorities. Even
if a serious attempt of the kind had been made, it is
inconceivable that any agreement could have been
“reached among the parties so soon after the Civil War.
The old institutions were therefore restored, but no
awkward questions were asked as to the relations between
them. It soon became manifest, however, that those
relations were not going to be the same as in the old
days. The Crown now could evade the efforts of Parlia-
ment at controlling the policy of the executive only by
accepting the financial aid of a foreign power. Charles
II did eventually succeed in following this perfidious
way of escape, and there is no telling what perversion of
the Constitution might bave ensued but for his own
K
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premature death, and the crass stupidity of his brother
James I1 in pursuing a religious policy so totally un-
acceptable to all parties of importance that the consequent
Revolution of 1688-g was both bloodless and final. It
was bloodless because no one would strike a blow for a
lost cause, and it was final because the ensuing settlement
made the minimum possible departures from tradition,
modified the law in one or two points upon which both
the Tory and the Whig Parties were agreed, and left the
rest to time and chance. The result was the firm es-
tablishment of King, Lords, Commons, and Courts of
Common Law, each possessing rights of their own, each
dependent upon the others in certain respects, each with
an indispensable part to play in the government of the
realm.

The Constitutional Law of England has, of course,
been modified in many particulars since that date, but
it has never been altered in a fundamental respect from
that day to this. The law remains basically the same
now as then. What has changed out of all comparison
are the relations between the parts of the Constitution,
and these relations have been in the main changed, not
by legal reform, but by the development of conventions
unforeseen then, but which have been evolved out of
experience and the practical needs of changing political
circumstances.

The period from the accession of James I in 1603 to
the year 1629 witnessed a struggle—in the main a
successful struggle—on the part of the Crown to assert
its dominance over both the Parliament and the
Common Law. It was to some extent a struggle of
personalities. The characters of James I, and from 1625
of Charles I, of Queen Henrietta Maria, of the royalist
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lawyer Francis Bacon, of the common lawyer Edward
Coke, of Pym and Eliot in the Commons, of Archbishop
Laud, and of Thomas Wentworth, Earl of Strafford, and
of many others, all contributed elements to a struggle
which would have been very different if those characters
had been different. But it was also a struggle of in-
compatible principles and points of view. Both sides in
the contest appealed to law and history, but it was the
royalist side which then represented the modernist,
progressive opinion, whilst the parliamentary opposition
and the common lawyers looked to the ‘good old days’
of the medieval constitution for precedents to support
the supremacy of the Common Law and the partnership
of Parliament in the Constitution against the magnifica-
tion of the royal prerogative and the dominance of the
executive power. The Crown based its case largely upon
a comparatively new-fangled theory of the divine
hereditary right of the monarch to rule, which, in so far
as it was carried to its logical extreme, was incompatible
with medieval notions of limited monarchy, the rights
of Parliament, and the ultimate supremacy of the
Common Law. It based its case also upon the general
tendency everywhere in Europe to free the executive
power in the State from hampering restrictions and to
establish monarchies absolute in theory and in practice.
The common lawyers and parliamentarians who opposed
this powerful impulse to aggrandize and sanctify the
executive power could find little comfort and support
except by looking back to the past, and seeking there
material and precedents which seemed to confound the
arguments of the royalists. That many historical events
were falsified in this process goes without saying ; most of
the grist brought to the mill by the opposition out of
Magna Garta and the parliamentary records of the
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fourteenth and fifteenth centuries does not bear serious
examination. But the attitude of these opponents of the
Crown was to have a permanent influence upon the
fundamental character of English political life, and it
was to be one of the many paradoxes in English history
that the resisters to Stuart monarchy were cast in a highly
conservative mould, and looked to the historic past for
weapons with which to combat the tendencies of their
time. But many medieval precedents were ambiguous,
and the Crown was often able to confound its critics by
appeal to the letter of the law, and by securing an inter-
pretation of the law favourable to itself.

James I was not only a Scot, brought up in a consti-
tutional environment entirely alien to that into which
he was transferred in his larger kingdom, but, what was
worse, he was also a scholar of more learning than dis-
cretion. Not content with merely adopting a theory of
the divine right of hereditary kingship, he felt impelled
to compile a voluminous tome setting out his views and
arguments on the theme at great length, as well as to
improve, as he thought, every occasion by expounding
his doctrines. That this unfortunate habit of philo-
sophizing, in season and out of it, helped to focus and
harden opinion against him cannot be doubted, but at
least he was less intransigent than his son, Charles I, was
to prove, and during his reign (1603-25) the extremities
of conflict were avoided. Nevertheless, his views as to the
place of the Crown in the Constitution inevitably brought
him into sharp contest with the other co-existent
authorities, the Common Law and the Parliament, and
set up the alignments of parties, powers, and forces that
were to make the Civil War of 1642-g possible.

The independence of the Common Law found its
champion in the person of the redoubtable Sir Edward
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Coke, who had been a highly royalist Attorney-General
under Elizabeth, but who, as chief justice, first of the
Common Pleas and later of the King’s Bench, became
the very embodiment of the spirit of the Common Law,
and was destined to immortal fame as an antagonist of
the Crown, both on the Bench and in the Commons, and
also as a medium by which the continuity of the Common
Law was preserved, and the medieval law merged into
the modern.

In several cases of constitutional importance in which
James I sought from the judges a decision or opinion
favourable to the Crown, Coke stood out against him.
The details need not detain us here, but the essential
principle at stake was whether the judges were merely civil
servants or whether their primary duty was to interpret
the law. That they were in fact the king’s servants was
indubitable, and there were no means of preventing the
king from dismissing Coke from the chief justiceship of
the King’s Bench in 1616, but in taking such a step,
James I set his dynasty on a course that was in the end to
prove disastrous. Coke’s judicial career was terminated,
but he was still to add his powerful support to the
opposition in the Commons, and his spirit was to live on
in his legal writings long after the Stuarts had ceased to
reign.

James I’s views and the tactlessness with which he
expressed them brought him into conflict with each of
his four parliaments. Perhaps he was technically right
in asserting that the privileges of the Commons existed,
not as of right, but by the king’s grace, but the point was
somewhat academic, and it was politically unwise to
press it, and this and other differences of opinion gave
birth in 1604 to the first of the great documents of the
period which set out the Commons’ view of their position.
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The Form of Apology purported to state and to correct
what they considered to be the king’s misapprehensions
of several constitutional points of importance, including
the question of the nature of parliamentary privilege.

It was primarily through finance that the Commons
could hope to exert pressure upon the Crown, for its
pecuniary necessities were great and increasing. The
days when the Crown could carry on its government in
normal circumstances largely out of its hereditary
revenues were gone. For a long time the consequences
of a general fall in the value of money had been felt, even
if not understood. Elizabeth’s finances in her later years
had been still further upset by the high cost of dealing
with an Irish rebellion, and she left a considerable debt
behind her, as well as a heavy annual deficit. It is not
surprising therefore that James I sought ways and means
of increasing his revenue; it was rather his method of
doing so that aroused opposition and misgivings.

The legal right of the Crown to impose additional
customs duties for the purpose of rcgulating trade was
notdoubted, but it had not been envisaged that this power
might be turned 1o the purpose of raising substantial
revenue outside of parliamentary consent. The legality
of the Crown’s action in raising new duties was brought
to the test in Bates’s case in 1605, and the decision of the
judges was in the Crown’s favour. The ruling was
probably sound enough according to the letter of the law,
but several of the judges included in their judgements
unfortunate passages that seemed to echo the king’s own
political sentiments, and James himself followed up with
some very high-sounding observations on the matter.
His subsequent command to the Commons ‘not to dispute
of the King’s power and prerogative in imposing upon
merchandises exported or imported’ provoked a vigorous
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claim by them that it is ‘an ancient, general, and un-
doubted right of Parliament to debate freely all matters
which do properly concern the subject and his right or
state; which freedom of debate being once foreclosed,
the essence of the liberty of Parliament is withal
dissolved’.

In short, the Commons were no longer disposed to
accept the Tudor interpretation of the parliamentary
privilege of freedom of speech, and a great debate on
impositions took place notwithstanding the king’s com-
mand to the contrary. Eleven years later, the insistence
of the Commons on debating James’s unpopular foreign
policy brought the dispute to its climax. The king’s
command to refrain evoked the great Protestation of
18 December 1621 :

“That the libertics, franchises, privileges, and juris-
dictions of Parliament are the ancient and undoubted
birthright and inheritance of the subjects of England;
and that the arduous and urgent affairs concerning the
King, State, and defence of the realm, and of the Church
of England, and the maintenance and making of laws,
and redress of mischiefs and grievances which daily
happen within this realm, are proper subjects and matter
of counsel and debate in Parliament; and that in the
handling and proceeding of those businesses every
member of the House of Parliament hath, and of right
ought to have, freedom of speech to propound, treat,
reason, and bring to conclusion the same. .. .

James could, and did, dissolve the Parliament, send
for the Journals, and with his own hand tear out these
resounding words, but he could not set back the clock.
He could not revive Elizabethanism. He could not
restore harmony where now discord prevailed. Already
the Commons had resorted to the old procedure of
impeachment and struck at rwo of the king’s ablest
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officials, Francis Bacon, the Lord Chancellor, and Lionel
Cranfield, the king’s financial adviser. In both cases
the main charges related to corruption, but an attack
by the Commons upon the king’s ministers was ominous.
The stage was being set for more tragic scenes.

No issues were solved under James I, but the parties
were taking up their positions for the greater conflict to
come. On the one side stood the king with his large and
ill-defined prerogative powers, his potent executive
instruments in the Privy Council and its judicial off-
shoots, Star Chamber, Court of High Commission and
others, and with his ultimate control over the Bench,
supported by the bishops and the episcopalian party in
the Church of England and royalists generally; on the
other side stood those common lawyers who did not
favour royalism, and the anti-royalist Puritan element
inside and outside the Parliament, with no weapons but
the negative one of refusing financial aid, and the
destructive one of impeachment, both of which could be
wielded only in Parliament.

The accession of Charles I (1625-49), a man who was
incapable of learning wisdom from experience, did
nothing to smooth the troubled political waters.. The
relations between the Crown and the Commons rapidly
deteriorated, and sharper notes were sounded. The
conflict between them now turned mainly on the crucial
question of finance. The intention of the Commons to
apply severe pressure to the Crown was clearly shown by
the unprecedented action of his first Parliament in
proposing to grant tunnage and poundage (the usual
customs duties on imports) for one year only, instead of
for life as was customary. The fact that a life grant had
come to be customary enabled the Crown to continue to
levyit on the ground of prescriptive right, notwithstanding
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that even the proposed grant for one year fell through
altogether in the end. The second parliament of the
reign (February to June, 1626) refused to authorize any
grant without the prior redress of grievances, and began
an impeachment of the king’s favourite but incompetent
minister, the Duke of Buckingham. To save him, Charles
dissolved the Parliament, but more revenue he had to
have,

The Statute of Benevolences of 1483 forbade the com-
pulsory exaction of monetary gifts from the people, but
there was no law to stop the Crown from accepting loans
from its subjects, and it had at its disposal all manner of
means of persuading people to offer loans. To this
desperate expedient of exacting ‘forced loans’ Charles
now turned. All kinds of pressure were put upon in-
dividuals to lend money to the Crown; poor men were
forced to serve as soldiers, or their homes were disturbed
by the billeting of troops upon them; rich men were
arrested under warrants of the Privy Council if they
declined to contribute, and imprisoned whilst they
thought it over. A large sum of money was raised in this
way, but the judges gave no countenance to the loan,
and Chief Justice Crew, who refused to admit its legality,
was dealt with as Coke had been dealt with, and was dis-
missed. But the law as yet offered no remedy to those
imprisoned for refusal to co-operate in the loan. The
case of the Five Knights (or Darnel’s case) of 1626 did
not end in a denial by the judges that the king’s special
command was sufficient authority in law for imprison-
ment, nor did it result in bail being allowed to the
sufferers.

The abject failure of Charles’s and Buckingham’s
incursions into foreign politics compelled the summons
of a third Parliament in March 1628, in order to procure
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further financial supplies. Its meeting was preceded by
the release of seventy-six persons who had been im-
prisoned for non-compliance with a request for a loan,
Of these, twenty-seven were returned as members of the
new Parliament ; this circumstance and the inconclusive
nature of the Five Knights’ case made it inevitable that
the Commons should proceed at once to attack arbitrary
imprisonment and arbitrary taxation. They entered into
a conference with the Lords upon ‘some ancient funda-
mental liberties of the kingdom’. An attempt to impose
statutory restrictions upon the Crown in these matters
was foredoomed to failure, and it was under Coke’s lead
that the method of proceeding by Petition of Right was
adopted. There was no precedent for secking the remedy
of public grievances by using the Petition of Right
procedure normal in private affairs, and the king did all
he could to avoid giving more than a generally affirma-
tive answer to it. But the Petition had passed both
Houses, and public agitation was great. In the end, the
Commons had their wish, and the responsc of the Crown
in the form Soit droit fuit come est desiré combined parts of
the customary assenting words to both a petition of right
and a private bill. But Charles was justified in believing
that this assent said no more than his first affirmation
implied, for no assent to a Petition of Right could alter
the law. The law remained the same as it had been
before, but it was at any rate something to have got a
declaration that no man should be compelled to make any
gift, loan, benevolence, or tax without common consent
by Act of Parliament; that no freeman should be
detained in prison without cause shown; that soldiers
should not be billeted upon people without their assent.
Still, pious declarations were one thing ; the means with
which to enforce them in practice was quite another
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thing, and many troubles were to ensue before the means
were found.

Mollified in some degree by this success, the Commons
prepared a Bill to grant the Crown substantial financial
aid, but none the less proceeded with a remonstrance
against Buckingham, and prayed for his dismissal. There
was no precedent for attacking a Minister save by way of
impeachment, which involved some sort of criminal
accusation. No crime could be alleged against Bucking-
ham, and Charles answercd the remonstrance with a
prorogation. In the interval, Buckingham was assas-
sinated, but on the reassembly, the opposition, so far
from being quieted, took a new and more defiant turn.
To the financial question was now added a religious
question. For a long time, the religious policy of the king,
episcopalian and High Church in character—some
thought pro-papal—had been increasingly unacceptable
to the growing Puritanism of a large proportion of the
Commons and of the country. On their reassembly on
20 January 1629, the Commons proceeded to pass resolu-
tions antagonistic to the Crown’s religious policy, and to
debate questions arising out of the Crown’s continuing
to levy tunnage and poundage by prescriptive right alone.
The king ordered an immediate adjournment, but the
Speaker was forcibly held down in the chair, and the
Commons passed their resounding resolutions, whilst
the king sent for his guard to break into the House.

The Commons had openly defied the king's lawful
authority, and the dissolution which followed, on 10
March 1629, dissolved not only the Parliament, but also
an epoch. The ancient harmonious balance between the
three great powers in the State was at an ecnd. Judges
had been dismissed because they would not serve the
king alone ; the Commons would not grant the financial
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support necessary to the carrying on of the king’s
government, and had sought to impose their policy upon
the Crown; the king sent the Parliament packing, and
was to summon no morc—for cleven years.

The only serious practical difficulty in doing without
Parliaments was the financial problem. There was no
question but that the Crown was vested with all the
powers necessary for carrying on the executive govern-
ment ; indeed, no executive power other than the Crown’s
existed. The assent of both Houses of Parliament was,
it is true, necessary for making statutes, but it was easy
enough to do without new statutes. Even the financial
difficulty could be, and was, largely overcome. Tunnage
and poundage continued to be levied by prerogative
power, and persons who resisted were dealt with by
Council or Star Chamber; there was plenty of room in
the prisons. Obsolescent laws were revived and enforced
when financial profit would result; monopolies were
granted, and ship-money—in the past a lawful method
of raising contributions to the Navy from sea-port towns
—was exacted from inland towns on the dubious plea of
war emergency, and seven of the twelve judges in John
Hampden’s case (1637) pronounced the exaction to be
lawful. As a result of all these measures, the royal
finances were much augmented, and by 1638 came to
be in a more flourishing condition than they had been
for many years.

There is no saying how long this régime would have
continued if untoward events had not introduced dis-
turbing factors into the situation. No means of organized
opposition existed outside of Parliament; individual
resistance, however heroic, could effect nothing; no
armed rising occurred. If foreign complications could
have been avoided, Parliament might have suffered the
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fate of the French States-General, the meetings of which
were suspended from 1614 to 1789. It was the ccclesi-
astical policy of Charles I and Archbishop Laud that
was to prove fatal to the régime—first in Scotland, later
in England. It was not very difficult for the Crown to
enforce its religious policy upon England—a policy
which meant Laud’s ideas of episcopacy, ceremony, and
Prayer Book. The supremacy over the Church of
England was unquestionably vested in the Crown, and
the Crown could readily turn the Court of High Com-
mission into an instrument for the enforcement of its
religious views upon the clergy and the laity alike. Many
Englishmen were devoted to the Church and favourable
to the Laudian views; those who did not share these
enthusiasms either dissembled, put up with the conse-
quences, or emigrated to a New World ; they did not—
could not as yet—rebel. But it was quite a different
proposition to try to enforce the same ecclesiastical views
upon the Scots. In Scotland, ecclesiastical history had
taken a different turn from that of England ; the majority
of the people there had gone very much further in the
Puritanical direction than the majority of the people
in England ; anti-episcopalianism was more rife, Presby-
terianism far more developed. Moreover, in Scotland
the monarchy had always been decidedly weaker than
it had been in England ; armed resistance to the Crown
had been much commoner than in England. The Scots
therefore reacted to Charles’s religious policy differently ;
they rose at once in 2 widespread revolt, made the
National Covenant, and invaded the north of England.

The political impasse reached by Charles I at this
juncture is revealed by the fact that for the first time in
history the English displayed a marked reluctance to
fight the inhabitants of the northern kingdom, who now
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appeared in the unwonted guise of brothers and fellow-
sufferers rather than as traditional enemies. Charles
could not raise enough men and money to suppress the
rebellion, nor even to deal with the invasion, and at long
last felt obliged to summon a Parliament once again, in
the hope that supplies would be forthcoming for these
purposes. The hope was in vain, for the demand of the
Commons was for redress of grievances before the grant
of supply, and the Short Parliament (13 April to 5 May
1640) was speedily dissolved. The Scottish situation
went from bad to worse; the undutiful Scots declared
episcopacy to be abolished ; the English army was largely
mutinous ; the army to be imported from Ireland had
not arrived; a fresh invasion of Scots occurred. Still
futilely hoping to stave off capitulation to the Commons,
Charles made ancient ghosts walk by summoning a Great
Council of Peers in September, but such of the ‘heredi-
tary counsellors of the king’ as attended could do nothing
but advise temporizing with the Scots pending the
assembly of a full Parliament. It was the end of medieval
constitutional ambiguity ; the monarchy had reached the
point where it found itself literally unable to carry on its
government without the Commons in Parliament—the
child of its own ambition and will to rule.

When the Long Parliament met on g November 1640,
no one could have anticipated that it would not finally
be dissolved until 16 March 1660. During those twenty
years it was to suffer many vicissitudes, but it was to be
in the end the sole legal strand running through the
turmoil and revolution of Civil War and Interregnum.

Down to August 1641, the members of the Commons
were unanimous in pressing measures for the remedy of
constitutional grievances, and the king had no practical
option but to assent to 2 number of Acts of Parliament
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which destroyed the lawful possibility of royal supremacy
over the Parliament, and which in cffect restored the
Tudor balance between the two powers, in so far as this
could be established by statute, but at the same time
curtailed some of the executive power which the Tudor
sovereigns had been wont to exercise. The Triennial Act
prescribed that in future not more than three years were
to elapse without a meeting of Parliament, and that no
Parliament was to be prorogued or dissolved within forty
days of assembly without its own consent, whilst another
Act provided that the Long Parliament itself was not to
be dissolved at all without its own assent. The full
implications of this measure were not realized at the time,
but the curtailment of the royal prerogative of dissolution
was nothing short of revolutionary, and as events turned
out it was to be nineteen years before the remnants of the
Long Parliament were to come to the point of agreeing
to a dissolution. A Tunnage and Poundage Act legalized
the prerogative levies that had been made, prohibited
them for the future, and made a grant for a short period
ahead. Other Acts swept away the prerogative courts
(or what were regarded as prerogative courts) of Star
Chamber, Court of High Commission, and various
others which had of late been used as administrative
tribunals enforcing a policy rather than as courts of
judicature enforcing the law. Several other Acts put an
end to various tortuous methods of raising money recently
resorted to by the Crown.

So far, reform was on conservative lines, and not
unacceptable to most shades of opinion other than those
of the extreme royalist minority, and a tolerable consti-
tutional scheme had been achieved. The balance thus
reached might have been maintained indefinitely, but in
fact during the twelve months from August 1641 to



154 ENGLISH CONSTITUTIONAL HISTORY

August 1642 the political position deteriorated all the
way from apparent unanimity to actual civil war. The
rot set in, not primarily because of any fundamental
differences of constitutional opinion, but essentially
because of religious dissension. It was on the question
of Church settlement that the Commons could not
agree, and the split thus engendered was to give birth
before long to the two camps of Roundhead and Cavalier.

One large party in the Commons pressed for the total
abolition of episcopacy, the remodelling of the Church
on Presbyterian lines, and the revision of the Prayer
Book; they went all out for reform of the Church in
‘Root and Branch’. The opposing party were not pre-
pared to accept the Presbyterianization of the Church of
England on Scottish lines, would not agree to more than
a moderate reform of the episcopalian system, and had
no enthusiasm for tampering with the Prayer Book. The
grave political crisis resulting from this dissension was
aggravated by Charles’s complete lack of statesmanship,
the outbreak of a rebellion in Ireland, which exacerbated
anti-Papal and anti-High Church feeling, by rumours of
plots and counterplots, by general fear that the king
would employ force against the parliament, by all the
ferment and turmoil that arise in situations fraught with
unpredictable dangers, in which honest men’s minds are
divided, the implications of decisive action impossible
to foresee, and in which age-long loyalties seem to con-
flict with conscience and with ambition.

In these circumstances, it was doubtless inevitable
that episcopalians should become royalists, and Puritans
parliamentarians. The Grand Remonstrance, which
passed the Commons in November 1641, by a narrow
margin of eleven votes, was no more than a piece of party
propaganda seiting out the programme of the Puritan
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anti-royalist party which, among other matters, proposed
that the king should employ only such ministers as
Parliament might have confidence in. But it was pub-
lished as an appeal to the nation, and if it did nothing
else it served to reveal to the country how divided in mind
it had become—a revelation which is a necessary prelude
to civil war in a civilized State. The final clash might
still have been avoided but for the king’s monstrous
blunder in going down to the House in person with a
large armed guard to attempt to arrest five members of
the Commons on the ground that they were in treasonous
correspondence with the rebellious Scots. The fact that
his attempt was in vain added an element of the ridiculous
to a threat of violence which in itself was sufficient to
raise the political temperature to boiling point. The
capital became too hot to be healthy, and on 10 January
1642 the king left London, never to return save as a
prisoner. The parliament speedily took steps to get
control of a military force to counter Charles’s open
preparations for coercion. When the king refused to
assent to a Bill for the transfer of the command of the
militia to Parliament, the forms of the Constitution were
departed from, and in March the effect of the Militia
Bill was decreed by Ordinance of the Houses alone. Both
sides hurried on with military preparations, and the
Parliamentary ultimatum came in the shape of Pym’s
Nineteen Propositions of June 1642. The demands were
for no less than the surrender by the king of his executive,
military, and ecclesiastical powers. No king of England
could accede to so fundamental a destruction of the
ancient Constitution as this, and Charles rejected the
propositions. In July, the parliament set up a Committ.ee
of Safety of five peers and ten commoners to excrcise
executive power, and pressed on with the organisation
L
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of an army. On 22 August, the king raised his standard
at Nottingham, and the Civil War had begun.

We cannot concern ourselves here with the course of
the war, nor with the details of the several attempts made
at establishing a workable constitution during the
Interregnum, During the war more than one effort was
made to come to an agreement with the king on the
crucial constitutional and ecclesiastical questions, but
Charles’s iniransigence, his devotion to the Anglican
Church, and his inability to refrain from trying to play
one party off against another, even after his military
fortunes were irretrievably ruined, combined with the
emergence of bitter dissensions within the remains of the
parliament itself, resulted in the end in the establishment
of the Cromwellian Army as the dominant political
force in the country. We cannot trace here how
eventually the royal bargain with the Scots over Presby-
terianism led to the turning of Cromwell’s formidable
military machine against his former allies, to the forcible
purging of the Commons of the Long Parliament of all
but a minority of puppets attached to the Army’s strings,
to the carrying out of a sentence of death upon ‘Charles
Stuart, King of England’, to the abolition of the
monarchy itself, and of the House of Lords, and to the
establishment of a Commonwealth and Free State in
May 164q.

To destroy the framework of civil government was
€asy, but to build it again was very difficult. Amid the
seething welter of parties and sects, political, social, and
religious ideas and ideologies that had been let loose by
all these events, the only stable element left was the Army
and its Captain-General, Oliver Cromwell. It was
impossible to secure a firm basis of agreement upon any
form of government, and the history of the next eleven
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years was the history of vain attempts by Cromwell and
his friends to clothe the rule of force in constitutional
forms, and to establish a civil government equal to the
enormous tasks confronting any government at that time.
The remnant of the Long Parliament (the Rump) would
not dissolve itself, and was forcibly dispersed in April
1653 to make way for a new parliament elected on the
novel principle of the divine right of the godly to rule
(Barebone’s Parliament or the Parliament of Saints,
July-December 1653). The more worldly wise among
the saints in this assembly soon tired of its pious and
interminable debates, and arranged for the abdication
of its pretensions into the hands of the Captain-General.
Next a written Constitution (The Instrument of Govern-~
ment of December 1653) was tried, abandoning the idea
of the absolute supremacy of a parliament, and reviving
an amended Elizabethan monarchy in the form of the
Lord Protectorship of Cromwell, limited by a Gouncil of
State, and checked by an elective Parliament. But by
tke irony of history, the Lord Protector soon found that
he could abide his parliament as little as Charles Stuart
had abided his, and he also found it difficult to get along
with his Council of State. By 1657, events had turned so
far that the second parliament of the Protectorate (from
which ‘undesirable elements’ had been carefully
excluded) proposed in the Humble Petition and Advice
to revive the kingship, to create a nominated Second
Chamber, to reduce the Council of State to a mere Privy
Council, to authorize a large fixed revenue; in short, to
restore something very much like the Constitution of 1641.
The Lord Protector accepied the scheme, but there was
to be no Cromwellian dynasty. The Army, upon whom
Cromwell was dependent for ultimate support, would not
stomach the ‘title of king’, and the Protectorate continued
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as modified by the other terms of the Humble Petition.

But all was built on shifting sands, and the prevailing
Republicanism of the next session of the Parliament was
countered in the old regal way by an abrupt dissolution.
Seven months later, the Lord Protector himself was dead,
and from the ensuing confusion, anarchy, and chaos
there were no visible means of salvation but to recall to
the throne of his ancestors the lawful son and heir of
‘Charles Stuart, King of England’. Out of hard and
bitter expericnce, Englishmen had come to learn that
the remorseless, incalculable power of the past over the
present was not to be dispelled by the strivings of a
single generation. From 1660 onwards, England was
never again entirely to forget that the secret of a nation’s
strength is to have the power of the historic past behind
it, not against it.

The Restoration of 1660 was a restoration of the
ancient institutions of government, the executive power
of the Crown, the legislative and fiscal powers of the
House of Lords and the House of Commons, and of the
ultimate supremacy of the Common Law ; in short, of the
Constitution as it had been in August 1641. Ostensibly,
the Great Rebellion was effaced from the records, but
in reality the events of twenty years are irrevocable,
and their deletion was fictitious. True, there was to be
no more absolute supremacy of the Crown such as had
been manifested during the years 1629—40; nor any
absolute supremacy of Parliament such as had been
cxperienced in the years 1641—9 ; still less was there to be
any more military dictatorship such as existed from
1649—60. But the effects and memories of these things
could not be expunged, except by the lapse of time. A
later generation might forget, but the generation of
Charles II could not.
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It is therefore not to be wondered at that the Restora-
tion settlement settled little except that the destined path
was to be the historic path. No attempt was made to
settle the problem of the relations between the restored
parts of the Constitution. King, Lords, Commons, and
Common Law were left to work out their own salvation;
all that had been demonstrated was the indispensability
of each. The executive power had been curtailed by the
abolition of the administrative tribunals, but the divinity
of hereditary right had received much vindication; the
rights of Parliament to participate in legislation and taxa-
tion had been incontestably confirmed, but Parliament
still had no means other than obstructive means of in-
fluencing the policy of the executive, which might do
much to evade parliamentary obstruction ; the supremacy
of the Common Law was not questioned, but the judges
were still the king’s servants, dismissible at pleasure.

No solution of these constitutional difficulties was
reached in the reign of Charles II, which resolved itself
into a series of political tugs-of-war between the king’s
party and the opposition party in Parliament, with the
money-bags of Louis X1V adding weight mainly but not
exclusively on the king’s side. What was really new was
the outcrop of virulent party politics in and outside of
Parliament, which, because they were new, were raw,
violent, and crude. The old camps of Cavalier and
Roundhead had turned into the Party caucuses of Tories.
and Whigs, and the old battlefields were converted into
wars of political manceuvring. In this form of warfare,
Charles I was a general as skilful as Cromwell had been
in the field, and he fought the political battles of the
Crown and of his dynasty with a consummate ability
which left him master of the political arena by March
1681. For the remaining four years of his life he ruled
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without the assistance or hindrance of any Parliament,
but he could rcvive the shades of 1629—40 only by relying
upon the liberal financial support of Louis XIV. It was
an ignominious way of escape from the equally un-
scrupulous politics of the Whig opposition. Charles
outwitted his opponents, but a government cannot live
on its wits for ever, and the suspension of parliamentary
methods could hardly have been indefinite.

The death of Charles II in 1685 and the accession of
his unadaptable brother, James II, worked, in a very
short space of time, a radical change in the political
situation. James II with more than all his father’s
-obstinancy, so conducted himself as to undo in three
vears all Charles IT’s work, to place the Crown in a
position of political isolation, and to give himself no
practical alternative but to emigrate.

For James IT was not merely a Roman Catholic, but
also so deluded as to deem it possible to reintroduce a
Catholic régime, if not with parliamentary assent, then
by prerogative power. He was no morc bigoted, perhaps,
than the Cavalier squires who had reimposed a militant,
intolerant Anglicanism at the Restoration, but he should
have realized that if the hands of the clock were to be
put back to 1558, they must first pass 1649.

For James II’s bigotry was the very one most likely to
be unacceptable to all the politically important classes of

- the nation. The restoration of the Anglican Church had
been a cardinal feature of the Restoration of 1660
onwards, and it had been accompanicd by the penaliza-
tion of all Dissenters, Catholic and Protestant alike. The
Anglican and Tory squires might reverence the office of
king and pay at least lip-service to the doctrines of divine
hereditary right and non-resistance to the Crown, but
they were not going to have the ‘martyrdom’ of Charles I
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brought to naught by his younger son. The Protestant
Dissenters wanted relief, but it did not suit them to have
it as a gift of the prerogative in despite of parliamentary
enactment. And so James II raised up against himself
a national opposition of Tories and Whigs, Anglicans
and Dissenters, bishops and pastors, an opposition which
was united and could only be united in one respect—in a
determination to prevent the resurrection of Catholicism
and the spread of popery.

We cannot trace here how it was that William, Prince
of Orange and Stadtholder of Holland, nephew of
James II, and husband of Mary, daughter of James II,
having been invited by leaders of both the Tories and the
Whigs to deliver the realm in the Protestant interest, was
able to sail from Holland, land in Devon, and march on
the capital unopposed; how at the last the courage of
the Stuarts deserted James II, and how he fled the
kingdom, leaving the throne and seat of government
vacant. We are more concerned to see how this vacancy
was filled.

Settlement by Compromise

The flight of James II left the country with no lawful
government, and for the last time it fell to the heirs of the
‘common council of the realm’, the peers, to meet together
to take stock of the situation and t{o improvise machinery
for the re-establishment of a government. With no
available king, it was impossible to assemble a lawfully
constituted Parliament, and recourse was had to the
expedient of summoning a Convention consisting of al}
surviving members of the Parliaments of Charles II.
When the Convention met on 22 January 168g, the
Tories were in the majority in both Houses, but found
themselves split into three sections, each with its own:
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ideas of how to overcome the constitutional difficulties
of the situation, whilst the Whigs were unanimous
in support of a solution of their own. It was a most
fortunate division of Party strength, for it made a com-
promise inevitable. The Tories were naturally gravely
embarrassed by the turn events had taken; their
«cherished doctrines of hereditary divine right and of the
duty of non-resistance to the lawful sovereign had
become the two horns of a dilemma. If they grasped the
former, then James’s infant son ought to succeed ; but if
he did, he too would turn out to be a Catholic monarch,
the avoidance of which was the whole purpose of the
Revolution. If they grasped the latter, then there was
no excuse for the Revolution itself. The Whigs were in
no such difficulty. They saw no obstacle to a settlement
of the succession by Parliament alone, even by a mere
Convention Parliament. Less than a week’s debate in
the Commons sufficed to bring the moderate Tories into
agreement with the Whigs, and to carry two resolutions
embodying the essence of the Whig view but couched
in such terms as would give the least offence to Tory
scruples:
(1) That King James II, having endeavoured to subvert
the constitution of his kingdom by breaking the original
contract between the king and people ; and, by the advice
of Jesuits and other wicked persons, having violated the
fundamental laws; and having withdrawn himself out
of the kingdom, has ahdicated the Government; and
that the throne is thereby vacant; and

(2) That it hath been found by experience to be in-

consistent with the safety and welfare of this Protestant
kingdom to be governed by a Popish Prince.

Nobody in the Convention would have wished to
«contest the second of these propositions, but it was not so
«€asy to pass the first of them through the Lords, where the
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Tories were in greater strength than in the Commons
and did not like the suggestion that the throne could be
vacant. It was not practical politics to pretend that
James’s son was already filling the gap, but the Tory
Lords tried to save face by contending that Mary of
Orange had automatically succeeded to the throne, A
deadlock between the Houses ensued, and was only
overcome by the ministering of a strong dose of realism
by William himself. He declared that, notwithstanding
the esteem he had for his wife, ‘he would not hold any
thing by apron-strings’, and that if this was what was
expected of him, he would prefer to return to Holland
forthwith. That was a contingency that could not be
coniemplated by even the most die-hard Taries, and the
resolutions of the Commons now instantly passed the
Lords. The Prince and Princess of Orange were declared
to be the King and Queen of England.

The Convention was converted into the first Parliament
of William and Mary, and the old Constitution could
function again, with such adjustments as might seem
necessary and practicable to avoid any repetition of the
coercion of one part of it by another. Any adjustments
made had perforce to be the minimum needful to that
end, for no adjustments at all could be effected except
by agreement among both the Parties; the Whigs must
be able to carry a large proportion of the Tories with
them; otherwise the attempt would fail. There was
therefore to be no doctrinaire reform of the Constitution,
no definition of the seat of sovereign power, no talk of
the fundamental rights of any power or body within the
State. All that was done was to list a number of ways in
which James IT was deemed to have abused his powers,
and to declare these by Act of Parliament to be illegal
henceforth. )
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Once the Bill of Rights had been enacted as a statute
on 16 December 1689, no doubt or difficulty remained
but that it was illegal for the Crown to suspend the general
operation of the laws without parliamentary consent, or to
dispense with them in individual cases, or to erect ecclesi-
astical courts, or to levy money by prerogative without
parliamentary grant, or to raise or keep a standing army
within the kingdom in time of peace unless with the con-
sent of Parliament. Several other practices of the executive
in the past were also specifically declared to be illegal.
Shorn of these dozen or so possibilities, it was no longer
practicable for the Crown to ride roughshod over the
susceptibilities of Parliament. Furthermore, William III
of his own motion abandoned the idea that the judges
were mere civil servants dismissible at pleasure, and he
appointed them during good behaviour. This vital
readjustment was subsequently legalized by statute in
the Act of Settlement of 1701, which also in effect pre-
scribed that a judge of the High Court could be removed
only on an address to the king by both Houses of Parlia-
ment. Steps were also taken to modify somewhat the
militancy of the Anglican Church, but the Toleration
Act of 1689 was not sufficiently tolerant to accord to
even Protestant Dissenters more than a relaxation of
penalties; their civil disabilities and the absence of any
statutory relief for Catholics remained until the nine-
teenth century,

By 1701, it became necessary to carry the Revolution
further by providing for the maintenance of the
Protestant succession in the probable contingency that
Mary’s sister Anne, who would succeed to the throne
after the death of William, would have no heir in the
direct line to succeed her. The Act of Setilement of 1701
provided that in that event the succession should go to
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the nearest Protestant representative of the Stuart
family, to Sophia, Electress of Hanover, a granddaughter
of James I, and her heirs, and that no person who was a
Roman Catholic or who married one should succeed,
and that the holder of the Crown should join in com-
munion with the Church of England as by law es-
tablished, and provided also certain safeguards
appropriate to the succession of a foreign prince.

The Act of Union of Great Britain and Scotland which
followed in 1707 was the logical rounding off of the
Revolution Settlement, for it was impossible to con-
template a division of the Crowns of the two kingdoms
after Annc’s death, and the only way to ensure their
permanent union was (o unite both the Crowns and the
two Parliaments, whilst preserving the independence of
the other institutions native to the two countries.

The Revolution Settlement thus amounted to no more
than the clarification of a few difficult constitutional
problems that had been passed over in silence at the
Restoration of 1660. The political events and party
developments of the thirty years that had intervened had
at length made such a clarification possible, and although
the settlement was to be in some danger from the
Jacobitism of the more extreme Tories and of some of the
Highlanders in later years, and still more perhaps from
a general lack of enthusiasm for the Hanoverian line, it
was never to be undermined or even seriously jeopar-
dized. It was based essentially upon a compromise, and
as such was acceptable, not only to the Whigs, but also
to the moderate Torics. It could not have been brought
about without a revolution, but the revolution was
confined to the ousting of the lawful monarch. There
was no question henceforth that the king was king by
Act of Parliament, and no wistful longings of the Tories
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for 2 more divine sanction could make any difference to
the plain fact. It was now incontestable, therefore, that
in the last resort the Parliament was supreme over the
Crown ; what Parliament had given, it could take away.
But last resorts are not daily medicine, and there was no
suggestion that the executive power in the State had been
transferred from the Crown to the Parliament. What
had been settled once for all was that the Crown had its
own proper sphere of authority, that the Houses of Lords
and of Commons had theirs, and that the Common Law,
too, had its own sphere. The laws which recognized or
assumed these co-existent spheres of authority were not
going to be altered in any fundamental respect. It
remained to adjust the relations between these authorities,
and to create working arrangements among them which
would answer to the practical needs and political
realities of changing circumstances.



CHAPTER 4

FROM THE EIGHTEENTH TO THE
TWENTIETH CENTURY

Smice the Revolution Settlement there have been no
fundamental constitutional conflicts in England ; there
was to be acute controversy and agitation over the
reform of Parliament and the extension of the franchise
in the early nineteenth century, and not a little distur-
bance over the modification of the powers of the House of
Lords in the early twentieth century, but there were to
be no more revolutions. The small adjustments in the
ancient Constitution which were made at the Revolution
at the end of the seventeenth century, and the years
immediately following, provided a firm and stable
framework within which ample room was left for internal
changes, which in the course of some two hundred years
entirely altered the inner meaning of the constitutional
scheme without destroying its fabric. The Revolution
confirmed that the government of England was to be a
parliamentary limited monarchy; it is that still, but it
has also become a constitutional democracy in which
the ultimate source of power is the will, not of the Crown,
but of the people themselves. This extraordinary meta-
morphosis was the result of the play of party politics and
many fortuitous circumstances during the eighteenth
century, still more of the nineteenth century, and was
not completed until the twentieth century,

The Separation of Powers and Government by Influence

The Revolution of 1688—9 bequcathed to the eigh-
teenth century as its form of government a partnership
of King, Lords, Commons, and Common Law. The
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recognition of the independence of the judges left the
courts of common law free to arbitrate within the law
between the executive and the people, subject only to
the overriding supremacy of Acts of Parliament. After
1707, the royal prerogative of refusing assent to Bills
passed by both Houses of Parliament was never exer-
cised, so that the two Houses could in effect always alter
the law of the land if a majority in both Houses resolved
to do so. The Crown still chose the judges, but could no
longer dragoon them once they were appointed. The
courts therefore were now free to fulfil their destiny, and
to apply the law without fear or favour to everyone,
ministers and subjects alike, except to the king himself—
for the king remained the fountain of justice, and justice
cannot do justice upon itself; the king could not be
deemed to have authorized an unlawful act, and his
servants who committed such an act were alonc re-
sponsible, The legal rights of the citizens thus received
the greatest protection that they can ever rcceive—the
protection of the law enforced by an impartial judiciary.

The exercise of lawful executive power was left vested
in the Crown; the ancient rights of the House of Lords
to a co-equal legislative power with the House of Com-
mons in all save fiscal matters, were also left unimpaired,
as well as its supreme appellate jurisdiction in civil litiga-
tion. The rights of the House of Commons to discuss
any matter whatsoever, to criticize freely the executive
power, and its supremacy in financial supply, were as-
sured. The four great and venerable institutions of
government, the Crown, the Lords, the Commons, and
the Courts of Common Law were thus confirmed in
their respective spheres of authority, within which each
was largely but not entirely independent of the others.
Allwere mutually indispensable, and none of them in the
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eighteenth century showed any inclination to attack the
position of any other.

It was this marked, although by no means complete,
separation of powers that gave to the Constitution of the
eighteenth century its character, evoked the admiration
of foreign critics, and inspired the framers of the Consti-
tution of the United States of America. The govern-
ment of ‘checks and balances’ which resulted from this
partial division of powers prevented the absolute
supremacy of any one part of the Constitution over
another, kept the arena clear for the play of political
interests, forces, and parties, and in due course made
possible a transformation in the basis of political power.

But it was in the nature of things essential, if the
machinery of government was to work tolerably well in
practice, to ensure harmonious relations between the
executive and the legislature, between the Crown and
the Parliament. For the Crown could dissolve Parlia-
ment at any time, and Parliament could bring the
executive to a stop by refusing financial support and by
disbanding the Army. Deadlock between the two powers
would mean anarchy, and could not be allowed to
happen. It was not allowed to happen, for the Crown
had at its disposal the means of ensuring adequately
harmonious relations in all normal circumstances. If it
could not rely upon the loyal support of majorities in
the Houses, it could and did attach to its interest the
needful balance of votes in either House by exercising
its ‘influence’. Party divisions were not as yet clear-cut
and all-embracing ; there were still plenty of members of
Parliament who did not think that all wisdom was divided
between Tories and Whigs ; some conceived it to be their
primary duty to support the Crown in Parliament, if

* necessary against the machinations of party politics, on
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the principle that ‘His Majesty’s government must be
carried on’; others were willing enough to do so if they
saw personal advantage thereby accruing to themselves.
The Crown’s powers of patronage were ample; the
favours, the honours, the pensions, the sinecures it could
bestow were great—greater than those within the gift of
any of the powerful and wealthy leaders of whichever
Party happened at any time to be resisting the ‘influence’
of the Crown.

The link between the executive and the Parliament
which was most effective in keeping the wheels of
government turning in the eighteenth century and the
early nineteenth century was what we would call
bribery and corruption, but which then was usually
regarded as merely the obvious exercise of ‘influence’.
It was by the same kind of lubrication that the Party
machines of the Tories and Whigs were kept revolving.
The whole system was equivalent to what then re-
presented the ‘conventions of the Constitution’, without
which a Constitution of checks and balances could not
be made to work. It was a system necessitated by, and
also rendered possible by, the state of parliamentary
representation and the electoral franchise.

By the force of economic, social, and other circum-
stances, by reason of shifting population, and because
of the political events of the past generations, most
constituencies, both in boroughs and counties, had come
to be in practice dominated by the ‘interest’ of a2 com-
paratively small number of great families, large land-
owners, and wealthy individuals, who in effect could and
did secure the election of their own nominces. Few
of the lawful electors were in a position to exercise a free
choice at an election, even if they had wished te do so.
In many boroughs the lawful electors were in fact
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extremely few in number. The days of popular politics
in the modern sense had as yet scarcely dawned, and
most elections were decided by family connexions, local
interest, and personal advantage. The effective electorate
was often very small indeed, and most of the members of
Parliament themselves were in reality the nominees of a
handful of peers, large landowners, or of the Crown.
Influence and connexion counted for more than party
feeling, and when the Crown bid for votes in the House,
it was but outbidding or supplementing the influence
and connexions of the aristocratic families who domi-
nated the party affiliations of many of the members.
That the system in fact produced in Parliament so many
men of distinguished talents and abilities as it did need
cause no surprise, for it was easier then for young men
with little to recommend them but their own merits to
secure election than it is under more modern arrange-
ments, A genuine aristocracy always tends to patronize
ability, whereas democracy usually tends to patronize
mediocrity, for it understands that better.

The logical outcome of this state of affairs was the
formation of a Court connexion or Party, and this
broadly is what happened in the time of George III,
from 1760 onwards. There had been King’s Friends
long before then, but the accidents and vicissitudes of
political history during the first half of the century
delayed the full devclopment of a tendency which in the
circumstances was inevitable. For the notion that the
Crown ought to rely upon the support of only one Party
or of any particular Party was not one that gained ready
or wide acceptance in the conditions of the eighteenth
century, and it could for a long time be acceptable only
to the Party which stood to gain by so great a token of
royal favour and confidence. Both parties had shared in

M
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the Revolution, and neither William ITI nor Anne dis-
played any marked enthusiasm for granting a monopoly
of their confidence to cither of the Parties, although
towards the end of each of their reigns circumstances
obliged them to rely mainly upon the Whigs and Tories
respectively. But the Tory Party split and for half a
century ruined itself upon the question of an eleventh-
hour restoration of the Stuarts at the very end of Anne’s
reign, with the result that the Whigs dominated the
Parliaments of George I (1714~27) and George II (1727~
60). It was this practical circumstance rather than any
theory of party government or any particular love of
Whiggery that led to the royal choice of exclusively Whig
ministers for nearly fifty years after the accession of the
Hanoverian line, and of the choice of Sir Robert Walpole
as their leader for twenty-one years (1721—42). For the
choice of ministers was wholly the king’s, and those not
very adroit sovereigns, George I and George II, correctly
anticipated that on the whole their governments would
be carried on with the least trouble to themselves if they
relied on the Whigs and let them manage Parliament as
best they could with the judicious exercise of the royal
patronage. That the royal favour for one party lasted so
long was to be of great importance in the development 'of
the practice of party government and the evolution of the
Cabinet, but there was nothing to prevent George III
from turning to a rather different arrangement and
preferring to be his own chief minister and managing the
Commons himself by an appropriate use of his own powers
of patronage. It took him ten years to achieve these
results, for at the beginning of his reign the services of
the masterful William Pitt as a war minister could not be
dispensed with, and reliance upon one section or another
of the Whigs was temporarily necessary. But from 1770
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to 1782, George III, with the assistance of the competent
but submissive Lord North, enjoyed the fruits of his
efforts and rid himself of the Whig encumbrance. To the
fact that his statesmanship was not equal to his powers
of management, the Constitution of the United States of
America owes its origin.

The range of George III’s ‘influence’ did not, for
better or for worse, extend to the representative assemblies
in the American colonies, but the potency of his influence
in the Houses of Parliament set in train forces which in
the long run were to diminish the sovereign’s ability to
exercise government personally, to undermine both the
reasons for and the possibility of an indefinite continuance
of patronage as the effective link between the executive
and the legislature, and to encourage the growth of the
principles of responsible party government which
finally werc to place the Crown beyond politics al-
together. For the Whigs, ousted from royal favour,
began to form a genuine opposition based on political
principles which, when in the fuliness of time they could
be carried into effect, would modify the reality of the
royal influence by drastically curtailing its rights of
patronage, and would eventually destroy the basis of
government by ‘influcnce’ by securing the thorough
reform of the House of Commons itself.

When, by the end of 1783, George III rid himself of
the makeshift ministrics that ensued after Lord North’s
resignation in 1782, and by his favour procured a great
Tory majority bchind the younger Pitt, the Crown had
unwittingly given a strong impetus to government by
Party. For there was now to be a Tory ascendancy
comparable in length and completencss with that of the
Whigs in the earlier half of the century, and although
royal favour was to continue for at least 2 gencration to
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be indispensable to the formation of any particular
ministry, nearly all future governments were to be
primarily party governments. The importance of the
link of ‘influence’ therefore declined, but still remained
essential, for there was to be no reform of Parliament
until 1832,

The Reform of Parliament

A number of serious proposals for the reform of Parlia-
ment were mooted towards the end of the eighteenth
century, but the reaction of political opinion to the
French Revolution and the long-drawn-out struggle of
the Napoleonic wars delayed the successful fruition of
the movement until 1832. The delay was lengthy, not
only because of reactionary political fecling, but also
because of the inevitable doubts and fears of these who
were more concerned that the government should be
effectively carried on than that apparent anomalies in
the representation of the people should be corrected.
For more than a hundred years, the executive had been
enabled to function only by managing the House of
Commons, and reform of the House would manifestly
destroy the basis of that management. The anxious
question put by the Duke of Wellington, the leader of the
Tories in the Lords, when confronted by the Reform
Bill of 1832, epitomizes perfectly, not only this point of
view, but also the true historical significance of the
Reform Bill itself. “How’, he asked, “is the king’s govern-
ment to be carried on, if the Bill passes?’

That, indeed, was the question, for the ultimate
solution to the problem—the exercise in the king’s name
of the executive power by a Cabinet of ministers who
should in effect be the nominees of the majority Party
returned to the House of Commons by the electorate,
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was not as yet consciously envisaged. Although
various suggestive precedents for some such arrangements
existed, no one as yet contemplated a situation in which
the ministers of the Crown could dispense with the king’s
favour, monopolize his political activity, and rely solely
upon Party allegiance in the Commons, backed by the
‘feeling in the country’. In the legal sense, the principle
of ministerial responsibility had already made possible
the principle of royal irresponsibility, but the two prin-
ciples had not as yet been combined in the political sense.

The recession of the king from politics and the advance
of the principles of Cabinet government were both slow
processes, and necessarily conditioned by the successive
steps in the reform of Parliament and the extension of
the electoral franchise taken during the nineteenth and
twentieth ccnturies. The ultimate result of these
developments was to upset the balance of powers
characteristic of the cighteenth-century Constitution,
and to concentrate dominant power in the House of
Commons and its ‘executive committee’, the Cabinet.

The Reform Act of 1832 was not passed without much
political agitation, prolonged crisis, and the application
of great political pressure upon the House of Lords and
upon the king, William IV, In the end, the Crown was
obliged to promise to create sufficient peers to ensure a
majority for the Bill in the Upper House, but William
IV's action in privately advising the Duke of Wellington
to induce his fcllow Tories in the Lords to abstain from
voting against the Bill obviated the necessity for im-
plementing the promise. The Bill passed and received
the royal assent on 7 June 1832.

The whole episode was in reality a great step forward
in the principles of Cabinet government, for the king’s
attempt at commissioning a Tory government under the
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Iron Duke in despite of the great majority of the Whigs
in the House of Commons, and of the manifest will of the
people expressed in no uncertain manner during the
preceding election, proved a complete failure, and
Wellington himself was obliged to advise the king to
recall Earl Grey and his Whigs to office. In this sense,
1832 represents a landmark in the change-over from
government by influence to government by Party, but
the terms of the Reform Act itself, although of funda-
mental importance, were of a comparatively modest
character. The disfranchisement of most of the boroughs
which had become ‘rotten’ through the decay of their
populations or which had come to be ‘in somebody’s
pocket’, and the transference of their seats to newer
centres of population were of more immediate importance
than the measures which increased the electorate by
about 50 per cent., for there was to be no secret ballot
until 1873. Much local influence thercfore continued to
be exerted at elections.

The extensions of the franchise made in 1832 were of a
very limited character, were strictly related to property
or its occupation, and in no sense established a demo-
cratic electorate. The type and composition of ensuing
Houses of Commons continued thercfore to be very
similar to those normal before 1832. But none the less
a great triumph of the popular will over the vested
interests of the Crown and the governing class had taken
place, and hcnceforth no government in power could
afford to ignore the views either of the limited electorate
or of the people who might some day come within the
charmed circle of the electorate itself. For reform was
now the thing, and it was not long before a spate of
great reforming Acts of Parliament began to clear up
the accumulated anomalies of centuries. The legislative
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potentiality of the ancient Parliament at last came to
fruition, and has ever since been steadily applied to the
tasks of bringing almost all the institutions of national
life into better harmony with public opinion.

The next step in parliamentary reform came in 1867,
when Disraeli ‘dished the Whigs’ by carrying a measure
to improve the distribution of seats and to extend the
franchise further. By the widening of the property and
occupation of property qualifications, a million new
voters were enfranchised and nearly doubled the size of
the electorate. The increase was mainly among the
‘respectable’ artisan class of the towns, and the urban
workers who were not householders and the rural workers
generally were still left out. The new electorate remained
only a small proportion of the total male population, but
the doubling of the voters could not be without its effect
upon the House of Commons, which began to be swayed
more by Party programmes, and to conceive itself more
directly responsible to the electorate than it had in the
past; the modern tendency of members to act less like
the attorneys and more like the delegates of their con-
stituents made its appearance.

The Acts of 1832 and 1867 had not been accompanied
by any of the disastrous consequences foretold by gloomy
political prophets, nor did the introduction of the
secret ballot by a Gladstonian Act of 1873 bring the
world to an end. Her Majesty’s Government was still
able to function, and the three further Representation
of the People Acts of 1884, 1918, and 1g28,! although
far more sweeping in effect than their precursors, were
passed with progressively diminishing opposition.
Gladstone’s Act of 1884 reduced the occupation of
premises qualification almost but not quite to vanishing

1 As slightly amended by the Act of 1g945.
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point, increased the electorate by nearly a further 70
per cent., bringing it up to rather more than four and a
quarter millions. A Redistribution Act of the following
year made radical changes in the distribution of seats and
the delimitation of constituencies, making them less like
the ancient organic communities and more like arith-
metical divisions of population,

It was the nature of the war of 1914-18 that brought
about the next and still more drastic extension of the
franchise. The war was not fought by men and women
qualified to fight by property or the occupation of
premises, and Lloyd George’s Bill for extending the
franchise to all men of twenty-one ycars of age resident
in a constituency for a short, prescribed period, and to
women of thirty years of age subject to certain pre-
scribed conditions, passed by an overwhelming majority.
Further redistribution of seats was affected, and sex as a
disqualification for membership of the Commons was
abolished. The Act added no fewer than thirteen
millions to the register of voters, bringing it up to twenty-
one millions, but carefully avoided allowing the pre-
ponderance of women in the population to be reflected
in the electorate. For ten years, the citadel of male
superiority was held, but capitulated with Baldwin’s Act
of 1928, which reduced the qualification for registration
as a voter to the simple attainment of twenty-one years of
age and short residence in the constituency, added eight
more millions? to the electorate, and, the structure of the
population being what it was, gave the balance of voting
power to amillion and three-quarters of ‘surplus women’.
Thus, in less than a century, democratic theory had
carried the reform of the franchise to its logical extreme,

1 The latest clectoral register (1945) stands at rather less
than thirty-three millions.



EIGHTEENTH TO TWENTIETIH QENTURY 179

T?e Rise of Cabinel Government

Just as in the study of the early history of Parliament
the issues are confused by the fact that the term ‘parlia-
ment’ was for long used in a scnse quite different from
that of modern usage, so in the carly history of ze
Cabinet the name and the thing existed long befims
Cabinet government in the modern sense had made amy
appreciable dcvelopment. The ecarliest Cabinets of
ministers of the Restoration period were no more tham
committees of the Privy Council; in time Calimets
ceased to be such, and became in effect, though meser in
form, committees of the Houses of Parliament, amd fm ale:
long run of the predominant Party in the Commoms. Tl
Cabinet has always remained outside the law, amd
Blackstone was able to write his famous Comemmtaries an
the Laws of England (1765), including an acocunit &f the
Constitution of his day, without even a passing seforemee
to any such body. But in the hundred vears ot elapred
between that date and the publication in 1863 by Waller
Bagehot of the first of his articles, subssquently beued as
a book on The English Consiliuiicn, the primdiples of
Cabinet government had developed to so great o deguee
that they formed the dominant theme i bis esgpowigiom.
It is true that Bagchot probably uadiemrabied the: exemit
to which royal influence in politics stitl Bmgesed] air thas
time, but he was justified in belioving that jm hils day e
‘efficient secret’ of the Constiturion had conye 1 be: e
closc union, the nearly complete fusion of e exevaing
and legislative powers’, brought about by the comiaesie.
ing link’ of the Clabinet - -a “mew wend® by wiiich wask
meant ‘a committee of the legistacive bedy sdlednd @
be the exccutive bady',

But in its origing the Cabinet was woilisg of e kilg,
At the Restoration, us we have wen, execsiie RRARE
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remained vested solely in the king, assisted by a Privy
Council appointed wholly by him. But the Privy Council
was a large body, some of whose members held honorific
posts carrying little or no administrative responsibility,
whilst the home and foreign policies of Charles 1T were
such as eminently required the assistance of a more
secretive and exclusive body than the Privy Council as a
whole could provide. Charles II and his successors
therefore found it expedient to confine their fullest con-
fidence to a small selection of chosen ministers, in so far
as they were prepared to give full confidence to anyone.
Committecs of the Privy Council had existed for one
purpose or another from the sixteenth century, and some
of these formed the nuclei of Departments of State;
some continue to exist to-day; but a peculiar destiny
awaited the informal committee of the Privy Council
which comprised the ministers in which the king reposed
most confidence and admitted to the inmost place in his
counsels, It soon became realized by contemporaries
that effective power, which then mecant primacy of place
in the king’s estimation, had passed from the Privy
Council as a whole to a small body variously known as
‘the Committee’, ‘the Cabal’, ‘the Junto’, ‘the Cabinet
Council’, or ‘the Cabinet’. It was not a development
viewed with favour, and the framers of the Act of Settle-
ment of 1701 sought to put an end to it by providing that
all matters of state proper to the Privy Council according
to the laws and customs of the realm should be transacted
therein, and that all resolutions reached in the Council
should be signed by the councillers advising and con-
senting thereto, and, further, that no person holding an
office or place of profit under the king or receiving a
pension from the Crown should be eligible for member-
ship of the House of Commons. But the necessities of
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government and the force of circumstances were too
strong to be obstructed by reactionary legislation of this
kind ; moreover, by this time the old fear of the executive
was being superseded by its manifest dependence upon
the goodwill of the legislature, and replaced by the
political ambitions of the Commons to influence it as
much as possible. The first of these provisions was
repealed in 1705, belore it became operative, and the
second of them was modified at an early date to the
extent of allowing ministers of the Crown to be re-elected
to the House after accepting office.

By the time of the accession of George I, it was generally
recognized that the Privy Council had been superseded
as the effective governing body by a Cabinet of persons
holding high office in State, Church, or royal Household,
and at times at least by an inner ring of ministers of
major responsibilities in the more particular confidence
of the king. The eighteenth century passed before the
composition of the Cabinet came to be confined to the
ministerial heads of the principal Departments of State,
and it remained for Addington in 1801 to point out to
Lord Loughborough, who had been Lord Chancellor in
the preceding Cabinet, that his continued attendance at
meetings of the new Cabinet was undesirable. ~

Just as the Cabinet has remained outside the cog-
nizance of the law, so has the office of Prime Minister,1
and the term ‘Prime Minister’, like the term ‘Cabinet’,
began as a term of abuse and reproach. It was not in
harmony with the old traditions that any one minister
should appear to monopolize the confidence of the king
or stand in his especial favour, and when, after the
Restoration, circumstances in fact tended to point to one
of the members of the Cabinet as its leading member, he

1 Except as indicated above, p. 21.
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was sometimes alluded to in derision as a ‘prime minister’.
The Lord Treasurer, or, when the Treasury was put
into commission, the First Lord of the Treasury, usually
attracted to himself this appellation, and it was no
accident that the holder of this legal office should
acquire primacy of place, for it was he who was best able
to control the flow of royal patronage, and therefore to
exercise the arts of management. It is often said that
Sir Robert Walpole was the first modern Prime Minister,
but in fact he was called so only by his enemies, and he
himself repudiated the title. Moreover, he was in any
case far too dependent upon royal favour for the con-
tinuance of his office to be a Prime Minister in anything
like the modern sense. There could be no Prime Minister
in the modern scnse whilst the king himself remained the
ultimate director of policy, nor until the Cabinet and the
principles of Party and Cabinet government had become
consolidated into something like their modern form. In
1803, William Pitt found it worth while to declare that
it was ‘an absolute necessity in the conduct of the affairs
of this country that there should be an avowed and real
minister possessing chief weight in the Council and the
principal place in the confidence of the king. The
power must rest in the person generally called First
Minister.” Perhaps Sir Robert Peel was the minister who
first found himscif (from 1841) in a position which
closely resembled that of a modern Prime Minister, even
if the title was not officially used until the last quarter of
the nineteenth century, and the office received no official
precedence until 1905, when by royal warrant the Prime
Minister was placed next after the Archbishop of York.
If the consolidation of the Cabinet as a body of
responsible ministers was slow, so also was the decline of
its dependence upon the royal favour and the recession
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of the Crown from politics, which were necessary
developments before either the Cabinet or the Prime
Minister could assume their modern positions. The
younger Pitt, after eighteen years of office, was obliged
by George III’s obstinate refusal to agree to Catholic
emancipation in Ireland to resign, notwithstanding
that he had a large majority behind him in the Com-
mons. Until George IV yielded in 1829, no ministry
could proceed with that issue. In 1834, William IV
dismissed Lord Melbourne and commissioned Sir
Robert Peel to form a ministry, notwithstanding that at
that juncture Pecl had the support of only a quarter of
the House. In 1839, Pecl, although he then had a
majority behind him, could not persuade the very
young Queen Victoria to make the changes in her
Household appointments which he deemed politically
necessary, and she entrusted the more favoured Mel-
bourne with an administration which lasted for two years
despite his Party’s minority in the House. But by 1841
Pecl carried a resolution that ‘it is at variance with the
spirit of the Constitution for a ministry to continue in office
without the confidence of the House’. The Queen could
not keep Peel out of office any longer, and royal favour
alone no longer sufficed to maintain a ministry in office.

Royal influence in politics thereafter declined, but did
not vanish until the end of the century, possibly not until
the twentieth century. Indeed, it could not vanish
until the extension of the electorate and the development
of Party politics came to play a decisive part in political
life, nor until the Crown was obliged by circumstances
to grant dissolutions of Parliament without regard to the
prospects of success for an administration which it
happened to prefer.

For over twenty years after the fall of Peel in 1846, no
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general election gave a decisive majority to any one
Party, and it was consequently inevitable that the duty
of finding a workable government should fall upon the
Queen ; the minority governments of 1846-52, 1858-g,
1866-8, and the coalition of 18525 could not otherwise
have come into existence at all. Not until 1868 was the
decision of a general election so clear as to cause the
government in office to resign without waiting for a
division in the House. In the absence of clear electoral
majorities, the exercise of the discretion of the Crown in
selecting a ministry was the only means of procuring any
government. But when decisive electoral verdicts were
given, the Queen could not, even if she had wished,
resist them, and there was no practical alternative to the
commissioning of Peel in 1841, of Gladstone in 1868 and
1880, of Disraeli in 1874. The Queen, however, retained
a strong influence upon the composition of Cabinets, and
as late as 1895 had to be persuaded by the opposition
leader to refrain from insisting on a dissolution contrary
to the advice of her responsible ministers; nor was she
unduly diffident in making known her views on political
questions,

But the day of active direction of politics by the Crown
passed with the Victorian Age itself. When in the reign
of Edward VII (1901-10) it was rumoured that the king
was opposed to any change in free trade, and the sovereign
issued an announcement that ‘The King never expresses
any opinion on political matters except on the advice of
his responsible ministers, and therefore the statement
must be inaccurate’, the Crown had become removed
from politics. But there are good grounds for supposing
that George V (1910-36) was the first sovereign who
fully accepted the principles of constitutional monarchy
in the modern sense of the term.
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The king had now assumed for nearly all purposes the
impersonality of the Crown, but remained entrusted
with sufficient discretionary powers in the last resort to
ensure the carrying on of His Majesty’s Government and
the continuous working of the Constitution, and with a
capacity limited only by circumstances to act as a con-
sultant towards a Cabinet of ministers who had become
responsible only to the law for their deeds, and only to
the electorate through the House of Commons for their
policies,



EPILOGUE

IN our survey of the present-day Constitution in Chapter
I above, a formula was set out! which attempted to
express briefly the essence of the modern Constitution.
That formula in its entirety could not with accuracy have
been applied to the description of the Constitution at
any time prior to the second, or even perhaps the third,
decade of the twentieth century. None the less, the
factors which together make up the formula are the
products of many centuries of history. All the ages of
English history have contributed something to the
present-day Constitution, which could not be what it is
if those remoter times had contributed elements different
from those which in fact they did contribute.

To find the origins and to understand the significance
of the kingship, we must retrace our steps through all the
long centuries of our history, and even beyond into the
dim lights of prehistory among the Anglo-Saxon im-
migrants. To discover the beginnings of Parliament, we
must look first for the origins of the House of Lords, going
back to the council of feudal tenants-in-chief of the
Norman conquerors, perhaps even to the assemblies of
the wise men in the ancient kingdoms before the unifica-
tion of England, as well as to the king’s intimates and
officers of his court, without whom no king of any age
could govern; we must also hark back to the days of
King John, Henry I1I, and Edward 1 before we can
perceive whence came the House of Commons, and
back further still to beyond the Conquest to trace the
part played in government by the ordinary free man.
The universal electoral franchise of to-day is of only very

1 See above, p. 10,
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recent creation, but representatives of local communities
were being chosen to come to meet the king’s govern-
ment at the centre seven hundred years ago. The
faithful Commons are half as old as England itself,
Cabinet government in the modern sense is compara-
tively recent, but the Crown has made use of a Gabinet
of ministers since the time of Charles II, and has
used ministers, councillors, and advisers of one kind or
another since the earliest times of royal government. The
political responsibility of ministers to the electorate as we
now understand it is not a very long-established principle,
but it is the result of struggles of many generations to
impose upon His Majesty’s servants responsibility to
opinion other than that of the king alone, and in a
different form it goes back to a time before Parliament
and before 2 House of Commons existed at all. The
responsibility of ministers to the law is a notion central
to the whole course of our legal history, and the machinery
for its enforcement was devised long before modern
democracy was thought of, and His Majesty’s judges were
enforcing it before there were any Right Honourable
gentlemen. The modern Civil Service is mainly nine-
teenth-century in its present form, but it is the lineal
descendant of the clerks and officials whom the earliest
kings gathered together in their Houscholds to do their
bidding and to carry out the daily tasks of government.
Our modern Constitution is thus a heritage from
the past, and in it the institutions, the devices, and the
ideals of many centuries are embodied and fused into a
great and effective instrument of government., The
twentieth century has already made its contributions to
the law and conventions of the Constitution, and some
of these will doubtless prove to be permanent. It has
achieved fresh ideals of monarchy, and fully developed the
N
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principles of Cabinet government; it has defined and
modified the relations between the House of Lords and
the House of Commons; it has extended the franchise to
the whole adult population in accordance with modern
democratic ideas; it has enormously increased the powers
of the executive, and thereby reduced the effectiveness of
Parliament as against His Majesty’s government.

The most significant of these developments is the
expansion of executive power. This has been due in part
to the exigencies of the long struggle to survive against the
menace of external enemies that has been imposed upon
the State during most of the first half of the twentieth
century; and in part to changing conceptions of the
proper functions and scope of government itself. The
conditions created by war, rumours of war, and the
aftermaths of war will presumably not last for ever, and
social and economic theories are usually transient and
inevitably modified in the light of experience. What
balance of powers among the authorities within the
Constitution will become stabilized in normal circum-
stances no one can pretend to say, for no one can predict
what circumstances will become normal in the second
half of the century.

It is a manifest lesson of all our history—and indeed of
any history—that an excessive growth of executive power
is inimical to the liberties of the individual citizen, but
whether the modern electorate is as yet sufficiently
experienced in the wise exercise of its sovereign power to
apply that lesson remains to be seen. The elasticity of
the English Constitution is one of its greatest merits, but
it is also a source of some danger, for the ease with which
the Constitution can be amended and modified tends to
obscure the significance and consequences of changes
which may be slight in themselves, but which may be of
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profound accumulative effect. Knowledge as well as
eternal vigilance is the price of liberty.

What is certain is that the law and conventions of the
Constitution will continue to change in response to the
real or fancied needs of the present and future generations.
Changing conditions may require changing methods of
government and the creative energies of the nation are
not easily exhausted. We have achieved universal
suffrage and the sovereignty of the common people, but
these things are not in themselves the Promised Land
nor the panacea of all evils.

For the Promised Land always turns out to be a
mirage beckoning men on towards the unknown and the
unforeseen, and panacea often turn out to be quack
remedies. No man can foretell whether our Consti-
tutional Democracy will succeed in remaining true to its
fundamental ideals and maintain a just balance between
law and liberty, progress and stability, the State and the
individual. We can understand something of the his-
toric past, and the present is always with us, but the past
and present contingencies which together will shape and
eventually determine the future are for ever elusive.



SELECT BIBLIOGRAPHY
Chapter 1

Tue best general text-book of present-day constitutional
law is that by E. C. 8. Wade and G. G. Phillips, Consti-
tutional Law (3rd ed. 1946). A larger work, containing a
certain amount of not always very reliable historical
explanation, is Sir W. Anson, Law and Custom of the
Constitution, first published 1886—92, vol. I, 5th ed. by
Sir M. L. Gwyr (1922) ; vol. II, 4th ed. by A. Berriedale
Keith (1935). A. V. Dicey’s Introduction to the Study of
the Law of the Constitution is a classical exposition which has
had a fundamental influence upon conceptions of the
Constitution. First published in 1885, it has not yet
been superseded, but it is in some important respects
out of date, and it should be read with the critical intro-
duction to the gth ed. (1g39) by E. C. S. Wade.

W. L. Jennings’s Cabinet Government (1937), and Parlia-
ment (1939) are two admirable and exhaustive studies of
those institutions as they operated at the dates of publica-
tion. There is a growing literature on the difficult and
rather technical problems of delegated legislation and
judicial decision. The best introductions to the subject
are Sir Cecil Carr’s Concerning English Administrative Law
(1941), and C. K. Allen’s Bureaucracy Triumphant (1931).
The latter’s Law and Orders (1945) is more up to date,
but is somewhat marred by an excessively legalistic
point of view and ill-balanced criticism of bureaucracy.
H. E. Dale’s The Higher Givil Service of Great Britain (1941)
is a valuable account of the pre-war Civil Service from
the inside. H. G. Hanbury, English Courts of Law (1944),
in this Library, gives a useful survey of the judiciary.
C. S. Emden, The People and the Constitution (1933), offers



SELECT BIBLIOGRAPHY 191

valuable information and discussion of various themes of
special interest to the modern electorate.

Chapters 24

There is not at present any very satisfactory general
survey of English Constitutional History in one volume.
A forthcoming completely revised and largely re-written
edition by T. F. T. Plucknett of an old and hitherto
very indifferent text-book, T. P. Taswell-Langmead’s
English Constitutional History, will go far to fill the gap.
F. W. Maitland’s The Constitutional History of England
(1908), and G. B. Adams’s Constitutional History of
England (1922; new ed., 1934) to some extent supple-
ment each other and should be read together. The former
consists of posthumously published lectures by one of
our greatest historians and, being primarily legal in its
standpoint, it strengthens the narrative and political
point of view of the latter. Both, however, are somewhat
out of date on many themes. More recent surveys are
contained in J. E. A, Jolliffe’s The Constitutional History
of Medieval England (1937), and D. L. Keir’s The Consti-
tutional History of Modern Britain (2nd ed., 1945). The
latter is a thoroughly sound and readable text-book, but
the former is less well adapted to the needs of beginners,
although containing many expositions of great interest.
An extensive collection of original documents translated
or printed in modern English, with most useful biblio-
graphical references, is provided by C. Stephenson and
F. G. Marcham, Sources of English Constitutional History

(1938).
Chapter 2

F. M. Powicke’s Medizval England (1931) in this
Library provides an admirable introduction to the



192 ENGLISH CONSTITUTIONAL HISTORY

general subject, largely from the constitutional point of
view. W. Stubbs’s The Constitutional History of England
(1874-8; sth ed., 1891-6), remains the classic exposi-
tion of the subject for the Middle Ages, but it is very much
out of date both in its assumptions and much of its
substance, especially for the earlier period, and is there-
fore to be used with caution. C. Petit-Dutaillis and G.
Lefebvre, Studies and Notes Supplementary to Siubbs’s
Constitutional History (1930), are indispensable for reading
in conjunction with Stubbs.

The masterly History of English Law before the time of
Edward I by Sir F. Pollock and F. W. Maitland, written
in a superb style, together with Sir W. Holdsworth’s
History of English Law, vols. I and II (3rd ed., 1922-3)
are works of the first rank, invaluable for the legal side
of the subject.

T. F. T. Tout’s Chaplers in Medieval Adminisirative
History (1930-8) are a mine of information on the
practical workings of government.

More detailed information on the themes with which
they deal may be pursued in such works as: F. M.
Stenton, The First Century of English Feudalism (1932);
R. L. Poole, The Exchequer in the Twelfth Century (1912);
W. 8. McKechnie, Magna Caria (2nd cd., 1914); W. A,
Morris, The Medieval English Sheriff to 1300 (1927);
D. Pasquet, Essay on the Origins of the Englisk House of
Commons, English ed. by R. G. D. Laffan and G. T.
Lapsley (1925) ; A. B. White, Self-Government at the King's
Command (1933); R. F. Treharne, The Baronial Plan of
Reform, 1256-63 (1932); B. Wilkinson, Studies in the
Constitutional History of the Thirteenth and Fourteenth
Centuries (1937); M. V. Clarke, Medieval Representation
and Consent (1936); S. B. Chrimes, English Constitutional
Ideas in the Fifteenth Century (1936).



SELECT BIBLIOGRAPHY 193

The main works of Sir John Fortescue are available
in the edition of his De Laudibus Lequm Anglie, by S. B.
Chrimes (rg42), and of his The Governance of England, by
C. Plummer (1885).

Representative documents in the original languages
are to be found in W. Stubbs, Select Charters and Other
Hllustrations of English Constitutional History o 1307 (gth ed.
by H. W. C. Davies, 1913), and E. C. Lodge and G.
Thornton, English Constitutional Documents, 1307~1485

(1935).

Chapter 3

Sir William Holdsworth’s History of English Law, vols.
IV and VI (1929) provide perhaps the best general
surveys of the constitutional history of the Tudor and
Stuart periods, J. R. Tanner’s Tudor Constitutional Docy-
ments (1922) is a fine collection with lucid commentaries,
and G. W. Prothero’s Select Statutes and Other Constitutional
Documents Illustrative of the Reigns of Elizabeth and Fames I
(1894) is also valuable for its preface. K. W. M. Pick-
thorn’s Early Tudor Government (1934) illuminates the
practical working of government. Important themes are
dealt with in more detail in C. A. Beard, Tke Office of
Fustice of the Peace in England (19o4) and F. M. G. Evans,
The Principal Secretary of State, 1558-1680 (1923). Sir
Thomas Smith, De Republica Anglorum (in English), ed.
L. Alston (1906), is representative of Elizabethan consti-
tutional theory.

J. R. Tanner’s English Constitutional Conflicts of the
Seventeenth Century (1928) is an admirable survey of the
subject, and a still more recent exposition is to be found
in M. A. Thomson, 4 Constitutional History of England,
16421801 (1938). Documents for the period are
available in J. R. Tanner, Constitutional Documents of the



194 ENGLISH CONSTITUTIONAL HISTORY

Reign of Fames I (1930}, and S. R. Gardiner, Constitutional
Documents of the Puritan Revolution (3rd ed., 1906).

E. Jenks is informative in T#e Constitutional Experiments
of the Commonwealth (18go). G. M. Trevelyan on The
English Revolution (in this Library, 1938) is valuable, and
may be supplemented by I. Deane Jones, The English
Revolution (1931). Developments in the executive may
be followed in M. A. Thomson, The Secretaries of State,
1681-1782 (1932).

Chapter 4

Vol. X of Sir W. Holdsworth’s History of English Law
(1938) is wholly devoted to the constitutional history of
the eighteenth century and is the best general survey
available. A more popular account is contained in M. A.
Thomson’s Constitutional History mentioned above. Sir
T. E. May’s The Constitutional History of England since the
accession of George III (1861-3), continued to 1911 by
F. Holland (rg12), remains valuable for a number of
themes within the period it covers. Sir W. Blackstone’s
Commentaries on the Laws of England (1765) are available
in several editions, W. Bagehot’s The English Consti-
tution (1865, 2nd ed., 1872) may conveniently be read in
‘The World’s Classics’ series. Subjects of major im-
poriance are dealt with in detail in A. S. Turberville,
The House of Lords in the Eighteenth Century (1927); L. B.
Namier, The Structure of Politics at the accession of George IIT
(1929); E. and A. Porrit, The Unreformed House of Com~
mons (1909); G. S. Veitch, The Genesis of Parliamentary
Reform (1913); J. R. M. Butler, The Passing of the Great
Reform Bill (1914).

A mass of material relating to the executive is collected
in E. R. Turner, The Priyy Council of England in the
Seventeenth and Eighteenth Centuries (1927-8) and The



SELECT BIBLIOGRAPHY 195

Cabinet Council of England in the Sevenieenth and Eighteenth
Centurics (1930—2). A. Berriedale Keith, British Cabinet
Government, 1803-1938, is invaluable, and the same
authority’s The Constitutional History of England from
Queen Victoria to George VI (1940) analyses its subject
exhaustively. Illustrative documents are to be found in
Sir C. G. Robertson, Select Statutes, Gases, and Documents
to illustrate English Constitutional History, 16601894 (ed.
of 1935) ; D. L. Keir and F. H. Lawson, Cases on Consti-
tutional Law (2nd ed., 1933) ; C. S. Emden, Select Speeches
on the Constitution (1939).



INDEX

ABSOLUTESM, 121, 141
Acts of Parliament, Abdica-
tion, 6; Administration of
Justice, 611.; Benevolences,
147; Bill of Rights, 164;
Chequers Estate, 21 ; Govern-
ment of Ireland, 46; House
of Commons (Redistribu-
tion), 48 n.1; Ministers of
the Crown, 4, 20ff.; Official
Secrets, 23; Parliament, 6,
45fF, 52; Petition of Right,
18; Physical Training, 21
n.1; Praemunire, 129, 131;
Provisors, 129; Redistribu-
ticn, 170; Reform, 174ff.;
Representation of the People,
177; Restraint of Annates,
135; of Appeals, 131; Riot,
65; Settlement, 6, 164, 1803
Star Chamber, 125; Statu-
tory Instruments, 31 ; Supre-
macy, 132, 133; Toleration,
152; Trades Disputes, 34
n.2; Treachery, 66 n.1; Tri-
ennial, 153; Tunnage and
Poundage, 152; Uniformity,
133; Union, 165; Welsh
Church, 46; of York, 112
Addington, Henry, 1st Vis-
count Sidmouth, 181
Admiralty, First Lord of, at
Alfred, King, 71
Allegiance, 66
Alternative voting, 50
Anglicana ecclesia, 132
Anglo-Saxons, 68ff., y1ff., 186
Anne, Queen, 13, 164, 172
Apology, Form of, 144
Appropriation Act, 56
Aristocracy, 171

Assembly, unlawful, 65
Attorney-General, 22
Australia, 3

Bacoxn, Francss, 141, 146

Bagehot, Walter, 11 n.1, 179

Baldwin, Stanley, 1st Earl, of
Bewdley, 16

Ballot, secret, 49

Barons’ war, 101, 107

Bates’s case, 144

Beaufort, Margaret, 124

Bedchamber, the, 78

Bills, assent to, 13, 43, 55;
Private, 53ff. ; Private Mem-
bers’, 53; Public, 53; pro=
cedure on, 45fT., 52ff.

Blackstone, Sir William, 179

Blood-feud, 75

Bryce, James, 1st Viscount, 47

Buckingham (George Villiers),
1st Duke of, 147, 149

Burgesses, 89, rosff,, 107

Cagar, 180

Cabinct system, 7, 10, 11 n.I,
19fI. ; development of, 172,
174/, 179ff.; origins, 20,
187; Office, 40; principles,
25fT. ; Secretary of, 41

Caesar, Julius, 68

Canada, 3

Canterbury, Archbishop of, 44

Cavalicrs, 154, 159

Certiorari, 60, 62

Chamber, the king’s, 112

Chamber, Second, 46

Chamberlain, Neville, 16

Chancellor, 78, g1, 101, 112}
of the Duchy of Lancaster,
22; of the Exchequer, 21, 56



INDEX

Chancery, %8, g1, 101

Charles I, 105, 140, 146fF.,
157, 161

Charles II, 134, 139, 158ff,
180, 187

Chiltern hundreds, 51

Church, of England, 17, 50,
132ff.; 145fL, 160, 164fF. ; of
Rome, 51, 71, 73, 83, 94, 97,
119, 128, 160, 164f.; O
Scotland, 51; and State,
128f%.

Churchill, Winston S., 16

Civil Service, 10, 24, 33ff.,
187 ; functions, 33fT. ; grades,
39; Head of, 40; origins, 77

Civil War, the, 139, 152ff.

Clarendon, Assize of, 94

Closure, 54

Cnut, King, 72, 80

- Coke, Sir Edward, 141ff,
147fL.

Committee on  Ministers’
powers, 31

Common Law, 6, 59, 95, 123,
138, 140ff., 166ff.; lawyers,
32, 110, 122

Common pleas, 88, 91, g2

Commons, House of, 7., 15,
29, 48ff.; functions, s52ff.;
early history of, 110, 112ff,,
116ff. ; privileges of, 51, 132,
135f%,

Comptroller
General, 56

Constituencies, 48ff.

Constitution, the English, 2—3,
8ff.; essence of, 10, 186;
medieval, 122-3; written, 5,
6.

and Auditor-

4

Conventions, 7-8
Convocation, 110, 130
Coram rege, Q1
Council, the king’s, 116, 124ff.
County. See shire.
Cranfield, Lionel, 1st Earl of

Middlesex, 146

197

Crew, Sir Ranulphe, Chief
Justice, 147

Cromwell, Oliver, 156, 159

Crown, the, 6, 111, 33, 43, 51 ;
demise of, 52, 59; ecarly
history of, 69, 71f.; pro-
ceedings against, 18f.

Curia regis, 88, 91, 92

Curzon, George Nathaniel, 1st
Marquis, 16

Custom, 73, 97, 121

DanecELD, 89

Danelagh, 51

Danes, 71, 89

Darnel’s case, 147, 148

Delegated legislation, 28ff.

Democracy, 171, 189

De Montfort, Simon, 103, 105,
107

Departments, 33ff.

Dialogue of the Exchequer, g1

Disraeli, Benjamin, 1st Earl of
Beaconsfield, 177, 184

Dooms, 73

Doomsday book, 93

Durham, Bishop of, 44

Durham (John George Lamb-
ton), 1st Earl of, 11 n.1

Duties, 66

Epwarp THE CONFESSOR, 77

Edward I, 1o3ff, 107, 111,
117, 186

Edward II, 111ff.

Edward III, 112ff,, 124 n.1

Edward IV, 117, 128

Edward VI, 133

Edward VII, 14, 184

Egbert, King, 71

Eire, 3

Elcgtorate, 10, 27, 57, 174f%,

183

Eliot, Sir John, 141

Elizabeth, Queen, 120, I23,
133

Emergency regulations, 62 n.1



198

Enactment, 55

Estates, the three, 119
Ethelbert, King, 73, 76
Europe, 67, 70, 82, 109
Evesham, 103 .
Exchequer, g1, 94, 101
Executive powers, 27fF.; 188

FALsTaFr, SR JoHN, 127

Fealty, 84, 87

Feudalism, 82ff.; aids, 8g;
baronage, 70, g9; council,
105; courts, 89, 92, 93

Finance Act, 5

Five knights’ case, the, 147,

14

Folkmoots, 81

Folkright, 73, 74

Fortescue, Sir John, 119, 119,
123, 124

France, 113, 117

Fragsch.ise, 10, 48, 134, 175f%,
1

Franks, 93

Freemen, 74, 97, 155

Fyrd, go

GASCONY, 107

Gaunt, John of, 113, 124 n.1

General Eyre, 93

George I, 172, 181

George 11, 172

George III, 171, 183

George IV, 183

George V, 14, 184

Germany, 68

Gladstone,
177, 184

Gloucester, Earl of, 107

Government, HLM., 11, 17, 19,
24, 42, 55, 56, 58, 6o, 170,
173, 177, 185

Grand Remonstrance, the, 154

Great Council, the, 105, 152

Great seal, the, 78, 96, 111

Greece, 3

Grey, Charles, 2nd Earl, 176

Guillotine devices, 55

William Ewart,

INDEX

Habeas corpus, 61, 64

Hampden, John, case of] 150

Henrietta Maria, Queen, 140

Henry 1, 50, go

Hemg 11, 7o, 811l., goff., g4ff,,
10l

Henry III, 70, goff,, 106ff,
111, 1

Henry IV, 115, 116

Henry V, 116

Henry VI, 117, 128

Henry VII, 118, 124fF.

Henry VIII, 120ff., 124, 1264

High Commission, Court of,
146, 153

Homage, 84, 87

Honours, 17, 170

Houschold, the royal, 77, 91,
101, r11ff., 120, 183, 187

Hundred, the, 8o, 89, 92

IMPEAGHMENT, 114, 145, 149

Imprisonment, lawful, 64

India, g, 20

Inquests, sworn, g3

Instrument of Government,
the, 157

Interregnum, 139, 152, 156

Ireland, 44ff., 50, 154

Irish Free State, 44

Israel, 3

JAcosrrsy, 165

James I, 134, 140, 142ff.

James II, 134, 140, 160ff,

162fF.

John, King, g6, 99, 107, 186

Judges, 51ff,, 5811, goff.

Judicial Committee of the
Privy Council, 20

Judicial decision, 28ff.

Jury, 03, 106; grand, 94;
petty, 95

Justice, royal, 81, goff., 99

Justices, itinerant, 92; of the
Peace, 120, 137

Jutes, 68, 69




INDEX

‘KANGAROO' CLOSURE, 55

Katherine of France, 124 n.1

Kindred, 75, 76

King’s Bench, 62, g1 ; Friends,
1%1; Speech, 42

Knight service, 88ff.

Knights of the shire, 89, 103,
106, 107, 134

Lancastrians, 1151

Laud, Archbishop, 141, 151

Law, Bonar, 16

Lawful men, 106

Leader of H.M. Opposition, 24.

Legal profession, the, 59, g5,
122

Legislation, 28, seff.,, 73ff,
109, 119, 150, 159, 177

Lewes, 103

Liberties, individual, 64, 168,
188

Liloyd George, 178

LoorYdon, Bishop of, 44

Lord, Advocate, 23; of Appeal
44; Appellant, 114; Chan-
cellor, 21, 26 n.1, 59, 181;
Lieutenant, 120, 137; Or-
dainer, 111ff.; President of
the Council, 22; Privy Seal,
22, 41

Lords, House of, 42ff, 52;
origins, 88, 105, 110, 186;
powers, 45f.; reform of,
46ff.; Tudor, 130ff.; 18th
century, 166fT.

Lordship, 76, 85

Loughborough (Alexander
Wedderburn), 1st Baron
(later 1st Earl of Rosslyn),
181

Louis IX, 103

Louis XIV, 150ff.

Magna Carta, 6, g6fF., 141
Majority vote, 49
Mandamus, 6o, 62
Manor, 92

199

Mary I, 132

Mary II, 161

Melbourne (William Lamb),
2nd Viscount, 183

Mercia, 71

Minister of Health v. the King,
32, 60

Ministers of the Crown, yff.,
10, 12, 16, 20ff,, 35ff., 41

Mise of Amiens, 103

Monarchy, constitutional, 184 ;
limited, 141, 167; medieval,
69, 105, 119; new, 1ao;
parliamentary, 11g, 167

Monopolies, 136, 150

Movables, 89

NATIONAL. COVENANT,
Government, 26
New Zealand, 3
Nineteen Propositions, 155
Norman Conquest, 78ff., 92,

197
North, Frederick, Lord (2nd
Earl of Guilford), 173
Northstead, manor of, 71
Northumbria, 71

1513

OFra, King, 71

Opposition, H.M.,, 57, 58

Orders-in-Council, 20, 29;
departmental, 29ff.,, 34 n.1,
60

Paracy, 120ff,

Parliament, 10, 13, 24fT, 42ff.;
dissolution of, 52; duration
of, 46, s52; origins, 101,
104fT.; sovereignty of, 58;
Barcbone’s, 157; Conven-
tion, 161 ; Good, 113; Long,
138, 152; Merciless, r14;
Model, 108; Reformation,
128ff,; Rump, 156; Short,
152

Parliamentary Secretaries, 22,
41



200

Peel, Sir Robert, 183, 184

Peerage, 17, 44, 45

Peers, 43ff., 48

Permanent Secretaries, 41

Petition of Right, the, 148;
procedure, 18, 19n.

Pitt, William, 172 ; the younger,
173, 182ff.

Prerogative, 12ff., 19ff., 6o,
103, 114, 144, 146; Writs,
6off.

Prime Minister, choice of] 15,
17; origins, 181; position,
26fF. ; status, 21

Privy Seal, 111

Prohibition, 60, 62

Proportional representation, 50

Protectorate, the, 157fF.

Protestation of 1621, 145

Provisional Order procedure,

54 0.1
Provisions of Oxford, 1o2ff.;
of Westminster, 102
Public Accounts Committee,

5
Public meetings, 65
QUASI-JUDICIAL DECIsION, 28fF.

RECEPTION, THE, 121
Recognitio, 93
Reformation, the, 121
Register, electoral, 49
Registration officer, 49
Renaissance, the, 121
Representation, 104
Restoration, the, 139, 179, 181
Returning officer, 48
Revenue, hereditary, 88
Revolution, the, 161ff., 167
Richard I, 81, g5, 106
Richard II, 114, 115
Richard III, 118
Rights of Man, 63, g6
Riots, 65
Roman Britain, 68;
121ff.
Romans, g3

Law,

INDEX

Rome, 3

‘Root and Branch’, 154
Roses, Wars of the, 125
Roundheads, 154, 159
Rout, 65

Runnymede, g6, 99

ST. ALBANS, 84
Scandinavia, 72

Scotland, 43, 45, 151
Scots, 152, 155fL.

Scottish Militia Bill, 13
Secretary, the king’s, 120
Secretary of State, 17, 18, 21
Select Committees, 53
Serfs, 84

Shakespeare, William, 127
Shallow, Robert, 127
Sheriff, 49, 51, 137
Ship-money, 150

Shire, 80, 89g, 92, 105
Slaves, 74, 75

Smith, Sir Thomas, 136
Solicitor-General, 22, 23
Sophia, of Hanover, 165
South Africa, g
Sovercign, legal, 58
Sovereignty, 123, 189
Speaker, the, 42off, 51ff., 110,

149

Standing Committees, 53;
Orders, 52

Star Chamber, 125, 127, 146,
150, 153

States-General, 157

Statutory Rules and Orders, 29

Stephen, King, 81, go

Stone age, 68

Strafford (Sir Thomas Went-
worth), tst Earl of] 141

Stuarts, the, 123, 142

Sweyn, King, 72

Tacrrus, 68

Taxation, 55, 89, 108—9, 113,
116, 119, 144, 147, 149, 150,
153, 159



INDEX

Tenants-in-chief, 82ff.,, 87, g6,
104, 130, 186

Tenure, feudal, 82, 88, g2

Thegns, 79

Throne, 42, 43

Tories, 140, 159, 162, 165, 169,
170, 173, 175

Treason, 66

Treasurer, 101, 182

Treasury, H.M., 40, 56, 78;
and Civil Service, 39ff.;
Lords of, 22; First Lord of,
22, 41, 182

Tudor, Edmund,
Owen, 124 n.I

Tunnage and poundage, 146,
140ff.

124 NI

Ultra vires rule, 32, 6o

United States of America, 3, 5,
6_01 16.9: 173 .

University constituencies, 48,
149

VassaLs, 83, 84
Veto, royal, 13, 168

201

Victoria, Queen, 14, 183
Vill, 106

WALES, 134

Walpole, Sir Robert, 172, 182

Walton, ordinances of, 112

War Cabinet, 21

Wardrobe, 101, 111, 112

Wellington, Duke of, 174

Wessex, 71, 2, 77, 86

Whigs, 40, 1og, 162fF., 170ff,
176ff.

Whips, 55, 57

William I, 70, 72, 81

William ITI, 161, 172

William IV, 175

Winchester, Bishop of, 44

Windsor, 107

Witan, 73, 78

Woden, 73

Wolsey, Cardinal, 128

YOoRrK, ARCHRISHOP OF, 22, 44,
182; statute of, 112
Yorkists, 115



Printed in Great Britain
Tha Camelat Press Lid., London and Southampton

s/






